TATE OF WASHINGTON
Feb 11, 2015, 10:27 am
BY RONALD R. CARPENTER
CLERK :

LY

Supreme Court No. 90926-1 /\

, RECEIWED
SUPREME COURT

RECEIVED B)/ E-MAIL
IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
Petitioner,
V.
JOSE MARTINES,

Appellant.

ON APPEAL FROM THE SUPERIOR COURT
OF KING COUNTY

The Honorable Mariane C. Spearman

RESPONDENT MARTINES' SUPPLEMENTAL BRIEF

OLIVER R. DAVIS
Attorney for Respondent

WASHINGTON APPELLATE PROJECT
1511 Third Avenue, Suite 701

Seattle, Washington 98101

(206) 587-2711




TABLE OF CONTENTS

A, IDENTITY OF RESPONDENT ... .. e 1
B. COURT OF APPEALS DECISION .. ... . i 1
C.ISSUES ON REVIEW . i 1
. FACT S . e e 2
E. ARGUMENT . e 3
1, The laboratory testing of Mr. Martines' drawn blood to

locate physiological data hidden within it was a

warrantless "search.” ... i e e s 3
2. The warrant failed for lack of particularity, in not

specifving a blood testing search, for alcohol or

Adrug markers. . . 10
3. The warrant's defects cannot be cured by incorporation

of the warrant affidavit.  ......... ... e, 13

Words of incorporation. ............. ... ... .... 16

The warrant affidavit was not attached to the warrant, and
did not accompany its execution. . ........ ... . ..., 16

4, The State constitution’s “authority of law” requirement
compels the strictest possible application, if any, of the

‘incorporation” doctrine as a means of curing a
defective search warrant. . ... .. . v 19

5. There were no “facts and circumstances” amounting to
probable cause set forth in the affidavit for the issuance
of any search warrant for testing of Mr. Martines’ blood
fordrugs. o e e 22

F.CONCLUSION. ..o oo 25




TABLE OF AUTHORITIES

WASHINGTON CASES
State v. Afana, 169 Wn. 2d 169, 177, 233 P.3d 879, 884 (2010) 13

State v, Atreola, 176 Wn. 2d 284, 290 P.3d 983 (2012).

State v. Athan, 160 Wn. 2d 354, 158 P.3d 27, 33 (2007) . ....... 6
State v. Baldwin, 109 Wn. App. 516, 37 P.3d 1220 (2001), review_

denied, 147 Wn.2d 1020 (2002). ... ... i 23
State v. Boland, 115 Wn. 2d 571, 800 P.2d 1112 (1990). ... .. 7,8
State v. Boyce, 44 Wn. App. 724, 723 P.2d 28 (1986) ... .... ... 9

State v. Byrd, 178 Wn.2d 611, 310 P.3d 793, 802 (2013). .. 14,21

State v. Chambers, 88 Wn. App. 640, 945 P.2d 1172 (1997) ... 21

State v. Chavez, 138 Wn. App. 29, 166 P.3d 246 (2007). .. 23,24

State v. Cheatam, 150 Wn.2d 626, 81 P.3d 830 (2003)......... 6
State v. Clark, 143 Wn.2d 731, 24 P.3d 1006 (2001). ......... 11
State v. Farmer, 116 Wn.2d 414, 805 P.2d 200 (1991) ........ 10
State v, Graham, 130 Wn.2d 711, 927 P.2d 227 (1996) ....... 23
State v. Goucher, 124 Wn.2d 778, 881 P.2d 210 (1994) ... ..... 4
State v. Grenning, 142 Wn. App. 518, 174 P.3d 706 (2008), affd,

169 WN.2d 47 (2010) ..o 13
State v. Hinton, 179 Wn.2d 862, 319 P.3d 9 (2014) ........... 6

State v. Jackson, 150 Wn.2d 251, 76 P.3d 217 (2003)

State v. Kelley, 52 Wn. App. 581, 762 P.2d 20 (1988) ... ...... 10



State v. Ladson, 138 Wn.2d 343, 979 P.2d 833 (1999)

City of Seattle v. Mesiani, 110 Wn.2d 454, 7565 P.2d 775 (1988) 20

State v. Myrick, 102 Wn. 2d 506, 688 P.2d 151 (1984). ........ 6

State v. Parker, 139 Wn.2d 486, 987 P.2d 73 (1999). .......... 4

State v. Perrone, 119 Wn.2d 538, 834 P.2d 611 (1992) .. 10,11,12

Robinson v. City of Seattle, 102 Wn. App. 795, 10 P.3d 452

(2000). oo 5,7,10
State v. Riley, 121 Wn. 2d 22, 846 P.2d 1365, 1369

(1993) vt 10,12,15
State v. Snapp, 174 Wn.2d 177, 275 P.3d 289 (2012). ......... 4
State v. Stenson, 132 Wn.2d 668, 940 P.2d 1239, certiorari denied,

118 S.Ct. 1193 (1997) ... ... e 15,21
State v. Stroud, 106 Wn.2d 144, 720 P.2d 436 (1986) ........ 20
State v, Withers, 8 Wn. App. 123, 504 P.2d 1151 (1972). ...... 11
State v. Young, 123 Wn.2d 173, 867 P.2d 593 (1994). ..... 4,6,9

UNITED STATES SUPREME COURT CASES

Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S, 388, 91
8.Ct. 1999, 29 L.Ed.2d 619 (1971) ... ... v, 10

Groh v. Ramirez, 540 U.S. 551, 124 S.Ct. 1284, 157 L.Ed.2d 1068
1 14,15

United States v. Grubbs, 547 U.S. 90, 126 S.Ct. 1494, 164 L.Ed.2d
195 (2008). .. i 22

lllinois v. Caballes, 543 U.S. 405, 125 S. Ct. 834, 837, 160 L. Ed. 2d
842 (2005).

”‘



llinois v. Gates, 462 U.S. 213, 103 8.Ct. 2317, 76 L.Ed.2d 527

(1083, i e 23,24
Johnson v. United States, 333 U.S. 10, 68 8.Ct. 367, 92 L.Ed. 436
(1048) . e e e e 21

Ratz v, United States, 389 .8, 347, 88 8.Ct. 507, 19 L.Ed.2d 576
(1087 ). i e 4,5

United States v. Leon, 468 U.S. 897, 104 S.Ct. 3405, 82 L.Ed.2d
B77 (1984) ..o 12

Marron v. United States, 275 U.S. 192, 48 S.Ct. 74, 72 L.Ed. 231
(1927) .+ e e 11

McDonald v. United States, 335 U.S, 451, 69 8.Ct, 191, 93 L.Ed.
188 (1948) .. e e 21

Schmerber v. California, 384 U.8. 757, 86 8.Ct. 1826 (1966). .. 19

Skinner v. Ry. Labor Exec's Ass'n, 489 U.S. 602, 109 S.Ct. 1402,
T03 LLEd.2d 639 (1989) ... v e e 57

United States v, Ventresca, 380 U.S. 102, 13 L.Ed.2d 684, 85 S.Ct.
741 (1985, ot e e 11

UNITED STATES COURT OF APPEALS CASES

Dog v. Groody, 361 F.3d 232 (3d Cir. 2004) ................ 19
United States v. Kahre, 737 F.3d 554 (2013) ............. 15,16
In re Lafayette Academy, Inc., 610 F.2d 1 (1st Cir.1979) . ... ... 12
United States v. McGrew, 122 F.3d 847 (9th Cir. 1997) ....... 17
Millender v. County of Los Angeles, 620 F.3d 1016

(Oth Cir. 2010) .o o e 18
United States v, SDI_Future Health, Inc., 568 F.3d 684 (9th Cir.
20009) L e 15



United States v. Sedaghaty, 728 F.3d 885 (9th Cir. 2013) . .... 18

United States v. Towne, 997 F.2d 537 (9th Cir.1993) ......... 16
United States v. Tracey, 597 F.3d 140 (3rd Cir. 2010) ........ 16

CASES FROM OTHER STATE JURISDICTIONS

Bloom v. State, 283 So.2d 134 (Fla.Dist.Ct.App.1973). ....... 15
Utah v. Price, 270 P.3d 527 (Utah. 2012) .. ..... ... ... ..... 8,9
TREATISES

2 W. LaFave, Search and Seizure § 4.6(a) (2d ed. 1987) ...... 11
2 W. LaFave, Search and Seizure § 4.5 (4th ed. 2004). ...... 13

2 W, LaFave, Search and Seizure § 4.6(a) (4th ed. 2004) ..... 12




A, IDENTITY OF RESPONDENT

Jose Martines Is the Respondent in this Court, and was the
prevailing party in the Court of Appeals in No. 69663-7-I.

B. COURT OF APPEALS DECISION

This Court granted the State’s Petition for Review of the
Court of Appeals decision reversing Mr. Martines' DUl conviction.
C.ISSUES ON REVIEW

1. Mr, Martines’ blood was drawn pursuant to a search
warrant obtained by a state trooper after a vehicle crash. As
judigially issued, the warrant specified the drawing of blood, but
said nothing whatsoever about testing of the blood. COA Decision,
at pp. 2, 12. Was the testing of Mr. Martines’ blood for alcohol and
drugs a “search,” including of Mr. Martines’ private affairs, requiring
a warrant? Was the search warrantless?

2. Did the search warrant fail to particularly describe the
thing to be searched for, where it could easily have specified testing
of the blood, under the circumstances of the case?

3. Can the defective warrant be cured by reference to the
affidavit, where the affidavit was not adequately incorporated into
the warrant, and where it was not attached to the warrant and did

not accompany it during execution of the search?



4. Was there probable cause for testing of Mr. Martines’
blood for drugs, where the affidavit neither made out, nor purported
to make out, any facts and circumstances showing that Mr.
Martines was under the influence of a drug, as opposed to alcohol?
D. FACTS

A search warrant was issued to draw Mr. Martines' blood
after the car he was driving was involved in an accident. CP 100-
01 (search warrant, attached as Appendix A). At the scene, a state
trooper had made observations suggesting Mr. Martines was
inebriated by alcohol. CP 95-99 (application and affidavit for
search warrant, attached as Appendix B). Subsequently, the drawn
blood was tested by the Washington State Patrol Crime Laboratory,
and this testing was conducted not just for alcohol, but also for
drugs, locating markers of alcohol and valium. 11/8/12RP at 43-58.

At his jury trial, Mr. Martines was found guilty of felony DUI
based on the prosecutor's argument that the defendant was driving
under the combined alcohol/drug effects alternative of DUI, RCW
46.61.502(1). CP 45 (‘to-convict' instruction); 11/8/12RP at 157
(State's closing argument). The trial court had denied Mr. Martines’

CrR 3.8 motion to suppress the drug results, in which he argued



that the search warrant lacked any probable cause showing that
Mr. Martines was under the influence of a drug. 11/5/12RP at 1-61.
The Court of Appeals acknowledged the probable cause
issue, but reversed based on Mr. Martines' argument that the
search warrant failed to authorize any testing of the drawn blood at
all. The Court rejected the State’s sole argument - that testing of
drawn blood for physiological data is not a “search” violating any
reasonable expectation of privacy, and is not an intrusion into any
private affair. Decision, at pp. 1-14. The State then sought
reconsideration and petitioned for review to this Court, offering a
new argument: that the warrant should be viewed as granting
authority for blood testing, because the trooper's application for the
warrant was plainly drafted in anticipation of testing. PFR, at p. 1.
E. ARGUMENT
1. The laboratory testing of Mr. Martines’ drawn blood to

locate physiological data hidden within it was a
warrantless “search.”

Article 1, section 7 of our state constitution provides that
searches conducted by law enforcement require authority of law, by
virtue of its language stating “[nJo person shall be disturbed in his
private affairs . . . without authority of law.” Const. art. 1, § 7. The

United States Constitution protects the people from unreasonable



searches and seizures, and provides that no warrants may issue
except when they are based on a showing of probable cause, and
“particularly describ{e] the place to be searched, and the persons or
things to be seized.” U.8. Const. amend. 4.

The testing of Mr. Martines’ blood for physiological data was
a search, additional to and separate from the physical intrusion of
the blood draw itself. Under state law, a search occurs when the

State has intruded into a person’s “private affairs.” State v. Young,

123 Wn.2d 173, 181, 183, 867 P.2d 593 (1994). This inquiry
includes, but is broader than, the Fourth Amendment's reasonable
expectation of privacy test that defines whether a search has

ocecurred under federal analysis. State v. Goucher, 124 Wn.2d 778,

782, 881 P.2d 210 (1994); see Katz v, United States, 389 U.S. 347,

351-52, 88 S.Ct. 507, 19 L.Ed.2d 576 (1967). In general, Article I,
section 7 and the concept of an illegal search is not grounded in
notions of reasonableness or balancing, as is the Fourth

Amendment. State v. Snapp, 174 Wn.2d 177, 194, 275 P.3d 289
(2012)."

' When a defendant challenges a search under both the state and
federal constitutions this Court examines the permissibility of the search under
the Washington Constitution first, and if the search is invalid thereunder, the

inguiry necessarily ends. State v. Parker, 139 Wn.2d 486, 493, 987 P.2d 73
(1999).
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In this case, the Court of Appeals correctly deemed the
testing of Mr, Martines’ drawn blood to be a search under the
Fourth Amendment and the state constitution. A “search” within the
protection of the Fourth Amendment requires that the person have
a reasonable, and subjective expectation of privacy in the thing

examined. State v. Carter, 151 Wn. 2d 118, 127, 85 P.3d 887, 891

(2004). The United States Supreme Court has stated that, while
taking urine or blood from a person's body is a search, the
subsequent testing of that fluid is a second search. Skinner v. Ry.

Labor Exec's Ass'n, 489 U.S. 602, 616, 109 S.Ct, 1402, 103

L..Ed.2d 639 (1989) (“The ensuing chemical analysis of the sample
to obtain physiological data is a further invasion of the tested
employee's privacy interests [and] must be deemed [a] Fourth
Amendment search[.]”). The Washington Coﬁrt of Appeals, also in
the context of testing in the area of employment, has held that the
collection, and testing, of urine invades private affairs twice - by the
taking of the sample, and second, by the chemical analysis of its

contents. Robinson v. City of Seattle, 102 Wn. App. 795, 822 and

n. 1056, 10 P.3d 452 (2000).
Of course, the Fourth Amendment does not protect what a

person knowingly exposes to the public. Katz, 389 U.S. at 351;



State v. Myrick, 102 Wn. 2d 506, 688 P.2d 151 (1984). In the

present case, however, as the Court of Appeals stated, the medical
data in drawn blood is not exposed to the public.? And certainly,
testing for that data involves more than merely turning one's gaze
upon the blood -- in contrast to looking at the tread pattern on the
sole of sneakers properly taken from an arrested person, which is

not a “search.” Decision, at pp. 4-5 (discussing State v. Cheatam,

150 Wn.2d 626, 638, 642, 81 P.3d 830 (2003)).

The Court of Appeals also correctly classified the testing of
blood to be a search under Article 1, section 7. The Washington
constitutional focus is on “those privacy interests which citizens of
this state have held, and should be entitled to hold, safe from
governmental frespass absent a warrant.” Myrick, 102 Wn.2d at

511; see also State v. Hinton, 179 Wn.2d 862, 869, 319 P.3d 9

(2014) (looking to the “nature and extent of the information which
may be obtained as a result of the government conduct” and
whether the matter involves “intimate details about a person's
activities and associations” to determine if search occurred); see,

e.q., State v, Young, 123 Wn.2d at 183 (use of infrared device to

2 This case does not involve material abandoned or exposed to the
public, such as saliva on a licked, and then mailed, envelope. State v. Athan,
160 Wn. 2d 354, 367, 168 P.3d 27, 33 (2007) ("when a person licks an envelope
and places it in the mall, that person retains [no] privacy interest In his saliva at
all™).

5



detect heat patterns inside a home was an intrusion into private

affairs under state constitution); State v, Boland, 115 Wn. 2d 571,

800 P.2d 1112 (1990).

The State contends that Skinner and Robinson and like

cases are inapplicable because they arose in the “special needs”
context. PFR, at pp. 21-22. But special needs cases involve the
issue of whether a special need (such as preventing and
investigating rail collisions) allows some searches to be conducted
without any probable cause. The question whether there is a
“search” in the first place is answered by using the very same
Fourth Amendment and state constitution definitions as in individual

criminal cases. Robinson v. City of Seattle, 102 Wn. App. at 812-

13; Skinnerv. Ry. Labor Exec’s Ass'n, 489 U.S. at 617-18 (stating

that it “is not disputed [that the] chemical analysis of urine, like that
of blood, can reveal a host of private medical facts about an
employee, including whether he or she is epileptic, pregnant, or
diabetic” and holding that both “the collection and testing of urine
intrudes upon expectations of privacy that society has long
recognized as reasonable [and] we agree, that these intrusions

must be deemed searches under the Fourth Amendment.”).



The State also appears to argue that Mr. Martines had no
reasonable expectation of privacy in his blood’s physiological data,
once the blood was drawn from him. Petition for Review, at pp. 7-
9. But Mr. Martines did not lose his privacy interest in the blood's
hidden physiological data simply because the blood itself had been

removed from his arm. State v. Boland, 115 Wn.2d at 579-81

(person has a reasonable expectation of privacy in items placed in

a trash can outside his home); cf. State v. Carter, 151 Wn.2d at

126-27 (defendant lost privacy interest in the inside workings of gun
when he voluntarily displayed those workings to the public).

Cases such as Utah v, Price, 270 P.3d 627 (Utah. 2012),
cited in the Petitioner, are not comparable. Price held that a
defendant had no Fourth Amendment privacy interest in
“contraband” in his blood and rejected the appellant's argument that
a THC (marijuana) test of his drawn blood, in addition to the alcohol
test administered based on probable cause of alcohol-impaired
driving as set out in the affidavit, was a search without probable

cause. Price, 270 P.3d at 529-31. The court stated that the THC

testing was not a search at all, because there is no reasonable
expectation of privacy in contraband inside lawfully drawn blood.

Price, at 529. But the presence of legal drugs such as valium in a



person’s blood is not susceptible to the Price analysis, which
depended on analogy to dog sniffs, that only reveal inherent

contraband. Price, at 530 (citing lllinois v. Caballes, 543 U.8. 405,

408-09, 125 S. Ct. 834, 837, 160 L. Ed. 2d 842 (2005)). And in any
event, compared to a blood test, a dog sniff is minimally intrusive.

State v. Boyce, 44 Wn. App. 724, 730, 723 P.2d 28 (1986)

(approving dog sniff of safe deposit box). Blood is not tested by
smelling its emanations from a person, or a vial,

Additionally, Price would not be well-reasoned under the
state constitution, which protects private affairs (Price had failed to
preserve a Utah state constitutional challenge. Price, 270 P.3d at
529 n. 2). The Price analysis, dependent on a notion of
reasonableness of a test for inherent contraband in a driver's
seized blood, is incompatible with the data in blood being a private
affair for which a warrant should be required, and may easily be
obtained. Under Article 1, section 7, if testing of blood did not
require a warrant, there would be no limitation on the State’s abllity
to employ such testing. See Young, at 186-87 (concerning infrared
devices aimed at the home). Promises of reasonableness —
assurances that the State will look only for contraband -- aré no

protection of privacy.



The physiological data that is contained in a person’s blood
is a matter that citizens of this state have held, and are entitled to
hold, free from governmental trespass absent a warrant. See
Robinson, 102 Wn. App. at 810 (cataloging Washington protections

of the private information in blood) (citing State v. Farmer, 116

Wn.2d 414, 429, 805 P.2d 200 (1991), and RCW 70.24.330). The
testing of Mr. Martines’ blood was a warrantless search; it was
without authority of law under Article 1, section 7. The Court of
Appeals correctly held that the blood testing results in Mr. Martines'’
case had to be suppressed.

2. The warrant failed for lack of particularity, in not

specifying a blood testing search, for alcohol or
drug markers.

Law enforcement must execute a search warrant strictly

within the bounds set by the warrant. State v. Kelley, 52 Wn. App.

581, 585, 762 P.2d 20 (1988); Bivens v. Six Unknown Fed.

Narcotics Agents, 403 U.S, 388, 394 n. 7, 91 S.Ct. 1999, 29

L.Ed.2d 619 (1971). Importantly, the Fourth Amendment also
mandates that warrants describe with particularity the things to be
seized. State v, Riley, 121 Wn. 2d 22, 28, 846 P.2d 1365, 1369

(1993) (citing State v. Perrone, 119 Wn.2d 538, 545, 834 P.2d 611

(1992)). The purposes of the particularity requirement primarily

10



include the prevention of “general searches,” in which law
enforcement searches and seizes for whatever it wishes without

regard to the scope of authority granted. Perrone, at 546-47 (citing

2 W. LaFave, Search and Seizure § 4.6(a), at 23436 (2d ed.

1987), and Marron v. United States, 275 U.S. 192, 48 S.Ct. 74, 72

L.Ed. 231 (1927)). The question whether a warrant meets the
particularity requirement is reviewed de novo. State v. Clark, 143
Wn.2d 731, 7583, 24 P.3d 1006 (2001).

Citing Perrone, the State argues that it was “hypertechnical”
of the Court of Appeals, and a violation of the rule of common
sense, to decline to read into the search warrant a judicial grant of
authority to test the drawn blood. PFR, at pp. 6-7. But Perrone
actually provides a different, although generous standard for
particularity, which the warrant here nonetheless failed to meet;

[The requirements of particularity are met if the

substance to be seized is described with “reasonable

particularity” which, in turn, is to be evaluated in light of

“the rules of practicality, necessity and common sense.”

State v. Withers, 8 Wn. App. 123, 126, 504 P.2d 1151

(1972). See United States v. Ventresca, 380 U.S. 102,
108, 13 L.Ed.2d 684, 85 S.Ct, 741 (1965),

Perrone, at 546-47; see also State v. Jackson, 160 Wn.2d 251,
268, 76 P.3d 217 (2003) (description of the place to be searched

and items to be seized is adequately particular if it is as specific as

11



the nature of the activity under investigation permits).

These cases make clear that the warrant in this case
abjectly failed the particularity requirement. The search warrant
was the commencement of an investigation into alleged driving
under the influence of alcohol, The warrant plainly could have, and
should have, specified blodd testing, and since the blood was to be
immediately collected under the warrant, there was no urgency that
‘precluded the warrant from specifying testing; yet it completely

failed to do so. See also 2 W, LaFave, Search and Seizure §

4.6(a), at 613 (4th ed. 2004) (“[s]ome leeway [in the particularity
requirement] will be tolerated where it appears additional time could
have resulted in a more particularized description”). The State’s
arguments regarding “common-sense” only magnify the degree to
which the warrant failed for lack of particularity. Perrone, at 5473
Notably, not even under the “good faith” reasoning of United

States v. Leon, 468 U.S. 897, 104 S.Ct. 3405, 82 L.Ed.2d 677

(1984), applying that federal-court exception to the exclusionary

* The State also argues that law enforcement did not abuse the lack of
particularity in the warrant by searching the blood for material lacking a nexus to
the warrant affidavit, such as the Court of Appeals’ "hypothetical concerns”
regarding testing for other private sensitive physiological data such as disease
markers. PFR, at pp. 156-16. But this contention fails, As this Court stated in
Riley, "an overbroad warrant is invalid wheather or not the executing officer
abused his discretion.” Rilay, 121 Wn.2d at 29 (citing In re Lafayette Academy,
Inc,, 610 F.2d 1, 5 (1st Cir.1979)). And of course, law enforcement did search for
matters extraneous to the investigation, when the laboratory tested the blood for
drugs, a matter not even suspected. See Part E.5, infra.

12




rule, could any reasonable police officer possibly read this warrant

to grant authority for the blood-testing search that was conducted.

See 2 W. LaFave, Search and Seizure § 4.5, at 563 (4th ed. 2004).
The blood testing in this case was not conducted as a result of a
reasonably ‘mistaken’ reading of the warrant language, but the
State’s position, in its essence, is a request that this Court endorse
the blood testing search because these warrants, so written, have
reasonably been “understood” by the police, in a ‘hundred’ past
instances, to authorize testing. PFR, at pp. 7-9. This argument is
inconsistent with Washington’s nearly categorical protection of
privacy, and the requirement of authority of law — actual warrant

authority. See State v. Afana, 169 Wn. 2d 169, 177-80, 233 P.3d

879 (2010) (no good faith exception to exclusionary rule).
Finally, this particular case does not concern issues of timely
execution under CrR 2.3(¢) of a search validly authorized by the

search warrant, as in State v. Grenning, 142 Wn. App. 518, 174

P.3d 706 (2008), aff'd, 169 Wn.2d 47 (2010) (cited in State's PFR,
at pp. 10-11). The blood testing results must be suppressed.

3. The warrant’s defects cannot be cured by incorporation
of the warrant affidavit.

The State's new contention is that the warrant affidavit in this

case cures the warrant’s defects, PFR, at pp. 8-9; see Appendix B

13



(warrant affidavit). The Petitioner now contends that it is enough
that the affidavit for the warrant plainly contemplates testing of the
blood, and in effect, asks this Court to determine that the authority
to search for particular things may be determined, not by the
judicial grant of authority which is the warrant, but instead by the
scope of law enforcement’s application for that authority. PFR, at
pp. 1-2, 7.

This argument on its face departs from the fundamental
principle that a warrant represents a grant of judicial authority by a
magistrate who is interposed in between law enforcement, and the

privacy of citizens. See, e.g., State v. Byrd, 178 Wn.2d 611, 629~

30, 310 P.3d 793, 802 (2013). The United States Supreme Court
has stated that “[t]he Fourth Amendment by its terms requires
particularity in the warrant, not in the supporting documents.” Groh
v. Ramirez, 540 U.S. 551, 55768, 124 8.Ct. 1284, 157 L.Ed.2d
1068 (2004) (and stating, “The fact that the application adequately
described the ‘things to be seized’ does not save the warrant from
its facial invalidity.”) (Emphasis in original.).

However, federal and Washington decisions do indicate that

deficiencies in a warrant document may potentially be cured by the

14



affidavit - if certain criteria are met. Groh, 551 U.S. at 557-58,
This Court has stated the criteria as follows:

[A]n affidavit may only cure an overbroad warrant
where the affidavit and the search warrant are
physically attached, and the warrant expressly
refers to the affidavit and incorporates it with
“suitable words of reference”. Bloom v. State, 283
$0.2d 134, 136 (Fla.Dist.Ct.App.1973). See
generally W. LaFave, § 4.6(a), at 241 (discussing
question whether description in affidavit can save
defective description in warrant). If the affidavit is
not attached to the warrant and expressly
incorporated therein, it may not cure generalities in
the warrant even if some of the executing officers
have copies of the affidavit.

State v. Riley, 121 Wn.2d 22, 29-30, 846 P.2d 1365 (1993); see

also State v. Stenson, 132 Wn.2d 668, 696-97, 940 P.2d 1239,

certiorari denied, 118 S.Ct. 1193 (1997).

Similarly, the Ninth Circuit applies a clear rule that defects in
a search warrant may only be cured by reference to the search
warrant application if certain, although slightly less stringently

stated, conditions are met. United States v. Kahre, 737 F.3d 554,

566 (2013) (citing United States v. SDI Future Health, Inc., 568

F.3d 684, 699 (9th Cir. 2009)). Under federal decisions, the rule
that the affidavit is “potentially curative” applies only if (1) the
warrant expressly incorporated the affidavit and (2) the affidavit

either is attached physically to the warrant or at least accompanies

15



the warrant while agents execute the search. Kahre, 737 F.2d at
566.

Words of incorporation. A warrant expressly incorporates
an affidavit when it uses “suitable words of reference.” United

States v. Towne, 997 F.2d 537, 545 (9th Cir.1993). In Mr. Martines’

case, the warrant uses language referencing a warrant affidavit, but
merely describes the warrant as “filed.” Appendix A (search
warrant, stating that it is issued “upon the sworn complaint
heretofore made and filed and/or the testimonial evidence given in
the above-entitled Court and incorporated herein by this
reference”). The warrant did not attest to the affidavit being

attached. See United States v. Tracey, 597 F.3d 140, 144 (3rd Clir.

2010) (box on search warrant was checked indicating attachment of
affidavit and its number of pages).

The warrant affidavit was not attached to the warrant,
and did not accompany its execution, The potential argument
that a warrant may in some circumstances be cured by reference to
the warrant affidavit was acknowledged by the defendant himself, in
the trial court as part of his probable cause challenge, and the
doctrine was again noted in the Appellant’'s Opening Brief. CP 7-12

(Motion to Suppress, at p. 5); AOB, at p. 9, Yet even in its Petition
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to this Court, the State of Washington does not argue that the
search warrant affidavit was ever physically attached to the
warrant, nor does it attempt to show that the affidavit ever
accompanied the warrant, either during the taking of Mr, Martines’
blood, or at the time the blood was tested.

Instead, the State's argument is that the search warrant and
the affidavit were admitted under a “single exhibit” number at the
CrR 3.6 suppression hearing, and that this Court should, on this
basis, assume any facts needed to uphold the warrant. See PFR,
at p. 8. But the suppression hearing was held months after the
warrant’'s execution, which is the pertinent time when attachment
and accompaniment are required. 11/5/12RP at 1-61 (suppression
hearing). State v. Riley, 121 Wn.2d at 30 ("The affidavit for the
Riley warrant was not attached to the search warrant . . ..
Therefore . . . it cannot validate the overbroad warrant.”).

The State also contends that Mr, Martines was obligated to
prove a negative — non-attachment of the affidavit to the warrant,
and non-accompaniment. PFR, at p. 9. But these criteria for “cure”
of a defective warrant are factual showings that the proponent of

the search’s proceeds must undertake to make. United States v,

McGrew, 122 F.3d 847, 849~50 (9th Cir. 1997) (affidavit did not
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cure warrant because government “offered no evidence that the

affidavit or any copies were ever attached to the warrant or were

present at the time of the search”); Stenson, at 697.
The warrant affidavit in this case cannot be considered to
even potentially cure the defective warrant, as the conditions for

potential cure are not met. See also Millender v. County of Los

Angeles, 620 F.3d 1016, 1026 (9th Cir. 2010) (“there is no evidence
in the record, nor do the deputies argue, that the affidavit was
physically attached to the warrant or accompanied the warrant on
the search . . . [t]herefore, we cannot consider its effect.”).

Finally, even if the State had proved attachment and
accompaniment, the courts have emphasized that there is a fine
line between clarifying a warrant’s particularity with reference to an
incorporated affidavit, and expanding the authority of the warrant

wholly beyond that granted by the issuing judge. United States v.

Sedaghaty, 728 F.3d 885, 910-14 (9th Cir. 2013) (“We have never
held that an affidavit could expand the scope of a legitimate warrant
beyond its express limitations nor do we do so here.”).

The State's position in the present case, to the extent it
seeks to enlarge the warrant's authority to include a further,

additional search, threatens a dramatic upending of the
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constitutional requirement that a warrant applicant is limited by the
judicial grant of search authority ultimately obtained. See

Schm@rbér v. California, 384 U.8. 757, 770, 86 S.Ct. 1826, 1835

(1966). It is inconsistent with this protection to allow two searches,
invasions, or intrusions -- A and B -- to be conducted by police,
when the affidavit sought authority for A and B, but the warrant's

language, for whatever reason, specifies only A. See Sedaghaty,

at 914 (“while an [incorporated] affidavit can be used to cure an
otherwise overbroad warrant by narrowing its scope, an affidavit
cannot be relied upon to authorize a search beyond the scope of a

judicially authorized warrant”) (citing Doe v, Groody, 361 F.3d 232,

240 (3d Cir. 2004)), see Decision, at p. 2 (“The warrant did not say

anything about testing of the blood sample.”). The State is asking

this Court for a rule allowing just that. Certainly, where such

intimate private information as that contained within blood is

concerned, such a rule should be rejected.

4. The State constitution’s “authority of law” requirement
compels the strictest possible application, if any, of the

“incorporation” doctrine as a means of curing a
defective search warrant.

Article 1, section 7 is more protective than the Fourth
Amendment, and at a minimum the Fourth Amendment sets a

“floor” of protection below which the state constitution cannot sink.
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State v. Carter, 151 Wn. 2d 118, 125-26, 85 P.3d 887, 890-91

(2004) (citing City of Seattle v. Mesiani, 110 Wn.2d 454, 456, 755

P.2d 775 (1988)); see State v. Stroud, 106 Wn.2d 144, 148, 720

P.2d 436 (1986) (noting that the state constitution guards against
unauthorized invasions of privacy rather than merely
“Unreasonable” searches).

In this case, Division One of the Court of Appeals accurately
described the search warrant in this case as containing no judicial
grant of authority whatsoever to search Mr. Martines’ blood in any
way. It is therefore accurate to say that the blood testing in this
case was a search conducted in the absence of any warrant
authority whatsoever. But in Washington, searches require
authority of law. Considering the greater protections of Article 1,
section 7, this Court should be hesitant to determine that the
required authority of law may reside in the application for the
search warrant - especially where the warrant could so easily have
specified blood testing.

Any rule leniently allowing the application for the search
warrant to constitute the required authority of law would risk
elevating the author of the warrant affidavit over the judge issuing

the warrant. The warrant requirement’s core is that it interposes, in
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advance, a neutral and detached judge between the citizenry and
law enforcement. State v. Byrd, 178 Wn.2d 611, 629-30, 310 P.3d

793 (2013); cf. Johnson v. United States, 333 U.S. 10, 13-14, 68

S.Ct. 367, 92 L.Ed. 436 (1948); McDonald v. United States, 335

U.S. 451, 455, 69 S.Ct. 191, 93 L.Ed. 153 (1948).

In this case, the Court of Appeals’ decision made clear that
the brief, simple, and uncomplex language of the search warrant in
the present case simply granted no authority to test the drawn
blood whatever. Decision, at pp. 12 ("As written, the warrant did
not authorize testing at all.”). The search that was conducted in this
case was beyond what was authorized in the warrant, and the
blood testing in this case was not conducted as a result of a
reasonably ‘mistaken’ reading of the warrant's language.,

Further, this Court has stated that it reviews a warrant
describing physical objects with less scrutiny than it uses for a
warrant for documents -- because the former involves less potential

for intrusion into personal privacy. Stenson, 132 Wn.2d at 692; see

also State v, Chambers, 88 Wn. App. 640, 644, 945 P.2d 1172

(1997) (citing Stenson). If warrants that risk intrusion into areas

protected by the First Amendment should be accorded greater

scrutiny for warrant authority, then it seems also that warrants
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which risk discovery of the private medical, physiological data in a
person’s blood should receive at least similarly heightened
protection. Particularly where the warrant could so easily have
specified blood testing, but did not, the state constitution should not
permit “authority of law” for the search to be found in the application
for the warrant, rather than in the warrant itself.

5. There were no “facts and circumstances” amounting to

probable cause set forth in the affidavit for the issuance
of any search warrant for testing of Mr. Martines’ blood

for drugs.

A search warrant that is not issued upon probable cause is

invalid, Wash. Const. art. 1, § 7; State v. Jackson, 150 Wn.2d 251,

264, 76 P.3d 217 (2003); U.S. Const. amend. 4, United States v.

Grubbs, 547 U.8. 90, 95, 126 S.Ct. 1494, 164 L.Ed.2d 195 (2000).
If this Court decides that the required “authority of law” under Article
1, section 7 can be found in the application for a search warrant,
Mr. Martines’ DUI conviction should still be reversed, because the
search by blood testing was illegal as to drugs, where the affiant did
not set forth any probable cause for drug testing.

Probable cause exists when the affidavit in support of the
search warrant sets forth facts and circumstances that establish a
reasonable inference that the defendant is probably involved in

suspected crime, and that evidence of the crime may be found at a
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certain location. State v. Ollivier, 178 Wn. 2d 813, 846-47, 312

P.3d 1, 20 (2013), cert. denied, 135 8. Ct. 72 (2014); lllinois v.
Gates, 462 U.8. 213, 238, 103 8.Ct. 2317, 76 L.Ed.2d 527 (1983).
In his affidavit, Trooper Tardiff did not attest to any probable
cause suspicion that Mr. Martines was driving under the influence
of drugs. For example, when assessing probable cause for an
arrest in narcotics cases, the court at a CrR 3.6 hearing considers
the totality of the facts and circumstances with_in the officer's
knowledge at the time of the arrest, including any special

experience and expertise of the officer. State v. Graham, 130

Wn.2d 711, 724, 927 P.2d 227 (1996); State v. Chavez, 138 Wn.

App. 29, 34, 156 P.3d 246 (2007). In one case, the Court of
Appeals has stated that although a DRE (Drug Recognition Expert)
officer need not be able to specify what drug the suspect is under
the influence of, the DRE officer must have cause to believe the

driver was under the influence of some drug. See State v. Baldwin,

109 Wn. App. 516, 524-25, 37 P.3d 1220 (2001), review denied,
147 Wn.2d 1020 (2002).

In this case, Trooper Tardiff — despite being a DRE -- did not
state that he suspected that Mr. Martines was under the influence

of a drug, some drug, or any drug. The trooper placed not a single
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statement, fact, or suspicion of suspected intoxication with drugs
into his affidavit, and certainly did not set forth facts amounting to
probable cause for the forensic testing of the blood for the presence
of any drug. Hypothetically, the trooper could have stated that he
made observations of the defendant which, in his training and
experience, were signs of a person being under the influence of
some drug — but he simply did not do so.

The Petitioner therefore can only argue that probable cause
to test blood for alcohol somehow also ‘automatically’ establishes
probable cause to test blood for drugs. Motion for Reconsideration,
atp. 8, n. 5 pp. 23-25. But probable cause requires an actual
factual showing. Thus, for example, an arresting officer who has
special expertise or training in the form of being a DRE can
certainly set forth facts, which in turn amount to probable cause

suspicion, that a person is under the influence of drugs. Chavez,

138 Wn. App. at 34. Facts are required, because it is facts that are

the components of probable cause suspicion. State v. Ollivier, 178

Wn. 2d at 846-47; lllinois v. Gates, 462 U.S. at 238, Further, the

desire of some state agent to also test Mr. Martines’ blood for
drugs, as a matter of hunch, or custom in DUl cases, cannot be

legitimized by bootstrapping onto the existence of actual probable
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cause for alcohol testing. See State v. Ladson, 138 Wn.2d 343,

358, 979 P.2d 833 (1999) (pretextual intrusions -- when a police
officer relies on some legal authorization as “a mere pretext to
dispense with [a] warrant when the true reason for the seizure is
not exempt from the warrant requirement” -- violate the state
constitution). The only intrusion authorized is the intrusion the
officer intends, where it is supported by probable cause and carries

authority of law. See State v, Arreola, 176 Wn. 2d 284, 291-93,

290 P.3d 983 (2012). The blood testing for drugs in this case was
not supported by any showing of facts amounting to probable
cause, and was without authority of law.
F. CONCLUSION.

This Court should affirm the Court of Appeals, and reverse

Mr. Martines’ DUI conviction

Respectiully su td ‘A/rgyof Srue r»{».%131”1“5
T Ay ¢

mv R.DAVIS WSBA # 24580
W“ashmgton Appellate Project —~ 91052
Attorneys for Jose Figueroa Martines

WWW
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Appendix A — application for search warrant



Appendix B — search warrant



King

STATE OF WASHINGTON

STATE OF WASHINGTON,

V.

Martintes, Jose Figeroa,

Plaintiit,

Drofndant.

COUNTY | District__ COURT

No. S /2 g /o288 1 &

SEARCH WARRANT FOR EVIDENCE OF

A CRIME, TO WIT:

X DRIVING WHILE UNDBR THE
INFLUBNCE, RCW 46,561,502

I PHYSICAL CONTROL OF
VEBHICLE WHILE UNDER THE
INFLUENCE, RCW 46.61.504

1 DRIVER UNDER TWENTY-ONE
CONSUMING ALCOHOL,
RCW 46.61.503

o

TO ANY PEACE OFFICER IN THE STATE OF WASHINGTON:

WHEREAS, upon the sworm complaint heretotore made snd filed and/or the testimonial

avidence given in the above-entilled Court and ineorporated hersln by this refercence, it appears to

fhe undersigned Judgs of the above-entitled Court that there s probable cause (o belisve that, in

violation of the Taws of the State of Washington, evidenue of the crime(s) of:

- X Driving While uadar the nfluesics, RCW 46.61.502
i1 Phy&iaal Control of Vehicle Whils under the Influence, ROW 46.61.504

] Driver under Twenty-one Consuming Aleohol, RCW 46.61,503

Il

%

B



in congealed in, aboul or upon the person of Martings, Jose Figeroa, who Is currontly locaied
within the County of King. | |

NOW, THEREFORE, in the name of the State of Wmhmgton, YOU are hcsmhy
commanded with the neoessary and proper assistance of a phyéieian, a registdrod nurse, 6
licensed practical nurse, & nursing assistant a8 defined in chapter 18.88A ROW, a phyaician
nssistant a8 defined in chapter 18.73 RCW, a health care nssistant as defined in chapter 18,135
RC‘W or auy technivian trained in withdeawing Blood, to extract & sample of blood, consisting of
One or more tubas, frorn the person of Murtines, Jose Figoron, within 4 hours of the issvance of
this search warrant and to ensure the safe keeping of the same and to male a return of safd

warrant within thres (3) days; with a particular statement of all the articles seized and the nume

and title of the person who extraciod the sumpleof blood, A copy of suid warrant shall be served

upon the person from whorn the blood 13 to be extracted and upon the person who extracted the
saple of blood togother with a recelpt for the blood (hat was sxtracted,
GIVEN UNDER MY HAND this [7th duy of June, 2012,

C;D ,z?chSS,'. AM : M Wﬁm
)

JUDGHE

BN £ mee i
Friated or Typed Name of Judpe

This watrant way {ssued by the above judgs, pursuant w the telephonic wartant procedue

authorized by Ceit 2.3 and CrRLI 2,3 o 17 day of Yune, 2012, at (tirme),

r“\ - \

Tranpér (unmis B, FardliT WRE # 896 \}__ \L L,“ ”Ti

Printed Mae of Peace Dluor, Agmw‘ and Personnel ‘§ QM&‘J <;.,, }C‘ S R0

Numbe ‘mm\tum pf &’aace Offiver Autlor vt to Al Judg&‘ 3
Signatuee 10 Wannal

Platritmtion —No sopies made vl afier Judge slgns o approves wn efficor slgnlng o e Judge's stend siter the enlire
warrand ia raad do the judge. Odginal (CQount Clerk); 1 copy (Prosesuwe), 1 eopy (Officor; 1 sopy to glve to panson frum
whott tha blood is uxtraoted, 1 copy to give to person who wmetid the blosd,
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et

STATE OF WASHINOTON

King COUNTY _Disuriat COURT
STATE OF WASHINGTON, EULR Y J 58/l
AEE O MM T / DL s TG A
Plainti(F, SHARCH WARRANT FOR EVIDENCE OF A
CRIME, TO WIT
Y.

Martines, JTose Figeroa

Defendant,

DIRIVING WHILE UNDER THE
INFLUENCE, RCW 446.61.502
PHYSICAL CONTROL OF VERICLE -
WHILE W[}EH THR WFLUEN(’“E
ROW 46.61.504

DRIVER UNDER TWENTY-ONE
CONSUMING ALCOHOL,

-ROW 46.61.503

=i

IR MU

I, Dennis R, Tardiff, being duly swarm and upon oath, deposs and say-

Vara  duly appointed, quatified, and seting law enforcement officer for the Washitgton

State Patrol,

Turn charged with responsgibility for the investigation of eriminal getivity occurring within

King County.and the State of Washington__, and have probable cause to believe,

and do, in fact, belteve, that



eviduties of the crime(s) of:
B Driving While under the Influence, RCW 46.61.50%
[ TPhysical Control of Vebicle Whils under the Influence, ROW 4&5‘6115(}4
[]  Driver under Twenty-one Consuming Alcohol, ROW 46,61.503

[

Is voneealed in, about or upon the person of Martings, Jose Figeroa, who is currently located

within the County of King, my belief being based upon information acquived through personal

interviews with witnessos and other law enforcement officers, review of teports and personal

observations, said information being as further desceibed herein

My training and experience regarding mvestigations of the sbove. crime(s) is 83 follows:

The facts supporting the initial contact with Martines, Jose Figeroa are as follows:

~ Thayve been a Tmopér with the Washington State Patrol for 13 years, In the acadenty [ was
trained m DUT deteotion snd enforcoment, | was trained fo administer Standardized Field
Sabriety tests per NﬂSTA stanidards at the Washington State Patrol Academy. I toolc past in a
weot lab where | was wained to deteet the effeeis of sleohol and or drug impairment In a controlled
gnvitonment, 1 bave arresled approximately 400 DUs in moy career and aseisted in roany other
arrests by other Troopers, T have attended nuimcrous velresher muinings in my career ingluding

BAL recertification, [ have completed all required training to this date,

At approxitaately 2251 hours, | was advised of'a 2 car rollover collision Morth 8R {67 just north
of SR. L8, Whils in routs to the colliston T was advised by WSP communications of a possitile
verbal aliercation in progross belween the defendant and others at the seene. At approximately
2256 hours, Tarived. at the scens and observed the twa vehiclczs'im'olv@d in the collision, The
defendant vehicle was u White Toyota 4 Runner bearing Washington State reglstration
ACEI196, The 4 vonner was overturned and faciog egst in the northbronnd lanes blocking lane |

of 3, The victing vehicle wag a Green 1997 Ford Escor! bearing Washington vegistration



TH ¢ wme'flﬁ'S‘élS A o] ; EE Zé U &T}@ 8 @ i?;

TTYNES GO 1 - LIELLS , p QB € F’;m,fmfg;KT B
P 17T, ' :

The defendant was identified by his Washington State License a8 Martines, Jose Figeroa DOB:

1972-07-06. DOL indicuted the defendant had a prior convigtion for Vehioular Assault

Thwe defendant, Martines, Jose Figeroa:

(Cldeclined 1o tuke 4 breuth alcohol test ov an instrument approved by the State
Toxicologist, '

[Jis at a location that lacks an insteatnent approved by the State Toxicologlst for
performing breath testing and the defendant has refieed 10 submil to a blood leat,

R4 was niot ellered un opportunity to take a hreath, dlcohol fest on an ingtrmment approvid
by ihe State Toxicologlst because: .

[ the available instravent {s currently out of order.

[ the defendant does not apeak Boglsl and the implied consent warnings are not
available i a language that the defendant understands.

MR Jow aleotiol cancentration reading on g portable breath tosy devies makes it
prubalble that any iapairment is the result of g substance or drag other than alechol.

B3 The person ha sver previously bsen sonvietsd of:
Vahleutar sssault white under the influencs of Intoxtoating lguor or gny drug, RUW 46.61,622

L) submitted to a breath test on an instrument approved by the State Toxicologist but the

breath eleoho! concentration teading of {8 not conslstent with (e
defendant’s lovel of impaivment suggsuling that the defendant 1y also under the
influsnce of 1 drug,

A sarniple of Martines, Jose Figeroa's blood, if extracted within a reasonsble period of
tine after he/she last operated, or was in pliysicsl control of, a motor vehicle, miy be lested to
dueterming bis/her current blood aleohol Jevel and @ detect the presence of any drugs that may
hmve imipaired Ms/ber ability to deive. This search warrant is beling ceguested 4 hours after
Muaziines, Jose Figeroa ceused drivingfwas found in physical contiol of a motor vehiele.

The Legislature has specifically anthorized the use of search warrauts oy bla&d in coses’
i which the lraplied congent statute applies. Ses ROW 46,20,308(1) (“Neither consent npr thiy

seetion precludes a polive officer from obtaining a scarch wartant for a person’s breath or



ADUTER1. Facing north SR, 167 cleared to the vight shoulder. Just prior to uny arrival
communieations advised of an off duty Tukwila officer and a King County Deputy were pissing
by and stoppedd to assist with the collision, The deputy vhserved a verbal altercation in progress.
The altercation was between the defendant and the ocenpants of the vietim vehiele the Green
Ford Baeort. The deputy stopped the altereation by placing the defendunt into custody, Upon

arrival Tobserved the defendant and the De:puty standing nexl o the over tumeci 4 Runner.

THE TOKEILN oA Cas DAL LIMDSTEON . ()
P o LSS o »mfe: & G b €T ,wa-.u‘{)nJG gt h,,),,,w»s Baavialé
s, DT M, Of TRAE Aolioayt
Leonracted the deputy and he udvmd e he <detected a sirong odor of aleahol coming trom the

defendant in custody. The Deputy released cvstody of the defendunt to me. While taking custody
of the defendant [ detected o sirong odor of aleohol cuming from i hreath gud obeerved his
blood shot watcty cyé;s. The defendant had & flush face anlcl 4 fresh wound on his nose %m the
callision. I asked the defendant what he had o deink, The defendant said he had one Blue Moon,
[ advised him ho was in custody for DUL I escorted the defendunt to my patral cav. Whils
walking back to my car the defendant walked in a stow and deliberats mamner. [ placed the
defendand info ray car, As the defendint was attetopting to get into my car he seemed off balance

and steack the door frame ae he enlored the var,

At 2330 homs T advised the defendant of constilutional rights, The defendant responded to his
rights by saying he did not understand, T attempted to clarify what he did not understand about his

rights and he continued to stare sisight ahioad and stated he didn't understand,

Onee (he defendant was secured in my car | continued my tavestigation of the collistor, Darng
my investigation | contacied the oveupanty of the Green Ford Escort, | was advised by the
witnsases that the defendant kicked his window out and erawled out of his vehicle, The witnesses
claimed the defendant climbed back nte his vehicle and rotrioved a bag sud threw it into the

bushes. 1 recavered the bag from the bushes on the shoulder and ohservad a full Blue Mown Beer

bottla n. a 6 pack container.
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blood.™). The Legislarure hag also speoified specific classes of people as belng qualified to
withdraw blood for sleolio) testing. See RUW 46.61,506(5),

Therefore, § reguest anthotity lo causs a éamp}m of blond, consiating of "mm ot rore tules,
to be extracted frorm the parson of Martings, Jose Figeron by a plyysician, 4 registored nurse, #
license practical nurse, & nursing assistont us defined in chapter 18.88A RCW, a physioian
axsistant ag defined in chapter 18.73 RCW, o health care assistant as deflned in chapter 18,135

RCW, or any technician trained in withdrawing blood.

o £
Troopo r Jennls R, Tardi¥, Washington State Pairol 596 % S8 b 4 T ‘.g ,{V‘;’“
Printed Nang of Peans Otfiese, Agenoy, and Persounel Slgnature of Reies Qs T
Nuntber

SUBSCRIBED AND SWORN to before e this 17th day of June, 2012,

S T

Distribution I wierant obtalned In person—Odgisal (Coun Clerk; | vapy (Prosseutor), 1 copy (Ofcer),
Bistetition J warennt obéatned telaphanthally—df aeacch wiram was obtsined telophondoally, this cowplalt must be read
in itseofiroly o the judge after the officer 15 placesl under enth, Original {Prosvcutor); | copy (Offioe).
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,

Petitioner,

NO, 90926-1
V.

JOSE MARTINES,

Respondent.
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