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I. INTRODUCTION 

The Association of Washington Business, the Washington Farm 

Bureau Federation and the Western Growers Association (together, 

"Amici") approach this Court concerned about the attempt by the plaintiffs 

in this matter to create from whole cloth a new obligation for Washington 

employers. Simply put, nothing in the controlling regulation, WAC 296~ 

131-020(2), expressly requires any separate or additional payment for 

piece-rate workers for the rest breaks required by that regulation. The 

Department of Labor and Industries ("L&I") was correct to not require 

any such payment because compliant employers, fully providing their 

employees with rest breaks to which they are entitled, have fully priced 

into the piece rates paid to their employees for the time they are on rest 

breaks. Economic theory permits no other conclusion. 

Moreover, Amici submit that plaintiffs can articulate no rationale 

by which the new obligation they seek to create can be limited to 

agricultural piece~rate paid workers. The disruption that plaintiffs' new 

theory will create will be widespread, impacting virtually any nonexempt 

employee paid anything other than a straight hourly wage. The fact of 

such widespread disruption should cause the court to consider that no such 

additional obligation was ever intended by L&I. 
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Finally, while the Court should not reach the certified second 

question, there is nothing unlawful about having a separate and distinct 

rate of pay for nonprodtJCtive time, such as rest breaks. Therefore, there 

can be no legal basis to require payment for rest breaks by a compliant 

employer, fully permitting its employees those periods of rest, to pay for 

those rest breaks at anything other than minimum wage. 

II. IDENTITY AND INTEREST OF AMICI CURIAE 

A. The Association of Washington .Business. 

The Association of Washington Business ("A WB") is Washington 

State's Chamber of Commerce and principal representative of the state's 

business community. A WB is the state's oldest and largest general 

business membership federation, representing the interests of 

approximately 8,500 Washington companies who in turn employ over 

700,000 employees, approximately one-quarter of the state's workforce. 

A WB members are located in all areas of Washington, represent a broad 

array of industries, and range from sole proprietors and very small 

employers to the large, recognizable, Washington-based corporations 

which do business across the country and around the world. A WB 

members include both agricultural and non~agricultural employers which 

routinely employ employees in Washington using a variety of 
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compensation methods beyond a simple salary or hourly wage. A WB 

members of all types are thus vitally interested in any proceeding that has 

the substantial risk of upending the economic realities of compensation 

programs that have been used for many years to the mutual benefit of 

employers and employees in this state. 

B. The Washington Farm Bureau Federation 

The Washington Farm Bureau Federation ("WFB") is a voluntary, 

grassroots advocacy organization representing the social and economic 

interests of Washington's farm and ranch families at the local, state and 

national levels. Originally formed in 1920, WFB is a 50l(c)(5) non-profit 

corporation organized under the laws of Washington. WFB consists of25 

local Farm Bureaus, representing more than 42,000 voluntary members 

across all of Washington's 39 counties. WFB members are thus vitally 

concerned about plaintiffs'' attempt to create a new obligation for some 

separate and additional payment on top of long-standing compensation 

systems in use throughout the state. 

C. The Western Growers Association 

Established in 1926, the Western Growers Association ("WGA'') 

has represented family farmers growing fresh produce in the western 

United States for 88 years. While many of the members are located in 
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Califomia and Arizona, WGA includes more than a dozen members either 

based in Washington or with operations in Washington. WGA's 

approximately 2,500 members provide roughly half the nation's fresh 

fruits, vegetables and tree nuts including a third of America's fresh 

organic produce. WGA is thus vitally interested the proper application of 

legal principles to the compensation of agricultural workers. 

III. ISSUE OF CONCERN TO AMICI CURIAE 

This Brief of Amici Curiae addresses the questions certified to this 

Court from the United States District Court for the Western District of 

Washington: 

1. Does a Washington agricultural employer have an 
obligation under WAC 296~ 131-020(2) and/or the 
Washington Minimum Wage Act to separately pay piece­
rate workers for the rest breaks to which they are entitled? 

2. If the answer is "yes," how must Washington agricultural 
employers calculate the rate of pay for the missed break 
time to which piece-rate workers are entitled? 

Amici respectfully submit that when the economic realities of how 

compensation systems are structured is considered, the answer to the first 

certified question must be "no." Further, Amici point out that if the Court 

were to create the new obligation sought by plaintiffs, it would disrupt 

numerous other compensation systems in addition to a piece rate system, 
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for both agricultural and non-agricultural employers. Finally, Amici also 

submit that if the Court were to reach the second certified question, which 

it should not, any such payment to be mandated by law should be only at 

the minimum wage rate also mandated by law. 

IV. STATEMENT OF THE CASE 

Amici adopt and join in the Statement of the Case in the Sakuma 

Brothers Farms, Inc.'s Responsive Brief on Certified Questions ("Sakuma 

Brief'). 

V. ARGUMENT 

A. The Department of Labor and Industries Correctly Imposed 
No Requirements for Additional Payment for Rest Breaks 
Because Compensation for Rest Breaks Is Fully Reflected In 
The Piece Rate. 

In the rulemaking proceeding that resulted in WAC 296~ 131-020, 

the Department of Labor and Industries ("L&I") was explicit that it had 

assumed "that most employees currently take rest breaks during the work 

day." Thus, .L&I believed that "the proposed rules essentially established 

in a rule a practice that currently exists." Washington State Register, 90-

09-078, at 176. Notwithstanding that express factual underpinning for its 

rule-making, L&I simply did not expressly mandate what plaintiffs seek to 

now impose on Washington agricultural employers: an obligation to pay 

some separate and additional amount on top of the piece rate for the rest 
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breaks L&l assumed were already the norm. L&I chose to forego such an 

express requirement 1, even though the very text of the same regulation 

reveals that L&I was cognizant that the time spent on rest breaks would 

impact the calculation of the rate of pay for those employees ("For 

purposes of computing the minimum wage on a piece rate basisl the time 

allotted an employee for rest periods shall be included in the number of 

hours for which the minimum wage must be paid"). L&I was correct to 

forego imposing any such additional obligation, because, as a matter of 

economic reality the required compensation for rest breaks -~ the "practice 

that currently exists" -- is already fully incorporated into the piece rate 

paid to an employee. 

1 Plaintiff.~ cannot possibly claim that there ls any express requirement for the new 
obligation they seek to create. Indeed, guidance for employees sponsored in pa1t by the 
Washington Courts makes no suggestion that piece-rate paid employees are entitled to 
sepamte and additional compensation for rest breaks: 

Piece Rate: You must be paid minimttm wage even if your work is by 
piece rate. Example: Samuel works for a janitorial service that pays its 
workers $200 for each floor of a big office building they clean. Samuel 
recently spent a 40-hour work week cleaning a single floor. If he is paid 
$200 for the week, he has earned less than the minimum wage, which is 
$9.32 x 40, or $372.80. Samuel's employer underpaid him by $172.80. 

Minimum wage is counted by the week, not the day. Ifsome days you 
earn less than minimum wage, and others you earn more, it is legal as 
long as you eam at least the minimum wage by the end of the week. 

Northwest Justice Project, "Your Rights and Responsibilities as an Employee in 
Washington," available at http :/Lwww. wash ingtonlawhol_p.org/resource/your-dghts-and­
responsibilities-as-an-employ?ref"'FlVH I (last visited January 30, 20 15). 
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A moment's reflection demonstrates that this must be so. From the 

perspective of the operator of a farm, just as any entrepreneur operating 

any firm, the cost of labor is not merely the compensation paid directly to 

the employee, but all other costs associated with hiring that employee. 

Thus, the cash compensation paid to an employee affectively "prices" all 

costs associated with that employee's employment. 

This principle is so commonly accepted by economists as to have 

become virtually a truism. The issue has long been settled regarding 

"payroll taxes," those taxes that are applied to employers because of their 

employment of employees. The non-partisan Congressional Budget 

Office summarized the analysis: 

CBO's analysis of etTective tax rates assumes that 
households bear the burden of the taxes they pay directly, 
such as individual income taxes and employees' share of 
payroll taxes. CBO assumes that-as do most economists­
that employers' share of payroll taxes is passed onto 
employees in the form of lower wages than would 
otherwise be paid. Therefore, the amount of those taxes is 
included in employees' income, and the taxes are counted 
as part of employees' tax burden. 

Congressional Budget Office, "Historical Effective Federal Tax Rates: 1979 

to 2004," December 2006, available at: 

visited January 5, 2015). The Congressional Budget Office was correct to 
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note that this analysis is the consensus of economists. E.g., James Davies 

eta!., "Some Calculations of Lifetime Tax Incidence," 74 The American 

Economic Review 633, 635 (Sept. 1984) ("Social security is treated either 

exclusively or predominantly as a payroll tax on labor .... ");John A. 

Brittain, "The Incidence of Social Security Payroll Taxes," 61 The 

American Economic Review 110, 118 (Mar. 1971) (The analysis "shows a 

direct and complete tradeoff between the basic wage rate and the tax per 

worker, or a 100 percent shifting ofthe tax burden at the expense of 

labor's basic wage.") 

Beyond taxes, economists similarly conclude that wages calculated 

to reflect the cost of all mandated benefits, in general. Indeed, in his 

seminal analysis, "Some Simple Economics of Mandated Benet1ts,"2 

Professor Lawrence H. Summers (prior to his service as Secretary of the 

Treasury of the United States), accepted as a given the direct tradeoff 

between the cost of benefits provided and the cash wages paid to an 

employee: 

If a health benefit that would cost an employer $20 to 
provide is worth $30 to prospective employees, employers 

2 79 The American Economic Review 177 (May 1989) available at 
llllg;iiw_!Y~;Jti,\Ql:CQI~QS> VQILLQ-';&;3 07 Ol\~73 53 ?s i d'"'2lJJ?_,lfP2 7794.6.L&d!.ki''"'Uit\lfi.2-[~Jl 
Q_=4&ui9.::3739256&uid=2 (last visited on January 5, 2015). 
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could provide the benefit and reduce the employees' salary 
by between $20 and $30 leaving both better off. 

79 The American Economic Review at 178. Other economists reach the 

same conclusion. For example, when Jonathan Gruber, Professor of 

Economics at the Massachusetts Institute of Teclmology, analyzed one 

particular benefit, he found "substantial shifting of the costs of these 

mandates to the wages of the targeted group." Gruber, "The Incidence of 

Mandated Maternity Benefits," 84 The American Economic Review, 622, 

622 (June, 1994); Joseph M. Eno, "The Effect of Health Insurance 

Regulation on Wages: A Study in Maternity Bene±1ts," at l, available at 

http://economics.nd.edu/assets/31979/eno_bernoulli.pdf (last visited 

January 5, 20 15) ("the incidence of the required benefits falls almost 

entirely on the beneficiaries, as predicted by an equilibrium view of the 

markets for labor and insurance.") 

Given the universal acceptance of the economic principle that 

providing benefits - such as rest periods- results in the equivalent impact 

on the employees' pay, it is no wonder that L&I correctly concluded that 

no specific additional payment was required for the practice that L&I 

concluded was already in place. That is, the piece rates actually paid to 

workers already incorporated compensation for rest periods in the piece 

rate. 
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For example, assume that a farmer concludes that in order to attract 

high quality agricultural workers, the total cash compensation to the 

employee for a day's work must be between $105 and $107.3 In a typical 

harvest day of nine hours -~ including two ten minute rest periods -- a 

worker picking strawberries may pick as many as 563 pounds of fruit. 

From the perspective of the farmer, and the worker, there simply is no 

difference if the worker is paid minimum wage for the two ten minute rest 

periods ($9.47 per hour for twenty minutes, approximately $3.16) and 

$0.1844 per pound (a piece rate payment of$1 03.81, for total 

compensation for the day of $1 06.97) or a piece rate payment of $0.19 per 

pound (for the same 563 pounds in a day) of$106.97. Given that L&I 

indicated that it was merely incorporating existing practices into its 

regulation when it refrained from requiring a separate payment for rest 

breaks, the pricing of piece rates reflects precisely this economic reality. 

It is wrong to suggest that some additional payment is called for. 

3 Amici offer the following example solely as a hypothetical example, but submit that all 
facts are reasonable approximations of the cunent agricultural labor market in 
Washington. 
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B. Requiring a Separate Additional Payment for Rest Breal<.s for 
Employees Paid on a Piece Rate Will Disrupt Numerous 
Compensation Systems. 

Plaintiffs' attempt to focus on additional compensation for piece-

rate workers, without acknowledging, much less dealing with, the impact 

on other compensation systems. The disruption plaintiffs would create 

demonstrates that the outcome they seek-an obligation never expressly 

adopted by L&I-cannot be appropriate. 

Preliminarily, it cannot seriously be disputed that it is wholly legal 

for Washington employers to pay their employees something other than an 

hourly wage. Indeed, under Washington law an employer is at legal 

liberty to structure the compensation system for its employees in any 

manner it chooses, so long as it meets the requirements of Chapter 49.46 

RCW, the Washington Minimum Wage Act ("WMWA"). L&I, the same 

agency that adopted WAC 296-131-020, has long recognized that 

nonexempt employees may be compensated in a variety of manners. L&I 

currently summarizes its interpretation of the WMW A in "Administrative 

Policies." The cunent versions of those Administrative Policies are 

available at 
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The version of this guidance around the time L&I adopted WAC 296-131-

020 was referred to as L&I's "Interpretive Guidelines." Attached hereto 

as Appendix A is Interpretive Guideline ES-032, titled "Regular Rate of 

Pay" (hereinafter, the "IG"). 

The IG recognized a number of different payment systems for non­

exempt employees in addition to a straight hourly wage, including 

"Piecework," "Day Rates/ Job Rates," IG, at 2; "Salaries/' IG, at 2-3; and 

"Commission Payments." IG, at 4. L&I continues to recognize such 

lawful compensation programs, currently providing guidance as to the 

manner to compute the regular rate of pay for employees compensated 

through such systems. L&I Administrative Policy ES.A.8.2 ("How to 

Compute Overtime"), available at 

http://\v_'l:LYi.·lni.wa,gm:LJV_m:]~]laceR.l;.;bJ;;/tlles/po.licie§/esa~)df 

(hereinafter, the "AP"). A copy is attached as Appendix B. All such 

systems would be compromised if the outcome sought by plaintiffs was 

imposed by this Court. 

For example, L&I has recognized that it is common for employees 

to be paid a "flat rate" or on a "task basis" whereby the employee is paid a 

pre-set rate for a particular task, regardless of the amount of time that it 

takes the employee to actually complete the task. AP, at 3. A flat rate paid 
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employee is entitled to rest breaks, but L&I' s guidance on how to compute 

the employee's regular rate makes no suggestion that the employee is 

entitled to some additional payment for the time allotted for rest breaks -

even though taking a rest break means the employee is not working to 

complete the task on which basis the employee is paid. Plaintiffs will be 

unable to offer any logical distinction why the additional obligation they 

seek to create is not equally applicable to flat rate paid employees. 

A similar analysis applies to nonexempt employees paid on a 

commission. While some commission-paid employees are exempt from 

the WMWA, RCW 49.46.010(3)(c) ("outside sales person"), employees 

not satisfying the stringent requirements for this exception4 are generally5 

covered by WMW A. L&I's guidance treats commission-paid employees 

in precisely the same manner as other nonexempt employees: their regular 

rate is computed by "dividing total earnings for the week by the hours 

4 See, "Exemption from Minimum Wage and Overtime Requirements for Outside Sales 
Positions," Administrative Policy ES.A.9.7, available at 
!J.tr.rJ.;/.L~_WIYJlli.J..~U?;iTVI\YJ?IL\Dl£I&Q!.Ug!lt:'lL!.lhllillQ1i!;,li,1;s.{!;)sH 91,m1J. 

5 Amici are also aware that certain commission-paid employees of retail and service 
establishments are exempt from the WMWA's overtime requirements. RCW 49.46.130. 
Again, however, there are certain requirements to come within this exception and if those 
requirements are not met, all WMWA requirements apply. See "Retail or Service 
Establishment Commission Overtime Exception" Administrative Policy ES.A.l 0.1, 
av a i I able at 1Ull1iL\:Y.s~~~Y.c!.nJ~~Y.!L,gQ.Y:[\:Y.QJ:t\nJw.gJUf.l.!I!"'i!J}JQ.>ill!.911 ~,;.L\g:f!f.t;l!J.tLQl.I2Jd.ft 
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worked during the week.>> I d. There is no suggestion that commission-paid 

employees arc entitled to some additional compensation for their rest 

periods, even though those employees are not performing the work that 

earns them commission during this rest periods. Again, plaintiffs will be 

unable to offer any logical reason why the obligation they seek to create 

would not extend to commission paid employees. 

Finally, plaintiffs' theory would also wreak havoc with nonexempt 

salary-paid employees. L&I's guidance provides information as to 

computing the regular rate of pay for salaried employees depending upon 

whether there is an express understanding that the salary is compensation 

for all hours worked, or for some specified number of hours. AP, at 2. 

There is no suggestion from L&I that the rest period is somehow to be 

computed outside of or in addition to these regular hours of work, or that 

any additional payment is to be made. Plaintiffs proposed theory again, 

has no limitation as to how it would disrupt employees paid on a salary. 

Finally, plaintiffs focus their attention on the impact of their 

proposed obligation on agricultural employees. However, it will be 

impossible to limit the operation of the theory that plaintiffs propose to 

agricultural employees. This is because the obligation for rest breaks is, in 

this regard, substantially similar to the rest break obligations applicable to 
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Washington's non-agricultural employees, articulated in WAC 296~ 126-

092. Just as WAC 296-131-020(2), WAC 296-126-092 also requires rest 

breaks for every four hours of labor, and does not expressly require the 

additional payment sought by plaintiffs for employees paid on the basis of 

a piece rate, commissions, flat rate, task basis, or salaries. Given the 

nature of plaintiffs' fundamental theory -~ that piece rate employees are 

receiving no compensation for the time on a rest break-- plaintiffs will be 

unable to offer any limiting principle that will constrain the operation of 

the f1awed theory they seek to impose. 

The Court should hesitate before creating such wide-spread 

disruption. More importantly, the fact that plaintiffs' theory would disrupt 

such a wide variety of compensation programs is reason in and of itself to 

doubt that L&I intended, in adopting WAC 296-131-020(2), to affect so 

many different employers and employees without saying so expressly. 

Plaintiffs' theory must be rejected. 

C. There is No Legal Basis to Require Employers Offering Rest 
Breaks to Pay for Those Rest Breaks at Anything Other Than 
the Minimum Wage. 

Amici do not believe that the Court should reach the second 

certified question, because the answer to the first certified question is 

plainly "no." If, however, the Court was to reach that issue, Amici concur 
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in the analysis of Sakuma that the matter is controlled by Seattle 

Professional Engineering Employees Ass 'n v. The Boeing Company, 139 

Wn.2d 824, 835, 991 P.2d 1126 (2000). Amici write separately only to 

make one additional observation. 

The most critical fact underlying the second certified question is 

that this issue concerns compliant employers. That is to say, plaintiffs are 

seeking to impose an obligation for a separate and additional payment on 

employers who have fully complied with the obligation to provide their 

employees with rest periods. The certified questions do not deal with 

noncompliant employers that have not provided their employees with rest 

periods. Thus, plaintiffs seek to conf1ate the remedy for a violation of the 

law under Wingert6 (payment of additional compensation equivalent to the 

rest break not taken) with an obligation that is to be imposed on employers 

that have complied with the law (payment of some additional 

compensation for a rest break even though it was taken). 

In this regard, there is no legal requirement that a rest period be 

paid at any specific rate. Rather, the controlling regulation only requires 

that the rest period be "on the employer's time," It is plainly permissible 

6 Wingert v. Yellow Freight Sys., Inc., 146 Wn.2d 841, 50 P.3d 256 (2002). 
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under Washington law to have an employee paid at two (or more) hourly 

rates. Indeed, L&I' s guidance on the computation of the regular rate of 

pay accepts as wholly permissible a system under which "an employee in 

a single workweek works at two or more different types of work for which 

different rates of pay (of not less than the applicable minimum wage) have 

been established." AP, at 1. Plainly, productive hours picking fruit and 

nonproductive rest periods are "different types of work." Thus, an 

employer is legally entitled to pay for rest breaks at some rate other than 

the rate paid for productive hours, so long as it exceeds the minimum 

wage. Plaintiffs can offer no leg~1l rationale7 why a compliant employer, 

fully allowing its employees all the rest breaks to which they are entitled, 

should be required to pay for those rest breaks at anything other than 

minimum wage. If the Court was to reach the second question, the only 

permissible answer that the Court may conclude is mandated by the law is 

that such an additional obligation can only be at the only rate mandated by 

law, the applicable minimum wage. 

7 Amici make this observation notwithstanding Section V(C) of Plaintiffs' Opening Brief 
on Certified Questions, pp. 21-26. Plaintiffs offer various policy reasons why they 
believe payment at the worker's piece rate payment, converted to a regular rate of pay, 
would be preferable. They offer no legal rationale other than the inapposite reliance on 
Wingert. 
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VI. CONCLUSION 

For the reasons stated above, Amici urge this Court to refrain from 

creating an entirely new obligation for Washington employers not called 

for by the regulation that governs rest and meal breaks. Doing so is 

contrary to the economic realities of the compensation system for 

employees paid on a piece rate, and cannot help but be disruptive of a 

wide variety of employment relationships for both agricultural and non-

agricultural employers and employees. 

The f1rst certified question should be answered "no." As a 

consequence, it is unnecessary to reach the second certified question, but 

in any event there is no basis to call for payment of rest breaks actually 

received to be paid at anything other than the State's minimum wage. 

DATED this 30th day of January, 2015. 

THE ASSOCIATION OF WASHINGTON 
BUSINESS 

THE WASHINGT'ON FARM BUREAU 
FEDERATION 

THE WESTERN GROWERS ASSOCIATION 

Robert A. 
General Counsel 
The Association of Washington Business 
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nr.t'ZRPU!l'nE GtnDILnrB 

DSI'AR~ OJ' UBOR AND lNDUS!l'UIS 
IMPI.IOYKEN'r S!l'ANDAlUlS, APPJUUT1'lCUlaP UD cmDQl VICTIHS 

(ISAC) DIVISXOH 

SZC'riON: Em.ployment Standards 

S!l'A'l'U'l'!l A'OTHOU'n I RCW 4 9 , 4 6 , 13 0 

a!G~!l'XON: WAC 296-128-550 

mnmmu ES-03 2 

XSSUBDI April 1992 

ltm'LACBS: 
' UnE1 Regular Rate of Pay sa ALso a u-o 13 

' 
WAC 29§-128-550· REGULAR BATE OF PAX 

'rbe overtime provision of the WMWA, ttcw 49.4 6 .130, 
requires the payment of one. and o.ne-half the ~agular rate · 
of pay for hours worked in excess of 40 in a 7 day worx 
week. 

Prior to computing overtime pay, it is necessary to 
determine the e.mployeeJs reqular rate. The reqular rate 
may exoeed the minimum ·waqe pUrsuant to RCW 49.46,020, 
but my not be less. 

'J.'he reqular rate includes all remuneration for employment 
except for certain payments exc1ud8d by law. Payments 
which are not part of the regular rate include: · 

• reiml:)\lrsement for ~enses ilicurred on the 
·employer's' behalf . . 

·• premi\UQ paYJDents for overtime 'f(ork and any premittm 
payments re'ceived for ·work on Saturdays, Sundays 
and holidays, providin;, payments ~ada ara at 
+east ··one and one half t.he regular rate paid 

• discretionarY bonuses, g~fts and payments in the 
nature of qifts on or for special' occasions · 

' . 
• payu~.ents·received for periods of time .when no work 

· is performed. such. as vacation, holidays or illness 

The regular :rete is detenU.ned ))y actual hours.· of work 
performed by an employee. Therefore, it is important that .. 
an employer record all actual hours of work, · regardl&ss. 
of whether an employee is paid on salary, piece-work, 
commission or other basis. · 
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Interpretive Guideline No. ES-032 
Employment standards Section 

The state wage and hour laws do not require Emiployars to 
pay employees on an hourly rate, and oe.rtain employees 

. will be paid on a piece-rate, salary 1 oomm:J..aaion or some 
other basis, and in such cases t:he overtime pay due must 
be computed on the basis of the requlu :rate derived f.r.om 
suoh earnings. 'l'he regular hourly rate of pay of an 
employee is then determined l;y di v.iding , the total I 

remuneration for employment in arty work week by the · to~l 
number of hours actually workacl in the W'orkWe.ek. · . . . 
Following are a few examples , to illua~ate the a.bov~ 
application. ' 

Hourly Rate: When an employee is paid solely on the 
:basis of a sinc;;le ·hourly rate.; the hourly rate is the 
"regula.r rate". For' over,t.ime ho~s the ~ployee mu•t be 
paid one and one-half times tbe hourly rate for eaoh hour 
over 40 in tPe work week. · 

l'.ieaGwt::~rJn When ari employee is paid en a piece-rate 
basis tba regular rate of pay ia computed by adding 
together the total eamin;s for the work week from pieoa 
rate and all o:thEU: earnings (such as. bonuses) and any 
sums that may be paid foz:o other hours worked. 'l'bia sum 
is divided by the n~ar ~f hours worked in that week to· 
yield ~e pieoe wo~ker' s 11r'eqular ·rate" for that weak. 
For the overtime work the employee is entitled to be 
paid, in addition to tbe 'total straight-t:bte weakly 
earninqs, one-half this ·regular rate for each hoUJ.": over· 
40 in the work week. When the. employee has· already 
received. straight-time compensation for all hours workacl, 
only addition.•~ half-t~e ~ay is. requirecl. 

. ' . 
Day !UJ.tes/J'Qb .Rates: When an 'employee is paid.a flat aum 
for a.day's wor.k or for 4oinq a particular job, Without 
regard to the numl:ler of hours worked in the day or. at tha 
:Job, and.reoeives nq other form of compensation •. In such 
a case, the· employee' s· •regular rate" is found by 
totaling all. the sums received at such day rates or job 

. rates in the work weak and di vidad by tba total hours 
·actually worked. 'Dle employee is entitled to extra half­
time pay at this· rate for each hour over 40 in the work 
week.. · · · 

salary-weekly: ~en· an ~loyee is employed 'solely on 
a weekly salary basis,. the reqular hourly rate of. pay is. 
oomputed by dividing- the salary by the number of hours 
which the sala:ey is intetadecl to compensate • 

Page 2 of 5 .7/92 
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xnterpretiva Guideline No. ES-032 
E:mploymant standards section 

Bxample: Employee is hired at a salary of $250.00 and it 
is understood that the salary is coMPensation ~or a 35 
bour work week' (or $7.14 per hour) when overtime is 
worked the employee is entitled to receive $7.14 ~or each 
of the first 40 hours and $10,71 for each hour over 40. 
When an employee is hired at a salary of $250.00 for a 40 
bour work week, the re9Ular· rate is then $6. 25 per hour 
to !:MJ paid for eaCh of the first 40 hours u;d $9.375 for 
e~cb· hour over 4 0. r 

SaJary .. ..Other · than· Weekly": Wllen the .salary covers a 
period lonqer than a work week, such as a·montb, it must 
be reduced to ita equivalent w,ekly wage ~Y multiplying 
:by. 12 (the num:ber of months) and divid.inq blr. 52 (the 
number of weeks) • A sellli-montbly salary is oonverted' to 
ita weakly equivalent by multiply by 24 and dividinc; b:( 
!52.. . 

Sala.ryl"'-Fluctuat.ing HoUrs; When an ,emplOyee is employecl 
on a fixed·salary and ~t ia understood that tbe ho~s 
will flugtuate frotn week to week, and it is clearly 
~Clerstood that the fixed salary constitutes straight 
time pay fo~ all hours of work, whatever the number. 
The regular rate. is obtained. for each week by cU.viding 
the salary by the number of bours worked in the wee.Jt. · 
Sinoe ·it was under-stoo4 that all'hours would constitute 
straight time, all hours worked :have aJxead;t 13een ·paid at 
straight time coltlpenaat.ion t bowe.ve.t:', the employee is 
still entitled to' receive additional overtime 
oompensa:tion for each hour over·· 4 0. in the week . at · not 
le~s than one-half the regul:ar rate. 

' . 
Example: · A:n q.ployee is. hired at a fixed· salary ot 
$1, soo. oo per month, with the understanding that this 
salary·represents compensation regardless of tbe number ot hours worked each wee.Jt. T.be salary is oonverted·to 
ita weakly equivalent ($1,soo.oo x 12- 52). ~e week~y 
·salary' ($346.15) is then 'divided by the number of hours 
worked that week. DUrin; the c:ourse ·of three weeks. tlle· 
employee works 45, 48 and so hours. ~e regule.r hc?~ly 
rate of pay in eaCh of these weeks, respectively, is: 
_$7,. 6~, 7. 21 a,nd 6. 921 · stt'~,ti;bt :time· pay for all bo~7:13 

. worked has already been paid at these :tegular rote, and 
only an additional ha1f-tim.e paid ~s due fOli ·each hour 
over 40. Xn ,addition to reaeivil'lg the weekly salary of 
$346.l:S for eacb week, the. tirst week an additional 
payment of $19. 25 ( 5. o · x $3. BS) is · due, second week 
$28.88 (8 x $3.61), and the third week $34.60 (10 brs x 
$3.46). 
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Interpretive Guideline No. ES-032 
Employment Standards Section 

Bmployee working at ··two or more rates: When an 'emplolee 
works at two or more di:e:ferent types of work for wh cb. 
different straight time rates have been established, the 
e.mployee1.' upon reaching the 41 hour receives one and one­
half times the rate at which the employee is being paid 
for the type of work perfot'med. · 

Wh~ air~tanees are' such that it is impossible to 
estab.lish Which rate the employee wars. world.ng at on the 
41st hour and total hours at the different rates are only 
recorded, tbe regulu ra:te for that week :La the weighted 
av:eraqe of such ratu1 !.a. the earninqs from all such 
rates are added together and this total is divided by the 
total number of hours worked at all jobs. 

Co1DJ1Jission Payments: Commissions are payments for hours 
worked and must be included in the regular rate, This is 
so regardlass 'of Wb.ether 'the commission . is the sole 
source . of the employee's oQ'l1lpensat:ton· or is paid in 

·addition. to a salary or hourly' rata. :It does not matt~ 
whether the commission earninqs are oow.puted daily, 
weekly or monthly. · · · 

When a commission is P,aid on a ·work week ~sis ,. it is .·\ 
added to the employee's other earning-s for that work week· ·.· ) 
and the. total is divided :b:Y the total nwiaber of hours · ::>/ 
worked. in the work week.- to o:btain the employee's requ1ar. 
~·te for the p~iP'llar work week. 'rhe cployee 111U8t 
then :be paid extra ~ensatic:n at one-balf of that ra·te 
tor ,each overtim,e hour wozrked I . ' I 

0 
0 

. . . . 
ftYMmt'!.S ZZCUJW!J) noH THE UGUW DT!II 

OVertime pay tor hours in exces• ot a daily or weekly 
standard: When employees are paid overtime for hours 
worked over 8 par . day or · 40 per , week tl)e extra· 
co~pensation paid for ~e excess ho~s, Whether or not at 
time and one-half, is exoluclecl .from ~·regular rate and 

· may be credited toward. statutory overtime requit~ents. 

Premium Pay Zor work on Saturday, Sundays, and ot:ber 
spE~cia.l days: EXtra · eompensation provided by a premiWD . 
rate of at least time and. one-balf which is. paid for work 

·on saturday, sundays·, holiday, or reqular days pf rest, 
or on the sixth or seventh Clay of the workweek as such, 
may be treated as overtime pay • 
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Interpretive Guideline No. ES-032 
Employment Standards Section 

However, if the premium· rate is l~ss than time and one­
half; the extra compensation paid must be included in 
determininq the reqular rate of· PaY and cannot be 
credited toward statutory overtime requir~ents • 

. Non-overtime .PreJDiWII; L~ sum payments which are paid 
without reqard to the nu.mher of hours worked are not 
overtime premiums and JllUSt be inclUded in the reg\ilar 
rate. 

Bonuses: Nondiscretionary bon~es must be totaled in 
with other earninqs to determine the reqular rate on 
which overtime must he paid.. ·. 

Discretionary Bonuses: A. bQnus need not be inoludecl in 
t:.he ·reqular :rate if the employe retains discretion both 
that a bonus will :be ·paid ami that the amow~t is not 
determined until the end, or neu the end, of tb,_ bonu 
period, i.e. when an emplcyer pays a bonus withoUt prior 
contract, premise, agreeent and. the decision as to the· 
tact and amount of payment .lay in'the employer's so1e 
discretion and the bonus .is .not veared to hours wo:r.:'ked Qr 
production, the bonus would be, properly e~cluded from the 
re9Ular :rate. . · 

Gi~ts, dbr.tst:mas and spea!al occasion Bc:muse'in If a 
bdnus paid at Christ=as or on· other special ocaasio~ is 
a gift, it may.be excluded rr~m the ~ogular rate even 
thouqh it is paid with 2;'e'iJU1.arity so that the employees 
~e led to expect it • 

.Reimbursement tor Expenses:. 'Wben an ompleyee incurs 
expenses on the ampl.oyer's l:iebalf or where the employee. 
is required to spend sums solely for the convenience of 
the employer, payments to aover such expenses are not 
~lu~ed in the ~~loyee's regular rate of pay. 

Pay.ment· tor Nonwo~king·Bours: Payments which are ~ade 
tor periods when the ettployee iS not at work. due to 
vacation,, holiday, · illness or sim:Llar situations, may be 
excluded from the reqular rate of pay, and such payments 
uy . not be · crtnUt•cl towud. · ·statutory · · overtime 
requirements. 
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Department of Labor and Industries 
Employment Standards Program 

ADMINISTRATIVE POLICY 
NUMBER: ES.A.8.2 

HOW TO COMPUTE OVERTIME 
HOURS WORKED- Covered employees must be paid fur all hours worked in a workweek. In gencral"hours worked" 
includes all time an employee must be on duty, on the employer's premises, or at any other prescribed place of work. Also included 
is any additional time the employee Is "suffered or permitted" to work. For example, an employee may voluntarily continue to work 
at the end of the shift. He or she may be a clerical worker who wants to finish an assigned task or correct errors; or a piecework 
employee may choose to remain and flnish a unlt or complete a roof due to changes in weather: a bookkeeper may want to remain 
and post work tickets, prepare time reports or other records, The reason Is immaterial. The employer knows or has reason to believe 
that the work is continuing; thus, it must be counted as working time. 

COMPUTING OVERTIME PAY - The Washington State overtime law, RCW 42.46.130, requires overtime 
compensation to be paid at a rate of at least l·l/2 times the employee's "regular rate" for each hour worked In a workweek in excess 
of 40 hours. Generally, the regular rate for other than a single hourly rate Includes all payments made by the employer to or on the 
behalf of the employee (excluding certain exceptions), and is determined by dividing the total compensation for an employee in any 
workweek by the total number of hours worked in the workweek for which such compensation was paid. 

~-~-·'llnil ·~~ 
l:iOYRL Y RAIE- If the employee is employed solely on the basis of a single hourly rate, the hourly rate is the "regular 
rate". lf more than 40 hours Is worked In the workweek, at least 1·1/2 times the l'egular rnte for each hour over 40 is due. The 
hourly rate will not be the regular rate if additional compensation or incentive pay is eamed by the employee during the workweek. 

EXAMPLE: An employee paid $9.00 an hour works 44 hours in a workweek. The employee is entitled to at least 1·112 times 
$9.00, or $13,50, for each hour over 40, Pay for the week should be $360.00 for the first 40 hours of work, plus $54.00 (4 hours x 
$13.50), for the four hours of overtime; a total of$414,00. 

Hnnr~s wmnmn E,Ar!Tl n.t~v Sh1ltle n, lJll:b:.,RQ;,~tcc,.;"";::..~S9· .. o~n~~+-'-; _.liiQ·~V·r.A~~I1re~n.1:.L.it'tw..,M~>'f"'"lr·,~¥~; .•.. 
Suh Mon Tile Well ~T14.b"'u L.cf'"~rr~rl--.""'S~Jl~t~I--El~o~"'"'ur""'s·'"' ... IFIJI.I,I:~-{)ll.lrll'iJ.lyL"'.. ~Pilillll :·.:·: o:l'Rntil, . : ': ' :: '. ,,,, ' 

3r:y;;- l·Peb T.ii'eil 3·Feb 4·Feb 5-Feb 6·Peb W<il'ltt>il . Riltll'·. P'J'llt•s (l~lf2;Ho~~J·ly Rl:l~e). ,, ' .... ··· 
off s 8 a s 8 4 44 $9.00 4 $13.50 $54.00 

EXAMPLE: An employee pald $9.00 an hour works 44 hours in a workweek. The employer pays the employee an additional 
$100.00 for the week us a bonus, J'eprosenting 10% of the profits. The straight time eamlngs for the week Is $496.00 
( 44 hoUI's x $9.00"' $396.00 + $100.00 bonus). The weekly earnings ($496.00) divided by the actual hours worked ( 44) reflects a 
$11.27 per hour regular rate of' pay JhJ' that week. Since the $496.00 is the total straight time pay for all 44 hours, all that Is owed fur 
the overtime is the half-time rate of $5.64 ($11.27 divided by 2), times four hours, or $22.56. The total wages, Including overtime, 
owed for that particular week would therefore be $518.56. 

~OBJ;SJt:J(i AT TW.Q OR IVJQRE HOURLY RATES- Where an employee In a single workweek works 
at two or rrKl!'e tHffen.mt l'Yl'<l!l M work for which diffci'Ont t'atcs qf pay (pf not le~s than the applicable minimum wage) have been 
established, the l'cgular mte fu1· thnt week is the weigilhld llVlll'flge (Jhuch rates. That Is, the total earnings are computed to Include 
the compensation during the workweek from all such rates, and are then divided by the total number of hours worked at all jobs in 
that workweek. 



EXAMPLE: An employee works 45 hoUJ's !n a workweek and is paid $9.50 an hour for 5 hours and $15.00 an hour for 40 hours. 
The straight time earnings for the week is $647.50 (5 hours x $!>.50= $47.50 + $15.00 x 40 = $600.00; a total of $647.50). The 
weekly earnings ($647.50) divided by the actual hours worked (45) reflects a $14.39 per hour regular rate of pay for that wee!<. Since 
the $647.50 is the total straight time pay for a1145 hours, all that is owed for the overtime is the half-time rate of$7,20 ($14.39 
divided by 2), times five hours, or $36.00. The total wages, including overtime, owed for that week would therefore be $683.50, 

1r. . ts.oo =, 600.oo "'W!luld tH 1 $647 st :·/ov;r~nT1ME· 
'l'o1nllira · Rogilfflr OT lti(tii: tJiJiJ.~la .. :owtctF' 
Worl<~.<l ~i\Jc. ", ·Jl/ZUJ•Iy ·· ·o·r (I):I;.HI'(x'Crl' 

AN "ACCUHA TW' RECORD OF DAILY OURS WOHKEJj MUST llE l\IU>'J' SO THAT THE REGtJl,·An RA'l E: CAN E COl\'IPUTE!) 

In no case may the regular rate be less than tho minimum wage required under the Minimum Wage Act. 

§ALARII;S-

Note: To use the analysis for computing salaries for workweeks exceeding 40 hours and those with fluctuating hours -In 
order to apply a compensation of one half of the hourly rate to compensate the employee for the overtime hours worked, the 
following three requirements must all be met: 

1. There is a clear mutual understanding between the employer and the employee that the salary Is straight pay for all 
hours worked in the week 

2. There is a clear and mutual understanding between the employer and the employee that overtime will be 
compensated at one-halftimes the regular hourly rate 

3, The overtime is paid contemporaneously with straight-time pay 

Contemporaneous means that the overtime pay Is received in the same pay period as the regular pay. 

The regular rate for an employee paid a salary for a specified number of hom·s per week Is obtained by dividing the salary by the 
number of hours the salary Is intended to compensate. The employee is due the full salary plus one·halfthe regular rate for each hour 
worked over 40, but if the employee works In excess of the agreed-upon hours, time and one·half the regular rate is due for the 
additional hours. If, under the employment agreement, an employee paid on a salary will have hours that fluctuate each week, a 
salary sufficient to meet the minimum wage requirement in every workweek is paid at straight time for whatever number of hours are 
worked in u workwuelq thus, the t•egulur rate is obtained by dividing the salary by the number of hours actually WOI'ked each week. 
After arriving at the figure, th~ umployec is to receive the full salary along with one-half times the regular rnte for each bout' worked 
over 40. n is considered that the salary pays the "time", it is just the "one-half' that Is due In such instances. If the employe)· fu.ll11 tn 
establish a specified number of hours per week for which the salary is intended to compensate the worker, it will be assumed that the 
salary Is based upon a 40-hour workweek, and thus, 1-1/2 times the worker's regular rate will be due for all hours worked in excess of 
40 in each workweek, 

EXAMPLE: To illustrate such fluctuating hours ·for salaried employees, suppose an employee's hours of work vary each week and 
the agreement with the employer Is that the employee will be paid $500,00 a week for whatever number of hours of work are 
required. Under this pay agreement, an employee who works 50 hours during the week has a regular rate of $10.00 per hour 
($500.00 divided by 50 hours). In addition to the salary, 1/2 the regular rate, or $5.00, Is due for each of the 10 overtime hours; a 
total of$550.00 for the week. If the employee worked 54 hours, the regulm- rate would be $9.26 ($500.00 divided by 54 hours). In 
that case, an additional $4.63 ($9 ,26 divided by 2) is due for each of the overtime hours; a total of $564.82 for the week ($4.63 X 14 
hours"" $64.82 + $500.00 = $564,82). 

Sun 
3l·!nn.- I·Feb 

off 10 10 10 10 4 54 $9.26 14 $4.63 $64.82 
AN "ACC\.JHATl\11 RECORD OF DAILY flOURS WOlU(ltD MUS;!' ll-E KEPT SO 'l'HA'I.' 'l'HE lUH1UilAR llATE CAN BE C()Ml'UTED 

If a salary is paid on other than a weekly basts, the weekly pay must be determined tn order to compute the regular rate and 
overtime. If the salary Is for a half month, II must be multiplied by 24 and the product divided by 52 weeks/or the weekly equivalent. 
A monthly salary should be multiplied by 12 and·the product divided by 52. 



e I E¥1i RATE - Piece rate employees are usually paid a flxed amount per unit of' work. The regular· rate of pay for !111 

employee paid on a piece rate basis is essentially identical to that oh ,commissioned employee, and is obtained by dividing the total 
weekly eamlngs by the total number of hours worked in the same week. Tho empklyee·ls c.mtltled to an additional l/2 times this 
regular rate for each hour worked over 40, besides the full piece rnto earnings, Following Is an example of a piece r!ll'e employe~ who 
eamed $500.00 in piecework, but took 50 hours to cam the wages during a workweek. 

. . . . .J!OURS WO~ED IJ!A<:!J! DA,Y. ···.· . .~ ~~.~c,e ~~.t~ .. Ea~~e~ ~- ~~00.0~, _. 1.;.-; _,~VE~WW.E, :· 
\~.t,ll . , .Jv1onk"· .. W!"' . . :W,.~.~t :· T~~t;:· {·i;ftl ':;: 1 ;:::~~~'.'{: '.7!~9~!!~~ i :J!~'JJ.Ir: YJwM~r :, ··P'f'¥!)tc .. . /, : . ~ :\Q.\,y~~~. · .. · .. 
~~~"'"2-Fe'b 3-Feb ~5::'Fcb 6-Feb .;\~~~il~~d. i~:~~a.t.~<; :~t:·~~s; (l(f}~~~~~lt~~t~~ :.<w}~~gg~::SfJlntc) 

off to 10 10 10 to off 50 $10.00 to $5.00 $50.00 
AN "AC:CUHA 'l'IJ:H Rl~G'OllD OJI lJAJl,Y HOURS WOnt<Im MUS1' !Ur, lil.l~P1' SO THAT THE n ~;GULA n RA 'l'E t'AN BE COMPUTED 

A not her way to compensate piecework for overtime, If agreed befo..re the work is performed. Is to 1-J 12 times the piece rate for each 
piece produced during the overtime hours. The piece rate must be the one actually paid during non-overtime hours and must be 
enough to yield a/least/he minimum wage per hour. 

FL£\ T RAil;- Flat rute (or tusk b!lsis) employees !Ire paid according to a pre·set J'ate fol'll particular ta.9k. The most obvious 
example of this type of pay might be a mechanic who Is paid an hourly rule to repair n Cflrbm·etor, a 1Wlk that Is "pr·e·set" to tnke 2 
hours to complete. The flat t'ate mechanic would be paid 2 hours pay for that task whether lt tool< .I, 2 or 3 hour& to flnish. The 
"regular rate" for a flat rate employee Is calculated essentially the same wny as a cotmnlssltmed Ol' piece rnte employee, dividing tot1.1l 
earnings for the week by the hours worked during the week. It is Important that an accurate record of "actual" hours worked be kept, 
along with the flat rate hours, so that the regular rate can be computed, Here Is an example of a flat rate employee who earned 
$400.00 during a week, but actually worked 45 hours to earn it. 

\~~~~~ . 'Mcfti 
31·Jan 1·Peb 

Flat Rate H1•s off 8 8 $10.00 N/A N/A 
Actual H1·s off 9 9 9 $8,89 5 $4.44 

AN "ACCURAT.if." n!I.CORD OFlJAJL Y HOtJnS WOitlmP MtJS'l' Ill~ l\11.1'"1' SO THAT THE HEGIJLAH RATlD CAN llE COMPUTED 

ln no case may the regular rate be less than the minimum wage required under the Minimum Wage Act. 
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Facsimile: (206) 350-3528 

tmarshall@tmdwlaw.com 

mcote@tmdwlaw.com 

Daniel G. Ford, WSBA #10903 
Sarah Leyrer, WSBA #3 8311 
COLUMBIA LEGAL SERVICES 
101 Yesler Way, Suite 300 
Seattle, Washington 98104 
Telephone: (206) 464-5936 
Facsimile: (206) 382-3386 

dan. ford@co 1 umbialegal.org 
sarah .leyrer@co 1 urn bialegal. org 



Attorney(s) for Respondent/Defendant 

AdamS. Belzberg, WSBA No. 41022 
Elena C. Bundy, WSBA No. 38836 
Timothy J. O'Connell, WSBA No. 15372 
STOEL RIVES LLP 

600 University Street, Suite 3600 
Seattle, W A 981 0 1 
(206) 624-0900 

adam.belzberg@stoel.com 

tlm.oconnell@stoel.com 

elena.bundy@stoel.com 

i declare under penalty of perjury under the laws of the State of Washington that the 

above is true and correct. 

Executed on this 30th day of January, 2015, at Olympia, Washington. 

Connie Grande 



OFFICE RECEPTIONIST, CLERK 

To: Bob A Battles 
Cc: tmarshall@tmdwlaw.com; mcote@tmdwlaw.com; dan.ford@columbialegal.org; 

sarah.leyrer@columbialegal.org; adam.belzberg@stoel.com; tim.oconnell@stoel.com; 
elena. bu ndy@stoel.com 

Subject: RE: Paz et al. v. Sakuma Brothers Farms No. 90902-6 

1\.eceived l-30-2015 

Supreme Court Clerk's Office 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is bye­
mail attachment, it is not necessary to mail to the court the original of the document. 

From: Bob A. Battles [mailto:BobB@AWB.ORG] 

Sent: Friday, January 30, 2015 4:04 PM 
To: OFFICE RECEPTIONIST, CLERK 

Cc: tmarshall@tmdwlaw.com; mcote@tmdwlaw.com; dan.ford@columbialegal.org; sarah.leyrer@columbialegal.org; 
adam.belzberg@stoel.com; tim.oconnell@stoel.com; elena.bundy@stoel.com 
Subject: Paz et al. v. Sakuma Brothers Farms No. 90902-6 
Importance: High 

Dear Clerk: 

Please find attached for filing in the above-referenced matter, electronic copies of the following documents: 

• Motion for Leave to file Memorandum of Amicus Curiae of AWB, WFB and WGA 
• Memorandum of Amicus Curiae of AWB, WFB and WGA 
• Declaration of Service 

By copy of this e-mail, electronic service to counsel of record is made. In addition, hard copies have been sent via US 

mail. 

Please let me know if there is any difficulty opening the .pdf files. 

ROBERT (BOB) A. BATTLES 

ASSOClAT'ION OF W ASIIINGTON BUSINESS 

General Counsel and Government Affairs Director 

T 360.943.1600 I M 360.870.29:14 
·r 800.521.9325 IF 360.943.581 'I 
PO Box 658, Olympia, WA 98507-0658 

www.awb.org 
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**The information contained in this message and any attachments may be confidential and privileged. Unauthorized review, use or 
disclosure of this information is strictly prohibited. If you are not the intended recipient or have received this communication in error, 
please notify the sender immediately and promptly delete the message. Thank you.** 
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