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A. IDENTITY OF PETITIONER.

The State of Washington, by and through the Office of the Pierce

County Prosecuting Attorney petitions this court for discretionary review.

B. COURT OF APPEALS DECISION.

The State seeks review of the Court of Appeals decision in this
matter, issued as a published opinion, State v. Miller, No. 42899-7-11
(2014), reported at State v. Miller, 181 Wn. App. 201, 324 P.3d 791

(2014).

C. ISSUE PRESENTED FOR REVIEW.

L. Whether this court should grant review where the Court of
Appeals holding that petitioners claims based upon this court’s opinion in
Mulholland are not subject to the one-year collateral attack time limit
conflicts with this court’s holdings in Gentry, and Vanderviugt because
contrary to the requirement of those opinions, the Court of Appeals never
analyzed whether Mulholland applies retroactively to cases final on
appeal?

See In re Personal Restraint of Mulholland, 161 Wn.2d 322, 166

P.3d 677 (2007); In re Personal Restraint of Gentry, 179 Wn.2d 614, 316
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P.3d 1020 (2014); In re Personal Restraint of Vanderviugt, 120 Wn.2d
427, 433-34, 842 P.2d 950 (1992).

2. Whether this court should grant review because the court of
appeals opinion redefines the “significant change in the law” exception to
the one-year collateral attack time limit in a manner that conflicts with this
court’s opinions in Domingo, Turay II, and Turay III, and Greening
where the Court of Appeals held that arguments are “not available” to a
petitioner where there has been a general “assumption that a certain
[contrary] principle is the law?”

See In re Personal Restraint of Domingo, 155 Wn.2d 356, 119
P.3d 816 (2005); In re Personal Restraint of Turay (Turay II), 150
Wn.2d 71, 74 P.3d 1194 (2003); In re Personal Restraint of Turay
(Turay IT1I), 153 Wn.2d 44, 101 P.3d 854 (2004); In re Personal

Restraint of Greening, 141 Wn.2d 687, 9 P.3d 206 (2000).

D. STATEMENT OF THE CASE.

1. Procedure
After trial, the jury returned verdicts, finding the defendant guilty

of two counts of attempted murder in the first degree. CP 16, 17, 21, 22.
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On May 24, 2002, the court sentenced the defendant to 200 months
on each count, imposed consecutive to each other for a total sentence of
400 months pursuant to RCW 9.94A.589(b). CP 28-44.

In his timely appeal Miller challenged a number of issues relating
to trial, but did not challenge his sentence. See CP 49-70. The court
affirmed the conviction in an unpublished opinion issued August 17, 2004,
The Mandate issued May 9, 2005. CP 46-48.

On September 22, 2008, Miller filed in superior court a Motion for
Reconsideration and New Trial Pursuant to CrR 7.8. CP 71; 72-75. The
motion raised two issues different from those raised in the motion at issue
in this appeal. See CP 80-82. The motion was transferred to the court of
appeals to be considered as a personal restraint petition. CP 76-77. The
Court of Appeals dismissed the petition as time barred. CP 78-79. The
certificate of finality was filed on October 12, 2009. CP 80-82.

On October 15, 2010 the defendant filed in superior court a Motion
to Vacate Judgment and Sentence. CP 83-101. In that motion, he claimed
that the trial court erred by running his sentence consecutive based on a
misapprehension that was now clarified by the Washington Supreme
Court’s opinion in In re Personal Restraint of Mulholland, 161 Wn.2d
322, 166 P.3d 677 (2007) so that [as he claimed] the matter was now

properly before the court. CP 83-84. On November 9, 2010, the
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defendant filed a motion to modify or correct judgment and sentence that
raised substantially the same issue. CP 102-103. On November 19, 2010
the State filed a response to the motion to vacate in which it argued that
the trial court was required by CrR 7.8 to transfer the motion the court of
appeals to be considered as a personal restraint petition because the
defendant’s motion was time barred. CP 104-05. On November 30, 2010
the defendant replied to that argument by asserting, among other things,
that as a result of this court’s opinion in Mulholland, the Judgment and
Sentence was invalid on its face, and also because the opinion in
Muholland constituted a significant intervening change in the law. CP
106-112.

On December 10, 2010 the superior court used an uncaptioned
blank order form to issue an order transferring the motion to the court of
appeals to be considered as a personal restraint petition. CP 113.
However, on February 3, 2011, because the trial court’s order and the
attached pleadings failed to comply with the Court of Appeals
requirements for transfer, the court rejected the transfer and returned the
matter to the superior court for further appropriate action. CP 114. With
no further action having been taken by the superior court, the certificate of

finality issued on March 23, 2011. CP 115-116.
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On June 7, 2011 Miller filed in superior court a motion to clarify
the status of his motion to vacate the judgment and sentence. CP 119-125.
The superior court then considered the motion to vacate on October 7,
2011. See CP 10-07-11. In doing so, the court considered supplemental
materials filed by the defendant and then made its ruling in light of the
Washington Supreme Court’s opinion in In re Personal Restraint of
Mulholland, 161 Wn.2d 322, 166 P.3d 677 (2007). CP 267-69; RP 10-
07-11, p. 5, In. 18-23; p. 8,1In. 7-23; p. 9, In. 16 to p. 12, In. 5. The court
scheduled a show cause hearing under CrR 7.8 for November 18, 2011,
RP 10-07-11, p. 5, In. 18-23; p. 8,In. 7-23; p. 9, In. 16 to p. 12, In. 5.

On October 12, 2011 the defendant filed supplemental exhibits to
his motion to vacate judgment and sentence. CP 145-263. Those exhibits
included a copy of the transcript from the original sentencing hearing. CP
145; 175ff. On November 10, 2011 the State filed an additional response
with regard to the defendant’s motion that directed the court to a portion
of the transcript for the sentencing hearing. CP 279-80.

On November 18, 2011, the court entered an order vacating the
judgment and sentence previously imposed and setting a new sentencing
hearing. CP 267-69; See also RP 11-18-11.

On December 14, 2011 the State timely filed a notice of appeal to

the order vacating the judgment and sentence pursuant to RAP 2.2(a)(10).
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Oral argument was heard on November 26, 2013. The court issued
its opinion on May 13, 2014. The State filed a motion for reconsideration
on June 2, 2014. The court denied reconsideration on October 28, 2014,

The State now petitions this court for discretionary review.

2. Facts

The following abbreviated facts are excerpted from Miller’s direct
appeal, State v. Miller, No. 28847-8-11, 28935-1-11, 28964-4-11, 122 Wn.
App. 1074 (2004) (unpublished).

Spencer Miller was a member of the Hilltop Crips Tacoma street
gang. Two of the thirteen original members were Andre Bonds, and his
cousin, Robert Bonds. On October 13, 2001, Andre Bonds had a series of
escalating conflicts with Daron Edwards, resulting in two fistfights
between Daron Edwards and Andre Bonds in both of which Edwards got
the better of Andre.

The conflict culminated shortly thereafter in members of the
Hilltop Crips conducting an ambush shooting of Harrell and Edwards at an
AM/PM store. Neither died, although Harrell, who was shot in the head,
was impaired. The evidence was sufficient to establish that Spencer

Miller was one of the three shooters.
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E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED.

In its published opinion, the court of appeals held that this court’s
opinion in In re Personal Restraint of Pers. Restraint of Mulholland
constitutes a significant change in the law so that petitioners may bring
claims based upon the holding in Mulholland and those claims are not
subject to the one-year collateral attack time limit of RCW 10.73.090.
Miller, 181 Wn. App. at 214,

The Court of Appeal’s opinion contains two separate errors, each
of which conflict with prior opinions of this court and thus each
independently warrant a grant of review by this court. First, contrary to
this court’s holding in In re Personal Restraint of Gentry, when the Court
of Appeals held that Mulholland was a significant change in the law, not
subject to the collateral attack time limit, it failed to undertake the required
analysis of whether Mulholland applies retroactively. Even after the State
expressly brought this lapse to the court’s attention in its motion for
reconsideration, the court merely denied reconsideration without further
elaboration.

Second, the Court of Appeals opinion redefines the meaning of
“significant change in the law” in a manner that conflicts with the prior
holdings of this court.

Because the Court of Appeals opinion conflicts with the opinions
of this court on two separate and important issues, this court should grant

discretionary review.
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1. This Court should grant review because the opinion
of the court of appeals conflicts with this court’s
holding in In re Pers. Restraint of Gentry that the
court must conduct a separate and distinct review of
whether a significant change in the law entitles a
petitioner to retroactive relief,

RCW 10.73.090 imposes a one-year time limit on the collateral
attack of a final judgment and sentence in a criminal case. However, there
exist a number of exceptions to that time limit. Relevant here is RCW
10.73.100(6), which provides:

There has been a significant change in the law, whether
substantive or procedural, which is material to the
conviction, sentence, or other order entered in a criminal or
civil proceeding instituted by the state or local government,
and either the legislature has expressly provided that the
change in the law is to be applied retroactively, or a court,
in interpreting a change in the law that lacks express
legislative intent regarding retroactive application,
determines that sufficient reasons exist to require
retroactive application of the changed legal standard.

After oral argument, but prior to the issuance of the Court of
Appeals opinion in this case, this court issued its opinion in In re Pers.
Restraint of Gentry, in which it reaffirmed that RCW 10.73.100(6)
requires the court to undertake two separate inquiries: first, whether a rule
is a material change in the law; and second, whether it may be applied
retroactively. See In re Pers. Restraint of Gentry, 179 Wn.2d 179 Wn.2d
614, 625-26,316 P.3d 1020 (2014) (citing In re Pers. Restraint of Pers.
Restraint of Vanderviugt, 120 Wn.2d 427, 435-36, 842 P.2d 950 (1992);
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In re Personal Restraint of Taylor, 105 Wn.2d 683, 689, 717 P.2d 755
(1986)).

Whether a rule is a significant change in the law, and whether a
rule applies retroactively are distinct questions. Gentry, 179 Wn.2d at
625-26 (citing In re Pers. Restraint of Vandervlugt, 120 Wn.2d 427, 435-
36, 842 P.2d 950 (1992); In re Pers. Restraint of Taylor, 105 Wn.2d 683,
689, 717 P.2d 755 (1986)).

The Washington Supreme Court has adhered to the test announced
in Teague v. Lane to determine questions of the retroactive application of
new rules of criminal procedure. In re Personal Restraint of Haghighi,
178 Wn.2d 435, 443, 309 P.3d 459 (2013) (citing Teague v. Lane, 489
U.S. 288, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989)); Gentry, 179 Wn.2d
at 626, 627.

As the court in Gentry noted, “Teague presents a very high hurdle
to overcome,” and “...the Teague analysis almost never results in
retroactive application of a rule of criminal procedure.” Gentry, 179
Wn.2d at 628 (citing Teague, 489 U.S. at 311).

The State’s argument in its brief below was focused on the fact that
the holding in Mulholland was not a significant change in the law, which
makes a review of retroactivity unnecessary. See, e.g., Gentry, 179 Wn.2d

at 626. Nonetheless, in its brief, the State twice quoted the statutory
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language of RCW 10.73.100(6), including the language indicating that the
court must determine whether the changed legal standard applies
retroactively. Br. App. at 20-21, 24,

Indeed, it is Miller who has the burden to establish to establish
both that the holding in Mulholland was a significant change in the law,
and if it were, also that he was entitled to retroactively application of the
rule announced in Mulholland. Shumway v. Payne, 136 Wn.2d 383, 399-
400, 964 P.2d 349 (1998). See also Domingo, 155 Wn.2d at 363; Gentry,
179 Wn.2d at 624-625.

Further, this court issued its opinion in Gentry nearly five months
before the Court of Appeals issued its opinion in Miller, so that this
court’s analysis in Gentry was available to the court of appeals.
Nonetheless, contrary to this court’s opinion in Gentry, the court
undertook no analysis whatsoever, as to whether Mulholland applies
retroactively.

Moreover, in its motion for reconsideration, the State expressly
pointed the Court of Appeals to the holding in Gentry that a separate
retroactivity analysis was required, and the provided a detailed analysis of
why Miller failed to meet his burden to show that Mulholland applied
retroactively. However, the Court of Appeals merely denied

reconsideration without any further elaboration.
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Where the Court of Appeals held that Mulholland was a
significant change in the law entitling petitioners to relief after the
expiration of the one-year collateral attack time limit, and did so without
conducting a retroactivity analysis, its opinion directly contradicts the
holding of this court in Gentry. For that reason, this court should grant
review.

2. The Court Of Appeals opinion violates this court’s

holdings in Domingo. Turay II, Turay III, and
Greening, where it changes what constitutes a

significant change in the law by redefining when an
argument was “not available” to a defendant.

The touchstone for whether or not there has been a significant
change in the law for purposes of RCW 10.73.100 is whether the
defendant could have made the argument prior to the alleged change in the
law. In re Personal Restraint of Lavery, 154 Wn.2d 249, 258-59, 111
P.3d 837 (2005); In re Pers. Restraint of Turay (Turay III), 153 Wn.2d
44,51, 101 P.3d 854 (2004); In re Personal Restraint of Stoudmire, 145
Wn.2d 258, 264, 36 P.3d 1005 (2002). See also In re Personal Restraint
of Wilson, 169 Wn. App. 379, 394, 279 P.3d 990 (2012).

In clarifying the meaning of “significant change” the court in
Greening elaborated,

While litigants have a duty to raise available arguments in a
timely fashion and may later be procedurally penalized for
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failing to do so ... they should not be faulted for having

omitted arguments that were essentially unavailable at the

time, as occurred here. We hold that where an intervening

opinion has effectively overturned a prior appellate

decision that was originally determinative of a material

issue, the intervening opinion constitutes a “significant

change in the law” for purposes of exemption from

procedural bars.
Stoudmire, 145 Wn.2d at 265 (quoting Greening, 141 Wn.2d 687, 9 P.3d
206 (2000)).

For purposes of interpreting “significant change in the law” the
question becomes, when is an argument unavailable to a defendant.

Several opinions, relying upon the language of Stoudmire, refer to
this standard as “one test” [implying the possibility there might be others]
to determine whether an appellate decision represents a significant change
in the law. See Stoudmire, 145 Wn.2d at 264; Lavery, 154 Wn.2d at 258-
59; State v. Olivera-AvviIa, 89 Wn. App. 313, 949 P.2d 824 (1997).
However, others opinions simply refer to it as the standard and do not
refer to it as “one test.” See Domingo, 155 Wn.2d at 366, Turay I, 153
Wn.2d at 51; Wilson, 169 Wn. App. at 394.

Under the “was the argument available” test, a defendant is only

precluded from raising an argument where an issue has been ruled upon

and existing precedent precludes it. Greening, 141 Wn.2d at 697. Open
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questions of law, as issues of first impression, can always be raised, as can
issues where established precedent addresses them only in orbiter dictum.

An argument will have been unavailable to a petitioner in only two
circumstances. First, where published controlling precedent establishes a
rule contrary to the petitioner’s potential argument. Second, where a
defendant previously made the argument in a timely direct appeal or
collateral attack and that argument was denied [typically in an unpublished
opinion], thereby becoming in effect, the law of the case as controlling
precedent. Even though such a decision was not issued in the form of a
published opinion, the defendant would still be entitled to relief on the
ground that there was a significant change in the law because the prior
ruling in his case had been overturned.'

Review of the following passage from the opinion in Miller
highlights how the Court of Appeals opinion is contrary to this court’s
holdings.

[...] Our Supreme Court has stated that it will

consider whether an argument was “available” to a litigant

in deciding whether there has been a significant change in

the law. See Domingo, 155 Wash.2d at 366, 119 P.3d 816;

Greening, 141 Wash.2d at 697, 9 P.3d 206. An argument

is not available, though, merely because it conceivably
could be made. The Greening court rejected the view that

! Although not pertinent to this case, it is worth noting that a significant change in the law
can also occur via a third mechanism not related to an argument being unavailable. That
is where the Legislature has expressly decided to legislatively grant retroactive relief, e.g.
by passing a law reducing all sentences for certain classes of crimes, etc.
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arguments contrary to published precedent are “available”
simply because established precedent has been reversed in
the past. 141 Wash.2d at 697 n. 9, 9 P.3d 206. The inquiry,
thus, ends where common sense would take it: in the
examination of how clear and unequivocal the law was
before Mulholland that consecutive sentences were
mandatory in these circumstances.

In this inquiry we keep in mind that where courts
and practitioners have uniformly worked under the
assumption that a certain principle is the law, no occasion
may have arisen for an appellate court to repudiate that
principle for a long span of time. Dicta from our Supreme
Court, furthermore, may constrain the conduct of trial
courts as surely as does a holding of this court or a statute.
When a case does arise that squarely presents the issue, as
occurred in Pryor and Caliguri, an appellate court's
repudiation of such a long-accepted principle could still
amount to a significant change in the law. See Vanderviugt,
120 Wash.2d at 433-34, 842 P.2d 950; Cook, 114 Wash.2d
at 808-13, 792 P.2d 506. As the dicta from our Supreme
Court discussed below demonstrate, the notion that
sentences for multiple serious violent felonies must run
consecutively is just such a long-accepted principle. The
Mulholland court's reliance on the plain language of the
statute In re Pers. Restraint ofjecting this principle, 161
Wash.2d at 330, 166 P.3d 677, subtracts nothing from the
consistent and categorical message of the case law before
Mulholland that these sentences must run consecutively.

Miller, 181 Wn. App. at 211-12.

While paying lip service to the issue of whether an argument was
available to the litigant, the court’s analysis abandons that standard (or
indeed any principled legal standard) and goes on to state that a change
from a long accepted principle, even though such principle was never

expressly recognized, can also constitute a significant change in the law.
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All of this is done without any citation to authority that such a standard
constitutes a significant change in the law, or authority that defines any
such standard.

While the court claims that dicta may constrain lower courts, that
claim is unsupported by authority. Moreover, it is contrary to the well
established status of dicta as authority that is not controlling. See
Domingo, 155 Wn.2d at 366.

The court never explains how such arguments are “not available”
to petitioners. That is because it can’t.

Indeed, this analysis of the Court of Appeals is directly contrary to
this court’s holding in Domingo. There the court expressly held that dicta
cannot establish a “broader principle” that can result in a significant
change in the law when a subsequent opinion holds differently than the
dicta precisely because the dicta “need not be followed.” See Domingo,
155 Wn.2d at 365-366.

In holding that that Mulholland constituted a significant change in
the law, the Court of Appeals relied upon four opinions to support is
holding. See Miller, 181 Wn. App. at 214 (citing In re Pers. Restraint of
Vanderviugt, 120 Wn.2d 427, 842 P.2d 950 (1992); In re Personal

Restraint of Cook, 114 Wn.2d 802, 808-13, 792 P.2d 506 (1990); State v.
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Jacobs, 154 Wn.2d 5696, 602-03, 115 P.3d 281 (2005); and State v. Flett,
98 Wn. App. 799, 806, 992 P.2d 1028 (2000)).

The Court of Appeals relied on In re Pers. Restraint of
Vandervlugt and In re Pers. Restraint of Cook, in support of its position
that for an opinion to be a significant change in the law it need not
overturn existing precedent. Miller, 181 Wn. App. at 210-11. However,
in its opinion the Court of Appeals misinterpreted the import of those
cases.

Both Vanderviugt and Cook involved a situation where the
petitioner had raised the same issue on direct appeal or in a timely
personal restraint petition and had the claim denied by the appellate court
in unpublished opinions. The courts subsequently issued published
opinions in other cases granting relief on the very basis that had previously
been denied to Vandervlugt and Cook.

And in Vanderviugt, we found a significant change in the

law where we decided a pair of cases that presented an

issue of first impression in between petitioner’s direct

appeal and personal restraint petition that affected his
conviction.

Domingo, 155 Wn.2d at 369. [Emphasis added.]

His argument arguably fits into three recognized categories
justifying collateral relief. RAP 16.4(c)(1), (2), and (4).
Moreover, while his right is protected by statute, it is
closely akin to a fundamental constitutional right afforded
great respect by this court. Finally, after the defendant’s
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convictions, this court interpreted RCW 10.43.040 as
providing protection not previously available to defendants,
but clearly sought by petitioner during his trial and on

direct appeal.

Cook, 114 Wn.2d at 813-14. [Emphasis added.]

Thus, in both Vanderglut and Cook the intervening opinions
constituted a significant change in the law because they overturned
unpublished dismissals of claims made within Vanderviugt and Cook that
were nonetheless controlling authority that was precedential as the law of
the case under the procedural posture in which Vanderviugt and Cook
were being reviewed.

The Court of Appeals was also mistaken in its reliance on Flett and
Jacobs as prior authority contrary to Mulholland.

As the court itself noted in its opinion, the passage in Jacobs [as
well as the statement in In re Personal Restraint of Charles] is orbiter
dictum. Miller, 181 Wn. App. at 212-13 (citing State v. Jacobs, 154
Wn.2d 596, 115 P.3d 281 (2005); In the Matter of Charles,135 Wn.2d
239, 955 P.2d 7898 (1998)). Similarly, on the issues decided by the court
in Mulholand, Flett too is orbiter dictum. See Mulholland, 161 Wn.2d
322,330, 166 P.3d 677 (2007) (“Therefore, the Flett court’s comments on
assault sentences is dicta.””). Where the Statements in those cases were

dicta, they were not “unavailable” to Miller and Mulholland, therefore,
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was not a significant change in the law. Miller could have made the
arguments just as Mulholland did.

Moreover, at least as to its use of Flett, the Court of Appeals
opinion also directly conflicts this court’s holding to the contrary in
Mulholland itself.

The opinion of the Court of Appeals violates this court’s holdings
in Domingo, Turay II, Turay 111, Greening, and Mulholland as to what
constitutes a significant change in the law. Accordingly, this court should

grant review on this basis as well.

F. CONCLUSION.

The Court of Appeals published opinion in Miller which holds that
this court’s opinion in Mulholland constitutes a significant change in the
law will open the courts up to a flood of petitions based upon Mulholland.

This court should grant review of the decision in Miller where the
Court of Appeals opinion conflicts with the court’s holding in Gentry
because the Court of Appeals never undertook the analysis of whether

Mulholland applies retroactively.
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This court should also grant review of the decision in Miller where
the Court of Appeals opinion adopts an interpretation of “significant
change in the law” that conflicts with this court’s opinions in Domingo,

Turay II and Turay 111, Greening, and Mulholland.

DATED: December 1, 2014.

MARK LINDQUIST

Pierge County
ltpk)secuting Attorne/x
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IN THE COURT OF APPEALS OF THE STATE OF WASHWE&EP% A 10: 0 3

DIVISION II - sm SH,N 0N
STATE OF WASHINGTON, . No. 42899-7- ﬁY
Appellant, ORDER DENYING MOTI
) ' *  FOR RECONSIDERATION

AND ORDER AMENDING OPINION
V.

SPENCER MILLER,

Respondent.

A published obinion was filed in this matter on May 13, 2014. The appellant has filed a
motion for rcconsiderétion. After review, it is hereby |
 ORDERED that the motion for reconsideration is denied. It is further
ORDERED that the filed published opinion shall be amended as follows:
Page 6, footnote 2, shall be deleted.
IT IS SO ORDERED. |

PANEL JJ Bjorgen, Johanson, Maxa

DATED this May o OCLID 5 ER, , 2014
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION I
STATE OF WASHINGTON, No. 42899-7-11
Appellant, : PUBLISHED OPINION
v.
{
SPENCER MILLER,
Respondent.

BJORGEN, J ,— The State appeals from the superior court’s order vacating Spencer
Miller’s sentence and requiring a new sentencing hearing under CrR 7.8. Because the superior -
court did not err in determining that a signiﬁcant'intervening change in the law, material to

Miller’s sentence, established a fundamental defect in the original sentencing proceeding, we
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FACTS
In Oétober 2010, Miller, a Washington State Deparhnenf of Corrections inmate, filed a
motion pro se to vacate his judgment and sentence undéx; CiR 7.8. A jury had found Miller,
along with twq codefcndaﬁts, guilty of two counts of attempted first degree murder based on'

. charges stemming from a 2001 shooting. The trial court had sentenced
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Miller near the bottom of the standard range, imposing two consecutive 200-month terms of
incarceration. In his moﬁon, Miller argued that the superior court should hold a new senteﬁcing
hearihg because the original sentencing court had failed to recognize, based on a
misunderstanding of fhe law, that it had discretion to impose concurrent sentences as an
exceptional downward departure, thus depriving Miller of the opportunity to argue for such an
exceptional sentence. Miller pointed out that our Supreme Court had subsequently held in Ir re
Personal Restraint of Mulholland, 161 Wn.2d 322, 166 P.éd 677 (2007), that sentencing courts
have discretion ’;9 impose concurrent sentences for multiple serious violent felonies, despite tﬁe
mandatory consecutive sentencing provision of RCW 9.94A.589(1)(b).-. After obtaining counsel,
Miller filed a motion to modify or correct the judgment aﬁd sentence based on substantially the
same grounds.

After holding hearings on Miller’s motion, the superior court concluded that (1) the one-
year time bar of RCW 10'73.'090 did not apply to Miller’s collateral attack because the motion
'Was based entirely on a significant change in the law; (2) Miller had made a substantial showing
IR jchat'hc'\;vaS‘entiﬂe'dTOTelief;‘(iS’)’the"sentencingcourthad'faﬂ'ed'to realize it coﬁldmn Miller g - ===
sentences concurrén‘clly;1 and (4) déspite the fact that Miller had not, in fact, requested a mitigated
sentence, the sentencing court’s failure to reco guize its discretion constituted a fundamental

defect inherently resulting in a miscarriage of justice. The court therefore vacated the sentence

! The judicial officer who conducted all the hearings related to Miller’s CrR 7.8 motion, Pierce
County Superior Court Judge Cuthbertson, also presided over Miller’s trial and pronounced the
sentence at issue here. ' :

2
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and ordered a new sentencing hearing. Pﬁor to Miller’s resentencing, the State timely appealed.
ANALYSIS

The State’s six assignments of error may be condensed to two essential issues: whether
the superior court ened in determining that (1) the relevaﬁf holding in Mulholland constitutes a
sig;ﬁﬁca.nt chanée in the law, material to Miller’s sentence; and (2) the original sentencing court
failed to recognize its discretion to impose concurrent terms of conﬁnemenf, inherently resulting
in a miscarriage of justice.

If the holding in Mulholland does not repfesent a significant change in the law, the rest of
the superior court’s ﬁnding_s and conclusions weré necessarily errbneous. We thus first address
whether the relevant holding in Mulholl;md constituted a significant changé in the law.

Concluding that it did, we then consider whether Miller’s failure to request a mitigated sentence

_atthe time of sentencing precludes relief, an issue raised through the assignments of error.

Holding that relief is not precluded, we consider whether the superior court properly found that -

the sentencing court had failed to recognize its discretion to impose concurrent terms, and if so,

[ whether sich faiture andotinits to @ funddmentsl defect entitling Millerto a new sentericing <~ — - - o

hearing. Concluding that superior court did not err, we aﬂirm1ts decision vacating Miller’s
sentence and requirin'g a new sentencing hearing.
I, STANDARD OF REVIEW
- Our Supreme Court succinctly articulated the applicable standard of review in a recent
case: |
A frial court’vs order on a motion to withdraw a guilty plea or vacate a judgment is_
reviewed for abuse of discretion. A trial court abuses its discretion if its decision

is manifestly unreasonable or based upon untenable grounds or reasons. A court’s
decision is based on untenable reasons if it is based on an incorrect standard or the

»

3




No. 42899-7-I1

facts do not meet the requirements of the correct standard. A court’s decision is
manifestly unreasonable if it is outside the range of acceptable choices, given the
facts and the applicable legal standard. The untenable grounds basis applies if the
factual findings are unsupported by the record.
State v. Lamb, 175 Wn.2d 121, 127, 285 P.3d 27 (2012) (internal citations and quotation marks
omitted). When we consider whether a trial court properly applied the correct legal standard,
“we review de novo the choice of law and its applicatidn to the facts in the case.” State v.
Corona, 164 Wn. App. 76, 79, 261 P.3d 680 (2011); accord, Barton v. Dep’t of Transp., 178
‘Whn.2d 193, 201-02, 308 P.3d 597 (2013). Thus, we limit our review of challenged factual
findings to whether substantial evidence in the record supports them, but consider de novo
whether the challenged conclusions of law properly follow from the supported facts.
II. MULHOLLAND WORKED A SIGNIFICANT CHANGE IN THE LAW
Trial courts have discretion under CrR 7.8(b) to “relieve a party from a final judgment,
order, or proceeding” for various enumerated reasons, as well as the catchall “[a]ny other reason
justifying relief.” The rule provides, however, that
_ [t]he court shall transfer a motion filed by a defendant to the Court of Appeals for
== = —-———=--consideration as a personal restraint petition unless the court determines that the-- - - - - i
motion is not barred by [the one-year limit provided in] RCW 10.73.090 and
either (i) the defendant has made a substantial showing that he or she is entitled to
relief or (ii) resolution of the motion will require a factual hearing.
CrR 7.8(c)(2). Miller filed his motion more than one year after his judgment and sentence
became final. 'Thus, the tri_al court could consider the motion on its merits only if it properly
- determined that the statutory time bar on collateral attacks did not apply. The rule also required
the superior court to properly determine that either Miller had made a substantial showing that

his claim had merit or that proper resolution required a factual hearing.
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The trial court concluded that Miller’s collateral attack was not time barred based on a
statutory exception, which provides that the time limitation of RCW 10.73.090

does not apply to a petition or motion that is based solely on. .. a significant

change in the law, whether substantive or procedural, which is material to the

conviction [or] sentence, . . . and either the legislature has expressly provided that

the change in the law is to be applied retroactively, or a court, in interpreting a

change in the law that lacks express legislative intent regarding retroactive

application, determines that sufficient reasons exist to require retroactive
application of the changed legal standard.
RCW 10.73.100(6). Thus, we must first decide whether the holding in Mulholland on which
“Miller relies qualifies as a “significant change in the ]aw” under RCW 10.73.100(6).

The State points out that courts have interpreted “significant change in the law” in RCW
10.73.100(6) “as a change that effectively overturns prior material law so that the arguments
currently at issue were previousiy unavailable to the litigants” and argues, without ela.borétion, .
that “Mulholland did not constitute a significant change in the law where it did not reverse
established precedent.” Br. of Appellant 24 (citing In re Pers. Restraint of Domingo, 155 Wn.2d

356, 1_19 P.3d 816 .(2005)). Miller asserts first that the State has failed to present argument in

consider the State’s assignment of error on the issue. Miller further argues that the superior court .
did not err in determining that Mulholland effected a significant change, pointing to State v.
Flert, 98 Wn. App. 7§9, 806, 992 P.2d 1028 (2000), an opinfon of this court contrary to the
relevant holding of the Mulholland co‘urt. |

Turning to Miller’s initial argument, we acknowledge that the State’s brief in this appeal

e e

-~ - —--—--—gupport-of its position;-as-required-by RAP- 10.3(a)(6), and therefore invites-this court to refuse-to - - ~-~-- - -~
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contains a large amount of irrelevant materiza.l',2 while its entire argument on the key issue in this
case, Whether Mulholland worked a significant change in the law, amounts to two short
paragraphs. Nonetheless, we conclude that the State has presented sufficient argument and-

citation to authority to merit review.
On the merits of the issue, the State’s sole contention is that an appellate decision only

qualifies as a si.gniﬁcant change in the law if it reverses prior precedent. The authorities cited,

however, do not establish this proposition.
The State’s argument relies on the following language from Domingo:

[1]t is untenable to claim that [State v. Roberts, 142 Wn.2d 471, 14 P.3d 713
(2000)] and [State v. Cronin, 142 Wn.2d 568, 14 P.3d 752 (2000)] “effectively
overturned a prior appellate decision that was originally determinative of a
material issue” as required by [In re Pers. Restraint of Greening, 141 Wn.2d 687,
697, 9 P.3d 206 (2000)); see also In re Pers. Restraint of Turay, 150 Wn.2d 71,
83, 74 P.3d 1194 (2003) (stating that an appellate decision that merely settles a
point of law without overturning precedent, or applies settled law to new facts,
does not constitute a significant change in the law).

155 Wn.2d at 368 (quoting Greening, 141 Wn.2d at 697). The portion of Greening cited.by the

Domingo court, however, merely states, that “[w]e hold that whe;é an intervening opinion has

effectively overturned a prior appellate decision that was originally determinative of a material
issue, the iﬁtervening opinion constitutes a ‘significant change in the law’ for purposes of

exemption from procedural bars.,” Greening, 141 Wn.2d at 697. The Twray court described

? For example: (1) although Miller never raised a claim of ineffective assistance of counsel, and
the trial court in no way relied on ineffective assistance, 13 pages of the brief are devoted to
arguing that Miller received effective assistance and that this court wrongly decided In re
Personal Restraint of Crace, 157 Wn. App. 81, 236 P.3d 914 (2010), the relevant part of which
our Supreme Court has already approved, 174 Wn.2d 835, 844-45, 280 P.3d 1102 (2012); and
(2) although the superior court did not conclude that Miller’s judgment and sentence was facially
invalid, more than 6 pages of the brief are devoted to a boilerplate discussion of our Supreme
Court’s facial invalidity jurisprudence.
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Greening’s holding on this poir;t as “[o]ne way in which a significant change in the law occurs,”
noting that “[a]n appellate decision that settles a point of law without overturning prior precedent
is not such a case.” 150 Wn.2d at 83.

Neither Turay nor Domingo, however, purport to overrule prior decisions, discussed
below, in which our Supreme Court held that an appellate decision worked a sigﬁiﬁcant change
in the law even though it did not reverse established precedent. Giving cbnsistexit effect to these
decisions requires the conclusion that reversing established precedent is sufficient, but not
necessary, to effect a significant change in the law. Other routes to a significant change remain
viable.

Inlnre Persof;al Restraint of Vanderviugt, 120 Wn.2d 427, 433-34, 842 P.2d 950 (199ﬁ),
our Supreme Court foﬁd a significant chahge in the law as to whether future dangérousﬁess
properly supports an exceptional sentence, bésed on two intervening cases, State v. Pryor, 115 .
Wn.2d 445, 799 P.2d 244 (1990) and State v. Barnes, 117 Wn.2d 701, 81# P.2d 1088 (1991).
While the Barnes court may have overruled prior decisipns sub silentio, see Barnes, 117 Wn.2d |
[ o mat 716-17-(Dolliver, J.; dissenting); the Pryor court; after acknowledging that no- Washington -~ == ===

Supreme Couft oﬁinion had yet addressed the question, explicitly agreed with this court’s
holdings on the question. Pryor, 115 Wn.2d at 451-54. Thus, the reversal of precedent was not
a necessary element of a significant change.
Likewise, in In re Personal Restraint of Cook, 114 Wn.2d 802, 808-13, 792 P.2d 506
(1990), our Supreme Court accepted an argument that the identically-worded provision in RAP
| 16.4(c)(4) would permit review of Cook’s petition despite the RCW 10.73.090 time bar based in

part on the intervening decision in State v. Caliguri, 99 Wn.2d 501, 664 P.2d 466 (1983). The




|
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Caliguri court bad interpreted RCW i0.43.040, a statute in effect since 1909, tt") bar dual state
and federal prosecutions for the same crime. 99 Wn.2d at 512. The Caliguri court 5ddressed the
matter as a question of first impression in this state and did not overrule any prior precedent.® 99
Wn.2d at 511-12, Nonetheless, Cook accepted the argument that.Caliguri worked a significant
change 1n the law.

Cook’s treatment of Caliguri appears closely analogous to the situation here, where the
Mulholland court expressly interpreted as an issue of first impression a statute in effect since
well befc;re Miller’s sentencing. 161 Wn.2d at 328. As it argues here that Mulholland did not
work a significant change in the law, the State argued in C'ook that Caliguri did not constitute a
significant change in the law, which argument the Cook court rejected without comment. Cook,
114 Wn.2d at 807-14. Thus, the State’s argument that Mulholland did not qualify asa
significant change because it did nof explicitly reverse established precedent rests on a false'
premise. o

If reversal of an established precedent is not necessary to work a significant-change in the

~law; the quésﬁorrrcmains what is mecessary. ‘Our Supreme-Court has stated tha;t it-will-consider —--- -

whether an argument was “available” to a litigant in deciding whether there has been a

. significant change in the law. See Domingo, 155 Wn.2d at 366; Greening, 141 Wn.2d at 697.

An argument is not available, though, merely because it conceivably could be made. The
Greening court rej ected fhc view that arguments contrary td published precedent are “available”

simply because established precedent has been reversed in the past. 141 Wn.2d at 697 n.9. The

'3 We are aware of no Washington cases interpreting RCW 10.43.040 prior to Caliguri. The
Caliguri court discussed only cases decided by the appellate courts of other states in its analysis
of the relevant point, all of which had also interpreted similarly worded state statutes to bar dual
federal and state prosecutions. 99 Wn.2d at 512.

8
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inql'liry, thus, ends where common sense would take it: in the examination of how clear and
unequivocal the law was before Mulholland that consecutive senteﬁces were mandatory in these
‘circumstances.

"In this inquiry we keep in ﬁﬁnd that where courts and practitionel;s have uniformly
worked under the assumption that a certain principle is the law, no occasion may have arisen for '
‘an appellate court to repudiate that principle for a long span of time. Dicta from our Supreme
Court, furthermore, may constrain the conduct of trial coutts as surely as does a holding of this
court or a statute. When a case does arise that séuarely presents the issue, as occurred in Pryor
Qnd Caliguri, an appellate court’s repudiation of such a long-accepted prii;ciple could still
amount to a significant change in the law. See Vanderviugt, 120 Wn.2d at 433-34; Cook, 114
Wn.2d at 808-13. As the dicta from our Supreme Court discussed below demonstrate, the notion
that sentences for multiple serious violent felonies must run consecutively is just such a long-
accepted principle. The Mulholland court’s relianée on the plain laﬁguage of the statute in |

rejecting this principle, 161 Wn. 2d at 330, subtracts nothing from the consistent and categorical

1T essage of thecase law before Mudhollard that these-sentences must run consecutively: - - - === e -

On more than one occasion prior to Mulholland, our Supreme Court had stated that
sentencing courts lacked discretion to impose concurrent sentences for mulﬁpie serioﬁé violent
offenses. In State v. Jacobs, 154 Wn.id 596, 602-03, 115 P.3d. 281 (2005) (footnote omitted),
the court stated:

Although sentencing courts generally enjoy discretion in tailoring
sentences, for the most part that discretion does not extend to deciding whether to
apply sentences concurrently or consecutively. Where a person is sentenced for
two or more current offenses, the legislature has specified that if those offenses
stem from the same criminal conduct, the sentences shall be served concurrently;
consecutive sentences can be imposed only as an exceptional sentence under
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RCW 9.94A.535. RCW 9.94A.589(1)(a). In contrast, sentences for “two or more

serious violent offenses arising from separate and distinct criminal conduct” must

be applied consecutively to each other. RCW 9.94A.589(1)(b). In RCW.

9.94A.589 the legislature also specified that courts must impose consecutive

sentences for certain firearm related offenses. RCW 9.94A.589(1)(c). -
Additiohally, in In re Post-Sentencing Review of Charle;, a case decided before Miller’s trial,
our Supreme Court similarly stated that “[t]he exception to the rule that current offenses are to be
served concurrently occurs when the person has committed two or more ‘serious violent
offenses,’ in which case sentences are consecutive,” specifying that “unless the court imposes an
exceptioxial sentence, or there are two or more statutorily-defined serious violent offenses, the
sentences run concurrently.” 135 Wn.2d 239, 245 n.2, 254, 955 P.2d 798 (1998) (footnote
omitted).

Although dicta, the passages cited show that the Jacobs and Charles courts believed that
discretion to run prison terms concurrently as a downward departure did not extend to sentences

for multiple serious violent offenses. This is undoubtedly a plausible reading of the statute. As

the State pointed out in Mulholland, the statute’s same-criminal-conduct provision, RCW

the multiple-serious-violent-offense and firearm-offense provisions, RCW 9.94A.589(1)(b) and
(c), do not. Mulholland, 161 Wn.2d at 329-30, |

In Mulholland, furthermore, the State had urged the Supreme Court to follow this court’s
decision in State v. Flett, 98 Wn. App. 799, 806, 992 P.2d 1028 (200'0), an opinion also filed |
prior to Miller’s sentencing, which stated that “[cJonsecutive seﬁtencing is x;landatory” for
multiple serious-vi\ciient offenses. Mulholland, 161 Wn.2d at 3'30' The Flett court held that a

sentencing court had erred in imposing concurrent terms of confinement for multiple firearm

10
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enhancements as a mitigated exceptional sentence when the underlying crimes were serious
violent offenses. 98 Wn. App. at 808. The court analyzed the issue as follows:
Under [In re Post-Sentencing Review of Charles, 135 Wn.2d 239, 955
P.2d 798 (1998)], the court addressed an ambiguity in sentencing when multiple
concurrent sentences with sentencing enhancements were involved. Here, the
trial court ordered four consecutive sentences for the first degree assaults because
they are serious violent offenses required to be consecutively sentenced. RCW
9.94A.030(31)(a); RCW 9.94A.400(1)(b). A sentencing enhancement is added to
the base sentence to reach a single presumptive sentence for a particular offense;
© it is not itself a separate sentence. Charles, 135 Wn.2d at 253-54. The ambiguity
in Charles does not arise here. Consecutive sentencing is mandatory.
Flett, 98 Wn. App. at 806 (emphasis omitted). Thus, this court also plainly believed that trial
courts lacked discretion to indpose concurrent terms of confinement for multiple serious violent
felonies. In contrast, the State has not directed our attention to any case, and we know of none,
in which a sentencmg court unposed concurrent terms for multiple serious vmlent felonies prior
to Mulholland. | |
In Light of Vandervlﬁgt, 120 Wn.2d at 433-34, Jacobs, 154 Wn.2d at 602-03, Flett, 98
Wn. App. at 806, and Cook, 114 Wn.24d at 803-13, Mulholland marks a significant change in the
terms of confinement as an exceptional sentence. "The State has failed to meet its burden of
'cstablishing that the trial court committed reversible error when it determined that Mulholland
announced such a change.
TII. MULHOLLAND WAS MATERIAL TO MILLER’S SWCE
The State argues that Mulholland was not materiai to Millcr;s sentence because (1) the

superior court’s finding that the original sentencing court misunderstood its discretion is

incorrect; (2) even if the sentencing court did niisur;derstand, it would have imposed the same

11

~law, allowing defendants tonvicted of multiple serious violent offenses to argue forconcurrent - === -
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sentence anyway had it rgcognized the extent of its discretion; and (3) Miller waived the issue by
not requesting an exceptional downward departure. The State’s argument fails for a number of
reasons. Substantial evidence in the record supports the challenged finding and suggests that the |
sentencing cou‘rt would have considered imposing a concurrent sentence, had it known it could,

even though Miller did not argue for such a sentence at the hearing,.

A. The Sentencing Court Misunderstood the Extent of Its Discretion

Whether the sentencing court believed it had discretion to impose a concurrent sentence
presents a question of fact. As discussed above, we will not overturn a trial ‘court’s factual
finding under the abuse-of-discretion sta;.ndard unless it is unsupported by substantial evidence in
the record. Lamb, 175 Wn.2d at 127; State v. Rosas-Miranda, 176 Wn. App. 773, 779, 309 P.3d
728 (2013). - - ' '

Here, the State pbinté out that, when the sentencing court imposed a mitigated '
exceptional sentence on one of Miller’s Icgdefendants, Tonya Wilson, the State asked whether the

terms would run concurrently or consecutively, and the court specified that they were to run

~consechtively: ~The-State argues that this interaction- suggests that the-court knew-it-could impose - -~ -

‘concurrent terms as an exceptional sentence. While the State’s reading is plausible, the

interac;,tion' is also consistent with the trial court’s finding that the sentencing court believed it
had no discretion to impose concurrent terms: even thimgh the court imposed a mitigated
exceptional sentence, it ordered the terms to run consecutively.

Other remarks by the sentencing' court also support the challenged finding. For example,
while discussiné Wiléon’_s sentence, the court stated, “You put count one and two together and

they run consecutiwiely, as you know, and that’s about 35 years. . .. [A]nd the [RCW 9.94A589] '
12
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stacking provision puts her at 35 years in prison even at the midrange.” Clerk’s Papers (CP) at
237-38. Similarly, in sentencing Robert Bonds, the third codefendant, the court stated,
I’'m going to senténce you to the middle of the Irange on count one, and

that’s actually 350 months, and on count two in the middle for the range at 210

months. The weapons enhancements are 60 months for each of those counts, and

all of those necessarily run consecutively.
CP at 211 (emphasis added). These statements confirm that the sentencing court believed it had
no discretion to run the terms concurrently. |

Further support for the finding appears on Miller’s judgment and sentence. Most of the
preprinted language regarding consecuti\fe versus concurrent terms is crossed out and replaced
by a handwritten notation that the terms would be served “comccuﬁ§e1y pursuant to' RCW
9.94A.589(b).” CP at 36. |

Finally, as noted above, the judge who pres1ded over Miller’s trial and 1mposed the
sentence at issue here is the same judge who presided over the hearing on Miller’s CiR 7.8

motion and entered the challenged finding. Although som'e ‘years had passed after reviewing the

transcnpt of the sentencmg proceedmg, the Judge Would hkely have remembered what he

believed about the extent of the court’s dJscreuon at the time. We hold that the superior court

did not err in finding that the ongmal sentencing court mmmderstood its discretion.

B. . The Sentencing Court Might Have Imposed a Concurrent Sentence

Even where the defendant did not request a mitigated exceptional senteﬂw, if the
sentencing court fails to recognize its discretion to impose such a sentence, resentencing is an
appropriat:e remedy except “when the reviewing court is confident that the trial court would
impose the same sentence” after properly exercising its discretion. State v. McGill, 112 Wn.

App. 95,100, 47 P.3d 173 (2002). If “the [sentencing] court’s comments indicate it would have
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considered an exceptional sentence had it known it could,” resentencing is appropriate. McGill,

112 Wn. App. at 100-01.

The State suggests that the fact that Miller did not receive the minimum standard-range

sentence itself establishes that concurrent sentences lay outside the realm of possibility.

According to the court’s offender score calculation; the bottom of the range for both counts

combined was 391.5 months. Thus, the 400-month sentence imposed was only about two

percent higher than the m1mmum term the court believed it could pronolmce’.4 A sentence this

"~ close to the botiom of the range does not show that the court’s mind was closed to running the

terms concurrently.

On the contrary, the sentencing court’s remarks when it addreséed Miller suggest it was

~ reluctant to impose such a long term, but felt constrained by the perceived mandate of the

Sentencing Reform Act of 1981, chapter 9.94A RCW:

I believe you when you say that you are a changed man, and in fact, I think
Detective Ringer testified to that at trial and indicated that during this
incident. ... I believe you when you say you get to a point where you understand
that ruoning around doing stupid stuff is stupid, and it doesn’t help you or your

“family or other folks that you’re responsible for.~T get the sense-you understand -~--- -

that or have - or are beginning to understand that when this happened.
1t is unfortunate that you were out there that night. e

400 months in my calculation comes out to a long time, Mr. Miller. It’s like 30
years, 33 years. ... So maybe you’ll take some time to think and get some good
time and maybe other things will happen. I don’t know, but that’s the sentence
based on the information I have before me.. '

CP 259-61.

4 The State had sought to have the superior court impose firearm enhancements on each count,
but the jury found by special verdict form that Miller had not been armed with a firearm.

14




No. 42899-7-11

While these remarks are perhaps not as clear as the Mulholland couﬁ’s remarks, the facts
of Miller’s case closely resemble those in Mulholland itself. Like Miller, Mulholland did not
argue for an exceptional mitigated sentence at his sentencing hearing.’ ‘Mulholland, 161 Wn.2d
at 326. Nonetheless, the sentencing court “made statements on the record which indicated sorﬁe
openness toward an exceptional sentence, expressing sympathy toward Mulholland because of
his former military service.” Mulholland, 161 Wn.2d at 333.

Oﬁr Supreme Court held that, although “[t]he record does not show that it was a certainty . ‘
that the trial couﬁ would have imposed a mitigated exceptional sentence if it had been aware that
such a sentence was an option,” the sentencing court’s remarks were “;'ufﬁcient to conclude that
a different sentence might have been imposed had the trial court” recognized the extent of its
discretion. Mulholland, 161 Wn.2d at 334. The Mulholland court followed tb:is court’s holding
in McGill that “[w]here the appellate court ‘cannot say that the sentenpiﬁg court would have
imposed the same sentence had it known an exceptional sentence was an option,’ remand is

proper.” Mulholland, 161 Wn.2d at:334 (quoting McGill, 112 Wn. App. at 100-101). Similarly,

this coutt in McGill had retnanded for resentencing based on the sentencing court’s sympathetic- -~ =~ -~ =+

remarks to the defendant “[e]ven though McGill’s counsel had not asked for an exceptional *

sentence below the standard range.” 112 Wn. App. at 98, 102. As in McGill ahd Mulholland,

° Mulholland did argue that the terms should run concurrently as a standard-range sentence under
RCW 9.94A.589(1)(a), because the six assault charges all stemmed from the same criminal
conduct. Mulholland, 161 Wn.2d at 326, Mulholland had fired several shots into a room where

six people were dining. Mulholland, 161 Wn.2d at 325. Because each charge involved a

different victim, the sentencing court rejected that argument, and we affirmed in an unpublished
opinion. Mulholland, 161 Wn.2d at 326 (citing State v. Mulholland, noted at 121 Wn. App.

1081, 2004 WL 1303160 (2004)). We subsequently granted Mulholland’s timely personal

restraint petition, however, for the same reasons articulated by our Supreme Coust. See
Mulholland, 161 Wn.2d at 326-27.
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" the sentencing court’s sympathetic remarks to Miller suggest that it was open to considering a

concurrent sentence had it known that option lay within the reach of its discretion.’ We cannot
conclude that the sentencing court would have nevertheless imposed consecutive sentences had it

known the scope of its discretion.

C. Miller did not waive his challenge by failing to request an exceptional mitigated sentence

As just noted, neither the defendant in McGill nor in Mulholland requested an exceptional
downward departure at sentencing. Consequently, Miller’s failure to dq so does not forfeit his |
challenge. The sup&ior court did not err in concluding that the relevant holding in Mulholland
was material to Miller’s sentence.’

IV. THE SENTENCING COURT’S BELIEF THAT IT COULD NOT IMPOSE CONCURRENT SENTENCES
AMOUNTED TO A FUNDAMENTAL DEFECT RESULTING IN A MISCARRIAGE OF JUSTICE

In order “to receive collateral review of a conviction on nonc0nstitutional grounds, a
petitioner must establish that the claimed error constitutes a fundamental defect which inherently

results in a complete miscarriage of justice.” Cook, 114 Wn.2d at 812. The superior court

concluded that the sentencing court’s misunderstanding of the extent of its discretion amounted

to such a fundamental defect.
Although the State assigned error to this conclusion, its brief presents no argument and
cites to no authority in support of the claim. Under RAP 10.3(a)(6), we consider an assignment

of error waived where the party presents no argument and cites to no relevant legal authority on

§ To the extent that this presents a factual question, the evidence in the record is at least sufficient

to support the finding, implicit in the court’s ruling below, that the original sentencing court
might have imposed such a mitigated sentence had it known that it could.

" The discussion in Parts II and ITI of this analysis also shows that under Mulholland and the
other cited authority, sufficient reasons exist to require retroactive application of the changed
legal standard, one of the criteria of RCW 10.73.100(6), set out above..
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the issue in its brief. State v. Harris, 164 Wn. App. 377, 389 n.7, 263 P.3d 1276 (2011) (citing
Smith v. King, 106 Wn.2d 443, 451-52, 722 P.2d 796 (1986)). Thus, we do not consider the
claim.? |
CONCLUSION
We hold that Mulholland constituted a significant .change in the law, material to Miller’s
sentence, and that the supérior court did not err in finding that the original sentencing court failed -
to recognize its dis'cr;ation to impose concurrent terms of confinement. Because the record ,

' inciicates that the .original sentencing court might have imposed concurrent terms as a mitigated
exceptional sentence ﬁad it realized that it could, the éuperiqr court’s findings properly support
its conclusion that Miller was entitled' 10 a new sentencing hearing due to a fundamental defect
inherently resulting in a miscarriage of justice. -

Affirmed.

DHANSON, A.C.J.

8 We note, however, that Mulholland itself would appear to foreclose the State’s assignment of
error in this regard: the Mulholland court held that “the trial court’s failure to recognize that i
had the discretion to impose a mitigated exceptional sentence” amounted to “a fundamental
+ defect” and dffirmed this court’s grant of Mulholland’s petition. 161 Wn.2d at 332-33.
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