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INTRODUCTION 

The Court of Appeals' Unpublished Opinion reversed the trial 

court's rulings that the Wells failed to rebut the legal presumption of 

undue influence and that Eva Barnes' will was invalid. These 

reversals are based on 1) the trial court's uncontested findings 

strongly rebutting the presumption, and 2) an absence of findings 

demonstrating undue influence by clear, cogent, and convincing 

evidence. The Petitioners simply ignore over a dozen unchallenged 

findings rebutting the Dean presumption. These same undisputed 

findings also contradict the trial court's undue influence conclusion. 

Petitioners either misunderstand or misinterpret the Court of 

Appeals' focus on "positive evidence" under Dean v. Jordan, 194 

Wash. 661, 79 P.2d 331 (1938). The trial court made no factual 

findings - other than the presumption - of undue influence. While 

Petitioners seem to misinterpret "positive evidence" as requiring 

direct evidence rather than circumstantial evidence, the Unpublished 

Opinion simply requires positive evidence rather than a presumption. 

Because the· trial court improperly shifted the burden of proof 

to the Wells and relied on the Dean presumption to establish undue 

influence, reversal and remand were required. No sufficient findings 

support its conclusion. This Court should deny review. 
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STATEMENT OF THE CASE 

A. · Eva Barnes lived on property in Poulsbo for most of her 
94 years, including the 70 years that she was married. 

Eva Rova Barnes was born in 1916. FF 1, CP 1090. For most 

of her life, Eva lived on property in Poulsbo to which she moved with 

her family in 1918. FF 4-5, CP 1090-91. 

Eva's brother, Victor Rova, died in 1993. RP 27. Victor had 

four children, Marsha Rova, Vicki Rova Mueller, Karen Bow, and 

John Rova. RP 27 -28; FF 3, CP 1091. The nieces and nephew ("the 

Rovas") were the will contestants, and are the Petitioners here. 

Michelle Wells, Eva's rural mail carrier, met Eva in 1997. FF 

39, CP ·1 099; RP 625-26. 

Eva's only daughter died in 2004. FF 2, CP 1091. And Eva 

was married for almost seventy years before her husband died in 

2005. /d.; RP 29. The loss of her husband and their child so close in 

time was a major blow to Eva. FF 2, CP 1091. 

B. After her husband died in 2005, Eva executed a will 
leaving the estate to the Rovas, but she soon grew closer 
to Michelle Wells, and angrier at the Rovas. 

After Eva's husband and-daughter died, she executed a will 

that named Vicki Mueller as her personal ·representative and left her 

estate to the Rovas. FF 8, CP 1092. At the same time, Michelle and 

Eva grew closer. FF 39, CP 1099. 
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In March, 2009, Eva fell in her kitchen. FF 13, CP 1093. She 

was hospitalized for three days, after which she was admitted to 

Martha & Mary for recovery. FF 15-16, CP 1094. Eva recovered 

fairly quickly. FF 16, CP 1094. Despite the strong recommendations 

of her doctor and the Rovas, Eva wanted to return home as soon as 

possible. FF 19, CP 1 095; RP 48. 

But the Rovas wanted to place Eva ·in an assisted-living 

facility. FF 32, CP 1097. Eva had a desperate fear of not being able 

to return home. FF 34, CP 1 097-98. This caused her to be suspicious 

of the Rovas. /d. Eva's doctor (Dr. Kina) believed that Eva was 

competent to niake her own decisions, so he reluctantly allowed 

Eva's discharge. FF 20, CP 1 095; RP 662. 

Eva's home was filled with piles ·of newspapers, magazines, 

and other items. FF 27, CP 1096. This caused great concern after 

her fall. FF 25-28, CP 1096. The Rovas and Michelle therefore 

pitched-in to clean her home before she returned. FF 28, .CP 1 096; 

RP 135-36, 346. Items were discarded; /d. 

Upon her return home, Eva was angry that her things had 

been thrown away. RP 59, 142, 179, 314-15. She focused most of 

her anger on John and Marsha, blaming· them for throwing her 

address book away. /d. The trial court found that while this belief was 
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inaccurate, the book may have been lost or destroyed, but the Rovas 

had no motive to destroy it. FF 31, CP 1097. 

Eva otherwise did well upon her return home, thanks to her 

strong will and Michelle Well's efforts. FF 37, CP 1098. Over the 

ensuing years, Michelle became increasingly involved in Eva's · 

affairs, and Eva became increasingly dependent on Michelle for her 

care. FF 38, CP 1098. Michelle visited Eva once or more a day. /d. 

When Eva stopped driving in May 2010, Michelle became her 

primary source of transportation. RP 745-46. This included driving 

Eva to doctor and lawyer appointments. FF 51, CP 1 t03. 

While Eva grew closer to Michelle during the last few years of 

her life, she became less involved with the Rovas. FF 39, CP· 1099. 

The trial court found that this was Eva's choice~ /d. EVa simply felt 

ostracized by the Rovas. FF 44, CP 1100. 

C. Eva changed her will in 2010, leaving her estate to the 
person who cared for her in her last years, Michelle Wells, 
while Eva's attorney - Jeff Tolman - took extraordinary 
precautions against undue influence. 

On November 17, 2010, Eva met with Vickie Rova at the 

Poulsbo offices of Eva's attorney, Jeff Tolman. FF 48, CP 1102. 

Tolman had called the meeting because Eva wanted to remove Vicki 

as her attorney in fact, but Tolman wanted to "mediate" their 
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differences if he could. FF 48-49, CP 1102; RP 574-575. Eva was 

angry at Vicki and "ranted" about the ways the Rovas had done her 

wrong. FF 49, CP 1102. Michelle drove Eva to the meeting and 

participated in some of it. FF 50, CP 1103. She told Tolman how the 

Rovas had thrown out the address book. /d. This too upset Eva. /d. 

Almost a month later, Eva executed a new power of attorney 

naming Michelle as her attorney-in-fact on December 10, 2010. FF 

52, CP 1103. Almost three months later, Eva executed a new will 

naming the Wells as her beneficiaries on March 3, 2011. FF 60, CP 

11 05; FF 63, CP 1106. This will was a "radical departure" from her 

previous wills because it made no provision for the Rovas as 

previous wills had. FF 63, CP 1106. 

Attorney Tolman prepared a memo documenting Eva's reasons 

for changing her will. FF 62, CP 11 06; Ex 88, p. 5. He had never before 

done this type of memo. /d. His memo (a) detailed Eva's reasons for 

making the changes, (b) explained that the Rovas would likely assert 

undue influence against the Wells, and (c) verified that Eva was 

making a "free and voluntary choice": 

1. It is clear Michelle has been a good friend and helper 
to you over the past few years. 

2. You have had a falling out with your nieces and 
nephews over the past couple of years, believing they 
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(1) tried to get a (unwarranted) Guardianship over you, 

(2) tried to move you off your property into assisted 
living (which you did not want), 

(3) tried to get rid of tenants against your wishes on the 
property you co-own with them, and 

(4) you feel they have treated you badly (though I know 
from our meeting with them they would disagree). 

Eva, you and I have spoken often about this situation over the 
past year or so. 

I believe you know the members of your family, the nature and 
extent of your property and that it is your wish to put Michelle 
and her husband in your Will as your h~irs. 

I also believe you understand that your biological family will 
likely feel Michelle somehow influen~ed or coerced you into 
placing her in your Will. 

If there is a Will contest I cannot be involved, as I would likely 
be a witness. 

And I do, after my discussions with you, alone, [believe] that 
you are aware of these things and the change in your Will is 
your free and voluntary choice. 

App. B; RP 585 (some paragraphing altered for readability). 

D. Almost four months after she changed her. will, Eva 
passed away in her home- just as she had wished. 

On May 25, 2011, Eva fell outside he rhome. FF 74, CP 1109. 

She refused to go to the hospital and was. soon in hospice care. FF 

74-76, CP 1109. On June 27, 2011, Eva· died in her home at 94 years 

of age, just a few weeks before her 95th birthday. FF 1, CP 1090. 
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ARGUMENT 

A. The Rovas misunderstand or misinterpret the 
Unpublished Decision to create a conflict. 

The Court of Appeals' Unpublished Opinion holds that the trial 

court erred as a matter of law in entering two Conclusions· of Law that 

the Wells had failed to rebut the Dean presumption of undue . 

influence. Unpub. Op. at "7-9. 1 Specifically, the court noted that "to 

rebut the presumption of undue influence, to 'balance the scales and 

restore the equilibrium of evidence,' the Wells had to come forward 

with evidence that supported an equally plausible explanation for 

Barnes' testamentary disposition." Unpub. Op. at 8 (citing Dean, 194 

1Quoting C/L 21, 22; CP 1152-53: 
21. Michelle Wells did not produce evidence that this Couri finds 
sufficient to "at least to balance the scales and restore the 
equilibrium of evidence touching the validity of the will." · In re 
Estate of Burkland, 8 [Wn.]. App. 153, [160], 504 P.2d 1143 
(1972), [review denied], 82 [Wn].2d 1002 (1973). Clear, cogent and 
convincing evidence establishes ~hat the will signed by Ms. Barnes 
on March 3, 2011 was the product of ongoing undue influence by 
Michelle Wells. 
22. The evidence that was presented on behalf of Ms. Wells was 
not sufficient to overcome the presumption of undue influence, 
based not only on the fiduciary relationship, the active participation 
in procuring the Will and the unnatural disposition, but on all of the 
other considerations that the Supreme C~.urt says are appropriate 
to consider, . age, health, incapacity, mental vigor, nature and 
degree of rel~tionships, opportunity for influence ·and the 
unnaturalness of the disposition. The will that Ms. Barnes executed 
on March 3, 2011 is invalid because it was the product of undue 
influence by Michelle Wells. 
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Wash. at 672). And the "trial court's unchallenged findings of fact 

contain more than sufficient evidence that Barnes changed her will 

for a valid reason, unaffected by undue influence: that she had grown 

apart from, was suspicious of, and disliked the Rovas." /d. 

Thus, the trial court erred as a matter of law in concluding that 

the Wells had failed to balance the scales - its own findings show 

the balance. /d. at 8-9. ·Eva was a "strong-minded" woman. /d. at 8 

(citing FF 19, CP 1132). But Michelle became Eva's "caretaker" as 

she became "less involved" with the Rovas. /d. (citing FF 39; CP 

1136). Michelle provided all of Eva's transportation because Eva 

stopped driving. /d. Eva became "suspicious'~ of the Rovas when they 

removed items from her home and suggested that she enter into an 

assisted-living facility (of which Eva was "desperately afraid"). /d. 

(citing FF 34, CP 1'134-35). Eva "felt ostracized" from the Rovas. /d. 

(citing FF 44, CP 1137). But the Rovas did not choose to become 

less involved in Eva's life; rather, "it was [Eva's] choice" to become 

"less involved" with them. /d. (citing FF 39; CP 1136). · · · 

Ignoring the trial court's patent legal error, the Rovas claim 

that the appellate court has created a new definition for the ''positive 

evidence" of undue influence required in Dean, 194 Wash. at 673. 

Petition at 11-15. As explained above, they misread the Unpublished 
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Opinion. The appellate court simply acknowledged the trial court's 

legal error in ruling that the Wells did not overcome the presumption 

and that the presumption itself was sufficient. Unpub. Op. at 9. On 

the contrary, the burden of proof remained with the Rovas,2 and the 

trial court made no findings of clear, cogent, and convincing evidence 

of undue influence. Unpub. Op. at 9. ("the trial court wholly relied on 

the presumption in making its conClusions of law regarding undue 

influence. This reliance on the presumption was error"). 

B. No conflicts exist- just misreadings and misstatements. 

The Rovas' first al!eged conflict is with a series of cases 

stating that undue influence may be established by circumstantial 

evidence. Petition at 14-15. Of course it may. But the Unpublished 

Opinion says nothing about direct vs. circumstantial evidence. As 

explained above, the appellate court required "po·sitive evidence" as 

opposed to the trial court's exclusive reliance on the presumptioh. 

There is no conflict regarding circumstantial evidence. , 

The Rova's second alleged conflict misstates Dean. They 

claim that "[n]othing in Dean or any other appellate decision requires 

2 Unpub. Op. at 7 ("The presumption does not ·shift the ultimate burden of 
proving undue influence, which remains· with· the will .contestant. In re 
Metter, 167 Wn. App. [285,] 299[, 273 P. 3ci 991 (2012]"). 
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a party to prove the ultimate fact of undue influence with 'positive' 

evidence, as the Court of Appeals held here." Petition at 16. On the 

contrary, in Dean this Court held that (as here) the will contestants' 

"assertion of fraud and undue influence has no support .In positive 

evidence, but is wholly · dependent upon the force of the 

presumption." Dean, 194 Wash. at 673; Positive evidence- rather 

than a mere presumption -is required; 

The Rovas' third and final alleged conflict misstates the 

Unpublished Opinion. Petition at 18-20. Rather incredibly, the Rovas 

claim that the appellate court substitutea its own view of the facts for 

that of the trial court. /d. But the appellate cour1 remanded for a new 

trial. Unpub. Op. at 9. That is hardly substituting its own view of the 

facts. The appellate court reversed as a matter of law due to legal 

error. The Rovas have another opportunity to actually prove it, if the 

can. But in truth, there is no undue influence here, as Eva's doctor 

and her distinguished estate lawyer both testified. 
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CONCLUSION 

This Court should deny review. 

RESPECTFULLY SUBMITTED this 29th day of April, 2015. 

GROUP, P.L.L.C. 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

IN RE ESTATE OF No. 45069-1-II 

EVA JOHANNA ROVA BARNES, 

Deceased. 
UNPUBLISHED OPINION 

SurioN, J.- Michelle Wells1 and Dennis Wells (collectively "the Wells") appeal the trial 

court's order on the petition of the Rovas, invalidating Eva Johanna Rova Barnes's 2011 will for 

undue influence.2 The Wells argue that (1) they presented sufficient evidence to rebut the 

presumption ofund~e influence; (2) the trial court's findings of fact of undue influence were not 

based on clear, cogent and convincing evidence; and (3) the trial court erred as a matter of law in 

invalidating Barnes's will. We agree and reverse and remand for a new trial. 

1 Michelle Wells, one of the appellants, became Barnes's caretaker. We refer to Michelle Wells 
as Mjchelle for clarity, We intend no disrespect. 

2 The respondents are B~rnes's nieces and nephew: Vicki Rova Mueller, Karen Bow, Marsha 
Rova, and John Rova. We collectively refer to them.as "the Rovas," We intend no disrespect. 
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No. 45069-1-II 

FACTS3 

I. BARNES'S RELATIONSHIP WITH THE ROV AS AND MICHELLE 

Barnes died on June 27, 2011 at 94 years old .. Barnes's surviving family included her 

brother's four children, the Rovas.· Barne.s came to know Michelle as her rural mail carrier and, 

by the end of Barnes's life, Mich~lle had become her caretaker. 

Iri March 2009, emergency medical responders found Bar~es on her kitchen floor, where 

she had fallen two and a half days earlier. After she recovered, medical professionals believed that 

Barnes should temporarily reside at an assisted living facility; the Rovas concurred, as they w~re 

' '"desperate~, to help Barnes. Clerk's Papers (CP) at 1132 (Finding of Fact (FF) 23). Barnes 

refused to comply with this advice, and Dr. George Kina, her physician, did not believe he could 

deny her demand to return home. Be~ore the fire department would allow her to return home, 

however, Barnes's home needed to be made safe due to her hoarding. In response to the fire ' 

department's order, the Rovas and Michelle cleared and discarded newspapers and magazines from 

walkways and heat sources. 
' 

Barnes returned home, but this event was "tl:le beginning of the end'' of her relationship 

'with the Rovas. CP at 1134 (FF 29). Barnes felt that her privacy had been invaded, she believed 

that the Rovas had destroyed her address book, and that the Rovas wanted to place her in a nursing 

home for the rest of her ltfe, which she· feared.4 Barnes became paranoid and suspicious of the 

Rovas. 

3 Because this case· was tried as a bench trial, we derive these facts from the trial court's findings 
offact. · 

4 The trial court fotmd that .Barnes's beliefs about the Rovas were not true. 

2 
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From April 2009 until her death, Barnes grew increasingly dependent on Michelle. The 

"gap'~ between Barnes and the Rovas widened and Barnes told Michelle that she felt ostracized by 

the Rovas. CP at 1136 (FF 41). After May 2010, Michelle provided all of Barnes's transportation 

and took her to every appointment with Dr. Kina and Barnes's attorney; Jeff Tolman. Michelle 

became the only person consistently available and close to Barnes. Barnes was a "strong-minded" 

woman, and she chose not to maintain her relationship with the Rovas. CP at.1132 (FF 19) . 

II. BARNES'S E~TATE.PLANNING· . · 

Barnes's property was homesteaded by her parents, and she lived there from 1918 until her 

death. In 2005, after her husband and child died, Barnes executed a will providing that upon her 

death her estate was to be distributed to the Rovas in four equal shares; she also named Vicki Rova 

Mueller as her attorney in fact. 

In November 2010, Barnes decided that she wanted to remove Mueller as her attorney in 

fact. On November 17, Tolman set up a meeting in which he acted as mediator between Barnes 

and Mueller in~ attempt to resolve Barnes's dispute with the Rovas, but Barnes did not want to 

reconcile. In December 2010, Barnes named Michelle her new attorney in fact and in January, 

2011, Michelle began writing checks for Barnes . 

. Tolman had invited Michelle to participate in the November 17 mediation meeting, where 

. Michelle stated in Barnes's presence that the Rovas had thrown out Barnes's address book; this 
I 

upset Barnes further .. Michelle's comments at the mediation meeting and subsequently to others 
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No. 45069-1-II 

"fanned the flame" of Barnes's anger toward the Rovas. s CP at 1146 (FF 73). 

On March 1, 2011, Barnes met with Tolman to execute a new will, but Tolman believed 

that Barnes was not feeling well so he sent her home when she could not remember the name of 

one of her nieces. Two days later, Barnes returned to Tolman's office.6 Before Barnes executed 

her new will, Tolman engaged in a colloquy with her and he prepared a memorandum that Barnes 

signed, setting forth her reasons for changing her will .. Both Tolman and Dr. Kina, who Barnes 

had visited just before coming to her appointment to change her will, believed that Barnes had the. 

necessary mental capacity to execute her will that day. Barnes's new will completely disinherited 

the Rovas and named "Dennis Wells and Michelle Wells" as her sole beneficiaries. CP at 3 

(capitalization omitted). 7 

III. PROCEDURE 

Shortly after Barnes's death, the Rovas petitioned the trial court to invalidate Barnes's 2011 

will, claiming that Barnes lacked the necessary mental capacity to execute it and that the will was 

the product of the Wells' undue influence. The Rovas' pet.ition was tried without a jury. After a 

5 Michelle made derogatory comments about the Rovas on at least two other occasions in addition 
to the meeting with Tolman: The Rovas and Barnes jointly owned a rental house located on 
Barnes's property. In October 2010, Barnes had accused the renters of not paying rent and sent 
Michelle to confront them. Michelle told the renters that the Rovas wanted to "evict them so that 
they [the Rovas] could sell the land, develop the properties, and become millionaires," which was 
not true. CP at 113 8 (FF 46). In May 2011, Michelle stated during an interview at Barnes' church 
that John Rova tried to "throw [Barnes] under.the bus a couple times." CP at 1145 (FF 72). 

6 Michelle provided Barnes transportation to the meeting but was not present when Barnes' 
executed the will. · 

7 Michelle was named as the personal representative, with Dennis Wells designated as the alternate 
personal representative. 
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No. 45069-1-II 

lengthy bench trial, the trial court entered 83 findings of fact and 23 conclusions of law. The trial 

court ruled that Barnes had the.mental capacity to execute the 2011 will, but invalidated the will . . 

as the product of Michelle's undue influence.· 

ANALYSIS 

I. STANDARD OF REVIEW 

The Wells do not challenge any of the trial court's fmdings of fact. Uncha~lenged findings 

of fact are verities. on appeal. In re Estate of Lint, 135 Wn.2d 518, 533, 957 P.2d 755 (1998).' 

Accordingly, we accept as true all of the trial court's 'findings of fact. 

Though the Wells do not challenge the findings of fact, they assign error to conclusions of 

law 11, and 13 through 22. We review conclusions of law de novo and our review is limited to 

whether the' unchallenged findings of fact support the conclusions oflaw. In re Estate of Haviland, 

162 Wn. App. 548, 561,255 P.3d 854 (2011); Fu.ller v. Emp't Sec. Dep't, 52 Wn. App. 603,605, 

762 P.2d 367 0988). We consider the fmdings in the light most favorable to the prevailing party, 

here the Rovas. Scott's Excavating Vancouver, LLC.v. Winlock Props., LLC~ 176 Wn. App. 335, 

342, 308 P.3d 791 (2013), review deJ!ied, 179 Wn.2d 1011 (2014). 

II. UNDUE INFLUENCE 

The law presumes that a facially rational, legally executed will is valid. Dean v. Jordan, 

194 Wash. 661, 668, 79 P.2d 331 (1938). The trial court's function is not to assess the soundness 

of the testator's disposition of his or her property because the testator is allowed to dispose of 
' ' 

property in any lawful manner. In re Bottger's Estate, 14 Wn.2d 676, 708, 129 P.2d 518 (1942). 

A trial court may set aside a will, however,.if a will contestant proves with clear, cogent, 

and convincing evidence that the will is a product of undue influence. Haviland, 162 Wn. App. at 
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558. Clear, cogent, and convincing evidence must convince the trier of fact that the fact is highly 

probable by weighing and evaluating evidence and making credibility determinations. Haviland, 

162 Wn. App. at 558. 

To invalidate a will for undue influence, a will contestant must show more than "mere 

influence." Dean, 194 Wash. at 671. Undue influence is influence that controlled the testator's 

volition, interfering with the testator's free will and destroying free agency. Haviland, 162 Wn. 

App. at 557-58; Bottger's Estate, 14 Wn.2d at.700. The influence must be "'tantamount to force 

or fear which destroy~ the testator's free agency and constrains him to do what is against his will."' 

Lint, 135 Wn.2d at 535 (quoting Bottger, 14 Wn.2d at 700). The mere fact that the will proponent 

offered "advice, arguments, persuasions, solicitations, suggestions or entreaties [is] not enough to 

establish undue influence." In re Melter, 167 Wn. App. 285, 313, 273 P.3d 991 (2012). 

The seminal Dean opinion outlined "certain facts and circumstances" that may raise a 

rebuttable presumption of undue influence: 

The most important of such fac~.are:. (1) That the beneficiary occupied a fiduciary 
or confidential relation to the testator; (2) that the beneficiary actively participated 
i'n the preparation or procurement of the will; and (3) that the beneficiary received 
an unusually or tumattu·ally large part of the estate. Added to these may be other 
considerations, such as the age or condition of health and mental vigor of the 
testator, the nattu·e or 'degree of relationship between the testator and the 
beneficiary, the opportw1ity for exerting an undue influence, and the naturalness or 
unnaturalness of the will. The weight of any of such facts will, of course, vary 
according to the circumstances of the pru:ticular case. Al1y one of them may, and 
variously should, appeal to the vigilance of the co tnt and cause it t'o proceed with 
caution and cru·efully to scrutinize the evidence'offered to establish the wm.·· 

Dean, 194 Wash. at 671-72. 

Significantly, the will proponent does not· have the burden to disprove undue influence to 

overcome the presumption. Kitsap Bank v. Denley, 177 Wn. App .. ?59, 578-79, 312 P.3d 711 
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(2013). ,To rebut this presumption, the will proponeJ?.t must produce evidence "sufficient at least 

·to balance the scales and restore tpe equilibrium of evidence" regarding the will's validity. Dean, 

194 Wash. at 672. The presumption does not shift the ultimate burden of proving undue influence, 

whi~h remains with the will contestant. Metter, 167 Wn. App. at 299. The will contestant must 

provide "positive evidence" to support its claim of undue influence and cannot rely on the "force 

of the presumption" alone. Dean, 194 Wash. at 673. 

Ill. REBUTIING THE PRESUMPTION OF UNDUE INFLUENCE 

The trial court conectly concluded that there was sufficient evidence to support a 

presumptio!l of undue influence. The trial court also entered conclusions of law 21 and 22, both 

of which concluded that the Wells did not produce sufficient evidence to overcome the 

presumption of undue influence. Conclusions of Law 21 and 22 stated as follows: 

21. Michelle Wells did not produce evidence that this Court finds sufficient 
to "at least to balance the scales and restore the equilibrium of evidence touching 
the validity of the will." In re Estate of Burkland, 8 [Wn.]. App. 153, [160], 504 
P.2d 1143 (1972), [review denied], 82 [Wn].2d 1002 (1973). Clear, cogent and 
convincing evidence establishes that the will signed by Ms. Barnes on March 3, 
20 l1 was the product qf ongoing undue influence by Michelle Wells. 

22. The evidence that was presented on behalf of Ms. Wells was not 
sufficient to overcome the presumption of undue influence, based not only on the 
fiduciary relationship, the active participation in procuring the Will and the 
unnatural disposition, but on all of the other considerations that the Supreme Court 
says are appropriate to consider, age, health, incapacity, mental vigor, nature and 
degree of relationships, opportunity for influence and the unnaturalness of the 
disposition. The will that Ms. Barnes executed on March 3, 2011 is invalid because 
it was the product of undue influence by Michelle Wells. 

CP at 1152-53 (Conclusions of Law 21, 22). The Wells argue that the trial court's findings qffact 

do not support thes~ conclusions. We agree. 
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In order to rebut the presumption of undue influence, to "balance the scales and restore the . 

equilibrium of evidence," the Wells had to come forward with evidence that supported an equally 

plausible explanation for Barnes's testamentary disposition. Dean, 194 Wash. at 672. The trial 

court's unchallenged fmdings of fact contain more than sufficient evidence that Barnes changed 

her will for a valid reason, unaffected by undue influence: that she had grown apart froin, was 

suspicious of, and disliked the Rovas. · 

As Barnes's mental and physical condition deteriorated after her fall in 2009, Barnes 

became "increasingly involved" and "increasingly dependent" on Michelle. CP at 1135 (FF 38). 

Michelle became Barnes's "caretaker" while Barnes became "less involved" with the Rovas. CP 

at 1136 (FF 39). Michelle was the "only person close to [Barnes] on a consistent basis." CP at 

1144 (FF 70). Michelle provided all of Barnes's transportation needs because Barnes stopped 

driving.' Barnes became '''suspicious" of the Rovas after they cleaned her home and after they 

suggested that Barnes should enter into an assisted living facility, which Barnes was "desperately 

afraid" of doing. CP ~t 1134-35 (FF 34). Barnes told Michelle that she "felt ostracized" from the 

Rovas. CP at 1137 (FF 44). The Rovas did not choose to become less involved in Barnes's life. . . 

Instead, "it was [Barnes's] choice".to become "less in':'olved" wl.th the Rovas. CP at 113.6 (FF 

39), Barnes was a "strong~minded" woman. CP at 1132 (FF 19). These fa~ts are sufficient 

evidence to rebut the presumption of undue influence under Dean to at least "balance the scales" 

compared to the Rovas' evidence that created the presumption. Dean, 194 Wash. at 672. 
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The Rovas argue that the tr~al co-qrt' s conclusion of law 22, that the will was the product 

of Michelle's undue influence, is supported by sufficient evidence. The trial court did not, 

however, make any findings of fact of "positive evidence" of undue influence to specify what · 

constituted Michelle'sundue h:fluence. Dean, 194 Wash. at 673. Instead, the trial court wholly 

relied on the presumption in making its conclusioJ;J.s of law regarding undue influence. This 

relhmce on the presumption was error. 

The trial court's conclusions oflaw 21 and 22, stating that the 2011 will was the product 

of undue influence and that the Wells had failed to overcome the presumption, are not supported 

by the findings of fact. We hold that conclusions ·of law 21 and 22 were made in error as a matter 

oflaw. Accordingly, we reverse and remand for a new trial. 

IV. ATTORNEY FEES 

The Rovas request that we award them attorney fees under RCW 11.24.050 and RCW 

11.96~.150. They argue that such an award would be equitable because the Wells' "factual 

challenge" is meritless. ·Br. ofResp't at 48. Because the Wells' appeal is not meritless, we deny 

the Rovas' request for an award o.f attorney fees. · 

We reverse and remand for a new trial, holding that the trial court erred as a matter of law 
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·in determining that the Wells did not rebut the presumption of undue influence. 

A majoritY of the panel having determined tliat this opinion v111 not be printed in the 

Washington Appellate Reports, but will.be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

We concur: 

'-'Y........nMIIIITTl JS:_:_tf--.. --

~J~J, __ 
Maxa, J. . 
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To: Eva Barnes 
From: JeffTolman 
Re: Changing your Will 
Date; 3-i.!-11 

Eva: 

You are here to ohange your Will from the Rova kids (your nieces and nephews) t'O Michele 
Wells, your friend, and her husband. I have gone over with you what I perceive are the goods and 
bads of the change. 
1. It is clear Michelle has been a good friend and helper to you over the past few years. 
2. Y au have had a falling out with your nieces and nephews over the past couple of years, 
believing they (1) tried to get a (unwarranted) Guardianship over you. (2) tried to move you off 
yourpropedy into assisted living (which you did not want), (3) tried to get rld oftenants against 
your wishes on the property you co-own with them, and ( 4) you fuel they have treated you badly 
(though I know from our meeting with them they would disagree). 
3. In 2009 or 2010 you requested and I drafted documents to change your Powers of Attorney 
from your nieces to Michelle. 
4. I told you there is a possibility, as always exists when a family member puts nonwfamily 
members who they have only known for a short period of time in their Will, that a Will contest is 
possible. Eva, you and I have spoken often about this situation over the past year or so. 1 believe 
you know the members ofyour :fum.ily, the nature and extent of your property and that it is your 
wish to put Michelle ~d her husband in your Will as your heirs. I also believe you Uilderstan.d 
that your biological family will likely teel Michelle somehow influenced or coerced you into 
placing her in your Will. If there is a Will contest l ca.u not be involved, as I would likely be a 
witness. And I do, after my discussions with you, alone, that you are aware of these things and 
the change in your Will is your free and voluntary choice. 

I have l'ead this and understand the ini:Ormation and advice Jeff Tolman has given me. It is my 
free and voluntary wish to change my Will to make Michelle Wells and her husband my sole 
heirs and to eliminate my nieces and nephews from any inheritance from me. 

Appendix 8 
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OFFICE RECEPTIONIST, CLERK 

To: Shelly Winsby 
Cc: Ken Masters; dhorton@davihortonlaw.com; howard@washingtonappeals.com; 

kwc@spin nakerbldg. com; jfm@spin nakerbldg. com 
Subject: RE: 91488-5- Rova v. Wells -ANSWER TO PETITION FOR REVIEW 

Rcc'd 4/29115 

From: Shelly Winsby [mailto:shelly@appeal-law.com] 
Sent: Wednesday, April 29, 2015 10:26 AM 
To: OFFICE RECEPTIONIST, CLERK 
Cc: Ken Masters; dhorton@davihortonlaw.com; howard@washingtonappeals.com; kwc@spinnakerbldg.com; 

jfm@spinnakerbldg.com 
Subject: 91488-5- Rova v. Wells- ANSWER TO PETITION FOR REVIEW 

ANSWER TO PETITION FOR REVIEW 

Case: Rova v. Wells 

Case Number: 91488-5 

Attorney: Kenneth W. Masters 

Telephone#: (206) 780-5033 

Bar No. 22278 

Attorney Email: ken@aJ2geal-law.com 

THANK YOU. 

S/eet4?11~ 
Secretary for Masters Law Group 
241 Madison Avenue No. 
Bainbridge Island W A 98110 
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