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I. IDENTITY OF PETITIONER 

The moving parties are Petitioners William Ralph; William Forth, 

eta!; and Virginia Carey, eta!. 

II. DECISION 

Petitioners in this consolidated proceeding respectfully request that 

this Court review the trial court orders in each of these four cases 

transferring venue from King County to Lewis County, entered on April 

16, 2015, and April21, 2015, appended hereto in the Appendix at 304-07, 

313-14, 320-21, and 326-27. 

III. ISSUES PRESENTED FOR REVIEW 

1. Whether the respective trial courts erred in ruling that, after 

defendants failed to affirmatively plead the defense of improper venue, 

failed to assert that affirmative defense in their previous CR 12 motions, 

and expressly argued against transfer of venue as a remedy, they had not 

waived the right to object to venue nearly four years after the fact? 

2. Whether the respective trial courts erred in ruling that 

venue was proper in Lewis County, not King County, when multiple 

applicable statutes allowed for venue in each and a transfer to Lewis 

County did not serve the convenience of witnesses? 

3. Whether the respective trial courts erred in ordering 

Petitioners to pay the costs of transferring venue when the case was 

properly filed in King County? 

IV. STATEMENT OF THE CASE 
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The Petitioners in this consolidated proceeding are owners of real 

and personal property located in Lewis County, Washington. 1 The 

Chehalis River flooded in early December 2007 and damaged Petitioners' 

real and personal property located in Lewis County. 2 Between December 

20 1 0 and January 2011, Petitioners filed four separate tort actions in King 

County seeking compensation from Respondents Washington Department 

ofNatural Resources ("Department"), Weyerhaeuser Company, and Green 

Diamond Resource Company ("Green Diamond") for the damage to 

Petitioners' property.3 Specifically, Appellant Ralph filed a tort action 

against the Department, Ralph v. Washington Dep't of Nat'! Resources, 

and a tort action against Weyerhaeuser and Green Diamond, Ralph v. 

Weyerhaeuser, et al. 4 Petitioners Forth and Carey both filed actions 

naming all three Respondents as defendants, Forth v. Weyerhaeuser, et al., 

and Carey v. Weyerhaeuser, et al. 5 

In Ralph v. Weyerhaeuser, et a!., Petitioners alleged in the 

"jurisdiction and venue" section that Weyerhaeuser and Green Diamond's 

principal places of business were located in King County. 6 In Ralph v. 

1 Ralph v. Dep't ofNatural Res., 182 Wn.2d 242,246,343 P.3d 342 (2014); Appendix at 
1-5, 14-16, 25-28, 40-43. 
2 Id 
3 Appendix at 1-50. 
4 Appendix at 1-12, 13-23. 
5 Appendix at 24-38, 39-50. 
6 Appendix at 4. 
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Dep 't of Nat 'l Resources, Forth, and Carey, Petitioners alleged that venue 

was "appropriate" in King County. 7 

After appearing, Respondents/Defendants filed answers to 

Petitioners' complaints in each case. 8 In each answer, 

Respondents/Defendants failed to plead improper venue as an affirmative 

defense. 9 Instead, in Ralph v. Weyerhaeuser, et a!., Weyerhaeuser and 

Green Diamond both admitted their principal places of business were 

located in King County with no further objection or mention of 

appropriate venue. 10 In Ralph v. Dep't of Nat'! Resources, the Department 

denied without explanation that venue was appropriate in King County. 11 

In Forth and Carey, Weyerhaeuser and Green Diamond denied venue was 

proper in King County "for lack of information." 12 The Department again 

denied without explanation that venue was proper in King County and 

additionally "reserve[ d] the right to move for a change of venue as 

permitted by court rule and statute." 13 

Nor did Respondents move in any of the cases for a change of 

venue. Instead, in June 2011, Respondents moved under CR 12(b)(1) to 

dismiss each case for lack of subject matter jurisdiction, alleging that 

7 Appendix at 16, 29, 43. 
8 Appendix at 53-111. 

9 ld. 
10 Appendix at 103, 109. 
11 Appendix at 96. 
12 Appendix at 54, 59-60, 83, 90. 

13 Appendix at 67, 75-76. 
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RCW 4.12.010(1) granted the Lewis County Superior Court exclusive 

subject matter jurisdiction over the cases. 14 

Respondents also expressly argued against transferring the cases to 

Lewis County. Specifically, in all four actions, Respondents made the 

following identical, affirmative representation to the respective trial 

courts: "Plaintiff may argue that the Court may cure this jurisdictional 

defect by transferring venue to Lewis County. This argument lacks 

merit." 15 In their oppositions to the motions to dismiss, Petitioners 

asserted that both jurisdiction and venue were proper in King County but, 

if the trial courts determined RCW 4.12.010 was applicable, it was best 

understood under existing precedent as a venue statute. 16 Thus, a change 

of venue, not dismissal, was the applicable remedy for any error. 17 

However, in their reply briefing, Respondents again expressly rejected a 

venue change. 18 

The trial courts in Ralph v. Weyerhaeuser, et al., Ralph v. Dep 't. of 

Natural Resources, and Forth entered orders dismissing those cases, from 

which Petitioners appealed; the trial court in Carey denied the motion to 

dismiss and stayed that matter pending the appeals in the related matters. 19 

After consolidating the three previous appeals, the Court of Appeals 

14 Ralph, 182 Wn.2d at 246; Appendix at 112-117, 140-146, 169-176, 201-207. 
15 Appendix at 115,144,173,206. 
16 Appendix at 121-131, 150-160, 180-191,208-218. 
17 Appendix at 130-131, 159-160, 190-91, 217-18. 
18 Appendix at 138, 167, 198,225. 
19 Ralph, 182 Wn.2d at 246; Appendix at 231-35 
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affirmed the orders dismissing those cases. 20 On review, this Court held 

that RCW 4 .12. 01 0 pertains to venue, not subject matter jurisdiction; 

reversed the Court of Appeals; and remanded for further proceedings. 21 

On April 2, 2015, this Court issued its mandate in the Ralph and 

Forth cases.22 On remand, Respondents moved in each of these four cases 

to transfer venue to the Lewis County Superior Court. 23 Respondents 

generally argued that a transfer of venue to Lewis County was appropriate 

under RCW 4.12.030(1) because (1) under RCW 4.12.010 and this Court's 

characterization of that statute in Ralph as a "mandatory venue" statute, 

Lewis County was the mandatory venue for the cases and (2) a transfer of 

venue to Lewis County was also appropriate under RCW 4.12.030 for the 

convenience of the witnesses in the case.24 Conditioned on the trial courts 

transferring venue under RCW 4.12.030(1), Respondents also requested 

the trial courts order Petitioners to pay the costs of changing venue and 

announced their intention to move for an award of attorney fees as well. 25 

Petitioners opposed each motion on the exact same grounds: (1) 

Respondents waived the affirmative defense of improper venue under CR 

12(h) by failing to plead it in their answers or join that defense in their 

motion to dismiss; (2) venue was proper in King County under RCW 

20 Ralph, 182 Wn.2d at 247. 
21 Ralph, 182 Wn.2d at 259. 
22 Appendix at 237-38. 
23 Appendix at 239-259. 
24 See, e.g., Appendix at 241-42. 
25 Appendix at 242. 
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4.12.020, RCW 4.12.025, and RCW 4.92.010; (3) witness convenience did 

not warrant transferring venue to Lewis County under RCW 4.12.030(3); 

and ( 4) Respondents should not be awarded their associated costs if venue 

was transferred to Lewis County.26 

The respective trial courts entered orders in each case transferring 

venue to Lewis County.27 The Carey trial court was the only one to 

provide an explanation in its order for transferring venue to Lewis County, 

reasoning that (1) Respondents' pre-Ralph motion to dismiss had asserted 

that the action was "brought in the [in]correct county," but merely sought 

the wrong remedy, thus preserving their objection to venue; and (2) venue 

was appropriate in Lewis County, citing RCW 4.12.01 0(1) and this 

Court's decision in Ralph.28 In each case, Petitioners timely filed notices 

of discretionary review directed to this Court.29 

V. ARGUMENT 

A. As A Matter of Precedent, Accepting Discretionary Review of 
the Respective Trial Court's Venue Decisions is Appropriate 

As this Court held decades ago, if a plaintiff objects to a venue 

decision, 

[the plaintiffs] proper remedy [is] to seek [discretionary 
review] and not to wait until the trial [is] concluded and 
then ask an appellate court to set aside an unfavorable 

26 Appendix at 260-297. 
27 Appendix at 304-07, 313-14, 320-21, 326-27. 
28 Appendix at 305-06. 
29 Appendix at 299-328. 
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judgment on the basis that the venue was laid in the wrong 
county. 

Lincoln v. Transamerica Inv. Corp., 89 Wn.2d 571, 578, 573 P.2d 1316 

(1978) (footnote omitted). Accordingly, "this court has consistently taken 

cognizance of [motions for discretionary review of] orders pertaining to 

venue." Lincoln, 89 Wn.2d at 578. 

In the decades since Lincoln, Washington appellate courts have 

adhered to the general rule announced in Lincoln, routinely granting 

discretionary review of trial court orders granting or denying a change of 

venue, often without reference to a particular provision of RAP 2.3(b ). 

See, e.g., Old Nat. Bank of Wash. v. Rainier Bancorporation, 18 Wn. App. 

353, 354-55, 567 P.2d 695 (1977); Kahclamat v. Yakima County, 31 Wn. 

App. 464, 465, 643 P.2d 453 (1982); Roy v. City of Everett, 48 Wn. App. 

369, 3 70, 73 8 P .2d 1090 (1987); Bechtel Civil and Minerals, Inc. v. South 

Columbia Basin Irr. Dist., 51 Wn. App. 143, 752 P.2d 395 (1988); Hickey 

v. City of Bellingham, 90 Wn. App. 711,713, 953 P.2d 822 (1998); Hatley 

v. Saberhagen Holdings, Inc., 118 Wn. App. 485, 488, 76 P.3d 255 

(2003); Moore v. Flateau, 154 Wn. App. 210, 212, 225 P.3d 361 (2010); 

see also In reMarriage of Hennemann, 69 Wn. App. 345, 348, n.3, 848 

P.2d 760 (1993) (noting that this Court "has encouraged discretionary 

review of interlocutory review of venue decisions," citing Lincoln, 

because doing so avoids the problems of "a second trial and the attendant 

expense and waste of judicial resources."). 
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Indeed, in Kahclamat, the Court of Appeals granted discretionary 

review of a trial court's order granting a motion to change venue involving 

an issue materially identical to the primary issue presented by this case: 

whether the moving party had waived its right to request a change of 

venue. 31 Wn. App. at 466. Accordingly, Lincoln's general rule and 

Kahclamat compel acceptance of discretionary review of this case. 

B. This Court Should Accept Review of the Four Orders 
Transferring Venue Because the Respective Trial Courts Have 
Committed Obvious Error Rendering Further Proceedings 
Useless 

Furthermore, under RAP 2.3(b)(l), this Court may accept 

discretionary review when "[t]he superior court has committed an obvious 

error which would render further proceedings useless." Because (1) the 

respective trial courts committed obvious error in granting Respondents' 

motions to change venue and (2) that error would result in four useless 

trials, discretionary review is appropriate. 

1. The Trial Courts Committed Obvious Error By Transferring 
Venue Because Respondents Waived Their Objections to 
Improper Venue 

First, this Court reviews de novo whether a defendant waived an 

affirmative defense such as improper venue. Estate of Dormaier v. 

Columbia Basin Anesthesia, PLLC, 177 Wn. App. 828,858,313 P.3d 431 

(20 13). "The initial choice of venue belongs to the plaintiff." Eubanks v. 

Brown, 180 Wn.2d 590, 595, 327 P.3d 635 (2014). "If initial venue is not 

proper as to the defendant, the defendant may either waive their objection 
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to the erroneous venue by failing to object or move to transfer the case to 

where venue is proper." !d. 

However, improper venue is an affirmative defense and, thus, 

Washington's civil rules impose specific requirements for the timing of 

and manner in which the defendant "objects." Specifically, an affirmative 

defense of improper venue is waived if not made by motion under CR 

12(b) or asserted in a responsive pleading. Oltman v. Holland America 

Line USA, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008) (citing CR 

12(h)(1)30
; Andrews v. Cusin, 65 Wn.2d 205, 396 P.2d 155 (1964) ("An 

affirmative defense of improper venue is waived if not made by motion 

under the rule or included in a responsive pleading."); Kahclamat, 31 Wn. 

App. at 466 ("When ... a rule 12(b) defense or objection is raised by 

motion prior to pleading or in conjunction with the responsive pleading .. 

. a failure to join all other 12(b) defenses or objections which were then 

3° CR 12(h)(l) provides: 

A defense of lack of jurisdiction over the person, improper venue, 
insufficiency of process, or insufficiency of service of process is 
waived (A) if omitted from a motion in the circumstances described in 
section (g), or (B) if it is neither made by motion under this rule nor 
included in a responsive pleading or an amendment thereof permitted 
by rule 15(a) to be made as a matter of course. 

CR 12(g) provides: 

A party who makes a motion under this rule may join with it any other 
motions herein provided for and then available to him. If a party makes 
a motion under this rule but omits therefrom any defense or objection 
then available to him which this rule permits to be raised by motion, he 
shall not thereafter make a motion based on the defense or objection so 
omitted, except a motion as provided in subsection (h)(2) hereof on any 
of the grounds there stated. 
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available to the defendant results in a waiver of the omitted defenses or 

objections."). 

Here, Respondents failed to assert the affirmative defense of 

improper venue in its answer and failed to join the defense in its CR 12(b) 

motion to dismiss. Furthermore, in their motions to dismiss, Respondents 

expressly refuted that transfer of venue was even an option. In their 

motions, Respondents stated, 

Plaintiffs may argue that the Court may cure this 
jurisdictional defect by transferring venue to Lewis County. 
This argument lacks merit. 31 

31 Petitioners anticipate that Respondents may argue that it would be inequitable to hold 
that they waived their objection to venue by failing to move in the alternative for a 
transfer of venue because they were entitled to rely on Washington precedent existing 
before this Court's holding in Ralph, 182 Wn.2d at 258, that RCW 4.12.010 relates to 
venue, not jurisdiction and, thus, the only remedy they could seek was dismissal of the 
action. 

Such an argument, however, misstates Washington law prior to Ralph. As this 
Court observed in Ralph, although prior precedent had characterized RCW 4.12.020 as 
jurisdictional, in practice the statute had repeatedly been applied to allow trial courts to 
"confer" their "jurisdiction" over an action to another court and transfer the case to that 
latter court. Ralph, 182 Wn.2d at 255 (citing Snyder v. Ingram, 48 Wn.2d 637, 639, 296 
P.2d 305 (1956); Cugini v. Apex Mercury Mining Co., 24 Wn.2d 401, 409, 165 P.2d 82 
(1946); N. Bend Lumber Co. v. City of Seattle, 147 Wash. 330, 336, 266 P. 156 (1928)). 

Accordingly, Washington law-even prior to Ralph-provided sufficient notice 
to Respondents that transfer of these cases to Lewis County was a viable alternative. 
And, indeed, Respondents would have suffered no prejudice had they attempted to "cover 
their bases" by arguing in their motions to dismiss that, in the event the trial disagreed 
that dismissal on jurisdictional grounds was appropriate, Lewis County was the proper 
forum for these actions. 

Instead, Respondents strategically engaged in a zero sum game of seeking an 
exclusive remedy of dismissal because Respondents could have been at risk of being 
barred by the statute of limitations if they were forced to refile. Respondents were 
entitled to their litigation tactics, but this tactics now have a manifest and certain 
consequence, which is that Respondents have waived the defense of improper venue. 
Kahclamat, 31 Wn. App. at 466; CR 12(g); CR 12(h)(l ). 

Petitioners also anticipate that Respondents will argue their general denials of 
venue in their various answers, either unexplained or "for lack of information" were 
sufficient to preserve their subsequent objections to venue. However, CR 8(c) provides 
that parties "shall set forth affirmatively ... any other matter constituting an avoidance or 
affirmative defense." Thus, "Any matter that does not tend to controvert the opposing 
party's prima facie case as determined by applicable substantive law should be pleaded, 
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Kachlamat is on all fours. There, the issue was whether "the 

defendant waive[ d] its right to request a change of venue by not asserting 

its objections to venue in a motion prior to pleading or in its answer, and 

in waiting a year to make its request." Division One answered 

affirmatively. "A rule 12(b) defense or objection must be asserted by a 

defendant either by motion prior to pleading or else in its responsive 

pleading if no rule 12(b) motions were made by the defendant before so 

pleading." !d. (Emphasis added); see also Raymond, 24 Wn. App. at 114-

115. The Kahclamat Court held that the defendant waived his challenge 

to venue because he did not move to change venue "until many months 

after its answer and motion to dismiss were filed." !d. 

Like in Kachlamat, Respondents failed to raise improper venue as 

an affirmative defense and failed to join the defense in its CR 12(b) 

and is not put at issue by a general denial." Shinn Irr. Equipment, Inc. v. Marchand, 1 
Wn. App. 428, 430-31, 462 P.2d 571 (1969) (emphasis added); see also Harting v. 
Barton, 101 Wn. App. 954, 962, 6 P.3d 91 (2000) (stating the same). 

Here, Respondents only made general denials regarding Petitioners' venue 
allegations, as opposed to properly pleading improper venue as an affirmative defense. 
Both CR 8(c) and Shinn make clear that such general denials are insufficient to preserve 
an affirmative defense such as improper venue. Accordingly, Respondents waived their 
objections to venue. 

Finally, Petitioners anticipate that the Department will argue that its purported 
"reserve[ations]" in Forth and Carey of "the right to move for a change of venue as 
permitted by court rule and statute" were sufficient to preserve its objections to venue in 
those cases. However, court rules permit such a motion only when improper venue is 
properly pleaded as an affirmative defense or asserted as part of a CR 12 motion filed in 
the case. CR 8( c); CR 12(h)(l ); CR 12(g). Here, the Department did neither. Holding 
that the Department's equivocation regarding venue was sufficient to preserve its action 
would contravene the plain language and clear purpose of the Civil Rules by allowing it a 
second bite at an issue it tactically chose to waive in hopes of strengthening its arguments 
for outright dismissal of those cases. 
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motion. After a lengthy appeal process, Respondents now argue, for the 

first time, that venue is improper. But Washington law is clear: A 

defendant waives the right to assert improper venue if it (1) fails to 

affirmatively plead the defense in a responsive pleading and (2) fails to 

join the defense in a CR 12(b) motion. Respondents waived their 

improper venue objections, and the trial court committed obvious error in 

granting their motions to transfer venue. 

2. The Trial Courts Committed Obvious Error By Transferring 
Venue Because Venue Was Proper In King County 

Even if Respondents did not waive their objections to improper 

venue, the trial court still committed obvious error in concluding venue 

was proper in Lewis County under RCW 4.12.010(1) and transferring 

venue because venue was proper in King County under RCW 4.12.020, 

RCW 4.12.025(3), and RCW 4.92.010. This issue presents the issue of 

determining the applicability of competing venue statues, an issue of 

statutory interpretation reviewed de novo. Eubanks v. Brown, 180 Wn.2d 

590, 596-97, 327 P.3d 635 (2014); see also Moore v. Flateau, 154 Wn. 

App. 210, 214, 255 P.3d 361 (2010) (transfers of venue under RCW 

4.12.030(1) because case is filed in improper county reviewed de novo). 

Respondents and, apparently, the trial courts relied on this Court's 

observation in Ralph that RCW 4.12.010 "applies to tort actions seeking 

monetary relief for damages to real property and relates to venue" and its 

characterization of that statute as relating to "mandatory venue." 182 

Wn.2d at 257, 259. However, this Court's decision in Ralph did not 
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purport to address and, indeed, could not have addressed an issue not 

before it: the interaction between RCW 4.12.010(1) and other applicable 

venue statutes. Accordingly, the trial courts committed obvious error by 

extending Ralph's holding beyond the confines of its particular facts and 

issues to conclude that RCW 4.12.010(1) operates to the exclusion of all 

other applicable venue statutes. 

Now, however, that issue is squarely before the Court. The 

flooding at issue caused a great deal of damage to Petitioners; part of this 

will be damage to their real property in Lewis County, but another portion 

of the damages analysis will entail damage to their personal property as 

well as emotional distress in seeing his property destroyed. In this vein, 

RCW 4.12.020 applies, which mandates that actions for the recovery of 

damages for injuries to the person or for injury to personal property shall 

be tried either in the county where the cause arose or in the county in 

which one ofthe defendants resides. 32 See also RCW 4.92.010(4) (venue 

for actions against the State "shall be ... [t]he county where the action 

may be properly commenced by reason of the joinder of an additional 

32 RCW 4.12.020 states in relevant part: 

Actions for the following causes shall be tried in the county 
where the cause, or some part thereof, arose: 

* * * 
(3) For the recovery of damages for injuries to the person or for injury 
to personal property, the plaintiff shall have the option of suing either 
in the county in which the cause of action or some part thereof arose, or 
in the county in which the defendant resides, or if there be more than 
one defendant, where some one of the defendants resides, at the time of 
the commencement of the action. 
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defendant); RCW 4.12.025(3) ("The venue of any action brought against a 

corporation, at the option of the plaintiff. shall be: (a) In the county 

where the tort was committed; ... or (d) in the county where the 

corporation has its residence"). In the present case, the tort was 

committed and the cause of action arose at Weyerhaeuser's headquarters 

in King County, where the policies and procedures causing the negligent 

timber practices were born, cultivated, and ordered. And, at the very least, 

Weyerhauser resides in King County by virtue of being headquartered 

there. Thus, venue in each case was proper in King County under RCW 

4.12.020, RCW 4.12.025(3), and RCW 4.92.010. 

Furthermore, all three of those venue statutes utilize the same 

mandatory term "shall" as RCW 4.12.010 and, thus, may all be fairly 

characterized as "mandatory venue" statutes. "When two statutes 

apparently conflict, the rules of statutory construction direct the court to, if 

possible, reconcile them so as to give effect to each provision." Anderson 

v. Dep't of Corrections, 159 Wn.2d 849, 861, 154 P.3d 220 (2007) 

(quoting State v. Landrum, 66 Wn. App. 791, 796, 832 P.2d 1359 (1992)). 

Thus, in order to give effect to the mandatory "shall" in each statute, the 

Court should interpret them as permitting plaintiffs a choice of venues in 

which to file their lawsuits, so long as the chosen venue is one of the 

venues permitted by the multiple, applicable statutes mandating venue or 

giving mandatory effect to plaintiffs' choice. See Johanson v. City of 

Centralia, 60 Wn. App. 748, 750-51, 907 P.2d 376 (1991) (giving 

competing venue statutes a "complementary" interpretation of permitting 
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plaintiff to choose between each to give each statute effect). Accordingly, 

the trial courts' conclusion that RCW 4.12.010 operates as a "mandatory" 

venue statute to the exclusion of all others invalidated the other applicable 

venue statutes and further constituted obvious error. 

Moreover, although none of the trial courts' written order 

purported to rely on RCW 4.12.030(3), no tenable or reasonable ground 

exist for transferring venue to Lewis County to serve "the convenience of 

witnesses." This Court reviews a decision to transfer venue under RCW 

4.12.030(3) for abuse of discretion. Moore v. Flateau, 154 Wn. App. 210, 

214, 255 P.3d 361 (2010). A trial court abuses its discretion if its decision 

is manifestly unreasonable or exercised on untenable grounds or for 

untenable reasons. Salas v. Hi-Tech Erectors, 168 Wn.2d 664, 668-69, 

230 P.3d 583 (2010). "'A discretionary decision is based on untenable 

grounds or made for untenable reasons if it rests on facts unsupported in 

the record or was reached by applying the wrong legal standard."' McCoy 

v. Kent Nursery, 163 Wn. App. 744, 758, 260 P.3d 967 (2011) (internal 

quotation marks omitted) (quoting State v. Quismundo, 164 Wn.2d 499, 

504, 192 P.3d 342 (2008)). 

Here, on a balance, there cannot be a reasonable debate that most 

of the central witnesses to this lawsuit will be in King County. The 

underlying forest practices and policies that caused damages to 

Petitioners' property occurred at the Weyerhaeuser headquarters. All of 

the necessary documents will be coming from the Weyerhaeuser 

headquarters, and in fact, before this case was dismissed, the undersigned 
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were planning to visit Weyerhaeuser headquarters to review the boxes of 

responsive discovery documents. The experts as well will also likely be 

from King County or immediately surrounding counties. The only 

witnesses who will be in Lewis County are Petitioners and some 

eyewitnesses. Taken together, witness convenience does not weigh in 

favor of transferring venue. Accordingly, the respective trial courts 

abused their discretion in transferring the cases to Lewis County by 

exercising that discretion based on unreasonable and untenable grounds. 

3. The Trial Courts Committed Obvious Error in Ordering 
Petitioners to Pay the Costs of Transferring Venue When the 
Cases Were Properly Filed in King County 

Furthermore, even if this Court were to hold that Respondents did 

not waive their objections to venue and that the trial courts did not err in 

transferring the cases to Lewis County for witness convenience, the trial 

courts committed obvious error in ordering Petitioners to pay the costs of 

transferring venue. RCW 4.12.09033 requires the party successfully 

moving for a venue change to pay the associated costs unless the venue 

33 RCW 4.12.090(1) provides: 

When an order is made transferring an action or proceeding for trial, 
the clerk of the court must transmit the pleadings and papers therein to 
the court to which it is transferred and charge a fee as provided in 
RCW 36.18.016. The costs and fees thereof and of filing the papers 
anew must be paid by the party at whose instance the order was made, 
except in the cases mentioned in RCW 4.12.030(1), in which case the 
plaintiff shall pay costs of transfer and, in addition thereto, if the court 
finds that the plaintiff could have determined the county of proper 
venue with reasonable diligence, it shall order the plaintiff to pay the 
reasonable attorney's fee of the defendant for the changing of venue to 
the proper county. The court to which an action or proceeding is 
transferred has and exercises over the same the like jurisdiction as if it 
had been originally commenced therein. 
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change is ordered under 4.12.030(1), i.e., "the county designated in the 

complaint is not the proper county." For the reasons stated above, venue 

for these cases was also proper in King County under RCW 4.12.020, 

RCW 4.12.025(3), and RCW 4.92.01 0. Accordingly, the trial court 

committed obvious error by ordering Petitioners, not Respondents, to bear 

the cost of transfer. 

4. The Trial Courts' Obvious Error Rendered Further Proceedings 
Useless 

Finally, the respective trial courts' obvious error in transferring 

venue from King County to Lewis County rendered further proceedings 

useless. Normally, interlocutory review of trial court orders is disfavored 

because it lends itself too piecemeal, multiple appeals. Right-Price 

Recreation LLC v. Connells Prairie Cmty. Council, 146 Wn.2d 370, 380, 

46 P .3d 789 (2002). This general rule is rooted in the sound principle that 

most interlocutory orders involve matters such as discovery, evidentiary 

rulings, or denials of summary judgment motions, as the ultimate propriety 

and effect of such rulings may vary from case to case and requires the full 

trial context to evaluate. See Minehart v. v. Morning Star Boys Ranch, 

156 Wn. App. 457, 467-68, 232 P.3d 591 (2010). 

As discussed above, however, Washington appellate courts treat 

trial court decisions regarding venue differently, applying a general rule of 

accepting discretionary review of such decisions despite their interlocutory 

nature. Such a rule is rooted in a sound principle as well: unlike error in 

other types of interlocutory rulings and orders, any decision regarding 
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venue is either erroneous or proper at the outset, independent of what 

might transpire during the remainder of the proceedings. Moreover, a 

venue decision fundamentally alters the course of the proceedings as a 

whole; any alleged error regarding such a decision presents an issue of 

whether the case can "go forward" in the present venue, Hickey, 90 Wn. 

App. at 712; and an appellate court's determination of error would require 

remand for a new trial after appellate review. See, e.g., Kahclamat, 31 

Wn. App. 464, 465, 643 P.2d 453 (1982); Roy v. City of Everett, 48 Wn. 

App. 369, 370, 738 P.2d 1090 (1987). Thus, venue decisions "render[s] 

further proceedings useless," and discretionary review of such decisions 

avoids the problems of "a second trial and the attendant expense and waste 

of judicial resources." In reMarriage of Hennemann, 69 Wn. App. at 348 

n.3. 

Here, the respective trial courts entered orders transferring venue 

from King County to Lewis County. Petitioners maintain that the 

respective trial court committed obvious error in doing so; regardless, 

considerations of both trial and appellate court judicial economy make 

imperative immediate appellate review of those orders to avoid a 

potentially useless trial. Accordingly, this Court should accept review 

under RAP 2.3(b)(l). 
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C. This Court Should Accept Review of the Four Orders 
Transferring Venue Because the Respective Trial Courts Have 
Committed Probable Error Substantially Altering the Status 
Quo 

Even if this Court determines that review is not warranted under 

RAP 2.3(b)(l), RAP 2.3(b)(2) provides for discretionary review when 

when "[t]he superior court has committed probable error and the decision 

of the superior court substantially alters the status quo or substantially 

limits the freedom of a party to act." Here, the respective trial courts' 

decision to transfer venue to Lewis County (1) constitute probable error 

and (2) substantially altered the status quo, thus warranting discretionary 

review. 

First, even if this Court concludes that Petitioners do not 

demonstrate the venue decisions constituted "obvious" error, they at least 

meet the lesser standard of "probable" error for all the reasons discussed 

above. The Kahclamat court held that defendants had waived their 

objections to venue in circumstances highly analogous to those in this 

case. Furthermore, even if Respondents did not waive their objections to 

venue, multiple other venue statutes provided for proper venue in King 

County, and no tenable reason existed for transferring venue to Lewis 

County. 

Second, and also for the reasons already discussed above, the trial 

courts' probable error substantially altered the status quo. Simply put, 

with the trial courts' transfers of venue, the entirety of the local forum 

characteristics for this litigation-be they the potential judges; the shared 
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community values and perspectives from which a jury pool may be drawn; 

and even the attendant financial costs and expenditure of resources in 

litigating in Lewis County, as opposed to King County-have changed. 

Viewed through such a lens, it is unsurprising that Washington appellate 

courts have previously held that venue change decisions met RAP 

2.3(b)(2)'s requirements for discretionary review. See, e.g., Old Nat'! 

BankofWash., 18 Wn. App. at 355. Likewise, because this case presents 

those very circumstances, it meets the "status quo" prong of RAP 

2.3(b )(2). Accordingly, this Court should grant Petitioners' motion for 

discretionary review. 

VI. CONCLUSION 

For all these reasons, Petitioners respectfully request this Court to 

accept discretionary review of the respective trial courts' April 16 and 

April 21, 2015 orders transferring venue from King County to Lewis 

County. 

RESPECTFULLY SUBMITTED this 1st day of July, 2015. 

PFAU COCHRAN VERTETIS AMALA, PLLC 

By£LQ.GJL. 
Darrell L. Cochran, WSBA No. 22851 
Loren A. Cochran, WSBA No. 32773 
Kevin M. Hastings, WSBA No. 42316 
Christopher E. Love, WSBA No. 42832 
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STATE OF WASHINGTON ) 
)ss 

COUNTY OF KING ) 

Laura Neal, being first duly sworn upon oath, deposes and says: 

I am a citizen of the United States of America and of the State of Washington, 
over the age of twenty-one years, not a party to the above-entitled matter and competent 
to be a witness therein. 

That on July 1, 2015, I placed for delivery with Legal Messengers, Inc., a true 
and correct copy of the above, directed to: 

Mark Jobson 
Attorney General of Washington 
7141 Cleanwater Drive SW 
P.O. Box 40126 
Olympia, WA 98504-0126 
Attorney for: State of Washington Dept. of Natural Resources 

Kelly P. Corr 
Seann C. Colgan 
Joshua J. Preece 
Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, W A 98154 
Attorneys for: Green Diamond Resource Company 

Louis D. Peterson 
Hillis Clark Martin & Peterson, P.S. 
1221 Second Avenue 
Suite 500 
Seattle, WA 98101 
Attorney for: Weyerhaeuser Company 

DATED this 1'1 day ofJuly, 2015. 

ea 
ega! Assistant to 

Darrell L. Cochran 
4832-3216-0037, V. 1 
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OFFICE RECEPTIONIST, CLERK 

To: Chris Love 
Subject: RE: Case# 91711-6- William Ralph v. Weyerhaeuser Company, et al. 

Received 7/1/2015 

Supreme Court Clerk's Office 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is bye
mail attachment, it is not necessary to mail to the court the original of the document. 

From: Chris Love [mailto:chris@pcvalaw.com] 
Sent: Wednesday, July 01, 2015 4:48 PM 
To: OFFICE RECEPTIONIST, CLERK 
Subject: Case# 91711-6- William Ralph v. Weyerhaeuser Company, et al. 

Per the Clerk's letter dated July 1, 2015, please find attached a copy of Petitioners' Motion for Discretionary Review 
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Christopher Love 
Associate Attorney 
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Tacoma, WA 98402 
253-348-2199- direct 
253-777-0799-- office 
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CONFIDENTIAL under applicable law, and/or may contain ATTORNEY WORK PRODUCT. If you are not the intended 
recipient, you are hereby notified that any dissemination of this communication is strictly prohibited. If you have received this 
communication in error, please delete all electronic copies of this message and its attachments, destroy any hard copies you may 
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FILED 
1 0 DEC 02 PM 3:49 

KING COUNTY 
SUPERIOR COURT CLERK 

E-FILED 
CASE NUMBER: 10-2-42012-6 K T 

SUPERIOR COURT FOR THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

William Ralph, individually, 

Plaintiff, 

vs. 

WEYERHAEUSER COMPANY~ a 
Washington Corporation; and GREEN 
DIAMOND RESOURCE COMPANY, a 
Washington Corporation, 

Defendants. 

NO. 

COMPLAINT 

[JURY DEMANDED] 

[CLERK'S ACTION 
REQUESTED] 

COMES NOW Plaintiff, by and through their attorneys, Darrell L. Cochran and Pfau, 

Cochran, Vertetis, Kosnoff; PLLC, and bring this action against the Defendants named herein. 

Plaintiff alleges the following on information and belief: 

Ill 

Ill 

Ill 

Ill 
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I. INTRODUCTION 

While some in goveniment and the timber industry have 
referred to the record floods as an "act of God," clearly there 
was a human hand involved that made a bad situation worse. 

Current Washington State Commissioner of Public Lands, Peter J. Goldmark, The Seattle 

Times, January 30, 2008 (attached). 

1.1 This case arises from unreasonably dangerous and unlawful forest practices by 

the Defendants on steep and unstable slopes throughout the Chehalis River basin in western 

Lewis County, Washington. These practices caused hundreds of landslides in the Chehalis 

River basin on or about December 3, 2007, displacing the waters of the Chehalis River and 

t1ooding commercial property of the Plaintiff. 

1.2 Defendants Weyerhaeuser Company and Green Diamond Resource Company, 

owners of much of the land drained by the Chehalis River, owed a duty to exercise reasonable 

care in the use of and logging activities on their property to avoid harming neighboring 

landowners. Defendants knew or should have known that their logging activities in and 

around the Chehalis River basin created an unreasonable danger for their neighbors' property. 

Defendants knew or should have known that the steep slopes on their collective properties 

were unstable because they had a thin mantle of permeable soil over impermeable bedrock. 

Defendants knew or should have known the climate on these slopes included recurrent, 

periodic heavy rainfall, including predictably warm rain on accumulated snow. Further, 

Defendants knew or should have known that extensive clear-cutting, logging and road 

building would disturb the slopes and create. a great danger of debris flows throughout the 

basin that would f1ow into the Chehalis River and displace its water. Defendants knew or 

should have known from the extensive literature on landslide and debris flows, much of it 
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commissioned by and/or created for Defendants, that its activities created an unreasonable 

danger. 

l.3 Defendants have in the past claimed and it is antic.ipated will again claim that 

these landslides and the resultant debris flow and t1oods occurred as a reslllt of an unfortunate 

"Act of God," a product of unpredictable, torrential rains. However, Defendants use this 

same excuse regularly when they are called to accept responsibility for forest practices that 

result in destructive landslides and devastating floods. Washington State Commissioner of 

Public Lands, Peter J. Goldmark, aptly illustrated the problem in a January 30, 2008 column 

written in the wake of the Decembet 2007 f1oods for The Seattle Times: 

!d. 

In this case, the buck stops at the Department of Natural 
Resources, tasked with permitting timber sales - even on 
private land, in this case Weyerhaeuser- on slide-prone, steep 
slopes. 

As stark photos of the clear-cut hillside illustrate, the agency 
pennitted a clear-cut on a slope that should never have been 
logged in this manner, if at all. Led by Public Lands 
Commissioner Doug Sutherland, agency personnel acted against 
state rules designed to balance harvest goals with protecting 
property, public safety and the environment. 

In short, they failed to exercise appropriate professional 
distance between a public agency with a broad public mission 
and the industry they are tasked to oversee. 

Unfo.ttunately, this is not an isolated case of lax. oversight and 
too-cozy relationships with industry, whether timber or large 
developers. From land swaps that result in forests lost to strip 
malls and vacation homes to similar land-damaging clearcuts, 
the department and its leadership are failing to protect both 
public health and the long-term value of our public land." 
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II. PARTIES 
2 

3 
2.1 Plaintiff Bill Ralph is a resident of Lewis County j Washington. Several of his 

4 
commercial properties flooded in the December 2007 floods of the Chehalis River and Salzer 

Creek. 
5 

6 
2.2 Defendant Weyerhaeuser Company (hereinafter "Weyerhaeuser") owns m· 

7 manages 22 million acres of global timberland with offices or operations in 10 countries. 

8 Weyerhaeuser owns or manages nearly 1.1 million acres of timberland in Washington State 

9 including a significant portion in and around the Chehalis River basin. 

10 2.3 Defendant Green Diamond Resource Company (hereinafter "Green Diamond") 

11 is a logging company that engages in the ownership and operation of timberlands and the 

12 
manufacture of lumber. It has operations in Califomiaj Oregon, and Washington. Green 

13 
Diamond Resourc.e Company was founded as Simpson Resource Company and changed its 

14 
name to Green Diamond Resource Company in 2004. Green Diamond is believed to own and 

15 
or manage a significant portion of timberland in and around the Chehalis River basin. 

16 

III. JURISDICTION AND VENUE 
17 

18 
3.1 Plaintiff re-:-alleges and incorporates herein the preceding paragraphs of the 

19 
Complaint as though set fmth in full. 

20 3.2 Defendant Weyerhaeuser's principal place of business is at its International 

21 Headquarters located within King County, in Federal Way, Washington. 

22 3.3 Defendant Green Diamond Resource Company has .its principal place of 

23 business located within King County, in Seattle, Washington. 

24 IV. FACTS 

25 

26 

4.1 Plaintiff re-alleges and incorporate herein the preceding paragraphs of this 

Complaint as though set fmth in full. 
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4.2 On or about December 3, 2007, Plaintiff's commercial properties were flooded 

by water originating from the Chehalis River and Salzer Creek. 

4.3 The Chehalis River basin contains shorelines of the state as defined in the 

Shoreline Management Act of 1971 (SMA), 90.58 RCW. 

4.4 In the years preceding December 3, 2007, Defendants' unreasonable forest 

practices, including timber harvesting, extraction, and road building on hazardous steep slopes 

in the upper Chehalis River basin created a dangerous condition on their lands. 

4.5 Previous landslides in these areas demonstrated a substantial likelihood of soil 

erosion, sediment delivery to public resources, mass wasting, and a probable significant 

adverse impact to the environment and public safety. 

4.6 When heavy rain fell on or about December 3, 2007, steep slopes stripped of 

trees could not absorb the excess water and quickly eroded. 

Ill 

/// 

Ill 
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4.7 Landslides in the clear cut areas dumped millions of tons of mud, rocks, and 

logging debris into the Chehalis River, dramatically rose the water level in the river and 

formed debris clams that blocked the river's channeL 

4.8 Several of these unstable earthen dams disintegrated under the immense 

backpressure building in the river. When the backwater burst through, ul1 the mud and debris 

rushed downstream and backed up behind bridges along the Chehalis River. Twenty-seven 
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bridges on the river failed under the deluge, broke apart, and released all the water and debris 
2 

behind them. 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 4.9 In addition to flooding lands drained by the Chehalis River, the floodwaters 

14 
reversed the ilow of Salzer Creek, where a dike wall broke and allowed additional flooding 

15 
into southern Centralia, including Plaintiff's commercial and real property. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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V. CAUSES OF ACTION 
2 

A. Negligence 
3 

4 
5.1 Plaintiff re-alleges and .incorporates herein the preceding paragraphs of this 

5 
Complaint as though set forth in full. 

6 
5.2 By their actions, Defendants Weyerhaeuser and Green Diamond breached their 

7 duties owed to Plaintiff, including duties as landowners to adjacent landowners; and their 

8 responsibilities to execute reasonable care to prevent their logging activities from causing 

9 harm to foreseeable endangered persons and property. 

10 5.3 Bytheir actions, Defendants have bi·eached duties owed to Plainti1I. 

11 5.4 By these actions, Defendants are liable to Plaintiff for general and special 

12 
damages incurred as a result of their negligence and failure to comply with the applicable 

13 
regulations in accordance with the laws of the State of Washington. 

14 
B. Trespass 

15 

16 
5.5 Plaintiff re-alleges and incorporates herein the preceding paragraphs of the 

17 
Complaint as though set forth in full. 

18 
5.6 Activities on property of Weyerhaeuser and Green Diamond caused injury to 

19 Plaintiff's property. This constitutes a trespass upon property. 

20 C. Tortious Interference with Contractual Relations and Business Expectancy 

21 5.7 Plaintiff re'-alleges and incorporates herein the preceding paragraphs of the 

22 Complaint as though set forth in full. 

23 

24 

25 

26 

5.8 By their actions, Weyerhaeuser and Green Diamond improperly intetfered with 

the contractual relationships and business expectancies Plaintiff had with his customers and 

vendors, and has caused a disruption of said relationships. 
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D. Conversion 
2 

3 
5.10 Plaintiff re-alleges and incorporates herein the preceding paragraphs of this 

4 
Complaint as though set forth in full. 

5 
5.11 Weyerhaeuser and Green Diamond unlawfully converted Plaintiff's property. 

6 
E. Sho1·eline lVIanagement Act of 1971 

7 5.12 Plaintiff re-alleges and incorporates herein the preceding paragraphs of this 

8 Complaint as though set forth in full. 

9 5.13 Defendants failed to obtain a shoreline substantial development permit for 

1 0 forest practices that would likely cause substantial impact to a shoreline of the state. 

11 VI. JURY DEMAND 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

6.1 Pursuant to the Rules of Civil Procedure, Plaintiff demands that this action be 

tried before a jury. 

VII. RESERVATION OF RIGHTS 

7.1 Plaintiff reserves the right to assett additional claims as may be appropriate 

following further .investigation and discovery. 

VIII. DAMAGES 

8.1 As a direct and proximate result of Defendant Weyerhaeuser's and Green 

Diamond's negligent and unlawful conduct, Plaintiff has sustained special and general 

damages. 

IX. PRAYER FOR RELIEF 

WHEREFORE Plaintiff, having asserted claims for relief, now prays for judgment 

against Defendants as follows: 
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1. For judgment against Defendants Weyerhaeuser and Green Diamond for 
2 

3 
negligence, trespass, tortious interference with contractual relations and business expectancy 

4 
and conversion in an amount to be proven at tJ:ial. 

5 
2. For entry of an order permanently enjoining Defendants from committing 

6 
similar unlawful acts in the futute. 

7 5. For attorney's fees and costs against all Defendants consistent with the purpose 

s of the SMA, RCW 90.58.230. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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6. For such othet relief that the Court deems just and proper. 

Dated this 2nd day of December, 2010. 

4832-1109-4280, v. 1 
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PF AU COCHRAN VERTETIS KOSNOFF, PLLC 

ByQQ.~ 
Darrell L. Cochran, WSBA No. 22851 
darrell@pcvldaw.com 
Attorneys for Plaintiff 
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Opinion! Risky timber practices worsened December flooding I Seattle Times Newsp~1per Page 1 of 2 

Permtsston to rep tint or copy this art/ole or photo, other than pE!rsonaf use, must be obtained from The SE~attle 
times, Call 206·464~3113 or e-mail resale@seattletlmes. com with your request. 

Risky timber practices 
worsened December flooding 
By Peter J. Goldm~rk 
Specia/lo The Times 

While images of December's Lewis County floods recede 
like the waters o.f the Chehalis River, the impacts of the 
devastation to local families, Washington state taxpayers 
helping rebuild a community, and the blow to our 
economy, continue. 

Homes are damaged or destroyed. Many farms and 
biJslnesses are threatened or lost. Cleanup will continue 
for months. Economic recovery for many will take years. 

While some in government and the timber industry have 
referred to the record floods as an "act of God," clearly 
there was a human tH:md involved that made a bad 
situation worse. In this case, the buck stops at the 
Department of Natural Resources, tasked with permitting 
tlmb.er sales til€" even on private land, in this case 
Weyerhaeuser a€" on sllde-prone, steep slopes. 

As stark phOtos of the cleaH:ut hillside illustrate, the 
agency permitted a clear-cut on a slope that shoUld never 
have been logged in this manner, if at all. Led by Public 
Lands Commissioner Doug Sutherland, agency 
personnel acted against state rules designed to balance 
harvest goals with protecting property, public safety and 
the. environment In short, they failed to exercise 
appropriate professional distance between a public 
agency with a broad public mission and the industry they 
are tasked to oversee. 

Unfortunately, this is not ari Isolated case of lax oversight 
and too~cozy relationships with industry, whethar timber 
or large developers, From land swaps that result In 

MES 
Mud and debri.s slide down a recently repiMted cle~r-cut 
area into Stillman Creek In Lewis County. The heavily 
logged Stillman Creek drainage was the scene o.f many 
such slides during December's heavy rains. 

forests lost to strip malls and vacation homes to similar land"damaging clear-cuts, the department and its 
leadershiP are faJJing to protect both public health and the long-term v<:~lue of our public land. 

http;//seattletimes.nwsource.com/cgi-bin/Pl'intSf&Py~~rfddcument_id"""20041523 72&zsectio. .. 12/2/201 0 
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Opi11ion I Risky timber practices worsened December flooding [ Seattle Times Newspaper Page 2 of 2 

At a state Senate hear(ng on the flood f) held on Jan. 1 o, agency person hal dafended their actions, and 
predictably placed responsibility on the severe weather. Yet, independent sciemtlsts confirmed that while the 
rain was abnormally intense, the flooding Itself was Indeed made catastrophic as a result of human action, in 
this case logging the slopes and development on the floodplain. 

It's time to .. move forward with two initial steps that can help restore balance and accountability. 

First. a,n independent audit of how logging permits are prioritized and approved Is critical to helping too~often· 
overworked land mC~nagers, blolo9lsts and othE!r on-the-ground workers better assess the impacts of risky 
timber harvests. Partofthis is also to determine where the., agency needs to provide a more critical review of 
perrrdts,· and better reflect the goals of promoting local economic growth, maintenance of rural school trusts, 
and safeguarding ~nvlronmental and community values. 

The Legislature· passed ifl2006 !!~€" and voters· reaffirmed that same year a€" performance audits for state 
agencies! This is a perfect opportunity for the state auditor or Forest Practices Board to initiate such an 
overview of DNR performance. 

Second,. the state Forest Practices Board should, at its February meeting, take action to review and 
strensthen steep~slope logging regulations. The damage to Lewis County:clearly was made worse by 
mudslides from the clear-cuts, building up at the base of' the hills, bursting from pressure, and sending 
torrents ofdlrt, trees and water across a floodplain already stressE)d from yearn of development and 
pavement. 

There are lessons to be le.arned. from every tragedy which,. if we do not heed, we risk seeing over and over 
again. In this case, it may only be a matter of time before another flood, Initiated by another ill-advised clear·· 
cut. 

But; with proper oversight and accountability, we can prevent any new clear~cuts on steep terrain that only 
damage our communities, our environment and our economy. 

Peter J .. Gold mark Is an Okanogan rancher and candidate for Washington commissioner of public lands. 
Copyright© The Seattle Times Company 
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SUPERIOR COURT FOR THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

WILLIAM RALPH, individually, 

Plaintiff, 

vs. 

STATE OF WASHINGTON 
DEPARTMENT OF NATURAL 
RESOURCES, 

Defendant. 

NO. 

COMPLAINT AND PETITION 
FOR JUDICIAL REVIEW 

[JURY DEMANDED] 

[CLERK'S ACTION 
REQUESTED] 

COMES NOW the Plaintiff, by and through his attorneys, Darrell L. Cochran and 

Pfau, Cochran, Vertetis, Kosnoff, PLLC, and bring this action against the Defendant named 

herein. Plaintiff alleges the following on information and belief: 

I I I 

I I I 

Ill 

Ill 

COMPLAINT AND PETITION FOR JUDICIAL 
REVIEW - 1 of 11 
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I. INTRODUCTION 

While some in government and the timber industry have 
referred to the record floods as an "act of God," clearly there 
was a human hand involved that made a bad situation worse. 

Current Washington State Commissioner of Public Lands, Peter J. Goldmark, The Seattle 

Times, January 30, 2008 (attached). 

1.1 This case arises from unreasonably dangerous and unlawful forest practices by 

the Defendant on steep and unstable slopes throughout the Chehalis River basin in western 

Lewis County, Washington. These practices caused hundreds of landslides in the Chehalis 

River basin on or about December 3, 2007, displacing the waters of the Chehalis River and 

flooding commercial property of the Plaintiff. 

1.2 Defendant Washington State Department of Natural Resources (DNR), owner 

of land drained by the Chehalis River, owed a duty to exercise reasonable care in the use of 

and logging activities on their property to avoid harming neighboring landowners. Defendant 

knew or should have known that their logging activities in and around the Chehalis River 

basin created an unreasonable danger for their neighbors' property. Defendant knew or 

should have known that the steep slopes on their collective properties were unstable because 

they had a thin mantle of permeable soil over impermeable bedrock. Defendant knew or 

should have known the climate on these slopes included recurrent, periodic heavy rainfall, 

including predictably warm rain on accumulated snow. Further, Defendant knew or should 

have known that extensive clear-cutting, logging and road building would disturb the slopes 

and create a great danger of debris flows throughout the basin that would flow into the 

Chehalis River and displace its water. Defendant knew or should have known from the 

extensive literature on landslide and debris flows, much of it commissioned by and/or created 

for Defendant, that its activities created an unreasonable danger. 
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1.3 Defendant has in the past claimed and it is anticipated will again claim that 

these landslides and the resultant debris flow and floods occurred as a result of an unfortunate 

"Act of God," a product of unpredictable, torrential rains. However, Defendant uses this 

same excuse regularly when they are called to accept responsibility for forest practices that 

result in destructive landslides and devastating floods. Washington State Commissioner of 

Public Lands, Peter J. Goldmark, aptly illustrated the problem in a January 30, 2008 column 

written in the wake of the December 2007 floods for The Seattle Times: 

!d. 

2.1. 

In this case, the buck stops at the Department of Natural 
Resources, tasked with permitting timber sales - even on 
private land, in this case Weyerhaeuser - on slide-prone, steep 
slopes. 

As stark photos of the clear-cut hillside illustrate, the agency 
permitted a clear-cut on a slope that should never have been 
logged in this manner, if at all. Led by Public Lands 
Commissioner Doug Sutherland, agency personnel acted against 
state rules designed to balance harvest goals with protecting 
property, public safety and the environment. 

In short, they failed to exercise appropriate professional 
distance between a public agency with a broad public mission 
and the industry they are tasked to oversee. 

Unfortunately, this is not an isolated case of lax oversight and 
too-cozy relationships with industry, whether timber or large 
developers. From land swaps that result in forests lost to strip 
malls and vacation homes to similar land-damaging clearcuts, 
the department and its leadership are failing to protect both 
public health and the long-term value of our public land." 

II. PARTIES 

Plaintiff Bill Ralph is a resident of Lewis County, Washington. Several of his 

26 commercial properties flooded in the December 2007 floods of the Chehalis River and Salzer 

Creek. 

COMPLAINT AND PETITION FOR JUDICIAL 
REVIEW - 3 of 11 

Appendix 015 

PFAU COCHRAN VERTETIS KOSNOFF, PLLC 
911 Pacific Avenue, Suite 200 

Tacoma, W A 98402 
Phone: 253-777-0799 FAX: 253-627-0654 



2.2. Defendant State of Washington, Department of Natural Resources (hereinafter 
2 

"DNR") oversees and monitors the management of state-owned lands and the timber 
3 

4 
operations on those lands, including those at issue in this suit. DNR must comply with 

5 
federal, State and local laws and regulations concerning timber practices, including the 

6 Washington State Forest Practices Act, RCW 76.09.010 et seq. which govern the general 

7 management of forest practice on State lands. DNR's forest practices must also comply with 

8 a number of other regulatory policies and practices, as well as basic common sense. 

9 III. JURISDICTION AND VENUE 

10 3.1. Plaintiff re-alleges and incorporates herein the preceding paragraphs of the 

11 Complaint as though set forth in full. 

12 
3.2. Venue is proper in King County Superior Court. 

13 
3.3. Plaintiffs have served Standard Tort Claim Forms against Defendant DNR in 

accordance with RCW 4.92.100. As a result, jurisdiction and venue are appropriate in King 
15 

County Superior Court. 
16 

IV. FACTS 

18 
4.1. Plaintiff re-alleges and incorporates herein the preceding paragraphs of this 

19 
Complaint as though set forth in full. 

20 4.2. On or about December 3, 2007, Plaintiff's commercial properties were flooded 

21 by water originating from the Chehalis River and Salzer Creek. 

22 4.3. The Chehalis River basin contains shorelines of the state as defined in the 

23 Shoreline Management Act of 1971 (SMA), 90.58 RCW. 

24 

25 

26 

4.4. In the years preceding December 3, 2007, Defendant's unreasonable forest 

practices, including timber harvesting, extraction, and road building on hazardous steep slopes 

in the upper Chehalis River basin created a dangerous condition on their lands. 
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4.5. In the years preceding December 3, 2007, Defendant's unreasonable permitting 
2 

3 
of unreasonable forest practices, including timber harvesting, extraction, and road building on 

4 
hazardous steep slopes in the upper Chehalis River basin by other property owners created a 

5 
dangerous condition on their lands. 

6 

7 

8 

9 

10 

12 

13 

14 

15 4.6. Previous landslides in these areas demonstrated a substantial likelihood of soil 

1 6 erosion, sediment delivery to public resources, mass wasting, and a probable significant 

1 7 adverse impact to the environment and public safety. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

4.7. When heavy rain fell on or about December 3, 2007, steep slopes stripped of 

trees could not absorb the excess water and quickly eroded. 

Ill 

Ill 

Ill 
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4.8. Landslides in the clear cut areas dumped millions of tons of mud, rocks, and 

logging debris into the Chehalis River, dramatically rose the water level in the river and 

formed debris dams that blocked the river's channel. 

4.9. Several of these unstable earthen dams disintegrated under the immense 

backpressure building in the river. When the backwater burst through, all the mud and debris 

rushed downstream and backed up behind bridges along the Chehalis River. Twenty-seven 
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bridges on the river failed under the deluge, broke apart, and released all the water and debris 

behind them. 

4.10. In addition to flooding lands drained by the Chehalis River, the floodwaters 

reversed the flow of Salzer Creek, where a dike wall broke and allowed additional flooding 

into southern Centralia, including Plaintiff's commercial and real property. 

COMPLAINT AND PETITION FOR JUDICIAL 
REVIEW - 7 of 11 

Appendix 019 

PFAU COCHRAN VERTETIS KOSNOFF, PLLC 
911 Pacific Avenue, Suite 200 

Tacoma, WA 98402 
Phone: 253-777-0799 FAX: 253-627-0654 



V. CAUSES OF ACTION 
2 

A. Negligence 
3 

4 
5 .1. Plaintiff re-alleges and incorporates herein the preceding paragraphs of this 

5 
Complaint as though set forth in full. 

6 5.2. By its actions, Defendant breached its duties owed to Plaintiff, including duties 

7 as a landowner to adjacent landowners; and its responsibilities to execute reasonable care to 

8 prevent their logging activities from causing harm to foreseeable endangered persons and 

9 property. 

10 5.3. By its actions, Defendant has breached duties owed to Plaintiff. 

11 5.4. By these actions, Defendant is liable to Plaintiff for general and special 

12 
damages incurred as a result of its negligence and failure to comply with the applicable 

13 
regulations in accordance with the laws of the State of Washington. 

14 
B. Trespass 

15 

16 
5.5. Plaintiff re-alleges and incorporates herein the preceding paragraphs of the 

Complaint as though set forth in full. 
17 

18 
5.6. Activities on Defendant's property of caused injury to Plaintiff's property. 

19 
This constitutes a trespass upon property. 

20 C. Tortious Interference with Contractual Relations and Business Expectancy 

21 5.7. Plaintiff re-alleges and incorporates herein the preceding paragraphs of the 

22 Complaint as though set forth in full. 

23 

24 

25 

26 

5.8. By its actions, Defendant improperly interfered with the contractual 

relationships and business expectancies Plaintiff had with his customers and vendors, and has 

caused a disruption of said relationships. 
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D. Conversion 
2 

3 
5.9. Plaintiff re-alleges and incorporates herein the preceding paragraphs of this 

Complaint as though set forth in full. 
4 

5 
5.10. Defendant unlawfully converted Plaintiff's property. 

6 
E. Inverse Condemnation 

7 5.11. Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

8 Complaint as though set forth in full. 

9 5.12. The activities of Defendant impacted Plaintiffs' property in such a way as to 

1 0 effect an inverse condemnation of the property. 

11 F. Unlawful Agency Action 

12 
5.13. Plaintiff re-alleges and incorporates herein the preceding paragraphs of this 

13 
Complaint as though set forth in full. 

14 
5.14. Defendant unlawfully permitted continued forest practices on steep and 

15 

16 
unstable slopes on lands logged by timber companies such as Weyerhaeuser and Green 

17 
Diamond Resources, among others by relying on outdated scientific information contained 

18 
within supporting documents to DNR approved forest practices applications. 

19 5.15. Defendant unreasonably and unlawfully relied on outdated scientific 

20 information to continue its own forest practices. 

21 G. Shoreline Management Act of 1971 

22 5.16. Plaintiff re-alleges and incorporates herein the preceding paragraphs of this 

23 Complaint as though set forth in full. 

24 

25 

26 

5.17. Defendant failed to obtain a shoreline substantial development permit for 

forest practices that would likely cause substantial impact to a shoreline of the state. 
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H. Negligent permitting, investigation, enforcement, and inspection under the State 
2 

Environmental Policy Act (SEPA) 
3 

4 
5.18. Plaintiff re-alleges and incorporates herein the preceding paragraphs of this 

5 
Complaint as though set forth in full. 

6 5.19. Defendant failed to follow SEPA's mandate requiring watershed assessments 

7 in at least two of the watershed administration units (W AU) where significant landslides and 

8 mass wasting occurred. 

9 VI. JURY DEMAND 

1 0 6.1. Pursuant to the Rules of Civil Procedure, Plaintiff demands that this action be 

11 tried before a jury. 

12 
VII. RESERVATION OF RIGHTS 

13 
7.1. Plaintiff reserves the right to assert additional claims as may be appropriate 

14 
following further investigation and discovery. 

15 
VIII. DAMAGES 

16 
8.1. As a direct and proximate result of Defendant's negligent and unlawful 

18 
conduct, Plaintiff has sustained special and general damages. 

19 
IX. PRAYER FOR RELIEF 

20 WHEREFORE Plaintiff, having asserted claims for relief, now prays for judgment 

21 against Defendants as follows: 

22 1. For judgment against Defendant for negligence, trespass, tortious interference 

23 with contractual relations and business expectancy and conversion in an amount to be proven 

24 at trial. 

25 2. For judgment against Defendant for inverse condemnation in an amount to be 

26 
proven at trial. 
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3 

4 

5 

6 

7 

8 

9 

10 

12 
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3. For entry of an order permanently enjoining Defendant from committing 

similar unlawful acts in the future. 

4. For an entry of a declaratory judgment against Defendant for its violations of 

SEPA and the Forest Practices Act, RCW 76.09 et seq. 

5. For attorney's fees against Defendant consistent with purpose of Washington 

State's Equal Access to Justice Act (BAJA), RCW 4.84.340, .350, and .360 and the SMA, 

RCW 90.58.230. 

6. For such other relief that the Court deems just and proper. 

Dated this 31st day of January, 2011. 

PFAU COCHRANVERTETIS KOSNOFF, PLLC 

By~Q=. ~Q.~. ~~· '----"'"--
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IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

WILLIAM FORTH, individually; GUY 
BAUMAN, individually; EILEEN 
BAUMAN, individually; LINDA 
STANLEY, individually and as personal 
representative IN RE THE ESTATE OF 
CORAL COTTEN; ROCHELLE 
STANLEY as personal representative IN 
RE THE ESTATE OF CORAL COTTEN; 
DONALD LEMASTER, individually; and 
DAVID GIVENS, individually, 

Plaintiffs, 

vs. 

STATE OF WASHINGTON 
DEPARTMENT OF NATURAL 
RESOURCES, a Washington State Public 
Agency; WEYERHAEUSER COMPANY, 
a Washington Corporation; and GREEN 
DIAMOND RESOURCE COMPANY, a 
Washington Corporation, 

Defendants. 

NO. 

COMPLAINT AND PETITION 
FOR REVIEW OF AGENCY 
ACTION 

[JURY DEMAND] 

[CLERK'S ACTION 
REQUESTED] 

COMES NOW Plaintiffs, by and through their attorneys, Darrell L. Cochran and Pfau, 

Cochran, Vertetis, Kosnoff, PLLC, and bring this action against the Defendants named herein. 

Plaintiffs allege the following on information and belief: 
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I. INTRODUCTION 

While some in government and the timber industry have 
referred to the record floods as an "act of God," clearly there 
was a human hand involved that made a bad situation worse. 

Current Washington State Commissioner of Public Lands, Peter J. Goldmark, The Seattle 

Times, January 30, 2008 (attached). 

1.1 This case arises from unreasonably dangerous and unlawful forest practices by 

the Defendants on steep and unstable slopes throughout the Chehalis River basin in western 

Lewis County, Washington. These practices caused hundreds of landslides in the Chehalis 

River basin on or about December 3, 2007, displacing the waters of the Chehalis River and 

flooding the real, personal and commercial property of the Plaintiffs. 

1.2 Defendants Washington State Department of Natural Resources (DNR), the 

Weyerhaeuser Company and Green Diamond Resource Company, owners of much of the land 

drained by the Chehalis River and nearby Plaintiffs' property, owed a duty to exercise 

reasonable care in the use of and logging activities on their property to avoid harming 

neighboring landowners. Defendants knew or should have known that their logging activities 

in and around the Chehalis River basin created an unreasonable danger for their neighbors' 

property. Defendants knew or should have known that the steep slopes on their collective 

properties were unstable because they had a thin mantle of permeable soil over impermeable 

bedrock. Defendants knew or should have known the climate on these slopes included 

recurrent, periodic heavy rainfall, including predictably warm rain on accumulated snow. 

Further, Defendants knew or should have known that extensive clear-cutting, logging and 

road building would disturb the slopes and create a great danger of debris flows throughout 

the basin that would flow into the Chehalis River and displace its water. Defendants knew or 

should have known from the extensive literature on landslide and debris flows, much of it 
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commissioned by and/or created for Defendants, that its activities created an unreasonable 

danger. 

1.3 Defendants have in the past claimed and it is anticipated will again claim that 

these landslides and the resultant debris flow and floods occurred as a result of an unfortunate 

"Act of God," a product of unpredictable, torrential rains. However, Defendants use this 

same excuse regularly when they are called to accept responsibility for forest practices that 

result in destructive landslides and devastating floods. Washington State Commissioner of 

Public Lands, Peter J. Goldmark, aptly illustrated the problem in a January 30, 2008 column 

written in the wake of the December 2007 floods for The Seattle Times: 

!d. 

In this case, the buck stops at the Department of Natural 
Resources, tasked with permitting timber sales - even on 
private land, in this case Weyerhaeuser- on slide-prone, steep 
slopes. 

As stark photos of the clear-cut hillside illustrate, the agency 
permitted a clear-cut on a slope that should never have been 
logged in this manner, if at all. Led by Public Lands 
Commissioner Doug Sutherland, agency personnel acted against 
state rules designed to balance harvest goals with protecting 
property, public safety and the environment. 

In short, they failed to exercise appropriate professional 
distance between a public agency with a broad public mission 
and the industry they are tasked to oversee. 

Unfortunately, this is not an isolated case of lax oversight and 
too-cozy relationships with industry, whether timber or large 
developers. From land swaps that result in forests lost to strip 
malls and vacation homes to similar land-damaging clearcuts, 
the department and its leadership are failing to protect both 
public health and the long-term value of our public land." 
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II. PARTIES 

2.1. Plaintiff William Forth is a resident of Lewis County, Washington. He was 

present and witnessed the December 2007 flooding of the Chehalis River and the resultant 

flood damage to his personal and real property. 

2.2 Plaintiff Guy Bauman is a resident of Lewis County, Washington. He was 

7 present and witnessed the December 2007 flooding of the Chehalis River and the resultant 

8 damage to his personal and real property. 

9 2.3 Plaintiff Eileen Bauman is a resident of Lewis County, Washington. She was 

1 0 present and witnessed the December 2007 flooding of the Chehalis River and the resultant 

11 damage to her personal and real property. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2.4 Plaintiff Linda Stanley is a resident of Lewis County, Washington. She was 

present and witnessed the December 2007 flooding of the Chehalis River and the resultant 

damage to her personal and real property. 

2.5 Plaintiff Linda Stanley is also the personal representative, along with Plaintiff 

Rochelle Stanley, In Re the Estate of Coral Cotten. Coral Cotten was a resident of Lewis 

County, Washington, and was present and witnessed the December 2007 flooding of the 

Chehalis River and the resultant damage to her personal and real property. 

2.6 Plaintiff Donald LeMaster is currently a resident of Anne Arundel County, 

21 Maryland. He formerly lived in Lewis County, Washington. 

22 2.7 Plaintiff David Givens is a resident of Lewis County, Washington. He was 

23 present and witnessed the December 2007 flooding of the Chehalis River and the resultant 

24 damage to his personal and real property. 

25 

26 

2.8 Defendant State of Washington, Department of Natural Resources (hereinafter 

"DNR") oversees and monitors the management of state-owned lands and the timber 
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2 

3 

4 

5 

6 

7 

operations on those lands, including those at issue in this suit. DNR must comply with 

federal, State and local laws and regulations concerning timber practices, including the 

Washington State Forest Practices Act, RCW 76.09.010. et seq. which govern the general 

management of forest practice on State lands. DNR's forest practices must also comply with 

a number of other regulatory policies and practices, as well as basic common sense. 

2.9 Defendant Weyerhaeuser Company (hereinafter "Weyerhaeuser") owns or 

8 manages 22 million acres of global timberland with offices or operations in 10 countries. 

9 Weyerhaeuser owns or manages nearly 1.1 million acres of timberland in Washington State 

1 0 including a significant portion in and around the Chehalis River basin. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2.10 Defendant Green Diamond Resource Company (hereinafter "Green Diamond") 

is a logging company that engages in the ownership and operation of timberlands and the 

manufacture of lumber. It has operations in California, Oregon, and Washington. Green 

Diamond Resource Company was founded as Simpson Resource Company and changed its 

name to Green Diamond Resource Company in 2004. Green Diamond is believed to own and 

or manage a significant portion of timberland in and around the headwaters of the Chehalis 

River. 

III. JURISDICTION AND VENUE 

3.1 Plaintiffs re-allege and incorporate herein the preceding paragraphs of the 

21 Complaint as though set forth in full. 

22 3.2 Defendant Weyerhaeuser's principal place of business is at its International 

23 Headquarters located within King County, in Federal Way, Washington. 

24 

25 

26 

3.3 Defendant Green Diamond Resource Company has its principal place of 

business located within King County, in Seattle, Washington. 

COMPLAINT AND PETITION FOR REVIEW OF 
AGENCY ACTION - 5 of 13 

Appendix 028 

PFAU COCHRAN VERTETIS KOSNOFF, PLLC 
911 Pacific Avenue, Suite 200 

Tacoma, WA 98402 
Phone: 253-777-0799 FAX: 253-627-0654 



1 

2 

3 

4 

5 

6 

3.4 Under RCW 4.92 et seq., and specifically under RCW 4.92.010, venue for an 

action against the state of Washington shall be the county where the action may be properly 

commenced by reason of the joinder of an additional defendant, in this case Defendants 

Weyerhaeuser Company and Green Diamond Resource Company. RCW 4.92.010 (4). 

3.5 Plaintiffs have served Standard Tort Claim Forms against Defendant DNR in 

7 accordance with RCW 4.92.100. As a result, jurisdiction and venue are appropriate in King 

8 County Superior Court. 

9 IV. FACTS 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

4.1 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

Complaint as though set forth in full. 

4.2 On or about December 3, 2007, Plaintiffs homes and businesses were flooded 

by water originating from the Chehalis River. 

4.3 The Chehalis River basin contains shorelines of the state as defined in the 

Shoreline Management Act of 1971 (SMA), 90.58 RCW. 

4.4 In the years preceding December 3, 2007, Defendants' unreasonable forest 

practices, including timber harvesting, extraction, and road building on hazardous steep slopes 

in the upper Chehalis River basin created a dangerous condition o.n their lands. 
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4.5 Previous landslides in these areas demonstrated a substantial likelihood of soil 

erosion, sediment delivery to public resources, mass wasting, and a probable significant 

adverse impact to the environment and public safety. 

4.6 When heavy rain fell on or about December 3, 2007, steep slopes stripped of 

trees could not absorb the excess water and quickly eroded. 

4.7 Landslides in the clear cut areas dumped millions of tons of mud, rocks, and 

logging debris into the Chehalis River, dramatically rose the water level in the river and 

formed debris dams that blocked the river's channel. 

Ill 

Ill 

I I I 

Ill 

Ill 
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4.8 Several of these unstable earthen dams disintegrated under the immense 

backpressure building in the river. When the backwater burst through, all the mud and debris 

rushed downstream and backed up behind bridges along the Chehalis River. Twenty-seven 

bridges on the river failed under the deluge, broke apart, and released all the water and debris 

behind them. 
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4.8 Water then came over the bank of the Chehalis River, flooded the Plaintiffs' 

property, and deposited mud and other debris onto their property. Plaintiff Forth, whose 

family had lived on his property for over 100 years, had never heard of or seen a flood on his 

property, nor the properties of Plaintiff Stanley or her mother, the late Coral Cotten. 

V. CAUSES OF ACTION 

A. Negligence 

5.1 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

Complaint as though set forth in full. 

5.2 By their actions, Defendants DNR, Weyerhaeuser and Green Diamond 

breached their duties owed to Plaintiffs, including duties as landowners to adjacent 

landowners; and their responsibilities to execute reasonable care to prevent their logging 

activities from causing harm to foreseeable endangered persons and property. 

5.3 By their actions, Defendants have breached duties owed to Plaintiffs. 
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5.4 By these actions, Defendants are liable to Plaintiffs for general and special 

damages incurred as a result of their negligence and failure to comply with the applicable 

regulations in accordance with the laws of the State of Washington. 

B. Trespass 

5.5 Plaintiffs re-allege and incorporate herein the preceding paragraphs of the 

7 Complaint as though set forth in full. 

8 5.6 Activities and property of Defendants DNR, Weyerhaeuser and Green 

9 Diamond caused injury to Plaintiffs' property. This constitutes a trespass upon property. 

1 0 C. Tortious Interference with Contractual Relations and Business Expectancy 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

5.7 Plaintiffs re-allege and incorporate herein the preceding paragraphs of the 

Complaint as though set forth in full. 

5.8 By their actions, Defendants DNR, Weyerhaeuser and Green Diamond 

improperly interfered with the contractual relationships and business expectancies Plaintiffs 

had with their customers and vendors, and has caused a disruption of said relationships. 

D. Conversion 

5.10 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

Complaint as though set forth in full. 

5.11 Defendants DNR, Weyerhaeuser and Green Diamond unlawfully converted 

21 Plaintiffs' property. 

22 E. Inverse Condemnation-Defendant DNR 

23 5.12 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

24 Complaint as though set forth in full. 

25 

26 

5.13 The activities of Defendants DNR impacted Plaintiffs' property in such a way 

as to effect an inverse condemnation of the property. 
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F. Unlawful Agency Action 

5.14 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

Complaint as though set forth in full. 

5.15 Defendant DNR unlawfully permitted continued forest practices on steep and 

unstable slopes on lands logged by Defendants Weyerhaeuser and Green Diamond Resources 

by relying on outdated scientific information contained within supporting documents to DNR 

approved forest practices applications. 

5.16 Defendant DNR unreasonably and unlawfully relied on outdated scientific 

1 0 information to continue its own forest practices. 

11 G. Shoreline Management Act of 1971 

12 

13 

14 

15 

16 

17 

18 

19 

5.17 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

Complaint as though set forth in full. 

5.18 Defendants failed to obtain a shoreline substantial development permit for 

forest practices that would likely cause substantial impact to a shoreline of the state. 

H. Negligent permitting, investigation, enforcement, and inspection under the State 

Environmental Policy Act (SEPA)-Defendant DNR 

5.19 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

20 Complaint as though set forth in full. 

21 5.20 Defendant DNR failed to follow SEPA's mandate requiring watershed 

22 assessments in at least two of the watershed administration units (W AU) where significant 

23 landslides and mass wasting occurred. 

24 VI. JURY DEMAND 

25 

26 

6.1 Pursuant to the Rules of Civil Procedure, Plaintiffs demand that this action be 

tried before a jury. 
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VII. RESERVATION OF RIGHTS 

7.1 Plaintiffs reserve the right to assert additional claims as may be appropriate 

following further investigation and discovery. 

VIII. DAMAGES 

8.1 As a direct and proximate result of Defendant DNR's, Weyerhaeuser's and 

7 Green Diamond's negligent and unlawful conduct, Plaintiffs have sustained special and 

8 general damages. 

9 IX. PRAYERFORRELIEF 

10 WHEREFORE Plaintiffs, having asserted claims for relief, now pray for judgment 

11 against Defendants as follows: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

1. For judgment against Defendants DNR, Weyerhaeuser and Green Diamond for 

negligence, trespass, tortious interference with contractual relations and business expectancy 

and conversion in an amount to be proven at trial. 

2. For judgment against Defendant DNR for inverse condemnation in an amount 

to be proven at trial. 

3. For entry of an order permanently enjoining Defendants from committing 

similar unlawful acts in the future. 

4. For an entry of a declaratory judgment against Defendant DNR for its 

21 violations of SEPA and the Forest Practices Act, RCW 76.09 et seq. 

22 

23 

24 

25 

26 

4. For attorney's fees against Defendant DNR consistent with purpose of 

Washington State's Equal Access to Justice Act (BAJA), RCW 4.84.340, .350, and .360. For 

attorney's fees and costs against all Defendants consistent with the purpose of the SMA, 

RCW 90.58.230. 

COMPLAINT AND PETITION FOR REVIEW OF 
AGENCY ACTION - 12 of 13 

Appendix 035 

PFAU COCHRAN VERTETIS KOSNOFF, PLLC 
911 Pacific Avenue, Suite 200 

Tacoma, WA 98402 
Phone: 253-777-0799 FAX: 253-627-0654 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

5. For such other relief that the Court deems just and proper. 

Dated this 2ND day of December, 2010. 

PFAU COCHRAN VERTETIS KOSNOFF, PLLC 

4824-6811-2648, v. 1 
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Attorneys for Plaintiffs 
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Opinion I Risky timber practices worsened December f1oodi11g I Soattle Times Newspape1' Page 1 of 2 

Permission toreprint or copy this arlfcle or photo, other than personal use, must be obtained from The Se<;~ttle 
Times. Call 20,6·464w3113 or e-mail resale@seattletimes. com with your request. 

R,isky timber practices 
worsened December flooding 
Ely Peter J. Goldmark 
special it? The Times 

While images of December's Lewis County floods reced~ 
like the waters of the Chehal1s River, the Impacts of the 
devastation to local families, W::J~shlngton state taxpayers 
helping rebuild a community, and the blow to our 
economy; continue. 

Homes are damaged or destroyed. Many farms and 
businesses are threatened or lost. Cleanup will continue 
for months. Economic recovery for many will take years. 

While some in government and the timber industry have 
referred to the record floods as an "act of God," clearly 
there was a human hand involved that made a bad 
situation worse. In this case, the buck stops at the 
Department of Natural Resources, tasked with permitting 
timber sales a.€" even on private land, in this case 
Weyerhaeuser a€" on slide-prone, steep slopes. 

As stark photos of the clear-cut hillside lllustrate, the 
agency permitted a clear-cut on a slope that should never 
have l:')een logged in this manner, If at all. Led by Publlc 
Lands Commissioner Doug Sutherland, agency 
personnel acted against state rules designed to balance 
harvest goals with protecting property, public safety and 
the environment. In short, they failed to exercise 
appropriate professional distance between a public 
agency with a broad public mission and the industry they 
are tasked to oversee~ 

Unfortunately, this is not an isolated easEl of lax oversight 
and too~co2::y relationships with Industry, whether timber 
or large oevelopers. From land swaps that result in 

Mud and debris slide down a recently replanted c!ear•cut 
area into Stillman Creek in Lewis County. The heavily 
logged. Stillman Creek drainage was the scene of rr1any 
such slides dl1rlng December's heavy rains. 

forests lost to strip malls and vacation homes to similar landMdamagfng clear~cuts, the department and Its 
leadership are failing to protect both public health and the long-term value of our public land. 

http://seattletimes.nwsource.com/cgi~bin!Pt·intS-wPy?e'rm6cumentjd=20041523 72&zsectio. .. 12/2/2010 



Opinion! Risky timber practices worsened December flooding I Seattle Times Newspaper Page 2 of 2 

At a state Senate hearing on the floods held on Jan. 10, agency personnel defended their actions, and 
predictably placed responsibility on the severe we<;1ther, Yet, Independent scientists confirmed that while the 
rain was abnormally intense, the flooding Itself was Indeed made: catastrophic as a result of human action, In 
this case logging the slope$ and development on the floodplain. 

It's time to move forward with two Initial steps that can help restore balance and accountability. 

First. an independent audit of how logging permits are prioritized and approved is critical to helping too-often
overworked land managers, biologists and other on-the-ground workers better assess the impacts of risky 
timberhaM:lsts. Part of this is also to determine where the agency needs to provide a more critical review of 
petmlts, and b~tter reflect the goals of promoting local economic growth, maintenance of rural school trusts, 
a.nd safeguarding environmental and community values. 

The Legislature passed lri 2006 ill€" and voters reaffirmed that same year a€" performance audits for state 
agencies. This is a perfect opportunity for the state auditor or Forest Practices Board to initiate such an 
overview or DNR performance. 

Seconq, the state Forest Practices Soard should, at lts February meeting, take action to review and 
strengthen steep~slope logging regulations. The damage to Lewis County clearly was made worse by 
mudslides from the clear-cuts, building up at the base of the hills, bursting from pressure; and sending 
torrents ofdlrt, trees and water across a floodplain already stressed from years of development and 
pavement. 

Ther~ are lessons to be learned from every tragedy which, if we do not heed, we risk seeing over and over 
agaJn. In this case, it may only be a matter oftlme before another flood, initiated by another ill-advised clear~ 
cut. 

But; with proper oversight and accountability, we can prevent any new clear-cuts on steep terrain that only 
damage our communities, our environment and our economy. 

Peter J. Goldmark Is an Okanogan ranc!Jer and candidate for Washington commissioner of public lands. 
Copyright ©The Seattle Times Company 
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SUPERIOR COURT FOR THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

VIRGINIA CAREY, individually; JAMIE 
CAREY, individually; PARADYCE 
INDUSTRIES INC., d/b/a THE PRINT 
SHOP, a Washington Corporation, 

Plaintiffs, 

vs. 

STATE OF WASHINGTON 
DEPARTMENT OF NATURAL 
RESOURCES; WEYERHAEUSER 
COMPANY, a Washington Corporation; 
and GREEN DIAMOND RESOURCE 
COMPANY, a Washington Corporation, 

Defendants. 

NO. 

COMPLAINT AND PETITION 
FOR JUDICIAL REVIEW 

[JURY DEMANDED] 

[CLERK'S ACTION 
REQUESTED] 

COMES NOW Plaintiffs, by and through their attorneys, Darrell L. Cochran and Pfau, 

Cochran, Vertetis, Kosnoff, PLLC, and bring this action against the Defendants named herein. 

Plaintiffs allege the following on information and belief: 
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I. INTRODUCTION 

While some in government and the timber industry have 
referred to the record floods as an "act of God," clearly there 
was a human hand involved that made a bad situation worse. 

Current Washington State Commissioner of Public Lands, Peter J. Goldmark, The Seattle 

Times, January 30, 2008 (attached). 

1.1 This case arises from unreasonably dangerous and unlawful forest practices by 

the Defendants on steep and unstable slopes throughout the Chehalis River basin in western 

Lewis County, Washington. These practices caused hundreds of landslides in the Chehalis 

River basin on or about December 3, 2007, displacing the waters of the Chehalis River and 

flooding the real, personal and commercial property of the Plaintiffs. 

1.2 Defendants Washington State Department of Natural Resources (DNR), the 

Weyerhaeuser Company and Green Diamond Resource Company, owners of much of the land 

drained by the Chehalis River and nearby Plaintiffs' property, owed a duty to exercise 

reasonable care in the use of and logging activities on their property to avoid harming 

neighboring landowners. Defendants knew or should have known that their logging activities 

in and around the Chehalis River basin created an unreasonable danger for their neighbors' 

property. Defendants knew or should have known that the steep slopes on their collective 

properties were unstable because they had a thin mantle of permeable soil over impermeable 

21 bedrock. Defendants knew or should have known the climate on these slopes included 

22 

23 

24 

25 

26 

recurrent, periodic heavy rainfall, including predictably warm rain on accumulated snow. 

Further, Defendants knew or should have known that extensive clear-cutting, logging and 

road building would disturb the slopes and create a great danger of debris flows throughout 

the basin that would flow into the Chehalis River and displace its water. Defendants knew or 

should have known from the extensive literature on landslide and debris flows, much of it 
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commissioned by and/or created for Defendants, that its activities created an unreasonable 

danger. 

1.3 Defendants have in the past claimed and it is anticipated will again claim that 

these landslides and the resultant debris flow and floods occurred as a result of an unfortunate 

"Act of God," a product of unpredictable, torrential rains. However, Defendants use this 

same excuse regularly when they are called to accept responsibility for forest practices that 

result in destructive landslides and devastating floods. Washington State Commissioner of 

Public Lands, Peter J. Goldmark, aptly illustrated the problem in a January 30, 2008 column 

written in the wake of the December 2007 floods for The Seattle Times: 

!d. 

In this case, the buck stops at the Department of Natural 
Resources, tasked with permitting timber sales - even on 
private land, in this case Weyerhaeuser- on slide-prone, steep 
slopes. 

As stark photos of the clear-cut hillside illustrate, the agency 
permitted a clear-cut on a slope that should never have been 
logged in this manner, if at all. Led by Public Lands 
Commissioner Doug Sutherland, agency personnel acted against 
state rules designed to balance harvest goals with protecting 
property, public safety and the environment. 

In short, they failed to exercise appropriate professional 
distance between a public agency with a broad public mission 
and the industry they are tasked to oversee. 

Unfortunately, this is not an isolated case of lax oversight and 
too-cozy relationships with industry, whether timber or large 
developers. From land swaps that result in forests lost to strip 
malls and vacation homes to similar land-damaging clearcuts, 
the department and its leadership are failing to protect both 
public health and the long-term value of our public land." 
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II. PARTIES 
2 

3 
2.1 Plaintiff Virginia Carey is a resident of Lewis County, Washington and an 

4 
owner of Paradyce Industries, Inc., d/b/a The Print Shop. She was present and witnessed the 

5 
flooding of the Chehalis River and Salzer Creek and the resultant damage to her personal and 

6 
business interests. 

7 2.2 Plaintiff Jamie Carey is also a resident of Lewis County, Washington and an 

8 owner of Paradyce Industries, Inc., d/b/a The Print Shop. He was also present and witnessed 

9 the December 2007 flooding of the Chehalis River and Salzer Creek and the resultant damage 

"1 0 to his personal and business interests. 

"1 "1 

"12 

"13 

"14 

"15 

"16 

"18 

"19 

20 

2"1 

22 

23 

24 

25 

26 

2.3 Plaintiff Paradyce Industries, Inc., is a Washington Corporation located in 

Lewis County, Washington doing business as The Print Shop. The real propertyhousing The 

Print Shop suffered massive losses of equipment, supplies, documents and subsequent 

business opportunity from the flooding of the Chehalis River and Salzer Creek. 

2.4 Defendant State of Washington, Department of Natural Resources (hereinafter 

"DNR") oversees and monitors the management of state-owned lands and the timber 

operations on those lands, including those at issue in this suit. DNR must comply with 

federal, State and local laws and regulations concerning timber practices, including the 

Washington State Forest Practices Act, RCW 76.09.010. et seq. which govern the general 

management of forest practice on State lands. DNR's forest practices must also comply with 

a number of other regulatory policies and practices, as well as basic common sense. 

2.5 Defendant Weyerhaeuser Company (hereinafter "Weyerhaeuser") owns or 

manages 22 million acres of global timberland with offices or operations in 10 countries. 

Weyerhaeuser owns or manages nearly 1.1 million acres of timberland in Washington State 

including a significant portion in and around the Chehalis River basin. 
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2 
2.6 Defendant Green Diamond Resource Company (hereinafter "Green Diamond") 

3 
is a logging company that engages in the ownership and operation of timberlands and the 

4 
manufacture of lumber. It has operations in California, Oregon, and Washington. Green 

5 
Diamond Resource Company was founded as Simpson Resource Company and changed its 

6 name to Green Diamond Resource Company in 2004. Green Diamond is believed to own and 

7 or manage a significant portion of timberland in and around the Chehalis River basin. 

8 III. JURISDICTION AND VENUE 

9 3.1 Plaintiffs re-allege and incorporate herein the preceding paragraphs of the 

1 0 Complaint as though set forth in full. 

11 3.2 Defendant Weyerhaeuser's principal place of business is at its International 

12 
Headquarters located within King County, in Federal Way, Washington. 

13 
3.3 Defendant Green Diamond Resource Company has its principal place of 

14 
business located within King County, in Seattle, Washington. 

15 

16 
3.4 Under RCW 4.92 et seq., and specifically under RCW 4.92.010, venue for an 

17 
action against the state of Washington shall be the county where the action may be properly 

18 
commenced by reason of the joinder of an additional defendant, in this case Defendants 

19 Weyerhaeuser Company and Green Diamond Resource Company. RCW 4.92.010 (4). 

20 3.5 Plaintiffs have served Standard Tort Claim Forms against Defendant DNR in 

21 accordance with RCW 4.92.100. As a result, jurisdiction and venue are appropriate in King 

22 County Superior Court. 

23 IV. FACTS 

24 4.1 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

25 

26 

Complaint as though set forth in full. 
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4.2 On or about December 3, 2007, Plaintiffs printing business and personal and 

real property was flooded by water originating from the Chehalis River and Salzer Creek. 

4.3 The Chehalis River basin contains shorelines of the state as defined in the 

Shoreline Management Act of 1971 (SMA), 90.58 RCW. 

4.4 In the years preceding December 3, 2007, Defendants' unreasonable forest 

practices, including timber harvesting, extraction, and road building on hazardous steep slopes 

in the upper Chehalis River basin created a dangerous condition on their lands. 

4.5 Previous landslides in these areas demonstrated a substantial likelihood of soil 

erosion, sediment delivery to public resources, mass wasting, and a probable significant 

adverse impact to the environment and public safety. 

4.6 When heavy rain fell on or about December 3, 2007, steep slopes stripped of 

trees could not absorb the excess water and quickly eroded. 

Ill 

Ill 
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4.7 Landslides in the clear cut areas dumped millions of tons of mud, rocks, and 

logging debris into the Chehalis River, dramatically rose the water level in the river and 

formed debris dams that blocked the river's channel. 

4.8 Several of these unstable earthen dams disintegrated under the immense 

backpressure building in the river. When the backwater burst through, all the mud and debris 

rushed downstream and backed up behind bridges along the Chehalis River. Twenty-seven 
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bridges on the river failed under the deluge, broke apart, and released all the water and debris 

behind them. 

4.8 Water then came over the bank of the Chehalis River, flooded the Plaintiffs' 

property, and deposited mud and other debris onto their property. 

4.9 In addition to flooding lands drained by the Chehalis River, the floodwaters 

reversed the flow of Salzer Creek, where a dike wall broke and allowed additional flooding 

into southern Centralia, including Plaintiffs' business location and damaged Plaintiffs' 

commercial and real property, business equipment, and business inventory. 

V. CAUSES OF ACTION 

A. Negligence 

5.1 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

Complaint as though set forth in full. 

5.2 By their actions, Defendants DNR, Weyerhaeuser and Green Diamond 

breached their duties owed to Plaintiffs, including duties as landowners to adjacent 

COMPLAINT AND PETITION FOR JUDICIAL 
REVIEW - 8 of 12 

Appendix 046 

PFAU COCHRAN VERTETIS KOSNOFF, PLLC 
911 Pacific Avenue, Suite 200 

Tacoma, W A 98402 
Phone: 253-777-0799 FAX: 253-627-0654 



landowners; and their responsibilities to execute reasonable care to prevent their logging 
2 

3 
activities from causing harm to foreseeable endangered persons and property. 

4 
5.3 By their actions, Defendants have breached duties owed to Plaintiffs. 

5 
5.4 By these actions, Defendants are liable to Plaintiffs for general and special 

6 damages incurred as a result of their negligence and failure to comply with the applicable 

7 regulations in accordance with the laws of the State of Washington. 

8 B. Trespass 

9 5.5 Plaintiffs re-allege and incorporate herein the preceding paragraphs of the 

1 0 Complaint as though set forth in full. 

11 5.6 Activities and property of Defendants DNR, Weyerhaeuser and Green 

12 
Diamond caused injury to Plaintiffs' property. This constitutes a trespass upon property. 

13 
C. Tortious Interference with Contractual Relations and Business Expectancy 

14 
5.7 Plaintiffs re-allege and incorporate herein the preceding paragraphs of the 

15 
Complaint as though set forth in full. 

16 

17 
5.8 By their actions, Defendants DNR, Weyerhaeuser and Green Diamond 

18 
improperly interfered with the contractual relationships and business expectancies Plaintiffs 

19 had with their customers and vendors, and has caused a disruption of said relationships. 

20 D. Conversion 

21 5.10 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

22 Complaint as though set forth in full. 

23 5.11 Defendants DNR, Weyerhaeuser and Green Diamond unlawfully converted 

24 Plaintiffs' property. 

25 

26 
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E. Inverse Condemnation-Defendant DNR 
2 

3 
5.12 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

Complaint as though set forth in full. 
4 

5 
5.13 The activities of Defendants DNR impacted Plaintiffs' property in such a way 

6 
as to effect an inverse condemnation of the property. 

7 F. Unlawful Agency Action 

8 5.14 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

9 Complaint as though set forth in full. 

10 5.15 Defendant DNR unlawfully permitted continued forest practices on steep and 

11 unstable slopes on lands logged by Defendants Weyerhaeuser and Green Diamond Resources 

12 
by relying on outdated scientific information contained within supporting documents to DNR 

13 
approved forest practices applications. 

14 
5.16 Defendant DNR unreasonably and unlawfully relied on outdated scientific 

15 
information to continue its own forest practices. 

16 

17 
G. Shoreline Management Act of 1971 

18 
5.17 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

19 
Complaint as though set forth in full. 

20 5.18 Defendants failed to obtain a shoreline substantial development permit for 

21 forest practices that would likely cause substantial impact to a shoreline of the state. 

22 H. Negligent permitting, investigation, enforcement, and inspection under the State 

23 Environmental Policy Act (SEPA)-Defendant DNR 

24 

25 

26 

5.19 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this 

Complaint as though set forth in full. 
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5.20 Defendant DNR failed to follow SEPA's mandate requiring watershed 
2 

3 
assessments in at least two of the watershed administration units (WAU) where significant 

4 
landslides and mass wasting occurred. 

5 
VI. JURY DEMAND 

6 
6.1 Pursuant to the Rules of Civil Procedure, Plaintiffs demand that this action be 

7 tried before a jury. 

8 VII. RESERVATION OF RIGHTS 

9 7.1 Plaintiffs reserve the right to assert additional claims as may be appropriate 

1 0 following further investigation and discovery. 

11 VIII. DAMAGES 

12 8.1 As a direct and proximate result of Defendant DNR's, Weyerhaeuser's and 

13 
Green Diamond's negligent and unlawful conduct, Plaintiffs have sustained special and 

14 
general damages. 

15 
IX. PRAYERFORRELIEF 

16 

17 
WHEREFORE Plaintiffs, having asserted claims for relief, now pray for judgment 

18 
against Defendants as follows: 

19 
1. For judgment against Defendants DNR, Weyerhaeuser and Green Diamond for 

20 negligence, trespass, tortious interference with contractual relations and business expectancy 

21 and conversion in an amount to be proven at trial. 

22 2. For judgment against Defendant DNR for inverse condemnation in an amount 

23 to be proven at trial. 

24 

25 

26 

3. For entry of an order permanently enjoining Defendants from committing 

similar unlawful acts in the future. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

18 

19 

20 

21 

22 

23 

24 

25 

26 

4. For an entry of a declaratory judgment against Defendant DNR for its 

violations of SEPA and the Forest Practices Act, RCW 76.09 et seq. 

5. For attorney's fees against Defendant DNR consistent with purpose of 

Washington State's Equal Access to Justice Act (EAJA), RCW 4.84.340, .350, and .360. For 

attorney's fees and costs against all Defendants consistent with the purpose of the SMA, 

RCW 90.58.230. 

6. For such other relief that the Court deems just and proper. 

Dated this 2nd day of December, 2010. 

4824-3803-1624, v. 1 

COMPLAINT AND PETITION FOR JUDICIAL 
REVIEW - 12 of 12 

Darrell L. Cochran, WSBA No. 22851 
darrell@pcv klaw .com 
Attorneys for Plaintiffs 
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Opinion I Risky timber practices worsened December ±1oodhtg I Seattle Times Newspape.r Page l of 2 

Permls$ion toreprint or copy this article or photo, other than personal use, must be obtaine(l from The Sel;lttle 
Times. Cal/20.6·464~3113 or e~ma/1 resale@seattletimes.com with youtrequest. 

R.isky timber practices 
worsened December flooding 
By Peter J. Goldmark 
Special to The Times 

While Images of December's Lewis County floods recede 
like thew~ters of the Chehalis River, the impacts of the 
devastation to local families, Washington state taxpayers 
helping rebuild a community, arid the blow to our 
economy,, continue. 

Homee. are damaged or destroyed. Many farms and 
businesses are threatened or lost. Cleanup will continue 
for months. Economic recovery for many will take years. 

While some in government and the timber industry have 
referred to the record floods as an "act of God," clearly 
there was a human hand involved that made a bad 
situation worse. In this case, the buck stops at the 
Department of Natural Resources, tasked with permitting 
timber sales Iii€" eVen on private land, in this case 
Weyerhaeuser a€" on sllcte·prone, steep slopes. 

As stark photos bfthe clear~cut hillside illustrate, the 
agency permitted a clear-cut on a slope that should never 
have I::Jeen logged in this manner, If at aiL Led by Public 
Lands Commissioner Doug Sutherland, agency 
personnel acted against state rules designed to balance 
harvest goals with protecting property, public safety and 
the environment. In short, they failed to exercise 
appropriate professional distance between a public 
agency with a broad public mission and the industry they 
are tasked to oversee. 

Unfortunately, this is not an isolated case of lax oversight 
and toofflcozy relationships with Industry, whether timber 
or large developers. From land swaps that result in 

Mud and debrls slide down a recently replanted clear•cut 
area into Stillman Creek in Lewis County. The heavily 
logged.·Stll!man Creek drainage was the scene of many 
such slides during December's heavy rains. 

forests lost to strip malls and vacation homes to similar land-damaging cleaN~uts, the department and its 
leadershiP are failing to protect both public health and the long-term value of our public land. 

http://seattletimes.nwsource.com/cgi-bin/PrintSf&Fy~'ffl:fdcument_id=2004l523 72&zsectio... 12/2/2010 
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Opinion! Risky timber practices worsened December flooding I Seattle Times Newspaper Page 2 of2 

At a st~te Senate hearing C?n the floods held on Jan. 1 o, agency personnel defended their actions, and 
predictably placed responsibility on the severe we<;~ther. Yet, Independent scientists confirmed that while the 
rain was abnormally intense, the flooding Itself was indeed made catastrophic as a result of human action, In 
this case logging the slopes and development on the. floodplain. 

It's time to mqve forward with two initial steps that can help restore balance an(l accountability. 

First, an lhdependent audit of how logging permits are prioritized and approved is critical to helping too~oftel1· 
overworked land managers, biologists and other on-the-ground workers better assess the impacts of rlsky 
tfm.ber harvests. P~rt ofthis is also to determine where the agency needs to provide a more critical review of 
permits,· ~nd hltltter reflect the goals of promoting local economic growth, mai11tenance of rural sch.ool trusts, 
and safeguarding environmental and community values. 

lhe Legislature passe<l in 2006 ill€" and voters reaffirmed that same year a€" performance audits for state 
agencies. lhisis a perfect opportunity for the state auditor or Forest Practices Soard to Initiate such an 
overview of DNR performance. 

Second, the state Forest Practices Board should, at its February meeting, take action to review and 
strengthen steep~slope logging regulations. The damage to Lewis County clearly was made worse by 
mudslides from the clear~cuts, building up at the base of the hills, bursting from pressure; and sending 
torrents of dirt, trees and water across a floodplain already stressed from years of development and 
pavement 

There are lessons to be learned from every tragedy which, If we do not heed, we risk seeing over and over 
again. In this case, it may only be a matter of time before another flood, initiated by another ill-advised clear~ 
cut. 

But, with proper oversight and accountability, we can prevent any new clear~cuts on steep terrain that only 
damage our communities, our environment and our economy. 

Peter J .. Goldmark Is an Okanogan rancher and candidate for Washington commissioner of p1,1bllc lands. 
Copyright ©The Seattle Times Company 
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THE HONORABLE BARBARA A. MACK 

IN THE SUPERJOR COURT OF WASHINGTON FOR KING COUNTY 

VIRGINIA CAREY, individually; JAMIE 
CAREY, individually; and PARADYCE 
INDUSTRIES INC., d/b/a THE PRINT SHOP, 
a Washington corporation, 

Plaintiffs, 

v. 

Sl'ATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES; 
WEYERI-IAEUSER COMPANY, a 
Washington corporation; and GREEN 
DIAMOND RESOURCE COMPANY, a 
Washington corporation, 

Defendants. 

No. 10-2-42011-8 KNT 

ANSWER OF DEFENDANT 
WEYERHAEUSER COMPANY TO 
PLAINTIFFS' COMPLAINT AND 
PETITION FOR JUDICIAL REVIEW 

21 Defendant, Weyerhaeuser Company, for its answer to Plaintiffs' Complaint and 

22 Petition for Judicial Review, admits, denies, and alleges as follows: 

23 

24 

25 

26 

27 

28 

I. INTRODUCTION 

1.1 

1.2 

1.3 

Deny. 

Deny. 

Deny. 

Answer ofDefendant Weyerhaeuser Company to 
Plaintiffs' Complaint and Petition for 
Judicial Review - 1 

HILLIS CLARK MARTrN & PEn:RSON P.S. 
1221 Second Avenue, Suite 500 
Seattle, Washington 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2.1 

2.2 

2.3 

2.4 

n. 

Deny for lack of information. 

Deny for lack of information. 

Deny for lack of information. 

PARTIES 

Weyerhaeuser admits that the Washington State Department of Natural 

Resources ("DNR") manages state owned lands. Weyerhaeuser admits that DNR must 

comply with certain laws and regulations, including the Washington State Forest Practices 

Act. Weyerhaeuser denies the remaining allegations in parag1·aph 2.8 of the Complaint for 

lack of information. 

2.5 

2.6 

3.1 

Admit. 

Deny for lack of infonnation. 

III. JURJSDIC1'ION AND VENUE 

Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

the preceding paragraphs. 

3.2 

3.3 

3.4 

3.5 

4.1 

Admit. 

Deny for lack of information. 

Admit. 

Deny for lack of information. 

IV. FACTS 

Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

23 the preceding paragraphs. 

24 

25 

26 

27 

28 

4.2 

4.3 

4.4 

4.5 

Deny for lack of information. 

Admit. 

Deny. 

Deny. 

Answer of Defendant Weyerhaeuser Company to 
Plaintffft' Complaint and Petition for 
Judicial Revie·w - 2 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

A. 

4.6 Deny. 

4.7 Deny. 

4.8 Deny. 

4.8(sic) Deny for lack of information. 

4.9 Deny for lack of information. 

v. CAUSES OF ACTION 

Negligence 

5.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

10 the preceding paragraphs. 

11 

12 

13 

14 

15 

B. 

5.2 

5.3 

5.4 

Deny. 

Deny. 

Deny. 

Trespass 

5.5 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

16 the preceding paragraphs. 

17 

18 

19 

c. 
5.6 Deny. 

Tortious Interference with Contractual Relations and Business Expectancy 

5.7 Weyerhaeuser re··alleges and incorporates herein by reference its answers to 

20 the preceding paragraphs. 

5.8 Deny. 

D. Conversion 

21 

22 

23 5.10 (sic) Weyerhaeuser re-alleges and incorporates herein by reference its 

24 answers to the preceding paragraphs. 

5.11 Deny. 

E. Inverse Condemnation-Defendant DNR 

25 

26 

27 5.12 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

28 the preceding paragraphs. 

Answer ofDefendant Weyerhaeuser Company to 
PlaintiffS' Complaint and Petition for 
Judicial Review - 3 
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1 

2 

3 

F. 

5.13 Deny for lack of information. 

Unlawful Agency Action 

5.14 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

4 the preceding paragraphs. 

5 

6 

7 

8 

G. 

5.15 Deny. 

5.16 Deny. 

Shoreline Management Act of 1971 

5.17 W cyerhaeuser re-alleges and incorporates herein by reference its answers to 
1(_-.· 

9 the preceding paragraphs. 

10 

11 

12 

13 

H. 

5.18 Deny. 

Negligent permitting, investigation, enforcement, and inspection under the State 
Environmental Policy Act (SEP A)-Defendant DNR 

5.19 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

14 the preceding paragraphs. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

5.20 Deny. 

VI. JURY DEMAND 

6.1 No response to paragraph 6.1 of the Complaint is required. 

VH. RESERVATION OF RIGHTS 

7.1 No response to paragraph 7.1 of the Complaint is required. 

VIII. DAMAGES 

8.1 Deny. 

AFFIRMATIVE DEFENSES 

Weyerhaeuser asserts the following affirmative defenses: 

1. 

2. 

3. 

Failure to state a claim upon which relief can be granted; 

Plaintiffs claims are barred by RCW 76.09.330; 

Statutory and regulatory compliance; 

Answer of Defendant Weyerhaeuser Company to 
Plaintij-)i'' Complaint and Petition for 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Statute of limitations; 

Assumption of risk; 

Comparative negligence; 

Act of God; 

4. 

5. 

6. 

7. 

8. 

9. 

Intervening or superseding cause; and 

Laches. 

PRAYER FOR RELIEF 

WHEREFORE, having fully answered Plaintiffs' Complaint, Defendant Weyerhaeuser 

prays that the Court dismiss Plaintifis' Complaint with prejudice and award defendants their 

costs and disbursements. 

DATED this 24th day ofFebmary, 2011. 

CERTIFICATE OF SERVICE 

HILLIS CLARK MARTIN & PETERSON P.S. 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle WA 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 
Email: ldp@hcmp.com; mrs@hcmp.com; 
amw@hcmp.com 

Attorneys for Defendant 
Weyerhaeuser Company 

The undersigned certifies that on this day she caused a copy of this 
document to be delivered via messenger and U.S. Mail to the last known 
address of all counsel of record. 

I certify under penalty ofpmjury under the laws of the state of 
Washington and the United States that the foregoing is true and conect. 

DATED this 24th day of February, 2011, at Seattle, Washington. 

_s/ Suzanne Powers 
Suzanne Powers 

ND: 11100.1&2 48!2-4921-3704v2 
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MAR 1 7 2.0\1 

1 
THE HONORABLE BARBARA A. MACK 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

. VIRGINIA CAREY, individually; JAIME 
CAREY, individually; PARA.DYCE 
INDUSTRIES INC., d/b/a TilE PiUNT 
SHOP, a Washington corporation, 

. Plaintiffs~ 

V; 

STATE OF WASHiNGTON 

No. 10~2~42011~8 KNT 

DEFENDANT GREEN DIAMOND 
RESOURCE COMPANY'S ANSWER TO 
. PLAINTIFFS' COMPLAINT AND 
PETITION FOR JUDICIAL REVIEW 

14 DEPARTMENT OF NATURAL 
. RESOURCES; WEYERHAEUSER 

15 COMPANY; a-Washington corporation; and 
GREEN DIAMOND RESOURCE . 

16 . COMPANY, a Washingtml corporation, 

17 Defendants. 

18 

19 Defendant Green Diamond Resource Coinpany ("Green Diamond"), in answer to 

20 Plaintiffs' Complaint and Petition for Review of Agency Action (the "Complaint"), states as 
. . 

21 follows: 

22 I. INTRODUCTION 

23 1.1 . Green Diamond denies paragraph 1.1 and the preamble to 'paragraph 1.1. 

24 

25 

1.2 Green Diamond denies paragraph 1.2. 

1.3 Green Diatilonddenies paragraph 1.3. 

CORR CRONIN MICHELSON 
DEFENDANT GREEN DIAMOND RESOURCE .- BAUMGARDNER & PREECE LLP 

COMP ANY'S· ANSWER TO-PLAINTIFFS'_ CO!;ZQ) . 1o01 Fourth ~venue; suite-3900 

AND PETITION FOR JUDICIAL REVIEW -1 0 '[p1ftl\:(~~~)g~~~?s~~04 1051 

· . . Fax (206) 625-0900 
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1 

2 

3 

4 

5 

II. PARTIES 

· 2.1 Green Diamond denies paragraph 2.1 for lack of information. 

2.2 · Green ,Diamond denies paragraph 2.2 for lack of information. 

23 Green Diamond denies paragraph 2.3 for lack of information. 

2.4 In answer to paragraph 2.4, Green Diamond admits that the Washington State 

6 Department of Natural Resources ("DNR") maintains. regulatory authority regarding state-

·7 owned lands andthat DNR is required to comply with certain laws and regulations, which 

8 inCludes the Washington State Forest Practices Act. Green Diamond denies the remaining·· 

9 aJlegations in paragraph 2.4 for lack of inforn:lation. 

10 2.5 In answertoparagraph 2.5; Green Diamond admits that defendant 

11 Weyerhaeuser Company ("Weyerhaeu_ser';) owns and/or manages asigni;ficant amount of 

12 timberland, h1cluding titTI:berland located in Washington state and including timberland located 

13 in Lewis Cmmty, Washington. Green Diamond denies the remaining allegations in paragraph 

14 2.5 for lack of information. 

15 2.6 . In answer to paragraph 2.6, Green Diamond. admits that it is a forest products· 
. . . 

16 company that owns and manages forests in California, Oregon and Washington, including 

17 forests in Lewis County, Washington. Green Diamond admits that it was incorporated in 2001 

18 as Simpson Resource Company, it first owned real property in Lewis County, Washington in 

19. 2002, and its n~me was changed to Green Diamond Resource Company in 2004. Green 

20 Diamond denies the remaining allegations in paragraph2.6.· 

III. JURISDICTION AND VENUE. 21 

22 3.1 Green.piamond realleges.and incorporates herein by reference its answers to the 

23 preceding paragraphs. ' 

24 

Z5 

3.2 Green Diamond denies paragraph 3.2for lack ofinformation. 
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1 

2 

3 

4 

5 

3 :3 Green Diamond admits paragraph 3 .3. · 

3.4 .Green Diamond admits paragraph 3.4 .. 

3.5 Green Diamond denies paragraph 3.5 forhck ofinformation. 

IV. FACTS 

4.1 · Green Diamond realleges and incorporates herein by reference its answers to the 

6 preceding paragraphs. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

·17 

18 

19 

20 

21. 

22 

23 

24 

25 

4.2 Green Diamond denies paragraph 4.2 for lack of information. 

4.3 Green Diamond admits paragraph 4:3. 

4.4 Green Diamond denies paragraph 4.4. 

4.5 ,Green Diamond denies paragraph 4.5. 

4.6 Green Diamond denies paragraph 4.6. 

4.7 GreenDiamond denies paragraph 4.7. 

4.8 Green Diamond deniesparagraph 4.8. 

4.8[sic] Green Diamond denies the second paragraph 4.8 for lack of information. 

4.9 Gr.een Diamond denies paragraph 4.9 for lack of informat1~n. 

v. CAUSES OF ACTION 

A. Negligenc" 

5.1 Green Dia)llond realleges and incorporates herein by reference its answers to the . 

preceding paragraphs. 

5.2 Green Diamond denies paragraph 5.2.· 

5.3 Green .Diamond denies paragraph 5 .3. 

5.4 Green Diamond denies paragraph 5.4. 

DEFENDANT GREEN DIAMOND RESOURCE 
COMPANY'S ANSWER TO PLAINTIFFS' COMPLAINT 

·AND PETITION FOR JUDICIAL REVIEW- 3 

Appendix 0.60 

CORR CRONIN MICHELSON 

BAUMGARDNER & PREECE LLP 
.1001 Fourtli Avenue, Suite 3900 
Seattle, Washington 98154-l 051 

Tel (206) 625-8600 
Fax (206) 625-0900 



1 B. . Trespass 

.2 5.5 Green Diamond realleges and incorporates herein by reference its answers to the 

3 preceding paragraphs. 

5.6 Green Diamond denie.s paragraph 5.6. 4 

5 

6 

c. Tortious Interference with Contractual Relations and Business Expectancy 

5.7 Gi·eert Diamond rcalleges and incorporates herein by reference its answers to the 

7 preceding p'aragraphs. 

5.8 Green Diamond denies paragraph 5.8. 

D. Conversion 

8 

9 

. 10 5.1 0 Green Diamond realleges and incorporates herein by reference its answers to the 

11 preceding paragraphs. 

E. 

5.11 Green Diamond denies paragraph 5 .11. 

Inverse Condemnation -- Defendant DNR 

12 

13 

14 5.12 Green Diamond realleges and incorporates herein by referenc.e its answers to the 

15 . preceding paragraphs. 

F. 

5.13 Green Diarnond denies paragraph 5.13. 

Unlawful Agency Action 

16 

17 

18 . 5.14 Green Diamond realleges and incorporates herein by reference its answers to the . . . 

19 preceding paragraphs. 

20 5.15 ·Green Diamond denies paragraph 5:15. 

G. 

5.16 Green Diamond denies paragraph 5.16. 

Shoreline Management Act of 1971 

21 

22 

23 5.17 Green Diamond realleges and incorporates herein by reference its answers to the 

24 preceding paragraphs. 

25 

DEFENDANT GREEN DIAMOND RESOURCE 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

. 16 

17 

18 

19 

20 

21 

22' 

23 

24 

25 

H. 

.5.18 Green Diamond denies paragraph 5.18. 

Negligent permitting, investigation, enforcement, and inspection under the State 
Environmental Policy Act (SEP A) MM Defendant DNR 

5.19 Green Diamond realleges and incorporates herein by reference its answers to the 

preceding paragraphs. 

5.20 · Green Diamond denies paragraph 5.20 .. 

VI. JURYDEMAND. 

6;1 Paragraph 6.1 does not require a response. 

VII.. RESERVATION OF RIGHTS 

7.1 . Paragraph 7.1 does not reguire a response. 

VIII. DAMAGES 

8.1 Green Diamond denies paragraph 8.1. 

.IX. AFFIRMATIVE DEFENSES 

Green Diamond sets forth the following affirmative defenses to the. Complaint: 

1. Failure to State a Claim. The Complaint fails to state a claim upon which 

relief can be granted . 

2. RCW 76.09.330. Plaintiffs' claims are ban·ed by the statutory requirements of 

RCW 76.09.330. 

3. ·Proximate Cause. Plaintiffs' claims are barred by the doctrine ofproximate 

cause. 

4. Substantial Factor. Plaintiffs' claims are barred by the doctrine of "substantial 

factor." · 

5. Intervening and/or Superseding Causes. Plaintiffs' claims are barred by the . 

doctrines of intervening and/or superseding causes. 

6. Act of God. Plaintiffs' claims are barred by the doctrine of"Act of God." 

DEFENDANT GREEN DIAMOND RESOURCE 
COM11 ANY'S ANSWER TO PLAINTiFFS' COMPLAINT . 
AND PETITION FOR JuDICIAL REVIEW- 5 . 
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1 7. Statutory and Regulatory Compliance. Green Diamond has fully complied 

· 2 with all statutory and regulatory requirements. 

3 8. Assumption of Risk. Plaintiffs' Claims are barred by the doctrine of 

4 · assumption of risk. · 

5 9. Statute of Limitations and/or Laches. Pla,iritiffs' claims are b.arred by the 

6 applicable statute of limitations arid/or the doctrine of laches. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

.19 

20 

21 

22 

23 

24 

25 

X. PRAYER FOR RELIEF 

Green Diamond denies Plaintiffs' Prayer for Relief to the extent a response is required. 

Green Diamond has fully answered Plaintiffs' Complaint and respectfully requests that 

this Court dismiss Plaintiffs' Complaint and claims with prejudice and awar.d Green Diamond 

its costs and reasonable attorneys' fees and such other legal and equitable relief as is. deemed 

just 
. . .)ic.. . . 

. DATED this· ./6, dayofMarch, 2011. 

CORR CRONIN MICHELSON 
BAUMGARDNER & PREECE LLP . . 

Is/ Joshua J. Preece 
Kelly P. Corr, WSBA No. 00555. 
Joshua J. Preece, WSBA No. 15380 
Seann C. Colgan, WS:SA No. 38769 
Attomeys fol' Defendant Green Diamond 
Resource Company. · 

DEFENDANT GREEN DIAMOND RESOURCE 
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3 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CERTIFICATE OF SERVICE 

The undersigned declares as follows: 

1.. I am employed at Con Cronin Michelson Baumgardner & Preece LLP, attorneys 

of record for Defenqant Green Diamond Resource Company .. 

2. I hereby certify that on March~ 2011, !caused. a true and correct copy of 

the foregoing document to be served on the following parties in t~1e manner indicated below: 

Danell L. Cochran . 
Pfau Coclu·an V ertetis Kosnoff PLLC 
9.11 Pacific Avenue, Suite 200 · 
Tacoma; WA· 98401 
Email: danell@pcvklaw.com 

Attorneys for Plaintiffs 
Via Hand Delivery · 

Louis D. Peterson . 
Hillis, Clark, Maiiin & Peterson 
1221 SecondAve., Suite 500 
Seattle, WA 98101~2925. · 

. Email: ldp@hcmp.com · 

Attorneys fo~ Defe~dant Weyerhaeuser 
Via Email and U.S. Mail · · 

Mark C~ Jobson 
Office ofThe Attorney General· 
Torts Division 
P.O. Box 40126 
Olympia, W A. 98504-0126 . 
Email:· Markj@ATG.WA.Gov 
Attorneys for Defendant State of. 
Washington Department of 
Natural Resources 
Via Email and U.S. Mail 

I deClare under penalty ofperjury under the laws of the state ofWashington that the 

foregoing is true and c.orrect. 

DATED. this ) lf]J?:.2day of March, 2011 at Seattle, Washington. 

DEFENDANT GREEN DIAMOND RESOURCE . . 
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AND PETITION FOR JUDICIAL REVIEW -7 
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1 

2 

3 

4 

5 

Pfau Cocht'Rn Verte.tls Amah~ 

SEP 3· 0 2011 

Tacoma Offi~ 

6 

7 

8 
STATE OFWASIDNGTON 

KING COUNTY SUPERIOR COURT 

·9 

10 

11 

12 

13 

14 

YIRGINIA CAREY, individually; 
JAMIE CARBY, individually; 
P ARADYCE INDUSTRIES, INC., 
dJblaJ TI-ffi PRINT SHOP, a 
Washington Corporation, 

Plaintiffs. 

v. 

STATE OF WASHINGTON 
15 DEPARTMENTOFNATURAL 

RESOURCES; WEYERHAEUSER 
16 ·COMPANY, a Washington .. 

Corporation; and GREEN DIAMOND 
·. 17 · RESOURCE COMPANY, a 

Washington Corporation, 
18 

19 Defendants. 

NO. 10-2-42011-:8KNT 

DEFENDANT DEPARTMENT OF 
NATURAL RESOURCES' . 
AMENDED ANSWER TO 
PLAINTIFFS' COMPLAINT AND 
PETITION FOR JUDICIAL REVIEW 

AND COUNTERCLAIM 

20 Under the AP A, there is no requirement to file an answer in response to such petitions. 

21 See RCW 34.05.570 (requiring an answer only to a petition for review of an agency's failure to 

22 

23 

24 

25 

26 

. perform a duty under RCW 34·.05.570(4)(b)). Accordingly, DN_R pr?vides no answer specific 

to the Caption. 

DNR'S AMENDED ANSWER AND 
COUNTERCLAIM TO PLAINTIFFS'· 
COMPLAIN't 
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1 D'efendant; State of Washington. D~parlment of Natural Resources (DNR), in answer to 

· 2 plaintiffs' complain(a~ts, denies and alleges as follows: · , . 

3 

4 I. lNTRODUCTION 

5 1.1 · Defendant denies the allegations contall?.ed in paragraph number 1.1. 

6 1.2 

7 1.3. 

Defendant denies the- allegations contain~d in-paragraph number 1.2. 
·' I 

Defendant denies the allegations. contained in paragraph number. 1.3. Defendant 

8 

9 

10 

11 

12 

1J 

14 

15· 

16 

17 

objects to the plaintiff's use of hearsay statements and. opmions of citizen Peter Goldniark 
• I ._ ' I . ' 

made before he took office as the Commissioner of Publk Lands. These .statements are not 

made by a party o7 agent for a party and their use ~s imidmissible and improper. 

n. PARTIES · 

2.1 Defendant is ~thout knowledge or information sufficientto fotm a belief as to 1he truth of 

the allegations contained in paragrq.ph 2.1 and therefore denies the same. 

2.2 Defe~dant is wifuout knowledge or infotm~tion, su:ffi.ci~nt ~o fmm a belief as ~o the truth ~f 

the allegations contained in paragraph 2.2 and therefore denies the same. 
. . 

Defendant is without knowl~ge or informatio~ sufficient to form. a belief as to the truth of . . 18 2.3 

19 the allegations contained in paragraph 2.3 and therefore denies the same. 

20 .. 2.4. .States legal conclusi~ns ~nd requires no answer .. 

21 

22 

23 

24 

'25 

26 

Defendant is without knowledg<? or information sufficient to form a belief as to the truth of 

the allegations contained in par~raph. 2.5 and therefore denies the same. 

2.6 Defendan~.is without knowledge or infmmation sufficient ~o form. a belief a,s to. the truth of 

the allegations co~tained in par~a~~ 2.6 and therefore denies the same. 

DNR'S AMENDED ANSWER to 
PL.A.rnTIFFS' COMPLAlNT 
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i 

2 

3 

'4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

ill. . JURISDICTION AND VENUE 

3.1 Defendant re-alleges and incorporates its previous ~nswers. . . . 

3.2 . The allegati~ns in paragraph 3.2 appear tp be directed to or about other defendants and 

this defendant either cmmoi at).Swer for lack of ~owledge or infonnatioli or is not required to 

answer. 

3.3 The allegations in paragraph 3.3 appear to be directe~ to or about other defendants m1d 

this defend~t either cannot answer for iack of knowledge· or information or is not required to 

answer. 

3.4 Defendant admits that plaintiff may file an action against the state in King County 

whe~e jo'ip.der of~ additional defendant resident there permits. Defendant reserv~~ the right 

to moye for a change of venue as permitte~ by court rule and statute.' 

3.5 J?efendant a~ts t;hat plainflff filed a· tort claim ag~ins_t DNR. Defendant denies the 

15 second sentence asserting that the court 4as jurisdictitm or that v_enue is "appropriate." 

16 

17 

18 
4.1 

IV. FACTS 

· Defen?ant re-alleges ~d incorrorates ~ts previous -~swer~. 

19. 4.2 Defendant is without kno~led~e or inf~nnation sufficient.to fonn a belief as to fue truth of 

20. the allegations contained in Par. 4.2 and theref9re ,denies the _san1e. 

21' 4.3 

22 4.4 

4.5 

Defendant admits the allegations contained in paragraph number 4.3. . . . . 

Defendant denies the allegations contained jn paragraph number 4.4. 

Defendant denies the allegations contained in paragraph number 4.5. 

'· 

23 

24· 

25 

26 

4.6 Defendant admits. that 'heavy rain fell on or about December 3, 2007< Defendant 

denif1S remainder. 

DNR'S AM'ENDED ANSWER TO 
PJ;.AIN~S' COMPLAINT 
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./ 

J. 4.7 · . Defendant admits ~hat landslides dumped tons of debris in the Chehalis River forming 

2 debris dams that blocked the ch~nnel. Defendant denies the remainder. 

3 

4 

5 

6 

7 

8 

4.8 Defendant admits that debris clams broke releasing debris downstream and destroying 

bridges. Defendant denies the remainder. · 

4·.8 (*Secondi Defendant a~its 1hat the Che~alis ·River flooded ove~ its banks. Defendant is 

without knowledge. or information sufficient to form a.beli.ef as to the truth of the other allegations 

contained in p_atagraph 4.8 (second)' and therefore:~eriies.the smne. 

9 4.9 · Defendan~ is without knowleP,ge or infoririation sufficient to fmm a belief as to the truth of . . . . . 

l O . the allegation~ contained iti Par. 4.9 au9. therefore denies the same. 

11 

12 

13 

14 

15 

. 16 

17 

18 

19 

20 

21 

22 

'23 

. 24 

25. 

26 

A.· 

5.1 

5.2 

5.3\ 

5.4 

B~. 

5.5 

5.6 

. c . 

5.7 

V. CA(JSES.OFACTION 

Negligence 

Defendant re-alleges and incorpor€ltes its previous a:o.swers. · . . -

Defendant denies the allegations contained in paragrapl?- number 5 .2. 

Defendant .denies the allegations co~tained in paragraph, number 5:3.. 

.. Defend~t denies the allegations. contained in p~agraph number 5.4. 

·Trespass 
. . 

Defendant re-alleges and inC?orporates its previous answe~s. 

··;Defendant deJ:!ies th~ allegations.co:ntained in paragtaph.ntimber 5.6. 

·Tortious ~nterference W~th Co~tractual R~~ations and Business Expectancy 

Defendant re-illeges and incorporates its previous answers. 

1 _The complaint includes tWo paragraphs numbered "4,8." 
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1 

·2 

3 

4 

s· 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

~7 

. 18 

19 

20 

21 

22 

23' 

24 

25 

26 

5.8 

D. 

5.10 

5.11 

E. 

5.12 

5.13 

If. 

.5.14 

'5.15 

5.16 

G. 

5.17 

5~18 

H. 

5.19 

5.20 

6.1 

· Defendant denies the allegations contained in paragraph number 5.8; 

Conversion 

Defendant re-alleges and incorporates its. previous answers. 

~ Defenda:p.t denies 'the allegations contained in paragraph number 5.11. · 

Inverse Condemnation -.Defendant DNR 

Defendant re-alleges and incorporates its previous answers. 

Defendant denies the allegati~ns contained in paragra!Jh number 5.13. 

Unlawful Agency Action 

Defendant re-allege~ and incorporates its previous answers .. 

' . 
Defendant denies the allegations cqntained in paragraph number 5.15. 

'· 
Defendant .denies the allegations contained in paragraph number' 5 .16. 

• • I • ' o 0 

Shoreline Management Act' of 1971 

Defendant re-alleges and incorporates, its previous answers. 

Defendant denies the ailegations cop.tained in paragraph number 5 .18; 

Negligent Permitting,Iuvestig~tion, Enforcement, and Insp~ction Under The State 
Enviro~~ental Policy Act (SEPA)-DefendantDNR ·. ' · 

Defei1dant re-alleges and incorporates its pt:evious answers. 
. ' . . 

Paragraph 5.~0 states legal con~lusions and requires no ~wel'. 

VI. JURY DEMAND 

Requires no answer. 

DNR'S AMENDED ANSWER TO 
PLAINTIFFS' COMPLAINT 
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12 

13 

14 

15 

'16 

'17 

18 

19 

Vfi. (PLAINTIFFS') RESERVATION OF RIGHTS 

:Requires no answer. 

Vlll. DAMAQES 

J?efendant denies the allegations contalled in paragraph number 8.1; 

IX." PRAYER FOR RELIEF 

Defendant denies .that it is-liable to the plaintiff for anyreliefsou&ht in this action .. 

By Way ofFURTi{ER ANSWER and AFFIRMATIVE DEFENSES, defendant alleges: . 

That the injuries and da:rnages, if any, claimed. by the plaintiffs were· proximately caused 

or conhib~tcd to by.the fault of the plaintiffs as dtlillied by RCW ~.2~.015. 

2. . That all actions of the defe~dant, Department of _NaturaJ Res_ources, herein. al~'?ged as 

negligence, manifest a reasonable exet:cise ·of judgment a':t;td discretion ?Y authorized public 

officials ~de in the exercise of governmental authority entrusted to them by law and are neither 

tortious nor actim~able. 
. . . 

3 .. That if,the plaintiffs suffered damages, recovery therefore-is limited by plaintiffs' _failure 

. to mitigate said damages. · 

4. 
20 

That defe11dallt is entitied to an offset :fi:om any award to plaintiffs herein and/or recovery 

21 of back J?lOnies paid to plainti£[.<3. 

22 5 . 

. 23 6. 

· That fue_plaintiffs have failed td· state a claim ~pon which relief may be granted. 

Nonparty at fault. Plaintiff~' injuries and damages, if any, were caused by the fault of a 

.. · 24 non~party fm: purposes of RCW 422.070(1). The identity of one rion-party at fault is Lewi~ 
25 

26 

DNR.'S AMENDED ANSWER TO 
PLAINTIFFS' COMPLAINT · 

6 

•' 

Appendix 070 

A'ITORNEY GENERAL OF WASHlNGTON 
Torts Division 

7141 CleanwaterDrive SW 
P0Box40126 

Olympia, W A 985()4.:0 126 
(360) 586-6300 



1 

2 

3 

'4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

.18 

County, with respect to whom DNR has no legal liability. The identities of additional non-

parties who may be at fault are not presently known. . . 

7. That th~ injuries £?1' damages claimed were proximately caused by the falilt·of a party 

for :whom this defendant is not liable. . . 

8. That the court lacks jlll,isdiction over the subject matt~r or over the d<?fendant DNR. 

9: That the plaintiffs claims are barred· by the statute oflimitations. 

. X. ,COUNTERCLAIM 

·r: DNR realleges. its answers to the complaint and reincorporates them here. 

2. . Although DNR denies ·any unconstitutional taking usii1g. and/or damaging of Plaintiffs' . ' . 

property, if DNR. should be fo®d liable for the payment ~f damage,s an<Yor just compensation 

for taking, using and/or danmging Plaintiff's property and/or prope11y rights, DNR is entitled to 

fee simple title to or perpetual easement to. overflow, flood, and submerge such property and/or 

properly rights. 

RESERVATION OF IUGHTS 

Defendant DNR reserves the r!ght to. amend this answer, including the addition of 
. ' . . 

19. ~frrmative defenses warranted by il;JVestigation and discovery, and to make· such amendments 
. . 

.zo either before or during trial; including asserting other defense theories or confonning the 

21 pleadings to the proof offered at the time of trial~ 

22 ill 

23. 
Ill 

24' 
Ill 

25 

26 

DNR'S AMENDED ANSWER TO· 7 
PLAIN11FFS'C01!PLAINT 
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. 1 WHEREFORE; defelidant prays tl~t plaintiffs' c~mpla:int be dismissed with prejudice as 

2 to Department of Natqral Resources and tl1at plairiti:fts take nothing by their complaint and that 
' I • . • ' 

3 

4 

5 

6 

7 

8 

9 

10 

·11 

12 

i3 

14. 

15 

16 

defendant be rulowe4 its costs and reasonable attorneys·, fees herein. 

DATED this ~day of September, 2011. 

ROBERT M. MCKENNA 
Attorney General 

~'c-~ 
MARK JOBSON;WSBA No, 22171 
Assistant Attorney GeneraL 

DARRELL COCHRAN, WSBA No. 22851 · 
Pfau Cochran V ertetis Kosnoff PLLC 
Attorney for Plaintiffs 

::~~~A~. 
L?"f!IS D. PETE~SON, WSBA No .. 7556 ~ ~ \ ~ :_,~j 

20 H11l1s Clark Martm & Peterson PS · 7 ( ~ _ \ \ " · 
. Attorney for Co-Defendant Weyerhaeuser ~ ~ · \ \ . -

~ ~7c_sdsc_i6;;,~\ \ ~~· . . \ 
23 JOSHUA J. PRE~CE, WSBA No. 15380~\~ ~"~ "'~ ~~~-...s(>_j 

. 24 Corr Cto~ Michelson Baumgardue.r & Preece JtLP , · ~ cy }. "'?...<; h 1.. · \L Cs:..:--..J 
Attorney for Co-Defendant Green D1amond 

. 25 

26 
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I.·---· -..;-. _, 
I Pfau Cochran Vertetis Kosnoff 

FEB. 0 9 2011 

...., Ilfl.t.,....W..(p.l!_O,..ffi-ce. __ 
~a...,--

2 

3 

4 

5 

6 

7 

8 
STATE OF' WASHINGTON 

KING COUNTY SUPERIOR COURT 

9 WILLIAM FORTH, individually; GUY 
BAUMAN, individually; EILEEN 

10 BAUMAN, individually; LINDA 
STANLEY, individually and as 

. 11 personal representative IN RE THE 
ESTATE OF CORAL COTTEN; 

12 ROCHELLE STANLEY, as personal 
representative of IN RE THE ESTATE 

13 OF CORAL COTTEN; DONALD 
LEMASTER, individually; and DAVID 

14 GIVENS, individually, 

15 

16 

Plaintiffs, 

v. 

STATE OF WASHINGTON 
17 DEPARTMENTOFNATURAL 

RESOURCES, a Washington State . 
18 Public Agency; WEYERHAEUSER 

COMPANY, a Washington 
19 Corpo'ration; and GREEN DIAMOND 

RESOURCE COMPANY, a 
20 Washington Corporation, 

Defendants. 

NO. 10-2-A2009-6KNT 

DEFENDANT DEPARTMENT OF 
NATURAL RESOURCES' ANSWER 
TO PLAINTIFFS' COMPLAINT AND 
PETITION FOR JUDICIAL REVIEW 

21 

22 

. 23 

24 

25 

Under the AP A, there is no requirement to file an answer in response to such petitions . 

See RCW 34.05.570 (requiring an answer only to a petition for review of an agency's failure to 

perform a duty under RCW 34.05.570(4)(b)). Accordingly, DNR provides no answer specific 

26 
to the Caption. 

DNR'S ANSWER TO PLAINTIFFS' 
COMPLAINT 

1 

i,/(.· . ·.. . \ ; .··· .·. \\.· ?' ' . {\ '. ..i: .! •• ,-} \\ 

'· ·· ·App·endiX 0'73 . l , 

ATTORNEY GENERAL OF WASHINGTON 
Torts Division 

7141 Cleanwater Drive SW 
POBox40126 

Olympia, WA 98504-0126 
(360) 586-6300 



1 

2 

3 

4 

5 

6 

Defendant, State of Washington Department of Natural Resources (DNR), in answer to 

plaintiffs' complaint, admits, denies and alleges as follows: 

I. INTRODUCTION 

l.i Defendant denies the allegations contained in paragraph number 1.1. 

1.2 Defendant denies the allegations contained in paragraph number 1.2. 

Defendant denies the allegations contained in paragraph number 1.3. Defendant 7 1.3 

'8 
objects to the plaintiffs use of hearsay statements and opinions of citizen Peter Goldmark 

9 

10 

11 

12 

13 

14 

15 

16. 

17 

made before he took office as the Co11111lissioner of Public Lands. These statements are not 

made by a party or agent for a party and their use is inadmissible and improper. 

II. PARTIES 

2.1 Defendant is without knowledge or information suffic~ent to form a belief as to the truth of 

the allegations co11tained in paragraph 2.1 and therefore denies the same. 

2.2 Defendant is without knowledge or infonnation sufficient to form a belief as to the truth of 

the allegations contained in paragraph 2.2 and therefore denies the same. 

18 2.3 Defendant is without knowledge or information sufficient to fmm a belief as to the tmth of 

19 the allegations contained in paragraph 2.3 and therefore denies the same. 

Defendant is without knowledge or information sufficient to fonn a belief as to the truth of 20 2.4 

21 
the allegations contained in Par. 2.4 and therefore denies the same. 

22 

23 

. 24 

25 

26 

2.5 Defendant is without knowledge or information sufficient to form a belief as to the tmth of 

the allegations contained .i:i1 paragraph 2.5 ai1d therefore denies the same .. 

DNR'S ANSWER TO PLAINTIFFS' 
COMPLAINT 

2 
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Defendant is without knowledge or information sufficient to fonn a belief as to the truth of 1 2.6 

2 the allegations contained in paragraph 2.6 and therefore denies the same. 

3 

4 

5 

6 

7 

2.7 Defendant is without knowledge or information sufficient to fonn a belief as to the truth of 

the allegations contained in Par. 2. 7 and therefore denies the same. 

2.8 States legal conclusions and no answer is required. 

2.9 Defendant is without knowledge or information sufficient to form a belief as to the truth of 

8 the allegations contained in Par. 2.9 and therefore denies the same. 

9 2.10 Defendant is without lmowledge or information sufficient to fonn a belief as to the truth of 

10 

11 

12 

13 

14 

15 

16 

17 

18 

the allegations contained in Par. 2.10 and therefore denies the same. 

III. JUIUSDICTION AND VENUE 

3.1 Defendant re-alleges and incorporates its previous answers. 

3.2 The allegations in paragraph 3.2 appear to be directed to or about other defendants and 

this defendant either cannot answer for lack of knowledge or information or is not required to 

answer. 

3.3 The allegations in paragraph 3.3 appear to be directed to or about other defendants and 

19 this defendant either cannot answer for lack of knowledge or information or is not required to 

20· answer. 

21 3.4 

22 

Defendant admits that plaintiff may file an action against the state in King County 

23 

24' 

25 

26 

where joinder of an additional defendant resident there permits. Defendant reserves the right 

to move for a change o~ venue as permitted by court rule and statute. 

DNR'S ANSWER TO PLAINTIFFS' 
COMPLAINT 
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Defendant admits that plaintiff filed a tort claim against DNR. Defendant denies the 1 3.5 

2 second sentence asserting that the court has jurisdiction or that venue is "appropriate." 

3 

4 IV. FACTS 

5 4.1 Defendant re-alleges and incorporates its previous answers. 

Defendant is without knowledge or information sufficient to form a belief as to the truth of 6 4.2 

7 
the allegations contained in Par. 4.2 and therefore denies the san1e. 

8 

9 

10 

11 

12 

4.3 Defendant admits the allegations contained in paragraph number 4.3. 

4.4 Defendant denies the allegations contained in paragraph number 4.4. 

4.5 Defendant denies the allegations contained in paragraph number 4.5. 

4.6 Defendant admits that 'heavy rain fell on or about December 3, 2007. Defendant 

13 denies remainder. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

.24 

25 

4.7 Defendant admits that l~dslides dumped tons of debris in the Chehalis River forming 

debris dams that blocked the chrumel. Defendant denies the remainder. 

4.8 Defendant admits that debris dams broke releasing debris downstream and destroying 

bridges. Defendant dellies the remainder. 

4.8 (*Second)1 Defendant admits that the Chehalis River came over its banks. Defendant is 

without know~ edge or information sufficient to f01m. a belief as to the truth of the other allegations 

contained in paragraph 4.8 (second) and therefore denies the same. 

26 1 The complaint includes two paragraphs numbered "4.8." 

DNR'S ANSWER TO PLAINTIFFS' 
COMPLAINT 

4 

Appendix 076 

ATTORNEY GENERAL OF WASHlliGTON 
Torts Division 

7141 Cleanwater Drive SW 
POBox40126 

Olympia, WA 98504-0126 
(360) 586-6300 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

V. CAUSES OF ACTION 

A. Negligence 

5.1 Defendant re-alleges and incorporates its previous answers. 

5.2 Defendant denies the allegations contained in paragraph number 5 .2. 

5.3 Defendant denies the allegations contained in paragraph number 5.3. 

5.4 Defendant denies the allegations contained in paragraph number 5.4. 

B. Trespass 

5.5 Defendant re-alleges and incorporates its previous answers. 

5.6 Defendant denies the allegations contained in paragraph number 5.6. 

c. Tortious Interference With Contractual Relations and Business Expectancy 

5.7 Defendant re-alleges and incorporates its previous answers. 

5.8 Defendant denies the allegations contained in paragraph number 5.8. 

D. Conversion 

5.10 Defendant re-alleges and incorporates its previous answers. 

5.11 Defendant denies the allegations contained in paragraph number 5.11. 

E. Inverse Condemnation -Defendant DNR 

5.12 Defendant re-alleges and incorporates its previous answers. 

5.13 Defendant denies the allegations.contained in paragraph number 5.13. 

F. Unlawful Agency Action 

5.14 Defendant re-alleges and incorporates its previous answers. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

5.15 

5.16 

G. 

5.17 

5.18 

H. 

5.19 

5.20 

6.1 

7.1 

8.1 

1. 

Defendant denies the allegations contained in paragraph number 5.15. 

Defendant denies the allegations contained in paragraph number 5 .16. 

Shoreline Management Act of 1971 

Defendant re-alleges and incorporates its previous answers. 

Defendant denies the allegations contained in paragraph number 5 .18. 

Negligent Permitting, Investigation, Enforcement, and Inspection Under The State 
Environmental Policy Act (SEP A)-Defendant DNR 

Defendant re-alleges and incorporates· its previous answers. 

Pm·agraph 5.20 states legal conclusions and requires no answer. 

VI. JURY DEMAND 

Requires no mlS~er. 

VII. (PLAINTIFFS') RESERVATION OF RIGHTS 

Requires no answer. 

VIU. DAMAGES 

Defendant denies the allegations contained in paragraph number 8.1. 

IX. PRAYERFORRELIEF 

Defendant denies that it is liable to the plaintiff for any relief sought in this action. 

By Way ofFURTHERANSWER and AFFIRMATIVE DEFENSES, defendant alleges: 

That the injuries and damages, if any, claimed by the plaintiffs were proximately caused 

or contributed to by the fault of the plaintiffs as defmed by RCW 4.22.0 15. 

DNR'S ANSWER TO PLAINTlFFS' 
COMPLAINT 

6 
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1 2. That all actions of the defendant, Department of Natural Resources, herein alleged as 

2 

3 

4 

5 

6 

negligence, manifest a reasonable exercise of judgment and discretion by authorized public 

officials made in the exercise of governmental authority entrusted to them by law and are neither 

tortious nor actionable. 

3. That if the plaintiffs suffered damages, recovery therefore is limited by plaintiffs' failure 

7 to mitigate said damages. 

8 4. That defendant is entitled to an offset fi:om any award to plaintiffs herein and/or recovery 

9 of back monies paid to plaintiffs. 

10 

11 

12 

13 

14 

15 

5. That the plaintiffs have failed to state a claim upon which relief may be granted. 

6. Nonparty at fault. Plaintiffs' injuries and damages, if any, were caused by the fault of a 

non-party for purposes of RCW 4.22.070(1). The identity of one non-party at fault is Lewis 

County, with respect to whom DNR has no legal liability. The identities of additional non-

parties who may be at fault are not presently known. 

16 7. That the injuries or damages claimed were proximately caused by the fault of a party 

17 for whom tllis defendant is not liable. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

8. That the court lacks jurisdiction over the subject matter or over the defendant DNR. 

9. That the plaintiffs claims are barred by the statute oflimitations. 

RESERVATION OF RIGHTS 

Defendant DNR reserves the right to amend this answer, including the addition of 

affmnative defenses warranted by investigation and discovery, and to make such amendments 

either before or during trial, including asserting other defense theories or conforming the 

pleadings to the proof offered at the time of trial. 

DNR'S ANSWER TO·PLAINTIFFS' 7 
COMPLAINT 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

WHEREFORE; defendant prays that plaintiffs' complaint be dismissed with prejudice as 

to Department of Natural Resources and that plaintiffs take nothing by their complaint and that 

defendant be allowed its costs and reasonable attomeys' fees herein. 

l L.\ DATED this day of January, 2011. 

DNR'S ANSWER TO PLAINTIFFS' 
COMPLAINT 

ROBERT M. MCKENNA 
Attorney General 

0~-=-d ~s:yc=J 
MARK JOBSON, WSBA No. 22171 
Assistant Attomey General 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

PROOF OF SERVICE . 

I certify that I caused a copy of tlus document to be served on all parties or their 

counsel of record on the date :below as follows: 

~US Mail Postage Prepaid via Consolidated Mail Service 

(Counsel for Plaintiffs) 
Mr. Darrell L. Cochran 
Pfau Cochran Vertetis Kosnoff, PLLC 
911 Pacific Avenue, Suite 200 
Tacoma, Washington 98402 

(Counsel for Defendant Weyerhaeuser Company) 
Mr. Louis D. Peterson · 
Hillis Clark Martin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle, Washington 98101w2925 

(Counsel for Defendant Green Diamond Resource Company) 
Mr. Joshua J. Preece 
Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, Washington 98154-1051 

I certify under penalty of perjury under the laws of the state of Washington that the 

foregoing. is true and correct. 

D~TED this r day .of January, 2011, at Tumwater, Washington. 

DNR'S ANSWER TO PLAINTIFFS' 
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11···;),~·-,!.) i\ic>::)J lr~ THE HONORABLE LEROY McCULLOUGH 
1 

2 

3 

4 

5 

6 

7 

8 

9 
IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

WILLIAM FORTI-I, individually; GUY • 
BAUMAN, individually; EILEEN BAUMAN, 
individually; LINDA STANLEY, individually 
and as personal representative IN RE THE 
ESTATE OF CORAL COTTON; 
ROCHELLE STANLEY, as personal 
representative IN RE THE ESTATE OF 
CORAL COTTON; DONALD LEMASTER, 
individually; and DAVID GIVENS, 
individually; 

Plaintiffs, 

v. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES, a Washington 
State public agency; WEYERHAEUSER 
COMPANY, a Washington corporation; mid 
GREEN DIAMOND RESOURCE 
COMPANY, a Washington corporation, 

Defendants. 

No. 10-2-42009-6 KNT 

ANSWER OF DEFENDANT 
WEYERHAEUSER COMPANY TO 
PLAINTIFFS' COMPLAINT AND 
PETll'ION FOR REVIEW OF AGENCY 
ACTION 

25 Defendant, Weyerhaeuser Company, for its answer to Plaintiffs' Complaint and 

26 Petition for Review of Agency Action (the "Complaint"), admits, denies, and alleges as 

27 follows: 

28 

Answer of Defendant Weyerhaeuser Company to 
Plaint{ff.s' Complaint and Petition for Review qf 
Agency Action - 1 

HILLIS CLARK MARTIN & PETERSON P.S. 
1221 Second Avenue, Suite 500 
Seattle, Washington 98101-2925 
Telephone: (206) 623-1"145 
Facsimile: (206) 623-T78Q 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I. INTRODUCTION 

1.1 

1.2 

1.3 

Deny. 

Deny. 

Deny. 

II. PARTIES 

Deny for lack of information. 

Deny for lack of information. 

Deny for lack of information. 

Deny for lack of information. 

Deny for lack of information. 

Deny for lack of information. 

Deny for lack of information. 

2.1 

2.2 

2.3 

2.4 

2.5 

2.6 

2.7 

2.8 Weyerhaeuser admits that the Washington State Department ofNatural 

Resources ("DNR") manages state owned lands. Weyerhaeuser admits that DNR must 

comply with certain laws and regulations, including the Washington State Forest Practices 

Act. Weyerhaeuser denies the remaining allegations in paragraph 2.8 of the Complaint for 

lack of information. 

2.9 Admit. 

2.10 Deny for lack of information. 

III. JURISDICTION AND VENUE 

3.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

the preceding paragraphs. 

3.2 Admit. 

3.3 Deny for lack of information. 

3.4 Admit. 

3.5 Deny :for lack of information. 

Ans'YPer of Defendant Weyerhaeuser Company to 
Plaintiffs' Complaint and Petitionfi:Jr Review of 
Agency Action - 2 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

IV. FACTS 

4.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

the preceding paragraphs. 

4.2 Deny for lack of information. 

4.3 Admit. 

4.4 Deny. 

4.5 Deny. 

4.6 Deny. 

4.7 Deny. 

4.8 Deny. 

4.8(sic) Deny for lack of information. 

v. CAUSES OF ACTION 

A. Negligence 

5.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

the preceding paragraphs. 

B. 

5.2 

5.3 

5.4 

Deny. 

Deny. 

Deny. 

Trespass 

5.5 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

the preceding paragraphs. 

5.6 Deny. 

c. Tortious Interference with Contractual Relations and Business Expectancy 

5.7 Weyerhaeuser re-alleges And inco:rporates herein by reference its answers to 
. ' "' 

26 the preceding paragraphs. 

27 

28 

5.8 Deny. 

Answer of Defendant Weyerhaeuser Company to 
Plaint!ff.~·' Complaint and Petition for Review of 
Agency Action - 3 
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D. Conversion 

2 5.10 (sic) Weyerhaeuser re-alleges and incorporates herein by reference its 

3 answers to the preceding paragraphs. 

4 

5 

6 

E. 

5.11 Deny. 

Inverse Condemnation~ Defendant DNR 

5.12 Weyerhaeuser re-alleges and incorporates hereiq by reference its answers to 

7 the preceding paragraphs. 

8 

9 

10 

F. 

5.13 Deny for lack ofinfonnation. 

Unlawful Agency Action 

5.14 Weyerhaeuser re-alle ges and incorporates herein by reference its answers to 

11 the preceding paragraphs. 

12 

13 

14 

15 

G. 

5.15 Deny. 

5.16 Deny. 

Shoreline Management Act of 1971 

5.17 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

16 the preceding paragraphs. 

17 

18 

19 

20 

H. 

5.18 Deny. 

Negligent permitting, investigation, enforcement, and inspection under the State 
Environmental Policy Act (SEP A)-Defendant DNR 

5.19 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

21 the preceding paragraphs. 

22 

23 

24 

25 

26 

27 

28 

5.20 Deny. 

VI. JURY DEMAND 

6.1 No response to paragraph 6.1 of the Complaint is required. 

VH. RESERVATION OF RIGHTS 

7.1 No response to paragraph 7.1 ofthe Complaint is required. 

Answer r~[Drjendant Weyerhaeuser Company to 
Plainttffs' Complaint and Petition for Review of 
Agency Action - 4 
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VIII. DAMAGES 

8.1 Deny. 

AFFIRMATIVE DEFENSES 

Weyerhaeuser asserts the following affirmative defenses: 

1. Failure to state a claim upon which relief can be granted; 

2. Plaintiffs claims are barred by RCW 76.09.330; 

3. Statutory and regulatory compliance; 

4. Statute of limitations; 

5. Assumption of risk; 

6. Comparative negligence; 

7. Act of God; 

8. Intervening or superseding cause; and 

9. Laches. 

Answer of Defendant Weyerhaeuser Company to 
Plaint?ff-'s' Complaint and Petitionfor Review of 
Agency Action - 5 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

PRAYER FOR RELIEl? 

WHEREFORE, having fully answered Plaintiffs' Complaint, Defendant Weyerhaeuser 

prays that the Court dismiss Plaintiffs' Complaint with prejudice and award defendants their 

costs and disbursements. 

DATED this 24th day ofFebruary, 2011. 

CERTIFICATE OF SERVICE 

HILLIS CLARK MARTIN & PETERSON P .S. 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle WA 98101-2925 
Telephone: (206) 623··1745 
Facsimile: (206) 623-7789 
Email: ldp@hcmp.com; mrs@hcmp.com; 
amw@hcmp.com 

Attorneys for Defendant 
Weyerhaeuser Company 

TI1e undersigned certifies that on this day she caused a copy 
of this document to be delivered via messenger and U.S. Mail to 
the last known address of all counsel of record. 19 I certify under penalty of perjury under the laws of the state 

20 . ·of Washington and the United States that the foregoing is irue 
and coJTect. 

21 

22 

23 

24 

25 

26 

27 

28 

DATED this 24th day of February, 2011, at Seattle, 
Washington. 

s/ Suzanne Powers 
Suzanne Powers 

ND: 11100.180 4825-7441-7160v4 

Answer ofDefendant Weyerhaeuser Company to 
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Pfau Cochran Vertetls Amala 

MAR 1 7 2011 

· Tacoma Office 
THE HONORABLE LEROY MCCULLOUGH 

SUPEIUOR COURT OF WASHINGTON FOR KING COUNTY 

WILLIAM J,i'ORTH, individually; GUY · 
BAUMAN; individually; EILEEN ' . 

. BAUMAN, individually; LINDA STANLEY, 
individual•y and as personal representative 

. IN RE THE ESTATE OF CORAL 
COTTEN;ROCHELLESTANLEYas 
pers()nal representative IN RE THE 
ESTATE OF CORAL COTTEN; DONALD · 

· LEMASTER, i~dividm\lly; arid DAVID 
GIVENS, individually, 

Plaintiffs, 

.v. 

STATE OF WASHINGTON 

No. 10~2-42009.;6'KNT 

·DEFENDANT GREEN DIAMOND 
RESOURCE COMPANY'S ANSWER TO 

. PLAINTIFFS' COMPLAINT AND 
PETITION .FOR REVIEW OF AGENCY 
ACTION. . 

16 DEPARTMENTOFNATUML 
RESOURCES; WEYERHAEUSER 

17 · COMPANY, a Washington corporation; and 
GREEN DIAMOND RESOURCE . 

18 COMPANY, a Washington corporation,· 

19 Defendants. · · 

20 

21 Defendant Green Diamond Resource Company ("Green Diamond"), in answer to 

22 Plaintiffs' Complaint and Petition for Review of Agency Action (the "Complaint"), states as 

23 follows: . 

24 I. INTRODUCTION 

25 r.1 . Green Diamond denies paragraph 1.1 and the preamble to paragraph 1.1, 

CORR CRONIN MICHELSON 
DEFENDANT GREEN DIAMOND RESOURCE BAUMGARDNER & PREECE 1-I.P 

COMP ANY'S ANSWER TO PLAINTIFFS' COMPLAINT 1001 Fourth Avenue, suite 3900 

AND PETITION FOR REVIEW OF AGENCY A~C N -l Seattler:(~~~)g~~~:s~~504-1051 . · ·. . . . . 0 [p> ~ l'u tl06) 625·0900 · 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1.2 

1.3 

Green Diamond denies paragraph 1.2. 

Green Diamond denies paragraph 1.3. · 

II. PARTIES. 
. . 

· 2.1 Green Diamond denies paragraph 2.1 for lack of information. 
. . . 

2.2 Green Diamond denies pai·agraph 2.2 for lack of information. 

2.3 Green Diamond denies paragraph 2.3 for lack of information. 

-2.4 · Gree~ Diamond denies paragraph 2..4 for l~ck ofinformation. 

2;5 Green Diamond denies paragraph 2.5 for lack of information. 

2.6 Green Diamond denies paragraph 2.6 for lack of information. 

2.7 Green Diamond denies paragraph 2.7 for lack of information. 

2.8 In answer to paragraph 2.8, G-reen Diamond admits that the Washington State 

12 Department of N atuial Resources ("DNR") maintains regulatory authority regarding state--

13 owned lands and that DNR is required to comply with certain laws andregulati~ns, which 

14 includes the Washington State Forest Practices Act.- Green Diamond denies the remaining 

15 . allegations in paragraph 2.8 for lack of information. 
- . 

16 2.9 . In answer to paragraph 2.'9.,.GreenDiamond admits that defendant 

17 . Weyerha~user Company (''Weyerha~user") owns and/ or manages a significant amount of 

18 timberland, including timberland located in Washington state and inCluding timberland 
. . 

19 located in Lewis Cotmty, Washington. -Green Diamond denies the remaining allegations in 

20 paragraph 2.9 for lack of information. 

21 2.10 .· In answer to paragraph 2.1 0, Green Diamond admits that it is a forest products 

22 company that owns and manages forests in California, Oreson and Washington, including 

23 forests in Lewis County, Washington. Green Diamond admits that it was incorporated in 

24 2001 as Simpson Resource Company, it first owned real property in Lewis County~ 

25 
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1 Washington in 2002, and its name was changed to Green Diamond Resource Company in 

2 2004. Green Diamond denies the remaining allegations in paragraph 2.1 0. 

3 

4 3.1 

· III. JURISDICTION AND VENUE 

Green Diamond realleges and incm~porates herein by reference its answers to 

5 the preceding paragraphs. 

6 

7 

8 

9 

10 

11 

3.2 

3.3 

3.4 

3.5 

4.1 

Green Diamond denies paragraph 3 .2 for lack or information. 

Green Diamond admits paragraph 3 3. 

Green Diamond admits paragraph 3 .4._ 

GreenDiamond denies paragraph 3.5 for lack of information. 

IV. FACTS 

c:iteen :Di~ond realleges and incorporates herein by reference its answers to . . . . . . 

12 the preceding paragraphs. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

4.2 

4.3 

4.4 

4.5 

4.6 

4.7 

4.8 

Green Diamond denies paragraph 4.2 for lack of information. 

Green Diamond admits paragraph 4.3. 

Green Diamond denies paragraph 4.4. 

Green Diamond denies paragraph 4.5. 

Green Diamond denies paragraph 4.6. 

Green Diamond denies paragraph 4.7. 

Green Diamond denies paragraph 4.8. 

4.8[sic] Green Diamond denies the second paragraph 4.8 for lack of information. 

r_-v. CAUSES OF ACTION 

Negligence 

5.1 (3-reen Diamond realleges and incorporates herein by reference its answers to 

24 the preceding paragraphs. 

25 
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1 

2 

3 

5.2 Green Diamond denies paragraph 5.2. 

5.3 · Green Diamond denies paragraph 5.3. 

5:4 Green Diamond denies paragraph 5.4. 

4 B. ·. Trespass 

5 5.5 Green Diamond re.alleges and incorpor~tes herein by reference its answers to 

6 the preceding paragraphs. 

7 

8 

9 

c. 

5 .. 6 ·Green Diamond denies paragt;aph 5.6. 

Tortious Interference with Contractual Relations and Business Expectancy 

5.7 · Green Di~mond realleges and it1corporates herein by reference its answers t~ 

1 0 the preceding paragraphs. 

5.8 Green Diamond denies paragraph 5.8. 

D. Conversion 

11 

12 

13 5.1 0 Greet). Diamond realleges and incorpol'ates herein by reference ·its answers to 

14 the preceding paragraphs. 

E. 

5.11 Green Diamond denies paragraph 5.11. 

Inverse Condemnation -- Defendant DNR 

15 

16 

17 5.12 Green Diamond realleges and incorporates herein by reference its answers to 

18 the preceding paragraphs. 

· 5.13 Green Diamond denies paragraph 5.13. 

F. Unlawful Agency Action 

19 

20 

21 5.14 Green Diamond. realleges and incorporates· herein by reference its answers to 

22 the preceding paragraphs~ 

23 

24 

25 

5.15 Greim Diamond denies paragraph 5.15. 

5.16 Green Diamond denies paragraph 5.16. 

DEFENDANT GREEN DIAMOND RESOURCE 
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1 G. · Shoreline Management Act of 1971 

·2 5.17 Green Diamond realleges and incorporates herein. by reference its answers to 

3 the preceding paragraphs.' · 

4 5.18 . Green.Diamond denies paragraph 5.18. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15. . 

16 

17 

18' 

19 

20 

21 

22 

23 

24 

25 

H. Negligent permitting, investigation, enforcement, and inspection under the State 
Environmental Policy Act (SEP A) --Defendant DNR 

5.19 Green Diamond realleges and incorporates here~n by reference its answers to 

· the preceding paragraphs. 

5.20 Green Diamond denies paragraph 5.20. 

VI. · JURY DEMAND 

6.1 Paragraph 6.1 does not require a response. 

VII. RESERVATION OF RIGHTS 

7.1 Paragraph 7.1 does not require a response. 

VIII. DAMAGES 

8.1 · · Green Diamond denies paragraph 8.1. 

IX. AFFIRMATIVE DEFENSES 

Green. Diamond sets fo1~th the folloWing affirmative defenses to the Complaint: 

1. Failur.e to State a Claim. The Complaint fails to state. a claim upon which 

relief can be granted.· 

2. RCW 76.09;330. Plaintiffs' claims are barred by the statutory requirements of 

RCW 76.09.330. 

3. Proximate Cause. Plaintiffs' claims are barred by the doctrine of proximate 

cause. 

4. Substantial Factor. Piaintiffs' claims are barred by the doctrine of 

"substantial factor." · 

DEFENDANT GREEN DIAMOND RESOURCE 
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1 5. Intervening and/or Superseding Causes: Plaintiffs' claims are barred by the 

2 doctrines ofintervening and/or superseding causes. 

3 

4 

6. 

7. 

Act of God. Plaintiffs' claims are barred by the doctrine of"Act of God." 

Statutory and Regulatory Compliai'lce. Green Diainond has fully complied 

5 with all statutory.and regulatory requirements. 

6 8. Assumption of Risl{. Plaintiffs' claims are barred by the doctrine of 

7 assumption of risk. 

8 9. Statute of Limitations and/or Laches. Plaintiffs' claims are barred by the 

9 applicable stf:ttute of limitations and/or the doctrine oflaches. 

10 

11 

12 

13 

14 

15 

16 

17 

18. 

19 

20 

21 

22 

23 

24 

25 

X. PRAYER FOR RELIEF 

Green Diamond denies Plaintiffs' Prayer for Relief to the extent a response is 

required. 

Green Diamond has fully answered Plaintiffs' Complaint and respectfully requests 

that this Court. dismiss Plaintiffs' Complaint and claims with prejudice and award Green 

Diamond its costs and reasonable _attorneys' fees and such other legal and equitable relief as is 

deemed just. 

Jv..-
DATED this /~ day ofMarch, 2011. 

CORR CRONIN MICHELSON 
BAUMGARDNER & PREECE LLP 

Is/ Joshua.!. Preece 
Kelly P. Corr; WSBA No. 00555 
Joshua .T. Preece, WSBA No.·15380 
S~aim C. Colgan, WSBA No. 38769 
Attorneys for Defendant Green Diamond 
Resource Company · 
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1 

2 

3 

4 

CERTIFICATE OF SERVICE· 

The undersigned declares as follows: 

1. I am employed ~t Con· Cronin Michelson Baumgardner. & Preece LLP, 

5 attorn~ys of record for Defendant Green Diamond Resource Company. 

6 2.. I hereby certify that on .March J1_, 2011, I caused a tnie ~nd correct copy of 

7 · the foregoing document to be served on the following parties in the manner indicated below: 
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9. 

10 
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12 

13 

14 

15 

. 16 

17 

18 

19 

20 

21 

22 

23 
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25 

Drui'ell L. Cochran 
Pfau Cochran V ertetis Kosnoff PLLC · 
.911 Pacific Avenue, Suite 200 
Tacoma, WA 98401 
Email: dan·ell@pcvklaw.com 

Attorneys for Plaintiffs 
Via Hand Delivery 

Louis D. Peterson 
Hillis, Clark, Martin.& Peterson 
1221 Second Ave., Suite 500 
Seattle, WA 98101-2925 
Email: ldp@hcmp.com · 

Attorneys for Defendant Weyerhaeuser 
Via Email and U.S. Mail 

.Mark C. Jobson . 
Office of The Attomey·General 
Torts Division 
P.O. Bo~ 40126. 
Olympia, WA 98504-0126 
Email: Markj@ATG.WA.Gov . 
Attorneys for Defendant State of 
Washington .Department of 
Natural Resources 
Via Email and U.S. Mail 

I dcciare.under penalty ~fperjury under the laws of the state of Washington that the 

foregoing is true and conect 

DATED this ~day·ofMarch,2011 at Seattle, Washington. 
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STATE OF WASHINGTON 
IGNG COUNTY SUPERIOR COURT 

WILLIAM RALPH, individually, 

Plaintiff, 

v. 

STATE OF WASHINGTON 

NO. 11-2-05769-lKNT · 

DEFENDANT DEPARTMENT OF 
NATURAL RESOURCES' ANSWER 
TO PLAINTIFFS' COMPLAINT AND 
PETITION FOR JUDICIAL REVIEW 

13 DEPARTMENT OF NATURAL 
RESOURCES, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Defendant. 

Under the AP A, there is no requirement to file an answer in response to such petitions. 

See RCW 34.05.570 (requiring an answer only to a petition for review of an agency's failure to 

perform a duty under RCW 34.05.570(4)(b)). Accordingly, DNR provides no answer specific 

to the caption. 

. Defendant, State ofWashington Department ofNatural Resources (DNR), in answer to 

Plaintiff's complaint, admits, denies and alleges as follows: 

I. INTRODUCTION 

1.1 Defendant denies the allegations contained in paragraph 1.1. 

1.2 Defendant denies the allegations contained in paragraph 1.2. 
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Defendant "denies the allegations contained in paragraph 1.3. Defendant objects to the 1. 1.3 

2 plaintiffs use of hearsay statements and opinions of citizen Peter Goldmark made before he 

3 

4 

5 

6 

7 

took office as the Commissioner of Public Lands. These statements are not made by a party or 

agent for a party and their use is inadmissible and improper. 

II. PARTIES 

2.1· Defendant is without knowledge or infonnation sufficient to form a belief as to the truth of 

8 the allegations contained in paragraph 2.1 and therefore denies the same. 

9 2.2 

10 

Paragraph 2.2 states legal conclusions and no answer is required. 

III. JURISDICTION AND VENUE 

11 

12 

13 

14 

3.1 Defendant re-alleges and incorporates its previous answers. 

3.2 Defendant denies that venue is proper in King County Superior Court. 

3.3 · Defendant admits that Plaintiff filed a tort claim against DNR. Defendant denies the 

15 second sentence asserting that the court has jurisdiction or that venue is "appropriate." 

16 

17 

18 

19 

4.1 

4.2 

IV. FACTS 

Defendant re-alleges and incorporates its previous answers. 

Defendant is without knowledge or information sufficient to form a belief as to the 1mth of 

the allegations contained in paragraph 4.2 and therefore denies the same. 
20 

21 

22 

23 

24 

25 

26 

4.3 Defendant admits the allegations contained in paragraph 4.3. 

4.4 Defendant denies the allegations contained in paragraph 4.4. 

4.5 Defendant denies the allegations contained in paragraph 4.5. 

4.6 Defendant denies the allegations contained in paragraph 4.6. 
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Defendant admits that " ... heavy rain fell on or about December 3, 2007... " 1 4.7 

2 Defendant denies remainder. 

3 

4 

5 

6 

4.8 Defendant admits that landslides dumped tons of debris in the Chehalis River fmming 

debris dams that blocked the chatmel. Defendant denies the remainder. 

4.9 Defendant admits that debris dams broke releasing debris downstream and destroying 

7 bridges. Defendant denies the remainder. 

8 4.10 Defendant is without lmowledge or information sufficient to fonn a belief as to the 

9 truth of the allegations contained in paragraph 4.1 0 and therefore denies the san1e. 

10 v. CAUSES OF ACTION 

Negligence 

Defendant re-alleges and incorporates its previous answers. 

Defendant denies the allegations contained in paragraph 5 .2. 

Defendant denies the allegations contained in paragraph 5.3. 

Defendant denies the allegations contained in paragraph 5.4. 

Trespass 

Defendant re-alleges and incorporates its previous answers. 

Defendant denies the allegations contained in paragraph 5.6. 

Tortious Interference With Contractual Relations and Business Expectancy 

Defendant re~alleges and incorporates its previous answers. 

Defendant denies the allegations contained in paragraph 5.8. 
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1 D. Conversion 

2 5.9 Defendant re-alleges and incorporates its previous answers. 

3 
5.10 Defendant denies the allegations contained in paragraph 5.10. 

4 
E. Inverse Condemnation- Defendant DNR 

5 

6 
5.11 Defendant re-alleges and incorporates its previous answers. 

7 5.12 Defendant denies the allegations contained in paragraph 5.12. 

8 F. Unlawful Agency Action 

9 5.13 Defendant re-alleges and incorporates its previous answers. 

10 5.14 Defendant denies the allegations contained in paragraph 5.14. 

11 
5.15 Defendant denies the allegations contained in paragraph 5.15. 

12 
G. Shoreline Management Act of 1971 

13 

14 
5.16 Defendant re-alleges and incorporates its previous answers. 

15 5.17 Defendant denies the allegations contained in paragraph 5.17. 

16 H. Negligent Permitting, Investigation, Enforcement, and Inspection Under The State 

17 
Environmental Policy Act (SEP A)-Defendant DNR 

18 
5.18 Defendant re-alleges and incorporates its previous answers. 

19 5.19 Paragraph 5.19 states legal conclusions and requires no answer. To the extent this 

20 paragraph is deemed to contain factual allegations, if at all, they are denied. 

21 

22 

23 

24 

25 

26 

VI. JURY DEMAND. 

6.1 Paragraph 6.1 requires no answer. 

VII. (PLAINTIFFS') RESERVATION OF RIGHTS 

7.1 Paragraph 7.1 requires no answer. 
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2 

J 
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6 
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8.1 

1. 

VIII .. DAMAGES 

Defendant denies the allegations contained in paragraph R.l. 

IX. PRAYER FOR RELIEF 

Defendant denies that it is liable to the plaintiff for any relief sought in this action. 

By Way of FURTHER ANSWER and AFFillMATIVE DEFENSES, defendant alleges: 

That the injuries and damages, if any, claimed by tl1e plaintiff was proximately caused or 

8 contributed to by the fault of the plaintiff as defmed by RCW 4.22.015. 

that all actions of the defendant, Depmtment of Natural Resources, herein alleged as 9 2. 

10 negligence, manifest a reasonable exercise of judgment and discretion by authorized public 

11 

12 

13 

14 

officials made in the exercise of governmental authority entrusted to them by law.and are neither 

tortious nor actionable. 

3. That if the plaintiff suffered damages, recovery therefore is l:iniited by plaintiff's failure to. 

15 mitiga~e said damages. 

That defendant is entitled to a11 offset from any award to plaintiff herein m1d/or recovery 16 4. 

17 of back monies paid to plaintiff. 

18 

19 

20 

21 

22 

23 

5. That the plaintiff has failed to state a claiffi upon which relief may be granted. 

6. Nonparty at fault. Plaintiff's injuries and damages, if any, were caused by the fault of a 

non~party for purposes of RCW 4.22.070(1). The identity of one non-party at fault is Lewis 

County, with respect to whom DNR has no legal liability. The identities of additional non-

parties who may be at fault are not presently known. 

That the injuries or damages claimed wen~ proximately caused by the fault of a party 24 7. 

25 for whom this defendant is not liable. 

26 
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8. That the court lacks jurisdiction over the subject matter or over the defendant DNR. 

9. That the plaintiffs claims are baned by the statute of limitations. 

'RESERVATION OF RIGHTS 

Defendant DNR reserves the ri~ht to amend this answer, including the addition of 

affirmative defenses wananted by investigation and discovery, and to make such amendments 

either before or during trial, including asserting other defense theories or conforming the 

pleadings to the proof offered at the time of trial. 

WHEREFORE, defendant prays that plaintiffs complaint be dismissed with prej1Jdice as 

to Department of Natural Resources and that plaintiff takes nothing by his complaint and that 

defendant be allowed its costs and reasonable attorneys' fees herein. 

/I _c;·/j, 
DATED this vi.? day ofFebruary, 2011. 

DEFENDANT DEPARTMENT OF 
NATURAL RESOURCES' ANSWER TO 
PLAINTIFF'S COMPLAINT AND 
PETITION FOR JUDICIAL REVIEW 

ROBERT M. MCKENNA 
Attorney General 

''7/ .... 1~/ 
/~1.-:z:-<? ~) fo-y</C:/ . 

MARK JOBSON, WSBA No. 221'7 
THOMAS R. KNOLL, WSBA No. 38559 
Assistant Attorneys General 
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PROOF OF SERVICE 

I certify that I caused a copy of this document to be served on all parties or their 

counsel of record on the date below as follows: 

1:8::1 Hand delivered by ABC Legal Messengers Service to: 

Mr. Darrell L. Cochran 
Pfau Cochran Vertetis Kosnoff, PLLC 
911 Pacific Avenue, Suite 200 
Tacoma, Washington 98402 

I certify under penalty of perjury under the laws of the state of Washington that the · 

foregoing is true and conect. 

DATED this 25th day of February, 2011, at Tumwater, Washington. 

DEFENDANT DEPARTMENT OF 
NATURAL RESOURCES' ANSWER TO 
PLAINTIFF'S COMPLAINT AND 
PETITION FOR JUDICIAL REVIEW 
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THE HONORABLE BRIAN GAIN . 

SU~ERIOR COURT OF WASHINGTON FOR KING COU_NTY 

Wll..LIAM RALPH, individually, 

Plaintiff, 

v. 
DEFENDANT GREEN DIAMOND 
RESOURCE. COMPANY'S ANSWER TO 

, PLAiNTIFF'S COMPLAINT . 
WEYERHAEUSER COMPANY, a 
Washington corporation; and GREEN 
DIAMOND RESOURCE COMPANY, a 
Washington corporation, · 

· Defendants. 

Defendant Green Diamond Resource Company ("Green Diamond"), in answer to 

Plaintiffs C~m1plaint (the "Complaint"), states as follows: 

I. INTRODUCTION 

1.1 . Green: Diamond denies paragraph 1.1 _and the preamble to paragraph 1.1. 

1.2 

1.3 

Green Diamond d(mies paragraph 1.2. 

Green .Diamond denies paragraph 1·.3. 

II. PARTIES 

2.1 .Green Diamond denies paragraph 2,1 for lack of information. 

CORR CRONIN MICHELSON 
DEFENDANT GREEN DIAMOND RESOURCE . BAUMGARDNER & PRJ<~ECE LLP 
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-·· 

2.2 In answer to paragraph 2.2, Green Diamond admits that defendant 

Weyerhaeuser Company ("Weyerhaeuser") owns and/or manages a significant amount of 

timberland, including timberland located in Washington state and including timberland 

located in Lewis County, Washington. Green Diamond denies the remaining allegations in 

paragraph 2.2 for lack of information. 

2.3 In answer to paragraph 2.3, Green Diamond admits that itis a fotest products 

compqny that owns artd manages forests in California, Oregon and Washington, including 

forests in Lewis County, Washington. Green Diamond admits that it was incorporated in 

2001 as Simpson Resource Comp;:wy, it first owned real property in Lewis County, 

Washington in 2002, and its name was changed to Greeri Diamond Resource Company in 

2004. Green Diamond denies th~ remaining allegations in paragraph 2.3. 

III. JURISDICTION AND VENUE 

3 .1·· Green Diamond realleges and incorporates herein by reference its answers to 

the preceding paragraphs~ 

3.2 ·Green Diamon(j. denies paragraph 3.2 for lack of information.· 

3.3 Green Diamond admits paragraph 3.3. 

IV. FACTS 

4.1, · Green Diamond realleges and incorporates herein by reference its answers to. 

the preceding paragraphs .. 

4.2 Greim Diamond denies paragraph 4.2 for lack of information. 

4.3 Green Diamond admits paragraph 4.3. 

4;4 Green Diamond denies paragraph 4.4. 

4.5 Green Diamond denies paragraph 4.5. 

4.6 · . Green Diamond denies paragraph 4.6. 

DEFENDANT GREEN DIAMOND RESOURCE 
COMPANY'S ANSWER TO PLAINTIFF'S COMPLAINT-2 · 
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4..7 ·_oreenDianiorid deriies paragraph 4.7. 

4.8 Green Diamond denies paragraph 4.8. 

4.9 Green Diamond denies paragraph 4.9 for lack of information. 

V. CAUSES OF ACTION 

A. Negligence 

5.1 · GieenDiamond re.alleges and incorporates herein by reference its answers to 

the preceding paragraphs. 

5.2 Green Diamond denies paragraph 5.2 .. 

5.3 Green Diamond denies paragraph 5.3 .. 

5.4 Green Diamond denies paragraph 5.4. 

B. . Trespass 

5.5. Green Diamond realleges and incorporates herein by reference its answers to 

the preceding paragraphs. 

5.6 · Green Diamond denies paragraph 5.6. 

c. . Tortious Interference- with Contra.ctual Relations and Business Expectancy· 

5.7 Green Diamond realleges and incorporates herein by reference its answers to 

the preceding paragraphs: 

5.8 Green Diamond denies paragraph 5.8. 

D. · Conversion 

5.10 Green Diamond realleges and incorporates herein by reference its answers to 

the preceding paragraphs. 

5.11 Green Diamond denies paragraph5.1 L 

DEFENDANT GREEN DIAMOND RESOURCE 
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1 E. Shoreline Management Act of 1971· 

· 2 5.12 · Green Diamond realleges and incorporates herein by reference its answers to 

3 the preceding paragraphs. 

4 5.13 Green Diamond denies paragraph 5.13. 

~ 

.6 

7 

8 

VI. JURY DEMAND 

6;1 Paragraph 6.1 does not require a response. 

VII. RESERVATION OF RIGHTS 

7.1 Paragraph 7.1 does not require a response. 

VIII. DAMAGES . 

8.1 Green Diamond denies paragraph 8 .1. 

IX. AFFIRMATIVE DEFENSES 

9 

10 

11 

12 Green Diamond sets foith the following affirmative defenses to the Complaint: 

1. Failure to State a Claim. The Complaint fails t.o state a claim upon which 

14 reliefcan be granted. 

15 2. RCW 76.09.330. Plaintiff's claims are barred hy the statutory requirements of 

16 RCW 76.09 .. 330. 

17 3. Proximate Cause. Plaintiff's claims are barred by the doctrine Of proximate 

18 cause. 

19 4. Substantial Factor. Plaintiff's claims .are barred by the d()ctrine of 

20 "substantial factor." 

21 5. Intervening and/or Superseding Causes. P1aintiff's claims are barred by the 

22 doctrines of intervening and/or superseding cai.1ses, 

23 

24 

25 

6. Act ofGod. Plaintiff's claims are barred by the doctrine of"Act of God." 

DEFENDANT GREEN DIAMOND RESOURCE 
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1 7. Statutory and Regulatory Compliance. Green Diamond hasfully complied 

2 with a11 statutoty and regulatory requirements. 

3 8. Assumption of Risk; Plaintiffs claims are barred by the doctrine of 

4 assumption of risk.. · 

5 9. Statute of Limitations and/or Laches. Plaintiffs claims are barr~d-by the 

-6 · applicable statute of limitations and/orthe doctrine oflaches. 

7 

8 

9 

10 

11 

12 

'13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

X. PRAYER FOR RELIEF 

Green Diamond denies Pla:intiff s Prayer for Relief to the extent a response is 

required. 

Green Diamond has fully answe.red Plaintiffs Complaint and respectfully requests 
' ' ' 

'that this Comt dismiss Plaintiffs Complaint and claims with prejudice and award Green 

Diamond its costs and reasonable attorneys' fees and such other legal and equitable reliefas is 

deemed just. 

/k;.. ' 
DATED this J4; . day.ofMarch, 2011. 

CORR CRONIN MICHELSON 
BAUMGARDNER & PREECE LLP 

Is/ Joshua J. Preece 
Kelly P. Corr, WSBA No. Q0555 
Joshua J. Preece, WSBA No. 15380 
Seann C. Colgan, WSBA No. 38769 
Attorneys forDefendant Green Diamond 

. Resource Company 
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CERTIFICATE OF SERVICE 

. The undersigned declares as follows: 

1. I am ~~ployed at Corr Cronin Michelson Baumgardner & Preece LLP, 
. . 

attorneys of record for Defendant Green Diamond Resource Company .. 

2. I hereby certify that on March l1_, 20 11, I caused a true and correct copy of 

the foregoi11g document to be served on the following parties in the manner indicated below: 

Dan·ell L. Cochran 
Pfau Cochran V eitetis Kosnoff PLLC 
911- Pacific Avenue, Suite 200 
Tacoma, WA 98401 
Email: darrell@pcvklaw.com 

Attorneys for Plaintiffs 
Via Hand Delivery · 

.Louis D. Peterson 
Hillis, Clark, Martin & Peterson 
1221 Second Ave., Suite 500 
Seattle, WA 98101-2925 
Email: ldp@hcmp.coin 

Attorneys for Defendant Weyerhaeuser 
Via Email and U.S. Mail 

Mark C. Jobson 
Office 6f The Attorney General 
Torts Division· · 
P.O. Box 40126 · 
Olympia, WA 98504-0126 
-Email: Markj@ATG.WAGov 
Attorneys for Defendant State of 
Washington Department of 
Natural Resources . 
Via Email and U.S. Mail 

. I declare under penalty of pe1jury under the laws of the state of Washington that the 

foregoing is true and correct. 

DATED this \ '?~ day of March, 2011 at Seattle, Washington . 
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FILED 
11 FEB 24 PM 2:10 

KING COUNTY 
THE HONOS.~AmJRIIBIRI2ki>U~:r(ijMJRK 

E-FILED 
CASE NUMBER: 10-2-42012-6 K T 

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

WILLIAM RALPH, individually, 

Plaintiff, 

v. 

WEYERHAEUSER COMPANY, a 
Washington corporation; and GREEN 
DIAMOND RESOURCE COMPANY, a 
Washington corporation, 

Defendants. 

No. 10-2-42012-6 KNT 

ANSWER OF DEFENDANT 
WEYERHAEUSER COMPANY TO 
PLAINTIFFS' COMPLAINT 

Defendant, Weyerhaeuser Company, for its answer to Plaintiffs' Complaint and 

Petition for Review of Agency Action (the "Complaint"), admits, denies, and alleges as 

follows: 

I. INTRODUCTION 

1.1 Deny. 

1.2 Deny. 

1.3 Deny. 

II. PARTIES 

2.1 Deny for lack of information. 

2.2 Admit. 

Answer of Defendant Weyerhaeuser Company to 
Plaintiffs' Complaint -1 
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1 

2 

3 

4 

2.3 

3.1 

Deny for lack of information. 

III. JURISDICTION AND VENUE 

Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

5 the preceding paragraphs. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

3.2 

3.3 

Admit. 

Admit. 

IV. FACTS 

4.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

the preceding paragraphs. 

4.2 Deny for lack of information. 

4.3 Admit. 

4.4 Deny. 

4.5 Deny. 

4.6 Deny. 

4.7 Deny. 

4.8 Deny. 

4.9 Deny for lack of information. 

v. CAUSES OF ACTION 

21 A. Negligence 

22 

23 

24 

25 

26 

27 

28 

5.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

the preceding paragraphs. 

5.2 

5.3 

5.4 

Deny. 

Deny. 

Deny. 

Answer of Defendant Weyerhaeuser Company to 
Plaintiffs' Complaint- 2 
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1 

2 

B. Trespass 

5.5 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

3 the preceding paragraphs. 

4 

5 

6 

c. 
5.6 Deny. 

Tortious Interference with Contractual Relations and Business Expectancy 

5.7 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

7 the preceding paragraphs. 

8 

9 

10 

D. 

5.8 Deny. 

Conversion 

5.10 (sic) Weyerhaeuser re-alleges and incorporates herein by reference its 

11 answers to the preceding paragraphs. 

12 

13 

14 

E. 

5.11 Deny. 

Shoreline Management Act of 1971 

5.12 Weyerhaeuser re-alleges and incorporates herein by reference its answers to 

15 the preceding paragraphs. 

16 

17 

18 
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5.13 Deny. 

VI. JURY DEMAND 

6.1 No response to paragraph 6.1 of the Complaint is required. 

VII. RESERVATION OF RIGHTS 

7.1 No response to paragraph 7.1 of the Complaint is required. 

VIII. DAMAGES 

8.1 Deny. 

AFFIRMATIVE DEFENSES 

Weyerhaeuser asserts the following affirmative defenses: 

1. 

2. 

Failure to state a claim upon which relief can be granted; 

Plaintiff's claims are barred by RCW 76.09.330; 

Answer of Defendant Weyerhaeuser Company to 
Plaintiffs' Complqint- 3 
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3. 

4. 

5. 

6. 

7. 

8. 

9. 

Statutory and regulatory compliance; 

Statute of limitations; 

Assumption of risk; 

Comparative negligence; 

Act of God; 

Intervening or superseding cause; and 

Laches. 

PRAYER FOR RELIEF 

WHEREFORE, having fully answered Plaintiffs' Complaint, Defendant Weyerhaeuser 

prays that the Court dismiss Plaintiffs' Complaint with prejudice and award defendants their 

costs and disbursements. 

DATED this 24th day of February, 2011. 

HILLIS CLARK MARTIN & PETERSON P.S. 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle WA 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 
Email: ldp@hcmp.com; mrs@hcmp.com; 
amw@hcmp.com 

Attorneys for Defendant 
Weyerhaeuser Company 

CERTIFICATE OF SERVICE 
The undersigned certifies that on this day she caused a copy of this 

document to be delivered via messenger and U.S. Mail to the last known 
address of all counsel of record. 

I certify under penalty of petjury under the laws of the state of Washington 
and the United States that the foregoing is true and correct. 

DATED this 24th day of February, 2011, at Seattle, Washington. 
s/ Suzanne Powers 

Suzanne Powers 

ND: 11100.183 4816-6982-3752v2 
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Pf ~Cochran Vertctls Amala 
11-06-13 P03:49 IN 

JUN 1 3 20\1 
THE HONORABLE BRIAN D. GAIN 

T~coma Office 

IN THE SUPERIOR-COURT OF WASHINGTON FOR KING COUNTY 

WILLIAM RALPH, individually, 

Plaintiff, 

v. 

WEYERHAEUSER COMPANY, a 
Washington corporation; and GREEN 
DIAMOND RESOURCE COMPANY, a 
Washington corporation, 

Defendants. 

No. 10-2A2012-6 KNT . 

DEFENDANTS' MOTION TO DISMISS 
FOR LACK OF SUBJECT MATTER 
JURISDICTION 

I. RELIEF REQUESTED ...... 

Defendants bring this motion, pursuant to Civil Rule 12(h)(3), to dismiss this case 

because this Comi lacks subject matter jurisdiction. Plaintiff commenced this action in King 

County to recover daina~~s for .injurY to hi~ property from flooding in Lewis County allegedly 

caused by defendants' actions. All of plaintiffs injuries arise from this flooding. However, 

Washington law vests exclusive subject matter jurisdiction over this action in Lewis County 
~- - . . . 

Superior Court. Consequ"e~tly, because this Court lacks subject matter jurisdiction, this 

lawsuit should be dismissed . 

Defendants' Afotion to Dismiss for Lack of Subject 
Matter Jurisdiction - 1 
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II. STATEMENT OF FACTS 

Plaintiff owi1s real property located in Lewis County, Washington. Complaint Ej[ 2.1. 

Defendants own timberlands property in Lewis County upon which they conduct forest 

practices (including harvesting trees). Complaint ~'If 1.2, 2.2-2.3. Plaintiff alleges that 

defendants engaged in negligent forest practices that contributed to floodin& causing damage 

to plaintiff's property. Complaint~ 1.2, 5.2. 

This case is one of five filed in King County Superior Court arising from the same 

flood, brought by similarly situated plaintiffs seeking damages for injury to their respective 

real property. In Davis et al . .v. Stat? of Washington Department of Natural Resources et al., 

King County Superior Court No. 10-2-42010-0 KNT, assigned to Judge James Cayce, 

defendants moved for dismissal on the same grounds identified in this motion. Judge Cayce 

granted defendants' motion for dismissal by order dated June 9, 2011. For the Court's 

convenience, a copy of Judge Cayce's order is attached to this motion as Exhibit A. 

III. STATEMENT OF ISSUE 

Plaintiff alleges that his real property, located in Lewis County, was damaged by 

flooding caused by defendants' negligent or otherwise tortious conduct. Plaintiff commenced 

.this action in King County Superior Court to recover his damages. In light ofRCW 4.12.010,, 

which requires actions involving injury to real property to be breught in the county where 

such property is located, should this action be dismissed because this Court lacks subject 

matter jurisdiction? 

Defendants' Motion to Dismiss for Lack of Subject 
Matter Jurisdiction - 2 
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. IV. EVIDENCE RELIED UPON 

This motion is based upon plaintiff's complaint and all other documents on file with 

the Court in this action. 

v. LEGAL AUTHORITY 

Defendants seek dismissal of this action pursuant to Civil Rule 12(h)(3), which states, 

"Whenever it appears by suggestion of the parties or otherwise that the comi lacks jurisdiction 

OVer the SUbject matter, the COUli shall dismiss the action." 

A. THE COURT LACKS SUBJECT MATTER JURISDICTION OVER THIS ACTION. 

Where an acti~n involves injury to real property, only the comi in the county where 

the property is located has jurisdiction over the action. RCW 4.12.010(1). The relevant 

statute (formerly codified at Rem. Rev. Statues §204) states: 

Actions for the following causes shall be commenced in the county in which 
the subject of the action, or some part thereof, is situated: (1) ... for any injmy 
to real property. · 

-RCW 4.12.010(1). As the Supreme Court held in Cugini v. Apex Mercury Mining, ·co., 

24 Wn.2d 401; 409, 165 P .2d 82 (1946), "The provisions of §204 are jurisdictional in 

character. Actions involving title or injury to real property may only be commenced in the 

county in which the real property is situated. Otherwise, the action must be dismissed for 

want of jmisdiction." (Emphasis added). 

-- Even an action seeking only money damages for injury to real property, not involving 

title to or possession of real property, must be brought in the county where the property is 

located. State ex rel. King County v. Superior Court of Pierce County, 104 Wash. 268, 276, 

176 P. 352 (1918). In that case, the plaintiff receiver of the Tacoma Meat Company sought 

damages from defendants King County and Pierce County, alleging negligent diversion of the 

Defendants' Motion to Dismiss for Lack of Subject 
Matter Jurisdiction - 3 
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Puyallup River that flooded the Tacoma Meat Company's real property (located in Pierce 

County). 104 Wash. at 269. The plaintiff properly commenced the action in Pierce County 

Superior Court, and defendant King County sought a change of venue, which was denied. !d. 

Khig County sought a writ of mandamus compelling Pierce County Superior Court to change 

venue. Jd. The Supreme Comi denied the writ, holding that an action for negligent injury to 

real property in. which the plaintiff seeks money damages is local in nature; an~ may only be 

properly commenced in the county in which the property is located. 104 Wash. at 276. 

This action arises from the flooding of plaintiffs real property located in Lewis 

County. Plaintiff seeks damages for injuries to his real property caused by this flooding. 

Consequently, RCW 4.12.010(1) applies to this case and vests sole jurisdiction over this 

action in Lewis County Superior Court. This Court should dismiss this action for lack of 

subject matter jurisdiction. 

. B. THE COURT MAY NOT TRANSFER VENUE TO LEWIS COUNTY • 

Plaintiff may argue that the Court may cure this jurisdictional defect by transferring 

venue to Lewis County. This argument lacks merit. A court lacking subject matter 

jurisdiction may do nothing but enter an order of dismissaL Howlett v. Weslo, !7ic., 
20. 

21 

22 

23 

24 

25 

26 

27 

28 

90 Wn. App. 365,368,951 P.2d 831 (1998); see alsoApexMercuryMining, 

24 Wn.2d at 409. A court may transfer venue only after the action has been properly 

commenced in a court with subject matter jurisdiction over the action: 

Actions instituted in the proper county may be transferred to another county 
for trial if sufficient cause be shown therefor. When a cause is transferred for 
trial, the court to which the transfer is made has complete jurisdiction to 
determine the issues in the case. 

Defendants' Motion to Dismiss for Lack of Subject 
Matter Jurisdiction - 4 
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Apex Mercury Mining, 24 Wn.2d at 409; see also State v. Super. Ct. of King County, 

82 Wn.2d 356, 360, 144 P. 291 (1914) (transfer ofvenue from King County to Chelan County 

did not destroy jurisdiction where the action was properly commenced in King County). 

In this case, plaintiff was required to commence this action in Lewis County Superior 

Court. However, plaintiff disregarded the jurisdictional requirements of RCW 4.12.01 0(1), 

which cannot be cured by a transfer of venue. The only remedy available to this Court is to 

dismiss this action for lack of subject matter jurisdiction. 

c. PARTIES MAY NOT WAIVE SUBJECT MATTER JURISDICTION. 

Plaintiff may argue that defendants somehow waived their objection to subject matter. 

jurisdiction. However, subject matter jurisdiction may not be waived under any. 

circumstances. Skagit Surveyors and Eng'rs, LLC v. Friends of Skagit County, 

135 Wn.2d 542, 556, 958 P.2d 962 (1998) ("While ·litigants, like the cities involved here, may 

waive their right to assert a lack ofpersonaljurisdiction, litigants may not waive subject 

matter jurisdiction.") (emphasis in original). Consequently, defendants cannot waive their 

objection to subject matter jurisdiction. 

II 

21 II 

22. II 

23 II 
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II 

II 

II 
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VI. CONCLUSION 

RCW 4.12.01 0(1) vests sole subject matier jurisdiction over this action in Lewis 

Cm.mty Superior Court because Lewis County is where plaintiffs injured real property is 

located. Plaintiff disregarded this requirement and corinnenced this action in King Cotmty 

Superior Court. This Court must dismiss this action for.lack of subject matter jurisdiction. 

DATED this 13th day of June, 2011. 

HILLIS CLARK MARTIN & PETERSON P.S. 

By s/ Louis D. Peterson 
· Louis D. Peterson, WSBA #5776 

Michael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle WA 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 
Email: ldp@hcmp.com; mrs@hcmp.com; 
amw@hcmp.com · 

Attorneys for Defendant Weyerhaeuser Company 

CORR CRONIN MICHELSON BAUMGARDNER & PREECE LLP 

By s/ Kelly P. Corr 
Kelly P. Corr, WSBA # 555 
Corr Cronin Michelson Baumgardner & 
Preece LLP 
1001 Fourth Ave., Suite 3900 
Seattle, WA 98154 
Telephone: (206) 625-8600 
Facsimile: (206) 625-0900 
Email: kcorr@corrcronin.com 

Attorneys for Defendant . 

23 ND: 11100.183 4847-1781-556lvl 
Green Diamond Resource Company 
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Defendants' Motion to Dismiss for Lack ofSubject 
Matter Jurisdiction - 6 

HILLIS CLARK MARTIN & PETERSON P.S. 
1221 Second Avenue, Suite 500 

. Seattle, WalOhlngton 98101-2925 
Telephone: (206) 623-1745 

· Facsimile: (206) 623-7789 
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THE HONORABLE JAMES CAYCE 

FI·L 
KWlG COl:JNIY, WP\SHtNGTON 

tllll\1 0 9 2011 
SUPERIOR GOv.·; 1 (.LEAK 

BY STEPHANlEWAlTON 
DEPUTV 

JN TI:·IE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

CONNIE DAVIS, personally; SPENCER 
DAVIS, personally; and DIRTY THUMB 
NURSERY, a Washington State sole 
. proprietorship, 

Plaintiffs, 

v. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES; 
WEYERHAEUSER COMPANY, a 
Washington corpo~ation; and GREEN 
DIAMOND RESOURCE CO:MP ANY, a 
Washington corporatio~ 

Defendants. 

No. 10~2-42010~0 KNT 
t;...bG.. 

-f@RQPOSJffltORDER GRANTING 
DEFENDANTS' MOTION TO DISMISS 
FOR LACK OF SUBJECT MATTER 
JURISDICTION 

TI--IIS MATTER came before the Court on Defendants' Motion to Dismiss for Lack of 

Subject Matter Jurisdiction ("Moti~n''). The Court reviewed the Motion, ~response~ l ' ,6~ ~'~ 
H . 

II 

II 

Order Granting Difendants1 Motion to Dismiss for Lack of Subject 

Matter Jurisdiction· I . . :· , .. , ~. 
EXHten~ . . , .. ..j ., . ' :· .... ~ ••. • . '!."'· ·, , .. 
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1·eply thereto, and the records and files herein. In light of the foregoing~ IT IS HEREBY 

ORDERED that Defendants' Motion is GRANTED. 

..-rk ~ 
DONE TI-IIS ~ r day of - v N 'E... 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott) WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P .S. 
1221 Second Avenue, Suite 500 

·Seattle WA 98101-2925 
Telephone: (206) 623wl745 
Facsimile: (206) 623~ 7789 
Email: ldp@hcmp.~om; mrs@hcmp.com; 
arnw@hcrop.coril · 

Attorneys for Defendant 
Weyerhaeuser Company 

ROBERT M. MCKENNA 
ATTORNEY GENERAL 

sf Mark Jobson 
Mark Jobson, WSBANo. 22171 
Assistant Attorney General 
State of Washington 
P.O. Box 40126 
Olympia, WA 98504-0126 
Telephone: (360) 586-6300 
Facsimile: (360) 586-6655 
Email: · mru:kj@atg.wa.gov 

Attorneys for Defendant 
Department ofNatural Resources 

Order Granting Dqfendants' Motion to Dismiss for Lack ofSuhject 
Matter Jurisdiction- 2 
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CQRR CRONIN MICHELSON BAUMGARDNER & J;>REECB LLP 

s/ Kelly P. Con· 
KellyP. Corr, WSBA# 555 
Corr Cronin Michelson Baumgatdner & Preece LLP . 
1001 Fourth Ave., Suite 3900 
SeatUe~ WA 98154 
Telephone: (206) 625-8600 
Facsimile: (206) 625-0900 
Email: kcorr@corrcroniil.com 
Attorneys for Defendant 
Green Diamond Resource Company 

Provosed Order Granting Motion to Dismiss- Davis.docx 

. ·-··-··-------:_ ______________________ ---~-------- ---------~---·· 
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THE HONORABLE BRIAN GAIN 

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON 
IN AND FOR LEWIS COUNTY 

WILLIAM RALPH, individually, 

Plaintiffs, 

vs. 

WEYERHAEUSER COMPANY, a 
Washington corporation; and GREEN 
DIAMOND RESOURCE COMPANY, a 
Washington corporation, 

Defendants. 

NO. 10-2-42012-6 KNT 

PLAINTIFFS' OPPOSITION 
TO DEFENDANTS' MOTION 
TO DISMISS FOR LACK OF 
SUBJECT MA ITER 
JURISDICTION 

HEARING DATE: June 17, 2011 

I. RELIEF REQUESTED 

In Young v. Clark, 149 Wash.2d 130 (2003), 65 P.3d 1192 (2003) the Washington 

State Supreme Court, en bane, eliminated earlier confusion about the subject matter 

jurisdiction of Washington's superior courts. Overruling and reversing previous case law, the 

Court unanimously struck down a legislatively-created, jurisdiction limiting statute (RCW 

4.12.020) as violative of article IV, section 6 of the state constitution. See Young, 149 

Wash.2d at 133. '"The language of the constitution is not that the superior courts shall have 

2·s-- --exclustve jurisdiCTion, out i{gives to tlie superior courts universal .ortgmal]urlSiliClion."'. 

26 (emphasis added) Id. at 134, quoting Moore v. Perrot, 2 Wash. 1, 4, 25 P. 906 (1891). The 

PLAINTIFFS' OPPOSITION TO DEFENDANT'S 
MOTION TO DISMISS FOR LACK OF SUBJECT 
MATTER JURISDICTION- 1 of12 
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Court went on to strike down jurisdictional limits from a similarly restrictive statute, as well. 

Id. '"[T]he filing requirements ofRCW 36.01.50 relate only to venue, not to the trial court's 

subject matter jurisdiction."' Id., quoting Shoop v. Kittitas County, 149 Wash.2d 29, 37, 65 

P.3d 1194 (2003). 

Defendants' motion asks this court to similarly violate the state constitution's article 

IV, section 6, by unlawfully treating RCW 4.12.010 as a statutorily superseding limitto the 

superior court's constitutionally-defined subject matter jurisdiction. Plaintiffs' asse1t that this 

Court must decline Defendants' invitation and deny the motion to dismiss for lack of subject 

matter jurisdiction. 

Even if this Court was to ignore the clear guidance of Young v. Clark regarding the 

superior court of King County's subject matter jurisdiction in this case, Plaintiffs further 

submit that the damages at issue here stem from tortious and illegal conduct including 

negligence, conversion and trespass, which amount to personal interests and are therefore 

tmnsitory in nature and not limited to "injuries to real property" as envisioned by RCW 

4.12.010. 

And finally, if the court were to fmd elements of Plaintiffs' claims so unique to the . 

property that a judicial presence within the same county as the property is essential, then the 

least restrictive and the only constitutional option would be to change venue, rather than 

improperly entering dismissal for lack of subject matter jurisdiction on all claims. 

IT. STATEMENT OF FACTS 

23 For the purposes of the underlying motion, the facts contained within the Plaintiffs 

24 complaint are not in material dispute. The following is a recitation of those averred facts 

~ relevant to the instant motion. 

26 
·• 

PLAINTIFFS' OPPOSITION TO DEFENDANT'S 
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Appendix 122 

PFAU COCHRAN VERTF:f!S AMALA, PLLC 
911 Pacific Avenue, Suite 200 

Tacoma, WA 98402 
Phone: 253;m-0799 FAX: 253-627-0654 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19. 

20 

21 

22 

23 

24 

25 

26 

On December 3rd and 4th, 2007, rainfall triggered roughly 2,000 landslides on clear 

cut and otherwise de-stabilized property on lands owned by the defendants. The millions of 

tons of mud and debris deposited in the Chehalis River system displaced the water, causing 

flooding of record proportion. Declaration of Darrell L. Cochran ("Cochran Declaration"), 

Exhibit A. Plaintiffs' homes and property were destroyed by this flooding. Plaintiffs' homes 

and businesses suffered extensive damage due to the flooding. Cochran Declaration, Exhibit 

B. Their property was damaged, much of it ruined and some of it entirely washed away. 

Cochran Declaration, Exhibit A and B. 

Plaintiffs properly and timely brought their complaint in King County against King 

County business residents, Weyerhaeuser and Green Diamond Resource Company, and joined 

Defendant DNR in this ve~me under RCW 4.92.010, as an additional defendant. Cochran 

Declaration. ~6. Plaintiffs seek monetary damages for the amount of injury suffered as a 

result of Defendants' unlawful and tortious conduct. 

III. STATEMENT OF ISSUES 

A. Whether subject matter jurisdiction for this action is proper in King County Superior 

Court, in keeping with the unanimous Supreme Court opinion in Young v. Clark, 149 

Wash.2d 130 (2003), 65 P.3d 1192 (2003), which found that only the state constitution can 

determine original jurisdiction,· and that legislatively created statutes, like RCW 4.12.010, 

relate only to venue, not to the trial court's subject matter jurisdiction. 

B. And in the alternative, whether the King County Superior Court has jurisdiction over 

the instant action when the Plaintiffs seek a remedy of money damages arising out of injury to 

real, personal, and business property, or "personal interests," but do not seek relief related to 

the title or other disposition specific to the real property. 

PLAINTIFFS' OPPOSITION TO DEFENDANTS 
MOTION TO DISMISS FOR LACK OF SUBJECT 
MATTER JURISDICTION- 3 of 12 
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N. EVIDENCE RELIED UPON 

As the underlying facts are not in dispute, Plaintiffs opposition relies on the pleadings 

already filed with this court, along with the Declaration of Darrell L. Cochran and the exhibit 

attached to it. 

v. AUTHORITY 

A. Defendants Motion Must Be Denied Because the State Constitution Controls, 
Not RCW 4.12.010, Vesting Universal Original Jurisdiction with All State 
Superior Courts. 

"The superior court shall ... have original jurisdiction in all cases and of all 

proceedings in which jurisdiction shall not have been by law vested exclusively in some other 

court." WASH. CONST. art. N. Thus, the state constitution, not the legislature, gives the 

superior courts universal original jurisdiction. Id.; Young v. Clark, 149 Wash.2d at 133-34. 

The legislature is empowered only to "carve out" the limited jurisdiction of inferior courts. 

Young v. Clark, 149 Wash.2d at 133~34. Otherwise, the superior court retains original 

jurisdiction in all cases and over all proceedings. WASH. CONST. art. N, § 6; Clark at 133. 

Young v. Clark required the state Supreme Court to analyze the inconsistencies of 

RCW 4.12.020(3), which provides a motor vehicle accident plaintiff "the option of suing 

either in the county in which the cause of action or some part thereof arose, or in the county in 

which the defendant resides, or if there be more than one defendant, where some one of the 

defendants resides, at the time of the commencement of the action," with the express grant of 

universal original jurisdiction to the state's superior courts accorded in article N, section 6 of 

the Washington state constitution. Id. at 134. In determining whether the legislature's 

authority to limit subject matter jurisdiction as among superior courts violates article N, 

section· 6 of the state constitution, the Court held, "Our previous interpretatiOn of RCW 

4.12.020 construed the statute to limit subject matter jurisdiction as among superior courts. 
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So understood, the statute violates article IV, section 6 of the state constitution." Id. 

Defendants' motion would require this court to ignore the same constitutional 

violation the Supreme Court forbade in Young v." Clark, and instead create an impermissible 

legislatively-created subject matter limitation from RCW 4.12.010. Defendants cite Judge 

James Cayce's ruling of June 9 in Davis v. DNR, but they do so without mention of a court's 

obligation to construe. statutes consistently with the constitution. See id.; State v. Clausen, 

160 Wash. 618, 632, 295 P. 751 (1931). Plaintiffs urge this Court to follow the plain memJ.ing 

of the constitution's clear language on this issue and deny Defendants' Motion to Dismiss for 

Lack of Subject Matter Jurisdiction. See City a/Tacoma v. Taxpayers of City of Tacoma, 108 

Wash.2d 679, 706, 743 P.2d 793 (1987) ("Where the language of the constitution is clear, the 

words used therein should be given their plain mea~ing."). 

B. Defendant's Motion Should Also Be Denied Because Plaintiffs' Action is 
Transitory in Nature as Seeldug Primarily Monetary Damages for Personal 
Interests to Both Real and Personal Property. 

Washington courts have long recognized the power of a court to determine personal 

interests in real property located outside the immediate jurisdiction. See Silver Surprize, Inc. 

v. Sunshine Mining Co., 74 Wn.2d 519,445 P.2d 334 (1968). The courts acknowledge the 

distinction between jurisdiction to adjudicate title to land and jurisdiction to settle the parties' 

personal interests in real estate. ("No one would question that an action brought to try the 

22 naked question of title to land must be brought in the state where the land is situate. However, 

23 where the basl.s of the action is transit01y and one over which the court has jurisdiction, the 

24 court may hear and determine the action even though a question of title to foreign land may be 
------z·cr--11-----------------------------------------------------------------~-----------

involved, and even though the question of title may constitute the essential point on which the 
26 

case depends.") Id. at 526. For example, while a superior court lacks jurisdiction to directly 
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affect title to real propetiy located in another country, the court does possess jurisdiction to 

indirectly affect title to such property by apportioning interests among individuals over whom 

it has persm).al jurisdiction. See In Re the Marriage of Kowalewski, 163 Wn.2d 542, 182 P .3d 

959 (2008) (determining personal interests in real property located in Poland pursuant to a 

marriage dissolution). 

. Washington's Supreme Court has routinely rejected jurisdictional challenges where 

personal interests in real property have been at stake. See id. (affirming power of 

Washington comt to adjudicate parties' interests in Idaho real estate in a breach of contract 

claim); Donaldson, 40 Wn.2d at 251 (affmning power ofWashington court to adjudicate 

parties' interests in California real estate in a partnership dissolution); Elsom v. Tefft, 140 

Wash. 586,591,250 P. 346 (1926) (affirming power ofWashington court to adjudicate 

parties' interests in mining claims located in British Columbia in an action brought to enforce 

a trust); Smith v. Fletcher, 102 Wash. 218,220, 173 P. 19 (1918) ("It is a universal rule that 

the courts of one state ca1111ot pass judgment on the title to land in another state. But, where 

the action is aimed at the personal relations of parties in co1111ection with property beyond the 

jurisdiction, it is well recognized that courts may afford relief."); Rosenbaum v. Evans, 63 

Wash. 506, 508-09, 115 P. 1054 (1911) ("a suit for the specific performance of a contract to 

convey real estate is a transitory one ... [which] affects the parties to the action personally, 

but does not determine the title") (collecting cases); Sheppard v. Coeur d'Alene Lumber Co., 

62 Wash. 12, 15, 112 P. 932 (1911) ('"[W]hen the title is incidental the court possessing 

jurisdiction of the contract which is irt its nature transitory, may even inquire into the very title 

let the lands lie where they may."' (quoting Henwood v. Cheeseman, 3 Serg. & Rawle 500, 

------2·~11--~~~~~~~----~~--~--~----~------~~~~--~~~~---l-----------
504 (Pa. 1817))); State ex rel. Scougale v. Superior Court, 55 Wash. 328, 104 P. 607 (1909) 

26 
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(recognizing court's power to establish and enforce a trust in real propetty located outside 

state). 

Here, the trial court's jurisdiction over the parties and this action clearly encompasses 

the power to adjudicate the parties' personal interests in the real property located in Lewis 

County. The subject matter of the suit-- negligence, trespass, tortious interference with 

contractual relations and business expectancy, conversion and inverse condenmation -- is an 

action in which a court with personal jurisdiction over the defendants, like King County here, 

illso has jurisdiction to detetmine the parties' relative interests in all property brought to the 

court's attention. See Kowalewsld, 163 Wn.2d at 550. 

In addition, Washington law is clear, actions for monetary damages to real property 

are transitory in nature and may be brought in the county in which the defendant resides. 

Shelton v. Farkas, 30 Wn. App. 549, 553, 635 P.2d 1109 (1981) ( "[t]he term 'transitory 

action' encompasses those actions which at common law might be tried wherever personal 

service can be obtained as opposed to in rem proceedings which are local in nature"). Actions 

described in RCW 4.12.010, which must be brought in the county where the property is 

located, are "local", while "transitory" actions are those described in RCW 4.12.025, which 

may be brought where the defendant res.ides. See State ex ref. U.S. Trust Co. v. Phillips, 12 

Wn.2d 308, 315, 121 P.2d 360 (1942). Actions for monetary recovery are in personam and 

are transitory in nature. Here, Plaintiffs' action against defendants is solely for monetary 

damages, is transitory in nature, and may be brought in King County, where the Defendants 

reside. 

Contrary to Defendants' suggestion, Plaintiffs' claims are transitory in nature. In 

Washington State Bank v. Medalia Healthcare L.L. C., the Washington Court of Appeals held 

that an action where the plaintiff seeks exclusively monetary recovery is in personam and 
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transitory in nature and is therefore not subject to the requirement ofRCW 4.12.010 that local 

actions be commenced in the county where the property is located. 96 Wn. App. 547, 558, 

984 P.2d 1041, 1047 (1999). The Courfs holding is consistent with the general trend to limit 

the applicability of the local action rules. See Andrews v. Cusin, 65 Wn.2d 205, 207l 396 P.2d,~ 

155 (1964) ("rules or statutes which require that actions for injuries to land be brought at the 

situs of the land have been severely criticized, as having no sound basis in reason"); Mueller 

v. Brunn, 313 N.W.2d 171, 796-97 (Wis. 1982) (stating that "courts wherever possible have 

consistently construed actions concerning real estate to be transitory rather than local" and 

that the trend is toward making all money damage actions transitory). Here, Plaintiffs' claims 

are transitory in nature as they solely seek monetary damages for damages caused by the 

defendants. Title to or disposition of Plaintiffs' land is not in question or dispute. 

Moreover, as Plaintiffs' claims are transitory in nature, they may be brought where the 

defendants reside, King County, in accordance with RCW 4. 12.025. In McLeod v. Ellis, the 

Washington. Supreme Court found that an action for the conversion of timber seeking the 

value of the trees was transitory and could be brought in a county other than the one in which 

the land where the trees were harvested was located. 2 Wash. 117, 122, 26 P. 76 (1891) 

(fmding that the complaint sufficiently pleaded a claim for conversion as opposed to a claim 

for injury to real property). In McLeod, the defendant cut down, removed, and disposed of 

trees located on the plaintiffs property; thus, causing injuries to the real property valued at 

approximately $14,000. Id. The McLeod defendant challenged the court's jurisdiction over 

the claim as the suit was not filed in the same county in which the property was located. The 

Washington Supreme Court concluded that the plaintiffs action was one for the value of his 

trees without any claim for injury to the land. Here, Plaintiffs' have similar claims of damage 

to real property that does not constitute "injury to the land" as outlined in RCW 4.12.010. 
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Plaintiffs' real property damage includes flood damage to their residences, outbuildings, and 

business prope1ty. 

Finally, Washington Comts have not limited tllis allowance for tl·ansitory claims to 

conversion actions. In Silver Surprize, Inc. v. Sunshine Mining Co., the plaintiff brought a 

breach of contract claim concerning an exchange of conveyances and mining of property 

located in Idaho. 74 Wn.2d 519, 520, 445 P.2d 334 (1968). The defendant asserted an 

affirmative defense of adverse possession. !d. at 521. The trial court dismissed for lack of 

subject matter jurisdiction because it viewed tl1e subject of the action to be the determination 

of the title to the property in Idaho. !d. at 522. The Washington Supreme Comt reversed 

noting that the contract action was transitory and recognizing that "[t]he view is generally 

maintained that where the relief sought acts upon the party personally and does not require the 

court to deal directly with 'the real estate itself, the proceeding need not be maintained in the 

state or county where the property is situate." Id. at 525-527. The court held tl1at "where the 

basis of the action is transitory and one over which the court has jurisdiction, the comt may 

hear and determine the action even tl10ugh a question of title to foreign land may be involved, 

and even though the question of title may constitute the essential point on which the case 

depends." !d. at 526. Here, the Plaintiffs' are solely seeking monetary damages. The Court 

will not have to deal directly with the real property that was damaged as a result of the 

negligence of the defendants. Moreover, in Silver Surprize, the plaintiffs claim indirectly 

dealt with the determination of the title of real property in Idaho; yet the Washington Supreme 

Court held the plaintiffs claim was transitory and jurisdiction was proper in Washington. 

Here, title to the real property is not a question to be decided. Again, Plaintiffs' are primarily 

seeking monetary damages, and other relief not associated with Plaintiffs' real property. 
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Here, Plaintiffs state five causes of action targeted against Defendants in their 

complaint. Each can be characterized as personal to them, rather than relating exclusively to 

the property. First, Plaintiffs pleaded Negligence, a transitory action, remedied by general 

and special damages. Second, the Plaintiffs pleaded Trespass, which may appear as localized, 

but as the trespass was temporary (ie: the watel's and debris receded), the Plaintiffs did not 

request the n01mal remedy, ejectment. Instead, they seek money damages for the effect of the 

tresspass. Third, the Plaintiffs pleaded convetsion, which has been held to constitute a 

transitory action under RCW 4.12.010. Wash. State Bank, 96 Wn. App. at 558. Fourth, the 

Plaintiffs pleaded tortious interference with business expectancy, which is personal to the 

Plaintiffs and are remedies solely by monetary damages equal to lost profits. Fifth and 

finally, Plaintiffs pleaded the Shoreline Management Act of 1971, which relates exclusively 

to the actions of the defendant on its own property, and does not affect the rights to property 

contemplated in in rem jurisdiction. 

C. The Court Has a Less Restrictive, Constitutional Option to Recognize the 
"Venue Only" Character ofRCW 4.12.010. 

If, and only if, the court were to find some elements of Plaintiffs' personal, transitory 

interests in real property so unique to the property's physical location that resolution of the 

claims could only be properly adjudicated in the county in which the property exists, then the 

only constitutionally permissible option would be to change the venue. Plaintiffs submit that 

venue is proper in King County. However, if the Court believes the property's location is so 

particular to the claims asserted, then a recognition of the Supreme Court's "venue-only" 

----2-s-- -inter.pr:etation-oLstatutocy-pro::v..isions-of-RC.W-4.1.2 ... 0-1-0-pr@SGrib~d-by-the-Y-blun-g-v.-Clw:k--t------

26 opinion would require the denial of Defendants' motion to dismiss for lack of subject matter 

jurisdiction and instead a separate consideration of the case's most appropriate venue. 
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VI. CONCLUSION 

Defendants' motion must be denied because the plain language of the state 

constitution confers original jurisdiction to the King Co\mty Superior Court. A unanimous 

state Supreme Court has' ruled unequivocally that filing requirements, like those statutorily 

prescribed in RCW 4.12.010, petiain only to venue questions, not to subject matter 

jurisdiction. In addition, the Plaintiffs' transitory personal interests damaged as a result of 

Defendants' unlawful and tortious acts are clearly within this court's power despite the 

physical location of the property in question. In the alternative, if the court fmds certain 

elements of Plaintiffs claims to be local interests, unique to the properties' physical location, 

then venue change; not dismissal of the action as a whole, is the only appropriate remedial 

action. 

Dated this 17th day of June, 2011. 

PFAU COCHRAN VERTETIS AMALA, PLLC 

n 
By .. · .. · ... ~ •.... 

Darrell L. Cocliran, WSBA No. 228Si ·· 
darrell@pcvalaw. com 

·Attorneys for Plaintiffs 

------2o~-n---------------------------~------------------------------------~~----------
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CERTIFICATE OF SERVICE 

I, Ami Erpenbach, hereby declare under penalty of perjury under the laws of the 

State of Washington that I am employed at Pfau Cochran Vertetis A1nala PLLC and that on 

today's date, I served viaE-Service, and by Facsimile to Attorney Mark Jobson, indicated 

below, by directing delivery to the following individuals: 

Mark Jobson 
Attorney General of Washington 
7141 Cleanwater Drive SW 
P.O. Box 40126 
Olympia, WA 98504-0126 
Attorney for: State of Washington Dept. of Natural Resources 

Kelly P. Corr 
Seann C. Colgan 
Con Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorneys for: Green Diamond Resource Company 

Joshua J. Preece 
Con Cronin Michelson Baumgardner & Preece, LLP 
1 00 1 ,Fourth A venue, Suite 3 900 
Seattle, WA 98154 
Attorney for: Gn~en Diamond Resource Company 

Louis D. Peterson 
Hillis Clark Martin & Peterson; P.S. 
1221 Second Avenue 
Suite 500 
Seattle, WA 98101 
Attorney for: Weyerhaeuser Company 

DATED this 17th day of June, 2011. 

Ami Erpenbach 
Legal Assistant to Darrell L. Cochran 

------2s---ll-----------------------------------------------------------------l·----------
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THE HONORABLE BRIAN D. GAIN 

IN THE SUPERlOR COURT OF WASHINGTON FOR KING COUNTY 

WILLIAM RALPH, individually, 

Plaintiff, 

v. 

WEYERHAEUSER COMPANY, a 
Washington corporation; and GREEN 
DIAMOND RESOURCE COMPANY~ a 
Washington corporation, 

Defendants. 

No. 10·2 .. 42012-6 KNT 

REPLY IN SUPPORT OF DEFENDANTS' 
MOTION TO DISMISS FOR LACK OF 
SUBJECT MATTER .roRISDICTION 

Reply in Support of Defendants' Motion to Dismiss 
Jot Lack of Subject Matter Jurisdiction 

:HILLIS CLARK MARTIN & PETERSON P.S. 
1221 Seco11d Avenue, S1,1lte 500 
S6attla, Wa11hlngton !ll6101·l!:B25 
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1 In his response, plaintiff contends that the legislature's jurisdictional restriction in 

2 RCW 4.12.010(1) is unconstitutional~ and that all claims for damages are transitory such that 

3 the claims may be brought in any county where a defendant resides. In doing so~ plaintiff 

4 asks this Court to disregard long established controlling precedent and the legislature's 

5 unambiguous mandate: actions for injuries to real property 11 Shall be commenced" in the 

6 county where the real property is located. RCW 4.12.010(1); Cugini v. Apex Mercury Mining 

7 Co. 1 24 Wn.2d 401, 409, 165 P.2d 82 (1946). Plaintiff disregarded this requirement when he 

8 commenced this action in King County to recover damages for injury to his real property in 

9 Lewis County~ and now invites the Court to do the same. The Court should decline plaintiffs 

10 invitation and dismiss tlris action for lack of subject matter jurisdiction. 
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A. THE JURISDlCTlONAL REQUlkEMEN'l'S OF RCW 4,12,010(1) ARE 
CONSTITUTIONAL. 

Plaintiff relies upon Young v. Clark~ 149 Wn.2d 1301 65 P.3d 1192 (2003), to attempt 

to escape from RCW 4.12.010(1)'sjurisdictional requirements. However, Young interpreted a 

different statute, RCW 4.12. 020(3 )~ and involved an action to recover damages for personal 

injury~ which are transitory in nature~ Mendoza v. Neudorfer Engineers, Inc., 

145 Wn. App, 146, 156, 185 :P.3d 1204 (2008). Young, 149 Wn.2d at 132-133. Therefore~ 

Young does not address the Supreme Court~ s holding in Apex Mercury Mining regarding 

RCW 4.12.010(1) and jurisdiction over actions for injuries to real property, 

Moreover, plaintiff's constitutional argument requites the Court to read article IV 

section 6 of the state constitution in isolation, ignoring language used in the rest of the 

constitution. Section 6 vests ''the superior court" with original jurisdiction over cases "in 

which the demand or the value of the property in controversy amounts to three thousand 

dollars or as otherwise detennined by law," and also 01in all cases and of all proceedings in 

which jurisdiction shall not have been by law vested exclusively in some other court." 

Const. art. IV! § 6. Though this section does vest Jurisdiction in the superior court, it does not 

describe which superior court. The state constitution uses 1'1he superior court'~ to refer to the 

superior court far a particular COUilty, See Const. art. IV~ § 5 (election of judges to the 
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superior court for each county). In contrast, the constitution uses "superior courts" when 

discussing all superior courts. See Const. art. IV, § 1 C~The judicial power of the state shall be 

vested in a supreme court, superior courts, justices of the peace, and such inferior courts at 

the legislature may provide."), § 11 ("The supreme court and the superior courts shall be 

courts of record1 and the legislature shall have power to provide that any of the courts of this 

state, excepting justices of the peace, shall be courts of record."), § 13 ("The judges of the 

supreme court and judges of the superior courts shall severally at stated times, during the 

continuance in office, receive for their services the salaries prescribed by law therefor, which 

shall not be increased after their election, nor during the tenn for which they shall have been 

elected. H), § 24 ("The judges of the superior courts, shall from time to time, establish uniform 

rules for the governance of the supetiot courts.") (emphasis added). 

According to authority cited by plaintiff, ''Where the language ofthe constitution is 

clear, the words used therein should be given their plain meaning.'' Cit,Y of Tacoma v, 

Taxpayers ofCity ofTacoma, 108 Wn.2d 679, 706, 743 P.2d 793 (1987). Section 6 

authorizes the legislature to vest jurisdiction for actions involving injury to real property only 

in the superior oowi fo:r the COWlty where the property is located. Consistent with this 

authority, the Supreme Court has upheld the jurisdictional nature ofRCW 4.12.010(1). 

Apex Mercwy Mining, 24 Wn.2d at 409. 

B. ACTIONS SEEKING DAMAGES FOl\INJURY TO REAL P:aOPERTY ARE LocAL, 
NOT TRANSJ'l'OJtV. 

Plaintiffs contention that all actions for druna.ges are transitory ignores controlling 

precedent. In fact, actions seeking damages for injury to real property are local in nature, and 

must be brought in the county where the property is located, State ex rel. King County v. 

Supetior Court ojPterce County, 104 Wash. 268~ 276j 176 P. 352 (1918). To determine the 

nature of an action, the Court should look to the subject matter of the complaint. Silver 

Surpri.ze, Inc. v. Sun$hine Min. Co., 74 Wn.2d 519~ 522,445 P.2d 334 (1968) (examining 

plaintiffs complaint and determining that it was ~'patently a contract action"). 
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Here, the subject matter of plaintiff's complaint is plainly the injury caused to his real 

and personal property arising from flooding of his real property. Plaintiff seeks the same 

relief sought by the plaintiff in King County- in this case, damages for injury to real property 

located in tewis County. The fact that plaintiff seeks only money damages does not convert 

this action from local to transitory. 

C. PLAINTIFF R:ELIES UPON lNAPPOSim LEGAL AUTHORITY. 

Plaintiff does not dispute that King County holds that actions for injury to real 

property are local, not transitory. Instead, plaintiff cites three categories of cases to support 

his erroneous contention that all actions for damages are transitory. Cases in the fu·st category 

hold that actions for breach of contract are transitory. Cases in the second category hold that 

actions for tortious injury to personal property are transitory. Cases in the third category hold 

that equitable actions are transitory. None addresses the Court's jurisdictional defect in this 

case, where plaintiff seeks damages for injury ~o his real property. 

1. Actions for breaeh of contra&:t are transitory. 

Plaintiff cites to Shelton v. Farkas in support of the proposition that actions for 

damages for injury to real property are transitory. Response at 8. However, Shelton had 

nothing to do with real property. In Shelton, the plaintiff (residing in King County) brought 

an action for breach of contract for the sale of a violin in King County Superior Court against 

a defendant residing in Kittitas County. 30 Wn. App. 549, 550-52,635 P.2d 1109 (1981). 

Upon defendant's request, the King County Superior Court transferred venue to Kittitas 

County. Id. at 552. On appeal, the plaintiff argued that the King County Superior Court erred 

by transferring venue. Jd. at 553. The Court of Appeals disagreed, holding that an action for 

breach of contract is transitory and tha.t venue for such an action may lie where one of the 

defendants resides. Id. at 553-54. Shelton did not involve a claim for damages from injury to 

real property, and is inapposite to the issue at hand. 

Plaintiff's other authority is similarly inapplicable, State ex rel. U.S. Trust Co. v. 

Phillips held that an action for breach of contract (in that case~ for the sale of timber) is 

transitory~ which may be brought in the cmmty where one of the defendants resides. 
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12 Wn.2d 308, 315, 121 P.2d 360 (1942). Silver Surprize held that an action for breach of 

contract (in that case, for the mining of land in Idaho) is transitory, even where the defendant 

asserts o"WWl.ershlp of real p1'operty as a defense. 74 Wn.2d at 522-24, Andrew~ v. Cusin held 

that an action for breach of contract (in that case~ express and implied warranties for potato 

seedlings) is transitory and may be brought where the defendant resides. 65 Wn.2d 205, 209, 

396 P.2d 155 (1964). Sheppardv. Coeur d'Alene Lumber Co., 62 Wash. 12, 112 P. 932 

(1911), was an action for breach of lease to recover Wlpa.id rent. None of these cases address 

the issue now before the Court: whether tl:rls Court has subject matter jurisdiction over an 
.. 

action for dwnages for injury to real property in Lewis County. 

2. Actions for tortious injury to personal propertyt unrelated to 
injuries to real propertyt are transitory. 

Plaintiff overstates the holding of Washington State Bank v. Medalia Healthcare, 

L.L. C. Response at 8. In that case. a lender sued the purchase;r of medical equipment 

(in which the lender had a security interest) for conversio~ claiming damages in the amount 

ofthe value of the equipment. Washington State Bankv. Medalia Healthcare L.L.C., 

96 Wn. App. 547, 548, 984 P.2d 1041 (1999). The court stated, "[W]e hold that a conversion 

action where the plaintiff seeks exclusively monetaty :recovery is in personam and 'b'ansitory 

in nature and is therefore not subject to the requirement ofRCW 4.12.010(2) that local actions 

be commenced in the county where the petsonal property is located." ld. at 558. Medalia is 

inapposite - it relates only to actions for damages for conversion of pe:noonal property and did 

not relate to real property in any way. 

McLeod v. Ellis does not help plaintiff. In Apex Mercury Mining~ the Supreme Court 

described it~ holding ln McLeod as follows: "[McLeod} held that an action commenced in the 

county other than that where the property was located would not give the court jurisdiction." 

24 Wn.2d at 404. In McLeod, the plaintiff's claim was for conversion of timber, not for injury 

to real property, and was therefore transitoty. 2 Wash. at 122. Likewise) the plaintiff's action 

for negligent injury to personal property in Andrews was held to be transitory. 

65 Wn.2d at 209. None of these cases stand for the proposition that this Court may exercise 
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1 subject matter jurisdiction over an action seeking damages for injury to real property in Lewis 

2 County. 

3 3. Equitable relief is transitory. 

4 Plaintiff's remaining authority establishes that actions in equity ere transitory, In re 

5 the Marriage of Kowalewski, 16:3 Wn.2d 542, 182 P.3d 959 (2008) (marriage dissolution); 

6 Donaldson v. Greenwood~ 40 Wn.2d 238, 232 P.2d 1038 (1952) (enforcement of equitable 

7 trust); El5om v. Te.fft, 140 Wa.<Jh. 586, 250 P. 346 (1926) (enforcement oftrust in equity); 

8 Rosenbaum v. Evans, 63 Wash. 506, 115 P. 1054 (1911) (equitable decree to refonn a deed); 

9 State ex. rei. Scougale v. Superior Court, 55 Wash. 328, 104 P. 607 (1909) (enforcement of 

10 equitable trust). These cases are inapposite because plaintiff does not seek equitable relief. 

11 D, LAClQNG SUaJECTMATTERJURISlliCTION, THIS COURT MAY NOT 
TJUN:SF:Elt V:ENUE. 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 

25 

26 

27 

Plaintiff does not dispute that if this Court lacks subject matter jurisdiction, it may 

only enter an order of dismissal. Young, 149 Wn.2d at 133 ("VJhen a court lacks subject 

matter jurisdiction in a case, dismissal is the only permissible action the court may take."). 

Nonetheless, plailltifhequests a transfer of venue to Lewis County as an alternative form of 

relief. Response at 11. Absent subject matter jurisdiction, this Court should disregard 

plainti;ff' s request for alternative venue, and should dismiss this action. 

E. CONCLUSION 

This action arises from the same storm~ in the same county, involving a similarly 

situated plaintiff, and asserts the same causes of action as those in Davis et al. v, Washington 

State Department of Natural Resources et al., King CoLmty Superior Court No. 10-2-42010-0 

KNT! assigned to Judge James Cayce. Judge Cayce granted defendants' motion for dismissal 

on the same grounds.1 RCW 4.12.010(1) and controlling precedent vests sole jurisdiction 

over this action ln Lewis County Superior Court. This Court should dismiss this action. 

28 1 The plaintiffs in DClViS movl!ld for reconsideration of Judge Cayce's decision on June 17, 2011. 
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DATED this 20th day of June, 2011. 

HILLIS CLARK MARTIN & PETERSON P.S. 

By sl Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA # 12822 
Alexander M. W~ WSBA #40649 
Hillis Clark Martin & Peterson P .s. 
1221 Second Avenue. Suite 500 
Seattle WA 98101~2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 
Email: ldp@hcmp.com; nu:s@hcmp.com; 
amw@hcmp.com 

Attorneys for Defendant 
Weye:rhaeuse:r Company 

CoRR CRONIN MICHELSON BAUMGARDNER & PREECE LLP 

By s/ Kell P. Corr 
Kelly P. Corr, WSBA # 555 
Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Ave., Suite 3900 
Seattle, WA 98154 
Telephone: (206) 625-8600 
Facsimile: (206) 625-0900 
Email: kcorr@corrcronin.com 

Attorneys for Defendant 
Green Diamond Resource Company 

CERTIF1CATE OF SERVICE 

The undersigned certifies that on this day she caused a copy 
ofthis document to be emailed and faxed to the last known 
address of all counsel of record. 

I certify under penalty of perjury under the laws of the state 
of Washington and the United States that tbe ful.'egoing is true 
and correct, 

DATED this 20th day ofJune! 2011, at Seattle, Washington. 

sJ Suzann~ Powers 
SiiiaMe !'ow rn 

NO: !l W0.18~ 4114I-%6S·9S29v1 
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Pfau Cochran VerteHs Amala l . . 
11-06-14' P02:24 IN 

. JUN 1 4 2011 

THE HONORABLE LEROY MCCULLOUGH 

STATE OF WASHINGTON 
KING COUN.TY SUPERIOR COURT 

WILLIAM RALPH, indiv~dtially, 
10. 

NO. 11-2-05769-1KNT 

DEFENDANT'S MOTION TO 
DISMISS FOR LACK OF SUBJECT 
MATTER WRISDICTION 

11 

12 

Plaintiff, 

v. 

STATE OF WASHINGTON 
13 DEPARTMENTOFNATURAL 

14 

15 

16 

17 

18 

RESOURCES, 

Defendant. 

I. . RELIEF REQUESTED· 

~ Defendant State DNR brings this motion; pursuant to Civil Ru1e 12(h)(3), to di'smiss 

this case because this Court lacks subjeetmatter jurisdictio11. PJaihtiffeommeb.ced this action 
. . . 

19 .in- King County to recover damages for injury to his property located in Lewis County from . 

· 20 .flooding allegedly caused by defendant's actions. All of plaintiff's injuries arise from this. 

21 

22 

23 

24 

25 

26 

floo_ding. However, Washington law vests exclusive subject matter jurisdiction over this action 

in Lewis ·County Superior Court Because tbis Court lacks subject matter jurisdiction this 

lawsuit should be dismissed. 

DEFENDANTS' MOTION TO DISMiSS 
FOR LACK OF SUBJECT MATTER 
JURISDICTION . 

1 
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,· 

'1 n. STATEMENT OF FACTS 

2 Plain:tiffowns.real property located in Lewis County, Washington. Cmnplaint 1 2.1. 

3 Defendant owns property in Lewis County upon which it. conducts forest practices (including 

4· 
harvesting trees) and also regUlates forest practices .op. property owned by ot]:ier private !}nd 

5 

9 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

public entities. Complaint 1,f 1.2, i2~2.3. Plaintiff alleges that defendant engaged in negligent 

forest practices that contributed to flooding, causing damage to plaintiff's property. Complaint 
. ' . . . . -

, 1.2, 5.2. (~-

. Mr. Ralph filed a separate action based on the same facts naniing as . defendants 

Weyerha~user Cotporation arid Green Diamond Corporation. King County 9ause No. 10~2-

42012-6 KNT. 1 

This case is one of five filed in King County Supenor ·court arising from the same 

flood, brought by similarly situated plaintiffs seeking damages for injury to their· respective 

real prop~rty all of wiuC11 is located in Lewis County. In D'avis et al. v. State of Washington 

Department of Natural Resources et al., King County Sup~rior Court No. 10-2-42010-0 KNT, 

assigned to Judge_ James Cayce, defendants moved for dismissal on the same grounds 

identified in this motion. Judge Cayce granted defendants' motion for dismissal by order dated 

20 . June 9, 2011. For the Court's convenience, a copy of Judge Cayce's order is attached to this 

21 motion as Exhibit A. 

DEFENDANTS' MOTION TO DISMISS 
FORLACKOF SUBJECT MATTER 
JURISDICTION 
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1 

2 

3 

ill. STATEMENT OF JSSW 

Plaintiff alleges that his real property, located in Lewis· Comity,· was damaged by 
' . 

flooding caused by defendants' negligent or otherwise tortious conduct. Plaintiff COlmnenced 

4 ' 
. this action in King County Superior Court to recover his damages. In light ofRCW 4.12.010, 

5 

6 

7 

whic~ requires actions involving injury to real.property to be brought in the coun1y where such· 

property is located, should this action be dismissed because this Court lacks subject matter 

.& juri~diction? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

IV. EVIDENCE RELIED UPON 

·This motion is based upon plaintiff's complaint and ail other documents on file with the 

Comt iri this action. 

v. LEGAL AUTHORITY 

Defendants seek dismissal.of this action pursuant to qvil Rule l2(h)(3), which states, 

"Whenever it appears by suggestion of .tb.e ,~arties or otherwise that the court lacks jurisdiction 

over the subject matter, the court shall dismiss the action." 

18 A. The Court Lacks Subject Matter Jurisdiction Over This ACtion 

19 

20 

21 

'22 

~ ' ' 

Where an action involves injuiy to_ teal property, only the cout1 in the county where the 

'propertY is located has jurisdiction over the ·action. RCW 4J2.010(1). The relevant statute 

(formerly _codified .at Rem. Rev. Statues § 204) states: 

.. 
23 Actions for the following causes shall. be commenced in the county in whiCh the 

subject of the action, or some part thereof, is situated: (1) .. ·: for any injury to 
24 real property. 

25 

26 

DEFENDANTS' MOTION TO DISMISS 
FOR LACK OF SUBJECT·MATTER 
JURISPICTION 
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3 
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RCW 4.12.010(1). As the S1Jpre;me Court held in Cugini v. Apex Mercury Mining, Co., 

24 Wn.2d 401; 409, 165 P.2d 82 (1946), "The provisions of § 204 are jurisdictional in 

character. Actions involVing title or. injury to real property may only be commenced· in the 

. county in which the real property is situated. Otherwise, the actiQn must be dismissed for want 
5 

6 

T 

8 

9 

10 

u 

.12 

13 

14 

.15 

16 

17 

is 

19 

20 

21 

22 

23 

24 

25 

26 

of jurisdiction." (Emph!J.sis added). 
. . 

Even an action seeking only money damages for injury to 'real property, not involving· 

title to or possession of real property, must be brou?ht in the county where· the. property is 

located. State ex rei. King County v. Superior Court of Pierce County, 104 Wash. 268, 276, 

176 P. 3,52 (l918). In that case, the plaintiff receiver of the Tacoma Meat Company sought . 

damages fi:om defendants King County and Pierce· C01mty, alleging negligent diversion of the 

Puyallup River that flooded the Tacoma Meat Company's real property (located in ~ierce 

County), 104 Wash. at 269. 'rhe plaintiff properly commenced the actiml. in Pierce County 
' . . . . \ 

Superior Court, and defendant. King Coimty sought a change of venue, which was denied. Id. 

. . 

King County sought a writ of mandamus compelling Pierce County Superior Court to change 

venue. Id. The Supreme Court deniecfth~writ, holding that an action for negligent injury to 

real property in which the plaintiff seeks money damages is local in nature,. aJ.ld may only be 

properly commenced, in the county in which the property is located. 104 Wash. at 276. 

·This action arises ftom the flooding of plaintiff's· real. property located. in Lewis 

County. Plaintiff seeks damages for injuries to his real property caused by ~his flooding. 

Consequently,RCW 4.12.010(1) applies to this case and vests sole jurisdiction over this action 

in Le~js . County Superior Court. · This Court should dismiss this action for lack of subject 

matter jurisdiction. 

DEFENDANTS' MOTION TO DtSMISS. 
FOR LACK OF SUBJECT MATTER 
. JURISDICTION 

4. 
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) 

1 B. Application ofRCW 4.92.010 Does Not Cure the Judsdictional Defect 
. . . ' 

2 Plaintiff may cite RCW 4.92.010 (providing for venue in actions against the. State) in 
.i 

3 response to defendants' motion. However, this statute does i1ot apply to the jurisdictional issue 

4
. before the Court. First, RCW 4.92.010 relates to venue for actions against the s·tate, not 

5. 
jurisdiction. Sim v. Wash. State Parks and Rec. Comm 'n, 90 Wn.2d 378, 382, 583--P.2d 1193 

6 

7 

s 

(1978) ("RCW 4.92.010 is a genera.! venue statute") .. Second, the venue requirements ofRCW 

4.92.010 act in harmony with the jurisdictional requirements of RCW 4.12.010(1), as RCW . . ~ . . 
. . 

9 · 4.92.010(3) authorizes venue in "the county where the real property that is th~ subject of the 

10 action is situated.'' See Bour v. Johnson, 122 Wn.2d 829, 835, 864 P.2d 380 (1993) (statl;ltes 

1} . . . 
must be harmonized where possible). Consequently,. RCW 4.92~010 om~rs plaintiff no reli6f 

12 
from defendants' objection to subject matter jurisdiction. 

13 

14 c. 
. 15 

The Court may not Transfer Venue to Lewis Comi.ty 

Plaintl.ff may argue that the Cowt may cure this jurisdictional defect by transfeiTing 

16 

17 

18 

19 

venue to Lewis Coupty. This argument lacks merit. A cowt lacking subject matter jurisdiction 

may do nothing but enter an order of dismissaL . Howlett- v. Weslo, Inc., 90 Wn. App. 3 65 ;·368, 

95i P.2d 831 (1998);.see als~o Apex Mercury Mining, 24 Wn.2d at 409. A court may transfer 

venue only ~fter the action has been properly commenced in a comt with subject matter 
20 

21 

22 

23 

24 

25 

26 

jurisdiction over .the action: 

ActionS instituted in the proper county may be tranSferred to another county for 
trial if su:fficient.cause b~ shown· therefor. When a cause. is transferred for trial, 
the court to which the. transfer is made has complete jurisdiction to detennine 

. the issues in the case. 

DEFENDANTS' MOTION TO DISMISS 
FORLACKOFSUBJECT.MATTER · 
JURISDICTION 
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Apex Mercury Mining, 24 Wn.2d at 409; see also State v. Super. Ct. of King County, 82 Wn.2d 

356, 360, 144 P. 291 (1914) (transfer o(venue from King County to Chelan County did not 

destroy jurisdiction .where the action was properly· commenced in King County). 
. . 

In this case, plaintiff was required to commence tlus action in LeV'.'is County Superior 

Court. Ho\Vever, plaintiff disregarded the jurisdictional-requirements of RCW 4.12.0Hi(1), 

which cannot be. cured by a transfer of venue. The only remedy available to tlus Court is to 

disn1iss this action for lack of subject matter jurisdiction. 

D. Parties May Not Waive Sub,ject Matter Jurisdiction 

11 Plaintiff may argue that defendants somehow waived their objection to subject matter 

12 jurisdiction. However, subject matter jurisdiction may not be waived under any circumstances. 

13 

14 

15 

16 

17 

18 

.19 

20 

21 
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23· 

24 

25 

26 

Skagit Surveyors and Eng'rs, LLC v. Friends of Skagit County, 135 Wn.2d 542, 556, 958 P.2d. 

962 (1998~ ("While litigants, like the cities involved here, may waive their right to assert a hide 

of personal jurisdiction, litigants may not waive subject matter jurisdictior,t.") (emphasis in . . 

original). Consequently, defendants cannot waive their objection to subject matter jurisdiction. 

. VI. CONCLUSJON 

RCW·4.12.010(1) vests sole subject matter jurisdiction over this action in Lewis· 

County Superior Court because Lewis County is where plaintiff's injured real prope1ty is 

located. Plaintiff disregarded this requirement and commented this action in King County 

Superior Court. This Court must dismiss this action forlack of subject matter jurisdiction. 

II 
II 

PEFENDANTS' .. MOTXON TO DIS:MISS • 
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DATED this 14th day of June, 2011. 

ROBERT M. MCKENNA 
Attorney General 

By s/ Mark'Iobsoli 
Mark Jobson, WSBA No. 22171 

· Assistant Attorney General 
State of.Washington 
P:O. Box 40126 . 
Olympia, WA 98504~0126 
Telephone: (360) 586-6300 
Facsimile: (360) 586-6655 . 
):\mail: markj@atg.wa.gov 

· Attorneys for Defendant · 
DepartmentofNatural Resources 

CERTIFICATE OF SERVICE 

l3 I hereby certify that on June 14, 2011, I caused to be electronically filed the foregoing 
dopument with 1he Clerk ofthe Comt using the King County E-filing syste~ and se1ved on 

14 . counsel of record: . . 

15 

. 16 

17 

18 

19 

20 

21 

'22 

23 

24 

25 

26 

k2] via .AI3c Legal Messenger to: 

Mr. Darrell.L. Cochran 
Pfau Cochran Vertetis Kosnoff, PLLC 
911 Pacific Avenue, Suite 200 

·Tacoma, Washington 98402 ... 
. .) . 

I cettify und~r penalty of peljury under the laws of the state of Washington that the 
foregoing is true and correct. 
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JURISDICTION . 

ROBERT M. MCKENNA 
Attorney General 

Is/ Mark C. Jobson . 
MARK C: JOBSON, WSBA # 22171 

· Assistant Attorney General . 
Office of1he Attorney General- Tort Division . 
7141 Cleanwater Dr. SW 
Olympia, WA 98504~0126 
Telephone: (360) 586~6300 
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'Dm F.(ONORABLE. JAMES CAYCE 

ftLED 
KlMG COUNT'/; W.ASHINGTOfl 

;lllt..l 0 9 2011 
SUPERIOR (;01.11 \I t.LEAK 

BY STEPHANlEWALTON 
tlEPUlV 

lN T:HE SUPERIOR coUin OF TBE STATE OF WASJ-llNGTON 
IN 00 FOR THE COUNTY OF KIN"G· . 

No. 10-2A2010~0 KNT 
?.,'i>L- . 

..... 
CONNJE DAVIS, personally; SPENCER 
DAVIS, personally; a:tid DIRTY TIIpMB 
NURSERY, a Wa8hington State sole 
proprietorship, · ~l'eSffi>}ORDER GRANTING. 

.v. 

STATE OF WASIDNGTON D~P AR'I'MENT 
OF NATURAL RESOURCES; 
WEYERHAEUSER COM:P ANX. a 
Washington corporation; and GREEN 
DIAMOND RESOURCE COMPANY, a 
Washlngton corporation,· · 

Defendants~ 

DEFENDANTS' MOTION TO DISM£88 
FOR LACK OF SUBJECT MATTER 

· JURISl>lCTION 

nTIS MA'ITER came before the Court on Defendants' Motion to Dismiss for Lack of 

Subject Ma:tt6-Jmisdiction ("Motion?'). The Court revieweP. th~ Motion, ~response e;:. k 
· . . · ~6C . ~l~ 

II . V 

II 

27. II 

28 

Order Granting Difendimts' Motion to DismisS for Lack of Subject · HILLIS CLARK.~ & PETERSON P.S. 
Matter Jurisdiction- I- 1221 Second Avenue, Suite 500 

Sealfle, Washington 98101-2925 

EXH I 8 IT__, _ _;....B_...--:--_.·· __ 

Appenaf£14 7 

Telephone: (206) 623-1745 
Facsimne: (206) 623"7789 
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28 

reply thereto, and the records ap.dfiles herein. 1n light oftb.efor~going, ITIS HEREBY 

ORDERED that Defendants" Moti.on is GRANTED. 
k . 

Cl--1"- ~ t; 
DONE TI:US c.1 day of v -N" '-

By sf Louis D. Peterson 
Louis :0~ Peterso~WSBA #5776 
:M:ichael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P.S. 
·1221 SecondAvenue, Suite.50D 
Seattle WA 981(}1~2925 
Telephone: (206) 623-1745 · 
Facsimile:. (206) 623-7789 · 

· Email: 1dp@1lcmp~com; .urrs@hymp.com; 
amw@hcmp.com 

Attorneys for Defendant · 
Weyerhaeuser Company 

ROBERTM. MCKENNA 
ATIORNBYG~ 

s/lY.farlc Jobson 
Mark Jobson, WSl3ANo·. 22171 
Assista:tit Attorney General · 

. State ofW~hington 
P.O. Box 40126 
Olympia, WA 98504-0126 
Telephone:· (360) 586-6300 
Facsimile: (360).586-6655 
Email: ,_:marl.g@atg.wagov 

Attorneys for Defendant 
Department ofNatural Resources 

Order Grammg Deje:ndantS' Motion to Dismiss for Lack of Subject 
Matter Judsrlicfion -2 · · 

-_,...--·- -·-- -
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IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON 
IN AND FOR LEWIS COUNTY 

WILLIAM RALPH, individually, 

Plain tiffs, 

vs. 

STATE OF WASHINGTON 
DEPARTMENT OF NATURAL 
RESOURCES, a Washington State Public 
Agency, 

Defendants. 

NO. 11-2-05769-1 KNT 

PLAINTIFFS' OPPOSITION 
TO DEFENDANTS" MOTION 
TO DISMISS FOR LACK OF 
SUBJECT MATTER 
JURISDICTION 

HEARING DATE: June 17,2011 

I. RELIEF REQUESTED 

In Young v. Clark, 149 Wash.2d 130 (2003), 65 P.3d 1192 (2003) the Washington 

State Supreme Court, en bane, eliminated earlier confusion about the subject matter 

jurisdiction of Washington"s superior courts. Overruling and reversing previous case law, the 

Court unanimously struck down a legislatively-created, jurisdiction limiting statute (RCW 

4.12.020) as violative of article IV, section 6 of the state constitution. See Young, 149 

Wash.2d at 13 3. '"The language of the constitution is not that the superior courts shall have 

exclusive jurisdiction, but it gives to the superior courts universal original jurisdiction.'"'. 

(emphasis added) !d. at 134, quoting Moore v. Perrot, 2 Wash. 1, 4, 25 P. 906 (1891). The 
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Court went on to strike down jurisdictional limits from a similarly restrictive statute, as well. 

I d. "'1T]he filing requirements of RCW 36.01.50 relate only to venue, not to the trial court"s 

subject matter jurisdiction."' Id., quoting Shoop v. Kittitas County, 149 Wash.2d 29, 37, 65 

P.3d 1194 (2003). 

Defendants" motion asks this court to similarly violate the state constitution"s article 

IV, section 6, by unlawfully treating RCW 4.12.010 as a statutorily superseding limit to the 

superior court''s constitutionally-defined subject matter jurisdiction. Plaintiffs" assert that this 

Court must decline Defendants" invitation and deny the motion to dismiss for lack of subject 

matter jurisdiction. 

Even if this Court was to ignore the clear guidance of Young v. Clark regarding the 

superior court of King County"s subject matter jurisdiction in this case, Plaintiffs further 

submit that the damages at issue here stem from tortious and illegal conduct including 

negligence, conversion and trespass, which amount to pers~nal interests and are therefore 

transitory in nature and not limited to "injuries to real property" as envisioned by RCW 

4.12.010. 

And finally, if the court were to find elements of Plaintiffs" claims so unique to the 

property that a judicial presence within the same county as the property is essential, then the 

least restrictive and the only constitutional option would be to change venue, rather than 

improperly entering dismissal for lack of subject matter jurisdiction on all claims. 

II. STATEMENT OF FACTS 

For the purposes of the underlying motion, the facts contained within the Plaintiffs 

complaint are not in material dispute. The following is a recitation of those averred facts 

relevant to the instant motion. 
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On December 3rd and 4th, 2007, rainfall triggered roughly 2,000 landslides on clear 

cut and otherwise de-stabilized property on lands owned by the defendants. The millions of 

tons of mud and debris deposited in the Chehalis River system displaced the water, causing 

flooding of record proportion. Declaration of Darrell L. Cochran ("Cochran Declaration"), 

Exhibit A. Plaintiffs" homes and property were destroyed by this flooding. Plaintiffs" homes 

and businesses suffered extensive damage due to the flooding. Cochran Declaration, Exhibit 

B. Their property was damaged, much of it ruined and some of it entirely washed away. 

Cochran Declaration, Exhibit A and B. 

Plaintiffs properly and timely brought their complaint in King County against King 

County business residents, Weyerhaeuser and Green Diamond Resource Company, and joined 

Defendant DNR in this venue under RCW 4.92.010, as an additional defendant. Cochran 

Declaration. ~6. Plaintiffs seek monetary damages for the amount of injury suffered as a 

result ofDefendants" unlawful and tortious conduct. 

III. STATEMENT OF ISSUES 

A. Whether subject matter jurisdiction for this action is proper in King County Superior 

Court, in keeping with the unanimous Supreme Court opinion in Young v. Clark, 149 

Wash.2d 130 (2003), 65 P.3d 1192 (2003), which found that only the state constitution can 

determine original jurisdiction, and that legislatively created statutes, like RCW 4.12.010, 

relate only to venue, not to the trial court''s subject matter jurisdiction. 

B. And in the alternative, whether the King County Superior Court has jurisdiction over 

the instant action when the Plaintiffs seek a remedy of money damages arising out of injury to 

real, personal, and business property, or "personal interests," but do not seek relief related to 

the title or other disposition specific to the real property. 
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IV. EVIDENCE RELIED UPON 

As the underlying facts are not in dispute, Plaintiffs opposition relies on the pleadings 

already filed with this court, along with the Declaration of Darrell L. Cochran and the exhibit 

attached to it. 

v. AUTHORITY 

A. Defendants Motion Must Be Denied Because the State Constitution Controls, 
Not RCW 4.12.010, Vesting Universal Original Jurisdiction with All State 
Superior Courts. 

"The superior court shall ... have original jurisdiction in all cases and of all 

proceedings in which jurisdiction shall not have been by law vested exclusively in some other 

court." WASH. CONST. art. IV. Thus, the state constitution, not the legislature, gives the 

superior courts universal original jurisdiction. Id.; Young v. Clark, 149 Wash.2d at 133-34. 

The legislature is empowered only to "carve out" the limited jurisdiction of inferior courts. 

Young v. Clark, 149 Wash.2d at 133-34. Otherwise, the superior court retains original 

jurisdiction in all cases and over all proceedings. WASH. CONST. art. IV, § 6; Clark at 133. 

Young v. Clark required the state Supreme Court to analyze the inconsistencies of 

RCW 4.12.020(3), which provides a motor vehicle accident plaintiff "the option of suing 

either in the county in which the cause of action or some part thereof arose, or in the county in 

which the defendant resides, or if there be more than one defendant, where some one of the 

defendants resides, at the time of the commencement of the action," with the express grant of 

universal original jurisdiction to the state"s superior courts accorded in article IV, section 6 of 

the Washington state constitution. Id. at 134. In determining whether the legislature"s 

authority to limit subject matter jurisdiction as among superior courts violates article IV, 

section 6 of the state constitution, the Court held, "Our previous interpretation of RCW 

4.12.020 construed the statute to limit subject matter jurisdiction as among superior courts. 
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So understood, the statute violates article IV, section 6 of the state constitution." Id. 

Defendants" motion would require this court to ignore the same constitutional 

violation the Supreme Court forbade in Young v. Clark, and instead create an impermissible 

legislatively-created subject matter limitation from RCW 4.12.010. Defendants cite Judge 

James Cayce"s ruling of June 9 in Davis v. DNR, but they do so without mention of a court"s 

obligation to construe statutes consistently with the constitution. See id., State v. Clausen, 

160 Wash. 618, 632,295 P. 751 (1931). Plaintiffs urge this Court to follow the plain meaning 

of the constitution"s clear language on this issue and deny Defendants" Motion to Dismiss for 

Lack of Subject Matter Jurisdiction. See City ofTacoma v. Taxpayers ofCity ofTacoma, 108 

Wash.2d 679, 706, 743 P.2d 793 (1987) ("Where the language ofthe constitution is clear, the 

words used therein should be given their plain meaning."). 

B. Defendant's Motion Should Also Be Denied Because Plaintiffs' Action is 
Transitory in Nature as Seeking Primarily Monetary Damages for Personal 
Interests to Both Real and Personal Property. 

Washington courts have long recognized the power of a court to determine personal 

interests in real property located outside the immediate jurisdiction. See Silver Surprize, Inc. 

v. Sunshine Mining Co., 74 Wn.2d 519,445 P.2d 334 (1968). The courts acknowledge the 

distinction between jurisdiction to adjudicate title to land and jurisdiction to settle the parties" 

personal interests in real estate. ("No one would question that an action brought to try the 

naked question of title to land must be brought in the state where the land is situate. However, 

where the basis of the action is transitory and one over which the court has jurisdiction, the 

court may hear and determine the action even though a question of title to foreign land may be 

involved, and even though the question of title may constitute the essential point on which the 

case depends.") I d. at 526. For example, while a superior court lacks jurisdiction to directly 
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affect title to real property located in another country, the court does possess jurisdiction to 

indirectly affect title to such property by apportioning interests among individuals over whom 

it has personal jurisdiction. See In Re the Marriage of Kowalewski, 163 Wn.2d 542, 182 PJd 

959 (2008) (determining personal interests in real property located in Poland pursuant to a 

marriage dissolution). 

Washington"s Supreme Court has routinely rejected jurisdictional challenges where 

personal interests in real property have been at stake. See id. (affirming power of 

Washington court to adjudicate parties" interests in Idaho real estate in a breach of contract 

claim); Donaldson, 40 Wn.2d at 251 (affirming power of Washington court to adjudicate 

parties" interests in California real estate in a partnership dissolution); Elsom v. Tefft, 140 

Wash. 586, 591, 250 P. 346 (1926) (affirming power of Washington court to adjudicate 

parties" interests in mining claims located in British Columbia in an action brought to enforce 

a trust); Smith v. Fletcher, 102 Wash. 218, 220, 173 P. 19 (1918) ("It is a universal rule that 

the courts of one state cannot pass judgment on the title to land in another state. But, where 

the action is aimed at the personal relations of parties in connection with property beyond the 

jurisdiction, it is well recognized that courts may afford relief."); Rosenbaum v. Evans, 63 

Wash. 506, 508-09, 115 P. 1054 (1911) ("a suit for the specific performance of a contract to 

convey real estate is a transitory one ... [which] affects the parties to the action personally, 

but does not determine the title") (collecting cases); Sheppard v. Coeur d'Alene Lumber Co., 

62 Wash. 12, 15, 112 P. 932 (1911) (",[W]hen the title is incidental the court possessing 

jurisdiction of the contract which is in its nature transitory, may even inquire into the very title 

let the lands lie where they may.'"' (quoting Henwood v. Cheeseman, 3 Serg. & Rawle 500, 

504 (Pa. 1817))); State ex ref. Scougale v. Superior Court, 55 Wash. 328, 104 P. 607 (1909) 
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(recognizing court"s power to establish and enforce a trust in real property located outside 

state). 

Here, the trial court"s jurisdiction over the parties and this action clearly encompasses 

the power to adjudicate the parties" personal interests in the real property located in Lewis 

County. The subject matter of the suit-- negligence, trespass, tortious interference with 

contractual relations and business expectancy, conversion and inverse condemnation -- is an 

action in which a court with personal jurisdiction over the defendants, like King County here, 

also has jurisdiction to determine the parties" relative interests in all property brought to the 

court''s attention. See Kowalewski, 163 Wn.2d at 550. 

In addition, Washington law is clear, actions for monetary damages to real property 

are transitory in nature and may be brought in the county in which the defendant resides. 

Shelton v. Farkas, 30 Wn. App. 549, 553, 635 P.2d 1109 (1981) ( "[t]he term ,tmnsitory 

action" encompasses those actions which at common law might be tried wherever personal 

service can be obtained as opposed to in rem proceedings which are local in nature"). Actions 

described in RCW 4.12.010, which must be brought in the county where the property is 

located, are "local", while "transitory" actions are those described in RCW 4.12.025, which 

may be brought where the defendant resides. See State ex ref. US. Trust Co. v. Phillips, 12 

Wn.2d 308, 315, 121 P.2d 360 (1942). Actions for monetary recovery are in personam and 

are transitory in nature. Here, Plaintiffs" action against defendants is solely for monetary 

damages, is transitory in nature, and may be brought in King County, where the Defendants 

reside. 

Contrary to Defendants' suggestion, Plaintiffs" claims are transitory in nature. In 

Washington State Bank v. Medalia Healthcare L.L.C., the Washington Court of Appeals held 

that an action where the plaintiff seeks exclusively monetary recovery is in personam and 
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transitory in nature and is therefore not subject to the requirement ofRCW 4.12.010 that local 

actions be commenced in the county where the property is located. 96 Wn. App. 547, 558, 

984 P.2d 1041, 1047 (1999). The Court's holding is consistent with the general trend to limit 

the applicability of the local action rules. See Andrews v. Cusin, 65 Wn.2d 205, 207, 396 P.2d 

155 (1964) ("rules or statutes which require that actions for injuries to land be brought at the 

situs of the land have been severely criticized, as having no sound basis in reason"); Mueller 

v. Brunn, 313 N.W.2d 171, 796-97 (Wis. 1982) (stating that "courts wherever possible have 

consistently construed actions concerning real estate to be transitory rather than local" and 

that the trend is toward making all money damage actions transitory). Here, Plaintiffs" claims 

are transitory in nature as they solely seek monetary damages for damages caused by the 

defendants. Title to or disposition of Plaintiffs" land is not in question or dispute. 

Moreover, as Plaintiffs" claims are transitory in nature, they may be brought where the 

defendants reside, King County, in accordance with RCW 4.12.025. In McLeod v. Ellis, the 

Washington Supreme Court found that an action for the conversion of timber seeking the 

value of the trees was transitory and could be brought in a county other than the one in which 

the land where the trees were harvested was located. 2 Wash. 117, 122, 26 P. 7 6 (18 91) 

(finding that the complaint sufficiently pleaded a claim for conversion as opposed to a claim 

for injury to real property). In McLeod, the defendant cut down, removed, and disposed of 

trees located on the plaintiff's property; thus, causing injuries to the real property valued at 

approximately $14,000. !d. The McLeod defendant challenged the court's jurisdiction over 

the claim as the suit was not filed in the same county in which the property was located. The 

Washington Supreme Court concluded that the plaintiff's action was one for the value of his 

trees without any claim for injury to the land. Here, Plaintiffs" have similar claims of damage 

to real property that does not constitute "injury to the land" as outlined in RCW 4.12.010. 
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Plaintiffs" real property damage includes flood damage to their residences, outbuildings, and 

business property. 

Finally, Washington Courts have not limited this allowance for transitory claims to 

conversion actions. In Silver Surprize, Inc. v. Sunshine Mining Co., the plaintiff brought a 

breach of contract claim concerning an exchange of conveyances and mining of property 

located in Idaho. 74 Wn.2d 519, 520, 445 P.2d 334 (1968). The defendant asserted an 

affirmative defense of adverse possession. !d. at 521. The trial comi dismissed for lack of 

subject matter jurisdiction because it viewed the subject of the action to be the determination 

of the title to the property in Idaho. !d. at 522. The Washington Supreme Court reversed 

noting that the contract action was transitory and recognizing that "[t]he view is generally 

maintained that where the relief sought acts upon the party personally and does not require the 

court to deal directly with ,the real estate itself~ the proceeding need not be maintained in the 

state or county where the property is situate." !d. at 525-527. The court held that "where the 

basis of the action is transitory and one over which the court has jurisdiction, the court may 

hear and determine the action even though a question of title to foreign land may be involved, 

and even though the question of title may constitute the essential point on which the case 

depends." !d. at 526. Here, the Plaintiffs" are solely seeking monetary damages. The Court 

will not have to deal directly with the real property that was damaged as a result of the 

negligence of the defendants. Moreover, in Silver Surprize, the plaintiff's claim indirectly 

dealt with the determination ofthe title of real property in Idaho; yet the Washington Supreme 

Court held the plaintiff's claim was transitory and jurisdiction was proper in Washington. 

Here, title to the real property is not a question to be decided. Again, Plaintiffs" are primarily 

seeking monetary damages, and other relief not associated with Plaintiffs" real property. 
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Here, Plaintiffs state five causes of action targeted against Defendants in their 

complaint. Each can be characterized as personal to them, rather than relating exclusively to 

the property. First, Plaintiffs pleaded Negligence, a transitory action, remedied by general 

and special damages. Second, the Plaintiffs pleaded Trespass, which may appear as localized, 

but as the trespass was temporary (ie: the waters and debris receded), the Plaintiffs did not 

request the normal remedy, ejectment. Instead, they seek money damages for the effect of the 

tresspass. Third, the Plaintiffs pleaded conversion, which has been held to constitute a 

transitory action under RCW 4.12.010. Wash. State Bank, 96 Wn. App. at 558. Fourth, the 

Plaintiffs pleaded tortious interference with business expectancy, which is personal to the 

Plaintiffs and are remedies solely by monetary damages equal to lost profits. Fifth and 

finally, Plaintiffs pleaded the Shoreline Management Act of 1971, which relates exclusively 

to the actions of the defendant on its own property, and does not affect the rights to property 

contemplated in in rem jurisdiction. 

C. The Court Has a Less Restrictive, Constitutional Option to Recognize the 
"Venue Only" Character ofRCW 4.12.010. 

If, and only if, the court were to find some elements of Plaintiffs" personal, transitory 

interests in real property so unique to the property"s physical location that resolution of the 

claims could only be properly adjudicated in the county in which the property exists, then the 

only constitutionally permissible option would be to change the venue. Plaintiffs submit that 

venue is proper in King County. However, if the Court believes the property"s location is so 

particular to the claims asserted, then a recognition of the Supreme Court"s "venue-only" 

interpretation of statutory provisions of RCW 4.12.010 prescribed by the Young v. Clark 

opinion would require the denial of Defendants" motion to dismiss for lack of subject matter 

jurisdiction and instead a separate consideration of the case"s most appropriate venue. 
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VI. CONCLUSION 

Defendants" motion must be denied because the plain language of the state 

constitution confers original jurisdiction to the King County Superior Court. A unanimous 

state Supreme Court has ruled unequivocally that filing requirements, like those statutorily 

prescribed in RCW 4.12.01 0, pertain only to venue questions, not to subject matter 

jurisdiction. In addition, the Plaintiffs" transitory personal interests damaged as a result of 

Defendants" unlawful and tortious acts are clearly within this court''s power despite the 

physical location of the property in question. In the alternative, if the court finds certain 

elements of Plaintiffs claims to be local interests, unique to the properties" physical location, 

then venue change, not dismissal of the action as a whole, is the only appropriate remedial 

action. 

Dated this 17th day of June, 2011. 

PFAU COCHRAN VERTETIS AMALA, PLLC 

Darrell L. Cochran, WSBA No. 22851 
darrell@pcvalaw.com 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

I, Ami Erpenbach, hereby declare under penalty of pe1jury under the laws of the 

State of Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on 

today"s date, I served via E-Service, and by Facsimile to Attorney Mark Jobson, indicated 

below, by directing delivery to the following individuals: 

Mark Jobson 
Attorney General of Washington 
7141 Cleanwater Drive SW 
P.O. Box 40126 
Olympia, WA 98504-0126 
Attorney for: State of Washington Dept. ofNatural Resources 

Kelly P. Carr 
Seann C. Colgan 
Carr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorneys for: Green Diamond Resource Company 

Joshua J. Preece 
Carr Cronin Michelson Baumgardner & Preece, LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorney for: Green Diamond Resource Company 

Louis D. Peterson 
Hillis Clark Martin & Peterson, P.S. 
1221 Second Avenue 
Suite 500 
Seattle, W A 98101 
Attorney for: Weyerhaeuser Company 

DATED this 17th day of June, 2011. 

4852-3823-8729, v. 1 
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In his response, plaintiff contends that the legislature's jurisdictional restriction in 

RCW 4.12.01 0(1) is unconstitutional, and that all claims for damages are transitory such that 

the claims may be brought in any county where a defendant resides. In doing so, plaintiff asks 

this Court to disregard long established controlling precedent and the legislature's 

5 ·unambiguous mandate: actions for injuries to real property "shall be commenced" in the 
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county where the real property is located. RCW 4.12.010(1); Cugini v. Apex Mercury Mining 

Co., 24 Wn.2d 401, 409, 165 P.2d 82 (1946). Plaintiff disregarded this requirement when he 

commenced this action in King County to recover damages for injury to his real property in 

Lewis County, and now invites the Court to do the same. The Cou1t should decline plaintiffs 

invitation and dismiss this action for lack of subject matter jurisdiction. 

A. The .Jurisdictional Requirements ofRCW 4.12.010(1) Are Constitutional. 

Plaintiff relies upon Young.v. Clark, 149 Wn.2d 130, 65 P.3d 1192 (2003), to attempt to 

escape from RCW 4.12.010(l)'s jurisdictional requirements. However, Young interpreted a 

different statute, RCW 4.12.020(3), and involved an action to recover damages for personal 

injury, which are transitory in nature, Mendoza v. Neudorfer Engineers, Inc., 

145 Wn. App. 146, 156, 185 PJd 1204 (2008). Young, 149 Wn.2d at 132-133. Therefore, 

Young does not address the Supreme Court's holding h1 Apex Mercury Mining regarding RCW 

4.12.010(1) and jurisdiction over actions for injuries to real property. 

Moreover, plaintif-fs constitutional argument requires the Court to read· article IV 

section 6 of the state constitution in isolation, ignoring language used in the rest of the 

constitution. Section 6 vests "the superior court" with original jurisdiction over cases "in 

which the demand or the value of the property in controversy anwunts to three thousand 

dollars or as otherwise detennined by law," and also "in all cases and of all proceedings in 

which jurisdiction shall not have been by law vested exclusively in some other court." 

Const. art. IV, § 6. Though this section does vest judsdiction in the superior court, it does not 

describe which superior court. The state constitution uses "the superior court" to refer to the 

superior court for a particular county. See Const. art. IV, § 5 (election of judges to the superior 
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court for each county), In contrast, the constitution uses ·"superior courts" when discussing all 

superior courts. See Const. art. IV, § 1 ("The judicial power of the state shall be vested in a 

supreme court, superior courts, justices of the peace, and such infe1ior courts at the legislature 

may provide."), § 11 ("The supreme court and the super$or courts shall be courts of record, and 

the legislature shall have power to provide that any of the courts of this state, excepting justices 

of the peace, shall be courts of record."), § 13 ("The judges of the supreme court and judges of 

the superior courts shall severally at stated times, during the continuance in office, receive for 

their services the salaries prescribed by law therefore; which shall not be increased after their 

election, nor during the term for which they shall have been elected."), § 24 ("The judges of 

the superior courts, shall from time to time, establish uniform rules for the governance of the 

superior courts.") (emphasis added). 

According to authority cited by plaintiff, "Where the language of the constitution is 

clear, the words used therein should be given their plain meaning." City of Tacoma v: 
Taxpayers of City of Tacoma, 108 Wn.2d 679~ 706, 743 P.2d 793 (1987). Section 6 auth01izes . . 

the legislature to vest jurisdiction for actions involving injury to real property only in the 

superior court for the county where the property is located. Consistent with this authority, the 

Supreme Court has upheld the jmisdictional nature of RCW 4.12.010(1). Apex Mercury 

Mining; 24 Wn.2d at 409. 

B. Actions Seeking Damages for Injury to Real Property Are Local, N(Jit Transitory 

Plaintiffs contention that all actions for damages are transitory ignores controlling 

precedent. In fact, actions seeking damages tor injury to real property are local in nature, and 

must be brought in the county where the property is located. State ex rel. King· County v. 

Superior Court of Pierce County, 104 Wash. 268, 276, 176 P. 352 0918). To determine the 

nature of an action, the Court should look to the subject matter of the complaint 

Silver Surprize; Inc. v. Sunshine Min. Co., 74 Wn.2d 519, 522, 445 P.2d 334 (1968) 

(examining plaintiff's complaint and determining that it was "patently a contract action"). 
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Here, the subject matter of plaintiff's complaint is plainly the inji.rry caused to 'his real 

and personal property arising from flooding oflris real property. Plaintiff seeks the same relief 

sought by the plaintiff in King County - in this case, damages for injury to real property . 

located in Lewis County. The fact that plaintiff seeks only money damages does not convert 

this action from local to transitory. 

6 c. Plaintiff Relies Upon Inapposite Legal Authority 

7 Plaintiff does not dispute that King County holds that actions for injury to real property 

8 are local, not transitory. Instead, plaintiff cites three categories of cases to support his 
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erroneous contention that all actions for damages are transitory. Cases in the first category 
. . 

hold that actions for breach of contract are transitory. Cases in the second category hold that 

actions for tortious injury to personal property are transitory. Cases in 1he third category hold 

that equitable actions are transitory. None addresses the Court's jurisdictioEal defect in .this 

case, where plaintiff seeks damages for injury to his real property. 

1. Actions for breach of contract are transitory. 

Plaintiff cites to Shelton v. Farkas in support of the proposition that actions for 

damages for injury to real property are transit01y. Response at 8. However, Shelton had 

nothing to do with real prope11y. In Shelton .• the plaintiff (residing in Illig County) brought an 

action for breach of contract for the sale of a violin in King County Superior. Court against a 

defendant residing in Kittitas County. 30 Wn. App. 549, 550-52,635 P.2d 1109 (1981). Upon 

defendant's request, the King County Superior Court transferred venue to Kittitas County. !d. 

20 at 552. On appeal, the plaintiff argued that the King County Superior Court erred by 

21 ·transferring venue. !d. at 553. The Couit of Appeals disagreed, holding that an action for 

22 

'23 

24 

25 

26 

breach of contract is transitory and that venue for such an action may lie where .one of the 

defendants resides. !d. at 553-54. Shelton did not involve a claim for damages from injury to 

real property, and is inapposite to the issue at hand. 

Plaintiff's other authority is similarly inapplicable. State ex rel. US. Trust Co. v. 

Phillips held that an action for breach of contract (in that case, for the sal.e of timber) is 
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transitory, which may be brought in the county where one of the defendants resides. 12 Wn.2d 

308, 315, 121 P.2d 360 (1942). Silver Swprize held that an action for breach of contract (in 

that case, for the mining of land in Idaho) is transitory, even where the defendant asserts 

ownership of real property as a defense. 74 Wn.2d at 522-24. Andrews v. Cusin held that an 

action for breach of contract (in that case, express and implied warranties for potato seedlings) 

is transitory and may be brought where the defendant resides. 65 Wn . .2d 205, 209, 396 P.2d 

155 (1964). Sheppard v. Coeur d'Alene Lumber Co., 62 Wash. 12, 112 P. 9'32 (1911), was an 

action for breach of lease to recover unpaid rent. None of these cases address the issue now 

before the Court: whether this Court has subject matter jurisdiction over an action for damages 

for injury to real property in Lewis County. 

2. Actions for tortious injury to personal property, unrelated to injuries· to 
real property, are transitory. · 

Plaintiff overstates the holding of Washington State Bank v. Medalia Healthcare, 

13 L.L.C. Response at 8. In that case, a lender sued the purchaser of medical equipment 
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(iri which the lender had a security interest) for conversion, claiming damages in the amount of 

the value of the equipment. Washington State Bank v. Medalia Healthcare L.L.C., 96 Wn. 

App. 547, 548, 984 P.2d 1041 (1999). The court stated, "[W]e hold that a co~wersion action 

where the plaintiff seeks exclusively monetary recovery is in persona and transitory in nature 

and is therefore not subject to the requirement of RCW 4.12.010(2) that local actions be 

com:ri:lenced in the county where the personal property is located." Id. at 558. Medalia is 

inapposite - it relates only to actions for damages for conversion of personal property and did 

not relate to real property in any way. 

. . 
McLeod v. Ellis does not help plaintiff. In Apex Mercury Mining, the Supreme Court 

described its holding in McLeod as follows: "[McLeod] held that an action co:rnmenced in the 

county other than that where the property was located would not give the court jurisdiction." 

24 Wn.2d at 404. In McLeod, the plaintiff's claim was for conversion of timber, not for injury 

to real property, and was therefore transitory. 2 Wash. at 122. Likewise, the plaintiff's action 
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for negligent injury to personal property iri Andrews was held to be transitory. 65 Wn.2d at 

209. None of these cases stand for the proposition that this Court may exercise subject matter 

jurisdiction over an action seeking damages for injury to real property in Levvis County. 

3. Equitable relief is transitory. 

Plaintiffs remaining authority establishes that actions in equity are transitory. In re the 

Marriage of Kowalewski, 163 Wn.2d 542, 182 P.3d 959 (2008) (marriage dissolution); 

Donaldson v. Greenwood, 40 Wn.2d 238, 232 P.2d 1038 (1952) (enforcemet~t of equitable 

trust); Elsom v. Tefft, 140 Wash. 586, 250 P. 346 (1926) (enforcement of trust in equity); 

Rosenbaum v. Evans, 63 Wash. 506, 115 P. 1054 (1911) (equitable decree to refotm a deed); 

State ex. rel. Scougale v. Superior Court, 55 Wash. 328, 104 P. 607 (1909) (enforcement of 

equitable trust). These cases are inapposite because plaintiff does not seek equitable relief. 

D. Lacking Subject Matter Jurisdiction, This Court May Not Transfer Venue 

Plaintiff does not dispute that if this Court lacks subject matter jurisdiction, it may only 

enter an order of dismissal. Young, 149 Wn.2d at 133 ("When a court lacks subject matter 

jurisdiction in a case, dismissal is the only permissible action the cornt may take."). 

Nonetheless, plaintiff requests a transfer of venue to Lewis County as an alternative form of 

relief. Response at 11. Absent subject matter jurisdiction, this Court should disregard 

plaintiff's request for alternative venue, and should dismiss this action. 

E. Conclusion 

· This action arises from the same storm, in the same county, involving a similarly 

situated plaintiff, and asserts the same causes of action ~ those in Davis et al. v. Washington 

21 · State Department of Natural Resources et al., King County Superior Court No. 10-2-420 1'0-0 

22 

23 

24 

25 

KNT, assigned to Judge James Cayce. Judge Cayce granted defendants' motion for dismissal 

on the same grounds.1 RCW 4.12.01 0(1) and· controlling precedent vests so]e jurisdiction over · 

this action in Lewis County Superior Court. This Court should dismiss this action. 

26 1 The plaintiffs in Davis moved for reconsideration of Judge Cayce's decision on June 17, 2011. 
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DATED this 20th day of June, 2011. 

ROBERT M. MCKENNA 
Attorney General 

By s/ Mark Jobson 
Mark Jobson, WSBA No. 22171 
Assistant Attorney General 
State of Washington , 
P.O. Box 40126 
Olympia, WA 98504-0126 
Telephone: (360) 586-6300 
Facsimile: (360) 586-6655 
Email: markj@atg.wa.gov 

Attorneys for Defendant 
Department of Natural Resources 

CERTIFICATE OF SERVICE 

. I hereby certify that on June 14, 2011; I caused to be electronically filed the foregoing 
document with the Clerk of the Court using. the King County E-filing system and served on 
counsel of record: 

~ Hand Delivered to: 

Mr. Darrell L. Cochran 
Pfau Cochran V crtctis Kosnoff, PLLC 
911 Pacific Avenue, Suite 200 

· Tacoma, Washington 98402. 

I ce1tify under penalty of perjury under the laws of the state of Washington that the 
foregoing is tme and correct. 
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Pfau Cochran Vertetis Amnia 

JUN 1 3 2011 . THE HONORABLE LEROY MCCULLOUGH 

Tacoma Office 

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY. 

WILLIAM FORTH, individual_ly; GUY 
BAUMAN, individually; EILEEN BAUMAN, 
individually; LINDA STANLEY, individually 
and as personal representative IN RE THE 
ESTATE OF CORAL COTTON; 
ROCHELLE STANLEY, as personal 
representative IN RE THE ESTATE OF 
CORAL COTTON; DONALD LEMASTER, 
individually; and DAVID GIVENS, 
individually; · 

Plaintiffs, 

v. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES, a Washington 
State public agency; WEYERHAEUSER 
COMPANY, a Washington corporation; and 
GREEN DIAMOND RESOURCE 
COMPANY, a Washington corporation, 

Defendants. 

No. 10-2-42009-6 KNT 

DEFENDANTS' MOTION TO DISMlSS 
FOR LACK OF SUBJECT MATTER 

··.JURISDICTION 

I. RELIEF REQUESTED . 

Defendants bring this motion, pursuant to Civil Rule 12(h)(3), to· dismiss this case 
~·· 

. because this Court lacks subject matter jurisdiction. Plaintiffs commenced this action in King 

Defendants' Motion to Dismiss for Lack of Subject 
Matter Jurisdiction - 1 

HILLIS CLARK MARTIN & PETERSON P.S. 
1221 Second Avenue, Suite 500 
Seattle, Washington 98101-2925 
Telephone: (206) 623-1745 ©@ [~Yt{ Facsimile: (206) 623-7789 
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County to recover damages for injury to their property from flooding in Lewis County 

allegedly caused by defendants' actions. All of plaintiffs' injuries arise from this flooding. 

However, Washington law vests exclusive subject matter jurisdiction over this action in Lewis 

County Superior Court. Consequently, because this Court lacks subject matter jurisdiction, 

this. lawsuit should be dismissed. 

II. STATEMENT OF FACTS 

Plaintiffs own real property located in Lewis County, Washington. Complaint ~,-r 2.1-

2.7. Defendants own timberlands property in Lewis County upon which they conduct forest 

practices (including harvesting trees). Complaint~~ 1.2,2.8-2.10. Defendant Washington 

State Department of Natural Resources also regulates these forest practices. 

Complaint~~. 1.2, 2.8. Plaintiffs allege that defendants engaged in negligent forest practices 

that contributed to flooding, causing damage to plaintiffs' propetiy. Complaint~ 1.2, 5 .2. 

This case is one of five filed in King County Superior Court ari;:dng from the same 

.flood, brought by similarly situated plaintiffs seeking danlages for injury to their respective 

real property. In Davis et al. v. State of Washington Department of Natural Resources et al., 

King County Superior Court No. 10-2-42010-0 KNT, assigned to Judge James Cayce, 

defendants moved for dismissal on the same grounds identified in this motion. Judge Cayce 

granted defendants' motion for dismissal by order dated June 9, 2011. For the Court's 

conyenience, a copy of Judge Cayce's order is attached to this motion as Exhibit A. 
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III. STATEMENT OF ISSUE 

Plaintiffs allege that their real property, located in Lewis County, was damaged by 

flooding caused by defendants' negligent or otherwise tortious conduct. Plaintiffs 

commenced this action in King County Superior Court to recover their damages. In light of 

RCW 4.12;010, which requires actions involving injury to real property to be brought in the 

county where such property is located, should this action be dismissed because this Court 
. ~ . . . . 

lacks subject matter jurisdiction? . 

IV. EVIDENCE RELIED UPON 

This motion is based upon plaintiffs' complaint and all other documents on file with 

the Court in this action. 

V. LEGAL AUTHORITY 

Defendants seek dismissal of this action pursuant to Civil Rule 12(h)(3), which states, 

"Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction ' 

over the subject matter, the court shall dismiss the action." 

A. THE COURT LACKS SUBJECT MATTER JURISDICTION OVER THIS ACTION. 

Where an action involves injury to real property, only the court in the county where 

the property is located has jurisdiction over the action. RCW 4.12.01 0(1 ). The relevant 

statute (fo11nerly codified at Rem. Rev. Statues §204) states: 

Actions for the following causes shall be commenced in.the county in which
the subject of the action, or some part thereof, is situated: (1) ... for any injury 
to real prope1ty. 

RCW 4.12.010(1). As the Supreme Comt held in Cugini v. Apex Mercury Mining, Co., 

24 Wn.2d 401, 409, 165 P.2d 82 (1946), "The provisions of §204 are jurisdictional in 
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character. Actions involving title or injury to real property may only be commenced in the 

county in which the real property is situated. Otherwise, the action must be dismissed for 

want of jurisdiction." (Emphasis added). 

Even an action seeking only money drunages for injmy to real property, not involving 

title to or possession of real property, must be brought in the county where the property is 

located. State ex rel. King County v. Superior Court of Pierce County, 104 Wash. 268,276, 

176 P. 352 (1918). In that case, the plaintiff receiver of the Tacoma Meat Company sought 

damages from defendants King County and Pierce County, alleging negligent diversion of the 

Puyallup River that flooded the Tacoma Meat Company's real property (located in Pierce 

County). 104 Wash. at 269. The plaintiff properly commenced the action in Pierce County 

Superior Court, and defendant King County sought a change of venue, which was denied. I d. 

King County sought a writ of mandamus compelling Pierce County Superior Court to change 

venue. Id. The Supreme Court denied the writ, holding that a11 action for negligent injury to 

~eal property in which the plaintiff seeks money damages is local in nature, m1d may only be 

properly commenced in the county in which the property is located. 104 Wash. at 276. 

This action arises from the flooding of plaintiffs' real property located in Lewis 

Councy. Plaintiffs seek damages for injuries to their real property caused by this flooding. 

Consequently, RCW 4.12.010(1) applies to this case and vests sole jurisdiction ovet this 

action in Lewis County Superior Comt. This Court should dismiss this action for lack of 

subject matter jurisdiction. 
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B. APPLICATION OF RCW 4.92.010 DOES NOT CURE THE JURISDICTIONAL 
DEFECT. 

Plaintiffs may cite RCW 4.92.010 (providing for venue in actions against the State) in 

response to defendants' motion. However, this statute does not apply to the jurisdictional 

issue before the Court. First, RCW 4.92.010 relates to venue for actions against the State, not 

jurisdiction. Sim v. Wash. State Paries and Rec. Comm 'n, 90 Wn.2d 378, 382, 583 P.2d 1193 

(1978) ("RCW 4.92.010 is a general venue statute"). Second, the venue requirements of 

RCW 4.92.010 act in harmony with the jurisdictional requirements ofRCW 4.12.010(1), as 

RCW 4.92.010(3) authorizes venue in "the county where the real property that is the subject 

ofthe action is situated." See Bour v. Johnson, 122 Wn.2d 829,835, 864 P.2d 380 (1993) 

(statutes must be harmonized where possible). Consequently, RCW 4.92.010 offers plaintiffs 

no relief from defendants' objection· to subject matter jurisdiction. 

c. THE COURT MAY NOT TRANSFER VENUE TO LEWIS COUNTY. 

Plaintiffs may argue that the Court may cure this jmisdictional defect by transfening 

venue to Lewis County. This argument lacks merit. A court lacking subject matter 

jurisdiction may do nothing but enter an order of dismissal. Howlett v. Weslo; Inc., 

90 Wn. App. 365, 368~ 951 P .2d 831 (1998); see also Apex Mercury Mining, 24 Wn.2d 

at 409. A court may transfer venue only after the action has been properly commenced in a 

·court with subject matter jurisdiction over the action: 

Actions instituted in the proper county may be transfeiTed to another county 
for trial if sufficient cause be shown therefor. When a cause is transferred for 
trial, the court to which the transfer is made has complete jurisdiction to 
determine the issues in the case. 
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Apex Mercury Mining~ 24 Wn.2d at 409; ~ee also State v. Super. Ct. of King County, 

82 Wn.2d 356, 360, 144 P. 291 (1914) (transfer of venue from King County to Chelan County 

did not destroy jurisdiction where the action was properly commenced in King County). 

In this case, plaintiffs were required to commence this action in Lewis County 

Superior Court. However, plaintiffs disregarded the jurisdictional requirements of RCW 

4.12.010(1), which cannot be cured by a transfer ·of venue. The only remedy available to this 

Court is to dismiss this action for lack of subject matter jurisdiction. 

D. PARTIES MAY NOT WAIVE SUBJECT MATTER JURISDICTION. 

Plaintiffs may argue that defendants somehow waived their objection to subject matter 

jurisdiction. However, subject matter jurisdiction may not be waived under any 

circumstances. Skagit Surveyors and Eng'rs, LLC v. Friends of Skagit County~ 135 Wn.2d 

542, 556~ 958 P.2d 962 (1998) ("While litigants, like the cities involved here, may waive their 

right to assert a lack of personal jurisdiction~ litigants may not waive subject matter 

jurisdiction.") (emphasis in original). Consequently, defendants cannot waive their objection 

to subject matter jurisdiction. 

II 

II 
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II 
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II 
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VI. CONCLUSION 

RCW 4.12.010(1) vests sole subject matter jurisdiction over this action in Lewis 

County Superior Court because Lewis County is where plaintiffs' injured real property is 

located. Plaintiffs disregarded this requirement and commenced this action in King County 

Superior Court.. This Court inust dismiss this action for lack of subject matter jurisdiction. 

DATED this 13th day of June, 2011. 

HILLIS CLARK MARTIN & PETERSON P.S. 

By s/ Louis D. Peterson · 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle WA 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 
Email: ldp@hcmp.com; mrs@hcmp.com; 
amw@hcmp.com 

Attorneys for Defendant 
Weyerhaeuser Company 

ROBERT M. MCKENNA 
ATTORNEY GENERAL 

By s/ Mark Jobson 
Mark Jobson, WSBA No. 22171 . 
Assistant Attorney General 
State of Washington 
P.O. Box 40126 
Olympia, WA 98504-0126 
Telephone: (360) 586-6300 
Facsimile: (360) 586-6655 
Email: markj@atg.wa.gov 

Attorneys for Defendant 
Department ofNatural Resources 
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CORR CRONIN MICHELSON BAUMGARDNER & PREECE LLP 

By s/ Kelly P. Con 
Kelly P. Corr~ WSBA # 555 
Corr Cronin Michelson Baumgardner & 
Preece LLP 
1001 Fomih Ave.~ Suite 3900 
Seattle~ W A 98154 
Telephone: (206) 625~8600 
Facsimile: (206) 625-0900 
Email: kcorr@corrcronin.com 

Attomeys for Defendant 
Green Diamond Resource Company 

Defendants' Motion to Dismiss for Lqck of Subject 
Matter Jurisdiction - 8 

HILLIS CLARK MARTIN & PETERSON P.S. 
1221 Second Avenue, Suite 500 
Seattle, Washington 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 

Appendix 176 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

THE HONORABLE JAlv.IES CAYCE 

KING COUNT'{, WP<SHtNGTO~ 

11111\1 0 9 2011 
SUPER lOR GOv1; 1 \...LEAK 

BY STEPHANlE WALTON 
OEPUTV 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
. IN AND FOR THE COUNTY OF KING 

CONNIE DAVIS, personally; SPENCER 
DAVIS, personally; and DIRTY THUMB 
NURSERY, a Washington State sole 
proprietorship, 

Plaintiffs, 

v. 

STATE OF WASEIIN'GTON DEPARTMENT 
OF NATURAL RESOURCES; 
WEYERHAEUSER CO:rv.t:P ANY, a 
Washington corporation; and GREEN· 
DIAMOND RESOURCE CO:MP ANY~ a 
W ashlngton corporation, 

Defendants. 

No. 10~2~42010~0 KNT 
'f..bC:... 

.,f.P.R8POSEBtORDER GRANTING 
DEFENDANTS' MOTION TO DISMISS 
FOR LACK OF SUBJECT MATTER 
JURISDICTION 

THIS MATTER came before the Court on Defendants' Motion to Dismiss for Lack of 

Subject Matter Jurisdiction ("Motion''). The Court reviewed the Motion, ~response~ k.. 
. . .. . . ~~c. 1-~c... 

II 

II 

II 

Order Granting Defendants' Motion to Dismiss for Lack of Subject 
Matter Jurisdiction - I f\ 

. . 

EKHIJ31I/. ··· ·:. . '·., .. , 
:•·:··'_.:c •.• ':-· .. 
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reply thereto~ and the records and .files herein. Jn light of the foregoing~ IT IS HEREBY 

ORDERED that Defendants' Motion is GRANfED. 

..-rk ..--r--
DONETIITS. ·4 ~.dayof_ vt-J"L 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P .S. 

· 1221 Second Avenue, Suite 500 
Seattle WA 98101~2925 
Telephone: (206) 623wl745 
Facsimile: (206) 623~7789 
Email: ldp@hcmp.com; mrs@hcmp.com; . 
amw@hcmp.com 

Artomeys for Defendant 
Weyerhaeuser Company 

ROBERT M. MCKENNA 
ATIOllliEY GENERAL 

s/ Mark Jobson 
Mark Jobson, WSBA No. 22171 
Assistru.it Attorney General 
State of Washington 
P.O. Box 40126 
Olympia, WA 98504w0126 
Telephone: (360) 586-6300 
Facsimile: (360) 586-6655 
Email: markj@atg.wagov 

Attorneys for Defendant 
.Department of Natural Resources 

Order Granting Defendants' Motion to Dismiss for Lack of Subject 
Matter Jurlsdfction- 2 · 
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CoRR CRONIN MICHELSON BAUMGARDNER & fREECE LLP 

sf Kell P. ColT 
Kelly P. ColT, WSBA # 555 
Co11: Cronin Michelson Baumgardner & Preece LLP · 
1001 Fourth Ave., Suite 3900 
Seattle, WA 98154 
Telephone: (206) 625-8600 
Facsimile: (206) 625-0900 
Email: kcon-@coiTcronin.com 
Attorneys for Defendant 
Green Diamond Resource Company 

Proposed Order Granting Motion to Dismiss ~ Davis.docx 

Order Granting Defendants' Motion to Dismiss for Lack of Subject HlLLIS CLARK. MARTIN- & PETERSON P.S. 
Matter Jurisdiction- 3 1221 Second Avenue, Suite 500 

Seattle, Washington 98101-2925 
Telephone: (206) 623-1745 
FacslmTia: (206) 623-7789 
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THE HONORABLE LEROY MCCULLOUGH 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

WILLIAM FORTH, individually; GUY 
BAUMAN, individually; EILEEN 
BAUMAN, individually; LINDA 
STANLEY, individually and as personal 
representative IN RE THE ESTATE OF 
CORAL COTTON; ROCHELLE 
STANLEY, as personal representative IN RE 
THE ESTATE OF CORAL COTTON; 
DONALD LEMASTER, individually; and 
DAVID GIVENS, individually; 

Plaintiffs, 

vs. 

STATE OF WASHINGTON 
DEPARTMENT OF NATURAL 
RESOURCES;WEYEill1AEUSER 
COMPANY, a Washington corporation; and 
GREEN DIAMOND RESOURCE 
COMPANY, a Washington corporation, 

Defendants. 

NO. 10-2-42009-6 KNT 

PLAINTIFFS' OPPOSITION TO 
DEFENDANTs~~ MOTION TO 
DISMISS FOR LACK OF SUBJECT 
MA TIER JURISDICTION 

HEARING DATE: June 17,2011 

I. RELIEF REQUESTED 

In Young v. Clark, 149 Wash.2d 130 (2003), 65 P.3d 1192 (2003) the Washington 

State Supreme Court, en bane, eliminated earlier confusion about the subject matter 

jurisdiction of Washington"s superior courts. Overruling and reversing previous case law, the 

Court unanimously struck down a legislatively-created, jurisdiction limiting statute (RCW 
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4.12.020) as violative of article IV, section 6 of the state constitution. See Young, 149 

Wash.2d at 13 3. "'The language of the constitution is not that the superior courts shall have 

exclusive jurisdiction, but it gives to the superior courts universal original jurisdiction."'. 

(emphasis added) Id. at 134, quoting Moore v. Perrot, 2 Wash. 1, 4, 25 P. 906 (1891). The 

Court went on to strike down jurisdictional limits from a similarly restrictive statute, as well. 

I d. ""[T]he filing requirements of RCW 36.01.50 relate only to venue, not to the trial court's 

subject matter jurisdiction.'e' Id., quoting Shoop v. Kittitas County, 149 Wash.2d 29, 37, 65 

P.3d 1194 (2003). 

Defendants" motion asks this court to similarly violate the state constitution"s article 

IV, section 6, by unlawfully treating RCW 4.12.010 as a statutorily superseding limit to the 

superior court's constitutionally-defined subject matter jurisdiction. Plaintiffs" assert that this 

Court must decline Defendants" invitation and deny the motion to dismiss for lack of subject 

matter jurisdiction. 

Even if this Court was to ignore the clear guidance of Young v. Clark regarding the 

superior court of King County"s subject matter jurisdiction in this case, Plaintiffs further 

submit that the damages at issue here stem from tortious and illegal conduct including 

negligence, conversion and trespass, which amount to personal interests and are therefore 

transitory in nature and not limited to "injuries to real property" as envisioned by RCW 

4.12.010. 
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And finally, if the court were to find elements of Plaintiffs" claims so unique to the 

property that a judicial presence within the same county as the property is essential, then the 

least restrictive and the only constitutional option would be to change venue, rather than 

improperly entering dismissal for lack of subject matter jurisdiction on all claims. 

II. STATEMENT OF FACTS 

For the purposes of the underlying motion, the facts contained within the Plaintiffs 

complaint are not in material dispute. The following is a recitation of those averred facts 

relevant to the instant motion. 

On December 3rd and 4th, 2007, rainfall triggered roughly 2,000 landslides on clear 

cut and otherwise de-stabilized property on lands owned by the defendants. The millions of 

tons of mud and debris deposited in the Chehalis River system displaced the water, causing 

flooding of record proportion. Declaration of Darrell L. Cochran ("Cochran Declaration"), 

Exhibit A. Plaintiffs" homes and property were destroyed by this flooding. Plaintiffs" homes 

and businesses suffered extensive damage due to the flooding. Cochran Declaration, Exhibit 

B. Their property was damaged, much of it ruined and some of it entirely washed away. 

Cochran Declaration, Exhibit A and B. 

Plaintiffs properly and timely brought their complaint in King County against King 

County business residents, Weyerhaeuser and Green Diamond Resource Company, and joined 

Defendant DNR in this venue under RCW 4.92.0 l 0, as an additional defendant. Cochran 

Declaration. ~6. Plaintiffs seek monetary damages for the amount of injury suffered as a 

result of Defendants" unlawful and tortious conduct. 
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III. STATEMENT OF ISSUES 

A. Whether subject matter jurisdiction for this action is proper in King County Superior 

Court, in keeping with the unanimous Supreme Court opinion in Young v. Clark, 149 

Wash.2d 130 (2003), 65 P.3d 1192 (2003), which found that only the state constitution can 

determine original jurisdiction, and that legislatively created statutes, like RCW 4.12.010, 

relate only to venue, not to the trial court''s subject matter jurisdiction. 

B. And in the alternative, whether the King County Superior Court has jurisdiction over 

the instant action when the Plaintiffs seek a remedy of money damages arising out of injury to 

real, personal, and business property, or "personal interests," but do not seek relief related to 

the title or other disposition specific to the real property. 

IV. EVIDENCE RELIED UPON 

As the underlying facts are not in dispute, Plaintiffs opposition relies on the pleadings 

already filed with this court, along with the Declaration of Darrell L. Cochran and the exhibit 

attached to it. 

v. AUTHORITY 

A. Defendants Motion Must Be Denied Because the State Constitution Controls, 
Not RCW 4.12.010, Vesting Universal Original Jurisdiction with All State 
Superior Courts. 

"The superior court shall ... have original jurisdiction in all cases and of all 

proceedings in which jurisdiction shall not have been by law vested exclusively in some other 

court." WASI-L CONST. ari. IV. Thus, the state constitution, not the legislature, gives the 

superior courts universal original jurisdiction. !d.; Young v. Clark, 149 Wash.2d at 133-34. 

The legislature is empowered only to "carve out" the limited jurisdiction of inferior courts. 
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Young v. Clark, 149 Wash.2d at 133-34. Otherwise, the superior court retains original 

jurisdiction in all cases and over all proceedings. WASH. CONST. art. N, § 6; Clark at 133. 

Young v. Clark required the state Supreme Court to analyze the inconsistencies of 

RCW 4.12.020(3), which provides a motor vehicle accident plaintiff "the option of suing 

either in the county in which the cause of action or some part thereof arose, or in the county in 

which the defendant resides, or if there be more than one defendant, where some one of the 

defendants resides, at the time of the commencement ofthe action," with the express grant of 

universal original jurisdiction to the state"s superior courts accorded in article IV, section 6 of 

the Washington state constitution. !d. at 134. In determining whether the legislature"s 

authority to limit subject matter jurisdiction as among superior courts violates article IV, 

section 6 of the state constitution, the Court held, "Our previous interpretation of RCW 

4.12.020 construed the statute to limit subject matter jurisdiction as among superior courts. 

So understood, the statute violates article IV, section 6 ofthe state constitution." !d. 

Defendants" motion would require this court to ignore the same constitutional 

violation the Supreme Court forbade in Young v. Clark, and instead create an impermissible 

legislatively-created subject matter limitation from RCW 4.12.010. Defendants cite Judge 

James Cayce"s ruling of June 9 in Davis v. DNR, but they do so without mention of a court''s 

obligation to construe statutes consistently with the constitution. See id., State v. Clausen, 

160 Wash. 618, 632, 295 P. 751 (1931). Plaintiffs urge this Court to follow the plain meaning 

of the constitution"s clear language on this issue and deny Defendants" Motion to Dismiss for 

Lack of Subject Matter Jurisdiction. See City of Tacoma v. Taxpayers of City of Tacoma, 108 

Wash.2d 679, 706, 743 P.2d 793 (1987) ("Where the language of the constitution is clear, the 
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words used therein should be given their plain meaning."). 

B. Defendant's Motion Should Also Be Denied Because Plaintiffs' Action is 
Transitory in Nature as Seeking Primarily Monetary Damages for Personal 
Interests to Both Real and Personal Property. 

Washington courts have long recognized the power of a court to determine personal 

interests in real property located outside the immediate jurisdiction. See Silver Surprize, Inc. 

v. Sunshine Mining Co., 74 Wn.2d 519,445 P.2d 334 (1968). The courts acknowledge the 

distinction between jurisdiction to adjudicate title to land and jurisdiction to settle the parties" 

personal interests in real estate. ("No one would question that an action brought to try the 

naked question of title to land must be brought in the state where the land is situate. However, 

where the basis of the action is transitory and one over which the court has jurisdiction, the 

court may hear and determine the action even though a question of title to foreign land may be 

involved, and even though thequestion of title may constitute the essential point on which the 

case depends.") Id. at 526. For example, while a superior court lacks jurisdiction to directly 

affect title to real property located in another country, the court does possess jurisdiction to 

indirectly affect title to such property by apportioning interests among individuals over whom 

it has personal jurisdiction. See In Re the Marriage of Kowalewski, 163 Wn.2d 542, 182 P.3d 

959 (2008) (determining personal interests in real property located in Poland pursuant to a 

marriage dissolution). 

Washington"s Supreme Court has routinely rejected jurisdictional challenges where 

personal interests in real property have been at stake. See id. (affirming power of 

Washington court to adjudicate parties" interests in Idaho real estate in a breach of contract 
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claim); Donaldson, 40 Wn.2d at 251 (affirming power of Washington court to adjudicate 

parties" interests in California real estate in a partnership dissolution); Elsom v. Teffl, 140 

Wash. 586, 591, 250 P. 346 (1926) (affirming power of Washington court to adjudicate 

parties" interests in mining claims located in British Columbia in an action brought to enforce 

a trust); Smith v. Fletcher, 102 Wash. 218, 220, 173 P. 19 (1918) ("It is a universal rule that 

the courts of one state cannot pass judgment on the title to land in another state. But, where 

the action is aimed at the personal relations of parties in connection with property beyond the 

jurisdiction, it is well recognized that courts may afford relief."); Rosenbaum v. Evans, 63 

Wash. 506, 508-09, 115 P. 1054 (1911) ("a suit for the specific performance of a contract to 

convey real estate is a transitory one ... [which] affects the parties to the action personally, 

but does not determine the title") (collecting cases); Sheppard v. Coeur d'Alene Lumber Co., 

62 Wash. 12, 15, 112 P. 932 (1911) (",[W]hen the title is incidental the court possessing 

jurisdiction of the contract which is in its nature transitory, may even inquire into the very title 

let the lands lie where they may.' 0
' (quoting Henwood v. Cheeseman, 3 Serg. & Rawle 500, 

504 (Pa. 1817))); State ex ref. Scougale v. Superior Court, 55 Wash. 328, 104 P. 607 (1909) 

(recognizing court''s power to establish and enforce a trust in real property located outside 

state). 

Here, the trial court"s jurisdiction over the parties and this action clearly encompasses 

the power to adjudicate the parties" personal interests in the real property located in Lewis 

County. The subject matter of the suit -- negligence, trespass, tortious interference with 

contractual relations and business expectancy, conversion and inverse condemnation -- is an 

action in which a court with personal jurisdiction over the defendants, like King County here, 
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also has jurisdiction to determine the parties" relative interests in all property brought to the 

court"s attention. See Kowalewski, 163 Wn.2d at 550. 

In addition, Washington law is clear, actions for monetary damages to real property 

are transitory in nature and may be brought in the county in which the defendant resides. 

Shelton v. Farkas, 30 Wn. App. 549, 553, 635 P.2d 1109 (1981) ( "[t]he term ,tmnsitory 

action" encompasses those actions which at common law might be tried wherever personal 

service can be obtained as opposed to in rem proceedings which are local in nature"). Actions 

described in RCW 4.12.0 10, which must be brought in the county where the property is 

located, are "local", while "transitory" actions are those described in RCW 4.12.025, which 

may be brought where the defendant resides. See State ex ref. US. Trust Co. v. Phillips, 12 

Wn.2d 308, 315, 121 P.2d 360 (1942). Actions for monetary recovery are in personam and 

are transitory in nature. Here, Plaintiffs" action against defendants is solely for monetary 

damages, is transitory in nature, and may be brought in King County, where the Defendants 

reside. 

Contrary to Defendants' suggestion, Plaintiffs" claims are transitory in nature. In 

Washington State Bank v. Medalia Healthcare L.L.C., the Washington Court of Appeals held 

that an action where the plaintiff seeks exclusively monetary recovery is in personam and 

transitory in nature and is therefore not subject to the requirement ofRCW 4.12.010 that local 

actions be commenced in the county where the property is located. 96 Wn. App. 547, 558, 

984 P.2d 1041, 1047 (1999). The Court"s holding is consistent with the general trend to limit 

the applicability of the local action rules. See Andrews v. Cusin, 65 Wn.2d 205, 207, 396 P.2d 

155 (1964) ("rules or statutes which require that actions for injuries to land be brought at the 
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situs of the land have been severely criticized, as having no sound basis in reason"); Mueller 

v. Brunn, 313 N.W.2d 171, 796-97 (Wis. 1982) (stating that "courts wherever possible have 

consistently construed actions concerning real estate to be transitory rather than local" and 

that the trend is toward making all money damage actions transitory). Here, Plaintiffs" claims 

are transitory in nature as they solely seek monetary damages for damages caused by the 

defendants. Title to or disposition of Plaintiffs" land is not in question or dispute. 

Moreover, as Plaintiffs" claims are transitory in nature, they may be brought where the 

defendants reside, King County, in accordance with RCW 4.12.025. In McLeod v. Ellis, the 

Washington Supreme Court found that an action for the conversion of timber seeking the 

value of the trees was transitory and could be brought in a county other than the one in which 

the land where the trees were harvested was located. 2 Wash. 11 7, 122, 26 P. 7 6 ( 18 91) 

(finding that the complaint sufficiently pleaded a claim for conversion as opposed to a claim 

for injury to real property). In McLeod, the defendant cut down, removed, and disposed of 

trees located on the plaintiff's property; thus, causing injuries to the real property valued at 

approximately $14,000. Id The McLeod defendant challenged the court''s jurisdiction over 

the claim as the suit was not filed in the same county in which the property was located. The 

Washington Supreme Court concluded that the plaintiff's action was one for the value of his 

trees without any claim for injury to the land. Here, Plaintiffs" have similar claims of damage 

to real property that does not constitute "injury to the land" as outlined in RCW 4.12.0 10. 

Plaintiffs" real property damage includes flood damage to their residences, outbuildings, and 

business property. 
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Finally, Washington Courts have not limited this allowance for transitory claims to 

conversion actions. In Silver Surprize, Inc. v. Sunshine Mining Co., the plaintiff brought a 

breach of contract claim concerning an exchange of conveyances and mining of property 

located in Idaho. 74 Wn.2d 519, 520, 445 P.2d 334 (1968). The defendant asserted an 

affirmative defense of adverse possession. !d. at 521. The trial court dismissed for lack of 

subject matter jurisdiction because it viewed the subject of the action to be the determination 

of the title to the property in Idaho. !d. at 522. The Washington Supreme Court reversed 

noting that the contract action was transitory and recognizing that "[t]he view is generally 

maintained that where the relief sought acts upon the party personally and does not require the 

court to deal directly with ,the real estate itself', the proceeding need not be maintained in the 

state or county where the property is situate." !d. at 525-527. The court held that "where the 

basis of the action is transitory and one over which the court has jurisdiction, the court may 

hear and determine the action even though a question of title to foreign land may be involved, 

and even though the question of title may constitute the essential point on which the case 

depends." !d. at 526. Here, the Plaintiffs" are solely seeking monetary damages. The Court 

will not have to deal directly with the real property that was damaged as a result of the 

negligence of the defendants. Moreover, in Silver Surprize, the plaintiff's claim indirectly 

dealt with the determination of the title of real property in Idaho; yet the Washington Supreme 

Court held the plaintiff's claim was transitory and jurisdiction was proper in Washington. 

Here, title to the real property is not a question to be decided. Again, Plaintiffs" are primarily 

seeking monetary damages, and other relief not associated with Plaintiffs" real property. 
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Here, Plaintiffs state five causes of action targeted against Defendants in their 

complaint. Each can be characterized as personal to them, rather than relating exclusively to 

the property. First, Plaintiffs pleaded Negligence, a transitory action, remedied by general 

and special damages. Second, the Plaintiffs pleaded Trespass, which may appear as localized, 

but as the trespass was temporary (ie: the waters and debris receded), the Plaintiffs did not 

request the normal remedy, ejectment. Instead, they seek money damages for the effect of the 

tresspass. Third, the Plaintiffs pleaded conversion, which has been held to constitute a 

transitory action under RCW 4.12.010. Wash. State Bank, 96 Wn. App. at 558. Fourth, the 

Plaintiffs pleaded tortious interference with business expectancy, which is personal to the 

Plaintiffs and are remedies solely by monetary damages equal to lost profits. Fifth and 

finally, Plaintiffs pleaded the Shoreline Management Act of 1971, which relates exclusively 

to the actions of the defendant on its own property, and does not affect the rights to property 

contemplated in in rem jurisdiction. 

C. The Court Has a Less Restrictive, Constitutional Option to Recognize the 
"Venue Only" Character ofRCW 4.12.010. 

If, and only if, the court were to find some elements of Plaintiffs" personal, transitory 

interests in real property so unique to the property"s physical location that resolution of the 

claims could only be properly adjudicated in the county in which the. property exists, then the 

only constitutionally permissible option would be to change the venue. Plaintiffs submit that 

venue is proper in King County. However, if the Court believes the property's location is so 

particular to the claims asserted, then a recognition of the Supreme Com·t"s "venue-only" 

interpretation of statutory provisions of RCW 4.12.010 prescribed by the Young v. Clark 
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opinion would require the denial of Defendants" motion to dismiss for lack of subject matter 

2 jurisdiction and instead a separate consideration ofthe case"s most appropriate venue. 

3 

4 
VI. CONCLUSION 

Defendants" motion must be denied because the plain language of the state 
5 

6 
constitution confers original jurisdiction to the King County Superior Court. A unanimous 

7 state Supreme Court has ruled unequivocally that filing requirements, like those statutorily 

8 prescribed in RCW 4.12.010, pertain only to venue questions, not to subject matter 

9 jurisdiction. In addition, the Plaintiffs" transitory personal interests damaged as a result of 

10 

11 
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Defendants" unlawful and tortious acts are clearly within this court''s power despite the 

physical location of the property in question. In the alternative, if the court finds certain 

elements of Plaintiffs claims to be local interests, unique to the properties" physical location, 

then venue change, not dismissal of the action as a whole, is the only appropriate remedial 

action. 

Dated this 17th day of June, 2011. 

PFAU COCHRAN VERTETIS AMALA, PLLC 

Darrell L. Cochran, WSBA No. 22851 
darrell@pcvalaw.com 
Attorneys for Plaintiffs 

PLAINTIFFS' OPPOSITION TO DEFENDANT'S 
MOTION TO DISMISS FOR LACK OF SUBJECT 
MATTERJURISDICTION 12 of13 
10-2-42009-6 KNT 

Appendix 1 91 

»~Vtlf&9frMti 
A l!}essional!lmital Liability Comtxmy 

911 Pacific Avenue, Suite 200 
Tacoma, WA 98402 

Phone: (253) 777-0799 Facsimile: (253) 627-0654 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

CERTIFICATE OF SERVICE 

I, Ami Erpenbach, hereby declare under penalty of petjury under the laws of the 

State of Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on 

today"s date, I served via E-Service, and by Facsimile to Attorney Mark Jobson, indicated 

below, by directing delivery to the following individuals: 

Mark Jobson 
Attorney General of Washington 
7141 Cleanwater Drive SW 
P.O. Box 40126 
Olympia, WA 98504-0126 
Attorney for: State of Washington Dept. ofNatural Resources 

Kelly P. Corr 
Seann C. Colgan 
Con Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorneys for: Green Diamond Resource Company 

Joshua J. Preece 
Corr Cronin Michelson Baumgardner & Preece, LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorney for: Green Diamond Resource Company 

Louis D. Peterson 
Hillis Clark Martin & Peterson, P.S. 
1221 Second Avenue 
Suite 500 
Seattle, WA 98101 
Attorney for: Weyerhaeuser Company 

DATED this 17th day of June, 2011. 

Ami 
Legal Assistant to Darrell L. Cochran 

4852-5331-2009, v. I 

PLAINTIFFS' OPPOSITION TO DEFENDANT'S 
MOTION TO DISMISS FOR LACK OF SUBJECT 
MATTER JURISDICTION 13 of 13 
10-2-42009-6 KNT 

Appendix 192 

~J~PFAU COCHRAN 
~·~ V£~B-Iof.J1§L~&~A 

911 PacificA venue, Suite 200 
Tacoma, WA 98402 

Phone: (253) TTT-0799 Facsimile: (253) 627-0654 



' 2066237788 06/20/2011 10:50 FAX H C M P Ia] 002/024 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

THE HONORABLE LEROY McCULLOUGH 
"~ . . 

IN mE SUPERIOR COYRT OF WASHINGTON FOR KlNG COUNTY 

WILLIAM FORTH, individuall~; GUY , 
BAU1v1AN, individually; EILEEN BAUMAN, 
individually; LINDA STANLEY1 individually 
and as personal :tep;resentative IN RE THE 
ESTATE OF CORAL COTTON; 
ROCHELLE STANLEY, as personal 
representative IN RE THE ESTATE OF 
CORAL COTTONi DONALD"LEMASTE~ 
individually; and DAVID GIVENS, 
individually; 

Plaintiffs, 

v. .. 
STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES, a Washington 
State public agency; WEYERHAEUSER 
COMPANY, a Washington corporation; and 
GREEN DIAMOND RESOURCE 
COMPANY! a Washington corporation, 

Defendants. 

No. 10-2-42009-6 KNT 

REPLY IN SUPPORT OF DEFENDANTS' 
MOTION TO DISMISS., FOR LACK OF 
SUBJECT MATTER JURISDICTION 

Raply in Support of Defendants' Motion to Dismiss 
for Lack of Subject Matter Jurisdiction 

Hr:LUS CLARK MARTIN & PETJi'>J:lSON P.S. 
1221 Second Avenue, Suite !500 
S~:~lilttla, Wa~hington 961 01·292.6 
Telephone: (206) 623-1745 

Appendix 193 Facsimile: (206) 623-77BQ 
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1 In their response, plaintiffs contend that tlw legislatw'e' s jurisdictional restriction in 

2 RCW 4.12.010(1) is unconstitutional~ and that all claims for damages are transitory such that 

3 the claims may be brought in any county where a defendant resides. In doing so, plaintiffs 

4 ask this Court to disregard long established controlling precedent and the legislature's 

5 unambiguous mandate: actions for injuries to real property '1shall be commenced" in the 

6 county where the real property is located. RCW 4.12.010(1); Cugini v. Apex Mercury Mining 

7 Co., 24 Wn.2d 401,409, 165 P.2d 82 (1946). Plaintiffs disregarded this requirement when 

B they conunenced this action in King County to recover damages for injury to their l'eal 

9 property in Lewis County, and now invite the Court to do the same. The Court should decline 

10 plaintiffs' invitation and dismiss this action for lack of subject matter jurisdiction. 
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A. THE JllRlSDlCTIONAL REQUIREMENTS OJ!' RCW 4.12.010(1) ARE 
CONSTI'l'lJ'f'lONAL. 

Plaintiffs rely upon Young v. Clark, 149 Wn.2d 130» 65 P.Jd 1192 (2003), to attempt 

to escape from RCW 4.12.010(trsjurisdictional requirements, However. Young interpreted a 

different statute, RCW 4. 12.020(3), and involved an action to recover damages for personal 

injury, which are transitory in nature, Mendoza v. Neudorfer Engineers, l'flc., 

145 Wn. App. 146, 156, 185 P.3d 1204 (2008). Young, 149 Wn.Zd at 132-133. Therefore, 

Young does not address the Supreme Court's holding in Apex Mercury Mining regarding 

RCW 4.12.010(1) and jurisdiction over actions for injuries to real property. 

Moreover, plaintiffs' constitutional argument requires the Court to read article IV 

section 6 of the state constitution in isolation, ignoring language used in the rest of the 

constitution. Section 6 vests "the superior court'' with original jurisdiction ovlilr cases 

"in which the demand or the value of the property in controversy amounts to three thousand 

dollars or as otherwise determined by law/' and also "in all cases and of all proceedings in . 

which jurisdiction shall not have been by law vested exclusively in some other court." 

Const. art. IV, § 6. Though this section does vest jurisdiction in the superior court, it does not 

describe which superior court. The state constitution uses 1"the superior court" to refer to the 

superior court for a particular county. See Const. art. IV, § 5 (election of judges to the 

Reply in Support of Defendants' Motion to Dismiss 
jar Lack of Subject Matter Jurisdiction - 1 

Appendix 194 

HrLLIS CLARK MARTIN & PEUJLSON P.S. 
1221 S11c:cnd Avenue, Suite 500 
Seattle, W(l$hlngton 98101·Z9Z5 
TBlsphone; (20S) 623.-1745 
Fac:Gimlle: (206) 623-7799 



08/20/2011 10:51 FAX 2088237788 H C M P 141004/024 

1 superior court for each county). In contrast, the constitution uses ~~superior courts'' when 

2 discussing all superior courts. See Canst. art. IV,§ 1 ("The judicial power ofthe state shall be 

3 vested in a supreme court, superior courts, justices of the peace~ and such inferior courts at 

4 the legislature may provide. 11
), § 11 ("The supreme court and the superior courts shall be 

S courts of record, and the legislature shall have power to provide that any of the courts of this 

6 state, excepting justices of the peace~ shall be courts ofrecord.M), § 13 ("The judges ofthe 

7 supreme court and judges of the superior courts shall severally at stated times~ during the 

g continuance in office, receive for their services the sal!ll'ies prescribed by law therefor, which 

9 shall not be im:reased aftet theit election, nor during the term for which they shall have been 

10 elected."), § 24 ("The judges of the .superior courts, shall from tlme to time~ establish uniform 

11 rnles for the governance of the superior courts.") (emphasis added). 

12 According to authority cited by plaintiffs, i'Where the language of the constitution is 

13 clear, the words used therein should be given their plain meaning.'' City of Tacoma v. 

14 Taxpayers afCity ofTacoma, 108 Wn.2d 679, 706t 743 P.2d 793 (1987). Section 6 

15 authorizes the legislature to vest jurisdiction for actions involving :injury to real property only 

16 in the superior court for the county where the property is located. Consistent with this 

17 authority, the Supreme Court has upheld the jurisdictional nature ofRCW 4.12.010{1). 

18 Apex Mercury Mining, 24 Wn.2d at 409. 
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B. ACTIONS SEEKING DAMAGES FOR INJURY 10 REAL PROPERTY ARE LOCAL, 
NoT TRANSITORY. 

Plaintiffs' contention that all actions for damages are transitory ignores controlling 

precedent, In fact, actions seeking damages for iqjury to real property are local in nature! and 

must be brought in the county where the property is located. State ex rel. King County v. 

Superior Court of Pierce Countyl 104 Wash. 268,276, 176 P. 352 (1918). To determine the 

nature of an action~ the Court should look to the subject matter of the complaint. Silver 

Surprize1 Inc. v, Sunshine Min. Co.l 74 Wn.2d 519, 522,445 P.2d 334 (1968) (examining 

plaintiffs complaint and determining that it was '~patently a contract action''). 
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A:ere, the subject matter of plaintiffs' complaint is plalnly the injury caused to 

plaintiffs' real and personal property arising from flooding of their :real property. Plaintiffs 

seek the same relief :sought by the plaintiff in King County- in this case, damages for injury 

to real property located in Lewis County. The fact that plaintiffs seek only money damages 

does not convert this action from local to transitory. 

C. PLAINTIFFS RELY UPON INAPPOSITE LEGAL AUTHORITY. 

Plaintiffs do not dispute that King County holds that actions for injury to real property 

are local, not transitory. Instead1 plaintiffs cite three categories'o'f cases to support of their 

erroneous contention that all actions for damages are transitory. Cases in the first category 

hold that actions for breach of contract are transitory. Cases in the second category hold that 

actions for tortious injmy to personal property are transitory. Cases in the tbi:rd category hold 

that equitable actions are transitory. None addresses the Court1 s jurisdictional defect in this 

case, where plaintiffs seek damages for injury to their real property, 

1, Actions for breach of contract are transitory. 

Plaintiffs cite to Shelton v. Farkas in support of the proposition that actions for 

damages for :injury to real property are transitory. Response at 8. However~ Shelton had 

nothing to do with real property. In Shelton, the plaintiff (residing in King County) b:rought 

an action for breach of contract for the sale of a violin in King County Superior Court against 

a defendant residing in Kittitas County. 30 Wn. App. 549, 550~52, 635 P.2d 1109 (1981). 

Upon defendant's request, the King Cmmty Superior Court transferred venue to Kittitas 

County. Id. at 552. On appeal, the plaintiff argued that the King County Superior Court erred 

22 by transferring venue. I d. at 553. The Court of Appeals disagreed, holding that an action for 

23 breach of contract is transitory and that venue for such an action may lie where one of the 

24 defendants resides. Id. at 553-54. Shelton did not involve a claim for damages from injury to 

25 real property, and is inapposite to the issue at hand. 

26 Plaintiffs' other authority is similarly inapplicable. State ex rel. U.S. Trust Co. v. 

27 Phillips held that an action for breach of contract (in that case~ for the sale of timber) is 

28 transitory, which may be brought in the county where one of the defendants resides. 
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12 Wn.2d 308~ 315b 121 P.2d 360 (1942). Silver Surprize held that an action for breach of 

contract (in that case, for the mining ofland in Idaho) is transitory, even where the defendant 

asserts ownership of real property as a. defense. 74 Wn.2d at 522-24. Andrews v. Cu.sin held 

that an action for breach of contract (in that case, express and implied wartanties for potato . 

seedlings) is transitory and may be brought where the defendant resides. 65 Wn.2d 205,209, 

396 P.2d 155 (1964). Sheppardv. Coeur d'Alene Lumber Co., 62 Wash. 12, 112 P. 932 

( 1911 ), was rut action for breach of lease to recover unpaid rent. None of these cases address 

the issue now before the Court: whether this Court has subject matter jurisdiction over an 

action for damages for injury to real property in Lewis County. 

2. Actions for tortious injury to personal property, unrelated to 
injuries to real property, are transitory. 

Plaintiffs overstate the holding of Washing(on Stale Bank v. Medalia Healthcare, 

L.L. C. Response at 8, In that case,. a lender sued the purchaser of medical equipment 

(in which the lender had a security interest) for conversion~ claiming damages in the amotmt 

ofthe value ofthe equipment, Washington State Bankv. Medalta Healthcare L.L.C.. 

96 Wn. App. 547, 548, 984 P.2d 1041 (1999), The court stated, "[W]e hold that a conversion 

action where the plaintiff seeks exclusively monetary recovery is in personam and transitory 

in nature and is therefore not subject to the requirement ofRCW 4.12.01 0(2) that local actions 

be commenced in the county where the personal property is located." ld. at 558. Medalia is 

inapposite ~ it relates only to actions for damages for conversion of personal property and did 

not relate to real property in any way, 

McLeod v. Ellis does not help plaintiffs. In Apex Mercury Mining, the Supreme Court 

described its holding in McLeod as follows: "[McLeod] held that an action commenced in the 

county other than that where the property was located would not give the court jurisdiction." 

24 Wn.2d at 404. In McLeod, the plaintiff's claim was for conversion of timber, not for injury 

to real ptopetty, and was therefore transitory. 2 Wash. at 122. Likewise, the plaintiffs action 

for negligent injury to personal property in Andrews was held to be transitory, 
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l subject matter jurisdiction over an action seeking damages for injury to real property in Lewis 

2 County. 

3 3. Equitable relief is transitory. 

4 Plaintiffs~ remaining authority establishes that notions in equity axe transitory. In re 

5 the Marriage of Kowalewski, 163 Wn.2d 542, 182 PJd 959 (2008) (marriage dissolution); 

6 Don.aldgon v. Greenwood, 40 Wn.2d 238~ 232 P.2d 1038 (1952) (enforcement of equitable 

7 trust); Elsom v. Tefft, 140 Wash. 586, 250 P. 346 (1926) (enforcement of trust in equity); 

8 Rosenbaum v. Evans, 63 Wash. 506! 115 P. 1054 (1911) (equitable decree to reform a deed); 

9 State ex. rel. Scougale v. Superior Court, 55 Wash. 328! 104 P. 607 (1909) (enforcement of 

10 equitable trust). These cases are inapposite because plaintiffs do not seek equitable relief. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

D. LACKING SUBJECT MATTER JURJSOICTION, THIS COURT MAY NOT 
TRANSF£R VENUE. 

Plaintiffs do not dispute that if this Court lacks subject matter jurisdiction, it may only 

enter an order of dismissal. Young, 149 Wn.2d at 133 ('1When a court lacks subject matter 

jurisdiction in a case) dismissal is the only permissible action the court may take.n). 

Nonetheless, plaintiffs request a. transfer of venue to Lewis County as an alternative form of 

relief. Response at 11, Absent subject matter jurisdiction, this Court should disregard 

plaintiffs' :request for alternative venue, and should dismiss this action. 

E. CONCLUSION 

This action arises from the same storm, in the same county, involving similarly 

situated plaintiffs, and asserts the same causes of action as those in Davis et al. v., Washington 

State Department of NaturaJ Resources et al., King County Superior Court No. 10-2-42010-0 

K.NT! assigned to Judge James Cayce. Judge Cayce granted defendants' motion for dismissal 

on the same grounds.1 RCW 4.12.010(1) and controlling precedent vests solejurlsdiotion 

over this action in Lewis County Superior Court. This Court should dismiss this action. 

28 1 The plaintiffs in D(JIIis moved for reconsideration of Judge Ci!yC(l;'s decision on June 17, 2011. 
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DATEDthls 20th day of June~ 2011. 

HILLIS CLARK MARTIN & PETERSON P.S. 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott~ WSBA # 12822 
Alexander M. Wu, WS:SA #40649 
Hillis Clark Martin & Peterson P.S. 
1221 Sec;:ond Avenue. Suite 500 
Seattle WA 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623~7789 
Email: ldp@hcmp.com; mrs@h.cmp.com; 
amw@hcmp.com 

Attorneys for Defendant 
Weyerhaeuser Company 

., ROBERT M. MCKENNA 
A ITORNEY GENEJ:W.., ... '~ .. ':• ~~~' ~~~~·I' ~ I! • •'• I 

By sf Mark Jobson 
Mark Jobson, WSBA No. 22171 
Assistant Attorney General 
State of Washington 
P.O. Box 40126 
Olympia, WA 98504·0126 
Telephone: (360) 586 .. 6300 
Facsimile: (360) 586-6655 
Email: rnarkj@atg. wa.gov 

Attomeys for Defendant 
Department ofNatuxal Resources 
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CORR CRONIN" MICHELSON BAUMGARDNER & PREECE LLP 

By s/ Kell P. Corr 
Kelly P. Corr~ WSBA # 555 
Carr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Ave., Suite 3 900 
Seattle, WA 98154 
Telephone: (206) 625-8600 
Facsimile: (206) 625 .. 0900 
Email: kcorr@corrcro:nln. com 

Attorneys for Defendant 
Green Diamond Resource Company 

CERTIFICATE OF SERVICE 

'Ihe und~signed certifies that on this day she caused a copy 
of this document to be ernailed and faxed to the last known 
!lddres.s of all oounsel of record. 

I certify I)IJderpenalty ofpetjury under the laws of the state 
ofWashlngton and the United States that the foregoing is true 
and c01.-rect. 

DAraothis 20th day of Jun~, 2011, at Seattle, Washington. 

el Suzaune Powers 

ND; lll 00 .l SO 483 8-5044-6857v2 
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Pfau Cochran Vcrtetls A mala · 11-06-13 P03:49 IN 

JUN 1 3 2011. 

!acoma Office 
THE HONORABLE BARBARA A. MACK 

......... 

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

VIRGINIA CAREY, individually; JAMIE 
CAREY, individually; and PARADYCE 
INDUSTRIES INC., d/b/a THE PRINT SHOP, 
a Washington corporation, 

Plaintiffs, . 

v. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES; 
WEYERHAEUSER COMPANY, a 
w·ashington corporatiOI1:; and "GREEN 
DIAMOND RESOURCE COMPANY, a 
Washington corporation, 

Defendants. 

No. 10-2-42011-8 KNT 

DEFENDANTS' .MOTJON TO DISMISS 
FOR LACK OF SUBJECT MATTER 
JURISDICTION 

I. RELIEF REQUESTED 

Defendants bring. this motion, pursuant to Civil Ru1e 12(h)(3), to dismiss this case 

because this Court lacks subject matter jurisdiction. Plaintiffs commenced this action in King. 

County to recover damages for injury to their property from floodi'ng in Lewis County 

allegedly caused by defendants' actions. All of plaintiffs' injuries arise from this flooding. 

However, Washington law vests exclusive subject matter jurisdiction over this action in Lewis 

Defendants' Motion .to Dismiss for Lack of Subject 
Matter Jurisdiction ~ 1 
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Colmty Superior Court. Consequently, because this Court lacks subjeCt matter jurisdiction, 

this lawsuit should be dismissed. 

II. STATEMENT OF FACTS 

Plaintiffs own.real property located in Lewis County, Washington. Complaint~~ 2.1-

2.3. Defendants own timberlands property in Lewis County upon which they conduct forest 

8 practices (including harvesting trees). Complaint~~ 1.2, 2.4-2.6. Defendant Washington 
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State Department ofNatural Resources also regulates these forest practices. 

Complaint~~ 1.2, 2.4. Plaintiffs allege that defendants engaged in negligent forest practices 

that contributed to flooding, causing damage to plaintiffs' property. Complaint~ 1.2, 5.2. 

· This case is one of five filed in King County Superior Court arising from the same 

flood, brought by similarly situated plaintiffs seeking damages for injury to their respective 

real property. ~n Davis et al. v. State of Washington Department of Natural Resources et al., 

King County Superior Court No. 10-2-42010-0 KNT, assigned to Judge James Cayce, 

defendants moved for dismissal on the same grounds identified in this motion. Judge Cayce 

granted· defendants' motion for dismissal by order dated June 9,2011. For the Courfs 

convenience, a copy of Judge Cayce's order is attached to this motion as Exhibit A. 

·III. STATEMENT OF ISSUE 

Plaintiffs allege that their real property, located.in Lewis County, was damaged by 

flooding caused by defendants' negligent or otherwise tortious conduct. Plaintiffs 

conunenced this action in King County Superior Court to recover their damages. In light of 

RCW 4.12.010, which Jiequires actions involving injury to real property to be brought in the 

Defendants' Motion to Dismiss for Lack of Subject 
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county where such property is located, should this action be dismissed because this Court 

lacks subject matter jurisdiction? 

IV. EVIDENCE RELIED UPON 

This motion is based upon plaintiffs' complaint and all other documents on file with 

the Court in this action. 

v. LEGAL AUTHORITY 

Defendants seek dismissal of this action pursuant to Civil Rule 12(h)(3), which states, . . 

"Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction 

over the subject matter, the court shall dismiss the action." 

A. THE COURT LACKS SUBJECT MATTER JUIUSDICTION OVER THIS ACTION. 

Where an action involves injtuy to real property, only the court in the county where 

the property is located has jurisdiction over the action. RCW 4.12.010(1). The relevant 

statute (formerly codified at Rem. Rev. Statues §204) states: 

Actions for the following causes shall be commenced in the county in which 
the subject of the action, or some part thereof, is situated: (1) ... for any injury 
to real property. 

RCW 4.12.010(1). As the Supreme Court held in Cugini v. Apex Mercury Mining, Co., 

24 Wn.2d 401, 409, 165 P.2d 82 (1946), "The provisions of §204 are jurisdictional in 

character. Actions involving title or in/itry'to real property may only be commenced in the 

county in which the real property is situated. Otherwise, the action must be dismissed for 

want of Jurisdiction." (Emphasis added). 

Even an action seeking only money damages for injury to real property, not involving 

title to or possession of real property, must be brought in the county where the propetty is 

Defendants' Motion to Dismiss for Lack of Subject 
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located. State ex rel. King County v. Superior Court of Pierce County, 104·Wash. 268,276, 

176 P. 352 (1918). In that case, the plaintiff receiver of the Tacoma Meat Company sought 

damages from defendants King County and Pierce County, alleging negligent diversion of the 

Puyallup River that flooded the Tacoma Meat Company's real prope1ty (located in Pierce 

County). 104 Wash. at 269. The plaintiffproperly commenced the action inPierce County 

Superior Court, and defendant King County sought a change of venue, which was denied. ld. 

King County sought a writ of mandamus compelling Pierce County Superior Court to change 

venue. !d. The Supreme Court denied the writ, holding that an action for negligent injury to 

real property in which the plaintiff seeks money· damages is local in nature, and may only be 

properly commenced in the county in which the property is located. 104 Wash. at 276. 

This action arises from the flooding of plaintiffs' real property located in Lewis 

County. Plaintiffs seek damages for injuries to their real property caused by this flooding.· 

Consequently, RCW 4.12.01 0(1) applies to this case and vests sole jmisdiction over this 

action in Lewis County Superior Court. This Court should dismiss this action for lack of 

subject matter jurisdiction. 

B. APPLICATION OF RCW 4.92.010 DOES NOT CURE THE JURISDICTIONAL 
DEFECT. 

Plaintiffs may cite RCW 4.92.010 (providing for venue in actions against the State) in 

response to defendants' motion. However, this statute does not apply to the jurisdictional 

issue before the Court. First, RCW 4.92.010 relates to venue for actions against the State, not 

jurisdiction. Sim v. Wash. State Parks and Rec. Comm 'n, 90 Wn.2d 378, 382, 583 P.2d 1193 

(1978) ("RCW 4.92.010 is a general venue statute~'). Second, the venue requirements of 

RCW 4.92.010 act in harmony with the jmisdictional requirements ofRCW 4.12.010(1), as 

Defendants' Motion to Dismiss for Lack of Subject 
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RCW 4.92.01 0(3) authorizes venue in "the county where the real property that is the subject 

ofthe action is situated." See Bour v. Johnson, 122 Wn.2d 829, 835, 864 P.2d 380 (1993) 

(statutes must be hannonized where possible). Consequently, RCW 4.92.010 offers plaintiffs 

no relief from defendants' objection to subject matter jurisdiction. 

c. THE COURT MAY NOT TRANSFER VENUE TO LEWIS COUNTY. 

Plaintiffs may argue that the Court may cnre this jurisdictional defect by transferring 

venue to Lewis County. This argument lacks merit. A coutt lacking subject matter 

jurisdiction may do nothing but enter an order of dismissal. Howlett v. Weslo, Inc., 

90 Wn. App. 365, 368, 951 P.2d 831 (1998); see also Apex Mercury Mining, 

24 Wn.2d at 409. A court may transfer venue only after the action has been properly 

commenced in a court with subject matter jurisdiction over the action: 

Actions instituted in the proper county may be transferred to another county 
for trial if sufficient cause be shown therefor. When a cause is transfened for 
trial, the court to which the transfer is made has complete jurisdiction to 
determine the issues in the case. 

Apex Mercury Mining, 24 Wn.2d at 409; see also State v. Super. Ct. of King County, 

82 Wn.2d 356, 360, 144 P. 291 (1914) (transfer of venue from King County to Chelan County 

did not destroy jurisdiction where the action was properly commenced in King County). 

In this case; plaintiffs were required to commence this action in Lewis County 

Superior Court. However, plaintiffs disregarded the jurisdictional requirements of 

RCW 4.12.010(1), which ca:pnot be cured by a transfer of venue. The only remedy available 

to this Court is to dismiss this action for lack of subject matter jurisdiction. 
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D. PARTIES MAY NOT WAIVE SUBJECT MATTER JURISDICTION. 

Plaintiffs may argue that defendants somehow waived their objection to subject matter 

jurisdiction. However, subject matter jurisdiction may not be waived under any 

circumstances. Skagit Surveyors and Eng'rs, LLC v. Friends of Skagit County, 

135 Wn.2d 542, 55£?., 958 P.2d 962 (1998) ("While litigants, like the cities involved here, may 

waive their right to assert a lack of personal jurisdiction, litigants may not waive subject 

matter jurisdiction.") (emphasis in original). Consequently, defendants cannot waive their 

objection to subject matter jurisdiction. 

VI. CONCLUSION 

RCW 4.12.01 0(1) vests sole subject matter jurisdiction over this action in Lewis 

County Superior Court because Lewis County is where plaintiffs' injured real property is 

located. Plaintiffs disregarded this requirement and c01mnenced this action in King County 

Superior Court. This Court must dismiss this action for hwk of subject matter jurisdiction .. 

DATED this 13th day of June, 2011. 

HILLIS CLARK MARTIN & PETERSON P.S. 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Mruiin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle WA 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 

. Email: ldp@hcmp.com; mrs@hcmp.com; 
amw@hcmp.com 

Attorneys for Defendant 
Weyerhaeuser Company 
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ROBERT M. MCKENNA 
ATTORNEY GENERAL 

By s/ Mark Jobson 
Mark Jobson~ WSBA No. 22171 
Assistant Attorney General 
State of Washington 
P.O. Box 40126 
Olympia, WA 98504-0126 · 
Telephone: (360) 586-6300 
'Facsimile: (360) 586-6655 
Email: markj@atg.wa.gov 

Attorneys for Defendant 
Department of Natural Resources 

CORR CRONIN MICHELSON BAUMGARDNER & PREECE LLP 

By s/ Kelly P. Corr 
Kelly P. Corr, WSBA # 555 
Corr Cronin Michelson Baumgardner & 
Preece LLP 
1001 Fomih Ave.) Suite 3900 
Seattle, WA 98154 
Telephone: (206) 625-8600 
Facsimile: (206) 625-0900 
Email: kcon@corrcronin.com 

Attorneys for Defendant 
Green Diamond Resource Company 
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SUPERIOR COURT FOR THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

VIRGINIA CAREY, individually; JAMIE 
CAREY, individually; P ARADYCE 
INDUSTRIES INC., d/b/a THE PRINT 
SHOP, a Washington Corporation, 

Plaintiffs, 

vs. 

STATE OF WASHINGTON 
DEPARTMENT OF NATURAL 
RESOURCES; WEYERHAEUSER 
COMPANY, a Washington Corporation; 
and GREEN DIAMOND RESOURCE 
COMPANY, a Washington Corporation, 

Defendants. 

NO. 10-2-42011-SKNT 

PLAINTIFFS' OPPOSITION 
TO DEFENDANTs~~ MOTION 
TO DISMISS FOR LACK OF 
SUBJECT MATTER 
JURISDICTION 

HEARING DATE: June 17, 2011 

I. RELIEF REQUESTED 

In Young v. Clark, 149 Wash.2d 130 (2003), 65 P.3d 1192 (2003) the Washington 

State Supreme Court, en bane, eliminated earlier confusion about the subject matter 

jurisdiction of Washington"s superior courts. Overruling and reversing previous case law, the 

Court unanimously struck down a legislatively-created, jurisdiction limiting statute (RCW 

4.12.020) as violative of article IV, section 6 of the state constitution. See Young, 149 

Wash.2d at 13 3. "'The language of the constitution is not that the superior courts shall have 

PLAINTIFFS' OPPOSITION TO DEFENDANTS" MOTION 
TO DISMISS FOR LACK OF SUBJECT MATTER 
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exclusive jurisdiction, but it gives to the superior comis universal original jurisdiction.' 0
'. 

(emphasis added) Id. at 134, quoting Moore v. Perrot, 2 Wash. 1, 4, 25 P. 906 (1891). The 

Court went on to strike down jurisdictional limits from a similarly restrictive statute, as well. 

Id. ""[T]he filing requirements of RCW 36.01.50 relate only to venue, not to the trial court"s 

subject matter jurisdiction.'o' Id., quoting Shoop v. Kittitas County, 149 Wash.2d 29, 37, 65 

P.3d 1194 (2003). 

Defendants" motion asks this court to similarly violate the state constitution"s article 

IV, section 6, by unlawfully treating RCW 4.12.010 as a statutorily superseding limit to the 

superior court''s constitutionally-defined subject matter jurisdiction. Plaintiffs" assert that this 

Court must decline Defendants" invitation and deny the motion to dismiss for lack of subject 

matter jurisdiction. 

Even if this Court was to ignore the clear guidance of Young v. Clark regarding the 

superior court of King County"s subject matter jurisdiction in this case, Plaintiffs further 

submit that the damages at issue here stem from tortious and illegal conduct including 

negligence, conversion and trespass, which amount to personal interests and are therefore 

transitory in nature and not limited to "injuries to real property" as envisioned by RCW 

4.12.010. 

And finally, if the court were to find elements of Plaintiffs" claims so unique to the 

property that a judicial presence within the same county as the property is essential, then the 

least restrictive and the only constitutional option would be to change venue, rather than 

improperly entering dismissal for lack of subject matter jurisdiction on all claims. 
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II. STATEMENT OF FACTS 

For the purposes of the underlying motion, the facts contained within the Plaintiffs 

complaint are not in material dispute. The following is a recitation of those averred facts 

relevant to the instant motion. 

On December 3rd and 4th, 2007, rainfall triggered roughly 2,000 landslides on clear 

cut and otherwise de-stabilized property on lands owned by the defendants. The millions of 

tons of mud and debris deposited in the Chehalis River system displaced the water, causing 

flooding of record proportion. Declaration of Darrell L. Cochran ("Cochran Declaration"), 

Exhibit A. Plaintiffs" homes and property were destroyed by this flooding. Plaintiffs" homes 

and businesses suffered extensive damage due to the flooding. Cochran Declaration, Exhibit 

B. Their property was damaged, much of it ruined and some of it entirely washed away. 

Cochran Declaration, Exhibit A and B. 

Plaintiffs properly and timely brought their complaint in King County against King 

County business residents, Weyerhaeuser and Green Diamond Resource Company, and joined 

Defendant DNR in this venue under RCW 4.92.01 0, as an additional defendant. Cochran 

Declaration, ~6. Plaintiffs seek monetary damages for the amount of injury suffered as a 

result ofDefendants" unlawful and tortious conduct. 

III. STATEMENT OF ISSUES 

A. Whether subject matter jurisdiction for this action is proper in King County Superior 

Court, in keeping with the unanimous Supreme Court opinion in Young v. Clark, 149 

Wash.2d 130 (2003), 65 P.3d 1192 (2003), which found that only the state constitution can 
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B. And in the alternative, whether the King County Superior Court has jurisdiction over 

the instant action when the Plaintiffs seek a remedy of money damages arising out of injury to 

real, personal, and business property, or "personal interests," but do not seek relief related to 

the title or other disposition specific to the real property. 

IV. EVIDENCE RELIED UPON 

As the underlying facts are not in dispute, Plaintiffs opposition relies on the pleadings 

already filed with this court, along with the Declaration of Darrell L. Cochran and the exhibit 

attached to it. 

v. AUTI-IORITY 

A. Defendants Motion Must Be Denied Because the State Constitution Controls, 
Not RCW 4.12.010, Vesting Universal Original Jurisdiction with All State 
Superior Courts. 

"The superior court shall ... have original jurisdiction in all cases and of all 

proceedings in which jurisdiction shall not have been by law vested exclusively in some other 

court." WASH. CONST. art. IV. Thus, the state constitution, not the legislature, gives the 

superior courts universal original jurisdiction. Id.; Young v. Clark, 149 Wash.2d at 133-34. 

The legislature is empowered only to "carve out" the limited jurisdiction of inferior courts. 

Young v. Clark, 149 Wash.2d at 133-34. Otherwise, the .superior court retains original 

jurisdiction in all cases and over all proceedings. WASH. CONST. art. IV, § 6; Clark at 133. 

Young v. Clark required the state Supreme Court to analyze the inconsistencies of 

RCW 4.12.020(3), which provides a motor vehicle accident plaintiff "the option of suing 

either in the county in which the cause of action or some part thereof arose, or in the county in 

which the defendant resides, or if there be more than one defendant, where some one of the 
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defendants resides, at the time of the commencement of the action," with the express grant of 

universal original jurisdiction to the state"s superior courts accorded in article IV, section 6 of 

the Washington state constitution. Id at 134. In determining whether the legislature"s 

authority to limit subject matter jurisdiction as among superior courts violates article IV, 

section 6 of the state constitution, the Court held, "Our previous interpretation of RCW 

4.12.020 construed the statute to limit subject matter jurisdiction as among superior courts. 

So understood, the statute violates article IV, section 6 of the state constitution." !d. 

Defendants" motion would require this court to ignore the same constitutional 

violation the Supreme Court forbade in Young v. Clark, and instead create an impermissible 

legislatively-created subject matter limitation from RCW 4.12.010. Defendants cite Judge 

James Cayce"s ruling of June 9 in Davis v. DNR, but they do so without mention of a court"s 

obligation to construe statutes consistently with the constitution. See id., State v. Clausen, 

160 Wash. 618, 632, 295 P. 751 (1931). Plaintiffs urge this Court to follow the plain meaning 

of the constitution"s clear language on this issue and deny Defendants" Motion to Dismiss for 

Lack of Subject Matter Jurisdiction. See City of Tacoma v. Taxpayers of City of Tacoma, 108 

Wash.2d 679, 706, 743 P.2d 793 (1987) ("Where the language ofthe constitution is clear, the 

words used therein should be given their plain meaning."). 

B. Defendant's Motion Should Also Be Denied Because Plaintiffs' Action is 
Transitory in Nature as Seeking Primarily Monetary Damages for Personal 
Interests to Both Real and Personal Property. 

Washington courts have long recognized the power of a court to determine personal 

interests in real property located outside the immediate jurisdiction. See Silver Surprize, Inc. 

v. Sunshine Mining Co., 74 Wn.2d 519,445 P.2d 334 (1968). The courts acknowledge the 

distinction between jurisdiction to adjudicate title to land and jurisdiction to settle the parties" 
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personal interests in real estate. ("No one would question that an action brought to try the 

naked question of title to land must be brought in the state where the land is situate. However, 

where the basis of the action is transitory and one over which the court has jurisdiction, the 

court may hear and determine the action even though a question of title to foreign land may be 

involved, and even though the question of title may constitute the essential point on which the 

case depends.") I d. at 526. For example, while a superior court lacks jurisdiction to directly 

affect title to real property located in another country, the court does possess jurisdiction to 

indirectly affect title to such property by apportioning interests among individuals over whom 

it has personal jurisdiction. See In Re the Marriage of Kowalewski, 163 Wn.2d 542, 182 P.3d 

959 (2008) (determining personal interests in real property located in Poland pursuant to a 

marriage dissolution). 

Washington"s Supreme Court has routinely rejected jurisdictional challenges where 

personal interests in real property have been at stake. See id. (affirming power of 

Washington court to adjudicate parties" interests in Idaho real estate in a breach of contract 

claim); Donaldson, 40 Wn.2d at 251 (affirming power of Washington court to adjudicate 

parties" interests in California real estate in a partnership dissolution); Elsom v. Tefft, 140 

Wash. 586, 591,250 P. 346 (1926) (affirming power of Washington court to adjudicate 

parties" interests in mining claims located in British Columbia in an action brought to enforce 

a trust); Smith v. Fletcher, 102 Wash. 218,220, 173 P. 19 (1918) ("It is a universal rule that 

the courts of one state cannot pass judgment on the title to land in another state. But, where 

the action is aimed at the personal relations of parties in connection with property beyond the 

jurisdiction, it is well recognized that courts may afford relief."); Rosenbaum v. Evans, 63 

Wash. 506, 508-09, 115 P. 1054 (1911) ("a suit for the specific performance of a contract to 

convey real estate is a transitory one ... [which] affects the parties to the action personally, 
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but does not determine the title") (collecting cases); Sheppardv. Coeur d'Alene Lumber Co., 

62 Wash. 12, 15, 112 P. 932 (1911) (",[W]hen the title is incidental the court possessing 

jurisdiction of the contract which is in its nature transitory, may even inquire into the very title 

let the lands lie where they may."' (quoting Henwood v. Cheeseman, 3 Serg. & Rawle 500, 

504 (Pa. 1817))); State ex rel. Scougale v. Superior Court, 55 Wash. 328, 104 P. 607 (1909) 

(recognizing court"s power to establish and enforce a trust in real property located outside 

state). 

Here, the trial court"s jurisdiction over the parties and this action clearly encompasses 

the power to adjudicate the parties" personal interests in the real property located in Lewis 

County. The subject matter of the suit -- negligence, trespass, tortious interference with 

contractual relations and business expectancy, conversion and inverse condemnation -- is an 

action in which a court with personal jurisdiction over the defendants, like King County here, 

also has jurisdiction to determine the parties" relative interests in all property brought to the 

court''s attention. See Kowalewski, 163 Wn.2d at 550. 

In addition, Washington law is clear, actions for monetary damages to real property 

are transitory in nature and may be brought in the county in which the defendant resides. 

Shelton v. Farkas, 30 Wn. App. 549, 553, 635 P.2d 1109 (1981) ( "[t]he term ,trnnsitory 

action" encompasses those actions which at common law might be tried wherever personal 

service can be obtained as opposed to in rem proceedings which are local in nature"). Actions 

described in RCW 4.12.010, which must be brought in the county where the property is 

located, are "local", while "transitory" actions are those described in RCW 4.12.025, which 

may be brought where the defendant resides. See State ex rel. US. Trust Co. v. Phillips, 12 

Wn.2d 308, 315, 121 P.2d 360 (1942). Actions for monetary recovery are in personam and 

are transitory in nature. Here, Plaintiffs" action against defendants is solely for monetary 

PLAINTIFFS' OPPOSITION TO DEFENDANTS" MOTION 
TO DISMISS FOR LACK OF SUBJECT MATTER 
JURISDICTION 7 of 12 

Appendix 214 

PFAU COCHRAN VERTETIS AMALA, PLLC 
911 Pacific Avenue, Suite 200 

Tacoma, W A 98402 
Phone: 253-777-0799 FAX: 253-627-0654 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

damages, is transitory in nature, and may be brought in King County, where the Defendants 

reside. 

Contrary to Defendants' suggestion, Plaintiffs" claims are transitory in nature. In 

Washington State Bank v. Medalia Healthcare L.L.C., the Washington Court of Appeals held 

that an action where the plaintiff seeks exclusively monetary recovery is in personam and 

transitory in nature and is therefore not subject to the requirement ofRCW 4.12.010 that local 

actions be commenced in the county where the property is located. 96 Wn. App. 547, 558, 

984 P.2d 1041, 1047 (1999). The Court"s holding is consistent with the general trend to limit 

the applicability of the local action rules. See Andrews v. Cusin, 65 Wn.2d 205, 207, 396 P.2d 

155 (1964) ("rules or statutes which require that actions for injuries to land be brought at the 

situs of the land have been severely criticized, as having no sound basis in reason"); Mueller 

v. Brunn, 313 N.W.2d 171, 796-97 (Wis. 1982) (stating that "courts wherever possible have 

consistently construed actions concerning real estate to· be transitory rather than local" and 

that the trend is toward making all money damage actions transitory). Here, Plaintiffs" claims 

are transitory in nature as they solely seek monetary damages for damages caused by the 

defendants. Title to or disposition of Plaintiffs" land is not in question or dispute. 

Moreover, as Plaintiffs" claims are transitory in nature, they may be brought where the 

defendants reside, King County, in accordance with RCW 4.12.025. In McLeod v. Ellis, the 

Washington Supreme Court found that an action for the conversion of timber seeking the 

value of the trees was transitory and could be brought in a county other than the one in which 

the land where the trees were harvested was located. 2 Wash. 117, 122, 26 P. 76 (1891) 

(finding that the complaint sufficiently pleaded a claim for conversion as opposed to a claim 

for injury to real property). In McLeod, the defendant cut down, removed, and disposed of 

trees located on the plaintiff's property; thus, causing injuries to the real property valued at 
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approximately $14,000. !d. The McLeod defendant challenged the court"s jurisdiction over 

the claim as the suit was not filed in the same county in which the property was located. The 

Washington Supreme Court concluded that the plaintiff's action was one for the value of his 

trees without any claim for injury to the land. Here, Plaintiffs" have similar claims of damage 

to real propetiy that does not constitute "injury to the land" as outlined in RCW 4.12.01 0. 

Plaintiffs" real property damage includes flood damage to their residences, outbuildings, and 

business property. 

Finally, Washington CoUtis have not limited this allowance for transitory claims to 

conversion actions. In Silver Surprize, Inc. v. Sunshine Mining Co., the plaintiff brought a 

breach of contract claim concerning an exchange of conveyances and mining of property 

located in Idaho. 74 Wn.2d 519, 520, 445 P.2d 334 (1968). The defendant asserted an 

affirmative defense of adverse possession. !d. at 521. The trial court dismissed for lack of 

subject matter jurisdiction because it viewed the subject of the action to be the determination 

of the title to the property in Idaho. !d. at 522. The Washington Supreme Court reversed 

noting that the contract action was transitory and recognizing that "[t]he view is generally 

maintained that where the relief sought acts upon the party personally and does not require the 

court to deal directly with ,the real estate itself~ the proceeding need not be maintained in the 

state or county where the property is situate." !d. at 525-527. The court held that "where the 

basis of the action is transitory and one over which the co Uti has jurisdiction, the court may 

hear and determine the action even though a question of title to foreign land may be involved, 

and even though the question of title may constitute the essential point on which the case 

depends." !d. at 526. Here, the Plaintiffs" are solely seeking monetary damages. The Court 

will not have to deal directly with the real property that was damaged as a result of the 

negligence of the defendants. Moreover, in Silver Swprize, the plaintiff's claim indirectly 
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dealt with the determination of the title of real property in Idaho; yet the Washington Supreme 

Court held the plaintiff's claim was transitory and jurisdiction was proper in Washington. 

Here, title to the real property is not a question to be decided. Again, Plaintiffs" are primarily 

seeking monetary damages, and other relief not associated with Plaintiffs" real property. 

Here, Plaintiffs state five causes of action targeted against Defendants in their 

complaint. Each can be characterized as personal to them, rather than relating exclusively to 

the property. First, Plaintiffs pleaded Negligence, a transitory action, remedied by general 

and special damages. Second, the Plaintiffs pleaded Trespass, which may appear as localized, 

but as the trespass was temporary (ie: the waters and debris receded), the Plaintiffs did not 

request the normal remedy, ejectment. Instead, they seek money damages for the effect of the 

tresspass. Third, the Plaintiffs pleaded conversion, which has been held to constitute a 

transitory action under RCW 4.12.010. Wash. State Bank, 96 Wn. App. at 558. Fourth, the 

Plaintiffs pleaded tortious interference with business expectancy, which is personal to the 

Plaintiffs and are remedies solely by monetary damages equal to lost profits. Fifth and 

finally, Plaintiffs pleaded the Shoreline Management Act of 1971, which relates exclusively 

to the actions of the defendant on its own property, and does not affect the rights to property 

contemplated in in rem jurisdiction. 

C. The Court Has a Less Restrictive, Constitutional Option to Recognize the 
"Venue Only" Character ofRCW 4.12.010. 

If, and only if, the court were to find some elements of Plaintiffs" personal, transitory 

interests in real property so unique to the property"s physical location that resolution of the 

claims could only be properly adjudicated in the county in which the property exists, then the 

only constitutionally permissible option would be to change the venue. Plaintiffs submit that 

venue is proper in King County. However, if the Court believes the property"s location is so 
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particular to the claims asserted, then a recognition of the Supreme Comi"s "venue-only" 
2 

3 
interpretation of statutory provisions of RCW 4.12.010 prescribed by the Young v. Clark 

4 
opinion would require the denial of Defendants" motion to dismiss for lack of subject matter 

5 
jurisdiction and instead a separate consideration ofthe case"s most appropriate venue. 

VI. CONCLUSION 
6 

7 Defendants" motion must be denied because the plain language of the state 

8 constitution confers original jurisdiction to the King County Superior Court. A unanimous 

9 state Supreme Court has ruled unequivocally that filing requirements, like those statutorily 

10 prescribed in RCW 4.12.01 0, pertain only to venue questions, not to subject matter 

11 jurisdiction. In addition, the Plaintiffs" transitory personal interests damaged as a result of 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Defendants" unlawful and tortious acts are clearly within this court''s power despite the 

physical location of the property in question. In the alternative, if the court finds certain 

elements of Plaintiffs claims to be local interests, unique to the properties" physical location, 

then venue change, not dismissal of the action as a whole, is the only appropriate remedial 

action. 

Dated this 17th day of June, 2011. 

PFAU COCHRAN VERTETIS AMALA, PLLC 

B>tj\illQ~ 
Darrell L. Cochran, WSBA No. 22851 
darrell@pcvalaw.com 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

I, Ami Erpenbach, hereby declare under penalty of pe1jury under the laws of the 

State of Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on 

today"s date, I served via E-Service, and by Facsimile to Attorney Mark Jobson, indicated 

below, by directing delivery to the following individuals: 

Mark Jobson 
Attorney General of Washington 
7141 Cleanwater Drive SW 
P.O. Box 40126 
Olympia, WA 98504-0126 
Attorney for: State of Washington Dept. ofNatural Resources 

Kelly P. Corr 
Seann C. Colgan 
Carr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorneys for: Green Diamond Resource Company 

Joshua J. Preece 
Carr Cronin Michelson Baumgardner & Preece, LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorney for: Green Diamond Resource Company 

Louis D. Peterson 
Hillis Clark Martin & Peterson, P.S. 
1221 Second Avenue 
Suite 500 
Seattle, WA 98101 
Attorney for: Weyerhaeuser Company 

DATED this 17th day of June, 2011. 
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U-IE HONORABLE BARBARA A. :MACK 

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

VIRGINIA CAREY, individually; JAMIE 
CAREY, individually; and PARADYCE 
INDUSTRIES I.NC.1 d/b/a THE PRINT SHOP, 
a Washington corporation, 

Plaintiffs, 

v. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES; 
WEYERHAEUSER COMPANY, a 
Washington corporation; and GREEN 
DlAMOND RESOURCE COMPANY1 a 
Washington corporation~ 

Defendants. 

No. 10-2-42011·8 K.NT 

REPLY IN SUPPORT OF DEFENDANTS' 
MOTION TO DISMISS FOR LACK OF 
SURJECT MATTER JURISDICTION 

Reply in Support of Defendants' Motion to Dismiss 
for Lack of Subject Matter Jurisdiction 

HILLISCLARKMARTIN & PETERSON P.S. 
1221 Second Avenue, Suite 500 
Seattle, Washington 98101-2925 
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In their response, plaintiffs contend that the legislature;s jurisdictional restriction in 

RCW 4.12.010(1) is unconstitutional, and that all claims for damages are transitory such that 

the claims may be brought in any county where a defendant resides. In doing so, plaintiffs 

ask this Court to disregard long established controlling precedent and the legislature's 

unambiguous mandate: actions for injuries to real property "shall be commenced" in the 

county where the real property is located. RCW 4.12.010(1); Cugini v. Apex Mercury Mining 

Co., 24 Wn.2d 401,409, 165 P.2d 82 (1946). Plaintiffs disregarded this requirement when 

they commenced this action in King County to recover damages for injury to their real 

property in Lewis County, and now invite thE.' Court to do the same. The Court should decline 

plaintiffs' invitation and dismiss this action for lack of subject matt.et jurisdiction. 

A. THE JlJlUSDlCTIONAL REQUIREMENTS OF RCW 4.12.010(1) ARE 
CO:NS'l'l'l'UTJONAL. 

Plaintiffs rely upon Young v. Clark, 149 Wn.2d 130, 65 P.3d 1192 (2003), to attempt 

to escape from RCW 4.12.010(l)'sjurisdictional requirements. However; Young interpreted a 

different statute, RCW 4.12.020(3 ), and involved an action to recover damages for personal 

injury, which are transitory in nature, Mendoza v. Neudorfer Engineers~ Inc., 

145 Wn. App. 146~ 156~ 185 P.3d 1204 (2008). Young, 149 Wn.2d at 132-133. Therefore, 

Young does not address the Supreme Couxt' s holding in Apex Mercury Mining regarding 

RCW 4.12.010(1) and jurisdiction over actions for inju.d.es to real property. 
. ' . 

Moreover, plaintiffs' constitutional argument requires the Court to t·ead article IV 

section 6 of the state constitution in isolation, ignoring language used in the rest of the 

constitution. Section 6 vests "the superior court" with original jurisdiction over cases 

"in which the demand or the value of the property in controversy amounts to three thousand 

dollars or as otherwise determined by law," and also "in all cases and of all proceedings in 

which jurisdiction shall not have been by law vested exclusively in some other court." 

Const. art. IV, § 6. Though this section does vest jurisdiction in the superior colll't, it does not 

describe which superior court. TI1e state constitution uses 11the superior court" to refer to the 

superior court fo:r a particular county. See Const. art. IV,§ S (election of judges to ilie 
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superior court for each county). In contrast~ the constitution uses ''superior courts" when 

discussing all superior courts. See Const. art. IV,§ 1 eThe judicial power of the state shall be 

vested in a supreme c:ou.rt, superior courts, justices ofthe peace, and such inferior courts at 

the legislature may provide."), § 11 (''The supreme court and the ~upetior courts shall be 

courts of record, and the lt:igislature shall have power to provide that any of the courts of this 

state, excepting justices of the peace, shall be courts ofrecord.n)J § 13 ("The judges of the 

supreme court and judges of the superior courts shall severally at stated times, during the 

continuance in officeJ receive for their services the salaries prescribed by law therefor, which 

shall not be increased after their election, nor during the term for which they shall have been 

elected.''), § 24 ("The judges of the superior courts, shall from time to time, establish uniform 

rules for the governance of the superior courts.n) (emphasis added), 

According to authority cited by plaintiffst "Where the language of the constitution is 

clear, the words used therein should be given their plain meanin.g. 11 City ofT acoma v. 

Taxpayers ofCity ojTacoma, 108 Wn.2d 679J 706, 743 P.2d 793 (1987). Section 6 

authorizes the legislature to vest jurisdiction for actions involving injury to real property only 

in the superior court for the COtlllty where the property is located. Consistent with this 

authority, the Supreme Court has upheld the jurisdictional nature ofRCW 4.12.010(1). 

Ape:t Mercury Mining, 24 Wn.2d at 409. 

B. ACTIONS SEEI(ING DAMAGES FOR INJURY TO REAL PROl'ERTY AaE LocAL, 
NOT TRANSITORY. 

Plaintiffs' contention that all actions for damages are transitory ignores controlling 

precedent. In fact, actions seeking damages for injury to real property are local in nature~ and 

must be brought in the county where the property is located. State ex rel. King County v. 

Superior Court of Pierce County, 104 Wash. 268, 276:~ 176 P, 3 52 (1918). To determine the 

nature of an action~ the Court should look to the subject matter of the complaint. Silver 

Surprize, Inc. v. Sunshine Min. Co., 74 Wn.2d 519, 522,445 P.2d 334 (1968) (examining 

plainti:J:lrs complaint and determining that it was "patently a contract action1
'). 
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1 Here~ the subject matter of plaintiffs' complaint is plainly the injury caused to 

2 plaintiffs' real and personal property arising from flooding of their real property. Plaintiffs 

3 seek the same relief sought by the plaintiff in King County - in this casej damages for injury 

4 to real property located in Lewis County. The fact that plaintiffs seek only money damages 

5 does not convert this action from local to transitory. 

6 c. PLAINTIFFS RELY UPON INAPPOSITE LEGAL AUTHORITY. 

7 Plaintiffs do not dispute that King County holds that actions for iqjmy to real property 

g are local, not transitory. Instead, plaintiffs cite three categories. of cases to support of their 

9 erroneous contention that all actions for damages are transitory. Cases in the first category 

10 hold that actions for breach of contract are transitory, Cases in the second category hold that 

11 actions for tortious injury to personal property are transitory. Cases in the third category hold 

12 that equitable actions are transitory. None addresses the Court's jurisdictional defect in thls 

13 case, where plaintiffs seek damages for injury to their real property. 
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1. Actions for breath of contract are transitory. 

Plaintiffs cite to Shelton v. Farka.s in support of the proposition that actions for 

damages for injury to real property are transitory. Response at 8. However~ Shelton had 

nothing to do with real property. In Shelton, the plaintiff (residing in King County) brought 

an action fol' breach of contract for the sale of a violin in King County Superior Court against 

a defendant residing in Kittitas County. 30 Wn. App. 549, 550-52, 635 P.2d 1109 (1981). 

·Upon defendant's requestt the King County Superior Comt transferred venue to Kittitas 

County. Id. at 552. On appeal, the plaintiff argued that the King County Superior Court erred 

by transferring venue. Id. at 553. The Court of Appeals disagreed, holding that an action for 

breach of contract is transitory and that venue for such a:n action may lie whete one of the 

defendants resides. Id. at 553·54. Shelton did not involve a claim for damages from injury to 

real property. and is inapposite to the issue at hand. 

Plaintiffs~ othe:r authority is similarly inapplicable. State ex rei. U.S. Trust Co. v. 

Phillips held that an action for breaoh of contract (in that case1 for the sale oftimber) is 

transitory, whioh may be brought in the county where one of the defendants resides. 
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12 Wn.2d 308~ 315, 121 P.2d 360 (1942). Silvet Surprize held that an action for breach of 

contract (in that case, for the milling of land in Idaho) is transitory, even where the defendant 

asserts ownership of real property as a defense, 74 Wn.2d at 522-24. Andrews v. Cusin held 

that an action for breach of contract (in that case, express and implied warranties for potato 

seedlings) is transitory and may be brought where the defendant resides. 65 Wn.2d 205, 209, 

396 P.2d 155 (1964). Sheppardv. Coeur d'Alene Lumber Co., 62 Wash. 12, 112 P. 932 

(1911), was an action for breach oflease to recover unpaid rent. None of these cases address 

the issue now before the Court: whether this Court has subject matter jurisdiction over an 

action for damages for injury to real property in Lewis County, 

2. Adions for tortious injury to personal property, unrelated to 
injuries to real property, are transitory. 

Plaintiffs overstate the holding of Washington State Bank v. Medalia Healthcare, 

L.L.C Response at 8. In that case~ a lender sued the purchaser of medical equipment (in 

which the lender had a security interest) for conversiont claiming damages in the amount of 

the value of the equipment. Washington State Bank v. Medalia Healthcare L. L. C., 

96 Wn. App. 547, 548,984 P.2d 1041 (1999). The court stated, "[W]e hold that a conversion 

action where the plaintiff seeks exclusively monetm"y ;recovel'y is in personam and transitory 

in nature and is the1·efore not subject to the requirement of RCW 4.12.01 0(2) that local actions 

be conunenced in the county where the personal property is located.'' !d. at 558. Medalia is 

inapposite - it relates only to actions for damages for conversion of personal property ~m.d did 

not relate to real property in any way. 

McLeod v. Ellis does not help plaintiffs. In Apex Mercury Mining! the Supreme Court 

described its holding in McLeod as follows: "[McLeod] held that an action commenced in the 

county other than that where the properly was located would not give the court jurisdiction.?' 

24 Wn.2d at 404. In McLeod, the plaintiffs claim was for conversion of timber, not for injury 

to real property, and was therefore transitory. 2 Wash. at 122. Likewise~ the plaintiffs action 

for negligent injury to personal property in An.drtJws was held to be transitory. 

65 Wn.2d at 209. None of these cases stand for the proposition that this Court may exercise 
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3. Equitable relief is transitory. 

Plaintiffs' remaining authority establishes that actions in equity are transitory. In re 

the Matriage of Kowalewski, 163 Wn.2d 542t 182 P Jd 959 (2008) (marriage dissolution); 

Donaldson v. Greenwood, 40 Wn.2d 238, 232 P.2d 1038 (1952) (enforcement of equitable 

trust); Elsom v. Tefft, 140 Wash. 586~ 250 P. 346 (1926) (enforcement of trust in equity); 

Rosenbaum v. Evans~ 63 Wash, 506, 115 P. 1054 (1911) (equitable decree to reform a deed); 

State ex. rel. Scougale v. Supetiat Court, 55 Wash. 328, 104 P. 607 (1909) (enforcement of 

equitable trust). T11ese cases are inapposite because plaintiffs do not seek equitable relief. 

D. LAClaNG SUBJECT MATTER JURISDICTION1 THIS COURT MAY NOT 
TRANSFER VENUE. 

Plaintiffs do not dispute that if this Court lacks subject matter jurisdiction, it may only 

enter an order of dismissal. Young, 149 Wn.2d at 133 (11When a court lacks subject matter 

jurisdiction in a oaset dismissal is the only pennissible action the court may take,"), 

Nonetheless, plaintiffs request a transfer of venue to Lewis County a.s an alternative fom1 of 

relief. Response at 11. Absent subject matter jurisdiction, this Co\ll1 should disregard 

plaintiffst request for alternative venue, and should dismiss this action. 

E. CONCLUSION 

This action arises from the same storm, in the same county, involving similarly 

situated plaintiffs, and asserts the same causes of action as those in Davis et al, v, Washington 

State Department of Natural Resources et al., King County Superior Court No. 10-2-42010 .. 0 

KNT, assigned to Judge James Cayce. Judge Cayce granted defendants' motion for dismissal 

on the same grounds.1 RCW 4.12.01 0(1) and controlling precedent vests sole jurisdiction 

over this action in Lewis County Superior Court. This Court should dismiss this action. 

28 1 The plaintiffs in J)Wi$ moved for reconsideration of Judge Cayce's decision on June 17) 20 ll, 
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HILLIS CLARK MARTIN & PETERSON P .8. 

By s/ LO~@ D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle W A 981 01-2925 
Telephone: (206) 623-1745 
Facshnile: (206) 623-7789 
Email; ldp@hcmp.com; mrs@hcmp.com; 
amw@hcmp.com 

Attorneys for Defendant 
Weyerhaeuser Company 

ROBERT M. MCKENNA 
ATTORNEY GENER.Al 

By s/ Mark Jobson 
Mark Jobson, WSBA No. 22171 
Assistant Attorney General 
State of Washington 
P.O. Box 40126 
Olympia, WA 98504-0126 
Telephone: (360) 586-6~00 
Facsimile: (360) 586-6655 
Email: markj@atg.wa.gov 

Attorneys fo:r Defendant 
Department ofN atural Resources 
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CORR CRONIN MICHELSON BAUMGARDNER & PREECE LLP 

By s/ Kell P. Corr 
Kelly P. Corr1 WSBA # 555 
Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Ave.~ Suite 3900 
Seattle~ WA 98154 
Telephone: (206) 625-8600 
Facsimile: (206) 625-0900 
Email: kcorr@corrcronin.com 

Attorneys for Defendant 
Green Diamond Resource Company 

CERTIFICATE OF SERVJCE 

The \mdersigned certifies that on this day she caused a copy 
of this document to be emailed and faxed to 1he last !mown 
address of all counsel ofrecord. 

I certify wder penalty of per,jury under the laws of the state 
ofWa.shlngton B.lld the United States that the foregoing is true 
and correct. 

. DATED this 20th day of June, 20 11, at Seattle1 Washington. 

s/ SUZ!l.nne Powers 

ND: 11100.1&2 4831-793S·8217vl 
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THE HONORABLE JA.lv.lES CAYCE 

Ftl 
lGMG CO'I:JNT'{, \;\li!iSHtNGTON · 

~lilt~.~ 0 9 2D1l 
SUPERIOR COvl'•l U~..EAK 

BY STEPHANiE WALTON 
DEPUTY 

lN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR Tlffi COUNTY OF KIN'G 

CONNIE DAVIS~ personally; SPENCER 
DAVIS, personally; and DJRTY THUlv.tB 
NURSERY, a Washlngton State sole 
proprietorship, 

No. l0-2w42010-0 KNT 
?-,'DC:... 

-tJ_!RePSSIBB}ORDE.R GRANTING 
DEFENDANTS' MOTION TO DISMISS 
FOR LACK OF SUBJECT MATTER 
Jl.JRJSDICTION 

Plaintiffs, 

v. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES; 
WEYERHAEUSER COiviP ANY, a 
Washington corporation; and GREEN 
DIAMOND RESOURCE COMPANY, a 
Washington corporation, 

Defendants. 

TfiiS MATTER came before the Court on Defendants' Motion to Dismiss for Lack of 

Subject Matter Jurisdiction ("Motion"). The Court reviewed the Motion, ~response .Bi~<- l . v~c ~l~ 
II · 

II 

II 

Order Granting Defendants1 Motion to Dismiss for Lack of Subject 

Matter Jurisdiction - 1 ' . . . r: .. f\. 
5XHIBJ~ ·· ..... . ... ··.:· ·;;···· ·· .. . 
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reply thereto~ and the records and files herein. In light of the foregoi11g~ IT IS HEREBY 

ORDERED that Defendants' Motion is GRANTED. 

DONETI-IIS 
\;.. ~ ~..-(~day of ..::j_ v-N" L.. 

Presented by: 

HILLIS CLARK MAR.TlN & PETERSON 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 

· Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P.S. 
1221 SecondAvenue, Suite500 
Seattle WA 98101-2925 
Telephone: (206) 623~1745 
Facsimile: (206) 623~7789 · 
Email: 1dp@hcmp.com; mrs@hcmp.com; 
amw@hcmp.com 

Attorneys for:Defendant 
Weyerhaeuser Company. 

ROBERT M. MCKENNA 
ATTORNEY GENERAL 

sf Mark Jobson 
Mark Jobson, WSBA No. 22171 
Assistati.t Attorney General 
State of Washington 
P.O. Box 40126 
Olympia, WA 98504-0126 
Telephone: (360) 586-6300 
Facsimile: (360) 586-6655 
Email: ma:dg@atg.wagov 

Attorneys for Defendant 
Department ofNatuxal Resources 

Order Granting Difendants' Motion to Dimnissfor Lack of Subject HILLIS CLARK MARTIN & PETERSON P.S. 
Matter Jurisdiction- 2 1221 Second Avenue, Suite 500 

Seattle, Washington 98101-2925 
Telephone: (206) 623-i745 
Facsimile: (206) 623-7789 
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CoRR CRONIN MICHELSON BAUMGARDNER.& :PREECE LLP 

s/ Kelly P. C01t 
KellyP. ColT,WSBA#555 
Con Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Ave., Suite 3900 
Seattle, WA 98154 
Telephone: (206) 625-8600 
Facsimile: (206) 625-0900 
Email: kcolT@ColTCronin.com 
Attomeys for Defendant 
Green Diamond Resource Company 
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.\ ___________ _ 
I 

1N THE SUPERJOR COURT OF WASHINGTON FOR KING COUNTY 

VIRGINIA CAREY, individually; JAMIE 
CAREY, individually; and P ARADYCE 
INDUSTRIES IN'C.,. d/b/a THE PRINT SHOP, 
a Washington corporation, 

Plaintiffs, 

v. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES; 
WEYERHAEUSER CO:MP ANY, a 
Washington corporation; and GREEN 
DIAMOND RESOURCE COMPANY, a 
Washington corporation, 

Defendants. 

No. 10-2-4201lm8 KNT 

~ORDER~ 
DEFENDANTS' MOTION TO DISMISS 
FOR LACK OF SUBJECT MATTER 
JURISDICTION 

[Clerk's Action Required] 

TI.:rrs MATTER came before the Court on Defendants' 'Motion to Dismiss for Lack of 

Subject Matter Ju. risdictj_o~("Moti n"). The Court reviewed the Motio , the tt(~nse ap.d. -. 
D(~tih1r-1'1 ft W 1 ~ ~~ 

reply thheto,A.anltkb.'e r~bord and files herein. I li ht of the foregoing, IT IS HEREBY . / 

ORDERED that Defendants' Motion is ~off:Ei7:-t)eVLfe.£ ~ 

II 

~ Order Granting Defendants' Motion to 
Dismiss for Lack of Subject Matter Jurisdiction - 1 

HILLIS CLARK MARTIN & PETERSON P.S. 
1221 Second Avenue, Suite 500 
Seattle, Washington 98101-2925 
Telephone: (206) 623,1745 
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DONE THIS ./{ day of M/ , 2011. 

/!Tz~· 
THE HONORABLR..J.;Jil;Re:t M'6G&.L~ 
KING COUNTY SUPERIOR COURT JUDGE 

Presented by: 

HILLIS CLARK MARTIN & PETERSON P.S. 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 
Alexander M. Wu~ WSBA #40649 
Hillis Clark Martin & Peterson P .S. 
1221 Second Avenue, Suite 500 
Seattle WA 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 
Email: ldp@hcmp.com; mrs@hcmp.com; 
amw@hcmp.com 

Attomeys for Defendant 
Weyerhaeuser Company 

ROBERT M. MCKENNA 
ATTORNEY GENERAL 

By s/ Mark Jobson 
Mark Jobson, WSBA No. 22171 
Assistant Attorney General 
State ofWashington 
P.O. Box 40126 
Olympia~ WA 98504-0126 
Telephone: (360) 586-6300 
Facsimile: (360) 586~6655 
Email: markj@atg.wa.gov 

Attomeys for Defendant 
28 Department ofNatural Resources 
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Dismiss for Lack of Subject Matter Jurisdiction - 2 
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CORR CRONIN MICHELSON BAUMGARDNER & 
PREECELLP 

By s/ Kelly P. Corr 
Kelly P. Corr, WSBA # 555 
Corr Cronin Michelson Baumgardner & 
Preece LLP 
1001 Fourth Ave., Suite 3900 
Seattle, WA 98154 
Telephone: (206) 625-8600 
Facsimile: (206) 625-0900 
Email: kcorr@corrcronin.com 

Attorneys for Defendant 
Green Diari:wnd Resource Company 

ND: l1100.182 4813-4743-0l53vl 
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OCT 0 5 2011 
THE HONORABLE BARBARA A. MACK 

Tacoma Office 

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY . . ' . 

VIRGINIA CAREY, individually; JAMIE 
CAREY, individually; and PARADYCE 
INDUSTRIES INC., d/b/a THE PRINT SHOP, 
a Washington corporation,. 

Plaintiffs, 

v. 

:sTATE OF WASHINGTON DEPARTMENT 
.·OF NATURAL RESOURCES; 
. WEYERHAEUSER COMPANY, a 
·Washington corporation; and GREEN 
DIAMOND RESOURCE COMPANY, a 
Washington corporation, 

Defendants. 

No. 10-2-42011-8 KNT 

.[BRtl:l!@S"ED] ORDER STAYING /ft';f-~( 
PROCEEDINGS 

[Clerk's Action Required] 

THIS MATTER came before the Court on Defendants' Motion to Stay Proceedings 

("Motion"), The Court reviewed the Motion, the response and reply thereto, the documents 

· filed in support thereof, the documents referenced therein, and the records and files herein. In 

light of the foregoing, IT IS HEREBY ORDERED that the Motion is GRANTED. 

II 

II 
.. ·'. ·. ;;"· 

.1.1. , .. 27 
·.~ . ·.•· 

Order Staying Proceedings - I 
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IT u3 HEREBY FURTHER ORDERED that these proceedings are stayed until further 

notice, and that defendants' counsel shall immediately notify the Court of the outcome of the 

appeals of the related cases identified in the Motion. 

· DONETHIS fo dayof ·~ ,· ,2011. 

TI-IE 1--fONORABLE BARBARA A. MACK 

KING COUNTY SUPERIOR COURT JUDGE 
Presented by: 

HILLIS 'CLARK MAR'TIN & PETERSON P..S .. 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 

· Hillis Clark Martin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle WA 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 
Email: ldp@hcrnp.com; mrs@hcmp.com; 
amw@hcmp.com 

18 Attorneys for Defendant 
Weyerhaeuser Company 
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ROBERT M. MCKENNA 
ATTORNEY GENERAL 

·By s/ Mark Jobson 
Mark Jobson, WSBA No. 22171. 
Assistant Attorney General 
State of Washington 
P.O. Box 40126 
Olympia, WA 98504~0126 
Telephone: (360) 586-6_300 
Facsimile: (360) 586-6655 
Email: marl<j@atg. wa.gov 

Attorneys for Defendant 
28 Department ofNatural Resources 
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CaRR CRONIN MICHELSON BAUMGARDNER & 
PREECELLP 

By s/ Kelly P. Corr 
Kelly P. Corr; WSBA # 555 
Con Cronin Michelson Baumgardner & 
Preece LLP . 
1001 Fourth Ave., Suite 3900 
Seattle, WA 98154 
Telephone: (206) 625-8600 
Facsimile: (206) 625-0900 
Email: kco11·@co11'cronin.com 

Attorneys for Defendant. 
Green Diamond Resource Company 

ND: 11100.182 4819-7334-9898vl 
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THE SUPREME COURT OF WASHINGTON 
WILLIAM RALPH, individually, 

Petitioner, 

v. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES, 

Respondent. 

WILLIAM FORTH, individually, 
GUY BAUMAN, individually, EILEEN 
BAUMAN, individually; LINDA STANLEY, 
individually and as personal representative of 
ESTATE OF CORAL COTTON; ROCHELLE 
STANLEY, as personal representative of 
ESTATE OF CORAL COTTON;'DONALD 
LEMASTER, individually; and DAVID 
GIVENS, individually, 

Petitioners, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

STATE OF WASHINGTON DEPARTMENT ) 
OF NATURAL RESOURCES, a Washington ) 
State public agency; WEYERHAEUSER ) 
COMPANY, a Washington corporation; and ) 
GREEN DIAMOND RESOURCE COMPANY, ) 
a Washington corporation, 

Respondents. 

) 
) 
) 
) 

MANDATE 

NO. 88115-4 

CIA No. 67515··0-I 

King County Superior Court 
No. 11-2-05769-1 KNT 

Filed~· 
Washington State Supreme Court 

APR - 2 2015--cfl:> 

Ronald R. Carpenter 
Clerk 

THE STATE OF WASHINGTON TO: The Superior Court ofthe State of Washington 
in and for King County 
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Page 2 
No. 88115·:4 
MANDATE 

The opinion of the Supreme Court of the State of Washington was filed on December 31, 

2014. The opinion became fmal on April 1, 2015, upon entry of the Order Denying Motion for 

Reconsideration. Thi's case is mandated to the superior court for fmther proceedings in 

accordance with the attached true copy of the opinion and the order denying motion for 

reconsideration. 

Pursuant to Rule of Appellate Procedure 14.6(c), costs are taxed as follows: No cost bills 

having been timely filed, costs are deemed waived. 

cc: Clerk, King County Superior Court 
Darrell L. Cochran 
Loren A. CoclU'an 
Kevin Michael Hastings 
Kelly Patrick Corr 

·Joshua J. Preece 
Seann C. Colgan. 
Mark Conlin Jobson 
Louis David Peterson 
Michael Ramsey Scott 
Alexander Martin Wu 
Reporter of Decisions 

IN. TESTIMONY WHEREOF, I have hereunto 
'set my hand and affixed the seal o:£ 
s.aid Court at Olympia, this c;<riJ day' 
of April, 2015. 
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1, .. A" P"''ji") o 4 -c J ·- \ ~5 ~.1: ··+ '-} ,\ L \ ~. 

-----"""""! 
APR 0 8 2015 T!-IE HONORABLE ROGER ROGOFF 

APRIL 16,2015 
WITHOUT ORAL ARGUMENT 

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

VIRGINIA CAREY, individually; JAMIE 
CAREY, individually; and PARADYCE 
INDUSTRIES INC., d/b/a THE PRINT SHOP, 
a Washington corporation, 

Plaintiffs, 

v. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES; 
WEYERHAEUSER COMPANY, a 
Washington corporation; and GREEN 
DIAMOND RESOURCE COMPANY, a 
Washington corporation, 

Defendants. 

Defendants' Motion to Change Venue 

No. 10-2-42011-8 KNT 

DEFENDANTS' MOTION 
TO CHANGE VENUE 

HILLIS CLARK MARTIN & PETERSON P .S. 
1221 Second Avenue, Suite 500 
Seattle, Washington 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 
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I. INTRODUCTION AND RELIEF REQUESTED 

Plaintiffs commenced this action in King County to recover damages for injury to their 

properties in Lewis County from flooding allegedly caused by defendants' actions. However, 

the Washington Supreme Court has determined that, under RCW 4.12.010(1), mandatory 

venue for this action lies in Lewis County. The Court should therefore change venue to Lewis 

County. 

II. STATEMENT OF FACTS 

Plaintiffs own real properties located in Lewis County, Washington. Complaint ,-r,-r 2.1-

2.3. Defendants own timberlands in Lewis County upon which they conduct forest practices. 

Complaint ~~f 1.2, 2.4-2.6. Defendant Washington State Department of Natural Resources also 

regulates these forest practices. Complaint n 1.2, 2.4. Plaintiffs allege that defendants 

engaged in negligent forest practices that contributed to flooding, causing damage to 

plaintiffs' properties. Complaint ~~1.2, 5.2. 

This case is one of four commenced in King County by separate groups of plaintiffs 

represented by the same counsel. These cases are as follows (together, the "Flood Cases"): 

• Forth et al. v. State Dept. of Natural Res. et al., King County No. 10-2-42009-6 KNT 

• Carey et al. v. State Dept. of Natural Res. et al., King County No 10-2-42011-8 KNT 

• Ralph v. Weyerhaeuser Co. et al., King County No. 10-2-42012-6 KNT 

• Ralph v. State Dept. of Natural Res., King County No. 11-2-05769-1 KNT 

Defendants moved to dismiss the Flood Cases for lack of jurisdiction. The Comt 

dismissed some ofthe Flood Cases, but declined to dismiss the others. Plaintiffs appealed the 

dismissals. The Court stayed the actions not dismissed pending the outcome of the appeals. 

The Court of Appeals, Division I, consolidated the appeals, and affirmed. Ralph v. 

State Dept. ofNatural Res., 171 Wn. App. 262,286 P.3d 992 (2012). Plaintiffs petitioned the 

Supreme Court for review, which was granted. Ralph v. State Dept. o.fNatural Res., 176 

Wn.2d 1024, 301 P.3d 1047 (2013). 

Defendants' Motion to Change Venue - 1 
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The Supreme Comt reversed, holding that RCW 4.12.010(1) identified the mandatory 

venue for all actions involving injury to real property, including the Flood Cases. Ralph v. 

State Dept. ofNatural Res., 182 Wn.2d 242, 343 P.3d 342 (2014). 

III. STATEMENT OF ISSUE 

Should venue for this action be changed to Lewis County? 

IV. EVIDENCE RELIED UPON 

This motion is based upon the plaintiffs' complaint and all other documents on file 

with the Court in this action. 

V. AUTHORITY 

A. LEWIS COUNTY Is THE PROPER VENUE FOR THIS ACTION. 

In Ralph v. State Dept. of Natural Res., 182 Wn.2d 242, 343 P.3d 342 (2014), the 

Supreme Comt held that RCW 4.12.01 0(1) applied to this action and determines the 

mandatory venue for this action. The statute provides that "actions 'for any injuries to real 

property' 'shall be commenced' in the county in which the property is located," and thus the 

county of the property is the "mandatory venue." I d. The change of venue is authorized by 

RCW 4.12.060, which requires a change of venue to the county where the action ought to 

have been commenced if"the county designated in the complaint is not the proper county." 

RCW 4.12.060 and .030(1). Therefore, venue must be changed to Lewis County. 

B. VENUE SHOULD ALSO BE CHANGED TO LEWIS COUNTY FOR THE 
CONVENIENCE OF THE WITNESSES. 

21 In addition to the reason set forth above, the Coutt should also change venue for the 

22 convenience ofthe witnesses. RCW 4.12.030(3). All ofthe plaintiffs are located in Lewis 

23 County, as are their properties. The storm and flooding occurred in Lewis County. In addition, 

24 the defendants' employees who witnessed the storm and flooding are also located in Lewis 

25 County. The same will be true for any third patty witnesses. If this case proceeds to trial, 

26 defendants will ask that the jury be permitted to view the plaintiffs' prope1iies. Therefore, 

27 even if venue were not required to be changed to Lewis County (and it is), the Court should 

28 also change venue for the convenience of the witnesses. 

Defendants' Motion to Change Venue - 2 
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I c. PLAINTIFFS SHOULD PAY THE COSTS OF CHANGING VENUE 

2 If a change of venue is ordered under RCW 4.12.030(1) because the plaintiff 

3 commenced the action in the wrong county, the plaintiff must pay the costs of changing 

4 venue. RCW 4.12.090(1). Here, plaintiffs commenced this action in King County despite 

5 more than a century of precedent requiring that the action be commenced in Lewis County. 

6 See, e.g., State ex rel. King County v. Superior Court of Pierce County, 104 Wash. 268, 17 6 P. 

7 352 (1918). Plaintiffs knew that the damaged properties were located in Lewis County, so 

8 plaintiffs could have determined the proper venue with reasonable diligence. Because 

9 plaintiffs commenced this action in King County instead of Lewis County, the Court should 

10 order plaintiffs to pay the costs of changing venue. 1 
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VI. CONCLUSION 

The Court should change venue to Lewis County because RCW 4.12.010(1) mandates 

transfer. Even if it were not mandatory, changing venue is appropriate for the convenience of 

the witnesses. The Comt should order plaintiffs to pay the costs of changing venue. 

RESPECTFULLY SUBMITTED this 8th day of April, 2015. 

HILLIS CLARK MARTIN & PETERSON P.S. 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle WA 98101-2925 
Telephone: (206) 623~ 1745 
Facsimile: (206) 623-7789 
Email: lou.peterson@hcmp.com; 

michael.scott@hcmp.com; 
alex. wu@hcmp.com 

Attorneys for Defendant 
Weyerhaeuser Company 

1 
RCW 4.12.090(1) also requires comis to award defendants their attorneys' fees for changing venue to the 

proper county. If the Court grants this motion, defendants will request an award of fees by separate motion. 
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By s/ Mark Jobson 
Mark Jobson, WSBA No. 22171 
Assistant Attorney General 
State of Washington 
P.O. Box 40126 
Olympia, WA 98504-0126 
Telephone: (360) 586-6300 
Facsimile: (360) 586-6655 
Email: marl<j @atg.wa.gov 

Attorneys for Defendant 
Department ofNatural Resources 

CORR CRONIN MICHELSON BAUMGARDNER 

FOGG & MOORE LLP 

By s/ Kell P. Corr 
Kelly P. Corr, WSBA # 555 
Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Ave., Suite 3900 
Seattle, W A 98154 
Telephone: (206) 625-8600 
Facsimile: (206) 625-0900 
Email: kcorr@corrcronin.com 

Attorneys for Defendant 
Green Diamond Resource Company 
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APRIL 16,2015 
WITHOUT ORAL ARGUMENT 

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

WILLIAM FORTH, individually; GUY 
BAUMAN, individually; EILEEN BAUMAN, 
individually; LINDA STANLEY, individually 
and as personal representative IN RE THE 
EST ATE OF CORAL COTTON; 
ROCHELLE STANLEY, as personal 
representative IN RE THE ESTATE OF 
CORAL COTTON; DONALD LEMASTER, 
individually; and DAVID GIVENS, 
individually; 

Plaintiffs, 

v. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES, a Washington 
State public agency; WEYERHAEUSER 
COMPANY, a Washington corporation; and 
GREEN DIAMOND RESOURCE 
COMPANY, a Washington corporation, 

Defendants. 
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I. INTRODUCTION AND RELIEF REQUESTED 

Plaintiffs commenced this action in King County to recover damages for injury to their 

prope1ties in Lewis County from flooding allegedly caused by defendants' actions. However, 

the Washington Supreme Court has determined that, under RCW 4.12.01 0(1 ), mandatory 

venue for this action lies in Lewis County. The Court should therefore change venue to Lewis 

County. 

II. STATEMENT OF FACTS 

Plaintiffs own real properties located in Lewis County, Washington. Complaint,[~ 2.1-

2.7. Defendants own timberlands in Lewis County upon which they conduct forest practices. 

Complaint~~ 1.2, 2.8-2.1 0. Defendant Washington State Department ofNatural Resources 

also regulates these forest practices. Complaint~~ 1.2, 2.8. Plaintiffs allege that defendants 

engaged in negligent forest practices that contributed to Dooding, causing damage to 

plaintiffs' properties. Complainq[~ 1.2, 5.2. 

This case is one of four commenced in King County by separate groups of plaintiffs 

represented by the same counsel. These cases are as follows (together, the "Flood Cases"): 

• Forth eta!. v. State Dept. of Natural Res. eta!., King County No. 10-2-42009-6 KNT 

• Carey et al. v. State Dept. of Natural Res. eta!., King County No 10-2-42011-8 KNT 

• Ralph v. Weyerhaeuser Co. et al., King County No. 10-2-42012-6 KNT 

• Ralph v. State Dept. of Natural Res., King County No. 11-2-05769-1 KNT 

Defendants moved to dismiss the Flood Cases for lack of jurisdiction. The Court 

dismissed some ofthe Flood Cases, but declined to dismiss the others. Plaintiffs appealed the 

dismissals. The Comt stayed the actions not dismissed pending the outcome of the appeals. 

The Comt of Appeals, Division I, consolidated the appeals, and aftirmed. Ralph v. 

State Dept. ofNatural Res., 171 Wn. App. 262, 286 P.3d 992 (2012). Plaintiffs petitioned the 

Supreme Court for review, which was granted. Ralph v. State Dept. of Natural Res., 176 

Wn.2d 1024, 301 P.3d 1047 (2013). 
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The Supreme Court reversed, holding that RCW 4.12.010(1) identified the mandatory 

venue for all actions involving injury to real property, including the Flood Cases. Ralph v. 

State Dept. ofNatural Res., 182 Wn.2d 242, 343 P.3d 342 (2014). 

III. STATEMENT OF ISSUE 

Should venue for this action be changed to Lewis County? 

IV. EVIDENCE RELIED ·uPON 

This motion is based upon the plaintiffs' complaint and all other documents on file 

with the Comt in this action. 

V. AUTHORITY 

A. LEWIS COUNTY IS THE PROPER VENUE FOR THIS ACTION. 

In Ralph v. State Dept. o,[Natural Res., 182 Wn.2d 242, 343 P.3d 342 (2014), the 

Supreme Court held that RCW 4.12.010(1) applied to this action and determines the 

mandatory venue for this action. The statute provides that "actions 'for any injuries to real 

propmty' 'shall be commenced' in the county in which the property is located," and thus the 

county of the property is the "mandatory venue." Id. The change of venue is authorized by 

RCW 4.12.060, which requires a change of venue to the county where the action ought to 

have been commenced if"the county designated in the complaint is not the proper county." 

RCW 4.12.060 and .030(1). Therefore, venue must be changed to Lewis County. 

B. VENUE SHOULD ALSO BE CHANGED TO LEWIS COUNTY FOR THE 
20 CONVENIENCE Oli' THE WITNESSES. 

21 In addition to the reason set forth above, the Court should also change venue for the 

22 convenience ofthe witnesses. RCW 4.12.030(3). All of the plaintiffs are located in Lewis 

23 County, as are their properties. The storm and flooding occurred in Lewis County. In addition, 

24 the defendants' employees who witnessed the storm and flooding are also located in Lewis 

25 County. The same will be true for any third pmty witnesses. If this case proceeds to trial, 

26 defendants will ask that the jury be permitted to view the plaintiffs' properties. Therefore, 

27 even if venue were not required to be changed to Lewis County (and it is), the Comt should 

28 also change venue for the convenience ofthe witnesses. 
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C. PLAINTIFFS SHOULD PAY THE COSTS OF CHANGING VENUE. 

2 If a change of venue is ordered under RCW 4.12.030(1) because the plaintiff 

3 commenced the action in the wrong county, the plaintiff must pay the costs of changing 

4 venue. RCW 4.12.090(1). Here, plaintiffs commenced this action in King County despite 

5 more than a century of precedent requiring that the action be commenced in Lewis County. 

6 See, e.g., State ex ref. King County v. Superior Court of Pierce County, 104 Wash. 268, 176 P. 

7 352 (1918). Plaintiffs knew that the damaged properties were located in Lewis County, so 

8 plaintiffs could have determined the proper venue with reasonable diligence. Because 

9 plaintiffs commenced this action in King County instead of Lewis County, the Court should 

10 order plaintiffs to pay the costs of changing venue. 1 
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VI. CONCLUSION 

The Court should change venue to Lewis County because RCW 4.12.010(1) mandates 

transfer. Even if it were not mandatory, changing venue is appropriate for the convenience of 

the witnesses. The Court should order plaintiffs to pay the costs of changing venue. 

RESPECTFULLY SUBMITTED this 8th day of April, 2015. 

HILLIS CLARK MARTIN & PETERSON P.S. 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle W A 98101 ~2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 
Email: lou.peterson@hcmp.com; 

michael.scott@hcmp.com; 
alex. wu@hcmp.com 

Attomeys for Defendant 
Weyerhaeuser Company 

1 RCW 4.12.090(1) also requires courts to award defendants their attorneys' fees for changing venue to the 
proper county. Ifthe Court grants this motion, defendants will request an award of fees by separate motion. 
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State of Washington 
P.O. Box 40126 
Olympia, WA 98504-0126 
Telephone: (360) 586-6300 
Facsimile: (360) 586-6655 
Email: markj@atg.wa.gov 

Attorneys for Defendant 
Depat1ment ofNatural Resources 

CORR CRONIN MICHELSON BAUMGARDNER 

FOGG & MOORE LLP 

By s/ Kell P. Corr 
Kelly P. Corr, WSBA # 555 
Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fomth Ave., Suite 3900 
Seattle, WA 98154 
Telephone: (206) 625-8600 
Facsimile: (206) 625-0900 
Email: kcorr@corrcronin.com 

Attorneys for Defendant 
Green Diamond Resource Company 
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Chief Judge Patrick Oishi 
April 22, 2015 

Without Oral Argument 

STATE OF WASHINGTON 
KING COUNTY SUPERIOR COURT 

WILLIAM RALPH, individually, 

Plaintiff, 

v. 

STATE OF WASHINGTON 

NO. ll-2-05769-1KNT 

DNR'S MOTION TO CHANGE 
VENUE 

13 DEPARTMENT OF NATURAL 
RESOURCES, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Defendant. 

I. INTRODUCTION AND RELIEF REQUESTED 

Plaintiff commenced this action in King County to recover damages for injury to his 

property in Lewis County from flooding allegedly caused by defendants' actions. However, 

the Washington Supreme Court has detem1ined that, under RCW 4.12.010(1), mandatory 

venue for this action lies in Lewis County. The Court should therefore change venue to Lewis 

County. 

II. STATEMENT OF FACTS 

Plaintiff owns real property located in Lewis County, Washington. Complaint ~ 2.1. 

25 · Defendants own timberlands in Lewis County upon which they conduct forest practices. 

26 Complaint ~~ 1.2, 2.2-2.3. Plaintiff alleges that defendants engaged in negligent forest 
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1 practices that contributed to flooding, causing damage to plaintiff's property. Complaint ~~ 

2 

3 
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1.2, 5.2. 

This case is one of four commenced in King County by separate groups of plaintiffs 

represented by the same counsel. These cases are as follows (together, the "Flood Cases"): 

• Porth eta!. v. State Dept. of Natural Res. eta!., King County No. 10-2-42009-6 KNT 

7 • Carey eta!. v. State Dept. of Natural Res. eta!., King County No 10-2-42011-8 KNT 
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• Ralph v. Weyerhaeuser Co. eta!., King County No. 10-2-42012-6 KNT 

• Ralph v. State Dept. of Natural Res., King County No. 11-2-05769-1 KNT 

Defendants moved to dismiss the Flood Cases for lack of jurisdiction. The Court 

dismissed some of the Flood Cases, but declined to dismiss the others. Plaintiffs appealed the 

dismissals. The Court stayed the actions not dismissed pending the outcome of the appeals. 

The Court of Appeals, Division I, consolidated the appeals, and affirmed. Ralph v. 

State Dept~ of Natural Res., 171 Wn. App. 262, 286 P.3a' 992 (2012). Plaintiffs petitioned the 

Supreme Court for review, which was granted. Ralph v. State Dept. of Natural Res., 176 

Wn.2d 1024, 301 P.3d 1047 (2013). 

The Supreme Court reversed, holding that RCW 4.12.010(1) identified the "mandatory 

venue" for all actions involving injury to real property, including the Flood Cases. "We hold 

that RCW 4.12.010 applies to tort actions seeking monetary relief for damages to real property 

and relates to venue, not jurisdiction. If an action for injuries tq real property is commenced in 

an improper county, the result is not dismissal but rather a change of venue to the county in 

which the real property is located. We therefore reverse the Court of Appeals and remand to 

the trial court for further proceedings consistent with this opinion." Ralph v. State Dept. of 

DNR'S MOTION TO CHANGE VENUE 2 
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Natural Res., 182 Wn.2d 242, 343 PJd 342 (2014), slip op. at p. 18 (copy attached). 

Consistent with the Supreme Court's decision this case should be transferred to the county in 

which the real prope1iy is located. 

III. STATEMENT OF ISSUE 

Should venue for tlus action be changed to Lewis County? 

IV. EVIDENCE RELIED UPON 

8 This motion is based upon the plaintiffs complaint and all other documents on file with 

9 the Court in this action. 
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v. AUTHORITY 

A. Lewis County Is the Proper Venue for This Action 

In Ralph v. State Dept. of Natural Res., 182 Wn.2d 242, 343 P.3d 342 (2014), the 

Supreme Court held that RCW 4.12.010(1) applied to this action and determines the mandatory 

venue for this action. The statute provides that "actions 'for any injuries to real property' 

'shall be commenced' in the county in which the property is located," and thus the county of 

the property is the "mandatory venue." Id The change of venue is authorized by RCW 

4.12.060, which requires a change of venue to the county where the action ought to have been 

commenced if "the county designated in the complaint is not the proper county." · RCW 

4.12.060 and .030(1). Therefore, venue must be changed to Lewis County. 

B. Venue Should Also Be Changed to Lewis County for the Convenience of 
the Witnesses 

In addition to the reason set forth above, the Court should also change venue for the 

convecience of the witnesses. RCW 4.12.030(3). The plaintiff is located in Lewis County, as 

is his property. The storm and flooding occurred jn Lewis County. In addition, the 
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defendants' employees who witnessed the stmm and flooding are also located in Lewis 

County. The same will be true for any third party witnesses. If this case proceeds to trial, 

defendants will ask that the jury be pem1i1ied to view the plaintiffs property. Therefore, even 

if venue were not required to be changed to Lewis County (and it is), the Court should also 

change venue for the convenience of the witnesses. 

c. Plaintiff Should Pay the Costs of Changing Venue 

If a change of. venue is ordered under RCW. 4.12.030(1) because the plaintiff 

COl1111,lenced the action in the wrong county, the plaintiff must pay the costs of changing venue. 

RCW 4.12.090(1). Here, plaintiff commenced this action in King County despite more than a 

century of precedent requiring that the action be commenced in Lewis County. See, e.g., State 

ex rel. King County v .. Superior Court of Pierce County, 104 Wash. 268, 176 P. 352 (1918). 

Plaintiff knew that the damaged property was located in Lewis County, so plaintiff could have 

detetmined the proper venue with reasonable dili.gence. Because plaintiff commenced this 

action in King County instead of Lewis County, the Court should order plaintiff to pay the 

costs of changing venue. 1 

VI. CONCLUSION 

The Court should change venue to Lewis County because RCW 4.12.010(1) and Ralph 

v. DNR mandate the tr::msfer. Even if it were not mandatory, changing venue is appropriate for 

the convenience of the witnesses. The Court should order plaintiff to pay the costs of changing 

venue. 

1 RCW 4.12.090(1) also requires courts to award defendants their attorneys' fees for changing venue to 
26 the proper county. If the Court grants this motion, defendants will request an award of fees by separate motion. 
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DATED this 13111 day of April, 2015. 

DNR'S MOTION TO CHANGE VENUE 

ROBERT W. FERGUSON 

. ~tto\ey Generlli 

•! • ... 'Az_~.._c--\ b~ 
""'~- 6 

MARK C. JOBSON, WSBA No. 22171 
Assistant Attorney General 
Attorney for DNR. 
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PROOF OF SERVICE 

I certify that I caused service of a copy of this document on all parties or their counsel 

of record on the date below as follows: 

!Z]US Mail Postage Prepaid via Consolidated Mail Service 

~F AU COCHRAN VERTETIS AMALA, PLLC 
Darrell L. Cochran 
Kevin M. Hastings 
911 Pacific Avenue, Suite 200 
Tacoma, Washington 98402 

I certify under penalty of perjury under the laws of the state of Washington that the 

foregoing is true ru1d coiTect. 

DATED this I ;3 £d_ day of April, 2015, at Tumwater, Washington. 
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IL----.------------

THE HONORABLE BRIAN D. GAIN 

APRIL 16,2015 
WITHOUT ORAL ARGUMENT 

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

WILLIAM RALPH, individually, 

Plaintiff, 

v. 

WEYERHAEUSER COMPANY, a 
Washington corporation; and GREEN 
DIAMOND RESOURCE COMPANY, a 
Washington corporation, 

Defendants. 
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I. INTRODUCTION AND RELIEF REQUESTED 

Plaintiff commenced this action in King County to recover damages for injury to his 

property in Lewis County from flooding allegedly caused by defendants' actions. However, 

the Washington Supreme Court has determined that, under RCW 4.12.010(1), mandatory 

venue for this action lies in Lewis County. The Court should therefore change venue to Lewis 

County. 

II. STATEMENT OF FACTS 

Plaintiff owns real property located in Lewis County, Washington. Complaint~ 2.1. 

Defendants own timberlands in Lewis County upon which they conduct forest practices. 

Complaint~~ 1.2, 2.2-2.3. Plaintiff alleges that defendants engaged in negligent forest 

practices that contributed to flooding, causing damage to plaintiffs property. Complaint~~ 

1.2, 5.2. 

This case is one of four commenced in King County by separate groups of plaintiffs 

represented by the same counsel. These cases are as follows (together, the "Flood Cases''): 

• Forth eta!. v. State Dept. ofNatural Res. eta!., King County No. 10-2-42009-6 KNT 

• Carey et al. v. State Dept. of Natural Res. eta!., King County No 10-2-42011-8 KNT 

• Ralph v. Weyerhaeuser Co. et al., King County No. 10-2-42012-6 KNT 

• Ralph v. State Dept. of Natural Res., King County No. 11-2-05769-1 KNT 

Defendants moved to dismiss the Flood Cases for lack of jurisdiction. The Comt 

dismissed some of the Flood Cases, but declined to dismiss the others. Plaintiffs appealed the 

dismissals. The Court stayed the actions not dismissed pending the outcome of the appeals. 

The Court of Appeals, Division I, consolidated the appeals, and affirmed. Ralph v. 

State Dept. ofNatural Res., 171 Wn. App. 262,286 P.3d 992 (2012). Plaintiffs petitioned the 

Supreme Comt for review, which was granted. Ralph v. State Dept. o.fNatural Res., 176 

Wn.2d 1024, 301 P.3d 1047 (2013). 
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The Supreme Court reversed, holding that RCW 4.12.010(1) identified the mandatory 

venue for all actions involving injury to real property, including the Flood Cases. Ralph v. 

State Dept. of Natural Res., 182 Wn.2d 242, 343 P.3d 342 (2014). 

III. STATEMENT OF ISSUE 

Should venue for this action be changed to Lewis County? 

IV. EVIDENCE RELIED UPON 

This motion is based upon the plaintiffs complaint and all other documents on file 

with the Court in this action. 

V. AUTHORITY 

A. LEWIS COUNTY Is THE PROPER VENUE FOR TI-llS ACTION. 

In Ralph v. State Dept. ofNatural Res., 182 Wn.2d 242,343 P.3d 342 (2014), the 

Supreme Court held that RCW 4.12.01 0(1) applied to this action and determines the 

mandatory venue for this action. The statute provides that "actions 'for any injuries to real 

property' 'shall be commenced' in the county in which the property is located," and thus the 

county of the property is the "mandatory venue." Id. The change of venue is authorized by 

RCW 4.12.060, which requires a change of venue to the county where the action ought to 

have been commenced if"the county designated in the complaint is not the proper county." 

RCW 4.12.060 and .030(1). Therefore, venue must be changed to Lewis County. 

B. VENUE SHOULD ALSO BE CHANGED TO LEWIS COUNTY FOR THE 
CONVENIENCE OF THE WITNESSES. 

21 In addition to the reason set fotih above, the Comi should also change venue for the 

22 convenience of the witnesses. RCW 4.12.030(3). The plaintiff is located in Lewis County, as 

23 is his property. The storm and flooding occurred in Lewis County. In addition, the defendants' 

24 employees who witnessed the storm and flooding are also located in Lewis County. The same 

25 will be true for any third party witnesses. If this case proceeds to trial, defendants will ask that 

26 the jury be permitted to view the plaintiffs property. Therefore, even if venue were not 

27 required to be changed to Lewis County (and it is), the Court should also change venue for the 

28 convenience of the witnesses. 
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C. PLAINTIFF SHOULD PAY THE COSTS OF CHANGING VENUE. 

2 If a change of venue is ordered under RCW 4.12,030(1) because the plaintiff 

3 commenced the action in the wrong county, the plaintiff must pay the costs of changing 

4 venue. RCW 4.12.090(1 ). Here, plaintiff commenced this action in King County despite more 

5 than a century of precedent requiring that the action be commenced in Lewis County. See, 

6 e.g., State ex rel. King County v. Superior Court ofPierce County, 104 Wash. 268, 176 P. 352 

7 (1918). Plaintiff knew that the damaged propetiy was located in Lewis County, so plaintiff 

8 could have determined the proper venue with reasonable diligence. Because plaintiff 

9 commenced this action in King County instead of Lewis County, the Court should order 

10 plaintiff to pay the costs of changing venue. 1 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

VI. CONCLUSION 

The Court should change venue to Lewis County because RCW 4.12.010(1) mandates 

transfer. Even if it were not mandatory, changing venue is appropriate for the convenience of 

the witnesses. The Court should order plaintiff to pay the costs of changing venue. 

RESPECTFULLY SUBMITTED this 8th day of April, 2015. 

HILLIS CLARK MARTIN & PETERSON P.S. 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA # 12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Mmtin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle WA 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 
Email: lou.peterson@hcmp.com; 

michael.scott@hcmp.com; 
alex. wu@hcmp.com 

Attorneys for Defendant 
Weyerhaeuser Company 

1 
RCW 4.12.090(1) also requires courts to award defendants their attorneys' fees for changing venue to the 

propet· county. If the Court grants this motion, defendants will request an award of fees by separate motion. 
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NO: 11100.183 4826-8168-7331vl 

CORR CRONIN MICHELSON BAUMGARDNER 

FOGG & MooRE LLP 

By s/ Kelly P. Corr 
Kelly P. Corr, WSBA # 555 
Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Ave., Suite 3900 
Seat·tle, WA 98154 
Telephone: (206) 625-8600 
Facsimile: (206) 625-0900 
Email: kcorr@corrcronin.com 

Attorneys for Defendant 
Green Diamond Resource Company 
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THE HONORABLE ROGER ROGOFF 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

VIRGINIA CAREY, individually; JAMIE 
CAREY, individually; P ARADYCE 
INDUSTRIES INC., d/b/a THE PRINT SHOP, 
a Washington Corporation, 

Plaintiffs, 

vs. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES; 
WEYERHAEUSER COMPANY, a Washington 
Corporation; and GREEN DIAMOND 
RESOURCE COMPANY, a Washington 
Corporation, 

Defendants. 

No. 10-2-42011-8 KNT 

PLAINTIFFS' OPPOSITION TO 
DEFENDANT WEYERHAEUSER'S 
MOTION TO CHANGE VENUE 

I. INTRODUCTION 

21 Defendant Weyerhaeuser's motion does not present a difficult question because, due 

22 to its own failures, Weyerhaeuser has waived the affirmative defense of improper venue. The 

23 Washington Civil Rules and supporting case law are clear that a defendant waives an 

24 objection to improper venue where, like Weyerhaeuser, the defendant (1) failed to plead the 

25 affirmative defense of improper venue, and (2) failed to join improper venue in a CR 12(b) 

26 motion to dismiss. 
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"[T]he doctrine of waiver is sensible and consistent with the policy and spirit behind 

our modern day procedural rules, which exist to foster and promote 'the just, speedy, and 

inexpensive determination of every action."' Lybbert v. Grant County, 141 Wn.2d 29, 39, 1 

P.3d 1124 (2000) (quoting CR 1(1)). "If litigants are at liberty to act in an inconsistent 

fashion or employ delaying tactics, the purpose behind the procedural rules may be 

compromised." Id. Here, Defendant Weyerhaeuser made the entirely tactical decision to 

ignore the venue issue in favor of moving for outright dismissal. The reason is clear: 

Plaintiffs may have been barred from refiling due statute of limitations issues. In taking this 

extreme and aggressive posture, Weyerhaeuser declined to raise improper venue as an 

affirmative defense1
, and would not even acknowledge (let alone request) in its CR 12(b) 

motion to dismiss that an alternative remedy was to transfer venue. In fact, Weyerhaeuser 

refuted that transfer of venue was a remedy at all. 

Weyerhaeuser's zero sum game took the Plaintiffs on a long and expensive trip to the 

Supreme Court, where Plaintiffs won at Weyerhaeuser's own bully tactics. After years of 

litigation, the consequences for Weyerhaeuser are now manifest and significant: It is barred 

from asserting improper venue, and the Court should handedly deny Weyerhaeuser's present 

motion on this ground alone. Even if the Court disagrees, Weyerhaeuser's motion should be 

denied on several other grounds that are detailed below. 

II. RELEVANTFACTS 

20 Plaintiffs own real property in Lewis County that was damaged on or around 

21 December 3, 2007, as the result of flood waters from the Chehalis River. 2 They filed suit on 

22 December 2, 20 10, alleging that the damage to their real and personal property was the result 

23 

24 

25 

26 

1 None of the other defendants raised the affirmative defense of improper venue, either. Defendant DNR's 
answer purports to "reserve[] the right to move for a change of venue as permitted by court rule and statute," but 
Defendant DNR failed to adhere to CR 8 and CR 12 by pleading improper venue as an affirmative defense. Exs. 
C-D. 
2 Cochran Dec!. at Ex. A. 
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of the defendants' unreasonable forest practices, including timber harvesting, extraction, and 

road building on hazardous steep slopes in the upper Chehalis River basin. 3 

Nearly three months later, Defendant Weyerhaeuser finally answered the complaint, 

presumably right after drafting its CR 12(b) motion to dismiss.4 Weyerhaeuser admitted that 

venue was King County under RCW 4.92.010 "by reason of the joinder of an additional 

defendant, in this case Defendants Weyerhaeuser Company and Green Diamond Resource 

Company."5 

On June 13, 2011, Defendant Weyerhaeuser moved to dismiss for lack of subject 

matter jurisdiction under CR 12(b)(l), contending that the case was improperly filed in King 

County Superior Court.6 Notably, Weyerhaeuser did not join an improper venue objection; 

instead, it took the position that "the Court may not transfer venue to Lewis County."7 

Weyerhaeuser's motion to dismiss was denied. 8 Appeal was taken in related cases, 

and this matter was stayed pending the final outcome of the appeal.9 

On December 31, 20 14, the Washington State Supreme Court reversed the summary 

dismissal the related cases, holding that King County Superior Court has jurisdiction even 

though the case involved real property located in a different county. 10 The Supreme Court's 

opinion mandated on April 2, 2015. 11 

3Jd. 
4 Jd. at Ex. B. 
5 Jd. at Ex. A. 
6 Jd. at Ex. C. 
7 Jd. at Ex. B. 
8 Id. at Ex. F. 

9Jd. 
10 Jd. at Ex. G. 
11 I d. at Ex. I-I. 
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III. EVIDENCE RELIED UPON 

This motion relies upon the Declaration of Darrell L. Cochran In Support ofPlaintiffs' 

Opposition to Defendant Weyerhaeuser's Motion to Change Venue, as well as the existing 

record on file. 

IV. LEGAL ARGUMENT 

"The initial choice of venue belongs to the plaintiff." Eubanks v. Brown, 180 Wn.2d 

590, 595, 327 P.3d 635 (2014). "If initial venue is not proper as to the defendant, the 

defendant may either waive their objection to the erroneous venue by failing to object or 

move to transfer the case to where venue is proper." Id; see also Oltman v. Holland America 

Line USA, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008) (citing CR 12(h)(1)) (An 

affirmative defense of improper venue is waived if not made by motion under the rule or 

included in a responsive pleading."); Andrews v. Cusin, 65 Wn.2d 205, 396 P.2d 155 (1964) 

("An affirmative defense of improper venue is waived if not made by motion under the rule or 

included in a responsive pleading."); Kahclamat v. Yakima County, 31 Wn. App. 464, 466, 

643 P.2d 453 (1982) ("When ... a rule 12(b) defense or objection is raised by motion prior to 

pleading or in conjunction with the responsive pleading ... a failure to join all other 12(b) 

defenses or objections which were then available to the defendant results in a waiver of the 

omitted defenses or objections."). 

A. Defendant Weyerhaeuser Waived Its Objection To Venue By Failing To 
Affirmatively Plead Improper Venue Or Join All Defenses In Its CR 12(b) 
Motion. 

The defense of improper venue must be pleaded affirmatively in an answer under CR 

8 or made by motion under CR 12(b)(3). Raymondv. Fleming, 24 Wn. App. 112, 114-115, 

600 P.2d 614 (1979) (applying this rule to the CR 12(b)(5) defense of insufficient service of 

process); Kahclamat, 31 Wn. App. at 467 (applying Raymond to hold that a defendant waived 

the affirmative defense of improper venue). "Affirmative defenses 'shall be asserted in the 

responsive pleading,' or, alternatively, a defendant may assert lack of subject matter or 
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personal jurisdiction, improper venue, insufficient process, insufficient service, failure to state 

a claim, or failure to join a party in a motion filed under CR 12(b)." Oltman v. Holland 

America Line USA, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008). 

Here, Weyerhaeuser failed to assert the affirmative defense of improper venue in its 

answer and failed to join the defense in its CR 12(b) motion to dismiss. In fact, Weyerhaeuser 

not only waited three months to even file an answer-long after the 20 days given under the 

civil rules12-but also Weyerhaeuser expressly refuted that transfer of venue was even an 

option. In its motion, Weyerhaeuser stated, 

Plaintiffs may argue that the Court may cure this jurisdictional defect by 
transferring venue to Lewis County. This argument lacks merit. 

Weyerhaeuser strategically engaged in this zero sum game because Plaintiffs could have been 

at risk of being barred by the statute of limitations if they were forced to refile. But this tactic 

now has a manifest and certain outcome, which is that Weyerhaeuser has waived the defense 

of improper venue. Kahclamat, 31 Wn. App. at 466; CR 12(g)13
; CR 12(h)(1)14

• 

Kachlamat is on all fours. There, the issue was whether "the defendant waive[d] its 

right to request a change of venue by not asserting its objections to venue in a motion prior to 

pleading or in its answer, and in waiting a year to make its request." Division One answered 

affirmatively. "A rule 12(b) defense or objection must be asserted by a defendant either by 

motion prior to pleading or else in its responsive pleading if no rule 12(b) motions were made 

by the defendant before so pleading." Id (Emphasis added); see also Raymond, 24 Wn. App. 

12 Even if Weyerhaeuser had pleaded improper venue as an affirmative defense, this dilatory conduct alone 
would constitute a waiver under Washington law. Ronljue v. Fairchild, 60 Wn. App. 278, 803 P.2d 57 (1991); 
Raymond, 24 Wn. App. 112. 
13 CR 12(g) states: "A party who makes a motion under this rule may join with it any other motions herein 
provided for and then available to him. If a party makes a motion under this rule but omits therefrom any 
defense or objection then available to him which this rule permits to be raised by motion, he shall not 
thereafter make a motion based on the defense or objection so omitted, except a motion as provided in 
subsection (h)(2) hereof on any of the grounds there stated." (Emphasis added). 
14 CR 12(h)(l) states: "A defense of lack of jurisdiction over the person, improper venue, insufficiency of 
process, or insufficiency of service of process is waived (A) if omitted from a motion in the circumstances 
described in section (g), or (B) if it is neither made by motion under this rule nor included in a responsive 
pleading or an amendment thereof permitted by rule 15(a) to be made as a matter of course." 
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at 114-115. The Kahclamat Court held that the defendant waived his challenge to venue 

because he did not move to change venue "until many months after its answer and motion to 

dismiss were filed." !d. 

Like in Kachlamat, Weyerhaeuser failed to raise improper venue as an affirmative 

defense and failed to join the defense in its CR 12(b) motion. After a lengthy appeal process, 

Weyerhaeuser now argues, for the first time, that venue is improper. But Washington law is 

clear: A defendant waives the right to assert improper venue if it ( 1) fails to affirmatively 

plead the defense in a responsive pleading and (2) fails to join the defense in a CR 12(b) 

motion. Weyerhaeuser has waived the relief it now requests, and its motion should be denied 

on this ground alone. 

B. Even If Weyerhaeuser Did Not Waive The Affirmative Defense oflmproper 
Venue, Its Motion Should Be Denied For Other Reasons. 

1. Weyerhaeuser Is Equitably Estopped From Asserting Improper Venue. 

Weyerhaeuser is equitably estopped from asserting improper venue because its answer 

admits that venue is proper under RCW 4.92.010(4) by virtue of its joinder. Equitable 

estoppel 

requires an admission, statement, or act, inconsistent with the claim 
afterwards asserted; action by the party on the faith of such admission, 
statement, or act; and injury to such other party arising from permitting the 
first party to contradict or repudiate such admission, statement, or act. 

Raymond, 24 Wn. App. 112, 115,600 P.2d 614 (1979). 

Here, Weyerhaeuser admitted to proper venue in King County by virtue of its joinder 

to an action where the State was a party. The only motion it brought was to challenge subject 

matter jurisdiction, never attempting to challenge venue. It cannot now take the completely 

inconsistent position after years of litigation and losing on appeal. See, E.g., Raymond, 24 

Wn. App. at 115. Plaintiffs acted on this apparent concession by avoiding negotiations with 

Weyerhaeuser about agreeing to change venue. The injury here would be manifest now 
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because Plaintiffs may have to wait several more years to resolve another issue on appeal that 

Weyerhaeuser failed to raise before. 

2. Venue Is Proper In King County. 

This case also presents the situation where two or more venue statutes apply. Where 

there are competing venue statutes, determining the proper venue rests in the sound discretion 

of the trial court. Dill v. Public Utility Dist. No. 2 of Grant County, 3 Wn. App. 360, 366, 475 

P.2d 309 (1970). Here, the flooding damage at issue caused a great deal of damage to 

Plaintiffs; part ofthis will be damage to their real propeliy, but another portion of the damage 

analysis will entail damage to their personal property as well as emotional distress in seeing 

their property destroyed. In this vein, RCW 4.12.020 applies, which mandates that actions for 

the recovery of damages for injuries to the person or for injury to personal property shall be 

tried in the county where the cause arose.IS See also RCW 4.92.010 (venue is proper by 

reason of joinder of an additional defendant); RCW 4.12.025(3)("The venue of any action 

brought against a corporation, at the option of the plaintiff, shall be: (a) In the county where 

the tort was committed; ... or (d) in the county where the corporation has its residence"). In 

the present case, the tort was committed and the cause of action arose at Weyerhaeuser's 

headquarters in King County, where the policies and procedures causing the negligent timber 

practices were born, cultivated, and ordered. 

15 RCW 4.12.020 states in relevant part: 

Actions for the following causes shall be tried in the county where the cause, or some part thereof, 
24 arose: 

25 

26 

* * * 
(3) For the recovery of damages for injuries to the person or for injury to personal property, the plaintiff shall 
have the option of suing either in the county in which the cause of action or some part thereof arose, or in the 
county in which the defendant resides, or if there be more than one defendant, where some one of the defendants 
resides, at the time of the commencement of the action. 
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3. Witness Convenience Does Not Warrant Transferring Venue. 

A court may transfer venue to serve "the convenience of witnesses." 16 RCW 

4.12.030(3). Here, on a balance, there cannot be a reasonable debate that most ofthe central 

witnesses to this lawsuit will be in King County. The underlying forest practices and policies 

that caused damages to Plaintiffs' property occurred at the Weyerhaeuser headquarters. All of 

the necessary documents will be coming from the Weyerhaeuser headquarters, and in fact, 

before this case was dismissed, the undersigned was planning to visit Weyerhaeuser 

headquarters to review the boxes of responsive discovery documents. The experts as well will 

also likely be from King County or immediately surrounding counties. The only witnesses 

who will be in Lewis County are the Plaintiffs and some eyewitnesses. Taken together, 

witness convenience does not weigh in favor of transferring venue. 

C. If Weyerhaeuser's Motion Is Granted, Plaintiffs Should Not Be Ordered To Pay 
the Costs ·Of Transfering Venue. 

Weyerhaeuser requests that the Court order that Plaintiffs pay the costs of changing 

venue, and if granted, it plans to move the Court for an award of attorney fees as well. 

Certainly this is a bold request in light of its clear waiver of improper venue and decision to 

take an extreme position that forced years of litigation. Under law, though, the party who 

obtains the change must pay the cost of transfer where, like here, the case was filed in the 

correct county. RCW 4.12.090; 4.92.010; RCW 4.12.025(3). If the Court disagrees, 

Plaintiffs would ask that the Court preemptively deny Weyerhaeuser's future request to move 

the Court for fees and costs. 

v. CONCLUSION 

22 For the foregoing reasons, Plaintiffs respectfully ask the Court deny Defendant 

23 Weyerhaeuser's motion to change venue. 

24 // 

25 

26 16 Weyerhaeuser does not argue that justice cannot be obtained in King County. 
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RESPECTFULLY SUBMITTED this 14th day of April, 2015. 

PFAU COCHRAN VERTETIS AMALA, PLLC 

Darrell L. Cochran, WSBA No. 22851 
Kevin M. Hastings, WSBA No. 42316 
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CERTIFICATE OF SERVICE 

2 

3 
I, Laura Neal, hereby declare under penalty of perjury under the laws of the State of 

4 
Washington that that I am employed at Pfau Cochran Vertetis Amala PLLC. 

5 I served the foregoing document via Email I Legal Mesesnger by directing delivery to 

6 

7 

8 

9 

the following individuals: 

Mark Jobson 
Attorney General of Washington 
7141 Cleanwater Drive SW 
P.O. Box 40126 
Olympia, WA 98504-0126 
Attorney for: State of Washington Dept. ofNatural Resources 

10 
Kelly P. Corr 

11 Seann C. Colgan 
Joshua J. Preece 

12 Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 

13 Seattle, WA 98154 
Attorneys for: Green Diamond Resource Company 

14 
Louis D. Peterson 

15 Hillis Clark Martin & Peterson, P.S. 
1221 Second Avenue 

16 Suite 500 
Seattle, WA 98101 

17 Attorney for: Weyerhaeuser Company 

18 

19 
DATED this 14th day of April, 2015. 

20 

21 

22 

23 

24 

25 

26 

4852-7548-1891, v. 2 
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THE HONORABLE PATRICK OISHI 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

WILLIAM FORTH, individually; GUY 
BAUMAN, individually; EILEEN BAUMAN, 
individually; LINDA STANLEY, individually 
and as personal representative IN RE THE 
ESTATE OF CORAL COTTEN; ROCHELLE 
STANLEY as personal representative IN RE 
THE ESTATE OF CORAL COTTEN; 
DONALD LEMASTER, individually; and 
DAVID GIVENS, individually, 

Plaintiffs, 

vs. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES; 
WEYERHAEUSER COMPANY, a Washington 
corporation; and GREEN DIAMOND 
RESOURCE COMPANY, a Washington 
corporation, 

Defendants. 

No. 10-2-42009-6 KNT 

PLAINTIFFS' OPPOSITION TO 
DEFENDANT WEYERHAEUSER'S 
MOTION TO CHANGE VENUE 

I. INTRODUCTION 

Defendant Weyerhaeuser's motion does not present a difficult question because, due 

to its own failures, Weyerhaeuser has waived the affirmative defense of improper venue. The 

Washington Civil Rules and supporting case law are clear that a defendant waives an 
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objection to improper venue where, like Weyerhaeuser, the defendant (1) failed to plead the 

affirmative defense of improper venue, and (2) failed to join improper venue in a CR 12(b) 

motion to dismiss. 

"[T]he doctrine of waiver is sensible and consistent with the policy and spirit behind 

our modern day procedural rules, which exist to foster and promote 'the just, speedy, and 

inexpensive determination of every action."' Lybbert v. Grant County, 141 Wn.2d 29, 39, 1 

P.3d 1124 (2000) (quoting CR 1(1)). "If litigants are at liberty to act in an inconsistent 

fashion or employ delaying tactics, the purpose behind the procedural rules may be 

compromised." !d. Here, Defendant Weyerhaeuser made the entirely tactical decision to 

ignore the venue issue in favor of moving for outright dismissal. The reason is clear: 

Plaintiffs may have been barred from refiling due statute of limitations issues. In taking this 

extreme and aggressive posture, Weyerhaeuser declined to raise improper venue as an 

affirmative defense1
, and would not even acknowledge (let alone request) in its CR 12(b) 

motion to dismiss that an alternative remedy was to transfer venue. In fact, Weyerhaeuser 

refuted that transfer of venue was a remedy at all. 

Weyerhaeuser's zero sum game took the Plaintiffs on a long and expensive trip to the 

Supreme Court, where Plaintiffs won at Weyerhaeuser's own bully tactics. After years of 

litigation, the consequences for Weyerhaeuser are now manifest and significant: It is barred 

from asserting improper venue, and the Court should handedly deny Weyerhaeuser's present 

motion on this ground alone. Even ifthe Court disagrees, Weyerhaeuser's motion should be 

denied on several other grounds that are detailed below. 

1 None of the other defendants raised the affirmative defense of improper venue, either. Defendant DNR's 
answer purports to "reserve[] the right to move for a change of venue as permitted by court rule and statute," but 
Defendant DNR failed to adhere to CR 8 and CR 12 by pleading improper venue as an affirmative defense. Exs. 
C-D. 
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II. RELEVANT FACTS 

Plaintiffs own real property in Lewis County that was damaged on or around 

December 3, 2007, as the result of flood waters from the Chehalis River. 2 They filed suit on 

December 2, 2010, alleging that the damage to their real and personal property was the result 

of the defendants' unreasonable forest practices, including timber harvesting, extraction, and 

road building on hazardous steep slopes in the upper Chehalis River basin. 3 

Nearly three months later, Defendant Weyerhaeuser finally answered the complaint.4 

Weyerhaeuser admitted that venue was King County under RCW 4.92.010 "by reason of the 

joinder of an additional defendant, in this case Defendants Weyerhaeuser Company and Green 

Diamond Resource Company."5 

On June 13, 2011, Defendant Weyerhaeuser moved to dismiss for lack of subject 

matter jurisdiction under CR 12(b)(1), contending that the case was improperly filed in King 

County Superior Court.6 Notably, Weyerhaeuser did not join an improper venue objection; 

instead, it took the position that "the Court may not transfer venue to Lewis County."7 

Weyerhaeuser's motion to dismiss was granted, and Plaintiffs appealed.8 On 

December 31, 2014, the Washington State Supreme Court reversed the summary dismissal, 

holding that King County Superior Court has jurisdiction even though the case involved real 

property located in a different county.9 The Supreme Court's opinion mandated on April 2, 

2015. 10 

2 Cochran Dec!. at Ex. A. 

3Jd. 
4 Id. at Ex. B. 
5 Jd. at Ex. A. 
6 ld. at Ex. E. 
7 Id. at Ex. B. 
8 Jd. at Ex. F. 
9 Jd. at Ex. G. 
10 Jd. at Ex. I-I. 
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III. EVIDENCE RELIED UPON 

This motion relies upon the Declaration of Darrell L. Cochran In Support of Plaintiffs' 

Opposition to Defendant Weyerhaeuser's Motion to Change Venue, as well as the existing 

record on file. 

IV. LEGAL ARGUMENT 

"The initial choice of venue belongs to the plaintiff." Eubanks v. Brown, 180 Wn.2d 

590, 595, 327 P.3d 635 (2014). "If initial venue is not proper as to the defendant, the 

defendant may either waive their objection to the erroneous venue by failing to object or 

move to transfer the case to where venue is proper." Id; see also Oltman v. Holland America 

Line USA, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008) (citing CR 12(h)(1)) (An 

affirmative defense of improper venue is waived if not made by motion under the rule or 

included in a responsive pleading."); Andrews v. Cusin, 65 Wn.2d 205, 396 P.2d 155 (1964) 

("An affirmative defense of improper venue is waived if not made by motion under the rule or 

included in a responsive pleading."); Kahclamat v. Yakima County, 31 Wn. App. 464, 466, 

643 P.2d 453 (1982) ("When ... a rule 12(b) defense or objection is raised by motion prior to 

pleading or in conjunction with the responsive pleading ... a failure to join all other 12(b) 

defenses or objections which were then available to the defendant results in a waiver of the 

omitted defenses or objections."). 

A. Defendant Weyerhaeuser Waived Its Objection To Venue By Failing To 
Affirmatively Plead Improper Venue Or Join All Defenses In Its CR 12(b) 
Motion. 

The defense of improper venue must be pleaded affirmatively in an answer under CR 

8 or made by motion under CR 12(b )(3). Raymond v. Fleming, 24 Wn. App. 112, 114-115, 

600 P.2d 614 (1979) (applying this rule to the CR 12(b)(5) defense of insufficient service of 

process); Kahclamat, 31 Wn. App. at 467 (applying Raymond to hold that a defendant waived 

the affirmative defense of improper venue). "Affirmative defenses 'shall be asserted in the 

responsive pleading,' or, alternatively, a defendant may assert lack of subject matter or 
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personal jurisdiction, improper venue, insufficient process, insufficient service, failure to state 

a claim, or failure to join a party in a motion filed under CR 12(b)." Oltman v. Holland 

America Line USA, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008). 

Here, Weyerhaeuser failed to assert the affirmative defense of improper venue in its 

answer and failed to join the defense in its CR 12(b) motion to dismiss. In fact, Weyerhaeuser 

not only waited three months to even file an answer-long after the 20 days given under the 

civil rules11-but also Weyerhaeuser expressly refuted that transfer of venue was even an 

option. In its motion, Weyerhaeuser stated, 

Plaintiffs may argue that the Court may cure this jurisdictional defect by 
transferring venue to Lewis County. This argument lacks merit. 

Weyerhaeuser strategically engaged in this zero sum game because Plaintiffs could have been 

at risk of being barred by the statute of limitations if they were forced to refile. But this tactic 

now has a manifest and certain outcome, which is that Weyerhaeuser has waived the defense 

of improper venue. Kahclamat, 31 Wn. App. at 466; CR 12(g)12
; CR 12(h)(l)13

. 

Kachlamat is on all fours. There, the issue was whether "the defendant waive[ d] its 

right to request a change of venue by not asserting its objections to venue in a motion prior to 

pleading or in its answer, and in waiting a year to make its request." Division One answered 

affirmatively. "A rule 12(b) defense or objection must be asserted by a defendant either by 

motion prior to pleading or else in its responsive pleading if no rule 12(b) motions were made 

by the defendant before so pleading." Id (Emphasis added); see also Raymond, 24 Wn. App. 

11 Even if Weyerhaeuser had pleaded improper venue as an affirmative defense, this dilatory conduct alone 
would constitute a waiver under Washington law. Romjue v. Fairchild, 60 Wn. App. 278, 803 P.2d 57 (1991); 
Raymond, 24 Wn. App. 112. 
12 CR 12(g) states: "A party who makes a motion under this rule may join with it any other motions herein 
provided for and then available to him. If a party makes a motion under this rule but omits therefrom any 
defense or objection then available to him which this rule permits to be raised by motion, he shall not 
thereafter make a motion based on the defense or objection so omitted, except a motion as provided in 
subsection (h)(2) hereof on any of the grounds there stated." (Emphasis added). 
13 CR 12(h)(1) states: "A defense of lack of jurisdiction over the person, improper venue, insufficiency of 
process, or insufficiency of service of process is waived (A) if omitted from a motion in the circumstances 
described in section (g), or (B) if it is neither made by motion under this rule nor included in a responsive 
pleading or an amendment thereof permitted by rule 15(a) to be made as a matter of course." 
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at 114-115. The Kahclamat Court held that the defendant waived his challenge to venue 

because he did not move to change venue "until many months after its answer and motion to 

dismiss were filed." Id. 

Like in Kachlamat, Weyerhaeuser failed to raise improper venue as an affirmative 

defense and failed to join the defense in its CR 12(b) motion. After a lengthy appeal process, 

Weyerhaeuser now argues, for the first time, that venue is improper. But Washington law is 

clear: A defendant waives the right to assert improper venue if it ( 1) fails to affirmatively 

plead the defense in a responsive pleading and (2) fails to join the defense in a CR 12(b) 

motion. Weyerhaeuser has waived the relief it now requests, and its motion should be denied 

on this ground alone. 

B. Even If Weyerhaeuser Did Not Waive The Affirmative Defense oflmproper 
Venue, Its Motion Should Be Denied For Other Reasons. 

1. Weyerhaeuser Is Equitably Estopped From Asserting Improper Venue. 

Weyerhaeuser is equitably estopped from asserting improper venue because its answer 

admits that venue is proper under RCW 4.92.010(4) by virtue of its joinder. Equitable 

estoppel 

requires an admission, statement, or act, inconsistent with the claim 
afterwards asserted; action by the party on the faith of such admission, 
statement, or act; and injury to such other party arising from permitting the 
first party to contradict or repudiate such admission, statement, or act. 

Raymond, 24 Wn. App. 112, 115, 600 P.2d 614 (1979). 

Here, Weyerhaeuser admitted to proper venue in King County by virtue of its joinder 

to an action where the State was a party. The only motion it brought was to challenge subject 

matter jurisdiction, never attempting to challenge venue. It cannot now take the completely 

inconsistent position after years of litigation and losing on appeal. See, E.g., Raymond, 24 

Wn. App. at 115. Plaintiffs acted on this apparent concession by avoiding negotiations with 

Weyerhaeuser about agreeing to change venue. The injury here would be manifest now 
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because Plaintiffs may have to wait several more years to resolve another issue on appeal that 

Weyerhaeuser failed to raise before. 

2. Venue Is Proper In King County. 

This case also presents the situation where two or more venue statutes apply. Where 

there are competing venue statutes, determining the proper venue rests in the sound discretion 

of the trial court. Dill v. Public Utility Dist. No. 2 of Grant County, 3 Wn. App. 360, 366, 475 

P.2d 309 (1970). Here, the flooding damage at issue caused a great deal of damage to 

Plaintiffs; part of this will be damage to their real propeliy, but another portion ofthe damage 

analysis will entail damage to their personal property as well as emotional distress in seeing 

their property destroyed. In this vein, RCW 4.12.020 applies, which mandates that actions for 

the recovery of damages for injuries to the person or for injury to personal property shall be 

tried in the county where the cause arose. 14 See also RCW 4.92.010 (venue is proper by 

reason of joinder of an additional defendant); RCW 4.12.025(3)("The venue of any action 

brought against a corporation, at the option ofthe plaintiff, shall be: (a) In the county where 

the tort was committed; ... or (d) in the county where the corporation has its residence"). In 

the present case, the toli was committed and the cause of action arose at Weyerhaeuser's 

headquarters in King County, where the policies and procedures causing the negligent timber 

practices were born, cultivated, and ordered. 

14 RCW 4.12.020 states in relevant part: 

Actions for the following causes shall be tried in the county where the cause, or some part thereof, 
24 arose: 

25 

26 

* * * 
(3) For the recovery of damages for injuries to the person or for injury to personal property, the plaintiff shall 
have the option of suing either in the county in which the cause of action or some part thereof arose, or in the 
county in which the defendant resides, or if there be more than one defendant, where some one of the defendants 
resides, at the time of the commencement of the action. 
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3. Witness Convenience Does Not Warrant Transferring Venue. 

A court may transfer venue to serve "the convenience of witnesses." 15 RCW 

4.12.030(3). Here, on a balance, there cannot be a reasonable debate that most of the central 

witnesses to this lawsuit will be in King County. The underlying forest practices and policies 

that caused damages to Plaintiffs' property occurred at the Weyerhaeuser headquarters. All of 

the necessary documents will be coming from the Weyerhaeuser headquarters, and in fact, 

before this case was dismissed, the undersigned was planning to visit Weyerhaeuser 

headquarters to review the boxes of responsive discovery documents. The experts as well will 

also likely be from King County or immediately surrounding counties. The only witnesses 

who will be in Lewis County are the Plaintiffs and some eyewitnesses. Taken together, 

witness convenience does not weigh in favor of transferring venue. 

C. If Weyerhaeuser's Motion Is Granted, Plaintiffs Should Not Be Ordered To Pay 
the Costs of Transferring Venue. 

Weyerhaeuser requests that the Court order that Plaintiffs pay the costs of changing 

venue, and if granted, it plans to move the Court for an award of attorney fees as well. 

Certainly this is a bold request in light of its clear waiver of improper venue and decision to 

take an extreme position that forced years of litigation. Under law, though, the party who 

obtains the change must pay the cost of transfer where, like here, the case was filed in the 

correct county. RCW 4.12.090; 4.92.010; RCW 4.12.025(3). If the Court disagrees, 

Plaintiffs would ask that the Court preemptively deny Weyerhaeuser's future request to move 

the Court for fees and costs. 

v. CONCLUSION 

22 For the foregoing reasons, Plaintiffs respectfully ask: the Court deny Defendant 

23 Weyerhaeuser's motion to change venue. 

24 II 

25 

26 15 Weyerhaeuser does not argue that justice cannot be obtained in King County. 
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RESPECTFULLY SUBMITTED this 14th day of April, 2015. 

PFAU COCHRAN VERTETIS AMALA, PLLC 

Darrell L. Cochran, WSBA No. 22851 
Kevin M. Hastings, WSBA No. 42316 
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CERTIFICATE OF SERVICE 

2 

3 
I, Laura Neal, hereby declare under penalty of perjury under the laws of the State of 

4 
Washington that that I am employed at Pfau Cochran Vertetis Amala PLLC. 

5 I served the foregoing document via Email I Legal Messenger, by directing delivery 

6 

7 

8 

9 

to the following individuals: 

Mark Jobson 
Attorney General of Washington 
7141 Cleanwater Drive SW 
P.O. Box 40126 
Olympia, WA 98504-0126 
Attorney for: State of Washington Dept. ofNatural Resources 

10 
Kelly P. Corr 

11 Seann C. Colgan 
Joshua J. Preece 

12 Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 

13 Seattle, WA 98154 
Attorneys for: Green Diamond Resource Company 

14 
Louis D. Peterson 

15 Hillis Clark Martin & Peterson, P.S. 
1221 Second Avenue 

16 Suite 500 
Seattle, WA 98101 

17 Attorney for: Weyerhaeuser Company 

18 

19 
DATED this 14th day of April, 2015. 

20 

21 

Ul 
22 egal Assistant to Darrell L. Cochran 

23 

24 

25 

26 
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THE HONORABLE PATRICK OISHI 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

WILLIAM RALPH, individually, 

Plaintiff, 

vs. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES, 

Defendant. 

No. 11-2-05769-1 KNT 

PLAINTIFF'S OPPOSITION TO 
DEFENDANT DNR'S MOTION TO 
CHANGE VENUE 

I. INTRODUCTION 

Defendant DNR' s motion does not present a difficult question because, due to its own 

failures, DNR has waived the affirmative defense of improper venue. The Washington Civil 

Rules and supporting case law are clear that a defendant waives an objection to improper 

venue where, like DNR, the defendant (1) failed to plead the affirmative defense of improper 

venue, and (2) failed to join improper venue in a CR 12(b) motion to dismiss. 

"[T]he doctrine of waiver is sensible and consistent with the policy and spirit behind 

our modern day procedural rules, which exist to foster and promote 'the just, speedy, and 

inexpensive determination of every action.'" Lybbert v. Grant County, 141 Wn.2d 29, 39, 1 

P.3d 1124 (2000) (quoting CR 1(1)). "If litigants are at liberty to act in an inconsistent 
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fashion or employ delaying tactics, the purpose behind the procedural rules may be 

compromised." Id. Here, Defendant DNR made the entirely tactical decision to ignore the 

venue issue in favor of moving for outright dismissal. The reason is clear: Plaintiff might 

have been barred from refiling due statute of limitations issues. In taking this extreme and 

aggressive posture, DNR declined to raise improper venue as an affirmative defense, and 

would not even acknowledge (let alone request) in its CR 12(b) motion to dismiss that an 

alternative remedy was to transfer venue. In fact, DNR refuted that transfer of venue was a 

remedy at all. 

DNR's zero sum game took the Plaintiff on a long and expensive trip to the Supreme 

Court, where Plaintiff won at DNR's own bully tactics. After years of litigation, the 

consequences for DNR are now manifest and significant: It is barred from asserting improper 

venue, and the Court should handily deny DNR's present motion on this ground alone. Even 

if the Court disagrees, DNR's motion should be denied on several other grounds that are 

detailed below. 

II. RELEVANTFACTS 

16 Plaintiff owns real property in Lewis County that was damaged on or around 

17 December 3, 2007, as the result of flood waters from the Chehalis River. 1 He filed suit on 

18 December 2, 20 10, alleging that the damage to his real and personal property was the result of 

19 the defendants' unreasonable forest practices, including timber harvesting, extraction, and 

20 road building on hazardous steep slopes in the upper Chehalis River basin. 2 Defendant 

21 DNR's answer to the complaint did not in any way attempt to plead improper venue as an 

22 affirmative defense. 3 

23 

24 

25 

26 

1 Cochran Dec!. at Ex. A. 

2 Jd. 
3 Jd. at Ex. B. 
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On June 13, 2011, Defendant DNR moved to dismiss for lack of subject matter 

jurisdiction under CR 12(h)(3), contending that the case was improperly filed in King County 

Superior Court.4 Notably, DNR did not join an improper venue objection; instead, it took the 

position that "[t]he only remedy available to this Court is to dismiss this action for lack of 

subject matter jurisdiction."5 DNR's motion to dismiss granted, and appeal was taken6 

On December 31, 2014, the Washington State Supreme Court reversed the summary 

dismissal, holding that King County Superior Court has jurisdiction even though the case 

involved real property located in a different county. 7 The Supreme Court's mandate issued on 

Apri12, 2015.8 

III. EVIDENCE RELIED UPON 

11 This motion relies upon the Declaration of Darrell L. Cochran In Support of Plaintiffs 

12 Opposition to Defendant DNR' s Motion to Change Venue, as well as the existing record on 

13 file. 

14 IV. LEGAL ARGUMENT 

15 "The initial choice of venue belongs to the plaintiff." Eubanks v. Brown, 180 Wn.2d 

16 590, 595, 327 P.3d 635 (2014). "If initial venue is not proper as to the defendant, the 

17 defendant may either waive their objection to the erroneous venue by failing to object or 

18 move to transfer the case to where venue is proper." Jd; see also Oltman v. Holland America 

19 Line USA, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008) (citing CR 12(h)(l)) (An 

20 affirmative defense of improper venue is waived if not made by motion under the rule or 

21 included in a responsive pleading."); Andrews v. Cusin, 65 Wn.2d 205, 396 P.2d 155 (1964) 

22 ("An affirmative defense of improper venue is waived if not made by motion under the rule or 

23 

24 

25 

26 

4 I d. at Ex. C. 
5 Id. 
6 Jd. at Ex. D. 
7 I d. at Ex. E. 
8 Id. at Ex. F. 
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included in a responsive pleading."); Kahclamat v. Yakima County, 31 Wn. App. 464, 466, 

643 P.2d 453 (1982) ("When ... a rule 12(b) defense or objection is raised by motion prior to 

pleading or in conjunction with the responsive pleading ... a failure to join all other 12(b) 

defenses or objections which were then available to the defendant results in a waiver of the 

omitted defenses or objections."). 

A. Defendant Weyerhaeuser Waived Its Objection To Venue By Failing To 
Affirmatively Plead Improper Venue Or Join All Defenses In Its CR 12(b) 
Motion. 

The defense of improper venue must be pleaded affirmatively in an answer under CR 

8 or made by motion under CR 12(b)(3). Raymond v. Fleming, 24 Wn. App. 112, 114-115, 

600 P.2d 614 (1979) (applying this rule to the CR 12(b)(5) defense of insufficient service of 

process); Kahclamat, 31 Wn. App. at 467 (applying Raymond to hold that a defendant waived 

the affirmative defense of improper venue). "Affirmative defenses 'shall be asserted in the 

responsive pleading,' or, alternatively, a defendant may assert lack of subject matter or 

personal jurisdiction, improper venue, insufficient process, insufficient service, failure to state 

a claim, or failure to join a party in a motion filed under CR 12(b)." Oltman v. Holland 

America Line USA, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008). 

Here, DNR failed to assert the affirmative defense of improper venue in its answer and 

failed to join the defense in its CR 12(b) motion to dismiss. In fact, DNR not only failed to 

plead improper venue as an affirmative defense, but also DNR expressly refuted that transfer 

of venue was even an option. In its motion, DNR stated, 

Plaintiffs may argue that the Court may cure this jurisdictional defect by 
transferring venue to Lewis County. This argument lacks merit. 

DNR strategically engaged in this zero sum game because Plaintiff could have been at risk of 

being barred by the statute of limitations if they were forced to refile. But this tactic now has 
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a manifest and certain outcome, which is that DNR has waived the defense of improper 

venue. Kahclamat, 31 Wn. App. at 466; CR 12(g)9
; CR 12(h)(l)10

. 

Kachlamat is on all fours. There, the issue was whether "the defendant waive[d] its 

right to request a change of venue by not asserting its objections to venue in a motion prior to 

pleading or in its answer, and in waiting a year to make its request." Division One answered 

affirmatively. "A rule 12(b) defense or objection must be asse1ied by a defendant either by 

motion prior to pleading or else in its responsive pleading if no rule 12(b) motions were made 

by the defendant before so pleading." Id. (Emphasis added); see also Raymond, 24 Wn. App. 

at 114-115. The Kahclamat Court held that the defendant waived his challenge to venue 

because he did not move to change venue "until many months after its answer and motion to 

dismiss were filed." Id. 

Like in Kachlamat, DNR failed to raise improper venue as an affirmative defense and 

failed to join the defense in its CR 12(h)(3) motion. After a lengthy appeal process, DNR 

now argues, for the first time, that venue is improper. But Washington law is clear: A 

defendant waives the right to assert improper venue if it (1) fails to affirmatively plead the 

defense in a responsive pleading and (2) fails to join the defense in a motion to dismiss. DNR 

has waived the relief it now requests, and its motion should be denied on this ground alone. 

B. The Waiver Was A Voluntary Relinquishment of A Known Right. 

Plaintiff anticipates that DNR will argue that it could not possibly have waived its 

right to assert improper venue as an affirmative defense because, prior to our Supreme Court's 

decision in this case, DNR could not have known that asserting improper venue (as opposed 

9 CR 12(g) states: "A party who makes a motion under this rule may join with it any other motions herein 
provided for and then available to him. If a party makes a motion under this rule but omits therefrom any 
defense or objection then available to him which this rule permits to be raised by motion, he shall not 
thereafter make a motion based on the defense or objection so omitted, except a motion as provided in 
subsection (h)(2) hereof on any of the grounds there stated." (Emphasis added). 
1° CR 12(h)(l) states: "A defense of lack of jurisdiction over the person, improper venue, insufficiency of 
process, or insufficiency of service of process is waived (A) if omitted from a motion in the circumstances 
described in section (g), or (B) if it is neither made by motion under this rule nor included in a responsive 
pleading or an amendment thereof permitted by rule 15(a) to be made as a matter of course." 
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to lack of jurisdiction) was an option and, thus, the waiver was not an intentional and 

voluntary relinquishment of a known right. This argument, however, does not change the 

original waiver analysis presented. 

A waiver is "a voluntary act which implies a choice, by the party, to dispense with 

something of value or to forego some advantage. The right, advantage, or benefit must exist 

at the time of the alleged waiver. The one against whom waiver is claimed must have actual 

or constructive knowledge of the existence ofthe right." Henry v. Russell, 19 Wn. App. 409, 

576 P.2d 908 (1978) (quoting Bowman v. Webster, 44 Wn.2d 667, 669, 269 P.2d 960, 961 

(1954)). Here, DNR dispensed with a challenge to venue to bolster its own interpretation that 

the issue presented was jurisdictional. The notion that it had no idea that the statute could 

possibly relate to venue is an untruth, particularly because Plaintiff repeatedly told them so 

and because the statute at issue was located in a chapter entitled "Venue - Jurisdiction." 

Chapter 4.12 RCW. 

But this argument is a red herring anyway because the affirmative defense of 

improper venue unquestionably existed at the time they filed an answer. And our Supreme 

Court's decision in this case did nothing to alter the preexisting pleading requirements for 

affirmative defenses. These sophisticated defendants absolutely knew that failing to plead an 

affirmative defense and then moving to dismiss under CR 12 would result in a relinquishment 

of the right to later raise the affirmative defense not pleaded. DNR strategically relinquished 

this right for the perceived advantage of moving for outright dismissal and avoiding even the 

mere suggestion that a transfer of venue was possible. Indeed, DNR never even argued 

change of venue in the alternative because doing so would have possibly meant that they 

would not have achieved outright dismissal. This was a classic litigation strategy, and it was 

one that DNR took with the risk of losing its right to challenge venue. 
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C. The Ralph Decision Does Not Relieve DNR From the Requirement of Having to 
Affirmatively Plead Venue. 

Nothing in the Ralph decision relieved DNR from the requirement of affirmatively 

pleading venue. Defendant DNR cannot cite to any authority stating otherwise; an objection 

to venue was a known right, and the law's state of flux did not relieve it of the duty to plead 

affirmative defenses. Parties frequently plead affirmative defenses that may not be 

applicable; not doing so when it clearly existed under CR 12 constitutes a waiver of the right. 

D. Even IfDNR Did Not Waive The Affirmative Defense oflmproper Venue, Its 
Motion Should Be Denied For Other Reasons. 

1. Venue Is Proper In King County. 

This case presents the situation where two or more venue statutes apply. Where there 

are competing venue statutes, determining the proper venue rests in the sound discretion of 

the trial court. Dill v. Public Utility Dist. No.2 of Grant County, 3 Wn. App. 360, 366, 475 

P.2d 309 (1970). Here, the flooding damage at issue caused a great deal of damage to 

Plaintiff; part of this will be damage to his real property, but another portion of the damage 

analysis will entail damage to his personal property as well as emotional distress in seeing his 

property destroyed. In this vein, RCW 4.12.020 applies, which mandates that actions for the 

recovery of damages for injuries to the person or for injury to personal property shall be tried 

in the county where the cause arose. 11 See also RCW 4.92.0 l 0 (venue is proper by reason of 

joinder of an additional defendant); RCW 4.12.025(3)("The venue of any action brought 

against a corporation, at the option of the plaintiff. shall be: (a) In the county where the tort 

was committed; ... or (d) in the county where the corporation has its residence"). In the 

11 RCW 4.12.020 states in relevant part: 

Actions for the following causes shall be tried in the county where the cause, or some part thereof, 
24 arose: 

25 

26 

* * * 
(3) For the recovery of damages for injuries to the person or for injury to personal property, the plaintiff shall 
have the option of suing either in the county in which the cause of action or some part thereof arose, or in the 
county in which the defendant resides, or if there be more than one defendant, where some one of the defendants 
resides, at the time of the commencement of the action. 
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present case, the tort was committed and the cause of action arose at Weyerhaeuser's 

headquarters in King County, where the policies and procedures causing the negligent timber 

practices were born, cultivated, and ordered. 

2. Witness Convenience Does Not Warrant Transferring Venue. 

A com1 may transfer venue to serve "the convenience of witnesses."12 RCW 

4.12.030(3). Here, on a balance, there cannot be a reasonable debate that most of the central 

witnesses to this lawsuit will be in King County. The underlying forest practices and policies 

that caused damages to Plaintiff's property occurred at the Weyerhaeuser headquarters. All of 

the necessary documents will be coming from the Weyerhaeuser headquarters, and in fact, 

before this case was dismissed, the undersigned was planning to visit Weyerhaeuser 

headquarters to review the boxes of responsive discovery documents. The experts as well will 

also likely be from King County or immediately surrounding counties. The only witnesses 

who will be in Lewis County are the Plaintiff and some eyewitnesses. Taken together, 

witness convenience does not weigh in favor of transferring venue. 

E. If DNR's Motion Is Granted, Plaintiff Should Not Be Ordered To Pay the Costs 
of Transferring Venue. 

DNR requests that the Court order that Plaintiff pay the costs of changing venue, and 

if granted, it plans to move the Court for an award of attorney fees as well. Certainly this is a 

bold request in light of its clear waiver of improper venue and decision to take an extreme 

position that forced years of litigation. Under law, though, the party who obtains the change 

must pay the cost of transfer where, like here, the case was filed in the correct county. RCW 

4.12.090; 4.92.010; RCW 4.12.025(3). If the Court disagrees, Plaintiff would ask that the 

Court preemptively deny DNR's future request to move the Court for fees and costs. 

12 Weyerhaeuser does not argue that justice cannot be obtained in King County. 
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V. CONCLUSION 

2 For the foregoing reasons, Plaintiff respectfully ask the Court deny Defendant DNR's 

3 motion to change venue. 
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RESPECTFULLY SUBMITTED this 20th day of April, 2015. 

PFAU COCHRAN VERTETIS AMALA, PLLC 

Darrell L. Cochran, WSBA No. 22851 
Kevin M. Hastings, WSBA No. 42316 
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CERTIFICATE OF SERVICE 

I, Laura Neal, hereby declare under penalty ofpe1jury under the laws ofthe State of 

Washington that that I am employed at Pfau Cochran Vertetis Amala PLLC. 

I served the foregoing document via Email I Legal Messenger by directing delivery to 

the following individuals: 

Mark Jobson 
Attorney General of Washington 
7141 Cleanwater Drive SW 
P.O. Box 40126 
Olympia, WA 98504-0126 

Attorney for: State of Washington Dept. ofNatural Resources 

DATED this 20th day of April, 2015. 
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THE HONORABLE BRIAN D. GAIN 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

WILLIAM RALPH, individually, 

Plaintiff, 

vs. 

WEYERHAEUSER COMPANY, a Washington 
corporation; and GREEN DIAMOND 
RESOURCE COMPANY, a Washington 
corporation, 

Defendants. 

No. 10-2-42012-6 KNT 

PLAINTIFF'S OPPOSITION TO 
DEFENDANT WEYERHAEUSER'S 
MOTION TO CI-IANGE VENUE 

I. INTRODUCTION 

Defendant Weyerhaeuser's motion does not present a difficult question because, due 

to its own failures, Weyerhaeuser has waived the affirmative defense of improper venue. The 

Washington Civil Rules and supporting case law are clear that a defendant waives an 

objection to improper venue where, like Weyerhaeuser, the defendant (1) failed to plead the 

affirmative defense of improper venue, and (2) failed to join improper venue in a CR 12(b) 

motion to dismiss. 

"[T]he doctrine of waiver is sensible and consistent with the policy and spirit behind 

our modern day procedural rules, which exist to foster and promote 'the just, speedy, and 
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inexpensive determination of every action."' Lybbert v. Grant County, 141 Wn.2d 29, 39, 1 

P.3d 1124 (2000) (quoting CR 1(1)). "If litigants are at liberty to act in an inconsistent 

fashion or employ delaying tactics, the purpose behind the procedural rules may be 

compromised." !d. 1--Iere, Defendant Weyerhaeuser made the entirely tactical decision to 

ignore the venue issue in favor of moving for outright dismissal. The reason is clear: Plaintiff 

might have ber·n barred from refillng due statute of limitations issues. In taking this extreme 

and aggressive posture, Weyerhaeuser declined to raise improper venue as an affirmative 

defense1, and would not even acknowledge (let alone request) in its CR I 2(b) motion to 

dismiss that an alternative remedy was to transfer venue. In fact, Weyerhaeuser refuted that 

transfer of venue was a remedy at all. 

Weyerhaeuser's zero sum game took the Plaintiff on a long and expensive trip to the 

Supreme Court, where Plaintiff won at Weyerhaeuser's own bully tactics. After years of 

litigation, the consequences for Weyerhaeuser are now manifest and significant: It is barred 

from asserting improper venue, and the Court should handedly deny Weyerhaeuser's present 

motion on this ground alone. Even ifthe Court disagrees, Weyerhaeuser's motion should be 

denied on several other grounds that are detailed below. 

II. RELEVANT FACTS 

Plaintiff owns real property in Lewis County that was damaged on or around 

December 3, 2007, as the result of :flood waters 11-om the Chehalis River.2 He filed suit on 

December 2, 20 I 0, alleging that the damage to his real and personal property was the result of 

the defendants' unreasonable forest practices, including timber harvesting, extraction, and 

road building on hazardous steep slopes in the upper Chehalis River basin.3 

Nearly three months later, Defendant Weyerhaeuser finally answered the complaint.4 

1 The other defendant, Green Diamond, also failed to raise the a:ffir.mative defense of improper venue. Ex. C. 
2 Cochran Dec!. at Ex. A. 

3Jd. 
4 !d. at Ex. B. 
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On June 13, 2011, Defendant Weyerhaeuser moved to dismiss for lack of subject 

matter jurisdiction under CR 12(b)(l), contending that the case was improperly filed in King 

County Superior Court.5 Notably, Weyerhaeuser did not join an improper venue objection; 

instead, it took the position that "the Court may not transfer venue to Lewis County."6 

Weyerhaeuser's motion to dismiss originally granted but then denied on 

reconsideration. 7 Appeal was taken in related cases, and this matter was stayed pending the 

final outcome ofthe appeal. 

On December 31, 2014, the Washington State Supreme Court reversed the summary 

dismissal, holding that King County Superior Court has jurisdiction even though the case 

involved real property1ocated in a different county. 8 The Supreme Court's opinion mandated 

on April2, 2015.9 

III. EVIDENCE RELIED UPON 

13 This motion relies upon the Declaration of Darrell L. Cochran In Support of Plaintiffs 

14 Opposition to Defendant Weyerhaeuser's Motion to Change Venue, as well as the existing 

15 record on file. 

16 IV. LEGAL ARGUMENT 

17 "The initial choice of venue belongs to the plaintiff." Eubanks v. Brown, 180 W n.2d 

18 590, 595, 327 P.3d 635 (2014). "If initial venue is not proper as to the defendant, the 

19 defendant may either waive their objection to the erroneous venue by failing to object or 

20 move to transfer the case to where venue is proper." Id; see also Oltman v. Holland America 

21 Line USA, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008) (citing CR 12(h)(l)) (An 

22 affirmative defense of improper venue is waived if not made by motion under the rule or 

23 

24 

25 

26 

5 Id. at Ex. D. 
6 Id. at Ex. B. 
7 Id. at Ex. E. 
8 I d. at Ex. F. 
9 Id. at Ex. G. 
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included in a responsive pleading."); Andrews v. Cusin, 65 Wn.2d 205, 396 P.2d 155 (1964) 

("An affirmative defense of improper venue is waived if not made by motion under the rule or 

included in a responsive pleading."); Kahclamat v. Yakima County, 31 Wn. App. 464, 466, 

643 P.2d 453 (1982) ("When ... a rule 12(b) defense or objection is raised by motion prior to 

pleading or in conjunction with the responsive pleading ... a failure to join all other 12(b) 

defenses or objections which were then available to the defendant results in a waiver of the 

omitted defenses or objections."). 

A. Defendant Weyerhaeuser Waived Its Objection To Venue By Failing To 
Affirmatively Plead Improper Venue Or Join All Defenses In Its CR 12(b) 
Motion. 

The defense of improper venue must be pleaded affirmatively in an answer under CR 

8 or made by motion under CR l2(b)(3). Raymond v. Fleming, 24 Wn. App. 112, 114-115, 

600 P.2d 614 (1979) (applying this rule to the CR 12(b)(5) defense of insufficient service of 

process); Kahclamat, 31 Wn. App. at 467 (applying Raymond to hold that a defendant waived 

the affirmative defense of improper venue). "Affirmative defenses 'shall be asserted in the 

responsive pleading,' or, alternatively, a defendant may assert lack of subject matter or 

personal jurisdiction, improper venue, insufficient process, insufficient service, failure to state 

a claim, or failure to join a party in a motion filed under CR 12(b)." Oltman v. Holland 

America Line USA, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008). 

Here, Weyerhaeuser failed to assert the affirmative defense of improper venue in its 

answer and failed to join the defense in its CR 12(b) motion to dismiss. In fact, Weyerhaeuser 

not only waited three months to even file an answer-long after the 20 days given under the 

civil rules 10-but also Weyerhaeuser expressly refuted that transfer of venue was even an 

option. In its motion, Weyerhaeuser stated, 

10 
Even if Weyerhaeuser had pleaded improper venue as an affirmative defense, this dilatory conduct alone 

would constitute a waiver under Washington law. Romjue v. Fairchild, 60 Wn. App. 278, 803 P.2d 57 (1991); 
Raymond, 24 Wn. App. 112. 
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Plaintiffs may argue that the Court may cure this jurisdictional defect by 
transferring venue to Lewis County. This argument lacks merit. 

Weyerhaeuser strategically engaged in this zero sum game because Plaintiff could have been 

at risk of being barred by the statute of limitations if they were forced to refile. But this tactic 

now has a manifest and certain outcome, which is that Weyerhaeuser has waived the defense 

of improper venue. Kahclamat, 31 Wn. App. at 466; CR 12(g) 11 ; CR 12(h)(l)12• 

Kachlamat is on all fours. There, the issue was whether "the defendant waive[ d] its 

right to request a change of venue by not asserting its objections to venue in a motion prior to 

pleading or in its answer, and in waiting a year to make its request." Division One answered 

affirmatively. "A rule 12(b) defense or objection must be asserted by a defendant either by 

motion prior to pleading or else in its responsive pleading if no rule 12(b) motions were made 

by the defendant before so pleading." Jd (Emphasis added); see also Raymond, 24 Wn. App. 

at 114-115. The Kahclamat Court held that the defendant waived his challenge to venue 

because he did not move to change venue "until many months after its answer and motion to 

dismiss were filed." Id. 

Like in Kachlamat, Weyerhaeuser failed to raise improper venue as an affirmative 

defense and failed to join the defense in its CR 12(b) motion. After a lengthy appeal process, 

Weyerhaeuser now argues, for the first time, that venue is improper. But Washington law is 

clear: A defendant waives the right to assert improper venue if it ( 1) fails to affirmatively 

plead the defense in a responsive pleading and (2) fails to join the defense in a CR 12(b) 

motion. Weyerhaeuser has waived the relief it now requests, and its motion should be denied 

on this ground alone. 

11 
CR 12(g) states: "A party who makes a motion under this rule may join with it any other motions herein 

provided for and then available to him. If a party makes a motion under this rule but omits therefrom any 
defense or objection then available to him which this rule permits to be raised by motion, he shall not 
thereafter make a motion based on the defense or olljection so omitted, except a motion as provided in 
subsection (h)(2) hereof on any of the grounds there stated." (Emphasis added). 
12 

CR 12(h)(l) states: "A defense of lack of jurisdiction over the person, improper venue, insufficiency of 
process, or insufficiency of service of process is waived (A) if omitted from a motion in the circumstances 
described in section (g), or (B) if it is neither made by motion under this rule nor included in a responsive 
pleading or an amendment thereof permitted by rule 15(a) to be made as a matter of course." 
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B. Even If Weyerhaeuser Did Not Waive The Affirmative Defense oflmproper 
Venue, Its Motion Should Be Denied For Other Reasons. 

1. Venue Is Proper In King County. 

This case presents the situation where two or more venue statutes apply. Where there 

are competing venue statutes, determining the proper venue rests in the sound discretion of 

the trial court. Dill v. Public Utility Dist. No. 2 of Grant County, 3 Wn. App. 360, 366, 475 

P.2d 309 (1970). Here, the flooding damage at issue caused a great deal of damage to 

Plaintiff; part of this will be damage to his real property, but another portion of the damage 

analysis will entail damage to his personal property as well as emotional distress in seeing his 

property destroyed. In this vein, RCW 4.12.020 applies, which mandates that actions for the 

recovery of damages for injuries to the person or for injury to personal property shall be tried 

in the county where the cause arose. 13 See also RCW 4.92.010 (venue is proper by reason of 

joinder of an additional defendant); RCW 4.12.025(3)("The venue of any action brought 

against a corporation, at the option o{the plaintiff. shall be: (a) In the county where the tort 

was committed; ... or (d) in the county where the corporation has its residence"). In the 

present case, the tort was committed and the cause of action arose at Weyerhaeuser's 

headquarters in King County, where the policies and procedures causing the negligent timber 

practices were born, cultivated, and ordered. 

2. Witness Convenience Does Not Warrant Transferring Venue. 

A court may transfer venue to serve "the convenience of witnesses." 14 RCW 

20 4.12.030(3). Here, on a balance, there cannot be a reasonable debate that most of the central 

21 

22 

23 

24 

25 

26 

13 RCW 4.12.020 states in relevant part: 

Actions for the following causes shall be tried in the county where the cause, or some part thereof, 
arose: 

* * * 
(3) For the recovery of damages for injuries to the person or for injury to personal property, the plaintiff shall 
have the option of suing either in the county in which the cause of action or some part thereof arose, or in the 
county in which the defendant resides, or ifthere be more than one defendant, where some one of the defendants 
resides, at the time of the commencement of the action. 
14 Weyerhaeuser does not argue that justice cannot be obtained in King County. 
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witnesses to this lawsuit will be in King County. The underlying forest practices and policies 

that caused damages to Plaintiff's property occurred at the Weyerhaeuser headquarters. All of 

the necessary documents will be coming from the Weyerhaeuser headquarters, and in fact, 

before this case was dismissed, the undersigned was planning to visit Weyerhaeuser 

headquarters to review the boxes of responsive discovery documents. The experts as well will 

also likely be from King County or immediately surrounding counties. The only witnesses 

who will be in Lewis County are the Plaintiff and some eyewitnesses. Taken together, 

witness convenience does not weigh in favor of transferring venue. 

C. If Weyerhaeuser's Motion Is Granted, Plaintiff Should Not Be Ordered To Pay 
the Costs of Transferring Venue. 

Weyerhaeuser requests that the Court order that Plaintiff pay the costs of changing 

venue, and if granted, it plans to move the Court for an award of attorney fees as well. 

Certainly this is a bold request in light of its clear waiver of improper venue and decision to 

take an extreme position that forced years of litigation. Under law, though, the party who 

obtains the change must pay the cost of transfer where, like here, the case was filed in the 

correct county. RCW 4.12.090; 4.92.010; RCW 4.12.025(3). Ifthe Court disagrees, Plaintiff 

would ask that the Court preemptively deny Weyerhaeuser's future request to move the Court 

for fees and costs. 

V. CONCLUSION 

For the foregoing reasons, Plaintiff respectfully ask the Court deny Defendant 

Weyerhaeuser's motion to change venue. 

II 

II 

II 

II 

II 
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RESPECTFULLY SUBMITTED this 14th day of April, 2015. 

PFAU COCHRAN VERTETIS AMALA, PLLC 

Darrell L. Cochran, WSBA No. 22851 
Kevin M. Hastings, WSBA No. 42316 
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CERTIFICATE OF SERVICE 

I, Laura Neat, hereby declare under penalty of perjury under the laws of the State of 

Washington that that I am employed at Pfau Cochran Vertetis Amala PLLC. 

I served the foregoing document via Email I Legal Messenger by directing delivery to 

the following individuals: 

Kelly P. Corr 
Seann C. Colgan 
Joshua J. Preece 
Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorneys for: Green Diamond Resource Company 

Louis D. Peterson 
Hillis Clark Martin & Peterson, P.S. 
1221 Second A venue 
Suite 500 
Seattle, WA 98101 
Attorney for: Weyerhaeuser Company 

DATED this 14th day of April, 2015. 

Ul 

egal Assistant to Darrell L. Cochran 

4810-5221-1235, v. I 
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THE HONORABLE ROGER ROGOFF 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

VIRGINIA CAREY, individually; JAMIE 
CAREY, individually; P ARADYCE 
INDUSTRIES INC., d/b/a THE PRINT SHOP, 
a Washington Corporation, 

Plaintiffs, 

vs. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES; 
WEYERHAEUSER COMPANY, a Washington 
corporation; and GREEN DIAMOND 
RESOURCE COMPANY, a Washington 
corporation, 

Defendants. 

No. 10-2-42011-8 KNT 

NOTICE OF DISCRETIONARY REVIEW 
TO THE WASHINGTON STATE 
SUPREME COURT 

COMES NOW, Plaintiff, by and through his undersigned counsel, and files this Notice of 

Discretionary Review, respectfully seeking discretionary review by the Supreme Court of the 

State of Washington ofthe following decisions of the Superior Court in this case: 

1. Order ON Defendant Weyerhaeuser's Motion to Transfer For Proper Venue, 

appended hereto as Exhibit A; 

NOTICE OF DISCRETIONARY REVIEW TO THE 
WASHINGTON STATE SUPREME COURT 

10-2-42011-8 KNT I 1 

!!J~PFAU COCHRAN 
l..·~~VERTETI S A MALA 

A Professional Umltcd Liability Comtxtny 

911 Pacific Avenue, Suite 200 
Tacoma, WA98402 

Appendix 299 
Phone: (253) 777-0799 Facsimile: (253) 627-0654 
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The names and addresses of the lawyers representing the Plaintiffs are: 

2 

3 

4 

5 

6 

Darrell Cochran 
Loren Cochran 
Kevin Hastings 
Pfau Cochran V ertetis Amala PLLC 
911 Pacific Ave., Suite 200, 
Tacoma, WA 98402 

7 The name and address ofthe lawyer representing Defendant Weyerhaeuser is: 

8 Louis D. Peterson 
Hillis Clark Martin & Peterson, P.S. 

9 1221 Second Avenue 
Suite 500 

10 Seattle, WA 98101 

11 
Attorney for: Weyerhaeuser Company 

12 The names and address of the lawyers representing Defendant Green Diamond are: 

13 

14 

15 
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17 
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Kelly P. Corr 
Kevin Baumgardner 
Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorneys for: Green Diamond Resource Company 

The name and address of the lawyer representing Defendant DNR is: 

Mark C. Jobson 
Assistant Attorney General 
State of Washington 
PO Box40126 
Olympia, WA 98504-0126 
Attorney for: Defendant DNR 

Ill 

Ill 

Ill 

NOTICE OF DISCRETIONARY REVIEW TO THE 
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Dated this 18th day of May, 20 15. 

Darrell L. Cochran 

NOTICE OF DISCRETIONARY REVIEW TO THE 
WASHINGTON STATE SUPREME COURT 
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CERTIFICATE OF SERVICE 
I, Laura Neal, hereby declare under penalty of petjury under the laws of the State of 

Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on today's date, 
I served the foregoing via Email I Legal Messenger by directing delivery to the following 
individuals: 

Kelly P. Corr 
Seann C. Colgan 
Joshua J. Preece 
Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorneys for: Green Diamond Resource Company 

Louis D. Peterson 
Hillis Clark Martin & Peterson, P.S. 
1221 Second Avenue 
Suite 500 
Seattle, WA 98101 
Attorney for: Weyerhaeuser Company 

Mark C. Jobson 
Assistant Attorney General 
State of Washington 
PO Box 40126 
Olympia, WA 98504-0126 
Attorney for: Defendant DNR 

DATED this 18th day ofMay, 2015. 

4844-4271-1332, v. I 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

VIRGINIA CAREY, et. al., 

Plaintiffs, 

v. 

STATE OF WASHINGTON 
DEPARTMENT OF RESOURCES, et. al., 

Defendants. 

NO. 10-2-42011-8 KNT 

ORDER ON DEFENDANT 
WEYERHAUSER'S MOTION TO 
TRANSFER FOR PROPER VENUE 

THIS MATTER having come on regularly for hearing before the undersigned Judge 

of the above-entitled Court on the motion of Defendant Weyerhauser for transfer for 

improper venue in King County, and the Court having considered the records and files 

herein, including the following: 

1. Defendant Weyerhauser's Motion to Change Venue, and 

exhibits/declarations; 

2. Plaintiff Carey's Response to Motion to Dismiss, and exhibits/declarations; 

3. Defendant Green Diamond's Reply in Support of Motion t-o Change Venue; 

4. Defendants Department of Natural Resources and Weyerhauser's Reply to 

Motion to Change Venue; 

ORDER ON MOTION TO JUDGE ROGER ROGOFF 
TRANSFER FOR IMPROPER VENUE - 1 KING COUNTY SUPERIOR COURT,DEPT. 47 
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5. Plaintiff's Sur Reply~ and the Court having been otherwise fully advised, 

NOW THEREFORE, the Court orders as follows: 

BACKGROUND 

Virginia Carey and others sued the Washington State Department of Natural 

Resources, Weyerhauser, and Green Diamond Resource Company for damages to their 

land as a result of flooding in Lewis County. 

Plaintiffs filed 'their lawsuit in King County. Defendant Weyerhauser brought a 

Motion to Dismiss the lawsuit, pursuant to CR 12(b). They sought dismissal by arguing 

that Plaintiffs flied their lawsuit in the wrong county pursuant to RCW 4.12.010(1). 

Weyerhauser two things: First, that Plaintiffs had violated RCW 4.12.010(1) by filing 

their lawsuit in King County rather than Lewis County; and Second, that the appropriate 

remedy for such violation was dismissal rather than transfer. 

The motion to dismiss was granted. The trial court found that RCW 4.12.010(1) 

was jurisdictional in nature, and thus found that a violation of the statute necessitated a 

remedy of dismissal. The Court of Appeals affirmed. The Supreme Court, in Ralph v. 

State Dept. of Natural Resources, 182 Wn.2d 242, 343 P.3d 342 (2014), affirmed the 

fmding that King County was the wrong place to bring the lawsuit, but reversed the tJ:ial 

court's fjnding that the remedy was dismissal. Rather, the Supreme Coui't found that 

RCW 4.12.010(1) was a venue statute, rather than a jurisdictional statute. Thus, transfer 

of the case to the proper venue was the appropriate remedy for a violation. 

ORDER ON MOTION TO .JUDGE ROGER ROGOFF 
TRANSFER FOR IMPROPER VENUE" 2 KING CoUNTY SUPERton CoURT, DEPT. 47 
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Pursuant to the Supreme Court's ruling, Defendant now seeks transfer of the 

lawsuit to Lewis County. Plaintiff argues that Defendant waived any venue objection by 

seeking dismissal of¢.e lawsuit rather than transfer. 

ANALYSIS 

In its original CR 12(b) Motion to Dismiss, Defendants asked the trial court to 

find that Plaintiffs had violated RCW 4.12.010(1). Plaintiffs denied violating the statute. 

Defendants further sought a remedy of dismissal. Plaintiffs argued that, if a violation 

occmTed, transfer was the appropriate remedy. 

No reasonable review of the facts allows for a finding that Defendants waived the 

argument that this lawsuit was brought in the correct county. According to the Supreme 

Court, they certainly sought an inappropriate remedy for that violation. 

This Court fmds that Defendant's motion to dismiss for violation of the venue 

statute sufficiently preserved the objection to venue. The request for the remedy of 

dismissal, ra~er than transfer, does not defeat the basic principle that Defendants timely 

objected to venue. 

Venue is appropriate in Lewis County, not King County. RCW 4.12.010(1); 

Ralph v. State Department of Natural Resources, 182 Wn.2d 242 (2014). The remedy 

for violating the venue statue is transfer to the appropriate county. 

ORDER ON MOTION TO JUDGE ROGER ROGOFF 
1RANSFER FOR .IMPROPER VENUE~ 3 I{ING COUNTY SUPERIOR COURT, D:El'T. 47 
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ORDER 

IT IS THUS HEREBY ORDERED that Defendant Weyerhauser's Motion to 

Transfer to Lewis County is GRANTED. The case shall transfer from King County to 

Lewis County forthwith. 

DONE IN OPEN COURT this 17th day of April, 2015. 

ORDER ON MOTION TO JUDGE ROGER ROGOFF 
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THE HONORABLE PATRICK OISHI 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

WILLIAM FORTH, individually; GUY 
BAUMAN, individually; EILEEN BAUMAN, 
individually; LINDA STANLEY, individually 
and as personal representative IN RE THE 
ESTATE OF CORAL COTTEN; ROCHELLE 
STANLEY as personal representative IN RE 
THE ESTATE OF CORAL COTTEN; 
DONALD LEMASTER, individually; and 
DAVID GIVENS, individually, 

Plaintiffs, 

vs. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES; 
WEYERHAEUSER COMPANY, a Washington 
corporation; and GREEN DIAMOND 
RESOURCE COMPANY, a Washington 
corporation, 

Defendants. 

No. 10-2-42009-6 KNT 

NOTICE OF DISCRETIONARY REVIEW 
TO THE WASHINGTON STATE 
SUPREME COURT 

COMES NOW, Plaintiff, by and through his undersigned counsel, and files this Notice of 

Discretionary Review, respectfully seeking discretionary review by the Supreme Court of the 

State of Washington ofthe following decisions of the Superior Court in this case: 

NOTICE OF DISCRETIONARY REVIEW TO THE 
WASHINGTON STATE SUPREME COURT 

10-2-42009-6 KNT II 
911 Pacific Avenue, Suite 200 

Tacoma, WA 98402 
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· 1. Order Granting Defendants' Motion to Change Venue, appended hereto as 

Exhibit A; 

The names and addresses of the lawyers representing the Plaintiffs are: 

Darrell Cochran 
Loren Cochran 
Kevin Hastings 
Pfau Cochran V ertetis Amala PLLC 
911 Pacific Ave., Suite 200, 
Tacoma, WA 98402 

The name and address of the lawyer representing Defendant Weyerhaeuser is: 

Louis D. Peterson 
Hillis Clark Martin & Peterson, P.S. 
1221 Second Avenue 
Suite 500 
Seattle, WA 98101 
Attorney for: Weyerhaeuser Company 

The names and address of the lawyers representing Defendant Green Diamond are: 

Kelly P. Corr 
Kevin Baumgardner 
Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorneys for: Green Diamond Resource Company 

The name and address of the lawyer representing Defendant DNR is: 

Mark C. Jobson 
Assistant Attorney General 
State of Washington 
PO Box 40126 
Olympia, WA 98504-0126 
Attorney for: Defendant DNR 

Ill 

Ill 

NOTICE OF DISCRETIONARY REVIEW TO THE 
WASHINGTON STATE SUPREME COURT 

10-2-42009-6 KNT 12 

Appendix 309 

~JjPFAU COCHRAN 
l..·;.~VERTETI S AMALA 

A Professional Limited Liability Comr~my 

9ll Pacific A venue, Suite 200 
Tacoma, W A 98402 

Phone: (253) 777-0799 Facsimile: (253) 627-0654 

www.pcvalaw.con1 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Dated this 18th day ofMay, 2015. 

Darrell L. Cochran 

NOTICE OF DISCRETIONARY REVIEW TO THE 
WASHINGTON STATE SUPREME COURT 

10-2-42009-6 KNT 13 
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CERTIFICATE OF SERVICE 
I, Laura Neal, hereby declare under penalty of pe1jury under the laws of the State of 

Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on today's date, 
I served the foregoing via Email I Legal Messenger by directing delivery to the following 
individuals: 

Kelly P. Corr 
Seann C. Colgan 
Joshua J. Preece 
Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorneys for: Green Diamond Resource Company 

Louis D. Peterson 
Hillis Clark Martin & Peterson, P.S. 
1221 Second Avenue 
Suite 500 
Seattle, WA 98101 
Attorney for: Weyerhaeuser Company 

Mark C. Jobson 
Assistant Attorney General 
State of Washington 
PO Box 40126 
Olympia, WA 98504-0126 
Attorney for: Defendant DNR 

DATED this 18th day ofMay, 2015. 

r ea 
al Assistant to Darrell L. Cochran 

4836-1964-4452, v. l 

NOTICE OF DISCRETIONARY REVIEW TO THE 
WASHINGTON STATE SUPREME COURT 
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FI.LE .. D 
CHJEF Iv.IRJC JUDGE PATIUCK OISHI 

APRIL 16,2015 
WITHOUT ORAL ARGUMENT 

KING COUNTY, WAS~GTON 

APR 2 1 2015 

SU~COURTGLERK 

BY USA ROQUE DEPUTY 

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

WILLIAM FORTI-I, individually; GUY 
BAUMAN, individually; EILEEN BAUMAN, 
individually; LINDA STANLEY, individually 
and as personal representative IN RE THE 
ESTATE OF CORAL COTTON; 
ROCHELLE STANLEY, as personal 
representative IN RE TI-IE ESTATE OF 
CORAL COTTON; DONALD LEMASTER, 
individually; and DAVID GIVENS, 
individually; 

Plaintiffs, 

v. 

STATE OF WASHINGTON DEPARTlVIENT 
OF NATURAL RESOURCES, a Washington 
State public agency; WEYERHAEUSER 
COMPANY, a Washlngton corporation; and 
GREEN DIAMOND RESOURCE 
COMPANY, a Washington corpo~ation, 

Defendants. 

~ORDER GRANTING 
DEFENDANTS' MOTION TO CHANGE 
VENUE 

[CLERK'S ACTION REQUIRED] 

ORIGINAL 
Order Granting Defondants' Motion to Change 
Venue -1 
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'--- ··------... --

"*-' 
THIS MATTER came before 1he Court on Defendants' Motion to Change Venne (the 

"Motion''). The Court reviewed the Motion, the response and~~~h!reto, and the oilier 

documents flled wi1h the Court in this matter. In light of the foregoing, the Court hereby 

GRANTS 1he Motion. Venue for tb.is action is hereby transfened to Lewis County. 

IT)S SO ORDEREDf:-4 ! 
DONE TE-US .iJ.,(l.!_ day of.,7,.._~T-H~~-----' 2015. 

HILLIS CLARK MARTIN & PETERSON P .S. 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P .S. 
1221 Second Avenue, Suite 500 
Seattle WA 98101-2925 
Telephone: (206) 623 .. 1745 
Facsimile: (206) 623-7789 
Email: lou.peterson@hcmp.com; 
michael.scott@hcmp.com; 
alex.wu@hcmp.com 

Attorneys for Defendant 
Weyerhaeuser Company 

Order Granting Defendants' Motion to Change 
Venue- 2 
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ROBERT W. FERGUSON 
ATTORNEY GENERAL 

By s/ Mark Jobson 
Mark Jobson, WSBA No. 22171 
Assistant Attorney General 
State of Washington 
P.o. Box 40126 
Olympia, WA 98504~0126 
Telephone: (360) 586-6300 
Facsimile: (360) 586H6655 
Email: markj@atg.wa.gov 

Attorneys for Defendant 
Department ofNatural Resources 

CORR CRONIN MICHELSON BAUMGARDNER 
FOGG & MooRE LLP 

By s/ Kelly P. Corr 
KellyP. Corr, WSBA# 555 
Con: Cronln. Michelson Baumgardner & 
Preece LLP 
1 001. Fourth Ave., Suite 3 900 
Seattle, WA 98154 
Telephone: (206) 625~8600 
Facsimile: (206) 625-0900 
Email: kcorr@corrcronin.com 

Attorneys for Defendant 
Green Diamond Resource Company 

Proposed Ocder reMotion to Change Venue • Forth.docx 

Order Granting Defondants' Motion to Change 
Venue ~3 
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Seattle, Washington 98101-2925 
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THE HONORABLE LeROY McCULLOUGH 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

WILLIAM RALPH, individually, 

Plaintiff, 

vs. 

STATE OF WASHINGTON DEPARTMENT 
OF NATURAL RESOURCES, 

Defendant. 

No. 11-2-05769-1 KNT 

NOTICE OF DISCRETIONARY REVIEW 
TO THE WASHINGTON STATE 
SUPREME COURT 

COMES NOW, Plaintiff, by and through his undersigned counsel, and :files this Notice of 

Discretionary Review, respectfully seeking discretionary review by the Supreme Court of the 

State of Washington ofthe following decisions ofthe Superior Court in this case: 

1. Order Granting DNR' s Motion to Change Venue, appended hereto as Exhibit A; 

The names and addresses of the lawyers representing the Plaintiffs are: 

Darrell Cochran 
Loren Cochran 
Kevin Hastings 
Pfau Cochran V ertetis Amala PLLC 
911 Pacific Ave., Suite 200, 
Tacoma, W A 98402 

NOTICE OF DISCRETIONARY REVIEW TO THE 
WASHINGTON STATE SUPREME COURT 

11-2-05769-1 KNT [1 

Appendix 316 

911 Pacific Avem1e, Suite 200 
Tacoma, WA 98402 

Phone: (253) 777-0799 Facsimile: (253) 627-0654 

www.pcvalaw.con1 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The name and address of the lawyers representing Defendant DNR is: 

Mark C. Jobson 
Assistant Attorney General 
State of Washington 
PO Box 40126 
Olympia, WA 98504-0126 
Attorney for: Defendant DNR 

Dated this 18th day ofMay, 2015. 

Darrell L. Cochran 

NOTICE OF DISCRETIONARY REVIEW TO THE 
WASHINGTON STATE SUPREME COURT 

11-2-05769-1 KNT 12 
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CERTIFICATE OF SERVICE 
I, Laura Neal, hereby declare under penalty of pe1jury under the laws of the State of 

Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on today's date, 
I served the foregoing via Email I Legal Messenger by directing delivery to the following 
individuals: 

Mark C. Jobson 
Assistant Attorney General 
State of Washington 
PO Box40126 
Olympia, WA 98504-0126 
Attomey for: Defendant DNR 

DATED this 18th day ofMay, 2015. 

·a 
gal Assistant to Darrell L. Cochran 

4830-6462-0068, v. I 

NOTICE OF DISCRETIONARY REVIEW TO THE 
WASHINGTON STATE SUPREME COURT 

11-2-05769-1 KNT 
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FllE'D 
KING COUNIY, WASHrnGTON 

APR 2 1 2U15 

SUPERIDR COURT CLERK 
BY LISA ROQUE DEPUl'Y 

STATE OF WASHINGTON 
KING COUNTY SUPERIOR COURT 

8 WILLIAM RALPH, individually, NO. llw2~05769~1KNT 

lPROPGSED] ORDER GRANTING 
DNR'S MOTION TO CHANGE 
VENUE-

9 Plaintiff, 

10 v. 

11 STATE OF WASHINGTON 
DEPARTivffiNT OF NATURAL 

12 RESOURCES, 
Defendant. 

13 

14 

15 

Tms MATTER came before the Court on Department of Natural Resources' Motion to .. 

Change Venue (the "Motion"). The Court reviewed the Motion, the response, an~~ 

16 thereto, and the other documents filed with the Court in this matter. In light of the foregoing, 

17 the Court hereby GRANTS the Motion. Venue for this action is hereby transferred to Lewis 

18 

19 

20 

21 

22 

23 

24 

25 

26 

County. 

IT IS SO ORDERED.~ 

DONE TillS & day of April, 2015. 

~e0~--------L. 
THEHoNORABLE Uc-t:::: 7?6'~1? z~

7 KING ~~UNTY SUPERIOR COURT JUDGJY y 

~QR\GlNAL 
[PROPOSED] ORDER GRANTING DNR'S 
MOTION TO C:HANGE VENUE 
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Pl'esented By: 

ROBERT W. FERGUSON 
Attorney General 

By: Is! Mark C. Jobson 
Mark C. Jobson, WSBA No. 22171 
Assistant Attorney General 
State of Washington 
P.O. Box 40126 
Olympia, WA 98504~0126 
Telephone: (360) 586-6300 
Facsimile: ,(360) 586-6655 
Email: markj@atg.wa.gov 

Attorneys for Defendant 
Department ofNatural Resources 

[PROPOSED] ORDER GRANTING DNR'S 
MOTION TO CHANGE VENUE 

2 
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THE HONORABLE BRIAN D. GAIN 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

WILLIAM RALPH, individually, 

Plaintiff, 

vs. 

WEYERHAEUSER COMPANY, a Washington 
corporation; and GREEN DIAMOND 
RESOURCE COMPANY, a Washington 
corporation, 

Defendants. 

No. 10-2-42012-6 KNT 

NOTICE OF DISCRETIONARY REVIEW 
TO THE WASHINGTON STATE 
SUPREME COURT 

COMES NOW, Plaintiff, by and through his undersigned counsel, and files this Notice of 

Discretionary Review, respectfully seeking discretionary review by the Supreme Court of the 

State of Washington ofthe following decisions of the Superior Court in this case: 

1. Order Granting Defendants' Motion to Change Venue, appended hereto as 

Exhibit A; 

The names and addresses of the lawyers representing the Plaintiffs are: 

Darrell Cochran 
Loren Cochran 
Kevin Hastings 

NOTICE OF DISCRETIONARY REVIEW TO THE 
WASHINGTON STATE SUPREME COURT 

10-2-42012-6 KNT II 
911 Pacific A venue, Suite 200 

Tacoma, W A 98402 
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\ 

I 

Pfau Cochran V ertetis Amala PLLC 
911 Pacific Ave., Suite 200, 
Tacoma, WA 98402 

The name and address ofthe lawyer representing Defendant Weyerhaeuser is: 

Louis D. Peterson 
Hillis Clark Martin & Peterson, P.S. 
1221 Second Avenue 
Suite 500 
Seattle, WA 98101 
Attorney for: Weyerhaeuser Company 

The names and address ofthe lawyers representing Defendant Green Diamond are: 

Kelly P. Corr 
Kevin Baumgardner 
Corr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorneys for: Green Diamond Resource Company 

Dated this 18th day of May, 2015. 

Darrell L. Cochran 

NOTICE OF DISCRETIONARY REVIEW TO THE 
WASHINGTON STATE SUPREME COURT 

10-2-42012-6 KNT 12 
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CERTIFICATE OF SERVICE 
I, Laura Neal, hereby declare under penalty of pe1jury under the laws of the State of 

Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on today's date, 
I served the foregoing via US Mail I Email by directing delivery to the following individuals: 

Kelly P. Carr 
Seann C. Colgan 
Joshua J. Preece 
Carr Cronin Michelson Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, WA 98154 
Attorneys for: Green Diamond Resource Company 

Louis D. Peterson 
Hillis Clark Martin & Peterson, P.S. 
1221 Second Avenue 
Suite 500 
Seattle, WA 98101 
Attorney for: Weyerhaeuser Company 

DATED this 18th day ofMay, 2015. 

egal Assistant to Darrell L. Cochran 
4848-9163-2676, v. I 

NOTICE OF DISCRETIONARY REVIEW TO THE 
WASHINGTON STATE SUPREME COURT 

10-2-42012-6 KNT 
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~J~PFAU COCHRAN 
L·;.~VERTETIS AMALA 

A Professional UmitcO Liability Cmnrnny 

911 Pacific Avenue, Suite 200 
Tacoma, W A 98402 

Phone: (253) 777-0799 Facsimile: (253) 627-0654 

www.pcvalaw.con1 
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F~ L[20 
KING COUNTY WASHINGTON 

APR 1 ~ ZIIJ/5 

ANNIE JOHNSON 

THE HONORABLE B:RIAN D. GAIN 
APRlL 16,2015 

WITHOUT ORAL ARGUMENT 

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

WILLIAM RALPH, individually, 

Plaintiff, 

v. 

WEYERHAEUSER COMPANY, a 
Washington corporation; and QREEN 
DIAMOND RESOURCE CO:M:P ANY, a 
Washington corporation, 

Defendants. 

Order Granting Defendants' Motion to Change Venue - 1 

No. ~~012-6 KNT 

~ORDER GRANTING 
DEFENDANTS' MOTION TO CHANGE 
VENUE 

[CLERK.'S ACTION REQUIRED] 

HlLLIS CLARK MARTIN & PETERSON P.S. 
1221 Second Avenue, Suite 500 
Seattle, Washington 98101-2925 

Appendix 326 Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 



1 THIS MATTER came before tl1e Court on Defendants' Motion to Change Venue (the 

2 "Motion''). The Court reviewed the Motion, the response and reply thereto, and the other 

3 docmnents filed with the Court in this matter. In light of the foregoing, the Court hereby 

4 GRANTS the Motion. Venue for this action is hereby transferred to Lewis County. 
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IT IS SO ORDERE~ 

DONE TillS /fb - day of 

Presented by: 

HILLIS CLARK MARTIN & PETERSON P .S. 

By s/ Louis D. Peterson 
Louis D. Peterson, WSBA #5776 
Michael R. Scott, WSBA #12822 
Alexander M. Wu, WSBA #40649 
Hillis Clark Martin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle WA 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 
Email: lou.peterson@hcmp.com; 
michael.scott@hcmp.com; 
alex.wu@hcmp.com 

26 Attorneys for Defendant 
Weyerhaeuser Company 

27 

28 

~---~'2015. 

Order Granting Defendants' Motion to Change Venue- 2 HILLIS CLARK MARTIN & PETERSON P.S. 
1221 Second Avenue, Suite 500 
Seattle, Washington 98101-2925 
Terephone: (206) 623-1745 
Fac;simile: (206) 623-7789 
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CORR CRONIN MICHELSON BAUMGARDNER 
FOGG & MooRE LLP 

By s/ Kelly P. Corr 
Kelly P. Cor.r, WSBA # 555 
Corr Cronin Michelson Baumgardner & 
PreeceLLP 
1001 Fourth Ave., Suite 3900 
Seattle, W A 98154 
Telephone: (206) 625."8600 
Facsimile: (206) 625~0900 
Email: kcor.r@corrcronin.com 

Attorneys for Defendant 
Green Diamond Resource Company 

l)roposed Order re Motion to Clumge Venue - 'Ralph.docx 

Order Granting Defendants' Motion to Change Venue- 3 
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!liLLIS CLARK MARTIN & PETERSON P.S. 
1221 Second Avenue, Suite 500 
Seattle, Washington 98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 
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