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I. IDENTITY OF PETITIONER

The moving parties are Petitioners William Ralph; William Forth,

et al; and Virginia Carey, et al.
II.  DECISION

Petitioners in this consolidated proceeding respectfully request that
this Court review the trial court orders in each of these four cases
transferring venue from King County to Lewis County, entered on April
16, 2015, and April 21, 2015, appended hereto in the Appendix at 304-07,
313-14, 320-21, and 326-27.

III.  ISSUES PRESENTED FOR REVIEW

1. Whether the respective trial courts erred in ruling that, after
defendants failed to affirmatively plead the defense bf improper venue,
failed to assert that affirmative defense in their previous CR 12 motions,
and expressly argued against transfer of venue as a remedy, they had not

waived the right to object to venue nearly four years after the fact?

2, Whether the respective trial courts erred in ruling that
venue was proper in Lewis County, not King County, when multiple
applicable statutes allowed for venue in each and a transfer to Lewis

County did not serve the convenience of witnesses?

3. Whether the respective trial courts erred in ordering
Petitioners to pay the costs of transferring venue when the case was
properly filed in King County?

IV. STATEMENT OF THE CASE



The Petitioners in this consolidated proceeding are owners of real
and personal property located in Lewis County, Washington.! The
Chehalis River flooded in early December 2007 and damaged Petitioners’
real and personal property located in Lewis County.? Between December
2010 and January 2011, Petitioners filed four separate tort actions in King
County seeking compensation from Respondents Washington Department
of Natural Resources (“Department”), Weyerhaeuser Company, and Green
Diamond Resource Company (“Green Diamond”) for the damage to
Petitioners’ property.> Specifically, Appellant Ralph filed a tort action
against the Department, Ralph v. Washington Dep’t of Nat’l Resources,
and a tort action against Weyerhaeuser and Green Diamond, Ralph v.
Weyerhaeuser, et al.* Petitioners Forth and Carey both filed actions
naming all three Respondents as defendants, Forth v. Weyerhaeuser, et al.,
and Carey v. Weyerhaeuser, et al.®

In Ralph v. Weyerhaeuser, et al., Petitioners alleged in the
“jurisdiction and venue” section that Weyerhaeuser and Green Diamond’s

principal places of business were located in King County.® In Railph v.

" Ralph v. Dep’t of Natural Res., 182 Wn.2d 242, 246, 343 P.3d 342 (2014); Appendix at
1-5, 14-16, 25-28, 40-43.
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3 Appendix at 1-50.

* Appendix at 1-12, 13-23.
5 Appendix at 24-38, 39-50.
¢ Appendix at 4.



Dep’t of Nat'l Resources, Forth, and Carey, Petitioners alleged that venue
was “appropriate” in King County.’

After appearing, Respondents/Defendants filed answers to
Petitioners’ complaints in each case.? In each answer,
Respondents/Defendants failed to plead improper venue as an affirmative
defense.’ Instead, in Ralph v. Weyerhaeuser, et al., Weyerhaeuser and
Green Diamond both admitted their principal places of business were
located in King County with no further objection or mention of
appropriate venue.'® In Ralph v. Dep’t of Nat’l Resources, the Department
denied without explanation that venue was appropriate in King County.!!
In Forth and Carey, Weyerhaeuser and Green Diamond denied venue was
proper in King County “for lack of information.”'? The Department again
denied without explanation that venue was proper in King County and
additionally “reserve[d] the right to move for a change of venue as
permitted by court rule and statute,”"?

Nor did Respondents move in any of the cases for a change of
venue. Instead, in June 2011, Respondents moved under CR 12(b)(1) to

dismiss each case for lack of subject matter jurisdiction, alleging that

" Appendix at 16, 29, 43,

8 Appendix at 53-111,
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10 Appendix at 103, 109.

' Appendix at 96.

12 Appendix at 54, 59-60, 83, 90.
13 Appendix at 67, 75-76.



RCW 4.12.010(1) granted the Lewis County Superior Court exclusive
subject matter jurisdiction over the cases, '

Respondents also expressly argued against transferring the cases to
Lewis County. Specifically, in all four actions, Respondents made the
following identical, affirmative representation to the respective trial
courts: “Plaintiff may argue that the Court may cure this jurisdictional
defect by transferring venue to Lewis County. This argument lacks
merit.”!®> In their oppositions to the motions to dismiss, Petitioners
asserted that both jurisdiction and venue were proper in King County but,
if the trial courts determined RCW 4.12.010 was applicable, it was best
understood under existing precedent as a venue statute.!® Thus, a change
of venue, not dismissal, was the applicable remedy for any error.!
However, in their reply briefing, Respondents again expressly rejected a
venue change.!®

The trial courts in Ralph v. Weyerhaeuser, et al., Ralph v. Dep’t. of
Natural Resources, and Forth entered orders dismissing those cases, from
which Petitioners appealed; the trial court in Carey denied the motion to
dismiss and stayed that matter pending the appeals in the related matters,

After consolidating the three previous appeals, the Court of Appeals

' Ralph, 182 Wn.2d at 246; Appendix at 112-117, 140-146, 169-176, 201-207.
15 Appendix at 115, 144, 173, 206.

16 Appendix at 121-131, 150-160, 180-191,208-218.

17 Appendix at 130-131, 159-160, 190-91, 217-18.

18 Appendix at 138, 167, 198, 225.

19 Ralph, 182 Wn.2d at 246; Appendix at 231-35



affirmed the orders dismissing those cases.?’ On review, this Court held
that RCW 4.12.010 pertains to venue, not subject matter jurisdiction;
reversed the Court of Appeals; and remanded for further proceedings.?!

On April 2, 2015, this Court issued its mandate in the Ralph and
Forth cases.?? On remand, Respondents moved in each of these four cases
to transfer venue to the Lewis County Superior Court.?> Respondents
generally argued that a transfer of venue to Lewis County was appropriate
under RCW 4.12.030(1) because (1) under RCW 4.12.010 and this Court’s
characterization of that statute in Ralph as a “mandatory venue” statute,
Lewis County was the mandatory venue for the cases and (2) a transfer of
venue to Lewis County was also appropriate under RCW 4.12.030 for the
convenience of the witnesses in the case.?* Conditioned on the trial courts
transferring venue under RCW 4.12,030(1), Respondents also requested
the trial courts order Petitioners to pay the costs of changing venue and
announced their intention to move for an award of attorney fees as well.*®

Petitioners opposed each motion on the exact same grounds: (1)
Respondents waived the affirmative defense of improper venue under CR
12(h) by failing to plead it in their answers or join that defense in their

motion to dismiss; (2) venue was proper in King County under RCW

20 Ralph, 182 Wn.2d at 247,

2 Ralph, 182 Wn.2d at 259.

22 Appendix at 237-38.

2 Appendix at 239-259.

% See, e.g., Appendix at 241-42.
25 Appendix at 242,



4,12.020, RCW 4,12.025, and RCW 4.92,010; (3) witness convenience did
not warrant transferring venue to Lewis County under RCW 4.12.030(3);
and (4) Respondents should not be awarded their associated costs if venue
was transferred to Lewis County.?

The respective trial courts entered orders in each case transferring
venue to Lewis County.?’” The Carey trial court was the only one to
provide an explanation in its order for transferring venue to Lewis County,
reasoning that (1) Respondents’ pre-Ralph motion to dismiss had asserted
that the action was “brought in the [in]correct county,” but merely sought
the wrong remedy, thus preserving their objection to venue; and (2) venue
was appropriate in Lewis County, citing RCW 4.12.010(1) and this
Court’s decision in Ralph.®® In each case, Petitioners timely filed notices
of discretionary review directed to this Court,?’

V. ARGUMENT

A. As A Matter of Precedent, Accepting Discretionary Review of
the Respective Trial Court’s Venue Decisions is Appropriate

As this Court held decades ago, if a plaintiff objects to a venue
decision,

[the plaintiff’s] proper remedy [is] to seck [discretionary
review] and not to wait until the trial [is] concluded and
then ask an appellate court to set aside an unfavorable

26 Appendix at 260-297.

27 Appendix at 304-07, 313-14, 320-21, 326-27.
28 Appendix at 305-06.

2 Appendix at 299-328.



judgment on the basis that the venue was laid in the wrong
county.

Lincoln v. Transamerica Inv. Corp., 89 Wn.2d 571, 578, 573 P.2d 1316
(1978) (footnote omitted). Accordingly, “this court has consistently taken
cognizance of [motions for discretionary review of] orders pertaining to
venue.” Lincoln, 89 Wn.2d at 578.

In the decades since Lincoln, Washington appellate courts have
adhered to the general rule announced in Lincoln, routinely granting
discretionary review of trial court orders granting or denying a change of
venue, often without reference to a particular provision of RAP 2.3(b).
See, e.g., Old Nat. Bank of Wash. v. Rainier Bancorporation, 18 Wn. App.
353, 354-55, 567 P.2d 695 (1977); Kahclamat v. Yakima County, 31 Wn.
App. 464, 465, 643 P.2d 453 (1982); Roy v. City of Everett, 48 Wn. App.
369, 370, 738 P.2d 1090 (1987); Bechtel Civil and Minerals, Inc. v. South
Columbia Basin Irr. Dist., 51 Wn. App. 143, 752 P.2d 395 (1988); Hickey
v. City of Bellingham, 90 Wn. App. 711, 713, 953 P.2d 822 (1998); Hatley
v. Saberhagen Holdings, Inc., 118 Wn. App. 485, 488, 76 P.3d 255
(2003); Moore v. Flateau, 154 Wn. App. 210, 212, 225 P.3d 361 (2010);
see also In re Marriage of Hennemann, 69 Wn. App. 345, 348, n.3, 848
P.2d 760 (1993) (noting that this Court “has encouraged discretionary
review of interlocutory review of venue decisions,” citing Lincoln,
because doing so avoids the problems of “a second trial and the attendant

expense and waste of judicial resources.”).



Indeed, in Kahclamat, the Court of Appeals granted discretionary
review of a trial court’s order granting a motion to change venue involving
an issue materially identical to the primary issue presented by this case:
whether the moving party had waived its right to request a change of
venue. 31 Wn. App. at 466. Accordingly, Lincoln’s general rule and

Kahclamat compel acceptance of discretionary review of this case.

B. This Court Should Accept Review of the Four Orders
Transferring Venue Because the Respective Trial Courts Have
Committed Obvious Error Rendering Further Proceedings
Useless

Furthermore, under RAP 2.3(b)(1), this Court may accept
discretionary review when “[t]he superior court has committed an obvious
error which would render further proceedings useless.” Because (1) the
respective trial courts committed obvious error in granting Respondents’
motions to change venue and (2) that error would result in four useless
trials, discretionary review is appropriate.

1. The Trial Courts Committed Obvious Error By Transferring
Venue Because Respondents Waived Their Objections to
Improper Venue

First, this Court reviews de novo whether a defendant waived an
affirmative defense such as improper venue. Estate of Dormaier v.
Columbia Basin Anesthesia, PLLC, 177 Wn. App. 828, 858, 313 P.3d 431
(2013). “The initial choice of venue belongs to the plaintiff.” Eubanks v.
Brown, 180 Wn.2d 590, 595, 327 P.3d 635 (2014). “If initial venue is not

proper as to the defendant, the defendant may either waive their objection



to the erroneous venue by failing to object or move to transfer the case to
where venue is proper.” Id.

However, improper venue is an affirmative defense and, thus,
Washington’s civil rules impose specific requitements for the timing of
and manner in which the defendant “objects.” Specifically, an affirmative
defense of improper venue is waived if not made by motion under CR
12(b) or asserted in a responsive pleading. Oltman v. Holland America
Line US4, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008) (citing CR
12(h)(1)*; Andrews v. Cusin, 65 Wn.2d 205, 396 P.2d 155 (1964) (“An
affirmative defense of improper venue is waived if not made by motion
under the rule or included in a responsive pleading.”); Kahclamat, 31 Wn.
App. at 466 (“When . . . a rule 12(b) defense or objection is raised by
motion prior to pleading or in conjunction with the responsive pleading . .

. a failure to join all other 12(b) defenses or objections which were then

3¢ CR 12(h)(1) provides:

A defense of lack of jurisdiction over the person, improper venue,
insufficiency of process, or insufficiency of service of process is
waived (A) if omitted from a motion in the circumstances described in
section (g), or (B) if it is neither made by motion under this rule nor
included in a responsive pleading or an amendment thereof permitted
by rule 15(a) to be made as a matter of course.

CR 12(g) provides:

A party who makes a motion under this rule may join with it any other
motions herein provided for and then available to him. If a party makes
a motion under this rule but omits therefrom any defense or objection
then available to him which this rule permits to be raised by motion, he
shall not thereafter make a motion based on the defense or objection so
omitted, except a motion as provided in subsection (h)(2) hereof on any
of the grounds there stated.



available to the defendant results in a waiver of the omitted defenses or
objections.”).

Here, Respondents failed to assert the affirmative defense of
improper venue in its answer and failed to join the defense in its CR 12(b)
motion to dismiss. Furthermore, in their motions to dismiss, Respondents
expressly refuted that transfer of venue was even an option. In their

motions, Respondents stated,

Plaintiffs may argue that the Court may cure this
jurisdictional defect by transferring venue to Lewis County.
This argument lacks merit.’!

31 Petitioners anticipate that Respondents may argue that it would be inequitable to hold
that they waived their objection to venue by failing to move in the alternative for a
transfer of venue because they were entitled to rely on Washington precedent existing
before this Court’s holding in Ralph, 182 Wn.2d at 258, that RCW 4,12.010 relates to
venue, not jurisdiction and, thus, the only remedy they could seek was dismissal of the
action,

Such an argument, however, misstates Washington law prior to Ralph. As this
Court observed in Ralph, although prior precedent had characterized RCW 4,12,020 as
jurisdictional, in practice the statute had repeatedly been applied to allow trial courts to
“confer” their “jurisdiction” over an action to another court and transfer the case to that
latter court. Ralph, 182 Wn.2d at 255 (citing Snyder v. Ingram, 48 Wn,2d 637, 639, 296
P.2d 305 (1956); Cugini v. Apex Mercury Mining Co., 24 Wn.2d 401, 409, 165 P.2d 82
(1946); N. Bend Lumber Co. v. City of Seattle, 147 Wash. 330, 336, 266 P. 156 (1928)).

Accordingly, Washington law—even prior to Ralph—provided sufficient notice
to Respondents that transfer of these cases to Lewis County was a viable alternative,
And, indeed, Respondents would have suffered no prejudice had they attempted to “cover
their bases” by arguing in their motions to dismiss that, in the event the trial disagreed
that dismissal on jurisdictional grounds was appropriate, Lewis County was the proper
forum for these actions.

Instead, Respondents strategically engaged in a zero sum game of seeking an
exclusive remedy of dismissal because Respondents could have been at risk of being
barred by the statute of limitations if they were forced to refile. Respondents were
entitled to their litigation tactics, but this tactics now have a manifest and certain
consequence, which is that Respondents have waived the defense of improper venue.
Kahclamat, 31 Wn. App. at 466; CR 12(g); CR 12(h)(1).

Petitioners also anticipate that Respondents will argue their general denials of
venue in their various answers, either unexplained or “for lack of information” were
sufficient to preserve their subsequent objections to venue. However, CR 8(c) provides
that parties “shall set forth affirmatively . . . any other matter constituting an avoidance or
affirmative defense.” Thus, “Any matter that does not tend to controvert the opposing
party’s prima facie case as determined by applicable substantive law should be pleaded,

~10—



Kachlamat is on all fours. There, the issue was whether “the
defendant waive[d] its right to request a change of venue by not asserting
its objections to venue in a motion prior to pleading or in its answer, and
in waiting a year to make its request.” Division One answered
affirmatively. “A rule 12(b) defense or objection must be asserted by a
defendant either by motion prior to pleading or else in its responsive
pleading if no rule 12(b) motions were made by the defendant before so
pleading.” Id. (Emphasis added); see also Raymond, 24 Wn. App. at 114-
115. The Kahclamat Court held that the defendant waived his challenge
to venue because he did not move to change venue “until many months
after its answer and motion to dismiss were filed.” Id.

Like in Kachlamat, Respondents failed to raise improper venue as

an affirmative defense and failed to join the defense in its CR 12(b)

and is not put at issue by a general denial.” Shinn Irr. Equipment, Inc. v. Marchand, 1
Wn. App. 428, 430-31, 462 P.2d 571 (1969) (emphasis added); see also Harting v.
Barton, 101 Wn., App. 954, 962, 6 P.3d 91 (2000) (stating the same).

Here, Respondents only made general denials regarding Petitioners’ venue
allegations, as opposed to properly pleading improper venue as an affirmative defense.
Both CR 8(c) and Shinn make clear that such general denials are insufficient to preserve
an affirmative defense such as improper venue. Accordingly, Respondents waived their
objections to venue.

Finally, Petitioners anticipate that the Department will argue that its purported
“reserve[ations]” in Forth and Carey of “the right to move for a change of venue as
permitted by court rule and statute” were sufficient to preserve its objections to venue in
those cases. However, court rules permit such a motion only when improper venue is
properly pleaded as an affirmative defense or asserted as part of a CR 12 motion filed in
the case. CR 8(c); CR 12(h)(1); CR 12(g). Here, the Department did neither. Holding
that the Department’s equivocation regarding venue was sufficient to preserve its action
would contravene the plain language and clear purpose of the Civil Rules by allowing it a
second bite at an issue it tactically chose to waive in hopes of strengthening its arguments
for outright dismissal of those cases.

S



motion. After a lengthy appeal process, Respondents now argue, for the
first time, that venue is improper. But Washington law is clear: A
defendant waives the right to assert improper venue if it (1) fails to
affirmatively plead the defense in a responsive pleading and (2) fails to
join the defense in a CR 12(b) motion. Respondents waived their
improper venue objections, and the trial court committed obvious error in
granting their motions to transfer venue.

2. The Trial Courts Committed Obvious Error By Transferring
Venue Because Venue Was Proper In King County

Even if Respondents did not waive their objections to improper
venue, the trial court still committed obvious error in concluding venue
was proper in Lewis County under RCW 4.12.010(1) and transferring
venue because venue was proper in King County under RCW 4.12.020,
RCW 4.,12.025(3), and RCW 4,92.010. This issue presents the issue of
determining the applicability of competing venue statues, an issue of
statutory interpretation reviewed de novo. Eubanks v. Brown, 180 Wn.2d
590, 596-97, 327 P.3d 635 (2014); see also Moore v. Flateau, 154 Wn.
App. 210, 214, 255 P.3d 361 (2010) (transfers of venue under RCW
4,12.030(1) because case is filed in improper county reviewed de novo).

Respondents and, apparently, the trial courts relied on this Court’s
observation in Ralph that RCW 4,12.010 “applies to tort actions seeking
monetary relief for damages to real property and relates to venue” and its
characterization of that statute as relating to “mandatory venue.” 182

Wn.2d at 257, 259. However, this Court’s decision in Ralph did not

12—



purport to address and, indeed, could not have addressed an issue not
before it: the interaction between RCW 4.12.010(1) and other applicable
venue statutes. Accordingly, the trial courts committed obvious error by
extending Ralph’s holding beyond the confines of its particular facts and
issues to conclude that RCW 4.12.010(1) operates to the exclusion of all
other applicable venue statutes.

Now, however, that issue is squarely before the Court. The
flooding at issue caused a great deal of damage to Petitioners; part of this
will be damage to their real property in Lewis County, but another portion
of the damages analysis will entail damage to their personal property as
well as emotional distress in seeing his property destroyed. In this vein,
RCW 4.12.020 applies, which mandates that actions for the recovery of
damages for injuries to the person or for injury to personal property shall
be tried either in the county where the cause arose or in the county in
which one of the defendants resides.’? See also RCW 4.92.010(4) (venue
for actions against the State “shall be . . . [t]he county where the action

may be properly commenced by reason of the joinder of an additional

2 RCW 4.12,020 states in relevant part:

Actions for the following causes shail be tried in the county
where the cause, or some patt thereof, arose:

% # *

(3) For the recovery of damages for injuries to the person or for injury
to personal property, the plaintiff shall have the option of suing either
in the county in which the cause of action or some part thereof arose, or
in the county in which the defendant resides, or if there be more than
one defendant, where some one of the defendants resides, at the time of
the commencement of the action,

—13—



defendant); RCW 4.12.025(3) (“The venue of any action brought against a

corporation, at_the option of the plaintiff, shall be: (a) In the county

where the tort was committed; . . . or (d) in the county where the
corporation has its residence”). In the present case, the tort was
committed and the cause of action arose at Weyerhaeuser’s headquarters
in King County, where the policies and procedures causing the negligent
timber practices were born, cultivated, and ordered. And, at the very least,
Weyerhauser resides in King County by virtue of being headquartered
there. Thus, venue in each case was proper in King County under RCW
4.12.020, RCW 4.12.025(3), and RCW 4.92.010.

Furthermore, all three of those venue statutes utilize the same
mandatory term “shall” as RCW 4.12.010 and, thus, may all be fairly
characterized as “mandatory venue” statutes. “When two statutes
apparently conflict, the rules of statutory construction direct the court to, if
possible, reconcile them so as to give effect to each provision.” Anderson
v. Dep’t of Corrections, 159 Wn2d 849, 861, 154 P.3d 220 (2007)
(quoting State v. Landrum, 66 Wn. App. 791, 796, 832 P.2d 1359 (1992)).
Thus, in order to give effect to the mandatory “shall” in each statute, the
Court should interpret them as permitting plaintiffs a choice of venues in
which to file their lawsuits, so long as the chosen venue is one of the
venues permitted by the multiple, applicable statutes mandating venue or
giving mandatory effect to plaintiffs’ choice. See Johanson v. City of
Centralia, 60 Wn, App. 748, 750-51, 907 P.2d 376 (1991) (giving

competing venue statutes a “complementary” interpretation of permitting

— 14—



plaintiff to choose between each to give cach statute effect). Accordingly,
the trial courts’ conclusion that RCW 4.12.010 operates as a “mandatory”
venue statute to the exclusion of all others invalidated the other applicable
venue statutes and further constituted obvious error.

Moreover, although none of the trial courts’ written order
purported to rely on RCW 4.12.030(3), no tenable or reasonable ground
exist for transferring venue to Lewis County to serve “the convenience of

k)

witnesses.” This Court reviews a decision to transfer venue under RCW
4.12.030(3) for abuse of discretion. Moore v. Flateau, 154 Wn. App. 210,
214,255 P.3d 361 (2010). A trial court abuses its discretion if its decision
is manifestly unreasonable or exercised on untenable grounds or for
untenable reasons. Salas v. Hi-Tech Erectors, 168 Wn.2d 664, 668-69,
230 P.3d 583 (2010). “‘A discretionary decision is based on untenable
grounds or made for untenable reasons if it rests on facts unsupported in
the record or was reached by applying the wrong legal standard.”” McCoy
v. Kent Nursery, 163 Wn., App. 744, 758, 260 P.3d 967 (2011) (internal
quotation marks omitted) (quoting State v. Quismundo, 164 Wn.2d 499,
504, 192 P.3d 342 (2008)).

Here, on a balance, there cannot be a reasonable debate that most
of the central witnesses to this lawsuit will be in King County. The
underlying forest practices and policies that caused damages to
Petitioners’ property occurred at the Weyerhaeuser headquarters. All of

the necessary documents will be coming from the Weyerhaeuser

headquarters, and in fact, before this case was dismissed, the undersigned

—15-—



were planning to visit Weyerhaeuser headquarters to review the boxes of
responsive discovery documents. The experts as well will also likely be
from King County or immediately surrounding counties. The only
witnesses who will be in Lewis County are Petitioners and some
eyewitnesses. Taken together, witness convenience does not weigh in
favor of transferring venue. Accordingly, the respective trial courts
abused their discretion in transferring the cases to Lewis County by

exercising that discretion based on unreasonable and untenable grounds.

3. The Trial Courts Committed Obvious Frror in Ordering
Petitioners to Pay the Costs of Transferring Venue When the
Cases Were Properly Filed in King County

Furthermore, even if this Court were to hold that Respondents did
not waive their objections to venue and that the trial courts did not err in
transferring the cases to Lewis County for witness convenience, the trial
courts committed obvious error in ordering Petitioners to pay the costs of
transferring venue. RCW 4.12.090*® requires the party successfully

moving for a venue change to pay the associated costs unless the venue

3 RCW 4,12.090(1) provides:

When an order is made transferring an action or proceeding for trial,
the clerk of the court must transmit the pleadings and papers therein to
the court to which it is transferred and charge a fee as provided in
RCW 36.18.016. The costs and fees thereof and of filing the papers
anew must be paid by the party at whose instance the order was made,
except in the cases mentioned in RCW 4,12.030(1), in which case the
plaintiff shall pay costs of transfer and, in addition thereto, if the court
finds that the plaintiff could have determined the county of proper
venue with reasonable diligence, it shall order the plaintiff to pay the
reasonable attorney's fee of the defendant for the changing of venue to
the proper county. The court to which an action or proceeding is
transferred has and exercises over the same the like jurisdiction as if it
had been originally commenced therein,

— 16—



change is ordered under 4.12.030(1), i.e., “the county designated in the
complaint is not the proper county.” For the reasons stated above, venue
for these cases was also proper in King County under RCW 4.12.020,
RCW 4.12.025(3), and RCW 4.92.010. Accordingly, the trial court
committed obvious error by ordering Petitioners, not Respondents, to bear
the cost of transfer.

4. The Trial Courts’ Obvious Error Rendered Further Proceedings
Useless

Finally, the respective trial courts’ obvious error in transferring
venue from King County to Lewis County rendered further proceedings
useless. Normally, interlocutory review of trial court orders is disfavored
because it lends itself too piecemeal, multiple appeals. Right-Price
Recreation LLC v. Connells Prairie Cmty. Council, 146 Wn.2d 370, 380,
46 P.3d 789 (2002). This general rule is rooted in the sound principle that
most interlocutory orders involve matters such as discovery, evidentiary
rulings, or denials of summary judgment motions, as the ultimate propriety
and effect of such rulings may vary from case to case and requires the full
trial context to evaluate. See Minehart v. v. Morning Star Boys Ranch,
156 Wn. App. 457, 467-68, 232 P.3d 591 (2010).

As discussed above, however, Washington appellate courts treat
trial court decisions regarding venue differently, applying a general rule of
accepting discretionary review of such decisions despite their interlocutory
nature. Such a rule is rooted in a sound principle as well: unlike error in

other types of interlocutory rulings and orders, any decision regarding

—17-



venue is either erroneous or proper at the outset, independent of what
might transpire during the remainder of the proceedings. Moreover, a
venue decision fundamentally alters the course of the proceedings as a
whole; any alleged error regarding such a decision presents an issue of
whether the case can “go forward” in the present venue, Hickey, 90 Wn.
App. at 712; and an appellate court’s determination of error would require
remand for a new trial after appellate review. See, e.g., Kahclamat, 31
Wn. App. 464, 465, 643 P.2d 453 (1982); Roy v. City of Everett, 48 Wn.
App. 369, 370, 738 P.2d 1090 (1987). Thus, venue decisions “render|s]
further proceedings useless,” and discretionary review of such decisions
avoids the problems of “a second trial and the attendant expense and waste
of judicial resources.” In re Marriage of Hennemann, 69 Wn. App. at 348
n.3.

Here, the respective trial courts entered orders transferring venue
from King County to Lewis County. Petitioners maintain that the
respective trial court committed obvious error in doing so; regardless,
considerations of both trial and appellate court judicial economy make
imperative immediate appellate review of those orders to avoid a
potentially useless trial. Accordingly, this Court should accept review

under RAP 2.3(b)(1).
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C. This Court Should Accept Review of the Four Orders
Transferring Venue Because the Respective Trial Courts Have
Committed Probable Error Substantially Altering the Status
Quo

Even if this Court determines that review is not warranted under
RAP 2.3(b)(1), RAP 2.3(b)(2) provides for discretionary review when
when “[t]he superior court has committed probable error and the decision
of the superior court substantially alters the status quo or substantially
limits the freedom of a party to act.” Here, the respective trial courts’
decision to transfer venue to Lewis County (1) constitute probable error
and (2) substantially altered the status quo, thus warranting discretionary
review.

First, even if this Court concludes that Petitioners do not
demonstrate the venue decisions constituted “obvious” error, they at least
meet the lesser standard of “probable” error for all the reasons discussed
above. The Kahclamat court held that defendants had waived their
objections to venue in circumstances highly analogous to those in this
case. Furthermore, even if Respondents did not waive their objections to
venue, multiple other venue statutes provided for proper venue in King
County, and no tenable reason existed for transferring venue to Lewis
County.

Second, and also for the reasons already discussed above, the trial
courts’ probable error substantially altered the status quo. Simply put,
with the trial courts’ transfers of venue, the entirety of the local forum

characteristics for this litigation—be they the potential judges; the shared
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community values and perspectives from which a jury pool may be drawn;
and even the attendant financial costs and expenditure of resources in
litigating in Lewis County, as opposed to King County—have changed.
Viewed through such a lens, it is unsurprising that Washington appellate
courts have previously held that venue change decisions met RAP
2.3(b)(2)’s requirements for discretionary review. See, e.g., Old Nat’l
Bank of Wash., 18 Wn. App. at 355. Likewise, because this case presents
those very circumstances, it meets the “status quo” prong of RAP
2.3(b)(2). Accordingly, this Court should grant Petitioners’ motion for
discretionary review.
VI. CONCLUSION

For all these reasons, Petitioners respectfully request this Court to
accept discretionary review of the respective trial courts’ April 16 and
April 21, 2015 orders transferring venue from King County to Lewis

County.

RESPECTFULLY SUBMITTED this 1% day of July, 2015.

PFAU COCHRAN VERTETIS AMALA, PLLC

NOR=IeTN

Darrell L. Cochran, WSBA No. 22851
Loren A, Cochran, WSBA No. 32773
Kevin M. Hastings, WSBA No. 42316
Christopher E. Love, WSBA No. 42832
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STATE OF WASHINGTON )

)ss
COUNTY OF KING )

Laura Neal, being first duly sworn upon oath, deposes and says:

I am a citizen of the United States of America and of the State of Washington,

over the age of twenty-one years, not a party to the above-entitled matter and competent
to be a witness therein,

That on July 1, 2015, T placed for delivery with Legal Messengers, Inc., a true
and correct copy of the above, directed to:

Mark Jobson

Attorney General of Washington

7141 Cleanwater Drive SW

P.O.Box 40126

Olympia, WA 98504-0126

Attorney for; State of Washington Dept. of Natural Resources

Kelly P. Corr

Seann C. Colgan

Joshua J. Preece

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorneys for; Green Diamond Resource Company

Louis D, Peterson

Hillis Clark Martin & Peterson, P.S.
1221 Second Avenue

Suite 500

Seattle, WA 98101

Attorney for; Weyerhacuser Company

DATED this 1* day of July, 2015,

%ﬂ/”\ Z

LA NGl 7 U7 SN~—

egal Assistant to

Darrell L. Cochran
4832-3216-0037, v, 1
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To: Chris Love
Subject: RE: Case # 91711-6 - William Ralph v. Weyerhaeuser Company, et al.
Received 7/1/2015

Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document,

From: Chris Love [mailto:chris@pcvalaw.com]

Sent: Wednesday, July 01, 2015 4:48 PM

To: OFFICE RECEPTIONIST, CLERK

Subject: Case # 91711-6 - William Ralph v. Weyerhaeuser Company, et al.

Per the Clerk’s letter dated July 1, 2015, please find attached a copy of Petitioners’ Motion for Discretionary Review
including the page numbers that were inadvertently omitted from the copy originally received and filed by the Court on
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Christopher Love

Associate Attorney

Pfau Cochran Vertetis Amala PLLC
911 Pacific Avenue, Suite 200
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AMALA PLLC, is intended only for the use of the addressee and may contain information that is PRIVILEGED and
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FILED

10 DEC 02 PM 3:49

KING COUNTY
SUPERIOR COURT CLERK
E-FILED
CASE NUMBER: 10-2-42012-6 K|

SUPERIOR COURT FOR THE STATE OF WASHINGTON

IN AND FOR KING COUNTY
William Ralph, individually, NO.
COMPLAINT
Plaintiff,
[JURY DEMANDED]

vS.
[CLERK’S ACTION
WEYERHAEUSER COMPANY, a REQUESTED]
Washington Corporation; and GREEN
DIAMOND RESOURCE COMPANY, a
Washington Corporation,

Defendants.

COMES NOW Plaintiff, by and through their attorneys, Darrell L. Cochran and Pfau,
Cochran, Vertetis, Kosnoff, PLLC, and bring this action against the Defendants named herein.
Plaintiff alleges the following on information and belief:

1117
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COMPLAINT - [ of 10 911 Pacific Avenue, Suite 200
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L INTRODUCTION

While some in government and the timber industry have

referred to the record floods as an “act of God,” clearly there

was a human hand involved that made a bad situation worse.
Current Washington State Commissioner of Public Lands, Peter J. Goldmark, The Seattle
Times, January 30, 2008 (attached).

1.1 This case arises from unreasonably dangerous and unlawful forest practices by
the Defendants on steep and unstable slopes throughout the Chehalis River basin in western
Lewis County, Washington. These practices caused hundreds of landslides in the Chehalis
River basin on or about December 3, 2007, displacing the waters of the Chehalis River and
flooding commercial property of the Plaintiff.

12 Defendants Weyerhaeuser Company and Green Diamond Resource Company,
owners of much of the land drained by the Chehalis River, owed a duty to exercise reasonable
care in the use of and logging activities on their property to avoid harming neighboring
landowners. Defendants knew or should have known that their logging activities in and
around the Chehalis River basin created an unreasonable danger for their neighbors’ property.
Defendants knew or should have known that the steep slopes on their collective properties
were unstable because they had a thin mantle of permeable soil over impermeable bedrock.

Defendants knew or should have known the climate on these slopes included recurrent,

periodic heavy rainfall, including predictably warm rain on accumulated snow. Further,

Defendants knew or should have known that extensive clear-cutting, logging and road
building would disturb the slopes and create a great danger of debris flows throughout the
basin that would flow into the Chehalis River and displace its water. Defendants knew or

should have known from the extensive literature on landslide and debris flows, much of it

PFAU COCHRAN VERTETIS KOSNOFF, PLLC
COMPLAINT - 2 of 10 911 Pacific Avenue, Suite 200
Tacoma, WA 98402
Appendix 002 Phone: 253-777-0799 FAX: 253-627-0654
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commissioned by and/or created for Defendants, that its activities created an unreasonable

danger,

1.3 Defendants have in the past claimed and it is anticipated will again claim that

these landslides and the resultant debris flow and floods occurred as a result of an unfortunate

“Act of God,” a product of unpredictable, torrential rains. However, Defendants use this

same excuse regularly when they are called to accept responsibility for forest practices that

result in destructive landslides and devastating floods. Washington State Commissioner of

Public Lands, Peter J. Goldmark, aptly illustrated the problem in a January 30, 2008 column

written in the wake of the December 2007 floods for The Seattle Times:

Id.

In this case, the buck stops at the Department of Natural
Resources, tasked with permitting timber sales — even on
private land, in this case Weyerhaeuser — on slide-prone, steep
slopes,

As stark photos of the clear-cut hillside illustrate, the agency
permitted a clear-cut on a slope that should never have been
logged in this manner, if at all. Led by Public Lands
Commissioner Doug Sutherland, agency personnel acted against
state rules designed to balance harvest goals with protecting
property, public safety and the environment.

In short, they failed to exercise appropriate professional
distance between a public agency with a broad public mission
and the industry they are tasked to oversee.

Unfortunately, this is not an isolated case of lax oversight and
too-cozy relationships with industry, whether timber or large
developers. From land swaps that result in forests lost to strip
malls and vacation homes to similar land-damaging clearcuts,
the department and its leadership are failing to protect both
public health and the long-term value of our public land.”

COMPLAINT - 3 of 10

Appendix 003
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IL.  PARTIES

2.1 Plaintiff Bill Ralph is a resident of Lewis County, Washington. Several of his
commercial properties flooded in the December 2007 floods of the Chehalis River and Salzer
Creek.

2.2 Defendant Weyerhacuser Company (hereinafter “Weyerhacuser”) owns or
manages 22 million acres of global timberland with offices or operations in 10 countries.
Weyerhaeuser owns or manages nearly 1.1 million acres of timberland in Washington State
including a significant portion in and around the Chehalis River basin.

2.3 Defendant Green Diamond Resource Company (hereinafter “Green Diamond™)
is a logging company that engages in the ownership and operation of timberlands and the
manufacture of lumber. It has operations in California, Oregon, and Washington. Green
Diamond Resource Company was founded as Simpson Resource Company and changed its
name to Green Diamond Resource Company in 2004, Green Diamond is believed to own and
or manage a significant portion of timberland in and around the Chehalis River basin.

III. JURISDICTION AND VENUE

3.1  Plaintiff re-alleges and incorporates herein the preceding paragraphs of the
Complaint as though set forth in full.

3.2 Defendant Weyerhaeuser’s principal place of business is at its International
Headquarters located within King County, in Federal Way, Washington,

33  Defendant Green Diamond Resource Company has its principal place of
business located within King County, in Seattle, Washington.

IV. FACTS

4.1 Plaintiff re-alleges and incorporate herein the preceding paragraphs of this

Complaint as though set forth in full.

PFAU COCHRAN VERTETIS KOSNOF, F, PLLC
COMPLAINT - 4 of 10 911 Pacific Avenue, Suite 200
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42 On orabout December 3, 2007, Plaintiff’s commercial properties were flooded
by water originating from the Chehalis River and Salzer Creek.

4.3 The Chehalis River basin contains shorelines of the state as defined in the
Shoreline Management Act of 1971 (SMA), 90.58 RCW.

44 In the years preceding December 3, 2007, Defendants’ unreasonable forest
practices, including timber harvesting, extraction, and road building on hazardous steep slopes

in the upper Chehalis River basin created a dangerous condition on their lands.

4.5  Previous landslides in these areas demonstrated a substantial likelihood of soil
erosion, sediment delivery to public reséurces, mass wasting, and a probable significant
adverse impact to the environment and public safety.

4.6 When heavy rain fell on or about December 3, 2007, steep slopes stripped of

trees could not absorb the excess water and quickly eroded.

117
'y
1t
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4,7 Landslides in the clear cut areas dumped millions of tons of mud, rocks, and
logging debris into the Chehalis River, dramatically rose the water level in the river and
L& g’ y

formed debris dams that blocked the river’s channel.

4.8 Several of these unstable earthen dams disintegrated under the immense
backpressure building in the river. When the backwater burst through, all the mud and debris

rushed downstream and backed up behind bridges along the Chehalis River. Twenty-seven

PFAU COCHRAN VERTETIS KOSNOFF, PLLC
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bridges on the river failed under the deluge, broke apart, and released all the water and debris

behind them.

4.9  In addition to flooding lands drained by the Chehalis River, the floodwaters
reversed the flow of Salzer Creek, where a dike wall broke and allowed additional flooding

into southern Centralia, including Plaintiff’s commercial and real property.

PFAU COCHRAN VERTETIS KOSNOYFFE, PLLC
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V. CAUSES OF ACTION
A. Negligence

5.1 Plaintiff re-alleges and incorporates herein the preceding paragraphs of this
Complaint as though set forth in full.

5.2 By their actions, Defendants Weyerhaeuser and Green Diamond breached their
duties owed to Plaintiff, including duties as landowners to adjacent landowners; and their
responsibilities to execute reasonable care to prevent their logging activities from causing
harm to foreseeable endangered persons and property.

5.3 By their actions, Defendants have breached duties owed to Plaintift.

5.4 By these actions, Defendants are liable to Plaintiff for general and special
damages incurred as a result of their negligence and failure to comply with the applicable
regulations in accordance with the laws of the State of Washington.

B. Trespéss

5.5 Plaintiff re-alleges and incorporates herein the preceding paragraphs of the
Complaint as though set forth in full.

5.6 Activities on property of Weyerhaeuser and Green Diamond caused injury to
Plaintiff’s property. This constitutes a trespass upon property.

C. Tortious Interference with Contractual Relations and Business Expectancy

5.7 Plaintiff re-alleges and incorporates herein the preceding paragraphs of the
Complaint as th.ough set forth in full,

5.8 By their actions, Weyerhaeuser and Green Diamond improperly interfered with
the contractual relationships and business expectancies Plaintiff had with his customers and

vendors, and has caused a disruption of said relationships.

PFAU COCHRAN VERTETIS KOSNOFE, PLLC
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D. Conversion

5.10  Plaintiff re-alleges and incorporates herein the preceding paragraphs of this
Complaint as though set forth in full.

5.11  Weyerhaeuser and Green Diamond unlawfully converted Plaintiff’s property.
E. Shoreline Management Act of 1971

5.12-  Plaintiff re-alleges and incorporates herein the preceding paragraphs of this
Complaint as though set forth in full.

5.13  Defendants failed to obtain a shoreline substantial development permit for
forest practices that would likely cause substantial impact to a shoreline of the state.

VI. JURY DEMAND

6.1 Pursuant to the Rules of Civil Procedure, Plaintiff demands that this action be

tried before a jury.
VII. RESERVATION OF RIGHTS

7.1 Plaintiff reserves the right to assert additional claims as may be appropriate

following further investigation and discovery.
VII. DAMAGES

8.1 As a direct and proximate result of Defendant Weyerhacuser’s and Green
Diamond’s negligent and unlawful conduct, Plaintiff has sustained special and general
damages.

IX. PRAYER FOR RELIEF
WHEREFORE Plaintiff, having asserted claims for relief, now prays for judgment

against Defendants as follows:

PFAU COCHRAN VERTETIS KOSNOFT , PLLC
911 Pacific Avenue, Suite 200
Tacoma, WA 98402
Appendix 009 Phone: 253-777-0799 FAX: 253-627-0654
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1. For judgment against Defendants Weyerhacuser and Green Diamond for
negligence, trespass, tortious interference with contractual relations and business expectancy

and conversion in an amount to be proven at trial.

2. For entry of an order permanently enjoining Defendants from committing

similar unlawful acts in the future.

5. For attorney’s fees and costs against all Defendants consistent with the purpose

of the SMA, RCW 90.58.230.

6. For such other relief that the Court deems just and proper.

Dated this 2™ day of December, 2010.

PFAU COCHRAN VERTETIS KOSNOFF, PLLC

Darrell L. Cochran, WSBA No. 22851
darrell @pevklaw,com
Attorneys for Plaintiff

4832-1109-4280,v. 1
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Risky timber practices
worsened December flooding

By Peter J. Goldmark

Spacialto The Times

While images of December's Lewis County floods recede
like the watesrg»‘of the Ghehalls River, the impacts of the
devastation to local families, Washington state taxpayers
helping rebuild a eommunity, ard the blow to bur
aoonomy, continue,

Homes are damaged o destroyed. Many farms and
businesses are threatened or lost. Cleanup will continue
for months, Economic recovery for many will take vears.

‘While some in government and the timber industry have
referred to the record floods s an "act of God," clearly
there was.a human hand involved that made & bad
situation worse. In this case, the buck stops at the
Dapartritent of Natural Resources, tasked with permitting
timber sales &€" even on privete land, in this case
Weyerhaeuser € on slide-prone, steep slopes,

As stark photos of the clear-cut hillside {llustrate, the
agency permitted a clgar-cut on a slope that should never

have been logged in this manner, if-at all, Led by Public ?ggg‘;g*g«tf{’.ig”;??gggieg;;}.kfm‘gg‘:;’;y s;g’f;&%‘g,y
Lands Commissioner Doug Sutherland, agency such slides during December's heavy ralns.
personnel acted against state rules designed to balance
harvest goals with protecting property, public-safety and
the environment. In short, they failed to-exercise
appropriate professlonal distance between a public
agency with a broad public mission and the industry they
are-taskad to oversee.

. STEVE RINGMAN I THE SEATTLE TIMES
Mud:and debris slide down a recently replanted-clear-cut

Unfortunately, this Is not an isolated case of lax oversight
and too<cozy relationships with industry, whether timber
or large-developers, From land swaps that result in
forests lost to strip malls and vacation homes to similar land-damaging clear-cuts, the department and its
leadershipy are falling to protest both publie health and the long-term value of cur public land.

Peter Goldmark

http //seattlctimes.nwsource. com/cmnbm/PzmtSﬁ?f’ﬁ“ﬁ'f‘?%cument 1d=2004152372&zsectio... 12/2/2010
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At a state-Senate hearing on the floods held on Jan, 10,.agency personnel defended their actions, and
pradictably placed responsibility on the severe weather, Yet, independent scientists confirmed that whille the
rain was gbnormally intense, the flooding itself was Indeed made catasirophic as a result of hurnan action, in
this case logging the slopes and development-on the floodplaln.

It timeé to move forward with two inftial steps that can help restore balance and accountability.

First, an independent audit of how logging permits are priortized and approved s critical to helping too-often-
pverworked land managers, biologlsts &ind other on-the«ground workers better assess the impacts of risky
timber harvasts, Part of this is-also to defermine where the agency needsto provide a-more critical review of
permits, and batter reflect the goals of promoting local ecoromic growth, maintenance of rural school trusts,
and safeguarding envifonmental and community values.

Theet’Le.giglaturapassaq in. 2006 &€" and voters reaffirmed that same year 4€" petformance audits for state
agencles, This s a perfect opportunity for the state auditor or Forest Practices Board to initiate such an
overview of DNR performance,

Second, the state Forest Practices Board should, -atits February meeting, take action to review and
strengthen steep-slope logging regulations. The.damage to Lewis County clearly was made worse by
mudslides from the clear-cuts, buildirig up at the base of the hills, bursting fromy pressure, and sending
tofrents of dirt, trees and water across 4 floodplain already stressed from years of development and
pavemsnt.

There are lessons 10 be learmed from every tragedy which, if we do not heed, we risk seelng over and over
again. In this case, it may only be-a matter of time before another flood, initlated by another ill-advised clear-
cut.

But, with proper oversight and accountability, we ¢an prevent any new clear-cuts on steep terrain that only
damage our communities, our environment and our economy.

Peter J. Goldmark is an Okanogan rancher and candidate for Washington commissioner of public lands.
Copyright:© The Seattle Times Comipany

http://seatiletimes.nwsource.com/cgi-bin/PrintS SR B Aoument_id=2004152372&zsectio... 12/2/2010
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SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

WILLIAM RALPH, individually,

Plaintiff,
vS.
STATE OF WASHINGTON
DEPARTMENT OF NATURAL
RESOURCES,

Defendant.

NO.

COMPLAINT AND PETITION
FOR JUDICIAL REVIEW

[JURY DEMANDED]

[CLERK’S ACTION
REQUESTED]

COMES NOW the Plaintiff, by and through his attorneys, Darrell L. Cochran and

Pfau, Cochran, Vertetis, Kosnoff, PLLC, and bring this action against the Defendant named

herein. Plaintiff alleges the following on information and belief:

/11
/17
/11
111

COMPLAINT AND PETITION FOR JUDICIAL
REVIEW - 1 of 11

Appendix 013

PFAU COCHRAN VERTETIS KOSNOFF, PLLC
911 Pacific Avenue, Suite 200
Tacoma, WA 98402
Phone: 253-777-0799 FAX: 253-627-0654




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

L INTRODUCTION

While some in government and the timber industry have

referred to the record floods as an “act of God,” clearly there

was a human hand involved that made a bad situation worse.
Current Washington State Commissioner of Public Lands, Peter J. Goldmark, The Seattle
Times, January 30, 2008 (attached).

1.1 This case arises from unreasonably dangerous and unlawful forest practices by
the Defendant on steep and unstable slopes throughout the Chehalis River basin in western
Lewis County, Washington. These practices caused hundreds of landslides in the Chehalis
River basin on or about December 3, 2007, displacing the waters of the Chehalis River and
flooding commercial property of the Plaintiff.

1.2 Defendant Washington State Department of Natural Resources (DNR), owner
of land drained by the Chehalis River, owed a duty to exercise reasonable care in the use of
and logging activities on their property to avoid harming neighboring landowners. Defendant
knew or should have known that their logging activities in and around the Chehalis River
basin created an unreasonable danger for their neighbors’ property. Defendant knew or
should have known that the steep slopes on their collective properties were unstable because
they had a thin mantle of permeable soil over impermeable bedrock. Defendant knew or
should have known the climate on these slopes included recurrent, periodic heavy rainfall,
including predictably warm rain on accumulated snow. Further, Defendant knew or should
have known that extensive clear-cutting, logging and road building would disturb the slopes
and create a great danger of debris flows throughout the basin that would flow into the
Chehalis River and displace its water. Defendant knew or should have known from the
extensive literature on landslide and debris flows, much of it commissioned by and/or created

for Defendant, that its activities created an unreasonable danger.

COMPLAINT AND PETITION FOR JUDICIAL PFAU COCHRAN VERTETIS KOSNOFF, PLLC
REVIEW - 2 of 11 911 Pacific Avenue, Suite 200
Tacoma, WA 98402
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1.3 Defendant has in the past claimed and it is anticipated will again claim that
these landslides and the resultant debris flow and floods occurred as a result of an unfortunate
“Act of God,” a product of unpredictable, torrential rains. However, Defendant uses this
same excuse regularly when they are called to accept responsibility for forest practices that
result in destructive landslides and devastating floods. Washington State Commissioner of
Public Lands, Peter J. Goldmark, aptly illustrated the problem in a J anuary 30, 2008 column

written in the wake of the December 2007 floods for The Seattle Times:

In this case, the buck stops at the Department of Natural

Resources, tasked with permitting timber sales — even on
private land, in this case Weyethaeuser — on slide-prone, steep
slopes.

As stark photos of the clear-cut hillside illustrate, the agency
permitted a clear-cut on a slope that should never have been
logged in this manner, if at all. Led by Public Lands
Commissioner Doug Sutherland, agency personnel acted against
state rules designed to balance harvest goals with protecting
property, public safety and the environment.

In short, they failed to exercise appropriate professional
distance between a public agency with a broad public mission
and the industry they are tasked to oversee.

Unfortunately, this is not an isolated case of lax oversight and
too-cozy relationships with industry, whether timber or large
developers. From land swaps that result in forests lost to strip
malls and vacation homes to similar land-damaging clearcuts,
the department and its leadership are failing to protect both
public health and the long-term value of our public land.”

Id.

II. PARTIES
2.1. Plaintiff Bill Ralph is a resident of Lewis County, Washington. Several of his

commercial properties flooded in the December 2007 floods of the Chehalis River and Salzer

Creek.
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2.2.  Defendant State of Washington, Department of Natural Resources (hereinafter
“DNR”) oversees and monitors the management of state-owned lands and the timber
operations on those lands, including those at issue in this suit. DNR must comply with
federal, State and local laws and regulations concerning timber practices, including the
Washington State Forest Practices Act, RCW 76.09.010 et seq. which govern the general
management of forest practice on State lands. DNR’s forest practices must also comply with
a number of other regulatory policies and practices, as well as basic common sense.

HI. JURISDICTION AND VENUE

3.1.  Plaintiff re-alleges and incorporates herein the preceding paragraphs of the
Complaint as though set forth in full.

3.2.  Venue is proper in King County Superior Court.

3.3.  Plaintiffs have served Standard Tort Claim Forms against Defendant DNR in
accordance with RCW 4.92.100. As a result, jurisdiction and venue are appropriate in King
County Superior Court.

IV.  FACTS

4.1.  Plaintiff re-alleges and incorporates herein the preceding paragraphs of this
Complaint as though set forth in full.

4.2.  On or about December 3, 2007, Plaintiff’s commercial properties were flooded
by water originating from the Chehalis River and Salzer Creek.

4.3.  The Chehalis River basin contains shorelines of the state as defined in the
Shoreline Management Act of 1971 (SMA), 90.58 RCW.

4.4, In the years preceding December 3, 2007, Defendant’s unreasonable forest
practices, including timber harvesting, extraction, and road building on hazardous steep slopes
in the upper Chehalis River basin created a dangerous condition on their lands.

COMPLAINT AND PETITION FOR JUDICIAL PFAU COCHRAN VERTETIS KOSNOFY, PLLC
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4.5.  In the years preceding December 3, 2007, Defendant’s unreasonable permitting
of unreasonable forest practices, including timber harvesting, extraction, and road building on

hazardous steep slopes in the upper Chehalis River basin by other property owners created a

dangerous condition on their lands.

4.6.  Previous landslides in these areas demonstrated a substantial likelihood of soil
erosion, sediment delivery to public resources, mass wasting, and a probable significant
adverse impact to the environment and public safety.

4.7. When heavy rain fell on or about December 3, 2007, steep slopes stripped of

trees could not absorb the excess water and quickly eroded.

/1]

/11

/11
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4.8. Landslides in the clear cut areas dumped millions of tons of mud, rocks, and
logging debris into the Chehalis River, dramatically rose the water level in the river and

formed debris dams that blocked the river’s channel.

4.9. Several of these unstable earthen dams disintegrated under the immense
backpressure building in the river. When the backwater burst through, all the mud and debris

rushed downstream and backed up behind bridges along the Chehalis River. Twenty-seven
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bridges on the river failed under the deluge, broke apart, and released all the water and debris

behind them.

4.10. In addition to flooding lands drained by the Chehalis River, the floodwaters
reversed the flow of Salzer Creek, where a dike wall broke and allowed additional flooding

into southern Centralia, including Plaintiff’s commercial and real property.
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V. CAUSES OF ACTION

A. Negligence

5.1.  Plaintiff re-alleges and incorporates herein the preceding paragraphs of this
Complaint as though set forth in full.

5.2. By its actions, Defendant breached its duties owed to Plaintiff, including duties
as a landowner to adjacent landowners; and its responsibilities to execute reasonable care to
prevent their logging activities from causing harm to foreseeable endangered persons and
property.

5.3. By its actions, Defendant has breached duties owed to Plaintiff.

5.4. By these actions, Defendant is liable to Plaintiff for general and special
damages incurred as a result of its negligence and failure to comply with the applicable
regulations in accordance with the laws of the State of Washington.

B. Trespass

5.5.  Plaintiff re-alleges and incorporates herein the preceding paragraphs of the
Complaint as though set forth in full.

5.6.  Activities on Defendant’s property of caused injury to Plaintiff’s property.
This constitutes a trespass upon property.

C. Tortious Interference with Contractual Relations and Business Expectancy

5.7.  Plaintiff re-alleges and incorporates herein the preceding paragraphs of the
Complaint as though set forth in full.

5.8. By its actions, Defendant improperly interfered with the contractual
relationships and business expectancies Plaintiff had with his customers and vendors, and has

caused a disruption of said relationships.

COMPLAINT AND PETITION FOR JUDICIAL PFAU COCHRAN VERTETIS KOSNOFT, PLLC
REVIEW - 8 of 11 911 Pacific Avenue, Suite 200
- %o Tacoma, WA 98402
Appendix 020 Phone: 253-777-0799 FAX: 253-627-0654




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

D. Conversion

5.9.  Plaintiff re-alleges and incorporates herein the preceding paragraphs of this
Complaint as though set forth in full.

5.10. Defendant unlawfully converted Plaintiff’s property.

E. Inverse Condemnation

5.11. Plaintiffs re-allege and incorporate herein the preceding paragraphs of this
Complaint as though set forth in full.

5.12. The activities of Defendant impacted Plaintiffs’ property in such a way as to
effect an inverse condemnation of the property.

F. Unlawful Agency Action

5.13. Plaintiff re-alleges and incorporates herein the preceding paragraphs of this
Complaint as though set forth in full.

5.14. Defendant unlawfully permitted continued forest practices on steep and
unstable slopes on lands logged by timber companies such as Weyerhaeuser and Green
Diamond Resources, among others by relying on outdated scientific information contained
within supporting documents to DNR approved forest practices applications.

5.15. Defendant unreasonably and unlawfully relied on outdated scientific
information to continue its own forest practices.

G. Shoreline Management Act of 1971

5.16. Plaintiff re-alleges and incorporates herein the preceding paragraphs of this
Complaint as though set forth in full.

5.17. Defendant failed to obtain a shoreline substantial development permit for

forest practices that would likely cause substantial impact to a shoreline of the state.
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H. Negligent permitting, investigation, enforcement, and inspection under the State
Environmental Policy Act (SEPA)

5.18. Plaintiff re-alleges and incorporates herein the preceding paragraphs of this
Complaint as though set forth in full.

5.19.  Defendant failed to follow SEPA’s mandate requiring watershed assessments
in at least two of the watershed administration units (WAU) where significant landslides and
mass wasting occurred.

VL.  JURY DEMAND

6.1.  Pursuant to the Rules of Civil Procedure, Plaintiff demands that this action be
tried before a jury.

VII. RESERVATION OF RIGHTS

7.1, Plaintiff reserves the right to assert additional claims as may be appropriate
following further investigation and discovery.

VIII. DAMAGES

8.1. As a direct and proximate result of Defendant’s negligent and unlawful
conduct, Plaintiff has sustained special and general damages.

IX. PRAYER FOR RELIEF

WHEREFORE Plaintiff, having asserted claims for relief, now prays for judgment
against Defendants as follows:

1. For judgment against Defendant for negligence, trespass, tortious intetference
with contractual relations and business expectancy and conversion in an amount to be proven
at trial.

2. For judgment against Defendant for inverse condemnation in an amount to be

proven at trial.
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3. For entry of an order permanently enjoining Defendant from committing

similar unlawful acts in the future.

4. For an entry of a declaratory judgment against Defendant for its violations of

SEPA and the Forest Practices Act, RCW 76.09 et seq.

5. For attorney’s fees against Defendant consistent with purpose of Washington

State’s Equal Access to Justice Act (EAJA), RCW 4.84.340, .350, and .360 and the SMA,
RCW 90.58.230.

0. For such other relief that the Court deems just and proper.

Dated this 31st day of January, 2011.

PFAU COCHRAN VERTETIS KOSNOFF, PLLC

RYRIeIN

Darrell L. Cochran, WSBA No. 22851
darrell@pcvklaw.com
Attorneys for Plaintiff
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IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

WILLIAM FORTH, individually; GUY
BAUMAN, individually; EILEEN
BAUMAN, individually; LINDA
STANLEY, individually and as personal
representative IN RE THE ESTATE OF
CORAL COTTEN; ROCHELLE
STANLEY as personal representative IN
RE THE ESTATE OF CORAL COTTEN;
DONALD LEMASTER, individually; and
DAVID GIVENS, individually,

Plaintiffs,
Vs.

STATE OF WASHINGTON
DEPARTMENT OF NATURAL
RESOURCES, a Washington State Public
Agency; WEYERHAEUSER COMPANY
a Washington Corporation; and GREEN
DIAMOND RESOURCE COMPANY, a
Washington Corporation,

b

Defendants.

COMES NOW Plaintiffs, by and through their attorneys, Darrell L. Cochran and Pfau

NO.

COMPLAINT AND PETITION
FOR REVIEW OF AGENCY
ACTION

[JURY DEMAND]

[CLERK’S ACTION
REQUESTED]

5

Cochran, Vertetis, Kosnoff, PLLC, and bring this action against the Defendants named herein.

Plaintiffs allege the following on information and belief:

COMPLAINT AND PETITION FOR REVIEW OF
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L INTRODUCTION

While some in government and the timber industry have

referred to the record floods as an “act of God,” clearly there

was a human hand involved that made a bad situation worse.
Current Washington State Commissioner of Public Lands, Peter J. Goldmark, The Seattle
Times, January 30, 2008 (attached).

1.1 This case arises from unreasonably dangerous and unlawful forest practices by
the Defendants on steep and unstable slopes throughout the Chehalis River basin in western
Lewis County, Washington. These practices caused hundreds of landslides in the Chehalis
River basin on or about December 3, 2007, displacing the waters of the Chehalis River and
flooding the real, personal and commercial property of the Plaintiffs.

1.2 Defendants Washington State Department of Natural Resources (DNR), the
Weyerhaeuser Company and Green Diamond Resource Company, owners of much of the land
drained by the Chehalis River and nearby Plaintiffs’ property, owed a duty to exercise
reasonable care in the use of and logging activities on their property to avoid harming
neighboring landowners. Defendants knew or should have known that their logging activities
in and around the Chehalis River basin created an unreasonable danger for their neighbors’
property. Defendanis knew or should have known that the steep slopes on their collective
properties were unstable because they had a thin mantle of permeable soil over impermeable
bedrock. Defendants knew or should have known the climate on these slopes included
recurrent, periodic heavy rainfall, including predictably warm rain on accumulated snow.
Further, Defendants knew or should have known that extensive clear-cutting, logging and
road building would disturb the slopes and create a great danger of debris flows throughout
the basin that would flow into the Chehalis Rivler and displace its water. Defendants knew or
should have known from the extensive literature on landslide and debris flows, much of it

COMPLAINT AND PETITION FOR REVIEW OF PFAU COCHRAN VERTETIS KOSNOFF, PLLC
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commissioned by and/or created for Defendants, that its activities created an unreasonable
danger.

1.3 Defendants have in the past claimed and it is anticipated will again claim that
these landslides and the resultant debris flow and floods occurred as a result of an unfortunate
“Act of God,” a product of unpredictable, torrential rains. However, Defendants use this
same excuse regularly when they are called to accept responsibility for forest practices that
result in destructive landslides and devastating floods. Washington State Commissioner of
Public Lands, Peter J. Goldmark, aptly illustrated the problem in a J anuary 30, 2008 column

written in the wake of the December 2007 floods for The Seattle Times:

In this case, the buck stops at the Department of Natural

Resources, tasked with permitting timber sales — even on
private land, in this case Weyerhacuser — on slide-prone, steep
slopes.

As stark photos of the clear-cut hillside illustrate, the agency
permitted a clear-cut on a slope that should never have been
logged in this manner, if at all. Led by Public Lands
Commissioner Doug Sutherland, agency personnel acted against
state rules designed to balance harvest goals with protecting
property, public safety and the environment.

In short, they failed to exercise appropriate professional
distance between a public agency with a broad public mission
and the industry they are tasked to oversee.

Unfortunately, this is not an isolated case of lax oversight and
too-cozy relationships with industry, whether timber or large
developers. From land swaps that result in forests lost to strip
malls and vacation homes to similar land-damaging clearcuts,
the department and its leadership are failing to protect both
public health and the long-term value of our public land.”

Id.
COMPLAINT AND PETITION FOR REVIEW OF PFAU COCHRAN VERTETIS KOSNOFF, PLLC
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I1. PARTIES

2.1 Plaintiff William Forth is a resident of Lewis County, Washington. He was
present and witnessed the December 2007 flooding of the Chehalis River and the resultant
flood damage to his personal and real property.

2.2 Plaintiff Guy Bauman is a resident of Lewis County, Washington. He was
present and witnessed the December 2007 flooding of the Chehalis River and the resultant
damage to his personal and real property.

2.3 Plaintiff Eileen Bauman is a resident of Lewis County, Washington. She was
present and witnessed the December 2007 flooding of the Chehalis River and the resultant
damage to her personal and real property.

2.4 Plaintiff Linda Stanley is a resident of Lewis County, Washington. She was
present and witnessed the December 2007 flooding of the Chehalis River and the resultant
damage to her personal and real property.

2.5  Plaintiff Linda Stanley is also the personal representative, along with Plaintiff
Rochelle Stanley, In Re the Estate of Coral Cotten. Coral Cotten was a resident of Lewis
County, Washington, and was present and witnessed the December 2007 flooding of the
Chehalis River and the resultant damage to her personal and real property.

2.6 Plaintiff Donald LeMaster is currently a resident of Anne Arundel County,
Maryland. He formerly lived in Lewis County, Washington.

2.7  Plaintiff David Givens is a resident of Lewis County, Washington. He was
present and witnessed the December 2007 flooding of the Chehalis River and the resultant
damage to his personal and real property.

28  Defendant State of Washington, Department of Natural Resources (bereinafter

“DNR”) oversees and monitors the management of state-owned lands and the timber
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operations on those lands, including those at issue in this suit. DNR ‘must comply with
federal, State and local laws and regulations concerning timber practices, including the
Washington State Forest Practices Act, RCW 76.09.010. et seq. which govern the general
management of forest practice on State lands. DNR’s forest practices must also comply with
a number of other regulatory policies and practices, as well as basic common sense.

2.9 Defendant Weyerhacuser Company (hereinafter “Weyerhaeuser”) owns or
manages 22 million acres of global timberland with offices or operations in 10 countries.
Weyerhacuser owns or manages nearly 1.1 million acres of timberland in Washington State
including a significant portion in and around the Chehalis River basin.

2.10  Defendant Green Diamond Resource Company (hereinafter “Green Diamond”)
is a logging company that engages in the ownership and operation of timberlands and the
manufacture of lumber. It has operations in California, Oregon, and Washington. Green
Diamond Resource Company was founded as Simpson Resource Company and changed its
name to Green Diamond Resource Company in 2004. Green Diamond is believed to own and
or manage a significant portion of timberland in and around the headwaters of the Chehalis
River.

IH. JURISDICTION AND VENUE

3.1 Plaintiffs re-allege and incorporate herein the preceding paragraphs of the
Complaint as though set forth in full.

3.2 Defendant Weyerhaeuser’s principal place of business is at its International
Headquarters located within King County, in Federal Way, Washington.

3.3 Defendant Green Diamond Resource Company has its principal place of

business located within King County, in Seattle, Washington.
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3.4 Under RCW 4.92 et seq., and specifically under RCW 4.92.010, venue for an
action against the state of Washington shall be the county where the action may be properly
commenced by reason of the joinder of an additional defendant, in this case Defendants
Weyerhaeuser Company and Green Diamond Resource Company. RCW 4.92.010 4).

3.5 Plaintiffs have served Standard Tort Claim Forms against Defendant DNR in
accordance with RCW 4.92.100. As a result, jurisdiction and venue are appropriate in King
County Superior Court.

IV. FACTS

4.1 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this
Complaint as though set forth in full.

4.2 On or about December 3, 2007, Plaintiffs homes and businesses were flooded
by water originating from the Chehalis River.

4.3 The Chehalis River basin contains shorelines of the state as defined in the
Shoreline Management Act of 1971 (SMA), 90.58 RCW.

4.4 In the years preceding December 3, 2007, Defendants’ unreasonable forest
practices, including timber harvesting, extraction, and road building on hazardous steep slopes

in the upper Chehalis River basin created a dangerous condition on their lands.
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4.5  Previous landslides in these areas demonstrated a substantial likelihood of soil
erosion, sediment delivery to public resources, mass wasting, and a probable significant
adverse impact to the environment and public safety.

4.6 When heavy rain fell on or about December 3, 2007, steep slopes stripped of

trees could not absorb the excess water and quickly eroded.

4.7 Landslides in the clear cut areas dumped millions of tons of mud, rocks, and
logging debris into the Chehalis River, dramatically rose the water level in the river and
formed debris dams that blocked the river’s channel.

111
11/
/11
11/
/1]
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4.8  Several of these unstable earthen dams disintegrated under the immense
backpressure building in the river. When the backwater burst through, all the mud and debris
rushed downstream and backed up behind bridges along the Chehalis River. Twenty-seven

bridges on the river failed under the deluge, broke apart, and released all the water and debris

behind them.
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4.8 Water then came over the bank of the Chehalis River, flooded the Plaintiffs’
property, and deposited mud and other debris onto their property. Plaintiff Forth, whose
family had lived on his property for over 100 years, had never heard of or seen a flood on his

property, nor the properties of Plaintiff Stanley or her mother, the late Coral Cotten.

V. CAUSES OF ACTION

A. Negligence

5.1 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this
Complaint as though set forth in full.

5.2 By their actions, Defendants DNR, Weyerhaeuser and Green Diamond
breached their duties owed to Plaintiffs, including duties as landowners to adjacent
landowners; and their responsibilities to execute reasonable care to prevent their logging
activities from causing harm to foreseeable endangefed persons and property.

5.3 By their actions, Defendants have breached duties owed to Plaintiffs.
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5.4 By these actions, Defendants are liable to Plaintiffs for general and special
damages incurred as a result of their negligence and failure to comply with the applicable
regulations in accordance with the laws of the State of Washington.

B. Trespass

5.5  Plaintiffs re-allege and incorporate herein the preceding paragraphs of the
Complaint as though set forth in full.

5.6 Activities and property of Defendants DNR, Weyerhaeuser and Green
Diamond caused injury to Plaintiffs’ property. This constitutes a trespass upon property.

C. Tortious Interference with Contractual Relations and Business Expectancy

5.7  Plaintiffs re-allege and incorporate herein the preceding paragraphs of the
Complaint as though set forth in full.

58 By their actions, Defendants DNR, Weyerhaeuser and Green Diamond
improperly interfered with the coniractual relationships and business expectancies Plaintiffs
had with their customers and vendors, and has caused a disruption of said relationships.

D. Conversion

5.10  Plaintiffs re-allege and incorporate herein the preceding paragraphs of this
Complaint as though set forth in full.

5.11 Defendants DNR, Weyerhaeuser and Green Diamond unlawfully converted
Plaintiffs’ property.

E. Inverse Condemnation—Defendant DNR

512 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this
Complaint as though set forth in full.

5.13  The activities of Defendants DNR impacted Plaintiffs’ property in such a way

as to effect an inverse condemnation of the property.
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F. Unlawful Agency Action

5.14  Plaintiffs re-allege and incorporate herein the preceding paragraphs of this
Complaint as though set forth in full.

5.15 Defendant DNR unlawfully permitted continued forest practices on steep and
unstable slopes on lands logged by Defendants Weyerhaeuser and Green Diamond Resources
by relying on outdated scientific information contained within supporting documents to DNR
approved forest practices applications.

5.16  Defendant DNR unreasonably and unlawfully relied on outdated scientific
information to continue its own forest practices.

G. Shoreline Management Act of 1971

5.17  Plaintiffs re-allege and incorporate herein the preceding paragraphs of this
Complaint as though set forth in full.

5.18 Defendants failed to obtain a shoreline substantial development permit for
forest practices that would likely cause substantial impact to a shoreline of the state.

H. Negligent permitting, investigation, enforcement, and inspection under the State
Environmental Policy Act (SEPA)—Defendant DNR

5.19  Plaintiffs re-allege and incorporate herein the preceding paragraphs of this
Complaint as though set forth in full.

520 Defendant DNR failed to follow SEPA’s mandate requiring watershed
assessments in at least two of the watershed administration units (WAU) where significant
landslides and mass wasting occurred.

VI. JURY DEMAND

6.1 Pursuant to the Rules of Civil Procedure, Plaintiffs demand that this action be

tried before a jury.
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VIL. RESERVATION OF RIGHTS

7.1 Plaintiffs reserve the right to assert additional claims as may be appropriate
following further investigation and discovery.

VIiI. DAMAGES

8.1  As a direct and proximate result of Defendant DNR’s, Weyerhaeuser’s and
Green Diamond’s negligent and unlawful conduct, Plaintiffs have sustained special and
general damages.

IX. PRAYER FOR RELIEF

WHEREFORE Plaintiffs, having asserted claims for relief, now pray for judgment
against Defendants as follows:

1. For judgment against Defendants DNR, Weyerhaeuser and Green Diamond for
negligence, trespass, tortious interference with contractual relations and business expectancy
and conversion in an amount to be proven at trial.

2. For judgment against Defendant DNR for inverse condemnation in an amount

to be proven at trial.

3. For entry of an order permanently enjoining Defendants from committing

similar unlawful acts in the future.

4. | For an entry of a declaratory judgment against Defendant DNR for its
violations of SEPA and the Forest Practices Act, RCW 76.09 et seq.

4. For attorney’s fees against Defendant DNR consistent with purpose of
Washington State’s Equal Access to Justice Act (EAJA), RCW 4.84.340, .350, and .360. For

attorney’s fees and costs against all Defendants consistent with the purpose of the SMA,

RCW 90.58.230.
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5. For such other relief that the Court deems just and proper.

Dated this 2"° day of December, 2010.

PFAU COCHRAN VERTETIS KOSNOFF, PLLC

RN

Darrell L. Cochran, WSBA No. 22851
darrell@pcvklaw.com
Attorneys for Plaintiffs

4824-6811-2648,v. 1
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Risky timber practices
worsened December flooding
-By Poter J. Golduark
Special o The Times
While images of Dacember's Lewis County floods recede
like the waters of the Chehalis River, the Impacts of the
devastation to local famllies, Washington state taxpayers
helping. rebulld & community, and the blow to our
- economy, continue,

Homes are damaged of destroyed. Many farms and
businesses are threatened or lost. Cleanup will continue
for months. Economic recovery for many will take years.

While some in government and the timber industry have
referred to the record floods as an "act of God," clearly
there was.a human hand involved that made a bad
situation worse. In this case, the buck stops at the
[epartment of Natural Resources, tasked with permitting
timber sales 8€" even:on private land, in this cage
Weyerhaeuser &€" on slide-prone, stesp slopes,

As stark photos of the clear-cut hillside llustrate, the
agency permitted a dléarcuton a slope that should never dred into Stillman Creek in Lewls Gounty. The heavily
have beeh logged In this manner, if at all. Led by Public j65geq Stilman Creek drainage was the scene of many
Lands Commissioner Doug Sutherland, agency such slides durlng December's heavy rains.
personnel acted against state rules designed to balance
harvest goals with protecting property, public safety and
the environment, [n short, they falled to-exercise
appropriate professional distance between a public
agency with a broad public misslon and the industry they
are tasked to overses.

‘ STEVE RINGMAN/ THE SEATTLE TIMES
Mud.and debris slide down & recently réplanted clearcut

Unfortuniately, this is not anisclated case of lax oversight
and foo-cozy relationships with industry, whether timber
or large developers, From land-swaps that result in
forests lost to strip malls and vagation homes to gimilar Eandwdamagmg clearcuts, the department and its
leadership are failing to protect both public health and the long-term value of our public land,

Peter.Goldmark

http: //seattlcumes nwsource.com/egi-bin/PrintSR "ﬂWScument 1d=2004152372&zsectio... 12/2/2010
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At a state Senate hearing on the floods held on Jan. 10, agency personnel defended their actions, -and
predictably placed responsibility on the severe weather. Yet, independent scientists confirmed that while the
rain was gbnormally intense, the flooding itself was indeed made catastrophic as a result of human action, in
this.case logging the slopes and development on the floodplain.

It's time to-move forward with two initial steps that can help restore balance and accountability.

First, an independent audit of how logging permits are prioritized and approved is critical to helping too-often.
overworked land managers, biologlsts and other on-the-ground workers better assess the impacts of risky
timber harvests. Part of this is alse to determine where the agency needs to provide a more critical review of
petmits, and better reflect the goals of promoting local economic growth, maintenandgs of rural school trusts,
and safeguarding environmental and community values:

The Leglslature passed in'2006 8€” and voters reaffirmed that same year 4€" performance audits for state
agencies, This is a perfact opportunity for the state-auditor or Forest Practices Board to initiate such an
overview of DNR performance.

Becond, the state Forest Practices Board should; at its February meeting, take action to review and
strengthen stesp-slope logging regulations. The damage to Lewis County clearly was made worse by
mudslidesfrom the clear-cuts, building up at the base of the hills, bursting from pressure; and sending
torrents of dirt, trees and water across a floodplain already stressed from years of development and
pavement.

There are lessons to be leamed from every fragedy which, if we do not heed, we risk seeing over and over
again. In this case, it may only be a matter of time before another flood, initiated by another lil-advised clear-
Gut,

But, with proper oversight and accountability, we can prevent any new clear-cuts on steep terrain that only
damage our communities, our environiment and our sconomy.

Peter J. Goldmark is an Okanogan rancher and candidate for Washington commissioner of public lands.
Copyright © The Sdattle Times Company

hitp://seattletimes.nwsource.com/egi-bin/PrintS SR P oument_id=2004152372&zsectio,.. 12/2/2010
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SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

VIRGINIA CAREY, individually; JAMIE
CAREY, individually; PARADYCE
INDUSTRIES INC., d/b/a THE PRINT
SHOP, a Washington Corporation,

Plaintiffs,
Vs.

STATE OF WASHINGTON
DEPARTMENT OF NATURAL
RESOURCES; WEYERHAEUSER
COMPANY, a Washington Corporation;
and GREEN DIAMOND RESOURCE
COMPANY, a Washington Corporation,

Defendants.

NO.

COMPLAINT AND PETITION
FOR JUDICIAL REVIEW

[JURY DEMANDED]

[CLERK’S ACTION
REQUESTED]

COMES NOW Plaintiffs, by and through their attorneys, Darrell L. Cochran and Pfau,

Cochran, Vertetis, Kosnoff, PLLC, and bring this action against the Defendants named herein.

Plaintiffs allege the following on information and belief:

COMPLAINT AND PETITION FOR JUDICIAL -

REVIEW - 10f 12

Appendix 039

PFAU COCHRAN VERTETIS KOSNOFF, PLLC
911 Pacific Avenue, Suite 200
Tacoma, WA 98402
Phone: 253-777-0799 FAX: 253-627-0654
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L INTRODUCTION

While some in government and the timber industry have
referred to the record floods as an “act of God,” clearly there
was a human hand involved that made a bad situation worse.

Current Washington State Commissioncr of Public Lands, Peter J. Goldmark, The Seattle
Times, January 30, 2008 (attached).

1.1 This case arises from unreasonably dangerous and unlawful forest practices by
the Defendants on steep and unstable slopes throughout the Chehalis River basin in western
Lewis County, Washington. These practices caused hundreds of landslides in the Chehalis
River basin on or about December 3, 2007, displacing the waters of the Chehalis River and
flooding the real, personal and commercial property of the Plaintiffs.

1.2 Defendants Washington State Department of Natural Resources (DNR), the
Weyerhaeuser Company and Green Diamond Resource Company, owners of much of the land
drained by the Chehalis River and nearby Plaintiffs’ property, owed a duty to exercise
reasonable care in the use of and logging activities on their property to avoid harming
neighboring landowners. Defendants knew or should have known that their logging activities
in and around the Chehalis River basin created an unreasonable danger for their neighbors’
property. Defendants knew or should have known that the steep slopes on their collective
properties were unstable because they had a thin mantle of permeable soil over impermeable
bedrock. Defendants knew or should have known the climate on these slopes included
recurrent, periodic heavy rainfall, including predictably warm rain on accumulated snow.
Further, Defendants knew or should have known that extensive clear-cutting, logging and
road building would disturb the slopes and create a great danger of debris flows throughout
the basin that would flow into the Chehalis River and displace its water. Defendants knew or

should have known from the extensive literature on landslide and debris flows, much of it

COMPLAINT AND PETITION FOR JUDICIAL PFAU COCHRAN VERTETIS KOSNOFF, PLL.C
REVIEW - 2 of 12 911 Pacific Avenue, Suite 200
Tacoma, WA 98402
Appendix 040 Phone: 253-777-0799 FAX: 253-627-0654




commissioned by and/or created for Defendants, that its activities created an unreasonable
danger.

1.3 Defendants have in the past claimed and it is anticipated will again claim that
these landslides and the resultant debris flow and floods occurred as a result of an unfortunate
“Act of God,” a product of unpredictable, torrential rains. However, Defendants use this
same excuse regularly when they are called to accept responsibility for forest practices that
result in destructive landslides and devastating floods. Washington State Commissioner of

Public Lands, Peter J. Goldmark, aptly illustrated the problem in a January 30, 2008 column
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written in the wake of the December 2007 floods for The Seattle Times:

In this case, the buck stops at the Department of Natural
Resources, tasked with permitting timber sales — even on
private land, in this case Weyerhaeuser — on slide-prone, steep
slopes.

As stark photos of the clear-cut hillside illustrate, the agency
permitted a clear-cut on a slope that should never have been
logged in this manner, if at all. Led by Public Lands
Commissioner Doug Sutherland, agency personnel acted against
state rules designed to balance harvest goals with protecting
property, public safety and the environment.

In short, they failed to exercise appropriate professional
distance between a public agency with a broad public mission
and the industry they are tasked to oversee.

Unfortunately, this is not an isolated case of lax oversight and
too-cozy relationships with industry, whether timber or large
developers. From land swaps that result in forests lost to strip
malls and vacation homes to similar land-damaging clearcuts,
the department and its leadership are failing to protect both
public health and the long-term value of our public land.”

1d.

COMPLAINT AND PETITION FOR JUDICIAL PFAU COCHRAN VERTETIS KOSNOFF, PLLC
. 911 Pacific Avenue, Suite 200

REVIEW - 3 of 12

Tacoma, WA 98402
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IL PARTIES

2.1 Plaintiff Virginia Carey is a resident of Lewis County, Washington and an
owner of Paradyce Industries, Inc., d/b/a The Print Shop. She was present and witnessed the
flooding of the Chehalis River and Salzer Creek and the resultant damage to her personal and
business interests.

2.2 Plaintiff Jamie Carey is also a resident of Lewis County, Washington and an
owner of Paradyce Industries, Inc., d/b/a The Print Shop. He was also present and witnessed
the December 2007 flooding of the Chehalis River and Salzer Creek and the resultant damage
to his personal and business interests.

2.3 Plaintiff Paradyce Industries, Inc., is a Washington Corporation located in
Lewis County, Washington doing business as The Print Shop. The real property housing The
Print Shop suffered massive losses of equipment, supplies, documents and subsequent
business opportunity from the flooding of the Chehalis River and Salzer Creek.

2.4 Defendant State of Washington, Department of Natural Resources (hereinafter
“DNR”) oversees and monitors the management of state-owned lands and the timber
operations on those lands, including those at issue in this suit. DNR must comply with
federal, State and local laws and regulations concerning timber practices, including the
Washington State Forest Practices Act, RCW 76.09.010. et seq. which govern the general
management of forest practice on State lands. DNR’s forest practices must also comply with
a number of other regulatory policies and practices, as well as basic common sense.

2.5  Defendant Weyerhaeuser Company (hereinafter “Weyerhaeuser”) owns or
manages 22 million acres of global timberland with offices or operations in 10 countries.
Weyerhaeuser owns or manages nearly 1.1 million acres of timberland in Washington State

including a significant portion in and around the Chehalis River basin.

COMPLAINT AND PETITION FOR JUDICIAL PFAU COCHRAN VERTETIS KOSNOXT, PLLC
REVIEW - 4 of 12 911 Pacific Avenue, Suite 200
Tacoma, WA 98402
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2.6 Defendant Green Diamond Resource Company (hereinafter “Green Diamond”)
is a logging company that engages in the ownership and operation of timberlands and the
manufacture of lumber. It has operations in California, Oregon, and Washington. Green
Diamond Resource Company was founded as Simpson Resource Company and changed its
name to Green Diamond Resource Company in 2004. Green Diamond is believed to own and
or manage a significant portion of timberland in and around the Chehalis River basin.

HI. JURISDICTION AND VENUE

3.1  Plaintiffs re-allege and incorporate herein the preceding paragraphs of the
Complaint as though set forth in full.

3.2 Defendant Weyerhaeuser’s principal place of business is at its International
Headquarters located within King County, in Federal Way, Washington.

3.3 Defendant Green Diamond Resource Company has its principal place of
business located within King County, in Seattle, Washington.

3.4 Under RCW 4.92 et seq., and specifically under RCW 4.92.010, venue for an
action against the state of Washington shall be the county where the action may be properly
commenced by reason of the joinder of an additional defendant, in this case Defendants
Weyerhaeuser Company and Green Diamond Resource Company. RCW 4.92.010 4.

3.5  Plaintiffs have served Standard Tort Claim Forms against Defendant DNR in
accordance with RCW 4.92.100. As a result, jurisdiction and venue are appropriate in King
County Superior Court,

IV. FACTS

4.1  Plaintiffs re-allege and incorporate herein the preceding paragraphs of this

Complaint as though set forth in full.

COMPLAINT AND PETITION FOR JUDICIAL PFAU COCHRAN. YERTETIS K.OSNOFF, PLLC
REVIEW - 5 of 12 911 Pacific Avenue, Suite 200
. Tacoma, WA 98402
Appendix 043 Phone: 253-777-0799 FAX: 253-627-0654




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

4.2 On or about December 3, 2007, Plaintiffs printing business and personal and
real property was flooded by water originating from the Chehalis River and Salzer Creek.

4.3 The Chehalis River basin contains shorelines of the state as defined in the
Shoreline Management Act of 1971 (SMA), 90.58 RCW.

4.4 In the years preceding December 3, 2007, Defendants’ unreasonable forest
practices, including timber harvesting, extraction, and road building on hazardous steep slopes

in the upper Chehalis River basin created a dangerous condition on their lands.

4.5  Previous landslides in these areas demonstrated a substantial likelihood of soil
erosion, sediment delivery to public resources, mass wasting, and a probable significant
adverse impact to the environment and public safety.

4.6 When heavy rain fell on or about December 3, 2007, steep slopes stripped of

trees could not absorb the excess water and quickly eroded.

/11

111/

COMPLAINT AND PETITION FOR JUDICIAL PFAU COCHRAN VERTETIS KOSNOTF, PLLC
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4.7 Landslides in the clear cut areas dumped millions of tons of mud, rocks, and

logging debris into the Chehalis River, dramatically rose the water level in the tiver and

n

formed debris dams that blocked the river’s channel.

48  Several of these unstable earthen dams disintegrated under the immense
backpressure building in the river. When the backwater burst through, all the mud and debris

rushed downstream and backed up behind bridges along the Chehalis River. Twenty-seven

COMPLAINT AND PETITION FOR JUDICIAL PFAU COCHRAN VERTETIS KOSNOFF, PLLC
REVIEW - 7 of 12 911 Pacific Avenue, Suite 200
Tacoma, WA 98402
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bridges on the river failed under the deluge, broke apart, and released all the water and debris

behind them.

4.8 Water then came over the bank of the Chehalis River, flooded the Plaintiffs’
property, and deposited mud and other debris onto their property.

4.9 In addition to flooding lands drained by the Chehalis River, the floodwaters
reversed the flow of Salzer Creek, where a dike wall broke and allowed additional flooding
into southern Centralia, including Plaintiffs’ business location and damaged Plaintiffs’

commercial and real property, business equipment, and business inventory.

V. CAUSES OF ACTION
A. Negligence
5.1  Plaintiffs re-allege and incorporate herein the preceding paragraphs of this
Complaint as though set forth in full.
5.2 By their actions, Defendants DNR, Weyerhaeuser and Green Diamond

breached their duties owed to Plaintiffs, including duties as landowners to adjacent

COMPLAINT AND PETITION FOR JUDICIAL PFAU COCHRAN VERTETIS KOSNOFF, PLLC
REVIEW - 8 of 12 911 Pacific Avenue, Suite 200
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landowners; and their responsibilities to execute reasonable care to prevent their logging
activities from causing harm to foreseeable endangered persons and property.

5.3 By their actions, Defendants have breached duties owed to Plaintiffs.

5.4 By these actions, Defendants are liable to Plaintiffs for general and special
damages incurred as a result of their negligence and failure to comply with the applicable
regulations in accordance with the Jaws of the State of Washington.

B. Trespass

5.5  Plaintiffs re-allege and incorporate herein the preceding paragraphs of the
Complaint as though set forth in full.

5.6 Activities and property of Defendants DNR, Weyerhaeuser and Green
Diamond caused injury to Plaintiffs’ property. This constitutes a trespass upon property.

C. Tortious Interference with Contractnal Relations and Business Expectancy

5.7  Plaintiffs re-allege and incorporate herein the preceding paragraphs of the
Complaint as though set forth in full.

5.8 By their actions, Defendants DNR, Weyerhaeuser and Green Diamond
improperly interfered with the contractual relationships and business expectancies Plaintiffs
had with their customers and vendors, and has caused a disruption of said relationships.

D. Conversion

5.10  Plaintiffs re-allege and incorporate herein the preceding paragraphs of this

Complaint as though set forth in full.

5.11  Defendants DNR, Weyerhacuser and Green Diamond unlawfully converted

Plaintiffs” property.

COMPLAINT AND PETITION FOR JUDICIAL PFAU COCHRAN. YERTETIS K_OSNOFF, PLLC
REVIEW - 9 of 12 911 Pacific Avenue, Suite 200
Tacoma, WA 98402
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E. Inverse Condemnation—Defendant DNR

512 Plaintiffs re-allege and incorporate herein the preceding paragraphs of this
Complaint as though set forth in full.

5.13  The activities of Defendants DNR impacted Plaintiffs’ property in such a way
as to effect an inverse condemnation of the property.

F. Unlawful Agency Action

5.14  Plaintiffs re-allege and incorporate herein the preceding paragraphs of this
Complaint as though set forth in full.

5.15  Defendant DNR unlawfully permitted continued forest practices on steep and
unstable slopes on lands logged by Defendants Weyerhacuser and Green Diamond Resources
by relying on outdated scientific information contained within supporting documents to DNR
approved forest practices applications.

5.16  Defendant DNR unreasonably and unlawfully relied on outdated scientific
information to continue its own forest practices.

G. Shoreline Management Act of 1971

5.17  Plaintiffs re-allege and incorporate herein the preceding paragraphs of this
Complaint as though set forth in full.

5.18  Defendants failed to obtain a shoreline substantial development permit for
forest practices that would likely cause substantial impact to a shoreline of the state.

H. Negligent permitting, investigation, enforcement, and inspection under the State
Environmental Policy Act (SEPA)—Defendant DNR
5.19  Plaintiffs re-allege and incorporate herein the preceding paragraphs of this

Complaint as though set forth in full.

REVIEW - 10 of 12 911 Pacific Avenue, Suite 200
Tacoma, WA 98402
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5.20 Defendant DNR failed to follow SEPA’s mandate requiring watershed
assessments in at least two of the watershed administration units (WAU) where significant
landslides and mass wasting occurred.

VI. JURY DEMAND

6.1 Pursuant to the Rules of Civil Procedure, Plaintiffs demand that this action be
tried before a jury.

VII. RESERVATION OF RIGHTS

7.1 Plaintiffs reserve the right to assert additional claims as may be appropriate
following further investigation and discovery.

VIII. DAMAGES

8.1 As a direct and proximate result of Defendant DNR’s, Weyerhacuser’s and
Green Diamond’s negligent and unlawful conduct, Plaintiffs have sustained special and
general damages.

IX. PRAYER FOR RELIEF

WHEREFORE Plaintiffs, having asserted claims for relief, now pray for judgment
against Defendants as follows:

1. For judgment against Defendants DNR, Weyerhaeuser and Green Diamond for
negligence, trespass, tortious interference with contractual relations and business expectancy
and conversion in an amount to be proven at trial.

2. For judgment against Defendant DNR for inverse condemnation in an amount

to be proven at trial.

3. For entry of an order permanently enjoining Defendants from committing

similar unlawful acts in the future.

COMPLAINT AND PETITION FOR JUDICIAL PFAU COCHRAN VERTETIS KOSNOTF, PLLC
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4. For an entry of a declaratory judgment against Defendant DNR for its
violations of SEPA and the Forest Practices Act, RCW 76.09 et seq.

5. For attorney’s fees against Defendant DNR consistent with purpose of
Washington State’s Equal Access to Justice Act (EAJA), RCW 4.84.340, .350, and .360. For
attorney’s fees and costs against all Defendants consistent with the purpose of the SMA,

RCW 90.58.230.

6. For such other relief that the Court deems just and proper.

Dated this 2" day of December, 2010.

PFAU COCHRAN VERTETIS KOSNOFF, PLLC
By » Q C;—th\

Darrell L. Cochran, WSBA No. 22851
darrell@pcvklaw.com
Attorneys for Plaintiffs

4824-3803-1624, v. 1
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Risky timber practices
worsened December flooding

By Peter J. Goldmark

Special to The Times

While images of December's Lewis County floods recede
like the waters of the Chehalls River, the impacts of the
devastation to local families, Washington state taxpayers
helping. rebuild a community, and the blow to our
ecenomy, cohtinue.

Homes are damaged or destroyed. Many farms. and
huginesses are threatened or lost. Cleanup will continue
for months. Economic recovery for many will take years,

While.some.in government and the timber industry have
referred to the record floods as an "act of God," clearly
there was.a human handinvolved that made a bad
situation worse, In this case, the buck stops at the
Dapartment of Nalural Rasources, tasked with permitting
timber sales &€" even on private land, in this case
Weyerhaeuser-&€" on slide-prane, stéep slopes.

As stark photos of the dlear-cut hillside illustrate, the N— STEVE RINGMAN./ THE SEATTLE TIMES
agency permitted a clear-cut on a slope that should never Mud ?ntd dsiﬁrigslig? %ﬁ"‘.’“ feﬁgﬁg% ;?N?rf]?:% gmr«cut
have been logged in this manner, if-at all. Led by Public ?ggg‘a&‘-,gtmm;”ﬁgm& dr;;ﬁagg was mymne of ma’%qy
Lands Commissioner Doug Suthetland, agsncy such slides during Decembet's heayy rains.
personnel acted against state rules designed to balance
harvest goals with protecting property, public safety and
the environment, In short, they failed to exercise
appropriate professional distance between a public
agency with @ broad public. mission-and the industry they
are tasked to oversee,

Unfortuiiately, this Is not-an isolated case of lax oversight
and too-cozy rélationships with industry, whether timber
or large-developers, From land-swaps that result in
forests lost to strip malls and vacation homes to similar land-damaging clear-cuts, the department and its
leadership-are failing to protect both publie health and the long-term value of our public land.

Peter-Goldmark

http:/seattletimes.nwsource.com/cgi-bin/PrintS B8R BIRB cument_1d=2004152372&zsectio... 12/2/2010
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At a state Senate hearing on the floods held on Jan. 10, agency personne! defended theiractions, and
predictably-placed responsibility on the severe weather, Yet, independent scientists confirmed that while the
rain was gbnormallyintense, the flooding ltself was indeed made catastrophic as a resull of humatraction, in
this:case logging the slopes and developmaent-on the. floodplain.

It time to.move forward with two initial steps that can help restore balance and accountability.

First, an independent audit of how logging permits are prioritized and approved is critical to helping too-often-
overworkad land managers, biologists and other onthe-ground workers bafter assess the impacts of tisky
timber harvests, Part of this is-also to determine where the agency needs to provide a more critical review of
permits, and bettar reflect the goals of promoting local economic growth, maintenance of rural schoo! trusts,
and safeguarding environmental and community values.

The Legislature passed in 2006-4€" and voters reaffirmed that same year 8€' performance audits for state
agencles. This is a perfect opportunity for the state auditor or Forest Practices Board to inftiate such an
overview of DNR performance.

Second, the state Forest Practices Board should, atits February meeting, take action to review and
strengthen steep-slope logging regulations. The damage to Lewls County clearly was made worse by
mudslides from the clear-cuts, building up at the base of the hills, bursting from pressure; and sending
torrents of dirt, trees and water across a floodplain already stressed from years of development and
pavement.

There are lessons o be learmed from every fragedy which, if we do not heed, we risk seeing over and over
again. In this case, it may only be a matter of time before another flood, initiated by another ill-advised clear-
cut.

But, with proper oversight and accountability, we ¢an prevent any new clear-cuts on steep terrain that only
darmage our communities, our environment and ourgeonormy.,

Peter J. Goldmark is an Okanogan rancher and candidate for Washington commissioner of public. lands,
Copyright ® The Seattle Times Company
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THE HONORABLE BARBARA A. MACK.

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

VIRGINIA CAREY, individually; JAMIE
CAREY, individually; and PARADYCE

INDUSTRIES INC.,, d/b/a THE PRINT SHOP,

a Washington corporation,
Plaintiffs,
V.

STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES;
WEYERHAEUSER COMPANY, a
Washington corporation; and GREEN
DIAMOND RESOURCE COMPANY, a
Washington corporation,

Defendants.

No. 10-2-42011-8 KNT

ANSWER OF DEFENDANT
WEYERHAEUSER COMPANY TO
PLAINTIFFS’ COMPLAINT AND
PETITION FOR JUDICIAL REVIEW

Defendant, Weyerhaeuser Company, for its answer to Plaintiffs’ Complaint and

Petition for Judicial Review, admits, denies, and alleges as follows:

I INTRODUCTION

1.1 Deny.
1.2 Deny.
1.3 Deny.

Answer of Defendant Weyerhaeuser Company to

Plaintiffs’ Complaint and Petition for
Judicial Review - 1

Binu Coachras

FEB 25 201
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HiLL1s CLARK MARTIN & PETERSON P.S.
1221 Second Avenue, Suite 500

Seattle, Washinglon 981012925

Telephone: (206) 623-1745

Facsimile: (206) 623-7789
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2.1 Deny for lack of information.

2.2 Deny for lack of information.

2.3 Deny for lack of information.

24 Weyerhaeuser admits that the Washington State Department of Natural
Resources (“DNR™) manages state owned lands. Weyerhacuser admits that DNR must
comply with certain laws and regulations, including the Washington State Forest Practices

Act. Weyerhacuser denies the remaining allegations in paragraph 2.8 of the Complaint for

lack of information.
2.5 Admit.

2.6 Deny for lack of information.

L JURISDICTION AND VENUE

3.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs.

32 Admit.

3.3 Deny for lack of information.

34 Admit.

3.5  Deny for lack of information.

V. FACTS
4.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to

the preceding paragraphs.

42  Deny for lack of information.

4.3 Admit.
4.4  Deny.
4.5 Deny.
Answer of Defendant Weyerhaeuser Company to HILLIS CLARK MARTIN & PETERSON P.S,
Plaintiffs’ Complaint and Petiti ’ ) 1221 Second Avenue, Suite 500
aintiffs’ Complaint and Petition for Seattle, Washington 98101-2925
Judicial Review - 2 Telephone: (206) 623-1745

Facsimile: 23-7789
Appendix 054 @ coomie (208) 6
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4.6 Deny.
4.7  Deny.
4.8 Deny.
4.8(sic) Deny for lack of information.

4.9 Deny for lack of information.
V. CAUSES OF ACTION

A. Negligence

5.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to

the preceding paragraphs.

52 Deny.
5.3 Deny.
54 . Deny.

B. Trespass
5.5 Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs. |
5.6  Deny.
C. Tortious Interference with Contractual Relations and Business Expectancy
5.7 Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs,
5.8 Deny.
B. Conversion
5.10 (sic) Weyerhaeuser re-alleges and incorporates herein by reference its
answers to the preceding paragraphs.
5.11  Deny.
E. Inverse Condemnation-Defendant DINR
5.12 Weyerhaeuser re-alleges and incorporates herein by reference its answers to

the preceding paragraphs.

Answer of Defendant Weyerhaeuser Company to HILLIS CLARK MARTIN & PETERSON P.S.
Plaintifs’ C laint and Petiti . 1221 Second Avenue, Suite 500

aintiffs’ Complaint and Petition for Seattle, Washington 98101-2925
Judicial Review - 3 Telephone: (206) 623-1745

Facsimile: (206) 623-7789
Appendix 055 acsimile: (206)
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5.13  Deny for lack of information.
F. Unlawful Agency Action

5.14  Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs.

5.15  Deny.

5.16  Deny.
G. Shoreline Management Act of 1971

5.17  Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preczding paragraphs.

5.18  Deny.

H. Negligent permitting, investigation, enforcemeht, and inspection under the State
Environmental Policy Act (SEPA)-Defendant DNR

519 Weyerhaeuser re-alleges and incorporates herein by reference its ansivers to
the preceding paragraphs.
520  Deny.
VI. JURY DEMAND

6.1 No response to paragraph 6.1 of the Complaint is required.
VI RESERVATION OF RIGHTS
7.1 Noresponse to paragraph 7.1 of the Complaint is required.
VIII. DAMAGES
8.1  Deny.

AFFIRMATIVE DEFENSES
Weyerhacuser asserts the following affirmative defenses:
1. Failure to state a claim upon which relief can be granted;

2. Plaintiff’s claims are barred by RCW 76.09.330;

3. Statutory and regulatory compliance;
Answer Qf])gfgndant Weyerhaeuser Company to HiLLis CLARK MARTIN & PETERSON P.5.
Plaintiffc’ C lai 1 Petiti - 1221 Second Avenue, Suite 500
aintiffs’ Complaint and Petition for Seattle, Washington 98101-2925
Judicial Review - 4 Telephone: (206) 623-1745

imile: (206) 623-7789
Appendix 056 Facsimile: (208) 623-77
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Statute of limitations;
Assumption of risk;
Comparative negligence;
Act of God;

Intervening or superseding cause; and

I I B - U

Laches.
PRAYER FOR RELIER

WHEREFORE, having fully answered Plaintiffs’ Complaint, Defendant Weyethaeuser
prays that the Court dismiss Plainti{fs’ Complaint with prejudice and award defendants their
costs and disbursements.

DATED this 24th day of February, 2011.

HiLLis CLARK MARTIN & PETERSON P.S.

By _ s/Louis D. Peterson

Louis D. Peterson, WSBA #5776
Michael R. Scott, WSBA #12822
Alexander M. Wu, WSBA #40649
Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
Email: ldp@hemp.com; mrs@hcmp.com;
amw(@hcmp.com

Attorneys for Defendant

Weyerhacuser Company

CERTIFICATE OF SERVICE

The undersigned certifies that on this day she caused a copy of this
document to be delivered via messenger and U.S. Mail to the last known
address of all counsel of record.

I certify under penalty of perjury under the laws of the state of
Washington and the United States that the foregoing is frue and correct.

DATED this 24th day of February, 2011, at Seaitle, Washington.

__ 8/ Suzanne Powers
Suzanne Powers

ND: 11100.182 4812-4921-3704v2

Answer of Defendant Weyerhaeuser Company to HiLLIS CLARK MARTIN & PETERSON P.5.
Plaintifs’ C : laint and Petiti , 1221 Second Avenue, Suite 500
laintiffs” Complaint and Petition for Seatile, Washington 98101-2025
Judicial Review - 5 Telephone: (206) 623-1745
Appendix 057 Facsimile: (206) 623-7789
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THE HONORABLE BARBARA A. MACK

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

- VIRGINIA CAREY 1nd1v1dually, JAIME

CAREY, mdlvxdually, PARADYCE
INDUSTRIDS INC., d/b/a THE PRINT
SHOP, a Washmgton corporation,

, I’lamtiffsz
. Y. )

STATE OF WASHINGTON

. DEPARTMENT OF NATURAL

RESQURCES; WEYERHAEUSER
COMPANY, a: Washmgton corporation; and
GREEN DIAMOND RESOURCE
COMPANY, a Washington corporation,

Defendants

No. 10-2-42011-8 KNT
DEFENDANT GREEN DIAMOND

|' RESOURCE COMPANY’S ANSWER TO

PLAINTIFFS’ COMPLAINT AND
PETITION FOR JUDICIAL REVIEW

Defendant Green Diamond Resource Company (“Green Diamond”), in answer to

Plaintiffs’ Complaint and Petition for Review of Agency Action (the “Complaint”), states as

follows:

I. INTRODUCTION

L1 . .Green Diamond denies péragraph 1.1 and the pteamble to paragraph 1.1.

1.2 Green Diamond denies paragraph 1.2.

1.3 Green Diamond denies paragraph 1.3.

CORR CRONIN MICHELSON

DEFENDANT GREEN DIAMOND RESOURCE ) BAUMGARDNER & PREECE LLP

COMPANY’S ANSWER TOPL AINTII‘TS’ co 1001 Fourth Avenue, Suite 3900

AND PETITION FOR JUDICIAL REVIEW - 1 Eli f ‘ P “"Q’?ﬁ%‘%ﬂ%’éi’iﬁ? ot
. Appendix

Fax (206) 625-0900-
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1.  PARTIES
2.1 Green Diamond denies paragraph 2.1 for lack af information.

2.2 Green Diam011d denies paragraph 2.2 for lack of information.

2.3 Green Diamond denies paragraph 2.3 for lack of information.

2.4 | In answer to paragraph 2.4, Green Diamond admits that the Washington State
Depaﬂment of Nat'ural Resources (“DNR”) mvaintains. rég_ulatory authority regarding state-
owned lands and that DNR is required to comply witn -c;eﬁain laws and regulations, which
includes the Washington State Fores"c Practices Act. Green Diamond denies the rem‘aining )
allegat_iOns in paragraph 2.4 for 1ack of information.

25 In answe-r.to‘paragraph 2.5; Green Dianaond admits tnat defandant
Weyerhaeuser Company (“Weyerhaeaser’*) owns and/_nr manag_es a-significant amount of
timberland, in@luding filn‘berland located in Washington state and including timberland located
in Lewis County, Washi-ngton. Green Diamond denies the"re'maining_aliegation_s in parag;aph
2.5 for lack of information. | |

26 - In answer to paragraph 2.6, Green Diamond'adniits that it is a forest products
cdmpany that owns and manages foi'ésts in_ Calif(.)rnia Oregon and Washington including

forests in Lewis County, Washmgton Green Diamond admits that it was incorporated in 2001

as Slmpson Resomce Company, it first owned real property in Lew1s County, Washington in
2002, and its narne was changed to Green Diamond Resource Company in 2004. Green

5 Dlamond denies the remajning allegatlons in paragraph 2.6.-

- 1L JURISDICTION AND VENUE
3.1 Green Dlamond realleges.and i 1ncorpo1 ates her em by. 1eference its answers to the
preceding paragraphs.

32  Green Diamond denies paragraph 3.2 for lack of information.

’ ’ . - - CORR CRONIN MICHELSON
DEFENDANT GREEN DIAMOND RESOURCE BAUMGARDNER & PREECE LLP
COMPANY’S ANSWER TO PLAINTIFFS’ COMPLAINT - 1001 Fourth Avenue, Suite 3900
i PETITION FOR . ICTAL RE : W -* 2 Scattle, Washington 98154-1051

Tel (206) 625-8600

. ) Fax (206) 625-0900
Appendix 059
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‘ 3.’3 Green Diamond admits paragraph 3.3.
3.4 | ‘Green Diamond admits paragraph 3.4. 4

3.5  Green Diamond denies paragraph 3.5 for Jack of information.

IV.  FACTS

4.1 - Green Diamond realleges and incorporates hetein by reference its answers to the

preceding paragraphs.

4.2 Green Diamond denies paragraph 4.2 for laqk of information.

4.3 Green Diamond admits paragraph.4;3.
44 le_'een Diamond deniés paragraph 4.4,
4.5 =Gree_n Diamond denies paragraph 4.5.
4.6  Green Diémo'nd denies paragraph 4.6.
47 Green-Diarhond denies paragraph 4.7.
- 4.8  Green Dianiond denies:paragraph 4.8.

4.8[sic] Green Diamond denies the second paragraph 4.8 for lack of information.

- 49  Green Diarhond denies paragraph 4.9 for lack of informati'onl._

V. . CAUSES OF ACTION

A, Négligence

51 Green Diamond realleges and incorporates herein by reference its answers to the .

preceding paragraphs.
52 Green Diamond denies paragraph 5.2.
53  Green .Diamond denies paragraph 53.
5.4 Green Diam;)nd denies paragraph 5.4.

. DEFENDANT GREEN DIAMOND RESOURCE

COMPANY’S ANSWER TO PLAINTIFFS’ COMPLAINT

"AND PETITION FOR JUDICIAL REVIEW ~ 3

Appendix 060

CORR CRONIN MICHELSON
BAUMGARDNER & PREECE LLP
1001 Fourth Avenue, Suite 3900
Seattle, Washington 98154-1051
Tel (206) 625-8600
Fax (206) 625-0900
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B.  Trespass

5‘.5 Green Diamond realleges and incorporateshérein by reference its answers to the
preceding pafagraphs. _ | .

5.6 Green Diamond denies paragraph 5.6.
C. TOrtiouS Interference with Contractual Relations and Business Expectancy

5.7 © Green Diamond realleges and incorporates herein by reference its answers to the
preceding p’aragfaphs; |

5.8  Green Diamond denies patagraph 5.8.
D. - Conversion |

5.10 Grgen'Diam_(_')nd realleges and incorporates herein by réference_its answers to the

" preceding paragraph's.‘ .

5.11 Green Diaﬁ;ond denies paragraph 5.11.
E. In.verse Condemnation -- Defendant DNR

512  Green Diamond realleges and incorporates herein by reference its answers to the

- preceding par'agrap_hs‘.

513 Green Diamond denies paragraph 5.13.
F. Ul'llvawful‘Agency Action '

5.14  Green Diapaond realleges and incorporates herein by reference its answers to the
preceding baragraphs. ' |

5.15 - Green Diamond denies paragraph 5.15.

5.16 Green Diamond denies péragraph 5.16.
G. Shoreline M'anagement Actof 1971

5.17 Gfeen 'Diaménd realleges and incorporateé herein by reference its answers to the:

preceding paragraphs.

. - | CORR CRONIN MICHELSON
DEFENDANT GREEN DIAMOND RESOURCE ‘ BAUMGARDNER & PREECE LLP
COMPANY’S ANSWER TO PLAINTIFFS’ COMPLAINT - 1001 Fourth Avenue, Suitc 3900

Tel (206) 625-8600

AND PETITION FOR JUDICIAL REVIEW — 4 Séattle, Washington 98154-1051
. ' ' Fax (206) 625-0900

Appendix 061
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5.18  Green Diamond denies paragraph 5.18.

H.  Negligent permitting, investigaﬁon, enforcement, and inspection under the State
Environmental Policy Act (SEPA) -- Defendant DNR

5.19  Green Dlamond realleges and i mcorpo1 ates herein by reference its answers to the

precedmg paragraphs
520 - Green_ D1andond denies paragraph 5.20.
' VI. JURY DEMAND .
6.1 | Paragraph 6.1 does not require a response.
VII.A RESERVATION OI‘ RIGHTS
71 Paragraph 7.1 does not requlre a response
| VII. DAMAGES
8.1 Green Diamond deniés paragraph 8.1,
. . "IX. AFFIRMATIVE DEFENSES '
- Green Diamonc_l sets forth' fhe following affirmative defénéeé to the. Colnplaint:

1. Failure to St:i_te a Claim. The Complaint fails to vstafe a claim upon which

relief can be granted.

2. RCW 76 09 330, Plamtlffs olalrns are barred by the statutory requlrements of
RCW 76.09.330.

3. - 'Proximate Cause. Plaintiffs’ claims are barred by the doctriné of proximate
_cause, | |
4. Substantial Factor. Plaintiffs’ claims are Barred by thc. doctrine of “suEstantial
factor.” : | A ' |
5. Intervening and/or Superseding Causes. Plaintiffs’ claims are barred by the .

doctrines of intervening and/or superseding causes.

6. Act of Go'd.' Plaintiffs’ claims are barred by the doctrine of “Act of God.”

4 : " CoRrr CRONIN MICHELSON
DEFENDANT GREEN DIAMOND RESOURCE BAUMGARDNER & PREECE LLP
COMPANY’S ANSWER TO PLAINTIFFS’ COMPLAINT 1001 Fourth Avenus, Suite 3900

AND PETITION FOR JUDICIAL REVIEW -5 R Ao A
. : Fax (206) 625-0900
Appendlx 0_62
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7. Statutory and Regulatory Compliance. Green Diamond has fully complied

with all statutory and regulatory requirements.

8. - Assumption of Risk. Plaintiffs’ claims are balred by the doctrine of

~ assumption of rlsk

9, Statute of leltatlons and/or Laches. Plalntlffs claims are barred by the

applicable statute of lumta‘uons and/or the doctrine of laches.

| X.  PRAYER FOR RELIEF |
Green ]jiaxﬁond denies Plaintiffs’ Prayer for Relief to the extent a respoﬁse is required.
Green Dlamond has fully answered Plaintiffs’ Complaint and respectfully requests that

this Court dismiss Plaintiffs’ Complamt and clalms with prejudice and award Greein Diamond

its costs and reasonable attorneys fees and such other legal and equitable relief as is deemed

just.

- DATED this _. /é day ofMaroh 2011.

CORR CRONIN MICHELSON
BAUMGARDNER & PREECE LLP

8/ Joshua J. Preece

Kelly P. Corr, WSBA No. 00555

Joshua J, Preece WSBA No. 15380
Seann C. Colgan, WSBA No. 38769
Attorneys for Defendant Green: Diamond
Resource Company

CORR CRONIN MICHELSON

DEFENDANT GREEN DIAMOND RESOURCE BAUMGARDNER & PREECE LLP
COMPANY’S ANSWER TO PLAINTIFFS’ COMPLAINT 1001 Fourth Avenue, Suite 3900
! AND PETITION FOR JUDICIAL REVIEW - 6 - S 06 srascon !
. . Fax (206) 625-0900
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' CERTIFICATE OF SERVICE

The undersigned declares as 'follovvs :

1., Iam erhployed at Corr Cronin Michelson Baumgardner & Preece LLP, attorneys
of record for Defendant Green Diamond Resource Company. -

2. Thereby certify that on March | [ EE, 2011, Lcaused a true and cd_r_rect copy of

‘the foregoing document to'be served on the following parties in the manner indicated below:

Darrell L Cochran = Mark C Jobson
_ Pfau Cochran Vertetis Kosnoff PLLC Office of The Afttorney- General®
911 Pacific Avenue, Suite 200 - Torts Division .
Tacoma, WA 98401 - P.O. Box 40126
Email: darrell@pcvklaw.com E Olympia, WA 98504- 0126
: ‘Email: Marki@ATG.WA.Gov
Attorneys for Plaintiffs , Attorneys for Defendant State of-
Via Hand Delivery .. Washington Department of
' : R - Natural Resources

: ' Via Email and U.S. Mail
Louis D. Peterson : : '
Hillis, Clark, Maitin & Peterson
1221 Second Ave., Suite 500
Seattle, WA 98101—2925 '
, Email: ldp@hemp.com -

Attorneys for Defendant Weyerhaeuser
Via Email and U.S. Mail

_ I declare under penalty of petjury under the laws of the state of Washihgton that the.

foregoing is true and correct.

DATED, this ‘lfzwday of March, 2011 at Seattle, Washmgton

%@t’lﬂmm

Chrlsty A. We v T

C CORR CRONIN MICHELSON
DEFENDANT GREEN DIAMOND RESOURCE ' BAUMGARDNER & PREECE LLP
COMPANY’S ANSWER TO PLAINTIFFS® COMPLAINT 1001 Fourth Avenue, Suite 3900

Tel (206) 625-8600

/AND PETITION FOR JUDICIAL REVIEW -7 AN
: " Fax (206) 625-0900 .

Appendlx 064
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Pfau Cochran Vertetis Amala
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: STATE OF WASHINGTON
K[NG COUNTY SUPERIOR COURT

VIRGINIA CAREY, 1nd1v1dually,
JAMIE CAREY, 1nd1v1dua11

NO. 10-2-42011-8KNT

-COMPANY, a Washington. '
"RESOURCE COMPANY, a

PARADYCE INDUSTRIES INC., DEFENDANT DEPARTMENT OF
d/b/a/ THE PRINT SHOP, a NATURAL RESOURCES'
Washington Corporation, AMENDED ANSWER TO
PLAINTIFES' COMPLAINT AND
- PETITION FOR JUDICIAL REVIEW
Plaintiffs. ) .
' AND COUNTERCLAIM
v.
STATE OF WASHINGTON
DEPARTMENT OF NATURAL o SR

RESOURCES; WEYERHAEUSER
Corporation; and GREEN DIAMOND

Washington Corporation,

Defe;ndaﬁts.

. perform a duty under RCW 34.05.570(4)(b)). Accordingly, DNR provides no answer specific

Under the APA, there is no requirement to file an answer in response to such petitions.

See RCW 34.05.570 (requiring an answer only to a petition for review of an agency’s failure to

to the Caption.

DNR'S AMENDED ANSWER AND 1 ATTORNEY GENERAL OF WASHINGTON
. ; . ENERAL O

COUNTERCLAIM TO PLAINTIFFS' 7141 Closisator Daivo SV

COMPLAINT- PO Box 40126

Appendix 065 Olympia, WA 98504-0126

(360) 586-6300
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2.1 Defendaot is without knowledge or mformatlon sufficient to form a behcf asto 1he truth of

22 Défendant is without knowledge or infoxmation\ suﬁicient to form a belief as to the truth of |

pum—y
oo, "

2.3 Defendant is without knowledge or mformaﬁon sufﬁcmnt to form a behef gs to the truth of

2.4 _States Iegal conclusions and requu'es NO answer..

' Defendant; State of Washington, Dcpaﬁment of Natural Resources (DNR), in answer fo

plainﬁffs' complaint,'admits, dénics and alleges as folléws: )

| L. mﬁonUCTION
1.1 | De_fendant deniés the allegations coﬁtair_xed in paragréph number 1.1.-
12 Defeﬁdant denies the e%llegéﬁons contained M“paraéaph mumber 2. - B
1.3, Défendant denies fhe allega‘tions._coﬁtained in paragraph numbcr 1\.3. Dcfenda}nt
p.bjects to the plajntiff’é use of I;eairsay' statements and—opiniions of _ciﬁzen Peter Goldiriarl_c |

made before he took office as the Commissionef of Public Lands. These statements are not |

made by a party or agent for a party and their use is inadmissible and improper.
o PARTIES

the allegatxons contained in paragraph 2.1 and therefore demes the same.

the allega’aons contamed in, paraglaph 2.2 and therefore dcmes the same.

the allegatlons con‘ramed in ‘pdlagraph 2.3 énd therefore denies the same.

;2.5 . | Defenda_nt is without k_nowlg:dgg or information sufficient to form a b'el_ief as to the truth of |
the aﬂegaﬁoné conté\ihed in paragraph‘z._'s and therefore denies the same.

26 Defendanﬁ, is Withc.)ut knowledge or infdmation sufficient to form: a belief as to the truth of
the allegations .cc')u:tained in pm@aph 276 and thé;efore denies the isame. ' | | |

DNR'S AMENDED ANSWERTO - 2 - . ATTORNEY GENERAL OF WASHINGTON

\ 1 i . : : Torts Division
- PLAINTIFFS' COMPLAINT ' : : 7141 Cleanwter Diive SW

PO Box 40126
Olympia, WA. 98504-0126

(360) 586-6300 .
Appendix 066 -
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o JnRISDICT_iON AND VENUE
3.1  Defendant re-alleges and incorporates its previous ejnewers.
5.2 . The allegahons in par: agraph 32 appem to be dueoied to or about other defendants and
this defendant either eannot answer for lack of knowledge or mfonnauon or is nat required to
answer. | | |
3.3 The allega’uons in paragraph 3 3 appear to be dLrected to or about. other defendants and

thls defendant e1ther cannot answer for Iack of knowledge or mformauon or is not requned to |

answer.

34 Defendant admits that plaintiff maf file an action against the state.'m King County

where oinder of an additional defendant resident there permits. Defendant reserves the right

to move for a change of venue as permitted by court rule and statute.”

3.5 Defendant admits that plaintiff filed a-tort claim against DNR. Dofendant denies the

second sentence asserting that the court has jurisdiction or that vemue is “appropriate.”

Iv. . I*‘AC’fS
4.1 Defendant re—allegee and mcorporates its previous answers
4.2 Defendant is without knowledge or mfmmatmn sufﬁc1ent to form a behef as to the truth of
the allega’nons contamed in Par 4.2 and therefore demes the same
4.3 Defendant ad:rmts the allegations contained in paragraph number 4. 3.

4.4 Defendant demes the allegauons contamed in paragraph number 4 4.,

11 4.5 Defendant denies the allegations contained in paragraph number 4.5.

4.6  Defendant admits that "he'any rain fell on: or about December 3, 2007. Defendant

denies remainder.

DNR'S AMENDED.ANSWER TO 3 ) © ' ATTORNEY GENERQL oi}:z WASHINGTON
LATNTIFFS' AINY i : Torts Division
¥ . 5' COMPL. T R o ’ 7141 Cleanwater Drive SW
: : - : . POBox 40126
: Olympia, WA 98504-0126
(360) 586-6300
Appendix 067
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4.7 Defendant admits t.hat‘ landslides dumped tons of debris in the ChehaiisRiver forming

debris dams that blocked the channel. Defendant deﬁies ;[he remainder..

4.8 Defendant admits that debl:ie dams broke relea;sing debris downstream and destroying

bridges. Defendant denies the remamder ' .
4 8 ("”Semnd)1 Defenda:nt admits 111at the Chehalis River flooded over 1ts banks Defendant is |
w1thout knowledge or information sufficient to form a-behef asto the truth of the other aj,leg.atwm;
eoniamed in paragraph 4.8 (second) and therefore’ demes the saume. | -

49 Defenddnl is mthout knowledge or information sufﬂment to form a behef as to the truth of

.the allega’uons contained in Par. 4.9 and therefore denies the same.

V.  CAUSES OF ACTION

A."  Negligence

5.1 = Defendant re~aﬂeges and incorporates jts previous answers.

5.2 Defendant denies the allegations contained in paragraph numi)er 5.2.

5.3 Defendant denies the allegations contained m paragraph number 5.3.

5.4 . Defendant denies the allegations contained in paragraph number 5.4.

‘B.  Trespass
5.5  Defendant re-alleges and incorporates its prev.ious answers.

5.6 - Defendent deqies the allegations,eontained in Iiaregfaiah'number 5.6;

"C.  Tortious Interference With Contractnal Relatlons and Business Expectancy

Il 5.7 Defendant re—alleges and mcorporates its ptevious answers.

! The complaint includes two paragraphs numbered “4,8.”

DNR'S AMENDED ANSWEI.{ TO 4 ATTORNEY GENERAL OF WASHINGTON

1. Torts Division .
PLAINTIFFS"COMPLAINT : S . 7141 Clesawater Drive SW
: : . . PO Box 40126
Olympia, WA 98504-0126

.o (360) 586-6300
Appendix 068 .
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5.8 - Defendant denies the allegations contained inApérag.raph number 5.8,

| D. Conversion

5.10 Defendant re-alleges and incofporates its previous answers.

5.11 'Defendant denies the allegations contained in paragraph number 5.11.-

E. Inverse Condemmnation — Defendant DNR
5.12  Defendant te-alleges and incorperates its previous answers.

5.13  Defendant denies the allegations contained in paragraph number 5.13. |

T Unlawful Agency Action

5.14  Défendant re-alleges and mcorporates its prev1ous answcrs

AN

'5.15  Defendant denies the aﬂegahons contained in paragraph number 5.15.

5. 16 - Defendant denies the allegations contamcd in paragraph number 5.16.

G Shor¢line Management Act'_of 1971

5.17 Defendant re-alleges and incorporates its previous answers.

5.18 Defendaﬁt denies the allegations 'cdpiﬁined in paragraph number 5.18:

0. Negligent Pex mlttmg, Invcstxgatmn, Enforcement, and Inspectlon Undel The State
Enwronmental Policy Act (SEPA)-D efendant. DNR )

519 Defendant re-alleges and incorporates its ptevious answers..

5.20  Paragraph 5.20 states leg'al. conclusions and recluixeé no answer.

VI JURY DEMAND

6.1  Requires no answer. -

DNR'S AMENDED ANSWER TO o 5

PLAINTIFFS' COMPLAINT

Appendix 069
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VIL  (PLAINTIFFS’) RESERVATION OF RIGHTS

7.1 . Requires no answer.

VIII DAMAGES

8‘1 Defendant denies the alleganons contamed in paragraph number 8.1,

IX. PRAYER FOR RELIGK

Defendant denies that it is-liable to the plaintiff for dny relief ‘sought in. this action. -

By Way of FURTHER ANSWER and AFFIRMATIVE DEFENSES, defendant alleges: -
1. ‘That the injuries and damages, if any, claimed. by the plaintiffs were prpximé‘;_ely caused

or conﬁibl;tcd to by the fault of the plaintiffs as defined By RCW 4.22.015.

1 2. . That all actions of the defendant, Department of Natural Resources, herehl,alk_:ged as’

negligence, rnamfest a reasonable CXCICISG -of Judgment and dlscretxon by authonzed public

officials made in the exercise of govermnental authonty entrusted to them by law and are nelﬂlel

'EOI’(ILO’le nor actmnable

3.. That if the plamhifs suffered damages recovery ﬂlclefore s limited by plamtlﬁs failure

) to mmgatc said damages '

4. That defendant is entitied 1o an offset from any award to plaintiffs herein and/or recovery

of back monies paid to plamtxffs

5, " That the plamtxffs have failed to state a claint upon whxch relief may be granted.
6. Nonparty at fanlt. lentlffs mjumes and damages Lf any, were caused by the fault of af

non—party for purposes of RCW 4.22.070(1). The identity of one non—party at fault is Lewis

t

DNR'S AMENDED ANSWER TO e . ATTORNEY GENERAL OF WASHINGTON
LAINTIFFS AINT - . . A .o Torts Division - -
P i ¥S CONIPI.' T . . ’ 7141 Cleanwater Drive SW
' . . PO Box 40126
- Olympia, WA 98504-0126
(360) 586-6300
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| County, with respect to whom DNR has no legal liability. The i&entiti_cs -of additional non-

1. DNR realleges. its answers to the complaint and 1e1ncoxporates them here.

: ploperty rlghts

paiﬁes Wh(A)‘ may be at fault are not presently known.
7. That th(% in_juriés lqr damages claimed were prox;mately caus:ed by the ‘fau.lt‘of .a party |-
for whom ﬂus defendant is not liable. o

8 . | That the court lacks Jurisdiction over thc subject matter or over the &efendant DNR

9. That the plamtlff’s claims are barred by the statute of lumtatlons.
'X. COUNTERCLAIM

2. ’ Although DNR denies any uuconsututlonal takmg usmg and/or damagmg of Plamtlffs
property, 1f DNR. should be £ound liable for the payment of damagcs and/or Just compensauon
for 1akmg, usmg and/or damagmg Plaintiff's property and/or property nghis DNR i enuﬂed to |

fee sunple title to or perpetual easement to overﬂow, ﬂood and submerge such ploperty and/or

RESERVATION OI‘ RIGHTS '
| Defendant DNR. reserves the right to amend thls answer, mcludmg the adchtlon oi
affirmative defenses wananted by investigation and d1scovery, and to make-such amendments
e'nher before or dunng lrlal mcludmg assertmg other defense theories or cc;nfonmng the

pleadmgs to the proof offered at the time of trial.

it
i
1/
DNR'S AMENDED ANSWER TO - 7 R ATTORNBY GENERAL OF WASH]NGTON N
' P ' - .. . Torts Division
PLA]}.IT];FFS (.::OWLAINT . C ' .4 Cl:anwalt::‘s])nve SW
) ' : : : PO Box-40126

" . Olympia, WA 98504-0126
(360) 586-6300
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 Attorney for Co-Defendant Weyerhaeuser (7;‘()\ \ !

| JOSHUA J. PREECE, WSBA No. 15380 @m\;m

WHEREFORE, defenidant prays ﬂa'atiplaintiﬂ“s’ comp'laint be dismissed with prejudice as 1

to Department of Natural Resources and that plairitiffs take nothing by their complaint énd that

defendant be allowed its costs and reasonable attorneys” fees herein.

DATED this ~7 (= day of September 2011

ROBERT M. MCKENNA
Attorney General '

S P

MARK. JOBSON, WSBA No. 22171
Assistant Attomey General

ent by consent per CR 15,

L ol

DARRELL COCHRAN, WSBA No, 22851
Pfan Cochran Vertetis Kosnoff PLLC .
Attorney for Plaintiffs '

LOUIS D, PETERSON, WSBANo 7556 ' ' T J
Hillis Clark Martin & Peterson PS \0 e ine N T

Corr Cronin Michelson Baumgardner & Preec Crorms, c\ |~ 6 A C_&t,\f
Attorney for Co-Defendant Green Diamond

~ DNR'S AIVIENDED ANSWERTO 8 . . ATTORNEY GENERAL OF WASHINGTQON

v x . . ‘Torts Division
PLAINTIFFS' COMPLAINT = - - . 7141 Cleanwater Drive SW
. . - ) PO Box 40126 - -
N . .. . Olympia, WA 98504-0126
: (360) 586-6300°

Appendix 072




Fiau Cochran Vertetis Kastioff

FEB 09 201

puafice

O =} ~J =% LA BN (98 l\)\—%1

-t
- O

WILLIAM FORTH, individually; GUY
BAUMAN, individually; EILEEN
BAUMAN, individually; LINDA
STANLEY, individually and as
personal representative IN RE THE

STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT

NO. 10-2:42009-6KNT
DEFENDANT DEPARTMENT OF

- NATURAL RESOURCES' ANSWER

TO PLAINTIFFS' COMPLAINT AND

ESTATE OF CORAL COTTEN;
ROCHELLE STANLEY, as personal
representative of IN RE THE ESTATE
OF CORAL COTTEN; DONALD
LEMASTER, individually; and DAVID
GIVENS, individually,

Plaintiffs,

PETITION FOR JUDICIAL REVIEW

T
B WN

V.

ok
N

STATE OF WASHINGTON
DEPARTMENT OF NATURAL
RESOURCES, a Washington State
Public Agency; WEYERHAEUSER
COMPANY, a Washington
Corporation; and GREEN DIAMOND
RESOURCE COMPANY, a '
Washington Corporation,

N = e
(=R =

Defendants.

N N
[\ I

Under the APA, there is no requirement to file an answer in response to such petitions.

N
W

See RCW 34.05.570 (requiring an answer only to a petition for review of an agency’s failure to

[\
-

perform a duty under RCW 34.05.570(4)(b)). Accordingly, DNR provides no answer specific

N
(%]

to the Caption.

N
(=)}

ATTORNEY GENERAL OF WASHINGTON
Torts Division
7141 Cleanwater Drive SW
PO Box 40126
Olympia, WA 98504-0126
(360) 586-6300

DNR'S ANSWER TO PLAINTIFFS' 1
COMPLAINT T,
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Defendant, State of Washington Department of Natural Resources (DNR), in answer to

plaintiffs' complaint, admits, denies and alleges as follows:

I. INTRODUCTION

1.1 Defendant (ienies fhe allegations contained in paragraph number 1.1.
1.2 Defendant denies the allegations contained in paragraph number 1.2,
1.3 Defgndant denies the allegations céntained in paragraph number 1.3. Defendant
objécts to the plaintiff’s use of hearsay statements and opinions of citizen Peter Goldmark
made beforé he took éfﬁoe as the Commissioner of Public Lands. These statements are not

made by a party or agent for a party and their use is inadmissible and improper.

II.  PARTIES

2.1 Defendant is without knowledge or information sufficient to form a belief as to the truth of

the allegations coritained in paragraph 2.1 and thercfofé deﬁies the same,

2.2 Defendant is Witﬁout knowledge or information sufficient to form a belief as to the truth of

the allegations contained in paragraph 2.2 and theref_ore denies the same.

2.3 Defendant is without knowledge or hlfomnaﬁon sufficient to form a belief as to the truth of

the allegations contained in paragraph 2.3 and therefore denies the same.

24  Defendant is without knowledge or information st.lﬂicient to form a belief as to the truth of
the allegations contained in Par. 2.4 and therefore demes the same. | |
2.5  Defendant is mthout knowledge or information sufficient to form a belief as to the truth of

the allegations contained in paragraph 2.5 and therefore denies the same. .

DNR'S ANSWER TO PLAINTIFES' 2 ATTORNEY GENERAL OF WASHINGTON
Torts Division
COMPLAINT ." 7141 Cleanwater Drive SW
: PO Box 40126
Appendix 074 Olympia, WA 98504- 0126

(360) 586-6300
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2.6 Defendant is without knowledge or information sufficient to form a belief as to the truth of
the allegations contained in paragraph 2.6 and therefore denies the same.

2.7 Defendant is witho.ut knowledge or information sufficient to ‘fonn a belief as to the truth of
the allegations contained in Par. 2.7 and therefore denies the same.

2.8 States legal conclusions and no answer is required.

2.9  Defendant is without knowledge or information sufficient to form a belief as to 1‘he; truth of
the allegations contained in Par. 2.9 and therefore denies the same. |

2.10  Defendant is without knowledge or information sufficient to form a belief as to the truth of

the allegations contained in Par. 2.10 and therefore denies the same.

[  JURISDICTION AND VENUE
3.1 Defeﬁdant fe-alleges and incorpora"cés its previous' answers,
3.2 The allegations in paragraph 3.2 appear to be directed to or about other defendants aﬁd
this defendant either cannot answer for lack of knowledge or information or is not required to
answer. |

3.3  The allegations- in paragraph 3.3 appear to be directed to or about other defendants and

| this defendant either cannot answer for lack of knowledge or information or is not required to

answer.
34  Defendant admits that plaintiff may file an action against the state in' King County
where joinder of an additional defendant resident there permits. Defendant reserves the right

to move for a change of venue as permitted By court rule and statute.

DNR'S ANSWER TO PLAINTIFFS' 3 ATTORNEY GENERAL OF WASHINGTON
AIN ' : Torts Division
- COMPL T 7141 Cleanwater Drive SW
PO Box 40126
Appendix 075 . Olympia, WA 98504-0126
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3.5  Defendant admits that plaintiff filed a tort claim against DNR. Defendant denies the

second sentence asserting that the court has jurisdictior or that venue is “appropriate.”

IV. TFACTS
4.1 Defendant re-alleges and incorporates its previous answers.
4.2 Defendant is without knowledge or information sufficient to form a belief as to the truth of
the aﬂegatipné contained in Par. 4.2 and tﬁerefore denies the same. |
43  Defendant admits the allegations contained in paragraph number 4.3.
44  Defendant denies the allegations contained in paragraph number 4.4.
4.5  Defendant denies the allegations contained in paragraph number 4.5.
4.6 Defendant admits that ‘heavy rain fell on or abou_t December 3, 2007. Defendant
denies remainder.
4.7 Defendant admits that landslides dumped tons of debris in the Chehalis River forming
debris dams that blocked the channel. Defendant denies the remainder.
4.8  Defendant admits that debris dams broke releasing debris downstream and destroying
bridges. Defendant denies the remainder. |
4.8 (*Second)! Defendant admits that the Chehalis River came over its banks Defendant is
W1th0ut knowledge or information sufficient to form abelief as to the truth of the other allegations

contained in paragraph 4.8 (second) and therefore denies the same.

! The complaint includes two paragraphs numbered “4.8.”

DNR'S ANSWER TO PLAINTIFES' 4 ATTORNEY GENERAL OF WASHINGTON
Torts Division
COMPLAINT 7141 Cleanwater Drive SW
PO Box 40126
Appendix. 076 Olympia, WA 98504-0126

(360) 586-6300
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V. CAUSES OF ACTION

A. Negligence

51  Defendant re-alleges and incorporates its previous answers.

5.2 Defendant denies the allegations contained in paragraph number 5.2.
5.3 Defendant denies the allegations contained in paragraph nu@ber 5.3.

5.4 Defendant denies the allegations contained in paragraph number 5.4.

B. Trespass

5.5  Defendant re-alleges and incorporates its previous answers.

5.6  Defendant denies the allegations contained in paragraph number 5.6.

C. Tortious Interference With Contractual Relations and Business Expectancy

5.7 Defendant re-alleges and incorporates its previous answers.

5.8 Defendant denies the allegations contained in paragraph number 5.8.

D. Conversion

5.10 Defendant re-alleges and incorporates its previous answers.

5.11 Defendant denies the allegations contained in paragraph number 5.11.

K. Inverse Condemnation — Defendant DNR

5.12 Defendant re-alleges and incorporates its previous answers.

5.13  Defendant denies the allegations contained in paragraph number 5.13.

F. Unlawful Agency Action

5.14 Defendant re-alleges and incorporates its previous answers.

DNR'S ANSWER TO PLAINTIFES" 5 ATTORNEY GENERAL OF WASHINGTON

. Torts Division

COMPLAINT 7141 Cleanwater Drive SW
PO Box 40126

Appendix 077 ) Olympia, WA 98504-0126
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5.15

5.16

5.17

5.18

H.

5.19

5.20

6.1

7.1

8.1

1.

Defendant denies the allegations contained in paragraph number 5.15.

Defendant denies the allegations contained in paragraph number 5.16.

Shoreline Management Act of 1971
Defendant re-alleges and incorporates its previous answers.

Defendant denies the allegations contained in péragraph number 5.18.

Negligent Permitting, Investigation, Enforcement, and Inspection Under The State
Environmental Policy Act (SEPA)—Defendant DNR

Defendant re-alleges and incorporates its previous answers.

Paragraph 5.20 states legal conclusions and requires no answer.

VI. JURY DEMAND

Requires no answer.

VII. (PLAINTIFFS’) RESERVATION OF RIGHTS

Requires no answer.

ViII. DAMAGES

Defendaut denies the allegations contained in paragraph number 8.1.

IX. PRAYER FOR RELIEF

Defendant denies that it is liable to the plaintiff for any relief sought in this action.

By Way of FURTHER ANSWER and AFFIRMATIVE DEFENSES, defendant alleges:

That the injuries and damages, if any, claimed by the plaintiffs were proximately caused

or contributed to by the fault of the plaintiffs as defined by RCW 4.22.015.

DNR'S ANSWER TO PLAINTIFFS' 6 ) ATTORNEY GENERAL OF WASHINGTON
IN . Torts Division
COMPL T 7141 Cleanwater Drive SW
' PO Box 40126
Appendix 078 Olympia, WA. 98504-0126

(360) 586-6300




O O 3 & Wi A W N

N o | ] — —t — — — Pt — — o —

2. That all actions of the defendant, Department of Natural Resources, herein alleged as
negligence, manifest a reasonable exercise of judgment and discretion by authorized public
officials made in the exercise of governmental authority entrusted to them by law and are neither

tortious nor actionable.

3. Thatifthe plaintiffs suffered damages, recovery therefore is limited by plaintiffs’ failure

to miﬁgate said damages.

4. That defendant is entitled to an offset from any award to plaintiffs herein and/or recovery

of back monies paid to plaintiffs.

5. That the plaintiffs have failed to stéte a claim upon which relief may be graﬁted.

6. Nonparty at fault.' Plaintiffs’ injuries and dalnageé, if any, were caused by the fault of a
non—péﬁy for purposes of RCW 4.22.070(1). The identity of one non-party at fault is Lewis
County, with respect t(l) whom DNR has no legal liability. The identities of additional non-
parties who may be at fault are not presently hlo%.

7. That the injuries or damages claimed wére proximately caused by the fault of a party
for whom this defendant is not liable.

8. That the court lacks jurisdiction over the subject matter or over the defendant DNR.

9. That the plaintiff’s claims are barred by the statute of limitations.

RESERVATION OF RIGHTS
. 'Defendant DNR reserves the right to amend this answer, including the addition of
affirmative defenses warranted by invesfcigation and discovery, and to make such amendments
either before or during trial, including asserting other defense theories or conforming the

pleadings to the proof offered at the time of trial.

DNR'S ANSWER TO PLAINTIFES' 7 ‘ ATTORNEY GENERAL OF WASHINGTON

Torts Division

COMPLAINT 7141 Cleanwater Drive SW
PO Box 40126

Appendix 079 Olympia, WA 98504-0126
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WHEREFORE, defendant prays that plaintiffs’ cbmplaint be dismissed with prejudice as
to Department of Natural Resources and that plaintiffs take nothing by their complaint and that

defendant be allowed its costs and reasonable attorneys’ fees herein.

DATED this__ “"\ day of January, 2011,

ROBERT M. MCKENNA
Attorney General

MARX JOBSON, WSBA No. 22171

Assistant Attorney General
DNR"S ANSWER. TO PLAINTIFFS' 8 ATTORNEY GENERAL OF WASHINGTON
Torts Division
COMPLAINT 7141 Clennwater Drive SW
PO Box 40126

Appendix 080 Olympia, WA 98504-0126
. ' (360) 586-6300
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PROOF OF SERVICE .

I certify that I caused a copy of this document to be served on all parties or their

counsel of record on the date below as follows;

[XIUS Mail Postage Prepaid via Consolidated Mail Service

(Counsel for Plaintiffs)

Mr. Darrell L. Cochran

Pfau Cochran Vertetis Kosnoff, PLLC
911 Pacific Avenne, Suite 200
Tacoma, Washington 98402

(Counsel for Defendant Weyerhaeuser Company)
Mr. Louis D. Peterson

Hillis Clark Martin & Peterson P S.

1221 Second Avenue, Suite 500

Seattle, Washington 98101-2925

(Counsel for Defendant Green Diamond Resource Company)
Mr. Joshua J, Precce -
Corr Cronin Michelson Baumgardner & Preece LLP

1001 Fourth Avenue, Suite 3900

Seattle, Washington 98154-1051

I certify under penalty of petjury under the laws of the state of Washington that the

foregoing is true and correct.

DATED this g day Iof January, 2011, at Tumwater, Washington.

ULA A. MBYEWAsmstant

DNR'S ANSWER TO PLAINTIFFS' g " ATTORNEY GENERAL OF WASHINGTON
AINT : Torts Division
COMPL . 7141 Clgmwater Drive SW
PO Box 40126

. Olympia, WA. 98504-0126
Appendix 081 (360) 586-6300
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‘COMPANY, a Washington corporation; and

Tl=dg=to Ajuidd N

THE HONORABLE LEROY McCULLOUGH

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

WILLIAM FORTH, individually; GUY _
BAUMAN, individually; EILEEN BAUMAN,
individually; LINDA STANLEY, individually
and as personal representative IN RE THE
ESTATE OF CORAL COTTON,;
ROCHELLE STANLEY, as personal
representative IN RE THE ESTATE OF
CORAL COTTON; DONALD LEMASTER,
individually; and DAVID GIVENS,
individually;

Plaintiffs,
V.

STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES, a Washington
State public agency; WEYERHAEUSER

GREEN DIAMOND RESOURCE
COMPANY, a Washington corporation,

Defendants.

No. 10-2-42009-6 KNT

ANSWER OF DEFENDANT
WEYERHAEUSER COMPANY TO
PLAINTIFFS’ COMPLAINT AND
PETITION FOR REVIEW OF AGENCY
ACTION

Phan Cochenn Vertoths Kasnnd?

e

FEB

b 2011

g
E

Tacoma.sfliee

Defendant, Weyerhaeuser Company, for its answer to Plaintiffs’ Complaint and

Petition for Review of Agency Action (the “Complaint™), admits, denies, and alleges as

follows:

Answer of Defendant Weyerhaeuser Company to

Plaintiffs’ Complaint and Petition for Review of
Agency Action - 1

Hivpis CLARK MARTIN & PETERSON P.S,
1221 Second Avenue, Suite 500

Seattle, Washington 98101.-2925

Telephone: (206) 623-1745

N —-Appendis0 Facsimile: (206) 623-7780
COrEN
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L INTRODUCTION

1.1 Deny.
1.2 Deny.
1.3 Deny.

IT. PARTIES

2.1 Deny for lack of information.

2.2 Deny for lack of information.

2.3 Deny for lack of information.

24 Deny for lack of information.

2.5 Deny for lack of information.

2.6 Deny for lack of information.

2.7 Deny for lack of information.

2.8 Weyerhaeuser admits that the Washington State Department of Natural
Resources (“DNR”) manages state owned lands. Weyerhaeuser admits that DNR must
comply with certain laws and regulations, including the Washington State Forest Practices
Act. Weyerhaeuser denies the remaining allegations in paragraph 2.8 of the Complaint for
lack of information.

2.9  Admit.

2.10  Deny for lack of information.

Ifi. JURISDICTION AND VENUE

3.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs.

3.2 Admit.

3.3 Deny for lack of information.

34  Admit.

3.5  Deny for lack of information.

Answer of Defendant Weyerhaeuser Company to HILLIS CLARK MARTIN & PETERSON P.S.
Plaintiffs’ C. laint and Petiti r Revie 1221 Second Avenue, Suite 500

aintiffs’ Complaint and Petition for Review of Seatlle, Washington 98101-2925
Agency Action - 2 Telephore; (206) 623-1745

Appendix 083  Facsimile: (206) 523-7789
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V.  FACTS

4.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs.

4.2 Deny for lack of information.

43  Admit.

4.4  Deny.

4.5 Deny.

46  Deny.

47  Deny.

4.8 Deny.

4.8(sic) Deny for lack of information.

V. CAUSES OF ACTION
A. Negligence

5.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to

the preceding paragraphs.

5.2 Deny.

53 Deny.

54  Deny.
B. Trespass

5.5 Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs.
5.6 Deny.
C. Tortious Interference with Contractual Relations and Business Expectancy
5.7 Weycrhaeuser re-alleges and incorporates herein by reference its answers to

the preceding paragraphs.

5.8 Deny.
Answer of Defendant Weyerhaeuser Company to HILLIS CLARK MARTIN & PETERSON P.5,
Plaintifts’ C laint and Petili Revi 1221 Second Avenue, Suite 500
aintiffs’ Complaint and Petition for Review of Seattle, Washington 98101-2925
Agency Action - 3 Telephane: (206) 623-1745

Appendix 084  Facsimile: (206) 623-7789
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D. Conversion

5.10 (sic) Weyerhaeuser re-alleges and incorporates herein by reference its
answers to the preceding paragraphs.

5.11 Deny.
E. Inverse Condemnation-Defendant DNR

512 Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs.

5.13  Deny for lack of information.
F. Unlawful Agency Action

5.14  Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs.

5.15  Deny.

5.16  Deny.
G. Shoreline Management Act of 1971

5.17  Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs.

5.18 Deny.

H. Negligent permitting, investigation, enforcement, and inspection under the State
Environmental Policy Act (SEPA)-Defendant DNR

5.19  Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs.
520 Deny.

VI. JURY DEMAND
6.1  No response to paragraph 6.1 of the Complaint is required.

VII. RESERVATION OF RIGHTS
7.1 No response to paragraph 7.1 of the Complaint is required.

Answer of Defendant Weyerhaeuser Company to HILLIS CLARK MARTIN & PETERSON P.S.
Plainti o lai d Petiti Revie 1221 Second Avenue, Suite 500
aintiffs’ Complaint and Petition for Review of Seattle, Washington 98101-2925

Agency Action - 4 Telephone: (208) 623-1745
Appendix 085 Facsimile: (206) 623-7789
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VIII. DAMAGES
8.1 Deny.

AFFIRMATIVE DEFENSES

Weyerhaeuser asserts the following affirmative defenses:

1. Failure to state a claim upon which relicf can be granted;
2. Plaintiff’s claims are barred by RCW 76.09.330;
3. Statutory and regulatory compliance;
4. Statute of limitations;
5. Assumption of risk;
6. Comparative negligence;
7. Act of God;
8. Intervening or superseding cause; and
9. Laches.
I
1
I
/!
I
1
"
I
I
/1
1
i
i
Answer of Defendant Weyerhaeuser Company to BILLIS CLARK MARTIN & PETERSON P.S.

Plaintiffs’ Complaint and Petition for Review of

1221 Second Avenue, Suite 500
Seattle, Washington 98101-2925

Agency Action - 5 Telephone: (206) 623-1745

Appendix 086 Facsimile; (206) 623-7789
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PRAYER FOR RELIEF

WHEREFORE, having fully answered Plaintiffs’ Complaint, Defendant Weyerhaeuser

prays that the Court dismiss Plaintiffs’ Complaint with prejudice and award defendants their

costs and disbursements.

DATED this 24th day of February, 2011.

HiLLis CLARK MARTIN & PETERSON P.S.

By _ s/ Louis D. Peterson

Louis D. Peterson, WSBA #5776
Michael R. Scott, WSBA #12822
Alexander M. Wu, WSBA #40649
Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
Sealtle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789

Email: ldp@hcmp.com; mrs@hemp.com;

?

amw@hcmp.com
Attorneys for Defendant
Weyerhaeuser Company

CERTIFICATE OF SERVICE

The undersigned certifies that on this day she caused a copy
of this document to be delivered via messenger and U.S. Mail to
the last known address of all counsel of record.

I certify under penalty of perjury under the laws of the state

i of Washington and the United States that the foregoing is true

and correct,
DATED this 24th day of February, 2011, at Seattle,
Washington.

s/ Suzanne Powers
Suzanne Powers

ND: 11100.180 4825-7441-7160v4

Answer of Defendant Weyerhaeuser Company to
Plaintiffs’ Complaint and Petition for Review of

Agency Action - 6
Appendix 087

HiLus CLARK MARTIN & PETERSON P.5,
1221 Second Avenue, Suite 500

Seattle, Washington 98101-2925

Telephone: (206) 623-1745

Facsimile: (206) 623-7789
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THE HON.ORABLE‘_LEROY MCCULLOUGH

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

WILLIAM FORTH, individually; GUY

. BAUMAN, mdlvldually, EILEEN
_ BAUMAN, individually; LINDA STANLEY

individually and as personal representative

'IN RE THE ESTATE OF CORAL

COTTEN; ROCHELLE STANLEY as .
personal representative IN RE THE

'ESTATE OF CORAL COTTEN; DONALD |
" LEMASTER, individually; and DAVID
~ GIVENS, mleldually,

Plaintiffs,

V.

" STATE OF WASHINGTON

DEPARTMENT OF NATURAL
RESOURCES; WEYERHALUSER

COMPANY, a Washmgton corporation; and| -

GREEN DIAMOND RESOURCE

.COMPANY a Washmgton corporation,

Defendants

No. 10-2-42009-6 KNT |
'DEFENDANT GREEN DIAMOND

RESOURCE COMPANY’S ANSWER TO

PLAINTIFFS’ COMPLAINT AND

PETITION FOR REVIEW OF AGENCY
ACTION »

Defendant Green Diamond Resource Company (“‘Gre'e,n Diamond”), in answer to

Plaintiffs’ Complaint and Petition for Review of Agency Actioh (fhe “Complaint”), states as

follows: .

1. INTRODUCTION

1.1 . Green Diamond denies paragraph'1.1 and the preamble to paragraph 1.1.

' DEFENDANT GREEN DIAMOND RESOURCE

CORR CRONIN MICHELSON
BAUMGARDNER & PREECE LLP

COMPANY’S ANSWER TO PLAINTIFFS’ COMPLAINT 1001 Fourth Avenue, Suite 3900

AND PETITION F I‘OR REVIEW OT AGENCY A

Seattle, Washington 98154-1051.

Append 088

CTION - Tel (206) 625-8600
éé‘ . PY Fax (206) 625-0900
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12 G“reen Diamond denies paragraph 1.2. .
1.3 Green Diémoh‘d denies paragraph 1.3.
II. PARTIES ' A

21 Green Diamond denies paragraph 2.1 for lack of inf_drmhtiqn. :
22 " Green Diamond dénieé paragraph 2.2 for Jack of i‘nformati'@n.
23 Greén Diamond denies paragraphv2,.3 fo'r‘lac'k of iﬂformatidn;

. 24 ~ Green Diamond denies paragraph 2.4 for léck of‘infonnation.
'2;'5. ‘ Gre_en D_iamond denies-paragraph 2.5 for lack of ‘ihfor.mation.
26 . Green Diamoﬁd denies paragraph 26 for lack.of_ information.

2.7 Greenbiamdnd__ denies parégraph_ 2.7 for lack of information.

- 2.8 Inanswer to paragraph 2.8, Green DiMond a'd_rriits ‘that4the Washington State -

Department of Natufal Resources (“DNR”) maintains regulatory authority regarding state-
owned lands and that DNR is required to comply with certain laws and regulations, which

includes the Washington State Forest Practices Act. Green Diamond denies the remaining

. allegaﬁ_ons in paragr_aph 2.8 for lack of information.

2.9 . Inanswer to paragraph 2.‘9A,Gr‘eenDiamond admité that defendant

‘Weyerhaeuser Compaﬁy (“Weyerhaeuser”) owns and/or manages a significant amount of .

timberland, including timbérland located in Waéhi_ngfon state and including timberland

located in Lewis Coﬁnty, ‘Washington. -Green Diamond denies the remaining allegations in =~

paragraph 2.9 for lack of information.
| 2.10 . In answer to paragraph 2.10, Green Diamond adih_it_s that it is a forest products

company that owns and manages forests in 'Califo_mia, Oregon-and Washington, including

forests in Lewis County, Washington. Green Diamond admits that it was incorporated in

2001 as Simpso’n Resource Company, it first owned real property in Lewis County,

CORR CRONIN MICHELSON

DEFENDANT GREEN DIAMOND RESOURCE . BAUMGARDNER & PREECE LLP
. COMPANY’S ANSWER TO PLAINTIFFS’ COMPLAINT 1001 Fourth Avenue, Suite 3900

_Tel (206) 625-8600

AND PETITION FOR REVIEW OF AGENCY ACTION—2 -~ o e -
. ' Fax (206) 625-0900
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Washington in 2002, and its name was changed to Green D__iamond Resource Cofnpany in
2004. Green Diamond denies the remaining allegations in paragraph 2. 10. _
| : III. . JURISDICTION AND VENUE |
31 | Green D1amond realleges and incor porates herem by reference its answers o
the precedmg paragraphs. ._
3.2 Green Diamond denies paragraph 3. 2 for lack of 1nfo1mat10n |
33 Green Dlamond admits paragraph 3, 3
34 Green Dlamond admits paragraph 3.4.
3.'5, Green Diamond denies paragraph 3.5 for lack of ivnform'ation. |
| IV. FACTS |
4.1 ,Greqn Dlamond reélleges and incorporates hérein by reference its answers to
the preceding paragraphs. .A
| 42 . Green Dlamond denies paragraph 4.2 for laclc of mformauon
43  Green Diamond admits paragraph 4.3
4.4 Green Diamond denies paragraph 4.4,
45 Green Diamond denies paragraph 4.5.
46 Green Diamond denies paragtaph 4.6.
47  Green Diémond denies paragraph 4.7,
4.8 Green Diamond denies paragraph 4. 8.
4. 8[s1c] Green Dlamond denies the second paragraph 4.8 for lack of information.
~-V.  CAUSES OF ACTION
A. Negligence

the preceding paragraphs.

CORR CRONIN MICHELSON

DEFENDANT GREEN DIAMOND RESOURCE . BA'UMGARDNER:& PREECE LLP
. COMPANY’S ANSWER TO PLAINTIFFS’ COMPLAINT 1001 Fourth Avenue, Suite 3900

Tel (206) 625-8600

* AND PETITION FOR REVIEW-OF AGENCY ACTION — 3 Seattle, Weshinglon 981541031
. ‘ : : Fax (206) 625-0900
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52 ~ Green Diamond denies paragraph 5.2.
5.3 = Green Diamond denies paragraph 5.3,
54 . Green Diamond denies paragraph 5.4,
B. " Trespass ' | |
5.5 .Gréen Diamoﬁd realleges and incdrporgtes herein by reference its answers to
the preceding paragraphs. ‘
56 . Green Diamond denies ioaragfaph 5.6. "
C. Tortious Inter ference with Contractual Relatlons and Busmess Expectancy |
5.7 Green Dlamond realleges and mcorpmates herein by reference its answers to
thejpredéding paragraphs. |
58  Green Diamond deriies paragraph 5.8,
D. Clonvélisio'n |
5.10 -Green Diamond realleges and 1n001p01ates herein by 1eference its answers to
the precedmg paragraphs.
5.11 Green Diamond denies paragraph 5.11 ..
E. Inverse Condemnation -- Defendant DNR

512 Green Diamond realleges and 1ncorporates herein by reference its answers to

- the p1eced1ng paragraphs

'5.13  Green Diamond denies paragraph 5.13.
F. Unlawful Agency Action |
5. 14 Green’ Dlamond realleges and mcorporates herein by reference its answers to
the preceding paragraphst , ‘
| 5.15 Green Diamond denies paragraph 5.15.
5.16  Green Diamond denies paragraph 5.16.

CORR CRONIN MICHELSON

DEFENDANT GREEN DIAMOND RESOURCE BAUMGARDNER & PREECE LLP
COMPANY’S ANSWER TO PLAINTIFFS’ COMPLAINT 1001 Fourth Avenue, Suite 3900

Tet (206) 625-8600 .

AND PETITION FOR REVIEW OF AGENCY ACTION — 4 Seattle, Weshinglon 98154-1051
, : ' ’ Fax (206) 625-0900
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G. - Shorelme Management Act of 1971
517 Green Diamond realleges and 1ncorporates herein. by 1eference its answers to
the pxecedmg paragraphs. |

5.18 Gfeen‘Diamond denies paragraph 5.18.

H. Negligent permitting, investigation, enforcement, and inspectien under the State
Envir()nmental Policy Act (SEPA) -- Defendant DNR

© 5.19  Green Diamond realleges and i Incorporates herein by reference 1ts answers to
the precedmg paragraphs.
520  Green Diarhond denies paragraph 5.20,
VL. JURY DEMAND
6.1 V Paragraph 6.1 does not require a response.,
© VIL RESERVATION OF RIGHTS
7.1  Paragraph 7.1 does not require a respoﬁse.
- | VIII. DAMAGES
8.1 -~ Green Dlamond demes paragraph 8.1, |
" IX AFFIRMATIVE DEFENSES

Green Diamond sets forth the ‘follong affirmative defenses to the Complaint:

1, Failure to State a Claim, The Complaint fails to state a claim upon which

relief can be granted.

2. . RCW 76.09:330. Plaintiffs’ claims are barred by the statuter'y requirements of
RCW 76.09.330, | |

3. Prjox'imate: Cause. Plaintiffs’ claims are barred by the doctrine of proximate

- cause,

4, Substantial Factor. Plaintiffs’ claims ate barred by the doctrine of

“substantial factor.”

' L ] .CORR CRONIN MICHELSON
DE_FENDANT GREEN DIAMOND RESOURCE BAUMGARDNER & PREECE LLP

COMPANY’S ANSWER TO PLAINTIFFS’ COMPLAINT 1001 Fourlh Averue, Suite 3900

AND PETITION FOR REVIEW OF AGENCY ACTION —5 R A

Fax (206) 625-0900
Appendix 092
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5. . Intervening and/or Superseding Causes. Plaintiffs’ claims are batred by the

doctrines of intervening and/or superseding causes.

0. Act of God. Plaintiffs’ claims are barred by the doctrine of “Act of God.”

7. Statutory and Regulatory Compliance. Green Diamond has fully complied
with all statutory and regulatory reqlirements,

8. Aqsumptlon of Risk. Plaintiffs’ clalms are batred by the doctrme of

assumption of risk.

9. Statitte.(.)f Limitations tnnd/or Laches. Plaintiffs’ claims are ba‘rt'ed, by.'.the.

applicable 'statute of limitations -atit]/or the doctt'ine of laches. A
' X. PRAYER FOR RELIEF

Green Diamond denies Plaintiffs’ Prayer for Relief to the ex_tetlt a.response is
required, | | . | o

Green Dtaménd has fully atnswéred Plaintiffs’ Complaint and 'r'espeqtfully‘ req_uests
that this Court.disr’riiés ‘Piaintiffs’ Complaih’t artd claims with prejﬁdice and award Green
Diamoﬁd_its éosts and r_easo_nabte attorneys’ fees and étlch_other legal and equitéble relief as is
deemed just. N o |

DATED this /6™ day of March, 2011

" CORR CRONIN MICHELSON
BAUMGARDNER & PREECE LLP

/s/ Joshua J. Preece .

Kelly P. Corr, WSBA No. 00555
_Joshua J. Preece, WSBA No.-15380
Seann C. Colgan, WSBA No. 38769
Attorneys for Defendant Green Diamond
Resource Company

- ) : ‘ * CORR CRONIN.MICHELSON
DEFENDANT GREEN DIAMOND RESOURCE | BAUMGARDNER & PREECE LLP
COMPANY’S ANSWER TO PLAINTIFFS’ COMPLAINT . 1001 Fouth Averus, Snite 3900

, : ; e, ington -
AND PETITION FOR REVIEW OF AGENCY ACTION - 6 e 206) 625-8600

. Fax (206) 625-0900
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CERTIFICATE OF SERVICE

The undersigned declares as follows:

1. Iam employed at Corr Cronin Michelson Baumgardner & Preece LLP,

attorneys of record for Defendant Green Diamond Resource Compa‘my>

2. 1 hereby certify that on March [ ( ,2011,1 caused a true and correet copy of

the foregoing document to be served on the tollowmg parties in the. manner mdlcated below

Darfrell L. Cochrdn _ " Mark C. T obson- ‘ S
Pfau Cochran Vertetis Kosnoff PLLC- Office of The Attorney General
911 Pacific Avenue, Suite 200 Torts Division
Tacoma, WA 98401 , P.O.Box 40126. '
Email: darrell@pevklaw.com - Olympia, WA 98504-0126

' o ' : : Email: Marki@ATG.WA.Goy
Attorneys for Plaintiffs . : Attorneys for Defendant State of

Via Hand Delivery o ‘Washington Department of
: g Natural Resources
. Via Email and U.S. Mail
Louis D. Peterson ‘ -
Hillis, Clatk, Martin & Peterson
1221 Second Ave., Suite 500
Seattle, WA 98101-_2925 ,
- Email: ]dp@hemp.com

Attorneys for Defendant Weyerhacuscr
Via Email and U. S Mail

I declare under penalty.of perjury under the laws of the state of Washington that the'
foregoing is true and correct, N

DATED this ] [ Tday-of March, 2011 at Seattle, Washington.

M%+ L/ /Mum

Chrlsty A. @eaver

_ " Corr CrovinMicig
DEFENDANT GREEN DIAMOND RESOURCE MGARDNER & PRERCE 13

COMPANY’S ANSWER TO PLAINTIFFS’ COMPLAINT 1001 Fourth Avenue, Suite 3900
AND PETITION FOR REVIEW OF AGENCY ACTION —7 B Vel
S A : Fax (206) 625-0900
Appe‘ndix 094 )

* BAUMGARDNER & PREECE 1LP
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3
4
5
6
7
8 STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT
9 : o
WILLIAM RALPH, individually, NO. 11-2-05769-1KNT -
104 - , '
Plaintiff, DEFENDANT DEPARTMENT OF
11 NATURAL RESOURCES' ANSWER
V. TO PLAINTIFFS' COMPLAINT AND
12 : ' PETITION FOR JUDICIAL REVIEW
STATE OF WASHINGTON : ‘
13 || DEPARTMENT OF NATURAL
RESOURCES,
14
Defendant.
15 ,
16 Under the APA, there is no requirement to file an answer in response to such petitions.
17 See RCW. 34.05.570 (requirihg an answer only to a petition for review of an agency’s failure to
18 perform a duty under RCW 34.05.570(4)(b)). Accordingly, DNR provides no answer specific
19 || to the caption.
20 _ Defendant, State of ‘Washington Department of Natural Resources (DNR), in answerto -
21 || Plaintiff’s complaint, admits, denies and alleges as follows:
22 L  INTRODUCTION
231'1.1  Defendant denies the allegations contained in paragfaph 1.1
24 12 Defendant denies the allegations contained in paragraph 1.2.
25 '
26

DEFENDANT DEPARTMENT OF . . . ATTORNEY GENERAL OF WASHJNGTON
NATURAL RESOURCES' ANSWER TO Torts Division

7141 Cleanwater Drive SW
PLAINTIFF*S COMPLAINT AND Appe PO Box 40126
PETITION FOR JUDICYAL REVIEW Olym;();ag(;;vg 692;88—0126
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| 1.3 Defendant denies the allegations contained in paragraph 1.3. Defendant objects to the

plaintiff’s use of hearsay statements and opinions of citizen Peter Goldmark made before he
took office as the Commissioner of Public Lands. These statexﬁents are not made by a party or
agent.for a party and their use is inadmissible and improper.

IL. | PARTIES
2.1-  Defendant is without knowledge or information sufficient to form a belief as to the truth of |
the allegations contained in paragraph 2.1 and therefore denies.t‘he same.
22 ?aragraph 2.2 states legal conclusions and no answer is required.

1.  JURISDICTION AND VENUE

[ 3.1  Defendant re-alleges and incorporates its previous answers.

32  Defendant denies that venue is proper in King County Superior Court.

33  Defendant admits that Plaintiff filed a tort claim against DNR. Deferidant denies the |

second sentence asserting fchaf the court has jurisdiction or that venue is “appropriate.”
IV. FACTS

4.1  Defendant re-alleges and incorporates its previous answers.

'4..2 Defendant is without knowledge or information sufficient to form a belief as to the truth of

the alleéations‘ contained in paragraph 4.2 and therefore denies the same.
4.3 Defendaﬁt admits the allegations contained in paragraiah 4.3.
4.4 Defendant denies the allegations contained in paragraph 4.4,

4.5 = Defendant denies the allegations contained in paragraph 4.5.

4.6 - Defendant denies the allegations contained in paragraph 4.6.

DEFENDANT DEPARTMENT OF | 2 ATTORNEY GENERAL OF WASHINGTON

NATURAL RESOURCES' ANSWER TO ' 7141 Cmmotes Dibvo S
PLAINTIFF’S COMPLAINT AND Appendix 096 , , PO Box 40126
PETITION FOR JUDICIAL REVIEW - Olympia, WA 98504-0126

(360) 586-6300
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47  Defendant admits tha e heavy réin fell on or about December 3, 2007... .”

Defendant denies remainder.
4.8 Defendant admits that landslides dumped tons of deBris in the Chehalis River forming |-
debris dams that blocked the channel. Defendant denies the remainder.
4.9 . Defendant admits that debris dams Broke releasing debris downstream and destroying
bridges. Defendant denies the remainder.
410 Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations contained in paragréph 4.10 and therefore' denies the same.
v. CAUSES OF ACTION
A. Negligence
5.1  Defendant re-alleges and incorporatés its previous answers.
5.2 Defendant denies the allegations contained in paragraph 5.2.
5.3 | Defeﬁdant denies the allegations contained in paragraph 5.3.
5.4 | Defendant denies the allegations contained in paragraph 5.4.
B. Trespass
55  Defendant re-alleges and incorporates its previous answers.
5.6 Defendant denies the allegations contained in paragrapil 5.6.
C. Tortious Interference With Contractual Relations and Business Expectancy
5.7  Defendant re-alleges and in_corporatés its previous answers.
5.8  Defendant denies the allegations contained in paragraph 5.8.
DEFENDANT DEPARTMENT OF . ‘ 3 ATTORNEY GENERAL OF WASHINGTON
NATURAL RESOURCES' ANSWER TO . ' T4l Cos Division o
PLAINTIFF’S COMPLAINT AND Appendix 097 PO Box 40126

PETTTION FOR JUDICIAL REVIEW Olympis, WA 98504-0126
_ (360) 586-6300
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5.9

5.10

5.11

5.12

5.13

5.14

5.15

5.16

5.17

H.

5.18

5.19

paragraph is deemed to contain factual allegations, if at all, they are denied.

Conversion
Defendant re-alleges and incorporates its previous answers.

Defendant denies the allegations contained in paragraph 5.10.

Inverse Condemnation — Defendant DNR

Defendant re-alleges and incorporates its previous answers.
Defendant denies the allegations contained in paragraph 5.12.
Unlawful Agency Action |

Defendant re-alleges and incorporates its previous answers.
Defendant denies the allegétions contained in paragraﬁh 5.14.
Defendant denies the allegations contained in paragraph 5.15.
Shoreline Management Act of 1971

Defendant re-alleges and incorporatgs’ité previous answers.

Defendant denies the allegations contained in paragraph 5.17.

Negligent Permitting, Investigation, Enforcement, and Inspection Under The State

Environmental Policy Act (SEPA)—Defendant DNR

Defendant re-alleges and incorporates its previous answers.

Paragraph 5.19 states legal conclusions and requires no answer. To the extent this

Vi. JURY DEMAND

6.1  Paragraph 6.1 requires no answer.
VII. (PLAINTIFFS’) RESERVATION OF RIGHTS
7.1 Paragraph 7.1 requires no answer.
DEFENDANT DEPARTMENT OF 4 ATTORNEY GENERAL OF WASHINGTON
[EN i
NATURAL RESOURCES' ANSWER TO : 7141 o DIViSIon,

PLAINTIFF’S COMPLAINT AND Appendix 098 PO Box 40126

PETITION FOR JUDICIAL REVIEW Olympie, WA 98504-0126
(360) 586-6300
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VIII. DAMAGES
8.1  Defendant denies the allegations contained in paragraph 8.1.
IX. PRAYER FOR RELIEF
Defendant denies that it is liable to the plaintiff for any relief sought in this action.
By Way of F URTHER AN SWER and AFFIRMATIVE DEFENSES, defendant alleges:
1. That the injuries and damages, if any, claimed by the plaintiff was proximately caused or
contributed to by tile fault of the plaintiff as defined by RCW 4.22.015.
2. That all actions of the defendant, Department of Natural Resources, heréin alleged as
negligence, xﬁanifest a reasonable exercise of judgment aﬁd discretion by authorized public |
officials made in the e);ercise of governmental authority entrusted to them by law and are neither
tortious nor actionable.
3. That if the plaintiff suffered damages, recovery therefore is lirited by piaintiff’ s failure to.
mitigate said damageé. |
4, That defendant is entitled to an offset from any award to plaintiff herein and/or recovery
of back rﬁonies paid to plaintiff. .
5, That the piaintiff has failed to state a claim upon which relief may be granted.
6. . Nonparty at fault. Plaintiff’s injuries and damages, if any, were caused by the fault of a
non-pafty for purposes of RCW 4.22.070(1). The identityl of one non-party at fault is Lewis |
County, with respec‘g to whom DNR has no legal liability. The identities of additional non-.
parties who may be at fault are not presently known.
7. That.the iﬁjuries or damageé claimed were proxiinately caused by the fault of a party

for whom this defendant is not liaBIe.

DEFENDANT DEPARTMENT OF 5 | ATTORNEY GENERAL OF WASHINGTON
NATURAL RESOURCES' ANSWER TO Tu41 G Division, w0
PLAINTIFF’S COMPLAINT AND Appendix 099 O PO Box 40126
PETITION FOR JUDICIAL REVIEW  Olympia, WA 98504-0126

(360) 586-6300
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8. That the court lacks jurisdiction over the subject matter or over the defendant DNR.
9. “That the plaintiff’s claims are barred by the statute of limitations.
'RESERVATION OF RIGHTS

Defendant DNR reserves the right to amend this answer, including the addition of
affirmative défenses warranted by investigation and discover;r, and to make such amendments
either before or during trial, inclﬁding asserting other dcfellge theories or conforming the
pleadings to the proof offered at the time of trial.

WHEREFORE, defendant prays that plaintiff’s complaint be dismissed with prejudice as
to Department of Natural Resources and that plaintiff ‘rakes nothing by his complaint énd that |

defendant be allowed its costs and reasonable attorneys’ fees herein.

DATED this £ % " day of February, 2011.

ROBERT M. MCKENNA
Attorney General

MARK JOBSON, WSBA No. 22171

THOMAS R. KNOLL, WSBA No. 38559
Assistant Attorneys General

DEFENDANT DEPARTMENT OF 6 ATTORNEY GENERAL OF WASHINGTON
NATURAL RESOURCES' ANSWER TO , 141 C{gg:wggfggve sw
PLAINTIFF’S COMPLAINT AND Appendix 100 PO Box 40126

PETITION FOR JUDICIAL REVIEW . Olympia, WA 98504-0126

(360) 586-6300
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PROOF OF SERVICE
1 certify that I caused a copy of this document to be served on all parties or their
counsel of record on the date below as follows:
Hand delivered by ABC Legal Messengers Service to:
Mr. Darrell L. Cochran
Pfau Cochran Vertetis Kosnoff, PLLC

911 Pacific Avenue, Suite 200
Tacoma, Washington 98402

I certify under penalty of perjury under the laws of the state of Washington that the -

foregoing is true and correct.

DATED this 25™ day of February, 2011, at Tumwater, Washington.

ST
Cmdy Tﬂ\@ega%émféﬁ\\ S
_ ~

DEFENDANT DEPARTMENT OF 7 ATTORNEY GENERAL OF WASHINGTON

NATURAL RESOURCES' ANSWER TO- : T4, ONs vﬁzisfé’ﬁve W
PLAINTIFF*S COMPLAINT AND Appendix 101 POBox 40126
PETITION FOR JUDICIAL REVIEW . , Olympia, WA 98504-0126

(360) 586-6300
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WILL'IAM RALPH, individually,

WEYERHAEUSER COMPANY; a

' THE HONORABLE BRIAN GAIN

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

No. 10-2-42012-6 KNT
Plaintiff,
: - ‘| DEFENDANT GREEN DIAMOND
v. ; RESOURCE COMPANY’S ANSWER TO
{. PLAINTIFF’S COMPLAIN'I

Washmgton corporation; and GREEN
DIAMOND RESOURCLE COMPANY, a
Washmgton corporation,

h ‘Defendants.

Defendant Green Dimﬁénd Resouroe Company (“Green Diamond”), in answer to
Plalntlff’ s Complaint (the “Complamt”) states as follows:
L INTRODUCTION
1.1 Green Diamond denies paragraph 1, 1 and the preamble to paragraph L.1.
1.2 Green Diarhond denies patagraph 1 2.
13 Green Diamond denies paragraph 1.3.
| IL  PARTIES

2.1 Green Diamond denies parag'raph 2.1 for lack of information.

' o ' : : CORR CRONIN MICHELSON
DEFENDANT GREEN DIAMOND RESOURCE BAUMGARDNER & Prcton 1re

COMPANY’S ANSWER TO PLAINTIFF’S COMI’LAINT - 1001 Fourth Avenue, Suitc 3900
ealﬂe Washington 98154 1051

’ Tel (206) 625-8600

Fax (206) 625-0900

Appe
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22 In answer to patagraph 2.2, Green Diamond admits that defendant

~ Weyerhaeuser Company (“Weyerhaeuser”) owns and/ot manages a significant amount of

timberland, including timberland located in Washington state and including fimberland

located i in Lew1s County, Washington. Green Diamond demes the remaining allegations in

paragraph 2.2 for laok of 1nformat1on

2.3 Inanswerto paragraph 2.3, Green Dramo'nd admits that it is a fo'rest products
company that owns and manages forests in California, Oregon and Washington, including
forests in Lewis County, Was‘hington Green Diamond admits that it was incorporated in
20017as S1mpson Resource Company, it first owned real property in Lewrs County,
Washington in 2002, and 1ts name was changed to Green: Dlamond Resource Company in
2004. Green Diamond d_emes-the remaining allegations in paragraph 2.3

~ IL JURISDICTION AND VENUE

3.1 Green Diamond realleges and incorporates herein by reference its answers to
the preceding paragraphs |

A3.2 Green Dlamond demes paragraph 3.2 for lack of mformatlon

3.3 Green Diamond admits paragraph 3. 3.

- IV. FACTS |
' 4;1} . Green Diamond realleges and incorporates herein by reference 1ts answers to.
the preceding paragraphs. . _ .

472 Green Diamond denies ‘paragraph 4.2 for lack of mformatmn

43 - Green Diamond admits paragraph 4.3. -

4.4 Green Diamond denies paragraph 4.4,

4.5 Green Diamond denies paragtraph 4.5.

4.6 Green Diamond denies paragraph 4.6. -

_ - - ' ' " CORR CRONIN MICHELSON
DEFENDANT GREEN DIAMOND RESOURCE BAUMGARDNER & PREECE LLP

COMPANY’S ANSWER TO PLAINTIFF’S COMPLAINT —2 - 1001 Fourth Avenue, Suite 3900
' o ) * Seattle, Washington 98154-1051-

‘ : Tel (206) 625-8600

Fax (206) 625-0900°
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13
14
15
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17

18

19

20
21
22
23

24

25
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4.7 'AGreen'Diamond denies paragraph 4.7.
4.8 Green Diamond denies paragraph 4.8,

49 - Green Diamond denies paragraph 4.9 for lackef information,

V.  CAUSES OF ACTION

A.  Negligence

51" Green Diamond realleges and i incorpor ates he1 ein by reference 1ts answers to

the plecedmg paragraphs

5.2 Green Diamond denies paragraph 5.2.
53 Green Diamond denies paragraph 5.3.

5'.4 " Green Diamdnd denies paragraph 5.4.

B.  Trespass.

55. Green Dlamond realleges and incorporates herem by reference its answers to

the precedmg paragraphs

56 Green Dlamond denies paragraph 5.6.
C. Tortlous Interfcrence with Contractual Relatlons and Busmess Expectancy

5.7  Green Diamond realleges and incorporates herein by reference its answers to

the preceding paragraphs.

5.8 ¢ Gre_‘eh Diamoﬁd denies paragraph 5.8. |
D.. Cohversioﬂ _ | |

5.10  Green Diamond realleges and mcorporates herein by reference its answers to
the precedmg paragr: aphs | |

511 Green Dlamc_jnd denies paragraph 5.11..

" CorRR CRONIN MICHELSON

DEFENDANT GREEN DIAMOND RESOURCE . BAUMGARDNER & PREECE (Lr
COMPANY’S ANSWER TO PLAINTIFI’S COMPLAINT — 3 1001 Fourth Avenue, Suite 3900

Seattle, Washington 98154-1051
‘Tel (206) 625-8600
Fax (206) 625-0900
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10
11
12

13

14

15
16 -

17
18
19

20

21
22

23

24
25

‘COMPANY’S ANSWER TO PLAINTIFF’S COMPLAINT — 4 1001 Fourth Avenue, Suite 3900

E. Shoreline Management Actof 1971

5.12 Green Diamond realleges and incorporates herein by reference 1ts answers to
the precedmg paragraphs _

5.13. Green Dlamond deniés paragraph 5.13.

| VI.  JURY DEMAND

6.1  Paragraph 6.1 does not require a response.

- | VIL __RESERVATION OF RIGHTS
71 Paragraph 7.1 doés not require a response.
|  VIIL DAMAGES
A 81 Green Diamond denies paragraph 8 1.
| IX.  AFFIRMATIVE DEFENSES |

G1 een Dlamond sets forth the following afﬁrmatlve defenses to the Complaint:

L. Failure to State a Claim. The Complamt fails to state a claim upon Wthh
relief-can be granted. | -

2. RCW 76. 09 330 Plaintiff’s cla1ms are barred by the statutory reqmrements of
RCW 76.09. 330.

3 Proximate'Calise. Pia_ii_ntiff’s claims are batred by the doctrine of proximate

cause,

4, Substantlal Factor. Plamtlff’s clalms are barred by the doctrme of

“substantial factor »

5. Intervening and/or Superseding Causes. - Plaintiff’ § claims are barred by the

doctrinés of intervening and/or superseding causes,

6. Act of God. Pla1nt1ff’s claims are ban*ed by the dootrine of “Act of God ”

CORR CRONIN MICHELSON

DEFENDANT GREEN DIAMOND RESOURCE - BAUMGARDNER & PREECE LLP

Seattle, Washirigton 98154 1051
Tel (206) 625-8600
Fax (206) 625-0900
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7. Statutorv and Regulatory Comphance Green Dlamond has fully comphed

with all statutory and regulatory 1equ1rements

8. Assumptlon of Risk: Plaintiffs claims are barred by the doctrine of

assumption of risk.

9. Statute of leltatlons and/or Laches Plamtlff’s clalms are baued by thc

apphcable statute of hmltatlons and/or the doctrme of laches. .
X, . ' PR_AYER FOR RELIEF
Gréen Diamond denies Plaintift? s Prayer for Relief to the extent a response is
required. . o | | |

Green Diamond has fully answered Plamtlff S Complamt and respectfully requests

'that this Court dlsrmss Pla1nt1ff’s Complamt and claims thh prejudlce and award Green

Diamond its costs and reasonable at_torneys fees and such other legal and equltable rehef_ as is

deemed just.

DATED this [ day of March 2011,

CORR CRONIN MICHELSON
BAUMGARDNER & PREECE LLP

(s/ Joshua J. Preece -

Kelly P. Corr, WSBA No. 00555

Joshua J. Preece WSBA No. 15380

Seann C. Colgan, WSBA No. 38769

Attorneys for Defendant Green Dnmond
Resource Company ' :

. ' A | . CoRr C N MICHELSON ’
DEFENDANT GREEN DIAMOND RESOURCE ' © BAOMOAKDNER & PrErorir

‘COMPANY’S ANSWER TO PLAINTIFF’S COMPLAINT -5 ..1001 Fourth Avenue, Suite 3900

Seattle, Washington 98154-1051
Tel (206) 625-8600
Fax (206) 625-0900
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- CERTIFICATE OF SERVICE

The undersigned declares as follows: .
1. I am employed at Corr Cronm Michelson Baumgardner & Preece LLP,
attorneys of record for Defendant Green D1amond Resource Company

2. I hereb‘y certify that on Mareh | l » 2011, 1 caused a true and eoxfrect copy of

the feregoipg do‘cument to be served on the following parties invthe manner indicated below:

Darrell L. Coelnan C : MarkC Jobson

Pfau Cochran Vertetis Kosnoff PLLC Office 6f The Attorney General
911 Pacific Avenue, Suite 200 A Torts Division " .
Tacoma, WA 98401 » P.0. Box 40126
Emall damell@ocvklaw com Olympia, WA 98504-0126

oo Email: Marki@ATG. WA.Gov
Attorneys for Plamtlffs S Attorneys for Defendant State of
Via Hand Deltvery C Washington Department of

Natural Resources

Via Emdil and U.S. Mail
Louis D. Peterson 4 : '

Hillis, Clark, Martin & Peterson
1221 Second Ave., Suite 500
Seattle, WA 98101-2925

Emall dp@hcmp com

Attorneys for Defendant Weyerhaeuser
Via Email and U.S. Mail. -

I declare u_nder penalty ef perjury under the laws of the state of Washington that the

foregoing is true and correct.

DATED this .\Fz%”day of March, 2011 at Seattle, Waéhin_gton. :

@ /A/UO‘L& (Mm L4

Chnsty Al ‘@avel

CORR CRONIN MICHELSON

Seattle, Washington 98154-1051

'DEFENDANT GREEN DIAMOND RESOURCE. .- BAUMGARDNER & PREECE LLP
COMPANY’S ANSWER_TO'PLA]NT'IFF’S COMPLAINT - 6 1001 Fourth Avenue, Suite 3900

Tel (206) 625-8600°
: Fax (206) 625-0900
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FILED

11 FEB 24 PM 2:10

KING COUNTY
THE HONOBABE R BRIZOURT G APRK
E-FILED
CASE NUMBER: 10-2-42012-6 KNT

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

WILLIAM RALPH, individually,
No. 10-2-42012-6 KNT
Plaintiff,
ANSWER OF DEFENDANT

V. WEYERHAEUSER COMPANY TO

PLAINTIFFS’ COMPLAINT
WEYERHAEUSER COMPANY, a

Washington corporation; and GREEN
DIAMOND RESOURCE COMPANY, a
Washington corporation,

Defendants.

Defendant, Weyerhaeuser Company, for its answer to Plaintiffs’ Complaint and

Petition for Review of Agency Action (the “Complaint”), admits, denies, and alleges as

follows:
L. INTRODUCTION
1.1 Deny.
1.2 Deny.
1.3 Deny.

I PARTIES

2.1 Deny for lack of information.

22  Admit.
Answer of Defendant Weyerhaeuser Company to HiLLIS CLARK MARTIN & PETERSON P.S.
s ey . 1221 Second Avenue, Suite 500
Plaintiffs’ Complaint - 1

Seattle, Washington 98101-2925
Telephone: (206) 623-1745
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2.3 Deny for lack of information.

III.  JURISDICTION AND VENUE
3.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs.
32 Admit.
3.3  Admit.

IV.  FACTS

4.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to

the preceding paragraphs.

4.2 Deny for lack of information.

43  Admit.
4.4  Deny.
4.5  Deny.
4.6 Deny.
4.7  Deny.
4.8  Deny.

4.9  Deny for lack of information.

V. CAUSES OF ACTION
A. Negligence

5.1 Weyerhaeuser re-alleges and incorporates herein by reference its answers to

the preceding paragraphs.

52  Deny.

5.3  Deny.

5.4  Deny.
Answer of Defendant Weyerhaeuser Company to EIQI}%S CLé&KK MAR;‘I}:I (?Szo{)’ETERSON P.S.
Plaintiffs’ Complaint - 2 e ad® Su

Seattle, Washington 98101-2925
Telephone: (206) 623-1745
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B. Trespass

5.5 Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs.

5.6  Deny.
C. Tortious Interference with Contractual Relations and Business Expectancy

5.7 Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs.

5.8 Deny.
D. Conversion

5.10 (sic) Weyerhaeuser re-alleges and incorporates herein by reference its
answers to the preceding paragraphs.

5.11 Deny.
E. Shoreline Management Act of 1971

5.12  Weyerhaeuser re-alleges and incorporates herein by reference its answers to
the preceding paragraphs.

5.13  Deny.

VI. JURY DEMAND

6.1  No response to paragraph 6.1 of the Complaint is required.

VII. RESERVATION OF RIGHTS
7.1 No response to paragraph 7.1 of the Complaint is required.

ViII. DAMAGES

8.1 Deny.
AFFIRMATIVE DEFENSES

Weyerhaeuser asserts the following affirmative defenses:
1. Failure to state a claim upon which relief can be granted;

2. Plaintiff’s claims are barred by RCW 76.09.330;

Answer of Defendant Weyerhaeuser Company to HiLLIS CLARK MARTIN & PETERSON P.S.
Plaintifts’ C laint - 3 1221 Second Avenue, Suite 500
aintiffs’ Complaint - Seattle, Washington 98101-2925
Telephone: (206) 623-1745
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Statutory and regulatory compliance;
Statute of limitations;

Assumption of risk;

Comparative negligence;

Act of God;

Intervening or superseding cause; and

© P N e AW

Laches.

PRAYER FOR RELIEF

WHEREFORE, having fully answered Plaintiffs’ Complaint, Defendant Weyerhaeuser

prays that the Court dismiss Plaintiffs’ Complaint with prejudice and award defendants their

costs and disbursements.

DATED this 24th day of February, 2011.

HiLris CLARK MARTIN & PETERSON P.S.

By s/ Louis D. Peterson

Louis D. Peterson, WSBA #5776
Michael R. Scott, WSBA #12822
Alexander M. Wu, WSBA #40649
Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
Email: ldp@hcmp.com; mrs@hcmp.com;
amw@hcmp.com

Attorneys for Defendant

Weyerhaeuser Company

CERTIFICATE OF SERVICE
The undersigned certifies that on this day she caused a copy of this
document to be delivered via messenger and U.S. Mail to the last known
address of all counsel of record.
I certify under penalty of perjury under the laws of the state of Washington
and the United States that the foregoing is true and correct.
DATED this 24th day of February, 2011, at Seattle, Washington.

s/ Suzanne Powers
Suzanne Powers

ND: 11100.183 4816-6982-3752v2

Answer of Defendant Weyerhaeuser Company to HILLIS CLARK MARTIN & PETERSON P.S.
Plaintiﬁ”s’ Complaint - 4 1221 Second Avenue, Suite 500
D Seattle, Washington 98101-2925
Telephone: (206) 623-1745
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JUNT 32011 ‘ .
' THE HONORABLE BRIAN D. GAIN
] Tagoma Office
3
4
5
6
7
8 IN THE SUPERIOR-COURT OF WASHINGTON FOR KING COUNTY
9 || WILLIAM RALPH, individually,
10 No. 10-2-42012-6 KNT
Plaintiff, ‘ _
11 o . DEFENDANTS' MOTION TO DISMISS -
V. ' FOR LACK OF SUBJECT MATTER
12 JURISDICTION
13 WEYERHAEUSER COMPANY, a -
Washington corporation; and GREEN
14 || DIAMOND RESOURCE COMPANY, a
s Washington corporation,
16 Defendants.
17
18 L RELIEF REQUESTED
19 Defendants bring this motion, pursuant to Civil Rule 12(h)(3), to dismiss this case
20 because this Court lacks sﬁbj ect matter jurisdiction. Plaintiff commenced this action in King
99 County to recover déiﬁa"ge_:s for injury to his property from flooding in Lewis County allegedly
73 || caused by defendants’ actions. All of plaintiff’s injuries arise from this flooding. However,
24 || Washington law vests exclusive subject matter jurisdiction ovet this action in Lewis County
2 Superior Court. Cdriseciderﬁly, becausé this Court lacks subject matter jurisdiction, this
26 '
7 lawsuit should be dismissed.
28
Defendants' Motion to Dismiss for Lack of Subject HILLIS CLARK MARTIN & PETERSON P.S.
Matter Jurisdiction - 1 Soatle, Washington 981012925
Telephone: (206) 623-1745
@@ pv Facsimite: (206) 623-7789
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IL STATEMENT OF FACTS

Plaintiff owns real property located in Lewis County, Washington. Complaint 2.1,
Defendants own timberlands property in Lewis County upon §vhich they condﬁct forest
practices (including hawe.sti‘hg trees). Complaint §9 1.2, 2.2-2.3. flaintiff aileges that
defendants engaged in negligent forest practices that contributed to flooding, causing damage
to plaintiff’s property. Complaint § 1.2, 5.2. | ,

This case is one of five filed in King County Superior Court arising from the same

|| flood, brought by similarly situated plaintiffs seeking damages for injury to their respective

real property. In Davis et al. v. State of Washington Department of Natural Resources et al., -
King County Superior Court No, 10-2-42010-0 KNT, assigned to Judge James Cayce,
defendants moved. for dismissal on the same grounds identified in this motion. Judge Cayce .
granted defendanté’ motion for dismissal by order dated Jung 9, ‘201 1. For the Court’s

convenience, a copy of Judge Cayce’s order is attached to this motion as Exhibit A.

1L STATEMENT OF ISSUE
Plaintiff alleges thaf his real property, located in Lév_vis County, was damaged by
flooding caused by defendants’ negligent ér otherwise tortious conduct. Plaintiff conﬁnenced
this action in King County Supérior Court to recover his daméges. In light of RCW 4.12.010,,
which requires actions involving inju1y to real property to be breught in-the county whére
such property is located, should" this action be dismissed because this Court lacks subject

matter jurisdiction?

Defendants' Motion to Dismiss for Lack of Subject ~ HILLIS CLARK MARTIN & PETERSON P.S.

o T st 1221 Second Avenue, Suite 500
Matter Jurisdiction - 2 | . Seattle, Washington 98101-2925

Telephone: (206) 623-1745
Facsimile: (206) 623-7789
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' IV. EVIDENCE RELIED UPON

This motion is based upon plaintiff’s complaint and all other documents on file with
the Court in this action.

V. LEGAL AUTHORITY

Defendants seek dismissal of this action pursuant to Civil Rule 12(h)(3), which states,
“Whenever it appears by suggestion of the parties or otherwise that the cowrt lacks jurisdiction
over the subject matter, the court shall dismiss the action.”

A THE COURT LACKS SUBJECT MATTER J URISDICTION OVER THIS ACTION.

Where an action involves injury to real property, only the court in the county where

the property is located has jurisdiction over the action. RCW 4. 12.010(1). The relevant

statute (formerly codified at Rem. Rev. Statues §204) states:

Actions for the following causes shall be commenced in the county in which
the subject of the action, or some part thereof, is s1tuated (1)... for any injury
o real property. '

I RCW 4.12.010(1). As the Supreme Court held in Cugini v. Apex Mercury Mining, Co.,

24 Wn.2d 401; 409, 165 P.2d 82 (1946), “The provisions of §204 are jurisdictional in
character. Actions involving title or injury to real pf@erty fnay only Be comménced in the
county in which the real propérty is situated. Otherwise, thé action must be dismissed for
want of jurisdiction.” (Emphasis added). |

- Bven an action seeking only money damages for injury to real property, not involving
title to or possession of real property, must be broﬁght in the county where the property is
located. State ex rel. King County v. Superior Court of Pierce County, 104 Wash. 268, 276,
176 P. 352 (1918). In that case, the plaintiff receiver of thé Tacoma Meat Company sought

damages from defendants King County and Pierce County, aileging negligent diversion of the

Defendants' Motion to Dismiss for Lack of Subject HII;LIS CLésRK MARSTH\tI %OISETERSON P.S,
1221 Second Avenue, Suite
Matter Jur isdiction - 3 Seattle, Washington 98101-2925

Telephone: (206) 623-1745
Facsimile: (206) 623-7789
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Puyallup Rivér that flooded the Tacoma M(_aat Company’s real property (located in Pierce
County). 104 Wash. at 269. The plaintiff properly commenced the aotioh in Pierce County
Superior Court, and defendant King County sought a change of venue, which was denied. /d.
King County sought a writ of mandamus compelling Pierce Counfy Superior Court to change
venue. Id. The Supreme Court denied the writ,'holding that an action.for negligent injury to |
real property in which the plaintiff seeks money damages is local in nature, and may only be
properly commenced in the county in which .the property is located. 104 Wash. at 276.

This action arises from the ﬂoodi1‘1g of plaintiff’s real property located in Lewis
County. .Plainfiff secks damages for injuries to his real property caused by this flooding.

Consequently, RCW 4.12,010(1) applies to this case and vests sole jurisdiction over this

action in Lewis Coﬁnty Superior Court. This Court should dismiss this action for lack of

subject matter jurisdiction.
- B. THE COURT MAY ﬁOT TRANSFER VENUE TO LEWIS COUNTY.

Plaintiff may argue that the Court may curé this jurisdictional defect by trénsferring |
venue to Lewis Count;r. This argument 1acksl merit. A court laolcing subject matter
jurisdiction may do nothing bﬁt enter an ordet of dismissal. Howlett v. Weslo, Inc.,

90 Wn. App. 365, 368, 951 P.2d 831 (1998); see also Apex Mercury Mining,
24 Wn.2d at 409. A court may transfer vénue only after thé action has been propetly
commenced in a court with subject matter jﬁrisdiction over the action:

Actions instituted in the proper county may be transferred to another county

for trial if sufficient cause be shown therefor. When a cause is transferred for

trial, the court to which the transfer is made has complete jurisdiction to
- determine the issues in the case.

Defendam‘s Motion to Dismiss for Lack of Subject ~ HILLIS CL(/;\RK MARTIN & PETERSON P.S.
1221 Second Avenue, Suite 500

Matter Jurisdiction - 4 Seattle, Washington 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
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Apex Mercury Mining, 24 Wn.2d at 409; see also State v. Super. Ct. of King County,
82 Wn.2d 356, 360, 144 P. 291 (1914) (transfer of venue from King County to Chelan County
did not destroy jurisdiction where the action was propérly commenced in King County).

In this case, plaintiff was required to commence this action iﬁ Lewis County Superidr
Court. HO\;VGVGI‘, plaintiff disregarded the jurisdictional requireménts of RCW 4.12.010(1),
which cannot bé cured by a transfer of venue. The only remedy available to this Courtisto
dismiss this action for lack of subject matter jurisdiction, | o

C. PARTIES MAY NOT WAIVE SUBJECT MATTER JURISDICTION.

Plaintiff may argue that defendants somehow waived their obj éction to subject matter.
jurisd-ictiqn. Howevgr, subject matter jﬁrisdi,ctipn may not be waived under any .
cifcumstances. Skagit Survéyors and Eng’rs, LLC v. Friends bf Skagit County,

135 Wn.2d 542, 556, 958 P.2d 962 (1998) (“While litigants, like the cities involved here, may
waive their right to assert a lack of personal jurisdiction, iitigants may no‘; waiye subject
matter jﬁrisdiction.”) (emphasis in original). Consequently, defendants cannot waive their

s

objection to subject matter jurisdiction,
"

/

I

I

I

I

I

Defendanis' Motion to Dismiss for Lack of Subject ~ HILLIS CLARK MARTIN & PETERSON P.S.

1221 Second Avenue, Suite 500
Muatter Jurisdiction - 5 Seattle, Washington 98101-2026

Telephone: (206) 623-1745
Facsimile: (206) 623-7789

Appendix 116




—

R N AN R W= O WY R W NN = O

I N - N S - VC R N

V1. CONCLUSION

RCW 4.12.010(1) vests sole subj_ect matier jurisdiction over this action in Lewis
County Superior Court because Lewis County is where plaintiff’s injured real property is
located, Plaintiff disregarded this requirement and cérrnnenced this action in King County
Supetior Court. This Court must dismiss this action for lack of subject matter jurisdiction.

‘DATED this 13th day of June, 2011.

HiLLis CLARK MARTIN & PETERSON P.S.

By s/ Louis D, Peterson
" Louis D. Peterson, WSBA #5776

Michael R. Scott, WSBA #12822

Alexander M. Wu, WSBA. #40649

Hillis Clark Martin & Peterson P.S.

1221 Second Avenue, Suite 500

Seattle WA 98101-2925

Telephone; (206) 623-1745

Facsimile: (206) 623-7789

Email: ldp@hcmp.com; mrs@hemp.com;

amw(@hcmp.com , '
Attorneys for Defendant Weyerhaeuser Company

CORR CRONIN MICHELSON BAUMGARDNER & PREECE LLP

By - s/Kelly P. Corr
Kelly P. Corr, WSBA # 555
Cotr Cronin Michelson Baumgardner &
Preece LLP
1001 Fourth Ave., Suite 3900
Seattle, WA 98154
Telephone: (206) 625-8600
Facsimile: (206) 625-0900
Email: kcorr@corrcronin.com

Attorneys for Defendant .

Green Diamond Resource Company

ND: 11100.183 4847-1781-5561v]

Defendants' Motion to Dismiss for Lack of Subject ~ HILLIS CLARK MARTIN & PETERSON P.S.

R TR 1221 Second Avenue, Suite 500
Matter Jurisdiction - 6 ~ _ Seattle, Washington 98101-2925
' ’ Telephone: (208) 623-1745

: - Facsimile: (208) 623-7789
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. _ THE HONORABLE JAMES CAYCE
UG COUNTY, WASHINGTON

JING G 2011

SUPERIOR C0u UERK
BY STEPHANIE WALTON
- DERYTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR. THE COUNTY OF KING

CONNIE DAVIS, personally; SPENCER

DAVIS, personally; and DIRTY THUMB No. 10-2-42010-0 KNT
NURSERY, a Washington State sole 2.0
proprietorship, AEROPEOSEDTIORDER GRANTING
' : . DEFENDANTS’> MOTION TO DISMISS
" Plaintiffs, FOR LACK OF SUBJECT MATTER
JURISDICTION

V.

STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES;
WEYERHAEUSER COMPANY, a
Washington corporation; and GREEN
DIAMOND RESOURCE COMPANY, a
Washington corporation,

Defendants.

Y

THIS MATTER came before the Court on. Defendants’ Motion to Dismiss for Tack of

Subject Matter Jurisdiction (“Motion™). The Court reviewed the Motion, ssresponse os 23«
. foc Fre
i

/

Order Granting Defendants' Motion to Dismiss for Lack of Subject  HILLIS CLARK MARTIN & PETERSON P.8.
Matter Jurisdiction - 1 1221 Second Avenue, Suite 500
" Seattle, Washington 98101-2025
E-XH ‘Bﬁ: N Telephone: (206) 623~1745
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reply thereto, and the records and files herein. In light of the foregoing, IT IS HEREBY

ORDERED that Defendants’” Motion is GRANTED.

a
v
DONETRIS _ 9 " day of ’;(;:Nt 2684,

//}M A~

THE H(ﬁ)NLC?'iA.ELE TaMES CAYCE
Kmg COUNTY SUPERIOR CQURT JUDGE

Presented by: V -
HiLs CLARK MARTIN & PETERSON FXS. . : A

By s/ Louis D, Peterson
~ Louis D. Peterson, WSBA #5776
. Michael R. Scott, WSBA. #12822
Alezander M. Wu, WSBA #40649
Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
- Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
Email: ldp@hemp.com; mrs@hemp.com;
amw(@hcmp.com
Attorneys for Defendant
Weyerhaeuser Company

ROBERT M. MCKENNA,
ATTORNEY GENERAL

s/ Mark Jobson

Mark Jobson, WSBA. No. 22171
Assistant Attomey General
State of Washingion

P.O.Box 40126

Olympia, WA 98504-0126
Telephone: (360) 586-6300
Facsimile: (360) 586-6655
Email: markj@atg.wa.gov

Attorneys for Defendant
Department of Natural Resources

Order Granting Defendants' Motion to Dismiss for Lack of Subject  TILLIS CLARK MARTIN & PETERSON P.S.

Matter Jurisdiction - 2 1221 Second Avenue, Stuite 500
. Seatile, Washington 98101-2925
Tetephone: (206) 6231745
Fagsimile; (208) 623-7789
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CORR CRONIN MICHELSON BAUMGARDNER & PREECE LLP

s/ Kelly P. Corr

= RENE-RE B - N T WY SR PL R

Kelly P. Corr, WSBA # 555

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Ave., Suite 3900

Seattle, WA 98154

Telephone: (206) 625-8600

Facsimile: (206) 625-0900
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THE HONORABLE BRIAN GAIN

2

3

4

5

6

7 IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON

IN AND FOR LEWIS COUNTY

8

9 WILLIAM RALPH, individually, NO. 10-2-42012-6 KNT
10 Plaintiffs, PLAINTIFFS' OPPOSITION

TO DEFENDANTS’ MOTION
11 Vs TO DISMISS FOR LACK OF
12 | JURSDICHON
WEYERHAEUSER COMPANY, a
13 Washington cmporation; and GREEN HEARING DATE: June 17’ 2011 .
DIAMOND RESOURCE COMPANY, a
14 Washington corporation,
15 Defendants,
16
17 .  RELIEF REQUESTED
18
In Young v. Clark, 149 Wash.2d 130 (2003), 65 P.3d 1192 (2003) the Washington

19
20 State Supreme Court, en banc, eliminated earlier confusion about the subject matter
21 Jurisdiction of Washington’s superior courts. Overruling and reversing previous case law, the
29 Court unanimously struck down a legislatively-created, jurisdiction limiting statute (RCW
23 4.12.020) as violative of article IV, section 6 of the state constitution., See Young, 149
24 Wash.2d at 133. “’The language of the constitution is not that the superior courts shall have
PAS) exclusive jurisdichion, but 1t gives {0 the superior courts universal original Juvrisdiction.””.
26

(emphasis added) Id. at 134, quoting Moore v. Perrot, 2 Wash. 1, 4, 25 P. 906 (1891). The

PLAINTIFFS' OPPOSITION ‘T'O DEEENDANT'S
MOTION TO DISMISS FOR LACK OF SUBJECT
MATTER JURISDICTION - 1 0f 12
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Court went on to strike down jurisdictional limits from a simiiarly restrictive statute, as well.
Id. “’[Tlhe filing requirements of RCW 36.01.50 relate only to venue, not to the trial court’s
subject matter jurisdiction.’” Id., quoting Shoop v. Kittitas County, 149 Wash.2d 29, 37, 65
P.3d 1194 (2003).

Defendants’ motion asks this court to similarly violate the state constitution’s article

IV, section 6, by unlawfully treating RCW 4.12.010 as a statutorily superseding limit to the

superior court’s constitutionally-defined subject matter jurisdiction, Plaintiffs’ assert that this

Court must decline Defendants’ invitation and deny the motion to dismiss for lack of subject
matter jurisdiction.

Even if this Court was to ignore the clear guidance of Young v. Clark regarding the
superior court of King County’s subject méttc_r jurisdiction in this case, Plaintiffs further
submit that the damages at issue here stem from tortious and illegal conduct including
negligence, conversion and trespass, which amount to personal interests and are therefore

transitory in nature and not limited to “injuries to real property” as envisioned by RCW

4.12.010.

And finally, if the court were to find elements of Plaintiffs’ claims so unique to the .
property that a judicial presence within the same county as the property is essential, then the
least restrictive and the only constitutional option would be to change venue, rather than
improperly entering dismissal for lack of subject matter jurisdiction on all claims.

II.‘ - STATEMENT OF FACTS
For the purposes of the underlying motion, the facts contained within the Plaintiffs

complaint are not in material dispute. The following is a recitation of those averred facts

relevant to the instant motion.
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On Decembet 3rd and 4th, 2007, rainfall triggered roughly 2,000 landslides on clear
cut and otherwise de-stabilized property on lands owned by the defendants. The millions of
tons of mud and debris deposited in the Chehalis River system displaced the water, causing
flooding of record proportion. Declaration of Darrell L. Cochran ("Cochran Declaration"),
Exhibit A, Plaintiffs’ homes and property were destroyed by this flooding. Plaintiffs’ homies
and businesses suffered extensive damage due to the flooding. Cochran Declaration, Exhibit
B. Their property was damaged, much of it ruined and some of it entirely washed away.

Cochran Declaration, Exhibit A and B.

Plaintiffs properly and timely brought their complaint in King County against King
County business residents, Weyerhaeuser and Green Diamond Resource Company, and joined
Defendant DNR in this venue under RCW 4,92,010, as an additional defendant. Cochran
Declaration. 6. Plaintiffs seek monetary damages for the amount of injury suffered as a

result of Defendants’ unlawful and tortious conduct.

I11. STATEMENT OF ISSUES
A. Whether subject matter jurisdiction for this action is proper in King County Supetior
Court, in keeping with the unanimous Supreme Court opinion in Young v. Clark, 149
Wash.2d 130 (2003), 65 P.3d 1192 (2003), which found that only the state constitution can
determine original jurisdiction, and that legislatively created statutes, like RCW 4.12.010,
relate only to venue, not to the trial court’s subject matter jurisdiction.
B. And in the alternative, whether the King Coﬁnty Superior Court has jurisdiction over

the instant action when the Plaintiffs seck a remedy of money damages arising out of injury to

real, personal, and business property, or “pefsonal interests,” but do not seek relief related to

the title or other disposition specific to the real property.
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Iv. EVIDENCE RELIED UPON

As the underlying facts are not in dispute, Plaintiffs opposition relies on the pleadings
already filed with this court, along with the Declaration of Darrell L. Cochran and the exhibit
attached to it.

V. AUTHORITY

A. Defendants Motion Must Be Denied Because the State Constitution Controls,
Not RCW 4.12.010, Vesting Universal  Original Jurisdiction with All State
Superior Courts.

“The superior court shall ...have original jurisdiction in all cases and of all
proceedings in which jurisdiction shall not have been by law vested exclusively in some other

court.” WASH. CONST. art. IV. Thus, the state constitution,-not the legislature, gives the

- superior courts universal original jurisdiction. Id.; Young v. Clark, 149 Wash.2d at 133-34,

The legislature is empowered only to “carve out” the limited jurisdiction of inferior courts.
Young v. Clark, 149 Wash.2d at 133-34. Otherwise, the superior court retains original
jurisdiction in all cases and over all proceedings. WASH. CONST. art, IV, § 6; Clark at 133.
Young v. Clark required the state Supreme Court to analyze the inconsistencies of
RCW 4.12.020(3), which provides a motor vehicle accident plaintiff “the option of suing
either in the county in which the cause of action or some part thereof arose, or in the county in
which the defendant resides, or if there be more than one defendant, where some one of the
defendants resides, at the time of the commencement of the action,” with the express grant of
universal original jurisdiction to the state’s superior courts accorded in article IV, section 6 of
the Washington state constitution. Id. at 134. In determining whether the legislature’s

authority to limit subject matter jurisdiction as among superior courts violates article IV,

NN
[> 2N &)

section 6 of the state constifution, the Court held, “Our previous mterpretation of RCW

4.12.020 construed the statute to limit subject matter jurisdiction as among superior courts.
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So understood, the statute violates article I'V, section 6 of the state constitution.” Id.
Defendants’ motion would require this. court o ignore the same constitutional
violation the Supreme Court forbade in Young v. Clark, and instead create an impermissible
legislatively-created subject matter limitation from RCW 4.12.010. Defendants cite Judge
Jamies Cayce’s ruling of June 9 in Davis v. DNR, but they do so without mention of a court’s
obligation to construe statutes consistently with the constitution. See id., State v. Clausen,v
160 Wash. 618, 632, 295 P. 751 (1931). Plaintiffs urge this Court to follow the plain meaning
of the constitution’s clear language on this issue and deny Defendants’ Motion to Dismiss for
Lack of Subject Matter Jurisdiction. See City of Taconia v. Taxpayers of City of Tacoma, 108
Wash.2d 679, 706, 743 P.2d 793 (1987) (“Where the language of the constitution is clear, the

words used therein should be given their plain meaning.”). -

B. Defendant’s Motion Should Also Be Denied Because Plaintiffs’ Action is
Transitory in Nature as Seeking Primarily Monetary Damages for Personal
Interests to Both Real and Personal Property.

Washington courts have long recognized the power of a court to determine personal
interests in real property located outside the immediate jurisdiction. See Silver Surprize, Inc.
v. Sunshine Mi’ning Co., 74 Wn.2d 519, 445 P.2d 334 (1968). The courts acknowledge the
distinction between jurisdiction to adjudicate title to land and jurisdiction to settle the parties’
personal interests in real estate. (“No one would question that an action brought to try the
naked question of title to land must be brought in the state where the land is situate. However,
where the basis of fhe action is transitory and one over which the eourt has jurisdiction, the

court may hear and determine the action even though a question of title to foreign land may be

N
1]

N
(o>}

involved, and even though the question of title may constitute the essential point on which the

case depends.”) Id. at 526. For example, while a superior court lacks jurisdiction to directly
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affect title to real property located in another country, the court does possess jurisdiction to
indirectly affect title to such property by apportioning interests among individuals over whom
it has personal jurisdiction. See In Re the Marriage of Kowalewski, 163 Wn.2d 542, 182 P.3d
959 (2008) (determining personal interests in real property located in Poland pursuant to a
marriage dissolution).

- Washington’s Sﬁpreme Court has routinely rejected jurisdictional challenges where
personal interests in real property‘have been at stake. See id. (affirming power of
Washington court to adjudicate parties’ interests in Idaho real estate in a breach of contract
claim); Donaldson, 40 Wn.2d at 251 (affirming power of Washington court to adjudicate
parties’ interests in California real estate in a partnership dissolution); Elsom v. Tefft, 140
Wash, 586, 591, 250 P. 346 (1926) (affirming power of Washington court to adjudicate
parties’ interests in mining claims located in British Columbia in an action brought to enforce
a trust); Smith v. Fletcher, 102 Wash. 218, 220, 173 P. 19 (1918) (“It is a universal rule that
the courts of one state cannot pass judgment on the title to land in another state. But, where
the action is aimed at the personal relations of parties in connectior; with property beyond the
jurisdiction, it is well recognized that courts may afford relief.”); Rosenbaum v. Evans, 63
Wash. 506, 508-09, 115 P. 1054 (1911) (“a suit for the specific performance of a contract to
convey real estate is a transitory one . . . [which] affects the parties to the action personally,
but does not detérmine the title”) (collecting cases); Sheppard v. Coeur d’Alene Lumber Co.,
62 Wash. 12, 15, 112 P. 932 (1911) (“‘[When the title is incidental the court possessing
jurisdiction of th_é contract which is in its nature transitory, may even inquire into the very title

let the lands lie where they may.”” (quoting Henwood v. Cheeseman, 3 Serg. & Rawle 500,

NN
) O

504 (Pa. 1817))); State ex rel. Scougale v. Superior Court, 55 Wash. 328, 104 P. 607 (1909)
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(recognizing court’s power to establish and enforce a trust in real property located outside
state).

Here, the trial court’s jurisdiction over the parties and this action clearly encompasses
the power to adjudicate the parties’ personal interests in the real property located in Lewis
Couﬁty. The subject matter of the suit -- negligence, trespass, tortious interference with
contractual relations and business expectancy, conversion and inverse condemnation -- is an
action in which a court with personal jurisdiction over the defendants, like King County here,
also has jurisdiction to determine the parties’ relative interests in all property brought to the
court’s attention, See Kowalewski, 163 Wn.2d at 550.

In addition, Washington law is clear, actions for monetary damages to real property
are transitory in nature and may be brought in the county in which the defendant resides.
Shelton v. Farkas, 30 Wn, App. 549, 553, 635 P.2d 1109 (1981) ( “[t]he term ‘transitory
action’ encompasses those actions which at common law might be tried Wherever personal
service can be obtained as opposed to in rem proceedings which are local in nature”). Actions
described in RCW 4.12.010, which must be brought in the county where the property is
located, are “local”, while “transitory” actions are those described in RCW 4.12.025, which
may be brought where the defendant resides. See State ex rel. U.S. Trust Co. v, Phillips, 12
Wn.2d 308, 315, 121 P.2d 360 (1942). Actions for monetary recovery are in personam and
are transitory in nature, Here, Plaintiffs’ action against defendants is solely for monetary
damages, is tr‘ansitory in nature, and may be brought in King County, where the Defendants

reside,

Conirary to Defendants' suggestion, Plaintiffs’ claims are transitory in nature. In

Washington State Bank v. Medalia Healthcare L.L.C., the Washington Court of Appeals held

that an action where the plaintiff seeks exclusively monetary recovery is in personam and
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transitory in nature and is therefore not subject to the requirement of RCW 4.12.010 that local
actions be commenced in the county where the property is located. 96 Wn. App. 547, 558,
984 P.2d 1041, 1047 (1999). The Court’s holding is consistent with the general trend to limit
the applicability of the loAcal action rules. See Andrews v. Cusin, 65 Wn.2d 205, 207, 396 P.2d,
155 (1964) (“rules or statutes which require that actions for injuries to land b¢ brought at the
situs of the land have been severely criticized, as having no sound basis in reason”); Mueller
v. Brunn, 313 N.W.2d 171, 796-97 (Wis. 1982) (stating that “courts wherever possible have
consistently construed actions concerning real estate to be transitory rather than local” and
that the trend is toward making all money damage actions transitory). Here, Plaintiffs’ claims
are transitory in nature as they solely seek monetary damages for damages caused by the
defendants. Title to or disposition of Plaintiffs’ land is pot in question or dispute.

Moreover, as Plaintiffs’ claims are transitory in nature, they may be brought where the
defendants reside, King County, in accordance with RCW 4,12.025, In McLeod v. Ellis, the
Washington Supreme Court found that an action for the conversion of timber seeking the
value of the trees was transitory and could be brought in a county other than the one in which
the land where the trees were harvested was located. 2 Wash. 117, 122, 26 P. 76 (1891)
(finding that the complaint sufficiently pleaded a claim for conversion as opposed to a claim
for injury to real property). In McLeod, the defendant cut down, removed, and disposed of
trees located on the plaintiff’s property; thus, causing injuries to the real property valued at
approximately $14,000. Id. The McLeod defendant challenged the court’s jurisdiction over
the claim as the suit was not filed in the same county in which the property was located. The

Washington Supreme Court concluded that the plaintiff’s action was one for the value of his

25
26

trees without any claim for injury to the land. Here, Plaintiffs’ have similar claims of damage

to real property that does not constitute “injury to the land” as outlined in RCW 4.12.010.
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Plaintiffs’ real property damage includes flood damage to their residences, outbuildings, and
business propetty.

Finally, Washington Courts have not limited this allowance for transitory claims to
conversion actions. In Silver Surprize, Inc. v. Sunshine Mining Co., the plaintiff brought a
breaoh of contract claim coriceriing an exchange of conveyances and mining of property
located in Idaho. 74 Wn.2d 519, 520, 445 P.2d 334 (1968). The defendant asserted an
affirmative defenseA of adverse possession. Id. at 521. The trial court dismissed for lack of
subject matter jurisdiction because it viewed the subject of the action to be the determination
of the title to the property in Idaho. Jd. at 522. The Washington Supreme Court reversed
noting that the contract action was transitory and recognizing that “[t]he view is generally
maintained that where the relief sought acts upon the party personally and does not require the
court to deal directly with ‘the real estate itself’, the proceeding need not be maintained in the
state or county where the property is situate.” Id. at 525-527. The court held that “where the

basis of the action is tranéitory and one over which the court has jurisdiction, the court may

‘hear and determine the action even though a quéstion of title to foreign land may be involved,

and even though the question of title may constitute the essential point on which the case
depends.” Id. at 526. Here, the Plaintiffs’ are solely seeking monetary damages. The Court
will not have to deal directly with the real property that was damaged as a result of the
negligence of the defendants. Moreover, in Silver Surprize, the plaintiff’s claim indirectly
dealt with the determination of the title of real property in Idaho; yet the Washington Supreme
Court held the plaintiff’s claim was transitory and jurisdiction was proper in Washington.

Here, title to the real property is not a question to be decided. Again, Plaintiffs’ are primarily

seeking monetary damages, and other relief not associated with Plaintiffs’ real property.
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Here, Plaintiffs state five causes of action targeted against Defendants in their
complaint. Each can be characterized as personal to them, rather than relating exclusively to
the property. First, Plaintiffs pleaded Negligence, a transitory action, remedied by general
and special damages. Second, the Plaintiffs pleaded Trespass, which may appear as localized,
but as the trespass was temporary (ie: the waters and debris receded), the Plaintiffs did not
request the normal remedy, ejectment. Instead, they seek money damages for the effect of the
tresspass. Third, the Plaintiffs pleaded conversion, which has been held to constitute a
transitory action under RCW 4,12.010, Wash. State Bank, 96 Wn, App. at 558. Fourth, the
Plaintiffs pleaded tortious interference with business expectancy, which is personal to the
Plaintiffs and are remedies solely by monetary damages equal to lost profits. Fifth and
finally, Plaintiffs pleaded the Shoreline Management Act of 1971, which relates exclusively
to the actions of the defendant on its own property, and does not affect the rights to property

contemplated in in rem jurisdiction,

C. The Court Has a Less Restrictive, Constitutional Qption to Recognize the
“Venue Only” Character of RCW 4.12.,010.

If, and only if, the court were to find some elements of Plaintiffs’ personal, transitory
interests in real property so unique to the property’s physical location that resolution of the
claims could only be properly adjudicated in the county in which the property exists, then the
only constitutionally permissible option would be to change the venue. Plaintiffs submit that
venue is proper in King County. However, if the Court believes the property’s location is so

particular to the claims asserted, then a recognition of the Supreme Court’s “venue-only”

29

26

interpretation—of_statutory—provisions-of-RCW-4.12.010-prescribed-by—the-Young v Clark———

opinion would require the denial of Defendants’ motion to dismiss for lack of subject matter

jurisdiction and instead a separate consideration of the case’s most appropriate venue.
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VI CONCLUSION

Defendants’ motion must be denied because the plain language of the state
constitution confers original jurisdiction to the King County Superior Court. A unanimous
state Supreme Court has’ ruled unequivocally that filing requirements, like those siatutorily
prescribed in RCW ,4.1'2.010, pertain only to venue questions, not to subject mattex;
jurisdiction. In addition, the Plaintiffs’ transitory personal interests damaged as a result of
Defendants’ unlawful and tortious acts are clearly within this court’s power despite the
physical location of the property in question. In the alternative, if the court finds certain
elements of Plaintiffs claims to be local interests, unique to the properties’ physical location,
then venue change, not dismissal of the action as a whole, is the only appropriate remedial
action.

Dated this 17th day of June, 2011.

PFAU CCHRAN VERTETIS AMALA, PLLC

: ) A v, » }
By _Ser@MLER, ™ N H AL
Darrell L. Cochran, WSBA No. 22851
darrell@pcvalaw.com
“Attorneys for Plaintiffs
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2 I, Ami Erpenbach, hereby declare under penalty of perjury under the laws of the
3 State of Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on
4 today’s date, I setved via B-Service, and by Facsimile to Attorney Mark Jobson, indicated
5 below, by directing delivery to the following individuals:
6
7 ‘Mark Jobson
Attorney General of Washington
8 7141 Cleanwater Drive SW
P.O. Box 40126
9 Olympia, WA 98504-0126
Attorney for: State of Washington Dept. of Natural Resources
10 y
Kelly P. Corr
11 Seann C. Colgan
Corr Cronin Michelson Baumgardner & Preece LLP
12 1001 Fourth Avenue, Suite 3900
Seattle, WA 98154
13 Aftorneys for: Green Diamond Resource Company
14 Joshua J. Preece .
Corr Cronin Michelson Baumgardner & Preece, LLP
15 1001 Fourth Avenue, Suite 3900
Seattle, WA 98154
16 Attorney for: Green Diamond Resource Company
17 Louis D. Petetson
Hillis Clark Martin & Peterson, P.S.
18 1221 Second Avenue
Suite 500 '
19 Seattle, WA 98101
Attorney for: Weyerhaeuser Company
20
21 DATED this 17th day of June, 2011,
22
23 Ami Erpenbach
24 Legal Assistant to Darrell L. Cochran
25
26 4827-6891-0601, v. 1
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1 In his response, plaintiff contends that the legislature’s jurisdictional restriction in
2 || RCW 4,12,010(1) is unconstitutional, and that all elaims for damages are transitory such that
3 || the claims may be brought in any county where a defendant resides. In doing so, plaintiff
4 || asks this Court to disregard long established controlling precedent and the legislature’s
5 1| unambiguous mandate: actions for injuries to real property “shall be commenced” in the
6 || county where the real property is located. RCW 4.12.010(1); Cugini v. Apex Mercury Mining
7 | Co., 24 Wn.2d 401, 409, 165 P.2d 82 (1946), Plaintiff disregarded this requirement when he
8 || eommenced this action in King County 1o recover damages for injury to his real property in
9 || Lewis County, and now invites the Court to do the same. The Court should decline plaintiff’s
10 || invitation and dismiss this action for lack of subject matter jurisdiction. |
11 A, THE JURISDICTIONAL REQUIREMENTS OF RCW 4,12,0 10(1) ARE
12 CONSTITUTIONAL.
13 Plaintiff relies upon Young v. Clark, 149 Wn.2d 130, 65 P.3d 1192 (2003), to attempt
” to escape from RCW 4.12.010(1)s jurisdictional requirements. However, Young interpreted a
different statute, RCW 4,12.020(3), and involved an action to recover damagas for parsonal
15 iruty, which ate transitory in nature, Mendoza v, Neudorfer Engineers, Inc.,
16 145 Wn, App. 146, 156, 185 P.3d 1204 (2008). Young, 14% Wn.2d at 132-133. Therefore,
v Young does not addtess the Supreme Court's holding in Apex Mercury Mining regarding
18 RCW 4.12.010(1) and jurigdiction over actions for injuries to real property.
19 Moreover, plaintiff’s constitutional argument requires the Court to read article IV
20 séction 6 of the state constitution in isolation, ighoring language used in the rest of the
2l constitution. Section 6 vests “the superior court” with original jurisdiction aver cases “in
zj which the demand or the value of the property in controversy amounts to three thousand
' dollars or as otherwise determined by law,” and also “in all cases and of all proceedings in
# which jurisdiction shall not have been by law vested exclusively in some other court.”
= Const. art. IV, § 6, Though this section does vest jurisdiction in the superior court, it does not
26 describe which superior court. The state constitution uses “the superior court” to refer to the
z: superior court for a particular county, See Const, art. IV, § 5 (election of judges to the
, A L &,
Jor Lack o ey ter otsdion- 1 T i S
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1 || superior court for each county). In contrast, the constitution uses “superior courts” when
2 || discussing all superior courts. See Const, art. IV, § 1 (“The judicial power of the state shall be
3 || vested in a supreme court, superior courts, justices of the peace, and such inferior courts at
4 || the legislature may provide.”), §11 (“The supteme court and the superior courts shall be
5 || eourts of tecotd, and the legislature shall have power to provide that any of the courts of this
6 || state, excepting justices of the peace, shall be courts of record.”), § 13 (“The judges of the
7 || supreme court and judges of the superior courts shall severally at stated titoes, during the
B || continuance in office, receive for their services the salaries prescribed by law therefor, which
9 || shall not be increased after their election, nor during the term for which they shall have been
10 || elected.™), § 24 (“The judges of the superior courts, shall from time to time, establish uniform
11 || rules for the governance of the superior courts.”) (emphasis added).
12 According to authority cited by plaintiff, “Where the language of the constitution is
13 || clear, the words used therein should be given their plain meaning,” City of Tacoma v,
14 || Taxpayers of City of Tacoma, 108 Wn.2d 679, 706, 743 P.2d 793 (1987). Section 6
15 || authorizes the legislature to vest jurisdiction for actions involving injury to real property only
16 || in the supetior court for the county where the property is located. Consistent with this
17 || authority, the Supreme Court has upheld the jurisdictional nature of RCW 4,12.010(1).
18 || Apex Mercury Mining, 24 Wn.2d at 409,
19 B. ACTIONS SEEKING DAMAGES FOR INJURY TO REAL PROPERTY ARE LOCAL,
20 NOT THANSITORY.-
Plaintiff’s contention that all actions for damages are transitory ignores controlling
2l precedent. Tn fact, actions seeking damages for injury to real property are local in nature, and
2 must be brought in the county where the property is located, State ex rel. King County v.
2 Superior Court of Plerce County, 104 Wash. 268, 276, 176 P, 352 (1918), To determine the
2 ‘nature of an action, the Court should look to the subject matter of the complaint. Silver
25 Surprize, Inc, v. Sunshine Min. Co., 74 Wn.2d 519, 522, 445 P.2d 334 (1968) (examining
zj plaintiff*s complaint and determining that it was “patently a contract action™).
28
o Dk e Mt sdion-3 T St S
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1 Here, the subject matter of plaintiff’s complaint is plainly the injury caused to his real

2 | and personal property arising from flooding of his real property. Plaintiff seeks the same

3 || rellef sought by the plaintiff in King County — in this case, daraages for injury to real property

4 || located in Lewis County. The fact that plaintiff seeks only money damages does not convert

5 || thig action from local to transitory.
¥ C.  PLAINTIFF REL1ES UPON INAPPOSITE LEGAL AUTHORITY.

7 Plaintiff does not dispute that King County holds that actions for injury to real

8 || property are local, not transitory. Instead, plaintiff cites three cetegories of cases to support

9 || his etroncous contention that all actions for damages are transitory. Cases in the flrst category
10 || hold that actions for breach of confract are transitory. Cases in the second category hold that
11 || actions for tortious injury to personal property are transitary. Cases in the third category hold
12 || that equitable actions are transitory. None addresses the Coutt’s jurisdictional defect in this
13 || case, where plaintiff secks damages for injury to his real property.
14 1. Actions for breach of contract are transitory.
13 Plaintiff cites to Shelton v. Farkas in support of the proposition that actions for
16 darnages for injury to real property are transitory. Response at 8. However, Shelfon had
17 || nothing to do with real property, Tn Shelton, the plaintiff (residing in King County) brought
18 1l an action for breach of contract for the sale of a violin in King County Superior Court against
19 || a defendant residing in Kittitas County. 30 Wa. App. 549, 550-52, 635 P.2d 1109 (1981).
20 || Upon defendant’s request, the King County Superior Court transferred venue to Kittitas
21 County. Id. at 552. On appeal, the plaintiff arpued that the King County Superior Court erred
22 || by transferring venue, Jd. at 553, The Court of Appeals dissgreed, holding that an action for
23 | vreach of contract is teangitory and that venue for such an action may lie where one of the
24 | defendants resides. Id. at 553-54. Shelton did not involve a claim for damages from injury to
25 || real property, and is inapposite to the issue at hand.
26 Plaintiff’s other authority is similatly inapplicable, State ex rel. U.S. Trust Co. v.
27 |l Phillips held that an action for breach of contract (in that case, for the sale of timber) is
28 || transitory, which may be brought in the county whers one of the defendants resides.

Reply in Support of Defendants’ Motion to Dismiss ~ HILLIS CLARK MARTIN & PETERSON P.8.
Sor Lack of Subject Matter Jurisdiction - 3 éf,ﬂ,‘g?ﬁ;:hﬁ,ﬁg:e‘ggf g.? _3325
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1 || 12 Wi.2d 308, 315, 121 P.2d 360 (1942). Sifver Surprize held that an action for breach of
2 || contract (in that case, for the mining of land in Idaho) i¢ transitory, even where the defendant
3 || asserts ownership of real property as a defense. 74 Wn.2d at 522-24, Andrews v. Cusin held
4 | that an action for breach of contract (in. that case, express and implied warranties for potato
5 || seedlings) is transitory and may be brought where the defendant resides. 65 Wn.2d 2035, 209,
6 11396 P.2d 155 (1964). Sheppardv. Coeur d'dlene Lumber Co., 62 Wash. 12, 112 P, 932
7 |1 (1911), was an action for breach of lease to recover unpaid rent, None of these vases address
8 || the issue now before the Court: whether this Court has subject matter jurisdiction over an
9 || action for damages for Injury to real property in Lewis County.
10 2. Actions for tortions injury to personal property, unrelated to
1 injuries to real property, are transitory.
12 Plaintiff overstates the holding of Washington State Bank v. Medalia Healthcare,
1 LL(C Regponse at 8. In that case, a lender sued the purchaser of medical equipmment
1 (in which the lender had a security interest) for conversion, claiming damages in the amenut
5 of the value of the equipment. Washington State Bank v. Medalia Healthcare L.LC,,
5 96 Wi App. 547, 548, 984 P.2d 1041 (1999). The court stated, “[W]e hold that a conversion
17 action where the plaintiff seeks exclusively monetary recovery is in personam and transitory
8 in nature and is therefore not subject to the requitement of RCW 4,12,010(2) that local actions
9 be commenced in the county where the personal property is located.” Id. at 558. Medalia is
20 inapposite — it relates only to actions for damages for conversion of personal property and did
not relate to real property in any way.
S MeLeod v. Ellis does not help plaintiff. In Apex Mercury Mining, the Supreme Court
z described its holding in MeLeod as follows: “[MeLeod] held that an action commenced in the
” county other than that whete the property was located would not give the court jurisdiction,”
24 Wn.2d at 404. In McLeod, the plaintiff’s claim was for conversion of timber, not for injury
2 to real property, and was therefore transitory. 2 Wash. at 122. Likewise, the plaintiff’s action
26 for neglipent injury to personal property in Andrews was held to be transitory,
z; 65 Wn.2d at 209. None of these cases stand for the proposition that this Court may exercise
Reply in Support of Defendants’ Motion to Dismiss ~ HILLIS CLARK MARTIN & PETERSOR P8,
Jor Lack of Subject Matter Jurisdiction - 4 ;i"’;:,,ﬁf’&“;;’h’l’;,‘;?;ﬁ"'g?;’ o .2225
Apponcix 137 Facaiming(306) B2 77D
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subject matter jurisdiction vver an action seeking damages for injury to real property in Lewis
County.
3. Equitable relief is transitory.

Plaintiff’s remaining authority establishes that actions in aquity sre trangitory, In re
the Marriage of Kowalewski, 163 Wn.2d 542, 182 P.3d 959 (2008) (marriage dissolution);
Donaldson v. Greenwood, 40 Wn.2d 238, 232 P.2d 1038 (1952) (enforcement of equitable
trust); Elsom v. Tefft, 140 Wash. 586, 250 P. 346 (1926) (enforcement of trust in equity);
Rosenbaum v. Evans, 63 Wash. 506, 115 P. 1054 (1911) (aquitable decree to reform a deed);
State ex. vel. Scougale v. Superior Court, 55 Wash. 328, 104 P. 607 (1909} (enforcement of
equitable trust), These cases are inapposite because plaintiff does not seek equitable relief.

D, LACKING SUBJECT MATTER JURISDICTION, THIS COURT MAY NOT
TRANSFER VENUE.

Plaintiff does not dispute that if this Court lacks subject matter jurizdiction, it may
only enter an order of dismissal. Young, 149 Wn.2d at 133 (“When a court lacks subject
matter jurisdiction in a case, dismissal is the only permissible action the court may take.”).
Nonetheless, plaintiff requests a trangfer of venue to Lewis County as an alternative form of
relief, Response at 11. Absent subject matter jurisdiction, this Court should disregard
plaintiff’s request for alternative venue, and should dismiss this action,

E. CONCLUSION

This action arises from the same storm, in the same county, invelving a similarly
situated plaintiff, and asserts the same causes of action as those in Davis et al. v, Washington
State Department of Natural Resources ef al., King County Superior Court No. 10-2-42010-0
KNT, assigned to Judge James Cayce, Judge Cayee granted defendants® motion for dismissal
o the same grounds.! ROW 4.12.010(1) and controlling precedent vests sole jurisdiction
avet this action in Lewis County Superior Court. This Court should dismiss this action.

! The plaintiffs in Davis moved for reconsideration of Tudge Cayce’s decision on June 17, 2011,

Reply in Support of Defendants’ Motion to Dismiss ~ HILLIS CLARK MARTIN & PETERSON .5,
. . L 3 1221 Becond Avenue, Sulta 500
Jor Lack of Subject Matter Jurisdiction - Saatile, Washington 98101-2825
Talaphons: (206) 623-1745
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DATED this 20th day of June, 2011.

HirLis CLARY, MARTIN & PETERSON P8,

By s/ Louis ID, Peterson

024/024

Louis D, Peterson, WSBA #5776
Michael R. Scott, WEBA #12822
Alexander M, Wi, WEBA #40649
Hillis Clark Martin & Peterson P.S.
1221 Becond Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
Etail: ldp@hemp.cormy; mes@hemp,con;
amw(@hemp.com

Adtorneys for Defendant

Weyerhacuser Company

CORR. CRONIN MICHELSON BAUMGARDNER & PREECE LLP

By _s/Kelly P, Corr

Kelly P. Corr, WSBA # 555
Cotr Cronin Michelson Baumgarduner & Pregee LLP
1001 Fourth Ave., Suite 3900
Seaitle, WA 98154
Telephone: (206) 625-8600
Facsimile: (206) 625-0900
Email: keorr@correronin.com
Attorneys for Defendant
(reen Diamond Regource Company

CERTIFICATE QF BERVICE

The undersigned certifies that on this day she caused a copy
of this document to be emafled and faxed to the last known
address of all counsel of record.

1 certify under penalty of perjury under the laws of the state
of Washington and the United States that the foregoing is trus
and correct,

DATED thiz 20th day of June, 2011, at Seattle, Washington.

g/ Suranne Pawers
Suranns Fowam

WD: 11100.18% 4841-3565-9529v1

Reply in Support of Defendanis' Motion to Dismiss
for Lack of Subject Matter Jurisdiction - 6
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THE HONORABLE LEROY MCCULLOUGH
STATE OF WASHINGTON

KING COUNTY SUPERIOR COUR’I‘
WILLIAM RALPI—I, individually, NO. 11-2-05769-1KNT

Plaintiff, DEFENDANT’S MOTION TO

' DISMISS FOR LACK OF SUBJECT
| : v. ‘ MATTER JURISDICTION

STATE OF WASHINGTON
DEPARTMENT OF NATURAL
RESOURCES .

Defendant.

| S L RELIEF REQUESTED'_
> Defendanf State DNR brings' this motion, pursﬁant tb Civil Rule 12(11)(3) to dismiss

1h13 case because this Court lacks subject matter Jumsdlc’uon P]amtlff commenced this action

dn Klng County to recover damages for i 111_]111‘}’ to h1s property Iocatcd in Lc\ms County from
‘ﬂoodlng allegedly caused by defendant’s actlons All of plamtlﬁ‘s mjunes arise from this

| flooding. Howevex, Washington law vests excluswe subject niatter Junsdmtlon over thig action

in Lewis -County‘ Superior Court: Because this Court lacks subject matter jurisdiction this

lawsuit should.be‘ dismissed.

DEFENDANTS' MOTION TO DISMISS
FOR LACK OF SUBJECT MATTER
JURISDICTION

ATTORNEY GENERAL OF WASHINGTON

) Torts Division
.. 7141 Cleanwater Drive SW
PO Box 40126
Olympia, WA, 98504 0126
(360) 586-6300 -
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_ II.. STATEMENT OF FACTS
Plaintiff owns real property locéteci in Lcwis County, Washington. Complaint § 2.1.
Defendant owns prope‘rty in Lev&is County upon which it,condﬁcts forest préctices (including
harvest-ing trees) and .also regi.xlzites forest pracﬁces ‘on .pmperty owned By ottier private and
pubhc entities. Complamt 19 L. 2 2.2-2.3. Plamtlff alleges that defendant engaged in neghgent
forest practwcs that conmbuted to ﬂoodmg, causing damage: to plamtlff’s property. Complaint

912,52, . SR

. Mr. Rali)h filed a separate action based on the same facts naming as .defendants

,Weyerhaéuser Cotporation. and Grecn Dijamond Corporation. King Coun'tyigause No. 10-2~

'42012-6 KNT.!

! - ’ . . .
This case is one of five filed in King County Superior Court arising from the same

ﬂood, broﬁght ‘t;y similarly .situated ﬁlaintiﬂ’s seeking damagés for injury to theil]‘:“' respective
real propérty all of whicéh is located in Lewis County. In Davis ot al. v. State of Washington
Department of Natural Resource‘s ét’ al., King 'County Superior Court No. i0—2~420'1 0-0 KNT,
aSSLgned 16 Judge James Cayce, defendants moved for dismissal on 1he same grounds

ldelltlﬁcd in this motion. Judge Cayce granted dcfendanis motion for d1srmssal by order dated

June 9 2011. For the Court’s convenience, a copy of Judge Cayce’s order is attached to this

_motlon as Exhibit A

! The related action is assighed to the Horiorable Brian D. Gain. Defendants in the related actlon have
filed & motion to dismiss based on the same grounds as the present motion.

DEFENDANTS' MOTION TO DISMISS 2 ‘ ATTORNBY GENERAL OF WASHINGTON

FOR LACK.OF SUBJECT MATTER -~ 141 O DcIon o
JORISDICTION = - - PO Box 40126 -
: Olympia, WA 98504-0126

(360) 586-6300
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I STATEM]INT or ISSUE

Plamtlff allegee that his real property, located in Lewis County, was damag,ed by
ﬂoodmg caused by’ defendants neghgent or oﬂlelwxse tortious conduet Plaintiff commenced
 this actmn in King County Supenor Coutt to recover his damages. In light of RCW 4.12. 010,
Wlnch 1equ1res actions 111V01vmg injury to real property to be brought in the county whexe such‘
property is Iocated should this action be dlsmlssed bccausc this Court lacks subjeet matier

JurlSdIC'CIOIl?.

IV.  EVIDENCE RELIED UPON

- This motion is based upon plaintifPs cornplaint and all other documents on file with the

Court in this action.

V.  LEGAL AUTHORITY
Defendants seek dismissal of this action pursuant to Civil Rule 1.2(11)(3), which states,
“Whenever it appears by suggestion of the .partles or otherwise that the court lacks jurisdiction

OVer the bubj ect matter, the court shall d1smlss the act1on

A. The Court Lacks Sub_]ect Matter Jurlsdlctmn Over This Actlon

Where an achon mvolves injury o real property, only the court in the county where the

‘property is located has Junsdlemon over the ‘action. RCW 4 12. 010(1) The relevant statute |

(fonnerly codified at Rem. Rev Statues § 204) btates

Actions for the following causes shall be commenced in the county in which the
~ subject of the action, or some part thereof, is s1tuatecl (1)... for any injury to

real property
DEFENDANTS' MOTION TO DISMISS. .3 |+ . ATTORNGY GENERAL OF WASHINGTON
; . orts Division
FOR LACK OF SUBJECT MATTER : 2141 Cleconiatet Diive SW
JURISPDICTION : . C : PO Box 40126
. ) . Olympia, WA 98504-0126
(360) 586-6300
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RCW 4.12.010(1). As the Supreme Court held in Cugini v. Apex Mercury Mining, Co.,
24 Wn 2d 401, 409, 165 P.2d 82 (1946) “The provisions of § 204 are _]UllSdICthllal in

character. Actions mvolvmg title or injury to real property may only be commenced in: the

_county in which the real property is situated. Otherwise, the action must be dismissed for want

of jurisdiction.” (Emphasis added).

Fven an action soekhlg only money daméges for injury to real properiy,'_not involvihg‘
title to or possession o‘f real _propéfty, must be brought in the county where the. property is
located. St'ate ex r’el. King County v. Superior Courl' of Pieice County, 104 Wash. 268 276,

176 P. 352 (1918) In that case, the plalnuff receiver of the Tacoma Meat Company sought ,

damages ﬁom defendants ng County and P1erce County, alleging neghgent dlversmn of the

Puyallup River that ﬂooded the Tacom_a Meat Company s real property (locat,ed in P1erce

Co’unly), 104 Wash, at 269. The plaintiff properly coxnmonoe_d the action in Pierce County
Superior Court, and defendant King 'Cotmty sought a change of yenue, which was denieci. Id.
King County sought a writ of mandamus compelifng Pierce County Superior Court to change

venue. Id. The Sopremc Court denied the writ, holding that an action for negligent injury to

real propcrty'in which the plainﬁff seeks money damages is local in nature, and may only be

1| properly commeﬁced\in ﬂle_county in which the property is located. 104 Wash. at 276. ‘

‘This action arises from the flooding of plaintiff’s' real. proper'ty Jocated in Lewis
County. Plaintiff seeks damages for injuries to his real property caused by this ﬂoodiﬁg.

Consequently, RCW 4.'12.010(1) applies to this case and vests sole jurisdiction ovet this action

in Lewis County Supenor CouIt This Couxt should dlsnnss this actlon for lack of sub_]cct

matier Junsdlc’aon

DEFENDANTS' MOTION TO DISMISS' - 4. . ATIORKEY GINHRAL OF WASHINGTON
. orts Livision

FOR LACK OF SUBJECT MATTER. : - : ‘ " 7141 Cleanwater rive SW ‘

~ JURISDICTION - _ ' : PO Box 40126

Olympia, WA 98504-0126
(360) 5866300
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B. Application of RCW 4.92.010 Does Not Cure the Jurisdictional Defect

Plaintiff may cite RCW 4.92.010 (providing for venue in-actions against the State) in

response to defendants’ motion. However, this statute does ot apply to the jurisdictional issue

before the Court. First, RCW 4.92.010 relates to tfenue for actions ag'ainst the 'S..tate not

-~

jurisdiction. Szm 12 Was‘h State Parks and Rec. C‘omm n, 90 Wn.2d 378, 382 583 P 2d 1193
(1978) (“RCW 4.92. 010 isa general venue statute”) Second the venue requirements of RCW
4.92.010 act in harmony W1th the Jumsdlctlonal rcqulrements -of RCW 4.12. 010(1) as RCW
4.92, 010(3) authorizes venue in “the county where the real property that is the subject of the
actlon is situated.” See Bour y. Johnson, _122 Wn.2d 829, 835, 864 P.2d 380 (1993) (statutes
must be harmonized where possible). Consequently, RCW 4.92.,016 offers plaintiff no relicf

from defendants’ objection to subject matter jurisdiction.

C.  The Court may not Transfer Venue to Lewis County

Pla.mtlff may argue that the Court may cure thls Junsd;tcttonal defect by transferring

venue {o Lew1s County. ThJS argument 1acks merit. A comt lackmg subJect matterjunsdlchon
may do nothing but enter an order of dlsmlssal Howlett v, Weslo, Inc., 90 Wn App 365,368,

951 P. Zd 831 (1998) see also Apex Mercury Mmzng, 24 Wn.2d at 409 A court may transfer

‘venue only after the action has been properly commcnccd in a court with subject matter

jurisdiction over the action:

" Actions instituted in the proper county may be transfetred to another county for -
trial if sufficient cause be shown therefor. When a cause is transferred for trial,
the court to which the. transfer is made has complete Jurisdiction to determine

_the issues in the case. '

DEFENDANTS' MOTION TO DISMISS 5 ' . ATTORNEY GENERAL OF WASHINGTON

FOR LACK OF SUBJECT MATTER - g GomsDivision
JURISDICTION : R , , PO Box 40126
R Olympia, WA 98504-0126

(360) 5866300 .
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Apex Mercury Mmzng, 24 Wn 2d at 409; see also State W, Super Cz‘ of Kzng County, 82 Wn. 2d

356, 360, 144 P. 291 (1914) (transfer of venue from King (‘cunty to Chelan County d1d not |

dest:roy Junsdlcuon where the action was p1operly commenced in ng County)

In this case, pléintiff was required to commence this action in Lewis County Supetior
Court. chevcr; plaintiff disregardcd the jurisdictional requirements of RCW 4.12.01,0(1),
which cannot be cured by a transfer of venue. The only remedy. available to this Court is to

dismiss this action for lack of subject matter jurisdiction.

D. Parties May Not Waive Subject Matter Furisdietion
Plaintiff may argue that defendants somehow waived their objection to subject matter

jurisdicti'ou However, subject matter jurisdiction may not bc wai{red under any circumstances

Skagzt Surveyors and Eng ¥s,. LLC V. Frtends of Skagit County, 135 Wn.2d 542, 556, 958 P.2d B

962 (1 998) (“Whllc litigants, like the cities involved here, may waive thelr right to asscrt a lack
of personal jurisdiction, litigants may not waive subject matter jurisdiction.”) (emiphasis in

original). Consequently, defendants cannot waive their objection to subject matter jurisdiction.

VL. CONCLUSION

RCW4.12.010(1) vests sole subject matter jurisdiction over this action in' Lewis

1| County Superior Court because Lewis County is where plaintiff’s injured real property is

located Plamuﬂ‘ dlsrcgarded this requirement and commcnced this action in Klng County |

Supenor Court. This Court must dlsmlss llus action for Iack of subject matter Jurlsd1chon

i
i
DEFENDANTS' MOTION TO DISMISS | 6 - ATTORNEY GENERAL OF WASHINGTON
o - Torts Division
FOR LACK OF SUBJECT MATTER | ) . ) 7141 Clomwater Drive SW
JURISDICTION ) . PO Box 40126
. . Olympia, WA. )8504-0126

K ) (360) 586-6300
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DATED this 14th day of June, 2011.

ROBERT M. MCKENNA
_ Attorney General

. By s/ Mark Jobsort
s - Mark Jobson, WSBA No. 22171
: © - Assistant Aﬁ:omey General
State of Washington
P.O. Box 40126
Olympia, WA 98504- 0126
Telephone: (360) 586-6300
Facsimile: (360) 586-6655 .
. ‘Email: markj@atg.wa.gov
- Attorneys for Defendant -
Department of Natural Resources

CERTIFICATE OF SERVICE

I heréby certify that on. Jime 14, 2011, I caused to be electronically filed the foregoing
document with the Cletk of the Court usmg the King County E~fi11ng system and served on

_counsel of record:

> via ABC Legal Messenger to:

Mr. Darrell L. Cochran

Pfau Cochran Vertetis Kosnoff, PLLC
911 Pacific Avenue, Suite 200
Tacoma, Washmgton 98402 -

I certify under penalty of per_]ury under the laws of the state of Wash_mgton that the
foregoing is true and correct. ' ‘

ROBERT M. MCKENNA |
Attorney General

s/ Mark C. Jobson: '
MARK C. JOBSON, WSBA # 22171
- Assistant Attorney General
Office of the Attorney General — Tort D1V1910n )
7141 Cleanwater Dr. SW
Olympia, WA "98504-0126
Telephone: (360) 586-6300.

DEFENDANTS' MOTION TO DISMISS 7 ATTORNEY GENERAL OF WASHINGTON

FOR LACK OF SUBJECT MATTER : AL e e o SW

. .TURISDICTION : . PO Box 40126

Olympia, WA 98504-0126
(360) 586-6300
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e HONORABLE JAMES CAYCE

FILED

KING COUNTY, #ASHINGTON
NN O G201

SUPERIOR GOus LLERK
B‘{ STEPHWEW&UON

DERUTY

N THE SUPERIOR COURT OF THE STATE OF WASHINGTON '
IN AND FOR THE COUNTY OF KING- :

CONNIE DAVIS, petsonalty; SPENCER
DAVIS, personally; aiid DIRTY THUMB
NURSERY, a Washingfon State soIe
propnetorshlp, ' .

A .

STATE OF WASHINGTON DEPARTMENT

|t OF NATURAL RESOURCES;

‘WEYERHAEUSER COMPANY, a '
Washington corporation; and GREEN -
DIAMOND RESOURCE COMPANY, a

Washmgton comorahon,

Defendants

No. 102420100 KNT
AR 1SS .

B

| 4PREOPOSED}ORDER GRANTING |

DEFENDANTS MOTION TO DISMISS
FOR LACK OF SUBJECT IV.[ATTER
- JURISDICTION .

THIS MATI‘ER came before the Cout on. Defendants’ Motion to Dismiss for Lack of

SubJ ect Mattet Jurisdiction (“Motion”). The Court rewewed ﬂze Mouon, B TESPONSS Q% 2;»

74
"
i

| Order Grarzanqufzndmd;s" Moﬁon ta Dismiss fbr Lack of Sulyect

Matter Jw'zsdictzon I

. EXHIBIT_

'[}rﬁg . '3&&

1221 Second Avenue, Suite 500 |
Seslfle, Washington 98101—2925 o
Telephone: (208) 6231745 -
Facsimile: (208) 623-7789
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IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR LEWIS COUNTY

WILLIAM RALPH, individually, NO. 11-2-05769-1 KNT

Plaintiffs, PLAINTIFFS' OPPOSITION

TO DEFENDANTS“MOTION
vs TO DISMISS FOR LACK OF
| ORI HALT
STATE OF WASHINGTON | DI
DEPARTMENT OF NATURAL , HEARING DATE: June 17, 2011
RESOURCES, a Washington State Public
Agency,
Defendants.
L. RELIEF REQUESTED

In Young v. Clark, 149 Wash.2d 130 (2003), 65 P.3d 1192 (2003) the Washington
State Supreme Court, en banc, eliminated earlier confusion about the subject matter
jurisdiction of Washington®'s superior courts. Overruling and reversing previous case law, the
Court unanimously struck down a legislatively-created, jurisdiction limiting statute (RCW
4.12.020) as violative of article 1V, section 6 of the state constitution. See Young, 149
Wash.2d at 133. ““The language of the constitution is not that the superior courts shall have
exclusive jurisdiction, but it gives to the superior courts universal original jurisdiction.”.
(emphasis added) Id. at 134, quoting Moore v. Perrot, 2 Wash. 1, 4, 25 P. 906 (1891). The
PLAINTIFES' OPPOSITION TO DEFENDANT'S PFAU COCHRAN VERTETIS AMALA, PLLC

MOTION TO DISMISS FOR LACK OF SUBJECT 011 Pacific Avenue, Suite 200
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Court went on to strike down jurisdictional limits from a similarly restrictive statute, as well.
Id. ““{T]he filing reqﬁirements of RCW 36.01.50 relate only to venue, not to the trial court™s
subject matter jurisdiction.” Id., quoting Shoop v. Kittitas County, 149 Wash.2d 29, 37, 65
P.3d 1194 (2003).

Defendants® motion asks this court to similarly violate the state constitution®s article
IV, section 6, by unlawfully treating RCW 4.12.010 as a statutorily superseding limit to the
superior court"s constitutionally-defined subject matter jurisdiction. Plaintiffs® assert that this
Court must decline Defendants™ invitation and deny the motion to dismiss for lack of subject
matter jurisdiction.

Even if this Court was to ignore the clear guidance of Young v. Clark regarding the
superior court of King County“s subject matter jurisdiction in this case, Plaintiffs further
submit that the damages at issue here stem from tortious and illegal conduct including
negligence, conversion and trespass, which amount to personal interests and are therefore
transitory in nature and not limited to “injuries to real property” as envisioned by RCW
4.12.010.

And finally, if the court were to find elements of Plaintiffs® claims so unique to the
property that a judicial presence within the same county as the property is essential, then the
least restrictive and the only constitutional option would be to change venue, rather than
improperly entering dismissal for lack of subject matter jurisdiction on all claims.

II. STATEMENT OF FACTS

For the purposes of the underlying motion, the facts contained within the Plaintiffs

complaint are not in material dispute. The following is a recitation of those averred facts

relevant to the instant motion.

PLAINTIFFS' OPPOSITION TO DEFENDANT'S PFAU COCHRAN VERTETIS AMALA, PLLC
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On December 3rd and 4th, 2007, rainfall triggered roughly 2,000 landslides on clear
cut and otherwise de-stabilized property on lands owned by the defendants. The millions of
tons of mud and debris deposited in the Chehalis River system displaced the water, causing
flooding of record proportion. Declaration of Darrell L. Cochran ("Cochran Declaration™),
Exhibit A. Plaintiffs homes and property were destroyed by this flooding. Plaintiffs™ homes
and businesses suffered extensive damage due to the flooding. Cochran Declaration, Exhibit
B. Their property was damaged, much of it ruined and some of it entirely washed away.
Cochran Declaration, Exhibit A and B.

Plaintiffs properly and timely brought their complaint in King County against King
County business residents, Weyerhaeuser and Green Diamond Resource Company, and joined
Defendant DNR in this venue under RCW 4.92.010, as an additional defendant. Cochran
Declaration. §6.  Plaintiffs seek monetary damages for the amount of injury suffered és a

result of Defendants® unlawful and tortious conduct.

1. STATEMENT OF ISSUES

A. Whether subject matter jurisdiction for this action is proper in King County Superior
Court, in keeping with the unanimous Supreme Court opinion in Young v. Clark, 149
Wash.2d 130 (2003), 65 P.3d 1192 (2003), which found that only the state constitution can
determine original jurisdiction, and that legislatively created statutes, like RCW 4.12.010,
relate only to venue, not to the trial court*s subject matter jurisdiction.

B. And in the alternative, whether the King County Superior Court has jurisdiction over
the instant action when the Plaintiffs seek a remedy of money damages arising out of injury to
real, personal, and business property, or “personal interests,” but do not seek relief related to

the title or other disposition specific to the real property.
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V. EVIDENCE RELIED UPON

As the underlying facts are not in dispute, Plaintiffs opposition relies on the pleadings
already filed with this court, along with the Declaration of Darrell L. Cochran and the exhibit
attached to it.

V. AUTHORITY

A. Defendants Motion Must Be Denied Because the State Constitution Controls,

Not RCW 4.12.010, Vesting Universal Original Jurisdiction with All State
Superior Courts.

“The superior court shall ...have original jurisdiction in all cases and of all
proceedings in which jurisdiction shall not have been by law vested exclusively in some other
court.” WASH. CONST. art. IV. Thus, the state constitution, not the legislature, gives the
superior courts universal original jurisdiction. Id.; Young v. Clark, 149 Wash.2d at 133-34.
The legislature is empowered only to “carve out” the limited jurisdiction of inferior courts.
Young v. Clark, 149 Wash.2d at 133-34. Otherwise, the superior court retains original
jurisdiction in all cases and over all proceedings. WASH. CONST. art. IV, § 6; Clark at 133.

Young v. Clark required the state Supreme Court to analyze the inconsistencies of
RCW 4.12.020(3), which provides a motor vehicle accident plaintiff “the option of suing
either in the county in which the cause of action or some part thereof arose, or in the county in
which the defendant resides, or if there be more than one defendant, where some one of the
defendants resides, at the time of the commencement of the action,” with the express grant of
universal original jurisdiction to the states superior courts accorded in article 1V, section 6 of
the Washington state constitution. Jd. at 134. In determining whether the legislature™s
authority to limit subject matter jurisdiction as among superior courts violates article 1V,
section 6 of the state constitution, the Court held, “Our previous interpretation of RCW

4.12.020 construed the statute to limit subject matter jurisdiction as among superior courts.
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So understood, the_ statute violates article IV, section 6 of the state constitution.” Id.
Defendants™ motion would require this court to ignore the same constitutional
violation the Supreme Court forbade in Young v. Clark, and instead create an impermissible
legislatively-created subject matter limitation from RCW 4.12.010. Defendants cite Judge
James Cayce“s ruling of June 9 in Davis v. DNR, but they do so without mention of a court's
obligation to construe statutes consistently with the constitution. See id., State v. Clausen,
160 Wash. 618, 632,295 P. 751 (1931). Plaintiffs urge this Court to follow the plain meaning
of the constitution“s clear language on this issue and deny Defendants™ Motion to Dismiss for
Lack of Subject Matter Jurisdiction. See City of Tacoma v. Taxpayers of City of Tacoma, 108
Wash.2d 679, 706, 743 P.2d 793 (1987) (“Where the language of the constitution is clear, the

words used therein should be given their plain meaning.”).

B. Defendant’s Motion Should Also Be Denied Because Plaintiffs’ Action is
Transitory in Nature as Seeking Primarily Monetary Damages for Personal
Interests to Both Real and Personal Property.

Washington courts have long recognized the power of a court to determine personal
interests in real property located outside the immediate jurisdiction. See Silver Surprize, Inc.
v. Sunshine Mining Co., 74 Wn.2d 519, 445 P.2d 334 (1968). The courts acknowledge the
distinction between jurisdiction to adjudicate title to land and jurisdiction to settle the parties™
personal interests in real estate. (“No one would question that an action brought to try the
naked question of title to land must be brought in the state where the land is situate. However,
where the basis of the action is transitory and one over which the court has jurisdiction, the
court may hear and determine the action even though a question of title to foreign land may be
involved, and even though the question of title may constitute the essential point on which the

case depends.”) Id. at 526. For example, while a superior court lacks jurisdiction to directly

PLAINTIFFS' OPPOSITION TO DEFENDANT'S PFAU COCHRAN VERTETIS AMALA, PLLC
MOTION TO DISMISS FOR LACK OF SUBJECT 911 Pacific Avenue, Suite 200

MATTER JURISDICTION - 50f12 Tacoma, WA 98402
i Phone: 253-777-0799 FAX: 253-627-0654
Appendix 154




O ©O© 00 N o o b~ 0w N =

[N T 2 T S T T VO U U U N S N S

affect title to real property located in another country, the court does possess jurisdiction to
indirectly affect title to such property by apportioning interests among individuals over whom
it has personal jurisdiction. See In Re the Marriage of Kowalewski, 163 Wn.2d 542, 182 P.3d
959 (2008) (determining persénal interests in real property located in Poland pursuant to a
marriage dissolution).

Washington®s Supreme Court has routinely rejected jurisdictional challenges where
personal interests in real property have been at stake. See id. (affirming power of
Washington court to adjudicate parties* interests in Idaho real estate in a breach of contract
claim); Donaldson, 40 Wn.2d at 251 (affirming power of Washington court to adjudicate
parties® interests in California real estate in a partnership dissolution); Elsom v. Tefft, 140
Wash. 586, 591, 250 P. 346 (1926) (affirming power of Washington court to adjudicate
parties™ interests in mining claims located in British Columbia in an action brought to enforce
a trust); Smith v. Fletcher, 102 Wash. 218, 220, 173 P. 19 (1918) (“It is a universal rule that
the courts of one state cannot pass judgment on the title to land in another state. But, where
the action is aimed at the personal relations of parties in connection with property beyond the
jurisdiction, it is well recognized that courts may afford relief.”); Rosenbaum v. Evans, 63
Wash. 506, 508-09, 115 P. 1054 (1911) (“a suit for the specific performance of a contract to
convey real estate is a transitory one . . . [which] affects the parties to the action personally,
but does not determine the title) (collecting cases); Sheppard v. Coeur d’Alene Lumber Co.,
62 Wash. 12, 15, 112 P. 932 (1911) (%,,[W]hen the title is incidental the court possessing
jurisdiction of the contract which is in its nature transitory, may even inquire into the very title
let the lands lie where they may.* (quoting Henwood v. Cheeseman, 3 Serg. & Rawle 500,

504 (Pa. 1817))); State ex rel. Scougale v. Superior Court, 55 Wash. 328, 104 P. 607 (1909)

PLAINTIFES' OPPOSITION TO DEFENDANT'S PEAU COCHRAN VERTETIS AMALA, PLLC
MOTION TO DISMISS FOR LACK OF SUBJECT 911 Pacific Avenve, Suite 200

MATTER JURISDICTION - 6 of 12 Tacoma, WA 98402
. Phone: 253-777-0799 FAX: 253-627-0654
Appendix 155




S O o N O O b~ W N =

[ T | I N e N A . e e O S N

(recognizing court"s power to establish and enforce a trust in real property located outside
state).

Here, the trial court™s jurisdiction over the parties and this action clearly encompasses -
the power to adjudicate the parties™ personal interests in the real property located in Lewis
County. The subject matter of the suit -- negligence, trespass, tortious interference with
contractual relations and business expectancy, conversion and inverse condemnation - is an
action in which a court with personal jurisdiction over the defendants, like King County here,
also has jurisdiction to determine the parties” relative interests in all property brought to the
court’s attention. See Kowalewski, 163 Wn.2d at 550.

In addition, Washington law is clear, actions for monetary damages to real property
are transitory in nature and may be brought in the county in which the defendant resides.
Shelton v. Farkas, 30 Wn. App. 549, 553, 635 P.2d 1109 (1981) ( “[t]he term ,,transitory
action™ encompasses those actions which at common law might be tried wherever personal
service can be obtained as opposed to in rem proceedings which are local in nature™). Actions
described in RCW 4.12.010, which must be brought in the county where the property is
located, are “local”, while “transitory” actions are those described in RC'W 4.12.025, which
may be brought where the defendant resides. See State ex rel. U.S. Trust Co. v. Phillips, 12
Wn.2d 308, 315, 121 P.2d 360 (1942). Actions for monetary recovery are in personam and
are transitory in nature. Here, Plaintiffs** action against defendants is solely for monetary
damages, is transitory in nature, and may be brought in King County, where the Defendants
reside.

Contrary to Defendants' suggestion, Plaintiffs claims are transitory in nature. In

Washington State Bank v. Medalia Healthcare L.L.C., the Washington Court of Appeals held

that an action where the plaintiff seeks exclusively monetary recovery is in personam and
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transitory in nature and is therefore not subject to the requirement of RCW 4.12.010 that local
actions be commenced in the county where the property is located. 96 Whn. App. 547, 558,
984 P.2d 1041, 1047 (1999). The Courts holding is consistent with the general trend to limit
the applicability of the local action rules. See Andrews v. Cusin, 65 Wn.2d 205, 207, 396 P.2d
155 (1964) (“rules or statutes which require that actions for injuries to land be brought at the
situs of the land have been severely criticized, as having no sound basis in reason”); Mueller
v. Brunn, 313 N.W.2d 171, 796-97 (Wis. 1982) (stating that “courts wherever possible have
consistently construed actions concerning real estate to be transitory rather than local” and
that the trend is toward making all money damage actions transitory). Here, Plaintiffs® claims
are transitory in nature as they solely seek monetary damages for damages caused by the
defendants. Title to or disposition of Plaintiffs* land is not in question or dispute.

Moreover, as Plaintiffs* claims are transitory in nature, they may be brought where the
defendants reside, King County, in accordance with RCW 4.12.025. In McLeod v. Ellis, the
Washington Supreme Court found that an action for the conversion of timber seeking the
value of the trees was transitory and could be brought in a county other than the one in which
the land where the trees were harvested was located. 2 Wash. 117, 122, 26 P. 76 (1891)
(finding that the complaint sufficiently pleaded a claim for conversion as opposed to a claim
for injury to real property). In McLeod, the defendant cut down, removed, and disposed of
trees located on the plaintiffs property; thus, causing injuries to the real property valued at
approximately $14,000. Id. The McLeod defendant challenged the court's jurisdiction over
the claim as the suit was not filed in the Salhe county in which the property was located. The
Washington Supreme Court concluded that the plaintiff*s action was one for the value of his
trees without any claim for injury to the land. Here, Plaintiffs® have similar claims of damage

to real property that does not constitute “injury to the land” as outlined in RCW 4.12.010.
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Plaintiffs™ real property damage includes flood damage to their residences, outbuildings, and
business property.

Finally, Washington Courts have not limited this allowance for transitory claims to
conversion actions. In Silver Surprize, Inc. v. Sunshine Mining Co., the plaintiff brought a
breach of contract claim concerning an exchange of conveyances and mining of property
located in Idaho. 74 Wn.2d 519, 520, 445 P.2d 334 (1968). The defendant asserted an
affirmative defense of adverse possession. Id. at 521. The trial court dismissed for lack of
subject matter jurisdiction because it viewed the subject of the action to be the determination
of the title to the property in Idaho. Id. at 522. The Washington Supreme Court reversed
noting that the contract action was transitory and recognizing that “[t]he view is generally
maintained that where the relief sought acts upon the party personally and does not require the
court to deal directly with ,,the real estate itself, the proceeding need not be maintained in the
state or county where the property is situate.” Id. at 525-527. The court held that “where the
basis of the action is transitory and one over which the court has jurisdiction, the court may
hear and determine the action even though a question of title to foreign land may be involved,
and even though the question of title may constitute the essential point on which the case
depends.” Id. at 526. Here, the Plaintiffs* are solely seeking monetary damages. The Court
will not have to deal directly with the real property that was damaged as a result of the
negligence of the defendants. Moreover, in Silver Surprize, the plaintiff*s claim indirectly
dealt with the determination of the title of real property in Idaho; yet the Washington Supreme
Court held the plaintiff's claim was transitory and jurisdiction was proper in Washington.
Here, title to the real property is not a question to be decided. Again, Plaintiffs™ are primarily

seeking monetary damages, and other relief not associated with Plaintiffs™ real property.
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Here, Plaintiffs state five causes of action targeted against Defendants in their
complaint. Fach can be characterized as personal to them, rather than relating exclusively to
the property. First, Plaintiffs pleaded Negligence, a transitory action, remedied by general
and special damages. Second, the Plaintiffs pleaded Trespass, which may appear as localized,
but as the trespass was temporary (ie: the waters and debris receded), the Plaintiffs did not
request the normal remedy, ejectment. Instead, they seek money damages for the effect of the
tresspass. Third, the Plaintiffs pleaded conversion, which has been held to constitute a
transitory action under RCW 4.12.010. Wash. State Bank, 96 Wn. App. at 558. Fourth, the
Plaintiffs pleaded tortious interference with business expectancy, which is personal to the
Plaintiffs and are remedies solely by monetary damages equal to lost profits. Fifth and
finally, Plaintiffs pleaded the Shoreline Management Act of 1971, which relates exclusively

to the actions of the defendant on its own property, and does not affect the rights to property

contemplated in in rem jurisdiction.

C. The Court Has a Less Restrictive, Constitutional Option to Recognize the
“Venue Only” Character of RCW 4.12.010.

If, and only if, the court were to find some elements of Plaintiffs* personal, transitory
interests in real property so unique to the property“s physical location that resolution of the
claims could only be properly adjudicated in the county in which the property exists, then the
only constitutionally permissible option would be to change the venue. Plaintiffs submit that
venue is proper in King County. However, if the Court believes the property®s location is so
particular to the claims asserted, then a recognition of the Supreme Court™s “venue-only”
interpretation of statutory provisions of RCW 4.12.010 prescribed by the Young v. Clark
opinion would require the denial of Defendants™ motion to dismiss for lack of subject matter

jurisdiction and instead a separate consideration of the case®s mostappropriate venue.
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VL CONCLUSION

Defendants motion must be denied because the plain language of the state
constitution confers original jurisdiction to the King County Superior Court. A unanimous
state Supreme Cowrt has ruled unequivocally that filing requirements, like those statutorily
prescribed in RCW 4.12.010, pertain only to venue questions, not té subject matter
Jurisdiction. In addition, the Plaintiffs* transitory personal interests damaged as a result of
Defendants* unlawful and tortious acts are clearly within this court's power despite the
physical location of the property in question. In the alternative, if the court finds certain
elements of Plaintiffs claims to be local interests, unique to the properties*™ physical location,
then venue change, not dismissal of the action as a whole, is the only appropriate remedial
action.

Dated this 17th day of June, 201 1.

PFAU COCHRAN VERTETIS AMALA, PLLC

ORIt

Darrell L. Cochran, WSBA No. 22851
darrell@pcvalaw.com
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I, Ami Erpenbach, hereby declare under penalty of perjury under the laws of the
State of Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on
today“s date, I served via E-Service, and by Facsimile to Attorney Mark Jobson, indjcated

below, by directing delivery to the following individuals:

Mark Jobson

Attorney General of Washington

7141 Cleanwater Drive SW

P.O.Box 40126

Olympia, WA 98504-0126

Attorney for: State of Washington Dept. of Natural Resources

Kelly P. Corr

Seann C. Colgan ,

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorneys for: Green Diamond Resource Company

Joshua J. Preece

Corr Cronin Michelson Baumgardner & Preece, LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorney for: Green Diamond Resource Company

Louis D. Peterson

Hillis Clark Martin & Peterson, P.S.
1221 Second Avenue

Suite 500

Seattle, WA 98101

Attorney for: Weyerhaeuser Company

DATED this 17th day of June, 2011.

ach

Ami EM L/ ’

Legal Assistant to Darrell L. Cochran

4852-3823-8729, v. 1

PLAINTIEFS' OPPOSITION TO DEFENDANT'S PFAU COCHRAN VERTETIS AMALA, PLLC
MOTION TO DISMISS FOR LACK OF SUBJECT o1 Pacific Avenue, Suite 200

MATTER JURISDICTION - 12 of 12 Tacoma, WA 98402
i Phone: 253-777-0799 FAX: 253-627-0654
Appendix 161




110621

Plan Cocheans Vertetls Asats
JUN 21 204

Tavoms. Offioe

ATO:10 IN

THE HONORABLE LEROY MCCULLOUGH

STATE OF WASHINGTON
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STATE OF WASHINGTON
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‘ In his response, plaintiff contends that the legislature’s jurisdictional restriction in
RCW 4.12.010(1) is unconstituﬁonal, and that all claims for damages are transitory such that
the claims may be brought in any county where a defendant resides. In doing so, plaintiff asks

this Court to disregard long established controlling precedent and the legislature’s

unambiguous mandate: actions for injuries to real property “shall be commenced” in the

county where the real property is located. RCW 4.12.010(1); Cugini v. Apex Me}'cury Mining
Co., 24 Wn.2d 401, 409, 165 P.2d 82 (1946). Plaintiff disregarded this requirement when he
commenced this action in King County to recover damages for injury to his real property in
Lewis County, énd now invites the Court to do the same. The Court should decline plaintiff’s
invitation and dismiss this action for lack of subject matter jurisdiction. |
A, The Jurisdictional Requirements of RCW 4.12.010(1) Are Constitutional.

Plaintiff relies upon Young v. Clark, 149 Wn.2d 130, 65 P.3d 1192 (2003), to attempt to
escape from RCW 4.12.010(1)’s jurisdictional requirements. However, Young interpreted a
different statute, RCW 4.12.020(3), and involved an action to recover damages for personal
injury, which are transitory in nature, Mendoza v. Neudorfer Engineers, Inc.,
145 Wn. App. 146, 156, 185 P.3d 1204 (2008). Young, 149 Wn.2d at 132-133. Therefore,
Young does not address the Supreme Court’s llolaing in Apex Mercury Mining regarding RCW

4.12.010(1) and jurisdiction over actions for injuries to real property.

Moreover, plaintiff’s constitutional argument requires the Court to read article IV
section 6 of the state constitution in isolation, ignoring language used in the rest of the
constitution. Section 6 vests “the superior court” with original jurisdiction over cases “in
which the demand or the value of the property in controversy amounts to three thousand
dollars or as otherwise determined by law,” and also “in all cases and of all pfoceedings in
which jurisdiction shall not have been by law vested exclusively in some other court.”
Const. art. IV, § 6. Though this section does vest jurisdiction in the superior court, it does not
describe which superior court. The state constitution uses “the superior court” to refer to the

superior court for a particular county. See Const. art. IV, § 5 (election of judges to the superior
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court for each county). In contrast, the constitution uses “superior courts” when discussing all
superior courts. See Const. art, IV, § 1 (“The judicial power of the state shall be vested in a
supreme court, superi’or courts, justices of the peace, and such inferior courts at the legislature
may provide.”), §11 (“The supreme court and the superior courts shall be courts of record, and
the legislature shall have power to provide that any of the courts of this state, excepting justicés
of the peace, shall be courts of record.”), § 13 (“The judges of the ‘supreme court and judges‘ of
the superior courts shall severally at stated times, during the continuance m office, receive for
their services the salaries prescribed by law therefore; which shall not be increased after their
election, nor during the term for which they shall have been elected.”), § 24 (“The judges of
the Superior courts, shall frmﬁ time to time, establish uniform rules for the governance of the

superior courts.”) (emphasis added).

According to authority cited by plaintiff, “Where the language o>f the constitution is
clear, the words used therein should be given their plain meaning.” City of Tacoma v.:
Taxpayers of City of Tacoma, 108 Wn.2d 679, 706, 743 P.2d 793 (1987). Section 6 authorizes
the legislature to vest jurisdiction for actions involving iﬁjury to real property only in the
superior coust for the county where the property is located. Consistent with this authority, the
Supreme Court has upheld the jurisdictional nature of RCW 4.12.010(1). Apex Mercury
Mining; 24 Wn.2d at 408. ‘

B. Actions Seeking Damages foxr Injury to Real Property Are Local, Not Transifory

Plaintiff’s contention that all actions for damages are transitory ignores control_ling
precedent. In fact, actions seeking damages for injury to real property are local in nature, and
must be brought in the county where the property is located. State ex rel. King County v.
Superior Court of Pierce County, 104 Wash. 268, 276, 176 P. 352 (1918). To determine the
nature: of an action, the Court should look to the subject ﬁlatter of the complaint.
Silver Surprize, Inc. v. Sunshine Min. Co., 74 Wn.2d 519, 522, 445 P.2d 334 (1968)

(examining plaintiff’s complaint and determining that it was “patently a contract action”).
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Here, the subject; matter of plaintiff’s complaint is plainly the injﬁry caused to his real
and personal property arising from flooding of his real property. Plaintiff seeks the same relief
sought by the plaintiff in Kz‘h.g County — in this case, damages for injury to real property
located in Lewis County. The fact that plaintiff seeks only money damages does not convert

this action from local to transitory.

C. Plaintiff Relies Upon Inapposite Legal Authority

Plaintiff does not dispute that King County holds that actions for injury to real propefty
are local, not transitory. Insteéd, plaintiff cites three categories of cases to support his
erroneous contention that all actions for damages are framsitory. Cases in the first category
hold that actions for breach of contract are iransitory. Cases m the second category hold that
actions for tortious injury to personal property are transitory. Cases in the third category hbld
that equitable actions are transitory. None addresses the Court’s Jjurisdictioral defect in this
case, where plaintiff seeks damages for injury to his real property.

1. Actions for breach of contract are transitory.

- Plaintiff cites fo Shelton v, Farkas in sapport of the proposition that actions for
damages for injury to real property are transitory. Response at 8. However, Shelton had
nothing to do with real property. In Shelfon, the plaintiff (residing in King County) brbught an
action for breach of contract for the séle of a violin in King County Superior-Court against a
defendant residing in Kittitas County. 30 Wn. App. 549, 550-52, 635 P.2d 1109 (1981). Upon
defendant’s request, the King County Superior Court transferred venue to Kittitas County. Id.

at 552. On appeal, the plaintiff argued that the King County Superior Court erred by

‘transferring venue. Id. at 553. The Court of Appeals disagreed, holding that an action for

breach of contract is transitory and that venue for such an action may lie where one of the
defendants resides. Id. at 553-54. Shelton did not involve a claim for damages from injury to

real property, and is inapposite to the issue at hand.

Plaintiff>s other authority is similarly indpplicable. State ex rel. U.S. Trust Co. v.

Phillips held that an action for breach of contract (in that case, for the sale of timber) is
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transitory, which may be brought in the county where one of the defendants resides. 12 Wn.2d
308, 315, 121 P.2d 360 (1942). Silver Surprize held that an action for breach ofl contract (in
that case, for the mining of land in Idaho) is transitory, even where the defendant asserts
ownership of real property as a defense. 74 Wn.2d at 522-2I4. Andrews v. Cusin held that an
action for breach of contract (in that case, express and implied warranties for potato seedlings)
is transitory and may be brought where the defendant resides. 65 Wn.2d 205, 209, 396 P.2d
155 (1964). Shéppard v. Coeur d’'Alene Lumber Co., 62 Wash. 12; 112 P. 932 (1911), was an
action for breach of lease to recover unpaid rent. None of these cases address the issue now
before the Court: whether this Court has subject matter jurisdiction over an éction for damages

for injury to real property in Lewis County.

2, Actions for tortious injury to personal property, unrelated to injuries'tb
real property, are transitory.

Plaintiff overstates the holding of Washington State Bank v. Medalia Healthcare,
L.L.C. Response at 8. In that case, a lender sued the purchaser of medical equipment
(in which the lender had a security interest) for conversion, claiming damages in the amount of
the value of the equipment. Washington State Bank v, Medalia Healthcare L.L.C., 96 Wn.
Aﬁp. 547, 548, 984 P.2d 1041 (1999). The court stated, “[W]e hold that a ccmveréion action
thre the plaintiff seeks exclusively monetary recdvery is in persona and tramsitory in nature
and is therefore not subject to the requirement of RCW 4.12.010(2) that local actions be
commenced in the county where the personal property is located."’ Id. at 558. Medalia is
inapposite — it relates only to actions for damages for conversion of personal property and did

not relate to real property in any way.

McLeod v. Ellis does not help plaintiff. In Aj)ex Mercury Mining, the Supreme Court
described its holding in McLeod as follows: “[McLeod] held that an action commenced in the
county other than that where the property was located would not give the court jurisdiction.”
24 Wn.2d at 404. In MclLeod, the plaintiff’s claim was for conversion of timber, not for injury
to real property, and was therefore transitory. 2 Wash. at 122. Likewise, the plaintiff’s action
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for negligent injury to personal property in Andrews wds heldj to be transitory. 65 Wn.2d at |
209. None of these cases stana for the proposition that this Court may exercise subject matter
Jurisdiction over an action seeking damages for injury to real property in Lewis County.

3. Equitable relief is transitory. l

Plaintiff’s remaining authority establishes that actions in equity are transitory. In re the

Marriage of Kowalewski, 163 Wn.2d 542, 182 P.3d 959 (2008) (marriage dissolution);

Donaldson v. Greenwood, 40 Wn.2d 238, 232 P.2d 1038 (1952) (enforcement of equitable

trust); Elsom v. Tefft, 140 Wash. 586, 250 P. 346 (1926) (enforcement of trust in equity);
Rosenbaum v. Evans, 63 Wash. 506, 115 P. 1054 (1911) (equitable decree to reform a deed);
State ex. rel. Scougale v. Superior Court, 55 Wash. 328, 104 P. 607 (1909) (enforcement of
equitable trust). These cases are inapposite because plaintiff does not seck equitable relief.

D. Lacking Subject Matter Jurisdiction, This Court May Not Transfér Venue
Plaintiff does not dispute that if this Court lacks subject matter jurisdiction, it may only

enter an order of dismissal. Young, 149 Wn.2d at 133 (“When a court lacks subject matter
jurisdiction in a case, dismissal is the only permissible action the court may take.”).
Nonetheless, plaintiff requests a ltransfer of venue to Lewis County as an alternative form of
relief. Response at 11. Absent subject matter jurisdiction, this Court should disregard
plaintiff’s request for alternative venue, and should dismiss this action.
E. Conclusion

" This action arises from the same sform, in the same county, involving a similarly

situated plaintiff, and assérts the same causes of action as those in Davis et al. v. Washington

' State Department of Natural Resources et al., King County Superior Court No. 10-2-42010-0 |
| KNT, assigned to Judge James Cayce. Judge Cayce granted defendants’ motion for dismissal

on the same grounds.! RCW 4.12.010(1) and controlling precedent vests sole jurisdiction over -

this action in Lewis County Superior Court. This Court should dismiss this action.

! The plaintiffs in Davis moved for reconsideration of Judge Cayce’s decision on June 17, 2011.
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DATED this 20th day of June, 2011.

ROBERT M. MCKENNA
Attorney General

By s/ Mark Jobson
Mark Jobson, WSBA No. 22171
Assistant Attorney General
State of Washington
P.O. Box 40126
Olympia, WA 98504-0126
Telephone: (360) 586-6300
Facsimile: (360) 586-6655
Email: markj@atg. wa.gov
Attorneys for Defendant
Department of Natural Resources

CERTIFICATE OF SERVICE

I hereby certify that on June 14, 2011, I caused to be electronically filed the foregoing |
document with the Clerk of the Court using the King County E-filing system and served on
counsel of record:

XI Hand Delivered to:

M. Darrell L. Cochran
Pfau Cochram Vertetis Kosnoff, PLLC
911 Pacific Avenue, Suite 200

- Tacoma, Washington 98402 .

I certify under penalty of petjury under the laws of the state of Washington that the
foregoing is true and correct.

ROBERT M. MCKENNA
Attorney General

[s/ Mark C. Jobson.

MARK C. JOBSON, WSBA #22171

Assistant Attorney General

Office of the Attorney General — Tort Division
7141 Cleanwater Dr. SW

Olympia, WA 98504-0126

Telephone: (360) 586-6300
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8 IN THE SUPERIOR: COURT OF WASHINGTON FOR KING COUNTY
9 || WILLIAM FORTH, individually; GUY
10 || BAUMAN, individually; EILEEN BAUMAN,| No.10-2-42009-6 KNT
individually; LINDA STANLEY, individually I , _
11 || and as personal representative IN RE THE DEFENDANTS” MOTION TO DISMISS
ESTATE OF CORAL COTTON; » FOR LACK OF SUBJECT MATTER
12 || ROCHELLE STANLEY, as personal ~ JURISDICTION
13 || representative IN RE THE ESTATE OF
CORAL COTTON; DONALD LEMASTER,
14 || individually; and DAVID GIVENS,
{5 individually; -
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1 7 v, o.
18 || STATE OF WASHINGTON DEPARTMENT
19 || OF NATURAL RESOURCES, a Washington
State public agency; WEYERHAEUSER
20 || COMPANY, a Washington corporation; and
21 GREEN DIAMOND RESOURCE
COMPANY, a Washington corporation,
22
Defendants,
23
24 .
25 I.  RELIEF REQUESTED
26 Defendants bring this motion, pursuant to Civil Rule 12(h)(3), to' dismiss this case
27 || because this Court lacks subj ech{ matter jurisdiction. Plaintiffs commenced this action in King
28 ¢ '
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County to recover damages for.'injury to their property from flooding in Lewis County
allegedly caused by defendanté’ actions. All of plaintiffs’ injuries atise from this flooding.
However, Washington law x./ests exclusive subject matter jurisdiction over this action in Lewis»
County Superior Court. Consequently, because this Court lacks subject matter jurisdicﬁon,

this,lawsuit should be dismissed.

I STATEMENT OF FACTS

Plaintiffs own real property located in Lewis County, Washington. Complaint T 2.1-
2.7. Deﬁi’ndants own timberlands property in Lewis County upon which théy conduct forest
practices (including harvesting trees). Complaint § 1.2, 2.8-2.10. Defendant Washington
Stafe Department of Natural Resources also regulates these forest practices.
Complaint 9 1.2, 2.8, Plaintiffs allege that defendants eﬁgaged in negligent forest practices
that contributed to flooding, causing damage to plaintiffs’ property. Complaint § 1.2, 5.2. |

This case is one of five filed in King County Superior Court arising from the same

flood, brought' by similarly situated plaintiffs seeking damages for injury to their respective

real property. In Davis et al. v. State of Washington Department of Natural Resources et al.,
King Couhty Superior Court No. 10-2-42010-0 KNT, assigned to Judge James Cayce,
defendants rﬁoved for dismissal on the same groundé identified in this motion, Judge Cayce
granted defendants’ motion for dismissal by order idatecl June 9, 2011. For the Court’s

convenience, a copy of Judge Cayce’s order is attached to this motion as Exhibit A.

Defendants’ Motion io Dismiss Jor Lack of Subject ~ HILLIS CLARK MARTIN & PETERSON P.S.
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Matter Jurisdiction - 2 Seattle, Washington 98101-2025

Telephone: (206) 623-1745
Facsimlle: (206) 623-7789

Appendix 170




VoS- B> NS S U SO N6 R

0 ~I N U bW N = OO Yy i DA W N O

L. STATEMENT OF ISSUE

~ Plaintiffs alle’ge that their real propérty, located in Lewis County, was damaged by
flooding caused by defendants’ negligent or otherwise tortious conduct. Plaintiffs
commenced this action in King“County Superior Court to recover their damages. In light of
RCW 4.12.010, which requires actions involving injury to real property to be brought in the
county where such property is located, gbquld this action be dismissed because this Court

lacks subject matter jurisdiction? . .

1V. EVIDENCE RELIED UPON

This motion is based upon plaintiffé’ complaint and all other documents on file with

the Court in this action.

V. LEGAL AUTHORITY

Defendants seek dismissal of this action pursuant to Civil Rule 12(h)(3), which states,
“Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction ‘
over the subject matter, the court shall dismiss the action.”

A. Tux COURT LACKS SUBJECT MATTER J URIS];’)ICTION OVER THIS ACTION.

Where an action involves injury to real property, only the court in the county where
the property is located has jurisdiction over the actioﬁ. RCW 4.12.010(1). The relevant
statute (fonnerly codified at Reﬁn. Rev. Statues §204) sta1£es: |

Actions for the follox;ving causes shall be commenced in the county in which.

the subject of the action, or some part thereof, is situated: (1)... for any injury

to real property.,

RCW 4.12.010(1). As the Supreme Court held in Cugini v. Apex Mercury Mining, Co.,

| 24 Wn.2d 401, 409, 165 P.2d 82 (1946), “The provisions of §204 are jurisdictional in.

Defendants’ Motion to Dismiss for Lack of Subject ~ HILLIS CLARK MARTIN & PETERSON P.S.
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character. Actions involving title or injury to real property ma.y.only be commenced in the
county in which thé real property is situated. Otherwise, the action must be dismissed for
want of jurisdiction.” (Emphasis added). : |

Even an action seeking only money damages for injury to real property, not involving

title to or possession of real proioerty, must be brought in the county where the property is

located. State ex rel. King County v. Superior Court of Pierce County, 104 Wash, 268, 2176,

176 P. 3‘52 (1918). In that case, the plaintiff receiver of the Tacoma Meat Company sought
damages from defendants King County and Pierce County, alleging negligent diversion of the
Puyallup River that ﬂboded the Tacoma Meat Company’s real property (located in Pierce
County). 104 Wash, at 269. The plaintiff propeﬂy comménced the actién in Pierce County
Superior C-ourt, and defendant King County sought a change of venue, which was denied. Id.
King County sought a writ of mandanms compelling Pierce County Superior Court to change
venue. Jd. The Supreme Court denied the writ, holding that an action fbr riegligent injury to
géal propeﬁy in which the plaintiff seeks money damages. is local in nature, and may only be
properly commenced in the county in which the property is located. 104 Wash. at 276.

This action arises ﬁoﬁl the flooding of plaintiffs’ real préperty located in Lewis
County. Plaintiffs seeic damages for injuries to their ‘rleal property caused by this flooding,
Consequently, RCW 4.12.010(1) applies to this case and vests sole jurisdiction over this
action in Lcw.is. County Superior Court. This Court should dismiss this action for lack of

subject matter jurisdiction.
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B. APPLICATION OF RCW 4.92,018- DoES NOoT CURE THE JURISDICTIONAL
DEFECT.

Plaintiffs may cite RCW 4.92.010 (providing for Vénue in actioﬁs against the State) in
response to defendants’ motion. HoWever; this statute does not apply to the jurisdidtional
issue before the Court. First, RCW 4.92.010 relates to venue for actions against the State, not
jurisdiction. Sim v. Wash. State Parks and Rec. Comm 'n, 90 Wn.2d 378, 382, 583 P.Zdll 193
(1978) (“RCW 4.92.010 is a general venue statute”). Second, the venue requirements of
RCW 4.92.010 act in harmony with the jurisdictional requiréfnents of RCW 4.12.010( 1), as
RCW 4.92.010(3) authorizes venue in “the county where the real property that is the subject

of the action is situatéd.” See Bour v. Johnson, 122 Wn.2d 829, 835, 864 P.2d 380 (1993)

(statutes must be harmonized where possible). Consequently, RCW 4.92.010 offers plaintiffs

no relief from defendants’ objection to subject matter jurisdiction.

C. THE COURT MAY NOT TRANSFER VENUE TO LEWIS COUNTY.

Plaintiffs may argue that the Court may cure this jurisdictional defect by transferring
venue to Lewis County. This argument lacks merit: A court lacking subj e_:ct matter
jurisdiction may do nothing but enter an order of dismissal, Howlétt v. Weslo, Inc.,.

90 Wn. App. 365, 368, 951 P.2d 83} (1998); see also Apex Mercury Mining, 24 Wn.2d

at 409. A court may transfer venue only after the action has been properly commenced in a

‘court with subject matter jurisdiction over the action:

Actions instituted in the proper county may be transferred to another county
for trial if sufficient cause be shown therefor. When a cause is transferred for
trial, the court to which the transfer i$ made has complete jurisdiction to
determine the issues in the case.

Defendants’ Motion to Dismiss for Lack of Subject ~ BILLIS CLARK MARTIN & PETERSON P.S.
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Apex Mercury Mining, 24 Wn.2d at 409; see also.Sz‘.ate v. Super. Ct. of King County,
82 Wn.2d 356, 360, 144 P. 291 (1914) (transfer of venue from King County to Chelan County
did not destroy jurisdiction where the action was properly commenced in King County).

In this case, plaintiffs were required to commence this: action in LeWis County
Superior Court. However, plaintiffs disregarded the jurisdictional requirements of RCW
4,12.010(1), which canﬂot be cured by a transfer of venue. The only remedy availabie to this

Court is to dismiss this action for lack of subject matter jurisdiction.

D. PARTIES MAY NOT WAIVE SUBJECT MATTER JURISDICTION.

Plaintiffs may argue that defendants somehow waived their objéction td subject matter
jurisdiction. However, subject inatter jurisdiction may not be waived under any
circumstances. Skagit Surveyors ;znd Eng’rs, LLC v. Friends of Skagit County, 135 Wn.2d
542, 556, 958 P.2d 962 (1998) (“While litigants, like the cities involved here, may waive their
right to assert a lack of personal jurisdiction, litigants may not waive subject matter
jurisdiction.”) .(emphasis in original). Consequenﬂy, defendants cannot waive their objection

to subject matter jurisdiction.

W7

I
I
/
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VI  CONCLUSION

RCW 4, 12'.010(1) vests sole subject matter jurisdiction over this'action in Lewis

County Superior Court because Lewis County is where plaintiffs’ injured real property is

located. Plaintiffs diéregarded this requirement and commenced this action in King County

Superior Court.. This Court must dismiss this action for lack of subject matter jurisdiction.

DATED this 13th day of June, 2011.

HiLL1s CLARK MARTIN & PETERSON P.S.

By

s/ Louis D. Peterson

Louis D. Peterson, WSBA #5776

- Michael R, Scott, WSBA #12822
Alexander M. Wu, WSBA #40649
Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745

+ Facsimile: (206) 623-7789 .
Email: ldp@hemp.com; mrs@hemp.com;
amw(@hcmp.com

Attorneys for Defendant
Weyetrhaeuser Company

ROBERT M. MCKENNA
ATTORNEY GENERAL

By

s/ Mark Jobson

. Mark Jobson, WSBA No. 22171 .
Assistant Attorney General
State of Washington
P.O. Box 40126
Olympia, WA 98504-0126
Telephone: (360) 586-6300
Facsimile: (360) 586-6655
Email: markj@atg. wa.gov

Attorneys for Defendant
Department of Natural Resources
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By s/ Kelly P, Corr

Kelly P.

Cotr, WSBA # 555

Cort Cronin Michelson Baumgatdner &

Preece LLP

1001 Fourth Ave., Suite 3900

Seattle, WA 98154

Telephone: (206) 625-8600

Facsimile: (206) 625-0900

Email: keotr@corrcronin.com
Attorneys for Defendant
Green Diamond Resource Company
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KING COUNTY, WASHINGTON
N0 9 201

SUFERIOR Gl LLERK
BY STE?HAME WALTON

DERUTY

N THE SUPERIOR CQURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

CONNIE DAVIS, personally; SPENCER
DAVIS, personally; and DIRTY THUMB
NURSERY, a Washington State sole
proprietorship,

Plaintiffs,
. _
STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES;
WEYERHAEUSER COMPANY, a
Washington corporation; and GREEN-

DIAMOND RESOQURCE COMPANY, a
Washington corporation,

 Defendants.

No. 10-2-42010-0 KNT
bl - '
SPROPESED-ORDER GRANTING
DEFENDANTS? MOTION TO DISMISS
FOR LACK OF SUBJECT MATTER
JURISDICTION

THIS MATTER came before the Court on Defendants’ Motion to Dismiss for Lack of
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reply thereto, and the records and files herem. In light of the foregoing, 1T IS HEREBY

'ORDERED that Defendants” Motion is GRANTED.
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THE HONORABLE LEROY MCCULLOUGH

SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

WILLIAM FORTH, individually; GUY
BAUMAN, individually; EILEEN
BAUMAN, individually; LINDA
STANLEY, individually and as personal
representative IN RE THE ESTATE OF
CORAL COTTON; ROCHELLE
STANLEY, as personal representative IN RE
THE ESTATE OF CORAL COTTON;
DONALD LEMASTER, individually; and
DAVID GIVENS, md1v1dually,

Plaintiffs,
Vs,

STATE OF WASHINGTON
DEPARTMENT OF NATURAL
RESOURCES; WEYERHAEUSER
COMPANY, a Washington corporation; and
GREEN DIAMOND RESOURCE
COMPANY, a Washington corporation,

Defendants.

NO. 10-2-42009-6 KNT

PLAINTIFFS' OPPOSITION TO
DEFENDANTS“MOTION TO
DISMISS FOR LACK OF SUBJECT
MATTER JURISDICTION

HEARING DATE: June 17,2011

L RELIEF REQUESTED
In Young v. Clark, 149 Wash.2d 130 (2003), 65 P.3d 1192 (2003) the Washington

State Supreme Court, en banc, eliminated earlier confusion about the subject matter

jurisdiction of Washington®s superior courts.

Overruling and reversing previous case law, the

Court unanimously struck down a legislatively-created, jurisdiction limiting statute (RCW

PLAINTIFEFS' OPPOSITION TO DEFENDANT'S
MOTION TO DISMISS FOR LACK OF SUBJECT
MATTER JURISDICTION 1 of 13

10-2-42009-6 KN'T
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4.12.020) as violative of article 1V, section 6 of the state constitution. See Young, 149
Wash.2d at 133, ““The language of the constitution is not that the superior courts shall have
exclusive jurisdiction, but it gives to the superior courts universal original jurisdiction.””
(emphasis added) Id. at 134, quoting Moore v. Perrot, 2 Wash. 1,4,25P. 906 (1891). The
Court went on to strike down jurisdictional limits from a similarly restrictive statute, as well.
Id. “{Tlhe filing requirements of RCW 36.01.50 relate only to venue, not to the trial court®s

subject matter jurisdiction.”® Id., quoting Shoop v. Kittitas County, 149 Wash.2d 29, 37, 65

P.3d 1194 (2003).

Defendants® motion asks this court to similarly violate the state constitution®s article
IV, section 6, by unlawfully treating RCW 4.12.010 as a statutorily superseding limit to the
superior courts constitutionally-defined subject matter jurisdiction, Plaintiffs* assert that this
Court must decline Defendants™ invitation and deny the motion to dismiss for lack of subject

matter jurisdiction.

Even if this Court was to ignore the clear guidance of Young v. Clark regarding the
superior court of King County“s subject matter jurisdiction in this case, Plaintiffs further
submit that the damages at issue here stem from tortious and illegal conduct including
negligence, conversion and trespass, which amount to personal interevsts and are therefore

transitory in nature and not limited to “injuries to real property” as envisioned by RCW

4,12.010.

Y4PFAU COCHRAN
PLAINTIFES' OPPOSITION TO DEFENDANT'S VE RTE O A, MAL A
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And finally, if the court were to find elements of Plaintiffs® claims so unique to the
property that a judicial presence within the same county as the property is essential, then the
least restrictive and the only constitutional option would be to change venue, rather than
improperly entering dismissal for lack of subject matter jurisdiction on all claims.

11. STATEMENT OF FACTS

For the purposes of the underlying motion, the facts contained within the Plaintiffs

complaint are not in material dispute. The following is a recitation of those averred facts

relevant to the instant motion.

On December 3rd and 4th, 2007, rainfall triggered roughly 2,000 landslides on clear
cut and otherwise de-stabilized property on lands owned by the defendants. The millions of
tons of mud and debris deposited in the Chehalis River system displaced the water, causing
flooding of record proportion. Declaration of Darrell L. Cochran ("Cochran Declaration"),
Exhibit A. Plaintiffs* homes and property were destroyed by this flooding. Plaintiffs* homes
and businesses suffered extensive damage due to the flooding. Cochran Declaration, Exhibit
B. Their property was damaged, much of it ruined and some of it entirely washed away.

Cochran Declaration, Exhibit A and B.

Plaintiffs properly and timely brought their complaint in King County against King
County business residents, Weyerhaeuser and Green Diamond Resource Company, and joined
Defendant DNR in this venue under RCW 4.92.010, as an additional defendant. Cochran
Declaration. §6. Plaintiffs seek monetary damages for the amount of injury suffered as a

result of Defendants* unlawful and tortious conduct.

PFAU C HRAN
PLAINTIFES' OPPOSITION TO DEFENDANT'S R OC S AMALA
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L. STATEMENT OF ISSUES

A, Whether subject matter jurisdiction for this action is proper in King County Superior
Court, in keeping with the unanimous Supreme Court opinion in Young v. Clark, 149
Wash.2d 130 (2003), 65 P.3d 1192 (2003), which found that only the state constitution can
determine original jurisdiction, and that legislatively created statutes, like RCW 4.12.010,
relate only to venue, not to the trial court's subject matter jurisdiction.

B. And in the alternative, whether the King County Superior Court has jurisdiction over
the instant action when the Plaintiffs seek a remedy of money damages arising out of injury to
real, personal, and business property, or “personal interests,” but do not seek relief related to
the title or other disposition specific to the real property.

IV. EVIDENCE RELIED UPON

As the underlying facts are not in dispute, Plaintiffs opposition relies on the pleadings
already filed with this court, along with the Declaration of Darrell L. Cochran and the exhibit

attached to it.

V. AUTHORITY

A. Defendants Motion Must Be Denied Because the State Constitution Controls,

Not RCW 4.12.010, Vesting Universal Original Jurisdiction with All State
Superior Courts.

“The superior court shall ...have original jurisdiction in all cases and of all
proceedings in which jurisdiction shall not have been by law vested exclusively in some other
court.” WASH. CONST. art. IV. Thus, the state constitution, not the legislature, gives the
superior courts universal original jurisdiction. Id.; Young v. Clark, 149 Wash.2d at 133-34.

The legislature is empowered only to “carve out” the limited jurisdiction of inferior courts.

PAVEPTAU COCHRAN
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Young v. Clark, 149 Wash.2d at 133-34. Otherwise, the superior court retains original

jurisdiction in all cases and over all proceedings. WASH. CONST. art. IV, § 6; Clark at 133.

Young v. Clark required the state Supreme Court to analyze the inconsistencies of
RCW 4.12.020(3), which provides a motor vehicle accident plaintiff “the option of suing
either in the county in which the cause of action or some part thereof arose, or in the county in
which the defendant resides, or if there be more than one defendant, where some one of the
defendants resides, at the time of the commencement of the action,” with the express grant of
universal original jurisdiction to the states superior courts accorded in article IV, section 6 of
the Washington state constitution. Jd. at 134. In determining whether the legislature®s
authority to limit subject matter jurisdiction as among superior courts violates article IV,
section 6 of the state constitution, the Court held, “Our previous interpretation of RCW
4.12.020 construed the statute to limit subject matter jurisdiction as among superior courts.
So understood, the statute violates article IV, section 6 of the state constitution.” Jd.

Defendants motion would require this court to ignore the same constitutional
violation the Supreme Court forbade in Young v. Clark, and instead create an impermissible
legislatively-created subject matter limitation from RCW 4.12.010. Defendants cite Judge
James Cayce*s ruling of June 9 in Davis v. DNR, but they do so without mention of a court™s
obligation to construe statutes consistently with the constitution. See id., State v. Clausen,
160 Wash. 618, 632, 295 P. 751 (1931). Plaintiffs urge this Court to follow the plain meaning
of the constitutions clear language on this issue and deny Defendants® Motion to Dismiss for
Lack of Subject Matter Jurisdiction. See City of Tacoma v. Taxpayers of City of Tacoma, 108

Wash.2d 679, 706, 743 P.2d 793 (1987) (“Where the language of the constitution is clear, the

V4P TAU COCHRAN
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words used therein should be given their plain meaning.”).

B. Defendant’s Motion Should Also Be Denied Because Plaintiffs’ Action is
Transitory in Nature as Seeking Primarily Monetary Damages for Personal
Interests to Both Real and Personal Property.

Washington courts have long recognized the power of a court to determine personal
interests in real property located outside the immediate jurisdiction. See Silver Surprize, Inc.
v. Sunshine Mining Co., 74 Wn.2d 519, 445 P.2d 334 (1968). The courts acknowledge the
distinction between jurisdiction to adjudicate title to land and jurisdiction to settle the parties™
personal interests in real estate. (“No one would question that an action brought to try the
naked question of title to land must be brought in the state where the land is situate. However,
where the basis of the action is transitory and one over which the court has jurisdiction, the
court may hear and determine the action even though a question of title to foreign land may be
involved, and even though the question of title may constitute the essential point on which the
case depends.”) Id. at 526. For example, while a superior court lacks jurisdiction to directly
affect title to real property located in another country, the court does possess jurisdiction to
indirectly affect title to such property by apportioning interests amon g individuals over whom
it has personal jurisdiction. See In Re the Marriage of Kowalewski, 163 Wn.2d 542, 182 P.3d
959 (2008) (determining personal interests in real property located in Poland pursuant to a

marriage dissolution).

Washington®s Supreme Court has routinely rejected jurisdictional challenges where
personal interests in real property have been at stake. See id. (affirming power of

Washington court to adjudicate parties™ interests in Idaho real estate in a breach of contract

VAU COCHRAN
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claim); Donaldson, 40 Wn.2d at 251 (affirming power of Washington court to adjudicate
parties™ interests in California real estate in a partnership dissolution); Elsom v. T efft, 140
Wash. 586, 591, 250 P. 346 (1926) (affirming power of Washington court to adjudicate
parties™ interests in mining claims located in British Columbia in an action brought to enforce
atrust); Smith v. Fletcher, 102 Wash. 218, 220, 173 P. 19 (1918) (“It is a universal rule that
the courts of one state cannot pass judgment on the title to land in another state. But, where
the action is aimed at the personal relations of parties in connection with property beyond the
Jurisdiction, it is well recognized that courts may afford relief.”); Rosenbaum v. Evans, 63
Wash. 506, 508-09, 115 P. 1054 (1911) (“a suit for the specific performance of a contract to
convey real estate is a transitory one . . . [which] affects the parties to the action personally,
but does not determine the title”) (collecting cases); Sheppard v. Coeur d’Alene Lumber Co.,
62 Wash. 12, 15, 112 P. 932 (1911) (%,,[W1hen the title is incidental the court possessing
jurisdiction of the contract which is in its nature transitory, may even inquire into the very title
let the lands lie where they may.™ (quoting Henwood v. Cheeseman, 3 Serg. & Rawle 500,
504 (Pa. 1817))); State ex rel. Scougale v. Superior Court, 55 Wash. 328, 104 P. 607 (1909)

(recognizing court's power to establish and enforce a trust in real property located outside

state).

Here, the trial court™s jurisdiction over the parties and this action clearly encompasses
the power to adjudicate the parties” personal interests in the real property located in Lewis
County. The subject matter of the suit -- negligence, trespass, tortious interference with
contractual relations and business expectancy, conversion and inverse condemnation -- is an

action in which a court with personal jurisdiction over the defendants, like King County here,
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also has jurisdiction to determine the parties* refative interests in all property brought to the

court's attention. See Kowalewski, 163 Wn.2d at 550.

In addition, Washington law is clear, actions for monetary damages to real property
are fransitory in nature and 'may be brought in the county in which the defendant resides.
Shelton v. Farkas, 30 Wn. App. 549, 553, 635 P.2d 1109 (1981) ( “[t]he term ,transitory
action® encompasses those actions which at common law might be tried wherever personal
service can be obtained as opposed to in rem proceedings which are local in nature”). Actions
described in RCW 4.12.010, which must be brought in the county where the property is
located, are “local”, while “transitory” actions are those described in RCW 4.12.025, which
may be brought where the defendant resides. See State ex rel. U.S. Trust Co. v. Phillips, 12
Wn.2d 308, 315, 121 P.2d 360 (1942). Actions for monetary recovery are in personam and
are transitory in nature. Here, Plaintiffs™ action against defendants is solely for monetary
damages, is transitory in nature, and may be brought in King County, where the Defendants
reside.

Contrary to Defendants' suggestion, Plaintiffs* claims are transitory in nature. In
Washington State Bank v. Medalia Healthcare L.L.C., the Washington Court of Appeals held
that an action where the plaintiff seeks exclusively monetary recovery is in personam and
transitory in nature and is therefore not subject to the requirement of RCW 4.12.010 that local
actions be commenced in the county where the property is located. 96 Wh. App. 547, 558,
984 P.2d 1041, 1047 (1999). The Court's holding is consistent with the general trend to limit
the applicability of the local action rules. See Andrews v. Cusin, 65 Wn.2d 205, 207, 396 P.2d

155 (1964) (“rules or statutes which require that actions for injuries to land be brought at the
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situs of the land have been severely criticized, as having no sound basis in reason”); Mueller
v. Brunn, 313 N.W.2d 71, 796-97 (Wis. 1982) (stating that “courts wherever possible have
consistently construed actions concerning real estate to be transitory rather than local” and
that the trend is toward making all money damage actions transitory). Here, Plaintiffs claims
are transitory in nature as they solely seek monetary damages for damages caused by the
defendants. Title to or disposition of Plaintiffs* land is not in question or dispute.

Moreover, as Plaintiffs* claims are transitory in nature, they may be brought where the
defendants reside, King County, in accordance with RCW 4.12.025. In MeLeod v. Ellis, the
Washington Supreme Court found that an action for the conversion of timber seeking the
value of the trees was transitory and could be brought in a county other than the one in which
the land where the trees were harvested was located. 2 Wash. 117, 122, 26 P. 76 (1891)
(finding that the complaint sufficiently pleaded a claim for conversion as opposed to a claim
for injury to real property). In McLeod, the defendant cut down, removed, and disposed of
trees located on the plaintiffs property; thus, causing injuries to the real property valued at
approximately $14,000. Id. The McLeod defendant challenged the court®s jurisdiction over
the claim as the suit was not filed in the same county in which the property was located. The
Washington Supreme Court concluded that the plaintiff‘s action was one for the value of his
trees without any claim for injury to the land. Here, Plaintiffs* have similar claims of damage
to real property that does not constitute “injury to the land” as outlined in RCW 4.12.010.
Plaintiffs* real property damage includes flood damage to their residences, outbuildings, and

business property.
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Finally, Washington Courts have not limited this allowance for transitory claims to
conversion actions. In Silver Surprize, Inc. v. Sunshine Mining Co., the plaintiff brought a
breach of contract claim concerning an exchange of conveyances and mining of property
located in Idaho. 74 Wn.2d 519, 520, 445 P.2d 334 (1968). The defendant asserted an
affirmative defense of adverse possession. Id. at 521. The trial court dismissed for lack of
subject matter jurisdiction because it viewed the subject of the action to be the determination
of the title to the property in Idaho. Id. at 522. The Washington Supreme Court reversed
noting that the contract action was transitory and recognizing that “[tlhe view is generally
maintained that where the relief sought acts upon the party personally and does not require the
court to deal directly with ,,the real estate itself*, the proceeding need not be maintained in the
state or county where the property is situate.” Id. at 525-527. The court held that “where the
basis of the action is transitory and one over which the court has jurisdiction, the court may
hear and determine the action even though a question of title to foreign land may be involved,
and even though the question of title may constitute the essential point on which the case
depeﬂds.” Id. at 526. Here, the Plaintiffs” are solely seeking monetary damages. The Court
will not have to deal directly with the real property that was damaged as a result of the
negligence of the defendants. Moreover, in Silver Surprize, the plaintiff's claim indirectly
dealt with the determination of the title of real property in Idaho; yet the Washington Supreme
Court held the plaintiff's claim was transitory and jurisdiction was proper in Washington.
Here, titie to the real property is not a question to be decided. Again, Plaintiffs™ are primarily

seeking monetary damages, and other relief not associated with Plaintiffs® real property.
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Here, Plaintiffs state five causes of action targeted against Defendants in their
complaint. Each can be characterized as personal to them, rather than relating exclusively to
the property. First, Plaintiffs pleaded Negligence, a transitory action, remedied by general
and special damages. Second, the Plaintiffs pleaded Trespass, which may appear as localized,
but as the trespass was temporary (ie: the waters and debris receded), the Plaintiffs did not
request the normal remedy, ejectment. Instead, they seek money damages for the effect of the
tresspass. Third, the Plaintiffs pleaded conversion, which has been held to constitute a
transitory action under RCW 4.12,010. Wash. State Bank, 96 Wa. App. at 558. Fourth, the
Plaintiffs pleaded tortious interference with business expectancy, which is personal to the
Plaintiffs and are remedies solely by monetary damages equal to lost profits. Fifth-and
finally, Plaintiffs pleaded the Shoreline Management Act of 1971, which relates exclusively
to the actions of the defendant on its own property, and does not affect the rights to property

contemplated in in rem jurisdiction.

C. The Court Has a Less Restrictive, Constitutional Option to Recognize the
“Venue Only” Character of RCW 4.12.010.

If, and only if; the court were to find some elements of Plaintiffs* personal, transitory
interests in real property so unique to the propertys physical location that resolution of the
claims could only be properly adjudicated in the county in which the property exists, then the
only constitutionally permissible option would be to change the venue. Plaintiffs submit that
venue is proper in King County. However, if the Court believes the property®s location is so
particular to the claims asserted, then a recognition of the Supreme Court''s s “venue-only”

interpretation of statutory provisions of RCW 4.12.010 prescribed by the Young v. Clark
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opinion would require the denial of Defendants® motion to dismiss for lack of subject matter

Jurisdiction and instead a separate consideration of the case®s most appropriate venue.

VI CONCLUSION

Defendants™ motion must be denied because the plain language of the state
constitution confers original jurisdiction to the King County Superior Court. A unanimous
state Supreme Court has ruled unequivocally that filing requirements, like those statutorily
prescribed in RCW 4.12.010, pertain only to venue questions, not to subject matter
Jurisdiction. In addition, the Plaintiffs* transitory personal interests damaged as a result of
Defendants® unlawful and tortious acts are clearly within this court's power despite the
physical location of the property in question. In the alternative, if the court finds certain
elements of Plaintiffs claims to be local interests, unique to the properties™ physical location,

then venue change, not dismissal of the action as a whole, is the only appropriate remedial

action.

Dated this 17th day of June, 2011.

PFAU COCHRAN VERTETIS AMALA, PLLC

AYRIeIR

Darrell L. Cochran, WSBA No. 22851
darrell@pcvalaw.com
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I, Ami Erpenbach, hereby declare under penalty of perjury under the laws of the
State of Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on
today™s date, I served via E-Service, and by Facsimile to Attorney Mark Jobson, indicated

below, by directing delivery to the following individuals:

Mark Jobson

Attorney General of Washington

7141 Cleanwater Drive SW

P.O. Box 40126

Olympia, WA 98504-0126

Attorney for: State of Washington Dept. of Natural Resources

Kelly P. Corr

Seann C. Colgan

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorneys for: Green Diamond Resource Company

Joshua J. Preece

Corr Cronin Michelson Baumgardner & Preece, LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorney for: Green Diamond Resource Company

Louis D. Peterson

Hillis Clark Martin & Peterson, P.S.
1221 Second Avenue

Suite 500

Seattle, WA 98101

Attorney for: Weyerhaeuser Company

DATED this 17th day of June, 2011.

ﬁ/i@iv

Ami El*peﬂb{clb '

Legal Assistant to Darrell L. Cochran

4852-5331-2009, v. 1

V4P AU COCH RAN
PLAINTIFES' OPPOSITION TO DEFENDANT'S VE RT /\{P AALA
MOTION TO DISMISS FOR LACK OF SUBJECT l’rofassmnnl Lxmh.cc[ Liabiltty Company
MATTER JURISDICTION 13 of 13 11 Pacific Avenue, Suite 200
10-2-42009-6 KN'T Tacoma, WA 98402

Phone: (253) 777-0799 Facsimile; (253) 627-0654
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1 THE HONORABLE LEROY MCCULLOUGH .
2
3
4
3
6
7
8 IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
? || WILLIAM FORTH, individually; GUY
10 || BAUMAN, individually; EILEEN BAUMAN,| No, 10-2-42009-6 KNT
individnally; LINDA STANLEY, individually ,
11 |l and as persona) representative IN RE THE REPLY IN SUPPORT OF DEFENDANTS
ESTATE OF CORAL COTTON: MOTION TO DISMISS FOR LACK OF
12 | ROCHELLE ST ANLEY, as personal SUBJECT MATTER JURISDICTION
13 || representative IN RE THE ESTATE OF
CORAL COTTON; DONALIYLEMASTER,
14 || individually; and DAVID GIVENS,
15 || individually;
16 Plaintiffs,
17 V.
18 || STATE OF WASHINGTON DEPARTMENT
19 || OF NATURAL RESOQURCES, a Washington
State public agency; WEYERHAEUSER
20 || COMPANY, a2 Washington corporation; and
21 GREEN DIAMOND RESOURCE
COMPANY, a Washington corporation,
22 C '
Defendants.
23
24
25
26
27
28
Reply in Support of Defendants’ Motion to Dismiss ~ HILLIS CLARK MARTIN & PETERSON B.S,
Jor Lack of Subject Mutter Jurisdiction éiﬁlt.ﬁf‘ﬁé‘:hﬁé?;ﬁ”’95'1"3?-5335
Telephane: (206) 623-1745
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1 In their response, plaintiffs contend that the legislature’s jurisdicﬁonal restriction in
2 || RCW 4.12.010(1) is unconstitutional, and that all claims for damages are transitory such that
3 || the claims may be brought in any county where a defendant resides. In doing so, plaintiffs
4 || ask this Court to disregard long established controlling precedent and the legislature’s
5 || unambiguous mandate: actions for injuries to real property “shall be commenced” in the
6 || county where the real property is located. RCW 4.12.010(1); Cugini v. Apex Mercury Mining
7 || Co., 24 Wn.2d 401, 409, 165 P.2d 82 (1946). Plaintiffs disregarded this requiretnent when
B || they commenced this action in King County to recover damages for injury to their real
9 1| property in Lewis County, and now invite the Coutt to do the same. The Court should decline
10 || plaintiffs’ invitation and dismiss this action for Jack of subject matter jurisdiction.
11 A.  THE JURISDICTIONAL REQUIREMENTS OF RCW 4.12.010(1) ARE
12 CONSTITUTIONAL.
3 Plaintiffs rely upon Young v. Clark, 149 Wn.2d 130, 65 P.3d 1192 (2003), to attempt
4 to escape from RCW 4.12.010(1)'s jurisdictional requirernents. However, Young interpreted a
5 different statute, RCW 4.12.020(3), and involved an action to recover damages for personal
6 injury, which are transitory in nature, Mendoza v. Neudorfer Engineers, Inc.,
17 145 ‘Wn. App. 146, 156, 185 P.3d 1204 (2008). Young, 149 Wn.2d at 132-133. Therefore,
” Young does not address the Supreme Court’s holding in dpex Merciay Mining regarding
19 RCW 4,12.010(1) and jurisdiction over actions for injuries to real property.
Moreover, plaintiffs® eonstitutional argument requires the Court to read article IV
20 section 6 of the state constitution in isolation, ignoring language used in the rest of the
A constitution. Section 6 vests “the superior court” with original jurisdiction over cases
2 “in which the demand or the value of the propetty in controversy amounts fo three thousand
2 dollars or as otherwise deterﬁﬁned by law,” and also “in all cases and of all proceedings in.
2 which jurisdiction shall not have been by law vested exclusively in some other court.”
25 Const. art, [V, § 6, Though this section does vest jurisdiction in the superior court, it does not
2 describe which superior court. The state constitution uses “the superior court” to refer to the
Z superior court for a particular county, See Const. art. IV, § 5 (election of judges to the
e o oy DISTISS et S
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1 || superior court for each county). In contrast, the constitution uses “superior courts™ when
2 || discussing all superior courts, See Const. art. IV, § 1 (“The judicial power of the state shall be
3 || vested in a supreme court, superior courts, justices of the peace, and such inferior courts at
4 || the legislature may provide.”), §11 (“The supreme court and the superior courts shall be
5 || courts of record, and the legislature shall have power to provide that any of the courts of this
0 || state, excepting justices of the peace, shall be courts of record.™), § 13 (“The judges of the
- 7 || supreme coﬁrt and judges of the superior courts shall severally at stated times, during the
B || continuance in office, receive for their services the salaries prescribed by law therefor, which
9 || shall not be increased after their election, nor during the term for which they shall have baen
10 || elected.”), § 24 (“The judges of the superior courts, shall from time to time, establish uniform
11 |} rules for the governance of the superior courts.™) (emphasis added).
12 According to authority cited by plaintiffs, “Where the language of the constitution is
13 |} clear, the words used therein should be given their plain meaning.” City of Tacoma v.
14 || Taxpayers of City of Tacoma, 108 Wn.2d 679, 706, 743 P.2d 793 (1987). Section 6
15 || authorizes the legislature to vest jurisdiction for actions involving injury to real property only
16 || in the superior court for the county where the property is located. Consistent with this
17 || authority, the Supreme Court has upheld the jurisdictional nature of RCW 4,12.010(1).
18 || Apex Mercury Mining, 24 Wn.2d at 409.
19 B, ACTIONS SEEKING DAMAGES FOR INJURY TO REAL PROPERTY ARE LOCAL,
20 NoT TRANSITORY.
Plaintiffs’ contention that all actions for darnages are transitory ignores controlling
S precedent, In fact, actions seeking damages for injury to real property are local in nature, and
zz: must be brought in the county where the property is located. State ex rel. King County v.
Superior Court of Pierce County, 104 Wash. 268, 276, 176 P. 352 (1918), To determine the
o nature of an action, the Court should look to the subject matter of the complaint, Silver
= Surprize, Inc. v, Sunshine Min. Co., 74 Wn2d 519, 522, 445 P.2d 334 (1968) (examining
23 plaintiff’s complaint and determining that it was “patently a contract action™).
28
: A . r
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1 Here, the subject matier of plaintiffs’ complaint is plainly the injury cansed to

2 || plaintiffs’ real and personal property arising from flooding of their real property. Plaintiffs

3 || seek the same relief sought by the plaintiff in King County —in this ¢ase, damages for injury

4 || to real property located in Lewis County. The fact that plaintiffs seek only money damages

5 || does not convert this action from local to trangitory.

6 C.  PLANTIFFS RELY UPON INAFPOSITE LEGAL AUTHORITY.

7 Plaintiffs do not dispute that King County holds that actions for injury to real property

8 || are local, not transitory. Instead, plaintifis cite three categories of cases 10 support of their

9 || erroncous contention that all actions for damages are transitory, Cases in the first category
10 || hold that actions for breach of contract are .transitory. Cases in the second category hold that
11 || actions for tortious injury to personal property are transitory. Cases in the third category hold
12 || that equitable actions are transitory. None addresses the Court’s jurisdictional defeot in this
13 || case, where plaintiffs seck damages for injury to their real property.
14 1, Actions for breach of contract are transitory.
15 Plaintiffy cite to Shelton v. Farkas in support of the proposition that actions for
16 damages for injury to real property are transitory. Response at 8. However, Shelton had
17" || nothing to do with real property. In Shelton, the plaintiff (residing in King County) brought
18 || an action for breach of contract for the sale of 2 violin in King County Superior Coutt against
19 || a defendant residing in Kittitas County. 30 Wn. App. 549, 550:52, 635 P.2d 1109 (1981),
20 |l Upon defendant’s request, the King County Superior Court transferred venue to Kittitas
2l || County, Id, at 552, On appeal, the plaintiff argued that the King County Superior Court erred
22 by transferring venue. Id. at 553. The Court of Appeals disapreed, holding that an ac’;inn for
23 || breach of contract is transitory and that venue for such an action may lie where one of the
24 || defendants resides. Id. at 553-54. Shelton did not involve a claim for damages from injury to
25 || real property, and is inapposite to the issue at hand.
26 Plaintiffs’ other authority is similarly inapplicable. State ex rel. U.S. Trust Co. v.
27 || Phillips held that an action for breach of contract (in that case, for the sale of timber) iy
28 || transitory, which may be brought in the county where one of the defendants resides.

. A -
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11112 Wn.2d 308, 315, 121 P.2d 360 (1942). Silver Surprize held that an action for breach of
2 || contract (in that case, for the mining of land in Idaho) is transitory, even where the defendant
3 || asserts ownership of real property as a defense. 74 Wn.2d at 522-24, Andrews v. Cusin held
4 || that an action for breach of contract (in that case, express and implied wartanties for potato |
3 || seedlings) is transitory and may be bronght where the defendant resides. 65 Wn.2d 205, 209,
6 |1 396 P.2d 155 (1964). Sheppard v. Coeur d’Alene Lumber Co., 62 Wash. 12, 112 P. 932
7 1| (1911), was an action for breach of lease to recover unpaid rent. None of these cases addrass
8 | the issue now before the Court: whether this Court has subject matter jurisdiction over an
2 || action for damages for injury to real property in Lewis County.
10 2. Actjons for tortious injury to personal property, unrelated to
i1 injuries to real property, are transitory.
2 Plaintiffs overstate the holdi‘ng of Washingtﬂn State Bank v. Medalia Healthcare,
" LLC. Response at 8, In fhat case, a lender sued the purchaser of medical equipment
1 (in which the lender had & security interest) for conversion, claiming damages in the amount
5 of the value of the equipment. Washington State Bank v. Medalic Healthcare L.L.C.,
6 56 Wn, App. 547, 548, 984 P.2d 1041 (1999), The court stated, “[W]e hold that a conversion
action where the plaintiff seeks exclusively monetary recovery is in personam and transitory
1; in nature and is therefore not subject o the requirement of RCW 4.12.010(2) that local actions
19 be commenced in the county where the personal property is located,” Id. at 558. Medalia is
20 inapposite — it relates only to actions for damages for conversion of personal property and did
o1 not relate to real property in any way,
MecLeod v. Ellis does not help plaintiffs. In Apex Mercury Mining, the Supreme Court
2 deseribed its holding in MeLeod as follows: “[MeLeod] held that an action commenced in the
2 county other than that where the property was located would not give the court jurisdiction.”
# 24 Wn.2d at 404. In McLeod, the plaintiff®s claim was for conversion of timber, not for injury
2 to real property, and was therefore transitory, 2 Wash. at 122. Likewise, the plaintiff’s action
% for negligent injury to personal propetty in 4ndrews was held to be transitory,
2; |l 65 Wn.2d at 209, None of these cases stand for the proposition that this Court may exercise
! 1 ) 1
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1 |} subject matter jurisdiction over an action secking damages for injury to real property in Lewis
2 || County.
3 3, Equitable relief is transitory.
4 Plaintiffs” remaining authority establishes that actions in equity are transitory. In re
5 || the Marriage of Kowalewski, 163 Wn.2d 542, 182 P.3d 959 (2008) (marriage dissolution);
& || Panaldson v. Greenwood, 40 Wn.2d 238, 232 P.2d 1038 (1952) (enforcement of equitable
7 || trust); Elsom v. Tefft, 140 Wash. 586, 250 P. 346 (1926) (enforcement of trust in equity);
8 || Rosenbaum v, Evans, 63 Wash. 506, 115 P, 1054 (1911) (equitable decree to reform a deed);
9 || State ex. rel. Scougale v. Superior Court, 55 Wash. 328, 104 P, 607 (1909) (enforcement of
10 || equitable trust), These cases are inapposite because plaintiffs do not seek equitable relief,
11 . LACKING SUBJECT MATTER JURISDICTION, THIS COURT MAY NOT
12 TRANSFER VENUE. |
FPlaintiffs do not dispute that if this Court lacks subject matter jurisdiction, it may only
13 enter an order of dismissal, Young, 149 Wn.2d at 133 (“When a court lacks subject matter
14 Jjurisdiction in a case, dismigsal is the only permissible action the court may take.”).
s Nonetheless, plaintiffs request a transfer of venue to Lewis County as an altemative form of
16 relief. Response at 11, Absent subject matter jurisdiction, this Court should disregard
17 plaintiffs’ request for alternative venue, and should dismiss this action.
18 K. CONCLUSION
18 This action arises from the same storm, in the same county, involving similarly
20 sitnated plaintiffs, and asserts the same causes of action as those in Davis ef al. v.. Washington
21| State Department of Natural Resources et al., King County Superior Court No, 10-2-42010-0
22 ENT, assigned to Judge Jamnes Cayce, Judge Cayce granted defendants’ motion for dismissal
23 |l on the same grounds.! RCW 4,12.010(1) and controlling procedent vests sole jurlsdiotion
24 || over this action in Lewis County Superior Court. This Court should dismiss this action,
25
26
27
28 || 1 he plaintiffs in Daviz moved for reconsideration of Judge Cayee's decision on June 17, 2011,
o Loch of Suyens Mt sorsdioton -5 SR St
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DATED this 20th day of June, 2011,

HECHWP

HiLLIs CLARK MARTIN & PETERSON P.S.

By

s/ Louis D. Peterson

0087024

Louis D. Peterson, WSBA #5776

Michael R. Scott, WSBA #12822
Alexander M, Wu, WSBA #40649

Hillis Clark Martin & Peterson .S,

1221 Becond Avenue, Suite 500

Seattle WA 98101-2925

Telephone: (206) 623-1745

Faesimile: (206) 623-7789

Email: ldp@hemip.com; mrs@hemp.com;
amw(zthemp.com

Attorneys for Defendant
Weyerhaeuser Company

ROBERT M, MCKENNA

ATTORNEY (GENERAL SRR T

By

s/ Mark Jobson

Mark Jobson, WSBA No. 22171
Asgistant Attorney General
State of Washington

PO, Box 40126

Olympia, WA 98504-0126
Telephone: (360) 586-6300
Faesimile: (360) 586-6655
Email: markj@atg.wa.gov

Attorneys for Defendant
Department of Natural Resources

Reply in Support of Defendanis’ Motion to Dismiss

Jor Lack of Subject Matter Jurisdiction - 6
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CORR CRONIN MICHELBON BAUMGARDNER & PrEpcE LLP

By s/ Kelly P, Corr
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Kelly P. Corr, WSBA # 555
Corr Cronin Michelson Baumgardner & Precce LLP
1001 Fourth Ave,, Suite 3900
Seattle, WA 98154
Telephone: (206) 625-8600
Facsimile: (206) 625-0900
Email: keorr@correronin.com
Attorneys for Defendant
Green Dismond Resource Company

CERTIFICATE OF 8ERVICE

The undetsigned certifies that on this day she caused a copy
of this dosument to be emailed and faxed to the 1ast known
address of all counsel of record.

I certify under penalty of perjury under the laws of the state
of Washington and the United States that the foregoing is true
aind correct,

DateD this 20th day of Tune, 2011, at Seattle, Washington,

¥ Suranpe Powers

Sugrne Pawers

NI 11100180 4238-5044-6857v2

Reply in Support of Defendants' Motion to Dismiss
Jor Lack of Subject Matter Jurisdiction - 7
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THE HONORABLE BARBARA A. MACK

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

VIRGINIA CAREY, individually; JAMIE
CAREY, individually; and PARADYCE

INDUSTRIES INC., d/b/a THE PRINT SHOP, -

a Washington corporation,
Plaintiffs, .

V.

STATE OF WASHINGTON DEPARTMENT

OF NATURAL RESOURCES;
WEYERHAEUSER COMPANY, a-
Washington corporation; and GREEN
DIAMOND RESOURCE COMPANY, a
Washington corporation,

Defendants.

No. 10-2-42011-8 KNT

DEFENDANTS’ MOTION TO DISMISS
FOR LACK OF SUBJECT MATTER
JURISDICTION '

L RELIEF REQUESTED

Defendants bring this motion, pursuant to Civil Rule 12(h)(3), to dismiss this case

because this Court lacks subject matter jurisdiction. Plaintiffs commenced this action in King.

County to recover damages for injury to their property from flooding in Lewis County

allegedly caused by defendants’ actions. All-of plaintiffs’ injuries arise from this flooding.

However, Washington law vests exclusive subject matter jurisdiction over this action in Lewis

Defendants’ Motion to Dismiss for Lack of Subject

- CoOPY

Muatter Jurisdiction - 1

HiLLIS CLARK MARTIN & PETERSON P.S.
1221 Second Avenue, Suite 500

Seattle, Washington 98101-2928

Telephone! (206) 623-1745

Facsimile: (208) 623-7789
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County Superior Court. Consequently, because this Court lacks subject matter jurisdiction,

this lawsuit should be dismissed.

IL STATEMENT OF FACTS

Plaintiffs own.real property located in Lewis County, Washington. Complaint §9 2.1~

2.3. Defendants own timberlands property in Lewis Coun‘cy‘ upon which they conduct forest

‘practices (including harvesting trees). Complaint §9 1.2, 2.4-2.6. Defendant Washington

Staté Department‘ of Natural Resources alsoAregulates these forest practices.
Complaint 9 1.2, 2.4. Plaintiffs allege that _defendanfs engaged in negligent forest practices
that contributed to flooding, causing damage to plé.intiffs’ property. -Complaint § 1.2, 5.2.

* This case is one of five filed inKingA County Superior Court arising from the same
flood, brought by similarly situated pléintiffs secking damages for injury to their respec,tivé
real property. In Davis et él. v. State of Washington Department of Natufal Resources et al.,
King County Superior Court No. 10-2-42010-0 KNT, assigned to Judge James Cay(;,e,
Qefendants moved for dismissal on the same grounds identified in this motion, Judge Cayce
granted'defendants’ motion for dismissal by order dated June 9,1201 1. For the Court’s

convenience, a copy of Judge Cayce’s order is attached to this motion as Exhibit A.

III. STATEMENT OF ISSUE
Plaintiffs allege that their real property, located.in Lewis Couﬁty, was damaged by
flooding caused by defendants’ negligéht or otherwise tortious conduct. Plaintiffs
commenced thi_s action in King County Superior Court to recover their damages. In light of

RCW 4.12.010, which requires actions involving injury to real property to be brought in the

Defendants’ Motion to Dismiss for Lack of Subject ~ HILLIS CLARK MARTIN & PETERSON P.S.

: I TR 1221 Second Avenue, Suite 500
Matter Jurisdiction - 2 Seattle, Washington 98101-2025 -

Telephone: (206) 623-1745
Facsimile: (206) 623-7789
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county where such property is located, should this action be dismissed because this Court

lacks subject matter jurisdiction?

IV. EVIDENCE RELIED UPON

This motion is based upon plaintiffs’ complaint and all other documents on file with

the Court in this action;

V. LEGAL AUTHORITY

Defendants seek dismissal of this action pursuant to Civil Rule 12(h)(3), which states,
“Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction
over the subject matter, the court shall dismiss the action.”

A, THE COURT LACKS SUBJECT MATTER JURISDICTION OVER THIS ACTION.

Where an action involves injﬁry to real property, only the court in the county where
the property is located has jurisdiction over the action,. RCW 4. 12,01 0(1). The relevant
statute (formerly codified at Rem. Rev. Sfatues §204) states: |

Actions for the following éauses shall be commenced in the county in which -

the subject of the action, or some part thereof, is situated: (1)... for any injury

to real property. ‘ : 4
RCW 4.12.010(1). As the Supreme Court held in Cugz’ﬁi v. Apex Mercury Miﬁing, Co.,
24 Wn.2d 401, 409, 165 P.2d 82 (1946), “The prdvisions of §204 are jurisdictional in
character. Actions‘ involving title or injury to real property may only be commenced in the
county in which the real' pr(l>pe1.'ty is situated‘ Otherwise, the action n';ust be dismissed for
want of jurisdiction.” (Emphasis gdded).

Even an action seeking only monéy damages for injury to real property, not involving

title to or possession of real property, must be brought in the county where the property is

Defendants’ Motion to Dismiss for Lack of Subject ~ HILLIS CLARK MARTIN & PETERSON P.S.

N 1221 Second Avenue, Suite 500
Matter Jurisdiction - 3 Seattle, Washington 98101-2925

Telephone: (206) 623-1745
Facsimile: (206) 623-7789
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located. State ex rel. King County v. Superz‘ér Court of Pierce County, 104 -Wash. 268, 276,
176 P. 352 (1918). In that oése, the plaintiff receiver of the Tacoma Meat Company sought
damages from defendants King County and Pierce County, alleging negligent diversion of the
Puyallup River that flooded the Tacoma Meat Company’s real property (located in Pierce
County), 104 Wash. at 269. The plaintiff properly commenced the actionﬁ in Pierce Coimty
Superior Court, and defendant King County sought a change of venue, which was denied. /d.
King County sought a writ of mandamus compelling Pierce Co‘unty Superior Court to change
venue. Jd. The Supreme Court denied the writ, holding that én action for negligent injury to
real pr&perty in vx.rhich the plaihtiff seel;cs money-dainages is local in nature, and may only be
properly commenced in the county in Which the property is located. 104 Wash. ‘at 276.

~ This action arises from the ﬂooding of plaintiffs’ real property located in Lewis
County. Plaintiffs seek damages for injuries to their real property caused by this flooding.
Consequently, RCW 4.12,010(1) applies to 'thjs case and vests sole jurisdiction over this
action ip Lewis County Superior Court. This Court should dismiss this action for lack of -
sﬁbject matter jurisdiction, |

B. . APPLICATION OF RCW 4.92.010 Doxs NOoT CURE THE JURISDICTIONAL
" DEFECT. .

Plaintiffs may cite RCW 4.92.010 (providing for venue in actions against the State) in
response to defendants’ motion. However, this statute does not apply to the jurisdictional
issue before the Court. First, RCW 4.92.010 relates to venué for actions against the State, not
jurisdiction. Sim v. Wash. State Parks and Rec. Comm ’n_, 90 Wn.2d 378, 382, 583 P.2d 1193
(1978) (“RCW 4.92.010 is a general venue statute”). Second, the venue requirements of

RCW 4.92.010 act in harmony with the jurisdictional requirements of RCW 4.12.010(1), as

Defendants’ Motion to Dismiss for Lack of Subject ~ HILLIS CLARK MARTIN & PETERSON P.S.

v ge s 1221 Second Avenue, Suite 500
Matter Jurisdiction - 4 Seattle, Washington  88101-2925

Telephone: (206) 623-1745
Facsirile: (206) 623-7789
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RCW 4.,92.010(3) authorizeé venue in “the county where the real property that is the subject
of the action is situated.” See Bour v. Johnsoh, 122 Wn.2d 829, 835, 864 P.2d 380 (1993)
(statutes must be harmonized where possible). Consequently; RCW 4.92.010 offers plaintiffs
no relief from defendants’ objection ’_co. subject matter jurisdiction.

C. THE COURT MAY NOT TRANSFER VENUE TO LEWIS COUNTY.

Plaintiffs may argue that the Court may cure this jurisdictional defect by transferring
venue to Lewis County; This argument lacks merit. A court lacking subject matter
jurisdiction may do nothing but enter an order of dismissal. Howlett v, Weslo, Inc.,

90 Wn. App. 365, 368, 951 P.2d 831 (1998); see also Apex Mercury Mining,
24 Wﬁ.Zd at 409, A court may transfer venue only after the action has been properly
commenced in a court with subject ;natter jurisdictioh over the action:

Actions instituted in the proper county may be transferred to another county

for trial if sufficient cause be shown therefor. When a cause is transferred for

trial, the court to which the transfer is made has complete jurisdiction to

determine the issues in the case.

Apex Mercury Mining, 24 Wn.2d at 409; see also St‘dt@ v. Super. Ct. of King County, |
82 Wn.2d 356, 360, 144 P, 291 (1914) (transfer of venue from King County to Chelan County
did nof destroy jurisdiction where the action was properly commenced in King County).

In this case; plaintiffs were required to commence this action in Lewis County

Superior Court. However, plaintiffs disregarded the jurisdictional reciuirements of

RCW 4.12:010(1), which cannot be cured by a transfer of venue. The only remedy available

to this Court is to dismiss this action for lack of subject matter jurisdiction.

Defendants’ Motion to Dismiss for Lack of Subject ~ HILLIS CLARK MARTIN & PETERSON P.S.

. T : 1221 Second Avenue, Suite 500
Matter Jurisdiction - 5 Seattle, Washington 98101-2925

Telephone: (206) 623-1745
Facsimile: (208) 623-7789
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D. PARTIES MAY NOT WAIVE SUBJECT MATTER JURISDICTION.

Plaintiffs may argue that defendants somehow waived their objection to subject matter
jurisdiction. However, subject matter jurisdiction may not be waived under any
circumstances. Skagit Surveyors and Eng'rs, LLC v. Friends of Skagit Couﬁz‘y,

135 Wn.2d 542, 556,'953‘. P.2d 962 (1998) (“While litigants, like the cities involved hete, may
waive their right to assert a lack of personal jurisdiction, litigants may not waive subject

matter jurisdiction.”) (emphasis in original). Consequently, defendants cannot waive their

objection to subject matter jurisdiction.

VI. CONCLUSION

RCW 4.12,010(1) vests sole subject matter jurisdiction over this action in Lewis
County Superior Court because Lewis County is where plaintiffs’ injurcd real property is
located. Plaintiffs disreéarded this requirement and commenced this action in King County
Superior Court. This Coﬁrt must dismiss this action for lack of subj ect matter jurisdiction.

DATED this 13th day of June, 2011.
HILLIS CLARK MARTIN & PETERSON P.S.

By s/ Louis D, Peterson

Louis D. Peterson, WSBA #5776
Michael R, Scott, WSBA #12822
. Alexander M. Wu, WSBA #40649
Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
- Email: ldp@hemp.com; mrs@hemp.com;

amw(@hemp.com

Attorneys for Defendant

Weyerhaeuser Company

Defendants’ Motion to Dismiss for Lack of Subject HILLSIS CLAEK MARTIN & I;ET.ERSON P.S.
PR TP 1221 Second Avenue, Suite 50
Matter Jurisdiction - 6 Seattle, Washington 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
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ROBERT M. MCKENNA
ATTORNEY GENERAL

By s/ Mark Jobson
Mark Jobson, WSBA No. 22171
Assistant Attorney General
State of Washington
P.O. Box 40126 o
Olympia, WA 98504-0126 -
Telephone: (360) 586-6300
Facsimile: (360) 586-6655
Email: markj@atg.wa.gov

Attorneys for Defendant

Department of Natural Resources

CoRrR CRONIN MICHELSON BAUMGARDNER & PREECE LLP

By s/ Kelly P. Corr

- Kelly P. Corr, WSBA.# 555
Cort Cronin Michelson Baumgardner &
Preece LLP
1001 Fourth Ave., Suite 3900
Seattle, WA 98154 .
Telephone: (206) 625-8600
Facsimile: (206) 625-0900
Email: kcorr@corrcronin.com

“Attorneys for Defendant

Green Diamond Resource Company

Defendants’ Motion to Dismiss for Lack of Subject . HILLIS CLARK MARTIN & PETERSON ..

1221 Second Avenue, Suite 500
Seattle, Washington 98101-2925
Telephone: (206) 623-1745
Facsimile; (206) 623-7789
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SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

VIRGINIA CAREY, individually; JAMIE
CAREY, individually; PARADYCE
INDUSTRIES INC., d/b/a THE PRINT
SHOP, a Washington Corporation,

Plaintiffs,
A

STATE OF WASHINGTON
DEPARTMENT OF NATURAL
RESOURCES; WEYERHAEUSER
COMPANY, a Washington Corporation;
and GREEN DIAMOND RESOURCE
COMPANY, a Washington Corporation,

Defendants.

NO. 10-2-42011-8KNT

PLAINTIFFS' OPPOSITION
TO DEFENDANTS“MOTION
TO DISMISS FOR LACK OF
SUBJECT MATTER
JURISDICTION

HEARING DATE: June 17,2011

L. RELIEF REQUESTED

In Young v. Clark, 149 Wash.2d 130 (2003), 65 P.3d 1192 (2003) the Washington
State Supreme Court, en banc, climinated earlier confusion about the subject matter
Jurisdiction of Washington®s superior courts. Overruling and reversing previous case law, the
Court unanimously struck down a legislatively-created, jurisdiction limiting statute (RCW
4.12.020) as violative of article IV, section 6 of the state constitution.
Wash.2d at 133. ““The language of the constitution is not that the superior courts shall have

PLAINTIFFS' OPPOSITION TO DEFENDANTS* MOTION

TO DISMISS FOR LACK OF SUBJECT MATTER
JURISDICTION 1 of 12

Appendix 208

PFAU COCHRAN VERTETIS AMALA, PLLC

911 Pacific Avenue, Suite 200
Tacoma, WA 98402
Phone: 253-777-0799 FAX: 253-627-0654

See Young, 149




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

exclusive jurisdiction, but it gives to the superior courts universal original Jurisdiction.””.
(emphasis added) Id. at 134, quoting Moore v. Perrot, 2 Wash. 1, 4, 25 P. 906 (1891). The
Court went on to strike down jurisdictional limits from a similarly restrictive statute, as well.
Id. “*{T]he filing requirements of RCW 36.01.50 relate only to venue, not to the trial court's
subject matter jurisdiction.” Id., quoting Shoop v. Kittitas County, 149 Wash.2d 29, 37, 65
P.3d 1194 (2003).

Defendants™ motion asks this court to similarly violate the state constitution™s article
1V, section 6, by unlawfully treating RCW 4.12.010 as a statutorily superseding limit to the
superior court's constitutionally-defined subject matter jurisdiction. Plaintiffs™ assert that this
Court must decline Defendants™ invitation and deny the motion to dismiss for lack of subject
matter jurisdiction.

Even if this Court was to ignore the clear guidance of Young v. Clark regarding the
superior court of King County“s subject matter jurisdiction in this case, Plaintiffs further
submit that the damages at issue here stem from tortious and illegal conduct including
negligence, conversion and trespass, which amount to personal interests and are therefore
transitory in nature and not limited to “injuries to real property” as envisioned by RCW
4.12.010.

And finally, if the court were to find elements of Plaintiffs claims so unique to the
property that a judicial presence within the same county as the property is essential, then the
least restrictive and the only constitutional option would be to change venue, rather than

improperly entering dismissal for lack of subject matter jurisdiction on all claims.

PLAINTIFFS' OPPOSITION TO DEFENDANTS* MOTION PFAU COCHRAN VERTETIS AMALA, PLLC
TO DISMISS FOR LACK OF SUBJECT MATTER 911 Pacific Avenue, Suite 200
JURISDICTION 2 of 12 Tacoma, WA 98402
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1L STATEMENT OF FACTS

For the purposes of the underlying motion, the facts contained within the Plaintiffs
complaint are not in material dispute. The following is a recitation of those averred facts
relevant to the instant motion.

On December 3rd and 4th, 2007, rainfall triggered roughly 2,000 landslides on clear
cut and otherwise de-stabilized property on lands owned by the defendants. The millions of
tons of mud and debris deposited in the Chehalis River system displaced the water, causing
flooding of record proportion. Declaration of Darrell L. Cochran ("Cochran Declaration"),
Exhibit A. Plaintiffs” homes and property were destroyed by this flooding. Plaintiffs*homes
and businesses suffered extensive damage due to the flooding. Cochran Declaration, Exhibit
B. Their property was damaged, much of it ruined and some of it entirely washed away.
Cochran Declaration, Exhibit A and B.

Plaintiffs properly and timely brought their complaint in King County against King
County business residents, Weyerhaeuser and Green Diamond Resource Company, and joined
Defendant DNR in this venue under RCW 4.92.010, as an additional defendant. Cochran
Declaration, §6.  Plaintiffs seek monetary damages for the amount of injury suffered as a

result of Defendants® unfawful and tortious conduct.

1L STATEMENT OF ISSUES
A. Whether subject matter jurisdiction for this action is proper in King County Superior
Courf, in keeping with the unanimous Supreme Court opinion in Young v. Clark, 149

Wash.2d 130 (2003), 65 P.3d 1192 (2003), which found that only the state constitution can

PLAINTIFFS' OPPOSITION TO DEFENDANTS* MOTION PFAU COCHRAN VERTETIS AMALA, PLLC
TO DISMISS FOR LACK OF SUBJECT MATTER 911 Pacific Avenue, Suite 200
JURISDICTION 3 of 12 Tacoma, WA 98402
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determine original jurisdiction, and that legislatively created statutes, like RCW 4.12.010,
relate only to venue, not to the trial court's subject matter jurisdiction.
B. And in the alternative, whether the King County Superior Court has jurisdiction over
the instant action when the Plaintiffs seek a remedy of money damages arising out of injury to
real, personal, and business property, or “personal interests,” but do not seek relief related to
the title or other disposition specific to the real property.

V. EVIDENCE RELIED UPON

As the underlying facts are not in dispute, Plaintiffs opposition relies on the pleadings

already filed with this court, along with the Declaration of Darrell L. Cochran and the exhibit
attached to it.

V. AUTHORITY

A. Defendants Motion Must Be Denied Because the State Constitution Controls,
Not RCW 4.12.010, Vesting Universal Original Jurisdiction with All State
Superior Courts.

“The superior court sliall ...have original jurisdiction in all cases and of all
proceedings in which jurisdiction shall not have been by law vested exclusively in some other
court.” WASH. CONST. art. IV. Thus, the state constitution, not the legislature, gives the
superior courts universal original jurisdiction. Id.; Young v. Clark, 149 Wash.2d at 133-34.
The legislature is empowered only to “carve out” the limited jurisdiction of inferior courts.
Young v. Clark, 149 Wash.2d at 133-34. Otherwise, the superior court retains original
jurisdiction in all cases and over all proceedings. WASH. CONST. art. IV, § 6; Clark at 133.

Young v. Clark required the state Supreme Court to analyze the inconsistencies of
RCW 4.12.020(3), which provides a motor vehicle accident plaintiff “the option of suing
either in the county in which the cause of action or some part thereof arose, or in the county in

which the defendant resides, or if there be more than one defendant, where some one of the

PLAINTIFFS' OPPOSITION TO DEFENDANTS“MOTION PFAU COCHRAN VERTETIS AMALA, PLLC
TO DISMISS FOR LACK OF SUBJECT MATTER 911 Pacific Avenue, Suite 200
JURISDICTION 4 of 12 Tacoma, WA 98402
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defendants resides, at the time of the commencement of the action,” with the express grant of
universal original jurisdiction to the state*s superior courts accorded in article IV, section 6 of
the Washington state constitution. Id. at 134. In determining whether the legislature®s
authority to limit subject matter jurisdiction as among superior courts violates article IV,
section 6 of the state constitution, the Court held, “Our previous interpretation of RCW
4.12.020 construed the statute to limit subject matter jurisdiction as among superior courts.
So understood, the statute violates article IV, section 6 of the state constitution.” Jd.
Defendants motion would require this court to ignore the same constitutional
violation the Supreme Court forbade in Young v. Clark, and instead create an impermissible
legislatively-created subject matter limitation from RCW 4.12.010. Defendants cite Judge
James Cayce®s ruling of June 9 in Davis v. DNR, but they do so without mention of a court®s
obligation to construe statutes consistently with the constitution. See id., State v. Clausen,
160 Wash. 618, 632,295 P. 751 (1931). Plaintiffs urge this Court to follow the plain meaning
of the constitutions clear language on this issue and deny Defendants® Motion to Dismiss for
Lack of Subject Matter Jurisdiction. See City of Tacoma v. Taxpayers of City of Tacoma, 108
Wash.2d 679, 706, 743 P.2d 793 (1987) (“Where the language of the constitution is clear, the

words used therein should be given their plain meaning.”).

B. _ Defendant’s Motion Should Also Be Denied Because Plaintiffs’ Action is
Transitory in Nature as Seeking Primarily Monetary Damages for Personal
Interests to Both Real and Personal Property.

Washington courts have long recognized the power of a court to determine personal
interests in real property located outside the immediate jurisdiction. See Silver Surprize, Inc.
v. Sunshine Mining Co., 74 Wn.2d 519, 445 P.2d 334 (1968). The courts acknowledge the

distinction between jurisdiction to adjudicate title to land and jurisdiction to settle the parties™

PLAINTIFFS' OPPOSITION TO DEFENDANTS* MOTION PFAU COCHRAN VERTETIS AMALA, PL1C
TO DISMISS FOR LACK OF SUBJECT MATTER 911 Pacific Avenue, Suite 200
JURISDICTION 5 of 12 Tacoma, WA 98402
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personal interests in real estate. (“No one would question that an action brought to try the
naked question of title to land must be brought in the state where the land is situate. However,
where the basis of the action is transitory and one over which the court has jurisdiction, the
court may hear and determine the action even though a question of title to foreign land may be
involved, and even though the question of title may constitute the essential point on which the
case depends.”) Id. at 526. For example, while a superior court lacks jurisdiction to directly
affect title to real property located in another country, the court does possess jurisdiction to
indirectly affect title to such property by apportioning interests among individuals over whom
it has personal jurisdiction. See In Re the Marriage of Kowalewski, 163 Wn.2d 542, 182 P.3d
959 (2008) (determining personal interests in real property located in Poland pursuant to a
marriage dissolution).

Washington*s Supreme Court has routinely rejected jurisdictional challenges where
personal interests in real property have been at stake. See id. (affirming power of
Washington court to adjudicate parties™ interests in Idaho real estate in a breach of contract
claim); Donaldson, 40 Wn.2d at 251 (affirming power of Washington court to adjudicéte
parties” interests in California real estate in a partnership dissolution); Elsom v. Teffi, 140
Wash. 586, 591, 250 P. 346 (1926) (affirming power of Washington court to adjudicate
parties™ interests in mining claims located in British Columbia in an action brought to enforce
atrust); Smith v. Fletcher, 102 Wash. 218, 220, 173 P. 19 (1918) (“It is a universal rule that
the courts of one state cannot pass judgment on the title to land in another state. But, where
the action is aimed at the personal relations of parties in connection with property beyond the
jurisdiction, it is well recognized that courts may afford relief.”); Rosenbaum v. Evans, 63
Wash. 506, 508-09, 115 P. 1054 (1911) (“a suit for the specific performance of a contract to

convey real estate is a transitory one . . . [which] affects the parties to the action personally,

PLAINTIFFS’ OPPOSITION TO DEFENDANTS*MOTION PFAU COCHRAN VERTETIS AMALA, PLLC
TO DISMISS FOR LACK OF SUBJECT MATTER. 911 Pacific Avenue, Suite 200
JURISDICTION 6 of 12 Tacoma, WA 98402
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but does not determine the title””) (collecting cases); Sheppard v. Coeur d’Alene Lumber Co.,
62 Wash. 12, 15, 112 P. 932 (1911) (“,[W]hen the title is incidental the court possessing
Jurisdiction of the contract which is in its nature transitory, may even inquire into the very title
let the lands lie where they may.™ (quoting Henwood v. Cheeseman, 3 Serg. & Rawle 500,
504 (Pa. 1817))); State ex rel. Scougale v. Superior Court, 55 Wash. 328, 104 P. 607 (1909)
(recognizing court's power to establish and enforce a trust in real property located outside
state).

Here, the trial court™s jurisdiction over the parties and this action clearly encompasses
the power to adjudicate the parties® personal interests in the real property located in Lewis
County. The subject matter of the suit -- negligence, trespass, tortious interference with
contractual relations and business expectancy, conversion and inverse condemnation - is an
action in which a court with personal jurisdiction over the defendants, like King County here,
also has jurisdiction to determine the parties™ relative interests in all property brought to the
court™s attention. See Kowalewski, 163 Wn.2d at 550.

In addition, Washington law is clear, actions for monetary damages to real property
are transitory in nature and may be brought in the county in which the defendant resides.
Shelton v. Farkas, 30 Wn. App. 549, 553, 635 P.2d 1109 (1981) ( “[t]he term ,transitory
action™ encompasses those actions which at common law might be tried wherever personal
service can be obtained as opposed to in rem proceedings which are local in nature”). Actions
described in RCW 4.12.010, which must be brought in the county where the property is
located, are “local”, while “transitory” actions are those described in RCW 4.,12.025, which
may be brought where the defendant resides. See State ex rel. U.S. Trust Co. v. Phillips, 12
Wn.2d 308, 315, 121 P.2d 360 (1942). Actions for monetary recovery are in personam and

are transitory in nature. Here, Plaintiffs** action against defendants is solely for monetary

PLAINTIFES' OPPOSITION TO DEFENDANTS* MOTION PFAU COCHRAN VERTETIS AMALA, PLLC
TO DISMISS FOR LACK OF SUBJECT MATTER 911 Pacific Avenue, Suite 200
JURISDICTION 7 of 12 Tacoma, WA 98402
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damages, is transitory in nature, and may be brought in King County, where the Defendants
reside.

Contrary to Defendants' suggestion, Plaintiffs* claims are transitory in nature. In
Washington State Bank v. Medalia Healthcare L.L. C’., the Washington Court of Appeals held
that an action where the plaintiff seeks exclusively monetary recovery is in personam and
transitory in nature and is therefore not subject to the requirement of RCW 4.12.010 that local
actions be commenced in the county where the property is located. 96 Wn. App. 547, 558,
984 P.2d 1041, 1047 (1999). The Court's holding is consistent with the general trend to limit
the applicability of the local action rules. See Andrews v. Cusin, 65 Wn.2d 205, 207, 396 P.2d
155 (1964) (“rules or statutes which require that actions for injuries to land be brought at the
situs of the land have been severely criticized, as having no sound basis in reason); Mueller
v. Brunn, 313 N.W.2d 171, 796-97 (Wis. 1982) (stating that “courts wherever possible have
consistently construed actions concerning real estate to-be transitory rather than local” and
that the trend is toward making all money damage actions transitory). Here, Plaintiffs” claims
are transitory in nature as they solely seek monetary damages for damages caused by the
defendants. Title to or disposition of Plaintiffs™ land is not in question or dispute.

Moreover, as Plaintiffs” claims are transitory in nature, they may be brought where the
defendants reside, King County, in accordance with RCW 4.12.025. In McLeod v. Ellis, the
Washington Supreme Court found that an action for the conversion of timber seeking the
value of the trees was transitory and could be brought in a county other than the one in which
the land where the trees were harvested was located. 2 Wash. 117, 122, 26 P. 76 (1891)
(finding that the complaint sufficiently pleaded a claim for conversion as opposed to a claim
for injury to real property). In McLeod, the defendant cut down, removed, and disposed of

trees located on the plaintiffs property; thus, causing injuries to the real property valued at

PLAINTIFFS' OPPOSITION TO DEFENDANTS“MOTION PFAU COCHRAN VERTETIS AMALA, PLLC
TO DISMISS FOR LACK OF SUBJECT MATTER 911 Pacific Avenue, Suite 200
JURISDICTION 8 of 12 Tacoma, WA 98402
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approximately $14,000. Id. The McLeod defendant challenged the court®s jurisdiction over
the claim as the suit was not filed in the same county in which the property was located. The
Washington Supreme Court concluded that the plaintiff‘s action was one for the value of his
trees without any claim for injury to the land. Here, Plaintiffs® have similar claims of damage
to real property that does not constitute “injury to the land” as outlined in RCW 4.12.010.
Plaintiffs* real property damage includes flood damage to their residences, outbuildings, and
business property.

Finally, Washington Courts have not limited this allowance for transitory claims to
conversion actions. In Silver Surprize, Inc. v. Sunshine Mining Co., the plaintiff brought a
breach of contract claim concerning an exchange of conveyances and mining of property
located in Idaho. 74 Wn.2d 519, 520, 445 P.2d 334 (1968). The defendant asserted an
affirmative defense of adverse possession. Id. at 521. The trial court dismissed for lack of
subject matter jurisdiction because it viewed the subject of the action to be the determination
of the title to the property in Idaho. Id. at 522. The Washington Supreme Court reversed
noting that the contract action was transitory and recognizing that “[t]he view is generally
maintained that where the relief sought acts upon the party personally and does not require the
court to deal directly with ,,the real estate itself*, the proceeding need not be maintained in the
state or county where the property is situate.” Id. at 525-527. The court held that “where the
basis of the action is transitory and one over which the court has jurisdiction, the court may
hear and determine the action even though a question of title to foreign land may be involved,
and even though the question of title may constitute the essential point on which the case
depends.” Id. at 526. Here, the Plaintiffs* are solely seeking monetary damages. The Court
will not have to deal directly with the real property that was damaged as a result of the

negligence of the defendants. Moreover, in Silver Surprize, the plaintiff‘s claim indirectly

PLAINTIFFS' OPPOSITION TO DEFENDANTS* MOTION PFAU COCHRAN VERTETIS AMALA, PLLC
TO DISMISS FOR LACK OF SUBJECT MATTER 911 Pacific Avenue, Suite 200
JURISDICTION 9 of 12 Tacoma, WA 98402

Appendix 216 Phone: 253-777-0799 FAX: 253-627-0654




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

dealt with the determination of the title of real property in Idaho; yet the Washington Supreme
Court held the plaintiff's claim was transitory and jurisdiction was proper in Washington.
Here, title to the real property is not a question to be decided. Again, Plaintiffs® are primarily
seeking monetary damages, and other relief not associated with Plaintiffs™ real propetrty.

Here, Plaintiffs state five causes of action targeted against Defendants in their
complaint. Each can be characterized as personal to them, rather than relating exclusively to
the property. First, Plaintiffs pleaded Negligence, a transitory action, remedied by general
and special damages. Second, the Plaintiffs pleaded Trespass, which may appear as localized,
but as the trespass was temporary (ie: the waters and debris receded), the Plaintiffs did not
request the normal remedy, ejectment. Instead, they seek money damages for the effect of the
tresspass.  Third, the Plaintiffs pleaded conversion, which has been held to constitute a
transitory action under RCW 4.12.010. Wash. State Bank, 96 Wn. App. at 558. Fourth, the
Plaintiffs pleaded tortious interference with business expectancy, which is personal to the
Plaintiffs and are remedies solely by monetary damages equal to lost profits. Fifth and
finally, Plaintiffs pleaded the Shoreline Management Act of 1971, which relates exclusively
to the actions of the defendant on its own property, and does not affect the rights to property

contemplated in in rem jurisdiction.

C. The Court Has a Less Restrictive, Constitutional Option to Recognize the
“Venue Only” Character of RCW 4.12.010.

If, and only if; the court were to find some elements of Plaintiffs® personal, transitory
interests in real property so unique to the property*s physical location that resolution of the
claims could only be properly adjudicated in the county in which the property exists, then the
only constitutionally permissible option would be to change the venue. Plaintiffs submit that

venue is proper in King County. However, if the Court believes the property*s location is so

PLAINTIFFS' OPPOSITION TO DEFENDANTS* MOTION PFAU COCHRAN VERTETIS AMALA, PLLC
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particular to the claims asserted, then a recognition of the Supreme Court™s “venue-only”
interpretation of statutory provisions of RCW 4.12.010 prescribed by the Young v. Clark
opinion would require the denial of Defendants® motion to dismiss for lack of subject matter
Jurisdiction and instead a separate consideration of the case®s most appropriate venue.
VL CONCLUSION

Defendants* métion must be denied because the plain language of the state
constitution confers original jurisdiction to the King County Superior Court. A unanimous
state Supreme Court has ruled unequivocally that filing requirements, like those statutorily
prescribed in RCW 4.12.010, pertain only to venue questions, not to subject matter
Jurisdiction. In addition, the Plaintiffs* transitory personal interests damaged as a result of
Defendants* unlawful and tortious acts are clearly within this court's power despite the
physical location of the property in question. In the alternative, if the court finds certain
elements of Plaintiffs claims to be local interests, unique to the properties® physical location,
then venue change, not dismissal of the action as a whole, is the only appropriate remedial
action.

Dated this 17th day of June, 2011.

PFAU COCHRAN VERTETIS AMALA, PLLC

ARIeI

Darrell L. Cochran, WSBA No. 22851
darrell@pcvalaw.com
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I, Ami Erpenbach, hereby declare under penalty of perjury under the laws of the
State of Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on
today“s date, I served via E-Service, and by Facsimile to Attorney Mark Jobson, indicated

below, by directing delivery to the following individuals:

Mark Jobson

Attorney General of Washington

7141 Cleanwater Drive SW

P.O. Box 40126

Olympia, WA 98504-0126

Attorney for: State of Washington Dept. of Natural Resources

Kelly P. Corr

Seann C. Colgan

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorneys for: Green Diamond Resource Company

Joshua J. Precce

Corr Cronin Michelson Baumgardner & Preece, LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorney for: Green Diamond Resource Company

Louis D. Peterson

Hillis Clark Martin & Peterson, P.S.
1221 Second Avenue

Suite 500

Seattle, WA 98101

Attorney for: Weyerhaeuser Company

DATED this 17th day of June, 2011.

< g £ Q
Am\i\ELpenﬁa@/ !

Legal Assistant To Darrell L. Cochran
4824-2123-9305, v. 1
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Sealtle, Washington B88101-2825

Telsphonae: (208) 8231745

Facelmlle: (208) B23-7788
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1 In their response, plaintiffs contend that the legislature’s jurisdictional restriction in
2 || RCW 4.12.010(1) is unconstitutional, and that all clajms for damages are transitory such that
3 || the claims may be brought in any county where a defendant resides. In doing so, plaintiffs
4 || ask this Court to distegard long established controlling precedent and the legislature’s
5 || unambiguous mandate: actions for injuries to real property “shall be commenced” in the
6 || county where the raal property is located. RCW 4.12.010(1); Cugini v. Apex Mercury Mining
7 || Co., 24 Wn.2d 401, 409, 165 P.2d 82 (1946). Plaintiffs disregarded this requirernent when
§ || they commenced this action in King County to recover damages for injury to their real
9 |l property in Lewis County, and now invite the Court to do the same. The Court should decline
10 || pleintiffs’ invitation and dismiss this action for lack of subject matter jurisdietion.
11 A. THE JURISDICTIONAL REQUIREMENTS OF RCW 4,12.010(1) ARE
12 CONSTITUTIONAL.
13 Plaintiffs rely upon Young v. Clark, 149 Wn.2d 130, 65 P.3d 1192 (2003), to atternpt
14 to escape from RCW 4.12.010(1)'s jurisdictional requirements. However, Young interpreted a
5 different statute, RCW 4.12,020(3), and involved an action to recover damages for personal
6 injury, which are transitory in nature, Mendoza v. Neudorfer Engineers, Ine.,
145 Wn. App. 146, 156, 185 P.3d 1204 (2008). Young, 149 Wn.2d at 132-133. Therefore,
7 Young does not address the Supreme Court’s holding in 4pex Mercury Mining regarding
iz RCW 4.12.010(1) and jurisdiction over actions for injuries to real property, -
Moreover, plaintiffs’ constitutional argument requires the Court to read article IV
0 section 6 of the state constitution in isolation, ignoring lanpnage used in the rest of the
2l constitution, SBection 6 vests “the supetior court” with original jurisdiction over cases
“ “in which the demand or the value of the property in controversy amounts to three thousand
23 dollars or as otherwise determined by law,” and also “In all cases and of all proceedings in
2 which jurisdiction ghall not have been by law vested exclusively in some other covrt.”
% Const. art. IV, § 6. Though this section does vest jurisdiction in the superior court, it does not
% describe which superior court, The state constitution uses “the superior court” to refer to the
;} superior court for a particular county. See Const, art. IV, § 5 (election of judges to the
Kot Sypatf s baton Do s s
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1 || superior court for each county). In contrast, the constitution uses “superior courts” when
2 || discussing all superior courts, See Const. art. IV, § 1 (*The judicial power of the state shall be
3 || vested in a supreme court, superior courts, justices of the peace, and such inferior coutts at
4 || the legislature may provide.”), §11 (“The supreme court and the superior courts shall be
5 || courts of record, and the legislature shall have power to provide that any of the courts of this
6 || state, excepting jusﬁceé of the peace, shall be courts of record.™), § 13 (“The judges of the
7 || supreme court and judges of the superior courts shall severally at stated times, during the
8 || continuance in office, receive for their services the salaries prescribed by law therefor, which
9 || shall not be increased after their election, nor during the term for which they shall have been
100 || elected.™), § 24 (“The judges of the superior courts, shall from time to time, establish uniform
11 || rules for the governance of the superior courts.”™) (emphasis added).
12 According to authority cited by plaintiffs, “Where the language of the constitution is
13 || clear, the words used therein should be given their plain meaning.” City of Tacoma v.
14 || Taxpayers of City of Tacoma, 108 Wn.2d 679, 706, 743 P.2d 793 (1987). Section 6
15 |} authorizes the legislatute to vest jurisdiction for actions involving injury to real property only
16 || in the superior court for the county where the property is located. Consistent with this
17 || authority, the Supreme Court has upheld the jurisdictional nature of RCW 4.12.010(1).
18 || Apex Mercury Mining, 24 Wn.2d at 409,
19 B. ACTIONS SEEKING DAMAGES FOR INJURY TO REAL PROPERTY ARE LOCAL,
" NoT TRANSITORY.
Plaintiffs’ contention that all actions for damages are transitory ignores controlling
21 precedent. In fact, actions secking damagés for Injury to real propetty are local in nature, and
2 must be brought in the county where the property is located. State ex rel, King County v.
2 Superior Court af Plerce County, 104 Wash. 268, 276, 176 P, 352 (1918). To determine the
2 nature of an action, the Coust shonld look to the subject matter of the complaint, Siver
2 Surprize, Inc. v. Sunshine Min, Co., 74 Wn.2d 519, 522, 445 P.2d 334 (1968) (examining
Z: plaintiff’s complaint and determining that it was “patently a contract action™).
28
; ' Moti comi 5.
ko e o o3 e S0
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l Here, the subject matter of plaintiffs’ complaint is plainly the injury caused to

2 || plaintiffs’ real and personal property arising from flooding of their real property, Plaintiffs

3 || seek the same relief sought by the plaintiff in King County — in this case, damages for injury

4 || 1o real property located in Lewis County. The fact that plaintiffs seek only money damages

3 || does not convert this action from local to transitory.

0 C.  PrLAINTIFFS RELY UPON INAPPOSITE LEGAL AUTHORITY.

7 Plaintiffs do not dispute that King County holds that actions for injury to real property

B || are local, not transitory, Ingtead, plaintiffs cite three caiegories of cazes to support of their

g || erroneous contention that all actions for damages are transitory. Cages in the first category
10 || hold that actions for breach of contract are transitory, Cases in the second category hold that
11 || actions for tortious injury to personal property are transitory. Cases in the third category hold
12 || that equitable actions are transitory, WNone addresses the Court’s jurisdictional defect in this
13 || case, where plaintiffs seek damages for injury to their real property,
14 1. Actions for breach of contract are transitory,
13 Plaintiffs cite to Shelton v. Farkas in support of the proposition that actions for
16 damages for injury to real property are transitory. Response at 8. However, Shelton had
17 | nothing to do with real property. In Shelton, the plaintiff (residing in King County) brought
18 || an action for breach of contract fot the sale of a violin in King County Superior Court against
19 || a defendant residing in Kittitas County, 30 Wn, App. 549, 550-52, 635 P.2d 1109 (1981).
20 | Upon defendant’s request, the King County Superior Court transferred venue to Kittitas
21 || County. Id. at 552. On appesl, the plaintiff argued that the King County Superior Court erred
22 || by transferring venue. Id. at 553, The Court of Appeals disagreed, holding that an action for
23 || breach of contract is transitory and that venue for such an action may lic whers one of the
24 || defendants resides, Id. at 553-54. Shelton did not involve a claim for damages from injury to
25 || real property, and is inapposite to the issue at hand,
26 Plaintifts’ other authority ig similatly inapplicable. State ex rel. U.S. Trust Co. v.
27 || Phillips held that an action for breach of contract (in that case, for the sale of timber) is
28 || transitory, which may be hrought in the county where one of the defendants resides,

Reply in Support of Defendants’ Motion to Dismiss ~ HOLIS CLARK MARTIN & PETERSON P8,
for Lack of Subject Matter Jurisdiction - 3 e 1012905
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1|l 12 Wn,2d 308, 315, 121 P.2d 360 (1942). Silver Surprize held that an action for breach of
2 || contract (in that case, for the mining of land in Idaho) is trangitory, even where the defendant
3 || asserts ownership of real property as a defense, 74 Wn.2d at 522-24. dndrews v. Cusin held
4 || that an action for breach of contract (in that case, express and implied warranties for potato
3. || seedlings) is transitory and may be brought where the defendant resides. 65 Wn.2d 205, 209,
6 || 396 P.2d 155 (1964). Sheppard v. Coeur d'Alene Lumber Co., 62 Wash. 12, 112 P. 932
7 || (1911), was an action for breach of lease to recover unpaid rent, None of these cases address
8 || the issue now before the Court: whether this Court has subject matter jurisdiction over an
9 || action for damages for injury to real property in Lewis County,
10 2. Actions for tortious injury to personal property, unrelated to
1 injuries to real property, are transitory.
1 Plaintiffs overstate the holding of Washington State Bank v. Medalia Healthcare,
3 LL.C, Response at 8. In that case, a lender sued the purchaser of medical equipment (in
1 which the lender had a security interest) for conversion, claiming damages in the amount of
s the value of the equipment. Washington State Bank v. Medalia Healthcare LL.C.,
6 96 Wn. App. 547, 548, 984 P.2d 1041 (1999). The court stated, “[W]e hold that a conversion
17 action where the plaintiff seeks exclusively monetary recovery is in personam and fransitory
in nature and is therefore not subject to the requirement of RC'W 4.12,010(2) that local actions
' be commenced in the county where the personal property is located.” Id. at 558. Medalia is
P inapposite — it relates only to actions for damages for conversion of personal property and did
20 not relate to real property in any way.
2 MeLeod v. Ellis does not help plaintiffs. In.dpex Mercury Mining, the Supreme Court
2 deseribed its holding in McLeod as follows: “[McLeod] held that an action commenced in the
2 county other than that where the property was located would not give the court jurisdiction,”
24 24 Wn.2d at 404. In MeLeod, the plaintiff's claim was for conversion of timber, not for injury
» ta real property, and was therefore transitory. 2 Wash. at 122. Likewise, the plaintiffs action
2 for negligent injury to petsonal property in Andrews was held to be transitory.
2; 65 Wn.2d at 209. None of these cases stand for the proposition that this Court may exercise
. L s _— 5,
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1 || subject matter jurisdiction over an action seeking damages for injury to real property in Lewis

2 || County,

3 3 Equitable relief is transitory.

4 Plaintiffs’ remaining authority establishes that actions in equity are transitory. Jn re

5 || the Marriage of Kowalewski, 163 Wn.2d 542, 182 P.3d 959 (2008) (marriage dissolution);

6 || Ponaldson v. Gréenwood, 40 Wn.2d 238, 232 P.2d 1038 (1952) (enforcement of equitable

7 || trust); Elsom v, Tefft, 140 Wash. 586, 250 P. 346 (1926) (enforcement of trost in equity);

8 || Rosenbaum v. Evans, 63 Wash, 506, 115 P. 1054 (1911) (equitable decree to reform a deed);

9 || State ex. rel. Scougale v. Superior Court, 55 Wash, 328, 104 P. 607 (1909) (enforcement of
10 || equitable trust), These cases are inapposite because plaintiffs do not seek equitable relief,
11 D. LACKING SUBIECT MATTER JURISDICTION, THIS COURT MAY NoT

TRANSFER VENUE.
12 Plaintiffs do not dispute that if this Court lacks subject matter jurisdiction, it may only
13 enter an ordet of dismissal. Young, 149 Wn.2d at 133 (“When a court lacks subject matter
1 jurisdiction in & case, dismigsal is the only permissible action the court may take.”).
2 Nonetheless, plaintiffs request a transfer of venue to Lewis County as an alternative form of
6 relief. Response at 11. Absent subject matter jurisdiction, this Court should disregard
17 plaintiffs’ request for altemnative venue, and should dismiss this action.
18 E. C'ONCLUSION
19 This action arises from the same storm, in the same county, involving similarly
20 situated plaintiffs, and asserts the sarne causes of action as those in Davis ef al, v, Washington
1\ Stase Department of Natural Resources et al., King County Superior Court No. 10-2-42010-0
22 KNT, assigned to Judge James Cayce. Judge Cayoe granted defendants’ motion for dismmissal
23 on the same grounds.! RCW 4.12.010(1) and controlling precedent vests sole jurisdiction
24 over this setion in Lewis County Superior Coutt, This Court shonld dismiss this action,
25
26
27
28 |l trpe plaintiffs in Devis moved for reconsideration of Judge Cayce’s decision on Jung 17, 2011,
Jo Lok of et Mt sdton- 5 ot St
Telaphone: (206) 623-1745
Appendix 2256  Fazsimile: (208) 623-7789




0B/20/2011 10:55 FAX 2086237789

M S0 N0 R W B Wl B e

RN B b 3t ok ek ped Gk ek = =l b

J

DATED this 20th day of June, 2011.

HECM

P

HiLLIS CLARK. MARTIN & PETERSON B, 5,

By

g/ Louig D). Peterson

016/ 024

Louis DD, Peterson, WSBA #5776

Michael R. Scott, WSBA #12822
Alexander M. Wu, WEBA #40649

Hillis Clark Martin & Peterson P.5.

1221 Second Avenue, Suite 500

Seattle WA 98101-2925

Telephone: (206) 623-1745

Facsimile: (206) 623-7789

Email; 1dp@hemp.com; mrg@hemp.com; -
amw(@hemp.com

Attorneys for Defendant
Weyerhaguser Company

ROBERT M. MCKENNA
ATTORNEY (GENERAL

By

5/ Mark Jobson

Mark Jobson, WSBA No. 22171
Asgigtant Attorney General
State of Washington

P.O. Box 40126

Olympia, WA 98504-0126
Telephone: (360) 586-6300
Facsimile: (360) 586-6655
Email: markj@atg.wa.gov

Attorneys for Defendant
Department of Natural Resources

Reply in Support of Defendants’ Motion to Dismiss ~ HILLIS CLARK MARTIN & PETERSON F.S,

Jor Lack of Subject Matter Jurisdiction - 6

1221 Bacond Avenue, Sults 500
Suatte, Washington  96101.2025
Talaphone: (208) 8231745
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CORR CRONIN MICHELSON BAUMGARDNER & PREECE LLP

By s/ Kelly P. Corr

I 617/024

Kelly P. Corr, WSBA # 555

Corr Cronin Michelson Baumgardner & Preece LLP

1001 Fourth Ave., Buite 3900
~ Beattle, WA 98154
Telephone: (206) 625-8500
Facgimile: (206) 625-0900
Email: keorr@eorretonin.com
Aftorneys for Defendant
(reen Diamond Resource Company

CERTIFICATE OF S8ERVICE

The undersigned certifies fhat on this day she caused & copy
of this document to be emailed and faxed to the last known
address of all counsel of record,

[ certify under penalty of petjury under the laws of the state
of Washinpton and the United States that the foragoing i¢ true
and corract.

DATED this 20th day of June, 2011, at Seattls, Washington,

i Buwapne Powers

Buzmae Fowers

NIL: 11100.182 4831-7935-8217v1

Reply in Support of Defendants’ Motion to Dismiss
Jor Lack of Subject Matter Jurisdiction - 7

Appendix 227

HILLIS CLARK MARTIN & PETERSON P8,

1221 Gecond Avanue, Suits 500
Gmattls, Washington 98101-2926
Talephone: (208) 823-1745
Facsimlla: (208) 823-7789
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THE HONORABLE JAMES CAYCE

KIG COUNTY, w;-s,ﬁemﬂ :
JINO 92011

SUPERIOR COun1 LLERK
BY STEPHANE WALTON
~ DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

CONNIE DAVIS, personalty; SPENCER

DAVIS, personally; and DIRTY THUMB No, 10-2-42010-0 KNT .
NURSERY, a Washington State sole Bl . .
proprietorship, SRROPESEDI-ORDER GRANTING
: DEFENDANTS’ MOTION TO DISMISS
Plaintiffs, FOR LACK OF SUBJECT MATTER
JURISDICTION
V. :

STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES;
WEYERHAEUSER COMPANY, a
Washington corporation; and GREEN
DIAMOND RESOURCE COMPANY, a
Washington corporation,

Defendants.

1

THIS MATTER came before the Court on Defeﬁdan‘cs’ Motion to Dismiss for Lack of

Subject Matter Jurisdiction (“Motion™). The Court reviewed the Motion, ssy-response erm&gi;
| : | abc B

"
/i

Order Granting Defendants’ Motion to Dismiss for Lack of Subject  HILLIS CLARK MARTIN & PETERSON P.S.
Matter Jurisdiction - 1 1221 Second Avenue, Suite 500
Seattle, Washington 98101-2025

EXH!B”: A__ Telephona: (206) 628-1745

Facsimile: (208) 623-7789
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reply thereto, and the records and files herein. In light of the foregoing, IT I3 HEREBY

ORDERED that Defendants’ Motion is GRANTED.

b
-y
DONETHIS 9|~ dayof s

/Q\J»m e M~

ToE HONORABLE JAMES CAYCE
Kmig CoulTy SUPERIOR CQURT JUDGE

Presented by:
Hps CLARK MARTJN & PETERSON PS.

By ‘s‘/ Louis D. Peferson

Louis D, Peterson, WSBA #5776
‘Michael R. Scott, WSBA #12822
- Alexender M, Wu, WSBA #40649

Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
Email: ldp@hemp.com; mrs@henp.comni;
amw(@hcmp.com

Attorneys for- Defendant

Weyerhaeuser Company

ROBERT M. MCKENNA.
ATTORNEY GENERAL

8/ Mark Jobson

Mark Jobson, WSBA No. 22171
Assistant Attorney General
State of Washington

P.O. Box 40126

Olympia, WA 98504-0126 -
Telephone: (360} 586~6300
Facsimile: (360) 586-6655
EBmail: markj@atg.wa.gov

Attorneys for Defendant
Department of Natural Resources

Order Granting Defendants' Motion to Dismiss for Lack of Subject
Matter Jurisdiction - 2
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HioLis CLARK MARTIN & PETERSON P.S.
1221 Second Avenrtue, Suite 500
Seatlle, Washington 98101-2025

- Telephone: (208) 623-1745

Facsimile; (208) 6237789
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CORR CRONIN MICHELSON BAUMGARDNER & PREECE LLP

s/ Kelly P. Coti

Kelly P. Corr, WSBA # 555

Corr Cronin Michelson Banmgardner & Preece LLP
1001 Fourth Ave., Suite 3900

Seattle, WA, 98154

Telephone: (206) 625-8600

Facsimile: (206) 625-0900

Email: keorr(@correronin.com

Attorneys for Defendant

Green Diamond Resource Company

Proposed Order Granting Motion to Dismiss - Davis.docx

Order Granting Defendants” Motion to Dismiss for Lack of Subject
Matter Jurisdiction- 3
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HILLIS CLARE MARTIN & PETERSON P.S. -

1221 Second Avenue, Sulte 500
Seattle, Washington 98101-2026
Telephone: (206) 623-1745

_ Facsimila: (206) 623-7789




O 0 3 O U B W3

I e T e T e T S S e S S
2 3 KRB REBESREBT s xart b33

FlLEp

{f It
' .IL ]f;}
~ P
AL R
SUpgs ’;5-.’?"6:;; Ly
K gt

CousT
Tl ClEry

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
VIRGINIA CAREY, individually; JAMIE

THE HONORABLE BARBARA A. MACK
!

CAREY, individually; and PARADYCE No. 10-2-42011-8 KNT
INDUSTRIES INC., d/b/a THE PRINT SHOP,
a Washington corporation, LRSS
DEFENDANTS’ MOTION TO DISMISS
Plaintiffs, FOR LACK OF SUBJECT MATTER
JURISDICTION
V.

[Clerk’s Action Required]

ORIGH .

STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES;
WEYERHAEUSER COMPANY, a
Washington corporation; and GREEN
DIAMOND RESOURCE COMPANY, a
Washington corporation,

Defendants.

THIS MATTER came before the Court on Defendants’ Motion to Dismiss for Lack of

Subject Matter Jurisdiction (“Motign™). The Court reviewed the Motio, the response apd .
Eimf-z‘ (777 &&?&M?,&J& i’ M?%W;;Ez_e.;,
reply thereto, I\an o rebordd and files heretn. Tt/light of the foregoing, IT IS HEREBY .

ORDERED that Defendants’ Motion is W,‘Denid .
I

i
//

[%‘a‘] Order Granting Defendants’ Motion to gIZI;LIS CLS\RK MAR;’IN &OEETERSON P.S.
e . e g Second Avenue, Suite 5
Dismiss for Lack of Subject Matter Jurisdiction - 1 Seatfle, Washington 98101.2025
Telephone: (208) 6231745
Appendix 231 Facsimile; (206) 623-7789
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TS HEREBY-EURTHER-ORDERED that-this-case-is DISMISSED - withott e

coiadice

DONE THIS __ /] _ day of M 2011,
G st

THE HONORABLE-ZvEH :
KNG CoOUNTY SUPERIOR COURT JUDGE

Presented by:

HLLi8 CLARK MARTIN & PETERSON P.S.

By s/ ILouis D. Peterson
Louis D. Peterson, WSBA #5776
Michael R. Scott, WSBA #12822
Alexander M. Wu, WSBA #40649
Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789

"Email: 1dp@hcmp.com; mrs@hemp.com;

amw(@hemp.com

Attorneys for Defendant
Weyerhaeuser Comparny

ROBERT M, MCKENNA
ATTORNEY GENERAL

By s/ Mark Jobson
Mark Jobson, WSBA No. 22171
Asgistant Attorney General
State of Washington
P.O. Box 40126
Olympia, WA. 98504-0126
Telephone: (360) 586-6300
Facsimile: (360) 586-6655
Email: markj@atg. wa.gov

Attorneys for Defendant
Department of Natural Resources

LResposed-Order Granting Defendants’ Motion to ng“és CLA}I:K MARgH; %‘OISETERSON P.S.
. . o e . econd Avenue, Suite
Dismiss for Lack of Subject Matter Jurisdiction ~ 2 Seatfle, Washington 98101-2925
Telephone: (206) 623-1745
Appendix 232  Facsimile: (206) 623-7789
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CORR CRONIN MICHELSON BAUMGARDNER &
PREECE LLP

By s/ Kelly P. Corr

Kelly P. Corr, WSBA # 555

Corr Cronin Michelson Baumgardner &

Preece LLP

1001 Fourth Ave., Suite 3900

Seattle, WA 98154

Telephone: (206) 625-8600

Facsimile: (206) 625-0900

Email: kcorr@corrcronin.com
Attorneys for Defendant
Green Diamond Resource Company

ND: 11100.182 4813-4743-0153v1

|BsopeEgl] Order Granting Defendants’ Motion to HILLIS CLARK MARTIN & PETERSON P.S.
. . T 1221 Second Avenue, Suite 500
Dismiss for Lack of Subject Matter Jurisdiction - 3 Seatile, Washington 981012625
Telephone: (206) 623-1745
Appendix 233 Facsimile: (206) 623-7789
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Trr HONORABLE BARBARA A. MACK

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

VIRGINIA CAREY, individually; JAMIE

‘CAREY, individually; and PARADYCE

INDUSTRIES INC.,, d/b/a THE PRINT SHOP,
a Washington corpor atlon,

Plaintiffs,

V.

:STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES;
"WEYERHAEUSER COMPANY a

- Washington corporation; and GREEN

DIAMOND RESOURCE COMPANY, a
Washington corporation,

Defendants,

W
. j // - IR

No. 10-2-42011-8 KNT

[PROPOSED] ORDER STAYING #7772 (
PROCEEDINGS

[Clerk’s Action Required]

THIS MATTER came before the Court on Defendants’ Motion to Stay Proceedings |

(“Motion™), The Court reviewed the Motion, the response and reply theretb, the documents

filed in support thereof, the documents referenced therein, and the records and files herein. In

light of the foregoillg, IT IS HEREBY ORDERED that the Motion is GRANTED.

// . .' . 13

Order Staying Précéédings- -1
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HILLIS CLARK MARTIN & PETERSON 1.8,
1221 Second Avenue, Suite 500

Seattle, Washington 98101-2925

Telephone: (206) 623-1745

Facslmile: (206) 623-7789
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IT 1S HEREBY FURTHER ORDERED that these proceedings are stayed until further

appeals of the related cases identified in the Motion.

notice, and that defendants’ counsel shall immediately notify the Court of the outcome of the

DONETHIS _ 70 dayot _>C-€ 457 , L2011,

N loeé

THE HONORABLE BARBARA A, MACK

Presented by:

|| HILLIS CLARK: MARTIN & PETERSON P.S.’

By s/ Louis D, Peterson
Louis D. Peterson, WSBA #5776
Michael R. Scott, WSBA #12822
Alexander M. Wu, WSBA #40649

* Hillis Clark Martin & Peterson P.S,

1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
Email: 1dp@hemp.com; mrs@hemp.com;
amw@hcmp.com

Attorneys for Defendant
Weyerhaeuser Company

ROBERT M. MCKENNA
ATTORNEY GENERAL

I|:By s/ Mark Jobson

Matk Jobson, WSBA No. 22171
Assistant Attorney General .
State of Washington

P.O. Box 40126

Olympia, WA 98504-0126
Telephone: (360) 586-6300
Facsimile: (360) 586-6655
Email: -markj@atg. wa.gov

Attbmeys for Defendant
Department of Natural Resources

Order Staying Proceedings -2
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KinG COUNTY SUPERIOR COURT JUDGE

HiLLis CLARK MARTIN & PETERSON P.S.
1221 Second Avenue, Sulte 500

Seattle, Washington 98101-2025

Telephone: (206) 623-1745

Facsimile: (208) 623-7789
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CORR CRONIN MICHELSON BAUMGARDNER &
PREECE LLP

By s/ Kelly P. Corr.
Kelly P. Corr, WSBA # 555
Corr Cronin Michelson Baumgardner &
Preece LLP .
1001 Fourth Ave., Suite 3900
Seattle, WA 98154
Telephoné: (206) 625-8600
Facsimile: (206) 625-0900
Email: kcorr@corrcronin.com

Attorneys for Defendant.

Green Diamond Resource Company

ND: 11100.182 4819-7334-9898v1

Order Staying Proceedings - 3
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HILLIS CLARK MARTIN & PETERSON P.S.
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THE SUPREME COURT OF WASHINGTON

WILLIAM RALPH, individually, v
MANDATE

Petitioner,

NO. 88115-4
\Z

_ | \ C/A No, 67515-0-1
STATE OF WASHINGTON DEPARTMENT
OF NATUI_{AL RESOURCES, King County Superior Court
No. 11-2-05769-1 KNT
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Washington State Supreme Court
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WILLIAM FORTH, individually, )
GUY BAUMAN, individually, EILEEN )
BAUMAN, individually; LINDA STANLEY, )
individually and as personal representative of )
ESTATE OF CORAL COTTON; ROCHELLE )
STANLEY, as personal representative of )
ESTATE OF CORAL COTTON; DONALD )
)

)

)
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LEMASTER, individually; and DAVID

GIVENS, individually, Ronald R. Carpenter
Clerk

Petitioners,

V.

STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES, a Washington
State public agency; WEYERHAFEUSER
COMPANY, a Washington corporation; and
GREEN DIAMOND RESOURCE COMPANY,
a Washington corporation,

Respondents,

In The Superior Court of the State of Washington
in and for King County
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Page 2
No. 881154
MANDATE

The opinion of the Supremé Court of the State of Washington was filed on December 31,
2014. The opinion became final on April 1, 2015, upon entry of the Qrder Denying Motion for
Reconsideration, This case is mandated to the superior court for further proceedings in

accordance with the attached true copy of the opinion and the order denying motion for

reconsideration,

Pursuant to Rule of Appellate Procedure 14.6(c), costs are taxed as follows: No cost bills

having been timely filed, costs are deemed waived.

IN TESTIMONY WHEREOQF, I have hereunto
set my hand and affixed the seal of

said Court at Olympia, this C;Q QQ/ day
of April, 2015. "

Rondfd R, arp&hter
_Clerk of the Supreme Court
State of Washington

cc: Clerk, King County Superior Court
Darrell L, Cochran
Loren A. Cochran
Kevin Michael Hastings
Kelly Patrick Corr '
-Joshua J, Preece
Seann C. Colgan.
Mark Conlin Jobson
Louis David Peterson
Michael Ramsey Scott
Alexander Martin Wu
Reporter of Decisions
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THE HONORABLE ROGER ROGOFF
APRIL 16,2015
WITHOUT ORAL ARGUMENT

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

VIRGINIA CAREY, individually; JAMIE
CAREY, individually; and PARADYCE
INDUSTRIES INC., d/b/a THE PRINT SHOP,
a Washington corporation,

Plaintiffs,
V.
STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES;
WEYERHAEUSER COMPANY, a
Washington corporation; and GREEN

DIAMOND RESOURCE COMPANY, a
Washington corporation,

Defendants.

Defendants’ Motion to Change Venue

No. 10-2-42011-8 KNT

DEFENDANTS’ MOTION
TO CHANGE VENUE

HILLIS CLARK MARTIN & PETERSON P.S.
1221 Second Avenue, Suite 500

Seattle, Washington 98101-2025

Telephone: (206) 623-1745

Facslmile: (206) 623-7789
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L INTRODUCTION AND RELIEF REQUESTED
Plaintiffs commenced this action in King County to recover damages for injury to their
properties in Lewis County from flooding allegedly caused by defendants’ actions. However,
the Washington Supreme Court has determined that, under RCW 4.12.010(1), mandatory
venue for this action lies in Lewis County. The Court should therefore change venue to Lewis
County. »
IL STATEMENT OF FACTS
Plaintiffs own real properties located in Lewis County, Washington. Complaint 9 2.1~
2.3. Defendants own timberlands in Lewis County upon which they conduct forest practices.
Complaint 99 1.2, 2.4-2.6. Defendant Washington State Department of Natural Resources also
regulates these forest practices. Complaint §{ 1.2, 2.4. Plaintiffs allege that defendants
engaged in negligent forest practices that contributed to flooding, causing damage to
plaintiffs’ properties. Complaint §§1.2, 5.2.
This case is one of four commenced in King County by separate groups of plaintiffs
represented by the same counsel. These cases are as follows (together, the “Flood Cases™):
e Forth et al. v. State Dept. of Natural Res. et al., King County No. 10-2-42009-6 KNT
o Carey et al. v. State Dept. of Natural Res. et al., King County No 10-2-42011-8 KNT
o Ralphv. Weyerhaeuser Co. et al., King County No. 10-2-42012-6 KNT
® Ralphv. State Dept. of Natural Res., King County No. 11-2-05769-1 KNT
Defendants moved to dismiss the Flood Cases for lack of jurisdiction. The Court
dismissed some of the Flood Cases, but declined to dismiss the others. Plaintiffs appealed the
dismissals. The Court stayed the actions not dismissed pending the outcome of the appeals.
The Court of Appeals, Division I, consolidated the appeals, and affirmed. Ralph v.
State Dept. of Natural Res., 171 Wn. App. 262, 286 P.3d 992 (2012). Plaintiffs petitioned the
Supreme Court for review, which was granted. Ralph v. State Dept. of Natural Res., 176
Wn.2d 1024, 301 P.3d 1047 (2013).

Defendants’ Motion to Change Venue - 1 HiLLIS CLARK MARTIN & PETERSON P.S.
1221 Second Avenue, Suite 500
Seattle, Washington 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
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The Supreme Court reversed, holding that RCW 4.12.010(1) identified the mandatory
venue for all actions involving injury to real property, including the Flood Cases. Ralph v.
State Dept. of Natural Res., 182 Wn.2d 242, 343 P.3d 342 (2014).

. STATEMENT OY ISSUE

Should venue for this action be changed to Lewis County?

IV, EVIDENCE RELIED UPON

This motion is based upon the plaintiffs’ complaint and all other documents on file
with the Court in this action.

V. AUTHORITY

A. LEWIS COUNTY IS THE PROPER VENUE FOR THIS ACTION.

In Ralph v. State Dept. of Natural Res., 182 Wn.2d 242, 343 P.3d 342 (2014), the
Supreme Court held that RCW 4.12.010(1) applied to this action and determines the
mandatory venue for this action. The statute provides that “actions ‘for any injuries to real
property’ ‘shall be commenced’ in the county in which the property is located,” and thus the
county of the property is the “mandatory venue.” Id. The change of venue is authorized by
RCW 4.12.060, which requires a change of venue to the county where the action ought to
have been commenced if “the county designated in the complaint is not the proper county.”
RCW 4.12.060 and .030(1). Therefore, venue must be changed to Lewis County.

B. VENUE SHOULD ALSO BE CHANGED TO LEWIS COUNTY FOR THE
CONVENIENCE OF THE WITNESSES.

In addition to the reason set forth above, the Court should also change venue for the
convenience of the witnesses. RCW 4.12.030(3). All of the plaintiffs are located in Lewis
County, as are their properties. The storm and flooding occurred in Lewis County. In addition,
the defendants’ employees who witnessed the storm and flooding are also located in Lewis
County. The same will be true for any third party witnesses. If this case proceeds to trial,
defendants will ask that the jury be permitted to view the plaintiffs’ properties. Therefore,
even if venue were not required to be changed to Lewis County (and it is), the Court should
also change venue for the convenience of the witnesses.

Defendants’ Motion to Change Venue - 2 522%2 %&‘K&i In\ggrzgé?e%ogmmsol\x P.S,
Seatile, Washington 98101-2025

Telephone: (208) 623-1745
Facsimile: (208) 623-7789
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C. PLAINTIFFS SHOULD PAY THE COSTS OF CHANGING VENUE
If'a change of venue is ordered under RCW 4.12.030(1) because the plaintiff

commenced the action in the wrong county, the plaintiff must pay the costs of changing
venue. RCW 4.12.090(1). Here, plaintiffs commenced this action in King County despite
more than a century of precedent requiring that the action be commenced in Lewis County.
See, e.g., State ex rel. King County v. Superior Court of Pierce County, 104 Wash. 268, 176 P.
352 (1918). Plaintiffs knew that the damaged propetties were located in Lewis County, so
plaintiffs could have determined the proper venue with reasonable diligence. Because

plaintiffs commenced this action in King County instead of Lewis County, the Court should

order plaintiffs to pay the costs of changing venue. !

V1. CONCLUSION
The Court should change venue to Lewis County because RCW 4.12.010(1) mandates
transfer. Even if it were not mandatory, changing venue is appropriate for the convenience of

the witnesses. The Court should order plaintiffs to pay the costs of changing venue.
RESPECTFULLY SUBMITTED this 8th day of April, 2015.
HiLLIS CLARK MARTIN & PETERSON P.S.

By s/ Louis D, Peterson
Louis D. Peterson, WSBA #5776
Michael R. Scott, WSBA #12822
Alexander M. Wu, WSBA #40649
Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
Email: lou.peterson@hcmp.com;
michael.scott@hcmp.com;
alex.wu@hcmp.com
Attorneys for Defendant
Weyerhaeuser Company

"RCW 4.12.090(1) also requites courts to award defendants their attorneys’ fees for changing venue to the
proper county. If the Court grants this motion, defendants will request an award of fees by separate motion,

Defendgnts’ Motion to C’hange Venue - 3 HILLIS CLARK MARTIN & PETERSON P.S,
1221 Second Avenue, Suite 500
Seattle, Washington 98101-2025
Telephone: (206) 623-1745
Facsimile: (208) 623-7789
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ROBERT W. FERGUSON
ATTORNEY GENERAL

By s/ Mark Jobson

Mark Jobson, WSBA No. 22171
Assistant Attorney General
State of Washington
P.O. Box 40126
Olympia, WA 98504-0126
Telephone: (360) 586-6300
Facsimile: (360) 586-6655
Email: markj@atg.wa.gov
Attorneys for Defendant
Department of Natural Resources

CORR CRONIN MICHELSON BAUMGARDNER
FoGG & MOORE LLP

By s/ Kelly P. Corr

Kelly P. Corr, WSBA # 555
Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Ave., Suite 3900
Seattle, WA 98154
Telephone: (206) 625-8600
Facsimile: (206) 625-0900
Email: kcorr@corrcronin.com
Attorneys for Defendant
Green Diamond Resource Company

ND: 11100.182 4844-7639-0691v]

Defendants’ Motion to Change Venue - 4
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CHIEF MRJC JUDGE PATRICK OISHI
APRIL 16,2015
WITHOUT ORAL ARGUMENT

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

WILLIAM FORTH, individually; GUY
BAUMAN, individually; EILEEN BAUMAN,
individually; LINDA STANLEY, individually
and as personal representative IN RE THE
ESTATE OF CORAL COTTON;
ROCHELLE STANLEY, as personal
representative IN RE THE ESTATE OF
CORAL COTTON; DONALD LEMASTER,
individually; and DAVID GIVENS,
individually;

Plaintiffs,
v.
STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES, a Washington
State public agency; WEYERHAEUSER
COMPANY, a Washington corporation; and

GREEN DIAMOND RESOURCE
COMPANY, a Washington corporation,

Defendants.

Defendants’ Motion to Change Venue

No. 10-2-42009-6 KNT

DEFENDANTS’ MOTION
TO CHANGE VENUE

HiLLIS CLARK MARTIN & PETERSON P.S,
1221 Second Avenue, Suile 500

Seattle, Washington 98101-2925

Telephone: (206) 623-1745

Facsimile: (206) 623-7789
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L INTRODUCTION AND RELIEF REQUESTED
Plaintiffs commenced this action in King County to recover damages for injury to their
properties in Lewis County from flooding allegedly caused by defendants’ actions. However,
the Washington Supreme Court has determined that, under RCW 4.12.010(1), mandatory
venue for this action lies in Lewis County. The Court should therefore change venue to Lewis
County.
I1. STATEMENT OF FACTS
Plaintiffs own real properties located in Lewis County, Washington. Complaint M 2.1-
2.7. Defendants own timberlands in Lewis County upon which they conduct forest practices.
Complaint 1.2, 2.8-2.10. Defendant Washington State Department of Natural Resources
also regulates these forest practices. Complaint 4 1.2, 2.8. Plaintiffs allege that defendants
engaged in negligent forest practices that contributed to flooding, causing damage to
plaintiffs’ properties. Complaint 1 1.2, 5.2.
This case is one of four commenced in King County by separate groups of plaintiffs
represented by the same counsel. These cases are as follows (together, the “Flood Cases™):
* Forthet al. v. State Dept. of Natural Res. et al., King County No. 10-2-42009-6 KNT
» Careyetal. v. State Dept. of Natural Res. et al., King County No 10-2-42011-8 KNT
® Ralphv. Weyerhaeuser Co. et al., King County No. 10-2-42012-6 KNT
®  Ralphv. State Dept. of Natural Res., King County No. 11-2-05769-1 KNT
Defendants moved to dismiss the Flood Cases for lack of jurisdiction. The Court
dismissed some of the Flood Cases, but declined to dismiss the others. Plaintiffs appealed the
dismissals. The Court stayed the actions not dismissed pending the outcome of the appeals.
The Court of Appeals, Division I, consolidated the appeals, and affirmed. Ralph v.
State Dept. of Natural Res., 171 Wn. App. 262, 286 P.3d 992 (2012). Plaintiffs petitioned the
Supreme Court for review, which was granted. Ralph v. State Dept. of Natural Res., 176
Wn.2d 1024, 301 P.3d 1047 (2013).

Defendants’ Motion to Change Venue - 1 HILLIS CLARK MARTIN & PETERSON P.S.
| 1221 Second Avenue, Suite 500
Seattle, Washington 981012925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
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The Supreme Court reversed, holding that RCW 4.12.010(1) identified the mandatory
venue for all actions involving injury to real property, including the Flood Cases. Ralph v,
State Dept. of Natural Res., 182 Wn.2d 242, 343 P.3d 342 (2014).

HI. STATEMENT OF ISSUL

Should venue for this action be changed to Lewis County?

IV.  EVIDENCE RELIED UPON

This motion is based upon the plaintiffs’ complaint and all other documents on file
with the Court in this action.

V. AUTHORITY

A. Lrwis COUNTY IS THE PROPER VENUE FOR THIS ACTION,

In Ralph v. State Dept. of Natural Res., 182 Wn.2d 242, 343 P.3d 342 (2014), the
Supreme Court held that RCW 4.12.010(1) applied to this action and determines the
mandatory venue for this action. The statute provides that “actions ‘for any injuries to real
property’ ‘shall be commenced’ in the county in which the property is located,” and thus the
county of the property is the “mandatory venue.” Id. The change of venue is authorized by
RCW 4.12.060, which requires a change of venue to the county where the action ought to
have been commenced if “the county designated in the complaint is not the proper county.”
RCW 4.12.060 and .030(1). Therefore, venue must be changed to Lewis County.

B. VENUE SHOULD ALSO BE CHANGED TO LEWIS COUNTY FOR THE
CONVENIENCE OF THE WITNESSES.

In addition to the reason set forth above, the Court should also change venue for the
convenience of the witnesses. RCW 4.12.030(3). All of the plaintiffs are located in Lewis
County, as are their properties. The storm and flooding occurred in Lewis County. In addition,
the defendants’ employees who witnessed the storm and flooding are also located in Lewis
County. The same will be true for any third party witnesses. If this case proceeds to trial,
defendants will ask that the jury be permitted to view the plaintiffs’ properties. Therefore,

even if venue were not required to be changed to Lewis County (and it is), the Court should

also change venue for the convenience of the witnesses.

Defendants’ Motion to Change Venue - 2 HILLIS CLARK MARTIN & PETERSON P.S.
1221 Second Avenue, Suite 500
Seattle, Washington 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
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C. PLAINTIFFS SHOULD PAY THE COSTS OF CHANGING VENUE.

If a change of venue is ordered under RCW 4.12.030(1) because the plaintiff
commenced the action in the wrong county, the plaintiff must pay the costs of changing
venue. RCW 4.12.090(1). Here, plaintiffs commenced this action in King County despite
more than a century of precedent requiring that the action be commenced in Lewis County.
See, e.g., State ex rel. King County v. Superior Court of Pierce County, 104 Wash. 268, 176 P.
352 (1918). Plaintiffs knew that the damaged properties were located in Lewis County, so
plaintiffs could have determined the proper venue with reasonable diligence. Because
plaintiffs commenced this action in King County instead of Lewis County, the Court should
order plaintiffs to pay the costs of changing venue.'

VI. CONCLUSION

The Court should change venue to Lewis County because RCW 4.12.010(1) mandates

transfer. Even if it were not mandatory, changing venue is appropriate for the convenience of

the witnesses. The Court should order plaintiffs to pay the costs of changing venue.
RESPECTFULLY SUBMITTED this 8th day of April, 2015.
HiLLIS CLARK MARTIN & PETERSON P.S.

By s/ Louis D. Peterson

Louis D. Peterson, WSBA #5776
Michael R. Scott, WSBA #12822
Alexander M. Wu, WSBA #40649
Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
Email: lou.peterson@hcmp.com;
michael.scott@hemp.com;
alex.wu@hcmp.com
Attorneys for Defendant
Weyerhaeuser Company

"RCW 4.12.090(1) also requires courts to award defendants their attorneys’ fees for changing venue to the
proper county. If the Court grants this motion, defendants will request an award of fees by separate motion.

Defendants’ Motion fo Change Venue - 3 HILLIS CLARK MARTIN & PETERSON P.S,
’ 1221 Second Avenue, Suite 500
Seattle, Washington 98101-2925
Telephone: (206) 623-1745
Facsimile; (206) 623-7789
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Defendants’ Motion to Change Venue - 4

ROBERT W. FERGUSON
ATTORNEY GENERAL

By s/ Mark Jobson

Mark Jobson, WSBA No. 22171
Assistant Attorney General
State of Washington
P.O. Box 40126
Olympia, WA 98504-0126
Telephone: (360) 586-6300
Facsimile: (360) 586-6655
Email: markj@atg.wa.gov
Attorneys for Defendant
Department of Natural Resources

CORR CRONIN MICHELSON BAUMGARDNER
FoGG & MOORE LLP

By _s/Kelly P. Corr

Kelly P. Corr, WSBA # 555
Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Ave., Suite 3900
Seattle, WA 98154
Telephone: (206) 625-8600
Facsimile: (206) 625-0900
Email: keorr@correronin.com
Attorneys for Defendant
Green Diamond Resource Company

Hrvpris CLARK MARTIN & PETERSON P.S.
1221 Second Avenue, Suite 500

Seattle, Washinglon 98101-2925

Telephone: (206) 623-1745

Facsimile: (206) 623-7789
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Chief Judge Patrick Oishi

April 22, 2015
Without Oral Argument
STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT
WILLIAM RALPH, individually, | NO. 11-2-05769-1KNT
Plaintiff, DNR’S MOTION TO CHANGE
VENUE
V.
STATE OF WASHINGTON
DEPARTMENT OF NATURAL
RESOURCES,
Defendant.

I. INTRODUCTION AND RELIEF REQUESTED
Plaintiff commenced this action in King County to recover damages for injury to his
propertyl in Lewis Cqunty from flooding allegedly caused by defendants’ actions. However,
the Washington Supfemé Court has determined that, under RCW 4.-12.0'10(1), mandatory
venue for this action lies in Lewis County. The Court should therefore change venue to Lewis
County. |
1L STATEMENT OF FACTS

Plaintiff owns real property located in Lewis County, Washington. Complaint § 2.1.

‘Defendants own timberlands in Lewis County upon which they conduct forest practices.

Cdmplaint M 1.2, 2.2-2.3. Plaintiff alleges that defendants engaged in negligent forest |

DNR’S MOTION TO CHANGE VENUE 1 ATTORNEY GENERAL OF WASHINGTON
Torts Division
7141 Cleanwater Drive SW
PO Box 40126
Appendix 249 Olympia, WA 98504-0126
(360) 586-6300




© % N v L A W N =

practices that coﬁtribut’ed to flooding, causing damage to plaintiﬂ" 8 propérty. Complaint ﬂﬁ
1.2,5.2. |
This case is one of four commenced in King County by separate groups of plainfiffs
represented by the same counsei. These cases are as follows (together, the “Flood Cases™):
o Forthetal v. State Dept. of Natural Res. et ai., King County No. 10-2-42009-6 KNT
» Carey et al. v. State Dept. of Natural Res. et al., King County No 10-2-42011-8 KNT
* Ralphv. Weyerhaeuser Co. et al., King County No. 10~2-42612-6 KNT |
s Ralphv. State Dept. of Natural Re;v., Ki_ng County No. 11-2-05769-1 KNT
Defendants moved to dismiss the Flood Cases for lack of jurisdiction. The Court
aisnxissed some of the Flood Caseé, but declined to dismiss the others. Plaintiffs appéaled the
dismissals. The Court stayed tile actions not dismissed pending the outcome of the appeals.

The Court of Appeals, Division I, consolidated the appeals, and affirmed. Ralph v. -

State Dept. of Natural Res., 171 Wn. App. 262, 286 P.3d 992 (2012). Plaintiffs petitioned the

Supreme Cburt for review, which was granted. Ralph v. State Dept. of Natural Res., 176
Wn.2d 1024, 301 P.3d 1047 (2013).

The Supreme Court reversed, holding that RCW 4.12.010(1) identified the * mandatory '
venue” for all actions mvolvmg injury to real property, 1nclud1ng the Flood Cases. “We hold
that RCW 4.12.010 applies to tort actipns seeking monetary relief for damages to real property
and relates to venue, not jurisdiction. If an action for injuries to real property i‘s commenced in
an improper county, the result is no“u dismissal'but rather a chaﬁge of venue to the county in
which the real property is located. We therefore reverse the Court of Appeals and remand to

the trial court for further proceedings consistent with this opinion.” Ralph v. State Dept. of

DNR’S MOTION TO CHANGE VENUE 2 ATTORNEY GENERAL OF WASHINGTON
Torts Division
7141 Cleanwater Drive SW
PO Box 40126
Appendix 250 Olympia, WA 98504-0126

(360) 586-6300
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Natural Res., 182 Wn2d 242, 343 P.3d 342 (2014), slip op. at p. 18 (copy attached).
Consistent with the Supreme Court’s decision this case should be transferred to the coun{y in
which the real property is located.
III. STATEMENT OF ISSUE
Should {renue for this action be changed to Lewis County?
IV.  EVIDENCE RELIED UPON

This motion is based upon the plaintiff's complaint and all other documents on ﬁl@ with

the Court in this action. |
| V. AUTHORITY

A. Lewis County Is the Proper Venue for.This Action

In Ralph v. State Dept‘.. of Natural Res., 182 Wn.2d 242, 343 P.3d 342 (2014), the
Supreme Court held that RCW 4.12.010(1) applied to thié action and determines the mandatory
veﬁue for this action. The statute provides that “actions ‘for any injuries to real property’
‘shall be commenced’ in the county in which the property is located,” and thus the county of
the property is the “mandatory venue.” Id The change of venue is authorized by RCW
4.12.060, which requires a change of venue to the county where the act1on ought to have been
commenced if “the county designated in the complalnt is not the proper county ” - RCW
4.12.060 and .030(1). Therefore, venue must be changed to Lewis County.

B. Venue Should Also Be Changed to Lewis Counly for the Convenience of
the Witnesses :

In addition to the reason set forth above, the Court should also change venue for the
convenience of the witnesses. RCW 4.12.030(3). The plaintiff is located in Lewis County, as

is his property. The storm and flooding occurred in Lewis County. In addition, the

DNR’S MOTION TO CHANGE VENUE 3 ATTORNEY GENERAL OF WASHINGTON

Torts Division
7141 Cleanwater Drive SW

_ PO Box 40126
Appendix 251 Olympia, WA 98504-0126

(360) 586-6300
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defendénts’ employees who witnessed the storm and flooding are also located in Lewis
County. The same will be true for any third party witnesses. If this casé proceeds to trial,
defendants will ask that the jury be permitted to viéw the plaintiff’s property. Therefore, even
if venue were not required to be changed to Lewis County (and it is), the Court éhould also
change venue for the convenience of the witnesses. |

C. Plainﬁff Should Pay the Costs of Changing Venue

If a change of venue is ordered under. RCW 4.12.030(1) because thé plaintiff
commenced the action in the wrong county, the plaintiff must pay the costs of changing venue.
RCW 4,12.090(1). Here, plaintiff commenced this act.ion in King County despite more than a
century of precedent requiring that the action be commenced in Lewis County. See, e.g., State
ex rel. King County v. Superior Court of Pierce County, 104 Wash. 268, 176 P. 352 (1918).
Plaintiff knew that the damaged property was located in Lewis County, so plaintiff could have
determined the proper venue with reasonable diligence. Because plaintiff commenced this
action in King County instead of Lewis County, the Court should order plaintiff to pay thé
costs of changing venue. !

VI. CONCLUSION

The Court should chénge venue to Lewis County because RCW 4.12.010(1) and Ralph
v. DNR mandate the transfer. Even if it were ﬁot mandatory, changing vénue is appropriate for
the convenience of the witnesses. The Court should order plaintiff to pay the costs of changing

venue.

YRCW 4.12.090(1) also requires courts to award defendants their attorneys’ fees for changing venue to 7
the proper county. If the Court grants this motion, defendants will request an award of fees by separate motion.

DNR’S MOTION TO CHANGE VENUE 4 ATTORNEY GENERAL OF WASHINGTON
Torts Division
: 7141 Cleanwater Drive SW
_ PO Box 40126
Appendix 252 . Olympia, WA 98504-0126

(360) 586-6300 -
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DATED this 13™ day of April, 2015.

ROBERT W. FERGUSON
Attoiqey General

B Y B N
MARK C. JOBSON, WSBA No. 22171
Assistant Attorney General ‘

Attorney for DNR .
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Torts Division
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PROOF OF SERVICE

I certify that I caused service of a copy of this document on all parties or their counsel

| of record on the date below as follows:

XIUS Mail Postage Prepaid via Consolidated Mail Service

PFAU COCHRAN VERTETIS AMALA, PLLC
Darrell L. Cochran

Kevin M. Hastings

911 Pacific Avenue, Suite 200

Tacoma, Washington 98402

I certify under penalty of perjury under the laws of the state of Washington that the

foregoing is true and correct.

DATED this /% ﬂ{ day of April, 2015, at Tumwater, Washington.

Lo £ /émw

ELIN R & R s
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7141 Cleanwater Drive SW
) PO Box 40126
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THE HONORABLE BRIAN D. GAIN
APRIL 16,2015
WITHOUT ORAL ARGUMENT

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

WILLIAM RALPH, individually,
Plaintiff,
V.

WEYERHAEUSER COMPANY, a
Washington corporation; and GREEN

DIAMOND RESOURCE COMPANY, a

Washington corporation,

Defendants.

No. 10-2-42012-6 KNT

DEFENDANTS’ MOTION
TO CHANGE VENUE

Defendants’ Motion to Change Venue

HiILLIS CLARK MARTIN & PETERSON P.S.
1221 Second Avenue, Suite 500

Seattle, Washington 98101-2025

Telephone: (206) 623-1745

Facsimile: (206) 623-7789
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L INTRODUCTION AND RELIEF REQUESTED
Plaintiff commenced this action in King County to recover damages for injury to his
property in Lewis County from flooding allegedly caused by defendants® actions. However,
the Washington Supreme Court has determined that, under RCW 4.12.010(1), mandatory
venue for this action lies in Lewis County. The Court should therefore change venue to Lewis
County.
' 1L STATEMENT OF FACTS
Plaintiff owns real property located in Lewis County, Washington. Complaint § 2.1.
Defendants own timberlands in Lewis County upon which they conduct forest practices.
Complaint §{ 1.2, 2.2-2.3. Plaintiff alleges that defendants engaged in negligent forest
practices that contributed to flooding, causing damage to plaintiff’s property. Complaint §{
1.2,5.2.
This case is one of four commenced in King County by separate groups of plaintiffs
represented by the same counsel. These cases are as follows (together, the “Flood Cases”):
o Forthetal v. State Dept. of Natural Res. et al., King County No. 10-2-42009-6 KNT
e Carey et al. v. State Dept. of Natural Res. et al., King County No 10-2-42011-8 KNT
®  Ralphv. Weyerhaeuser Co. et al., King County No. 10-2-42012-6 KNT
® Ralphv. State Dept. of Natural Res., King County No, 11-2-05769-1 KNT
Defendants moved to dismiss the Flood Cases for lack of jurisdiction. The Court
dismissed some of the Flood Cases, but declined to dismiss the others. Plaintiffs appealed the
dismissals. The Court stayed the actions not dismissed pending the outcome of the appeals.
The Court of Appeals, Division I, consolidated the appeals, and affirmed. Ralph v.
State Dept. of Natural Res., 171 Wn. App. 262, 286 P.3d 992 (2012). Plaintiffs petitioned the
Supreme Court for review, which was granted. Ralph v. State Dept. of Natural Res., 176

Wn.2d 1024, 301 P.3d 1047 (2013),

Defendants’ Motion to Chan ge Venue - 1 HILLIS CLARK MARTIN & PETERSON P.S,
1221 Second Avenue, Suite 500
Seatlle, Washington 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
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The Supreme Cowrt reversed, holding that RCW 4.12.010(1) identified the mandatory
venue for all actions involving injury to real property, including the Flood Cases. Ralph v.
State Dept. of Natural Res., 182 Wn.2d 242, 343 P.3d 342 (2014).

II. STATEMENT OF ISSUE

IShould venue for this action be changed to Lewis County?

IV. EVIDENCE RELIED UPON

This motion is based upon the plaintiff’s complaint and all other documents on file
with the Court in this action.

V. AUTHORITY

A. Lewis COUNTY IS THE PROPER VENUE FOR THIS ACTION.

In Ralph v. State Dept. of Natural Res., 182 Wn.2d 242, 343 P.3d 342 (2014), the
Supreme Court held that RCW 4.12.010(1) applied to this action and determines the
mandatory venue for this action. The statute provides that “actions “for any injuries to real
properéy’ ‘shall be commenced’ in the county in which the property is located,” and thus the
county of the property is the “mandatory venue.” Id. The change of venue is authorized by
RCW 4.12.060, which requires a change of venue to the county where the action ought to
have been commenced if “the county designated in the complaint is not the proper county.”
RCW 4.12.060 and .030(1). Therefore, venue must be changed to Lewis County.

B. VENUE SHOULD ALSO BE CHANGED TO LEWIS COUNTY FOR THE
CONVENIENCE OF THE WITNESSES.

In addition to the reason set forth above, the Court should also change venue for the
convenience of the witnesses. RCW 4.12.030(3). The plaintiff is located in Lewis County, as
is his property. The storm and flooding occurred in Lewis County. In addition, the defendants’
employees who witnessed the storm and flooding are also located in Lewis County. The same
will be true for any third party witnesses. If this case proceeds to trial, defendants will ask that
the jury be permitted to view the plaintiff’s property. Therefore, even if venue were not
required to be changed to Lewis County (and it is), the Court should also change venue for the
convenience of the witnesses.

Defendants’ Motion to Change Venue - 2 glzﬁLéi c%ﬁé\ﬁi(e MQIKQEEQ%OIJETERSON P.S.
Seattle, Washington 98101-2925

Telephone: (206) 623-1745
Facsimile: (206) 623-7789
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C. PLAINTIFF SHOULD PAY THE COSTS OF CHANGING VENUE.
If a change of venue is ordered under RCW 4.12.030(1) because the plaintiff

commenced the action in the wrong county, the plaintiff must pay the costs of changing
venue. RCW 4.12.090(1). Here, plaintiff commenced this action in King County despite more
than a century of precedent requiring that the action be commenced in Lewis County. See,
e.g., State ex rel. King County v. Superior Court of Pierce County, 104 Wash. 268, 176 P, 352
(1918). Plaintiff knew that the damaged property was located in Lewis County, so plaintiff
could have determined the proper venue with reasonable diligence. Because plaintiff
commenced this action in King County instead of Lewis County, the Court should order
plaintiff to pay the costs of changing venue. '
VL. CONCLUSION

The Court should change venue to Lewis County because RCW 4.12.010(1) mandates

transfer. Even if it were not mandatory, changing venue is appropriate for the convenience of

the witnesses. The Court should order plaintiff to pay the costs of changing venue.
RESPECTFULLY SUBMITTED this 8th day of April, 2015.
HiLLIS CLARK MARTIN & PETERSON P.S.

By s/ Louis D, Peterson

Louis D. Peterson, WSBA #5776
Michael R. Scott, WSBA #12822
Alexander M. Wu, WSBA #40649
Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
Email: Jou.peterson@hcmp.com;
michael.scott@hcmp.com;
alex.wu@hecmp.com
Attorneys for Defendant
Weyerhaeuser Company

'RCW 4.12.090(1) also requires courts to award defendants their attorneys’ fees for changing venue to the
proper county. If the Court grants this motion, defendants will request an award of fees by separate motion.
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Defendants’ Motion to Change Venue - 4

CORR CRONIN MICHELSON BAUMGARDNER
FoGG & MOORE LLP

By _s/Kelly P. Corr

Kelly P. Corr, WSBA # 555
Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Ave., Suite 3900
Seattle, WA 98154
Telephone: (206) 625-8600
Facsimile: (206) 625-0900
Email: keort@correronin.com
Attorneys for Defendant
Green Diamond Resource Company

HiLLIS CLARK MARTIN & PETERSON P.S.
1221 Second Avenue, Suite 500

Seattle, Washington 98101-2025

Telephone: (206) 623-1745

Facsimile: (208) 623-7789
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THE HONORABLE ROGER ROGOFF

SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

VIRGINIA CAREY, individually; JAMIE

CAREY, individually; PARADYCE

INDUSTRIES INC., d/b/a THE PRINT SHOP,

a Washington Corporation,

VS.

STATE OF WASHINGTON DEPARTMENT

Plaintiffs,

OF NATURAL RESOURCES;

WEYERHAEUSER COMPANY, a Washington
Corporation; and GREEN DIAMOND
RESOURCE COMPANY, a Washington

Corporation,

Defendants.

No. 10-2-42011-8 KNT

PLAINTIFFS’ OPPOSITION TO
DEFENDANT WEYERHAEUSER’S
MOTION TO CHANGE VENUE

Defendant Weyerhaeuser’s motion does not present a difficult question because, due
to its own failures, Weyerhaeuser has waived the affirmative defense of improper venue. The
Washington Civil Rules and supporting case law are clear that a defendant waives an
objection to improper venue where, like Weyerhaeuser, the defendant (1) failed to plead the

affirmative defense of improper venue, and (2) failed to join improper venue in a CR 12(b)

motion to dismiss.

PLAINTIFES’ OPPOSITION TO DEFENDANT
WEYERHAEUSER’S MOTION TO CHANGE VENUE

1ofé

L

INTRODUCTION

MAVEPFAU COCHRAN
(@AVERTETIS AMALA

AProfessional Limited Liability Company

911 Pacific Avenue, Suite 200
Tacoma, WA 98402
Appendix 260 Phone: (253) 777-0799 Facsimile: (253) 627-0654
www.pcvalaw.com




10

11

12

13

14

15

16

17

18

19

20

21

22

28

24

25

26

“[Tlhe doctrine of waiver is sensible and consistent with the policy and spirit behind
our modern day procedural rules, which exist to foster and promote ‘the just, speedy, and
inexpensive determination of every action.’” Lybbert v. Grant County, 141 Wn.2d 29, 39, |
P.3d 1124 (2000) (quoting CR 1(1)). “If litigants are at liberty to act in an inconsistent
fashion or employ delaying tactics, the purpose behind the procedural rules may be
compromised.” Id. Here, Defendant Weyerhaeuser made the entirely tactical decision to
ignore the venue issue in favor of moving for outright dismissal. The reason is clear:
Plaintiffs may have been barred from refiling due statute of limitations issues. In taking this
extreme and aggressive posture, Weyerhaeuser declined to raise improper venue as an
affirmative defense’, and would not even acknowledge (let alone request) in its CR 12(b)
motion to dismiss that an alternative remedy was to transfer venue. In fact, Weyerhaeuser
refuted that transfer of venue was a remedy at all.

Weyerhaeuser’s zero sum game took the Plaintiffs on a long and expensive trip to the
Supreme Court, where Plaintiffs won at Weyerhaeuser’s own bully tactics. After years of
litigation, the consequences for Weyerhaeuser are now manifest and significant: It is barred
from asserting improper venue, and the Court should handedly deny Weyerhaeuser’s present
motion on this ground alone. Even if the Court disagrees, Weyerhacuser’s motion should be

denied on several other grounds that are detailed below.
II. RELEVANT FACTS

Plaintiffs own real property in Lewis County that was damaged on or around
December 3, 2007, as the result of flood waters from the Chehalis River.? They filed suit on

December 2, 2010, alleging that the damage to their real and personal property was the result

! None of the other defendants raised the affirmative defense of improper venue, either. Defendant DNR’s
answer purports to “reserve[] the right to move for a change of venue as permitted by court rule and statute,” but

Defendant DNR failed to adhere to CR 8 and CR 12 by pleading improper venue as an affirmative defense. FExs.
C-D.

2 Cochran Decl. at Ex. A.

PLAINTIFFS’ OPPOSITION TO DEFENDANT %“PFAU COCHRAN
[\ /-

WEYERHAFUSER’S MOTION TO CHANGE VENUE, VE RTETI S A MALA
A Professional Limited Liability Company
20f6 011 Pacific Avenue, Suite 200
Tacoma, WA 98402
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of the defendants’ unreasonable forest practices, including timber harvesting, extraction, and
road building on hazardous steep slopes in the upper Chehalis River basin.>

Nearly three months later, Defendant Weyerhaeuser finally answered the complaint,
presumably right after drafting its CR 12(b) motion to dismiss.* Weyerhaeuser admitted that
venue was King County under RCW 4.92.010 “by reason of the joinder of an additional

defendant, in this case Defendants Weyerhaeuser Company and Green Diamond Resource

Company.”

On June 13, 2011, Defendant Weyerhacuser moved to dismiss for lack of subject
matter jurisdiction under CR 12(b)(1), contending that the case was improperly filed in King
County Superior Court.® Notably, Weyerhaeuser did not join an improper venue objection;
instead, it took the position that “the Court may not transfer venue to Lewis County.””

Weyerhaeuser’s motion to dismiss was denied.® Appeal was taken in related cases,
and this matter was stayed pending the final outcome of the appeal.®

On December 31, 2014, the Washington State Supreme Court reversed the summary
dismissal the related cases, holding that King County Superior Court has jurisdiction even

though the case involved real property located in a different county.!® The Supreme Court’s

opinion mandated on April 2, 2015.!!

‘M.

4 Id. at Ex. B.

5Id. at Ex. A.

6 Id. at Ex. C.

7 Jd. at Ex. B.

8 Jd. at Ex. F.

9 Id.

10 14, at Ex. G.

1, at Ex. H.

PLAINTIFFS’ OPPOSITION TO DEFENDANT PAVEPTAU COCHRAN

WEYERHAEUSER’S MOTION TO CHANGE VENUE (A \/1;11[}"1“E;[:m]LSl h/% I&/C\ fAl‘IyA

30f6 911 Pacific Avenue, Suite 200

Tacoma, WA 98402

Appendix 262 Phone: (253) 777-0799 Facsimile: (253) 627-0654

www.pcvalaw.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

III. EVIDENCE RELIED UPON

This motion relies upon the Declaration of Darrell L. Cochran In Support of Plaintiffs’

Opposition to Defendant Weyerhaeuser’s Motion to Change Venue, as well as the existing

record on file.

1IV. LEGAL ARGUMENT
“The initial choice of venue belongs to the plaintiff.” Eubanks v. Brown, 180 Wn.2d

590, 595, 327 P.3d 635 (2014). “If initial venue is not proper as to the defendant, the
defendant may either waive their objection to the erroneous venue by failing to object or
move to transfer the case to where venue is proper.” Id, see also Oltman v. Holland America
Line US4, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008) (citing CR 12(h)(1)) (An
affirmative defense of improper venue is waived if not made by motion under the rule or
included in a responsive pleading.”); Andrews v. Cusin, 65 Wn.2d 205, 396 P.2d 155 (1964)
(“An affirmative defense of improper venue is waived if not made by motion under the rule or
included in a responsive pleading.”); Kahclamat v. Yakima County, 31 Wn. App. 464, 466,
643 P.2d 453 (1982) (“When . .. a rule 12(b) defense or objection is raised by motion prior to
pleading or in conjunction with the responsive pleading . . . a failure to join all other 12(b)
defenses or objections which were then available to the defendant results in a waiver of the
omitted defenses or objections.”).

A. Defendant Weyerhaeuser Waived Its Objection To Venue By Failing To

Affirmatively Plead Improper Venue Or Join All Defenses In Its CR 12(b)
Motion.

The defense of improper venue must be pleaded affirmatively in an answer under CR

8 or made by motion under CR 12(b)(3). Raymond v. Fleming, 24 Wn. App. 112, 114115,

600 P.2d 614 (1979) (applying this rule to the CR 12(b)(5) defense of insufficient service of

process); Kahclamat, 31 Wn. App. at 467 (applying Raymond to hold that a defendant waived
the affirmative defense of improper venue). “Affirmative defenses ‘shall be asserted in the

responsive pleading,” or, alternatively, a defendant may assert lack of subject matter or

PLAINTIFES’ OPPOSITION TO DEFENDANT PAVEPFAU COCHRAN
WEYERHAEUSER’S MOTION TO CHANGE VENUE (LA VIAERTE[II,L S, A MALA
Professional Limited Liability Company
4 of 6 911 Pacific Avenue, Suite 200
Tacoma, WA 98402
Appendix 263 Phone: (253) 777-0799 Facsimile: (253) 627-0654

WWwW, ])CVﬂ.l?l\V. com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

personal jurisdiction, improper venue, insufficient process, insufficient service, failure to state
a claim, or failure to join a party in a motion filed under CR 12(b).” Oltman v. Holland
America Line US4, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008).

Here, Weyerhaeuser failed to assert the affirmative defense of improper venue in its
answer and failed to join the defense in its CR 12(b) motion to dismiss. In fact, Weyerhaeuser
not only waited three months to even file an answer—Ilong after the 20 days given under the
civil rules'>—but also Weyerhaeuser expressly refuted that transfer of venue was even an
option. In its motion, Weyerhaeuser stated,

Plaintiffs may argue that the Court may cure this jurisdictional defect by
transferring venue to Lewis County. This argument lacks merit.

Weyerhaeuser strategically engaged in this zero sum game because Plaintiffs could have been
at risk of being barred by the statute of limitations if they were forced to refile. But this tactic
now has a manifest and certain outcome, which is that Weyerhaeuser has waived the defense
of improper venue. Kahclamat, 31 Wn. App. at 466; CR 12(g)"*; CR 12(h)(1)!*.

Kachlamat is on all fours. There, the issue was whether “the defendant waive[d] its
right to request a change of venue by not asserting its objections to venue in a motion prior to
pleading or in its answer, and in waiting a year to make its request.” Division One answered
affirmatively. “A rule 12(b) defense or objection must be asserted by a defendant either by
motion prior to pleading or else in its responsive pleading if no rule 12(b) motions were made

by the defendant before so pleading.” Id (Emphasis added); see also Raymond, 24 Wn. App.

12 Bven if Weyerhaeuser had pleaded improper venue as an affirmative defense, this dilatory conduct alone
would constitute a waiver under Washington law., Romjue v. Fairchild, 60 Wn. App. 278, 803 P.2d 57 (1991);
Raymond, 24 Wn. App. 112,

13 CR 12(g) states: “A party who makes a motion under this rule may join with it any other motions herein
provided for and then available to him. If a party makes a motion under this rule but omits therefrom any
defense or objection then available to him which this rule permits to be raised by motion, he shall not
thereafter make a motion based on the defense or objection so omitted, except a motion as provided in
subsection (h)(2) hereof on any of the grounds there stated.” (Emphasis added).

4 CR 12(h)(1) states: “A defense of lack of jurisdiction over the person, improper venue, insufficiency of
process, or insufficiency of service of process is waived (A) if omitted from a motion in the circumstances
described in section (g), or (B) if it is neither made by motion under this rule nor included in a responsive
pleading or an amendment thereof permitted by rule 15(a) to be made as a matter of course.”

PLAINTIFFS’ OPPOSITION TO DEFENDANT PAVEPFAU COCHRAN
WEYERHAEUSER’S MOTION TO CHANGE VENUE (A VERTETIS AMALA
Professional Limited Liability Company
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at 114-115. The Kahclamat Court held that the defendant waived his challenge to venue
because he did not move to change venue “until many months after its answer and motion to
dismiss were filed.” Id.

Like in Kachlamat, Weyerhaeuser failed to raise improper venue as an affirmative
defense and failed to join the defense in its CR 12(b) motion. After a lengthy appeal process,
Weyerhaeuser now argues, for the first time, that venue is improper. But Washington law is
clear: A defendant waives the right to assert improper venue if it (1) fails to affirmatively
plead the defense in a responsive pleading and (2) fails to join the defense in a CR 12(b)
motion. Weyerhaeuser has waived the relief it now requests, and its motion should be denied
on this ground alone.

B. Even If Weyerhaeuser Did Not Waive The Affirmative Defense of Improper
Venue, Its Motion Should Be Denied For Other Reasons.

1. Weyerhaeuser Is Equitably Estopped From Asserting Improper Venue.

Weyerhaeuser is equitably estopped from asserting improper venue because its answer
admits that venue is proper under RCW 4.92.010(4) by virtue of its joinder. Equitable

estoppel

requires an admission, statement, or act, inconsistent with the claim
afterwards asserted; action by the party on the faith of such admission,
statement, or act; and injury to such other party arising from permitting the
first party to contradict or repudiate such admission, statement, or act.

Raymond, 24 Wn. App. 112, 115, 600 P.2d 614 (1979).

Here, Weyerhaeuser admitted to proper venue in King County by virtue of its joinder
to an action where the State was a party. The only motion it brought was to challenge subject
matter jurisdiction, never attempting to challenge venue. It cannot now take the completely
inconsistent position after years of litigation and losing on appeal. See, E.g., Raymond, 24
Wa. App. at 115. Plaintiffs acted on this apparent concession by avoiding negotiations with

Weyerhaeuser about agreeing to change venue. The injury here would be manifest now

PLAINTIFFS’ OPPOSITION TO DERENDANT PAVEPTAU COCHRAN
WEYERHAEUSER’S MOTION TO CHANGE VENUE (A VERT ETIS AMALA
rolessional Limited Liabitity ompany
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because Plaintiffs may have to wait several more years to resolve another issue on appeal that
Weyerhaeuser failed to raise before.

2. Venue Is Proper In King County.

This case also presents the situation where two or more venue statutes apply. Where
there are competing venue statutes, determining the proper venue rests in the sound discretion
of the trial court. Dill v. Public Utility Dist. No. 2 of Grant County, 3 Wn. App. 360, 366, 475
P.2d 309 (1970). Here, the flooding damage at issue caused a great deal of damage to
Plaintiffs; part of this will be damage to their real property, but another portion of the damage
analysis will entail damage to their personal property as well as emotional distress in seeing
their property destroyed. In this vein, RCW 4.12.020 applies, which mandates that actions for
the recovery of damages for injuries to the person or for injury to personal property shall be
tried in the county where the cause arose.!” See also RCW 4.92.010 (venue is proper by
reason of joinder of an additional defendant); RCW 4.12.025(3)(“The venue of any action

brought against a corporation, af the option of the plaintiff. shall be: (a) In the county where

the tort was committed; . . . or (d) in the county where the corporation has its residence™). In
the present case, the tort was committed and the cause of action arose at Weyerhacuser’s

headquarters in King County, where the policies and procedures causing the negligent timber

practices were born, cultivated, and ordered.

! RCW 4.12.020 states in relevant part:

Actions for the following causes shall be tried in the county where the cause, or some part thereof,
arose:

* #* *

(3) For the recovery of damages for injuries to the person or for injury to personal property, the plaintiff shal
have the option of suing either in the county in which the cause of action or some part thereof arose, or in the
county in which the defendant resides, or if there be more than one defendant, where some one of the defendants
resides, at the time of the commencement of the action.
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3. Witness Convenience Does Not Warrant Transferring Venue.

A court may transfer venue to serve “the convenience of witnesses.”'® RCW
4.12.030(3). Here, on a balance, there cannot be a reasonable debate that most of the central
witnesses to this lawsuit will be in King County. The underlying forest practices and policies
that caused damages to Plaintiffs’ property occurred at the Weyerhaeuser headquarters. All of
the necessary documents will be coming from the Weyerhaeuser headquarters, and in fact,
before this case was dismissed, the undersigned was planning to visit Weyerhaeuser
headquarters to review the boxes of responsive discovery documents. The experts as well will
also likely be from King County or immediately surrounding counties. The only witnesses
who will be in Lewis County are the Plaintiffs and some eyewitnesses. Taken together,
witness convenience does not weigh in favor of transferring venue.

C. If Weyerhaeuser’s Motion Is Granted, Plaintiffs Should Not Be Ordered To Pay
the Costs of Transfering Venue.

Weyerhaeuser requests that the Court order that Plaintiffs pay the costs of changing
venue, and if granted, it plans to move the Court for an award of attorney fees as well.
Certainly this is a bold request in light of its clear waiver of improper venue and decision to
take an extreme position that forced years of litigation. Under law, though, the party who
obtains the change must pay the cost of transfer where, like here, the case was filed in the
correct county. RCW 4.12.090; 4.92.010; RCW 4.12.025(3). If the Court disagrees,
Plaintiffs would ask that the Court preemptively deny Weyerhaeuser’s future request to move
the Court for fees and costs.

V. CONCLUSION
For the foregoing reasons, Plaintiffs respectfully ask the Court deny Defendant

Weyerhaeuser’s motion to change venue.

1

!6 Weyerhaeuser does not argue that justice cannot be obtained in King County.
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CERTIFICATE OF SERVICE

I, Laura Neal, hereby declare under penalty of perjury under the laws of the State of
Washington that that I am employed at Pfau Cochran Vertetis Amala PLLC.

I served the foregoing document via Email / Legal Mesesnger by directing delivery to

the following individuals:

Mark Jobson

Attorney General of Washington

7141 Cleanwater Drive SW

P.O.Box 40126

Olympia, WA 98504-0126

Attorney for: State of Washington Dept. of Natural Resources

Kelly P. Corr

Seann C. Colgan

Joshua J. Preece

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorneys for: Green Diamond Resource Company

Louis D. Peterson

Hillis Clark Martin & Peterson, P.S.
1221 Second Avenue

Suite 500

Seattle, WA 98101

Attorney for: Weyerhaeuser Company

DATED this 4th day of April, 2015.

uta Neal
egal Assistant to Darrell L. Cochran

4852-7548-1891, v. 2
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THE HONORABLE PATRICK OISHI

SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

WILLIAM FORTH, individually; GUY
BAUMAN, individually; EILEEN BAUMAN,
individually; LINDA STANLEY, individually
and as personal representative IN RE THE
ESTATE OF CORAL COTTEN; ROCHELLE .
STANLEY as personal representative IN RE No. 10-2-42009-6 KNT
THE ESTATE OF CORAL COTTEN;
DONALD LEMASTER, individually; and

DEFENDANT WEYERHAEUSER’S

Plaintiffs, MOTION TO CHANGE VENUE

VS.

STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES;
WEYERHAEUSER COMPANY, a Washington
corporation; and GREEN DIAMOND
RESOURCE COMPANY, a Washington
corporation,

Defendants.

I.  INTRODUCTION

Defendant Weyerhaeuser’s motion does not present a difficult question because, due
to its own failures, Weyerhaeuser has waived the affirmative defense of improper venue. The

Washington Civil Rules and supporting case law are clear that a defendant waives an
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objection to improper venue where, like Weyerhaeuser, the defendant (1) failed to plead the
affirmative defense of improper venue, and (2) failed to join improper venue in a CR 12(b)
motion to dismiss.

“[T]he doctrine of waiver is sensible and consistent with the policy and spirit behind
our modern day procedural rules, which exist to foster and promote ‘the just, speedy, and
inexpensive determination of every action.”” Lybbert v. Grant County, 141 Wn.2d 29, 39, 1
P.3d 1124 (2000) (quoting CR 1(1)). “If litigants are at liberty to act in an inconsistent
fashion or employ delaying tactics, the purpose behind the procedural rules may be
compromised.” Id. Here, Defendant Weyerhacuser made the entirely tactical decision to
ignore the venue issue in favor of moving for outright dismissal. The reason is clear:
Plaintiffs may have been barred from refiling due statute of limitations issues. In taking this
extreme and aggressive posture, Weyerhaeuser declined to raise improper venue as an
affirmative defense!, and would not even acknowledge (let alone request) in its CR 12(b)
motion to dismiss that an alternative remedy was to transfer venue. In fact, Weyerhaeuser
refuted that transfer of venue was a remedy at all.

Weyerhacuser’s zero sum game took the Plaintiffs on a long and expensive trip to the
Supreme Court, where Plaintiffs won at Weyerhaeuser’s own bully tactics. After years of
litigation, the consequences for Weyerhaeuser are now manifest and significant: It is barred
from asserting improper venue, and the Court should handedly deny Weyerhaeuser’s present
motion on this ground alone. Even if the Court disagrees, Weyerhaeuser’s motion should be

denied on several other grounds that are detailed below.

! None of the other defendants raised the affirmative defense of improper venue, either. Defendant DNR’s
answer purports to “reservel] the right to move for a change of venue as permitted by court rule and statute,” but

Defendant DNR failed to adhere to CR 8 and CR 12 by pleading improper venue as an affirmative defense. Exs.
C-D.
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II. RELEVANT FACTS

Plaintiffs own real property in Lewis County that was damaged on or around
December 3, 2007, as the result of flood waters from the Chehalis River.> They filed suit on
December 2, 2010, alleging that the damage to their real and personal property was the result
of the defendants’ unreasonable forest practices, including timber harvesting, extraction, and
road building on hazardous steep slopes in the upper Chehalis River basin.3

Nearly three months later, Defendant Weyerhaeuser finally answered the complaint.*
Weyerhaeuser admitted that venue was King County under RCW 4.92.010 “by reason of the
joinder of an additional defendant, in this case Defendants Weyerhaeuser Company and Green
Diamond Resource Company.”*

On June 13, 2011, Defendant Weyerhaeuser moved to dismiss for lack of subject
matter jurisdiction under CR 12(b)(1), contending that the case was improperly filed in King
County Superior Court.® Notably, Weyerhaeuser did not join an improper venue objection;
instead, it took the position that “the Court may not transfer venue to Lewis County.”’

Weyerhaeuser’s motion to dismiss was granted, and Plaintiffs appealed.! On

. December 31, 2014, the Washington State Supreme Court reversed the summary dismissal,

holding that King County Superior Court has jurisdiction even though the case involved real

property located in a different county.” The Supreme Court’s opinion mandated on April 2,

2015.10

2 Cochran Decl. at Ex. A.

3 Jd.

4 Jd. at Ex. B.

3 Id. at Ex. A.

6 Jd. at Ex. E.

7 Id. at Bx. B.

8 Id. at Ex, F,

9 Jd. at Ex. G.

10 4. at Ex, H.
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III. EVIDENCE RELIED UPON

This motion relies upon the Declaration of Darrell L. Cochran In Support of Plaintiffs’

Opposition to Defendant Weyerhaeuser’s Motion to Change Venue, as well as the existing
record on file.

IV.  LEGAL ARGUMENT
“The initial choice of venue belongs to the plaintiff.” Eubanks v. Brown, 180 Wn.2d

590, 595, 327 P.3d 635 (2014). “If initial venue is not proper as to the defendant, the
defendant may either waive their objection o the erroneous venue by failing to object or
move to transfer the case to where venue is proper.” Id; see also Oltman v. Holland America
Line US4, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008) (citing CR 12(h)(1)) (An
affirmative defense of improper venue is waived if not made by motion under the rule or
included in a responsive pleading.”); Andrews v. Cusin, 65 Wn.2d 205, 396 P.2d 155 (1964)
(“An affirmative defense of improper venue is waived if not made by motion under the rule or
included in a responsive pleading.”); Kahclamat v. Yakima County, 31 Whn. App. 464, 466,
643 P.2d 453 (1982) (“When . . . a rule 12(b) defense or objection is raised by motion prior to
pleading or in conjunction with the responsive pleading . . . a failure to join all other [2(b)
defenses or objections which were then available to the defendant results in a waiver of the
omitted defenses or objections.”).

A. Defendant Weyerhaeuser Waived Its Objection To Venue By Failing To

Affirmatively Plead Improper Venue Or Join All Defenses In Its CR 12(b)
Motion.

The defense of improper venue must be pleaded affirmatively in an answer under CR
8 or made by motion under CR 12(b)(3). Raymond v. Fleming, 24 Wn. App. 112, 114-115,
600 P.2d 614 (1979) (applying this rule to the CR 12(b)(5) defense of insufficient service of
process); Kahclamat, 31 Wn. App. at 467 (applying Raymond to hold that a defendant waived
the affirmative defense of improper venue). “Affirmative defenses ‘shall be asserted in the

responsive pleading,” or, alternatively, a defendant may assert lack of subject matter or
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personal jurisdiction, improper venue, insufficient process, insufficient service, failure to state
a claim, or failure to join a party in a motion filed under CR 12(b).” Oltman v. Holland
America Line USA, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008).

Here, Weyerhaeuser failed to assert the affirmative defense of improper venue in its
answer and failed to join the defense in its CR 12(b) motion to dismiss. In fact, Weyerhaeuser
not only waited three months to even file an answer—Ilong after the 20 days given under the
civil rules''—but also Weyerhaeuser expressly refuted that transfer of venue was even an
option. In its motion, Weyerhaeuser stated,

Plaintiffs may argue that the Court may cure this jurisdictional defect by
transferring venue to Lewis County. This argument lacks merit.

Weyerhaeuser strategically engaged in this zero sum game because Plaintiffs could have been
at risk of being barred by the statute of limitations if they were forced to refile. But this tactic
now has a manifest and certain outcome, which is that Weyerhaeuser has waived the defense
of improper venue. Kahclamat, 31 Wn. App. at 466; CR 12(g)'%; CR 12(h)(1)".

Kachlamat is on all fours. There, the issue was whether “the defendant waive[d] its
right to request a change of venue by not asserting its objections to venue in a motion prior to
pleading or in its answer, and in waiting a year to make its request.” Division One answered
affirmatively. “A rule 12(b) defense or objection must be asserted by a defendant either by
motion prior to pleading or else in its responsive pleading if no rule 12(b) motions were made

by the defendant before so pleading.” Id (Emphasis added); see also Raymond, 24 Wn. App.

U Byen if Weyerhaeuser had pleaded improper venue as an affirmative defense, this dilatory conduct alone

would constitute a waiver under Washington law. Romjue v. Fairchild, 60 Wn. App. 278, 803 P.2d 57 (1991);
Raymond, 24 Wn. App. 112,

12 CR 12(g) states: “A party who makes a motion under this rule may join with it any other motions herein
provided for and then available to him. If a party makes a motion under this rule but omits therefrom any
defense or objection then available to him which this rule permits to be raised by motion, he shall not
thereafter make a motion based on the defense or objection so omitted, except a motion as provided in
subsection (h)(2) hereof on any of the grounds there stated.” (Emphasis added).

13 CR 12(h)(1) states: “A defense of lack of jurisdiction over the person, improper venue, insufficiency of
process, or insufficiency of service of process is waived (A) if omitted from a motion in the circumstances
described in section (g), or (B) if it is neither made by motion under this rule nor included in a responsive
pleading or an amendment thereof permitted by rule 15(a) to be made as a matter of course.”
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at 114-115. The Kahclamat Court held that the defendant waived his challenge to venue
because he did not move to change venue “until many months after its answer and motion to
dismiss were filed.” Id.

Like in Kachlamat, Weyerhaeuser failed to raise improper venue as an affirmative
defense and failed to join the defense in its CR 12(b) motion. After a lengthy appeal process,
Weyerhaeuser now argues, for the first time, that venue is improper. But Washington law is
clear: A defendant waives the right to assert improper venue if it (1) fails to affirmatively
plead the defense in a responsive pleading and (2) fails to join the defense in a CR 12(b)
motion. Weyerhaeuser has waived the relief it now requests, and its motion should be denied
on this ground alone.

B. Even If Weyerhaeuser Did Not Waive The Affirmative Defense of Improper
Venue, Its Motion Should Be Denied For Other Reasons.

1. Weyerhaeuser Is Equitably Estopped From Asserting Improper Venue.

Weyerhacuser is equitably estopped from asserting improper venue because its answer
admits that venue is proper under RCW 4.92.010(4) by virtue of its joinder. Equitable

estoppel

requires an admission, statement, or act, inconsistent with the claim
afterwards asserted; action by the party on the faith of such admission,
statement, or act; and injury to such other party arising from permitting the
first party to contradict or repudiate such admission, statement, or act.

Raymond, 24 Wn. App. 112, 115, 600 P.2d 614 (1979).

Here, Weyerhaeuser admitted to proper venue in King County by virtue of its joinder
to an action where the State was a party. The only motion it brought was to challenge subject
matter jurisdiction, never attempting to challenge venue. It cannot now take the completely
inconsistent position after years of litigation and losing on appeal. See, E.g., Raymond, 24
Wn. App. at 115. Plaintiffs acted on this apparent concession by avoiding negotiations with

Weyerhaeuser about agreeing to change venue. The injury here would be manifest now
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because Plaintiffs may have to wait several more years to resolve another issue on appeal that
Weyerhaeuser failed to raise before.

2. Venue Is Proper In King County.

This case also presents the situation where two or more venue statutes apply. Where
there are competing venue statutes, determining the proper venue rests in the sound discretion
of the trial court. Dill v. Public Utility Dist. No. 2 of Grant County, 3 Wn. App. 360, 366, 475
P.2d 309 (1970). Here, the flooding damage at issue caused a great deal of damage to
Plaintiffs; part of this will be damage to their real property, but another portion of the damage
analysis will entail damage to their personal property as well as emotional distress in seeing
their property destroy_ed. In this vein, RCW 4.12.020 applies, which mandates that actions for
the recovery of damages for injuries to the person or for injury to personal property shall be
tried in the county where the cause arose.!* See also RCW 4.92.010 (venue is proper by

reason of joinder of an additional defendant); RCW 4.12.025(3)(“The venue of any action

brought against a corporation, at the option of the plaintiff. shall be: (a) In the county where
the tort was committed; . . . or (d) in the county where the corporation has its residence”). In
the present case, the tort was committed and the cause of action arose at Weyerhaeuser’s
headquarters in King County, where the policies and procedures causing the negligent timber

practices were born, cultivated, and ordered.

4 RCW 4.12.020 states in relevant part:

Actions for the following causes shall be tried in the county where the cause, or some part thereof,
arose:

* # *
(3) For the recovery of damages for injuries to the petson or for injury to personal property, the plaintiff shalf
have the option of suing either in the county in which the cause of action or some part thereof arose, or in the

county in which the defendant resides, or if there be more than one defendant, where some one of the defendants
resides, at the time of the commencement of the action.
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3. Witness Convenience Does Not Warrant Transferring Venue.

A court may ftransfer venue to serve “the convenience of witnesses.”!S RCW
4.12.030(3). Here, on a balance, there cannot be a reasonable debate that most of the central
witnesses to this lawsuit will be in King County. The underlying forest practices and policies
that caused damages to Plaintiffs’ property occurred at the Weyerhaeuser headquarters. All of
the necessary documents will be coming from the Weyerhaeuser headquarters, and in fact,
before this case was dismissed, the undersigned was planning to visit Weyerhaeuser
headquarters to review the boxes of responsive discovery documents. The experts as well will
also likely be from King County or immediately surrounding counties. The only witnesses
who will be in Lewis County are the Plaintiffs and some eyewitnesses. Taken together,

witness convenience does not weigh in favor of transferring venue.

C. If Weyerhaeuser’s Motion Is Granted, Plaintiffs Should Not Be Ordered To Pay
the Costs of Transferring Venue.

Weyerhaeuser requests that the Court order that Plaintiffs pay the costs of changing
venue, and if granted, it plans to move the Court for an award of attorney fees as well.
Certainly this is a bold request in light of its clear waiver of improper venue and decision to
take an extreme position that forced years of litigation. Under law, though, the party who
obtains the change must pay the cost of transfer where, like here, the case was filed in the
correct county. RCW 4.12.090; 4.92.010; RCW 4.12.025(3). If the Court disagrees,
Plaintiffs would ask that the Court preemptively deny Weyerhaeuser’s future request to move
the Court for fees and costs.

V. CONCLUSION
For the foregoing reasons, Plaintiffs respectfully ask the Court deny Defendant

Weyerhaeuser’s motion to change venue.

1

' Weyerhaeuser does not argue that justice cannot be obtained in King County.
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RESPECTFULLY SUBMITTED this [4th day of April, 2015.

PFAU COCHRAN VERTETIS AMALA, PLLC

NORIeIN

Darrell L. Cochran, WSBA No. 22851
Kevin M. Hastings, WSBA No. 42316
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CERTIFICATE OF SERVICE

I, Laura Neal, hereby declare under penalty of perjury under the laws of the State of
Washington that that I am employed at Pfau Cochran Vertetis Amala PLLC.

I served the foregoing document via Email / Legal Messenger, by directing delivery

to the following individuals:

Mark Jobson

Attorney General of Washington

7141 Cleanwater Drive SW

P.O.Box 40126

Olympia, WA 98504-0126

Attorney for: State of Washington Dept. of Natural Resources

Kelly P. Corr

Seann C. Colgan

Joshua J. Preece

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorneys for: Green Diamond Resource Company

Louis D. Peterson

Hillis Clark Martin & Peterson, P.S.
1221 Second Avenue

Suite 500

Seattle, WA 98101

Attorney for: Weyerhaeuser Company

DATED this 14th day of April, 2015.

egal Assistant to Darrell L. Cochran
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THE HONORABLE PATRICK OISHI

SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR KING COUNTY
WILLIAM RALPH, individually,
Plaintiff,
No. 11-2-05769-1 KNT
VS.
gg%g%ﬂf%ﬁ%&%ﬁ?m ARTMENT | o1 A INTIFF’S OPPOSITION TO
’ DEFENDANT DNR’S MOTION TO
CHANGE VENUE

Defendant.

1. INTRODUCTION

Defendant DNR’s motion does not present a difficult question because, due to its own
failures, DNR has waived the affirmative defense of improper venue. The Washington Civil
Rules and supporting case law are clear that a defendant waives an objection to improper
venue where, like DNR, the defendant (1) failed to plead the affirmative defense of improper
venue, and (2) failed to join improper venue in a CR 12(b) motion to dismiss.

“[TThe doctrine of waiver is sensible and consistent with the policy and spirit behind
our modern day procedural rules, which exist to foster and promote ‘the just, speedy, and
inexpensive determination of every action.’” Lybbert v. Grant County, 141 Wn.2d 29, 39, |

P.3d 1124 (2000) (quoting CR 1(1)). “If litigants are at liberty to act in an inconsistent
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fashion or employ delaying tactics, the purpose behind the procedural rules may be
compromised.” Jd. Here, Defendant DNR made the entirely tactical decision to ignore the
venue issue in favor of moving for outright dismissal. The reason is clear: Plaintiff might
have been barred from refiling due statute of limitations issues. In taking this extreme and
aggressive posture, DNR declined to raise improper venue as an affirmative defense, and
would not even acknowledge (let alone request) in its CR 12(b) motion to dismiss that an
alternative remedy was to transfer venue. In fact, DNR refuted that transfer of venue was a
remedy at all.

DNR’s zero sum game took the Plaintiff on a long and expensive trip to the Supreme
Court, where Plaintiff won at DNR’s own bully tactics. After years of litigation, the
consequences for DNR are now manifest and significant: Tt is barred from asserting improper
venue, and the Court should handily deny DNR’s present motion on this ground alone. Even

if the Court disagrees, DNR’s motion should be denied on several other grounds that are

detailed below.

II. RELEVANT FACTS

Plaintiff owns real property in Lewis County that was damaged on or around
December 3, 2007, as the result of flood waters from the Chehalis River.! He filed suit on
December 2, 2010, alleging that the damage to his real and personal property was the result of
the defendants’ unreasonable forest practices, including timber harvesting, extraction, and
road building on hazardous steep slopes in the upper Chehalis River basin.? Defendant

DNR’s answer to the complaint did not in any way attempt to plead improper venue as an

affirmative defense.?

! Cochran Decl. at Ex. A.

2d,
3 Id. at Ex. B.
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On June 3, 2011, Defendant DNR moved to dismiss for lack of subject matter
jurisdiction under CR 12(h)(3), contending that the case was improperly filed in King County
Superior Court.* Notably, DNR did not join an improper venue objection; instead, it took the
position that “[t]he only remedy available to this Court is to dismiss this action for lack of
subject matter jurisdiction.”™ DNR’s motion to dismiss granted, and appeal was taken®

On December 31, 2014, the Washington State Supreme Court reversed the summary
dismissal, holding that King County Superior Court has jurisdiction even though the case
involved real property located in a different county.” The Supreme Court’s mandate issued on
April 2,2015.8

IIL.  EVIDENCE RELIED UPON

This motion relies upon the Declaration of Darrell L. Cochran In Support of Plaintiff’s

Opposition to Defendant DNR’s Motion to Change Venue, as well as the existing record on

file.
IV. LEGAL ARGUMENT

“The initial choice of venue belongs to the plaintiff.” Eubanks v. Brown, 180 Wn.2d
590, 595, 327 P.3d 635 (2014). “If initial venue is not proper as to the defendant, the
defendant may either waive their objection to the erroneous venue by failing to object or
move to transfer the case to where venue is proper.” Id; see also Oltman v. Holland America
Line US4, Inc., 163 Wn2d 236, 244, 178 P.3d 981 (2008) (citing CR 12(h)(1)) (An
affirmative defense of improper venue is waived if not made by motion under the rule or
included in a responsive pleading.”); Andrews v, Cusin, 65 Wn.2d 205, 396 P.2d 155 (1964)

(“An affirmative defense of improper venue is waived if not made by motion under the rule or

41d. at Bx. C.
S 1d.

8 Jd. at Ex. D.
"Id. at Ex. E.
8 Id. at Bx. F.
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included in a responsive pleading.”); Kahclamat v. Yakima County, 31 Wa. App. 464, 466,
643 P.2d 453 (1982) (“When . . . a rule 12(b) defense or objection is raised by motion prior to
pleading or in conjunction with the responsive pleading . . . a failure to join all other 12(b)
defenses or objections which were then available to the defendant results in a waiver of the
omitted defenses or objections.”).

A. Defendant Weyerhaeuser Waived Its Objection To Venue By Failing To

Affirmatively Plead Improper Venue Or Join All Defenses In Its CR 12(b)
Motion.

The defense of improper venue must be pleaded affirmatively in an answer under CR
8 or made by motion under CR 12(b)(3). Raymond v. Fleming, 24 Wn. App. 112, 114-115,
600 P.2d 614 (1979) (applying this rule to the CR 12(b)(5) defense of insufficient service of
process); Kahclamat, 31 Wn. App. at 467 (applying Raymond to hold that a defendant waived
the affirmative defense of improper venue). “Affirmative defenses ‘shall be asserted in the
responsive pleading,’ or, alternatively, a defendant may assert lack of subject matter or
personal jurisdiction, improper venue, insufficient process, insufficient service, failure to state
a claim, or failure to join a party in a motion filed under CR 12(b).” Oltman v. Holland
America Line USA4, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008).

Here, DNR failed to assert the affirmative defense of improper venue in its answer and
failed to join the defense in its CR 12(b) motion to dismiss. In fact, DNR not only failed to
plead improper venue as an affirmative defense, but also DNR expressly refuted that transfer
of venue was even an option. In its motion, DNR stated,

Plaintiffs may argue that the Court may cure this jurisdictional defect by
transferring venue to Lewis County. This argument lacks merit.

DNR strategically engaged in this zero sum game because Plaintiff could have been at risk of

being barred by the statute of limitations if they were forced to refile. But this tactic now has
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a manifest and certain outcome, which is that DNR has waived the defense of improper
venue. Kahclamat, 31 Wa. App. at 466; CR 12(g)’; CR 12(h)(1)'°.

Kachlamat is on all fours. There, the issue was whether “the defendant waive[d] its
right to request a change of venue by not asserting its objections to venue in a motion prior to
pleading or in its answer, and in waiting a year to make its request.” Division One answered
affirmatively. “A rule 12(b) defense or objection must be asserted by a defendant either by
motion prior to pleading or else in its responsive pleading if no rule 12(b) motions were made
by the defendant before so pleading.” Id. (Emphasis added); see also Raymond, 24 Wn. App.
at 114-115. The Kahclamar Court held that the defendant waived his challenge to venue
because he did not move to change venue “until many months after its answer and motion to
dismiss were filed.” Id.

Like in Kachlamat, DNR failed to raise improper venue as an affirmative defense and
failed to join the defense in its CR 12(h)(3) motion. After a lengthy appeal process, DNR
now argues, for the first time, that venue is improper. But Washington law is clear: A
defendant waives the right to assert improper venue if it (1) fails to affirmatively plead the
defense in a responsive pleading and (2) fails to join the defense in a motion to dismiss. DNR

has waived the relief it now requests, and its motion should be denied on this ground alone.

B. The Waiver Was A Voluntary Relinquishment of A Known Right.
Plaintiff anticipates that DNR will argue that it could not possibly have waived its
right to assert improper venue as an affirmative defense because, prior to our Supreme Court’s

decision in this case, DNR could not have known that asserting improper venue (as opposed

? CR 12(g) states: “A party who makes a motion under this rule may join with it any other motions herein
provided for and then available to him. If @ party makes a motion under this rule but omits therefrom any
defense or objection then available to him which this rule permits to be raised by motion, he shall not
thereafter make a motion based on the defense or objection so omitted, except a motion as provided in
subsection (h)(2) hereof on any of the grounds there stated.” (Emphasis added).

10 CR 12(h)(1) states: “A defense of lack of jurisdiction over the person, improper venue, insufficiency of
process, or insufficiency of service of process is waived (A) if omitted from a motion in the circumstances
described in section (g), or (B) if it is neither made by motion under this rule nor included in a responsive
pleading or an amendment thereof permitted by rule 15(a) to be made as a matier of course.”
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to lack of jurisdiction) was an option and, thus, the waiver was not an intentional and
voluntary relinquishment of a known right. This argument, however, does not change the
original waiver analysis presented.

A waiver is “a voluntary act which implies a choice, by the party, to dispense with
something of value or to forego some advantage. The right, advantage, or benefit must exist
at the time of the alleged waiver. The one against whom waiver is claimed must have actual
or constructive knowledge of the existence of the right.” Henry v. Russell, 19 Wn. App. 409,
576 P.2d 908 (1978) (quoting Bowman v. Webster, 44 Wn.2d 667, 669, 269 P.2d 960, 961
(1954)). Here, DNR dispensed with a challenge to venue to bolster its own interpretation that
the issue presented was jurisdictional. The notion that it had no idea that the statute could
possibly relate to venue is an untruth, particularly because Plainti‘ff repeatedly told them so
and because the statute at issue was located in a chapter entitled “Venue — Jurisdiction.”
Chapter 4.12 RCW.

But this argument is a red herring anyway because the affirmative defense of
improper venue unquestionably existed at the time they filed an answer. And our Supreme
Court’s decision in this case did nothing to alter the preexisting pleading requirements for
affirmative defenses. These sophisticated defendants absolutely knew that failing to plead an
affirmative defense and then moving to dismiss under CR 12 would result in a relinquishment
of the right to later raise the affirmative defense not pleaded. DNR strategically relinquished
this right for the perceived advantage of moving for outright dismissal and avoiding even the
mere suggestion that a transfer of venue was possible. Indeed, DNR never even argued
change of venue in the alternative because doing so would have possibly meant that they
would not have achieved outright dismissal. This was a classic litigation strategy, and it was

one that DNR took with the risk of losing its right to challenge venue.
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C. The Ralph Decision Does Not Relieve DNR From the Requirement of Having to
Affirmatively Plead Venue.

Nothing in the Ralph decision relieved DNR from the requirement of affirmatively
pleading venue. Defendant DNR cannot cite to any authority stating otherwise; an objection
to venue was a known right, and the law’s state of flux did not relieve it of the duty to plead
affirmative defenses.  Parties frequently plead affirmative defenses that may not be

applicable; not doing so when it clearly existed under CR 12 constitutes a waiver of the right.

D. Even If DNR Did Not Waive The Affirmative Defense of Improper Venue, Its
Motion Should Be Denied For Other Reasons.

1. Venue Is Proper In King County.

This case presents the situation where two or more venue statutes apply. Where there
are competing venue statutes, determining the proper venue rests in the sound discretion of
the trial court. Dill v. Public Utility Dist. No. 2 of Grant County, 3 Wh. App. 360, 366, 475
P.2d 309 (1970). Here, the flooding damage at issue caused a great deal of damage to
Plaintiff; part of this will be damage to his real property, but another portion of the damage
analysis will entail damage to his personal property as well as emotional distress in seeing his
property destroyed. In this vein, RCW 4.12.020 applies, which mandates that actions for the
recovery of damages for injuries to the person or for injury to personal property shall be tried
in the county where the cause arose.!! See also RCW 4.92.010 (venue is proper by reason of
Joinder of an additional defendant); RCW 4.12.025(3)(“The venue of any action brought

against a corporation, at the option of the plaintiff, shall be: (a) In the county where the tort

was committed; . . . or (d) in the county where the corporation has its residence”). In the

"' RCW 4.12.020 states in relevant part:

Actions for the following causes shall be tried in the county where the cause, or some part thereof,
arose:

#* * *

(3) For the recovery of damages for injuries to the person or for injury to personal property, the plaintiff shall
have the option of suing either in the county in which the cause of action or some part thereof arose, or in the

county in which the defendant resides, or if there be more than one defendant, where some one of the defendants
resides, at the time of the commencement of the action.
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present case, the tort was committed and the cause of action arose at Weyerhaeuser’s
headquarters in King County, where the policies and procedures causing the negligent timber
practices were born, cultivated, and ordered.

2. Witness Convenience Does Not Warrant Transferring Venue.

A court may transfer venue to serve “the convenience of witnesses.”'? RCW
4.12.030(3). Here, on a balance, there cannot be a reasonable debate that most of the central
witnesses to this lawsuit will be in King County. The underlying forest practices and policies
that caused damages to Plaintiff’s property occurred at the Weyerhaeuser headquarters. All of
the necessary documents will be coming from the Weyerhaeuser headquarters, and in fact,
before this case was dismissed, the undersigned was planning to visit Weyerhaeuser
headquarters to review the boxes of responsive discovery documents. The experts as well will
also likely be from King County or immediately surrounding counties. The only witnesses
who will be in Lewis County are the Plaintiff and some eyewitnesses. Taken together,

witness convenience does not weigh in favor of transferring venue.

E. If DNR’s Motion Is Granted, Plaintiff Should Not Be Ordered To Pay the Costs
of Transferring Venue.

DNR requests that the Court order that Plaintiff pay the costs of changing venue, and
if granted, it plans to move the Court for an award of attorney fees as well. Certainly this is a
bold request in light of its clear waiver of improper venue and decision to take an extreme
position that forced years of litigation. Under law, though, the party who obtains the change
must pay the cost of transfer where, like here, the case was filed in the correct county. RCW
4.12.090; 4.92.010; RCW 4.12.025(3). If the Court disagrees, Plaintiff would ask that the

Court preemptively deny DNR’s future request to move the Court for fees and costs.

12 Weyerhaeuser does not argue that justice cannot be obtained in King County.
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V. CONCLUSION
For the foregoing reasons, Plaintiff respectfully ask the Court deny Defendant DNR’s

motion to change venue.

RESPECTFULLY SUBMITTED this 20th day of April, 2015.

PFAU COCHRAN VERTETIS AMALA, PLLC

RYRToI N

Darrell L. Cochran, WSBA No. 22851
Kevin M. Hastings, WSBA No. 42316
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CERTIFICATE OF SERVICE

1, Laura Neal, hereby declare under penalty of perjury under the laws of the State of
Washington that that T am employed at Pfau Cochran Vertetis Amala PLLC.
I served the foregoing document via Email / Legal Messenger by directing delivery to

the following individuals:

Mark Jobson

Attorney General of Washington

7141 Cleanwater Drive SW

P.O.Box 40126

Olympia, WA 98504-0126

Attorney for: State of Washington Dept. of Natural Resources

DATED this 20th day of April, 2015.

egal Assistant to Darrell L. Cochran

4826-7790-6211, v. 2
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THE HONORABLE BRIAN D. GAIN

SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

WILLIAM RALPH, individually,
Plaintiff,

VS.

WEYERHAEUSER COMPANY, a Washington

corporation; and GREEN DIAMOND
RESOURCE COMPANY, a Washington
corporation,

Defendants.

No. 10-2-42012-6 KNT

PLAINTIFE’S OPPOSITION TO
DEFENDANT WEYERHAEUSER’S
MOTION TO CHANGE VENUE

I.  INTRODUCTION

Defendant Weyerhaeuser’s motion does not present a difficult question because, due

to its own failures, Weyerhaeuser has waived the affirmative defense of improper venue. The

Washington Civil Rules and supporting case law are clear that a defendant waives an

objection to improper venue where, like Weyerhaeuser, the defendant (1) failed to plead the

affirmative defense of improper venue, and (2) failed to join improper venue in a CR 12(b)

motion to dismiss.

“[Tlhe doctrine of waiver is sensible and consistent with the policy and spirit behind

our modern day procedural rules, which exist to foster and promote ‘the just, speedy, and
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inexpensive determination of every action.”” Lybbeﬂ' v. Grant County, 141 Wn.2d 29, 39, |
P.3d 1124 (2000) (quoting CR [(1)). “If litigants are at liberty to act in an inconsistent
fashion or employ delaying tactics, the purpose behind the procedural rules may be
compromised.” Jd. Here, Defendant Weyerhacuser made the entirely tactical decision to
ignore the venue issue in favor of moving for outright dismissal. The reason is clear: Plaintiff
might have be~n barred from refiling due statute of limitations issues. In taking this extreme
and aggressive posture, Weyerhaeuser declined to raise improper venue as an affirmative
defense!, and would not even acknowledge (let alone request) in its CR 12(b) motion to
dismiss that an alternative remedy was to transfer venue. In fact, Weyerhaeuser refuted that
transfer of venue was a remedy at all.

Weyerhaeuser’s zero sum game took the Plaintiff on a long and expensive trip to the
Supreme Court, where Plaintiff won at Weyerhaeuser’s own bully tactics. After years of
litigation, the consequences for Weyerhaeuser are now manifest and significant: It is barred
from asserting improper venue, and the Court should handedly deny Weyerhaeuser’s present
motion on this ground alone. Even if the Court disagrees, Weyerhaeuser’s motion should be
denied on several other grounds that are detailed below.

II. RELEVANT FACTS

Plaintiff owns real property in Lewis County that was damaged on or around
December 3, 2007, as the result of flood waters from the Chehalis River.? He filed suit on
December 2, 2010, alleging that the damage to his real and personal property was the result of
the defendants’ unreasonable forest practices, including timber harvesting, extraction, and
road building on hazardous steep slopes in the upper Chehalis River basin.?

Nearly three months later, Defendant Weyerhaeuser finally answered the complaint.*

' The other defendant, Green Diamond, also failed to raise the affirmative defense of improper venue. Ex. C.
% Cochran Decl. at Ex. A. '

1.

4 Id. at Ex. B.
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On June 13, _2011, Defendant Weyerhaeuser moved to dismiss for lack of subject
matter jurisdiction under CR 12(b)(1), contending that the case was improperly filed in King
County Superior Court.> Notably, Weyerhaeuser did not join an improper venue objection;
instead, it took the position that “the Court may not transfer venue to Lewis County.”®

Weyerhaeuser’'s motion to dismiss originally granted but then denied on
reconsideration.” Appeal was taken in related cases, and this matter was stayed pending the
final outcome of the appeal.

On December 31, 2014, the Washington State Supreme Court reversed the summary
dismissal, holding that King County Superior Court has jurisdiction even though the case
involved real property located in a different county.® The Supreme Court’s opinion mandated
on April 2, 2015.°

L.  EVIDENCE RELIED UPON

This motion relies upon the Declaration of Darrell L. Cochran In Support of Plaintiff's
Opposition to Defendant Weyerhacuser’s Motion to Change Venue, as well as the existing
record on file.

1IV.  LEGAL ARGUMENT

“The initial choice of venue belongs to the plaintiff.” Eubanks v. Brown, 180 Wn.2d
590, 595, 327 P.3d 635 (2014). “If initial venue is not proper as to the defendant, the
defendant may either waive their objection to the erroneous venue by failing to object or
move to transfer the case to where venue is proper.” Id; see also Oltman v. Holland America
Line US4, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008) (citing CR 12(h)(1)) (An

affirmative defense of improper venue is waived if not made by motion under the rule or

SId. at Ex. D.
8 Id. at Bx. B.
"Id. at Ex. E.
8 Jd. at Ex. F.
%Id. at Ex. G.
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included in a responsive pleading.”); Andrews v. Cusin, 65 Wn.2d 205, 396 P.2d 155 (1964)
(“An affirmative defense of improper venue is waived if not made by motion under the rule or
included in a responsive pleading.”); Kahclamat v. Yakima County, 31 Wn. App. 464, 466,
643 P.2d 453 (1982) (“When . . . a rule 12(b) defense or objection is raised by motion prior to
pleading or in conjunction with the responsive pleading . . . a failure to join all other 12(b)
defenses or objections which were then available to the defendant results in a waiver of the
omitted defenses or objections.”).

A. Defendant Weyerhaeuser Waived Its Objection To Venue By Failing To
Affirmatively Plead Improper Venue Or Join All Defenses In Its CR 12(b)
Motion.

The defense of improper venue must be pleaded affirmatively in an answer under CR
8 or made by motion under CR 12(b)(3). Raymond v. Fleming, 24 Wn. App. 112, 114-115,
600 P.2d 614 (1979) (applying this rule to the CR 12(b)(5) defense of insufficient service of
process); Kahclamat, 31 Wn. App. at 467 (applying Raymond to hold that a defendant waived
the affirmative defense of improper venue). “Afﬁrmétive defenses ‘shall be asserted in the
responsive pleading,” or, alternatively, a defendant may assert lack of subject matter or
personal jurisdiction, improper venue, insufficient process, insufficient service, failure to state
a claim, or failure to join a party in a motion filed under CR 12(b).” Oltman v. Holland
America Line USA, Inc., 163 Wn.2d 236, 244, 178 P.3d 981 (2008).

Here, Weyerhaeuser failed to assert the affirmative defense of improper venue in its
answer and failed to join the defense in its CR 12(b) motion to dismiss. In fact, Weyerhaeuser
not only waited three months to even file an answer—long after the 20 days given under the
civil rules'®—but also Weyerhacuser expressly refuted that transfer of venue was even an

option. In its motion, Weyerhaeuser stated,

1 Bven if Weyerhaeuser had pleaded improper venue as an affirmative defense, this dilatory conduct alone

would constitute a waiver under Washington law. Romjue v. Fairchild, 60 Wn. App. 278, 803 P.2d 57 (1991);
Raymond, 24 Wn. App. 112.
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Plaintiffs may argue that the Court may cure this jurisdictional defect by
transferring venue to Lewis County. This argument lacks merit.

Weyerhaeuser strategically engaged in this zero sum game because Plaintiff could have been
at risk of being barred by the statute of limitations if they were forced to refile. But this tactic
now has a manifest and certain outcome, which is that Weyerhaeuser has waived the defense
of improper venue. Kahclamat, 31 Wn. App. at 466; CR 12(g)''; CR 12(h)(1)'2.

Kachlamat is on all fours. There, the issue was whether “the defendant waive[d] its
right to request a change of venue by not asserting its objections to venue in a motion prior to
pleading or in its answer, and in waiting a year to make its request.” Division One answered
affirmatively. “A rule 12(b) defense or objection must be asserted by a defendant either by
motion prior to pleading or else in its responsive pleading if no rule 12(b) motions were made
by the defendant before so pleading.” Id (Emphasis added); see also Raymond, 24 Wn. App.
at 114-115. The Kahclamat Court held that the defendant waived his challenge to venue
because he did not move to change venue “until many months after its answer and motion to
dismiss were filed.” Id.

Like in Kachlamat, Weyerhaeuser failed to raise improper venue as an affirmative
defense and failed to join the defense in its CR 12(b) motion. Afier a lengthy appeal process,
Weyerhaeuser now argues, for the first time, that venue is improper. But Washington law is
clear: A defendant waives the right to assert improper venue if it (1) fails to affirmatively
plead the defense in a responsive pleading and (2) fails to join the defense in a CR 12(b)
motion. Weyerhaeuser has waived the relief it now requests, and its motion should be denied

on this ground alone.

' CR 12(g) states: “A party who makes a motion under this rule may join with it any other motions herein
provided for and then available to him. If a party makes a motion under this rule but omits therefrom any
defense or objection then available to him which this rule permits to be raised by motion, he shall not
thereafter make a motion based on the defense or objection so omitted, except a motion as provided in
subsection (h)(2) hereof on any of the grounds there stated.” (Emphasis added).

12 CR 12(h)(1) states: “A defense of lack of Jurisdiction over the person, improper venue, insufficiency of
process, or insufficiency of service of process is waived (A) if omitted from a motion in the circumstances
described in section (g), or (B) if it is neither made by motion under this rule nor included in a responsive
pleading or an amendment thereof permitted by rule 15(a) to be made as a matter of course.”
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B. Even If Weyerhaeuser Did Not Waive The Affirmative Defense of Improper
Venue, Its Motion Should Be Denied For Other Reasons.

1. Venue Is Proper In King County.

This case presents the situation where two or more venue statutes apply. Where there
are competing venue statutes, determining the proper venue rests in the sound discretion of
the trial court. Dill v. Public Utility Dist. No. 2 of Grant County, 3 Wn. App. 360, 366, 475
P.2d 309 (1970). Here, the flooding damage at issue caused a great deal of damage to
Plaintiff; part of this will be damage to his real property, but another portion of the damage
analysis will entail damage to his personal property as well as emotional distress in seeing his
property destroyed. In this vein, RCW 4.12.020 applies, which mandates that actions for the
recovery of damages for injuries to the person or for injury to personal property shall be tried
in the county where the cause arose.!* See also RCW 4.92.010 (venue is proper by reason of
Joinder of an additional defendant); RCW 4.12.025(3)(“The venue of any action brought

against a corporation, at the option of the plaintiff, shall be: (a) In the county where the tort

was committed; . . . or (d) in the county where the corporation has its residence”). In the
present case, the tort was committed and the cause of action arose at Weyerhaeuser’s
headquarters in King County, where the policies and procedures causing the negligent timber
practices were born, cultivated, and ordered.

2. Witness Convenience Does Not Warrant Transferring Venue.

A court may transfer venue to serve “the convenience of witnesses.”'¢ RCW
y

4.12.030(3). Here, on a balance, there cannot be a reasonable debate that most of the central

'3 RCW 4.12.020 states in relevant part:

Actions for the following causes shall be tried in the county where the cause, or some part thereof,
arose:
* * *

(3) For the recovery of damages for injuries to the person or for injury to personal property, the plaintiff shall
have the option of suing either in the county in which the cause of action or some part thereof arose, or in the
county in which the defendant resides, or if there be more than one defendant, where some one of the defendants
resides, at the time of the commencement of the action.

' Weyerhaeuser does not argue that justice cannot be obtained in King County.

PLAINTIFF'S OPPOSITION TO DEFENDANT %V PFAU COCHRAN
[\
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witnesses to this lawsuit will be in King County. The underlying forest practices and policies
that caused damages to Plaintiff’s property occurred at the Weyerhaeuser headquarters. All of
the necessary documents will be coming from the Weyerhaeuser headquarters, and in fact,
before this case was dismissed, the undersigned was planning to visit Weyerhacuser
headquarters to review the boxes of responsive discovery documents. The experts as well will
also likely be from King County or immediately surrounding counties. The only witnesses
who will be in Lewis County are the Plaintiff and some eyewitnesses. Taken together,
witness convenience does not weigh in favor of transferring venue.

C. If Weyerhaeuser’s Motion Is Granted, Plaintiff Should Not Be Ordered To Pay
the Costs of Transferring Venue.

Weyerhaeuser requests that the Court order that Plaintiff pay the costs of changing
venue, and if granted, it plans to move the Court for an award of attorney fees as well.
Certainly this is a bold request in light of its clear waiver of improper venue and decision to
take an extreme position that forced years of litigation. Under law, though, the party who
obtains the change must pay the cost of transfer where, like here, the case was filed in the
correct county. RCW 4.12.090; 4.92.010; RCW 4.12.025(3). If the Court disagrees, Plaintiff
would ask that the Court preemptively deny Weyerhaeuser’s future request to move the Court
for fees and costs.

V. CONCLUSION
For the foregoing reasons, Plaintiff respectfully ask the Court deny Defendant

Weyerhaeuser’s motion to change venue.
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RESPECTFULLY SUBMITTED this 14th day of April, 2015.

PLAINTIFE’S OPPOSITION TO DEFENDANT

PFAU COCHRAN VERTETIS AMALA, PLLC

ORI

Darrell L. Cochran, WSBA No. 22851
Kevin M. Hastings, WSBA No. 42316

WEYERHAEUSER’S MOTION TO CHANGE VENUE

8of6
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CERTIFICATE OF SERVICE

L, Laura Neal, hereby declare under penalty of perjury under the laws of the State of

Washington that that I am employed at Pfau Cochran Vertetis Amala PLLC.

I served the foregoing document via Email / Legal Messenger by directing delivery to

the following individuals:

Kelly P. Corr

Seann C. Colgan

Joshua J. Preece

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorneys for: Green Diamond Resource Company

Louis D. Peterson

Hillis Clark Martin & Peterson, P.S.
1221 Second Avenue

Suite 500

Seattle, WA 98101

Attorney for: Weyerhaeuser Company

DATED this 14th day of April, 2015.

egal Assistant to Darrell L. Cochran

4810-5221-1235, v, |

MOTION TO CONSOLIDATE FOR PRETRIAL AVEPFAU COCHRAN
PURPOSES (@VERTETIS AMALA

A Professional Limited Liability Company
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Appendix 298 Phone: (253) 777-0799 Facstmile: (253) 627-0654
www.pevalaw.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

THE HONORABLE ROGER ROGOFF

SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

VIRGINIA CAREY, individually; JAMIE
CAREY, individually; PARADYCE
INDUSTRIES INC., d/b/a THE PRINT SHOP,
a Washington Corporation, No. 10-2-42011-8 KNT

Plaintiffs,

NOTICE OF DISCRETIONARY REVIEW
TO THE WASHINGTON STATE

STATE OF WASHINGTON DEPARTMENT | SUPREME COURT
OF NATURAL RESOURCES;
WEYERHAEUSER COMPANY, a Washington
corporation; and GREEN DIAMOND
RESOURCE COMPANY, a Washington
corporation,

VS.

Defendants.

COMES NOW, Plaintiff, by and through his undersigned counsel, and files this Notice of
Discretionary Review, respectfully seeking discretionary review by the Supreme Court of the

State of Washington of the following decisions of the Superior Court in this case:

L. Order ON Defendant Weyerhacuser’s Motion to Transfer For Proper Venue,

appended hereto as Exhibit A;

&V PFAU COCHRAN

NOTICE OF DISCRETIONARY REVIEW TO THE VERTETIS AMALA

WASHINGTON STATE SUPREME COURT Al’mfcssloml lellcdlmblhl.y Com)xiny
911 Pacific Avenue, Suite 200
10-2-42011-8 KNT | 1 Tacoma, WA 98402

, Phone: (253) 777-0799 Facsimile: (253) 627-0654
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NOTICE OF DISCRETIONARY REVIEW TO THE ERTETIS
WASHINGTON STATE SUPREME COURT it

The names and addresses of the lawyers representing the Plaintiffs are:

Darrell Cochran

Loren Cochran

Kevin Hastings

Pfau Cochran Vertetis Amala PLLC
911 Pacific Ave., Suite 200,
Tacoma, WA 98402

The name and address of the lawyer representing Defendant Weyerhaeuser is:

Louis D. Peterson

Hillis Clark Martin & Peterson, P.S.
1221 Second Avenue

Suite 500

Seattle, WA 98101

Attorney for: Weyerhaeuser Company

The names and address of the lawyers representing Defendant Green Diamond are:

Kelly P. Corr

Kevin Baumgardner

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorneys for: Green Diamond Resource Company

The name and address of the lawyer representing Defendant DNR is:

Mark C. Jobson

Assistant Attorney General
State of Washington

PO Box 40126

Olympia, WA 98504-0126
Attorney for: Defendant DNR

1
1

I

ol FAU COCHRAN
(@VERTETIS AMALA

ity Company

911 Pacific Avenue, Suite 200

10-2-4201 (-8 KNT | 2 Tacoma, WA 98402

Phone: (253) 777-0799 Facstmile: (253) 627-0654
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Dated this 18th day of May, 2015.

L O

Darrell L. Cochran

}‘V PFAU COCHRAN

NOTICE OF DISCRETIONARY REVIEW TO THE VERTET MALA

WASHINGTON STATE SUPREME COURT Alm[cssmn al lellc([ Liability Conmpany
911 Pacific Avenue, Suite 200

10-2-42011-8 KNT | 3 Tacoma, WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-0654
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CERTIFICATE OF SERVICE
I, Laura Neal, hereby declare under penalty of perjury under the laws of the State of
Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on today’s date,

I served the foregoing via Email / Legal Messenger by directing delivery to the following
individuals:
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NOTICE OF DISCRETIONARY REVIEW TO THE ERTETTS AM
WASHINGTON STATE SUPREME COURT [0 cestom Tmiied TRby Compeny

Kelly P. Corr

Seann C. Colgan

Joshua J. Preece

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorneys for: Green Diamond Resource Company

Louis D. Peterson

Hillis Clark Martin & Peterson, P.S.
1221 Second Avenue

Suite 500

Seattle, WA 98101

Attorney for: Weyerhaeuser Company

Mark C. Jobson

Assistant Attorney General
State of Washington

PO Box 40126

Olympia, WA 98504-0126
Attorney for: Defendant DNR

DATED this 18th day of May, 2015.

Sy Aol

aKeal 7
gal Assistant to Darrell L. Cochran

4844-4271-1332,v. 1

;MQPPAU COCHRAN
(@ANVERTETIS AMALA

911 Pacific Avenue, Suite 200

10-2-42011-8 KNT Tacoma, WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-0654
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SUPERIOR COURT CLER!
BY Kim Dunnelt
DERUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

VIRGINIA CAREY, et. al.,
NO. 19-2-42011-8 KNT

Plaintiffs,
ORDER ON DEFENDANT
V. WEYERHAUSER’S MOTION TO
TRANSFER FOR PROPER VENUE
STATE OF WASHINGTON :

DEPARTMENT OF RESOURCES, et. al.,

3 Cleris a.chon 3

Defendants,

THIS MATTER having come on regularly for hearing before the undersigned Judge
of the above-entitled Court on the motion of Defendant Weyerhauser for transfer for
improper venue in King County, and the Court having considered the records and files
herein, inclﬁding the following;:

1. Defendant Weyerhauser’s Motion to Change Venue, and

exhibits/declarations;

2. Plaintiff Carey’s Response to Motion to Dismiss, and exhibits/declarations;

3. Defendant Green Diamond’s Reply in Support of Motion to Change Venue;

4, Defendants Department of Natural Resources and Weyerhauser’s Reply to

Motion to Change Venue;

ORDER ON MOTION TO JUDGE ROGER ROGOFF
TRANSFER FOR IMPROPER VENUE - 1 KING COUNTY SUPERIOR COURT, DEPT. 47
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5. Plaintiff’s Sur Reply; and the Court having been otherwise fully advised,

NOW THEREFORE, the Court orders as follows:

BACKGROUND

Virginia Carey and others sued the Washington State Department of Natural
Resources, Weyerhauser, and Green Diamond Resource Company for damages to their
land as a result of flooding in Lewis County.

Plaintiffs filed their lawsuit in King County. Defendant Weyerhauser brought a
Motion to Dismiss thé lawsuit, pursuant to CR 12(b). They sought dismissal by arguing
that Plaintiffs filed their lawsuit in the wrong county pursuant to RCW 4.12.010(1).
Weyerhauser two things: First, that Plaintiffs bad violated RCW 4.12.010(1) by filing
their lawsuit in King County rather than Lewis County; and Second, that the appropriate
remedy for such violation was dismissal rather than transfer.

The motion to dismiss was granted. The trial court found that RCW 4.12.010(1)
was jurisdictional in nature, and thus found that a violation of the statute necessitated a
remedy of dismissal. The Court of Appeals affirmed. The Supreme Court, in Ralph v.
State Dept. of Natural Resources, 182 Wn.2d 242, 343 P.3d 342 (2014), affirmed the
finding that King County was the wrong place to bring the lawsuit, but reversed the trial
court’s finding that the remedy was dismissal. R_ather, the Supreme Court found that
RCW 4.12.010(1) was a venue statute, rather than a jurisdictional statute. Thus, transfer

of the case to the proper venue was the appropriate remedy for a violation.

ORDER ON MOTION TO JUDGE ROGER ROGOFF
TRANSFER FOR IMPROPER VENUE - 2 XING COUNTY SUPERIOR COURT, DEPT. 47
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Pursuant to the Supreme Court’s ruling, Defendant now seeks transfer of the
lawsuit to Lewis County. Plaintiff argues that Defendant waived any venue objection by

seeking dismissal of the lawsuit rather than transfer,

ANALYSIS

In its original CR 12(b) Motion to Dismiss, Defendants asked the trial court to
find that Plaintiffs had violated RCW 4,12.010(1). Plaintiffs denied violating the statute,
Defendants further sought a remedy of dismissal. Plaintiffs argued that, if a violation
occurred, transfer was the appropriate remedy.

No reasonable review of the facts allows for a finding that Defendants waived the
argument that this lawsuit was brought in the correct county. According to the Supreme
Court, they certainly sought an inappropriate remedy for that violation.

This Court finds that Defendant’s motion to dismiss for violation of the venue
statute sufficiently preserved the objection to venue. The request for the remedy of
dismissal, rather than transfer, does not defeat the basic principle that Defendants timely
objected to venue.

Venue is appropriate in Lewis County, not King County. RCW 4.12.010(1);
Ralph v. State Department of Natural Resources, 182 Wn.2d 242 (2014). The remedy

for violating the venue statue is transfer to the appropriate county.

ORDER ON MOTION TO JUDGE ROGER ROGOFF
TRANSFER FOR IMPROPER VENUE - 3 KING COUNTY SUPERIOR COURT, DEPT. 47
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ORDER
IT IS THUS HEREBY ORDERED that Defendant Weyerhauser’s Motion to
Transfer to Lewis County js GRANTED. The case shall transfer from King County to
Lewis County forthwith.

DONE IN OPEN COURT this 17th day of April, 2015.

ORDER ON MOTION TO JUDGE ROGER ROGOFF
TRANSFER FOR IMPROFER. VENUE - 4 KinG COUNTY SUpERIOR COURT, DEPT. 47
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THE HONORABLE PATRICK OISHI

SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

WILLIAM FORTH, individually; GUY
BAUMAN, individually; EILEEN BAUMAN,
individually; LINDA STANLEY, individually
and as personal representative IN RE THE No. 10-2-42009-6 KNT
ESTATE OF CORAL COTTEN; ROCHELLE
STANLEY as personal representative IN RE
THE ESTATE OF CORAL COTTEN;

DONALD LEMASTER, individually; and NOTICE OF D'ISCRETIQNARY JEVIEW
DAVID GIVENS. it TO THE WASHINGTON STATE
» Inarviaually, SUPREME COURT
Plaintiffs,
Vs,

STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES;
WEYERHAEUSER COMPANY, a Washington
corporation; and GREEN DIAMOND
RESOURCE COMPANY, a Washington
corporation,

Defendants.

COMES NOW, Plaintiff, by and through his undersigned counsel, and files this Notice of
Discretionary Review, respectfully seeking discretionary review by the Supreme Court of the

State of Washington of the following decisions of the Superior Court in this case:

PAVEP AU COCHRAN
A

NOTICE OF DISCRETIONARY REVIEW TO THE VERTETIS AMALA

WASHINGTON STATE SUPREME COURT A Professional Limited Liability Compxiny
911 Pacific Avenue, Suite 200
10-2-42009-6 KNT | 1 Tacoma, WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-0654
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1. Order Granting Defendants’ Motion to Change Venue, appended hereto as

Exhibit A;

The names and addresses of the lawyers representing the Plaintiffs are:

Darrell Cochran

Loren Cochran

Kevin Hastings

Pfau Cochran Vertetis Amala PLLC
911 Pacific Ave., Suite 200,
Tacoma, WA 98402

The name and address of the lawyer representing Defendant Weyerhaeuser is:

Louis D. Peterson

Hillis Clark Martin & Peterson, P.S.
1221 Second Avenue

Suite 500

Seattle, WA 98101

Attorney for: Weyerhacuser Company

The names and address of the lawyers representing Defendant Green Diamond are:

Kelly P. Corr

Kevin Baumgardner

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorneys for: Green Diamond Resource Company

The name and address of the lawyer representing Defendant DNR is:

Mark C. Jobson

Assistant Attorney General
State of Washington

PO Box 40126

Olympia, WA 98504-0126
Attorney for: Defendant DNR

"
I
V4PFAU COCHRAN
NOTICE OF DISCRETIONARY REVIEW TO THE VlAEPRrT ol ”/M\{}OALA
WASHINGTON STATE SUPREME COURT o estonal Uit Lisbily Conpany
Ol Pacific Avenue, Suite 200
10"2"42009"6 KNT l 2 Tacoma, ‘WA 98402

Phone: (253) 777-0799 Facsiimile: (253) 627-0654
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Dated this 18th day of May, 2015.

SRIeIN

Darrell L. Cochran

NOTICE OF DISCRETIONARY REVIEW TO THE
WASHINGTON STATE SUPREME COURT

RN FAU COCHRAN
A\WERTETIS AMALA

A Professional Limited Liabilily Company

10-2-42009-6 KNT | 3
Appendix 310
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CERTIFICATE OF SERVICE
1, Laura Neal, hereby declare under penalty of perjury under the laws of the State of
Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on today’s date,

I served the foregoing via Email / Legal Messenger by directing delivery to the following
individuals:

Kelly P. Corr

Seann C. Colgan

Joshua J. Preece

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorneys for: Green Diamond Resource Company

Louis D. Peterson

Hillis Clark Martin & Peterson, P.S.
1221 Second Avenue

Suite 500

Seattle, WA 98101

Attorney for: Weyerhaeuser Company

Mark C. Jobson

Assistant Attorney General
State of Washington

PO Box 40126

Olympia, WA 98504-0126
Attorney for: Defendant DNR

DATED this 18th day of May, 2015.

7l

Lagr N{éaf/ 7 U7 S—
Lagal Assistant to Darrell L. Cochran

4836-1964-4452, v. |

PAVEPTAU COCHRAN

NOTICE OF DISCRETIONARY REVIEW TO THE L‘A VERTETIS A'M ALA

WASHINGT ON STATE SUPREME C OURT A Professtonal Limited Liability Company
911 Pacific Avenue, Suite 200

10-2-42009-6 KNT Tacoma, WA 98402

Phone; (253) 777-0799 Facsimile: (253) 627-0654
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CHIEF MRJIC JUDGE PATRICK QISHI
APRIL 16,2015
WITHOUT ORAL ARGUMENT

KING COUNTY, WASHINGTON
APR 2 12015

SUFERIOR COURT GLERK
BY LISA ROQUE peetnrv

IN THE SUPERIOR COURT OF WASHINGTON FOR XING COUNTY

WILLIAM FORTH, individually; GUY
BAUMAN, individually; EILEEN BAUMAN,
individually; LINDA STANLEY, individually
and as personal representative IN RE THE
ESTATE OF CORAL COTTON;
ROCHELLE STANLEY, as personal
representative IN RE THE ESTATE OF
CORAL COTTON; DONALD LEMASTER,
individually; and DAVID GIVENS,
individually;

Plaintiffs,
v,

STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES, a Washington
State public agency; WEYERHAEUSER
COMPANY, a Washington corporation; and
GREEN DIAMOND RESOURCE
COMPANY, a Washington corporation,

Defendants.

No. 10-2-42009-6 KNT

~TFROPOSED} ORDER GRANTING
DEFENDANTS’ MOTION TO CHANGE
VENUE

[CLERK’S ACTION REQUIRED]

ORIGINAL

Order Granting Defendants’ Motion to Change
Venue - |

HILLIS CLARK MARTIN & PETERSON P.S.
1221 Becond Avenue, Suite 500

Seattle, Washington 98101-2925

Telephone: (206) 623-1745

Appendix 313 Facsimile: (208) 623-7789
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THIS MATTER came before the Court on Defendmtmotion to Change Venue (the
“Motion™). The Court reviewed the Motion, the response and‘%%‘ly%hgreto, and the other
documents filed with the Court in this matter. In light of the foregoing, the Court hereby
GRANTS the Motion. Venue for this action is hereby transferred to Lewis County.

| IT IS SO ORDERED. -

DONE THIS ﬁZCz day of , 2013,

bt —

Crsr WIRITC JUDGE RATRICK-OISHE /L«tc«@%«%

KNG CouNTY SUPERIOR COURT JUDGE

_;“4 Delondart Gram Dinmad Crsssnce submtlel 4 Aepaile

Reply Dovn Hut of { Stocte oL Was e
;D_;W ot YNatuil &MW% @ma&%

e gubmitted miliints, Cocloudws CAIT's clooprlic rMm,?
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Presented by:

Hiris CLARK MARTIN & PETERSON P.S.

By s/ Louis D. Peterson
Louis D. Peterson, WSBA #5776
Michael R. Scott, WSBA #12822
Alexander M, Wu, WSBA. #40649
Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Yacsimile: (206) 623-7789
Email: lou.peterson@hcmp.com;
michael.scott@hcmp.com;
alex.wu@hcmp.com

Attorneys for Defendant
Weyerhaeuser Company

Order Granting Defendants’ Motion to Change HILLIS CLARK MARTIN & PETERSON P.S.
Ve 2 1221 Second Avenue, Suite 500
enue - Seattle, Washington 98101-2525
Telephone: (206) 623-1745
Appendix 314 Facsimile: (206) 623-7789
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ROBERT W. FERGUSON
ATTORNEY GENERAL

By s/ Mark Jobson
Mark Jobson, WSBA No. 22171
Assistant Attorney General
State of Washington
P.0. Box 40126
QOlympia, WA 98504-0126
Telephone: (360) 586-6300
Facsimile; (360) 586-6655
Email: markj@atg. wa.gov

Attorneys for Defendant
Department of Natural Resources

CORR CRONIN MICHELSON BAUMGARDNER
Foca & Moore LLP

By s/Xelly P. Corr
Kelly P. Corr, WSBA # 555
Corr Cronin Michelson Baumgardner &
Precce LLP
1001 Fourth Ave., Suite 3900
Seattle, WA 98154
Telephone: (206) 625-8600
Facsimile: (206) 625-0900
Email: keorr@corrcronin.com

Attorneys for Defendant

Green Diamond Resource Company

Proposed Order re Motion to Change Venue - Forth.docx

Order Granting Defendants’ Motion to Change
Venue - 3

Appendix 315
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THE HONORABLE LeROY McCULLOUGH

SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

WILLIAM RALPH, individually,

Plaintiff,

V8.

STATE OF WASHINGTON DEPARTMENT
OF NATURAL RESOURCES,

Defendant.

No. 11-2-05769-1 KNT

NOTICE OF DISCRETIONARY REVIEW
TO THE WASHINGTON STATE
SUPREME COURT

COMES NOW, Plaintiff, by and through his undersigned counsel, and files this Notice of

Discretionary Review, respectfully seeking discretionary review by the Supreme Court of the

State of Washington of the following decisions of the Superior Court in this case:

1. Order Granting DNR’s Motion to Change Venue, appended hereto as Exhibit A;

The names and addresses of the lawyers representing the Plaintiffs are:

Darrell Cochran

Loren Cochran

Kevin Hastings

Pfau Cochran Vertetis Amala PLLC
911 Pacific Ave., Suite 200,
Tacoma, WA 98402

NOTICE OF DISCRETIONARY REVIEW TO THE
WASHINGTON STATE SUPREME COURT

11-2-05769-1 KNT | 1

RV FAU COCHRAN
(@NVERTETIS AMALA

A Professional Limited Liability Company

911 Pacific Avenue, Suite 200
Tacoma, WA 98402
Phone: (253) 777-0799 Facsimile: (253) 627-0654
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The name and address of the lawyers representing Defendant DNR is:

Mark C. Jobson

Assistant Attorney General
State of Washington

PO Box 40126

Olympia, WA 98504-0126
Attorney for: Defendant DNR

Dated this 18th day of May, 2015.

DR=IeIN

Darrell L. Cochran

,awPFAU COCHRAN

NOTICE OF DISCRETIONARY REVIEW TO THE VERTETIS AMALA

WASHINGTON STATE SUPREME COURT A Prolession ll lell.c(.[ Liability Company
911 Pacific Avenue, Suite 200
11-2-05769-1 KNT | 2 Tacoma, WA 98402

Phone; (253) 777-0799 Facsimile: (253) 627-0654
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CERTIFICATE OF SERVICE
I, Laura Neal, hereby declare under penalty of perjury under the laws of the State of
Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on today’s date,

I served the foregoing via Email / Legal Messenger by directing delivery to the following
individuals:

Mark C. Jobson

Assistant Attorney General
State of Washington

PO Box 40126

Olympia, WA 98504-0126
Attorney for: Defendant DNR

DATED this 18th day of May, 2015.

gal Assistant to Darrell L. Cochran
4830-6462-0068, v. |

PAVP AU COCHRAN

NOTICE OF DISCRETIONARY REVIEW TO THE L‘A \/]Ail')R[T.E;I[LSl U@lMAL A

WASHINGTON STATE SUPREME COURT eoslonT el Ty omeny
911 Pacific Avenue, Suite 200

11'2-05769-1 KNT TﬂCOl’ﬂZI, WA 08402

Phone: (253) 777-0799 Facsimile: (253) 627-0654
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FILED

KING COUNTY, WASHINGTON

APR 2 12015
SUPERICH COURT CLERK
BY LISA ROQUE oeeuty
STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT
WILLIAM RALPH, individually, NO. 11-2-057 69-1KNT
Plaintiff, “PROPOSEDTORDER GRANTING
DNR’S MOTION TO CHANGE
v. VENUE .-
STATE OF WASHINGTON
DEPARTMENT OF NATURAL
RESOURCES,
: Defendant,
THIS MATTER came before the Court on Department of Natural Resotirces’ Motioﬁ to.

Change Venue (the “Motion”). The Court reviewed the Motion, the response, and Areplg
thereto, and the other documents filed with the Court in this matter. In light of the foregoing,
the Court hereby GRANTS the Motion. Venue for this action is hereby transferred to Lewis

County.

IT IS SO ORDERED.

DONE TEHIS é&_ day of April, 2015.

FRe—= |

THEFIONORABLE  7if e Coe 77w 4, Kt
KmG COUNTY SUPERIOR COURT JUDG

ORIGINAL

[PROPOSED] ORDER GRANTING DNR’S A G O WASHINGTON
i o sion,
MOTION TO CHANGE VENUE 7141 Cloanwater Drive SW
. ‘ PO Box 40126
Olympia, WA 98504-0126
(360) 5866300
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Presented By:

ROBERT W, FERGUSON
Attorney General

By: /s/ Mark C. Jobson
Mark C. Jobson, WSBA No. 22171
Assistant Attorney General
State of Washington
P.G. Box 40126
Olympia, WA. 98504-0126
Telephone: (360) 586-6300
Facsimile: (360) 586-6655
Email: markj@atg.wa.gov
Attorneys for Defendant

Department of Natural Resources

[PROPOSED] ORDER GRANTING DNR’S 2
MOTION TO CHANGE VENUE
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THE HONORABLE BRIAN D. GAIN

SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

WILLIAM RALPH, individually,
PlaintifT,
No. 10-2-42012-6 KNT

VS.

WEYERHAEUSER COMPANY, a Washington

corporation; and GREEN DIAMOND NOTICE OF DISCR_ETIONARY REVIEW
RESOURCE COMPANY. a Washi TO THE WASHINGTON STATE
: » & Washington SUPREME COURT
corporation,
Defendants.

COMES NOW, Plaintiff, by and through his undersigned counsel, and files this Notice of
Discretionary Review, respectfully seeking discretionary review by the Supreme Court of the

State of Washington of the following decisions of the Superior Court in this case:

1. Order Granting Defendants’ Motion to Change Venue, appended hereto as

Exhibit A;

The names and addresses of the lawyers representing the Plaintiffs are:

Darrell Cochran
Loren Cochran
Kevin Hastings

%V‘PFAU COCHRAN
NOTICE OF DISCRETIONARY REVIEW TO THE A\

VERTETIS AMALA

WASHINGTON STATE SUPREME COURT A Professional Limited Liability Cotmpany
911 Pacific Avenue, Suite 200
10-2-42012-6 KNT | 1 Tacoma, WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-0654
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Pfau Cochran Vertetis Amala PLLC
911 Pacific Ave., Suite 200,
Tacoma, WA 98402

The name and address of the lawyer representing Defendant Weyerhaeuser is:

Louis D. Peterson

Hillis Clark Martin & Peterson, P.S.
1221 Second Avenue

Suite 500

Seattle, WA 98101

Attorney for: Weyerhaeuser Company

The names and address of the lawyers representing Defendant Green Diamond are:

Kelly P. Corr

Kevin Baumgardner

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorneys for: Green Diamond Resource Company

Dated this 18th day of May, 2015.

ALLA Q (,;},le/{/\

Darrell L. Cochran

%V PFAU COCHRAN

NOTICE OF DISCRETIONARY REVIEW TO THE A VVERTETIS AMALA

WASHINGTON STATE SUPREME COURT A Professional Limited! Liability Company
911 Pacific Avenue, Suite 200

10-2-42012-6 KNT | 2 Tacoma, WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-0654
Appendix 323 www.pevalaw.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

CERTIFICATE OF SERVICE
I, Laura Neal, hereby declare under penalty of perjury under the laws of the State of
Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on today’s date,
I served the foregoing via US Mail / Email by directing delivery to the following individuals:

Kelly P. Corr

Seann C. Colgan

Joshua J. Preece

Corr Cronin Michelson Baumgardner & Preece LLP
1001 Fourth Avenue, Suite 3900

Seattle, WA 98154

Attorneys for: Green Diamond Resource Company

Louis D. Peterson

Hillis Clark Martin & Peterson, P.S.
1221 Second Avenue

Suite 500

Seattle, WA 98101

Attorney for: Weyerhaeuser Company

DATED this 18th day of May, 2015.

ST p

Z{[/(ﬁa”Neal /v
egal Assistant to Darrell L. Cochran

4848-9163-2676, v. 1

PAV§PFAU COCHRAN

NOTICE OF DISCRETIONARY REVIEW TO THE (@NVERTETIS AMALA

WASHINGTON STATE SUPREME COURT AProlessional Limited Liability Company
9l Pacific Avenue, Smte 200

10-2-42012-6 KNT Tacoma, WA 9840

Phone: (253) 777-0799 Facsimile: (253) 627-0654
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L =D THE HONORABLE BRIAN D. GAIN

METOM APRIL 16,2015
KING COUNTI (;NASH‘ WITHOUT ORAL ARGUMENT
APR 20[5
ANME JOHNSON

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
WILLIAM RALPY, individuaily,

No. 10:2-42012-6 KNT
Plaintiff,
ORDER GRANTING

v. DEFENDANTS® MOTION TO CHANGE
\ VENUE
WEYERHAEUSER COMPANY, a
Washington corporation; and GREEN [CLERXK’S ACTION REQUIRED]
DIAMOND RESOURCE COMPANY, a
Washington corporation,
Defendants.
Order Granting Defendants’ Motion to Change Venue - 1 HILLIS CLARK MARTIN & PETERSON P.S,

1221 Second Avenue, Sulte 500
Seattle, Washington 98101-2925
. Telephone: (206) 623-1745
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THIS MATTER came before the Court on Defendants® Motion to Change Venue (the

“Motion”). The Court reviewed the Motion, the response and reply thereto, and the other

documents filed with the Court in this matter. In light of the foregoing, the Court hereby

GRANTS the Motion. Venue for this action is hereby transferred to Lewis County.

ITIS SO ORDEREﬁT

DONE THIS />~ day of (Z@%ﬁ

Presented by:

Hi.L1s CLARK. MARTIN & PETERSON P.S.

By s/ Louis D. Peterson
Louis D. Peterson, WSBA #5776
Michael R. Scott, WSBA #12822
Alexander M. Wu, WSBA #40649
Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
Email: lowpeterson@hemp.com;
michael.scott@hcmp.com;
alex.wu@hemp.com

Attorneys for Defendant
Weyerhasuser Company

Qrder Granting Defendants’ Motion to Change Venue - 2
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CORR CRONIN MICHELSON BAUMGARDNER
FocG & MOORE LLP

By s/ Kelly P. Corr
Kelly P. Corr, WSBA # 555
Corr Cronin Michelson Baumgardner &
Preece LLP
1001 Fourth Ave., Suite 3900
Seattle, WA 98154
Telephone: (206) 625-8600
Facsimile: (206) 625-0900
Email: keorr@corrcronin.com

Attorneys for Defendant

Green Diamond Resource Company

Proposed Order xe Motion to Change Venue - Ralph.docx

Order Granting Defendants’ Motion to Change Venue - 3
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HILLIS CLARK. MARTIN & PETERSON P.S.
1221 Second Avenue, Suite 500

Seattle, Washington 98101.2925

Telephone: (206) 623-1745

Facsimlle: (206) 6237789




