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I. INTRODUCTION 

K.J.B. was born on April 20, 2012 and has not lived with either 

parent since the first month of her life. Despite the Department of Social 

. and Health Services' offering the father services over a neal'ly two year 

dependency, he was unable to make progress in addressing his long term 

addiction issues o1· to develop a meaningful relationship with his daughter. 

Fifty"one days prior to the trial to terminate the father's parental 

rights, he was incarcerated for unlawful possession of a firearm. During 

this time, he made no efforts to contact the Department regarding his 

daughter's wellbeing, write to her, call her, or make any additional efforts 

to play a role in her life. The father's parental rights were terminated due 

to his chronic and longstanding methamphetamine addiction, his sporadic 

and unsuccessful efforts to remedy his parental deficiencies, and his 

failure to establish a bond with his daughter. 

The published Court of Appeals decision in this case is consistent 

with other Court of Appeals decisions in holding that trial courts are 

mandated to consider the incarcerated parent factors set forth in RCW 

13.34.180(1)(±), but that the statute does not require specific findings. 

The application ofhannless error in this case does not conflict with 

In re Dependency of A.MM, 182 Wn. App. 776, 332 P.3d 500 (2014), or 

In re Termination of M.J. and MJ., which found that "where the evidence 
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is uncontested or the State's case is very strong, the court's conclusion-

[after balancing the . incarcerated parent considerations] will need no 

further explication." 187 Wn. App. 399, 348 P.3d 1265, 1271 (2015). 

The State's case below was exceptionally strong~the father failed 

to complete any services during the dependency and would be incarcerated 

and unavailable to begin services for an additional six years. The father 

also failed to challenge the trial court's findings regarding his parental 

deficiencies and his failure to develop or maintain a meaningful 

relationship with his child. Harmless error is well established law, 

especially in the child welfare context. It is fact-specific and its 

application does not i·aise an issue. of substantial public interest justifying 

review. The father's motion for discretionary review should be denied. 

II. ISSUE PRESENTED 

The father does not raise an issue that meets the criteria set forth in 

RAP 13.4(b). If review were granted, the only issue would be: 

Whether the Court of Appeals erred in applying the 
harmless error doctrine to the trial court's failure to 
explicitly address the incarcerated parent considerations 
under RCW 13.34.180(1)(±), where the father was 
incarcerated for only 51 days out of a nearly two year 
dependency, failed to complete services, will be 
incarcerated for an additional six years, and failed to 
develop a meaningful relationship with his child before or · 
during his incarceration. 
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III. STATEMENT OF THE CASE 

K.J.B. was bom on April 20, 2012. · CP at 9 (unchallenged F.F. 

1.1).1 At the trial to terminate the fathei·'s parental rights, K.J.B. was 22-23 

months old and had been removed from her parents' care essentially her 

entire life. RP at 188. K.J.B. came to the attention of the Department of 

Social and Health Services (Department) due to allegations that her 

mother tested positive for methamphetamine a month prior to her birth. 

RP at 31. K.J.B. has asthma and reactive airway disease, which can be 

"life threatening" and require a nebulizer almost daily. RP at 79-80. 

The father, who was 31 at the time of trial, admitted he had been 

actively using drugs since he was 15 years old except during times when 

he was incarcerated. RP at 8; 24; CP at 11 (unchallenged F .F, 1.11). His 

drug of choice was niethamphetamine. RP at 8. The father attempted 

substance abuse treatment three times between 2003 and 2010. CP at 11 

(tmchallenged F.F. 1.11). His longest period of sobriety outside of jail 

was two ye~rs in 2003. CP at 11 (unchallenged F.F; 1.11). 

Child Protective Services (CPS) social worker Ebelia Benitez 

spoke with the father the day K.J.B. was bom. RP at 30-31. He denied 
' I , • 

any drug or alcohol issues and did not want anything to do with the 

1 The father failed to challenge multiple fmdings of fact, which are therefore 
verities on appeal. In re Dependency of MS.R., 174 Wn.2d 1, 9, 271 P.3d 234 (2012). 
These will be referred to as "unchallenged F.F." 
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Department. RP at 33. Ms. Benitez nevertheless arranged for the father to 

provide a urinalysis (UA) test and referred him for a drug and alcohol 

assessment. RP at 38. On May 3, 2012, the father agreed to provide a 

UA, but did not. RP at 26. Ms. Benitez made an appointment to meet 

with the father on May 9 or 10, 2012, but he cancelled the appointment 

stating he was going to turn himself in on a warrarit.2 RP at 35. 

On May 9, 2012, the father signed a paternity affidavit, 

acknowledging paternity of K.J.B.3 RP at 36. Afterward, however, the 

father wanted paternity confirmed through DNA testing instead, so the 

affidavit could not be used to establish paternity. RP at 36~37. 

For the next eight months, the father intentionally misled the 

Department about his whereabouts. RP at 8; CP at 11 (unchallenged F.F. 

1.10. He did not participate in his court ordered services and made no 

attempt to arrange visits with the child through the Department or the 

court.4 RP at 6~8; CP at 11 (unchallenged F.F. 1.10). During this time, he 

was actively using methamphetamine. RP at 8, 

2 Ms. Benitez made efforts to conflrm the father tumed himself in on a warrant, 
but no evidence supported this representation. RP at 35-36. 

3 The father "roughly" recalled initially signing the patemity affidavit but "was 
on dmgs at the time" and so he did not "recall a whole lot from that period oftime." RP 
at 7-8. 

4 Although the father was aware that K.J.B. was placed into Department 
custody, he lived in the home where the child was placed for approximately two months, 
unbeknownst to the Depmtment and in violation of the dependency court orders, RP at 6, 
34,211-12. 
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Approximately eight months into the dependency, the father 

contacted the Department to engage in services. CP at 11 (unchallenged 

F.F. 1.1 0). He started visiting as permitted by the dependency court orders 

but later decided to change his visits so that he was only visiting the child 

once a week, instead of twice a week. RP at 109. In Febmaty 2013, 

paternity testing confirmed that he was K.J.B. 's biological father. CP at 

11 (unchallenged F.F. 1.10) . 

. Over the course of the dependency, the father was not successful in 

addressing his dmg addiction. He acknowledged he was court-ordered to 

provide UAs, that he did not comply with the requirement, and that he was 

using drugs tluoughout the dependency. RP at 18. .He participated in a 

drug and alcohol evaluation with Cristy Benge on May 6, 2013, which· 

diagnosed him with methamphetamine dependence and nicotine 

dependence, RP at 42; CP at 11 (unchallenged F.F. 1.12). She 

reconunended intensive in-patient treatment. RP at 43; CP at 11 

(unchallenged F.F. 1.12). 

Ms. Benge helped secure the father· a treatment bed date for May 

20,2013. RP at 45; CP at 11 (unchallenged F.F. 1.12). The father did not 

follow through or show up for his bed date "because [he] was using." RP 

at 17, 45; CP at 11 (unchallenged F.F. 1.12). 
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The father told social worket Marcim1a Heine-Rath that he had 

found a place to live and was afraid that' if he went to in-patient treatment 

for 30 days he would lose his home. RP at 72~73. Due to these concerns, 

Ms. Heine-Rath referred the father for intensive out-patient treatment in 

June 2013. RP at 73. He left the program afi:er about a month due to a 

self-admitted relapse. RP at 73; CP at 11 (unchallenged F.F. 1.13). 

Ms. Benge re-evaluated the father on September 10, 2013. He 

"seemed to be more than motivated." RP at 47. Ms. Benge again 

recommended in-patient treatinent. RP at 48. She obtr:1;ined a second bed 

date for him on September 12, 2013. RP at 48. The father started, but 

aborted treatment after less than two weeks, RP at 48; CP at 12 

(unchallenged F.F. 1.14). 

Social Worker Marcinna Heine-Rath met with the father to talk 

about his pt·iodties and the importance of being compliant with services. 

RP at 7 5-7 6. The fathei· was no longer interested in any type of treatment 

program and told her he felt like he could do it on his own. RP at 75. 

At the time the fathet· contacted the Department fat• services (eight 

months into the dependency), the Department also referred him to a 

parenting assessment with Esteban Cabrera. The father cancelled his first 

and second appointments with Mr. Cabrera due to his work schedule. RP 

at 120, 168. He finally met with Mr. Cabrera in July 2013. RP at 120. 
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According to Mr. Cabrera, the .father had some "common sense as 

far as what parenting is and what you should do." RP at 124. However, 

the parent~child interaction was concerning. The father did not have a 

bond with his daughter. RP at 125; CP at 14 (unchallenged F.F. 1.22). "I 

think the daughter was aware ()fwho he is but I don't believe the daughter 

really understood that he was a parent to her." RP at 138. The father had 

minimal interaction with his daughter because he did not want to "further 

stress" the child. RP at 137; CP at 14 (unchallenged F.F. 1.22),. 

Mr. Cabrera recommended that the father complete drug/alcohol 

in~patient treatment, participate in individual and couple~ counseling once 

he completed in~patient treatment, and maintain' consistent visitation with 

the child. CP at 12 (unchallenged F.F. 1.17). Mr. Cabrera opined that 

parenting instruction may also be necessary once the father completed in~ 

patient treatment. CP at 12 (unchallenged F.F. 1.17). 

The father atiempted treatment again on in December 2013 by 

beginning "detox," after which he would attend in~patient treatment. CP 

at 12 (unchallenged F.F. 1.15). In anticipation of his completion, the 

Department made a refenal for the father's individual and couples 

colmseling: RP at 179, 199, 213; CP at 12~13 (unchallenged F.F. 1:18).' 

The father· failed to com:tJlete detox or in~patient treatment and did not 

attend counseling. CP at 12, 13 (unchallenged F.F. 1.15, 1.18). 
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On ~anuary 24, 2014, 51 days before the termination' trial, the 

father was incarcerated due to unlawful possession of a firearm. RP at 14. 

He was convicted and sentenced to 74 months. Ex. 9; CP at 12"14 

(unchallenged F.F. 1.15, 1.21, 1.22), Once the father was incarcerated, he 

did not contact the social worker or inquire about K.J.B. 's wellbeing at all, 

despite personally attending trial on the first day and having the 

opportunity to speak to the social worker at that time. RP at 22-23, 185. 

The social worker also did not receive any messages from the father via 

his attorney or by letter once the father was incarcerated. RP at 198. 

At trial, the father agreed he would be unavailable to K.J.B. in the 

near future and th').t using dmgs has an impact on the ability to provide a 

stable and permanent home for a child. RP at 24-25. The father believed 

that no parent should be under the influence of drugs while raising a child, 

RP at 26. Although the father reported he was motivated at the time of 

trial to patticipate in drug treatment, his 74 month prison sentence 

preyented him from completing treatment in the near future. CP at 13 

(unchallenged Finding of Fact 1.21). The father had seemed motivated to 

patticipate in dmg treatment before but had been unsuccessful. RP at 4 7-

48. He would need in-patient treatment followin~ his release from prison. 

RP at 50. A parent-child bond needed to be developed, and the father 
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needed to be clean ahd sober to create this bond. RP at 86. K.J.B. had 

been removed from het· parents essentially her entire life. RP at 85. 

The trial court granted the petition to terminate the father's 

parental rights. The father appealed, and the Court of Appeals issued a 

published decision upholding the trial court. 2015 WL 3643483.5 The 

father now requests this Court accept review. 

IV. ARGUMENT 

The father has not established this case meets the criteria for 

discretionary review. This Court's review of a Court of Appeals decision 

will be granted only: 

(1) If the decision of the Cout't of Appeals is in conflict with a 
decision of the Supreme Com't; or 

(2) If the decision of the Court of Appeals is in conflict with 
another decision of the Court of Appeals; 01' 

(3) If a significant question of law under the Constitution of the 
State of Washington or the United States is involved; or 

(4) If the petition involves an issue of substantial public 
interest that should be determined by the Supreme Court. 

RAP 13.4(b); 13.5A. The party requesting review must not only state why 

review should be granted under one 01; more ofthe above tests but also 

must support this assertion with argument. RAP 13 .4(b )( c )(7). 

Contrary to the father's contention, neither RAP 13.4(b)(2) n01· (4) 

justify review in this case. Father's Mot. at 4-12. The CoU1't of Appeals 

5 A copy of the Court of Appeals decision is attached as Appendix A. Citations 
to the state and l'egional reporters are not available at this time, and citations in this 
response will refer to the pages of the decision attached in Appendix A. 
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opinion below is consistent with other Court of Appeals decisions 

regarding the incarcerated parent considerations in RCW 13.34.180(1)(±). 

This appeal is particularized and fact-based, and does not involve any 

issue of substantial public interest warranting review. The fathet·'s motion 

should be denied. 

A. The Court of Appeals Opinion Is Consistent with Other Court 
of Appeals Cases Involving the Incarcerated Parent 
Considerations of RCW 13.34.180(1)(f). 

A trial comt may order termination of parental rights if the 

Department proves the six statutory elements of RCW 13.34.180(1) by 

clear, cogent, and convincing evidence. RCW 13.34.190; In re 

Dependency of KN.J., 171 Wn.2d 568, 582, 257 P.3d 522 (2011). 

Satisfaction of the six statutory elements is an implicit finding of parental 

unfitness, satisfying the due process requirement that the trial court must 

find parents currently unfit before terminating parental rights. In re 

KN.J., 171 Wn.2d at 577. The court must also find termination is in the 

.child's best interests. RCW l3.34.190(l)(b). The trial court's decision is 

entitled to great deference on review, and its findings must be upheld if 

they are supported by substantial evidence in the record: Dependency of 

KS.C., 137 Wn.2d 918,925,976 P.2d 113 (1999). 

The only element at issue in this appeal is the (f) element: 
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That continuation of the parent and child relationship clearly 
diminishes the child's prospects for early integration into a 
stable and permanent home. If the parent is incarcerated, the 
couti shall consider whether a parent maintains a meaningful 
role in his 01' her child1s life based on factors identified in RCW 
13.34.145(5)(b); whether the department or supervising agency 
made reasonable efforts as defmed in this chapter; and whether 
patiicular barriers · existed as described in RCW 
13.34.145(5)(b) including, but not limityd to, delays o1· barriers 
experienced in keeping the agency apprised of his or her 
location and in accessing visitation or other meaningful contact 
with the child. 

RCW 13.34.180(1)(±). All the language after the first sentence was added 

by Laws of2013, c. 173 § 4. MJ., 348 P.3d. at 1270; see also Substitute 

H.B. 1284, 63d Leg., Reg. Sess. (Wash. 2013). Despite this added 

language, the actual element that the Depatiment is required to prove in 

order to terminate parental rights remains unchanged. 6 The added 

language provides factors that may inform the court as to whether this 

element is met. See A.MM, 182 Wn. App. at 787. Because the actual 

element remains unchanged, no additional findings by the trial court are 

required. M.J., 348 P .3d at 1270. 

The non-exclusive factors of RCW 13.34.145(5)(b) referenced in 

the (f) element are: 

(i) The parent1s expressions or acts of manifesting concem for 

6 Given the plain wording ofthe provision, this additional language is not part of 
the element that must be proved. It is the role of the courts to "discern and implement" 
the Legislature's intent and this is done by giving effect to the plain meaning of the 
statute. Five Corners Family Farmers v. State, 173 Wn.2d 296, 305, 268 P.3d 892 
(20 11). 

11 



the child, such as letters, telephone calls, visits, and other 
forms of communication with the child; 

(ii) The patent's efforts· to communicate and work with the 
department or supervising agency or other individuals for 
the purpose of complying with the service plan and 
repairing, maintaining, or building the parent-child 
relationship; 

(iii)A positive response by the parent to the reasonable efforts 
of the department m: the supervising agency; 

(iv)Information provided by individuals m· agencies in a 
reasonable position to assist the court in making this 
assessment, including but not limited to the parent's 
attor1;1ey, correctional and mental health personnel, or other 
individuals providing services tp the parent; 

(v) Limitations in the parent's access to family support 
programs, therapeutic services, and visiting opportunities, 
restrictions to telephone and mail services, inability to 
participate in foster care platming meetings, and difficulty 
accessing lawyers and participating meaningfully in court 
proceedings; and 

(vi) Whether the continued involvement of the parent in the 
child's life is in the child's best interest. 

RCW 13.34.145(5)(b). 

The father argues that the Court of Appeals decision conflicts with 

two other cases, In re Dependency of A.MM and In re Termination of 

MJ. and MJ.. He is incorrect, and review should be denied. 

1. The Court of Appeals held that the incarcerated parent 
considerations of RCW 13.34.180(1)(f) are mandatory, 
which is consistent with other Court of Appeals cases, 
none of which hold that the trial court is required to 
make findings related to these· considerations to satisfy 
the statute. 

The father incorrectly argues that Court of Appeals decision below 

conflicts with A.MM and MJ. In actuality, all three cases find that the 
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incarcerated parent considerations ofRCW 13.34.180(1)(£) are mandatmy, 

and no case holds that the trial court is required to make findings related to 

the incarcerated parent considerations in order to satisfy the (f) element.7 

In A. M M, the termination order was reversed because the trial .· 

court failed to make these considerations and there was "no evidence in 

the rec01'd suggesting the Department presented evidence" to satisfy its 

burden regarding the (f) element. 182 Wn. App. at· 787-90 .. 

Likewise, in MJ., the court held that the legislature 1'mandated" 

the incarcerated parent considerations but that "the legislature did not 

require findings .. It simply mandated consideration . ... " 348 P.3d at 

1270 (emphasis in original). The court further held that "particularly 

where the evidence is uncont~sted or the State's case is very strong, the 

court's conclusion will need no further explication." Id. at 1271. 

Here, the Court of Appeals opinion below does not conflict with 

either A.MM or MJ. It agreed that the incarcerated parent considerations 

of RCW 13 .34.180(1 )(f) ate mandatOl'y: "The amended statute does not 

contain an exception to the mandatory language. We therefot·e will not 

7 On July 13, 2015, Division I of the Court of Appeals issued the only other 
published case l'egarding the incarcerated parent considerations of RCW 13 .34.180(1 )(1). 
In the Matter of the Dependency ofD.L.B., D.O. B., 2015 WL 4205141 (2015). It held that 
the trial court is required to consider the incarcerated parent factors only if the parent is 
incarcerated at the time of the termination hearing, and not if the parent was previously 
incarcerated at some point during the dependency but not at the time of the tel'mination 
hearing. Id. at* 1, *5, *7. It did not addt·ess whether findings !'elated to the incarcerated 
parent considerations are t'equired when these considerations apply. 
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imply one.~~ KJ.B. at 26. And, consistent with MJ., the court properly 

found that the Departmenf s · case was strong and therefore did not require 

specific weighing on the record. See MJ., 348 P.3d at 1271; KJ.B. at 26. 

Although the result here was different than that in A.MM and 

M.J., the interpretation of the law is consistent. All three cases agree the 

incarcerated parent considerations are mandatory. The appellate court's 

finding here that' the trial court's failure to weigh the required 

considerations did not require reversal because of the strength of the 

Department's case does not create a conflict among the Court of Appeals 

decisions. Since the cases do not conflict, the father has failed to satisfy 

RAP 13 .4(b )(2), and review should be d<;?nied. 

2. The Court of Appeals did not err when it applied the 
wen established doctrine of harmless error to the 
incarcerated parent considerations of RCW 
1.3.34.180(1)(1), and this application does not create a 
conflict between Court of Appeals decisions. 

The Court of Appeals below properiy found that "the trial court's 

failure to weigh the required [incarcerated parent] considerations was 

·harmless error." K . .J.B. at 27. The doctrine of harmless error is well' 

established, · especially in the child welfare context, and the Court of 

Appeals did not create a conflict among Court of Appeals opinions by 

applying the harmless error doctrine here. 
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''A 'consideration' of evidence ultimately means a weighing or 

balancing of facts, along with a resolution of that weighing." MJ., 348 

P.3d at 1270. The l'esolution of that weighing in incarcemted parent cases 

is the trial court's conclusion that the (f) element is satisfied; that is, the 

Department has proven by clear, cogent, and convincing evidence "that 

continuation of the parent and child relationship clearly diminishes the 

child's ptospects fot early integration into a stable and permanent home.'' 

See RCW 13.34.180(1)(£). In cases "where the evidence is uncontested ot· 

the State's .case is very strong, the court's conclus~on will need no further 

explication" because the resolution is essentially self-evident from the 

strength ofthe record. MJ., 348 P.3 at 1271. 

Here, the Department's case was exceptionally strong. Despite. its 

. repeated efforts and the years the father was at liberty, the father was 

unable to remedy his parental deficiencies. See CP at 11 (unchallenged 

F.F. 1.10). The father has a very serious, umesolved dmg addiction (CP at 

11~14 (unchallenged F.F. 1.11-16, 1.20-22)), failed to establish a bond 

with the child (CP at 14 (unchallenged F.F. 1.22)), engaged in criminal 

activity because of his drug addiction (CP at 13-14, (unchallenged F.F. 
. . 

1.20, 1.22)), and will be unavailable to parent for up to six years because 

ofhis felony convictions (CP at 13-14 (unchallenged F.F. 1.21-22)). 
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The mere existence of an etror does not entitle an aggrieved party 

to a reversal or a remand. Error without p'rejudice is not grounds for 

reversal. In re Welfare of Ferguson, 41 Wn. App.· 1, 5, 701 P.2d 513 

(1985). See also Ford v. Chaplin, 61 Wn. App. 896, 899, 812 P.2d 532. 

(1991) (party claiming enor must show that her case was materially 

prejudiced by any such error; absent such proof, the ertor is harmless); In 

re Welfare ofMG., 148 Wn. App. 781,791,201 P.3d 354 (2009) (without 

· a showing of prejudice mother was not entitled to set aside an agreed 

dependency order on the basis that the trial court did not enter into a 

statutorily required· colloquy with the mother); In re Welfare ofT.B., 150 

Wn. App. 599, 616, 209 P.3d 497 (2009) (not finding error by the trial 

court but noting that "such error would be harmless because there is no 

reason to believe that the trial court's decision would have differed, ... "). 

This doctrine has been repeatedly applied in termination cases 

regarding the Department's obligation to offer or provide "all necessary 

services, reasonably available, capable of cOl'reoting the parental 

deficiencies within the fot'eseeable ·future" before terminating parental 

rights, RCW 13.34.180(1)(d). Even in situations where the Department 

"inexcusably fails to offer a service to a willing parent te1mination will 

still be deemed appropriate if the services would not have remedied the 

parent's deficiencies in the foreseeable future . " In re Welfare of 
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MD.R.H., 145 Wn. App. 10, 25, 188 P.3d 510 (2008) (quoting In re 

Dependency of. T.R., 108 Wn. App. 149, 164, 29 P.3d 1275 (2001)) 

(intemal quotes omitted). Additionally, "[w]here the record establishes 

that the offer of services.would be futile, the trial court can make a finding 

that the Department has offered all reasonable services," Id. (citing In re 

Welfare of Ferguson, 32 Wn. App. 865, 869-70, 650 P.2d 1118 (1982), 

rev 'd on other grounds, 98 Wn.2d 589, 656 P.2d 503 (1983)), In other 

words, the Department's failure to offer or provide a service does not 

prejudice a parent when offering or providing that service would not have 

made a difference in the parent's ability to remedy parental deficiencies. 

The Court of Appeals properly applied this well established legal 

doctt;ine to the incarcerated parent considerations, when it found that "a 

failure to weigh the required [incarcerated pal'ent] considerations will not 

require reversal if the State's case is strong or if the factors are not 

contested." KJ.B. at 26 (citing MJ., 2015 WL 1945057 at *5). If 

evidence is presented related .to these considerations and that evidence is 

overwhelmingly strong or uncontested, the incarcerated parent is not 

prejudiced by the court's omission because there is no reason to believe 

the trial court's decision would have differed. That is the case here. 

The Court of Appeals properly applied the harmless error doctrine 

to the incarcerated parent considerations of the (:t) eiement. The fathet has 
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not shown that the alleged error prejudiced him in any way. See Ford v. 

Chaplin, 61 Wn. App. at 899 (party claiming error must show that her case 

was materially prejudiced by any such error; absent such proof, the error is 

harmless). He only argues that because an error occurred, it requires a 

remand or reversal. However, the father does not dispute that: 

He has a very serious, unresolved drug addiction. CP at 
11~14 (unchallenged F.F. 1.11~16, 1.20~22). 

He failed to· establish a bond with the child. CP at 14 
(unchallenged F.F. 1.22): 

His drug addiction impacted his availability to parent. CP 
at 13~14 (unchallenged F.F. 1.20, 1.22). 

His drug addiction caused him to engage in criminal 
activity. CP at 13~14 (unchallenged :F.F. 1.20, 1.22). 

Because of his felony convictions he would be unavailable 
to parent for up to six years. CP at 13~14 (unchallenged 
F.F. 1.21~22). 

[O]nce incarcerated, [the father] made no effort to play a 
meaningful role in his daughter's life. The record also 
establishes that the Department made reasonable attempts 
to remedy [the father]'s parental deficiencies. Finally, 
there is no evidence that barriers of incarceration impacted 
[the father]'s ability to maintain meaningful contact with 
his daughter nor is there evidence that barriers of 
incarceration impacted [the father]'s required assessments, 
services, or his ability to participate in court proceedings. 
K.J.B. at 26~27. 

Because the record contains no evidence to the contrary regarding 

the incarcerated parent considerations, any failure by the trial court to 
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explicitly addt·ess these considemtions was harmless· e11·or. The 

Department's record is strong, and there is no indication that had the trial 

court weighed the incarcemted parent considerations its finding regarding 

the (:Q element would have been any different. The father has not been 

prejudiced by the trial court's omission. This result does not conflict with 

other Court of Appeals decisions, and review should be denied. 

B. This Case Does Not Present an Issue of Substantial Public 
Interest Justifying Review. 

Contrary to the father's argument, this case presents no issue of 

substantial public interest justifying review. Hannless enor is a fact~ based 

analysis that turns on the specific facts and circumstances of each 

individual case. The court must analyze whether the party claiming error 

was materially prejudiced, which is achieved by examining the evidence 

presented. See Ford v. Chaplin, 61 Wn. App. at 899. 

Although the father raises the argument that this case prese.nts an 

issue of substantial interest justifying review, the father has failed to 

support this assertion with argument, as required by RAP 13.4(c)(7). See 

Father's Mot. at 5. The mere fact that the legislature has enacted a statute 

regarding the incarcemted parent considemtions does not rendet• this issue 

one of substantial public inte]:est. Instead, this case involves the specific 
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facts of the father's specific case. Review under RAP 13.4(b)(4) should 

be denied. 

V. CONCLUSION 

This Court should not accept discretionary review because the 

father has failed to satisfy the requhements of RAP 13.4(b). Rather than 

conflict with other Court of Appeals decisions involving the incarcerated 

parent considerations of RCW 13.34.180(1)(±), this case harmonizes with 

them, by holding that these considerations are mandatory but do not 

require explicit findings. 

Applying the well established doctrine of harmless error to these 

required considerations does not create a conflict among Court of Appeals 

decisions. Harmless error has been repeatedly applied in child welfare 

cases and does not prejudice the father here. It is a fact"specific and 

individualized analysis that does not create an issue of substantial public 

intet·est justifying review. The father's motion should be denied because 

he has failed to satisfy the requirements of RAP 13.4(b). 

RESPECTFULLY SUBMITTED this 2*-y of Aug st, 2015. 
\ 
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LA WRENC&BERRBY, J.- The trial court terminated J.B.'s parental rights to his 

daughter, K.J.B. J.B. appeals, contending that the trial court erred in (1) fmding that the 

Department of Social and Health Sciences (Department) satisfied the notice requirements 

ofthe Indian Child Welfare Act of 1978 (ICWA), 25 U.S.C. §§ 1901~1963; (2) finding 

that all necessary services were expressly and understandably offered or provided; 

(3) failing to consider the amended language ofRCW 13.34. 180(1)(f) applicable to an 

incarcerated parent; and (4) finding that it was in K.J.B.'s best interysts to terminate J.B. 's 

parental rights. We agree with J .B.'s third contention, but determine that the error was 

. harmless, and we disagree with his other contentions. We therefore affinn. 
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FACTS 

The Department received a referral for K.J.B. on April 20, 2012, the day she was 

born. The referral was based on the mother testing positive for methamphetamine one 

month prior to her daughter's birth. Because of the mother's methamphetamine and 

cigarette use, K.J.B. has asthma and reactive airway disease. She is required to use a 

nebulizer almost every day. Her condition requires that her caregiver be vigilant 

concerning the odors and environment to which she is exposed. Her caregiver must 

immediately take action ifK.J.B. shows any signs of breathing difficulties. 

The Department filed a dependency petition for K.J.B. on April24, 2012. By 

court order, the Department originally placed K.J.B. with a relative but soon after moved 

her to foster care placemeqt. On October 22, 2012, the court held a dispositional hearing 

and entered an order of dependency. The order reaffirmed K.J.B. 's placement in foster 

care. The order also tequired J.B. to complete the following services and to follow 

provider recommendations: drug and alcohol evaluation and treatment, random utinalysis 

(UA) testing, and parenting assessment and instruction. 

Drf:Jg and alcohol evaluation dnd treatment. J.B. completed a drug and alcohol 

evaluation on May 6, 2013. The evaluation revealed methamphetamine dependence and 

nicotine dependence, and the recommendation was intensive inpatient treatment. J.B. was 
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scheduled to enter inpatient treatment on May 20, 2013, but he did not do so. In June 

2013, he started intensive outpatient treatment. J.B. participated in the outpatient 

treatment program in July and August 2013 but then left the program due to a relapse. On 

September 12, 2013, he entered an intensive inpatient treatment program but left the 

program without completing it on September 21, 2013. J .B. stated he left the intensive 

drug treatment program because he was "uncomfmiable with the fact that [he] was ... 

getting sober ... and ... dealing with [his] issues ... instead ofus[ing] drugs to mask 

them,'' which he was not ready to do at that time. Repmi of Proceedings (RP) at 13. 

On December 18, 2013, J.B. went to detox and planned to begin inpatient 

treatment after finishing detox. He only stayed at detox for four days and did not go to 

inpatient treatment. He made no other attempts to obtain drug addiction treatment before 

he was incarcerated on January 24, 2014. 

Random UA testing. J.B. was ordered to provide random UA tests five times per 

month beginning in January 2013. J.B. provided six random UAs during this time: one 

per month in February, March, May, and August, and two in April. Four ofthese tests 

were negative, while two were positive. 

Parenting assessment. J.B. completed a parenting assessment and participated in 

parenting instruCtion with parent educator Esteban Cabrera in July and August 2013. In a 

3 



No. 32490-7-III 
In re Welfare of K.J.B. 

report dated September 9, 2013, Mr. Cabrera recommended that J.B. complete inpatient· 

substance abuse treatment, individual and couple's counseling once he completed the 

inpatient treatment, and consistent visitation with K.J.B. Because Mr. Cabrera 

recommended completion of substance abuse treatment first, the Department did not 

make referrals for counseling services at that time. 

Social worker Sonny Laform, who was assigned to the case in October 2013, 

referred J.B. to Catholic Family and Child Services for individual and family coun~eling 

on December 18, 2013. This referral coincided with J.B/s e1;1try into detox and plan to go 

to inpatient treatment thereafter. J.B. did not complete the referral for counseling. 

Parental visits .. J .B. participated in visits with K.J .B. in January 2013 and 

regularly from March 2013to January 2014, missing only a few visits within that time 

period. 

Incarceration. On January 24, 2014, J.B. was found guilty of first degree unlawful 

possession of a firearm and possession of a stolen firearm. He was sentenced to 7 4 · 

months of incarceration. He was incarcerated at the time of the March 2014 tem.1ination 

trial. While incarcerated, J.B. never sought contact with K.J.B. nor contacted Mr. Laform 

to ask about K.J .B. 

4 



) ) 

No. 32490" 7"III 
In re Welfare of KJ.B. 

ICWA notices. K.J .B.'s mother indicated she is Native American and identified 

herself as having Cherokee, Hopi, and Cree ancestry. J.B. submitted a declaration stating 

he has Blackfoot ancestry through his fathe~, and he gave his father's name and date of 

birth. His declaration also stated that his great, great grandmother was full~ blooded Cree, 

but he did not know her name or date of birth. The Department prepared a Family 

Ancestry Chart. The chart failed to identify J.B. or his father as having Blackfoot 

ancestry. The Department submitted notice of the pendency of parental termination 

proceedings to various Cherokee, Cree) and Hopi tribes. No notice was sent to the 

Blackfoot tribe. Accompanying each notice was the before"described Family Ancestry 

Chart. For each notice sent to an individual tribe, the Department provided a copy to the 

Bureau oflndian Affairs (BIA). The Department did not receive any response from the 

various tribes or the BIA. 

The Department filed a termination petition on May 8, 2013. The case proceeded 

to a termination trial on March 17~18, 2014. One month prior to trial, K.J.B.'s mother 

consented to an order terminating her parental rights to her daughter. At the time of trial, 

K.J.B. had been in a safe and stable foster care home fot• 22 months, and had an 

opportunity for adoption into a permanent family with her foster parents. 
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J.B. testified at trial that he was not going to be available to K.J.B. in the near 

future due to his incarcetation, He estimated his early release date from prison was just 

under four years from the time of trial. J.B. ackriowledged that he still needs drug 

treatment and stated that he is now ready to get treatment. He stated that no parent should 

be under the influence of drugs while raising a child and that using drugs has an impact 

on the ability of a parent to provide a stable and 'permanent home for a child. He also 

testified that he tried to keep in contact with the Department as much as possible 

throughout the dependency, while working two jobs and battling his drug addiction. 

Cristy Benge, who conducted J.B. 's original drug and alcohol ·evaluation, testified 

that J.B. is still in need of substance abuse treatment. 

Social worker Marcinna Heine~Rath, assigned to the case from February 2013 to 

October 20 lJ, testified that prior to leaving intensive inpatient treatment in September 

2013, J.B. "seemed motivated to do what was in the best interest for his daughter" and 

"[h]ad been making [the] most of his visits." RP at 75. She testified ~hat after leaving 

treatment, J.B. reported that he had been going to Alcoholics Anonymous meetings and 

connecting with his sponsor. 

Ms. Heine~Rath observed several visits ~etween J.B., K.J.B, and K.J.B.'s mother, 

and one visit between J.B. and K.J.B. only. She testified the visits went well, with the 
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parents playing with K.J.B. and interacting with her. Ms. Heine~Rath testified she felt 

K.J.B.'s mother was a trigger for J.B. and his sobriety. At the time of trial, J.B. was still 

in a relationship with K.J.B.'s mother. 

When asked why she did not make a referral for J.B. to do individual counseling 

after receiving Mr. Cabrera's report, Ms. Heine-Rathtestifled, "The recommendation was 

for [J.B.] to complete [counseling] after he successfully completed his inpatient 

treatment." RP at 103. She stated that if J.B. had completed inpatient treatment, she 

would have made a recommendarion for individual or couple's counseling. 

Finally, Ms. Heine-Rath testified she believes continuation of the parentwchild 

relationship diminishes K.J.B.'s prospects for early integration into a stable and 

permanent home because K.J.B. needs the security of a permanent home. She·also stated 

that termination of J.B.'s parental rights is in K.J.B.'s best interest so that K.J.B. can 

move on and be a legal part of her foster family. 

Mr. Cabrera also testified at trial, stating J.B. 's parenting questionnaire showed he 

"has some common sense as far as what parenting is and what you should do." RP at 

124. Mr. Cabrera observed one visit between both parents and K.J.B. and testified J.B,. 

was nurturing and loving toward K.J.B., showing compassion and sensitivity toward her. 

However, he described the bond between them as "(d]istant." RP at 138. J.B.'s 
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interaction with K.J.B. was minimal, standing back and allowing the mother to parent 

K.J.B., because he did not want to "further stress" the child. RP at 137. 

Mr. Cabrera also testi,f1ed that "in talking with [J.B.] and identifying stresses in his 
•' 

life, it turned more [into] an individual counseling session .than it did into a parenting 

instruction." RP at 122. He stated J.B. 's health questionnaire indicated some stress in his 

life, including substance abuse and his relationship with K.J.B. 's mother. Mr. Cabrera 

also stated J.B.'s relationship with K.J.B.'s mother was one of the triggers in his life. He · 

described J.B, 's family history as "[v]ery harsh, very physical, had a lot of abuse, parents 

weren't very instructive, wasn't raised in a structured home, parents didn't provide him 

w.lth any boundaries or limits." RP at 123. 

As to his recommendation for couple's counseling, Mr. Cabrera testified he did not 

specify an exact time for J .B. to start but that he "encouraged him to start as soon as 

possible." RP at 139. He stated there may be some benefit for a person starting couple's 

counseling while actively using methamphetamine, but that it would not be as effective. 

Finally, Mr. Cabrera testified that generally speaking, it is normal for substance 

abuse and mental health issues to occur simultaneously, and that a mental health issue can 

sometimes be a precipitating event to substance abuse. Additionally, he stated it is not 

uncommon for people with mental health is.sues to self~ medicate by using street drugs. 
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Mr. Laform testified that he made the referral for individual and family counseling 

so that those services would be available to J.B. after he completed his inpatient substance 

abuse treatment. He also testified that hi"s referral for counseling services asked the 

service provider to do a mental health intake or assessment so "the practitioner cou~d 

properly diagnose if he had any sort of mental health diagnosis that might be affecting his 

behaviors or leading him to using drugs and alcohoV' RP at 199. He testified this 

request was made because he bel~eved "it was important that if in fact there was a co-

occurring issue that we could address it." RP at 199. However, he believed J.B. should 

take substantial steps in his substance abuse treatment prior to the mental health intake 

· being conducted. A mental health assessment was never court ordered, and Mr. Lafonn 

·had no reason to believe the father had a ~ental health issue or co-occurring disorder. 

Mr. Laform testified that overall J.B. had a "semi-engagement" in his court-
. ' ' 

ordered services because he had not followed through with his chemical dependency 

. treatment. RP at 184. He also stated .J.B. was "wonderful" in maintaining contact with 

the Department, but that J.B. has not contacted him since his incarceration in January 

2014. RP at 184~85. However, Mr. Laform admitted he does not accept collect calls, he 

did not provide J.B. with preaddressed stamped envelopes so he could communicate with 

him, and he assumed J.B. had his address available to him while incarcerated. 
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·Mr. Laform testified that he believed·continuation of the parent-child relationship 

diminishes l(.J.B. 's prospects for early integration into a stable and petmanent home 
I 

because it would be a disruption to K.J.B.'s integration into her current foster family. 

Additionally, he stated that termhmtion of J.B. 's parenta1 rights is in K.J .B.'s best 

interests so that she can stay in her current home, be adopted by her current foster family, 

and move forward in her life. 

Guardian ad litem Mischa Theall testified that termination of J.B. 's parental rights 

was in K.J.B.'s best interests based on her need for permanency. Ms. Theall did not 

observe J.B. ahd K.J.B. together. 

At the close of trial, the trial court entered an oral ruling and also written findings 

of fact and conclusions of law terminating J.B.'s parental rights. In ordering tennination, 

the court found that the Department offered J.B. all necessary services. The court also 

found that all elements ofRCW 13.34.180 had been established by clear, cogent, and 

convincing evidence. Fimilly, the court found that J.B. was unfit to parent and that 

termination was in K.J.B. 's best interests. In making these findings, the court noted that 

there was no evidence of J.B. having a mental health issue requiring a mental health 

assessment or counseling, and even if there was a potential mental health issue, experts 

agreed J.B.'s drug addiction needed to be addressed first. The court also noted that J.B. 's 
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incarceration will make him unavailable for an extended period of time to el)gage in 

services or to parent K.J.B. 

J.B. appe1;1ls. 

ANALYSIS 

Where the trial court has weighed the evidence, appellate review is limited to 

determining whether the court's findings of fact are supported by substantial evidence and · 

whether those findings support the court's conclusions of law. In re Dependency of P:D., 

58 Wn. App. 18, 25,792 P.2d 159 (1990); "Evidence is sub$tantial if it is sufficient to 

persuade a fair-minded person of the truth ofthe declared premise.'' In re Weljare ofS.J, 

162 Wn. App. 873, 881,256 P.3d 470 (2011). When deciding whether substantial 

evidence supports the findings of fact, the·appellate court must consider"' the degree of 

proof required.'" In re Dependency of A.MM., 182 Wn. App. 776, 785-86, 332 P.3d 500 

(2014) (quoting P.D., 58 Wn. App. at 25), For termination proceedings, the burden is 

"clear, cogent, and convincing evidence." A.MM., 182 Wn. App. at 784~85. Thus, "the 

question on appeal is wheth~r there is substantial evidence to support the findings in light 

ofthe highly probable test." P.D., 58 Wn. App. at 25. Unchallenged findings are verities 

on appeal. In re Mahaney, 146 Wn.2d 878, 895, 51 P.3d 776 (2002). Finally, 'the trial 
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court's credibility determinations receive deference on appeal from an order terminating 

parental rights. A.M.M, 182 Wn. App. at 786. 

1. Whether the Department satisfied the ICWA notice requirements 

J.B. contends that the trial court erred in finding that the Department complied 

with the notice requirements of the ICW A. He argues the Department should have 

notified the Blackfoot tribe of the termination proceedings. He also argues that the 

Department's failure to comply with ICWA's notice requirements resulted in the trial 

court lacking jurisdiction to hear the termination proceeding. 

The ICWA grants tribes the right to intervene in state court custody proceedings 

involving an Hindian child." 25 U.S.C. § 19ll(c); see also RCW 13.38.090 .. The statute 

defines "Indian child" as "any unmarried person who is under age eighteen and is either 

(a) a member of an Indian tribe or (b) is eligible for membership in an Indian tribe and is 

the biological child of a membei· of an Indian tribe." 25 U.S.C. § 1903( 4); see also 

RCW 13 .38.040(7). The Department must notify Hthe Indian child's tribe" or the BIA1 of 

1 The BIA must. be notified if a tribe's identity or location pannot be determined. 
25 U.S.C. § 1912(a). ''Under the interpretive regulations, notice of the tennination 
proceeding shall be sent to the appropriate BIA Area Director under the Secretary of the 
Interior." In re Welfare ofM.S.S., 86 Wn. App. 127, 136, 936.P.2d 36 (1997) (citing 25 
C.F.R. § 23.ll(b)). More specifically, for proceedings in Washington State, ''the 
regulations require that notice be sent to the Portland, Oregon BIA office.'' !d. (citing 25 
C.F.R. § 23.11(c)(ll)). 
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such pending proceedings and the tribe's right to intervene "where the court knows or has 

reason to know that an Indian child is involved." 

25 U.S.C. § 1912(a); see also RCW 13.38.070(1). However, oq.ly federally recognized 

tribes2 are entitled to§ 1912(a) notice. In re Welfare ofL.N.B.-L., 157 Wn. App. 215, 

239, 237 P.3d 944 (2010). "The State has the burden of proving that the notices sent 

complied with the ICWA." In re Dependency ojE.S., 92 Wn. App. 762, 771, 964 P.2d 

404 (1998). ' 

Here, the parties agree that there was reason to know K.J .B. could be an Indian 

child. On February 12, 2014, J.B. submitted a declaration stating he has Blackfoot and 

Cree ancestry. K.J.B.'s mother also indicated she is Native American. The Department 

submitted notice oftermination proceedings to several Cherokee, Cree, and Hopi Indian 

tribes, and provided copies of these notices to the BIA as welL The Department did not 

receive any responses. 

2 The ICWA defines "Indian tribe" as "any Indian tribe, band, nation, or other 
organized group or community of Indians recognized as eligible for services provided to 
Indians by the Secretary because of their status as Indians." 25 U.S.C. § 1903(8) 
(emphasis added). A list of"lndian Entities Recognized and Eligible To Receive 
Services From the United States Bureau oflndian Affairs'' is published yearly in the 
Federal Register. See Indian Entities Recognized and Eligible To Receive Services From 
the United States Bureau of Indian Affairs, 80 Fed. Reg. 1942-48 (Jan. 14, 2015). 
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The parties disagree as to whether the Department was required to notify the 

Blackfoot tribe of the proceedings. The Department contends it did not notify the 

Blackfoot tribe because the Blackfoot tribe is not federally recognized3 and is "different 

and distinguishable" from the Blackfeet tribe, which is federally recognized. Response to 

Motion for Accelerated Review at 19. 

This court's other two divisions have decided cases with similar issues where a 

party claimed Blackfoot ancestry and the Department did not notify the Blackfoot tribe. 

In Division Two's decision, Welfare ofL.N.B.-L., the court determined the record 

contained insufficient evidence "to demonstrate that the ~Black Foot out of the Algonquin 

Nation' refers to the federally-recognized Blackfeet Tribe of the Blackfeet Indian 

Reservation of Montana.~~ 157 Wn. App. at 238 n.20. Because the Department failed to 

notify the Cherokee and "Black Foot" tribes, the court remanded for propet· notice to 

both. !d. at238, However, because the identity of the "Black Foot" tribe was not clear 

from the record, the court stated the Department "should, on remand, notify the Portland 

area director of the [BIA] of the termination orders." Jd. at 238 n.20. 

In Division One's decision, In re Dependency of JA.F., the court detennined the 

record was sufficient where the Department provided general notice to the BIA that the 

3 The Federal Register only·lists the Blackfeet Tribe of the Blackfeet Indian 
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action possibly involved "Indian children" without listing any affiliation with a particular 

tribe~ and the BIA responded, "'The child was determined to be non-Indian by Superior 

Court: therefore the Indian Child Welfare Act of 1978 does not apply. Do not send future 

notices,'~~ 168 Wn. App. 653~ 664w65, 278 P.3d 673 (2012) (emphasis in original). The 

Department received this response from the BIA prior to trial. Then, on the first day of 

trial, the children's mother testified that she possibly had <~Barefoot" tribe ancestry but 

later stated it could have been Blackfoot instead. Jd. at 665. The Department investigated 

the matter by contacting the party's father but did not send any further notices to tribes or 

to the BIA based on the mothees testimony. !d. Nonethel~ss, the court found the 

Departmenfs genera,! notice to the BIA sufficient to fulfill its obligation under ICWA. 

ld. at 666. 

In this case, J.B. concedes that the Department was required to notifY only 

federally recognized tribes. The Department cites Indian Entities Recognized and 

Eligible To Receive Services From the United States Bureau of Indian Affairs, 79 Fed. 

Reg. 4748-53 (Jan. 29, 2014) to support its assertion that the Blackfeet tribe is federally 

recognized but the Blackfoot tribe is not and that the two are distinct tribes. J.B. does not 

contest this assertion. Nor do we find any evidence in the record to contest the 

Reservation of Montana. Indian Entities Recognized and Eligible, 80 Fed. Reg. at 1943. 
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Department's assertion. Because the record is clear that the Blackfoot tribe is not a 

fedemlly recognized tribe and because there is no evidence that J .B, was confused 

concerning the two tribes, the Department was not required to notifY either the 

unrecognized Blackfoot tdbe or the recognized Blackfeet tribe ofthis proceeding. The 

Department therefore complied with the ICWA notice requirements. 

2. Whether all necessary services were expressly and understandably offered" or 
provided 

When deciding whether to terminate the parental rights of a parent, Washington 

courts apply a two"step process. In re Welfare of A.B., 168 Wn.2d 908, 911, 232 P.3d 

1104 (2010). HThe first step focuses on the adequacy of the parents" and requires the 

Department to prove, by cleat·, cogent, and convincing evidence, the six termination 

factors set forth in RCW 13.34. 180(1 ):t ld. "'Clear, cogent a~d convincing' means 

4 The six termination factors th!lt the Department must prove in a termination 
hearing are: 

(a) That the child has been found to be a dependent child; 
(b) That the court has entered a dispositional order pursuant to 

RCW 13.34.130; 
(c) That the child has been removed or will, at the time of the . 

heating, have been removed from the custody of the parent for a period of 
at least six months pursuant to a finding of dependency; 

(d) That the services ordered under RCW 13.34.136 have been 
expressly and understandably offered or provided and all necessary 

· services, reasonably available, capable of correcting the parental 
deficiencies within the foreseeable future have been expressly and 
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highly probable." In re Welfare oj'MR.H., 145 Wn. App. 10, 24, 188 P.3d 510 (2008). If 

the Department meets its bUl'den as to the six termination factors, "the trial court must 

find by a preponderance of the evidence .that termination is in the best interests of the 

child." Id. (citing RCW 13.34.190(2)). Only if the first step is satisfied may the court 

reach the second step. A.B., 168 Wn.2d at 911. 

J.B. asserts that the Department did not timely offer or provide him with individual 

counseling, couple's counseling, and a mental health assessment. To satisfY its statutory 

burden under RCW 13.34.180(1)(d), the Department must offer or provide "all necessary 

services, reasonably available, capable of correcting the parental deficiencies within the 

foreseeable future." A service is "necessary" if it is needed to address a condition that 

understandably offered or provided; 
(e) That there is little likelihood that conditions will be remedied so . 

that the child cari be returned to the parent in the near future. 

(f) That continuation of the parent and child relationship clearly 
diminishes the child's prospects for early integration into· a stable and 
permanent home. If the parent is incarcerated, the court shall consider 
whether a parent maintains a meaningful role in his or her child's life based 
on factors identified in RCW 13.34.145 (S)(b ); whether the department or 
supervising agency made reasonable efforts as defined in this chapter; and 
whether particular barriers existed as described in RCW 13.34.145(5)(b) 
including, but not limited to, delays or barriers experienced in keeping the 
agency apprised of his or her location and in accessing visitation or other 
meaningful contact with the chHd. 

RCW 13.34.180(1). 
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precludes reunification of the parent and child. In re Welfare ofC.S., 168 Wn.2d 51, 56 

n.3, 225 P.3d 953 (2010). The Department must tailor the services offered to the 

individual's needs. In re Dependency ofTR., 108 Wn. App. 149, 161, 29 P.3d 1275 

(2001). However, because RCW 13.34.180(1)(d) limits the services required to those 

capable of remedying parental deficiencies in the "foreseeable future," the trial court can 

find that the Department offered all reasonable services "[w]here the record establishes 

that the offer of [other] services would be futlle." MR. H., 145 Wn. App. at 25. 

J.B. contends that the Department's three" month delay in referring him to 

individual counseling, couple's counseling, and a mental health assessment made the 

referrals untimely. He also argues that the delay in pt·oviding these services was 

inconsistent with patent educator Esteban Cabrera's recommendation. He points to Mr. 

' ' 

Cabt·era's testimony that he encouraged J.B. to start counseling as soon as possible and 

also Mr. Cabrera's recommendation that J.B. "continues [sic] to participate in ongoing 

individual arid couple's therapy to address unresolved issues of trauma related symptoms 

(i.e. rejection, guilt, etc.), after his successfhl completion of inpatient treatment." Ex. 6 

(Parenting Assessment Summary for .T.B. dated Sept. 9, 2013) (emphasis added). 

J.B. 's arguments are not supported by substantial evidence. Social worker 

. Marcinna Heine-Rath testified that she did not make a referral for counseling services 
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after receiving Mr. Cabrera's report because she believed Mr. Cabrera's recommendation 

was for J.B. to complete counseling after he successfuliy completed his inpatient drug 

treatment. Mr. Cabrera testified he did not specify a time for J.B. to start counseling 

services in his written recommendations. And while J.B. focuses on the "continues" 

·verbiage of the recommendation, he ignores the clause "after his successful completion of 

inpatient treatment" at the end of that same sentence. Thus, the evidence presented at 

trial confirms that the Department acted consistent with Mr. Cabrera's recom~endations 

to wait to make the refenals for counseling. . 

After hearing this evidence, the trial court found "[t]he assessment recommended 

that the father.complete drug/alcohol in~ patient treatment, participate in individual and· 

couples counseling once he completed in-patient treatment." CP at 20 (emphasis added). 

''Because the trial court has the opportunity to hear the testimony and observe the 

witnesses, its decision is entitled to deference." S.J., 162 Wn. App. at 881. 

Consequently, the trial court's credibility determinations receive deference on appeal 

from an order terminating parental rights. A.MM, 182 Wn. App. at 786. Substantial 

evidence supports the trial court's t1nding as to the timing of the referral for counseling 

services. 
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J.B. also contends that the counseling and mental health assessment were 

necessary services for correcting his identified parenting deficiency of substance abuse 

and thus should have been offered concurrently with his substance abuse treatment. J.B. 

argues the evidence demonstrated he has trauma-related health issues that are co- . 

occurring with his substance abuse. 

For his assertion that he has mental health issues co-occurring with his substance 

abuse, J.B. references testimony by 1\1r. Cabrera and social worker Sonny Lafonn that 

mental health issues can lead to substance abuse and that they can be co-occurring issues. 

He also cites Mr. Cabrera's testimony that it is not uncommon for people with mental 

health issues to self-medicate by using street drugs. Ho~ev~r, the record indicates both 

witnesses were testifYing generally about co-occurring mental health issues and drug use, 

rather than specifically as to J.B. 

J.B. also relies on S.J., 162 Wn. App. 873. There, the trial court's dispositional 

order required the mother to complete, among other services, substance abuse evaluation 

and treatment and mental health services, !d. at 876. The Department knew that the 

mother suffered from mental illness and substance abuse issues but failed to adequately 

provide integrated mental health and·drug treatment services. Jd at 881·82. The S.J. 

court noted the legislative finding that co-occurring mental health and dt'Ug dependency 

20 



No. 32490~7-III 
In re Welfare of KJ.B. 

issues are best resolved when treatment of both issues is integrated. Id at 882. Based on 

this t1nding, the S.J. court held that the Department falled to tailor the services to the 

parent's needs. Id. 

S.J. is distinguishable from this case. J.B. 's court-ordered services were drug and 

alcohol evaluation and treatment, random UA testing, and parenting assessment and 

instruction. A mental health assessment and mental health counseling were never 

ordered. Additionally, none of the social workers involved in the case testified that J.B. 

had a mental ~ealth issue that required evaluation or services. 

Mr. Cabrera testitled that during his sessions with J.B., J.B. indicated he had a 

difficult childhood and also identified several stressors in his life, including his substance 

abuse and his relationship with K.J.B. 'smother. However, Mr. Cabrera did not 

recommend a mental health evaluation or mental health services. He only recommended 

counseling. Mr. Laform was the only person to recommend a mental health assessment. 

He testified that his December 18, 2013 referral for counseling serVices asked the service 

provider to do a mental health intake or assessment so "the practitioner could properly 

diagnose if he had any sort of mental health diagnosis that might be affecting his 

behaviors· or leading him to using drugs and alcohol." RP at 199. But Mr. Laform also 

stated he had no reason to believe that J.B. had a mental health issue or co~occurring 
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disotder. Thus, the trial court's finding that there was no evidence of J.B. having a mental 

health issue requiring a mental health assessment or treatment w~s suppotted by 

substantial evidence. 

J.B. next argues.that had the Department made referrals for counseling services 

earlier, the services would not have been futile. The record contradicts this argument. 

Mr. Laform testified he believed J.B. should take substantial steps in his substance abuse· 

treatment prior to the mental health intake being conducted. He also testified that overall 

J.B. had a "semi-engagement'' in his court~ordered services because he had not followed 

through with his chemical dependency treatment. RP at 184. 

Relatedly, the trial coUt't entered findings tha~: 

1.20 The father has not been able to demonstrate sobriety for any 
significant period oftime, despite being provide [sic] ample time and 
opportunity to do so. He has engaged in criminal activity due to his 
addiction. He described how his drug addiction impacted . , . him and his 
family and made him unavailable to parent. ... He has attempted treatment 
multiple times and has failed. 

1.21 .. , The father has a substance abuse addiction and continues 
to struggle with sobriety. He has not been able to complete treatment and 
continues to relapse, Although he indicates he is ready for treatment at this 
time, he will be incarcerated for up to 74 months and will not be able to 
complete services in the near future. He still needs to complete treatment 
and demonstrate his ability to maintain sobriety once he is released from 
incarceration. The near future for the child is a few months, not years. The 
father's needs far exceed the near future timeframe for the child. . 
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CP at 21. The trial court ultimately found that all necessary services reasonably available 

had been offered, and that "[t]here is little likelihood that conditions will be remedied so 

that the child can be returned to her father in the near future." CP at 21. 

J.B. does not challenge these findings of fact, and the court's unchallenged 

findings are verities on appeal. Mahaney, 146 Wn.2d at 895. Additionally? these findings 

are supported by substantial evidence, and they support the conclusion that this 

termination factor was satisfied. J.B. admitted at trial that he was not going to be 

available to K.J.B. in the near future due to his incarceration. He estimated his early 

release date from prison was just under four years from the time of trial. He . 

acknowledged that he still needs drug treatment and stated that he is now ready to get 

treatment. 

Thus, the record establishes that the offer of counseling services or a mental health 

assessment any earlier in the dependency would have been futile because of his continued 

drug use. The trial court's finding that the services ordered under RCW 13.34.136 had 

been expressly and understandably offered or provided and all necessary services, 

reasonably available, capable of correcting the parental deficiencies within the 

foreseeable future had been expressly and understandably offered or provided is 

supported by substantial evidence. 
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3. · Whether continuation of the parent-child relationship diminished K.J.B. 's 
prospects for early integration into a stable and permanent home · 

J.B. contends that the Department failed to prove all the necessary elements to 

show that continuation of his relationship with K.J.B. clearly diminishes her prospects for 

early integration into a stable and pennanent home. Sp.ecifically, he argues that the trial 

court failed to consider the 2013 amendment to RCW 13.34.180(1)(£) regarding 

incarcerated parents. 

The 20 13 amendment at issue in this case is emphasized here: 

That continuation of the parent and child relationship clearly diminishes the 
child's prospects for early integration into a stable and permanent home, If 
the parent is incarcerated, the court shall consider whether a parent 
maintains a meaningful role in his or her child's life pased on factors 
identified in RCW 13.34.145(5)(b); whether the department or supervising 
agency made reasonable efforts as defined in this chapter,· and whether 
particular barriers existed as described in RCW 13.34.145(5)(b) including, 
but not limited to, delays or barriers experienced in keeping the agency 
qpprised of his or her location and in accessing visitation or other 
meaningful contact with the child. 

RCW 13 .34.180(1 )(f) (emphasis added). This new language references 

RCW 13.34.145(S)(b), which provides a nonexhaustive list of six factors the court may 

also consider as part of its "meaningful role" assessment. These factors include: 

(i) The parent's expressions or acts of manifesting concern for the 
child, such as letters, telephone calls, visits, and other fonns of 
communication with the child; 
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(ii) The parent's efforts to communicate and work with the 
department or supervising agency or other individuals for the purpose of 
complying with the service plan and repairing, maintaining,·or building the 
parent~child relationship; 

(iii) A positive response by the parent to the reasonable efforts of 
the department or the supervising agency; 

(iv) Information provided by individuals or agencies in a reasonable 
position to assist the court in making this assessment, including but not 
limited to the parent's attorney, correctional and mental health personnel, or 
other individuals providing services to the parent; 

(v) Limitations in the parent's access to family support programs, 
therapeutic services, and visiting opportunities, restrictions to telephone and 
mail services, inability to participate in foster care planning meetings, and 
difficulty accessing lawyers and participating meaningfully in court 
proceedings; and 

(vi) Whether the continued involvement of the parent in the child's 
life is in the child's best interest. 

RCW 13.34.145(5)(b). 

The statute's legislative history suggests the purposes oft4e 2013 amendment are. 

to assure that a parent's incarceration should no longer tip the balance toward termination~ 

and to require courts to make individualized determinations when deciding wh~ther an 

incarcerated person's parental rights should be terminated. SUBSTITUTE H.B. 1284, 639 

Leg., Reg. Sess. (Wash. 2013). 

In support of his argument that the trial court erred, J.B. relies on A.MM In 

A.MM, Division One of this court reversed a termination order because there was no 

evidence in the record. that the trial court considered the 20 13 amendment to 
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RCW 13.34.180(l)(f). A.MM, 182 Wn. App. at 786-87. There, the father was 

incarcerated for all but a month and one~ half of the dependency. !d. at 780. 

The Department attempts to distinguish A.MA1. by arguing that here the 

incarcerated parent was incarcerated for only 51 days at the end of the entire dependency. 

The Department's argument would be persuasive but for the mandatory language 

contained in the amended statute. RCW 13.34.180(1)(f) provides that "[I]( the parent is 

incarcerated, the court shall consider" three factors. (Emphasis added.) The first is 

whether the parent "maintains a meaningful role in his or her child's life," the second is 

whether the Department made reasonable efforts to remedy the parental deficiencies, and 

the third is whether barriers of incarceration interfered with the parent's efforts to 

maintain meaningful contact with the child and participate in required assessments, 

services, and court proceedings. The amended statute does not contain an exception to 

the mandatory language. We therefore w~ll not imply one. 

Nevertheless, a failure to weigh the required considerations will not require 

reversal if the State's case is strong or if the factors are not contested. In re 

Termination ofMJ. & MJ., Nos. 3232lw8~III, 32322~6wlJI; 2015 WL 1945057, at 

*5 (Wash. Ct. App. Apr. 28, 2015). Here, once incarcerated, J.B. made no effort 

to play a meaningful role in his daughter) s life. The record also establishes that the 
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Department made reasonable attempts to remedy J.B.~s parental deficiencies. 

Finally~ there is no evidence that barriers of incarceration impacted J.B .' s ability to 

maintain meaningful contact with his daughter nor is there evidence that ban·iers of 

incarceration impacted J.B.'s required assessments, services, or his ability to 

participate in court proceedings. Therefore, unlike A.MM, we conclude that the 

trial court's failure to weigh the required considerations was harmless error, which 

does not require reversal. 

4. Whether it was in K.J.B. 's best interests to terminate J.B. 's parental rights 

J.B. argues that the trial court erred when determining it was in his daughter's best 

interests to terminate his parental rights. He argues that the trial court erred in 

determining this second step without first requiring the Department to establish the six 

elements ofthe.first step. 

The best interests analysis is the second step in a twowstep process for termination 

proceedings, In re Welfare of A.B., 168 Wn.2d 908, 911,232 P.3d 1104 (2010), The 

court may only reach this second step if the first step-review of the six termination 

factors listed above-is satisfied. I d. The court must find by a preponderance of the 

evidence that termination is in the child's best interests. MR.H., 145 Wn. App. at 24 
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(citing RCW 13.34.190(2)), "[I]t is 'premature' for the trial court to address the second 

step before it has resolved the first." A.B., 168 Wn.2d at 925. 

Because we resolved the first step in favor of the Department, and because the 

factual record ftnnly establishes the second step, we affirm the trial comt's detennination 

that it was in the best interests of K.J .B. to terminate J .B.'s parental rights. 

Lawrence~Berrey, J. 

WE CONCUR: 

])~=-..!..d,::.....J-.:..d~ ___ _ 
Brown, A.C.J. 

Fearing, ~ fl 
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