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MARY HALL, an individual taxpaycr and
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FROCKT, an individual taxpayer and NOTICE OF APPEAL

Washington State Senator, REUVEN TO THE WASHINGTON SUPREME
CARLYLE, an individual taxpayer and COURT

Washington State representative; EDEN
MACK, an individual taxpayer; TONY
LEE, an individual taxpayer; ANGELA
BARTELS, an individual taxpayer;
GERALD REILLY, an individual
taxpayer; and PAUL BELL, an individual

taxpayer,

No. 15-2-18335-4 SEA

Plaintiffs,
V.

KIM WYMAN, in her official capacity as
Secretary of State for the State of
Washington; TIM EYMAN, LEO J.
FAGAN and M.J. FAGAN,

Delendants.

Plaintiffs Sherril Huff, Mary Hall, David Frockt, Reuven Carlyle,.Eden Mack, Tony Lee,
Angela Bartels, Gerald Reilly, and Paul Bell (“Plaintiffs”), pursuant to RAP 4.2(b), seck by this
notice direct review by the Washington Supreme Court of the Superior Court’s Order on

Plaintiffs’ Motion for Permanent Injunction, dated August 14, 2015, denying Plaintiffs’ Motion
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for Preliminary and Permanent Injunction. A copy of the order from which appeal is rna_de is
attached to this notice.

DATED this 14th day of August, 20135,

PACIFICALAW GROUP LLp

By: s/ Paul J Lawrence
Paul J. Lawrence, wspa # 13557
Kymberly K. Evanson, wspa #3597
Sarah S. Washburn, wsea #4418

Attorneys for Plaintiffs

Attorneys for Defendant Kim Wyman in her official capacity as Secretary of State for the State of
Washington: ‘ ’ ‘

Rebecca R. Glasgow, WSBA # 32886
Callie A. Castillo, WSBA # 38214
Peter B. Gonick, WSBA # 25616
Deputy Solicitors General

Washington Attorney General’s Office
P.O. Box 40100

Olympia, WA 98504-0100

Attorneys jor Defendants Tim Eyman, Leo J. Fagan, and M.J. Fagan:

-Richard M. Stephens, WSBA #21776
Stephens & Klinge LLP
Plaza Center Bellevue’

' 10900 NE 8™ Street, Suite 1325
Bellevue, WA 98004-4405
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TO THE WASHINGTON SUPREME COURT -2 SUITE 2000

20122 00002 €h143z0755




26774847

1 CERTIFICATE OF SERVICE
2 I am and at all times hereinafier mentioned was a citizen of the United States, a resident
3 ' . .
of the State of Washington, over the age of 21 years, and not a party to this action. On the 14th
4
day of August, 2015 I caused to be served a true copy of the foregoing document upon:
5
Rebecea R. Glasgow [1 via facsimile
6 Callie A. Castillo O] via overnight courier
7 Peter B. Gonick ¥l via first-class U.S. mail
: Washington State Attorney General’s Oftice ¥ via email :
8 1125 Washington Street SE [0 wvia electronic court filing
P.0. Box 40100 (1 via hand delivery
9 Olympia, WA 98504-0100
10 RebeccaGlatg. wa.gov
CallieC{@ate. wa.gov
11 PeterG@atg. wa.gov
12 Attorneys for Defendant Washington Secretary
of State
13
14 Richard M. Stephens . | 0 via facsimile
15 ' Stephens & Klinge LLP [l wvia overnight courier
10900 NE 8th Strect, Suite 1325 ' Kl via first-class U.S. mail
16 Bellevue, WA 98004-4405 ¥ via email
stephens(zisklegal.pro O via electronic court filing
17 [ via hand delivery .
18 Attorney for Defendants Tim Eyman,
Leo J. Fagan and M.J. Fagan
19
20
DATED this 14th day of August, 2015.
21 P
22 ' Z<
23
Sydney Henderson
24 :
25
NOTICE OF APPEAL PAC{II-‘é[I:& %mrj %%JEELLP
TO THE WASHINGTON SUPREME COURT - 3 SUITE 2000
SEATTLE, WASHINGTON 98101-3404
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HONORABLE DEAN 8. LUM

[N THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

SHERRIL HUEF, an incividual taxpayer
and King County Director of Elections;

MARY HALL, an individual taxpdyer and |

Thurston COunty Auditor; DAVID
FROCKT,.an individual taxpayer and.
Washingten State Sendtor, REUVEN
CARLYLE an individual taxpayer and
Washington State representative; EDEN
MACK, an individual taxpayet; TONY
[LEE, an individual taxpayér; ANGELA
BARTELS an individual taxpayeér;
GERALD RE!LLY an individual
taxpayer; and PAUL BELL, an individpal
taxpayer.

Plaintiffs,

.

KIM WYMAN, in her official capaciiy-as

Secretary of State for the State'of
‘Washington; TIM EYMAN, LEO J,.
FAGAN and M.J. FAGAN,

Defendants.

Nu. 15-2-18335-4 SEA

ORDER ON PLAINTIFFS’ MOTION
FOR PERMANENT INJUNCTION

THIS MATTER came before the Court on Plaintiffs” Motion for Preliminary and

Permanent Injunction (“Motion™). The Court has considered the pleadings, briefs and

declarations, including the Motiowand all supporting declarations, Defendants™ Opposilions to

the Motion and all suppotiing declarations, Plaintiffs> Reply in'support of the Motion, and the

KING COUNTY SUPERIOR COURT

'ORDER ON PLAINTIFFS' MOTION FOR [(RJUNCTION - 1. E7I3

5163% AvEnUE
SEATTLE, WA 98104




5774847

other pleadings and papers filed in this action. Based on'the f’éregﬁihg, the. Court makes the
following Findings of Fact and Conclusions 6f Law:

FIND_INGS OF FACY
A, Parties.

L.  Plaintiffs challenge the pl'act:‘mént of [nitiative 1366 (“1-1366™ or the-“[nitiative”)
on the ballot for the Noveniber 2015 gerieral eléction,

VA Platntiff Shertil Huffis thie Directar of Elections for King County. Shic resides in
King Couity, Washingtén, and is a taxpayer in the state of Wasfiington.

3. Plaintiff Mary Hall is the -Audixon-fér Tharston Cousity. She resides it Thurston
County, Washington, and is a taxpayer in the state of Washington.

4. Plaintiff Dax}id‘ Frockt is 2 Washington State %esiden‘t, who lives in-Scattle,
Washinpton. He isa taxpayer in Washington State-and ais’_é a Washingion State Senator.for the
46th Legistative District. |

5. Plaintiff Reuven Carlyle is Washirigton State resident: who lives it Seattlé,
Washington. He is a‘taxpayer in Washingioi: Siate and alsn.a Washington State Representative
for the 36th Legislative: District.

6. Plaintiffs Tony Lee and Angela Bartels reside-in.Seattle, Washington and aré
taxpavers in Wa’shin_-gté_)in.S’fa_t{:.

7. Plaintiff Eden Mack resides in Seattle, Washington and is @ taXpayer in

Washington State.

8. Plainti{f Paul Bell resides in Sammamish, Washington, and is a taxpayer in
Washington State.
9. Plaintiff Gerald Rellly resides in Olympia, Washington and isa taxpayeér in

KingG COUNTY SUPERIOR COURT
ORDER ON PLAINTIFFS® MOTION FOR INJUNCTION -2 : E713
5163 AvENUE
SEATTLE, WA 98104
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by

L

Washmgton State.
10 Defendant Kim Wyman- is Secretary of State for the State of Washington.
1i.  Defendants Tim Eyman, Leo J. Fagan and M.J. Fagan ate I-1366°s sponsors.
B. Standing.

12 Plaintiffs have'stand'ir'ig to bring this action on multiple independent prounds, and.

ata.minimum, this case may proceed forward based on.taxpayer standing and public importance. '
Plaintiffs-are taxpayers and elected G:fﬁ'cials and will suffer actual and substantial injury.
financial, administrative, constitutionial, of otherwise, from the placement of 1-1366 on ballot for
the Novembe:201:5. géneral election,

3.  The issues presented here are of significant public imﬁ'ottanqe.

14.  Additionally, with-respect to Plaintiff Huff arid Plaintiff Hall, the financial and’
ddministrative burden of placing a potentially unlawful i:nitiat'i_vc'p,rgithevbal!bf is-sufficient injury
o {_:onfcr.tstandin% Cigpof Longview v. Walfin, 174 Wn. App. 763,783, 301 P.3d 45 (20 1‘3)-.

15.  Plairtiffs Frockt and Cailyle have standing because the initiative 'would hamper
and harm their ability indzpendently and in a defiberate fashion determine whether tg invokéthe
constitutional amendment process undef Article XX XI1] of the Washington Constitution.

C. L1366,
16, 1-1366 was filed on January 5, 2015 by Defendants Tim Eyman, Leo J. Fagan and

M.J. Fagan. On July 29, 2015, Defendant Wynan certified that 1-1366 had received a sufficiet

number of signatures to be placed on the bahot far‘tﬁe.N'b'vemb'et 2013 gen-eral‘ election.

7. The stated purpose of [-1366 is to amend the Washington Constitution t6 fequire's
two-thirds supermajority vote in the legislature or a popular vote to approve any measure that
“raiges taxes”,

- ~ KINGCOUSTY SUPERIGR COURT
ORDER ON PLAINTIFFS® MOTION FOR INJUNCTION -3 ET13
516 3™ Avenug
SEATTLE, WA 98104
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18. [-1366 utiiizes the threat of 2 one percent reduction in sales tax to forée the staie

fegislature to inveke the constitutional amendment process. The sales tax reduction will take

effect April 15, 2016 unless the legislature, priorto that date, “refers to the ballot for a vote a

constitutional amendment requiring two-thirds legislative approval or voter approval to raise

fayxes”.
19, Under [-1366, a measure that “raises taxes” meais “any 4ction or combination of

actions by the stale legislamre that increases state tax revenue deposited in anjf fund. budeet, or

account, regardless of. whether the revenues are deposited into the general fund.”

20, The Attorney Genérals official ballot title for [-1366 states-in‘its concise
description‘that “This measure would decrease the sales tax rate un‘lc:SS"-thefiegislaiure:r'e'fers to.
voters a.constitutional amendment requiring two-thirds legislative approval or voter approval to
raise 't'axe‘sﬁ.

21:  The heading of 1-1366 is labeted “2/3 Constitutional Amendment™ and its
spohsors have advertised the initiative as an effort o ,amena the Censtitution.

22.  I-1366 was not propescd in either house 6f the legistature, ner approved by-two-

thirds of both houses.
MEMORANDUM OPINION

Whether I- 1365 iz a good idea or a bad idea is not the guestion hefore the Court, and
this-Court takes no position.on the merits of this initiative. The Court limits itself Lo the legaf
questions here, much of which involve process. Fhe process is of parameunt importance,.
however, since’it is spelled out in the Constitution; and invoivés the process to amend the

Constltut[on

The Attorney General concedes, arid the Court finds that the'issues presented are.nf
publi¢ importance, and therefore the standing issuies are mook. Moreover, at a minimum,
plaintiffs. have taxpayer standing. Although sponsors’ counsel disagrees, the Attarney Generat
also concades that this case Is justiciable and that the Couft should decide this matter prior to

the election.

KiNG COUNTY SUPERIOR COURT
ORDER ON PLAINTIFFS® MOTION FOR INJUNCTION -4 ET13
) ‘ 163" AveNuE
SEATTLE, WA 95104
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We first must decide whether Initiative 1366 is autside the scope of the initiative power
reserved to the citizens of King County under article 11, section 1-and article XI, section 4 of the
Washington State Constitution. One of the foremost rights of Washington State citizens is the
power Lo propose and enact laws through the initiative process. Wash. Const. art. I1, & 1(a).

“The passage of an initiative measure as a law is the exercise, of the same power of sovereignty,

as.that exercised by the Legistature in the passage of a statute.” Love v. King County, 181 Wash.
462, 469, 44 P.2d 175 (1935},

As a general rule, courts-are refuctant to rule on the validity of @n initiative before its
adoption. This reluctance stems from our desire not to interfera in the electoral process or give
advisory opinions. Philadeiphfa [T.v. Gregoite, 128 Wn.2d 707, 911 P.2d 389, cert. denjed, 519
U.S. 862, 117 S.Ct. 167, 136 L.Ed.2d 109 (1996); Maleng v. King Counry Corractions Gwid 150

Wni.2d 325, 76 P.3d ?2? 729 {2033)

However, it “is well established that a pre-eléction challenge to the scope of the initiative
powser is both permissibie and appropriate.” Futurew!se V. Reed, 161 Wn.2d 307, 411, 166 P.3d
708 (2007} Am. Traffic Solutions,. Inc. v, City of Béllingham, 163 Wash. App. 427, 432, 260 F.3d
245 {(2011). Importantly, the Atterney General agrees that tha questlon presented here is within
the narrow. category of questions that can be answered pre-eléction and is therefare. justiciable,
Although the Attorney Generai’s Ofﬁce is defendirig the initiative; it agrees that this case is
properly before the court. This challenge is-different thai dthér-potential substantive challenges
which must be resolvad post-election, such as the “twa subject” prohibition.

All parties agree that the Washington Constitution may only be amended by the process
in Article XXIII, not by the legisiative or initiative power in Article 1L They agree,-and the
Washingtor State. Supreme Court has held four times, that [he Congstitution may not be armendeéd
By-initiative, They disagree that I-1366 amends thea. constitutien. In-deciding thig questlon, we
must deteérmine the initiative's-fundarmental and overriding purpose..

The Court finds that the fundamental, stated and overriding purpose of I-1366 is to

-amend the Constitution, Sponsors de not cantest that thi ceferenced T-1366 “promotrona!

material” for tha “2/3- For Taxes Constitutional Amendment lnitiative” was drafted not by semie
unnamed supporters, but by themselves. The “promotional material® are not mere.
advertisements, bt either furidraising Eetters from some of the defendants, of the actual page
sttached to the 1-1366 signature gathermg document The initiative’s text expltcstly links the
propused constitutional amendment (with specific constitutional ariiendiient language. submitted
with the initiative) to a reductlonr in the sales tax.from 6.5% to 5.5%.legislators: would have no
authority to propose changes to the constitutional amendment. The initiative’s sponsors have
decided that already. B )

1-1366 appears ko violake Aiticle XXIII Constitutional process in at least three ways.
First, the initiative proposes the constitutional amendment, rather than ‘coriing from the Senate
or the House. The ¢onstitutionial amendment’s text cormies directly. from the injtiative with no
possible changes by any legisiator. The constitutional amendrnerit process effectivély bypasses
representatives elected by the people. Second,.I- 1366 directs the legislature to submit the
proposed -amendment to a public voté without the: requirement that it be passed by 2/3 of each
independent house, thereby ameriding the constitution and the constitutiorial pracess

Third, the initiative uses the threat of a large. reduction n the sales tax (and large
reduction in services to Washmgtomans) ‘to force Iegislators to engage in the phys:cal ach, gf
proposmg" the constitistional amendment for the baflot, notwithstanding that some will farced to
do soagainst thefr will and withdut any changes to the ameridment. The purpdseé of the initiatjve
is hot-le legislate, but ta invoke the constitutional amendment process. Sponsers characterize
thé legisiator's proposal as a "choica”, but there is no choice here,

_ , KING COUNTY SUPERIOR-COURT
ORDER ON PLAINTIFFS' MOTION. FOR [NIUNCTION -5 E713
' 516 3" AVENGE
SEATILE, WA 98104
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Thus, 1-1366 appears to viclate the Constitytional Amendment process in multiple ways
and app=arsto exceed the scope of the nitiative power, However, that is net the end of the
inquiry. In order to obtain preliminary injunction, plaintiffs must establish (1) a clear legal or
equitabie ¥ight: (2) a well-grounded fear of immediate invasion of that right; and (3) that the act
compiained of wili result i actual and substantial injury. Rabon v._City of Seettle, 135 Wn.2d
278,284, 957 P.2d 621 (1998). Whether this proposed injunction friggers First Amendment
prdt'él':tidhs'-is not-that clear, as our Supreme Court has neither squarely addressed the issue nor
harmonized its reasoning in the Futurewise, Coppernoli, Phillacielphia IT and Maleng cases.
Morebver, previous pri-election cases involving local initiatives-are of limited precédential value
o this issue, since the state initistive process is part of the stale constitution itself,_

Aithough dur Suprerme Court has.allowed fre-election review of nitiatives in limited and
rare Circumstantes, it has never squarely decided whather the First Amendment to the:US
Constitunon and/or Article I, Section. 5 of the Washington' ‘Constitution.are violated by pre-
election restrictions on mitlatwes Although it is questionable whether the “publ:c ferum” doctrine
ful!y applies in this case, the Coppernoll court: recognized that First Amendment.concerns may be
triggered by judicial invalvernent in ifitiatives prior to' the election, even if the initiative is
later struck down:

Because ballot measures are often used to éxpress popular will and to

send a message to elected representatives (regardiass of patential
subsequent invalidation of the measure), substantive pre-eleéction review.

may also: unduly.infringe on free speech valués..For example, . after voter.
passage of Initiative 695 requiring $30 vehicleé license tabs, it was ruled mvahd
by the triai court. Anearly identical measure was quickly passéd by the
Ieglsiature and signed by the governor before the appeal coold be heard

Coppernollv. Reed, 155 wn.2d 280, 298 (2005).

Thus, language in Coppermneoll and other cases indicate that the electaon héas imiportance.
separate and apart- frorm whether the measure is valid or even Iniplémented. Plgintiffs, cite
Thitiative & Referendum inst. v, Walker, 450 F.3d 1082 (10“‘ Cir. 2006) and other federal cases,.
but those cases. merely stand forthe proposition that sponsors have no First Amendment right to
the result of an election,.or to implement their initiative, Those cases do not speak to the issue
pre__sented, E}er_e

Oud Supreme Court has invalidated these sponsar's prior initiatives on multiple
dccasions.,.but only after. the election had occurrec. Hers, although the. ultimate .dedision is
abvicusly the Supreme Court's, there is a substantial possibility that 1-1366 will be found to be

© invalid for exceeding the scope of the initiative process, and that voters will be voting on a

measlire which wifl never go into effect. Plaintiffs have alluded to additional Conistitutionatl and
other substantive challenges to I-1366 which would make it susceptible to post-etection
invalidation, including most prominently an alleged viglation of the two subject rule.

‘Nevertheless the Coppernoll, Philadelphia H and Maleng cases réquire that the prelimiinary

injunction be denied hecause it is not clear that it wouid not violate the First Amendrmeént or
Articie 1, Section 5.

Of course; on-appeal, the Supreme Court could squarely decide the First Amendment
issui prior ko the e!ectrnn bt this® trial court is not in & position to say’ that the [aw on this issue

“is-clear angd’ settfed

KNG COUNTY SUPBRIOR COURT
ORDER ON PLAINTIFFS' MOTION FOR INHUNCTION - 6 E713
5316 3" AVENUE
SEATTLE, WA 98104
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CONCLUSIONS OF LAW
. Issues of Jaw are dispositive of Plaintiffs’ Motion. Counsolidation of Plaintiffs’
request for preliminary and permapent irjunctive relief'is therefore appropriate under CR

63(a)(2).

2, The Court has surisdiction over Defendants and over the subject matier of this

dction, this ¢ase is justiciable, ata minimum plaintiffs have taxpayer standing and this fawsuit

“involves issues of Significant public importance.

3. The pqwef to invake the constitutional amendment pracess is not part.of the
Article I legislaiive power.

4. Article XXIII provides a specific ﬁrb‘(:ﬁdurefth-fough which the Constitution can.
beamended. Article XXIII requires first that an .eimt:udment—;is:.prqposed, in “either house™ of the
Legislature. Before the amendment is submitfed to the public for a vote, cach =Iu:mst:fof the:
LEgiﬁi'at-ure‘nmstf'pass_ the proposed amendment by a twe-thirds majority. Only then can the

proposed amehdnyent be submitted to the public for a vote,

5. The Constitution may not be amended by initiative.
6. ‘The process of amending thie. Constitution cannot be invoked by inftiative,
ra Constitutional amendments may not be proposed by initiative, rather amendmems

must be proposed in either branch of the legislaturc.

g The fundamental and ovéiriding putpose of [-1366, as evidenced by its text, its
title, the material appended to the signature page and the spongor’s proniotional material is (o
invoke the process fo-amend the Constitution to require a two-thirds legislative supermajority. or

2 public vote for approval of any measure that “raises taxes.”

9. For tlie reasons identified ii the above Memorandum Opinion, I-1366 appeats (o
| B , KING COUNTY SUPERIOR COURT
ORDER ON PLAINTIFFS” MOTION FOR iNJUNC"I_'!ON:— 7 o EH3
3163 AVENUE

SEATTLE, WA 83104
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exceed the scope ofthe initiative power. The leglisiative power reserved to the pecple under
Artigle I, sec. 1 does not include the ability to propese-constitutional amendments by initiative
or amend the Constitution by initiative. |

10.  To obtain injunctive relief, Plaintiff’s must establish (1) clear legal-or equitable
right: (2) a well-grounded fear of immediate invasion of that right; and (3) that the act
complained of will result in actual and substantial injury. Rabon v: Ciry of Séa!f!c, 135 Wn.2d
278, 284, 957 P.2d 621 {1998).

| I,  Forthe reasons, identified in the-above Memorandint Opinion (which is
incorpqrated into th'ese Findings of Fact and C‘onc‘:lusion's of Law by reférence) plaintiffs have
not established that they have 4 “clear” legal or equitable right to irjunctive relief.

12. Although 1-1366 appears to exceed the scope of the initiative power , our
Stpreme Court has not élearly and squarely ruled on whether fhe‘, First Amendment to the United
Stites Canstitution ﬁﬁdzfdr Article I Section 5 of the Wﬁshing‘mn_. ‘_Sia_tg’Constit-uticm provide
additional protestions again‘s;t- pre-electdon chaltenges even in circumstances. where the initiative
may itself be invalid. The Supreme Court may clarify this issue prior to'the election, but this trial
court cannot.

13.  The Court cannot say at this time whether Plaintiffs’ actual and substantial
in_juri.es outweigh'Defendants’ First Amendment rights unc‘ier the United SI&&‘:S Congstitution or

their rights tnider Article I, Section’5 of the Washington State Coustitution.

: KING COUNTY SUPERIOR COURT
ORDER ON PLAINTIFES” MOTION FOR INJ UNCTION - § ~E713
516 3% Avenye
SEATTLE, WA 98104
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i ' ORDER

3

Based on the foregoing Findings of Fact and Conclusions of Law and Memorandum

L4

Opinjon, lh,e‘Co_m't hereby DENIES Plaintiffs’ Motton for Preliminary Injunction.

8 DATED this 14" day of Axigust, 2015.

T Hondrab'!é Dean $. Lum
! , - King County Superier Court Judge

_ Ko County SUPERIOR Court
ORDER ON PLAINTIFFS® MOTION FOR INJUNCTION - 9 E713
563" AvENUE
CSEATTLE, WA 98104




