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. Pai1j B-... : PACIFICA~ LAW GROUP 
IN THE SUPERIOR COURT OF THE STATE OF WASHI:-JCi].J;Wion Arnm;tit: 7 

8 IN AND FOR THE COUNTY OF KING 

9 SHERRIL HUFF, an individual taxpayer 
and King County Director of Elections; 

10 MARY HALL, an individual taxpayer and 
Thurston County Auditor; DAVID 

11 FROCKT, an individual taxpayer and 
Washington State Senator, REUVEN 

12 CARLYLE, an individual taxpayer and 
Washington State representative; EDEN 

13 MACK, an individual taxpayer; TONY 
LEE, an individual taxpayer; ANGELA 

14 BARTELS, an individual taxpayer; 
GERALD REILLY, an individual 

15 taxpayer; and PAUL BELL, an individual 
taxpayer, 

16 

17 

18 

19 

Plaintiffs, 

v. 

KIM WYMAN, in her official capacity as 
Secretary of State for the State of 
Washington; TIM EYMAN, LEO J. 
FAGAN and M.J. FAGAN, 

Defendants. 

No. 15-2-18335-4 SEA 

NOTICE OF APPEAL 
TO THE WASHINGTON SUPREME 
COURT 
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Plaintiffs Sherril I-luff, Mary Hall, David Frockt, Reuven Carlyle, Eden Mack, Tony Lee, 

Angela Bartels, Gerald Reilly, and Paul Bell .("Plaintiffs"), pursuant to RAP 4.2(h ), seek by this 

25 
notice direct review by the Washington Supreme Court of the Superior Court's Order on 

Plaintiffs' Motion for Permanent Injunction, dated August 14, 2015, denying Plaintiffs' Motion 
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for Preliminary and Permanent Injunction. A copy of the order from which appeal is made is 

attached to this notice. 

DATED this 14th day of August, 2015. 

PACIFICA LAW GROUP LLP 

By: sl Paul J Lawrence 
Paul J. Lawrence, WSBA ff 13557 

Kymberly K. Evanson, wsBA "'"" 
Sarah S. Washburn, WSBA#444t8 

Attorneys for Plaintiffs 

12 Attorneys for Defendant Kim Wyman in her official capacity as Secretary of State for the State of 
Washington: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Rebecca R. Glasgow, WSBA # 32886 
Callie A. Castillo, WSBA # 3 8214 
Peter B. Gonick, WSBA # 25616 
Deputy Solicitors General 
Washington Attorney General's Office 
P.O. Box 40100 
Olympia, WA 98504-0100 

Attorneys for Defendants Tim Eyman, Leo J Fagan, and MJ Fagan: 

Richard M. Stephens, WSBA #21776 
Stephens & Klinge LLP 
Plaza Center Bellevue· 
10900 NE gth Street, Suite 1325 
Bellevue, WA 98004-4405 
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CERTIFICATE OF SERVICE 

I am and at all times hereinafter mentioned was a citizen of the United States, a resident 

of the State of Washington, over the age of21 years, and not a party to this action. On the 14th 

day of August, 2015 I caused to be served a true copy of the foregoing document upon: 

Rebecca R. Glasgow 
Callie A. Castillo 
Peter B. Gonick 
Washington State Attorney General's Office 
1125 Washington Street SE 
P.O. Box 40100 
Olympia, WA 98504-0100 
RebeccaG@atg.wa.gov 
CallieC(W,atg.wa. gov 
PeterGla~atg. wa.gov 

Attorneys for Defendant Washington Secretary 
of State 

Richard M. Stephens 
Stephens & Klinge LLP 
10900 NE 8th Street, Suite 1325 
Bellevue, WA 98004-4405 
stephensialsklegal.pro 

Attorney for Defendants Tim Eyman, 
Leo J. Fagan and M.J. Fagan 

DATED this J4thdayofAugust,2015. 
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D via facsimile 
D via overnight courier 
gJ via first-class U.S. mail 
RI via email 
D via electronic court filing 
D via hand ddi very 

D via facsimile 
D via overnight courier 
0 via first-class U.S. mail 
lg] via email 
D via electronic court filing 
D via hand delivery 

Sydney Henderson 

PACIFICA LAW GROUP LLP 
1191 SECUND AVENUE 

SUITE 2000 
SEATTLE, WASHINGTON 98101"3404 

TE;_.EPHON~. (206) 245-1700 
FACSIMILE: (206) 24S-17SO 
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HONORABLE DEANS. LUM 

[N TIIE SUPERIOR QOURT OF THE ST ATE OF W ASH!NGTON 

IN AND FOR. THE COUNTY OF KING 

SHERRIL HUF'F, an individual taxpayer 
<md Kipg C9unty Director of Elections; 
MARY HALL, an individual taxpayer and 
Thurston County Auditor; DAVID 
FROCKT,-an individlial ta;-<payer and. 
Washington State Senator, REUVEN 
CARLYLE; an .individual tai<;payerand 
Washington State representative; EDEN 
MACK, an individual taxpayer; TONY 
LEE, an indivic!ualta-..;payer; ANGELA 
BARTELS, an individual. tax:payer; 
GERALD REILLY, an individual 
taxpayer; and PAUL BELL, anhidivid)lal 
taxpayer. 

Plainilffs, 

v. 

KIM WYMAN, inber ofqcia! capacity.as 
Secretary ofState for the State of 
Washingtpn; TIMJ'lYMAN,.LEOJ ... 
FAGAN and M.J. FAGAN, . 

Defendants. 

No. 15-2-18335-4 SEA 

ORDER ON PLAINTIFFS' MOTION 
FOR PERMANENT INJUNCTION 

THIS MA"t:fER came before the Court on Plaintiffs' Motion for Preliminary and 

Permanent Injunction ("Motiotf'). The Court has considered the pleadings, briefs and 

dec:larations, inclt1di1ig the Motipnanc! all supporting dedarntions, Defend<1tits' Oppositions to 

the Motion and all supporting.declarations, Plaintiffo' Reply in support oftbe Motion, and the 
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other pleadings and papers filed in this action. Based on the foregoing, the Couri makes the 

following Findings of Fact and Conclusions of Law: 

llfNDINGS OF PACT 

A- Parties·. 

L ·Plaintiffs challenge the placement of Initiative 1366 ("I-1366" or the "Initiative") 

on the ballot for the Noveniber 2015 gei1eral election .. 

2. Pla:intiffShertil I-Juffis tl)eDirect0r ofEle.ctions for King County. She resides in 

9 King Coui1ty, Washington, and is <!taxpayer in the state of Washington. 

10 

1 l 

12 
I 

. 13 

14 

15 

1.6 j 

17 

18 

19 

20 

2.1 

21 

25 

Plaintiff Mary Hall is the Audi.tor for Thurston Comity. She resides in: Thurston 

County, Washington, and is a taxpayer in the state of Washington. 

4 . Plaintiff David Frpckt is.a \Vllshingto11 State reside1\t who lives irt Seattle, 

Washington. He. is a taxpayer in Washington State and also a Wasliingj:on State Senator for the 

46th Legislative District. 

5. Plaintiff Reuven Carlyle ts washirigton Sta\ere!!ident. who lives iii Seattle, 

Washington. He is a taxpayer in Washington State Jilld JiISq. a Washington State Representative 

for the.36th Legislative Disti'ict. 

6. Plaintiffs Tony Lee and Angela.B.artelsresidein.S.eattle, Washington and are 

taxpayers in Washington State. 

7. PlaintiffEdt;n. l'v!aek r<>sides in Seattle, Washington and is a. taX:payer .in 

Washingtoi1 State. 

8. Plai11tiff P~ul Bell resides in Sammamish, Washington, and is a taxpayer in 

Washington State. 

9. PlairttiffGerald Reilly resides in Olympia, Washiiigton iJnd is>a taxpayer in 

ORDER ON PLAINTll·'FS" MOTION l'OR INJUNCl'ION - 2 
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Washington State. 

10 Defendant.Kim Wyman is Secretary of State for the State of Washington. 

I l. Defendants Tim Eyman, Leo J. Fagan and MJ. Fagan a~e U J66's sponsors. 

B. Standing. 

12. Plaintiffs have.standing to bring this action on multiple independent grounds, and. · 

al a minimum, this case may proceed forward based on.taxpayer standing and public impo11ance, 

PJaintiffs·are taxpayers and elected officials and will suffer a_c\uaj and substantial injury. 

financial, administrative, constitutio11al, or otherwise, from the ph1cement ofl-1366 on ballot for 

the Novernbet.·20 JS g¢neral.election. 

13. The issues presented here.are of significant public importance. 

14. Additionally, v.jth respect to Plaintiff Hi.iffarrd Plaintiff Hall, the financial ;ind_ 

admi_nistrati_ve burden ofplao;:ing a potentially unlawful initiative 011 the b.al!ot is s.utf!clent injury 

to conferstanding. Cilyoflongview v. Wc1llin, 174 Wn; App. 763,783, 30.1 p.)d 45 (2013), 

15. Plaintiffs Frocktand Carlyle have standing because the initiative would hamper 

and harm their ability independently and _in adeliherate fashi<;>n determine whether to invoke the 

constitutioi1al amendn1e_nt process under Ariicl_e XXXI!! of!he Washin:gton Constitutiqn. 

c. 

16. I-1366 was filed.OJ"\ January$, 2015 hy Defendams Tiin Eyman,L¢o J. Fagan and. 

MJ. Fagitn. On July 29, 2015,.D.;:fendant Wyman certified thatI-1366 had re.ceived a sufficrei!t 

number ofsig11atures to be placed on the ballot for the November 2015 general electi.on. 

17. The stated pul'posc ofl-1366is to amend th~ WashingtonConstitution to tequirea 

two-thirds supermajority vote .iri the legislature or a popul<ir vole to approve any measure that 

ORDER ON PLAJNTIFFS' MOTION FOR INJUNCTION -3 
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18. l~ 1366 utilizes the threat of a one percent reduction i·n sales tax to force the state 

legislature to in.vokq the constitutional amendment process. Tile sales tax reduction will take 

effect April 15, 201.6 unless the legislature, prlorto thatdate, "refers to the ballot for a vote a 

.constituti<mal amendmefll requiring two-thirds legislative.approval ot voter approval to raise 

t.axes". 

19. Under l-1 '.366, a measure that "raises taxes" means "3f!Y action or combination of 

8 actions by the state legislamre that ini::rea5es state tax revenue deposited in any fund. budget, or 

9 accormt. regardless ofwhethef'the revenues are deposited into .lhf! general fund." 

10 20. TheAttorneyGenera]',s official baUottit]e for H366 :,talcs in ·its concise 

l l 
descriptionthat "This measure would decrease the sale.s tax rate unless the legislature refers to 

12 

13 
voters a constitutional amenctment requiring lwocthirds legislative approval or voter approv<1l tt) 

14 
raise taxes"). 

15 2L The heading ofI-1366 is label.ed "2/3 Constitutional Amendment" and its 

16 sponsors h.ave advertised the initiative as.an.effort to amend the Constitution. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

22. 1-1366 was not proposed in either house cifthe legislatµre, nor approved bytwo-

thirds of bol11 houses. 

M.EM.ORANDlJMOPlNION. 

Whether I·i366 is" good i.dea or a bad idea is not the question before the Court, and 
this Court take,s no position on .the merits of this initiative. The Court limits itself to the legal 
questions here, much of which involve process. The process is of paramount importance,. 
however, since it is spelled ·out in t.he C()nstitutinn, and involves the process to amend the 
Constituti60. 

The Attorney General concedes, and th.e Court finds that the issu·.es presented are.of 
public importance, an·d thgrefore the standing issues are moot. M.oreovei·, at a minimum, 
plain.tiffs have taxpayer standing. Although sponsors~ counsel disawees, the Attorney G.eneral 
also concedes that this cose is justiciable and that the C()Uit should decide this matter prior to 
the election. 
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VVe First must decide whether Initiative 1366· is outside- the sco_pe -of the. lnitiat_ive pov.•er 
reserved to the citizens of King County under article II, section 1 and article XI, section 4 of the 
w-ashJngtcn :State Constitution. ·one of the fOremost rights of \•Vashington State cltizens is l.he 
power to propose and enact laws through the initiative process. Wash. Const. art. II, § l(a). 
"The passage of a_n initiative measure_ a.S a law is·.the_ exercise: of the same poWer Of sovereignty, 
as that exercised by the. Legislature in the passage of a statute." Love v. King County, 181 Wash. 
462, 469, 44 P.2d 175 (1935). . . 

Ast:!- general rule, cQt1rts·are- reluctant to_ rule on the. va,lidity of·an initiatiV.e before its 
adoption. This reluc;tance·.sterns from our desire not to interfere in the ele.ct(}.ral process or ·g_ive 
advisory opinions. Phi/adelohia Jlv. Gregoire, 128 Wn.2d 707, 911. P.2d 389, cert. denied, 519 
U.S. 862, 117 S.Ct. 167, 136 L.Ed.2d 109 (1996); Malenq v_ King CountvCorrections Guild, 150 
Wn.2d 3251 76. P.3d 727, 729 (2003}. 

However, it "is. well :established that a precele.ction ct1a.llenfile to the scope of the initiative 
power isbolh permissible ;ind appropriate." Futurewls<" ·,;. Reed, 161 Wn.2d 407, 4.U, 166 P.3d 
708 (2007). Am. Traffic Solutions. Inc. v. Citv of BelliiJCi.ham. 163 Wash .. App. 4:2), 43i, 260 P.3d 
2~5 (2UH). Importantly, the Attorney General agrees that the questi.on.pre5ented here is within 
the narro\v category tjf questions tftat can be ar1swered pre-el~ctic>n and rs ther:-efqrt;=".jwsticiabte·. 
Although the Attorney General's O(Tice is defendirig the initiative, it agrees that this case is 
properly before the court. This challenge is·ciifferent thah btherpotential substantive.challenges 
whfch must be resolved post-election, such as· the "two· subject" Prohib.ition. 

All parties ag·ree that the Washington .constitution may only be .amen.ded by the process 
in Article XXfll, n.ot by the legislative or initiative power in Article II. They agree, and the 
Washington State Supreme.Court·has held four times, that the Constitution may not be amended 
by·initiative. They disagree t[lat l-1366 am.ends the constitution. In deciding this .question, we 
must determine the initiatlve'sfundamental and overriding purpose.-

The Court finds: that.the fundamental; stated and overriding purpose of I-1366 is to 
.amend the Constitution. Spqns0 rs do.not contest that .th.e referenced"tci366"promotional 
material" for the "2/3- For Taxes Constitutional Amendment Initiative" was drafted not bY some 
unnamed supporters; but oy themi;clvcs. The. ''promotional material" are not mere · 
advertisements, but either fLindraising letters from sqm!O of the defendants, o~ the actual page 
atta.ched to the 1-1366 signature gatheting document. The initiative's text explicitly iinks th.e 
proposed constitutional amen.dment (with specific constitutional amendirierit language. submitted 
with the initiative.) to a reduction in the sa.les tax from 6.5% to S,5%.Leglsl0 t0rs:would have. no 
aQthority to propose changes to the constituli0nal a.me.ndment. The initiative's spqnsors hav.e 
dedded that already. · 

1-1366 appears to viola.te Article XXIII Constitutjonai process in at least three ways. · 
First, the initiative proposes the constitutional amendment, rather than ·coming from the Senate 
or the House. The constitutional amendment's text comes directly, from the initiative wi.th no 
possible changes by any legislator. The.constituti.ona·1 amendment process effectively bypasses 
representatives elected by the people. Second, I-1366 directs the legislature to submit the 
proposed ·amendment to a public vote without the requiri=ment that it b.e passed by 2/3 of sach 
independent hquse, thereby amending the constitution and the constitutional process. 

Third, the initiative uses the threat of a .lqrge. redl,JCtion In the sales tax (and. large 
reducti.on in services to Washingtoniahs)to fo~ce legislators to engage in the physical act of 
"proposing" the cohstitutional amendment. for the b<1llot, notwithstimdinglhat some will forced to 
do so against their will arid without any changes to the amendment. The purpose oflhe initiat.ive 
is not to legislate, but to invoke the constitutional amendment process. Sponsors characterize 
the legislator's proposal as a "choice", but thereiS no choic.e hefe. 
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Thus, 1-13'66 appears to violate the Constitutional Amendment process in multiple w·ays 
and qppears to excf>ed· the scope of the initiative power. However, that is not the end of the 
inquiry. In order t.o obtain preliminary injunction, plaintiffs must establish [1) a clear le-gal or 
equitable right; (2) a well-grounded fear of immediate invasio'n of 1:hatright; and (3) that the act 
complained of ;viii result in actual and substantial Injury. Rabon v. Citv of SeoWe, 135 Wn.2d 
278, ·2$4, 957 P.2'd 621 (1998). Whether this proposed injunction triggers First Amendment 
prOteCtlciiis.is nOfthat·ctear, as our Su.preme Court has n.eiti1er~quarefy pddressed the is:Sue nor 
harmonized its reasoning in the Fuiurewisec ~ernall, Phillade!phia II and_f'1a_lenq cases-. 
Moreover,. previous pre-election cases involving local initiatives are of limited precedential val.ue 
-on this issue, ·sinCC..the"State .initiative proces~-is part of ttie·,.sta_te c9nstitutlo.n itself. 

Alth:Ou9h but· Suprenie Go:urt has.al10~1ed pre~electi_on r"evie·w· of fniti_atives_ i_n Hrriit_ed and 
i:ore clrcumstan·tes, it.has never squarely decided· whether- the. Firs~ Ari1er:idment to the: U$· 
Constitution and/or Article I, Section 5 of the Washington Constitution are viola.ted by pre­
el.ecti.on restrictions on initiatives. Although it is questionable ,,Yhether the. "publicforum" doctrin.e 
fully appll_es i,n this-_ case, the CoppeffJoJJ cOurt- recognized that Firs~ Ame:ndmerit. (::9nC!2rns may b,e 
triggered by judicial involvement in initiatives prior to the :election, even if the i_nitiative i~ 
1·.a.ter struck. down: 

Becau.se ballot measures are often used to express popular will and to 
send a message to elected representatives (regardless of potential 
su.bseq~.ient"l.nv.alidatian of' the measure), s-u-bst?iitiv$ ·pre-e1ectlon review 
m,ay also undulyJnfringe On free speech Values". For example, after Voter 
pass.age of tnitiatiVE,! 695- r~quiring· $30. vehicle license tabs, it wa·s ruied inval_fd 
by the trial. cour.t. A nearfy Identical measure was· quickly passed by the · 
legislatur;e and signed .by the governor before the appeal col.lid be heard'. 

Coooernoil.v. Reed, 155 Wn.2_d 2'.JO, 298 (2005), 

Thus, language in Coppernoll and other cases indicate that the ele.ction. bas importanc:e 
separa.te and apardrom whether the measure is valid or even implemented. Plaintiffs, cite 
Initiative & R.de.rendum Inst. v, Walker, 450 F.3d 1082 (10'" Cir. 2006) and oth.erfederal cases,. 
but those cases.merely stand for the proposition that sponsors have no First Annenc;lment' rightto 
the resµlt. of a·n election, or ta Implement their initiative, Those cases.do not speak to the Issue 
presented here. 

Our Supreme .Court has invalidated these sponsor's prior initiatives on multiple 
occasions .... but only after-the elect.ion had occurred, Here, although the. ultimate dedsi6n is 
obviously the Supreme Court's, there is ·a substantial possibility that !-1366 ·will be found to be 
irwalld for exceeding_ tile scope of the initiative precess, and that ,vote'rs will be voting on a · 
measure which Will rievet go in to <lffect. Plaintiffs have alluded to additional Constitutional arid 
other substantive .dialleng<)s to 1-13.66 whi.ch would make it s~sceptible to post-election 
invalidation, including most prominently an alleged viollltion of'the two subject rul.e, 
Nevertheless, the Coopernoil. Philadelphia II and Malenq cases require that tfie preliminary 
iilju'nction be denied because i.t is not cl.ear that it woul.t;l notvio.late the First Amendment or 
Article l, s_ec(loo s. 

Or cdurse; on appeal, the Supreme co.urt coul.d squarely decide the First Amendment 
issue· prior fo theelection, but this trial cour.t is not in a position to say that the law oo ·this issue 
is clear and settled. 
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CONCLUSIONS OF LAW 
2 

J 
I. Issues of Jaw aredispositive of Plaintiffs' Motion Consolidation of PlaintiffS' 

4 request for preliminary and perrrianent injunctive relief is therefore appropriate under CR 

5 65(a)(2). 

6 

7 

8 

9 

10 

1 l 

12 

2. The Ce>.urt has JUrisdiction o.vcr Defendants and .over the subject matter o( this 

action, this case is justiciable, at a minimum.plainti.ffs have taxpayer standing and this lawsuit - - ' . 

· involves issues ofSignificantpublic importance. 

3. The power to)nvoke the cons(itutiQnal amendment pr<Jcess is not par!. of the 

Artide !I legislative power. 

4. Article XXIII provides a speeific procedure through whiCh the Constitution can 

13 be amended. Article XXf!I tequires firstthatan am¢11dmentisproposed in "either house" of the 

I 4 ' Legislature. Before the amendment is s\1bmitted \o the puf)lic for a vote, each house of the 

151' 
16 

17 

18 

19 

20 

Legislature must pass the proposed amcnqrnent by a two•thirds majority. Only then can the 

proposed amendn1ent be submitted t.o the public fora vote. 

5. T.h" Constitution may .not be arnended by iriitiative. 

6. The process of' amending ihe Constitution cannot be invoked by initiative. 

7. Constit.utionafanwnd1nents maynot be proposed by initiative·, rather amendments 

2 I must be proposed in either branch of the legislature, 

22 

23 

24 

25 

8. The fundamental and overriding pllipose ofI-1 ~66, as evidenced by its text, its 

tiile, the material appended to th" signatµre page ai1d thi;, sponsor's promotional hiaterial is to 

invoke the proc~ss to amend !he Constitution to require a two-thirds legislative supermajority or 

a public vo.te for approval of any 111eastire that "raises taxes." 

9. For the reasons identified in the above Memorandum Opinion, 1-1366 appears to 
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exceed the scope ofthe initiative power. The legislative power reserved io the people under 

;\rtide II, sec. l does not include the ability to propose·eonstitutional amendments by initiative 

or amend the Constitution by initiative. 

I 0. To. obtain injunctive relief, Plairitiff's must establish (I }a-clear legal or equitable 

right;.(2) a well-grounded fear of immediate invasion ofthat right; artd (3) that the act 

complained of will resuh in actual and substantial injury. R.a.bon v: City o/Seanle, 135 Wn.2d 

278, 284, 957 P.2d 62J (l99S). 

11. For the reasons, ideniified in theabove MemorandurnOpihion (which is 

incorp0rated jnio these Findings of Fact and Conclusions of Law by .reference) plaintiffs have 

not established that they have a "clear" legal or equitable right to injunctive relief. 

12. Although I-1366 appears to exGe.ed the scope of the initiative power, pur . . . 

Stipre.nie Cbmt has not dearly and squarely 11.lled On Whether the. First Amendment to. the United 

States Constitution and/or Arti<ile l Sectio_n 5 of the Was)tjngtqn State Constitution provide 

additioQal protecti9ns againi;t precelection challenges even inclrcwnstances. where the initiative 

may itselfbc invalid. The Supreme Courtmay clarify this issue prior to the eiection, but.this. trial 

court cannot. 

U. Th¢ Court cannot say at this time whether Plaintiffs' actual and substal)tial 

inj11ries outweigh Defendants' First Amendment rights under the United States Co1istftution or 

their rights i1rtder Article I, Sections of the Washfogt<:)n State .Constitution. 

ORDER ON PLAINTIFFS' MOTION FOR INJUNCTION _:g 
·Ki NG COUNTY SUPERIOR COURT 

E713 
516 3'° AVENWE 

SEAITLE, WA 98 !04 
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ORDER 

Based on the foregoing Findings of Fact and Conclusions of Law and Memorandum 

Opinion. th~ Court hereby DENIES Plaintiffs' Motion for Preliminary Injunction. 

DATED this '14"' day of Atigust, 2015. , 

. . ./24- <;: ~=~ 
Honorable Dean S. Lum 
King County Superior Court Judge 

ORDEI~ ON PLAINTIFFS' MOTION .FOR INJUNCTION - 9 
KIN() .COUNTY SllPER IOR COUIU 

E713 
5 I 63'"AVENUE 

S€ATTLE,WA 98104. 


