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II. ARGUMENT

A. Any distinction between Niccum and the instant case are
distinctions without a difference.

Respondent incorrectly argues that the instant case is factually
distinguishable from Niccum v. Enquist, 175 Wn.2d 441, 286 P.3d 966
(2012). Respondent relies heavily on the fact that the costs in Niccum were
unknown, whereas in Nelson, Respondent argues that the costs were a “sum
certain”. See Respondent’s Answer, pg. 8-9. First off, this is incorrect, as the
costs in both cases were set amounts. For example, in Niccum, the trial court
awarded $1,016.28 in costs, and similarly, in Nelson, the arbitrator awarded
$1,522.19 in costs. Compare Niccum, 175 Wn.2d at 445, and tn 1, with CP
1081.

Respondent’s assertion rests on a misinterpretation of dicta at the
end of the Supreme Court’s decision in Niccum. Niccum, 175 Wn.2d at 452.
Reference to the “unspecified” amount of costs in Niccum is the Supreme
Court presenting the dissent with a hypothetical scenario which would make
the dissent’s proposed method of handling similar cases untenable. See id.
Forcing trial courts to “unpack” an offer of compromise and separate what
amount is costs and what amount is damages (which is the path the dissent
recommends) would lead to inconsistent results and added difficulty for trial

courts. See id. Instead, the Supreme Court proposes a possibility where a



trial court is “[c]onfronted with an offer purporting to contain unspecified
costs” and shows. the difficulty with this method. Id.

In addition, the Supreme Court questions whether the $1,016.28 of
“costs” awarded by the trial court actually includes ALL of the costs
associated with the arbitration. See id. The Supreme Court is in fact noting
that there could be other costs that were incurred at arbitration that were not
awarded by the trial court, and thus the $1,016.28 might not take all of those
costs into account, whereas the offer of compromise as written intended to.
Thus, the Supreme Court notes that “[t]he sorting out of offers after the fact,
moreovet, is likely to increase rather than decrease litigation. This appeal is
a case in point.” Id. That is why, the issue in Niccum is NOT whether there
was a “sum certain” (a term never used in Niccum) amount in costs included
in the offer, but rather that costs are not even available in an offer of
compromise because costs are only available when a judgment has been
entered, and when an offer of compromise is made, no judgment has been
entered.

B. Division I’s analysis is based on contract interpretation,

Respondent erroneously argues that Division I did not use contract
law because it never cites contract law or references contract law. See
Respondent’s Answer, pg. 9. The analysis of Division I incorrectly relies on

an October 24, 2013 email confirmation of the terms of the offer of



compromise. Relying on an email by Erickson’s counsel from October 23,
2013 (AFTER the window to accept the offer of compromise had closed) is
wholly irrelevant to the offer of compromise. Any inference from a lack of
response by Nelson’s attorneys to said email is also improper, because what
point would there have been in responding to the email? The offer would
not be revived, nor would Erickson’s attorney have been able to accept the
offer at that point. The reliance on this email is an indication that Division
I was using contract law, which would allow extrinsic documents at the time
of a contract to help inform the court on the interpretation of said contract.
The problem, as discussed in Niccum, is that NO CONTRACT was formed
because the offer was not accepted, and was deemed rejected pursuant to
statute at the end of 10 days. Niccum, 175 Wn.2d at 451; RCW 7.06.050.
Similarly, Respondent relies on a misinterpretation of Niccum’s
ruling where it notes that a party may ask for extra dollars in an offer to
cover expenses, but those dollars are not costs because costs are only given
effect under statute. See Respondent’s Answer, pg. 12 (citing Niccum, 175
Wn.2d at 450). In using that quotation, Respondent conveniently omits the

sentence that follows in the Niccum decision; “The fact that a party is

unable to include costs in an offer of compromise does not mean that the

benefits of prevailing at arbitration will be extinguished by a request for a

trial de novo.” Id. Respondent essentially argues that the “just dollars”



means that the costs awarded at arbitration in Nelson should be substituted
by the trial court into the offer of compromise, despite the fact that Niccum
clearly states that “a party is unable to include costs in an offer of
compromisc.” /d. This is the crux of the issue, that Division I incorrectly
used contract interpretation in an effort to include costs in an offer of
compromise, despite the analysis in Niccum stating that costs cannot be
included (whether known or unknown) in an offer of compromise because
“costs” are defined by statute, and the statute gives no effect to costs until a
judgment is entered (and no judgment can ever be entered at the time an
offer of compromise has been made). As a result, Petitioner respectfully
requests that this petition be granted.
1. CONCLUSION

Division I incorrectly held that costs should be included in an offer
of compromise, in contradiction to the Supreme Court ruling in Niccum that
established that costs are a function of statute, and pursuant to the statute,
costs can only be awarded after a judgment has been entered and can
therefore NOT be included in an offer of compromise. Division I, however,
incorrectly applied contract theory when interpreting the offer of
compromise, and relied on an email sent 21 days after the offer of

compromise was deemed statutorily rejected, The Supreme Court should



overturn the Division I ruling, reaffirming its decision in Niccum that costs
cannot be included in an offer of compromise.
Respectfully submitted this 30™ day of November, 2015.
PREMIER LAW GROUP, PLLC
/s/Jared D. Stueckle
Patrick J. Kang, WSBA #30726
Jared D. Stueckle, WSBA #43220
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