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I. INTRODUCTION 

This case presents a fundamental issue affecting the govemment of 

all 39 Washington counties: Who chooses the legal advisor to county 

officials? Can each official or body of officials select his, her, or their own 

advisor, to serve at public expense? Or do the voters select a single person 

who will advise all the County officials, by electing a County Prosecutor? 

This Court previously answered this question in favor of the voters. 

Every jurisdiction that elects its prosecuting attomey also ruled in favor of 

the electorate. The trial court, however, ruled that a Board of County 

Commissioners may disenfranchise the electorate and employ a private 

attorney to perform the duties of the duly elected prosecuting attomey 

whenever it desires. This holding violates the Washington Constitution. It 

cannot stand. 

II. ASSIGNMENTS OF ERROR' 

1. The superior court erred in denying the State's motion for 

summary judgment. CP 1. 

2. The superior court erred in denying the State's request for an order 

ousting Susan Drummond and the Law Offices of Susan Elizabeth 

Drummond, PLLC from the Office of the Island County Prosecuting 

Attorney. CP 1. 

3. The superior court erred in granting the Island County Board of 

Commissioners' and Susan Drummond and the Law Offices of Susan 

'The State also sought review oftwo other orders entered by the superior court: (I) Order 
Denying Plaintiffs Motion to Strike Non-Party County Response Letters; and (2) Order on 
State's Evidentiary Objections. The State voluntarily withdraws its notice of appeal as to 
these evidentiary orders. See RAP 18.2. 
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Elizabeth Drummond, PLLC's motions for summary judgment. CP 1. 

4. The superior court ened by declaring the employment contract 

between the Board and Ms. Drummond to be valid. CP 1. 

ill. STATEMENT OF ISSUES 

1. Whether a Board of Cmmty Commissioners may disenfranchise 

the electorate by appointing a lawyer to perform the core duties of the duly 

elected and qualified prosecuting attorney? 

2. Whether it is an unconstitutional use ofRCW 36.32.200 to employ 

a special counsel to perform the core functions of the duly elected and 

qualified prosecuting attorney when the prosecuting attorney is not 

temporatily unable to perfonn his duties and the prosecuting attorney does 

not consent to the employment of a special comtsel? 

3. Whether a Board of County Commissioners may expend public 

funds to employ a special counsel to perform the duties of the duly elected 

and qualified prosecuting attorney when the prosecuting attorney is not 

temporarily unable to perform his or her duties and the prosecuting attorney 

has not refused to perform the duties for which the special counsel is 

employed? 

4. Whether a contract entered into by a Board of County 

Commissioners with a special counsel pursuant to RCW 36.32.200 is ultra 

vires where the du1y elected and qualified prosecuting attorney has not been 

found to be temporarily unable to perform the duties of his office and the 

prosecuting attorney does not consent to the special counsel performing the 

duties of his office? 

2 



IV. STATEMENT OF FACTS 

Gregory Banks is the duly elected Island County Prosecuting 

Attorney. Prosecutor Banks, who is currently serving his fifth term of office, 

is fully qualified to serve. CP 109 at~~ 1 and 3, 134-35,388-389,409-416, 

477 at~~ 3.1- 3.7, 551 at~~ 3.1-3.7, 1298. 

The Island County Board of Commissioners (hereinafter "the Board") 

retained Susan Drummond and the Law Offices of Susan Elizabeth 

Dmmmond, PLLC (hereinafter "Ms. Drummond") to perform legal services 

and duties "which any prosecuting attorney is authorized or required by law 

to perform." RCW 36.32.200. The employment contract between Ms. 

Drummond and the Board complied with the procedural requirements of 

RCW 36.32.200, as it was reduced to writing, was approved by the Island 

County Superior Comt presiding judge, and was limited to a period of two 

years.' CP 461-469, 479 at~~ 3.21 - 3.24, 538; 552-53 at~~ 3.21 - 3.24. 

Prosecutor Banks objected to the hiring of any attorney to perfonn the 

duties identified in the contract between the Board and Ms. Drummond. CP 

130 ~ 62, 303, 309-15, 478 at ,I 3.20, 538, 552 at~ 3.20, 633-34, 901. 

Prosecutor Banks's office is capable of providing the services and his office 

has never refused to perform the duties identified in the contract. CP 279-

281, 392- 396, 400, 402-03, 433-437, 1227-1244, 1301. Furthermore, no 

court of competent jmisdiction has detennined in accordance with RCW 

36.27.030 that Prosecutor Banks is temporarily disqualified from performing 

any of the duties contained in the contract between Ms. Drummond and the 

2 A copy of the employment contract and the associated resolution may be fmmd in 
appendix A. 
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Board. See generally CP 305, 389,400, 477 at~ 3.8, 538,3 551 at ~ 3.8; CP 

628. 

Prosecutor Banks specifically objected to the employment of Ms. 

Drummond. Prosecutor Banks declined to exercise the authority granted to 

him by RCW 36.27.040, to appoint Ms. Drummond to the positions of 

deputy prosecuting attorney, special deputy prosecuting attorney, or 

temporary deputy prosecuting attorney. CP 405-08, 4 79-80 at~~ 3.19- 3 .20, 

538, 552 at~~ 3.19- 3.20, 634-36, 709 at~ 14. No court of competent 

jurisdiction exercised the power granted by RCW 36.27.030 to appoint Ms. 

Dnunmond a special prosecuting attorney. CP 305, 389, 400, 628, 634. 

Nonetheless, Ms. Drummond began providing legal advice and 

pe1fonning the other duties identified in the employment contract shortly 

after April28, 2015. CP 406, 479 at ,[3.25, 553 at~ 3.25, 635. Prosecutor 

Banks filed a quo warranto inforn1ation seeking the ouster ofMs. Drunnnond 

from the office of the Island County Prosecuting Attorney. CP 407, 476-

536. 

The Board intervened in the quo warranto action to support Ms. 

Drummond's claim that her employment contract with the Board entitles her 

to perfmm legal services and duties "which any prosecuting attorney is 

authorized or required by law to perform." RCW 36.32.200. CP 1028-29, 

1340 at~ 6. The Board filed a counterclaim, seeking a declaration that the 

employment contract with Ms. Drunnnond "is valid in general and in 

particulanmder RCW 36.32.200 and the Washington Constitution." CP 556 

3 But see CP 546. 
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at'll8.9. 

The superior court resolved this matter by granting summary 

judgment in favor of Ms. Drummond and the Board. CP 1. The superior 

court also granted declaratory relief to the Board. I d. The State filed a 

timely notice of appeal direct to the Washington Supreme Court. CP _ 

V. STANDARD OF REVIEW 

The trial court disposed of this case in a summary judgment 

proceeding. An appellate court reviews a grant of summary judgment de 

novo. Burton v. Twin Commander Aircraft, LLC, 171 Wn.2d 204,212, 254 

P.3d 778 (2011). Summary judgment is appropriate where there is no 

genuine issue of any material fact and the moving party is entitled to 

judgment as a matter of law. CR 56( c). The evidence and inferences from 

the evidence are construed in favor of the nonmoving party. Burton, 171 

Wn.2d at 212. When reviewing an appeal from summary judgment, an 

appellate court will disregard any findings of fact that were entered by the 

trial court. Hemenway v. Miller, 116 Wn.2d 725,731,807 P.2d 863 (1991). 

Interpretation of statutes and the Washington Constitution are issues 

oflaw, subject to de novo review. State v. Pugh, 167 Wn.2d 825, 835, 225 

P.3d 892 (2009) ("Construction of the state constitution is a question oflaw 

that is reviewed de novo."); State v. Wentz, 149 Wn.2d 342,346,68 P.3d282 

(2003) ("Constrnction of a statute is a question of law that we review de 

") novo ..... 
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VI. ARGUMENT 

A. A quo warranto proceeding is the proper means of ousting 
an attorney whose employment contract to perform the 
duties ofthe prosecuting attorney violates the Washington 
Constitution. 

This matter is a quo warranto action. "Quo warranto is Latin for '"by 

what authority."' BLACK'S LAW DICTIONARY 144 7 (lOth ed. 20 14). It is 

a common law writ that allows someone to challenge a person's authority to 

hold public office. I d." Grant County Prosecuting Attorney v. Jasman, 183 

Wn.2d 633, 636 n. I, 354 P.3d 846 (2015). The common law writ has, in 

Washington, been supplanted by statute. See Chapter 7.56 RCW; RCW 

4.04.010 (common law controls decisions unless inconsistent with statute). 

The applicable statutes authorize the prosecuting attorney to file a public quo 

warranto action against any person who "intrude[ s] upon" or "unlawfully 

exercise[s] any public office." RCW 7.56.010(1); RCW 7.56.020. 

When a prosecuting attorney files a public quo warranto action in the 

name of the State, the sole remedy available is the entry of a judgment of 

ouster against the person who has been found guilty of any usurpation of or 

intrusion into, or unlawful exercise of any office. See RCW 7.56.070 and 

7.56.1 00. The availability of a judgment of ouster is not dependent upon the 

title the alleged usurper has assumed. The application of the quo warranto 

statute turns upon the person's actual job duties. See Grant County 

Prosecuting Attorney, 183 Wn.2d at 645. 

Quo warranto actions are the proper mechanism by which a 

prosecuting attorney seeks to have his office fully restored to him. See 

Ladenburg v. Campbell, 56 Wn. App. 701, 784 P.2d 1306 (1990) (quo 
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warranto action to oust special prosecutor appointed by the district court); 

RCW7.56.020; 27 C.J.S. Dish·ict and Prosecuting Attorneys§ 10, at 543-44 

(2009). A quo wruTanto proceeding is properly brought against a person 

whose sole claim to the office of prosecuting attorney is a contract with the 

board of county commissioners. See State ex rel. Cline, 21 Ohio C.D. 236, 

31 Ohio C.C. 236, 12 Ohio C.C. (n.s.) 103 (1909) (quo warranto action to 

oust attorneys employed as legal counsel pursuant to a contract that was 

authorized by a statute and was entered into between the attorneys and the 

board of county commissioners). 

The defendant in a quo warranto action has the burden of establishing 

a de jure title to the office the defendant is seeking to exercise. See generally 

65 Am. Jur. 2d, Quo Warranto § 103, at 162 (2011) (burden is upon the 

defendant in a quo warranto action to establish good legal title to the office 

and not merely a right de facto).' Ms. Drummond's sole justification for 

40ne learned treatise explains the characteristics of an officer de jure and an officer de 
facto as follows: 

An officer de jure is one who, possessing the legal qualifications, 
has been lawfully chosen to tl1e office in question, and has fulfilled any 
conditions precedent to the performance of its duties. By being thus 
chosen and observing the precedent conditions, such a person becomes of 
right entitled to the possession and enjoyment ofthe ofiice. and the public, 
in whose interest the office is created, is entitled of right to have him 
perform its duties. Ifhe is excluded from it, the exclusion is both a public 
offense and a private injury. 

An officer de jure may be excluded fi·mn his office by either an 
officer de facto or an intruder. An officer de facto is one who by some 
color of right is in possession of an office and for the time being pe1fonns 
its duties with public acquiescence) though having no right in fact. His 
color of right may come from an election or appointment made by some 
officer or body having colorable but no actual right to malce it; or made to 
fill the place of an officer illegally removed, or made in favor of a party not 
having the legal qualifications; oritmaycome from public acquiescence in 
the officer holding witl1out performing the precedent conditions, or holding 
over under claim of right after his legal right has been terminated; or 
possibly from public acquiescence alone when accompanied by such 
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providing legal services to the Board is Resolution C-48-15. See generally 

CP 538-44. The Washington Constitution, however, prohibits a Board from 

contracting with a private attorney to perform the duties of the duly elected 

and qualified prosecuting attorney outside of three narrow circumstances. 

B. The Washington Constitution serves as a bulwark against 
any one official gaining too much power by diffusing 
power among many elected officials, and prohibiting any 
one from exercising the powers of another. 

The office of Prosecuting Attomey was created by the Washington 

constitution: "The legislature ... shall provide for the election in the several 

counties of ... prosecuting attorneys ... " Const., art XI, sec. 5. The 

significance ofthis provision should be assessed in light ofthe circumstances 

that led to its adoption. 

On July 4, 1889, an elected convention of delegates assembled in 

Olympia, Washington for the pmpose of drafting a constitution for our state. 

Twenty-four of these delegates were lawyers, includingJ.B. Hoyt and George 

Tumer, who had served as supreme court judges in Washington Territory. 

Beverly Rosenow, The Journal of the Washington State Constitutional 

Convention 1889, at 465-67,469-71, 473-477, 480-481,483-489 (1962). 

The delegates came to their task with models and drafts of constitutions 

adopted by other states. Charles M. Gates, Foreword to The Journal of the 

circumstances of official reputation as are calculated to induce people, 
without inquiry, to submit to or invoke official action on the supposition 
that the person claiming the office is what he assumes to be. An intruder 
is one who attempts to perfonn the duties of an officer without authority 
of law, and without the support of public acquiescence. 

2 Thomas Cooley, A Treatise on the Constitutional Limitations Which Rest Upon the 
Legislative Power of the States of the American Union, at 1354-55 (8th ed. 1927) (footnotes 
omitted). 
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Washington State Constitutional Convention 1889, at v (Beverly Paulik 

Rosenow ed., 1962). These delegates also had available to them the leading 

treatise of the day, Thomas Cooley, A Treatise on the Constitutional 

Limitation Which Rest Upon the Legislative Power of the States of the 

American Union (Sfu ed. 1883) (hereinafter "Constitutional Limitations (5th 

ed.)"),5 and the interpretive decisions of fue courts whose constitutions 

served as the model for Washington's constitution. 

Any inquiry into fue thoughts of the delegates must begin with article 

I, section I, of the constitution. This provision announces to one and all fuat 

the people reserve unto themselves the right to select who may exercise 

political power in Washington: 

All political power is inherent in fue people, and 
governments derive fueir just powers from the consent of the 
governed, and are established to protect and maintain 
individual rights. 

Const. art. I, § 1. 

The final constitution constituted an express surrender of much of the 

people's sovereignty to the state government. See Amalgamated Transit v. 

State, 142 Wn.2d 183, 238, 11 P.3d 762 (2000). The people, however, 

reserved to themselves the right to determine who could serve in fue 

'Decisions of the Territorial Supreme Court repeatedly cited this treatise. See, e.g., 
Harland v. Territory, 3 Wash. Ten. 131, 145-146, 13 P. 453 (1887) (Associate Justice 
Turner, who later served as a delegate to the Constitutional Convention, discussing Cooley's 
treatise); Bloomer v. Todd, 3 Wash. Terr. 599, 618, 19 P. 135 (1888) (citing to Cooley's 
treatise); Maynard v. Hill, 2 Wash. Ten. 321, 326, 5 P. 717 (1884) (Associate Justice Hoyt, 
who later served as president of the Constitutional Convention, citing to Cooley's treatise); 
Maynard v. Valentine, 2 Wash. Ten. 3, 9, 3 P. 195 (1880) ("Especially valuable we have 
found the observations of ... and those of Judge Cooley, in his work on Constitutional 
Limitations"). 
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government. By specifying in the constitution the terms of offices, 6 

providing for the election of officers,7 setting the qualifications for service 

as an officer, 8 and naming the officers and offices, 9 the delegates ensured that 

power could not become concentrated in any one person or any one branch 

of government. 

At the state govermnent level, the Washington Constitution created 

three branches of government: the judicial, the legislative, and the executive. 

See, e.g., Freedom Foundation v. Gregoire, 178 Wn.2d 686, 696, 310 P.3d 

1252 (2013). The powers of the executive branch were further subdivided 

through the direct election of the attorney general, the state treasurer, the 

state auditor, the secretary of state, the attorney general, the superintendent 

of public instruction, and the commissioner of public lands, 10 rather than 

allowing the governor to appoint these individuals.'' 

At the county level, the Washington Constitution divides county 

government between a number of offices- county commissioners, sheriffs, 

6See Const. art. II,§§ 4 and 6; Const. art. III, §§ 2 and 3; Const. art. N, §§ 3 and 5. 

7See Const. art. II,§§ 4, 5, and 6; Cons!. art. III,§ 1; Const. art. N, §§ 3 and 5; Const. 
art. XI,§§ 4 and 5. 

8 See Cons!. rut. II, § 7; Cons\. art. III, § 25; Con st. art. IV, § 17. 

'See Cons!. art. III, § I; Con st. art. N, Const. art. XI, § § 4 ru1d 5. 

10 See Cons!. rut. III,§§ 17, 19, 20, 21, 22, 23. See William P. Marshall, THE MOST 
DANGEROUS BRANCH? MAYORS, GOVERNORS, PRESIDENTS, AND THE RULE OF 
LAW: A SYMPOSIUM ON EXECUTIVE POWER: ESSAY: Break Up the Presidency? 
Governors, State Attorneys General, and Lessons from the Divided Executive, 115 Yale L.J. 
2446, 2551-52 (2006) (discussing the trend among the states to weaken the power of a central 
executive and create intrabranch systems of checks and balances). 

11 The United States Constitution grants the president the power to appoint all other 
officers of the United States, whose appointments are not otherwise provided for in the 
constitution. See U.S. Const. Art. II, sec. 2. 
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county clerks, treasurers, prosecuting attorneys and other officers. See 

Const. art. XI, § 5 ("The legislature, by general and unifonn laws, shall 

provide for the election in the several counties of boards of county 

commissioners, sheriffs, county clerks, treasurers, prosecuting attorneys and 

other county, township or precinct and district officers .... "). Each ofthese 

officials are directly elected by the people. !d. The delegates were able to 

rest securely in the knowledge that the black letter law applicable to 

constitutions would protect their carefully crafted plan to diffuse power: 

The authority that makes the law has large discretion 
in determining the means through which they shall be 
executed; and the performance of many duties which they 
may provide by law they may refer either to the chief 
executive of the State, or, at their option, to any other 
executive or ministerial officer, or even to a person specially 
named for the duty. What can be definitely said on this 
subject is this: That such powers as are specially confen·ed by 
the constitution upon the governor, or upon any other 
specified officer, the legislature cannot require or authorize 
to be performed by any other officer or authority; and from 
those duties which the constitution requires ofhim he cmmot 
be excused by law. 

Constitutional Limitations (5th ed.), at 135-36. 

At the local level, this bedrock principle mea11t that: 

[I]f the term of an office is fixed by the Constitution, the 
legislature cannot remove the officer, - except as that 
instrun1ent may allow, - either directly, or indirectly by 
abolishing the office ... Or by shortening the constitutional 
term .... Nor can the legislature take from a constitutional 
officer a portion ofthe characteristic duties belonging to that 
office, and devolve them upon an office of its own creation . 
. . Nor, where the office is elective, can the legislature fill it, 
either directly, or by extending the term of the incumbent. 

Constitutional Limitations (5th ed.), at 335 n. 1 (citations omitted). 

The delegates demonstrated their understanding of these principles 

throughout the constitution tl1ey sent to the people. In article I, sec. 23, they 

11 



proclaimed that "[t]he provisions of this Constitution are mandatory, w1less 

by expressed words they are declared to be otherwise." Other provisions of 

the constitution expressly granted the legislature and local government the 

option of abolishing certain offices. See, e.g., Const. art. III, § 25 (1889) 

("The legislature may in its discretion abolish the offices of the lieutenant 

governor, auditor and commissioner of public lands."); Const. art. XI, § 5 

(1889) ("That the legislature may, by general laws, classify the coWlties by 

population and provide for the election in certain classes of counties certain 

officers who shall exercise the powers and perform the duties of two or more 

officers."). 

The bedrock principle that the legislature may not, by statute, 

authorize another to perfonn the duties of a constitutionally created office is 

recognized by multiple courts, including this Cowt. See State ex rei. 

Johnston v. Melton, 192 Wash. 379, 388, 73 P.2d 1334 (1937) ("In naming 

the county officers in § 5, Article 11 of the constitution, the people intended 

that those officers should exercise the powers and perform the duties then 

recognized as appertaining to the respective offices which they were to 

hold."). 

This bedrock principle applies to a wide range of offices, including 

sheriffs, county auditors, state examiner, and district attorneys. See, e.g., 

Meller v. Board of Commissioners of Logan County, 4 Idaho 44, 35 P. 712, 

714-15 (1894) (district attorney); Judith Basin County ex rei. Vralsted v. 

Livingston, 89 Mont. 438, 298 P.356 (1931) (state examiner); Murphy v. 

Swanson, 50 N.D. 788, 198 N.W. 116, 119-120 (1924) (county auditor); 

State ex rei. Johnston v. Melton, supra (sheriffs); State ex rei. Kennedy v. 
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Brunst, 26 Wis. 412 (1870) (sheriff). 

This bedrock principle applies whether the duties are shifted from the 

constitutionally created office to another elected official or to a private actor. 

See, e.g., State ex rei. Johnston v. Melton, supra (sheriffs duties could not 

be lawfully performed by an investigator hired by the prosecuting attorney); 

Meller, 35 P. at 715 (private counsel could not lawfully perform the duties 

of the prosecuting attorney and/or the attorney general). 

Modern treatises recognize the continuing validity of this bedrock 

principle, stating with respect to prosecuting attorneys that 

Although the term of office may be shortened or 
lengthened by constitutional amendment at any time the 
people choose to express their will in the manner provided by 
the constitution, if the office is created and the term fixed by 
the constitution, the legislature cannot abridge the term 
thereof, as by providing for a new election before the 
expiration thereof, changing the name of the circuit, 
assigning the duties of the prosecuting attorney to the 
attorney of another district, redividing one judicial circuit 
into two, or by changing or abolishing judicial circuits. 

27 C.J.S. District and Prosecuting Attorneys§ 16, at 550 (2009) (footnotes 

omitted). This treatise fwther states that "[i]fa prosecutor's official duties 

are prescribed by the state constitution, they cannot be increased or 

diminished by statute." Id., § 26, at 562. This black letter law was ignored 

by the superior court when it denied the State's request for entry of an order 

ousting Ms. Drummond from the office of the Island County Prosecuting 

Attomey. 
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C. Prosecuting attorneys are elected by the people in 
Washington to ensure autonomy and to prevent 
concentration of power in the county commissioners. 

The office at issue in this case is that of Island County Prosecuting 

Attorney. The office of prosecuting attorney is enumerated in the 

Washington Constitution. See Wash. Const. art. XI, sec. 5 ("The legislature, 

by general and uniform laws, shall provide for the election in the several 

counties of ... prosecuting attorneys"). 

Prosecuting attomeys have been elected in Washington since 1855.12 

This method of selecting a prosecuting attomey was the culmination of a 

trend toward locally elected officials which began around 1820. The purpose 

of electing, rather than appointing, prosecuting attomeys was to provide 

greater independence and freedom to exercise discretion and to provide 

accountability to local communities. See generally Michael Ellis, The 

Origin of the Elected Prosecutor, 121 Yale L.J. 1528 (2012); Joan E. Jacoby, 

The American Prosecutor: A Search for Identity 22 (1980); State v. Rice, 17 4 

Wn.2d 884, 904-05, 279 P.3d 849 (2012) . 

Washington's commitment to an independent prosecuting attorney 

is demonstrated by the restriction placed upon home mle counties. A home 

mle county may not shift the power, authority, or duties of the prosecuting 

attorney to some other office or officer and may not provide for the 

appointment of, rather than the election of, the prosecuting attorney. See 

Const. art. XI., sec. 4 ("Any home rule charter proposed as herein provided, 

12 See generally Laws of 1855, pg. 416, § 1; Laws ofl860, pg. 334, § I; Laws of 1863, 
pg. 408, § I; Laws of 1877, pg. 245, § I; Laws of 1879, pg. 92, § I; Laws of 1883, pg. 72, 
§ 1; Laws ofl885,pg. 59,§ I; Laws ofl889,pg. 304, § 2;Laws of1891, chapterV. 
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may provide for such county officers as may be deemed necessary to carry 

out and perform all county functions as provided by charter or by general 

law, and for their compensation, but shall not affect the election of the 

prosecuting attorney .... ");AGO 2015 No. 6, at 3 (2015) (Const. art. XI, 

sec. 4 "bars county home rule charters from converting the position of county 

prosecutor into a non-elected, appointive position"). 

As an elected officer, the prosecuting attorney owes his or her 

allegiance to the inhabitants of the county rather than to an appointing 

authority. See generally Michael Ellis, The Origins of the Elected 

Prosecutor, 121 Yale L. J. 1528 (2012) (explaining the factors that led to a 

shift from appointed prosecutors to elected prosecutors). As an elected 

officer, the prosecuting attorney may exercise his or her independent 

judgment without fear of repercussion from other branches of government 

or other government actors. See, e.g., Washington Canst. art. XI, sec. 8 

("The salary of any county ... officers shall not be ... diminished after bis 

election, or during his term of office"); State v. Heaton, 21 Wash. 59, 62, 56 

P. 843 (1899) ("The prosecuting attorney, in the faithful discharge of his 

duties, must exercise his independent judgment as to the prosecution or 

dismissal of an information or indictment, and it is in the interest of sound 

public policy that his discretion in the exercise of his duties should not be in 

any wise controlled by legal consequences unpleasant or unfavorable to 

himself."). 

The person that the citizens oflsland Cow1ty selected to perform the 

duties of the prosecuting attorney was Gregory Banks. Transferring some of 

his duties to a private attorney hired by the Board disenfranchised the public. 
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D. The prosecuting attorney's core functions include serving 
as legal advisor to the legislative authority and county 
officers. 

While constitution article XI, section 5, authorizes the legislature to 

prescribe the duties of the prosecuting attorney, the legislature may not 

interfere with the core functions that make them prosecuting attorneys. 

Rice, 174 Wn.2d at 905. The core functions of the prosecuting attorney are 

those that were assigned to the prosecuting attorney in the years leading up 

to the adoption of the constitution. See Melton, 192 Wash. at 388 ("In 

naming the county officers in§ 5, Article 11 of the constitution, the people 

intended that those officers should exercise the powers and perfonn the 

duties then recognized as appertaining to the respective offices which they 

were to hold."). 

The duties of the prosecuting attomey have remained largely 

unchanged since territorial days. By 1889, when the Washington 

Constitution was drafted, the prosecuting attorney, in addition to representing 

the territory or the state in all criminal matters, was the legal advisor to 

county officers and the legislative authority and was responsible for 

representing the territoty or county in civil actions in which the territory or 

county may be a party. 13 

The core duties ofthe prosecuting attomey are the same today. RCW 

36.27.020 provides, in part, that: 

13 See Laws of 1855, pg. 417, § 4; Laws of 1860, pg. 334, § 3; Laws of1863, pg. 408, § 
4; Laws of 1877, pg. 246-47, §§ 6-9; Laws of 1879, pg. 93-94, §§ 6-8; Laws of 1883, pg. 
73-74, §§ 10-13; Laws of 1885, pg. 61, §§ 5-8. Copies of these session Jaws may be found 
in appendix B 
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The prosecuting attorney shall: 

(I )Be legal adviser of the legislative authority, giving 
it his or her written opinion when required by the legislative 
authority or the chairperson thereof touching any subject 
which the legislative authority may be called or required to 
act upon relating to the management of county affairs; 

(2) Be legal adviser to all county and precinct officers 
and school directors in all matters relating to their official 
business, and when required draw up all instruments of an 
official nature for the use of said officers; 

(3)Appearforandrepresent the state, county, and all 
school districts subject to the supervisory control and 
direction of the attomey general in all criminal and civil 
proceedings in which the state or the county or any school 
district in the county may be a party; 

( 4) Prosecute all criminal and civil actions in which 
the state or the county may be a party, defend all suits 
brought against the state or the county, and prosecute actions 
upon forfeited recognizances and bonds and actions for tl1e 
recovery of debts, fines, penalties, and forfeitures accruing to 
the state or the com1ty; .... 

RCW 36.27.020 (emphasis added). 

The fact that the prosecuting attomey' s core function included the 

role of civil legal advisor to the collilty is further established in an Wlbroken 

line of attomey general opinions (hereinafter "AGO") and attorney general 

letter opinions (hereinafter "AGW")14 which establish that only the 

prosecuting attorney serves as the civil legal advisor for the county. 

"Although not controlling, these attomey general opinions are entitled to 

great weight." Thurston Countyv. City(J{Olympia, 151 Wn.2d 171,177,86 

14Courts frequently given deference to these informal letter opinions. See, e.g., Thurston 
County, 151 Wn.2d at 177 ("A 1974 attorney general letter opinion (AGLO) is particularly 
instructive here."); State ex rel. Evergreen Freedom Foundation v. Wash. Educ. Ass 'n, 111 
Wn. App. 586, 602, 49 P.3d 894 (2002) ("the trial court properly adopted the test from a 
1973 Attorney General Letter Opinion"). 
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P.3d 151 (2004). One reason why significant weight is given to an AGO is 

that the opinion "represent[ s] the considered legal opinion of the 

constitutionally designated 'legal adviser of the state officers.' Wash. Const. 

art. III, § 21." Five Corners Family Farmers v. State, 173 Wn.2d 296, 308, 

268 P.3d 892 (2011). 

In AGO 1907-08, p. 113 (1907), the attorney general's office 

identified the legal advisor for the county and explained the restrictions 

placed upon other attorneys when the office of prosecuting attorney is 

occupied. In response to a question from the Whatcom County assessor, the 

attorney general stated that: 

Your official legal adviser is the prosecuting attorney of your 
county, and it is not within the official duties of this office to 
advise, except through the prosecuting attorney's office. 
However, with the consent of the latter we reply ... 

In 1937, the attorney general's office sought to clarify who is 

authorized to provide legal opinions to county connnissioners. In AGO 

1937-38, p. 84 (1937), the attorney general explained that no attorney could 

provide advice to a county commissioner without the consent of the 

prosecuting attorney: 

As a cow1ty commissioner, your legal adviser is the 
prosecuting attorney and as he has not invited me to give an 
opinion I must refer you to him ... 

It is of paramount importance that you know who your 
legal adviser is, for his advice alone will protect you as a 
public official. 

A copy of this letter is being forwarded to the 
prosecuting attorney of Spokane county, as your legal adviser, 
and we respectfully request that you take up all matters of a 
legal nature with llinl. 
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AGO 1937-38, p. 84, at p. 84 and 86. 

The attomey general opined in AGO 1937-38,p. 190 (1937), that the 

county planning commission could not hire an attorney to advise the 

commission in their duties of advising the com1ty commissioners. The 

prohibition stemmed from the fact that the county commissioners are amply 

provided with legal services through the prosecuting attomey. AGO 193 7-

38, p. 190, at 192. The attomey general further opined that "no rules of 

statutory construction" allowed a statute which authorized the commission 

to "employ such employees and expert consultants as are deemed necessary 

for its works" to be construed as allowing the commission to employ an 

attorney. !d. 

Changes to the core duties of the prosecuting attomey require a 

constitutional amendment. See AGLO 1973, No.115; 15 AGLO 1974 No. 15 

atn 1. Cf State ex rei. Hamilton v. Troy, 190 Wash. 483, 486P.2d413, 110 

A.L.R. 1211 (193 7) (changing the name of"prosecuting attomey" to "district 

attomey'' requires a constitutional amendment). A constitutional amendment 

requires a two-thirds vote of both branches of the legislature, followed and 

confirmed by a vote of the people. See Wash. Const. art. XXIII, sec. 1. 

E. The Board of County Commissioners may not 
disenfranchise the voters by retaining someone else to 
perform some or all of the core duties of a separately 
elected official. 

A board of com1ty commissioners is assigned many responsibilities. 

The most sweeping responsibility is "the care of the com1ty property and the 

management of the county funds and business ... and such other powers as 

15 A copy ofthis AGLO and the other cited AGOs may be found in appendix C. 
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are or may be confened by law." RCW 36.32.120(6). This responsibility 

and the other duties assigned to the county legislative authority require a high 

degree of cooperation with separately elected county officials. 

At times, a board of county commissioners may lack confidence in 

a separately elected official. The lack of confidence may arise from the 

separately elected official's relative inexperience, education, choice of 

employees or deputies, political affiliations, or differing priorities. 

Sometimes the lack of confidence arises from some general disharmony in 

the personal relationship between the separately elected official and 

members of the legislative authority. Whatever the source of the discord, a 

board of county commissioners may not hire or fn·e the separately elected 

official. See generally Osterv. Valley County, 2006MT 180,333 Mont. 76, 

140 P.3d 1079, 1084 (2006) ("the Commissioners may neither hire nor fire 

the county attorney once the voters have elected him"). Nor may the county 

legislative authority disenfranchise the voters by retaining someone else to 

perform some or all of the duties of the separately elected county official. 

Salt Lake County Comm 'n v. Short, 199 UT 73, 985 P.2d 899, 907 (1999) 

("the Conunission cannot hire outside counsel to advise it when it disagrees 

with the advice of the elected attorney, or when it does not like the manner 

in which that person perfmms the duties of the office"); Hoppe v. King 

County, 95 Wn.2d 332, 340, 622 P.2d 845 (1980) (public funds may not be 

expended on a private attorney merely because a public official disagrees 

with the judgment of the prosecuting attorney). 

In Northwestern Improvement Co. v. McNeil, 100 Wash. 22, 170 

Pac.338 (1918), this Court expressly rejected a board of county 
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commissioners' claim that the general power confetred upon the legislative 

authority to manage the county business, RCW 36.32.120(6), allowed the 

board to hire a private person to perform the core functions ofthe separately 

elected county official. Holding that the county commissioners exceeded 

their authority in hiring an expert to value undeveloped coal and timber 

lands, this Couti noted that regardless of the circumstances, the county 

commissioners may not disenfranchise the voters by installing a private 

individual to perform the duties of a separately elected county officer. 

Northwestern Improvement Co., 100 Wash. at 33. 

The Northwestern Improvement Co. Court identified the mischiefthat 

allowing commissioners to contract with a private individual to perform a 

separately elected county officer's duties would foster, as follows: 

In the final analysis this case comes down to one question: 
Whether the county commissioners, however necessary a 
thing may seem to be, have the power to appoint a private 
individual to do a thing, or perform a duty, which the law 
imposes upon one of the regular county officers --one who is 
charged with the doing of the very thing sought to be 
accomplished by independent contract with a stranger to the 
county. If this contract were to be upheld, the cmmty 
commissioners might, by entering into one or many contracts, 
entirely usurp the powers ofthe county assessor and functions 
of his office on the theory that he, or they, were incompetent 
to make valuations on any one, or all classes of property; .. 

Northwestern Improvement Co. 100 Wash. at 33. 

In other words, allowing such contracts would be a return to the 

patronage system of the legislative body appointing other county officers 

rather than the election of such officers. This is contrary to Washington's 

Constitutional Convention's strong preference for decentralized govennnent 

that is directly accountable to the people. See Rice, 174 Wn.2d at 900-01 
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(Washington's constitution divides government into three branches for the 

protection of individuals against centralized authority and abuse of power), 

and at 904-05 (Washington's constitution provided for locally elected 

officials to increase democratization and further diffuse governmental 

power). 

The Court did suggest that the legislature could act to fill the 

perceived "expertise gap" that led the commissioners to retain a private 

individual to value undeveloped coal and timber lands. Northwestern 

Improvement Co., 100 Wash. at 31. Within a decade, the legislature enacted 

Laws of 1925, Ex. Sess., ch. 130, § 56, which authorized the assessor to 

retain expert appraisers to assist in the valuation of property. While the 

commissioners needed to authorize payment for the experts, the assessor 

made the achJal appointment. Id. This legislation honored the strong 

preference for decentralized government that is directly accountable to the 

people that permeates the Washington Constitution.16 

The prohibition upon a board of county commissioners hiring a 

16TI1e policy that imbued the 1925 legislation is still honored today. See RCW 36.21.011 
(authorizing the assessor, rather than the county commissioners, to retain expert appraisers). 

The legislature has similarly authorized prosecuting attorneys to retain private 
attomeys when the prosecutor believes specialized assistance is required. See RCW 
36.27.040. Prosecuting attorneys throughout the state utilize this authority. See generally 
CP 284-293, 642-676. 

Prosecutor Banks consented to or acquiesced in the employment of private counsel 
on eighteen oftwentyoccasions. See generally CP 110-111 atmJ 110-111,398-399,761-62 
at '1[2. Prosecutor Banks withheld his consent as to Ms. Dnunmond for rational and cogent 
reasons, including problems caused by the County's use of outside com1sel in the 1990s and 
2000s) the expense of outside counsel, a desire to cultivate institutionallmowledge) a desire 
that county officials are uniformly advised in areas of government transparency) a belief that 
someone with an tmdc,.tanding of pending GMA litigation, the unique geography oflsland 
County, and local politics is best able to serve the citizemy. See generally CP 393-95, 399-
400,404-05, 1227-1244, 1299-1300, 1302. 
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private person to perform the duties of a separately elected county officer 

applies with greater force to the office of prosecuting attorney. The elected 

official in Northwestern Improvement Co. was the assessor. The office of 

cow1ty assessor is solely a creature of statute, while the office of county 

prosecuting attorney has constitutional stature. Compare Const. art. XI, sec. 

5 ("The legislature, by general and Wliform laws, shall provide for the 

election in the several cotmties ofboards of coW1ty connnissioners, sheriffs, 

county clerks, treasurers, prosecuting attorneys and other coW1ty, township 

or precinct and district officers, as public convenience may require, and shall 

prescribe their duties, and fix their terms of office:"), with Laws of 1889, pg. 

304, sec. 2 ("The officers of the coW1ty shall be: One county sheriff, one 

coW1ty clerk, one coW1ty auditor, one coW1ty treasurer, one county 

attorney, 1171 one county assessor. .. "). 

In 1937, this Court rejected the notion that the legislature may 

authorize one elected official to retain a private person to perform the duties 

of a separately elected official. See State ex rel Johnston v. Melton, supra. 

17The Legislature realized its error in calling the office "county attorney." Laws of 1891, 
chapter V, pg. 6, sec. I clarified that the reference to "county attorney" actually should read 
"prosecuting attorney." Laws of 1891, chapter V, pg. 6 (I-I.B. No. 99) stated that: 

Section I. That all officers elected as county attorneys at the last 
general election be, and they are hereby declared to be, prosecuting 
attorneys for the counties for which they were respectively elected, and 
shall be known and designated as such, and perform all the duties 
prescribed by law as the duties ofthe prosecuting attorneys. 

Section 2. Whereas, doubt exists as to the duties of prosecuting 
officers; therefore, an emergency exists, and this act shall take effect 
immediately upon its passage and approval. 

The emergency clarification was required because a change in the name of one of the 
constitutional offices requires a constitutional amendment. State ex ret. 11amilton v. Troy, 
190 Wash. 483,486 P.2d413, 110 A.L.R. 1211 (1937). 
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In Melton, this Court declared a statute that authorized the prosecuting 

attorney to appoint investigators, who would be imbued with "the same 

authority as the sheriff of the county," unconstitutional. This Court held that 

the legislature, by statute, cannot transfer the duties of one elected officer to 

other elected officers: 

The act under construction expressly provides that, in 
each county of the state, important powers and functions, 
which belonged to the sheriff at the time our constitution was 
adopted and "from time immemorial," may be exercised by 
persons not elected by the people but appointed by the 
prosecuting attorney. If the legislature has the power to do 
that, it can, by a similar law, provide that some other official 
may appoint persons to operate the county jail. It could also 
provide that the sheriff should appoint persons with "the 
same authority as" the prosecuting attorney to prosecute 
criminals "anywhere in the county," and such enactments 
might be multiplied until a condition was brought about 
where the greater part of the governmental functions of the 
county would be executed by appointees. This cannot be 
done. The people have the constitutional right to elect the 
persons who shall perform the county governmental 
functions. 

Melton, 192 Wash. at 389. 

This Comt reached a similar conclusion in State v. Gattavara, 182 

Wash. 325, 47 P.2d 18 (1935). Gattavara, a case that predated RCW 

43.10.06718 by six years, involved an action brought in the name ofthe State, 

18RCW 43.10.067, which was initially enacted by Laws of 1941, ch. 50, sec. 4, crmently 
provides that: 

No officer, director, administrative agency, board, or commission of the 
state, other than the attorney general, shall employ, appoint or retain in 
employment any attorney for any administrative body, department, 
commission, agency, or tribunal or any other person to act as attomey in 
any legal or quasi legal capacity in the exercise of any of the powers or 
performance of any of the duties specified by law to be performed by the 
attorney general, except where it is provided by law to be the duty of the 
judge of any court or the prosecuting attorney of any county to employ or 
appoint such persons: PROVIDED, That RCW 43.10.040, and 43.10.065 
through 43.10.080 shall not apply to the administration of the cmmnission 
on judicial conduct, the state law library, the law school of the state 
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on behalf of a state agency, to collect industrial insurance and medical aid 

delinquent premiums and statutory penalties from the employers. The 

employers filed a motion to quash the summons and dismiss the action 

because it was brought by an attorney who was employed by the Director of 

Labor and Industries rather than by the attorney general. Gattavara, 182 

Wash. at 326. Although Laws of 1933, chapter 193, p. 909,19 specifically 

empowered the director of labor and industries to retain a lawyer other than 

the attorney general, this Court held that an attomey retained pursuant to the 

statute could not institute suit without the express prior consent of the 

attomey general. Gattavara, 182 Wash. at 332-33. This conclusion was 

mandated by the Washington Constitution's creation ofthe office of attorney 

general to serve as a check on other branches of government. !d. 

While Melton dealt with a statute that disenfranchised the voters with 

respect to the sheriff and Gattavara dealt with a statute that disenfranchised 

the voters with respect to the attorney general, other jurisdictions have 

considered similar statutes that allowed the county legislative branch to hire 

private attorneys to perform some of the functions of the prosecuting 

attorney. The North Dakota Supreme Court addressed the constitutionality 

university, the administration of the state bar act by the Washington State 
Bar Association, or the representation of an estate administered by the 
director of the department of revenue or the director's designee pursuant 
to chapter 11.28 RCW. 

The authority granted by chapter 1.08 RCW, RCW 44.28.065, aud 
47.01.061 shall not be affected hereby. 

19Laws of 1933, chapter 193, p. 909, provided, in pmtincnt part, that: 

The director of labor and industries shall have power to authorize any 
employee of the department who is an attorney admitted to practice law in 
the state of Washington to appear for the deparbnent in any action 
instituted for the purpose of collecting industrial insurance premiums. 
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of a statute that allowed the governor to appoint an attorney to serve as a 

deputy enforcement commissioner to enforce the state's prohibition laws. 

The deputy enforcement commissioner had the power to perform the duties 

of the county attorney. Ex Parte Corliss, 16 N.D. 470, 114 N.W. 962, 963 

(1907). The statute was held unconstitutional as a violation of 

those provisions of our constitution by which the people 
reserved the light to have the public functions which are 
attempted to be conferred upon the officers created by such 
act discharged by officers of their own selection. In other 
words, the people in framing the constitution, were careful to 
safeguard this right in unmistakable language by providing, 
in effect, that certain public duties should be performed by 
persons elected by them; and among the public duties to be 
only thus performed are those pertaining to the offices of 
state's attorneys and sheriffs. 

Corliss. 114 Wn.2d at 963. 

The Corliss court held that the legislative assembly's clear intention 

in enacting the statute at issue was to displace the regularly elected state's 

attorney. !d. at 964. Despite the North Dakota Constitution's provision that 

stated the duties of the elected county officers shall be prescribed by the 

legislature,"' the court rejected the argument that the legislative assembly 

20North Dakota Constitution 1889, art. X, sec. 173, was substantially similar to 
Washington Constitution art. XI, sec. 5. Section 173 ofthe North Dakota Constitution that 
was in effect when the Corliss decision was issued stated as follows: 

Section 173 ofthe Constitution: "At the first general election held after the 
adoption of this Constitution, and every two years thereafter, there shall be 
elected in each organized com1ty in the state, a county judge, clerk of 
coUit, register of deeds, county auditor, treasurer, sheriff and state1s 
attorney, who shall be electors of the county in which they are elected, and 
who shall hold their offices until their successors are elected and qualified. 

"T11e legislative assembly shall provide by law for such other county, 
township and district officers as may be deemed necessary, and shall 
prescribe the duties and compensation of all county, township and district 
officers. 

"The sheriff and treasurer of any county shall not hold their respective 
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may take away a portion of the officer's duties and confer them upon other 

officers not elected by the people. Corliss, 114 N.W. at 965. While 

aclmowledging that the legislature may change the duties of the enumerated 

officers as the public welfare may demand, the legislature lacks the ':power 

to strip such offices, even temporarily of a portion of their inherent functions 

and transfer them to officers appointed by central authority." !d. The 

Corliss opinion supports its conclusion with a comprehensive summary of 

cases from other jurisdictions in which statutes were declared 

unconstitutional because they allowed a person, who had not been elected to 

the position named in the constitution, to perform some of the functions 

essentially and inherently connected with the office. !d. 

F. Other states expressly prohibit a county legislative 
authority from displacing the separately elected county 
attorney by hiring a private counsel to perform the county 
attorney's duties. 

The North Dakota Supreme Court's opinion in Corliss is consistent 

with tl1e decisions of seven additional sister states. The Arizona courts have 

considered the scope of the county legislative authority's inherent power to 

replace the duly elected county attorney with a private attomey. The Arizona 

cases are persuasive authority as their county attorney is a constitutionally 

created elected office. See Arizona Const. art. XII, sec. 3.Z' The core 

offices for more than four years in succession." 

Daly v. Bee1y, 45 N.D. 287, 178 N.W. 104, 109 (1920) (quoting the North Dakota 
Constitution of 1889). 

21The Arizona Constitution art. XII, sec. 3, cunently states, in pertinent part, that "[t]here 
are hereby created in and for each organized County of the State the following officers who 
shall be elected by the qualified electm~ thereof: a Sheriff, a County Attorney, a Recorder, a 
Treasurer, an Assessor, a Superintendent of Schools and at least three Supervisors, each of 
whom shall be elected ... " 
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functions of the Arizona county attorney are similar to the core functions of 

the Washington prosecuting attorney. Compare A. R. S. § 11-53222 with 

RCW 36.27.020. The Arizona board of supervisors has the same power to 

control litigation as does the Washington board of cotmty commissioners. 

Compare A.R.S. § 11-251(14) ("Direct and control the prosecution and 

defense of all actions to which the county is a party, and compromise 

them."), with RCW 36.32.120(6). 

The Arizona Supreme Comi held that the board of supervisors 

generally does not have the authority to employ private counsel to advise the 

board and other county officers or employees. Board of Supervisors of 

Maricopa County v. Woodall, 120 Ariz. 379,586 P.2d 628,631 (1978). In 

an opinion that surveys decisions from a number of other jurisdictions, the 

court based its decision on the creation of the "Office of County Attomey'' 

in the Arizona Constitution and the existence of a statute, A.R. S. § ll-

532(A)(7), that is substantially similar to RCW 36.27.020. Woodall, 586 

P .2d at 631. The Arizona Supreme Court recognized a single exception to 

this mle, permitting a county board to hire outside counsel to provide legal 

advice if the county attomey refuses to act, is incapable of acting, or is 

otherwise unavailable. Id. at 382. See also Romley v. Daughton, 252 Ariz. 

521,241 P.3d 518, 521 (Ariz. App. 2010) (private cotmsel maybe employed 

to provide advice to the board when the county attomey has a conflict of 

interest). In other words, outside counsel may be retained under the same 

circumstances as will allow for the appointment of a special prosecutor 

22 Arizona Revised Statute § 11-532 is reproduced in appendix D. 
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pursuant to RCW 36.27.030. See, e.g., Osborn v. Grant County, 130 Wn.2d 

615, 629, 926 P.2d 911 (1996) (county clerk is entitled to funds to pay 

private com1sel who provided legal advice when prosecuting attorney was 

unable to do so due to a conflict of interest and the prosecutor did not 

appoint a special ortemporarydeputyunder RCW36.27 .040 to provide legal 

advise to the clerk). 

Wiili respect to litigation, the Arizona courts allow the board of 

supervisors to retain outside litigation counsel without the consent of the 

county attorney. Woodall, 586 P.2d at 631-32; Pima County v. Grossetta, 54 

Ariz. 530, 97 P.2d 538, 542 (1939). A board of supervisors, however, may 

not substantially displace ilie county attorney or disregard or supersede the 

county attomey as the law officer of the county by ilie wholesale transfer of 

litigation matters to private counsel. Romley, 241 P.3d at 523. Hiring 

outside counsel for litigation matters requires a case-by-case detennination 

as to whether the county attorney is unavailable, or whether there is 

sufficient disagreement about legal strategy to justify hiring outside counsel. 

Litigation may not be referred to outside counsel due to "some general 

dishannony in the personal relationship between the County Attorney on one 

hand and members of the Board on tl1e other." !d. 

California's courts placed the same limits upon a county legislative 

authority's retention of private counsel in the years preceding the adoption 

of the Washington Constitution and in the decade following the adoption of 

the Washington Constitution. These California cases are persuasive 

authority in Washington as the Washington Constitution borrowed heavily 
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from the Califomia Constitution?' See, e.g., Rice, 174 Wn.2d at 904; 

Charles M. Gates, Foreword to The Journal of the Washington State 

Constitutional Convention 1889, at v (Beverly Paulik Rosenow ed., 1962) 

(Washington convention tended to copy the constitutions of other states); 

The Journal of the Washington State Constitutional Convention 1889, at 716 

n. 8 ("Systems of County Govemment: Cal. Cons!. (1879), Art. 11, sec. 4. 

[Identical. ]"24
); !d., at 718 n. 10 ("County Officers, Compensation of: Cal. 

Cons!. (1879), art. 11, sec. 5. [Identical except for slight word change.]""). 

In Califomia, the county board was allowed to engage outside 

counsel for purposes of litigation. This power arose from implication from 

the county board's power to control litigation to which the county is a party. 

See generally Lassen County v. Shinn, 88 Cal. 510, 26 P. 365 (1891); 

Hornblower v. Duden, 35 Cal. 664, 670-71 (1868). The cmmty board could 

not, however, retain outside counsel to provide legal advice. See generally 

Merriam v. Barnum, 116 Cal. 619, 48 P. 727, 727-28 (1897) (board of 

23Califomia's second constitution, which was adopted in 1879, was the version in effect 
when Washington's Constitutional Convention met. The 1879 California Constitution was 
adopted, in part, to reduce the state legislature's interference in local affairs. See generally 
Jared Eigerman, Calffornia Counties: Second-Rate Localities or Ready-Made Regional 
Governments?, 26Hastings Cons!. L.Q. 621, 639 (1999). The 1879 CalifomiaConstitution 
has been amended multiple times. See Strauss v. Horton, 46 Cal. 4th 364, 386, 207 P.3d 48 
(2009) (stating that "more than 500 amendments to the Califomia Constitution have been 
adopted since ratification ofCalifomia' s current Constitution in 1879"). The persuasive value 
of California opinions is dependent upon the actual language of the relevant constitutional 
provision on the day the opinion was issued. 

24This provision of California's 1879 constitution was repealed June 27, 1933. Cases 
decided prior to the repeal are no longer followed by California courts. See, e.g., Ogle v. 
Eckel, 49 Cal. App. 2d 599, 122 P.2d 67 (1942) (after the 1933 repeal offmn1er California 
Const. art. XI, section 4, the legislature was free to establish the office of county counsel and 
to allow the board of supervisom to appoint a county counsel). 

25This section of California's 1879 constitution was amended November 3, 1908, 
November 6, 1928, June 27, 1933, November 7, 1944, November 6, 1962, and repealed June 
2, 1970. 
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supervisors did not have the power to employ a special counsel "to attend 

[the] board on all matters pertaining to the reconstruction of the courthouse, 

insurance matters, etc." as "the district attorney, and no one else, shall be and 

act as the legal adviser of the board, with power to the board, however, to 

employ additional and special counsel to assist the district attorney in the 

prosecution or defense of suits to which the county may be a party"). 

The Idaho constitution created the office of district attorney and 

provided that the district attorney serve as legal counsel to the boards of 

county commissioners. Idaho Const. art. V, sec. 18; Idaho Laws 1891-92, 

p. 4 7. The Idaho constitution, m1like the Washington constitution, 

specifically allows a board of collilty commissioners to employ com1sel. See 

Former Idaho Const. art. XVIII, sec. 6 ("The county commissioners may 

employ counsel when necessary."). Despite this affirmative grant of 

authority to the board of county commissioners, the Idaho Supreme Court 

declared a contract that retained a private attorney to "act as attorney and 

legal adviser for [the board] for the term of two years," to be "llilauthorized, 

illegal and void." Meller, 35 P. at 713. 

The court, citing to Cooley's Constitutional Limitations, found the 

contract to be llillawful due to its assigning acts and duties to be performed 

by the constitutionally created officers of district attorney and attorney 

general to the private counsel. !d. at 715. In rejecting the arguments asserted 

by the board in defense of the contract, the court stated as follows: 

In the contract under consideration, the board of 
commissioners have not only provided for the perfomm1ce 
by their employee of the duties of the district attorney, but 
they have gone further, and invested him with the functions, 
and imposed upon him the duties, which the law assigns to 
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the attorney general. Are boards of county commissioners 
within the law, and amenable to its provisions, or are they, as 
would almost seem to be assumed by some of them, at least, 
"a law unto themsleves"? The system of district attorneys, as 
contradistinguished from county attorneys, had existed from 
the organization of the ten·itory to 1883, and, while the 
authority of the board of county commissioners to employ 
counsel, whenever a necessity therefor arose, was never 
questioned, it was never assumed or claimed that such board 
had the power to employ an attorney generally, and pay him 
such compensation as they saw fit. ... The contention of 
counsel for plaintiff in error, that the exercise of discretion by 
the board of county commissioners is not reviewable by the 
courts, is not only unmaintainable; it is directly opposed to 
the plain provisions of the statute. (Rev. Stats., sec. 1776.) 
The recognition of such a rule would leave the people of the 
state entirely in the hands of the boards of county 
commissioners. While we recognize the right of the board of 
county commissioners, as expressed in the constitution, "to 
employ counsel when necessary," we do not assent to the 
construction of that provision claimed by the plaintiff in 
error--that it gives to the boards unbridled license to establish 
a new office, and to devolve upon an officer unlmown to the 
constitution and ti1e statutes the functions and duties which 
the law has already affixed to another officer or office. The 
board of county commissioners may, when ti1e necessity 
exists, employ counsel, but that necessity must be apparent, 
and ti1e action ofthe board in each case is subject to review 
by tbe courts. To hold otherwise would, as we have already 
stated, be to leave the taxpayers of the state at the mercy of 
the boards of county commissioners, without remedy. The 
judgment of the district court is affirmed, with costs. 

Meller, 35 P. at 715 (citations omitted). 

Ultimately, the Idaho Supreme Court reached the same balance with 

respect to a board hiring plivate counsel as the California Supreme Court 

reached. A board could lawfully hire private counsel to assist in discrete 

civil actions. A board could not hire private counsel to fumish general legal 

advice. Compare Mellerv. Board of Commissioners ofLogan County, supra 

(illegal for board to employ an attomey to act by the year as legal adviser for 

the county), withBarnardv. Young, 43 Idaho 382,251 P.l054 (1926) (lawful 

32 



to hire attorneys to aid prosecution of certain county suits). 

Kansas, another state with a county attorney whose duties are similar 

to those of Washington prosecuting attorneys, generally prohibits county 

commissioners from employing a private counsel to perform the duties of the 

county attorney without the county attorney's consent. See Clough & Wheat 

v. Hart, 8 Kan. 487, 493-95 (1871). The restrictions on the retention of 

private counsel stems from the status of the county attorney as an elected 

officer: 

The county attorney is elected by the people of the 
county and for the county: Gen. Stat., 283, § 135. He is the 
counsel for the county, and cannot be superseded or ignored 
by the com1ty commissioners. His retainer and employment 
is from higher authority than the county commissioners. The 
employment of a general attorney for the county is not by the 
law put into the hands of the county commissioners, but is put 
into the hands of the people themselves. The county attorney 
derives his authority from as high a source as the county 
connnissioners do theirs, and it would be about as reasonable 
to say that the county attorney could employ another board of 
commissioners to transact the ordinary business of the county 
as it is to say that the county commissioners can employ 
another attomey to transact the ordinary legal business ofthe 
county. Both would be absurd. It is the duty of the county 
attorney to give legal advice to the county commissioners, 
and not theirs to furnish legal advice to or for him. 

Clough & Wheat, 8 Kan. at 494. 

Maryland addressed a statute that created the office of state 

prosecutor as an independent unit in the executive branch that was, for 

administrative purposes only, placed within the office ofthe attorney general. 

Murphy v. Yates, 276 Md. 475, 348 A.2d 837, 838 (1975). The new officer, 

who was selected by a special committee, was assigned the responsibility for 

investigating and prosecuting criminal offenses under the state election laws 

and conflict of interest laws. !d. 
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The act creating the office of state prosecutor was declared 

unconstitutional on two grounds. First, the act was improper in that it 

transferred duties of the constitutional offices of State's Attorney and of 

attorney general to the legislatively created position of state prosecutor. 

Murphy, 348 A.2d at 844-46. Second, the act transferred the power from 

what has traditionally been an elected official to an appointed official. !d., 

at 848. Ultimately, the court concluded that "[p ]raiseworthy though the 

purpose of the General Assemblymight have been in enacting the legislation, 

the result can only be validly achieved by a constitutional amendment." 26 !d. 

Ohio applied the rule that an appointed individual cannot perform the 

duties assigned to an elected official in a quo warranto case that saw the 

ouster of three attorneys from the position oflegal counsel and assistant legal 

counsel. See State ex rei. Cline, 21 Ohio C.D. 236, 31 Ohio C.C. 236, 12 

Ohio C. C. (n.s.) 103 (1909). The three attorneys were employed by the board 

of county commissioners to serve as legal counsel for a term of three years. 

!d., at 104. The contracts were entered into pursuant to a statute which 

provided that 

"Whenever, upon the written request of the prosecuting 
attorney, the board of county commissioners of any county 
deem it advisable, it may employ legal counsel and the 
necessary assistants upon such terms as it may deem for the 
best interests of the county, for the performance of the duties 
herein enumerated. Such counsel shall be the legal adviser of 
the board of county commissioners, and of all other county 
officers, of the annual county board of equalization, the 
decennial county board of revision, and the board of review; 
and any of said boards and officers may require of him 

26The Mmyland Constitution was amended in the wake of the Murphy opinion, thereby 
permitting the creation of a State Prosecutor by act of the General Assembly. See In re 
Speciallnvestigation No. 244,296 Md. 80,459 A.2d 1111, 1114 (1983). 
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written opinions, or instructions in any matters connected 
with their official duties. He shall prosecute and defend all 
suits and actions, which any of the boards above may be a 
party, and shall also perform such duties and services as are 
now required to be performed by the prosecuting attorneys 
under Sections 799, 1274, 1277, 1278a and 3977 of the 
Revised Statutes, and as may at any time be required by said 
board of county commissioners ... 

Cline, 12 Ohio C.C. (n.s.) at 105 (quoting Section 845 of the Revised 

Statutes of Ohio). 

The court declared that the statute ran afoul of the Ohio 

Constitutional provision that required the election of all county officers. I d. 

The statute purported to make the three attorneys "officers" by authorizing 

the attorneys to perfonn duties and services assigned to the prosecuting 

attorney. Id., at 106-108. The court determined that a quo wananto 

proceeding was the proper method of ousting them from their "office" 

because their appointments were invalid due to the unconstitutionality of the 

statute. Cline, 12 Ohio C.C. (n.s.) at 108. 

Utah also holds that a County "Commission cannot hire independent 

counsel to serve in an advisory capacity." Short, 985 P.2d at 910. In Utah, 

as in Washington, a statute provides that the separately elected county 

attorney is the legal advisor to the county. Short, 985 P .2d at 905. In Utah, 

as in Washington, the commission "is mandated to govem the County, as 

both the legisaltive and executive branches of government." Short, 985 P .2d 

at 906. In Short, as in the present case, a dispute arose between the county 

attorney and the county commission as to their respective roles and as to 

whether the county commission could hire independent com1sel. The Utah 

Supreme Court ultimately resolved the issue in a manner that is consistent 
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with this Court's cases: 

Although this is a question of first impression for this 
court, we recognize the generally-held rule that, "where a 
statute authorizes legal counsel charged with the duty of 
conducting the legal business of a governmental agency, 
contracts with other attorneys for legal services are void." 
Board of Supervisors of Maricopa County v. Woodall, 120 
Ariz. 379, 586 P.2d 628, 630 (Ariz. 1978); see also 10 
McQuillan, Municipal Corporations § 29.12 (3d ed. 1999). 
Where the public elects an officer who is to perform all 
duties of an attorney for a governmental entity, they expect 
that that person will perform all duties within the scope of 
that office unless disabled from doing so by some ethical or 
legal rule. This rule prevents those who are agents of the 
governmental entity, as, for example, county commissioners, 
from going around the elected attorney when they may not 
like the legal advice given, or are dissatisfied with the skills 
of the county attorney. 

But there are situations where the county attomey is 
unwilling or unable to perform his or her duties, and the 
county cannot be left without representation. An example of 
such a situation is in Carbon County v. Hamilton, 48 Utah 
503, 160 P. 765 (Utah 1916). There, the county commission 
hired independent counsel to prosecute the county attorney 
for not faithfully pe1forming his duties. We held that when 
"the county attorney is the accused party, or is otherwise 
disqualified, why may not such commissioners employ other 
counsel and allow them reasonable compensation for their 
services? If they may not do that, then they carmot discharge 
the duties imposed on them." 160 P. at 768 (emphasis added). 
Although Carbon County established that it is proper for a 
county commission to hire independent counsel, it did not 
spell out when the county attorney could be considered 
"disqualified." Cases in other jurisdictions provide some 
guidance as to when a govermnental entity or official is free 
to hire counsel other than the elected one designated by 
statute. The facts of these cases add little to our discussion, 
but a fair summary of the cases seems to be that the right to 
hire outside counsel for any purpose, whether for advice or 
litigation, arises only when the public attorney "refuses to act 
or is incapable of acting or is unavailable for some other 
reason." Woodall, 586 P.2d at 631 (citing Cahn v. Town of 
Huntington, 29 N.Y.2d 451, 278 N.E.2d 908, 910, 328 
N.Y.S.2d 672 (N.Y. 1972)). A conflict of interest is sufficient 
to malce a public attomey "unavailable" or "disqualified." See 
Gesmonde, Pietrosimone, Sgrignari, Pinkus and Sachs v. City 
of Waterbury, 231 Conn. 745,651 A.2d 1273, 1276 (Conn. 
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1995). We think that these are reasonable iterations of the 
general rule applied in our Carbon Cotmty case. 

Returning to the present case, section 17-18-2 of the 
Code makes the County Attorney the legal adviser of the 
County. If that designation is to mean anything, then the 
County must be represented by the elected attorney in all 
matters falling within the scope of the attorney-client 
relationship unless that person cannot act, either because of 
a refusal to do so, an incapacity, or a disqualification, as by 
a conflict of interest. That means that the Cmmnission cannot 
hire outside counsel to advise it when it disagrees with the 
advice of the elected attorney, or when it does not like the 
manner in which that person performs the duties ofthe office. 
On the other hand, as in Carbon County, if the elected 
attorney cannot or will not fulfill the role assigned by statute 
as attorney to the governmental entity, then the agents of the 
entity may retain outside counsel to perforn1 those duties that 
the elected attorney cannot or will not perform. 

T11e determination of whether an elected attorney 
"refuses to act, is incapable of acting, or is unavailable for 
some other reason" obviously is a critical and fact-intensive 
issue. Leaving this determination in the hands of either party 
can lead to untoward results. For example, the Commission 
may want to malce a determination that the County Attorney 
is unable or unwilling to act when the attorney finds the 
Commission's proposed course of action to be unlawful. On 
the other hand, the County Attorney may never admit he is 
unable or unwilling to perform his duties, thereby paralyzing 
county government .... 

It is certain that county attomeys and com1ty 
commissions will occasionally disagree about whether a 
county attorney has refused to, is incapable of, or is otherwise 
unavailable to act as legal counsel for the conunission. There 
are several options for resolving such conflicts. But we want 
to malce it clear that the conflict must be resolved before the 
Commission may hire independent counsel to fill any void. 
The County Attorney is the legal representative for the 
County and cmmot be displaced by the Cmmnission without 
tbe agreement of the attorney or a formal declaration by an 
appropriate authority that the attomey is unavailable to act in 
that capacity. 

Short, 985 P.2d at 907-908. 
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G. The Board's utilization of RCW 36.32.200 to hire Ms. 
Drummond violates the Washington Constitution. 

The contract between Ms. Drummond and the Board represents an 

unconstitutional use ofRCW 36.32.200. The State consistently presented this 

"as applied" challenge to the Board's attempt to grant Ms. Drummond a de 

jure right to perform the duties contained in Resolution C-48-15. The trial 

court, however, failed to address the "as applied" challenge in its decision 

granting Ms. Drummond and the Board's summary judgment motions. See 

RP 3 ("I'll find that I don't believe that the statute has been shown to be 

clearly erroneous or unconstitutional on its face beyond a reasonable doubt"). 

The State is not seeking a ruling declaring RCW 36.32.200 is facially 

unconstitutionaL" Such a challenge would be properly rejected as there are 

some circumstances in which RCW 36.32.200 can be applied 

constitutionally. However, a facially constitutional statute may not be 

utilized or applied in an unconstitutional manner. 

The difference between an "as applied" challenge and a "facial" 

challenge is explained by this Comt as follows: 

An "as applied" challenge occurs where a plaintiff 
contends that a statute's application in the context of the 
plaintiff's actions or proposed actions is unconstitutional. If 
a statute is held tmconstitutional as applied, it cannot be 
applied in the futme in a similar context, but it is not 
rendered completely inoperative. A statute is rendered 
completely inoperative if it is declared facially 
unconstitutional. However, a facial challenge must be 

27Nonetheless, the State, in an abundance of caution, served the attorney general with a 
copy of the information in this matter and with a copy of the notice of appeal. See generally 
RCW 7.24.110 ("fu any proceeding which involves the validity of a municipal ordinance or 
fi·anchise, such municipality shall be made a party, and shall be entitled to be heard, and if the 
statute, ordinance or franchise is alleged to be unconstitutional, the attomey general shall also 
be served with a copy ofthe proceeding and be entitled to be heard."). The attorney general's 
office elected to not participate in this matter at the trial comt level. See CP 471,474. 
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rejected if there are any circumstances where the statute can 
constitutionally be applied. 

Wash. State Republican Party v. Pub. Disclosure Comm'n, 141 Wn.2d 245, 

282 n.14, 4 P.3d 808 (2000) (citing In re Det. ofTuray, 139 Wn.2d 379,417 

n.28, 986 P.2d 790 (1999)). 

The State acknowledges that a court presumes that a statute is 

constitutional, and the party challenging the statute as applied bears the 

burden of proving its unconstitutionality beyond a reasonable doubt. 

Madison v. State, 161 Wn.2d 85, 92, 163 P.3d 757 (2007) (quoting State v. 

Hughes, 154 Wn.2d 118, 132, 110 P.3d 192 (2005)). The "'beyond a 

reasonable doubt" standard used when a statute is challenged as 

unconstitutional refers to the fact that one challenging a statute must, by 

argument and research, convince the cowt tl1at there is no reasonable doubt 

that the statute violates the constitution." Island County v. State, 135 Wn. 

2d 141, 147, 955 P.2d 377 (1998). The "beyond a reasonable doubt" 

standard is not insurmountable. See, e.g., Island County, at 147 ("Even with 

this demanding standard of review in mind, we find that the County has 

borne its burden to convince us that the community council act violates our 

state constitution."). 

The aTgument and research offered by the State in sections V. B. 

ilirough V. G. of this brief establishes, beyond a reasonable doubt, that the 

Board violated the Washington Constitution when itutilizedRCW 36.32.200 

to authorize Ms. Drummond to perfonn the duties identified in Resolution 

C-48-15. 
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The procedure by which a private attorney is employed to perform 

duties ofthe prosecuting attorney is set forth inRCW 36.32.200. This statute 

provides that: 

It shall be unlawful for a county legislative authority 
to employ or contract with any attorney or counsel to perform 
any duty which any prosecuting attorney is authorized or 
required by law to perform, unless the contract of 
employment of such attorney or counsel has been first 
reduced to writing and approved by the presiding superior 
court judge of the county in writing endorsed thereon. This 
section shall not prohibit the appointment of deputy 
prosecuting attorneys in the manner provided by law. 

Any contract written pursuant to this section shall be 
limited to two years in duration. 

RCW 36.32.200. 

This statute is not a grant of authority to the county commissioners-it 

is a limitation. The statute does not state "it shall be lawful to employ" with 

the approval of the presiding judge. RCW 36.32.200 does not provide any 

authority to contract. The statute presumes that the authority to contract 

exists elsewhere, and limits the manner in which that authority can be 

exercised. This statute does not make an otherwise unauthorized 

appointment, lawful. 

RCW 36.32.200 may be lawfully utilized in three circU11lstances. 

First, the board of county commissioners may retain a special attorney when 

the office of prosecuting attorney is vacaut. See AGO 1891-92, p. 186-87 

(1891) (statute that allowed county commissioners to employ a private 

attorney was sufficient to allow the private attorney to perform the duties of 

the prosecuting attorney when the office of prosecuting attorney was vacant 
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due to no lawyers residing within Island County)?' 

Second, RCW 36.32.200 provides the mechanism for paying an 

attorney to perform the functions of the prosecuting attorney when the 

prosecuting attorney is temporarily disqualified or unable to perform the 

duties of his office. See Hoppe, 95 Wn.2d at 340. This ground for 

contracting with a private attorney requires a prior superior court fmding of 

disability pursuant to RCW 36.27.030. The superior court's authority to 

enter such a finding is extremely limited since the authority of both the 

superior court judge and the prosecuting attorney stems from the same 

source. Heaton, 21 Wash. at 62. In order for a special prosecutor to be 

appointed, the prosecuting attorney must be mmble to perfmm a duty of his 

office. Hoppe, 95 Wn.2d at 339. A mere disagreement between a 

prosecuting attorney and his client is insufficient to permit public funds to 

require the taxpayers to pay for a different attorney. !d. at 340. 

Third, RCW 36.32.200 allows a board of county commissioners, 

with the prosecuting attorney's consent, to retain a private attomey to assist 

the prosecuting attorney in the exercise of his or her duties. See, e.g., Reed 

v. Gormley, 47 Wash. 355, 356, 91 P. 1093 (1907) (prosecuting attorney 

approved the hiring of private counsel in writing); AGO 1937-38, p. 84 

(1937) (attomey general declining to answer a question from a county 

official because the prosecuting attomey did not authmize the attomey 

general to provide a legal opinion); AGO 1907-08, p. 113 (attorney general 

28The lack of a resident lawyer to serve as prosecuting attomey is not a condition limited 
to early statehood. See Young v. Konz, 91 Wn.2d 532, 540, 588 P.2d 1360 (1979) (noting 
that only two attomeys resided in Ferry County in 1979). 
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responding to a question from the Whatcom County assessor with the 

permission of the Whatcom County prosecuting attorney). Accord State ex 

rei. Dysartv Gage, 107 Wash. 282,285, 181 P. 855 (1919) (private attorney 

employed by the school district upon the advice of the prosecuting attorney 

was entitled to payment); See also RCW 36.27.040 (prosecuting attorney 

may appoint temporary or special deputies who are not subject to RCW 

36.27.060's prohibition upon private practice). The prosecuting attorney's 

consent is usually, but not always, accompanied by an RCW 36.27.040 

special deputy appointment. See generally CP 284-293, 642-676. 

In the instant case, none of these three narrow circumstances exist. 

The Office oflsland County Prosecuting Attorney is filled by a duly elected 

and qualified individual- Gregory Banks. Prosecutor Banks was, at all times, 

willing to perform the duties identified in Resolution C-48-15.29 See, e.g, 

CP 400. Prosecutor Banks did not consent to Ms. Drummond performing 

any of the duties of his office. 

No court of competent jurisdiction detennined, pursuant to RCW 

36. 77.030, that Prosecutor Banks was or is temporarily unable to perform the 

duties listed in Resolution C-48-15.30 The Board and Ms. Drummond are 

29While a refilsal to perform his duties may provide a basis under RCW 36.27.030 to find 
a prosecuting attorney is temporarily disabled, the Board has not identified any such refusal. 
See CP 279-81, 1301. Any delays in providing legal services is directly attributable to the 
Board1s decisions regarding allocation of resources to the prosecuting attOmey's office. See 
generally CP 112- 110 at 1MJ9-30, 389-392. 

30While both Island County Supe1ior Court Judges approved the contract that is the subject 
of Resolution C-48-15, the judges did not make a detennination that Prosecutor Banks was 
unable to pe1form the duties of the Island County Prosecuting. CP 444 ("We are mindful of 
these statutes[, RCW 36.27.020 and RCW 36.27.030,] and the cases construing them. 
However, we are not being asked to exercise our authority to appoint a person to discharge 
the duties of the prosecuting attorney in case of the disability of the prosecutor. Nor are we 
being asked to appoint a special deputy prosecuting attorney."). 
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unable to identify a conflict or other disability that would render Prosecutor 

Banks temporarily unable to perform the duties listed in Resolution C-48-15. 

See CP 627-28, 634. 

The reasons identified by the Board as justification for hiring Ms. 

Drummond to perform core duties of the Island County Prosecuting Attorney 

are all insufficient, as a matter of law, to disenfranchise the voters. As this 

Court stated in Northwestern Improvement Co., "[n]ecessity nor 

convenience" or a desire to perform the work "more cheaply" can justify a 

contract that deprives the public of its right to be heard and its right to be 

governed by public officials who are restrained by an oath and held to a fair 

and impartial perfom1ance of duty. Id., 100 Wn.2d at 31, 33-35. 

The Board's concems about Prosecutor Banks's prior legal 

experience, his congeniality, the quality or competency of his deputies, and 

the timeliness with which his office performs civil legal tasks are questions 

for the voters.31 See generally In re Recall of Sandhaus, 134 Wn.2d 662, 

670, 953 P.2d 82 (1998) ("whether [the prosecuting attomey] is doing a 

satisfactory job of managing his office is a quintessential political issue 

which is properly brought before the voters at a regular election"); 

31See generally Sandhaus, 134 Wn.2d at 669-70 (a prosecuting attomey who never 
refused to pelfmm those civil legal tasks requested by the Board of Commissioners, is not 
subject to recall on the grounds that he placed priority on criminal matters); Osborn, 130 
Wn.2d at 622 (county commissioners may not determine who a separately elected county 
official hires to fill a deputy position); Hoppe, 95 Wn.2d at 340 (public funds may not be 
expended on a private aUomey merely because a public official disagrees with the judgment 
ofthe prosecuting attorney); Herron v. McClanahan, 28 Wn. App. 552, 625 P.2d 707 (1981) 
(prosecuting attomey not subject to recall for assigning an allegedly unqualified deputy 
prosecuting attorney to advise the Pierce County Planning Commission on land use matters 
because the deputy prosecutor was deemed qualified by the Washington Supreme Court to 
practice law in this state and is thus deemed qualified to advise on all areas of Washington 
law). See also Romley, 241 P.3d at 523 (general dishannony between countycmmnissioners 
and com1ty attorney does not allow the com1ty commissioners to retain outside counsel). 
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Northwestern Improvement Co., 100 Wash. at 31 (elected officials are 

presumed competent to perform their duties when the presumption is proved 

false the situation may call for "the election of others having the necessary 

qualifications" but does not furnish a legal basis for contracting away the 

officials' duties). 

The trial court, therefore, erred by denying the State's motion for 

summary judgment ru1d motion for entry of an order ousting Ms. Drunm10nd 

from the office of the Island County Prosecuting Attorney. 

H. An employment contract with a lawyer that violates the 
Washington Constitution is ultra vires. 

The State's quo warranto action did not challenge the validity of 

Resolution C-48-15. The Board, however, brought a counterclaim for 

declaratory judgment seeking a declaration that Resolution C-48-15 is lawful 

and valid. See CP 556 at ~ 8.9. The trial court erroneously granted 

declaratory relief to the Board. CP 1. 

As established supra, the Board could not lawfully employ Ms. 

Drummond to perform the duties of Prosecutor Banks. The contract, 

therefore, is ulh·a vires and void. See, e.g., Woodall, 586 P.2d at 630-631 

(contracts with private attorneys to advise the board and o1her county officers 

are ultra vires and void when the county attorney does not refuse to act, is not 

incapable of acting, or is not unavailable for some other reason); Ashton v. 

Cook County, 384 Ill. 287, 51 N.E.2d 161 (1943) (contracts between private 

attorneys and the county commissioners for legal work were ultra vires 

where the law imposed the duty to perform the services upon the State's 

attorney); Board of Commissioners v. King, 1930 OK 529,294 P. 101, 102 
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(1930) (a contract with an attorney for legal services, to be performed 

independently of the county attorney, is ultra vires and void). 

Vll. CONCLUSION 

The Board's contract with Ms. Drummond to perfonn duties assigned 

to the Island County Prosecuting Attomey disenfranchised the voters and 

unconstitutionally expended public funds. The State respectfully requests 

thatthis Court reverse the trial court's orders and remand with directions to 

enter an RCW 7 .56.1 00 judgment of ouster against Ms. Dnunmond and with 

directions to declare Resolution C-48-15 ultra vires and void. 

Respectfully submitted this 18th day of February, 2016. 

GREGORY M. BANKS, WSBA No. 22926 
Island County Prosecuting Atto ey 

~~!Jah 
PAMELAB.WGINSKY, WSBANo.l 
Special Deputy Prosecuting Attomey 
206 lOth Ave. SE 
Olympia, WA 98501 
Tel: 360-753-2175 
Fax: 360-753-3943 
E-mail: pamloginsky@waprosecutors.org 

45 



PROOF OF SERVICE 

I, Pamela B. Loginsky, declare that I have personal knowledge of the 

matters set forth below and that I am competent to testify to the matters 

stated herein. 

On the 18th day of February, 2016, I served copies of the document 

upon which this proof of service appears, by e-mail, pursuant to tl1e prior 

agreement of counsel to 

Robert Gould, Counsel for Defendants, at rbgould@nwlegalmal.com and at 
Lphelan@nwlegalmal.com 

Scott Missall and Athan E. Tramountanas, Counsel for the Island County 
Board of Commissioners at smissall@scblaw.com and at 
athant@scblaw.com and at tbackus@scblaw.com and at 
nthomas@scblaw.com and at lfsutton@scblaw.com 

Jeff Even, Deputy Solicitor General at JeffE@ATG.WA.GOV 

Signed under the penalty of perjury under the laws of the state of 

Washington this 18th day ofF~~ Wa~ on. 

PAMELA B. WOINSKY 
WSBANo. 18096 
Special Deputy Prosecuting Attomey 
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Appendix A 
Island County Board of Commissioners 

Resolution C-48-15 



i 
_./ 

BEFORE THE BOARD OF COUNTY COMMISSIONERS 
OF ISLAND COUNTY, WASHING'fON 

IN THE MATTER OF EMPLOYING 
SPECIAL COUNSEL TO ASSIST IN 
THE DEVELOPMENT AND ADOPTION 
OF THE COUNTY'S GROWTH 
MANAGEMENT ACT COMPREHENSIVE 
PLAN, DEVELOPMENT REGULATIONS, 
AND SUCH OTHER ACTIONS DEEMED 
APPROPRIATE TO ADDRESS THE GMA 

) 
) 
) 
) 
) 
) 
) 
) 

RESOLUTION C-1fl -15 

WHEREAS, the Board of County Commissioners of Island Count.y is responsible for 
adopting the County's Growth Management Act required Comprehensive Plan and 
Development Regulations, and related legislation, pursuant to various state laws, including 
Wash. Canst. Art. XI, § 11, Ch. 36. 70A ROW, and Ch. 86.70 RCW; and, 

WHEREAS, following the public review process, the Board of County Commissioners 
makes the final decision on whether to adopt revisions to the County's Comprehensive Plan 
and Development Regulations that serve the best interests of Island County citizens; and, 

WHEREAS, recognizing this responsibility, the Board of County Commissioners 
desires sum,essful, coherent, integrated and legally defensible GMA Comprehensive Plan 
policies and Development Regulations that serve the best interests of lsland County 
citizens; and, 

WHEREAS, since GMA's enactment, Island County haa been involved in an 
unprecedented amount of litigation, particularly over GMA environmental and resouroe 
lund issues; and, 

WHEREAS, Island County tlesires an approach to GMA which, over the long term, 
not only results in the successful defense of County legislation, but ultimately reduces the 
litigious natura of such planning within tbs County, and serves the public's best interest, 
consistent with relevant legal requirements; and, 

WHEREAS, in order to achieve these objectives, the Board of County Commissioners 
has a need for proactive legal atrategy, advice, and assistance during the GMA update 
process to guide decisions and actions in the development and adoption of the County's 
Comprehensive Plan, Development Regulations, and other actions deemed appropriate to 
address the GMA; and, 

WHEREAS, the Councy requites further assistance with proactively planning to 
address these challcngee so that the Board of County Commissioners is fully informed as to 
the planning and legal challenges the County is facing; and, 
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WHEREAS, in land use matters, in which a county is planning not just for the 
morn•nt but over the long term, through a twenty-year planning period, it is criticelthat 
policies and requirements be strategically developed in concert with sound legal input: and, 

WHEREAS, the County wishes to avoid "odses~baaed" decision making, and instead 
engag-e in the methodical development oflegislation to address future challenges; and, 

WHEREAS, for long term policies and requirements to be soundly developed, those 
making the final policy decisions must be fully informed as to how proposed legislation fits 
within the relevant legal atructure: and, 

WliEREAS, developing a proactive approach, centered on the strategic development 
of a long range plan, will take significant up front resources and experience to address, 
particularly given the controversial and contested nature of the land use issues facing the 
County; and, 

WHEREAS, the Board of County Commissioners has consulted extensively with the 
Prosecuting Attorney as to these objectives and the need for extensive and experienced 
legal support; and, 

WHEREAS, at present, the Prosecuting Attorney's office is unable to provide said 
comprehensive and proactive legal strategy, advice and assistance. There are currently 
con.tlicta, resource constraints, and communication issues to resolve, as reflected in 
meetings between the Prosecuting Attorney and Board of County Commissioners; and, 

WHEREAS, immediate assistance is required due to GMA's upcoming update 
deadline, and it is deemed necessary and advisable that legal counsel experienced in GMA 
and land use planning related matters be employed as special counsel; and, 

WHEREAS, the County has identified special counsel (Law Offices of Susan 
Elizabeth Drummond, PLLC), a li.rm with significant experience in the field of GMA and 
with advising a variety of local jurisdictions throughout the state on the range of options 
available for developing a long term legal strategy on legislative land use matters; and, 

WHEREAS, the Board of County Commissioners desires to resolve outstanding 
concerns and establish a cooperative working relationship with the Proaecutor1a Office, the 
Planning and Community Development Department, along with special counsel, as that 
will best serve the public interest; and, 

WliEREAS, to address its pressing need for assistance, RCW 36.32.200 authorizes 
the County's legielative body to employ experienced counsel on approval by the Superior 
Court Judge: and, 

WHEREAS, the Board of County Commissioners in its budgeting authority has 
designated a fund balance in the Island County General Fund to support its state-
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mandated 2016 Comprehensive Plan update, and a portion of this designated fund balance 
is ~vailable to fund special counsel and land use planning assistance; and, 

WHEREAS, ICC 2.29.030(B)(12) allows a waiver from competitive bidding for 
service contracts on a case by caae basis; and, 

NOW, THEREFORE, BE IT HEREBY RESOLVED by the Board of County 
Commissioners of Island County, Washington, as follows: 

Section 1. Special Counsel fill' GMA Legislation. The Law Offices of Suean 
Elizabeth Drummond, PLLC, shall be employed as special couneel to advise on GMA 
related logislative issues for up to a maximum period of two (2) years, and to perform the 
services identified as set forth in the attached terms of engagement. Per ICC 
2.29.030(B)(l2), the Board of County Cornmissionere waives competitive bidding. 
Compensation shall not eltceed the maximum set forth in the Exhibit A - Terms of 
Engagement, unless approved in writing by the Board of County Commissioners and 
Presiding Judge of the Island County Superior Court. 

Section 2. Terms of Engagement. The terms of engagement are set forth in Exhibit 
A and are hereby approved. 

Section 3. Effective Date. This Resolution shall take effect on the last date signed 
below and following Superior Courlapproval. 

a ADOPTED by the Board of County Commissioners oflsland County, Washington, on 
pn£1 Vh '2015. 

ATTEST: 

<:::'::s~-·-~~ 
Jill Johnson, Member 

Approved thisJ/:1:!:. day of Ofl'\/~ , 2015. 

')~~woo. 
Vickie I. Churchill, Presiding Judge of the 
Superior Court of the State of WaBhington 
in and for the County of Island 

ATTACHMENT Sv11nt Oa\e~ Tu11 Rpr 2a il!ii:0U.0f!l POT 20Hi 

lili W.t ~~~~k~~flj~,~~~~MI~ IIIII 

I 
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EXHIBIT A- TERMS OF ENGAGEMENT 

These terrns of engagement for professional services addresses legal services to be provided 
to Island County, Washington (County) by the Law Offices of Susan Elizabeth Drummond, PLLC 
(Service Provider). · 

SECTION 1 EFFECTIVE DATE AND TERM 

This engagement will be effaetive upon approval in wl'iting by the Island County Presiding 
Superior Court Judge 1 pursuant to ROW 36.32.200, and once all parties have signed this document. 
Any revision must be approved in writing by both the Board of County Commissioners and the 
Superior Court Judge. 

The engagement shall terminate two (2) years from the effective date. The Bo!ll'd of Island 
County Commissioners may at any time terminate this engagement before its expil'ation with or 
without cause. Service Provider may terminate the engagement with sixty (+30) day.s notice and 
con:tpliance with the Rules ofProfeseional Con.duot. 

SECTION 2 SERVICES TO BE PROVIDED 

The Board of County Commisaioners requires immediate legal input on developing a 
eohe:rent strategy for planning for growth over its 20-year planning period. Land use issues have 
been heavily litigated in the Co-unty, and the County requires strategic assistance in developing an 
approach which can reduce litigation over the long term., while complying with relevant legal 
requirements, including Ch, 36,70A RCW, and serving the bee~ i»terests of the public. 

To accomplish these objectives, Service Provider shall provide legal services to the County in 
connection with development and adoption of the County's Growth Management Act Comprehensive 
Plan, Development Regulations, and auch other legislative actions determined appropriate to 
address the G:MA. Services ahall include: 

1. Advising the Board of Co\lnty Commissioners on long-term legal strategy, relevant 
legal requirements, and the GMA framework for planning. 

2. Coordinating and consulting with relevant County Departments on development of 
proposed legislation. 

3. Advising on the anticipated review process and structure for considering proposed 
legislation. 

4. Reviewing and advising on proposed legislation. 

5. Defending adopted legi~lntion or reaolvit1g diaputes through nther means, such as 
settlement, aa directed. 

Service Provider shall p.rovide legal i!ervlcea in a manner consistent with the accepted 
practices fo.r other similat aervioea, per!ot'med within thB time preaoribed by, and purauant to the 
direction of, the Board of County Commiaaionel.'s. Sarvico Provider eha.U coo1:dinate with the County 
Planning and Ct>mmunity Development Department, the County Public Worka Department, and 
with the Councy Prosecutor, so as to beBt aseist the County. 
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SECTION 8 COMPENSATION AND METHOD OF PAYMENT 

Payments for services shall be made following per£ormance of such &ervicea. No payment 
ahall be made fur any services except aa identified herein. Service Provider shall eubmit to the 
County each month an invoice for sarvicea rendered during the previous month. The County shall 
provide payment approximately thirty (30) days thereafter. 

The County ahall pay Service Provider for work perl'ormed under this engagement based on a 
$4,000 per month :flat. fee plus reimbursable coats. Reimbur:aable costs incurred for thia 
representation, such as travel. postage1 or large copy projects, ahall be billed ab the actual c:out 
incurred. 

The maximum fees and charges in connection with this p.rqj-ect shall not exceed $120,000 
without further authorization by the Board of leland County Commissioners and ~he Island County 
Superior Court Judge. 

SECTION 4 INDEPENDENT CONTRACTOR RELATIONSHIP 

Service Provider is a.n independent contractor with the authority to control and direct the 
performance of ~he detalls of the work; however1 the results of tho work contemplated herein must 
.w.eet with County approval and are subject to the Countyia general rights of inspection to e.neure 
satisfactory completion. 

No Service Provider employee or representative ahall be deemed to be a County employee or 
rep:r:easntative for any purpoee1 and Service Provider employees are not entitled to any benefits the 
County provides for its employees. Service Provider is solely responsible for ita acts and for the acta 
of ita agonUI or emp!Qyees du.ring perforroanc.e of the engagement. AB an independent contractor, 
Service Providat• ia responsible for the reporting and payment of all applicable local. state, and 
federal taxes. 

SECTION o INSURAl'!CE 

Service Provider shall prom.u·e and maintain1 for the duratlon of the engagement, insurance 
against claims for injuries to persona or damage to property which may ariae from or in conneotion 
with perforrnanc.oe of the engagement. 

Servi.oe Provider shall pl'ovide a Certificate of Insurance evidencing: 

(A) Commercial GenerAl J dability insurance written with limits no lese than 
$1,000,000 combined single limit per occurrence and $2,000,000 aggre&:ate for pet•sonal injuxy, bodily 
injury and pl'operty damage. 

(B) Professional Lil\bility insurance with limits of no leas than $1,000,000 per 
claim and $1,000,000 policy aggrogat• limit. 

'rhe County shall be named as an additional insured on the commercial insmance policy, in 
respe-ct to work performed by SeX"vicA Provider, Any payment of deductible or aelf·inaQred retention 
is the Service Provider1e sole responsibility. The County shall be given forty-five (45) daya prior 
written notice of any cancellation, suBpension or m.at.erial change in coverage. 

All inaurance coverage required to be provided by Service Provider or any auhcontractor, ie 
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intended to apply on a primary non-contributing basis in relat;:ion to any ethel' inaurance or self· 
insurance available to County, 

SECTION 6 !NDEMNIFlCA~'ION 

(A) County ag-rees to indemnif'y1 def'end and hold Service Provider and ita officers, 
employees, and agents harmless from claims and nations (ineluding any costa and attorney fees) flled 
or authorized to be filed againat Service Provider, which raise claims related to the authority which 
may be provided to the Board of County Commissioners by RCW 36.32.200, a.nd this statute's 
implementation through this engagement. Should such an event occur, the Board of County 
Commissioners may elect to retain additional special counsel with Superior Court consent, :.mdlor 
supplement the flat fee if ne.ceas&ry (with Superior Court consent) to defend such litigation. 
Paragraph 6(B) does not apply to Paragraph 6(A). 

(B) Except aa provided in Section 6(A): To the extent of its comparative liability, 
each party agrees to indemnify, defend and hold the other p!!l"ty, its elected and appointed officiala, 
e'lllployeee, agents and volunteers, harmless from n.nd against any and all claims, damages, losses 
and expenses, including but not limited to co\.U't costs, attorney's fees and alternative dispute 
resolution ooat111, fox any personal injury, for any bodily injury, sickness, disease or death and for any 
damage to or destruction of any property (including the loss of use resulting therefrom) which are 
caused by a negligent act, error, or omission, of its elected and appointed offi.cial.s, employees, ~gents 
or volunteers, in the implementation of this engagement. In the event of any concurrent negligent 
act, error, or omiaaion of the parties, each party shall pay its proportionate share of any damages 
awarded. The parties agree to maintain a. consolidated defense to claims nude against them and to 
reserve aU indemnity claims against each other until after Liability to the claimant and damages, if 
any, ru·e adjudicated. 

(C) The parties a.greo all indemnity obligations shall survive the eompletio~ e~pi.ration 
or termination of this engagement. 

SECTION 7 NONDISCRIMINATION 

In performance of thia engagement, Sarvioo Provider will not discriminate against any 
employee or applicant for employment on the grounds of race, religion, creed, color, national origin, 
sex, marital statue, disability, sexual orientation, age or other basis prohibited by stata or fGder.al 
law; providecd that the prohibition against discrimination in employment because o£ disability shall 
not apply if the particular disability prevents the proper performance of the particular work 
involved. 

SECTION 8 ASSIGNMEN~~SUBCONTRACTING 

Service Provider ahall not aaai[n ita performance under thla engagement. 

SECTION" 9 JURISDICTION" AND VENUE 

'l1his engagoment shall be governed by laws of the State of Washington, both as to 
interpretation and perfortn.ance. Any judicia] proceeding reJe.t~d to thla engagemen.t shall be 
instituted and maintained in Island County Superior Court, State of Washington. 

SECTION 10 SEVERAlllLITY 

------·--
RTTr:~CHMENl -E~~~~-·o~~.L.,;-Tu: ~r2a OIH~0:0ril Pl)T 1015 

iu1 ~~ NU\·r~ii't~~ f{(fil.W~L,~~~~~~ 11 n 1 



Resolution C-.!Jfi.-15 
Page 7 

H' any engagement. term ia hold illegal or unenforceable by a court. with jurisdiction, the 
validity of the remaining terms will not be affected, and this engagement shall be interpreted as if it 
did not contain the invs.lld provision. Further, if any engagement provision conflicts with 
Washington laws, ee.id p1•oviaion which may con.llict therewith shall be deemed inoperative or 
modified to the extent naoessary to nvett the conflict, 

EXECUTION. The pa.rtiea exeo.utt the engagement terms a.a followa, which may be accomplished in 
counterparts: 

Law Of-fic-es of Susan Elizabeth D1•ummond, PlLC 
5400 Cw·illon Point, Bldg. 5000, Ste. 476 

~ --- :;./<f""' ~ ~nagillgll(er 
Signed, April;!], 2015 

ACCEPTED by the Board of Oounty Commisaionere oflaland County, Washington, on 
Apdl ZJi..., 2015. 

c_~_s;~~:....t--~~ 

Jill Johnaon, Member 

o~~~.u,:aG 
Vickie I. Churchill, Presiding Judge of the 
Superior Court of the State of Washington 
in and for the Cooutty of Island 
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SCOPE OF WORK AND SCHEDULE OF COMPENSATION 

Susan Elizabeth Dl'Umlllond and the Law Offices of Susan Elizabeth Drummond, PLLC will 
provide legal services to the Board of Island County Commissioners in connection with 
development and adoption of the County's Growth Management Act Comprehensive Plan, 
Development Regulations, and such other actions determined appropriate to address the OMA. 

Estimated fees and costs for performance of work for 2 years $120,000 

2015 authorized fees $ 4,000 per month retainer/flat fee 

In addition to fees, Ms. Drummond will be compensated for actual out-of-pocket expenses such as 
photocopyin~. postage, and travel, 

. . 
·. ·~ 

·,, . 
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ISLAND COUNTY 
BOARD OF COUNTY COMMISSIONERS 

AGENDA BILL 

DEPARTMENT: Commissioners 

DIVISION: (If applicable) 

STAFF CONTACT: 

AGENDA SUBJECT: 

MEETING DATE: 4/28/15 
+'tg... 

CONSENT AGENDA 
X REGULAR AGENDA 

PUBLIC HEARING/MIG 
C·48·1S 

RESOLUTION/ORDINANCE NO 

Resolution C-48·15 Employing Special Counsel to Assist in the Development and Adoption of the 
County's Growth Management Act Comprehensive Plan and Development Regulations 

BACKGROUND/SUMMARY: WORK SESSION DATE: (If applicable) 4/S and 4/lS/15 

The proposed Resolution employs the Law Offices of Susan Drummond, LLC as special counsel to 
advise the Board of Commissioners in the development and adoption of the County's Comprehensive 
Plan, Development Regulations, and other actions deemed appropriate to address the GMA. 

FISCAL IMPACT /FUNDING SOURCE: 
Shall not exceed $120,000- Funded by the GMA Reserve 

RECOMMENDED ACTION: 
X Approve/ Adopt 

Schedule Public Hearing/Meeting 
Continue Public Hearing/Meeting 
information/Discussion 
Other (descr!O•! ______ _ 

SUGGESTED MOTION: 

BOCCACTION: 
APPROVED 
DENIED 

/BE' LOW TO BE COMPl£1£0 BY CLERK OF BOARD} 

TABLED/DEFERRED/NO ACTION TAKEN 
CONTINUED TO DATE:___i___i __ TIME: ----
OTHER ________ _ 

Form 01/2.014 



APPENDIXB 

Selected Session Laws 

Lawsofl855,pg. 417, § 4 

Laws of 1860, pg. 334, § 3 

Laws of 1863, pg. 408, § 4 

Laws of 1877, pg. 246-47, §§ 6-9 

Laws of 1879, pg. 93-94, §§ 6-8 

Laws of 1883, pg. 73-74, §§ 10-13 

Laws of 1885, pg. 61, §§5-8 



STATUTES 

OF THE 

TERRITORY OF WASHINGTON: 

BEING THE CODE P.\SSED llY TilE 

LEGISLATIVE ASSEMBLY, 

AT THEIR FIRST SESSION BEGUN AND HELD AT 
OLYMT>IA, F:EBRG.A.RY 2hu, 1854. 

ALSO. C'ONTAIN'ING 

THE DEOLARATJOl! OF INDEPENDEXOE, TUE ·aONTrfUTIOX OF 
TltE UN.ITED Sl'ATES, THE ORGANlO ACT OF WASFITXG-

TON TEHRITORY. 'J.IHE DONATION J..AWS1 &C., &C. 

P~DLI~HED BY At:TJIORI'l'l', 

OL Y.,M:PIA: 
GEO. B. GOUDY, PUBL TO .PRINTER. 

1856 .• 
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416 LA.l'l'S OF W,~SHINGTON. ..... 

izod to suo, in the nmue of the to11itory, for the breach of any such regula­
tions, and fm• ll.llY bljuries done to the iibral'Y, and for any fiucs and penni­
tics under this net. 

SEc. 8, ~'ue iibrarian shall, previous to the close of every sessioa, re­
]Jort to tho logislativc assembly a tl•ue account of all expenses !nctUTed du­
l'ing tho session, and since the O!ljouremcnt of tiiC next preceding. session; 
a list of oll booi<S nud ot!IOI' property missing fi·om tho library, and an no­
count of fines and forfeitures Imposed, and those paid, and such other infor-
mntion·tn relation to tho librnry as he deems expedient, · 

SEe, 9. Tho librarian shniJ receive annually for hts services, the smu of 
three hund1•ed dollars, payable qunrtel'ly, by the secretary of the t<lrritory, 
out of tho fund npprO)Jr!ntod by Oongross for the expenses of tho legislative 
nssombly, 

SEc. 10. ~'his net shall be h1 fm•ce from nncl n.fter its pnssngc. 

AN ACT llJll,ATIVJil TO I'llOSmOOTJNG.ATTOR!IEYS. 

SEo.l, Pr0scel1t1ng O.ttomcyto boolcetol], 
Torm ot omoo. 
Proviso, 

2, Abstmot of votes to be foi'Wttl'dcd to ac.orotnry or tba tl;~l'l.it.ory, nnd oro.tlnollto to 
belssuod to lll'OsoonUng nttornoy. 

8. Proscuutlng nttoruoy to tnkQ and lllo nu oath. 
4. Pl'OIIocntlng n.ttot'ltcy to 1't!tlillc in hla 1llatl'iot. 

His Unties. 
0. Prosoeutlng nttornoy to make rcpoLtl!. 
6, In absence of rmsccnting attomoy, court mn.y appoint, 

Governor to flll n. vncnno-y. 
'j, WhQn prosocnting nttomoy al1nll not t'OCQlvo n room· be ongngcd Rs ooun.Scl or 

.utturnoy, 
8. Snll\t'Y of prosmmUng, 
9, Prosecuting attorney's fees, 

10, Prosocntlng attorney's componsntloD in ch•Jl sidts and per diem. 
n. Fem~ {l:f Jll'09CCI1tln.q v.ttornoy to be pnld by tlllli.IOUDty l bow. 
12. Fees to bo tn.xoll bytlm lllatrlot clerk in orlmtnnl nnsca, and paid into tbo county 

trco.anry. · 
19. MngiH~mta wllo commits a poi-son tO mako ottt nnd tntnHmlt ro tim pruaocutiug 

ntto1'11ey 1 p, tru.nacl1vt or co1inln Ill\ 1101's, · ' 

. SEc. 1. Be it enacted by the Lag;;Zative A.vssm~tbly of the Tm·.o~tory of 
W:asMngto11, That ~t tile first annual. election, nnd. every ~wo years .therc­
nfter, .there sbnll bo electnd by the qualified votet·~ of oncl1 judicial clls\rict, 
up~oseeutiog ~ttorney, who shall be an attorneY,, at Jaw, nud ba~e ,tho: 

Digitized fi·om Best Copy Available 
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qunlilications of a voter, who shull ~ontiuuo'iu officu for the tor1n of LIV<> 
·yom~, and uuUl his successor is elected an<l quuliliml : l'•·ovided, 'l'lmt 
tho legislatil•e assembly, at its Jll'CScnt scBSiou, shull elect, 011 joint l>ullot, 
prosecuting nttorneys lol' the sol'ei'Ul districts, who sh•.ll hold their office 
until the nuxt general oloctiou, m· until theil• successors are duly elected 
mul qua!ilio<l. • . 

Sse. 2. The clerks of tho board• of county commissioners shall make 
out l\11 abstroc\ Of tho 1'0\es given in their respective conn ties for presecU· 
ting att<>l'ncy, und t1•nusmlt tl1o snmo t.o the sccl'Ctnry of the territory ; 
uud ~ni<l 1•otes shall bo cmll'ussed, and a cm•tlflcate isijued, in the same 
mn1mo1' us in tho election· of delegate to cong1•css. 

Srno. 3. El'CI')' pt•o<ecuting nttol'uoy; lieforo ontol'ing upon tho duties of 
his otnce, shall htkc und snbooribe an oath, faithfully to disohnrgo tho du· , .• 
tics of ·)lis oftlco us prosecuting attorney ; such outh slmll h•l endorsed on , 
tho back of the ocrtificn,t"', anc\ a copy thereof, ccl•tlfied to by tho ·officer 
hol'ol'o whom tho oath slmll huvo beau taken, shnll he filed in tho offico of 
tho socretm•y of the tm·rjtory. 

S&c. 4. He shall rcsitlc In his district <hll'ing his conthm1uwe in office, 
shall commoneo uncl prosecute ull cil'il und cl'iminnl actions in which tho 
tcrritoi'Y OJ' uuy county in his rlistrict mny be n pu1•ty, defend all. sulf" 
brought ugaiust the territory Ol' nny county hi hla dlatl·iot, and prosccuto 
a.H fbl·l'eitetli'ccogui?.nuce!:l1 n.l1a u.ctlous fm• the l'ocovery of debts, fines, pen .. 
a(tlcs, and fot•felturcS UOC!'Uiog to the torritOI',\' 0\' Ull)' ennnty in his dil<trict. 
Ho shU nppeor on bohn\f of th'e tm'l'itm•y in the sn]ll'emo enm·t in n\l np· 
peals or writs of error, token from any county In his distl-lct. 

Sec. 5. '.tho sovo~nl prosecuting attm·neys shuU ·anuunlly, iu the month 
' ot' Decombm·, mukc t~ the secrotnry of tho tcrt•ltory, "report of the nmonnt 

11nd kind of o!Uclal buslnoas by them done rcspcotlrely, in tho pi·eccding 
·yem·, tl10 umnber of' JlCl'Sons pt•osecuteclt the offenses for which such ])rose· 
cutions woro hud, the l'_e§nlts thereof, uml the plmisluncnt·awnrdetl in ouch 
coso, with such partici1lnr statements nnd suggestions ns ho moy deem in· 
tm·estiug· u11d uscthi. 

Smc. (i. If the )li'O!Ccllling attorney of uny distl·h:t slml! not ntl.ond nt 
any term of tho distl'ict court, pr slutll, from nny cnuse, bo unable to attend 
t.o tho di6chnrgc of his duties ut such term, tho com•t may oppoint some 
quallfioil porsou to (]isclmrgo the <lt1tles of prosecuting utiol'ncy, who sbull 
rcccivn the usnctl foes therefor; nnd In cnso of a vncoucy in the office of 
prosecuting ottol'ncy, tho govorno1• mny nppoint somo qualified person to 
discharg·e the dntlos of tho office until tho next nnnunl election, who sbnll 
receive the BILiary aml usual fees thot•ofor. · 

811a .. 1.· No proscmitiug o.ttornoy shall receive a11y too or. rowarrl,fl•om, 
m• on /Jehctlf OJ~~any Pl'OSccutm\ fbt uov of his ofiicio.l SOl'Yiccs ot' dul'inn> ns .. . . 1 b 
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tho pendency of nny such prosecution, be engngotl ns coui!SOl or attorney, 
fm· either party, In ally civil notion doponciing osl\(lntiully upon tho same 
fuels, 

SEa. 8, Eneh pt•osecnting attorney shnl1 bo ontltlod to J'OOOive a sal~ry, 
in·seml-annuul payments, on tho first day of July antl January in eueb your, 
at tho annual rate of two hun<lre<l dollars, to be paid from the lol'litodul 
treusmy. · 

SEa, D. Eneh prosecuting attorney shall receive the following fees: In 
1>1! crimunl prosecutions, whore the punishment is doatl1, m· imprisonment for 
life, where the prisoner is convicted, twenty-five dollars.; whore the prison· 
or is nequittod, twelve dollars. ' In oll criminal prosecutions ·whore tho 
punisl1ment is imprisonment in the penitentiary fot' nny less term than for 
life, where tho prisonot• is convicted, fifteen dollars ; whore tho prisoner is 
nequittod, sovon dollars. I•u•ll crimin~l pt•osecuhlons whore tho punishment 
is imprisonment in the county jail, m• not pnrticulnrly specified in this sec­
tion, where the prlsenm' is convicted, tmi dollars; whel'C the prisoner is 
aequfttod, five dollnt'S. 

SEc, 10. Each prosecuting attomey shall receive, for tho prosecution 
of all forfeited J'Ccognizancos, debts, fines, am! fol'foitures accruing to tlm 
tm·ritm-y m· any county in Ids district, ton pm· cent. upon thp amount re­
covered, For ,enoh civil suit that he may defend or prosooute on beholf of 
:my connt.y ir, IIis district, twenty-five dollars. For eneh day's attendance 
npen the district com·t, dlll'ing the sitting of the grand jnry, in nny county 
in this district, Jive dollars. 

SEa. 11. The fees of prosecuting attorneys, provided for in the ninth 
and tenth sections of this net, shall be paid, by the county· where or to 
which the SCI-vice wns rendct~tl. It shall be the duty of the district clerk, 
at the close of cnch tet•m of the district cotu•t in this county, to tax the 
fees of the prosecuting attm·noy for that term, which· bill of fees shall bo 
approved by the judgo 'of tho district ootirt. Upon prosentntion of said 
bill of fcos to the county· auditor, It slmll be his duty to draw a wnrrnnt 
upon the county 11'ansm·y fol- tho amount of sai<l bill In fai'OJ' of the Jll'OSU· 

outing attorney. 
SEo. 12. It shall be the duty of ·tl1e district clcri<, in all cl'imlunl pros­

ecutions, where tho prisoner is con\'ietcd, to· tnx and collect, us costs 
against such prisouet·, for the usc of the conn~y, on amount in eueh cuso 
eqnol to the fc.os allowed tho prosecuting attorney by the tenth section of 
Ibis not. Said district clerk shall pt~y .said. foes, when collected, soml-nn­
nnully into tho county_ treasury, toJ<ing duplicate receipts f\'Om tho county 
tronsury therefor, ono to be retained by himself, and tho other to be filet! 
in t]Jc office of tho county audltm•, which receipt, wlwu .. so filed,. ahull bo 
SUlliCiCnt to OhUl'ge tbc OOUUt~ tl'CfiSlll'Or With ·tJ1e l'ecoipt Of SUid Jims. 
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SEo. 18. Each magistmte who shill! com1uit ot•ltold to bail any person 
charged witll crimo against tile laws of tbiB tetTitory, shaH . immedintcly 
make out and L~nnsmit, under sen~ by mail or•other anfe conveyance, to 
the prosecuting nttomcy of tl1c proper tlistrict, a copy of tho original affi­
davit, tho stntsments .of the prisoucr, and doposillons of all tho witnesseR 
examined on the part of the tsrt•!tory. 

AN J\OT CRlM.T.tNG ~~Hm BOARD 01~ OQUN'l'Y OO?ii11USS10NERS AND 
DB1i<ININ'O 1~Hll)[U nUTfES, 

Sm:r. ·1. CommillSionOl'fl to \Jo elected. 
T\YO W conRUtnl.o n. qnm•nm. 
'fhcll· Wr111 of offioQ. 

2. '.Cba nrst t.~omm!affiont:\'11 to be oleotc!l for one, two and three yom"l'l, n111l ono nil·· 
m1n1ls tliOl'CnJ'tor. 

PJ'O\'iso. 
· 3. Pol'ROns elected to vacnneics to Bll tho tm~xpil'od torm. 
4. Bu~ll eommtsaioncr to tnko nud lllo nn onth. 
6, Of tllC•SCS6iOIIS of tho cOtnmisslouCm, 
{1, Ootmty nudltor to bo cltwk of tho bont•d or cmmts commlsHionol"ll. 
'{, E."Ctl'n. SOS!IIOUS 1111\.Y be held. 

Notice thcrcnr. 
Pl'ovlso. · 

B. Oompensntlon of county Qotumlssion~rn 
0. When ~wo commlssloncl'9 dlHt\grce1 tho q,uostton to bo llOStJ)o)lcl]. 

10, Oommisslonct'll to hn\'<l a ncnl, 
l_llho acul to be ovidcnoo. 
Prlvnte acnl ofcbl\inunn or the bo~Ud to he conRldorml n 11onl i \\'bon. 

tt. Duttca or the county oonuniaslune)'B, 
12. Ifow ronl catnte or·n. cou.uty ml\y be oo\d, 

'13, Record of the proccodinga uf tho cnmmlaBionm•ll to bo l•~1•t 
14. Conimisslonors to ol!lot n. ebntrmnn. 

Ills duties mul}JOWors, • 
Prm·iso. 1 

11), Ocrto.in oJllccl'o to be pt·ovldod by tlm commissipnm•fl, 
lo. At tho July acsslon tho 1JOnnulsllione:m to cxnlnlue tho nooouutd or tho trc.nnuror 

nml nndltor. · 
11. l\.t tho July term to mmmlno nnd receive Um usscssmcnt t•oll nnd CI1.11FlO it to be 

nicu, · 
la·: Comm!S!Iloncra to iHvltlo tim county luto proctuet.s nnd crentc llOW llrocinets u.nd 

nppolnt jndgcs or tho election. 
10. Oommitmloncl'l! to have tho 8U)lOlintcudp,nciJ or tile poOr. 
20. When comntlsSioncm mny compound u. dabt or thoir county, 
21. No commissioner to .bo interested 1n n contract wlth the county llltdel' pennlt.y, 
22. ovuunblalotmffllllny administer outbs. 
23. domtni!!Rionel'S to prnvide p. pl~WC ror boldlug courlq. 
24.,· A\)}JI!nl!f fro1n the deolsloua or the bon1'd or commlssiom~m j·llovr tnkcn. 

·•.' 
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ACTS 

LEGISLATIVE ASSEMBLY 

OF THE 

TERRITORY OF WASHINGTON; 

MEMORIALS AND RESOLUTIONS 

PASSED AT THE BEV!JNTH REGULA:R SESSION, aEGUN AND HELD AT 
OLYMPIA, DEOEMBE:R 6, 1859. 

PUBLISHED D'l' AUTHORITY. 

OLYMPIA: 
EDWARD FUHSTE, PUBLIO PRINTER. 

1860. 
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in any sum not exceeding fifty dolla.rs, for each olfense, and shall forfeit 
his appointment as inspector. 

Smc. 8. No person shall be appointed inspector unless he shoJI be 
possessed of sufficient property over and above such as is exempt from ex­
ecution, to pay all fines under this act, or shoJI give bond to the commis­
sioners. in the sum of five hundred dollars, for the faithful perform.,nce of 
oJl the requirements of this act. 

SEc. 4. If any person In this territory shall sell, in quantities less 
than one gallon, any spirituous liquors, without first having them inspected 
and approved by the inspector referred to in the fi1•st section of this act, 
he shall be deemed guilty of a misdemeanor, and on conviction thereof, 
shall be imprisoned in the county jail not more than six months, and may 
·be fined not more than five hundre<l dollara, according to the verdict of 
the jury. 

SEa. 6. The inspector shall be entitled to fifty cents per barrel for 
ttl! liquors inspected in barrels, and twelve and a half cents per dozen for 
.all liquors bottied, to be paid by the owners of the liquors. 

Smo. 6. All wines, champagnes and cider, shall be comprehended 
within the term liquors for the purposes of this act. 

Smo. 'r. This act shall take elfeot on the first day of June, A, D,, 
1860. 

Passed February 1st, 1860. 

AN .A.CT 
IN RELATION TO l'ROBEOOTING ATTORNEYS. 

Suo. 1. ProoecQtlng !l-ttorney to be elected in eaob jndiclnl dletri.o.t. 
His qnallllontiona, and term ol office, 

2. Olerks of connty commissio11ers to trll.llsm1t:. to secretary of teuitot'Y ab-
Btraot or votes for protJecuting nttor.ney. 

Votes to be canvassed. 
Certlftca.te to Jssue. 
Governor to commiaslo)), 

a. Oath and bond of Pl'OSeouiing attOl'lley. 
Duty or proseeutlng attorneys. 
Attorney for aeeo.nd district to appear in aupr~me eourb, on behalf of terri• 

tory and dl11trlcts, ln all appeals, &c. 
4-. T«~ rep or~ a.nnually,to secretary of territory, 
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.SED. 6. In OBSO attorney fails, from sickneBB, &o., Qr is unable tG attend n.t t.o1~ 
district court to n.ppolnt. 

Fees ot' pel·son appointod to aCJt. 
(l, Va.oa.My to be filled by Govel'UI)t', until ensu'ng elect;ion. 

Qnatlf\oo.tion a..nd emoluments of peraon so uppointed. 
'J, Not to receive fe& 01' reward, ,or practice as attorney in certain cues. 
B. To receive a salary. 

Salary by whom and how paid. 
!l, Fees of progecutlng attorney. 

:UJ. Fees of attorney for Becond district, for attending to apJJeale, &c., on bebe.lf 
of other distdcts, 

Ib., how paid. 
11. Fees to be paid by county for which service rendered. 

Prosecuting attorney to tax hill feea. 
Bill of fees to be submitted to judge. 
Andltol' to draw warlonnt for P.tnount, 

12. Fees 00 be taxed by olea·k. in ctiminnl cf.lses, when. 
To be applled to court fund. 

13. Justi<Je!-1 of the peace who commit or bold to bail in Cl'iml.nal oa~Jea, to Cor­
wnrd tL•anecrlpt, &c., to vroaecuting attorney. 

14. To be but three dlstl"icts. 
Wht!rB court held undet' s.pecial act, county where held to compose parl<lf 

distrlot. 
15. Oonilictlng acli.!l repealed. 

SEc, 1. Be it "'acted by the Legislative Assembly of tke Territm·y of 
1¥ashi1!gtM1.1 Thnt at the next annual election, and every two yeo.rs there­
after, there shall be elected by the <jua!iucd voters of the several counties 
in eu.ch judicial district of this territory, one prosecuting attorney, who 
shall be a practicing attorney at law, and have the qualilications of an 
elector, and shall reside in and be an inhabit11.nt of the clistrict for which 
he is elected, who shall continue in office for the term of two years, and 
uutil his successm• is elected and qualified. 

Smc. 2. The clerks of the boards of county commissioners of the 
several counties shall make out an abstl'Ilct of the voteH given in their reA 
spective counties for prosecuting attorney, and transmit the same to the 
secretary of the territm'J, and said votes shall be canvassed, and a certifi .. 
cate issue to the person receiving the highest number of votes in such 
judicia] district, and t1le person recei'ring the highest number of votes shan 
be duly elected <1nd commissioned by the govet·nor. 

8Eo. 3. Every prosecnting attomey, before entering upon the duties 
of his office, shall take and subscribe an oath, fai<hfully to discharge the 
duties of his office as prosecuting attorney for the disti1ct for which he was 
e1ected; such O(l.tb sholl b6 indorsed on the back of the certificate, and a. 
copy thereof, certified oo by the officer before whom the oath shall have 
been tul;on, and shall by hilll be forwnrded to the secretary of the terri· 
tory; and moreover, shall give to the Terlitory of Washington a bond in 
the sum of one thouaand dollavs, with good and sufficient snrety, condi· 



. ) -----

FROSEOUTING A~'TO"llNE'I.'S. 335 

t!oned that he will faithfully discharge the duties of his office, according 
to law, which bond shaH be approved by the judge of the district for which 
he was elected, and filed with the clerk of the district court of such dis· 
~let, 

S•o. 8 Each prosecuting attorney shall prosecute all criminal and 
civil actions in which the territory or any county within their respective 
dis~icts may be a party; defend all suits b1•ougbt against the territory, or 
any county composing their respective districts1 and prosecute all forfeited 
tecognizances, and actions for the recovery of debts, fines, pBnalties and 
forfeitures accruing to the territory or auy county witbiu the district; and 
it ia herehy made the duty of the prosecuting attorney of the second judi­
cial district to appear on behalf of the te>ritory and the several districts, 
in the supreme court in all appeals, or writs of error, taken from an.}( dis­
trict in the territory. 

SEc. 4. Every prosecuting attorn~y shall, in the month of January 
in each year, m&ke to the Secretary of the Territol'Y a report, setting 
forth the amonut-and the nature of business transwted by them in the 
preceding year, with other statements and suggestions he may deem 
Ullefnl. 

SEn. fi. When the prosecuting attorney fulls, from sickness Ol' other 
cause, to attend at a term of the district court of the diBtrict for which 
lie was elected, or is unable to attend or to perform his duties at such 
term; the court may appoint some qualified person to discharge the duties 
for such te:rm, and the person so appointed shall receive the same fees as 
the regular prooecuting attorney would be entitled to for the same and 
similar services. 

SEd. 6, When a vacancy occurs in the office of prosecuting attor­
ney, in any district in the territory, it shall be the duty of the Governo1· 
to appoint some qualified person to discharge the duties of the office until 
the next annual election: Provided, such person so appointed shall be an 
inhabitant and a resident of the district for which be was appointed, and 
shall qualify in all respects the same us one duly elected by the people, 
and the person so appointed shall receive the salary and fees of the office 
for such time as be may serve. 

Sto. ~. The prosecuting attomey shall receive no fee or reward 
from or on behalf of any prosecution for any of his official sorvices, nor 
shall he be engaged as counsel for either party in any civil a~tion depend· 
ing upon the same facts as a criminal proaecution. 

SEd. 8. Ewh prosecuting attorney sholl receive .a salary in semi­
annnal payments, at the rate of two hundred dollars per annmn, which 
salary sb.all be paid by tb.e territorial treasurer, upon the presentation of 
proper vouchers therefor. 
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SEa. 9. The fees of prosecuting attorney shall be as follows : In 
all prosecutions, when the punishment is death or imprisonment for life, 
when the prisoner is so convicted, fifty dollars. In all criminal prosecu­
tions, when the punishment is imprisonment in the penitentiary for any less 
time than for life, when the prisoner is convicted, thirty dollars. In all 
other crimina] prosecutions, when the prisoner is convicted, twentyaftve 
dollars. For prosecuting all forfeited recognizances, debts, fines ond fol'­
feitllres accruing to the territory, or any county therein, upon the amount 
l'ecovered, twenty per centum on all sums under one hundred dollars, For 
each day's attendance upon the district court, during the session of the 
grand jury, five dollars. 

SEa. 10. In case of failure to attend to by the attorney of the 
first and second districlll, the prosecuting attorney of the second judicis! 
district shall receive the following fees for services rendered io the supreme 
court on behalf of the several districts in the territory: For the prosecu­
ting each case upon appeal or writ of errors, fifteen dollars, to be ta.xed 
to the disttict in which the case arises, to be paid out of the court fund 
of such district upoo the certificate of the judge of such district. 

SEc. 11. The fees of prosecuting attorney provided for in section 
nine (9) of this act, shall be paid by the county for which such serviceB 
are rendered, and it shall be the duty of the prosecuting attorney to tax 
his fees at tho close of each term of the district court, specifying how 
much, and for what the service is chargeable to each county, which "'" 
count of fees must be approved by the judge of the district court, which 
account shall be submitted to the judge of the district, [*] and upon the 
preseotatiou of such account or bill of fees to the county auditor, it shnll 
be the duty of such auditor to draw a warrant upon the coullty treaaurer 
for the amount of said bill in favor of the prosecuting attorney. 

SEc. 12. It shall be the duty of the clerks of the several district 
courts in this territory, in aU criminal prosecutions, when the prisoner is 
convicted, to tax o.nd collect as costs 1.\gainst such prisoner, an amount in 
each caae equal to the fees allowed the prosecuting attorney by the ninth 
section of this act, which cost, when so collected, shall be applied to tho 
court fund. 

SEc. 13. It shall be the duty of every justice of the peace, before 
whom a criminal examination is held, when the defendant is committed or 
held to bail, to make out and forward to the prosecuting attorney a tran· 
script of the proceediogs had befot•e such justice, together with a copy of 
all such pleadings and testimony in the case. 

[*'-] Evidently intendecl to read : n which aooouut ahall be submitted 00 and a.pprov1111 
by the Judge of the diatrlot COUl'~/ 1 &o,-PUB, PIUN'l'En. 



J 
.. / 

ESTRA.YS, 337 

Smo. U. For tho purposes of this aot, thoro shall be but three dis­
tricts, nnd in all cases where a district court is held under special acts In 
couutiea wltllin a district, said counties shall compose a part of the diatrict 
to which it belongs for judicial purposes. 

S•o. 15 l'l All acts aud parts of acts in conflict with this tiCt, be and 
the same are heroby repealed, 

Passed February 1st, 1860. 

AN ACT 

TO AIIEND AN ACT, ENTITLED AN ACT, RELATIVE TO ESTRAYS J.NP 
OTHER UNCLAIMED PROPER'rY. 

Sso, 1. Person taking up strA-y animal, to notify owner. 
2. When estray may be taken up. 
3, If owner unknown, notice, how given, 
4,, .A.p}Jrais&l of estray, when and bow ma.do. 

lb. to bt~ returned to county auditor, 
Oounty auditor to reocwd, &o. 

0. Owner ma.y have stray restored wlthiil one year, an pll.ying charges. 
fi, lf owner and taker np oannot agree upon am.ollDt of charges, a. juatloe shall 

aettle same . 
.A.ppeaJ from jaatloe, 

tr, Sale of estl"ay. 
N atlee of an.le. 
T"ker-llp may bid thereat, 
Fees of constable selling. 
One-half of remaining proceed& to ga to school fWldi 
The other to taker-up. 

B. Penalty for taking stray without consent of, or paying, taker·np. 
9, J>enl\lty for removing stray out of county where takeu np, and for neglec\ 

to porform dlltles rcquh'6d by thia llOt. 
10. Oonfiloting o.cts repealed, 
11. Aot, when to take etnlct, 

SEc. 1, Be it enaaed by tlle Legislative Assembly of th< Territory of 
Washington, That any person taking up any stray animal, shall, within 
ten days thereafter, notify the owner thereof, if to him known, and 
request such owner to pay all reasonable charges and take such stray 
away. 

SEo. lli. Any person finding an animal, known to be an estray, upon 
the lands owned or occupied by such person, may, after three months, take 
up such animal as an estray, or any animal in such a condition as to require 
feed to preserve ita life, may be taken up at any time. 

L.-48. 
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upon the information of another, and in either cD.Se the party shall have 
the privilege of making his defense. 

SEC. 17. Su~p. proceedings shall bo by motion and answer) and 
cYidence may be examined on either aide. 

Sno. 18. No pe1·son shall practice in any court of record except 
a pa:i'ty or his regularly authorized attorney and counsellor at law ; P~·o~ 
1:idecl, That nothing herein contained shall be so conatl).led as to prevent 
a party from employing any person to assist him in the preparation of 
his p11pers in the case befm·e the time of trial, nor so ns to prev-en,t any 
person f1·om b·ying any particular cause in coUI't; leave of court being 
:first had and obtained, and entered of record. 

PAsSED, J a:Unary 24th, 1863. 

" 

" 

" 
" 

" 
" 
" 
.. 
" 

" 

AN ACT 
IN, RELATION TO PROSECUTING ATTORNEYS. 

1. Prosecuting a.ttorMy to be l'lected in eacb. judicial district. 
liia qualificutions1 und term of office. 

2. Clerks of cmmty commiesionet·s to transmit to secl'ctnrr of h'1'ritory 
nbstract of Toteo for pl'Osecutlng attorney. 

Votes to be cnn-vnsscrl. 
Certificate to issue. 
Governor to oommi&sion. 

3. On.th and bond of prosecuting attorne)·· 
Duty of pro&ecuting attorneys. 

Attorney fot second district to appear in supreme court, on behalf 
of terdtot')' and dit>tl:icb:11 in all appeo.l:;1 &c, 

4. To report annually to secJ'etul'Y of territory. 
5. In mwe n.ttorney falls, from sickness, &c., or is unable to attond 11t 

term, diattict to appoint. 
*Fees of person appointed to ~,at, 

6. Y'D.I."ancy to be :filled hr Gm•et·nor until ensuing l'lection. 
Qualifi.cation and emolumtmts of pOJ'I}Qll so appointed. 

7. Not to receive fee or xewnrO, or prudioe as uttorncy in cru·tnin ca~.Jes 
8. To receive n salary, 

SalacyJo,whom~and b.ow paid. 
9. Fees of prosecuting attorney • 

10. Fees of attorney for eecondj;di(ltrict1 for attending to nppen\s, &c., 
on bebnli oi othcl' districts. 

]b.1 how paid, 

U. Fees td beip~tiQ,.by~cou.nty fol' which senice r<.>ndcred. 
ProsEu;uting n.ttorJleyjto:tl\x llisifet.>s, 
lJill of fees t.Q be nubml.tted to judge. 
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13. 

" 14. 
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Auditor to drD.w warrant !or amount, 
Fees to Ue taxed by elerk in criminal eMeB1 when. 
To be applied to c.ourt fund. 
Jubticea o£ the peace who commit or hold to boil in criminal cases, 

to forward trnnecript, &c., to prOIICCUting atto1·uey. · 
To be but three districts, 
Where ooutt held under specinl Dl.lt1 co'Unty where held to compose 

pnrt of district, 
Conflicting acts repeal~d. 

S.ECTIDx I. Be it euacted by !he Lcgislatit•e A'""'bly of tlw Ter­
'l'itonJ of lfTashingt£m, That at the gencnl election in 1864, and ev-ery 
two yea1·s thereafter, there shall be elected by the quAlified 'votel's of the 
several counties in each judicial district of thia territory, one prosecu~ 
ting attorney, who shall be a practicing attorney at law, and have the 
qualifications of an elector, and shall reside in and be an inhabitant of 
the district for which he is el(!cted, who shall continue in office for the 
term of two years, and until his successor is elected and qualified. 

SEf". 2, 'fhe elerks of the bonrds of county commissioners of the 
several counties shall make out an abstract of the votes given in their 
r~spccti,·c counties for p1·osecuting attorlley, and transmit the same tu 
the secretary of the territory, and said \'otes shall be canvassed, and a 
certificr.tc issue to the person :receiving the highest number of ,·otes in 
such judicial district, and the person receivh1g the highest number of 
votes sl1all be duly elected and commiasioned by the governor. 

SBo. 3. E.,.·ery prosecuting attorney, before entering upon the du­
ties of his office, shall take and subscribe an oath, faithfully to discharge 
the duties of his office as prosecuting attorney for the district for which 
he was elected; such oath shall be indors€'d on the back of the certifi­
cate, and a copy thereof, certified to by the office!' befot•e whom the 
oath shall have been taken, and shall by him be forwarded to the secre~ 
tary of the territory; and moreorei-, shall give to the territory of Wash­
ington a bond in the sum of one thous1i1d dol1ars, with 'good and suffi­
cient ~:.urety, conditioned t1utt he will faithfully discharge the duties of 
his office, according to law, which bond shall be approved by the j~dge 
of the district for ·which he was elected, and flled with the cle-rk of the 
distdct court of such district. 

Snc~ 4. Each prosecntl.ng attorney shnll prosecute all criminal and 
civil n.ctions in which tlH:I territory or any county within their respective 
districts may be a. IJOrty; defend all suits brought against the territory, 
or any county composing their l'espective districts, and prosecute all for~ 
feited recognizances, and actions for the recovery of debta, lines, penalN 
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tics and forfeitures accruing to the territory or an) county within the 
district; and it is l~e.reby made the duty of the prosecutbg a.ttor11ey of 
the .second judicial district to appeat· on behalf of the territory and tha 
several districts, .in the supreme court in a.ll apm,~:~s, or writs of error, 
taken from any district in the territory. 

S.Ec •. 5. Every prosecuting attorney shall, in the mouth of .Jnnua1·y 
ln each year', make to the secretary of the territory a report, setting 
forth the amount and the nnture of business transacted by them in the 
preceding year, with such other statements and suggestions as ho may 
deem useful. 

SEC. 6. When the 1n•osecuting attorney fails, from sickn-ee:s or 
othm; cause, to attend at a term of the district .court of the district for 
which he was elected, or is unable to attend or to perform his duties at 
such term, the oou1·t may avpoint some qualified person to discharge the 
du~ies for such term, and the person so appointed shall1·ecci'le the: same 
fees as the regular prosecuting attoruer would be entitled to for the same 
an.;t similar services. 

SEc. 7. When a vacancy OCClll'S in the office of prosecuting attar .. 
ney, in any district in the territory, it shall be the duty of the governor 
to appoint soma qualified person to discharge the duties of the offi.c.e un. 
til the next annual election: Provider?, such person so appointed shall 
be r.n inhabitant and u resident of the eli .trict for which he "\Yas ap .. 
pointed, and sl).all qualify in all respects the sttme as one duly elected by 
thC people, and the pe1•son so nppointed Qhall l'CCciYo the salary and fees 
of th~ office for auch time at5 he may sen·e. 

Snc. 8. The p1·of1ecuting attorney shall receive no fee or reward 
from or on beha.lf of any prosecution for any of his official services, nor 
shall he be engaged a~ counsel for either party in ttny ch·il action de­
pending upon the same facts as 11. criminal prosecution. 

SEC. 9. Each prosacuting attol'Jlny shall mceive 1.\ so.lary in scml~ 
annual payments, at the !ate of two hundred dollars per annum, which 
Balar, shall be paid by the territorial treasurer, upon the presentation of 
proper vouchers therefor. 

SJOc, 10. The fees of prosecuting attorrcy shall l)e as follows: In 
all prosecutions, when the punishment ia death or imprisonment fOl' life, 
when the prisoner is so convicted, ·.fifty dollars; and when acquitted, 
twenty dollars ; in all criminal prosecutionsj when the punishmentJs 
imprisonment iu the penitentiary for o.ny les·s term than for life, when 
the prisoner ie c:ouvicted, thirty dollnrEI, anti when (l.cquitted twchte dol­
]arP.. Tn all other ('dmiml1 prot~Pr·ufionR, ''hen thf' priROnt'r ie convlrtcd, 
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hventy~fl.ve dollars, and 1vhon aequitted, five dollars. For prosecuting 
~:~.11 forfeited recognizances, debts, fines and forfeitures O.CCl'Uing to the 
territory, or any county therein, upon the amount recovered, twenty per~ 
centum en all sums u:r;tder one humll:od d;llnrs, P'or eaeh days' attend~ 
ance upon the district comt during the session of the grand jury, fiyo 
dollars. ln case of failure to attend to by the attorney of the first 
and second districts, the prosecutlng attorney of the. third judicial 
district Rhall receive the following fees for services rendered in the suw 
preme court on behalf of the several districts in the territory : l"or the 
proSecuting each case upon appca] or writ of errors, fifteen dollars, to be 
taxed to the di8triot in which the case ru:ises, to be paid out of the CO\trt 

fund of such district, upon the certificate of the judge of such district. 

SEc. 11. The fees of prosecuting attorney provided fo:r in section 
ten (10) of this act, shall be paid by the county for which such servic.es 
are rendered, and it shall be the dttty of the prosecuting attorney to tax 
his fees at the dose of each term of the district court, specifying how 
much, a.nd for what the service is chargeable to each county~ which ac~ 
count of fees must be approved by the jndge of the district court, which 
account shall be submitted to the judge of th'e district, and upon the 
presentation of such account or bill of fees to the county auditor·, it 
shall be the duty of such auditor to drnw a ·warrant upon the comity 
treasurer forth(' amount of said bill in favor of the prosecuting attOI'lley. 

St:e. 12. It shall be the duty of the clerks of-the several ilistJ:ict 
courta in this territory, in all criminal prosecutions1 when the prisoner. is 
-convicted, to tux and collect ns coats against such prisoner, an amount 
in each case equa.l to the fees allowed the prosecuting attorney by the 
tenth section of this act, ·which cost, when so ·collected, shall be applied 
:to the court fhnd. 

8r,c. 13. It shall be the dut3· of C"TCl'}" jnsticc of the peace, before 
·whom a criminal examination is held, when the defendant is committed 
.or held to batl, to make out and forward to the prosecuting attorney a 
transcript of the proceedings had befm·e such justice, together with a 
.copy of all ~nch pleadings and testimony in tl1e case. 

SEo. 14. For the purposes of this act, there shall be but thr('e 
diBtricts, and in all cnaca where n tlistrict court is held under special acts 
in counties within a dh:trict, said counties shall com])OSC a part of the 
ditJ.triet to which it belongs for judicial purposos. 

8E.c. 15. All acts and part.~ of 1\cts in confl.id with this act, 'be 
.and the Rame aro h('roby l'Cpealt•d. 

l'',J.Rf.I·:Jl, ,J flntlllt'f 1 fl, 1R6:1. 
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e100h member· of the Territorial Legislature with one copy­
during the sessions of the Legislative Asssembly. 

SECTION 4. All reports distributed to the Ter·ritorial, 
district, and other officers in this Terl'it;ory shall be for the use 
of the t'especth·e offices, and shall be by the person receiving 
the same turned over to his successor in office or returned to 
the clerk of said supreme court who shall gi>'e JJl'Opeo• receipts 
for the same. 

SECTioN 5. Any officer receiving a copy of said repol'ts 
awl failing to turn the same over to his successor in office ol· 
retnrn the same to the said clerk, shall be liable to a penalty of 
twenty dollars to be secured '[recovm·ed) from suclt persons in 
au action be!l'un in the name of the Territory of Washington. 
And all memes so· collected shall be expended by said clerk tor 
books for the Territorial library under the direction of the said 
judges of the supreme court. · 

S&orrol'l 6. This act shall take effect and he in fo•·ce fr<Jito 
and after its passage. 

Approved, November 9th, 1877. 

AN AOT 

IN RELATION' TO P:ROSEOUTING AtTORNEYS DEFINING THEIR JH:­

TIES AND FIXING THEIR OOMPENS.A.TION, 

SF..oTIOll 1. Be it enacted 0J tlw Leui8lative Assembly qf 
the Territ0'1")1 qf Washinrfton, Tliat at the general election in 
one thousand eight hunclred and seventy-eight for delegate to 
Congress, and every two years thereafter, there shall be elected ' 
by the qualified ·voters of the several counties in each judicial 
district of this Territory, one prosecuting attorne,r who shall be 
a practicing attorney-at-law, and have the qualifications of au 
elector, and shall reside in and be an inhabitant of the district 
for which he is elected. 

S>:oTroN 2. Such prosecuting attorney shall continue in 
office for the term of two years from and after January first one 
thonsand eight hundred and seventy-nine and until his successor 
is elected and qualified. 

SEOTION 3. Prosecttting attorneys heretofore ele-cted anrl 
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now exercisin!l tJ,e duties of their offices in each of the judicial 
districts of tli1s Territory sl•all continue in office until tht~ first 
dny of J anunry one thousand eight hundred and seventy-nine 
ami until their successors are elected and qualified, and they 
shall be governed oy, and COIDJlensated as in this act provided. 

SJWTJON 4. The county auditors of the several counties 
~hall make out under their hand 1\nd the seal of their office, a 
certificate shoW'lng the nnmher of votes given in thei1• respect­
ive counties, for each person ior prosecuting attorney, and trans­
mit tl1e same to the secretary of the Territory, and said votes 
shall he canvassed by said sem·etary1 and he shall issue a cm•tifi­
eu.te to tl1e l)ei·son recei \·ing the. highest nnm ber of votes ] u 
eucl1 judicial di>trict, and the peroon so receiving the highest 
number of \'Otes in a judicial district shall be the prosecuth1g 
Jtttorney of said district and he slJRll he commissionerl by the 
govel'llor. The county auditor shall tranomit the certificate of 
the votes he1·ein required, to said secretary within four weeks 
after said election. 

SECTION 5. Every prosecuting attorney before entering 
UJlOll the duties of his office, shall take and snbscribe an oath 
Jaithfully to discha•·ge tl1e dnties of his office as pros~cuting 
attorney for the district, for which he was elected; such oath 
shall be in writing, certified by an officer authorized to admin· 
ister oaths, and it sluJ.ll be filed in thP office of the secretary of 
the Territory, and moreover, said p1·osecuting attorney shall 
"ive to the 1ferritory of W>>shington a bond in the sum of two 
thousand dollar; with 1\'ood and sufficient sm·ety, conditioned 
that he 11'ill faithfully d1scharge the duties of his office accord­
ing to law, which hond shall be approved by the jud~e of the 
uistrict, tor which he was elected, and filed in the office of' the 
secretaJ'.Y of this Territory with said oath of office. 

SEC't'ION 6. Each prosecuting attorney shall be the legal 
adviRer of the hoa1•ds of connl;J commissi~ners of the several 
r.onuties in his judicial distrJCt; he shall also prosecute all 
criminal and civil actions, in which the TerritOJ':y or any county 
within his district may be 11 party; def\md all ~nits brought 
against the Tm·ritory or any county composing I> is district, and 
pl'Osecnte all fol'!eited re•·.ognizances bonds and action& for the 
recovery of <lebts, fines, penalties anu forfeitures accnring 
raccruiug'j to the Territory or any county within his district. 

SECTIO" 7. The pro>ecuting attorney of any judicial dis· 
t.l'ict. from which an appeal or writ of error is taken to the su­
r~rcme court shall appea•· on behalf of the Territory or county 
m supreme court in !Ill cases in which the Tet•ritory or any 
<:onnty in his district is interested, and prosecute or defend the' 
nmne n~ the cH~e may. he. 
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8EO'l1:0N 8. Each prosect~ting attorney &halt, when t'O<).llit•ed 
by the boat•d of connty commissioners of any county m his 
district, or by the president of such hoard, give to snell boat·d 
of county commissioners, in, vniting, if so reqnil·fV], his le.gRl 
opinion touching a11y subject, which such board of count~· coill­
missioners may be called Ol' r~quired to ll.Ct upon, relating to 
the management of county affairS. 

SEcTION 8. The prosecuting ~ttorney in' each judici•l 
district is hereby required to give legalndvise whlln reqnesterl. 
to all county and precinct officers and directors and snperin .. 
tendents of common scl10ols, in all matters relt<ting their oflicinl 
business; and when so reqnil'ed, he slml! draw UJl in writ. 
ing all cont1•acts, obligations, and like instrnments of an oflicial 
nature, for the use of said officers. 

SEnTION 10. It shall be the duty of' the pt·osecuting 
attorney to visit once in each. yea•· the offices of the county 
auditors of the several co 1m ties in his district; and he shall 
then examine the offir.ial bonds of all county and vrecinct offi­
cers, on file in such offices, and it is made his dnty to report to 
the board of county ccnnmissioners of' thei+ respective countier:. 
any defect i!l the bonds of any public officer in such connt . 
He shall also once in each year examine the public records and 
books of the auditor, assessor, treasurer, . superintendent of 
common schools, and sheriff of each county in his district and 
report to the board of commissioners of their respectil•e coun­
ties any failure, refusal, omission or neglect, of such officers to 
keep such records and books as required by law. He shall also 
report to the oorand jury having been selected in whole or in 
part from soo~ connty, any failure, refusal, omission, m· neglect. 
of any auditor, treasurer, assessor, superintendent of' common 
schools, or sheriff, to keep the reom•ds and books required by 
law. 

SmJTION 11. Whenever a petition for divorce remain• 
undefended, it shall be the duty of the prosecuting ottomev tu 
resist such vetition; but no such petition shall be heard by" the 
court, nor shall said prosecuting attorney be mquired to nppea1· 
and defimd the same, until the sum of fifteen dollars be deposited 
by the plaintiff in such petition with the clerk of the court, 
as the fee of SllCh pi'Osecuting attorney. 

SEOTION 12. No prosecuting attorney shall be employed 
in, or allowed to conduct any suit for a divorce on the part of 
the petitioner or apl;'licnnt, iu the courts of this Ter1•itory nor 
shall any prosecutmg attorney be allowed to resist a petitiou 
for a divorce in any case remaining undefended, if the attorne]' 

. tor the petitioner is a partner in the practice of law m• keeps his 
office with such prosecuting attorney; but in all suel1 cases the 
('.onrt, or judge b~fore ll'hom the case is to be heard, shall appoint 
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an attorney to :resist the petition' who shall be entitled to the 
compensation allowed by law to prosecuting attorneys in such 
cases. 

SEOTION 13. No prosecuting attorney shall receive any fee 
ot' reward from any person or persons on behalf of any prosecu­
tion for any of his official service~, except as provided in this 
act. Nor shall he be engaged as counsel for a party in any 
civil action depending upon the same facts as a criminal pros­
ecution. 

. ' 
SECTION 14. Each prosecuting attorney shall on the thirty­

first day of December in eacl1 year, make to the governor of the 
Territory a report settin~ forth the amount and the natnre.of 
business transacted by h1m in that year with such other state­
ments and suggestions as he may deem nsefnl. 

SE01"ION 15. When any prosecuting attoruey fo.ils, from 
sickness or other cause, to attend a term of the district court ot' 
the district, for which he was elected, or is unable to perfot•m 
his duties at such term, th.e com·t or judge may appoint some 
'lualified person to dischat•ge the duties for such term; and the 
person so appointed shall receive a compensation to be fixed by 
the court to be deducted out of the 'l'erritorial salary of such 
prosecuting attorney, not exceeding, however, one-fourth of the 
qnarterly salary of ·such prosecuting attomey. · 

SECTION 16. When a vacancy occm•s in the office of pi'Os­
ecuting attorney in any district in the Territory, it shall be the 
dut.y of the governor to appoint some qnalified person to dis­
charge the duties of bhe office, until the next general election, 
for delegate to Oongt•ess and until another prosecuting attorney 
shall be elected and qualified: Provided, '£hat the person so 
appointed shall be duly qualified as provided in section one of 
th1s act. · 

SEoTtoN 17. Eaclt prosecuting attorney shall receive a 
salary for his services in prosecttting and defendin~ ct•iminal 
aud civil actions in which the Territory is a party at the rate 
of fifteen hundred dollars per annum, to be paid out of the 
Territorial treasury quarterly, out of any funds in the treasury 
not otherwise >tppropriated, upon t.he presentation to the 'l'erri­

·torial treasurer of the proper warrant theretor, which warrant 
ohall be J>akl in its regular numerical order. 

s;.c·riON 18. Each prosecutin~ attorney shall receive for 
his services in prosecuting 11nd defending civil actions for any 
county within his district and for legal advice to boards of 
county commissionel'S and county and precinct officers and for 
•uch other duties as may be required in sections nine and ten 
of this act; and any other duties imposed hy law, the following 
'lllrlA annuall:· to be paid out of the comtty treasury of such 
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county within his district on the order of the board of county 
commissioners of any such county, that is to say: in counties 
where the population is one thousand, or less the sum of fifty 
dollars, and for any additional number of inhabitants above one 
thousand at the rate of twenty-five dollars per tlwusand out of 
any moneys in the general fnnd of the conn ty not otherwise 
appropriated. 

SEo•rJON ~9. No other or 15reater fees or saJary than herein 
provided, shall be allowed or pa1d to any prosecuting attorney 
in this Tarritory. • 

SE<rriON 20. For the purposes of this act, there shall be 
but three dist1•icts; and in all cases where a district court is or 
shall be held under a special act in counties within a district, 
said counties shall compose a part of the district to which it 
belongs for judicial purposes. 

SECTION 21. All acts and parts of acts in any manner con­
flicting with the 1wodsions of this act, be and the same are 
hereby repealed: Provided lwwe1J.er, That nothing herein con­
tained, slmll be construed as repe.Uing any act or part of an 
act imposing other and additional duties on any prosecuting 
attorney. · . 

s~O'riON 22. This act shall take effect, and be in force from 
and after its passage. 

Approved, October 31st, 1817. 

AN ACT 

\•ROVIDl.NO 1i'O.H. TB'E PROPER CONFINEMENT OF 'flUtRI1'0RIA.L CON • 

VICTB. 

Suc·~roN 1. Be it ~naated by tlw Legulative Assembly qf 
the Te'l"rtto·ry qf Wa"h~ngton, That the p;ovm·nor be and he is 
he1•eby authorized for and in behalf of the Territory to enter ' 
into n contract with William Billings sheriff of Thurston connty 
tor the confinement, custody and maintenance of all Territorial 
convicts nnde1· such restriction and limitations as are hereiw>f­
ter stated. 

SEOTrol>! 2. .Suc.h contract shall be in force for the term of 
32 
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this act, the code commissioner shall take and subscribe to an 
oath before the secretary, faithfully to perform the duties and 
obligations of said code commissioner. Should any vacancy oc­
cur in the office of commissioner, fJ•om any cause, and before 
the commissioner shall have completed his labors, the governor 
of this territory is hereby authorized to :6.11 such vacancy by 
appointment, and the person so appointed shall have full power 
and authority to act iu fulfillment. of the provisions of this act, 
and shall be subject to all the obligations and requirements 
herein imposed. · 

SJOO. 9. This act to take effect and be in force from and 
after its passage. 

Approved, November 14, 18'19. 

• AN AOT 

IN RELATlON TO PROSEOU"l'ING ATTORNEYS, DEFINING THEIR DUTIES 
AND FIXING THEIR OOMPENSATION IN 'I'HE OOUN'l'IES OF JiALLA 
WALLA, OOLUMJU.A, WH!'I'MAN, YA:&IMA, SPOKANE AND S'i'fcvENS. 

SEOTION 1. Be it enaotecl by the LegwZative Assembly 'if 
the Ter-ritoT'!l 'if WaBhington, That, at the general election in 
one thousand eight hnndred and eighty, for delegate to con­
gress, and every two ;ears thereafter, there shall be elected by 
the qualifi~d voters o the counties of Walla Walla, Oolumbia, 
Whitman, Yakima, Spokllne and Stevens, one prosecuting at.. 
torney for each of said counties, except the counties of S,Pokane 
and Stevens, who shall have one prosecuting attorney JOil>tly, 
who shall be a practicing attorney-at-law, and have the qualifi­
cations of au elector, and shall reside and be an inhabitant of 
the county or district for which he is elected. 

· SEa. 2. Each of the said prosecuting attorneys shall con· 
tinue in office for the term of two years from and after January 
first, one thousand eight hundred and eighty-one, and until his 
successor \s elected and qualified. 

SJOO. 3. The prosecuting attorney, heretof01oe elected in and 
for the first judical district, and now exercising the dn ties of 
his office as prosecuting attorney under an act entitled" An act 
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in relation to prosecuting attorneys, defining their duties and 
fixing their compensation," approved October 31,1877, shall con­
tinue in office until the first day of January, one thousand eight 
hundred and eighty-one anJ they shall be governed by and com­
pen sated as in said act provided. 

SEo. 4. The county auditors, of' the said several counties, 
shall make out undet• their hand and the seal of their office, a cer­
tificate showing the number of' votes given in their respective 
counties, fbr each person f'or prosecuting attorney, and trans. 
mit the same to the secretary of the territory, and said votes 
shall be canvassed by said secretary, and he shall issue a cer­
tificate of election tq,the person receiving the highest number 
of votes in each of said counties or district, and the person so 
receiving the highest nnmber of votes in said counties or dis­
trict, shall be the prosecuting attorney of said county or dis. 
trict, and he shall be commissioned by the governor. The 
county auditor shall transmit the certificate of the votes herein 
required, to said secretary within four weeks after said election. 

SEo. !i. Every prosecuting attorney, before entering upon 
the duties of his office, shall take and subscribe an oath faith­
fully to discharge the duties of his office as prosecntin£1 attor­
ney for the county o~distriat for which he was electe~ such 
oath shall be in. writing, certified by an officer autl10rized to 
administer oaths, and it sha.ll be filed in the office of the secre· 
tary of the territory, and, moreover, ~aid prosecuting attorney 
shall give the '£erritory of W asbington a bond iu the sum of 
two ihousand dollars, with good and sufficient ,surety, con­
ditioned that be will faithfully discharge the duties of his office 
according to law, which bond shall be approved by the judge of 
the first judicial district of the territory and :fi.led in the office of 
the secretary of this territory with said oatl1 of office. 

SEc. 6. Each prosecuting a!torney shall be the legal ad­
visor of tbe board of county commissioners of his county or 
district; be shall also prosecute all criminal and civil actions, in 
which the territory is a party, the jurisdiction of the action be­
ing in his county or district, or in' which his county or district 
is a party; defend all suits brought against the territory, the 
jurisdiction of which is in his county or district; and all snits 
brought against the county or district in which be was elected. 
lie shall prosecute all forfeited recognizance, bond and action 
for the recovery of debts, fines, penalties and forfeitures accru­
ing to the territory, the jurisdiction of which is in his county 
or distri<lt or accruing to the county or district in which be i• 
elected. 

. Sl!lo. 7. Each prosecuting attorney shall, when required by 
the board of county commissioners of his county or district or 
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by the president of such board, give to such board of county 
commissioners, in writing if so required, his legal opinion 
touching any subject which such board of county commission­
ers may be called or required to act upon, relating to the man­
agement of county affairs. 

SEa. 8. Each prosecuting attorney is hereby required to 
give 'legal advice, wben I'eql\ested, to all county and precinct 
officers and directors and superintendents of common schools in 
his county or district, in all matters relating to their official bus­
iness; and when so required he shall draw up in writing all 
contracts, obligations and like instruments of an official nature 
tor the use of said officers. • 

SEa. 9. It shall be the duty of' the l'rosecuting attorney 
to visit once, in each year, the offices of the county auditor of 
his county or district, and he shall then examine the official 
bonds of all county and precinct officers on file in such office, 
and it is made his duty to report to the board of county com­
missioners any defect in the bonds of any public officers in such 
co1mty or district. He shall also, once in each year, examine 
the public records and books of the auditor, assessor, treasurer, 
superintendent of common schools, and sheriff of his county, 
or district, and 1·eport to the board of commissioners of his 
con nt/ or district, any failure, refusal, ~ission or neglect of 
such officers to keep such records and books lUl required by law. 
He shall also report to the grand J nry, having been selected 
from his county or district, any failure, refusal, omission or 
neglect of any audito1·, treasurer, assessor, superintendant of 
common schools, or sheriff, to keep the records and books re­
quired by law. 

SEo. 10. Whenever a petition for divorce remains unde­
fended in his county or district, it shall be the duty of the pros­
ecuting attorney of said county or district to resist snch pe­
tition. 

SI<o. 11. No prosecutin~ attorney shall be employed in, 
or allowed to conduct any smt for a divorce, on the part of the 
petitioner or applicant in the courts of this territory, nor shall 
any prosecuting attorney be allowed to resist a petition for a 
divorce in any case remaining llndefended, if the attorney for 
the petitioner is a partner in the practice of law, or keeps his 
office with such prosecuting attorney; but in all such cases, the 
court, or judge before whom the case is to be heard, shall ap­
point an attorney to resist the petition, who shalf be entitled to 
a fee of ten dollars, which shall be deducted and paid from the 
salary of the regular prosecuting attorney. 

SI<a. 12. No prosecutin~ attorney of any of said countie• 
or district, shall receive any tee or rewaJ·d, from any person or 
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persons, on behalf of any prosecution for any of his official ser­
vices, except as provided in this act, nor shall he be engaged as 
counsel for a party in any civil action depending upon the 
same facts as a criminal prosecution. 

Sm. 13. Each prosecuting attorney of said counties or 
district shall, on the thirty-first day of December in each year, 
make the governor of the territory a report, settin!i fur.th the 
amount and the nature of business transacted by him in that 
year, with such other statements and suggestions as he may 
deem useful. • 

SEC. 14. When any prosecu ling attorney fails, from sick­
ness, or other cause; to attend a tenn of the district court of 
the county for which he was elected, or is unable to perform 
his duties at such term, the court or judge may appoint some 
qualified person to discharge the duties for such term; and the 
person so appointed shall receive a compensation to be fixed by 
the court, to be deducted out of the territorial salary of such 
prosecuting attorney, not exceeding, however, one fourth of the 
quarterly salary of snch prosecuting attorney. 

SEo. 15. When a vacancy occurs in the office of the pros­
ecuting attorney in any of said counties or districts it shall be 
the duty of the gove111or to appoint some qualified person to 
discharge the duties of the office until the next general election 
for delegate to congress, and until another prosecuting attorney 
shall be elected and qualified: Provided, That the person so 
appointed shall be duly quali:fied as provided in section one of 
tlii.s aet. 

Sl!O. 16. Each prosecuting attorney, elected under thi• 
aet, may appoint one or more deputies, not to exceed two, who 
shaH have the same power in· all respects as their principal. 
The appointment shall be in writing, and be signed by the pros-· 
ecuting attorney, and shall be filed in the office of the auditor 
of the county where the court is held. Re may revoke the ap­
pointment of any deputy at wiJI, by writing, filed in the same 
office. Each depui:Je, before entering upon his duties, shall take 
the oath of office, which shall be indorsed on his appointment. 
The prosecuting attorney may take from each of his deputies a 
bond with sureties for the faithful performance of his duties; 
but the prosecuting attorney and the sureties on his bond shall 
be liable for all the official acts of each deputy: P.r01Jir1et1, 
Such deputy shall receive his compensation from his principal, 
and no additional fees or salary shalf be allowed any prosecut. 
ing attorney for such purpose. 

SEa. 17. The prosecuting attorney in each of said conn­
ties shall be the public prosecutor therein. Re shall attend 
the district courts held in his county or district, for the trans-
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action of criminal business, and conduct, on behalf of the terri­
tory, all prosecutions for public offense. 

SEc. 18. The pr.osecuting attorneys, when not in attend­
ance upon the district court, shall in~titute proceedings lor mag­
istrates, for the arrest of persons charged with, or reasonably 
sus}lected of public offences, when he lms·infOimation that any 
snc 1 oft\mse has been committed; and fQr that purpose shall 
attend upon the magistrates in cases of arrest when required 
by them: Provided, That said :p,rosecu ting attorney shall not 
be required to travel over ten m1les to attend upon such cases. 
The prosecuting attorney .shall also attend before, and give ad­
vice to the grand jmy whenever cases are presented to them 
for their consideration, and shall draw all indictments when re­
qnil-ed by the grand jlll'y. It shall be the duty of the yrose­
cuting attorneys, created by this act, to carefully tax a! cost 
bills in all criminol cases arising in their respective counties, 
and they shall take care that no useless witness fees are taxed 
as part of such cause, and that the officers authorized to execute 
process, tax no other or greater tees than the fees allowed by law: 
P'I'Dvided, That, if they are not p1•esent at the trial of auy 
criminal cause, before any justice of the peace, and the cost 
bill in such last cause is lodged with the county commission­
ers tor such payment, the said prosecuting attorney shall have 
the right to review and retax the same, and· it is made his 
duty so to do, if the board of county commissioners deem the 
hill exorbitant or improperly taxed. 

Smo. 19. Eaeh prosecutinf!,' attorney, elected under this 
act, shall receive a yearly salary of three hundred dollars, to be 
paid quarterly out of the te>Titorial treasury, out of any funds 
m the treasury not otherwise appropriated, upon presentation 
to the territorial treasurer of the proper warrant therefor, whieh 
w&rmnt shall be paid in it.s regular numerical order. He shall 
also receive t.he sum of one hundred dollars y~.arly, payable 
quarterly, where the population of his county or district is one 
thousand or less, and for any additional number of inhabitants 
above one thousand, at the t•ate of seventy-five dollars per thou­
sand, and every traction of one thousand over five hundred, to 
be. paid by the county or district out of any money in the 
county treasury, not otherwise appropriated. He shall also be 
entitled to receive, for all amounts collected by him for the ter­
ritory 01· for his county or district, ten per cent. on the amount 
collected. 

SEc. 20. The fees heretofore allowed district attorneys, 
uude1· au act en titled "an act in relation to prosecutin~ at­
torneys, defining theil· duties and fixing their compensattOn," 
approved, October 31, 1877, shall go tu the county treasury ot 
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the several counties or d\stricte named above, when the prose­
cuting attorney of said counties or district performs the services 
which heretofore, under said act,. were performed by the prose­
cuting attorney of the first judicial district. 

SEa. 21. All acts and parts of acts, heretofore enacted, in 
any manner conflicting with the provisions of this act, he, and 
same are, hereby repealed: P~ovided, l<oweve'l', That nothing 
herein contained shall be construed as affecting or repealing any 
act or part of an act referring to prosecuting attorneys for the sec­
ond and the third judicial distr1cts of.the territory. 

SEa. 22. This act shall take effect and be in force from 
and after its approval by the governor. 

Approved, N ovem her 13, 1879. 

AN .A.OT' 

TO PRBVENT AND PUNISH GAMBLIN(}; 

SECTION 1. Be it enaated by the Legi.ilative Assembl!y qf 
the Territory qf W asMngton, That each and every person,. who 
shall deal, play or carry on, open or canse to be opened, or who 
shall conduct, either as owner, proprietor, employe, whether tor 
hire or not, any game of faro, monte, roulette, rouge et noir, 
lansquenette, rondo, vingt-nn(or twenty-one), poker, draw poker, 
brag, bluff, thaw, tan, or any banking or other game played with 
cards, dice, or any other device, whether the same be played for 
monel, cheeks, credits, or any other representative of value, shall 
be gmlty of a misdemeanor, and upon conviction thereof shall be 
punished by a fine of not more than five hundred dollars ($500) 
and shall be imprisoned in the county jail until such fine and 
costs are paid: P~ovideit, That such persons so convicted shall 
be imprisoned one day for every two dollars of such fine and 
costs: And povided.fu~the'l', That snob imprisonment shall not 
exceed one year: And Btill.fwrther povided, That any one who 
shall carry on any chuck-a-luck, btmko, strap, sling, pannel house 
or other swindlinl!' games shall be deemed guilty of a felony, 
and, upon convictwn, shall be imprisoned in the penitentiary 
not exceeding five years for such offense. 

13 
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of all tho•e who have died, who havo heen discharged, or who ha1•e 
escaped ti·om s.tid penitentiary, since the said firot day of June 1878. 

Sxc. 3. Shoulu the superiuten<lent or kccpe•• of the tcrl'itorial 
pt.mitenthti"J\ neglect or J'ef'me to gh·e the notice to tl1o teJ·ritol'ial umJi. 
tol', as provided in t-ection two (2) of' this net, he shn11, upon CLH1Viction 
thereof, he deemed gu il t.Y of a 111 is<lemuanor, and shall he sn hject to a 
fine~ jn nny snm, not fJxceerling :th·e hnn(l!•ed dolhws, in any conrt of 
competent jurisdiction, oud slmll stand committed, until said fine is 
pnid. 

SEc. 4. It shall he the duty of the ter1·itorial nndito1' to keep a 
pnhlic record, of' nll cou,·ictions of parties sentenced to the territol'iat 
penitentiary; such rec01·d to embody the full data of f•cts, rcpm·ted to 
him, under oections one (l) and two (2) of this net. 

Sec. 5. This act to take effect and be in force froru and after its 
Rppro\·al by the grJ\'er•nor. 

Approved November 2S, 1883. 

AN AOT 

IN RELA'l'IONS •.ru PROSECUTING ATTOU.NErs, Dl~FINING 'fiiEIR DU'l'IEB AND 
FIXING 'J'lll!.lR CO:MPKNSA'l'lON. 

SECTION 1. Be it enrwte<l by the Levislatlve Assembly of tlw Te'f'­
ritm·y <1' lV<lsltinyton: That at the gencr!\l election in tho \'eRI' one 
thonoautl and eight lumd•·ed and eighty-tour, for delegate to congress, 
aml erery two years thereane,·, there sl1all be elected iu the li<·st juuicial 
diolrict, by the <plalilied rotors of the counties of \Valla Walla, ()olumbia, 
Glldielu, Whitu1an, Spokan, SLovene, Lincoln and Assotin, oue prose­
cuting attorney, fo1• each of said connties1 except the counties of Colntn~ 
bia, Gal'field and Assotin, which shall ha1·~ one prosecuting attorney 
jointly, aud the <munties of Spokane, Stevens and Lincoln, wl!ich shall 
ha>·e one prosecuting attorney jointly. 

SEO. 2. The second judicial distriat, is <lidded into three prose. 
cnting attorney districts; and each of said districts shall, on the general 
election, in the year one thousand eight hundred and eighty.four, and 
e\·ery h'.~o years thereafter, elect one prosecuting attorney. 

SEc. 3. The counties of Yakima, KlickHat, Skamania and Clark, 
ehall constitute the first prosecuting attorney district. 

Sm. 4. · The counties of Cowlitz, Wahldaknm, Pacific, Chehalis, 
Jl[ason and Thnr•ton, shall constitute the second prosecuting attol'llcy 
district, and the county of Lewis, shall constitute the third prooecuting 
atto1•ney district. 

S<:c. 5. The third judicial district be, and the same is hereby 
divided iuto th1·ce prosecuting attorney district•; and each of said pro­
secuting attorney districts, shall, at the general election, iu the year one 
tbousauu eight lu~ntlre<l und eighty-Jour, and every two years thereafter, 
elect one prosecntmg altoruey. 
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'SF.a .. 6~ The connt.v of Pier•ce·sli>tll'eleet nne prosecntitog"tl'nrney.;·. 
tllio conntioi! of K:ng, Kit~np an~J' :::il!nhumirs.h slutl1'~tect. one )~I'URI'<·ntrug· 
att,>t·ney j(>intll·;· t.he ctonnties of' Whutc<.>m, IsiHIHI, J<·fl'e•··ton, Ch1ll••n. 
San. J,i.,n· all< I '8kagit shall elect one pm•ecnting att<ll'lley jointl,y; 

f::h';n. 7. Each pl'nt·rculing nttorney. elected nndcr thiM- }let, shnll" be· 
n prat!ticin~ attnt'tH'Y nt lnw, and hm·e the quulificutious ot' wn {•]eetur,. 
and t>hall r~~ide in.,.. and bonn inll:lbitant of tho connt'\~ or distJ·it·t for 
wl1idr ]J(r iti· elected, U11cl £:hull" contillne in oftice, fm· 'the tPJ'Jn ~~r t\'\'0 
yca\'6, from tnlll aftf'l' tho !i\t'Cnnd· ~Iou,la,r of Sannnry. afte1· his election 
aml qnnlitlcuti'un,. anu nntill•is sncce>sor is clcctc<l and· <JIIItlitiecL 

810c. 8 .. Tlie cnnnty nll(li\oi'S of tho se,·eral cnnnties shall mal<<i 
(')nt under their halld·B, nnrl seals uf their offic·e, a rerti.fieate slW\\'ingo the: 
Jlumhcr \'otes g-inmill th~ir l'i.!Spectiro eonnties, fur each person ft,r pro­
secnti"ng nttln·noys, and trH.JHillit lhe sam·e to the scc-rehu-y of thtr fcr­
rittn·.r,. aml saitl. \'OtL•s sl1nlllm canraMed Uy ,&aid' (:U~J·ctary, and he shnll 
i·a~ne a ctwtificrtto of elo~titHI to the pn1·evu recciv-iu~ the hi,!.!,hcst nnm .. 
Ocl' of Yutes, in cmch of snid con11t1es or district, and the person SO· 

t.eceh·in.~· the highe:)t. Hntnh31' of' voto3, in o·wh o-f S1tid conn tic~ or dis­
tJ·ict, shn\1 be tho pro·wcnting attorney of snld. connty 1)1' diatJ'iut~ and he 
shnll ho oom mL;~i\)ncd IJs tl1 o ~~H'ernoJ'. The conn ty and i tor shnll trnuf'rn it 
t:hn (J'Jrtific:\tiJ of lhc \'Ute3 IJm·ein l'aJUireJ, tJ said sec!"etat-y, Withiu fout•· 
weeks aftm· said ele!.!trun .. 

8EJ. 9. Evei'.Y prosecuting attorney, before ente1•ing npon the· 
dnties o( hi• onice, shall take m1d snbsc••ihe un oath, fitithfullv to dis. 
eha1·gc the dntie.s o.f !1is otlioe,.ns prosem~tina- attorney fo1· the d"i~trict 
a1• collllty which he was l'lccted. Such oe~;th slmll he in \"\"'l'itiuA', certi-fied 
liv an ofliccr aut!ourizecl to nthniniste•· oaths, nne! it shall be filed iu the 
office uf the seereta1·y of the territo1·.Y~ nnd moreo\'IJJ', the said prur::-<~c.u~ 
ting nttol'llL'J' sh~1ll give tu tho terl'itol'y of \\7nshi11gton a bond in tlia 
snu1 ()f two thousand U.nllaJ'ft, with good nnd ttnfiideat tmrety, conditinneJ 
that he will f>~ithfully dischai'!(O the duties of his· oflice accc>l'ding to·lnw, 
whiclt boll<! shall he approved hy the judge of the dist!'ict fur which 
he was ulectud, aud tiled iu tho oilice of the sec1·etary l'f th~ tm·ritury, 
with saicl uath of nflice. 

S.:c. 10. EHch ]li'O>eenling att01·nev slmlllm the lel'nl ndvi•eo• of 
tlle bonrd of county ccomluil:isiouers fur the countv or district ftll' whi-ch 

lw. wa:; clcctel: he shuJlnJso pro~ccntenll crittlini\1 an'll civil actions lu 
which the territory ot· auy CtHmt.r withiu hia tlistl'ict may lJe n partr; 
dot'enrl nll &nits h1·ung-ht ngninst the territol",Y, or nny county compusi;1g 
ldi' district, nnd prosucnte all furfeiteU recognizanrc$, hontls a.ml 11etioHs 
for the reco\'Pl'J ot' dl•ht~, 1ineg. ponaltie:s, and furf'uitnres a<.~erning to 
the territory, or any county withiu hid Llistrict: l)rotJidin[J, The Com­
lnit<:;ionet'S or any county uuy employ other nttot·neys, wlwu they may 
deem it fu•· the interest of thd1· county. 

S1w. 11. Tho prosecuting attorney of any county or district, from 
·which an uppcn.l, nr writ of el'ror, i.s taken to the snpl'eme court, shnll 
appPar in behalf of tho t~r•·itory or conut.1·, in the •npreme conrt, in all 
cases in which the territory o1· any connty in his district is intco·ested, 
aud prosecute or clefond the 'arne ns the CllEO may be. 

S.:u. 12. Each pru.ecuting attorney, when required l>y tho hoard 
~(). 
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of county commi-.ioners of ""Y county in hi' distriat, or hy the pru•i· 
dent of snch hmtnl, tihall l{h·e t1J s1w.h hmtH.l ot' c,mut,r{loiiiiHis~oiom•J'.d, in 
writmJ,t" it' so reqnired, I tis l~'g'tl opinit~ll, touchiu~ auy onl,ject wltic.h ::.uciL 
buanl uf county oununis:~iouere; 111ay Lu called ol' !'C(jllirt....U tv .aa ... -t 11J•UU1 
relating to tiw umuug-emt:ut uf county nffaiJ·s. 

Sgo. 13. The proscf.!.nting attorHey. in eneh conuty 01• dist!'i.~t. i-1 
herehy required .to j!h·e lewd mh•iec. whcH rec1ui•·etl, fv all cuuuty und 
JWeCillct utlirer::;, ~lJHI Uirl.'ct•>1'8 ttntl snpel'iuteutlunt-s of cummun tmht)t}ls) 
111 all matters rcla.tiug- tu their hiHcial lwsine..r.;::.; ~-tml, wheu so rcqnirt~d, 
b~ shall c.h-aw np, in WJ'itiup;, ull tluntJ·acts, ohli~ations uu1l Him inotru­
ments 0t' 1111 ofliciul nature, ful' the uoe uf s•itl ulliue•·s. 

Sroc. 14. It slmll he the dut.1· uf tha p>'<>•ecutin/( attorney to vi•it, 
or.we in each year, the oftiCt!s ut' the con1it.\t ~u.Jtlitul'd of tho scvt·t•al Ct,Un~ 
ties in his distri<·.t, und. he shall then ex11mine the otlluhd l~<•nus <>t' all 
Cllntnty and prccim.·.t officcr8 011 file iu 8ndt ufi:i.u~s; .and it 1is made his 
dnty to re:1or•t to tiMJ bmu·d ut' county cotumir;si~~uei'S of thoir re:-~pccth";J 
coun tie!:i, any defl!ct in tile humh; -of Ht1)1 pn!,) i<~ ufti~ot· in snch Cllllll ty. Ile 
shall al~u, oneo ill each Jl'!tl'1 examine the puhlic Jecut•t.IJ! nud bonks ut' 
the audiror, ass-essor, treasurl!r. supel'inteudcut of common Fchools, nnd 
shel'iff of ench oonnt.r ill his uistl'ict, '""' roport tu tho UoRI'Il uf oonnty 
commissioner~, of their ret.(li:!Ctive cuuntic~, auy iitilun•,refusal, omir-'oion 
Ql' n~glect of such ufticer~, to keep htJUh recu1·U~ UlH.l btJUks as required 
.by IHW. 

SP..o. 15. Whenm•er a petition fur dil'orce remains undefoucled, it 
shall be the duty of the prusecutilll-( ntt•11·ney to resiot sn<~h pe~i 
but no such potiti<>n sh>Lll he hear<! hy tho c ;,ITt, 1101' shall s"i<l prose. 
eutiu~ tt.tturney lw required tn 11.ppe1LI., a.m1 tl.efen'l the same. nntil the 
snm of fifteen doll>1.1'8 ho <iepusiteol I•.Y tl•e plaintiff, with the clerk ot' 
the conl't, a.s tile tCe of such prm;t'Cuting .atturucr. 

S>OO. 16. No prusccnting attorney shall ue .. n .. wed to conduct nny 
·snit for di\'nree, Oil thH pa1•t uf the petltioncJ• ol' ap)Jiit•Hllt) in the C.llnrts 
ot' tbis tel'ritol',r, 1101' shall auy purtuor in the rrautice uf the law, O'r 
attOJ•ney lmviug his otlice with tile pr·u8l!t'Utiug attm'llt',Y uf this territory, 
be allowed to pro•ccute '"'Y suit in heh•olf ,.j' ihe petitioner or upplicnnt 
for a divurce iu tile wm·ts of thi.i tcrl'itol'\~. 

S1w. 17. No prost"eutin:; atturue,r siml1 l'cceivc any fee, or reward, 
from HollY pt•ri'oll, ·on l:H.•hulf .,fall.)' Jll'u~t·etllinn, fnt' ltii,Y of' hil'i vffit•ial 
se1 rice~, except a:; proYitl1.:d ·ill thi6 Hct; W•J' ~hnll hu he ~ll"Hg"C"d as conn­
so! f~JI· u pa1·ty in _nny civil nctivu ~e.pcmling upun the sn~10 f~tets ns a 
Cflnttn':ll prttSIJClltttHt. 

S«o. IS. Enuh }>l'Osccnting nlt.orne1" sh·tll, on thu thil'tl··fif3t dav of 
Deccmbt•r in eal'h ywtr, maku tu rhe !.N\'CI"r&rJJ' ut' tho tel'l·it~•ry a rej}nrt 
flt1tting tin-t.h tho autonut antl tho uatl11·c ol lt11~i11e.i~ tl'tnJ::.netc~l hy hi1n 
in that yea!\ with :.udt otlm1· stntemeu t:; ami sn~ge~tiun~ a:; he may 
doenl nseful. · 

Sga. 19. '"\Vhcn any pl·o~ecuting n.tturucy fails, from .e:ickn~sa or 
other (•nn~e, to H1teJHI a tel'lll of the <h ... ll'iut eont·t of tho dh:.tl'ict or 
county t~•r which lte wa~ elected, uri:~ nnahlo to perform hi:l dntiea Rt 
sucu term, the court or juugu muy Rjlpuint sumo 'lnulilitd pe<·•on to 
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!]iAr.hnt•ge tho r]ntirA f<>l' All<lh lettn; nnr] tile prr•on, •o appDinted, shall 
rcedpJ l\. eolllj•t•tiMtli~rH. t" be tb.t~tl hy the cunrt, tu l1e dctlucH.>d out ut' 
the tc1·rirul'inl t"'ali\I'Y uf l'l-IH~h pruseuuting attut'tu .. ·~·. twt ext•t•etling h~JW­
ev~t·. uuo f•HU'th ~~1 the qu \.l'te-I·Iy aaliLI'Y of ~:muh pmst.·Lmting- att.01·uuy. 

S~<c. 20. " .. h.•u ~\ ntcnawy oc,~urs in tlte office of PI'O$ecntinlll 
nttoru('.r~ ln nny tli:;lrlct or conuty, it shall be the dnty of 111e governo~ 
to nppnint Rome '-l'ut\iticd per~:;mt to di;:~t·lml'ge tho duties of the office, 
ltntil the tUJxt p:etlet'nl election t\,r tltdcga.tc to con.t:t'e~s, nnd 1111til 
S\Hotlll'r pt·o::-ecuting uttorney ~hall be eh .. ctcd find qnnli±i~U: l~rfl'l.'ided, 
'l'hat Lhe !'"~"""" su IIJ'J>"intud shall he cluly ((Ualilieu ns ptvviuc-d in 
&cctiou s(weu uf this net. 

St<o. 21. Ea"l' pto•eonting nttor.ney, electe<l nn!let this act, shnll 
rtoeei vc n yeal'ly E-n hti',V as f(.,Hows: Tltc JHot-et·n f i ng ultot·ucy fut· th(J 
Cotllll.)' uf W<~illl Wali>l shall t•cuci\'0 a Stdary or th·a· hLllHll'e<l dollat·s; 
the lJI'OSI:;!c•nting altut·uey t\.,t· the conutics of Culnml!in, GaJ·field nud 
A~uliu sind! a·eceh·e a yer~rly salury ot' fh·e hundred dvllars; the prose .. 
Cllting attot·m~.Y t'nl' tho cunnty ot' \Vhltma.n ~hall receive~ yt•a.rly sa.lat·y 
t1f' the htlllllJ'eJ Uollal':.;; thu ).ll'os~cntittg rtttUl'Hey fut• the eunnties uit 
Spt•knuc. Liut~otn, Dunglas tnHl St~wen:,; almH.re..:eive u. ycurly sulary oil 
:lhu hml Ured dolht1'.:5; t llo pt•ot-ecuti IIJ!: xttorllf'J' iOr tht.o coHH ties of Olurl\ e, 
Skanlllllin, Klh·kitnt awl Yukima shalll'c<·ei\'c ll. JC>Il'iy sahu·y of nina 
humlJ·t>d nud fifty dollal't~.; tho prus~cuting uttol'uey fut the counti-es 
"f lllnsun, Chehalis, Pucitic, Walddaknm, Cuwlitz uud Thlll'eton shall 
r<•ceh·e n Jt'nt .. Jy 8alnry of se\'Cn lntnth·ed antl fifty do"llars; aud 
t}Je prosecuting- attoruey :fi.1r the connty of L-ewis bhall l'ecch·o a 
.s~hny uf three hundl'Pd du1lm·M; the pru$ecnting nttu1'11ey for .the ronuty 
of Pil•1·t~.o il-hull ret•eive u ,Yearly salai'V nt' tho hmHh·eU flnHH.ril>; the proA 
eeenti11g- nt1o1'11CJ of tl1e cunnticn of ~Kiug. KitP-Hp und Snohomish shnll 
l't!t•ch·c n ~·t•nl'l,)· s.ulm·y of nine lnmc.ll'erl Jollnl's; the prnH•cntinp: atturA 
1wy li.)l' I he cunuties ot' Jcfi'm·IWI•, bland. Ch-tlhun, Fkllgit. ~;m Jna'n 
111111 Whnl""'" sludln•r..i,·e a yenri,Y >alat·y ol' six hnndt·ed dnllm·s; Enid 
P.UIIIS to l.c 1111id quarterly, out of the territhrial tn•ut.tnry. ont of' allY.·· 

fund:i in thu tl'ea:3UI'.Y not otherwi;Oo appropriated, np~tn J>l'eneutatiun to 
tl1o t('l'titurirtl1rE:'nsure1' of the proper warraut therdU1·, which WUI'l'ttut 

slntlllJc ]ntid in it:;. l'lguhn· numerical ortler. 
St!O. 2'3. Each prnsccutin~ attorney shn.ll receive f,)r his P.ervicca 

:i:n pt•o:-erutin.A' uurl dcfcudlng- ch·iltwlious, f()r -nny C~lllllty wit1dn lds 
distl'ict. und for h'gnl »d\'iee to htlftl'd (Jf ('Ollllt,Y Ct•llllltiHioneJ'fl 1 uud .. 
e.mmry mul pn•t•inct uttit•en, Hnd.fnr sm·h othm· dntiC::'US mny hen~qnired 
in ~~·utiuns twelve ttnd thirteen uf tit is act, nul} JUI)' otht•r Untie" imptls~;;d 
Uy law, tho f,,Jl .. ~wing- snu1fl nmmnlly tu hu VMifl o11t of the eouuty tn•ae ... 
111'.)' nt' C11<·b cor~o11t,\' witlliu his county or district, on the wnrmnt of the 
connt,r unl!itot· uf any t-nch (•onnty~ who sh11l1 take said prosecuti11g 
a.ttol'ney'" n teipt tt1r the amount uf !l-aid wnl'l'nut; tlPtt is to il-ny. in 
euuntius wiH.•J'e the pflpnlation is ~111c tlun1sa11d or l~BB-, the snm of fifty 
d11lhu•s, nud fn1· auy :1dditionnl ~1111nher nf inlut\,itauts ~ho,·e one tlmn .. 
aanrl. nt tho )•nte vf twenty~ the Uullal'8 per thon ... nHtl, out ot" any money 
in tho g~nt'l'HI fnnd of the con11ty, not utlict·\\'iee appr .. printeU; lte ~hall. 
alao be l•ntitled to receive fu-1' tdl u.mnnntl5 eollecttofl hv l11111 f(lr thu tt•ni .. 
tury, or fur his county vr district, teu l'"r ceut. on tliu amonut collected: 
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Prm.'irlerl. Thnt ·;u tho ·eonntios of ·walla Walla, ·wmtman, Ccilnniliin, 
{.J.~u·:it·ltl, Hpuknne, Stc\'eus, Liuco1n nnd As~•t.in tl1e ·l'I'CISCC'tttin~.r utt•>r ... 
ncys ~hall ·t·eeei:'ru the s·ll!ll nf ·Se\·cnt~·~th·e (lcillnri! ·wlwi'C ·the pnpnlatinu is 

•One thousnm] or ·leR~,.aud fur any .arl1Htionalutunlmr ot' inluibituuts . .tibo,·e 
·one th ·nsan<l at·tho ratu of fifty dollars ,per.thousand. 

H10c. ·2:>. Ench ·prt>socnting attorney, .eJected unde1· ·this net, m•y 
.appoint one or·morc·d(.•Jmtiet', lint tu exceed ·two, whn slntll ·hare the 
·an.me·power 1n all.respcets.as'their nrinr.inah .the :appriiutment e:hnll l•o 
in wtiting,.antl sha11 he fii:rncU by the prosecntiuA' .Httnl'uey, nnd ·Siwll 
bo .filcil in 'the auJ itoes.<i!Hce.of the county ·whcJ·e·tho·conJ·t.is held. IT e 
may •J•e•·okc·.the:appointment.of any dcpu(r. ~t.·will, .Ly ,,~·f·itin~ filcil. in 
the same o!H!'e, Eatih depnt,\•.shali be qualJnctl ,as 1"'0\'Jdctl Ill scctwn 
·aeven .• of ~tHis ·uct,-ant1-shnH~ Uelhro ente1:ing ·n pon · 1is drttiet=:i, 'tHke ·the 
oat\1 of o!Hcc, ·which·shall :Lo·end.,r~cd upon his· appointment. The:pl'OS· 
ecntin~ attoJ'ne.y ma,y·t:ike ft•um·eat'lt of his depnfics ·n. bonCl with r.me .. 
tics ti1r :the ·f\tithfnl pel't'ormance of his ·unties; 'bn~ ·tho .proset•.uting 
att.,rncv and ·the olll'ctics ou 'ldo.l>Ond shall be .li,hle lor ·all the .u!Hcial 
acts.o(his deputy: Provided, ·Such depnty·sllalhereivc 'his ·compcn .. 
sati()ll h·om liis priucipal, and no ad<litiomil ·t\?cs or .salm·y shall Le 
nllowml any ,p,·oseculing·atton>cy .t'vr ·such ·pm:po•es. 

'SEo. 2'1. 'The prosemlfing.attorney,,ll·hen not 'in ·attendance ·np0n 
the d is.tl'id court, ·shall·institnte and :Prosecute pl'Ocecdings:hct'ure .mflg­
'istm te~ :f'm• ·tho nrrMt·of ·persons cha~·ged ·with,. or ·rcastmab'y E'U~pectetl 
,of~ _pulilic 6ffenr;e~,·whe.n he :hns:int'tHmatiowthnt:any ·such riffense has 
hccu committei'l, and shall.fur that ·pn1·pose •attend ·when J'O<J.liirc<l .Ly 
them. The .p1·u"ccnting.attomey shall also ·attend and ·appeal' bcl(n·e, 
anti ·g-i\"e arh·i1·e ~t<l, ·the grand Jlll'Y .when ca~cs are p1·espntcd ·to·them tOr 
their couFidcJ'atiun, ancl.shall <lmw all ,indietmcuts when ·l'<'<jllired hy 
the grand ,inl',l'· It ·shall .be the .duty .ot' the prosccnting attOl·ncys, 
elt·clcil·llntlel' thia net, to carel'ull,ytax nil cost hills in eJ'imiruil cn•oo 
1\risiug in their· rcspectire connties.{n' diMt~icts,.anrl ;thov shall .tnl\e -cnre 
that no H.:'>clcsl) witncs:; 1i..•ea .ar.e:tnxed .fl.s pn1·~ of Rncli' -cns.cR, nnrl thnt 
the <iffl::-er~, authorized to execute JH'm.·f'~s, tnx no nthe1· ot· g'l'-•atel' fees 
thnn the fi•cs allrn\'l'd hy hm: l't•oviderl, Thnt, if ·tlroy .me .not p1·eomrt 
at the trial .of nny ·el'iminal c11He, hct'uro ·any ju"tice .of' ·the l'"""e, 
and the cost bill in snch la::;t case i.s I(Jdgrd with tho county ·connuis~ 
sioners for such ])nyment ·the ~nit! IH'oH•C>nfing ~ttor11ey ~lull! haYe the 
J'ig-l1t tn J'PCoh·e nml rctux.the f'Jilllo.-and ·it is made his dnty so ·to do., 
jf' the hoard. of' -conuty cummissiouCl'$ tlecm the bill exorbitaut Ol'.improp~ 
erly tnxed. 

SJ·:<~. 25. 'Tho ·JWoFeC'nfing ·Httorncys 1hel'P.tOD\rc tilf'ctcd, and nnw 
-~xcr{'i~ing the. dutich ot' tl!c otlic•c nf ·pr<,f;PC'Htillp; uttoJ'll~~·, f:hall rorrtinne 
lfl ofii('c, Itllhl the ~:teeond :\Innclnv in ~Junuarr, one thon.::~uJd ei1rbt 
lmmlrrrl nnd eighty-fixe, nnd nnti'l thciJ· HlCc~·ssoJ·s nm elected ~nd 
q nalitie<i. 

SEa. 2t.. X n.other m· p;1·rater fro• nr Fa!m·.l·· thnn lJoJ·cin prodclcd, 

1
flha11 he ulluwcd OJ' paid to nny pw"'-e<•ntin;{ attui'IWJ in thit~ tt'l'ritory. 

Sm. 27. All nets und part• of net• in nny 1nnnne1' conflic·tin~ with 
_the prndsions of this net hf', anrl tl:c snmo at·o lK•rehr l'l'pcnlctl:b ]Jro .. 
virlerl howerc>·, T!Jat nothing herein contained •lmll be con,trnml as 
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·r~pealing•ono:uct.or:pnrt of-an a~t impos!n,g an nd\litio~a~ dnty.on 1:roa. 
~coutln~ .-attomcys: PNIIrtddl .fw•ther, Thnt t.he pruvrswns contr:uned 
iin -•ections ;12, ~13, 1-!, 18-nnd 2~-of this Mt -•h•ll not apply to any .of 
'the.<-oun Cios tCOillpo~i ng 'the -second j ndiclal d ist1·ict. 

S1•;c .. 28. This.act shall t1iko of!ect and be .in .Ioree .f•·o,n,an(l-~f\er.itll 
lPassa,ge. 

. ..A,ppro1·ed N cwenibeJ' .23, "1888. 

71'0 •PRO.VIDJ!l :FOR THE CONS'rRUGTION.OF •DI'rCHES,-DRAilifS-OR WA-'rEH.00URS1~. 

'SECTION '1. BeN cnaotett ·oy Hw .'Leq'ilil«th•e Assen>bly;-rif Me Te~· 
.rltory. of :TJTaslii>~!ltnn·: -~rlmt ·the OO!lll ty. cmn missioner& of. '"'Y conn ty 
.ildbe . tcrl'i tory shull. have ·power to cause: to. be cstablishc<l, locuted an!i 
•eonstrnctod, :for.agricultnral ·01' ~nliitary .purposee. as het•einafter pt·o .. 
·l'ided,:an.y ditoh,.d·raitJ,-or·.wat~rcoiuse within· said county. ' 

:~tw. ·.2. .:A.l~Y pet~son. owning, yos~c;;&ing,.ol'. occopying any swamp, 
.wet, mai,sh,. or. ovcdlowed land~, .Ill the terl'i tory, who •h•ll dcsi•·c to 
-<lrtdu.tbe •ame,-when·he-shall deem it.necessary, in ordur thereto that w 
.;li tch, o"l'• ch·ain, &honk[. be.~pened.th•·ongh:iauds bel<,nging to other per­
. son-s,- in. cRsc :the. owners. of Si:iid .lands . shall. rcfnse:to. pertuit. the opening 
.of .eahl.ditch or,draiu,-throngh the same, or-if tbo·partiea_cannot-lJgl·ee 
.upon ·the te.·ms :tbc,·eof, bu .sh~ll -mfike application in writing, to the 
:bo.aicl-of·CIJlln~y~comllliesioners, of the .cou.nty1 :in whinh such swump, 
\wet,:mnroh,.oz·.ovedlvwc'd lnntlH slJaH'Le Eituatcd, to cnqniL·e ami deter· 
m inc whether such swam!)' wet, mar::;h, or m'erflowt.il hunls, are: n soLace 

·<>f uiseaoC, und whether t lA_pubJic he>tJth WOOlU be j>I'Oil!Oted by dmin­
;ing the -sttmc, .o1• whether such ditch or d1•ain is necessary t<!r the 
pl'oper cnh·Mtion -of' the same, and whether .the _pernmnent .nsE-esscri 

·value of the same would be increu<ed hy such drain e.aiu applieat.iop 
shall be filed with the county andit01·, togetho•· with a good und En Hi· 

.cient bond,- conditioned to pay all costs nnd expeuses of location n.ni1 
apprHisement, slwuld the county commissioue1:s gl'aut said applicat:ioT}., 
at least thil·ty day• before 11 regulat' meeting of the board of county 

.eomm issioiJera . 
. Sr.o. 3. Thpt said application shall eontnin a 'description of -the 

.lands. to. be drained, the p•·c1nises tbl'Ongh which it will be necessary for 
the saiU ditches or drain to be constructed, and the ow·ner Qr ownm:s 
thereof~ if 1-:nnwn, and in a eh·nr, CI)TlCise mnnner, the facts r-<ho\YiiJ~ the 
pecessity of said ditch, or ih·ain, and shall he verified· by oath ot ·the 
applicunt. Twenty da.rs' notice ot' said application shall be gi\'en to 
the owners of the lands,. affected by suid ditc~t or. drain. Upon 
the filing of snch application and ·bond, the county auditor sball"p•·e. 
pare the necegsary number of notiees .fo1• the applicant, who shall causa 

. one such noticu to bo given· to the OWIJel', of each tl'flct Eongltt to be 
, affected, by the proceeding; the notice Ehnll Elate, substantially, the 
iPr~yer of the arplication, and the time and_ place, wheu and· where,_ t_he 
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either party, be transferred to the court at which said action 
should ha\·e been commenced if this act had been in force, 
and thereafter all proceedings shall be had therein at the court 
to which said transfer is made, as though said action had been 
commenced in said court. 

Sm:. I 5· That this net oha\1 tHke effect and be in force 
from and after its apprm·nl by the goyernor. 

Appro\·ec\ January 9• 1tl86. 

AX ACT 
IX Rt-::L.'.TlOX TG PRO~.~BCL'"TI:\:(~ .\TTORXEY!o;~ 1>£-i!FI~::O:<I ~.riTEIR 

Dl"1'IE.~' .\;.;:)) FIXIXG TiigJR CC:'Iil'l.;::'{~.\TIO:O.:. 

He it cmrrtcd Ol' the Lrtfis/,th·r Asmuillv if the Tcrrii<JI'If 
t'.( 1T"a-'hil~qw11: · • • • 

St;:cTHJ;.; L That at the [~enernl election ih thi~ territory 
in the ycm· one thousand eight hundred and dghty-six fo:- dele­
gate to cnngn.::-m, and en~ry two ·:n.:ars thereafter. tl,er~ !dlHll 
bt: elected by the quali!icd clcotors in the disli·it't c:nnp·bing 
the counti~s of \Valla \\rallu and Franklin~ one prom·.:.:uting 
·attorney. In the diNtrict comprising the counties of Spokane 
and Stcnms, on:.! pro~ecutbg .attorm.:y. In tJw d::-"~rict t•om­
prising the counties of Lincoln. Dougla" ard Adams. one 
pt"o!~~cuting attorn<.;y. In the district comprising the counties 
cif Gar:idd and Asotin~ one prosccutin1r ntto:·ncY. In the 
dist:dct com-pri::;iug tlw count~· of \\rh:trm\~~ one l;:·o~t:.cuting' 
attci~n~.;y. ~n the diBtrkt compriHing· the county of Co1umbia. 
one pros~cuting attorney. In the distrkl compriRinr-~ the 
countit.$ of Y~\kima nnd Kittitm~. one prost~cuting alt<)n1ey. 
In the di:Jtrict C(;mprish~g the counties of C.:lnrke. X.lickitat 
nnd Skamania. one pro~eeuting nltorncY. ~ n t~J<.: diRtrlct cmn­
prising the countic5 of Lewis. CowHtz: :\Im~on and Thu1·ston. 
one p!'OH:..:cutin 1.{ attorney. In the district cmnprising the' 
counti'.:!S of "\\'"tthX.iaktHn. Chehalis and Paeitle. ont~ pro~t.~cuting 
attorn~y. In Lhl;! district comprising i.he county oE Pierce. one 
prosecuting ttttot·n~y. In th·~ cEstrit:t compri"ing the counties 
of K;ng, Kit~ap and Snohomi"h, one pro,·ecu:ing attorney. 
In the district comprising the counties of Jefferson, Claila m 
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Island and San Juan, one prosecuting attorney. In the district 
comprising the counties of Skagit and \Vhatcom, one proscut­
ing attorney. 

SEc. 2. No person shall serve as prosecuting attorney 
under this act who has not been admitted to practice as an 
attorney-at-law in the supreme and district courts of this ter­
ritory, and who is not a resident and qualified elector in the 
district for which he is elected. 

SEc. 3· The prosecuting attorney for the district com­
prising the counties of Walia Walla and Franklin shall receh·e 
an annual salary of seven hundred and fifty dollars. The 
prosecuting attorney for the district comprising the counties of 
Spokane and Stevens shall receive an annual salary of se,·en 
hundred and fifty dollars. The prosecuting attorney for the 
district comprising the counties of Lincoln, Douglas and 
Adams, shall receive an annual salary of five hundred dol­
lars. The prosecuting attorney for the district compris­
ing the counties of Garfield and Asotin shall receive an 
annual salary of five hundred dollars. The prosecuting 
attorney for the district comprising the county·of Whitman, 
shall receive an annual salary of seven hundred dollars. The 
prosecuting attorney for the district comprising the county of. 
Columbia shall receive an annual salary of five hundred dol­
lars. The prosecuting attorney for the district comprising the 
counties of Yakima and Kittitas shall receh·e an annual salary 
of seven hundred and fifty dollars. The prosecuting attornej· 
for the district comprising the counties of Clarke, Klickitat 
and Skamania shall receive an annual salary of eight hundrec 
dollars. The prosecuting attorney for the district comprising 
the counties of Lewis, Cowlitz, Thurston and Mason shall 
receive an annual salary of eight hundred dollars. The 
prosecuting attorney for the district comprising the counties 
of Wahkiakum, Chehalis and Pacific shall receive an annual 
salary of five hundred dollars. The prosecuting attorney for 
the district comprising the county of Pierce shall receive an 
annual salary of seven hundred and fifty dollars. The pro•ecut­
ing attorney for the district comprising the counties of King. 
K1tsap and Snohomish shall receive an annual salary of tweh·e 
hundred dollars. The prosecuting attorney for the district com­
prising the counties of jefferson, Clallam, Island and San Juan 
shall receive an annual salary of five hu•dred dollars. The 
prosecuting attorney for the di•tiict comprising the countie! of 
Skagit an~ Whatcom shall receive an annual salary of fiv~ 
hundred dollars. Said sums to be paid quarterly out of any 
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funds in the territorial treasury not otherwise appropriated, upon 
presentation to the territorial treasurer of the proper warrant 
therefor, which warrant shall be paid in its regular numerical 
order. 

SEC. 4· Each prosecuting attorney elected under this act 
shall before entering upon the discharge of the duties of his 
office take and subscribe an oath, faithfully to di•charge the 
duties of said office, and shall enter into a bond to the Territorv 
of \Vashington in the sum of five thm:< r nd dollars, condl­
tioned that he will faithfully discharge the C:u·.:cs of his office, 
to be approved by the judge of the district for which he is 
elected, which said oath and bond shall be filed in the office uf 
the auditor of the territory. 

SEc. 5· Each prosecuting attorney shall be the legal 
advisor of the board of county commissioners for the county or 
district for which he was elected; he shall also prosecute all 
criminal and civil actions in which the territory or any county 
within his district may be a party; defend all suits brought 
against the territory, or any county composing his district and 
prosecute all forfeited recognizances, bonds and actions for the 
recovery of debts, fines, penalties, and forfeitures accruing to the 
territory, or any county within his district: Proz•idcd, The com­
missioners of any countv may employ other attorneys~ when 
the\' may deem it for the interest of their county. 

~ SEC. 6. The prost~cuting attorney of any county or dis~ 
trict~ from ·which an appeal, or \\' rit of t•rror iH taken to the 
oupreme court, shall appear in behalf of the territon· or county 
in the supreme court, m all cases in \\·hich the territOry or an\· 
county in his district i~ interested, and prosC{!l,lte or d~·fend tllC 
same as the case may be. 

SEc. 7· Each prosecuting attorney, 'when required h,· the 
board oE county commissioners of any county in his distric:"i, or 
by the president of such board, shall f.,ri.Ye to such hoard of 
county commissioners in writing if so required, his legal opinion 
touching any subject whi~h such board of county conl!m~t-\ion­
ers may be called or J'eqmred to act upon relating to the manage­
ment of county affmrs. 

SEtc. 8. The prosecuting attorney m each county or dis~ 
trict is hereby required to giYe legal advice, when required, to 
all county and precinct officers, and directors and superintend­
ents of common schoo1s in all matters relating to their otHcial 
business; and when so required, he shall draw up, in writing-, 
all contracts obligations and like instruments of an official 
nature, for the use of said ofilcers. 

· SEc. 9· It shall be the duty of the prosecuting attorney 
to visit, once in each year, the oflices of the county auditors of 
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the scYeral counties in his district, and he :-~hall th•.::n 1.:xwnint· 
the offidal bonds· of all county and pri.!cinet ofli~L'J'H on iik in 
such offices, and it i~ made hiH cluty to i:l,~pori. to·the board of 
county commiH~ionu.; of their n.!.:>p~l·ti\'l~ coH11tiu1 nuy dt•fcct in 
the bonJ:l of a;Jy public oHk;.!r in ~uch COU:lty. I r~ ~hall nl~o 
once in each \\~ar, t•xamine the nub1k n·l·ordl'!, nn~l 11(m:.;.~-: of the 
auditor, as~c;sor, tl'e.lsur~r, Kup~rintt·nd~nt of com.moil :~chooh..; 
and sh:..:riff o; e:.wh county in his distrh·t. and rL!port to thl' 
board of county commisswners oi tlwir r~·spectin.! countk·~ 
anv failure, rdusa1, omis~ion or neglt·c~ of su::h ot11ct•r:; tD keep 
su~h reconh; and ho:)kH as required -t)_\' law. 

SEc. 10. \Y'"h~neyer a p~tiLiun for tlivorc.! remains uncle­
fcmkd, it :-;hall h~ the dutv of the prosecuting attorn:.."\' to n.!Hist 
:;uch p;:thion. · ~ 

.SEc. I I. :\a pL'osccuting- nttoruey shall b~ [lllOiv-t:d to . 
conduct any suit for dimrce on the part of the pctitione1· or appli­
cant, in the courts of this ten·itoty, nor shall any pm·tner in tht~ 
prnclk:e of the law, or attornt..T having his office with tin• nro~e­
cuting- att:lrnoy of this territoi-~· be allowed to pro:lCL'nt~ any 
"uit in bcb::lf of the petitioner or nppEcan\ for a dinJrce in tbe 
court~ of thiH territon·. 

SEc. I 2. Xo l)ros~cuting attorney shallrecci\'e any fee or 
rewnrd from any person, on behalf of nny prosecution, for 
any of his oJTicial serv-ices, except as proYidcd in thia act, nor 
shall he be engaged as council I counsel I for a party in any 
civil acti:m depending upon the suml! facts a~ a L'riminal prosL:­
cution. 

,Sgc, IJ; Each prosecuting atto1·ncy shall, on tl-tc thirty­
tl.r~t day of !h~ct::mher in each year, make to the gon~nwr of 
the Ll . .:rritory a repott :..;;:tting forth the tunounl and the nature 
of hm;inesH transact~d bv him in that yeart with such othe1' 
Htatements and sugget~tio~H a."l he may dCen1 useful. 

HEc. I+ \Vhi.!n any prosecuting attorney fails from 
skknesH~ or other cause, to attend a term of the district court 
of the district or county for whlch he wa:-:; elceted, or is 
unable to perforn1 his dUties at :'iUCh term, the court or judge 
may appoint some quaJi:fied person to dischurgc the duties of 
such term, and the person so appointed shal1 recci\'c a com­
pensation tn be Jixed by the court, to be d<!ducted out of the 
territorial salary of such prost:!cuting attorney, not exceed­
ing, howe\·er) one fouj:th of the quarterly salary of Ruch pro~­
ecuting attotney. 

~BL'. 15. '\Vhc.n a \'RCancy occurs in the ofTiCt; of prosecut­
ing attorney, in any diHtrict Of COUnty, it shall be the duty of 
the go,·ernor to appoint some qualified person to diHeharge the 
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duties of the ofHce, until the next general election for ddegate 
to congn::ss, and until another prosecuting attorney shall bt.: 
elected and qualitled: l'ror·,l/cd, That th~ person so ap-­
pointed shall be ~luh· qualiiied as prodded in section two of 
this act. " 

SEc 16. En:!ry prosecuting attorney shall ru.;ei\'~: for hit-: 
Hen·ice~ in pro~eeuting and defending ch·i1 action·;~ for any 
county within his diHtrict, and for legal adYicc to board of 
county cmnmistlioners, and county and precinct oflkcrs, and 
for such other duties as mny be required in sectiont-i ~eren and 
eight of thin act; and any other dutic:J imposed by law, the 
following smns annualh· to be paid out of the county treasury 
of each county within" his cou.ntv or district, on the \\·arrant 
of the COUnt); auditor of any such county, \\'hO shall take 
said prosecuting attorney's receipt for the amount of said wat­
rant~ that is to HaY, in countie:~ when.! the population b one 
thousand or less, the sum of tifty dollars, and lor any additional 
number of inhabitantt'l aboYc on:.: thomntnd at Lhe rat..: of twL:nty­
fivc dollars per thousand, out of HO\' xnoae_y in the general ful1d 
of the cou11ty not otherwise approPriated; he shall also be ~nti­
tled to receh·e for aU amounts collected by him for the territory, 
or for his county or district ten per cent. on the amount collected. 

Sr.t: .. 17, Each pros~cui::ing attorney elected under this act 
may appomt one or more deputics, not to exceed two, \\'ho shaH 
ha\'c the same power in all respect8 as their principal; the ap­
pointment shall be in writing, and shall be signed by the prose• 
cuting nttorn~y, and shall be filed in the uuditor"ti otlice for the 
county where the court is bdd, Ile may rel'oke the appoint­
ment of any deputy at will, by writing lifed in the same ollke. 
Each deputy shall be qualitled as prorided in section two of this 
act, and shall, before entering upon hia dutits, take the oath of 
o11ice, \\'hich shall be endorsed upon his appointment. The 
prosecuting attorney n1~l\' take from each of hiH deputies n bond 
with sureties for the faithful performance of his dutie•; but the 
prosecuting attorney and the sureties on his bond shall be lia.ble 
for all the otlicial acts of hi;, deputy: Proz·liicd, Such deput\· 
~han receh,e his compensation from his principal, and no addi­
tional fees or salary shall be allowed any prosecuting attorney 
for such purpose. · 

SEe. r8. The prosecuting attorney when not in attfndance 
upon the district court shall institute and prosecute proceedings 
before magistrates for the arrest of persons charged \\'ith or rea­
sonably suspected of, a felony when be has information that any 
such offence has been committed, and shall for that purpose 
attend when required by them. The prosecuting attorney shall 
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also attend and appear before and give advice to the grand jury 
when cases are presented to them for their consideration; and shall 
draw all indictments when required by the grand jury. It shall 
be the duty of the prosecuting attorne.ys elected under this act 
to carefully tax all cost bills in criminal cases arising in their 
respective counties, or districts, and they shall take care that no 
useless witness fees are taxed as part of such costs, and that the 
officers, authorized to execute process, tax no other or greater 
fees than the lees allowed b.T law : Provided, That if they 
are not present at the trial of any criminal case, before any jus­
tice of the peace, and the cost bill in such last case is lodged 
with the county commissioners for such payment the said prose­
cuting attorney shall ha,·e the right to receive and retax the 
same, and it is made his duty so to do, if the board of county 
commissioners deem the bill exorbitant or improperly taxed. 

S&c. 19. The prosecuting attorneys heretofore elected and 
no\\' exercising the duties of the office of prosecuting attorney, 
shall continue in oflice until the second Monday of January, one 
thousand eight hundred and eightv-se\·en, and until then· suc-
Cefs'JrS are Clected and qualified. " 

SEe. 20. ~~o other or greater fees or salary, than herein 
prodded, shall be allowed or paid to any prosecuting attorney 
in this territory. · 

SEc. 2 r. It is further p:·ovided in thi" act that the pros<.~ 
cuting attorney for the counties of Clarke, .Skntnania, Klickitat, 
Yakima, Kititass shnll n:ccive for the year rf\86 the 'mm of ten 
hundred and !ifty dollars, to be paid out of the tcn·itorial treas­
ury in the manner prescribed in thin act fo:t the payment of saln­
tit.!B of prosecuting attorneys. 

Sm.:. 22, .All m•ts and parts of ad:-; in conflict with tlw pro .. 
,·i~io:Js of this act Hf'! hereby repealed, saving the said terms of 
the pro~ccuting attol'neys in oth..:c .tti in s~ction ninetl:cn hereof. 

S1;,e. 23. '".i.':1i.3 act 1o take. effect unc.l be in force fron1 and 
dl.el' its passage ancl approval. 

Approved February +• r881i. 

A::":' ACT 

TO CREATE A DISTRICT l:OlJRT FOR THE COUNTY OF ASOTJ~ .\~D 
DEFI~I!'iG THE JURISDICTlO::.-i TH:gRBOF. 

Be it e11acted by t/le Lei[islatiz•e Assembly qf the Terril my 
of ~Vashi11glo/l: ' 

SBCTIO:< 1. That a court ba and the same is herebJ ere-
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ated and established within the count\' of Asotin, to be called 
and known as the district court for Asotin county. 

SEc. 2, That the said district court shall hit~·c jurisdietioo 
within said counh·, of all mutters, actions and causes, cxee1u:. 
tho~e in which the'l.:nitcd States shall boa partv, in the Hllll"-~ 
manner and to tl1c snm:! extent as other dislriCt courtR in tht., 
tirst judici!Jl dis:rict ha\'e, and all proeecclings therein shall ht: 
;.{O\'erncd hr, aml suhj~ct to the same hw~, ruleR ~md regulations. 
in all respects as o:hcr district courts in said distl'ict. 

SF:c. 3· Tilat the said district cnurl Bhall h" held h_,. the 
judge of the iirst judicial district and said judge shall appoint a 
derk of Raid couri:, who shall hdor\! entering upon the duties 
of such ollkc. take and suhscdhc an oath to faithful!\' di,._ 
charge th~ t-~~tln~. and sh·t11 gi\·c a bond or other s:.!Ctu-il\· 
in Hach :mm a:d nnnncr :r-1' lh~ judg-e of suid rom·t m.a~· 
dire,;: aa:l :.;:nH kt.!.!p hi.-; o:li;.! n~ th".! coa•1ty s.!at of .~aid conuty. 

SHe. ·+· The re!-fular term of •aid court shull lw held llt 
th~ county """t of "'Lid <·ounty m the tir.<t :\Iondar in ,\pril and 
the third }[onchl\' in Ocotoher in each ntl!", and "hall hold until 
the busineHs of ilw h!rm is trm.:mctcd,~ unle!ts $Ooncr adjournc..~cl. 

SE~. 5· Allac·t a:Jd p:>rts of acts in conflict with thi• a~'t 
arc hereby rl.:pcnled. 

SEC. 6. Thi• :tQt •hall take effect llml b~ in f<>r,·J from antl: 
aftL r it~ pa:->:·mgc uucl uppro\~a]. 

Appro,·cd February ·I> rHH6. 

--··--

A~ ACT 

TO PROVIIH·~ .FOR .\ 'rBR:.\[ OF TilE Hl:'PRIDIJo; COCRT OF \\~ASll­
lX<lTOX TF:RRITORY, FOR THE YE.\R .\, D, I886, 

Be it. rmeteci by Ike L~!fislath:e Al/srmli(v o/ tho Territo!)' 
of 1-J~ashn~!(lmz: 

Sm:Tro:-< r. That a •·egu!ar term of the supreme court 
of said territory shall be held at the capital of suid territory, 
commencing on the second MondaY of July,.~. p. r886, and 
continuing lor not less than two weeks thereafter and until all 
the business is disposed of, including all causes that would 

a 
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the al'I9B. wh:ioh he wonld be eJ.'ltitJed to pnl'ch~~oae would he gov .. 

• ,;,.a \>y the length of the line of ot•diuat•y 'high tide 'inoluded be, 

yween the s\de. lines of his uplaD;d holding1 and his petition should 

show that the., .• , he sOOka to purohaseiies '"fi•on~ <1fsuoh upland 

holding. I do not see how this""' be done excepting by desorio­
iug the pl·oposed a1·ea by metes and bounds, even if the law did 

not apeoi£,cally requh•e·it. 
If the propoaed pnt•obaaer belongs to the seoond ola" above 

spMi:fie.d1 his 1~etitiou shot~ld show the nature and eJ;:tent Of bis im~ 
pl·ovemeutfl, ancl shou.ld de&uribe the a1-e~ so imlJrovecl by Mrn by 

mews and bounds. If the tidelands b•ve been pl•tted and streets 

laid out, it would nOt be impropBl' fol' the petition to show how 

tiha ro:ea a.pplied for fu aitttated with reference to ~he pla.t, bu.t the 

law d<le3 not saem to t•eqnire tlta.t to he done. 
Wl:ta.t I have he1-etofore. said with reie1·an.ce to petaona belonging 

· to thQ fi1•st class will apply tO petaons of the. thil·d ola.s$, ex:oepting 

that tlle petition in auah oaae sho1ild abow whet lands the upland 

proprietor li{Ould hs'.ve been ,sntltled to purehltae if he had not ~on­

veyed his right to the appliea.ut. , 
Vel'y tespectfully, · W. 0. JoN:B:B, 

.A.tto1ney Genera.l. 

0Fl!'IOl!l OlJ' .!TXO'ri.~"TJDY G.EN~ 

December 96, 1891. 
lion . .LI. W. J!.wlil;rC!J8, Po•·~ 'lt>lon•"'"' 

Dru.:a Sm-l a:m in l"eoeipt of yqur Mmmunioation of :recent 
~ate stating that you bB.ve been employed by tha ooun.ty oom.ruia~ 

sion6l'B o'f Island oouuty as \_heir oou.nty &ttol'JJ.ey, and you inquire 
i£ you oa.ulegally pe1form the dntioo of sa.id offio,ej notwith.standlng 

the :fnot th~t you reside in n.uothet· oou.nty. 
Seotion li 1 page 6lj Ll\:wa of 1885-6, provlclea 'as followa; 

"The commissioners of any co1mty may employ oth~'l.' atto);'D.eys, when 
they deew it for t.h'a interests of their c.onuty ." 
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1ntitled to :pu.l.·ohase WO\\ld be 
of ordinal'y high tkle 'i.nolt~dea 

n1;d holding1 Aud his petition 
~\lrchase lies inftont of such 

l can be dOll<\ OlCMptiJlg by dOaoti!J•, 
lS and bounds, eveu. if the law did 

1elongs to the e:eoond class 

o~ the na.tu~e a.ud extent o:E bia i~ 
15 the a1:e~ so imp1-oved by him by· : 

la..nds have bOOr!, platlted ana at:l:eets :. 

:>pel' fol' the. JH~tition to show how 

wlth raf'et:ence. to t~b.e plat, but tb..e 
a.t to be done. · 

71ith refeJ:cmee to pel·sOns belongiug. ·
1 

9~JH>n,e: of the thiTd alaa.s1 exceptiUg 
ilot!ld sbow what lands the upland 

itled to putohMe if he ha.d not con,-

'ully, W. 0. JONES, 

Attorney General. 

):FlWlE'I OF A'l"''oRNl!l't' G:BNJrfRAL, 

Dooombor 96, 1B9l. 
11UI®Ul: 

of yQur. oomm:tmication of )•eoent · · 
1 employed by the county omnmis. 

co county attorney, a.ud yon. inquire 
Jti.es of said oflio.e, n.otwi.tb.standlng 
el' county. 
385-6:, p1•r:rvides 'IU! follows; 

·lt' connty.'' 

.·;· 

18'7 

Ina.smuoh' ae there ie no p1•aatioing J.a.wyer l'esic1ent in leland 

oounty, ft is roa.uifestly the duty of· the oouuty oomm.is~ionel.'s to 

.employ other lawyer• to "!'I •• attOl"llOYB for Island county. And 

. there OSJ,l be ll.O do?bt tbaii when so employed i"D. pu.rsuan.oe. Of the 

pt•o"ViaioJUJ o:f la.w, he .haS full po~& to represent the county and 
stl.ts in all legal prooeedi.uga witbln thot jurisdwt.ion. ·It wotlld be 

manifestly usaleas to e:rnpow~ the aoim:ty oomm'issionet's to em11loy 

otheJ.• attorneys if necessa.t'Y uuless aueh otbe1• .a.ttm:naya ooulcllegally 

lleliorm the duties whioh the la.w i1nt:~osaa upon the county ~tto1·.uey. 
Secoad: You iriquh·e whether the ma.ste1• of a steamboat) having 

his l'esidenoa on sho1oe, is liable io :pay road poll tn.x. 
Soo-tioti 7, pa.ge 62.S, La.ws of 1889-901 provides that the county 

c.onunissione:r.s shall a.n:o.u.a.lly le-qy upon each :r:nale pe-r~~u o1tar 

twenty-one years and undel' fifty years of a.gel except pa.upera, etc., 
found in e~h l'Oa.d distl'iot dming tb.e time f?T the oolleotiion of 
l'Ol\.d poll taxes fol' 1Jha.t yeal', a~~ ann.~all"Oad poll tax: of tWO aol1al'S: 

· And eve1·y sUch. pel.'sort in a. road distl•iot wlu> ka:s noe paid the same 
in sm1t6 otl~M' distriat m.uat pay the a.mount of tbEl roaa ~oil ta.x so 

levied. 
I am unable to see &U-Y possible gro11nd' upon which tbe .to.a.stel" 

oi a ateflll':nb()a.t l'eaiatD.g within this state oa.n ola.im to be exempt 
from paying a road poll,.,:, He is clearly witbln the requil·eOO.ents · 
of tbe aect'lon, quOted, a:na 'tbs oomtitutionality of that provision. 

has nev~· been questioned, so fat• as I am advised1 by a.uy one. 

Very: :resyectfully, W. 0. J o,.,s, 
Atto1ney Gonet•al. 

OnroE o:w .A.'J.'Tf.nm:mY. GliU;UIIRA..t, 

December so, lBtn. 

Hon, .R. B. JJ.ryoo, Supt. of FubZio j,,.;,,lowon, Ol.y~,;u,: · 
DE.ut. Sm.-I am in recmipt of yom• oommuniea.tion of re(I9Jlt date 

:in_ whi.eh you submit for my ad viae, tbe £ol1oWin'g inqu.iries:. 

".1Nr8t: ln ease a school diatl'iot ha:vil)g a. bm).ded indebtedness. 



nstitution, provides: 
the labor of con.viots of thls 
t any llerso:n., co-partnenhip, 
lt-e shall b;r l&w lll'ovlde for 
the state." 

convicts oan be employed 

J.e constitutional provision 
employ state convict 

' opinion that the law· of 
urse. The plan. is to sell 
abor ; to own. and ,ope:ra.te 
Jso; to receive pay lor ·~he 
baak into the state. treas-
taterials. · 
pu-rchase of nia.terials or· 
inopexative. The la.w o~ 

llllploylnent of oonl'icts on. 
thod for using suOh !~bar 
los meaM for ·the payment . ' ' ' 

ral, Stratton, of 111:ar0h '(, 

07. 

iy A. J. Falkno1·, to· Mr. 
amet, W ashlngton. · 
b.e. same ia as follows: 
leot of this county, filed witli 
ers h:is reaiguati6n, which 
a.rd. .The , board thereafter 
rneys of thi2 cOunty (ther!'; 
, and both .r;:t said a.ttorneya 
he attorneys agreed to ent.er 

(lOnui;l.il':ls:loners, -whereby he 
y a..nd :vr<minl.lt officers :Of tb.e 
£IS e.a would need prosecution 
n. the salary of a county- a.nd 
~a.ss, but that under no con.M 

• 1 or qualify theretot'. 
do in this OD..SG-1" 
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The iituatlon certain.ly is peculiar. lle!ore resorUllg to some 
make-shift policy tho cominissio!'ers should pre.v&i!, i£ possible, 
upon. s~me attorney to aocept the position of oounty attorney 
·and qualify as requixed by law. Any othe~ course is liable .to 
;•eoult in m>fortunate complloati0ns. 

·It is neeessal'y, under the st.n.tute, for the prosecuting attor­
ney to oe:rti£y and :file the inforiaD.tions. However, i£ no one can 
be prevfilled upon to a.ccept tho offl.ceof county attorney we~·­
Jieve tho oourt would ·have authority to ,appoint some attorney 
~md to compel him to oc>t under secti6ns 4755, volume ill, of 
'Ballinger's Code, a.s well' a.S'tJ.Dder the general powers of the 
court.' · . · · • · 

1'Doubtleaa,: in. addition to tb.e Bta.i.utOi'Y' groinl.ds aUthori2ling' the 
action ot the court in ap:polntl:ng apacie.I counsel, any :t16a.son whi(lh. 
would. disqualify· tUe pr(lseouting attorney a.Ulte '(lOJilmon to the gel.l.• 

era.l o:mae .of an attorney ·in his conduct of a. oa:use, Would justify suoh 
action of the enttr,t.~· State tl. Heaton, }1:1 Wash. 59 •. 

So fa.1• a.a representing .the oounty in civil actions is COl).Cerne~ 
upon :failure to secure some oile to a.o'cept the position of pl'Qse~ 
outing attorney the commissioners would probably have general 
authority to .Jrlre some one to look after the business o£ the 
county and pay hlnl a re ... onable compensation therefor. 

Sections 34:1! and 466, ~olnme 1, Ballinger's Code. 
' ' " 

OPINION NO, 109, 

Opiillon rendered May 1~, lllQ7, by J. B . .Alexander, to.Mr. 
L. D. Brown, collllty assessor, Bellingham, Woshlngton. 

Yo~r'·camm'unle~tio~ of tli,e 5;oj. n;,t.; addr,.•ed ·to the a:ttor­
ney gene:ral, 'received and :referred to llle for answer. 
··Yom' official legal adV,iser is the prosecuting attbrney of your 
county, and it is not wltl:lin the official duty of this "oJlliie'to 'adc 
vise) excep"t thi-ough tlie' prOSecuting attorney's office. How~ 
ever, with the cOnaent'o£ the lat'ter we :reply: ' 

Yonr·inqciry·,·eO:ds as follows: · · 
t~ the mli.tt~;~;r of :real eata.io; Mse.ssSd and v.alu0d ·,n the even n.Jin. 

bared year (viz. 1906 in. thia case) W:J acreage, whore a ~Mt or B;U (lf ·a 
traet a-o a.aaeaaed !Uld.valued a-s ti.oteil.ge 1s Pl,iitted into lots an.d·I!Jloo1ta, 

. __:g' ' .... ' ' 
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al'l.d must be so entat'ed 'lqlon the 1M'7 assessment a.l:Ul tax roll, by what 
metllod or Mil~ iB tb.e assessor to determine the 19{17 v.a.luation to be 
OlMed 1.\pon suoh lots and bloc.ks~ 

• 11Th9.t iu tb sa;y, must the D.aa~asor1 in ortier to dete:rmtue.tbe 190'7 
Val\\EI.tio~ do so by tUvlding tha 1906 valu.a.tton Df the a.or~age :Platted 
by the nmnber of lots (the lota betng of the an.m.e a.rea. and value) 
shown. on. the pla.t of the trs.ct ao J;Jla.tted, or may he value suo'h nawly 
1.1lattecl lots on. a bo.ais of their Talue M£\'l'Qh l, 1907, and at a value 
equal to e.nd uniform with the 'l.90G v~luation. ot other lots and b1.ooks 
adjoirdn.g or in the nea-r vinb:~lt'Y', 01.' otherwisa1" 

The sfatute seems to ·m9..ke n.O p-rtrVi.sion for the va1ua.tion 
oftener than once in. two yea.l·s, and that on the even numbered 
year unless a. l'evalua.ti.on is m6.de by the boe..rd of equs.liZa.tion. 
An &ception is to be round in case <aihoad )Ml(\s at·e p)o,tted, 
as you 1tiU "AOt.e by refa1•e:nce to seotion 8651 Of Piel'ce's Code. 
This exeeption,,bowever, is not matel'ial to yout' inquiry in tl1is 
instance. · · · · · 

It would seem that the proper way -of assessing 13epare.te. lots 
is. a.s flrst sugge.sted by you; ~. e.t that the f!-l:!oSessor ~egregate 
the lots upon ·the toll and· determine the 1907 valua'tion. by d:i­
'Viding the 1906 yaluation of the acteage platted by the number 
of lots (the lots being of the SMite area a;nd value). 

II a change in the valuation should appear necessary to make 
the same uniform with the lots and blook.s adjoining or in the 
near vicinity, this would be a ma.tter for actim'l by the boa.rd of 
equalization. . · · · ' . . . 

OPINION NO. 110. 

Opi:o.ion·rendered May 11, 1907, by J, B. Alexander, to Mr. 
Stephen E. Chaffee; Sunnyside, Washlngton. 

Th~ attorney general is in 1·eceipt of your favor of the 30th 
ult., and has requested me to answer the aame. We hesitate to 
e:s.press an oftioi.D.-1 opinion upon the question~ not: beca.uae of 8JJJY 
la.bor involved lor this oflice) but beaarlse it is not wtt.hin the 
a.;ties of 011l' office to ad"llise, except through the channel of the 
p)•osecuhlng attorney of yout' county~ but with his 'consent we 
advi.se as follows: ' ' . 

You inquire a:B to the vo.lidity of Ol'dina.noe numbel' "cine oi 
the town·of Sunnyside, &ppto-ved Nonmber 3, 190~, which ot-
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County Planning Council-Employment of Special Attorney 

Olympia, Wash., September 16, 1937. 

Hon. Ralph E. Foley, Prosecuting Attorney, 
Spokane, Washington. 

Dear Sir: We have received and given attention to your 
letter inquiring of the power of the county planning commis­
sion, which letter is as follows: 

"We would like to have your answer to two questions: 
"1. Can the· County Planning Council employ an attorney? 
' 12. If your answer to the first question .is 'yes' could a deputy prose­

cuting attorney be appointed and hold both positions and be paid by the 
planning board in addition to his regular salary as deputy prosecuting 
attorney? And let it be assumed that the total o:f both his deputy prosecutor's 
salary and his compensation as planning council attorney would amount to 
more than that of the prosecuting attorney. 

"The county commiSsioners pay their engineer $400.00 per month; the 
county doctor, $350.00; the chief accountant, $290.00 and they seem willing 
to pay the writer who has been their legal adviser for ten years compensation 
equal to the above professional help if it can be legally done," 

The county planning commission is authorized under chapter 
.44, Laws of 1935, .in case the county commissioners decide to 
organize such a commission under section 2 of the above act. 
The commission when organized is solely and strictly an advis­
ory body of the county, and is an agency of the county, and its 
members are to the extent of their authority county officers or 
employees. 

The commission being a county agency and the members 
being county officers or employees appointed by the county 
board, it must necessarily follow that the commission and mem­
bers within their official powers and in connection with their 
official duties are entitled to the advice and services of the 
prosecuting attorney of the county unless the statutes imposing 
duties upon the prosecuting attorney should make some excep­
tion as to such officers or employe.es. 

Turning now to the constitution and statutes of the state 
authorizing and governing prosecuting attorneys, we find various 
provisions of constitutional and statutory laW relating to prose­
cuting attorneys. 
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The Washington constitution, article 11, section 5, as amended 
by the 12th amendment is as follows: 

11The legislature, by general and uniform laws, shall provide for the 
election in the several counties of boards of county commissioners, sheriffs, 
county clel·ks, -treasurers, prosecuting attorneys and other county, township 
or precinct ·and district officers, as public convenience may require, and 
shall prescribe their duties, and .fl.x their terms of office: P1·ovided, that the 
Legislature may, by general laws, classify the counties by population and 
pxovide :for the election in certain classes of counties certain officers who shall 
exercise the powers and 'perform the duties of two or more officers. It shall 
regulate the compensation of all such officers, in proportion to their duties, and 
for that purpose may classify the counties by population. And it shall provide 
for the strict accountability of such officers for all fees which· may be collected 
by them and for all public moneys which may be paid to them, or officially 
come into their possession." 

The constitution having required the legislature to provide 
for prosecuting attorneys, regulate their compensation and 
prescribe their duties, it becomes necessary to examine the acts 
of the legislature under such clause of the constitution. 

Rem. Rev. Stat., sections 112 to 116, inclusive, constitute the 
original act on the subject but they throw merely a general 
light on the inquiry. Rem. Rev. Stat., sections 4127 to 4138, 
constitute a more specific and elaborate set of laws governing 
prosecuting attorneys. Section 4130 sets out the general duties 
of that office and is in part as follows: "Each prosecuting at­
torney shall be the legal adviser of the board of county commis­
sioners for the county for which he was elected." Section 4131 
further sets out his duties and is as follows: 

"Each prosecuting attorney, when required by the board of county 
commissioners or by the president of such board1 shall give to such board of 
county commissioners, in writing if so required, his legal opinion touching any 
subject which such board may be called or required to act upon relating to 
the management of county affairs." 

Section 4132 requires the prosecuting attorney "to give legal 
advice, when required, to all county and precinct officers, 
* * * " Other sections of the statutes also treat of his duties 
on points not directly involved in this inquiry. Section 4138 
prevents him from receiving additional compensation and is as 
follows: 

11No prosecuting attorney shall receive any fee or reward from any person, 
on behalf of any prosecution, for any of his offi.cal services, except as provided 
in this chapter, nor shall he be engaged as attorney or counsel for a party 
in any civil action (or for) a party to any criminal proceedings depending 
upon the same facts as such criminnl (civil) proceedings/1 
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The county planning commission being merely advisory to 
the board of county commissioners, and the county commis­
sioners having the right to the services of the prosecuting at­
torney, all necessary legal services to the planning commission 
are required and provided for by .the statutes ab.ove mentioned. 
It would be unreasonable to say that under. the above statutes 
the commission could hire an attorney to advise them in their 
duties of advising the county commissioners who are in turn 
amply provided with legal services through the prosecuting at­
torney. It accordingly seems plain to us that the county plan­
ning commission has no authority to employ an attorney unless 
such authority is granted by chapter 44, Laws of 1935, supra. 

Now turning again to chapter 44, Laws of 1935, we .find that 
section 10 contains the principal grant of power to the county 
planning commission and this power or authority is largely in 
investigating conditions and matters, assembling data, contact­
ing the state planning council and making recommendations to 
the board of county commissioners. The only authority for the 
employment of help by the county planning commission is found 
in section 4 of the act which is as follows: 

"The expenditures of any commission or regional commission authorized 
and established under. this act, exclusive of gifts, shall be within the amounts 
appropriated :for the purpose· by the council or board. Within such limits, 
any such commission is authorized to employ such employees and expert 
consultants as are deemed necessary for its work." 

To our minds it is manifest'that the parties whom the county 
planning commission is authorized to employ under the above 
section are merely such employees as are necessary to perform 
their duties as set out in section 10 of the act, and are really 
employees of the county under the control of the county com­
missioners. By no rules of statutory construction can we arrive 
at the conclusion that chapter 44 authorizes the county planning 
commission to employ an attorney. On the other hand, if 
chapter 44 is construed to create a s"eparate county office or 
agency such as would be independent of the board of county 
commissioners, the statute itself might be held unconstitutional 
underState ex re!. Egbert v. Blumberg, 46 Wash. 270, and State 
ex re!. Scofield v. Easterday, 182 Wash. 209. In view of the 
foregoing, your first question is answered in the negative. 
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While the above makes it necessary to answer your second 
question, we may add that it appears to us that the prosecuting 
attorney and his deputies with such salary as is provided by 
law and the board of county commissioners, must render all 
legal services that the county planning commission may r~ason-
ably require. G. W. HAMILTON, Attorney General. 

By GEo. G. HANNAN, Asst. Attorney General . 

Washington State Board for Vocational Education­
Plan of Operation 

Olympia, Wash., September 16, 1937. 

Hon. Stanley F. Atwood, Chairman, Board for Vocational 
Education, Olympia, Washington. 

Dear Sir: You have submitted to us a document entitled 
"Washington State Board for Vocation;ll Education, State Plans 
for Vocational Education and Vocational Rehabilitation under 
the Smith-Hughes and George-Deen Vocational Education Acts 
and the Vocational Rehabilitation Act." 

We have examined this plan and call your attention to our 
letter of July 18, 1937, regarding a proposed plan then under 
consideration which differs somewhat in its administrative setup 
from the one submitted at this time. All the defects of the 
former plan are carried over into this one. The first paragraph, 
on page 1, relating to the executive officer, leaves out a consider-. 
able and very material portion of the duty of the executive 
officer. 

The superintendent of public instruction shall be the chief 
executive officer of the state board for vocational education and 
shall appoint, with the approval of said board, the necessary 
experts, assistants and employees to carry out the provisions of 
this act. 

The plan under consideration entirely ignores the state 
superintendent of public instruction, except that it calls him, as 
ex officio, the chief executive officer and states that his only 
duty is to carry out the policies, rules and regulations of the 
state board for vocational education. This plan establishes a 
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County Roads-Status of County Commissioners 

Olympia, Wash., May 6, 1937. 

Honorable L. C. Thomas, County Commissioner, 
Spokane, Washington. 

Dear Sir: Your letter of April 21st addressed to this office 
was assigned to me for attention during my absence in Wash­
ington, D. C., where I represented the state before the supreme 
court. On my return and on the 6th day of May I found ari un­
signed copy of the same letter dated May 5th. 

The first letter signed by yourself as county commissioner 
asks for a legal opinion as to the authority of the county com­
missioners in connection with a road matter and cites oral advice 
given by Mr. Patrick Winston representing the state highway 
department. 

The nature of this question is immaterial inasmuch as the 
only thing I am permitted to examine is the authority of this 
office to answer your question. 

As a county commissioner, your legal adviser is the prose­
cuting attorney_ and as he has not invited me to give an opinion 

. I must refer you to him, unless your reference to chapter 187 
of the Session Laws of 1937 and the fact that you have talked 
with a representative of the state highway department would 
justify my answering your question. 

It is of paramount importance that you know who your legal 
adviser is, for his advice alone will protect you as a public 
officiaL 

You may have been justified in. presenting this question to 
Mr. Winston, representing the department of highways, inas­
much as chapter 187, Laws of 1937, refers to the county commis­
sioners as agents of the state of Washington and clothes the 
director of highways with certain authority in relation to county 
road matters. 

You may have been under the impression that you were 
acting not as a county official, but as a state official, in which 
latter event we would be justified in answering your letter, 
with the consent of the director of highways, who would, in 
that connection, be your superior officer. 
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In determining the question of whether or not you acted as 
a county official or a state official, the fact that the director of 
highways is in no sense your superior officer is, in my opinion, 
determinative. 

Chapter 41, Laws of 1933, designated the county commis­
sioners as agents of the state of Washington for certain road 
purposes which involved .the expenditures of state monies, such 
provisions being considered necessary to obviate the constitu­
tional objection to the levying of a state tax for a county purpose. 

By uniform construction of administrative bodies involved 
and opinions of this office, ·however, county commissioners re­
mained county officials at all tinles and in addition acted as 
agents of the state only in connection with the disbursement 
of state monies over which the director of highways had super­
vision. 

Prior to-the effective date of chapter 187, Laws of 1937, there­
fore, you were required to obtain all legal opinions from the 
prosecuting attorney, who, in turn, could consult this office if he 
wished, and the director of highways was compelled to require 
you to obtain the opinion of the prosecuting attorney as to the 
legality of any matters prior to exercising the discretion which 
the statutes vested in him. 

I am of the opinion that this is still the situation and that 
you are still a county commissioner and acting as a county com­
missioner and a county officer while performing duties vested 
in you by chapter 187, Laws of 1937. 

The inclusion of practically all laws relating to the power of 
county commissioners with respect to county road matters in 
the state highway code did not mean that a county commissioner, 
in exercising the authority so vested in hinl, acted as a state 
official in all matters covered by the so-called code. 

The justification for the code was thought to be the con­
venience .of finding all 1'natters relating to highways in one act. 
I do not believe that the legislature intended to make a county 
road a state road or a county official a state official. Chapter 
187, Laws of 1937, is entitled "The Washington State Aid High­
way Act." While it strengthens the authority of the director of 
highways in the supervision ofexpenditures of state monies and 
extends the authority of the dii:ector somewhat in. cases where 
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that extension is necessary to procure federal monies, it in no 
way relieves the county officials, whose duties may be set forth 
in the act, from. responsibility as county officials. 

Under date of April 29, 1937, the prosecuting attorney of 
King county gave an opinion to the board of county commis­
sioners of that county involving their status under chapter 187, 
Laws of 1937. He would not have advised them at all, of course, 
if he had found that they were state officials or agents, as dis­
tinguished from county officials. 

CoUnty commissioners in the past have often sought to obtain 
in advance some suggestion from the highway department as to 
the probable action of the director of highways and if a par­
ticular county expenditure were forwarded for reimbursement. 
The director's opinion, if given at all, was always limited to 
matters within his jurisdiction and always assumed that the 
county commissioners in making the original expenditure acted 
legally and under the advice of their legal adviser, the prose­
cuting attorney. 

A copy of this letter is being forwarded to the prosecuting 
attorney of Spokane county, as your legal adviser, and we re­
spectfully request that you take up all matters of a legal nature 
with him. G. W. HAMILToN, Attorney Genera!. 

By E. P. DONNELLY, Asst. Attorney Genera!. 

Social Security "Employing Units" 

Olympia, Wash., May 6, 1937. 

Honorable Chas. F. Ernst, Director of Social Security, 
Olympia, Washington. 

Dear Sir: You ask for an opinion as to what is " 'employing 
unit' under sections 8 and 19 of chapter 162 of the. Laws of 
1937?" 

The word "employing unit" is found in section 8 (a), (b), 
(c), and (1), (2);alsoinsection19(e), (f-1), (f-2), (f-3), (f-4), 
and (:1'-5). 

A reading of these sections fully shows the legislative intent 
of making an "employing unit" an employer of one or more in-
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Attorney General Slade Gorton 

Honorable Richard King 
State Representative, 38th District 
309 - 77th Place S.W. 
Everett, Washington 98201 

Cite as: AGLO 1973 No. 115 
Dear Sir: 

July 19, 1973 

Page 1 of2 

By recent letter you have asked whether, in our judgment, a constitutional 
amendment is needed in order to permit county agencies, without the approval of their 
respective county prosecuting attorneys, to retain other attorneys to counsel and 
represent them with respect to civil matters. 

ANALYSIS 

In general response to this question we are enclosing herewith a xerox copy of the 
opinion of the Washington Supreme Court in State ex rei. Johnston v. Melton, 192 Wash. 
379, 73 P.2d 1334 (1937), together with a copy of our opinion of December 30, 1970, to 
the Skamania County Prosecuting Attorney [[to Robert K. Leick an Informal Opinion AIR-
70661]]with respect to an analogous situation. From these materials you will readily 
discern the nature of the problem confronting the legislature in any attempt to authorize 
the employment of attorneys by county agencies without a constitutional amendment. If 
these attorneys were to be vested with any of the present powers and functions of the 
prosecuting attorney as legal counsel for all county officers, then, in accordance with the 
court's reasoning in the Melton case, such legislation would in all probability be held to be 
in conflict with Article XI, § 5, which states, in material part, that: 

"The legislature, by general and uniform laws, shall provide for the election in the 
several counties of boards of county commissioners, sheriffs, county clerks, treasurers, 
prosecuting attorneys and other county, township or precinct and district officers, as public 
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convenience may require, and shall prescribe their duties, and fix their terms of office ... " 

[[Orig. Op. Page 2]] 
And, as you know, the present duties and functions of the various prosecuting 

attorneys do include the representation of county officers and agencies in civil matters as 
well as the representation of the state in criminal prosecutions. See RCW 36.27.020. 
Therefore, while it might, conceivably, be possible to enact legislation without a 
constitutional amendment which would allow county agencies to employ attorneys for 
certain limited purposes, it seems to us that the potential utility of any such attorneys 
would be severely restricted unless they could be vested with at least some of the powers 
and functions presently performed by the of the powers and functions presently performed 
by the prosecuting attorneys in civil matters - and this would require a constitutional 
amendment. 

It is hoped that the foregoing explanation of this matter will be of some assistance 
to you. 

Very truly yours, 

FOR THE A HORNEY GENERAL 

PHILIP H. AUSTIN 
Deputy Attorney General 
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Attorney General Slade Gorton 

OFFICES AND OFFICERS --COUNTY-- PROSECUTING ATTORNEY --COUNTY 
COMMISSIONERS-- SUPERIOR COURT JUDGES-- EMPLOYMENT OF ATTORNEY 

A board of county commissioners acting pursuant to RCW 36.32.200 may, with the approval of a 
majority of the county superior court judges, employ an attorney to advise the board on general 
matters of its concern; such employment contract, however, may not extend beyond the term of the 
board. 

Honorable James E. Carty 
Prosecuting Attorney 
Clark County 
301 Court House 
Vancouver, Washington 98660 
Cite as: AGLO 1974 No. 15 

Dear Sir: 

February I, 1974 

By recent letter you have asked for our opinion on the following questions: 

"1. When a Board of County Commissioners has passed a resolution, approved by a majority of 
a County's Superior Court Judges, authorizing the Board to hire an attorney, may that Board hire an 
attorney to advise the Board on general matters of its concern? 

"2. When approval to hire an attorney has been granted by a County's Superior Court Judges, 
for how long a period of time can a resolution authorizing the hiring of an attorney be effective for the 
purposes and authorities contained therein?" 

We answer your first question in the affirn1ative and your second question as set forth in our 
analysis. 

ANALYSIS 

RCW 36.27.020 states that: 

http://www.atg. wa.gov/print/7179 2/17/2016 



EMPLOYMENT OF ATTORNFV Page2 of3 

"The prosecuting attorney shall: 

"(1) Be legal adviser of the board of cmmty cormnissioners, giving them his written opinion 
when required by the board or the chairman thereof touching any subject which the board may be 
called or required to act upon relating to the management of county affairs;" 

[[Orig. Op. Page 2]] 

RCW 36.32.200 then provides that: 

"It shall be unlawful for the board of connty commissioners to employ, contract with, or pay 
any special attorney or connsel to perform any duty which the attorney general or any prosecuting 
attorney is authorized or required by law to perform, unless the contract of employment of such special 
attorney or connsel has been first reduced to writing and approved by the superior court judge of the 
connty or a majority of the judges in writing endorsed thereon. This section shall not prohibit the 
appointment of deputy prosecuting attorneys in the marmer provided by law." 

By prohibiting a board of connty commissioners from employing a special attorney to perform 
the foregoing, or any of the other duties of the prosecuting attorneywithout the approval of a majority 
of the superior court judges of the connty, this statute, as we read it, impliedly authorizes such an 
employmentwith the approval of a majority of those judges. Accordingly, we answer your first 
question in the affirmative.l/ 

Turning to your second question, there is no time limitation set forth in RCW 36.32.200 with 
respect to the duration of the effectiveness of a resolution adopted therennder. Thus, unless the 
resolution, as [[Orig. Op. Page 3]] approved by the superior court judges, contains its own limitation 
its legal status asan authorization to employ a special attorney would appear to be of indefinite 
duration. 

Beyond this, however, we perceive in your second question the issue of whether the 
employment of a special attorney by a board of connty commissioners to perform the functions 
contemplated by your first question will be subject to rule that, 

" ... where the contract involved relates to govenunental or legislative functions of the conncil, 
or involves a matter of discretion to be exercised by the conncil nnless the statute conferring power to 
contract clearly authorizes the conncil to make a contract extending beyond its own term, no power of 
the conncil so to do exists, since the power conferred upon mnnicipal conncils to exercise legislative or 
governmental functions is conferred to be exercised as often as may be fonnd needful or politic, and 
the conncil presently holding such powers in vested with no discretion to circtnnscribe or limit or 
diminish their efficiency, but must transmit them nnimpaired to their successors .... " 37 Am.Jur., 
Mnnicipal Corporations, § 66. 

For the reasons set forth in our letter of October 3, 1960, to Mr. Ned W. Kimball, then legal 
connsel for Douglas Connty Public Utility District No. 1, we believe that it will be. We are also 
enclosing a copy of this letter for your immediate reference, and would direct your particular attention 
to the discussion appearing on pages 5 and 6. Based upon the authorities there cited, it is our opinion 
that the duration of such an employment contract between a board of connty cormnissioners and a 
special attorney employed nnder RCW 36.32.200, supra, as is contemplated by your request may not 
extend beyond the tenn of the employing board. 

http://www.atg.wa.gov/print/7179 2/17/2016 



EMPLOYMENT OF ATTORNBY 

It is hoped that the foregoing will be of some assistance to you. 

Very truly yours, 

SLADE GORTON 
Attorney General 

PIDLIP H. AUSTIN 
Deputy Attorney General 

*** FOOTNOTES *** 

Page 3 of3 

1/In so answering this question, we are not to be taken as having passed upon the constitutionality of 
RCW 36.32.200, supra. In accordance with long-standing policy, this office must presume that statute, 
as any other duly enacted statute, to be constitutional until such time as it is otherwise determined by a 
court of competent jurisdiction. Accord, AGO 1971 No. 12 [[to Gordon L. Walgren, State Senator on 
March 16, 1971]]. We would be remiss in this regard, however, not to point out to you the possible 
ramifications upon tlris question ofState ex rei. Johnston v. Melton, 192 Wash. 379, 73 P.2d 1334 
(1937), as explained in our letter of July 19, 1973, to State Representative Richard King [[an Informal 
Opinion AIR-73615]], copy enclosed. 
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Attorney General Bob Ferguson 

COUNTIES-CHARTERS-ELECTIONS-ATTORNEY, PROSECUTING-Authority Of 
Counties To Provide By Charter For The Prosecuting Attorney To Be Elected As A 
Nonpartisan Office 

Article XI, section 4 of the Washington Constitution does not prohibit a county from 
providing in its charter for the election of the prosecuting attorney as a nonpartisan 
office. 

November 4, 2015 

The Honorable Mark B. Nichols Prosecuting Attorney 
223 E 4th Street Suite 11 
Port Angeles, WA 98362-3015 

Dear Prosecutor Nichols: 

Cite As: 
AGO 2015 No.6 

By letter previously acknowledged, you have requested our opinion on the 
following question: 

May a county operating under the home rule form of government convert the 
Office of County Prosecuting Attorney from partisan to nonpartisan by 
charter? 

BRIEF ANSWER 

Yes, home rule counties have wide latitude in structuring their government in their 
home rule charters and have statutory authority to designate county positions as 
nonpartisan. 
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ANALYSIS 

Washington counties can choose whether to govern under a standardized 
commission form of government or under a home rule charter, which allows the county to 
create its own form of government. The home rule approach is authorized by article XI, 
section 4 of the Washington Constitution, as amended by Amendment 21 and approved 
by the voters in 1948. Under the home rule approach, a county adopts a charter "for its 
own government subject to the Constitution and laws of this state[.]" Con st. art. XI, § 4. 
The home rule amendment "expressed the intent of the people of this state to have 'the 
right to conduct their purely local affairs without 

[original page 2] 

supervision by the State, so long as they abided by the provisions of the constitution and 
did not run counter to considerations of public policy of broad concern, expressed in 
general laws."' Henry v. Thorne, 92 Wn.2d 878, 881, 602 P.2d 354 (1979) (quoting State 
ex ref. Carroll v. King County, 78 Wn.2d 452, 457-58, 474 P.2d 877 (1970)). 

Counties have wide latitude in adopting home rule charters, subject to specific 
limitations in article XI, section 4, which specify that the positions of prosecuting attorney, 
the county superintendent of schools, judges of the superior court, and justices of the 
peace are to be treated differently from other positions in three respects.[jj First, the 
home rule charter cannot "affect the election" of those positions. Second, the terms of 
those elective officers do not terminate at the time of the adoption of a home rule charter, 
in contrast to all other county elective officers. And third, the powers, authorities, and 
duties granted to and imposed on county officers by general law, which vest in the county 
legislative authority unless expressly vested in specific officers by the home rule charter, 
specifically do not include those powers, authorities, and duties vested in the prosecuting 
attorney, the county superintendent of schools, and the judges of the superior court and 
justices of the peace. 

In construing these limitations, our office has previously opined that "counties lack 
the power to alter or diminish the authority of the prosecuting attorney through the home 
rule charter process" and that "[t]he prosecuting attorney in a home rule county thus 
enjoys the same statutory and constitutional authority as prosecuting attorneys in 
noncharter counties." 
AGO 1986 No. 1, at 6. In that opinion, we were asked whether the legislative authority of a 
home rule county could condition its appropriation to the prosecuting attorney's office on a 
particular allocation of resources within that office. We answered the question in the 
qualified affirmative, concluding that the "delicate balance" between the county legislative 
authority's budget powers and the prosecuting attorney's independent discretion means 
that both offices must exercise their discretion to respect the others' powers and not 
eliminate the others' prerogatives. 
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We are now asked whether home rule counties may convert the office of 
prosecuting attorney from partisan to nonpartisan. "Partisan office" is defined by statute as 
a "public office for which a candidate may indicate a political party preference on his or her 
declaration of candidacy and have that preference appear on the primary and general 
election ballot in conjunction with his or her name." RCW 29A.04.11 0. This statute 
specifies that the following are partisan offices: 

(1) United States senator and United States representative; 

[original page 3] 

(2) All state offices, including legislative, except (a) judicial offices and 
(b) the office of superintendent of public instruction; 

(3) All county offices except (a) judicial offices and (b) those offices for 
which a county home rule charter provides otherwise. 

RCW 29A.04.11 0. 

The first question we must address is whether the office of prosecuting attorney is a state 
or county office for purposes of RCW 29A.04.11 0. This is because if the office is a state 
office, then it must be partisan as a matter of statute. RCW 29A.04.11 0(2). County 
prosecutors have been deemed "state officers" entitled to defense and indemnification 
from the state when prosecuting under state criminal laws. Whatcom County v. State, 99 
Wn. App. 237, 250, 993 P.2d 273 (2000). But in the election context, the office of 
prosecuting attorney is consistently treated as a county office. For example, candidates for 
prosecuting attorney must file their declaration of candidacy with the county auditor, not 
the secretary of state (see 
RCW 29A.24.070(3)), and the office of prosecuting attorney is not included in the 
definition of "state office" in the campaign finance and reporting laws (see RCW 
42.17 A.005(44)). It accordingly makes little sense to consider county prosecuting 
attorneys as state officers for this purpose. 

Having concluded that the office of prosecuting attorney is a county office for 
purposes of our analysis, RCW 29A.04.11 0(3) would allow home rule counties to 
designate that office as nonpartisan, unless the constitution prohibits it. Therefore, the 
answer to your question depends on interpretation of the scope of a county's power under 
the home rule provisions of the state constitution. 

The relevant constitutional language provides that the home rule charter shall not "affect 
the election of the prosecuting attorney, the county superintendent of schools, the judges 
of the superior court, and the justices of the peace, or the jurisdiction of the courts." Cons!. 
art. XI, § 4. The term "affect" is not defined in the constitution. In construing terms 
undefined in the constitution, courts apply their ordinary meaning. Gerberding v. Munro, 
134 Wn.2d 188, 199, 949 P.2d 1366 (1998) (using a dictionary definition to construe an 

http://www.atg.wa.gov/print/12166 2/17/2016 



Authority Of Counties To Pro,-· '':By Charter For The Prosecuting Attc· ~y To Be Electe... Page 4 of 7 
I, ' 

undefined term).I2] As relevant in this context, "affect" means "to act upon" or "to produce 
a material influence upon or alteration in." Webster's Third New International Dictionary 35 
(2002). 

Applying this ordinary meaning, we see two reasonable readings of this provision. 
The first, narrower reading would be that it simply bars county home rule charters from 
converting the position of county prosecutor into a non-elected, appointive position. That 
is, in prohibiting home rule charters from "affect[ing] the election of the prosecuting 
attorney" and other officers, 

[original page 4] 

article XI, section 4 prohibits changing the elective nature of the office. The second, 
broader reading is that the provision prohibits home rule charters from affecting the 
election process for prosecuting attorneys. 

While both readings are plausible, our office has previously adopted the first 
interpretation. In a 2003 formal opinion that addressed (among other topics) whether a 
county could impose campaign finance restrictions on candidates for prosecutor, we 
wrote: "This provision simply requires that charter counties retain the office of prosecuting 
attorney and leave undisturbed the elective nature of the office. The provision is not 
framed so broadly as to preclude all local regulations that affect the manner in which 
elections are conducted for the office of prosecutor so long as the county leaves the office 
elective." AGO 2003 No. 12, at 4. 

Though the opinion cited no authority for this proposition, we have found nothing 
that would convince us to change our view. In particular, the legislative history of 
Amendment 21, which added this provision, contains no indication one way or the other 
about the framers' intent. Voters' Pamphlet 29-32 (1948). Additionally, in at least two 
cases our state Supreme Court has considered county charter provisions that at least 
arguably would have implicated this clause under the broader reading, one that changed 
elections for county offices to odd-numbered years (Carro//, 78 Wn.2d 452) and one that 
imposed new rules for elections to fill vacancies in county offices (Henry, 92 Wn.2d 878). 
Yet the Court never discussed the potential conflict between these changes and this 
clause. While the lack of discussion is certainly not a holding, it indicates that the Court did 
not consider the broader reading of this language obviously correct. 

In short, because of our office's prior interpretation and the lack of any evidence 
that would prompt us to revisit it, we continue to conclude that the requirement that a 
charter "shall not affect the election of the prosecuting attorney" (Const. art. XI,§ 4) 
"simply requires that charter counties retain the office of prosecuting attorney and leave 
undisturbed the elective nature of the office." AGO 2003 No. 12, at 4. 

Given this conclusion, the answer to your question becomes quite simple. 
Because changing the position of prosecuting attorney frorn partisan to nonpartisan would 
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not disturb "the elective nature of the office" (AGO 2003 No. 12, at 4), we believe that such 
a change complies with article XI, section 4. 

In an abundance of caution (in case a court ever adopts the broader reading), 
however, we will also consider how this proposal would fare under the broader reading of 
this language. Ultimately, though we think it is a closer question, we reach the same 
result: we see no conflict with article XI, section 4. 

To assess whether designating the office of prosecuting attorney as nonpartisan 
would "affect the election" in the broader sense of affecting the election process, we 
consider the differences between elections of partisan and nonpartisan offices. In doing 
so, we ask whether making the position nonpartisan would "act upon" or "materially 
influence" the manner in which the county prosecutor is elected. 

[original page 5] 

The most significant difference between the election of partisan and nonpartisan 
offices arises in the primary. Under Washington's top-two primary system, an election for a 
partisan office must be preceded by a primary, from which the top two candidates will be 
certified to appear on the general election ballot. RCW 29A.52.112(2).Ql The party 
preference appears on the primary and general election ballots, but only if the candidate 
expresses a party preference. RCW 29A.52. 112(4). For nonpartisan elections, a primary 
is only required if more than two candidates file for the position. RCW 29A.52.220. 

We acknowledge that a candidate's indication of a party preference may affect 
how the candidates campaign and how voters perceive the candidates. But, it does not 
rise to the level of affecting the election because there is so little difference in how 
elections are conducted for partisan and nonpartisan offices under the top-two primary 
system. This is largely because, in Washington, the primary is not used to choose party 
nominees. "The top two candidates from the primary election proceed to the general 
election regardless of their party preferences." Washington State Grange v. Washington 
State Republican Party, 552 U.S. 442, 453 (2008). 

Similarly, the small differences in when a primary is, or is not, conducted have little 
practical effect on the election. By way of example, if there are three candidates for a 
partisan position, the primary would be held and the top two candidates would proceed to 
the general election, regardless of party preference. If there are three candidates for a 
nonpartisan position, the primary would be held and the top two candidates would proceed 
to the general election. The difference would arise only if there were two candidates for a 
position; in that case, a primary would be held for a partisan position, but not for a 
nonpartisan position. But we conclude that this difference is too small and uncertain to 
"materially" affect the manner of conducting the election. Whether a primary occurs or not, 
the same two candidates would be competing for election. Cf. Carlson v. San Juan 
County, 183 Wn. App. 354, 370, 333 P.3d 511 (2014) (observing that all regulations of 
elections "affect" voting in some way, but not all are subject to stringent review). 
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While it is theoretically possible that a court could construe article XI, section 4 to 
preclude charters from having any effect at all upon the election of the prosecuting 
attorney, we think that is highly unlikely. Such reasoning would conflict with the courts' 
recognition of the broad authority of counties to formulate their own local governments 
through their locally-developed charters. See Henry, 92 Wn.2d at 881 (noting broad 
authority of counties to tailor their local affairs to charters); see also Carroll, 78 Wn.2d at 
457-58 (same); Carlson, 183 Wn. App. at 368 (same). It would also call into question any 
number of small changes a county might make in its election process, from the form of its 
ballots to (formerly) the location of polling places or (currently) ballot drop boxes. 

[original page 6] 

We also considered that the process for filling vacancies in partisan and 
nonpartisan offices differs under article II, section 15. That provision requires vacancies in 
partisan county elective office to be filled by appointment by the county legislative 
authority from a list of names nominated by the county central committee of the party. In 
contrast, no such requirement exists for filling the vacancies of nonpartisan elected 
officers. While these are real differences in how vacant positions are filled for partisan and 
nonpartisan positions, we also conclude that they do not amount to "affect[ing] the 
election" of those positions. Cf. Henry, 92 Wn.2d at 881-82 ("The constitution does not 
express any public policy that would require counties to adopt a uniform approach to 
filling" vacancies in "offices that concern only the residents of a county."). 

Finally, our analysis under this broader reading is limited to Washington's current 
system for conducting partisan and nonpartisan primaries and elections. Under a broader 
reading, article XI, section 4 invites a comparison between the general law and the terms 
of a county charter. If the general law changed, the analysis of whether the county charter 
complies with article XI, section 4 under the broader reading could change as well. 

wros 

We trust that the foregoing will be useful to you. 

ROBERT W. FERGUSON 
Attorney General 

JESSICA FOGEL 
Assistant Attorney General 

[1] Two of the four listed offices no longer exist, at least in the same form and under the 
same name. The former office of "county superintendent of schools" has been replaced by 
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a system of "educational service districts." See Laws of 1969, 1st Ex. Sess., ch. 176, § 1 
(enacting what is now RCW 28A.310.010, and explaining the transition from county 
superintendents of schools). The former office of justice of the peace has been replaced 
with a system of district courts, and by statute all references to justices of the peace are 
construed as references to district judges. RCW 3.30.010. 

[2} Article XI, section 4 was amended in 1948. Canst. amend. 21. Accordingly, there can 
be no issue of a need to turn to a nineteenth century dictionary to construe the word 
"affect." See State ex rei. Gallwey v. Grimm, 146 Wn.2d 445, 460, 48 P.3d 274 (2002) 
(cautioning against the use of anachronistic definitions). 

[3] For an election to fill the unexpired term of a single county partisan office, the primary 
requirement does not apply if only one candidate has filed for the position. RCW 
29A.52.112(2). 
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Arizona Revised Statute § 11-532 

11-532. Powers and duties 

A. The county attorney is the public prosecutor of the county and 
shall: 

1. Attend the superior and other courts within the county and 
conduct, on behalf of the state, all prosecutions for public offenses. 

2. Institute proceedings before magistrates for the arrest of persons 
charged with or reasonably suspected of public offenses when the county 
attorney has information that the offenses have been committed. 

3. When not engaged in criminal proceedings in the superior court, 
attend upon the magistrates in cases of arrest when required by them, and 
attend before and give advice to the grand jury. 

4. Draw indictments and informations, defend actions brought against 
the county and prosecute actions to recover recognizances forfeited in courts 
of record and actions for recovery of debts, fines, penalties and forfeitures 
accruing to the state or county. 

5. Deliver receipts for monies or property received in the county 
attorney's official capacity and file duplicate receipts with the clerk of the 
board. 

6. On the first Monday of January, April, July and October in each 
year, file with the board of supervisors an account, verified by oath, of all 
monies received in the county attorney's official capacity during the 
preceding three months, and at the same time pay it to the county treasurer. 

7. When required, give a written opinion to county officers on 
matters relating to the duties of their offices. 

8. Keep a register of official business, and enter therein every action 
prosecuted, criminal or civil, and ofthe proceedings therein. 

9. Act as the legal advisor to the board of supervisors, attend its 
meetings and oppose claims against the county which the county attorney 
deems unjust or illegal. 

10. Act as attorney for school districts except as provided in section 
15-343, or except in any lawsuits involving a conflict of interest with other 
county offices at which time the attorney general may represent the school 
district. 

11. Act as attorney for the conm1unity college district except as 
provided in section15-1448 or except in any lawsuits involving a conflict of 
interest with other county offices, at which time the attorney general may 
represent the community college district. 



12. Defend all locally valued and assessed property tax appeals as 
provided in section 42-16208. 

B. Upon receipt of an appellant's brief in a criminal appeal, the 
county attorney shall furnish the attorney general with a true statement of the 
facts in the case, together with the available authorities and citations that are 
responsive to the assignments or specifications of error. 

C. The county attorney may represent a school district governing 
board member against whom an action is brought in the board member's 
individual capacity until such time as it is established as a matter of law that 
the alleged activity or events which form the basis of the complaint were not 
performed, or not directed to be performed, within the scope or course of the 
member's duties. 

D. Notwithstanding article 12 of this chapter, in connection with the 
investigation or prosecution of any matter involving the death of a person, the 
county attorney may request that the medical examiner, for the county in 
which the prosecution will take place, conduct the medical examination. 

E. The county attomey may provide civil legal services to another 
county or other political subdivision of this state or an officer, employee or 
agency of a political subdivision of this state pursuant to an 
intergovernmental agreement entered into by the county and the other 
political subdivision of this state as provided in chapter 7, article 3 of this 
title at the request of the county attorney. Any intergovermnental agreement 
shall state any payment to be rendered for the services and the scope of the 
representation. The cotmty attorney may also obtain civil legal services for 
the county or for an officer, employee or agency of the county, from the 
elected or appointed attorney of another county or other political subdivision 
of this state pursuant to an intergovernmental agreement. 
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