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1. INTRODUCTION

This case presents a fundamental issue affecting the government of
all 39 Washington counties: Who chooses the legal advisor to county
officials? Can each official or body of officials select his, her, or their own
advisor, to serve at public expense? Or do the voters select a single person
who will advise all the County officials, by electing a County Prosecutor?

This Court previously answered this question in favor of the voters.
Every jurisdiction that elects its prosecuting attorney also ruled in favor of
the electorate. The trial court, however, ruled that a Board of County
Commissioners inay disenfranchise the electorate and employ a private
attorney to perform the duties of the duly elected prosecuting attorney
whenever it desires. This holding violates the Washington Constitution, It
cannot stand.

II. ASSIGNMENTS OF ERROR'

1. The superior court erred in denying the State’s motion for
summary judgment. CP 1.

2. The superior court erred in denying the State’s request for an order
ousting Susan Drummond and the Law Offices of Susan Elizabeth
Drummond, PLLC from the Office of the lsland County Prosecuting
Attorney. CP 1.

3. The superior court erred in granting the Island County Board of

Commissioners’ and Susan Drummond and the Law Offices of Susan

"The State alse sought review of two other orders entered by the superior court: (1) Order
Denying Plaintiff's Motion to Strike Non-Party County Response Letters; and (2) Order on
State's Evidentiary Objections. The State voluntarily withdraws its notice of appeal as to
these evidentiary orders. See RAP 18.2.



Elizabeth Drummond, PLLC’s motions for summary judgment. CP 1.

4. The superior court erred by declaring the employment contract

between the Board and Ms. Drumnmond to be valid. CP 1.
ITI. STATEMENT OF ISSUES

1. Whether a Board of County Commissioners may disenfranchise
the electorate by appointing a lawyer to perform the core duties of the duly
elected and qualified prosecuting attorney?

2. Whether it is an unconstitutional use of RCW 36.32.200 to employ
a special counsel to perform the core functions of the duly elected and
qualified prosecuting attorney when the prosecuting attorney is not
temporarily unable to perform his duties and the prosecuting attorney does
not consent to the employment of a special counsel?

3. Whether a Board of County Commissioners may expend public
funds to employ a special counsel to perform the duties of the duly elected
and qualified prosecuting attorney when the prosecuting attorney is not
temporarily unable to perform his or her duties and the prosecuting attorney
las not refused to perform the duties for which the special counsel is
employed?

4,  Whether a contract entered into by a Board of County
Commissioners with a special counsel pursuant to RCW 36.32.200 is ultra
vires where the duly elected and qualified prosecuting attorney has not been
found to be temporarily unable to perform the duties of his office and the
prosecuting attorney does not consent to the special counsel performing the

duties of his office?



IV. STATEMENT OF FACTS

Gregory Banks is the duly elected Island County Prosecuting
Attorney. Prosecutor Banks, who is currently serving his fifth term of office,
is fully qualified to serve. CP 109 at 9 1 and 3, 134-35, 388-389, 409-416,
477 at 9§ 3.1 -3.7, 551 at §9 3.1-3.7, 1298.

The Island County Board of Commissioners (hereinafter “the Board™)
retained Susan Drummond and the Law Offices of Susan Elizabeth
Drummond, PLLC (hereinafter “Ms. Drummond”) to perform legal services
and duties “which any prosecuting attorney is authorized or required by law
to perform.” RCW 36.32.200. The employment contract between Ms,
Drummond and the Board complied with the procedural requirements of
RCW 36.32.200, as it was reduced to writing, was approved by the Island
County Superior Court presiding judge, and was limited to a period of two
vears. CP 461-469, 479 at 9 3.21 - 3.24, 538; 552-53 at Y 3.21 - 3.24.

Proéeoutor Banks objected to the hiring of any attorney to perform the
duties identified in the contract between the Board and Ms. Drummond. CP
130 9 62, 303, 309-15, 478 at 9] 3.20, 538, 552 at 9 3.20, 633-34, 901.
Prosecutor Banks’s office is capable of providing the services and his office
has never refused to perform the duties identified in the contract. CP 279-
281, 392~ 396, 400, 402-03, 433-437, 1227-1244, 1301. Furthermore, no
court of competent jurisdiction has determined in accordance with RCW
36.27.030 that Prosecutor Banks is temporarily disqualified from performing

any of the duties contained in the contract between Ms. Drummond and the

A copy of the employment contract and the associated resolution may be found in
appendix A.



Board. See generally CP 305, 389,400,477 at 3.8, 538,° 551 at 93.8; CP
628,

Prosecutor Banks specifically objected to the employment of Ms.
Drummond. Prosecutor Banks declined to exercise the authority granted fo
him by RCW 36.27.040, to appoint Ms. Drummond to the positions of
deputy prosecuting attorney, special deputy prosecuting attorney, or
temporary deputy prosecuting attorney. CP 405-08, 479-80 at 9§ 3.19-3.20,
538, 552 at 99 3.19 - 3.20, 634-36, 709 at § 14. No court of competent
jurisdiction exercised the power granted by RCW 36.27.030 to appoint Ms.
Drummond a special prosecuting attorney. CP 305, 389, 400, 628, 634.

Nonetheless, Ms. Drummond began providing legal advice and
performing the other duties identified in the employment contract shortly
after April 28, 2015. CP 406, 479 at §3.25, 553 at § 3.25, 635. Prosecutor
Banks filed a quo warranto information seeking the ouster of Ms. Drummond
from the office of the Island County Prosecuting Attorney. CP 407, 476~
536.

The Board intervened in the quo warranto action to support Ms.
Drummond’s claim that her employment contract with the Board entitles her
to perform legal setvices and duties “which any prosecuting attorney is
authorized or required by law to perform.” RCW 36.32.200. CP 1028-29,
1340 at 9 6. The Board filed a counterclaim, secking a declaration that the
employment contract with Ms. Drummond “is valid in general and in

particular under RCW 36.32.200 and the Washington Constitution.” CP 556

3But see CP 546.



at§ 8.9.

The superior court resolved this matter by granting summary
judgment in favor of Ms. Drummond and the Board. CP 1. The superior
court also granted declaratory relief to the Board. Jd. The State filed a
timely notice of appeal direct to the Washington Supreme Court. CP___.

V. STANDARD OF REVIEW

The ftrial court disposed of this case in a summary judgment
proceeding, An appellate court reviews a grant of summary judgment de
novo. Burion v, Twin Commander Aircraft, LLC, 171 Wn.2d 204, 212, 254
P.3d 778 (2011). Summary judgment is appropriate where there is no
genuine issue of any material fact and the moving party is entitled to
judgment as a matter of law. CR 56(c). The evidence and inferences from
the evidence are construed in favor of the nonmoving party. Burton, 171
Wn.2d at 212, When reviewing an appeal from summary judgment, an
appellate court will disregard any findings of fact that were entered by the
trial court, Hemenway v. Miller, 116 Wn.2d 725, 731, 807 P.2d 863 (1991).

Interpretation of statutes and the Washington Constitution are issues
of law, subject to de novo review. State v. Pugh, 167 Wn.2d 825, 835, 225
P.3d 892 (2009) ( “Construction of the state constitution is a question of law
that is reviewed de novo.”); State v. Wentz, 149 Wn.2d 342, 346, 68 P.3d 282
{(2003) (“Construction of a statute is a question of law that we review de

novo ... .M.



VI. ARGUMENT
A. A quo warranto proceeding is the proper means of ousting
an attorney whose employment contract to perform the
duties of the prosecuting attorney violates the Washington
Constitution.

This matter is a quo warranto action. “Quo warranto is Latin for “‘by
what authority.”” BLACK'S LAW DICTIONARY 1447 (10th ed. 2014).Itis
a common law writ that allows someone to challenge a person's authority to
hold public office, Id.” Grant County Prosecuting Attorney v. Jasman, 183
Wn.2d 633, 636 n, 1, 354 P,3d 846 (2015), The common law writ has, in
Washington, been supplanted by statute. See Chapter 7.56 RCW; RCW
4.04.010 (common law controls decisions unless inconsistent with statute).
The applicable statutes authorize the prosecuting attorney to file a public quo
warranto action against any person who “intrude[s] upon” or “unlawfully
exercise[s] any public office.” RCW 7.56.010(1); RCW 7.56.020.

When a prosecuting attorney files a public quo warranto action in the
name of the State, the sole remedy available is the entry of a judgment of
ouster against the person who has been found guilty of any usurpation of or
intrusion into, or unlawful exercise of any office. See RCW 7.56.070 and
7.56.100. The availability of a judgment of ouster is not dependent upon the
title the alleged usurper has assumed. The application of the quo warranto
statute turns upon the person’s actual job duties. See Grant County
Prosecuting Attorney, 183 Wn.2d at 645.

Quo warranto actions are the proper mechanism by which a
prosecuting attorney seeks to have his office fully restored to him. See

Ladenburg v. Campbell, 56 Wn. App. 701, 784 P.2d 1306 (1990) {quo



warranto action to oust special prosecutor appointed by the district court);
RCW 7.56.020; 27 C.]1.S. District and Prosecuting Attorneys § 10, at 543-44
(2009), A quo warranto proceeding is properly brought against a person
whose sole claim to the office of prosecuting attorney is a contract with the
board of county commissioners. See State ex rel. Cline, 21 Ohio C.D. 236,
31 Ohio C.C. 236, 12 Ohio C.C. (n.s.) 103 (1909) (quo warranto action to
oust attorneys employed as legal counsel pursuant to a contract that was
authorized by a statute and was entered into between the attorneys and the
board of county commissioners).

The defendant in a quo warranto action has the burden of establishing
a de jure title to the office the defendant is seeking to exercise. See generally
65 Am. Jur. 2d, Quo Warranto § 103, at 162 (2011) (burden is upon the
defendant in a quo warranto action to establish good legal title to the office

and not merely a right de facto).! Ms. Drummond’s sole justification for

*One learned treatise explains the characteristics of an officer de jure and an officer de
facto as follows:

An officer de jure is onewho, possessing the legal qualifications,
has been lawfully chosen to the office in question, and has fulfilled any
conditions precedent o the performance of its duties, By being thus
chosen and observing the precedent conditions, such a person becomes of
right entitled to the possession and enjoyment of the office, and the public,
in whose inferest the office is created, is entitled of right to have him
perform its duties. If he is excluded from it, the exclusion is both a public
offense and a private injury.

An officer de jure may be excluded from his office by either an
officer de facto or an miruder. An officer de facio is one who by some
color of right is in possession of an office and for the time being performs
its duties with public acquiescence, though having no right in fact. His
color of right may come from an election or appointment made by some
officer or body having colorable but no actual right to make it; or made to
fill the place of an officer ilegally removed, or made in favor of a party not
having the legal qualifications; oritmay come from public acquiescence in
the officerholding without performing the precedent conditions, orholding
over under claim of right after his legal right has been terminated; or
possibly from public acquiescence alone when accompanied by such

7



providing legal services to the Board is Resolution C-48-15. See generally
CP 538-44. The Washington Constifution, however, prohibits a Board from
contracting with a private attorney to perform the duties of the duly elected
and qualified prosecuting attorney outside of three narrow circumstances,

B. The Washington Constitution serves as a bulwark against

any one official gaining too much power by diffusing
power among many elected officials, and prohibiting any
one from exercising the powers of another.

The office of Prosecuting Attorney was created by the Washington
constitution; “The legislature ... shall provide for the election in the several
counties of ... prosecuting attorneys...” Const., art XI, sec. 5. The
significance of this provision should be assessed in light of the circumstances
that led to its adoption.

On July 4, 1889, an elected convention of delegates assembled in
Olympia, Washington for the purpose of drafting a constitution for our state,
Twenty-four of these delegates were lawyers, including J.B. Hoyt and George
Turner, who had served as supreme court judges in Washington Territory.
Beverly Rosenow, The Journal of the Washington State Constitutional
Convention 1889, at 465-67, 469-71, 473477, 480-481, 483- 489 (1962).

The delegates came to their task with models and drafts of constifutions

adopted by other states, Charles M. Gates, Foreword to The Journal of the

circumstances of official reputation as are caleulated to induce people,
without inquiry, to submit to or invoke official action on the supposition
that the person claiming the office is what he assumes to be. An iniruder
is one who attempts to perform the duties of an officer without authority
of law, and without the support of public acquiescence.

2 Thomas Cooley, 4 Treatise on the Constitutional Limitations Which Rest Upon the
Legislative Power of the States of the American Union, at 1354-55 (8th ed. 1927) (footnotes
amitted),




Washington State Constitutional Convention 1889, at v (Beverly Paulik
Rosenow ed,, 1962), These delegates also had available to them the leading
treatise of the day, Thomas Cooley, A Treatise on the Constitutional
Limitation Which Rest Upon the Legisiative Power of the States of the
American Union (5th ed. 1883) (hereinafter “Constitutional Limitations (5th
ed.)”),” and the interpretive decisions of the courts whose constitutions
served as the model for Washington’s constitution.

Any inquiry into the thoughts of the delegates must begin with article
L, section 1, of the constitution. This provision announces to one and all that
the people reserve unto themselves the right to select who may exercise
political power in Washington:

All political power is inherent in the people, and
governments derive their just powers from the consent of the
governed, and are established to protect and maintain
individual rights.

Const, art. I, § 1.
The final constitution constituted an express surrender of much of the
people’s sovereignty to the state government. See Amalgamated Transit v.

State, 142 Wn.2d 183, 238, 11 P.3d 762 (2000). The people, however,

reserved to themselves the right to determine who could serve in the

*Decisions of the Territorial Supreme Court repeatedly cited this treatise. See, e.g.,
Harland v. Territory, 3 Wash, Terr. 131, 145-146, 13 P. 453 (1887} (Associate Justice
Turner, who later served ag a delegate to the Constitutional Convention, discussing Cooley’s
treatise), Bloomer v, Todd, 3 Wash. Terr. 599, 618, 19 P. 135 (1888) (citing to Cooley’s
treatise), Maynard v. Hill, 2 Wash, Terr, 321, 326, 5 P. 717 (1884) (Associate Justice Hoyt,
who later served as president of the Constitutional Convention, citing to Cooley’s treatise);
Maynard v. Valentine, 2 Wash. Terr, 3, 9, 3 P, 195 (1880} (*Especially valuable we have
found the observations of ... and those of Judge Cooley, in his work on Constitutional
Limitations™).



government, By specifying in the constitution the terms of offices,’
providing for the election of officers,” setting the qualifications for service
as an officer,’ and naming the officers and offices,’ the delegates ensured that
power could not become concentrated in any one person or any one branch
of government.

At the state government level, the Washington Constitution created
three branches of government: the judicial, the legislative, and the executive.
See, e.g., Freedom Foundation v. Gregoire, 178 Wn.2d 686, 696, 310 P.3d
1252 (2013). The powers of the executive branch were further subdivided
through the direct election of the attorney general, the state treasurer, the
state auditor, the secretary of state, the attorney general, the superintendent
of public instruction, and the commissioner of public lands,' rather than
allowing the governor to appoint these individuals."

At the county level, the Washington Constitution divides county

government between a number of offices— county commissioners, sheriffs,

39ee Const, art. I, §§ 4 and 6; Const. art. ITI, §§ 2 and 3; Const, art. TV, §§ 3 and 5.

"See Const. art. IT, §§ 4, 5, and 6; Const. art. III, § 1; Const. art. IV, §§ 3 and 5; Const.
art. X1, §§ 4 and 5.

8See Const. art, IT, § 7; Const, art, 1T, § 25; Const. art. 1V, § 17.
°See Const. art. HI, § 1; Const. art. IV, Const. art. XTI, §§ 4 and 5.

1® See Const. art. T, §§ 17, 19, 20, 21, 22, 23. See William P. Marshall, THE MOST
DANGERQOUS BRANCH? MAYORS, GOVERNORS, PRESIDENTS, AND THE RULE OF
LAW: A SYMPOSIUM ON EXECUTIVE POWER: ESSAY: Break Up the Presidency?
Governors, State Attorneys General, and Lessons from the Divided Fxecutive, 115 Yale L.I,
2446,2551-52 (2006) (discussing the trend among the states to wealcen the power of a central
executive and create intrabranch systems of checks and balances).

UThe United States Constitution grants the president the power to appoint all other
officers of the United States, whose appointments are not otherwise provided for in the
constitution. See U.S, Const. Art. II, sec. 2.
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county clerks, treasurers, prosecuting attorneys and other officers. See
Const. art. X1, § 5 (“The legislature, by general and uniform laws, shall
provide for the election in the several counties of boards of county
commissioners, sheriffs, county clerks, treasurers, prosecuting attorneys and
other county, township or precinct and district officers . . . .”). Each of these
officials are directly elected by the people. Jd. The delegates were able to
rest securely in the knowledge that the black letter law applicable to
constitutions would protect their carefully crafted plan to diffuse power:

The authority that makes the law has large discretion
in determining the means through which they shall be
executed; and the performance of many duties which they
may provide by law they may refer either to the chief
executive of the State, or, at their option, to any other
executive or ministerial officer, or even to a person specially
named for the duty. What can be definitely said on this
subject is this: That such powers as are specially conferred by
the constitution upon the governor, or upon any other
specified officer, the legislature cannot require or authorize
to be performed by any other officer or authority; and from
those duties which the constitution requires of him he cannot
be excused by law.

Constitutional Limitations (5th ed.), at 135-36.
At the local level, this bedrock principle meant that:

[[)f the term of an office is fixed by the Constitution, the
legislatare cannot remove the officer, — except as that
instrument may allow, — either directly, or indirectly by
abolishing the office... Or by shortening the constitutional
term. . . . Nor can the legislature take from a constitutional
officer a portion of the characteristic duties belonging to that
office, and devolve them upon an office of its own creation.
.. Nor, where the office is elective, can the legislature fill it,
either directly, or by extending the term of the incumbent.

Constitutional Limitations (5th ed.), at 335 n. 1 {citations omitted).
The delegates demonstrated their understanding of these principles
throughout the constitution they sent to the people. In article I, sec. 23, they
11



proclaimed that “[t]he provisions of this Constitution are mandatory, unless
by expressed words they are declared to be otherwise.” Other provisions of
the constitution expressly granted the legislature and local government the
option of abolishing certain offices. See, e.g., Const. art. I, § 25 (1889)
{(“The legislature may in its discretion abolish the offices of the lieutenant
goverrior, auditor and commissioner of public lands.”); Const. art. XTI, § 5
(1889) { “That the legislature may, by general laws, classify the counties by
population and provide for the election in certain classes of counties certain
officers who shall exercise the powers and perform the duties of two or more
officers.”).

The bedrock principle that the legislature may not, by statute,
authorize another to perform the duties of a constitutionally created office is
recognized by multiple courts, including this Court. See State ex rel.
Johnston v. Melton, 192 Wash, 379, 388, 73 P.2d 1334 (1937) (“In naming
the county officers in § 5, Article 11 of the constitution, the people intended
that those officers should exercise the powers and perform the duties then
recognized as appertaining to the respective offices which they were to
hold.”).

This bedrock principle applies to a wide range of offices, including
sheriffs, county auditors, state examiner, and district attorneys. See, e.g.,
Meller v. Board of Commissioners of Logan County, 4 Idaho 44, 35 P, 712,
714-15 (1894) (district attorney); Judith Basin County ex rel. Vealsted v.
Livingston, 89 Mont. 438, 298 P.356 (1931) (state examiner); Murphy v.
Swanson, 50 N.D. 788, 198 N.W, 116, 119-120 (1924) (county auditor);
State ex rel. Johnston v. Melton, supra (sheriffs); State ex rel. Kennedy v.

12



Brunst, 26 Wis, 412 (1870) (sheriff).

This bedrock principle applies whether the duties are shifted from the
constitutionally created office to another elected official or to a private actor,
See, e.g., State ex rel. Johnston v. Melton, supra (sherift’s duties could not
be lawfully performed by an investigator hired by the prosecuting attorney);
Meller, 35 P. at 715 (private counsel could not lawfully perform the duties
of the prosecuting attorney and/or the attorney general).

Modern treatises recognize the continuing validity of thig bedrock
principle, stating with respect to prosecuting attorneys that

Although the term of office may be shortened or
lengthened by constitutional amendment at any time the

people choose o express their will in the manner provided by

the constitution, if the office is created and the term fixed by

the constitution, the legislature cannot abridge the term

thereof, as by providing for a new election before the

expiration thereof, changing the name of the circuit,
assigning the duties of the prosecuting attorney to the
attorney of another district, redividing one judicial circuit

into two, or by changing or abolishing judicial circuits.

27 C.J.S. District and Prosecuting Attorneys § 16, at 550 (2009) (footnotes
omitted). This treatise further states that “[i]f a prosecutor’s official duties
are prescribed by the state constitution, they cannot be increased or
diminished by statute.” Id., § 26, at 562. This black letter law was ignored
by the superior court when it denied the State’s request for entry of an order

ousting Ms, Drummond from the office of the Island County Prosecuting

Attorney.

13



C. Prosecuting attorneys are elected by the people in
Washington te ensure autonomy and to prevent
concentration of power in the county commissioners.

The office at issue in this case is that of Island County Prosecuting
Attorney. The office of prosecuting attorney is enumerated in the
Washington Constitution, See Wash. Const. art. XJ, sec. 5 (“The legislature,
by general and uniform faws, shall provide for the election in the several
counties of . . . prosecuting attorneys™).

Prosecuting attorneys have been elected in Washington since 1855."
This method of selecting a prosecuting attorney was the culmination of a
trend toward locally elected officials which began around 1820. The purpose
of electing, rather than appointing, prosecuting atforneys was to provide
greater independence and freedom to exercise discretion and to provide
accountability to local communities. See generally Michael Ellis, The
Origin of the Elected Prosecuior, 121 Yale L.J. 1528 (2012); Joan E. Jacoby,
The American Prosecutor: A Search for Identity 22 (1980); State v. Rice, 174
Wn.2d 884, 904-05, 279 P.3d 849 (2012) ,

Washington’s commitment to an independent prosecuting attorney
is demonstrated by the restriction placed upon home rule counties. A home
rule county may not shift the power, authority, or duties of the prosecuting
attorney to some other office or officer and may not provide for the

appointment of, rather than the election of, the prosecuting attorney. See

Const. art, XI,, sec. 4 (“Any home rule charter proposed as herein provided,

12 See generally Laws of 1855, pg. 416, § 1; Laws of 1860, pg. 334, § 1; Laws of 1863,
pg. 408, § 1; Laws of 1877, pg. 245, § 1; Laws of 1879, pp. 92, § 1, Laws of 1883, pg. 72,
§ 1, Laws of 1885, pg. 59, § 1; Laws of 1889, pg. 304, § 2; Laws of 1891, chapter V.
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may provide for such county officers as may be deemed necessary to carry
out and perform all county functions as provided by charter or by general
law, and for their compensation, but shall not affect the election of the
prosecuting attorney . . . .”); AGO 2015 No. 6, at 3 (2015) (Const. art. X1,
sec. 4 “bars county home rule charters from converting the position of county
prosecutor into a non-elected, appointive position™).

As an elected officer, the prosecuting attorney owes his or her
allegiance to the inhabitants of the county rather than to an appointing
authority. See generally Michael Ellis, The Origins of the Elected
Prosecutor, 121 Yale L. J. 1528 (2012) (explaining the factors that led to a
shift from appointed prosecutors to elected prosecutors). As an elected
officer, the prosecuting attorncy may exercise his or her independent
judgment without fear of repercussion from other branches of government
or other government actors. See, e.g., Washington Const. art. X1, sec. 8
(“The salary of any county . . . officers shall not be ... diminished after his
election, or during his term of office™); State v. Heaton, 21 Wash. 59, 62, 56
P. 843 (1899) (“The prosecuting attorney, in the faithful discharge of his
duties, must exercise his independent judgment as to the prosecution or
dismussal of an information or indictment, and it is in the interest of sound
public policy that his discretion in the exercise of his duties should not be in
any wise controlled by legal consequences unpleasant ot unfavorable to
himself.”).

The person that the citizens of Island County selected to perform the
duties of the prosecuting attorney was Gregory Banks. Transferring some of
his duties to a private attorney hired by the Board disenfranchised the public.

15



D. The prosecuting attorney’s core functions include serving
as legal advisor teo the legislative authority and county
officers.

While constitution article X1, section 5, authorizes the legislature to
prescribe the duties of the prosecuting attorney, the legislature may not
interfere with the core functions that make them prosecuting attorneys.
Rice, 174 Wn.2d at 905. The core functions of the prosecuting attorney are
those that were assigned to the prosecuting attorney in the years leading up
to the adoption of the constitution. See Melton, 192 Wash. at 388 (“In
naming the county officers in § 5, Article 11 of the constitution, the people
intended that those officers should exercise the powers and perform the
duties then recognized as appertaining to the respective offices which they
were to hold.”).

The duties of the prosecuting attormney have remained largely
unchanged since territorial days. By 1889, when the Washington
Constitution was drafted, the prosecuting attorney, in addition to representing
the territory or the state in all criminal matters, was the legal advisor to
county officers and the legislative authority and was responsible for
representing the territory or county in civil actions in which the territory or
county may be a party."

The core duties of the prosecuting attorney are the same today, RCW

36.27.020 provides, in part, that:

"iSee Laws of 1855, pg. 417, § 4; Laws of 1860, pg. 334, § 3; Laws of 1863, pg. 408, §
4; Laws of 1877, pg, 246-47, §§ 6-9; Laws of 1879, pg. 93-94, §§ 6-8; Laws of 1883, pg.
73-74, §§ 10-13; Laws of 1885, pg. 61, §§ 5-8. Copies of these session laws may be found
in appendix B
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The prosecuting atiorney shall:

(1) Be legal adviser of the legislative authority, giving
it his or her written opinion when required by the legislative
authority or the chairperson thereof touching any subject
which the legislative authority may be called or required to
act upon relating to the management of county affairs;

(2) Be legal adviser to all county and precinct officers
and school directors in all matters relating to their official
business, and when required draw up all instruments of an
official nature for the use of said officers;

(3) Appear for and represent the state, county, and all
school districts subject to the supervisory control and
direction of the attorney general in all criminal and civil
proceedings in which the state or the county or any school
district in the county may be a party,

(4) Prosecute all criminal and civil actions in which

the state or the county may be a party, defend all suits

brought against the state or the county, and prosecute actions

upon forfeited recognizances and bonds and actions for the

recovery of debts, fines, penalties, and forfeitures accruing to

the state or the county; . . . .

RCW 36.27.020 (cmphasis added).

The fact that the prosecuting attorney’s core function included the
role of civil legal advisor to the county is further established in an unbroken
line of attorney general opinions (hereinafter “AGO”) and attorney general
letter opinions (hereinafter “AGLO”)" which establish that only the
prosecuting attorney serves as the civil legal advisor-for the county.

“Although not controlling, these attorney general opinions are entitled to

great weight.” Thurston County v. City of Olympia, 151 Wn.2d 171,177, 86

MCourts frequently given deference to these informal letter opinions. See, e.g., Thurston
County, 151 Wn,2d at 177 (“A 1974 atiorney general letter opinion {AGLO) is particularly
instructive here.”); State ex rel. Evergreen Freedom Foundation v. Wash. Educ. Ass'n, 111
Wn. App. 586, 602, 49 P.3d 894 (2002) (“the trial court properly adopted the test from a
1973 Attorney General Letter Opinion™).
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P.3d 151 (2004). One reason why significant weight is given to an AGO is
that the opinion “represent{s] the considered legal opinion of the
constitutionally designated ‘legal adviser of the state officers.” Wash. Const.
art, ITL, § 21.” Five Corners Family Farmers v. State, 173 Wn.2d 296, 308,
268 P.3d 892 (2011).

In AGO 1907-08, p. 113 (1907), the attorney general’s office
identified the legal advisor for the county and explained the restrictions
placed upon other attorneys when the office of prosecuting attorney is
occupied. Inresponse to a question from the Whatcom County assessor, the
attorney general stated that:

Your official legal adviser is the prosecuting attorney of your

county, and it is not within the official duties of this office to

advise, except through the prosecuting attorney’s office.

However, with the consent of the latter we reply . . .

In 1937, the attorney general’s office sought to clarify who is
authorized to provide legal opinions to county commissioners. In AGO
1937-38, p. 84 (1937), the attorney general explained that no attorney could
provide advice to a county commissioner without the consent of the
prosecuting attorney.

As a county commissioner, your legal adviser is the
prosecuting attorney and as he has not invited me to give an
opinion I must refer you to him . . .

Itis of paramount importance that you know who your

legal adviser is, for his advice alone will protect you as a
public official.

A copy of this letter is being forwarded to the
prosecuting attorney of Spokane county, as your legal adviser,
and we respectfully request that you take up all matters of a
legal nature with him.

18




AGO 1937-38, p. 84, at p. 84 and 86.

The attorney general opined in AGO 1937-38, p. 190 (1937), that the
county planning commission could not hire an attorney to advise the
commission in their duties of advising the county commissioners. The
prohibition stemmed from the fact that the county commissioners are amply
provided with legal services through the prosecuting attorney. AGO 1937-
38, p. 190, at 192, The attorney general further opined that “no rules of
statutory construction” allowed a statute which authorized the commission
to “employ such employees and expert consulfants as are deemed neceséary
for its works” to be construed as allowing the commission to employ an
attorney. Id.

Changes to the core duties of the prosecuting attorney require a
constitutional amendment. See AGLO 1973, No. 115;"® AGLO 1974 No. 15
atn 1. Cf State ex rel. Hamilton v. Troy, 190 Wash, 483,486 P.2d 413,110
ALR.1211 (1937) (changing the name of “prosecuting attorney” to “district
atiorney” requires a constitutional amendment). A constitutional amendment
requires a two-thirds vote of both branches of the legislature, followed and
confirmed by a vote of the people. See Wash. Const. art. XXIIL sec. 1.

E. The Board of County Commissioners may not
disenfranchise the voters by retaining someone else to
perform some or all of the core duties of a separately
clected official.

A board of county commissioners is assigned many responsibilities.

The most sweeping responsibility is “the care of the county property and the

management of the county funds and business . . . and such other powers as

SA copy of this AGLO and the other cited AGOs may be found in appendix C.
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are or may be conferred by law.” RCW 36.32.120(6). This responsibility
and the other duties assigned to the county legislative authority require a high
degree of cooperation with separately elected county officials.
At times, a board of county commissioners may lack confidence in
a separately elected official. The lack of confidence may arise from the
separately elected official’s relative inexperience, education, choice of
employees or deputies, political affiliations, or differing priorities.
Sometimes the lack of confidence arises from some general disharmony in
the personal relationship between the separately elected official and
members of the legislative authority. Whatever the source of the discord, a
board of county commissioners may not hire or fire the separately elected
official. See generally Oster v. Valley County, 2006 MT 180, 333 Mont, 76,
140 P.3d 1079, 1084 (2006) (“the Commissioners may neither hire nor fire
the county attorney once the voters have elected him™). Nor may the county
legislative authority disenfranchise the voters by retaining someone else to
perform some or afl of the duties of the separately elected county official.
Salt Lake County Comm 'n v. Short, 199 UT 73, 985 P.2d 899, 907 (1999)
(“the Commission cannot hire outside counsel to advise it when it disagrees
with the advice of the elected attorney, or when it does not like the manner
in which that person performs the duties of the office™); Hoppe v. King
County, 95 Wn.2d 332, 340, 622 P.2d 845 (1980} (public funds may not be
expended on a private attorney merely because a public official disagrees
with the judgment of the prosecuting attorney).
In Northwestern Improvement Co. v. McNeil, 100 Wash. 22, 170
Pac.338 (1918), this Court expressly rejected a board of county
20



commissioners’ claim that the general power conferred upon the legislative
authority to manage the county business, RCW 36.32.120(6), allowed the
board to hire a private person to perform the core functions of the separately
elected county official. Holding that the county commissioners exceeded
their authority in hiring an expert to value undeveloped coal and timber
lands, this Court noted that regardiess of the circumstances, the county
commissioners may not disenfranchise the voters by installing a private
individual to perform the duties of a separately elected county officer.
Northwestern Improvement Co., 100 Wash, at 33.

The Northwestern Improvement Co. Court identified the mischiefthat
allowing commissioners to contract with a private individual to perform a
separately elected county officer’s duties would foster, as follows:

In the final analysis this case comes down to one question:

Whether the county commissioners, however necessary a

thing may seem to be, have the power to appoint a private

individual to do a thing, or perform a duty, which the law

imposes upon one of the regular county officers -- one who is
charged with the doing of the very thing sought to be
accomplished by independent contract with a stranger to the
county. If this contract were to be upheld, the county
commissioners might, by entering into one or many contracts,
entirely usurp the powers of the county assessor and functions

of his office on the theory that he, or they, were incompetent

to make valuations on any one, or all classes of property; . .
Northwestern Improvement Co, 100 Wash, at 33,

In other words, allowing such contracts would be a return to the
patronage system of the legislative body appointing other county officers
rather than the election of such cfficers. This is contrary to Washington’s
Constitutional Convention’s strong preference for decentralized government

that is directly accountable to the people. See Rice, 174 Wn.2d at 900-01
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(Washington’s constitution divides government into three branches for the
protection of individuals against centralized authority and abuse of power),
and at 904-05 (Washington’s constitution provided for locally elected
officials to increase democratization and further diffuse governmental
power).

The Court did suggest that the legislature could act to fill the
perceived “expertise gap” that led the commissioners to retain a private
individual to value undeveloped coal and timber lands, Northwestern
Improvement Co., 100 Wash. at 31, Within a decade, the legislature enacted
Laws of 1925, Ex. Sess., ch. 130, § 56, which authorized the assessor to
retain ¢xpert appraisers to assist in the valuation of property. While the
commissioners needed to authorize payment for the experts, the assessor
made the actual appointment. Jd. This legislation honored the strong
preference for decentralized government that is directly accountable to the
people that permeates the Washington Constitution.'¢

The prohibition upon a board of county commissioners hiring a

"“The policy that imbued the 1925 legislation is still honored today. See RCW 36.21.011
(anthorizing the assessor, rather than the county commissioners, to retain expert appraisers).

The legislature has similarly authorized prosecuting attorneys to retain private
attorneys when the prosecutor believes specialized assistance is required. See RCW
36.27.040. Prosccuting attorneys throughout the state utilize this authority. See generally
CP 284-293, 642-676.

Prosecutor Banks consented to or acquiesced in the employment of private counsel
on eighteen of twenty occasions. See generally CP 110-111 at Y 110-111, 398-399, 761-62
at§ 2, Prosecutor Banks withheld his consent as to Ms, Drommeond for rational and cogent
reasons, including problems caused by the County’s use of outside counsel in the 1990s and
2000s, the expense of outside counsel, a desire to cultivate institutional knowledge, a desire
that county officials are yniformly advised in areas of government transparency, a belief that
someone with an understanding of pending GMA litigation, the unique geography of Island
County, and local politics is best able to serve the citizenty. See generally CP 393-95, 399-
400, 404-05, 1227-1244, 1299-1300, 1302.
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private person to perform the duties of a separately elected county officer
applies with greater force to the office of prosecuting attorney. The elected
official in Northwestern Improvement Co. was the assessor. The office of
county assessor is solely a creature of statute, while the office of county
prosecuting attorney has constitutional stature. Compare Const. art. XI, sec.
5 (“The legislature, by general and uniform laws, shall provide for the
election in the several counties of boards of county commissioners, sheriffs,
county clerks, treasurers, prosecuting attorneys and other county, township
or precinct and district officers, as public convenience may require, and shall
prescribe their duties, and fix their terms of office:”), with Laws of 1889, pg.
304, sec. 2 (“The officers of the county shall be: One county sheriff, one
county clerk, one county auditor, one county treasurer, one county
attorney,!!” one county assessor. . .”).

In 1937, this Court rejected the notion that the legislature may
authorize one elected official to retain a private person to perform the duties

of a separately elected official. See State ex rel Johnston v. Melton, supra.

"The Legislature realized its error in calling the office “county attorney.” Laws of 1891,
chapter V, pg. 6, sec. 1 clarified that the reference to *county attorney” actually should read
“prosecuting atlorney.” Laws of 1891, chapter V, pg. 6 (HLB. No. 99) stated that:

Section 1. That all officers elected as county attorneys at the last
general election be, and they are hereby declared to be, prosecuting
attorneys for the counties for which they were respectively elected, and
shall be known and designaled as such, and perform all the dutics
prescribed by law as the duties of the prosecuting attorneys.

Section 2, Whereas, doubt exists as to the duties of prosecuting
officers; therefore, an emergency exists, and this act shall take effect
immediately upon its passage and approval.

The emergency clarification was required because a change in the name of one of the

constitutional offices requires a constitutional amendment. State ex rel. Hamilton v. Troy,
190 Wash, 4383, 486 P.2d 413, 11¢ ALR. 1211 (1937).
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In Melion, this Court declared a statute that authorized the prosecuting
attorney to appoint investigators, who would be imbued with “the same
authority as the sheriff of the county,” unconstitutional. This Court held that
the legislature, by statute, cannot transfer the dutics of one elected officer to

other elected officers:

The act under construction expressly provides that, in
each county of the state, important powers and functions,
which belonged to the sheriff at the time our constitution was
adopted and “from time immemorial,” may be exercised by
persons not elected by the people but appointed by the
prosecuting attorney. If the legislature has the power to do
that, it can, by a similar law, provide that some other official
may appoint persons to operate the county jail. It could also
provide that the sheriff should appoint persons with “the
same authority as” the prosecuting attorney to prosecute
criminals “anywhere in the county,” and such enactments
might be multiplied until a condition was brought about
where the greater part of the governmental functions of the
county would be executed by appointees. This cannot be
done. The people have the constitutional right to elect the
persons who shall perform the county governmental
functions.

Melton, 192 Wash. at 389,
This Court reached a similar conclusion in State v. Gaitavara, 182
Wash. 325, 47 P.2d 18 (1935). Gattavara, a case that predated RCW

43.10.067'® by six years, involved an action brought in the name of the State,

BRCW 43.10,067, which was initially enacted by Laws of 1941, ch. 50, sec. 4, currently
provides that:

No officer, director, administrative agency, board, or commission of the
state, other than the attorney general, shall employ, appeint or retain in
employment any attorney for any administrative body, department,
commission, agency, or tribunal or any other person to act as attorney in
any legal or quasi legal capacity in the exercise of any of the powers or
performance of any of the duties specified by law to be performed by the
attorney general, except where it is provided by law to be the duty of the
Jjudge of any court or the prosecuting attomey of any county to employ or
appoint such persons; PROVIDED, That RCW 43.10,040, and 43.10.065
through 43.10.080 shall not apply to the administration of the commission
on judicial conduct, the state law library, the law school of the state
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on behalf of a state agency, to collect industrial insurance and medical aid
delinquent premiums and statutory penalties from the employers. The
employers filed a motion to quash the summons and dismiss the action
because it Was brought by an attorney who was employed by the Director of
Labor and Industries rather than by the atforney general. Gatfavara, 182
Wash. at 326. Although Laws of 1933, chapter 193, p. 909,' specifically
empowered the director of labor and industries to retain a lawyer other than
the attorney general, this Court held that an attorney retained pursuant to the
statute could not institute suit without the express prior consent of the
attorney general. Gattavara, 182 Wash. at 332-33. This conclusion was
mandated by the Washington Constitution’s creation of the office of attorney
general to serve as a check on other branches of government. 4.

While Melton dealt with a statute that disenfranchised the voters with
respect to the sheriff and Gatfavara dealt with a statute that disenfranchised
the voters with respect to the attorney general, other jurisdictions have
considered similar statutes that allowed the county legislative branch to hire
private attorneys to perform some of the functions of the prosecuting

attorney. The North Dakota Supreme Court addressed the constitutionality

university, the administration of the state bar act by the Washington State
Bar Association, or the representation of an estate administered by the
director of the department of revenue or the director’s designee pursuant
to chapter 11.28 RCW.

The authority granted by chapter 1.08 RCW, RCW 44.28.065, and
47.01.061 shall not be affected hereby.

¥Laws of 1933, chapter 193, p. 909, provided, in pertinent part, that:

The director of labor and industries shall have power to authotize any
employee of the department who is an attomey admitted to practice law in
the state of Washington to appear for the department in any action
institated for the purpose of collecting industrial insurance premiyms,
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of a statute that allowed the governor to appoint an attorney to serve as a
deputy enforcement commissioner to enforce the state’s prohibition laws.
The deputy enforcement commissioner had the power to perform the duties -
of the county attorney. Ex Parte Corliss, 16 N.D. 470, 114 N.W. 962, 963
(1907). The statute was held unconstitutional as a violation of

those provisions of our constitution by which the people

reserved the right to have the public functions which are

attempted to be conferred upon the officers created by such

act discharged by officers of their own selection. In other

words, the people in framing the constitution, were careful to

safeguard this right in unmistakable language by providing,

in effect, that certain public duties should be performed by

persons elected by them; and among the public duties to be

only thus performed are those pertaining to the offices of

state’s attorneys and sheriffs.
Corliss. 114 Wn.2d at 963.

The Corliss court held that the legislative assembly’s clear intention
in enacting the statute at issue was to displace the regularly elected state’s
attorney. /d. at 964. Despite the North Dakota Constitution’s provision that
stated the duties of the elected county officers shall be prescribed by the

legislature,” the court rejected the argument that the legislative assembly

®North Dakota Constitation 1889, ait. X, sec. 173, was substantially similar to
Washington Constilution art. XI, sec. 5. Section 173 of the North Dakota Constitution that
was In effect when the Corliss decision was issued stated as follows:

Section 173 of the Constitution: “At the first general election held after the
adoption of this Constitution, and every two vears thereafier, there shall be
elected in each organized county in the state, a county judge, clerk of
court, register of deeds, county auditor, treasurer, sheriff and state's
attorney, who shall be electors of the county in which they are elected, and
who shall hold their offices until their successors are elected and qualified.

“The lepislative assembly shall provide by law for such other county,
township and district officers as may be deemed necessary, and shall
prescribe the duties and compensation of all county, township and distriot
officers.

“The sheriil and treasurer of any county shali not hold their respective
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may take away a portion of the officer’s duties and confer them upon other
officers not elected by the people. Corliss, 114 N.W. at 965. While
acknowledging that the legislature may change the duties of the enumerated
officers as the public welfare may demand, the legislature lacks the “power
to strip such offices, even temporarily of a portion of their inherent functions
and transfer them to officers appointed by cenfral authority.” Id. The
Coriiss opinion supports its conclusion with a comprehensive summary of
cases from other jurisdictions in which statutes were declared
unconstitutional because they allowed a person, who had not been elected to
the position named in the constitution, to perform some of the functions
essentially and inherently connected with the office. Id.

F. Other states expressly prohibit a county legislative
authority from displacing the separately elected county
attorney by hiring a private counsel to perform the county
attorney’s duties.

The North Dakota Supreme Court’s opinion in Corliss is consistent
with the decisions of seven additional sister states. The Arizona courts have
considered the scope of the county legislative authority’s inherent power to
replace the duly elected county attorney with a private attorney. The Arizona

cases are persuasive authorify as their county attorney is a constitutionally

created elected office. See Arizona Const. art, XII, sec. 3.2' The core

offices for more than four years in succession.”

Daly v. Beery, 45 N.D. 287, 178 N.W, 104, 109 (1920) (quoting the North Dakota
Constifution of 1889).

“'The Arizona Constitution art, XII, sec. 3, currently states, in pertinent part, that “[tJhere
arc hereby created in and for each organized County of the State the following officers who
shall be elected by the qualified electors thereof’ a Sheriff, a County Attorney, a Recorder, a
Treasurer, an Assessor, a Superintendent of Schools and at least three Supervisors, cach of
whom shall be elected . . .”
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functions of the Arizona county attorney are similar to the core functions of
the Washington prosecuting attorney. Compare A. R. S. § 11-532% with
RCW 36.27.020. The Arizona board of supervisors has the same power to
control litigation as does the Washington board of county commissioners.
Compare AR.S. § 11-251(14) (“Direct and control the prosecution and
defense of all actions to which the county is a party, and compromise
them.”), with RCW 36.32.120(6).

The Arizona Supreme Court held that the board of supervisors
generally does not have the authority to employ private counsel to advise the
board and other county officers or employees. Board of Supervisors of
Maricopa County v. Woodall, 120 Ariz. 379, 586 P.2d 628, 631 (1978). In
an opinion that surveys decisions from a number of other jurisdictions, the
court based its decision on the creation of the “Office of County Attorney”
in the Arizona Constitution and the existence of a statute, AR.S, § 11-
532(A)(7), that is substantially similar to RCW 36.27.020. Woodall, 586
P.2d at 631. The Arizona Supreme Court recognized a single exception to
this rule, permitting a county board to hire outside counsel to provide legal
advice if the county attorney refuses to act, is incapable of acting, or is
otherwise unavailable. Id. at 382. See also Romley v. Daughton, 252 Ariz.
521,241 P.3d 518, 521 (Ariz. App. 2010} (private counsel may be employed
to provide advice to the board when the county attorney has a conflict of
interest). In other words, outside counsel may be retained under the same

circumstances as will allow for the appointment of a special prosecutor

2 Arizona Revised Statute § 11-332 is reproduced in appendix D,
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pursuant to RCW 36.27.030. See, e.g., Osbornv. Grant County, 130 Wn.2d
615, 629, 926 P.2d 911 (1996) (county clerk is entitled to funds o pay
private counsel who provided legal advice when prosecuting attorney was
unable to do so due to a conflict of interest and the prosecutor did not
appoint a special or temporary deputy under RCW 36.27.040 to provide legal
advise to the clerk).

With respect to litigation, the Arizona courts allow the board of
supervisors to retain outside litigation counsel without the consent of the
county attorney. Woodall, 586 P.2d at 631-32; Pima County v. Grossetta, 54
Ariz. 530, 97 P.2d 538, 542 (1939). A board of supervisors, however, may
not substantially displace the county attorney or disregard or supersede the
county attorney as the law officer of the county by the wholesale transfer of
litigation matters to private counsel. Romiey, 241 P.3d at 523. Hiring
outside counsel for litigation matters requires a case-by-case determination
as to whether the county attorney is unavailable, or whether there is
sufficient disagreement about legal strategy to justify hiring outside counsel.
Litigation may not be referred to outside counsel due to “some general
disharmony in the personal relationship between the County Attormey on one
hand and members of the Board on the other.” Id.

California’s courts placed the same limits upon a county legislative
authority’s retention of private counsel in the years preceding the adoption
of the Washington Constitution and in the decade following the adoption of
the Washington Constitution. These California cases are persuasive

authority in Washington as the Weshington Constitution borrowed heavily
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from the California Constitution” See, e.g., Rice, 174 Wn.2d at 904;
Charles M. Gates, Foreword to The Journal of the Washington State
Constitutional Convention 1889, at v (Beverly Paulik Rosenow ed., 1962)
(Washington convention tended to copy the constitutions of other states);
The Journal of the Washington State Constitutional Convention 1889, at 716
n. 8 (“Systems of County Government: Cal. Const. (1879), Art. 11, sec. 4.
[Identical.]**); Id., at 718 n. 10 (“County Officers, Compensation of: Cal.
Const. (1879), art. 11, sec. 5. [Identical except for slight word change.]”*).

In California, the county board was allowed to engage outside
counsel for purposes of litigation, This power arose from implication from
the county board’s power to control litigation to which the county is a party.
See generally Lassen County v. Shinn, 88 Cal. 510, 26 P. 365 (1891);
Hornblower v. Duden, 35 Cal. 664, 670-71 (1868). The county board could
not, however, retain outside counsel to provide legal advice. See generally

Merriam v. Barnum, 116 Cal. 619, 48 P. 727, 727-28 (1897) (board of

BCalifornia’s second constitution, which was adopted in 1879, was the version in effect
when Washington’s Constitutional Convention met. The 1879 California Constitution was
adopted, in part, to reduce the state legislature’s interference in local affairs. See generally
Jared Eigerman, California Counties: Second-Rate Localities or Ready-Made Regional
Governments?, 26 Hastings Const. L.Q. 621, 639 (1999). The 1879 California Constitution
has been amended multiple times. See Strauss v. Horton, 46 Cal. 4th 364,386,207 P.3d 48
(2009) (stating that “more than 500 amendments to the California Constitution have been
adopted since ratification of California’s current Constitution in 1879, The persuasive value
of California opinions is dependent upon the actual language of the relevant constitutional
provision on the day the opinion was issued.

This provision of Califotnia’s 1879 constitution was repealed June 27, 1933, Cases
decided prior to the repeal are no longer followed by California courts. See, e.g., Ogle v.
Eckel, 49 Cal. App. 2d 599, 122 P.2d 67 (1942} (after the 1933 repeal of former California
Const, art, X1, section 4, the legislature was fiee to establish the office of county counsel and
to allow the board of supervisors to appoint a county counsel).

#This section of California’s 1879 constitution was amended November 3, 1908,
November 6, 1928, June 27, 1933, Novamber 7, 1944, November 6, 1962, and repealed June
2, 1970,
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supervisors did not have the power to employ a special counsel “to attend
[the] board on all matters pertaining to the reconstruction of the courthouse,
insurance matters, etc.” as “the district attorney, and no one else, shall be and
act as the legal adviser of the board, with power to the board, however, to
employ additional and special counsel to assist the district attorney in the
prosecution or defense of suits to which the county may be a party”).

The Idaho constitution created the office of district attorney and
provided that the district attorney serve as legal counsel to the boards of
county commissioners. Idaho Const. art. V, sec, 18; Idaho Laws 1891-92,
p. 47. The ldaho constitution, unlike the Washington constitution,
specifically allows a board of county commissioners to employ counsel. See
Former Idaho Const. art. XVIII, sec. 6 (““The county commissioners may
employ counsel when necessary.”). Despite this affirmative grant of
authority to the board of county commissioners, the Idaho Supreme Court
declared a contract that retained a private atforney to “act as attorney and
legal adviser for [the board] for the term of two years,” to be “unauthorized,
illegal and void.” Meller, 35 P. at 713.

The court, citing to Cooley’s Constitutional Limitations, found the
contract to be unlawful due to its assigning acts and duties to be performed
by the constitutionally created officers of district attorney and attorney
general to the private counsel. Id. at 715. Inrejecting the arguments asserted
by the board in defense of the contract, the court stated as follows:

In the contract under consideration, the board of
commissioners have not only provided for the performance

by their employee of the duties of the district attorney, but

thiey have gone further, and invested him with the functions,

and imposed upon him the duties, which the law assigns to
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the attorney general. Are boards of county commissioners
within the law, and amenable to its provisions, or are they, as
would almost seem to be assumed by some of them, at least,
“a law unto themsleves”? The system of disfrict attorneys, as
contradistinguished from county attorneys, had existed from
the organization of the territory to 1883, and, while the
authority of the board of county commissioners to employ
counsel, whenever a necessity therefor arose, was never
questioned, it was never assumed or claimed that such board
had the power to employ an attorney generally, and pay him
such compensation as they saw fit. . . . The contention of
counsel for plaintiff in error, that the exercise of discretion by
the board of county commissioners is not reviewable by the
courts, is not only unmaintainable; it is directly opposed to
the plain provisions of the statute. (Rev. Stats., sec. 1776.)
The recognition of such a rule would leave the people of the
state entirely in the hands of the boards of county
commissioners. While we recognize the right of the board of
county commissioners, as expressed in the constitution, “to
employ counsel when necessary,” we do not assent to the
construction of that provision claimed by the plaintiff in
error--that it gives to the boards unbridled license to establish
a new office, and to devolve upon an officer unknown to the
constitution and the statutes the functions and duties which
the law has already affixed to another officer or office. The
board of county commissioners may, when the necessity
exists, employ counsel, but that necessity must be apparent,
and the action of the board in each case is subject to review
by the courts. To hold otherwise would, as we have already
stated, be to leave the taxpayers of the state at the mercy of
the boards of county commissioners, without remedy. The
judgment of the district court is affirmed, with costs.

Meller, 35 P. at 715 (citations omitted).

Ultimately, the Idaho Supreme Court reached the same balance with

respect to a board hiring private counsel as the California Supreme Court
reached. A board could lawfully hire private counsel to assist in discrete
civil actions. A board could not hire private counsel to furnish general legal
advice. Compare Mellerv. Board of Commissioners of Logan County, supra
(illegal for board to employ an attorney to act by the year as legal adviser for

the county), with Barnardv. Young, 43 1daho 382,251 P.1054 (1926) (law{ul
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to hire attorneys to aid prosecution of certain county suits).

Kansas, another state with a county attorney whose duties are similar
to those of Washington prosecuting attorneys, generally prohibits county
commissioners from employing a private counsel to perform the duties of the
county attorney without the county attorney’s consent. See Clough & Wheat
v. Hart, 8 Kan. 487, 493-95 (1871). The restrictions on the retention of
private counsel stems from the status of the county attorney as an elected

officer:

The county attorney is elected by the people of the
county and for the county: Gen, Stat., 283, § 135. He is the
counsel for the county, and cannot be superseded or ignored
by the county commissioners. His retainer and employment
is from higher authority than the county commissioners. The
employment of a general attorney for the county is not by the
law put into the hands of the county commissioners, but is put
into the hands of the people themselves. The county attorney
derives his authority from as high a source as the county
comunissioners do theirs, and it would be about as reasonable
to say that the county attorney could employ another board of
commissioners to transact the ordinary business of the county
as it is to say that the county commissioners can employ
another attorney to transact the ordinary legal business of the
county. Both would be absurd. It is the duty of the county
attorney to give legal advice to the county commissioners,
and not theirs to furnish legal advice to or for him.

Clough & Wheat, 8 Kan. at 494,

Maryland addressed a statute that created the office of state
prosecutor as an mndependent unit in the executive branch that was, for
administrative purposes only, placed within the office of the attorney general.
Murphy v. Yates, 276 Md. 475, 348 A.2d 837, 838 (1975). The new officer,
who was selected by a special committee, was assigned the responsibility for
investigating and prosecuting criminal offenses under the state election laws
and conflict of interest laws. d.
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The act creating the office of state prosecutor was declared
unconstitutional on two grounds. First, the act was improper in that it
transferred duties of the constitutional offices of State’s Attorney and of
attorney general to the legislatively created position of state prosecutor.
Murphy, 348 A.2d at 844-46. Second, the act transferred the power from
what has traditionally been an elected official fo an appointed official. Id.,
at 848. Ultimately, the court concluded that “jpJraiseworthy though the
purpose of the General Assembly might have been in enacting the legislation,
the result can only be validly achieved by a constitutional amendment.” % Id.

Ohio applied the rule that an appointed individual cannot perform the
duties assigned to an elected official in a quo warranto case that saw the
ouster of three attorneys from the position of legal counsel and assistant legal
counsel. See State ex rel. Cline, 21 Ohio C.D. 236, 31 Ohio C.C. 236, 12
Ohio C.C. (n.s.) 103 (1909). The three attorneys were employed by the board
of county commissioners to serve as legal counsel for a term of three years,
Id., at 104. The contracts were entered into pursuant to a statute which
provided that

“Whenever, upon the written request of the prosecuting

attorney, the board of county commissioners of any county

deem it advisable, it may employ legal counsel and the

necessary assistants upon such terms as it may deem for the

best interests of the county, for the performance of the duties

herein enumerated. Such counsel shall be the legal adviser of

the board of county commissioners, and of all other county

officers, of the annual county board of equalization, the

decennial county board of revision, and the board of review;
and any of said boards and officers may require of him

%The Maryland Constitution was amended in the wake of the Murphy opinion, thereby
permitting the creation of a State Prosecutor by act of the General Assembly. See In re
Special Investigation No. 244, 296 Md. 80, 459 A2d 1111, 1114 (1983).

34



written opinions, or instructions in any matters connected

with their official duties. He shall prosecute and defend all

suits and actions, which any of the boards above may be a

party, and shall also perform such duties and services as are

now required to be performed by the prosecuting attorneys

under Sections 799, 1274, 1277, 1278a and 3977 of the

Revised Statutes, and as may at any time be required by said

board of county commissioners, . .

Cline, 12 Ohio C.C. {n.s.} at 105 (quoting Section 845 of the Revised
Statutes of Ohio).

The court declared that the statute ran afoul of the Ohio
Constitutional provision that réquired the election of all county officers. /d.
The statute purported to make the three attorneys “officers” by authorizing
the attorneys to perform duties and services assigned to the prosecuting
attorney, Id., at 106-108, The court determined that a quo warranto
proceeding was the proper method of ousting them from their “office”
because their appointments were invalid due to the unconstitutionality of the
statute. Cline, 12 Ohio C.C. (n.s.) at 108.

Utah also holds that a County “Comrmission cannot hire independent
counsel to serve in an advisory capacity.” Short, 985 P.2d at 910. In Utah,
as in Washington, a statute provides that the separately elected county
attorney is the legal advisor to the county. Short, 985 P.2d at 905. In Utah,
as in Washington, the commission “is mandated to govern the County, as
both the legisaltive and executive branches of government.” Short, 985 P.2d
at 906. In Short, as in the present case, a dispute arose between the county
attorney and the county commission as to their respective roles and as to

whether the county commission could hire independent counsel. The Utah

Supreme Court ultimately resolved the issue in a manner that is consistent
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with this Court’s cases:

Although this is a question of first impression for this
court, we recognize the generally-held rule that, “where a
statute authorizes legal counsel charged with the duty of
conducting the legal business of a governmental agency,
contracts with other attorneys for legal services are void.”
Board of Supervisors of Maricopa County v. Woodall, 120
Ariz. 379, 586 P.2d 628, 630 (Ariz. 1978); see also 10
McQuillan, Municipal Corporations § 29.12 (3d ed. 1999).
Where the public elects an officer who is to perform all
duties of an attorney for a governmental entity, they expect
that that person will perform all duties within the scope of
that office unless disabled from doing so by some ethical or
legal rule. This rule prevents those who are agents of the
governmental entity, as, for example, county commissioners,
from going around the elected attorney when they may not
like the legal advice given, or are dissatisfied with the skills
of the county attorney.

But there are situations where the county attorney is
unwilling or unable to petform his or her duties, and the
county cannot be left without representation. An example of
such a situation is in Carbon County v. Hamilton, 48 Utah
503, 160 P. 765 (Utah 1916). There, the county commission
hired independent counsel to prosecute the county attorney
for not faithfully performing his duties. We held that when
“the county attorney is the accused party, or is otherwise
disqualified, why may not such commissioners employ other
counsel and allow them reasonable compensation for their
services? If they may not do that, then they cannot discharge
the duties imposed on them,” 160 P, at 768 (emphasis added).
Although Carbon County established that it is proper for a
county commission to hire independent counsel, it did not
spell out when the county attorney could be considered
“disqualified.” Cases in other jurisdictions provide some
guidance as to when a governmental entity or official is free
to hire counsel other than the elected one designated by
statute. The facts of these cases add little to our discussion,
but a fair summary of the cases seems to be that the right to
hire outside counsel for any purpose, whether for advice or
litigation, arises only when the public attorney “refuses to act
or 1s incapable of acting or is unavailable for some other
reason.” Woodall, 586 P.2d at 631 (citing Cahn v. Town of
Huntington, 29 N.Y.2d 451, 278 N.E.2d 908, 910, 328
N.Y.S.2d 672 (N.Y. 1972)}). A conflict of interest ts sufficient
fomake a public attorney “unavailable” or “disqualified.” See
Gesmonde, Pietrosimone, Sgrignari, Pinkus and Sachsv. City
of Waterbury, 231 Conn. 745, 651 A.2d 1273, 1276 (Conn.
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1995). We think that these are reasonable iterations of the
general rule applied in our Carbon County case.

Returning to the present case, section 17-18-2 of the
Code makes the County Attorney the legal adviser of the
County. If that designation is to mean anything, then the
County must be represented by the elected attorney in all
matters falling within the scope of the attorney-client
relationship unless that person cannot act, either because of
a refusal to do so, an incapacity, or a disqualification, as by
a conflict of interest. That means that the Commission cannot
hire outside counsel to advise it when it disagrees with the
advice of the elected attorney, or when it does not like the
manner in which that person performs the duties of the office.
On the other hand, as in Carbon County, if the eclected
attorney cannot or will not fulfill the role assigned by statute
as attorney to the governmental entity, then the agents of the
entity may retain outside counsel to perform those duties that
the elected attorney cannot or will not perform.

The determination of whether an elected attorney
“refuses to act, is incapable of acting, or is unavailable for
some other reagon” obviously is a critical and fact-intensive
issue. Leaving this determination in the hands of either party
can lead to untoward results. For example, the Commission
may want to make a determination that the County Attorney
is unable or unwilling to act when the attorney finds the
Commission's proposed course of action to be unlawful. On
the other hand, the County Attorney may never admit he is
unable or unwilling to perform his duties, thereby paralyzing
county government. . . .

It is certain that county attorneys and county
commissions will occasionally disagree about whether a
county attorney has refused to, is incapable of, or is otherwise
unavailable to act as legal counsel for the commission. There
are several options for resolving such conflicts. But we want
to make it clear that the conflict must be resolved before the
Commission may hire independent counse! to fill any void.
The County Aftorney is the legal representative for the
County and cannot be displaced by the Commission without

the agreement of the attorney or a formal declaration by an -

appropriate authority that the attorney is unavailable to act in
that capacity.

Short, 985 P.2d at 907-908.
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G. The Board’s utilization of RCW 36.32.200 to hire Ms,
Drummond violates the Washington Constitution.

The contract between Ms. Drummond and the Board represents an
unconstitutional use of RCW 36.32.200. The State consistently presented this
“as applied” challenge to the Board’s attempt to grant Ms. Drummond a de
jure right to perform the duties contained in Resolution C-48-15. The trial
court, however, failed to address the “as applied” challenge in its decision
granting Ms. Drummond and the Board’s summary judgment motions, See
RP 3 (“T'll find that I don’t believe that the statute has been shown to be
clearly erroneous or unconstitutional on its face beyond a reasonable doubt™).

The State is not seeking a ruling declaring RCW 36.32.200 is facially
unconstitutional.”” Such a challenge would be properly rejected as there are
some circumstances in which RCW 36.32.200 can be applied
constitutionally. However, a facially constitutional statute may not be
utilized or applied in an unconstitutional manner.

The difference between an “as applied” challenge and a “facial”
challenge is explained by this Court as follows:

An “as applied” challenge occurs where a plaintiff
contends that a statute's application in the context of the
plaintiff's actions or proposed actions is unconstitutional. If
a statute is held unconstitutional as applied, it cannot be
applied in the future in a similar context, but it is not
rendered completely inoperative. A statute is rendered

completely inoperative if it is declared facially
unconstitutional. However, a facial challenge must be

*"Nonetheless, the State, in an abundance of caution, served the attorney general with a
copy of the information in this matter and with a copy of the notice of appeal. See generally
RCW 7.24.110 (“In any proceeding which involves the validify of a municipal ordinance or
franchise, suck municipality shall be made a party, and shall be entitled to be heard, and if'the
statute, ordinance or franchise is alleged to be unconstitutional, the atiorney general shall also
be served with 2 copy of the proceeding and be entitled to be heard.”). The attorney general’s
office elected to not participate in this matter at the trial court level. See CP 471, 474,
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rejected if there are any circumstances where the statute can
constitutionally be applied.

Wash. State Republican Party v. Pub. Disclosure Comm'n, 141 Wn.2d 245,
282 n.14, 4 P.3d 808 (2000) (citing In re Det. of Turay, 139 Wn.2d 379, 417
n.28, 986 P.2d 790 (1999)).

The State acknowledges that a court presumes that a statute is
constitutional, and the party challenging the statute as applied bears the
burden of proving its unconstitutionéiity beyond a reasonable doubt.
Madison v. State, 161 Wn.2d 85, 92, 163 P.3d 757 (2007) (quoting State v.
Hughes, 154 Wn.2d 118, 132, 110 P.3d 192 (2005)).- The “‘beyond a
reasonable doubt” standard used when a statufe is challenged as
unconstitutional refers to the fact that one challenging a sfatute must, by
argument and research, convince the court that there is no reasonable doubt
that the statute violates the constitution.” Island County v. State, 135 Wn.
2d 141, 147, 955 P.2d 377 (1998). The “beyond a reasonable doubt”‘
standard is not insurmountable. See, e.g., Island County, at 147 (*Even with
this demanding standard of review in mind, we find that the County has
borne its burden to convince us that the community council act violates our
state constitution.”),

The argument and research offered by the State in sections V. B.
through V. G. of this brief establishes, beyond a reasonable doubt, that the
Board violated the Washington Constitution when it utilized RCW 36.32.200
to authorize Ms. Drummond to perform the duties identified in Resolution

C-48-15.
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The procedure by which a private attorney is employed to perform
duties of the prosecuting attorney s set forth in RCW 36.32,200. This statute
provides that:

It shall be unlawful for a county legislative authority

to employ or contract with any attorney or counsel fo perform

any duty which any prosecuting attorney is authorized or

required by law to perform, unless the contract of

employment of such attorney or counsel has been first
reduced to writing and approved by the presiding superior

court judge of the county in writing endorsed thereon. This

section shall not prohibit the appointment of deputy

prosecuting attorneys in the manner provided by law.

Any confract written pursuant to this section shall be
limited to two years in duration.

RCW 36.32.200.

This statute is not a grant of authority to the county commissioners—it
is a limitation. The statute does not state “it shall be lawful to employ” with
the approval of the presiding judge. RCW 36.32.200 does not provide any
authority {o confract. The statute presumes that the authority to contract .
exists elsewhere, and limits the manner in which that authority can be
exercised. This statute does not make an otherwise unauthorized
appeintment, lawful,

RCW 36.32.200 may be lawfully utilized in three circumétances.
First, the board of county commissioners may retain a special attorney when
the office of prosecuting attorney is vacant. See AGO 1891-92, p. 186-87
'(1891) (statute that allowed county commissioners to employ a private
attorney was sufficient to allow the private attorney to perform the duties of

the prosecuting attorney when the office of prosecuting attorney was vacant
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due to no lawyers residing within Island County).?

Second, RCW 36.32.200 provides the mechanism for paying an
attorney to perform the functions of the prosecuting attorney when the
prosecuting attorney is temporarily disqualified or unable to perform the
duties of his office. See Hoppe, 95 Wn.2d at 340. This ground for
contracting with a private attorney requires a prior superior court finding of
disability pursuant to RCW 36.27.030. The superior court’s authority to
enter such a finding is extremely limited since the authority of both the
superior court judge and the prosecuting attorney stems from the same
source. Heaton, 21 Wash. at 62. In order for a special prosecutor to be
appointed, the prosecuting attorney must be unable to perform a duty of his
office. Hoppe, 95 Wn.2d at 339, A mere disagreement between a
prosecuting attorney and his client is insufficient to permit public funds to
require the taxpayers to pay for a different attorney. /d. at 340.

Third, RCW 36.32.200 allows a board of county commissioners,
with the prosecuting attorney’s consent, to retain a private attorney to assist
the prosecuting attorney in the exercise of his or her duties. See, e.g., Reed
v. Gormley, 47 Wash. 355, 356, 91 P. 1093 (1907) (prosecuting attorney
approved the hiring of private counsel in writing); AGO 1937-38, p. 84
(1937) (attorney general declining to answer a question from a county
official because the prosecuting attorney did not authorize the attorney

general to provide a legal opinion); AGO 1907-08, p. 113 (attorney general

*The lack of a resident lawyer to serve as prosecuting attorney is not a condition limited
to carly statchood. See Young v. Konz, 91 Wn.2d 532, 540, 588 P.2d 1360 (1979) (noting
that only two attorneys resided in Fetry County in 1979).
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responding to a question from the Whatcom County assessor with the
permission of the Whatcom County prosecuting attorney). Accord State ex
rel. Dysartv Gage, 107 Wash. 282,285, 181 P. 855 (1919) (private attorney
employed by the school district upon the advice of the prosecuting attorney
was entitled to payment); See also RCW 36.27.040 (prosecuting attorney
may appoint temporary or special deputies who are not subject to RCW
36.27.060’s prohibition upon private practice). The prosecuting attorney’s
consent is usually, but not always, accompanied by an RCW 36.27.040
special deputy appointment. See generally CP 284-293, 642-676.

In the instant case, none of these three narrow circumstances exist.
The Office of Island County Prosecuting Attorney is filled by a duly elected
and qualified individual— Gregory Banks. Prosecutor Banks was, at all times,
willing to perform the duties identified in Resolution C-48-15% See, e.g,
CP 400. Prosecutor Banks did not consent to Ms. Drummond performing
any of the duties of his office.

No court of competent jurisdiction determined, pursuant to RCW
36.77.030, fhat Prosecutor Banks was or is temporarily unable to petform the

duties listed in Resolution C-48-15.3" The Board and Ms. Drummond are

®While a refusal to perform his duties may provide a basis under RCW 36,27.030 to find
a prosecuting attorney is temporarily disabled, the Board has not identified any such refusal.
See CP 279-81, 1301. Any delays in providing legal services is directly attributable to the
Board's decisions regarding allocation of resources to the prosecuting attormey’s office. See
generally CP 112- 110 at 9 9-30, 389-392.

3While both Island County Superior Court Judges approved the contract that is the subject
of Resolution C-48-15, the judges did not make a determination that Prosecutor Banks was
unable to perform the duties of the Island County Prosecuting, CP 444 (“We are mindful of
these statutes[, RCW 36.27.020 and RCW 36.27.030,] and the cases construing them:.
However, we are not being asked to exercise our authority to appoint a person to discharge
the duties of the prosecuting attorney in case of the disability of the prosecutor. Nor are we
being asked to appoint a special deputy prosecuting attorney.”).
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unable to identify a conflict or other disability that would render Prosecutor
Banks temporarily unable to perform the duties listed in Resolution C-48-15.
See CP 627-28, 634.

The reasons identified by the Board as justification for hiring Ms.
Drummond to perform core duties of the Island County Prosecuting Attorney
are all insufficient, as a matter of law, to disenfranchise the voters. As this
Court stated in Northwestern Improvement Co., “|n]ecessity nor
convenience” or a desire to perform the work “more cheaply” can justify a
contract that deprives the public of its right to be heard and its right to be
governed by public officials who are restrained by an oath and held to a fair
and impartial performance of duty. Id., 100 Wn.2d at 31, 33- 35.

The Board’s concerns about Prosecuior Banks’s prior legal
experience, his congeniality, the quality or competency of his deputies, and
the timeliness with which his office performs civil legal tasks are questions
for the voters.” See generally In re Recall of Sandhaus, 134 Wn.2d 662,
670, 953 P.2d 82 (1998) (“whether [the prosecuting attorney] is doing a
satisfactory job of managing his office is a quintessential political issue

which 1s properly brought before the voters at a regular election™);

\See generally Sandhaus, 134 Wn.2d at 669-70 (a prosecuting attorney who never
refused to perform those civil legal tasks requested by the Board of Comuissioners, is not
subject to recall on the grounds that he placed priority on criminal matters); Osborn, 130
Wn.2d at 622 (counly commissioners may not determine who a separately elected county
official hires to fill a deputy position); Hoppe, 95 Wn.2d at 340 (public funds may not be
expended on a private attorney merely because a public official disagrees with the judgment
of the prosecuting attorney), Herron v. MeClanahar, 28 Wn. App. 552, 625 P.2d 707 (1981)
(prosecuting attorney not subject to recall for assigning an allegedly unqualified deputy
prosecuting attorney to advise the Pierce County Planning Commission on land use matters
because the deputy prosecutor was deemed qualified by the Washington Supreme Court to
practice law in this state and is thus deemed quatified to advise on all areas of Washington
law). See also Romlep, 241 P.3d at 523 (general disharmony between county commissioners
and county attorney does not allow the county commissioners to retain outside counsel),
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Northwestern Improvement Co., 100 Wash. at 31 (clected officials are
presumed competent to perform their duties when the presumption is proved
false the situation may call for “the election of others having the necessary
qualifications™ but does not furnish a legal basis for contracting away the
officials” duties).

The trial court, therefore, erred by denying the State’s motion for
summary judgment and motion for entry of an order ousting Ms. Drummond
from the office of the Island County Prosecuting Attorney.

H. An eniployment confract with a lawyer that violates the
Washington Constitution is ultra vires.

The State’s quo warranto action did not challenge the validity of
Resolution C-48-15. The Board, however, brought a counterclaim for
declaratory judgment seeking a declaration that Resolution C-48-15 is lawful
and valid. See CP 556 at § 8.9. The trial court erroncously granted
declaratory relief to the Board. CP 1.

As established supra, the Board could not lawfully employ Ms.
Drummond to perform the duties of Prosecutor Banks. The contract,
therefore, is ultra vires and void. See, e.g., Woodall, 586 P.2d at 630-631
(contracts with private attorneys to advise the board and other county officers
are ultra vires and void when the county attorney does not refuse to act, is not
incapable of acting, or is not unavailable for some other reason); Ashton v.
Cook County, 384 111. 287, 51 N.E.2d 161 (1943) {(contracts between private
attorneys and the county commissioners for legal work were ultra vires
where the law imposed the duty to perform the services upon the State’s

attorney); Board of Commissioners v. King, 1930 OK.529, 294 P. 101, 102
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(1930) (a contract with an aftorney for legal services, to be performed
independently of the county attorney, is ultra vires and void).
VII. CONCLUSION

The Board’s contract with Ms. Drummond to perform duties assigned
to the Island County Prosecuting Attorney disenfranchised the voters and
unconstitutionally expended public funds. The State respectfully requests
that this Court reverse the trial court’s orders and remand with directions to
enter an RCW 7.56.100 judgment of ouster against Ms. Drummond and with
directions to declare Resolution C-48-15 ultra vires and void.

Respectfully submitted this 18th day of February, 2016,

GREGORY M. BANKS, WSBA No. 22926
Island County Prosecuting Attorpey

forels Bt

PAMELA B, LOGINSKY, WSBA No. 180
Special Deputy Prosecuting Attorney

206 10th Ave. SE

Olympia, WA 98501

Tel: 360-753-2175

Fax: 360-753-3943

E-mail: pamloginsky@waprosecutors.org
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PROOF OF SERVICE

I, Pamela B. Loginsky, declare that I have personal knowledge of the
matters set forth below and that I am competent to testify to the matters
stated herein.

On the 18th day of February, 2016, I served copies of the document
upon which this proof of service appears, by e-mail, pursuant to the prior
agreement of counsel to
Robert Gould, Counsel for Defendants, at rhgould@nwlegalmal.com and at
Lphelan@nwlegalmal.com
Scott Missall and Athan E. Tramountanas, Counsel for the Island County
Board of Commissioners at smissall@scblaw.com and at
athant@scblaw.com and at tbackus@scblaw.com and at
nthomas{@scblaw.com and at Ifsutton@scblaw.com
Jeff Even, Deputy Solicitor General at J effE@ATG.WA.GOV

Signed under the penalty of perjury under the laws of the state of

Washmgton this 18th day of Feb: ry, 2016, at Olyn1p1a Washington.
7

PAMELA B. LOGINSKY
WSBA No. 18096
Special Deputy Prosecuting Attorney
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Appendix A
Island County Board of Commissioners
Resolution C-48-15



BEFORIE THE BOARD OF COUNTY COMMISBIONERS
OF ISLAND COUNTY, WASHINGTON

IN THE MATTER OF EMPLOYING
SPROIAL COUNSEL TO ASSIST IN

THE DEVELOPMENT AND ADOPTION
OF THE COUNTY'S GROWTH
MANAGEMENT ACT COMPREHENSIVE
PLAN, DEVELOPMENT REGULATIONS,
AND SUCH OTHER ACTIONS DEEMED
APPROPRIATE TO ADDRESS THE GMA

RESOLUTION 0-46 .1

T L

WHEREAS, the Board of County Commissioners of Island County is responsible for
adopting the County's Growth Management Act required Comprehensive Plan and
Development Regulations, and related legislation, pursuant to various state laws, inchuding
Waseh, Const. Art. XL, § 11, Ch, 86.70A ROW, and Ch, 36,70 BOW,; and,

WHEREAS, following the public review process, the Beard of County Commisaioners
makes the final decision on whether to adopt revisions to the County's Comprehensive Plan
and Development Regulations that serve the best inferests of laland County citizens; and,

WHEREAS, recognizing this responsibility, the Board of County Comniissioners
desires suscessful, coherent, integrated and legally defensible GMA Comprehensive Plan
policies and Development Regulations that serve the best interests of Island County
citizens; and,

WHEREAS, since GMA's enactment, Island County has been involved in an
unpracedented amount of litigation, particularly over GMA evvironmentsl and resource
land issuses; and,

WHEREAS, Island County desires an approach to GMA which, over the long term,
not only vegults in the successful defonse of County legislation, but ultimately reduces the
litigious nature of auck planning within the County, and sarves the public's best interest,
congistent with relevant legal requirements; and,

WHEREAS, in order to achieve these abjectives, the Board of County Commissioners
has a need for proactive legal strategy, advice, and assistance during the GMA update
process to guide decisions and actions in the development and adoption of the County's
Comprehensive Plan, Davelopment Regulations, and other actions deemed appropriate to
address the GMA; and,

WHEREAS, the County requires further sssistance with proactively plagning fo
address these challenges a0 that the Board of County Commissioners is fully informed aa to
the planning and legal challenges the County is facing; and,
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Resolution C- ’;{ $ .15
Page 2

WHEREAS, in land use matters, in which a county is planning not just for the
mornent but over the long term, through a twenty-year planning period, it is critical that
policies and requirements be strategically developed in concert with sound legal input; and,

WHEREAS, the County wishes to avoid "crises-based" decision making, and instead
engage in the mathodical development of legislation to address future challenges; and,

WIHEREAS, for long term policies and requirements to be soundly developed, thoss
rouking the finel policy decisions must be fully informed as to how proposed lagislation fits
withirt the relevant legal structure; and,

WHEREAS, developing a proactive approach, centered on the strategic development
of a long range plan, will take significant up front resources and experience to addreas,
particularly given the confroversial and contested nature of the land use issues facing the
County; and,

WHEREAS, the Board of County Commissioners has consulted extensively with the
Prosseuting Attorney as to these objectives and the need for extensive and experienced
lszal support; and,

WHEREAS, at prosent, the Prosecuting Attorney's office is unable to provide said
comprehensive and proactive legal wivetepy, advice and assistance. There are currently
conflicta, resource constraints, and communication issues to resolve, as reflected in
meetings between the Prosecubing Attorney and Beard of County Commissioners; and,

WHEREAS, immediate assistance i raquired due to GMA's upcoming update
deadline, and it ig desmed necespary and advisable that legal counsel experienced in GMA
and land use planning related matters be smployed as special counsel; and,

WHEREAB, the Couniy has identified apecial counsel (Law Offices of Susan
flizabeth Drummond, PLLO), a firm with significant experience in the field of GMA and
with advising a vaviety of local juriedictions threughout the state on the range of options
available for developing a long term legal strategy on legislative land use matiers; and,

WHEREAS, the Board of County Commissioners desires to resolve oufatanding
concerns and establish a cooperative working relationship with the Prosecutor's Office, the
Planning and Cormmunity Development Department, along with special counsel, as that
will begt gerve the public interest; and,

WIIEREAS, to addrees its pressing need for assistance, RCW 86,82.200 authorizes

the County's legislative body to employ experienced counsel on approval by the Superior
Cott Judsre; and,

WHEREAS, the Board of County Commiasioners in ity budgeting authority hae
designated a fund balance in the lsland County General Fund te support its state-
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Resolution C- & -15
Page 3

mandated 2016 Comprebensive Plan update, and & portion of this designated fund balance
ia available to fund special counsel and land use planning nesistance; and,

WHEREAS, ICC 2.25,030(B)(12) allows a waiver from compefitive bidding for
servioe contracts on a case by case basis; and,

NOW, THEREFORE, BE IT HEREBY RESOLVED by the Board of County
Comnissioners of Island County, Washington, as follows:

Section 1. Special Coungel for GMA Lewmisiation. The Law Offices of Susan
Blizabeth Drummond, PLLC, shall be employed as special counsel to advise on GMA
related legislative issues for up to a maximum period of two (2) years, and to perform the
sorvices identified as set forth in the abtached terms of engagement. Per ICC
2.24.030(B)(12), the Board of County Commissioners waives competitive bidding,
Compensation shall not exceed the maximum set forth in the Exhibit A ~ Terms of
Engagement, unless approved in writing by the Board of County Commigsioners and
Presiding Judge of the Island County Buperior Court,

Section 2. Torms of Engagement. The terms of engagement ave set forth in Exhibié
A and are hareby approved.

Section 3. Effective Datg. This Reeolution shall take effect on the laat date signed
below and following Superior Court spproval.

ADOPTED by the Board of County Commissioners of Island County, Washington, on
(it 26 , 2018,

1

BOARD OF COUNTY COMMISSIONERS
ISLAND copxj')r , WASHINGTON
dld)fm e .

He@dWair
Richard'M. Hanné;ld, Member

c:‘,_ﬁ@""‘w\

Jill Johneon, Mamber

Approved this - day of _Qp_ﬁL 2018.

Vickie I. Churchill, Presiding Judge of the
Superior Court of the State of Washington
in and for the County of Tsland

2!

ATTAGHNENT t ' :
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Resolution C- 48 _-13

Pape 4

EXHIBIT A - TERMS8 OF ENGAGEMENT

These terma of engagement for professional services addresses lagal services to he providsd
to lsland County, Washington (County) by the Law Offices of Susan Elizabeth Drummond, PLLC
(Bervies Provider),

SECTION 1 EFFECTIVE DATE AND TERM

This engagemant will be effactive upon approval in writing by the Island County Presiding
Superior Court Judge, puvsuant to RCW 86,82.200, and once all parties have signed this document.
Any revision must be approved in writing by both the Poard of County Comnmissioners and the
Saperior Court Judge,

The engagement shall terminate two (2) years fram the effuctive date. The Board of Igland
County Commissionters may at any time terminate thie engagement before ite expivation with or
without éause. Service Provider may terminate the engagement with sixty (80) days notice and
compliance with the Rules of Professional Conduet,

SRECTIGN 2 SERVICES TO BE PROVIDED

The Board of County Commissioners requires immediate legal input on developing &
eoherent sirategy for planning for growth over its 20-yesr planning period. Land use isaues have
boen heavily litigated in the County, and the County requirves strategic assistance in develaping an
approach which can reduce litigation over the long term, while complying with relevant legal
requirements, including Ch, 36, 70A RCW, and serving the beet interesis of the public.

To sesompHah these chjectives, Baervice Provider shall provide legal services to the County in
conmaction with development and adoption of the County’s Growth Management Act Comprehenaive
Plan, Development Repulations, and such other legmlat.zve actions determined amppropriate to
address the GMA. Services shall include:

1, Adviging the Board of County Commissioners on long-ierm legal strategy, relevant
legal requirements, and the GMA framework for planning,

2. Coordinating and consulting with relsvant County Departments on development of
proposed lagizlation.

3. Advising on the antieipated roview process and strusturs for considering proposed
legislation.

4, Reviewing and advising on proposed Jegislation.

B, Defending adopted legislation or resolving disputes through othar means, such as

settlement, ar directed,

Service Provider shall provide legal services in a2 manner consisient with the accepted
practices for other similay services, performed within the time preacribed by, and pursuant to the
direction of, the Board of County Cammiseioness, Service Provider shall coordinate with the County
Planning and Community Development Department, the County Public Works Department, and
with the County Prosaecutor, eo as to beat aseist the County,
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Resolution Cﬂﬂ -15

Page 5

SECTION 8§ COMPENSATION AND METHOD OF PAYMENT

Payments for services shall be made following performance of such services. No payment
shell be made for any services except ae identified herein. Service Provider shall submit to the
County each month an invoice for services rendered during the previous month, The Connty shall
provide payment approximately thirty (30) days thereafter.

The County shall pay Service Provider for work performed under this engagement based on a
$4,000 per month flat foe plus reimbureable costs. Reimbuprsable ocosts ineurred for this
representation, such ag travel, postage, or large copy projects, ahall be billed ai the actual eost
inenrred,

The maximum fees and chaerges in gonnection with this project shall not exceed $120,000
without further autherization by the Board of Istand County Commissioners and the Ialand County
Superior Court Judgs,

SECTION 4 INDEPENDENT CONTEACTOR RELATIONSHIP

Service Provider ie an independent contractor with the authority to contrel and direct the
performance of the details of the work; however, the resulis of the work contemplated berein must
meet with County approval and sre subject to the County's general rights of ingpection to eneurs
aatisfactary complation,

No Service Provider employes or representative shall be deamed to be a County employee or
representative far any purpose, and Service Provider amployess are not entitled to any benefits the
County provides for its employees. Service Provider is solely responsible for its acts and for the acts
of ite agents or employees during performance of the engagament. As an independent contractor,
Service Provider ia respomsible for the reporting and payment of all applcsble local, state, and
federal taxes.

SECTION & INSURANCE

Service Provider shall procure and maintain, for the durstion of the engagement, insurance
against claima for injurles to persons or damage to property which may arise from or in comnection
with performance of the engagement,

SBervise Provider shall provide a Certificate of Insurance evidencing:

(A) Commercial General liability insurance written with limits no less than
$1,000,000 combined single limit per accurrence and $2,000,000 aggregate for psrsonal injury, bodily
injury and property damage,

) Professjonal Ldability insurance with limits of no less than §1,000,000 per
claim and $1,000,000 policy nggregate limit,

The County shall be named as an additional inswred on the commercial insuxance policy, in
respect to work performed by Service Provider, Any payment of deductible or seif-insured retenticn
ia the Service Provider's wole responaibility. The County shall be given forty-five (45} days prior
written notice of any ¢ancellation, suspension or material change in coverage.

All insurance coverage requirad to be provided by Service Provider or any subeentractor, is
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Resolution C- gﬁ ~15

Page &

intendad to apply on a primary pon-contributing baais in relation to any other insurance or eelf:
insurance available to County.

SECTION 6 INDEMNIFICATION

(A) County sgraea to indemnify, defend and hold Service Provider and its officers,
employees, and agents harmless from claima and actions (including any coats and attorney fees) filed
or authorized to be fled againat Service Provider, which raise claims related to the authority which
may be provided to the Board of County Commissioners by RCW 36.32.200, and this statute's
implecentation through this engagement. Should such an event oocur, the Board of County
Commissioners may elect to retain additional apecial counse! with Superior Court copsent, and/or
gupplement the flat fee if necessary (with Superior Court consent) to defend such litigation.
Paragraph 6{B) does not apply to Paragraph 6{A).

" Except aa provided in Section 6(A): To the extent of ite comparative Bability,
each party agrees to indemnify, defend and hold the other party, its elected and appointed officials,
employees, agants and volunteers, harmless from and against any and sl glsims, damages, losses
and expenses, inoluding but not limfted to court costs, attorney's fees and slternative dispute
resolution coste, for any personal injury, for any bodily injury, sickness, discase or death and for any
damage to or destruction of any property (including the losa of use resulting therefrom) which are
caused by a negligent act, errar, or omisaion, of its elacted and appointed officlals, employees, agents
o volunteers, in the implementation of this engagement. In the event of any concurrent negligent
mot, error, or omission of the parties, each party shall pay its proportionate share of any damages
awarded. The parties agree to maintain & congolidated defense to claims made against them and to
reserve all indemuity claims against sach other until after Hability to the claimant and damages, if
any, ave adjudicated.

(<) The parties agree all indemuity obligationa shall survive the completion, expiration
ar termination of this engagement,

SECTION 7 NONDISCRIMINATION

In performance of this enpagement, Servics Provider will not discriminate againet any
amployae or sppilcant for smployment on the grounds of race, religion, areed, color, national origin,
sox, marital status, dieability, sexual orientation, age or other basis prohibited by stata or federal
law; provided that the prohibition against discrimination in employment becavse of disability shall

not apply i the particular disabilily prevents the proper performance of the particular work
involved,

SECTION 8 ABSIGNMENT/SUBCONTRACTING

Bervice Provider shall not assign ita performance under this engagement,

SECTION § JURISDICTION AND VENUE

This engagoment shall be governed by laws of the State of Washington, both as to
inierpretation and performance. Any judicial prosesding related to this engagement shall be
instituted snd maintained in Island County Suparior Court, State of Washington,

BECTION 10 SEVERABILITY
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If any engagemant teyrm ia held illegal or unenforceabls by a court with jurisdiction, the
validity of the vemaining tewms will not bs affscted, and this engagement shall be interpreted ag if it
Further, if any engagement provision conflicta with
Washington lawa, ssid provision which may confliet therewith shall be deemed inoperative or

did not comtatn the invalid provision.

modified to the extent nocessnry to svert the conflict,

EXRECUTION, The parties execute the engagement terms as follows, which may be accomplished in

‘eountorparts

Law Offices of Busan Elzabeth Drowmond, PLLC
5400 Carillon Point, Bidg. 6000, Ste, 476

Kirldland, WA 98033
. "
f"’j——”":? 5

=

Busan Drummond, Ménaging Maxiber

Blgned, April A& 2015

ACCEPTED by the Board of Oounty Commissloners of Ialand County, Washington, on

April , 2015,

Cle).‘k af the Board

BOARL OFF COUNTY COMMISSIONERS
[SLAND COUNTY, WABHINGTON

C:zkﬁl_»\.\,?‘ ! /:E\~ .

Hgm@ohy?fﬁf
S,

Richard M, Hannold, Meraber

s e s o

Jill Johnaen, Member

Vickie T Churchill, Presiding Judge of the
Buperior Court of the State of Washington
in and for the County of Island
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SCOPE OF WORK AND SCHEDULE OF COMPENSATION

Susan Elizabeth Drurumond and the Law Offices of Susan Elizabeth Drummond, PLLC will
provide legal services to the Board of Island County Comrmissioners in connection with
development and adoption of the County’s Growih Management Act Comprehensive Plan,
Development Regulations, and such other actions delermined appropriate to address the GMA.

Estimated fees and costs for performance of work for 2 years $120,000
2015 authorized fees § 4,000 per month retainer/flat fee

In addition to fees, Ms. Drummond will be compensated for astual out-of-pocket expenses such as
photocopying, postage, and travel,
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MEETING DATE: 4/28/15

o COWSENT AGENDA
ISLAND COUNTY X REG AGEND.

BOARD OF COUNTY COMMISSKONERS e PUBLIC HEARING/MTG

DA BILL £-48-15
AGENDA RESOLUTION/ORDINANCE NO

f1o.

DEPARTMENT: Commissioners

DIVISION: (if opplicable)

STAFF CONTACT:

AGENDA SUBJECT:
Resolution C-48-15 Employing Speclal Counsel to Assist in the Development and Adoption of the
County's Growth Management Act Comprehensive Plan and Development Regulations

BACKGROUND/SUMMARY: WORK SESSION DATE: (i applicobie) 4/8 and 4/13115

The propased Resolution empioys the Law Qfflices of Susan Drummend, LLC as spedial counsel to
advise the Board of Commissioners in the development and adoption of the County's Comprehensive
Plan, Development Regulations, and other actions deamed appropriate to address the GMA,

FISCAL IMPACT /FUNDING SCURCE:
Shall not exceed $120,000 ~ Funded by the GMA Reserve

RECOMMENDED ACTION:
Approve/Adopt

|| Schedute Public Hearing/Meeting
Continue Public Hearing/Meeting
information/Discussion

| | Othar (describe)

SUGGESTED MOTION:

[BELOW TO 8E COMPLETED BY CLERK OF BOARD]
BOCE ACTION:

APPROVED

DENIED

TABLED/DEFERRED/NG ACTION TAKEN

CONTINUED TO DATE: VA ) TIME:

OTHER
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APPENDIX B

Selected Session Laws
Laws of 1855, pg. 417, § 4
Laws of 1860, pg. 334, § 3
Laws of 1863, pg. 408, § 4

Laws of 1877, pg. 246-47, §§ 6-9
Laws of 1879, pg. 93-94, §§ 6-8
Laws of 1883, pg. 73-74, §§ 10-13
Laws of 1885, pg. 61, §§ 5-8



STATUTES

0F THE

TERRITORY OF WASHINGTON :

DEING THE CODE PASSED BY THE

LEGISLATIVE ASSEMBLY,

AT THEIR FIRST SESSION BLGUN AND HELD AT
OLYMPIA, FEBRUARY 27mm, 1854,

ALBO, CONTAIRING

THE DEULABATION OF INDEPENDENCE, 'I‘HE} CONTITUTION OF
THE THITED STATES, THE ORGANIC ACT OT WABHING-
TON TERRITORY. THE DONATION LAWS, &C., &C.

— ety P

PUBKISHED 3¥Y AUTHORITY.
e

b A i i

OLYMPIA:
GEQ, B, GDUDY, PUBLIG PRINTER.

1855,

Digitized from Best Copy Available



416 LAWS OF WARBHINGTON.

izodl to sue, in the name of the territory, for the hreach of any such regula-
tiong, and for any injuries doue to the library, and for any fincs and ponal
tles under this act.

S0, 8, The librarian sholl, previous to the close of overy sessidn, re-
yort io the legislntive nssembly a true accomnt of all expenses incuwrred do-
ring the session, and since the adjournment of the noxt preceding sossion;
a list of nll books and other property missing from the library, and an ac-
count of flues and forfeitures imposod, and those paid, and such other infor-
matlon In relution to the library as he deems expedient,

Beo, 9. The librarian shall vecelve somually for his services, the sum of
three hundred dollars, payahle quarterly, by the secretary of the ferritory,
out of the fund approprinted by Congress for the exponses of the legislative
pesembly,

Sro, 10. This act shall be in foree from ond after its passege.

AN ACT RELATIVE TO PROSECTTING. ATTORNIYE.

820, L Prosceuting sttomey fe be oleetod,
Farm of clfico.
Provige.

2, Abstraot of voles to he foiwarded to seorebory af the torritery, and certificate to
Dbe igsued to yrosoonting attornoy. )
8. Prosecuting attornsy to take and fle ant opth. -
4, Prosecubing nttorney to seside in bl dlsteiot,
Hie dutlss.

6. Prosccuting atéorney to meke xeports,
6. In absence of proseenting attornsy, court may appolnt.
Governor to Il & vacanoy.
YWhon proseeuting attorney shall not racetva . fon or bo lmgaged ns counsel or
attorney.
8. Bulavy of prosocuting, . '
9, Trosecuding atborney’s Toos,
10, Prozoeuting nitornoy's compensation in civil sodts and por diem,
11 TFeos of progecnéing attornoy to bo pald by the vounty ; how.
14, Tees to bo toxod by the distriot dlerdk in mlnlinn] onsed, auld paid into tho ummt.y
trensury,
I8, Maglstenle who commits & porson to maka out nnd teanamit bo Ihe progocuting
attorney, n trangeript of cortnln papers,

(!

Spc. 1. Bedt enacted by the Logislaiive Hassembly of the Lerritory of
Washington, That at the first snnual clection, and.every two yenrs there-.
ofter, there shall he eleated by the qun,llﬁerl volers of onch Judiuinl disteiot,
o prosceuting attorney, Who shall be on attm‘ney of Taw, oud have the,
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gualificutions of a vobey, who shull wntmue in offico for the tomn of two
‘yoors, and until his suceessor is elocted and qunlified ; Previded, That
tho legislative nssembly, af its presont scasion, shall eloct, on joint hallot,
prosecuting nttorneys for the soveral districts, who shell hold their office
until the next genersl clection, or untll thelr successors are duly clected
and gualifiod.

Sec. 2. The clevks of the boatds of county commissioners shall make
oug an ahatract of the votes given in their respective connties for prosecu-
ting attorney, aud tramswdt the seme to the scerctary of the territory ;
and soid. votes shall bs canvassed, tod w cerbificate issued, in the some
monner us in tho clection of delegate to congress.

Bro. 8. Bvory proseeuting attorey; before entoring upon the dutles of
lis office, shall tulo und subseribe an oath, faithfully to diseharge the du-
ties of hig ofice ng prosceuting attorney ; such onth shall be endorsed on .
the bnek of the certificatn, and a copy thevdof, certifizd to by the -officer
Yelore whom the oabh shall have boca taken, shall be filed in the offiee of
the secretury of the territory,

8ue. 4. o shall veside in Dis distelet doedng his continnance Iu office,
sl commenes and proseeute olt civil and eriminal actions in which the
teeritory or uny county in lig dishiict may be o party, defond aoll. suifs
brought: agniust the tervitory or nny eonnty in lis district, and prosecute
ajl forteited recopuiznuceey, nnd netlons for the recovery of debts, fines, pen-
nltles, and forfeltures aecruing io the torritory orony county in lis district.
e shnll appenr on hehalf of the tewitory in the supreme court in oll ap-
peals or writs of crvor, teken from any county In his district,

Sxc, 5, ‘The soveral proseeuting ottorneys shall snpually, in the month
of Decomber, malkh fo the secrotacy of the territory, a report of the amount
ang kind of offlcinl business by them done respectively, in the preceding
‘year, tho munboer of persans prosecuted, the offenses for which such prose-
cutions were had, the results thereof, and the pmiishinent awarded in ench
case, with such prrticular statements and ﬁuggestmus s he may deem fu-
toresting and nsefui,

8re. 6. If the prosecuting attorney of muy distrivt shall nok atbend nt
wiy fern of the distriet court, or shall, from suy cause, beanable to nttend
to the digchrge of his duties ot such term, the court may eppoint some
qualified person to disulargo the dutles of prosecuting uﬁtnrney, wha shall
recive the usial fees thercfor ; and fn ense of o vacongy in the office of
prosecuting uttoruey, the governer mey appoint some qualified person to
discharge the dutles of the olice wntil the next anpnel clection, who shall
recaive the salary uud usnal feey Mersfor,

Swo. 7. No proseiting nttornoy shall recetve any feo ar reward frons,
o st belmlf; 30]‘,“&115' proseeutor, for uny of his officinl services, or, during
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tho pendency of any such prosecution, be engaged s couisel or attorney,

for oither party, i any elvil action deponding cssantm]ly upon the Anme

facts,

8ro. 8, Enel prosecuting sttorney shall bo eutitled fo voeelve o salory,
in-geml-annuol poyments, on the first day of July and Jonuary in ench yoar,
at tho aanual rate of two headred dollars, to be paid from the tevritoriel
drenmary, '

Beo, 0, Each prosocuting attorney sholl vecelve thefollowing fees: In
oll erimnal prosecutions, where the punishmentis death, or imprisonment for
life, where the prisouer is convicted, twouty-five dollars ; whevo the prison-
or is acquitted, twelve doliare. In nll criminal pmsccutions “whore the
punishment is imprisonment in the penitentinry for any less term than for
life, wheve the prisoner is conviefed, fifieen dollavs ; whers the prisoner i
nequitted, sovon dollars.  Inall erimiunl prosecutions whore the punishmont
is imprisonment in the county jail, or not partienlnly specified in this see-
tion, whera the prisonor is convicted, fei ﬂolhu's 5 where the prisonce is
acquittod, five dollare,

8rv. 10,  Ench prosecuting attorney shall recahre, for the prosecution
of nll forfoited recognizances, debts, fines, and forfeitures acerning to the -
torritory or wny county in bis distrlet, ton per cent. upon the mmount re-
covercd,  Ior each civil suit that he may defond or prosecute on behwlf of
any county ju s district, twenty-five dollars.  For each duy’s attendance
upon the distriet court, dm'ing' the sitiing of the prand jury, in any county
in this district, fve dollava,

Sro, 11, The fees of proseenting attorneys, provided for in the ninth
and tonth scefions of bliis set, shall be paid, by the county - where ov to
which the service was rendered, It sholl be the duty of the district clerk,
ot the close of cach term of the distriet court in this comnty, to tax the
feos of the prosscufing attormey for that term, whicli bill of Feos shall be

‘approved by the judge of the district court. Tpon prosentntion of said

bill of fees to the county mditor, 1t shell be his duty to drow & warrant
upon the county treasnry for the amomt of said bill in favor of the prose-
cuting attorney,

Sro. 12. Tt shall bo the duty of the distriet clerk, in all ciminal pros-
centions, where the prisoncr is conviefed, to-tax ond colloet, as costs
agoinst such prisouer, for the use of the connty, an smount in each cnso
equal to the fees allowed the prosecuting attorney by the tenth sestion of
this not, Suid district clork shall puy snid focs, when collected, semban-
nually into the county treasury, taking duplieato roceipts from $ho county
tronsury therefor, ong to bo rotained by himself, and tho other to be filed
in the office of L'he connty suditor, whick veecipt, when, so filed, shall be
sullleient to charge the county trensuror wigh i,he receipt of snid feos,
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Hee, 18, Tach magisirate who shall cominit or hold to bail any person
eharged with erime agninet fhe laws of this territory, shall immedintely
make out and transmit, under seal, by meil orother anfe conveyance, to
the prosecuting attorney of the proper district, a copy of the original affi-
davit, the statoments of the prisoner, and depositions of all the witnesses
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examined on the part of the territory,

N

AN AOT CRBEATING THH BOARD OF COUNTY COMMISBIONERS AND

Bre T

(23

1L
I3
‘18,
14,

15.
i

.
18,

1
20
2.
P
2‘ +
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DEFINING THEIR DUTIES,

Commisslonors to B eloatod,
Pwo {0 copalitnio o queynm.
"Their tern of offieo.

. The flrat vormintasioners to be clected for one, two and threa yenrs, and one an--

nanlly thevenltor.
Provisa,
Fevsons electod to vaonneies to 1M fhe nnexpirod term.
Bugh commissioner te tnke md filo oo onth.
OF the-sessions of the cotmwmissioncrs.
Qoanty nuditor to ba clerk of tho Loard of eounly commissianer
Bxtra sesalons mny he held.
Notiee thoroofl
Troviso, ‘
Compensation of comily commissionnrs
When bwvo conwmiasivnors disagres, tho guostion te be postpencd.
Commissioners €6 hnyve a seal,
The sest to be evidence, .
Private senl of chuvitman of (e boaxd to he constdorad o aeal ; when.
Duties of the county comnissioneys.
How ronl catate of'p county may be sold,
fineord of the proceedings uf the commlsaionara to be kept.
Conmitissioners to eloot o chnisman,
His dutles and powoers,
Proviso. : ;
Oortadn offiesyo bo be provided by the eomminsigners.
At the July seaslon the somnilasioners o exninine Hio acoounta of the trensoror
und anditop,

A% tho Juty term to exrming and reccive the assessment voll aud enuse i bo be
flled.

. Commlgsioncrs to divide tho connty inte preeineis and arente now precinets snd

appoint judges of the lention.
Comunissioners to have the superintoudnnce of Hie poor.
When commissioners may compound n dobt of Hiolr county,
Ho commisslonor to %o Intercsted in n contrach with the county under penalty,
Cpannissionery may adwinister ouths,
Commissioners to pravide p plece for holdfug courts.
Appeals from the deolsions of the honrd of commissionors ;- hov bilan,

-4
[
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BEDWARD FUBSTE, PUBLIC PRINTER.
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ie any eum not exceeding fifty dollars, for each offense, and shall forfeit
his appointment as inspector,

8ec. 8. No person shall be appointed inspector unless he ghall be
possessed of snfficient property over and above such ag is exempt from ex-
ecution, to pay all fnes under this act, or hell give bond to the commis-
sloners.in the sum of fve hundred dollars, for the faithfnl performance of
a1l the requirements of this act,

Sra, 4. If sny person in this territory shall sell, in guantities less
then one gallon, any spirituous liquors, without first having them inspected
and approved by the inspector referred to in the first section of this act,
he shall be desmed guilty of a misdemesnor, and on eonvietion thereof,
shall be imprisoned in the county jail not more than eix months, and may
be fined not more than five hundred dollars, according to the verdiet of
the jury,

Bpo. 8. The imspector shall be entitled to &fty conts per barre! for
all lignors inspected in barrels, and twelve and 2 half couts per dozen for
&Il lignors bottled, to be paid by the owners of the liquors,

8uo, 6. All wines, champagnes nnd ecider, shall be comprehended
within the term liquors for the purposes of this act.

8pc. 7. This act shall take effoct on the first day of June, A. D,
1860,

Tpased Febroary 1st, 1860,

AN ACT

IN BELATION TQ PROSEQUTING ATTORNEYS.

Bre. 3. Prosecnbing otiorney to be elected in each jndiclal dletrict,
His goalifisations, and term of office,
%, Olerks of sonnty commissiopers 1o trauemit to sacrefary of torritory ab-
struet of votes for prosecuting nttorney.
Votes to be canvassed,
Certificnte fo jague,
Governor o commission,
4. Oath and hond of prossculing attorney,
Duty of progecuting attorneys,
Atlorney for pecoad district to appeer in pupreme courk, on behalf of terris
tory and districts, in all appeals, &e.
4. Te 1epert annualiy o socretary of torritory,
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fen, 6. In case attorney fails, from siclness, ., or is unable to uttend nt tom,

distiiet eourd to appolnt.
Fees of person uppointed to act,
Vaczney to be filled by Governor, until ensu'ng elaction.
Qualifisation and emoluments of peraon so nppointed,
7. Mot to vecelve fee or reward, or pracilce ag atterney in certain cases,
8. To roceive a salary.
Balery by whom and how patd.
8. I'ecs of prosecuting attornay.
4 10. T'ees of atborney for mecond distric, for attending to appeals, &z., on hehelf
of other distriets,
b, how paid.
11. Fees o ba poaid by connty for which service renderad.
Prosecuting atiorney io tax his fees,
Bill of fees Lo be submitied to judge.
Aunditor to draw warvent for amount,
12. Tees bo be taxed by clerk in criminal cases, when.
'To be applied to eourt fund.
Justives of the peace whoe commit or hold to bail in criminal cases, to for-
word feanseript, &e,, to prosecuting aitorney.
14, To be bot three districts.
‘Where court liald under special act, connty where held to sompose part of
distriot.
15. Conilictlng acta yepealed.

6

13,

Bro, 1. Be it enacted by the Legisiative Assembly of the Territory of
Washington, Thet at the next nonnal election, and every two years there-
after, there shall be elected by the qualified voters of the several connties
in such judicial district of this teritory, one prosecuting attorney, wha
gnall be & practicing atterney at law, ond have the qualifientions of an
elector, and shall reside in and be an ivhabitant of the district for which
he is elected, who shall continue in office for the term of two years, and
until his sucoessor iz elecied and qualified.

BEc. 2. The clerks of the hoards of county commissionsrs of the
geveral counties shall make out an absiract of the vates given in thelr re-
spective counties for prosecuting attorney, and transmit the same to the
seeretary of the territory, and said votes shall be canvassed, and a certifi-
cate issue to the person receiving the highest number of votes in such
judicial district, and the person receiving the highest number of votes shall
be duly elected and commissioned by the governor,

Sec. 3. Every prosecuting aitorney, before entering upou the duties
of his office, shall take and subscribe an oath, faithfully to discharge the
duties of is office as prosecuting attorney for the district for which he wae
clected; such onth sholl be indorsed on the back of the certificate, and o
copy thereof, certified to by the officer hefore whom the oath shall have
been. tulon, end shall by kim be forwarded to the secratary of the terri-
tory; and moreover, shall give to the Territory of Washisgton a bond in
the sam of one thousand dollars, with good and enfficient surety, condi:
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tioned that he will faithfully discharge the duties of his office, aceording
t0 law, which bond shali be approved by the Judge of the district for which
he was elected, and filed with the cleck of the distriet court of snch dis-
trlet,

Bro. 3  Hach prosecuting attorney shall prosecute all eriminal and
clvil actions in which the territory or any county within their respective
districts may be s party; defend all suits brought against the territory, or
any county composing their respective districts, and prosecute all forfeited
recognizances, and actions for the rscovery of debts, fines, penalties and
forfsitures accruing to the fexritory or auy county within the district; and
it is hereby made the duty of the prosecating attorney of the second judi-
vial distriet to appear on bebalf of the teeritory and the severnl districts,
in the supreme court in all appeals, or writs of error, taken from any dis-
friet in the territory.

8gc. 4. Every prosecuting attorney shall, in the month of January
in each year, make to the Secretary of the Territory a report, setiing
forth the amonnt.and the nature of business transacted by them in the
preceding year, with other statements and suggestions he may desm
useful.

Spo. 6. When the prosecuting attorney fails, from sickness or other
cause, $0 attend of & term of the distriet court of the district for which
be was olected, or is unable to attend or to perform his doties at such
term; the court may appoint some uelified person to discharpe the duties
for such term, and the person so appointed shall receive the same fees as
the regular prosecuting attorney would be entitled to for the same and
similar services.

See. 6, When & vacaney occars in the office of prosecuting attor-
ney, in any district in the territory, it shall be the duty of the Governor
to appoint soms qualified person to discharge the duties of the office until
the next anuual election; Provided, such person so appointed shall be an
inbabitant and o resident of the distriet for which he was appointed, and
shall gualify in all respects the sate 05 one duly elected by the people,
and the person o appointed shall receive the salary and fees of #he office
for such time as he may serve.

Bro. 7. The prosecuting attorney shall receive no fee or rewsrd
from or on behalf of any prosecution for any of his official services, nor
shall he be engaged as counssl for either party in any civil action depend-
ing upon the snme facts as a criminal prosecution.

Sgo. 8. Each prosecuting attorney shall receive o salary in semi-
anousl payments, ot the rate of two bundred dollars per annam, which
salary shell be paid by the territorial treagurer, upon the presenfation of
proper vouchers therefor,
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Bea. 9. The feer of prosecuting attorney shall be as follows: Yn
oll prosecutions, when the punishment is denth or imprisonment for life,
when the prisoner is so convicted, fifty dollars, In all criminal prosecu-
tions, when the punighment is imprisonment in the penitentiary for any less
time than for life, when the prisoner i convicted, thirfy doliars. Tn all
other criminal prosecutions, when the prisoner is convieted, twenty-five
dollars, For prosecating all forfeited recognizances, debis, lines and for
feitures agcrning to the territory, or any connty therein, upon the amount
recovered, twenty per centom on all sums under one hundred dollars, For
each day's atiendance npon the district courf, during the session of the
grand jury, five dollars,

Bro, 10. Tun case of fallure to attend to by the attorney of the
firet and second districts, the prosecuting attorney of the second judicisl
distriet shall receive the following fees for services rendered in the supreme
court on behalf of the several districis in the territory: For the prosec
ting each cese upon appeal or writ of errors, ffteen dollars, to be tazed
to the district in which the case arises, to be pald out of the court fand
of such district npon the certificate of the judge of such district.

Sgc. 11.  The fees of prosecuting attorney provided for in section
nine (9) of this act, shali be paid by the county for which such services
are rendered, and it ahall be the dnty of the prosecuting atborney to taxz
his fees at the close of each term of the distriet conrt, specifying how
much, and for what the serviee is chargesble to each county, which ae-
count of fees most be approved by the jodge of the distriet court, which
account shall be snbmitted to the jmdge of the district, [*] and upon the
preseatation of such account or bill of fees to the connty auditor, it ehall
be the duty of such anditor to draw & warrant npon the county treasurer
for the amount of said bill in favor of the prosscuting attorney.

fmo, 1%, It chall be the duty of the clerks of the several district
courts in this torritory, in all criminal prosecutions, when the prisoner is
convioted, to tax nod collect as costs agninet such prigoner, pn amount in
oach case equal to the fees allowed the prosecuting attorney by the ninth

geclion of thie act, which cost, when so collected, shall be applied to the
conrt, fund,

fume, 18. Tt shall be the duiy of every justice of the peace, before
whom & criminal examination is beld, when the defendant is committed or
held to bail, to make out and forward to the prosecuting attorney a tren-
seript of the procesdings had befors such justice, togather with a copy of
all such pleadings and festimony in the case,

N

(%} Evidently intended to read : * whick sooount shall hs submitted to sud spproved
by the judge of the districl court,” &o.—Pus, PRINTEN
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8ro, 14, For the purposes of this act, there shall be bnt three dis-
triets, and in all cases where o district court is held under special acts in
counties within a district, said counties shall compose & part of the district
to which it belongs for judicial purposes.

Bro. 154 All nots and parts of acts in confliet with this act, be and
the same are heroby repealed.

Pasgod February 1st, 1860,

AN ACT

I0 AMEND AN ACT, BNTITLED AN ACQT, RELATIVE TO ERTRAYS AND
OTHER UNCLAIMED PROPERLY. :

Bee, 1. Person teking ap stray animal, to notify cwoet.
2., 'When estray may be taken up.
3. I owner unknowr, notice, how given.,
4. Appraisal of estray, when and how made.
2. to be retarned to county anditor,
County auditor to reovrd, &o.
5. Owner may have stray reatored within one yoar, aB payibg charges,
6. If ownerand taker ap cannot agres upon emonut of charges, a justice shall
pebtle same,
Appeal from jostios.
Sale of estray.
Nattee of snle.
Taker-np mey bid thereet,
Fees of constable selling,
One-half of remeining proceads to go to school fund;
The other to taker-up.
B. Penalty for talking sbray without consent of, or paying, takerup.
0. Penalty for removing strizy out of county where taken up, and for neglact
to perfortn duties raguived by this act.
10, Confleting aots repesled,
11, Act, when fo teke effect,

(i

Bz, 1. Be it enaded by the Legidative Assembly of the Territory of
Washinglon, That any person taking up any stray animal, shall, within
ten days thereafter, notify the owner thereof, if to him known, and
requost such owner to pay all reasonable charges and take such stray
away.

Smo. 8. Any person finding an animal, known to be an egtray, upon
the lands owned or oceupied by such person, may, aftor three months, talte
up such snimal es en estray, or any animal {n such a condition as to require

faed to prese:;v: its life, may be teken up at any time.
L—43.
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WASHINGTON TERRITORY,

TENTE ANNUAL SESSION ;

HELD AT OLYMPIA, DECEMBER FIRST, 1862.

ALEO, OONTAINING THE

TERRITORIAL ORGANIC ACT,

THE DECLARATION OF INDEPENDENCE, THE FEDERAL CON-
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OLYMPIA:
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upon the information of another, and in either ense the party shall have
the privilege of making his defense.

Bue. 17, Buch proceedings shall be by motion and angwer, and
evidence may be examined on either side.

See. 18. No person shall practice in any court of record except
a pefty or his regularly authorized attorney and coungellor at law ; Pro-
zided, That nothing herein contained shall be so constrmed as to prevent
a party from employing any person to aseist him in the preparstion of
his popers in the case before the time of trial, nor so as to prevent any
person from {rying eny particular cause in court; leave of court being
first had and obtained, and entered of record.

Passev, January 24th, 1883,

AN ACT

IN,RELATION TO PROSECUTING ATTORNEYS.

SrerioNn 1, Prosecuting attorner te beelected in each judicial district.
Hia quelifications, und terin of office.
i 2. Clerks of sounty commissioners fo transmit to sacretnyy of territory
abstract of votes for prosecuting nttorner.
Yotes t0 be sanvassed.
Certifioate to isgna.
Governor to sommission,
" 3. Oath and bond of prasecuting attorney.
Duty of prosecuting sttorneys.
Attorney for second district to sppear in supreme court, on hehalf
of terribory and districts, in all appeuls, &,
" 4. 'To report annually to secretury of territory.
¥ 6. In cape attorney fails, from sickuens, &c., or is uneble to attend at
term, district to appoint.
w Fees of person appoisted to ast.

u 6. Vacancy to he filled by Governoy until ensuing election,
Qualifieation and emolwments of porson g0 appointed.
& 7. Mot to receive fee or xeward, or practice ag sttorney in certnin caser
H 8, To receive a salmy,
Salary.to whom"and how paid.
i 9, TFees of proseeuting aitorney.

“ 10. Fees of sitorney for second{idistrict, for attending 10 appents, &c.,
on behol{ of other digtricts,
b, how paid,
“ |1 Tees to befpuid_byjeounty for which servioc rendered.
Proseguting etlorneyjtoitnx hisjeos,
+  Bill of fees to be submitted to judge,
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Brertox 11, Auditor to draw warrant for amount, .
# 12, Tees to Letaxed by clark in oriminal cases, when,
To be applied to court fund.
“ 13, Fustices of the peace who commit or hold to bail in criminal cases,
to forwurd tyanseript, &c., to prosecuting attorney.
" 14, To be but three districts,
Where oourt held under ppeeial act, county where held to compose
part of district,
4 16, Conflieting acts repealed.

Szorrox 1. Be it enacted by the Loglslative Assemdly of the Ter-
ritory of Washington, That at the general eleetion in 1864, and every
two years thereaftor, there shall be elected by the qualified voters of the
geveral countles in each judicial distviot of this territory, one prosecu-
ting attorney, who shall be a practicing attorney at law, and have the
qualifieations of an elector, and shall reside in and be an inhabitent of
the distriet for which he is elected, who shall continme in office for the
term of two years, and until his successor is elected and qualified.

Sre. 2, The elerks of the boards of county commissioners of the
several counties shall make out an abstract of the votes given in their
respective counties for prosecuting attormey, and tramsmit the same to
the sceretary of the territory, and said votes shall be canvassed, and a
certificate issue to the porson receiving the highest number of votes in
such judicial district, and the person receiving the highest number of
votes ghall be duly elected and commissioned by the governor.

8eg. 8. Ilvery prosecuting ettorney, before entering upon the dun-
ties of his office, shall take and subscribe an onth, faithfully to discharge
the duties of his office as prosecuting attorney for the distriet for which
he was clected ; such onth shall be indorsed on the baek of the ecertifi-
cate, and u copy thereof, certified to by the officer before whom the
oath shall have beexn talen, and shall by him be forwarded to the seore-
tary of the territory ; and moreover, shall give to the territory of Wash-
ington a bond in the sum of one thousnd dollars, withfyood and suffi-
cient surety, conditioned that he will faithfully discharge the duties of
his office, according to law, which bond shall be approved by the jt;dge
of the district for which he was elected, and filed with the clek of the
district court of such district,

Spe. 4. Each prosecuting attorney shall prosecute all eviminal and
civil netions in which the territory or any county within their respective
distriets may e a party ; cefend all suits brought against the territory,
or any county compasing their respective districts, and prosecute all for-
feited recogunizances, nnd actions for the recovery of debta, fines, penal-
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ties and forfeitnres aceruing to the territory or any county within the
distriet; and it is hereby made the duty of the prosecuting attorney of
the second judicial district to appear on behalf of the ferritory und tha
several districts, in the supreme courtin all apppals, or writs of error,
taken from any district in the territory.

8gc. 5. Every prosecuting attorncy shell, in the month of January
In cach year, make to the sccretary of the territory a report, setting
forth the amount and the notare of busincss transacted by them in the
preceding  year, with such other statements and suggestions as he may
deem useful.

Bmc. 6, When the prosecuting attorney fails, from sickuess or
othor cause, to attend at a term of the district court of the distriet for
which he was elected, or is unable to atfend or to perform his doties st
such term, the court may appoint some qualified person to diacharge the
dukiex for such term, and the person so appointed shall receive the same
foes as the regular prosecuting attoruey would be entitled to for the same
and similar servicss.

8rc. 7. When a vacancy occurs in the office of prosecufing attor-
ney, in any digtrict in the territory, it shall be the duty of the governox
to appoint some qualified person to discharge the duties of the office un.
til the next apnual election: Previded, such person 8o appointed shall
be wn inhabitant and a resident of the di.trict for which he was ap-
pointed, and shall qualify in all respeets the sime as one duly elected by
thé people, and the persen so rppointad shall reveivo the salary and fees
of the office for such time as ho may serve.

Szc. 8. The prosecuting attorney shull receive no fee or reward
from or on behelf of any prescoution for any of his official serviees, nor
shall he be engaged as counsel for either party in any civil action de-
pending upen the same facts as & criminal proseeution.

Spc. 9, Bach prosecenting attorney shall receive o salary in semi-
annual payments, at the rate of two hundred dollars per annam, which
salary shall be paid by the territorial treasurer, upon the presentation of
proper vouchers therefor.

8rc. 10, The feea of proseeuting attorrey shall be as follows: In
all prosecutions, when the punishment is death ar imprisonment for life,
when the prisoner is so convicted, filty dollars; and when pequitted,
twenty dollars; in all criminal prosecutions, when the punishment is
imprisonment in the penitentiary for any léss term than for life, when
the prisoner is vonvicted, thirty doliars, and when acquitted twelve dol-
lars.  Tn all other eriminal prosecufions, when the prisoncr is convicted,
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twenty-five dollars, and when acquitted, five dollars. Yor prosecuting
all forfeited recognizances, debts, fings and forfeitures aceruing to the
territory, or any county therein, upon the amount recovered, twenty per-
centum on all sums under one hundred dollars, For each days’ attend-
ance upon the distriet cowrt during the session of the grand jury, five
dollars. In case of failure to attend to by the attorney of the first
and second districts, the prosecuting attorney of the third judicial
distriet shall receive the following faes for services rendered in the su-
preme court on behalf of the several districts in the territory: ¥or the
prosecuting each cnse upan appeal or writ of errors, fifteen dollars, to be
taxed to the distriotin which the case arises, to be paid out of the court
fund of snch district, upon the certifieate of the judge of such district.

8re, 11, The foes of prosecuting attorney provided for in section
ten (10% of this act, shall be paid by the county for which such services
are rendered, and it shall be the duty of the prosecuting atiorney to tax
his fees at the close of each term of the district court, specifying how
tnuch, and for what the service is chargeable to each county, which ac-
count of fees mpst be epproved by the judge of the district court, which
account shall be submitted to the judge of the district, and upon the
presentation of such account or bill of fees to the county auditor, it
shall be the duty of such auditor to draw a warrant upon the county
troasurer for the amount of said bill in favor of the prosceuting ettorney.

Sge. 12. It shall be the duty of the clerks of the sevarnl district
courts in this territery, in all criminal prosecutions, when the prisoner‘is
convigted, to tax and collect as costs against such prisoner, an amount
in ezch case equal to the fees allowed the prosecuting attorney by the
tenth scetion of this aet, which cost, when so-eollected, shall be applied
to the court fund,

Sxc. 18, It shall be the daty of every justice of the peace, before
whom a criminal examination is held, when the defendant is committed
or held to bail, to make out and forward to the prosecuting attorney a
transeript of the proceedings had before such justice, together with a
copy of all snuch pleadings and testimony in the case.

Bro. 14, Nor the purposes of this act, there shall be but three
districts, and in all enses where a (distriet comrt is held nnder special acts
it counties within a district, said counties shall compose a part of the
digtriet to which it belongs for judicial purposcs,

Hee, 15, All acts and parts of acts in conflict with this act, be
and the same aro hereby repealed.

Paserp, Jammnry 19, 1AGA,
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each member of the Territorial Legislature with one copy—
during the sessions of the Legislative Asssembly.

Szotron 4. All reports distributed to the Territorial,
distriet, and other officers in thig Territory shall be for the use
of the respective offiees, and shall be by the person receiving
the same turned over to his successor 1n office or returned to
the clerk of said supreme court who shall give proper receipts
for the same.

Swerrow 5. Any officer receiving a copy of said reports
and failing fo turn the same over to his successor in office or
return the same to the said clerk, shall be liable to a penalty of
twenty dollars to be secured [recovered] from such persons in
an action begun in the name of the Territory of Washington,
And all monies so collected shall be expended by said olerk for
hooks for the Territorial library under the direction of the said
judges of the supreme conrt.

Brorion 6. This aot shall take effect and be in foree from -
and after its passage.

Approved, November 9th, 1877.

AN AQT

I¥ RELATION TO PROSEOUTING ATTORNEYS DEFINING THEIR Dii-
TIES AND FIXING THEIR OOMPENBATIOR.

Brorton 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That at the general election in
one thousand eight hundred and seventy-eight for delegate to
Oongress, and every two years thereafter, there shall be elected '
by the qualified voters of the several counties in each judicial
distriet of this Territory, one prosecuting attorney who shall be
a practicing attorney-st-law, and have the qualifications of an
slector, and shall reside in and be an inhabitant of the distriet
tor which he is elected.

Broriox 2. Such prosecuting attorney shall continue in
office for the term of two years from and after January first one
thousand eight hundred and seventy-nine and until his snceessor
is elected and gualified.

Seorion 3, Proseeuting attorneys heretofore elected and
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now exercising the duties of their offices in each of the judieial
districts of this Territory shall continue in office until the first
day of January one thousand eight lhundred and seventy-nine
and nntil their successvrs are elected and qualified, and the

shall be governed by, and compensated as in this aet provided.

Secriow 4. The county auditors of the several counties
shall wake ont under their hand and the seal of their office, a
certificate showing the nnmber of votes given in their respect-
ive connties, for each person for prosecuting attorney, and trans-
mit the same to the secretary of the Territory, and said votes
shall be canvassed by said sewretary, and he shall issve 2 certifi-
cate to the person receiving the iligilast number of votes in
each jtldicia.ll district, and the person so receiving the highest
number of votes in a judicial district shall be the” prosecuting
attorney of sald district aud he shall e commissioned by the
governor. The eounty auditor shall transmit the certificate of
fhe votes herein requived, to said secretary within four weeks
" after erid election.

Secriox 5. Every prosecuting attorney before enterin
upon the duties of his oftice, shall take and subseribe an oath
faithfully to discharge the dnties of his office as prosdountin
attorney for the district, for which he was elected; sunch oat
shall be in writing, eertitied by an officer authorized to admin-
ister oaths, and it shall be filed in the office of the secretary of
the Territory, and moreover, said prosecuting attorney shall
rive to the Territory of Washington a bond in the sum of two
thousand dollars with good and sufficient surety, conditioned
that he will faithfnlly discharge the duties of his otfice accord-
ing to law, which bond shall be approved by the judge of the
distriet, for which he was elected, and filed in the office of the
secretary of this Territory with said cath of office,

Szorros 6. Kach prosecuting attorney shall be the legal
adviser of the horrds of connty conimissioners of the several
gounties in his judicial district; he shall also prosecute all
erimioal and eivil actions, in which the Territory or any county
within his district may be a party; defend all suits bronght
against the Territory or any county composing his district, and
prosecute all forfeited recognizances bonds and actions for the
recovery of debts, fines, penalties snd forfeitures accurin
l'acerning] to the Territory or any county within his district.

Seeriox 7. The prosecuting attorney of any judicial dis-
trict. from which an appesl or writ of’ error is taken to the sn.
preme court shall appear on behalf of the Territory or county
in supreme eourt in all cases in which the Territory or any
conngy in his district is interested, and prosecute or defend the'
same a8 the cuse may be.



GENERAL LAWS. oAt

Seorrow 8. Hach pmsecﬁting attornay shall, when vequired
by the board of connty commissioners of any county in his
distriet, or by the president of each board, give to such board
of county commissioners, in, writing, it so requirgd, his lepal
opinion touching auy subject, which snch board of eonnty com-
missioners may be called or required to aet npon, relating to
the management of county affairs.

Smoriow 8, The prosecuting attorney in each  judicial
district is hereby required to éive legal advise wlien requested.
to all county and precinet officers and directors and superine
tendents of eominon sehools, in all matters relating their official
business; and when so required, he shall draw up in writ-
ing all contracts, obligations, and like instraoments of an offiein]
natare, for the use of said officers.

Bremron 10. It shall be the duty of the prosecuting
attorney to visit once in each.year the offices of the county
anditors of the several counties in his distriet; and he shall
then examine the official bonds of all county and precinet ofhi-
cers, on file in such offices, and it is made his duty to report to
the board of county eommissioners of theit respective counties
any defect in the bonds of any public officer in such count .
He shall also once in each year examine the public records and
books of the aunditor, assessor, tremsurer, superintendent of
common schools, and sheriff’ of each county in his distriet and
report to the board of commissioners of their respective coun-
tiee any failure, refusal, omission or negleet, of such officers to
keep such records and books s required by law. He shall also
report to the grand jury having been selscted in whole or in
part from such county, any failure, refusal, omission, or negleet,
of any anditor, treasurer, assessor, superintendent of commnon
%choo 8, or sheriff, to keep the records and books required by
aw,

Seorroy 11, Whenever a petition for divoree remains
undefended, it shall be the duty of the prosecuting attorney to
resist such petition; but no such petition shall be heard by the
conrt, nor sﬁall said prosecuting attorney be required to appear
and defend the same, until the sum of fifteen dollare be deposited
by the })laintiﬁ' in such petition with the elerk of the court,
as the fee of such progecuting attorney,

Sgorron 12. No prosecuting attorney ghall be employed
in, or allowed to conduet any suit for a divoree on the part of
the petitioner or applicant, in the courts of this Territory nor
Blml{ any prosecuting attorney be allowed to resist a petition
for a divoree in any case remaining undefended, if the attorney
tor the petitioner 1s a partner in tﬁe practice of law or keeps bis
office with such prosecuting attorney; but in all such cases the
eourt, or judge before whom the case is to be heard, shall appoint
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an attorney to resist the petition® who shall be entitled to the

compensation allowed by law to prosecuting attorneys in such
CaSeR,

Bromion 13. No prosecuting attorney shall receive any fee
ot reward from any person or persons on behalf of any prosecn-
tion for any of his official pervieed, excopt as proﬁges in this
act. Nor shall he be engaged as counsel for a party in any
eivil action depending upon the same facts as a ariminal pros-
ecution.

Swortox 14. Each prosecuting attorney shall on the thirty-
first day of December {n each year, make to the governor of the
Territory & report setting forth the amount and the natnre of
business transacted by him in that year with such other state-
ments and suggestions as he mnay deem nseful.

Smorrox 15, When any prosecuting attorney fails, from
sickness or other cause, to attend a term of the district court of
the distriet, for which he was elected, or is unable to perform
his duties af snch term, the court or judge may appoint some
qualified person to discharge the duties for snch term; and the
person so appointed shall receive a compensation to be fixed by
the court to be deducted out of the Territorial salary of such
proseenting attorney, not exceeding, however, one-fourth of the
quarterly salary of 'such prosecuting attorney.

Szomion 16. When a vacaney oceurs in the office of pros-
senting attorney in any district in the Territory, it shall be the
duty of the governor to a}t)ilimint some qualified person to dis-
charge the duties of the office, until the next general election,
for delegate to Congress and until another prosecuting attorney
shall be elected and qualitied: Provided, That the person so
appointed shall be duly qualified as provided in section ome of
this act. '

Sreriox 17. Each prosecuting aftorney shall recsive a
satary for his services in prosecuting and defending eriminal
and civil actions in which the Territory is a party at the rate
of fifteen hundred dollars per annnm, to be paid out of the
Territorial treasury quarterly, out of any funds in the treasury
not otherwise appropriatéd, npon the presentation to the Terri-

-torial treasuver of the proper warrant therefor, which warrant

shall be paid in ite regular numerical order.

8momon 18.  Each prosecnting attorney shall receive for
his services in Frusecuting nnd def%nding ervil actions for any
county within his district and for legal advice to boards of
county comumissioners and county and preeinet officers and for
such other daties a8 may be required in sections nine and ten |
of this act; and any other duties imposed by law, the following
suns annually to be paid out of the county treasury of such
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county within his district on the order of the board of county
commisgioners of any such .county, that is to say: in connties
where the population is one thousand, or lese the smm of fifty
dollars, an&) for any additional number of inhabitants above one
thonsand at the rate of twenty-five dollars per thousand out of
sny moneys in the general fund of the county not otherwise
appropridted.

Secrion 8. No other or greater fees or salary than herein
provided, shall be allowed or paid to any prosecuting attorney
in this Territory. ‘

Seorion 20, For the purpeses of this act, there shall be
but three districts; and in all cases where a district court s or
shall be held under a special act in counties within a district,
said counties shall compose a part of the distriet to which it
belongs for judicial purposes,

Seorion 21.  All actz and parts of acts in any manner con-
flicting with the provisions of this nect, be and the same are
hereby repealed: ﬁroﬁ'id’ed howeyer, That nothing herein con-
tained, shall be construed as repealing any act or part of an
act, imposing other and additional gdu‘l:ies on any prosecuting
attorney. ‘

Sworrow 22. This act shall take effect, and be in foree from
and after its passage. .

Approved, October 81st, 1877,

AN ACT

PROVIDING FOR THE PROPER CONFINEMENT OF TERRITORIAL CON-
VICTB. '

Suerion 1. Be it enacted by the Legislative Assembly of
the Territory of Washingloh, T}{]at the governor be and f{e is

hereby aunthorized for and in behulf of the Territory to enter’
into a contraet with William Billings sheriff of Thuraton county

for the confinement, enstody and maintenance of a1l Territorial

convicts under such restriction and limitations as are hereinaf-

ter slated.

géwrrom 2. Such contract shall be in fores for the term of
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this act, the code commissioner shall take snd subseribe to an
oath before the secretary, faithfully to perform the duties and
obligations of said code commissioner. Sheuld any vacancy oe-
cur in the office of commissioner, from any cause, and before
the commissioner shall have completed his labors, the governor
of this territory is hereby authorized to fill such vacancy by
appointment, and the person so appointed shall have full power
and anthority to act in fulfillment of the provisions of this act,
and shall be subjeet to all the obligations and requirements
herein imposed. ’

Smo. 9. This act to take sffect and be in force from and
after its passage.

Approved, November 14, 1879.

AN AOT

IN RELATION TO PROBEQUYTING ATTORNEYS, DEFINING THEIR DUTIES
AND FIXING THEIR COMPENBATION IN THE 0OUNTILS OF FALLA
WALLA, COLUMBIA, WHUTMAN, YAKIMA, SPOKANE AND & NS,

Smorion 1. Be it enocted by the Legislative Assembly of
the Territory of Washington, That, at the general election in
one thousand eight hundred and eighty, for delegate to con-
%ess, and every two }years thereafter, there shall be elected by
the qualified voters of the counties of 'Walla Walla, Qolumbia,
Whitman, Yakina, Spokane and Stevens, one prosecuting at-
torney for each of said counties, exeept the counties of SBpokane
and Btevens, who shall have one prosecating attorney jointly,
who shall be a practicing attorney-at-law, and have the qua.lif?l'—
cations of an elector, and shall reside and be an inhabifant of
the county ox district for whick he is elected.

Seo. 2. Fach of the gaid proseenting attorneys sball con-
tinue in office for the term of two years from and after January
first, one thousand eight hundred and eighty-one, and until his
successor is elected and quelified.

Sro. 3. The prosecnting attorney, heretofore elected in and
for the first judical district, and now exercising the duties of
his office ap prosecuting attorney under an act entitled “ An act

4
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in relation to prosecuting attorneys, defining their duties and
fixing their compensation,” approved October 31,1877, shall con-
tinue in office until the first day of January, one thousand eighs
hundred and eighty-one and they shall be governed by and com-
pensated as in said act provided.

Seo. 4. The county anditors, of the said several counties,
shall make out under their hand and the sesl of their office, a cer-
tificate showing the number of votes given in their respective
counties, for each person for prosecuting attorney, and trans-
mit the spme to the secretary of the territory, and said votes
ghall be canvassed by said secretary, and he ghall issues cer-
tificate of election tgihe person receiving the highest number
of votes in each of said counties or district, and the person so
receiving the highest number of votes in said counties or dis-
trict, shall be the prosecuting attorney of said county or dis.
trict, and he shall be commissioned by the governor., The
county auditor shall transmit the certificate of the votes herein
required, to said secretary within four weeks after said election.

Swa. 5. Every prosecuting attorney, before entering upon
the duties of hia office, shall take and subsecribe an oath faith-
fully to discharge the duties of his office as prosecufing attor-
ney for the county ong distriet for which he was electeﬁ" such
oath shall be in writing, certified by an officer anthorized to
administer oathe, and it shall be filled in the office of the seere-
tary of the territory, and, moreover, said prosecuting attorney
shall give the Territory of Washington a bond in the sum of
two thousand dollars, with good and sofficient gurety, con-
ditioned that he will faithfully discharge the duties of his office
according to law, which bond shall be approved by the judge of
the first jndicial distriet of the territory and filed in the office of
the secretary of this territory with said oath of office.

8o, 8. Each prosecuting aMorney shall be the legal ad-
visor of the board of ceunty commissioners of his county or
district; be shall alzo prosecute all eriminal and civil actions, in
which the territory is a party, the jurisdietion of the action be-
ing in his county or district, or in which his county or distriet
is a party; defend all snits brought agsinst the territory, the
jurisdiction of which is in his county or distriet; and all suits

rought against the counl? or district in which he was elected,
He s%al] prosecute all forteited recognizance, bond and action
for the recovery of debts, fines, penalties and forfeitures aceru-
ing to the territory, the jurisdiction of which is in his ecomnty
or district or acerning to the county or district in which he i
glected.

Beo. 7. Each prosecnting attorney shall, when redqiuired by
striet or
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by the president of such board, give to such board of eounty
commissioners, in writing if so required, his legal opinion
tonching any subject which such board of county commission-
ers may be called or required to act upon, relating to the man-
agement of county affairs.

Sec. 8. Each prosecuting attorney is hereby required to
give "legal advice, when requested, to all county and precinct
officers and directors and superintendents of common schools in
his county or district, in all matters relating to their official bus-
iness; and when o required he shall draw up in writing all
coutracts, obligations and like ingtruments of an official nature

for the nse of said officers. .

Src. 9. It shall be the duty of the prosecuting attorney
to visit onee, in each year, the offices of the ecounty auditor of
his county or district, and he shall then examine the offieial
bonds of all county and precinet officers on file in such office,
and it is made his duty to report to the board of county ecom-
missioners any defect in the bonds of any public officers in snch
connty or distriet. He shall also, once in each year, examine
the pnblic records and books of the anditor, assessor, treasnrer,
superintendent of common schocls, and sheriff of his county,
or district, and report to the board of commissioners of his
connty or district, any failure, refusal, ®mission or neglect of
such officers to keep such records and books as reguired by law.
He shall also report to the grand jury, having tireen se{ected
from his county or district, sny failure, refuesl, omission or
neglect of any auditor, treasurer, assessor, superintendant of
common schools, or sheriff, to keep the records and books re-
guired by law, :

Sec. 10, Whenever a petition for diverce remaine unde-
fended in his county or distriet, it shall be the duty of the pros-
ecnting attorney of said county or district to resist such pe-
tition,

Suo. 11, No prosecuting attorney shall be employed in,
or allowed to conduet any suit for a diverce, on the part of the
petitioner or applicant in the conrts of this territory, nor shall
any prosecuting attorney be allowed fo resist a petition for a
divorce in any case remaining undefended, if the attorney for
the petitioner is & partner in the practice of law, or keeps his
office with such ?rosecuting attorney; but in all such cases, the
court, or judge before whom the case is to be heard, shall ap-
point an attorney to resist the lpetition, who shall be entitled to
a fee of ten dollars, which shall be deducted and paid from the
salary of the regular prosecuting attorney.

Sec. 12, No prosecuting attorney of any of said counties
or district, ghall receive any fee or reward, from any person or
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persons, on behsalf of any prosecntion for any of hig official ser.
vices, except as provided in this act, nor shall he be engaged as
ecounsel for a party in any civil action depending upon the
same facts as a criminel prosecution.

Sko. 18. Each prosecuting attorney of said counties or

district shall, on the &irty-ﬁrst day of December in each year,

make the governor of the territory a report, setting forth the

amount and the natnre of business transaeted by lum in that

gear, with such other statements and suggestions as he may
esm nseful.

Bec. 14. When any proseenting attorney fails, from sick.
ness, or other cause; to attend a tenn of the district court of
the county for which he was elected, or is unable to perform
his duties at snch term, the court or judge may appoint some
qualified person to discharge the duties for such term; and the
person so appointed shall receive a compensation to be fixed b
the court, to be deducted out of the territorial salary of sucﬁ
prosecuting attorney, not exceeding, however, one fourth of the
quarterly salary of sneh prosecuting attorney,

Spo. 15. 'When a vacancy ocours in the office of the pros-
eenting attorney in any of said counties or distriets it shall be
the dnty of the goverpor to appoint some qualified person to
discharge the dnties of the office until the next general election
for delegate to congress, and until another prosecuting attorney
shall be elected and (%ualiﬁed: Provided, That the person so
nﬁpointed shall be duly qualified as provided in section one of
this act.

fro. 16. Each prosecuting attorney, elected under this
act, may ap]ﬁ)int one or more deputies, not to exceed two, who
shall have the same power in- all respects as their prineipal.
The appointment shall be in writing, and be signed by the pros-*
ecuting attorney, and shall be ﬁ]eg in the oftice of the anditor
of the county where the court is held. He may revoke the ap-
pointment of any deputy at will, by writing, filed in the same
office. Each deputy, before entering upon his duties, shall take
the oath of office, which shall be indorsed on his appointment.
The prosecuting attorney may take from each of his deputies a
bond with sareties for the faithful performance of his dutiecs;
but the prosecuting attorney and the sureties on his bond shall
be liable for all the official acts of each deputy: Provided,
Such deputy shall receive his compensation from his prineipsl,
and no additional fees or salary ahall be allowed any prosecut-
ing attorney for such purpose.

Sgo. 17. The prosecuting attorney in each of eald coun-
ties shall be the public prosecutor therein. He shall attend
the district cowrts held in his county or district, for the trans-
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action of criminal business, and conduect, on behalf of the terri-
tory, all prosecutions for public offense.

Bec. 18. The prosecuting attorneys, when net in attend-
ance npon the distriet court, shall ingtitute proceedings for mag-
istrates, for the arrest of persons eharged with, or reasonab%y
suspected of public offences, when he has information that any
suc}l offense Eas been committed; and for that purpese shall
attend upon the magistrates in cases of arrest when reguired
by them: Provided, That said prosecuting attorney 3}331 not
be required to travel over ten miles to attend upon such cases.
The prosecuting attorney shall also attend before, and give ad-
vice to the grand jury whenever cases are Eresenteﬂ to them
for their consideration, and shall draw all indictments when re-
quired by the grand ju:-iy. It shall be the duty of the Prose-
cuting attorneys, created by this act, to carefully tax all cost
bills in all eriminsl cases arising in their respective counties,
and they shall take care that no uselese witness fees are taxed
as part of such canee, and that the officers authorized to execute

rocess, tax no other or greater fees than the fees allowed by law:

rovided, That, if they are not present at the trial of any
eriminal cause, before any justice of the peace, and the ecost
bill in sueh last canse is loéged with the county commission-
ers for such payment, the sald prosecnting attorney shall have
the right to review and rvetax the same, and it is made his
duty so to do, if the board of county commissioners deem the
Iill exorbitant or improperly taxed.

Sro, 19. Each prosecuting attorney, elected under this

act, shall receive a yearly salary of three hundred dollars, to be
aid quarterly out of the territorial treasury, out of any funde
in the treasury not otherwise appropriated, upon presentation
to the territorial treasnrer of the proper warrant therefor, which
warrant ghall be paid in its regular nomerieal order. He shall
also receive the sum of one hundred dollars yearly, payable
guarterly, where the population of his connty or distriet is one
thousand or less, and for any additional number of inhabitants
above one thonsand, at the rate of seventy-five dollars per thou-
sand, and every fraction of one thousand over five hundred, to
be paid by the county or distriet out of any money in the
county treasury, not otherwise appropriated, He shall alse be
entitled to receive, for all amonnts collected by him for the ter-

ritory or for his county or district, ten per cent. on the amount
eollected,

Brc, 20. The fees heretofore allowed distriet attorneys,
under nn act enfitled “an act in relation to prosecuting at-
torneys, defining their duties and fizxing their compensation,”
approved, October 31, 1877, shall go tu the county treasury ot
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the several eounties or d:fsbricte named above, when the prose-
puting attorney of said connties or distriet performs the services
which heretofore, under said act, were performed by the prose-
cuting attorney of the first judicial district. X

Sec. 21, All acts and parts of acts, heretofore enacted, in
any manner conflicting with the provisions of this act, be, and
same are, hereby repealed: Provided, however, That nothing
herein contained shall be construed as affecting or repealing any
net or partof an actreferring to prosecuting attorneys for the see-
ond and the third judieial districts of .the territory,

8rc. 22, This act shall take effect and be in furce from
and after its approval by the governor.

Approved, November 13, 1879,

AN AQOT
TO PREVENT AND PUNISH GAMBLING:

Sectrox 1. Be it enacted by the Legislative Assembly of
the Territory of Washingtor, That each and every person, who
shall deal, play or carry on, open or eause fo be opened, or who
shall eonduct, either as owner, proprietor, employe, whather for
hire or not, any game of faro, monte, roulette, rouge et noir,
lansquenette, rondo, vingt-un(or twenty-one), poker, draw poker,
brag, bluff, thaw, tan, or any banking or other game played with
cards, dice, or any other deviee, whether the same be played for
money, cheeks, credits, or any other representative of value, shall
be guilty of a misdemeanor, and upon conviction thereof shall be
punished by a fine of not more than five hundred dollars ($500
and chall be imprisoned in the county jail until such fine an
costs are paid:  Provided, That such persons so eonvieted shall
be imprisoned one day for every two dollars of snch fine and
costs: And provided further, That such imprisonment shall not
exceed one year: And still further provided, That any one who
shall carry on any chuck-a-luck, huulg)r, strap, sling, panoel honse
or other swindling games shall be deeme guiﬁy of a felony,
and, upon conviction, shall be imprisoned in the penitentiary
not exceeding five years for sueh offense.

13
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of sl thoee who have died, who have been discharged, or whoe have
ascaped trom s.iid penitentiary, since the said first day of June 1878,

Ske, 3. Should the superintendent or keeper of the terriforial
penitentiary, neglect or refuee to give the notice to the territorial andi-
tow, ns provided in seetion two (2) of this net, he shall, npon ¢conviction
thercof, be decmed gnilty of a wislemoanor, and shall be snliject to a
fine, in any snm, not exceeding five linndred dollars, in any conrt of
competent Jnrisdiction, snd shall stand committed, until said fine is

aid.
P Skc. 4. It shall be the duty of the tervitorial anditor to keep a
public record, of all convictions of parties sentenced to the territorial
renitentiury; snch record to embody the foll data of fucts, reported to
1in, nnder sections one (1) and two (2) of this aet,

Src. 6. This act to take effect and bein force from ang after its
approval by the gavernor.

Approved November 28, 1883,

AN AQT

IN RELATIONS TV PROBECUTING ATTORNEYS, DUFINING TIEIR DUTIES AND
FIXING TUEIR COMPENSATION.

Suoron 1. Be it enncted by the Legislative Assemdly of the Ter-
ritory of Washington: That at the general elestion in the year one
thonsmind and eight hundred and eighty-four, for delegate to congress,
and every two years theveafter, there shall be elected in the fivst judicinl
distriet, by the gnalified voters of the ecounties of Walla Walla, Golumbia,
Garfield, Whitwan, Spokan, Blevens, Lincoln and Assotin, one prose-
entiny attorney, for cach of said connties, except the connties of Colum-
bin, Grarfield and Assotin, which shall have one prosecuting attorney
joiutly, and the counties of Spokane, Stevens and Lincoln, which shall
liave one prosecuting attorney jointly.

Bec. 2. The second judicinl distrist, is divided into three prose.
enting attorney distriets; and each of said districts shall, on the general
election, in the year one thonsand eight hundred and eighty.four, and
every two years thereafter, elcet one proseenting attorney,

Src. 8. The conntics of Yakima, Kiickitat, Sknmania and Clark,
shall constitute the first prosecuting attorney distriet,

Brc. 4. - The eounties of Cowlitz, Walkiskum, Pacifie, Chehalis,
Mason and Thurston, shall constitnte the seeond prosecuting attorney
district, und the eounty of Lewis, shall constitute the third prozecuting
attorney district,

See. 8. The third judicial district be, and the same is hereby
divided into three prosecuting nttorney districts; and each of said pro-
secuting H.ttorner istricts, ehall, at the general election, iu the year one
thousanud eight hinndred and eighty-four, and every two years thereafter,
elect one prusecuting alturney.
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‘Sra.. 8. The connty of Plerce-shall eleet ane prosecutingatforneys:
the countios of King, Kiteap and Snohomish shalleleet one pruseenting:
attorney jointly:y the connties of Whateom, Tsland, detfer-on, Clallum
San. Jusn and Skagit shall elect one proseenting attorney jointly:

Sea. 7. Each proveenting attorney, elected nnder this act, shall be-
6 practicing attorney at law, and have the gualifieations of wn eleetor,.
anil shall reside ineand be an inhabitant of the comnty or district for
which heis eleeted, and shall eontinme in oftice, for the term of two
years, from and after the seeond Monlay of Junnary, after his election
and qnalification, and nntil his suceessor is elected and qualitied.

Bue, 8. The connty anditors of the several c¢onnties shall make
ont under their hands, and seals of their office, a certificate showing the
munber votes given in their respective connties, for each person fur;\ro-
pecuting uttorneys, and transinit the samne to the secretary of the Tor-
ritory, ad said votes shall be canvassed by said soerctary, and he ehall
fz=ne u curtificate of eloction to the persvn recciving the highest num-
Ber of votes, in each of said counties or distriel, and the person so
receiving the lighest nnmbar of votes, in cach of said counties or dis-
trict, shall be the proseenting attorney of said county or district,and he
shiall he cominissioned by the governor.  The connty nuditor shall travsmit
the cartifivate of the votes herein ve uired, to sald szeretary, within four
weeks after said election.

8ga. 0. Every prosecuting attorney, Dlefore entering npon the
dnties of his oftice, shiafl take and subseribe un oath, faithfully to dis.
eharge the dnties of his oflive, as prosecuting attorney for the district
or county which lie was clected.  Bueh oath shall be in writing, certitied
by un officer authorized to ndminister oaths, and it shall be filed in the
officc uf the secretury of the territory, and moreover, the said proseco-
ting attorney shull give to the tervitory of Washington a bowd in the
snnt of two thousand doflars, with good and eufficient surety, conditioned
that e will fuithiully discharge the dutics of his oftice aceording to-law,
which boud shall Lo approved by the judge of the district for which
he wae elected, and filed in the office of the secretary of the territory,
with said vath of office.

See. 10, Euch proseenting attorney, shall he the leaal advizer of
the board of connty commissioners fur the county or distriet for which
he was eleete 13 he shall also prozecute all eriminal and eivil actions in
which the territory or auy eohnty withiu his distriet inay be a party;
detund all suits hronght against the territory, or any connty compusing
1is distriet, and prosecnte all furteited recognizanves, bonds and aetions
for the recovery of debts, fines, penalties, and furfeitnres acerning to
the territory, or any conuty within his district:  Providing, The com-
migsioners of any connty may employ other attorneys, when they may
deem it for the interest of their eounty.

Sra. 11, The pruseenting attorney of any county or distriet, from
whicl an appeal, ov writ of error, is taken to the supreme court, shall
appear in belwll of the territory or conuty, in the supreme court, in all
cases in which the territory or any eonuty in his district is interested,
sid proscente or defend the rame as the case may be.

Sew, 12, Each prosecuting attorney, wheo required by the bosrd

! 10
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of connty commissioners of any county in his distriet, or by the presi.
dent of snch board, shall give to sach board of eunnty commissioners, in
writing if' 80 regnired, hig legnl opinian, touching any snlject which suel
board vf county cammissivners iy bo ealled or required W act njow,
relating to the wanagement of county atfuire.

Sre. 18.  The proscenting attorney, in each connty or distriet, i3
hereby required to give legnl wlvice, when requived, fo all conuty wand
wrecinet otticers, awd dircetors and superintendunts of common schools,
in all matters relating to their official business; and, when so required,
he shall draw npy, in writing, ull contracts, obligations and like nstra-
wments of an offivinl nature, for the use ot said oflicers.

Sre. 14, [t shall be the duty of the prosecuting attorney to visit,
once in vach yenr, the officus of the cuanty aunditurs of the several coun-
ties in his district, anil he shall then examine the official honds ot all
connty and precinet ofieers on file in such offices; and it is made lis
daty to report to tlw board of connty commissioners of their reapective
counties, any defeet in the bonds-of any public officor insneh connty.  He
shall alsu, once in each yesr, examine the poblie 1ecords and books of
the auditor, sssessor, treasurer, superintendent of common sc¢hools, and
sheriff of each connty in his distriet, and roport to thoe board of connty
commissioners, of their respective coantics, any fiilure, refusal, vmission
or neglect of such ufficers, to keep vuch records nud buoks as reqauired
by law. _

Bro. 15, Whenever a petition fur divorce renming undefonded, it
shall be the daty of the prosecuting attorney to resist snch pesi
but no such potition shall be heard by the ¢ourt, nor shall said  prose-
enting atterney be required to appear, and defend the smine, nntil the
anm of fifteen dollars be deposited by the plaintif, with the clerk of

- the conrt, as thie fee of such prosecating attorney,

See. 16. No proscenting atturney shafl be allowed to eonduct any
snit fur divarce, on the part of the petitivner or applicant, in the conrts
of this territory, nov ehall any partner in the practice of the law, or
attorney having his office with the prosveuting attorney of this territory,
be allowed to proscente any suit in belilf of the petitioner or upplicant
for a divurce in the vourts of this territory.

Bro. 17. Ko proseenting attorney shnll receive any fee, or reward,
from any person, on belnlt of any  proseeation, for wny of bis official
ser vives, except as provided dn this aets ver shall he be engaged as eoun-
gel for u party in any civil action depending upsn the sane facts as a
oriminal proseention,

Sro. 18,  Each proscenting altorney shall on the thirty.first day of
December in each year, make to the governor of tho territory o report
setting turth the amoant and the nature ob lisiness teansagted by him
in that year, with such other statetuents and snypgestions as Le way
deemn nsetul. '

Buee. 19, Wlhen any prosecuting attorney fails, from sickness or
other canse, to attend & tern of the diztrict coury of the district or
eonnty for which Le was elected, vr is nuablo to perform his duties at
stch term, the cuart or judge may appoint some gualificd person to
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discharge the dntica for sueh termny and the perron, 20 appointed, ghall
receive a compettsation, to be ised by the conrt, 10 e deducted out of
the teeritorial ealary of wnch proseenting attorvey. not exceediog how-
ever, oue frurth o the guwterly salary of stceh prosecuting attorney,

8kc, 20 Wlhen a vacaney oceurs in the office of proseenting
attorney, i nny distriet or connty, it shall be the duty of the governor
to nppoint some quaditied person to discharge the daties of the office,
nntil the uext genernl  eleetion for delegate to congress, and nutil
another proseeuting attorney ehall be eleeted and  qualified:  Provided,
That the person su appuinted shall be duoly gualified as provided in
feclion seven of this aut,

Bus, 21, Each prosecuting attorney, elected nnder this act, shall
receive o yearly ealary as follows: The prosenting atsorney fiv the
county of Walla Walla shall receivo a salary of five hoandred dollars;
the proseenting attorney for the eounties of Colnmbia, Garfield and
Aratin ghall veceive a yearly salary of five hnndred dollars; the prose-
euting atioFney for the connty of Whitinun shall vecvive a yearly salary
of five hundred dollurs; the progecuting attorney for the counties off
Spokane, Lineoln, Dunglas and Stevens alidl receive a yearly salary of
five handred dollarsy the procecuting attorney fur the cunuties of Clurke,
Skamnnia, Klickitat and Yakima shall receive o yearly salary of nine
hundred aned ditry dollars; the prosecoting attorney fur the counties
wi Mason, Chelialie, Pacitic, Wahkinkum, Cowlitz and Thurston shall
reeeive n yenrly ealary of seven hundred and fitty dollars; aud
the proseenting attorney for  the connty of ILewis chall veceive a
salary of hree limndred dollars; the proseenting attorney for the connty
of Pierce shail receive a yearly salary of five hnndred dollars; the pro-
pecnting atturney of the emnties of King, Kiteap and Snohowish shall
receive n yearly salary of nine limdred dollars; the proseenting artor-
ey for the counties of Jefferson, Island, Clallam, Skagit, San Jnun
aud Whateomt shall veceive a yeuwrly ealavy of six hnndred dollarsy said
rrims to Le prtid quarterly, ont of the territorial trensury, ont of any.
funds in the treasury net vtherwise appropriated, upon preseutation to
the tervitoria] trensurer of the pruper warrant thercfor, which warraut
ghiall be paid in its rcgnlar nnmerieal order. ‘

Sxo. 22, Each prosecating attorney shall veceive for his services
in proveenting awd defending civil aetions, for any connty within lis
district, and for legal advice to board of connty evmmiselimers, and..
eounty aud precinet utieers, and for such other dutiesas may be reqnired
in seetions twelve and thivteen of this act, ant any other duties tinposed
by law, the fulluwing smins anunally to be paid ont of the county treas.
ury of each connty within lis eonnty or district, on the warrant of the
eonnty auditor of any rueh conaty, who shnll take said prosecuting
attorney’s receipt for the amount of said warvanty that is to eay. in
countivs where the papulation is one thousand or less, the snm of fifty
dullars, und for any additional nnmnber of jnhabitants above one thou.
gand, at the rate of twenty-five dollars per thou=und, out of any money
in the general fnod of the connty, not otherwise appropriated; lie shall.
also be cotitled to receive for all wimounts collected by hon tor the terri.
tory, or for Lis county or district, ten per cent, on ihe amonut collected
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Provided. That'in the eounties of Walla Walla, Wliitman, Célnmliin,
‘Garlield, Spokane, Stevens, Lineoln and Asotin  the jwosecuting attor.
neys slill-reeeive the sune of -seventy-five dollurs where the population is
«one thevaand or lessyand for any additional nvumber of inhabitants dhove
-one th -usand at'the rato of fifty dollars per.thouvsand.

Sre. 23, Eaeliprosecating attorney, .elected nuder ‘this act, may
appoint one or move-deputies, it 1o exceed two, who ghall ‘have the
same power in all.respeats.as their wrineipaly the :appointment shall bo
in writing,-and shall be sizned by the proseenting .uttorney, and -ghall
be filed intthe anditois.éffice.of the connty wheretheconrt iz héld., Ila
may revike 'the-appointment.of any -deputy at-will, by avfiting filed in
the same affice,  Each deputy.shull be qualiied .as provided in section
sevenof ‘tliis net, antl shall, belure enteiing -upon 'Lis diities, take ‘the
oatli of office, which-shall:be-endursed wpon his-zppointment.  The-pros-
ecating attorney may tike from-each of his depufies & bonil with sme.
ties tor :the faithtal perfurmance of lis -duties; bus ‘the prosecntin
attorney and ‘the sureties on'his.bond shall beTivhle for -all the .offieidl
acts.af his deputy: Drevided, Such depnty-shall-receive ‘his -eompen-
sation from liis principal, and no additiondl -fees .or .ealary shall be
allowed any prosecnfing-attorney for-such-purposes.

'Bro. 24, The proseenting.attorney,when not ‘in -attendance mpen
the district court,-shall-insfitute and prosecute proccedings:before mag-
istrates fur-the arrest.of persons charged -with,-or ‘reasonably suspectotl
of, pulilic offenses, when he has'information-that:any -such cffense hag
been eommitrel, and shall fur that ‘purpose *attend when requiived by
them.  The prosecuting.attorney shall also -attend and -appenr before,
and grive wlvice 'to, the grand Jury when eases are presented to-them for
their eovgideration, and shall draw all indictments when -required by
the grand jory. It -shall be the .duty .of the proseeuting attorneys,
eleeted -under this act, to carefully tax all eost bills in erimindl cnres
arising in théir respective countics or districts,-and ithoy shall .take .eare
that no nseless witness feea .are:taxed .as part of snch -enses, and that
the cffieers, nnthorized to execute process, tax no oiler or greater fees
than the fees allowed by Jaw:  Ppovided, That, if -they.are not present
at the trial .of any eriminal case, before -any jnstice .of ‘the peare,
and the cost bill in sueh last cnse is lodged with the connty -comnis-
sioners for sueh payment ‘the sail proseenting attorney shull have the
right to rreeive and retax fhe snwe,-and it is made his dnty so to de,
if the hoard of eounty cosunissivners deewn the bill exorbitaut or iinprop-
erly taxed,

Bre. 5. "The -proseenting -attorneys 'heretdfire éleeted, and now

-exerciring the duties of tlie oilice of ‘prosecuting attornew, shall contiune

in ofifee, until the gecond Munday in Junnary, one thousand eicht
v . - . - T
Imnr}r‘cd and eighty-five, and il their successors are elected und
gualified,
Bee, 26, Na.other or preater foes or salary, than herein provided,
I'shall ba allowed or paid to any prosecnting attorney in this territory,
Sie, 27, All nets and parts of aets in any manner econflicting with
the provisions of this net be, and the same are Leveby repealed: Prow
vided however, That nothing herein contuined ehnll be constraed as
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ropeiling one-aet.or-part of .an act imposing an additiondl dnty.on pros.
weciting attorneys: LProided Further, That the provisions contained
iin sections 12,13, 14, 18 and 22 of this act .shall not .apply to any .of
theeonnties.composing the second judiclil district.

‘Buc. 28. This.act shall tuke effeet and bein foree from.and after ite
IPRIsaze,

Approved Noveniber 28, 1883.

AN ACT
O 'PROVIDE ‘FOR THE CONSTRUCTION.OF:DITCHES, DRAINS. OR WATERCOURIEE,

Brorion 1. Be it enacted by the Legislative Assembly -of the Ter-
witnry.f Waskington: “That-the county commissioners of wny county
in:the territory shall have power to cause:to. be estdblished, located angd
.eanstructed, for.agricultural .or sanitary .purposcs, as heveinafter pro-
vided,:any diteh,.drain, or.waterconrse within said couunty.

Bue. 2. Any person-owiding, possessing,or.oceupying any swamnp,
wet, nrsly, cor overflowed lands, in the territory, who rhall desire to
-driin.the rame, when he-shall deem it.necessary, in ordor thereto that a
«ditel), o drain, shonld. be. opened. throngh:iands belonging to.othor per-
-0, in.case:the owners.of sdid lands .shall. refuse-to pertmit.the opening
cof gaid. ditch or.drain,-throngh the same, or.it the-parties cannot agree
upon ‘the terms :thereof, he .shall make application in writing, to the
iboarG- of veounty commissioners, of the .connty, ‘in which such swamp,
wwet, marsh, or.overflowed lands shall be situated, to enguive and deter-
mine whether such swamp, wet, marsh, or overflowed lands, ave n soures
.of Jisease, und whether the public liealth wonld be promoted by drain-
iing the -sane, .or whether sueh ditch or drain is necessary for the
proper ¢ilvation -of the same, and whether the permnneat  ascessed
value of the same -would Le incrensed by such drain said -application
shall be filed with the county anditor, together with a good and sufli-
eient bond, conditioned to pay all costs and expenses of location angd
appraisement, should the county comimissioners grant said applieation,
at Teast thirty days before u regular meeting of the board of county
.commissioners,

.Bro. 8. That said application shall contain a ‘deseription of -the
Jands.to' be drained, the premises through which it will be necessary for
the said ditches or drain te be construeted, and -the owner . or owners
thereot, it known, and in a elear, eoncise manner, the facts showing the
necessity of said ditch, or drain, and shall be verified by oath ot - the
applicant. Twenty days’ notice of said application shall be given to
the owners of the lunds, affected by said diteh or.drain. Upon
the filing of snch application and "bond, the county anditor shall pre.
pure the necessary number of notices .for the applicant, who shall cause
.one -such notics to be given to the owner, of each traet sought to be
;affected, by the proceeding; the notice ehall state, substantially, the
prayer of the application, and the time and place, when and- where, the
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gither party, be transferred to the court at which said action
should have been commenced if this act had been in force,
and thereafter all proceedings shall be had therein at the court
to which said transfer is made, as though said action had been
commenced in said court,

Sec. 15, That this act shall take cifect and be in force
from and after its approval by the governor.

Approved January g, 1886,

IN RELVTION TG PROSECUTING ATTORNEYS, DEFINING TITEIR
DUTIES AXD FINING THEIR COMPENEATION.

Be it cuscted by the Legistative Assenbly of the Territory
of Washingeon:

Suzemox 1. That at the general election in this territory
in the year one thousand vight hundred and cighty-six for dele-
gate to congress, und every (wo vears therenfter, there shall
be clected b\‘ the qualified clectors in the district comy 1'|ﬂmg
the countics of Walla Walla and Franklin, once prosecuting

attorney,  In the district comprising l.hL counties of "ﬂp')iutm:

und Stev ens, one provecuting attorncy.  In the district com-
prising the counlies of Lincoln, Douglas ard Adams. one
prosecuting atiorney.  In the district (.nmp"hmg the countivs
of Garlicld und Asotin, one prosecuting attorney. in the
district commmug ihe coonty of Whitman, one p:'mu,utmg
atteiney.  on the district comprising the county of Columbia.
one proszculing atlorney.  In the district (,ompi'wn;r the
counties of Yokima and Kittitas. one prosccuting aliomer,
In the district comprising the counties of Clarke. Klickitat
and Skamania. one prosecuting aitorney, o the district cony-
prising the counties of Lewis. Cowlitz, Mazon and Thurston.
one P"O‘L.LLUH” attorney,  In the disirict comprising the
counties of Wuhkinkum, Chehalis and Pacific. one prosecuting
attorney.  In the district comprising the county of Terce. ong
prosecuting attorney. In the district comprising the counties
of King, Kitsap and Snohomish, onc prosecuting alterney.
In the district comprising the counties of Jefferson, Clailam
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Island and San Juan, one proscemting attorney. In the district
comprising the counties of Skagit and Whatcom, one proscut-
in g attorney.

Sec. 2. No person shall serve as prosecuting attorney
under this act who has not been admitted to practice as an

“attorney-at-law in the supreme and district courts of this ter-

ritory, and who is not a resident and qualified elector in the
district for which he is elected.

Sre. 3. The prosecuting attorney for the district com-

" prising the counties of Walla Wallaand Franklin shall receive

an annual salary of seven hundred and fifty dollars. The
prosecuting attorney for the district comprising the counties of
Spokane and Stevens shall receive an annual salary of seven
hundred and fifty dollars. The prosecuting attorney for the
district comprising the counties of Lincoln, Douglas and
Adams, shall receive an anoual salary of five hundred dol-
lars. The prosecuting attorney for the district compris-
ing the counties of Garfield and Asotin shall receive an
annnal  salary of five hundred dollars. The proseenting
attorney for the district comprising the county of Whitman,
shall receive an annual salary of seven hundred dollars. The
prosecuting attorney for the district comprising the county of
Columbia shall receive an annual salary of five hundred dol-
lars. The prosecuting attorney for the district comprising the
countics of Yakima and Kittitas shall receive an annual salary
of seven hundred and fifty dollars, The prosecuting altorney
for the district comprising the counties of Clarke, Khckitat
and Skamania shall receive an annual salary of eight hundrec
dollars. The prosecuting attorney for the district comprising
the counties of Lewig, Cowlitz, Thurston and Mason shall
receive an annual salary of eight hundred dollars, The
prosecuting attorney for the district comprising the counties
of Wahkiakum, Chehalis and Pacific shall receive an annual
salary of five hundred dollars. ‘The prosecuting attorney for
the district comprising the county of Pierce shall receive an
annual salary of seven hundred and fifty dollars. "The prosecut-
ing attorney for the district comprising the counties of King.
Kitsap and Snchomish shall receive an annual salary of twelve
hundred dollars.  The prosecuting attorney for the district com-
prising the counties of Jefferson, Clallam, )I,sland and San Juan
shall receive ap annual salary of five hundred dollars, The
prosecuting attorney for the district comprising the counties of
Skagit and Whatcom shall receive an annual salary of five
hundred dollars, Said sums o be paid quarterly out of any
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funds in the territorial treasury not otherwise appropriated, upon
presentation to the territorial treasurer of the proper warrant
therefor, which warrant shall be paid inits regular numerical
order,

SEc. 4. Each prosecuting attorney elected under this act
shall before entering upon the disahar%e of the duties of his
office take and subscribe an ocath, faithfully to discharge the
duties of said office, and shall enter into a bond to _the Territory
of Washington in the sum of five thotirnd dollars, condi-
tioned that he will faithfully discharge the cules of his office,
to be approved by the judge of the disirict for which he is
elected, which said oath and bond shall be filed in the office of
the auditor of the territory.

Sec. 5. Each prosecuting attorney shall be the legal
advisor of the board of county commissioners for the county or
district for which he was elected; he shall also prosecute all
criminal and civil actions in which the territory or any county
within his district may be a party; defend all suits brought
against the territory, or any county composing his district and
prosecute all forfeited recognizances, bonds and actions for the
recovery of debts, fines, penalties, and forfeitures aceruing to the
territory, or any county within his district: Previded, The com-
missioners of any county may employ other attorneys, when
they may deem it for the interest of their county.

" 8Eec, 6. The prosecuting attorney of any counly or dis-
trict, from which an appeal, or writ of error is taken to the
supreme court, shall appear in behalf of the territory or county
in the suprere court, 1 all cases in which the territory or any
county in his district is interested, and prosecute or defend the
same as the case may be. '

Sec. 7. Each prosecuting attorney, when required by the
board of county commissioners of anyv county in his district, or
by the president of such board, shall give to such board of
county vommissioners in writing if so required, his legal opinion
touching any subject which such board of county comrmssion-
ers may be catled or required to act upon relating to the manage-
ment of county affairs.

See. 8. The prosecuting attorney m each county or dis-
trict is hereby required to give legal advice, when required, to
all counly and precinct officers, and directors and  superintend-
ents of common schools in all matters relating to their official
business; and when so required, he shall draw up, in writing,

all contracts obligations and like instruments of an official
nature, for the use of said officers.

Skc. 9. It shall be the duty of the prosecuting attorney
to visit, once in each year, the offices of the county auditors of
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the several counties in his district, and he shall then examine
the official bonds of all county and precinet officers on iile in
such offices, and it is made bis duty to re pori to-the board of
county commissioners of their u_-vputl\t_' eouantics suy defect in
the bonds of aay public offiver in such county. He shall also
once in each year, examine the public records, and books of the
anditor, asscssor, treasurer, superintendent of  common schonls
and sheriff of eavh county in his distrivt, and report to the
board of couniy commissiviers of their respective counties
any failure, refusal, omission or neglec of such olfivers
such records and books as required vy law.

Sk, 10, Whunever a petidion for divore: remains unde-
fended, it shall be the duty of the prosceuting attomey to resist
such p::tition.

SEC, 110 No prosecuting attoroey shall be allowed to

onguct ﬂm suit for divorce onthe part of the putitioner or appli-
eint, in thL courts of this tcrmor\', nor shall anyv partner in the
pracice of the law, or attorney having his office with the Prose-
cuting attorney of this territory e allowed to promuw any
wuit in bohalf of the petitioner or applicant for a divorce in the
courts of this territory.

See. 12, No proseenting attorney shall receive any fee or
reward from any person, on “behalf of any prosuuimn, for
any of his official services, except as provnde in this act, nor
shall he be engage
civil action depending upon the same fucts
cution,

Sec. 13 Igach prosucutin«r attorney shall, on the thirty-
first duyv of December in each year, make to the governor of
the Luntm\ a4 report setting forth the amount and the nature
of husiness tr dn'-".ﬂt,t.,d by him in that year, with such other
stutements and suggestions as he may deem useful,

Arce L. When any  prosecuting  attorney  fails  from
sicknuesa, or other cause, to attend a term of the district court
of the district or county for which he was eleeted, or is
unable to perform his duties at such term, the court or judge
may appoint some gualiicd person to discharge the duties of
such term, and the person so appointed shall receive a com-
pensition to be fixed by the court, to be deducted out of the
territorial salary of such prosecuting  attorney, not exceed-
ing, however, one fourth of the quarterly salary of such pros-
u,utmg ’Lttum{.}

SEC. 15 5. ‘Whena vacancy occurs in the office of prosecut-
ing dttt)l‘nt_\‘, in any district or county, it shall be the duty of
the governor to appoint some qualthd persen o d:hdw..u'gc the

to keep

"4 party in any
as a criminal prose-
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duties of the office, until the next general election for dulegrate
to congress, and until another prosecuting attoraey shall be
clected and  qualified:  Provided, That the person so ap-
pointed shall be duly qualified as provided in scction two of
this act.

See 16, Every prosvcuting attorney shall receive for his
services in prosecuting and  defending civil actions, for any
county within his district, and for legal advice io board of
county commissioners, and county and precinet officers, and
for such other duties as may be required in sections seven and
eight of this act; and any other duties imposed by law, the
following sums annually to be paid out of the county treasury
of cach county within his county or district, on the warrant
of the county auditor of any such county, who shall take
said progeculing attorney’s receipt for the amount of said war~
rant; that is to say, in counties where the population is one
thousand or less, the sum of tifty dolars, and for any additional
number of inhabitants above one thousand at the rate of twenty-
five dellars per thousand, out of any moaey in the greneral fund
of the county not otherwise appropriated; he shall also be enti-
tled to recerve for all amounts collected by him for the territory,
or for his county or district ten per cent. on the amount collected.

Sgc. 17, Each prosecuiing attorney elected under this act
may appoint one or more deputies, not to exceed two, who shalt
have the same power in all respeets a8 their principals the ap-
pointment shall be in writing, and shall be signed by the proses
cuting attorney, and shall be filed in the auditor’s oflice for the
county where the court is held, e may revoke the appoint-
ment of any depuiy at will, by writing filed in the same  offce,
Each deputy shall %E qualified as provided in section two of this
act, and shall, before entering upon his dutics, take the oath of
oflice, which shall be endorsed upon his appointment. The
prosecuting attorney may take from each of his deputies a bond
with sureties for the faithful performance of his duties; but the
proseeuting attorney and the sureties on his bond shall be Hable
for all the official acts of his deputy: Provaded, Such deputy
shall receive his compensation from his principul, and no addi-
tional fees or salary shall be allowed any prosecuting attorney
for such purpose.

See. 18, The prosccuting atiorney when not in attendance
upon the district court shall institute  and prosecute proecedings
before magistrates for the arrest of persons charged with or rea-
sonably suspected of, a felony when he has information that any
such offence has been committed, and shall for that purpose
attend when required by them. The prosecuting attorney shall
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also attend and appear before and give advice to the grand jury
when cases are presented to them for their consideration; and shall
draw all indictments when required by the grand jury. It shall
be the duty of the prosecuting attorneys elected under this act
to carefully tax all cost bills in criminal cases arising in their
respective counties, or districts, and they shall take care that no
useless witness fees are taxed as part of such costs, and that the
officers, authorized to execute process, tax no other or greater
fees than the fees allowed by law: Provided, That ﬁ they
are not present at the trial of any criminal case, before any jus-
tice of the peace, and the cost bill in such last case is JTodged
with the county commissioners for such payment the said prose-
cuting attorney shall have the right to receive and retax the
same, and it is made his duty so to do, if the board of county
commissioners deem the bill exorbitant or improperly taxed,

Swe. 19, The prosecuting attorneys herctofore elected and
now exercising the duties of the office of prosecuting attorney,
shall continue 1n office until the second Monday of January, one
thousand eight hundred and cighty-seven, and untl their suc-
cessors are elected and gualified.

Skc. 20, No other or greater fees or salary, than herein
provided, shail be allowed or paid to any prosceuting attorney
in this territory.

Sro, 21. It is further provided in this uct that the prose-
cuting attorney for the conntles of Clarke, Skamania, Klickitat,
Yalima, Kititass shall receive for the year 1886 the sum of ten
hundred and fifty dollars, 1o be paid out of the territorial (reas-
ury in the manner prescribed in this act for the payment of sala-
ris of prosecuting atlorneys.

see. 22, All avls and parts of acts in conflict with the pro-
visions of this act are hereby repealed, saving the said terms of
the prosecuting atweneys in oftice as in section nincteen hereof.

Sre. 230 Uais act o ieke effect und be in force from and
hter its pussagre and approval.

Approved February 4, 18496,

AN ACT

TO CREATE A DISTRICT COURT FOR THE COUNTY OF ASOTIN AXND
_ DEFINING THE JURISDICTION THEREOR.
Be it enncied by the Legislative Assembly of ihe Terrilory
of Washingion :
SecTion 1. That a court be and the same is hereby ere-
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ated and established within the county of Asotin, to be called
and known as the district court for Asotn county.

Sgc. 2, That the said district court shall have jurisdiction
within said eounty, of all matwrs, actions and causes, excepw
those in which the Upited States shall bz a party, in the suowes
manner and to the samz exient as other disirict eourts in  the
first judicial disirict have, and all prozecdings therein shall be
soverned by, and subject to the same lawa, rules and regulations
in all respects as other district courts in said district.

Sre, 3. Thal the said district court shall be held by the
judue of the firat judicial district and said judge shall appoint a
clerk of said couri, who shall hefore entering upon the duties
of such office, take and subweribe an oath to [faithfully dis-
charge the pamy, and shall give a bond or other socurity
in such sum ad muwmner os e judge of said court may
direct szl sl keap his olfize at the county seat of xuid conntys

Ske. 4o The regular term of suid cowrt shall be held w
the county seat of sl county on the first Monday in April and
the third Monday in Ocotober in cach veur, and shall hold until
the business of the term 8 trisacted, unlods sooner adjourned.

Sec. 5. All act and parts of acts in conflict with this act
are herehy repealed,

Sec, 6. This act shall ke effect and bs in foree from and
after its passage and approval.

Approved February 4, 1886,

AN ACT

TO PROVIDE FOR A TERM OF THE SUPREME COURT OF WARH~
INGTON TERRITORY, FOR THE YEAR A D, 1836,

Be it enzeted by the Legislelive Assembly of the Territory
of Frashiugton:

Sperioy . That a regular term of the supreme court
of said territory shall be held at the capital of said territory,
commencing on the second Monday of July, A. p. 1886, and
continuing for not less than two weeks therealter and until alf
the business is disposed of, including all causes that would

1]
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the aven which he would be entitled to purchnse would be goy.
eried by the léngth of the line of ordinary high tide 'included be.
twoen. the side lines of his upland holding, sud his petition ghoulq
show that the area he seeks to purchase lies & front qf such wpland
holding. T do not sse how this can be done excepting by describ.
ing the proposed area by metes and bounds, even if the law dig
not apecifically requive: it

If the proposed purchaser belongs to the second olass above
gpecifiad, his petition should show the nature and extont of his im.
. provements, and should deseribe the avea so improved by him by
moates ped bounds. If the tide lunds have heen platted and strenty
laid out, it would not be improper for the petition o show how
the avea applied for ia sitnated with reference to the plat, but the
luw doea not rsem to require that 4o be dons.

‘What X have heretofors said with referenes to persona helonging
" o the firet olass will apply to petsons of the. third class, excapting
that the petition in such onge should sbow what lands the wpland
preprietor would heve been entitled to purehase if he bad not son-
veyed his right to the a,pp]ma.ut. . .

Very tespectfully, W. O. Jowas,
Attorney Genersl

Orproz ov Arconysy GevERAL,

. December 96, 1691,
Hom, AW, Buddpess, Port Townsend: -

Desw Sm—1 am in recelpt of your sommunication of recent
dote stating that you have been employed by the comuty commis-
slonars of Island county as their county attorney, and yom inquire
if you oan logally perform the duties of said office, notwithstanding
the faot that you resids in micther county. .

. Section 5, pagn 8.1, Lawe of 1885-8, provides as fol.lows,

“The commissioners of any couaty may employ other sbtornays, when
they deem it for the interests of their counky.”
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ully, W. 0. Jonua,
Attorney General.

Jericn 0F ATTORNEY GHENERAT,
Desember 26, 1881,
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Tnagranch ae there is no practioing lewyer vesident in Ieland
county, it is manifestly the duty of-the cownty commissioners to
stmploy other lawyers to agh ae attoxneye for Island county. And

. there can be no doubt that when so employed in pursuancs 6f the

provigions of law, he .ha.'ﬂ {ull power to represent the county snd
gtate in o}l legal proasedings within thet jurisdiotion. - Tt would be
manifestly waeless to exapower the conrty commigtioners to amploy
other attorneys # necessary unlese such other attorneys conld Jegeily
perform the duties which the T fmposes upon the connty pttornay.

Sagond: You inguive whether the master of o steamboat, having
his residence on ghore, it liable to pay vosd poll {ax.

Beotion 7, page 828, Laws of 1888-00, provides that the county
sommisgioners shall annually levy upon each mala person over
twenty-one years and undey ffty years of age, exeapt paupers, ete.,
found in each road dlswrieh during the time for the collection of
road poll taxes for that yesr, an srmual Toad poll tax of two dobars.
' Andl evary sich pevson in & road distriot who hws not paid the swme
in some other dfstriss ranat pay the amount of the road poll fax go

_lovied.

T am mmable to see any possible ground wpon which the suaster
of a gtenmboat vesidihg within this state can claim to be exempt
from paying » road poll fax. Hae is clearly within the requivements '
of the gection, quoted, and the constituticnality of that provision
has never been quastioned, so far ag I am advised, by suy ons.

Very, respeetfully, W. 0. Jowss,
Attorney General,

OFrFICE OF ANTORWEY . GRENERAL,
- Desember 80, 1891,
Hon, R. B, Bryan, Supt. of Public Instriiotion, Olympia:’
Dxar Sre—7 am in recsipt of your communication of revant date
in which you gubmit for ury advics the following Inguiries:
¢ Pergt: T oage o school district having a bonded indebtedness,
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OPINIONE, 1907-1808 118

The situation certainly is peculiar, Before resorting to some
make-shith policy the commissioners should prevail, if possible,
upon. some attorney to accept the position of county atbormey
and qualify es requived by law. Any other eourse is Heble to
restlt In imfortunate conphoations.

I is noeessary, mader the statute, for the proseauting attor-
ney to certify and fle the inforiations. EHowever, if no one can
be prevailed upoen to necept the office’ of comnty atiorney we be-
Yeve the court would havs authority to - a.ppnmt gome attorney
and to compel him to act under sectiohs 4785, volume 2, of
'Balhngers Code, as We]l ag’ un&er the gerieral powers of the
court.

“Doubfiess, Iv. addition to the miatuibry proinds avthoriming the
aetion of the ceurh in appolnting apeciel counpgsl, any réason which
would disqualily-the prosecubing abiornsy slilee common to the geps
eyel offce of an attorney .In hig condnch of a sduss, wonld justify such
agtion of the courl! Slais . Heaton, 21 Wash. 89,

So far as representing the county in «ivil actions is sonrerned,
upon faikure to soctire some ohe td adeept the position of prose-
citing attorney the commissioners wonld probably have general
sathority to -hirs some ome to look after the business of the
county and pay him s reasoneble compensation thersfor.

Bestions 842 and 486, volome 1, Ballinger’s Code.

OPINION NO. 108,

Opirion rendered May 13, 1907, by J. B. Alexander, to Mr.
L. D. Brown, county assessor Beﬂingha.m, Woshington.

Ynur commumication of the 8rd inst., addressed to the attor-
ney general, received and reférred {:o me for snswer.

~ Your offieial legal adviser is the proséaiting attorney of your
cnunty, and it is not within the official ditty of thés office'to adk
vise, exeept thiough 1l Prosecu’c.mg sttorney’s office. HOW-
ever, with the consent of the latter we réjply o

Youringuiry ‘reads ot follows: R

“Tn the métter of yes] eptate, nhsessed end valnod .in_f.ha even nw;"dﬁu-

bared yesr (viz. 1906 in this caye) as acreage, whoers @ part or sl of &
tract go peséused mild. valued ap daredge in Dlatied inte lots and blodls,

R it a2 VA BT AT )




S S

v

14 ATTORNEY GENERAL

and must be 5o entared wpon the 1807 assessment gnd tax rall, by what
msthod or milg i6 the assessor to dstermine the 1907 valuation to e
pleced upon sach lots and blocks?

. "Phak i to sey, must the apgsessor, in erder to dstermine.tha 1907
yaluetion, do go by dividing the 1906 valuafion of thd aoreaps platted
by the nomber of lote (the lots being of the same aren and valus)
ghown on the plat of the trast so platted, or muay he value such newly
platted lots on & bapis of their value March 1, 1007, and at a value
egual to end untform with the 1908 waluation of other lots and Dlocke
adjcining or in the near vicinivy, or otherwisel”

The statuie seeme to make 1o provision for the valnation
oftener than owce in two ‘years, and that on tha even numbered
year unless a vevalnation iy made by the board of cqualization.
An exception is to be formd in case railrosd lands are platied,
as you will note by reference to section 8681 ¢f Pieree’s Code.
This exeeption, however, is not material to your inguiry in this
ingtance. ) o oo

Tt would peem that the proper way of assessing separate lots
is.ps first suggested by you; & ., that the assessor segregute
the lots upon the roll and determine the 1307 valuation by di-
viding the 1908 valuation of the acrenge platted by the mumber
of lots (the lots being of the asme ares and value).

If & change in the valnation showld appedr necessary to make

. the same uniform with the Jots snd blocks adjoining or in the

near vicinity, this woold be n matter for action by the hoard of
equalization.

et

OPINION NG, 110,

Opivion rendered May 11,‘ 1607, by J. B. Alexander, to M
Stephen B. Chaffed; Sunnyside, Washington,

The attorney general is in receipt of your favor of the B0th
ult., and bas requested me to answer the sems.  We hesitaie to
express an officia] opinion upon the gquestion, not because of any
Iaboy involved for this office, Tut heeatise it is not within the
duties of omr office to advise, except through the channel of the
prosecubing sttorney of your county, but with his consent we
advize as follows: R :

You inguire a5 to the validity of ordinanse nuwmber mine of
the town of Bunnyside, spproved November 8, 1002, which or-

v
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~ County Planning Council—Employment of Special Attorney
Olympia, Wash., September 16, 1937,

Hén. Ralph E. Foley, Prosecuting Attorney,
Spokane, Washington.

Dear Sir: We have received and given attention to your
letter inguiring of the power of the county planning commig-
gion, which letter iz as follows:

*We would like to have your answer lo two guestions:

“1, Can the- County Planning Council employ an attorney?

“g, If your snswer to the first guestion is ‘yes’ could a deputy proge-
cuting attorney be appointed and hold both positions and be paid by the
planning beoard in addition to his regular salary as deputy prosecuiing
attorney? And let it be assumed that the fotal of both his deputy prosecutior's
salary and his compensation as planning council attorney would amount to
more than that of the prosscuting attorney.

“The county commissioners pay their engineer $400.00 per month; the
county doctor, $350.00; the chief accountant, $200.00 and they seem willing
to pay the writer who has been their legal adviser for fen years compensation
equal to the above professional help if it can be legally done.”

The county planning commission is authorized under chapter

44, Laws of 1935, in case the county commissioners decide to

organize such a commission under section 2 of the above act.
The commission when organized is solely and strictly an advis-
ory body of the county, and is an agency of the county, and its
members are to the extent of their authority county officers or
employees. _

The commission being a county agency and the.members
being county officers or employees appointed by the county
board, it must necessarily follow that the commission and mem-
bers within their official powers and in connection with their
official duties are entitled to the advice and services of the
prosecuting attorney of the county unless the statutes imposing
duties upon the prosecuting attorney should make some excep-
tion as to such officers or employees.

Turning now to the constitution and statutes of the state
authorizing and governing prosecuting attorneys, we find various
provisions of constitutional and statutory law relating to prose-
cuting atforneys,
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The Washington constitution, article 11, section 5, as amended

by the 12th amendment is as follows:
© “The legislature, by general and uniform laws, shall provide for the H
election in the several counties of boards of county commissioners, sheriffs,
county clerks, treasurers, prosecuting aitorneys and other county, township
or precinet and district officers, ag public convenience may reguire, and
shall prescribe their duties, and fix their terms of office: Provided, that the
Legislature may, by general laws, classify the counties by population and
provide for the election in certain classes of counties certain officers who shall
exercise the powers and perform the duties of two or more officers. It shall
regulate the compensation of all guch officers, in proportion to their duties, and
for that purpose may classify the counties by population. And it shall provide
for the strict accountability of such officers for all fees which may be collected
by them and for all public moneys which may be paid to them, or officially

come into their possession.” ‘

The constitution having required the legislature to provide
for prosecuting attorneys, regulate their compensation and
prescribe their duties, it becomes necessary to examine the acts
of the legislature under such clause of the constitution.

Rem. Rev. Stal., sections 112 to 116, inclusive, constitute the
original act on the subject but they throw merely a general
light on the inquiry. Rem, Rev. Stat., sections 4127 to 4138,
constitute a more specific and elaborate set of laws governing
prosecuting attorneys. Section 4130 sets out the general duties
of that office and is in part as follows: “Each prosecuting at- 11
torney shall be the legal adviger of the board of county commis-
sioners for the county for which he was elected.,” Section 4131
further sets out his duties and is as follows:

“Bach prosecuting attorney, when required by the board of county
cornmissioners or by the president of such board, shall give o such board of
county commissioners, in writing if so required, his legal opinion fouching any
subject which such board may be called or required ifo act upon relating to
the management of county affairs.’
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Section 4132 requires the prosecuting attorney “to give legal
advice, when required, to all county and precinet officers, !
* % %Y Other sections of the statutes also treat of his duties K
on points not directly involved in this inquiry. Section 4138

prevents him from receiving additional compensation and is as
follows:

“INo prosecuting attorney shall receive any fee or reward from any person,
on behalf of any prosecution, for any of hig offical services, except as provided, ;
in this chapter, nor shall he be engaged as attorney or counsel for a party I :
in any civil action (or for) a party fo any criminal proceedings depending |
upon the same facis as such criminal {civil) proceedings.”
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The county planning commission being merely advisory to
the board of county commissioners, and the county commis-
sioners having the right to the services of the prosecuting at-
{orney, all hecessary legal seérvices to the planning commission
are reguired and provided for by the statutes above mentioned.
It would be unreasonable to say that under the above statutes
the commission could hire an attorney to advise them in their
duties of advising the county commissioners who are in turn
amply provided with legal services through the prosecuting at-
torney. It accordingly seems plain to us that the county plan-
ning commission has no authority to employ an attorney unless
such authority is granted by chapter 44, Laws of 1935, supra,

Now turning again to chapter 44, Laws of 1935, we find that
section 10 contains the principal grant of power to the county
planning commigsion and this power or authority is largely in
investigating conditions and matters, assembling data, contact-
ing the state planning council and making recommendations to
the board of county commisgioners. The only authority for the
employment of help by the county planning commission is found
in section 4 of the act which is as follows:

“The expenditures of any commission or regional cominission avthorized
and established under thig act, exclusive of gifis, shall be within the amounts
appropriated for the purpose by the coumcil or board. Within such limits,
any such cotnnission is awothorized to employ such employees and expert
consultanis as are deemed necessary for its work”

To our roinds it is manifest that the parties whom the county
planning commission is authorized to employ under the above
section are merely such employees as are necessary to perform
their duties as set out in section 10 of the act, and are really
employees of the county under the control of the county com-
missioners. By no rules of statutory construction can we arrive
at the conclusion that chapter 44 authorizes the county planning
commission to employ an attorney. On the other hand, if
chapter 44 is construed o create a separate county office or
agency such as would be independent of the board of county
commissioners, the statute itself might be held unconstitutional
under State ex rel. Egbert v. Blumberg, 46 Wash. 270, and State
ex rel. Scofield v. Easterdey, 182 Wash. 209. In view of the
foregoing, your first question is answered in the pegative,
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While the above makes it necessary to answer your second
question, we may add that it appears $o us that the prosecuting
attorney and his deputies with such salary as is provided by
law and the board of county commissioners, must render all
legal services that the county planning commission may reason-
ably require. G. W. HamruTow, Attorney General,

By Gro. G. Hanwaw, Asst. Attorney General.

Washington State Board for Vocational Education—
Plan of Operation

Olympia, Wash., September 16, 193%7.

Hon. Stanley F. Atwood, Chairman, Board for Vocational
Education, Olympia, Washington.

Dear Sir:  You have submitted to us a document entitled
“Washington State Board for Vocational Education, State Plans
for Vocational Education and Vocational Rehabilitation under
the Smith-Hughes and George-Deen Vocational Education Acts
and the Voeational Rehabilitation Act.”

We have examined this plan and call your attention to our
letter of July 18, 1937, regarding a proposed plan then under
consideration which differs somewhat in its administrative setup
from the one submitted at this time. Al the defects of the
former plan are carried over into this one. The first paragraph,
on page 1, relating to the executive officer, leaves out a consider-.
able and very material portion of the dufy of the executive
officer. -

The superintendent of public instruction shall be the chief
executive officer of the state board for vocational edueation and
shall appoint, with the approval of said board, the neccessary
experts, assistants and employees o carry out the provisions of
this act.

The plan under congideration entirely ignores the state
superintendent of public instruction, except that it calls him, as
ex officio, the chiel executive officer and states that his only
duty is to carry out the policies, rules and regulations of the
state board for vocational education. This plan establishes a
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County Roads—Status of County Commissioners
Olympia, Wash., May 6, 1937,

Honorable L. C. Thomas, County Commissioner,
Spokane, Washington,

Dear Sir:  Your letter of April 21st addressed to this office
was assigned to me for attention during my absence in Wagh-
ington, D. C., where I represented the state before the supreme
court. On my return and on the 6th day of May I found an un-
signed copy of the same letter dated May 5th.

The first letter signed by yourself as county commissioner
agks for a legal opinion as to the authority of the county com-
miggioners in connection with a road matter and cites oral advice
given by Mr. Patrick Winston representing the state highway
department.

The nature of this question is immaterial inasmuch as the
only thing I am permitted to examine is the authority of this
office 10 answer your guestion.

As a county commissioner, your legal adviser is the prose-
cuting attorney and as he has not invited me to give an opinion
I must refer you to him, unless your reference to chapter 187
of the Session Laws of 1937 and the fact that you have talked
with a representative of the state highway department would
justify my answering your question.

It is of paramount importance that you know who your legal
adviger ig, for his asdwice alone will protect you as a public
official. .

You may have been justified in.presenting this question to
Mr. Winston, representing the department of highways, inas-
much as chapter 187, Laws of 1937, refers to the county commis-
gioners as agents of fhe state of Washington and clothes the
director of highways with certain authority in relation to county
road matiers. :

You may have been under the impression that you were
acting not as a county official, but as a state official, in which
latter event we would be justified in answering your letter,
with the consent of the director of highways, who would, in
that connection, be your superior officer.
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In determining the question of whether or not you acted as
a county official or a state official, the fact that the director of
highways is in no sense your superior officer is, in my opinion,
determinative.

Chapter 41, Laws of 1933, designated the county commis-
sioners as agents of the state of Washington for certain road
purposes which involved the expenditures of state monies, such
provisions being considered necessary to obviate the constitu-
tional objection to the levying of a state tax for a county purpose.

By uniform construction of administrative bodies involved
and opinions of this office, however, county commissioners re-
mained county officials at all times and in addition acted as
agents of the state only in connection with the disbursement
of state monies over which the director of highways had super-
vision.

Prior to'the effective date of chapter 187, Laws of 1937, there-
fore, you were required to obtain all legal opinions from the
prosecuting attorney, who, in turn, could consult this office if he
wished, and the director of highways was compelled to require
you to obtain the opinion of the proseculing attorney as to the
legalily of any matiers prior to exercising the diseretion which
the gtatutes vested in him. _

I am of the opinion that this is still the situation and that
you are still a county commissioner and acting as a county com-
missioner and & county officer while performing duties vested
in you by chapter 187, Laws of 1937.

The inclusion of practically all laws relating to the power of
county commissioners with respect to county road matters in
the state highway code did not mean that a county commissioner,
in exercising the authority so vested in him, acted as a state
official in all matters covered by the so-called code.

The justification for the code was thought to be the con-
venience of finding all matters relating to highways in one act.
I do not believe that the legislature intended to make a county
road a state road or a county official a state official. Chapter
187, Laws of 1937, is entitled “The Washington State Aid High-
way Act”” While it strengthens the authority of the director of
highways in the supervision of expenditures of state monies and
extends the authority of the director somewhat in cases where
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that extengion is necessary to procure federal monies, it in no
way relieves the county officials, whose duties may be set for‘ch
in the act, from responsibility as county officials.

Under date of April 20, 1937, the prosecuting attorney of
King county gave an opinion to the board of county commis-
gioners of that county involving their status under chapter 187,
Laws of 1837. He would not have advised them at all, of course,
if he had found that they were state officials or agents, as dis-
tinguished from county officials.

County commigsioners in the past have often sought {o obtain
in advance some suggestion from the highway department as to
the probable action of the director of highways and if a par-
ticular county expenditure were forwarded for reimbursement.
The director's opinion, if given at all, was always limited to
matters within his jurisdiction and always assumed that the
county commissioners in making the original expenditure acted
legally and under the advice of their legal adviser, the prose-
cuting attorney.

A copy of this letter is being forwarded to the prosecuting
attorney of Spokane county, as your legal adviser, and we re-
spectfully request that you take up all matters of a legal nature
with him. G. W. Hamrvron, Attorney General.

By E. P. DonnELrny, Asst. Attorney General.

Secial Becurity “Employing Units”

Olympia, Wash., May 6, 1937.

Honorable Chas. F. Ernst, Director of Social Security,
Olympia, Washington.

Dear Sir: You ask for an opinion as to what is “ ‘employing
unit’ under sections 8 and 19 of chapter 162 of the. Laws of
1937?”

The word “employing unit” is found in section 8(a), (b),
{¢),and (1), (2); also in section 19(e), (£-1), (£2), (£3), (£-4),
and (£-5).

A reading of these sections fully shows the legislative intent
of making an “employing unit” an employer of one or more in-
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Attorney General Slade Gorton

July 19, 1973

Honorable Richard King

State Representative, 38th District
309 - 77th Place S.W.

Everett, Washington 98201

Cite as: AGLO 1973 No. 115
Dear Sir:

By recent letter you have asked whether, in our judgment, a constitutional
amendment is needed in order to permit county agencies, without the approval of their
respective county prosecuting attorneys, to retain other attorneys to counsel and
represent them with respect to civil matters.

ANALYSIS

In general response to this question we are enclosing herewith a xerox copy of the
opinion of the Washington Supreme Court in State ex rel. Johnston v. Melton, 192 Wash.
379, 73 P.2d 1334 (1937), together with a copy of our opinion of December 30, 1970, to
the Skamania County Prosecuting Attorney [[to Robert K. Leick an Informal Opinion AIR-
70661]}with respect to an analogous situation. From these materials you will readily
discern the nature of the problem confronting the legislature in any attempt to authorize
the employment of attorneys by county agencies without a constitutional amendment. If
these attorneys were to be vested with any of the present powers and functions of the
prosecuting attorney as legal counsel for all county officers, then, in accordance with the
court's reasoning in the Melton case, such legislation would in all probability be held to be
in conflict with Article XI, § 5, which states, in material part, that:

"The legislature, by general and uniform laws, shall provide for the election in the

several counties of boards of county commissioners, sheriffs, county clerks, treasurers,
prosecuting attorneys and other county, township or precinct and district officers, as public

http://www.atg. wa.gov/print/7391 ‘ 2/17/2016
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convenience may require, and shall prescribe their duties, and fix their terms of office . . ."

[[Orig. Op. Page 2]]

And, as you know, the present duties and functions of the various prosecuting
attorneys do include the representation of county officers and agencies in civil matters as
well as the representation of the state in criminal prosecutions. See RCW 36.27.020.
Therefore, while it might, conceivably, be possible to enact legislation without a
constitutional amendment which would allow county agencies to employ attorneys for
certain limited purposes, it seems to us that the potential utility of any such attorneys
would be severely restricted unless they could be vested with at least some of the powers
and functions presently performed by the of the powers and functions presently performed
by the prosecuting attorneys in civil matters — and this would require a constitutional
amendment.

it is hoped that the foregoing explanation of this matter will be of some assistance
fo you.

Very fruly yours,

FOR THE ATTORNEY GENERAL

PHILIP H. AUSTIN
Deputy Attorney General

http://www.atg. wa.gov/print/7391 2/17/2016
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Attorney General Slade Gorton

OFFICES AND OFFICERS —-- COUNTY — PROSECUTING ATTORNEY -- COUNTY
COMMISSIONERS —- SUPERIOR COURT JUDGES — EMPLOYMENT OF ATTORNEY

A board of county commissioners acting pursuant to RCW 36.32.200 may, with the approval of a
majority of the county superior court judges, employ an attorney to advise the board on general
matters of its concern; such employment contract, however, may not extend beyond the term of the
board.

February 1, 1974

Honorable James E. Carty
Prosecuting Attorney

Clark County

301 Court House

Vancouver, Washington 98660
Cite as: AGLO 1974 No. 15

Dear Sir:
By recent letter you have asked for our opinion on the following questions:

"1, When a Board of County Commissioners has passed a resolution, approved by a majority of
a County's Superior Court Judges, authorizing the Board to hire an attorney, may that Board hire an
attorney to advise the Board on general matters of its concern?

"2. When approval to hire an attorney has been granted by a County's Superior Court Judges,
for how long a period of time can a resolution authorizing the hiring of an attorney be effective for the
purposes and authorities contained therein?"

We answer your first question in the affirmative and your second question as set forth in our
analysis.

ANALYSIS

RCW 36.27.020 states that:

http://www.atg. wa.gov/print/7179 2/17/2016
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i

"The prosecuting attorney shall:

"(1) Be legal adviser of the board of county commissioners, giving them his writien opinion
when required by the board or the chairman thereof touching any subject which the board may be
called or required to act upon relating to the management of county atfairs;"

[[Orig. Op. Page 2]]
RCW 36.32.200 then provides that:

"It shall be unlawful for the board of county commissioners to employ, contract with, or pay
any special attorney or counsel to perform any duty which the attorney general or any prosecuting
attorney is authorized or required by law to perform, unless the contract of employment of such special
attorney or counsel has been first reduced to writing and approved by the superior court judge of the
county or a majority of the judges in writing endorsed thereon. This section shall not prohibit the
appointment of deputy prosecuting attorneys in the manner provided by law."

By prohibiting a board of county commissioners from employing a special attorney to perform
the foregoing, or any of the other duties of the prosecuting attorneywithout the approval of a majority
of the superior court judges of the county, this statute, as we read it, impliedly authorizes such an
employmentwith the approval of a majority of those judges. Accordingly, we answer your first
question in the affirmative.1/

Turning to your second guestion, there is no time limitation set forth in RCW 36.32.200 with
respect to the duration of the effectiveness of a resolution adopted thereunder. Thus, unless the
resolution, as [[Orig. Op. Page 3]] approved by the superior court judges, contains its own limitation
its legal status asan authorization to employ a special attorney would appear to be of indefinite
duration.

Beyond this, however, we perceive in your second question the issue of whether the
employment of a special attorney by a board of county commissioners to perform the functions
contemplated by your first question will be subject to rule that,

". .. where the contract involved relates to governmental or legislative functions of the council,
or involves a matter of discretion to be exercised by the council unless the statute conferring power to
contract clearly authorizes the council to make a contract extending beyond its own term, no power of
the council so to do exists, since the power conferred upon municipal councils to exercise legislative or
governmental functions is conferred to be exercised as often as may be found needful or politic, and
the council presently holding such powers in vested with no discretion fo circumseribe or limit or
diminish their efficiency, but must transmit them unimpaired to their successors. . .." 37 Am.Jur.,
Municipal Corporations, § 66.

For the reasons set forth in our letter of October 3, 1960, to Mr. Ned W. Kimball, then legal
counsel for Douglas County Public Utility District No. 1, we believe that it will be. We are also
enclosing a copy of this letter for your immediate reference, and would direct your particular attention
to the discussion appearing on pages 5 and 6. Based upon the authorities there cited, it is our opinion
that the duration of such an employment contract between a board of county commissioners and a
special attorney employed under RCW 36.32.200, supra, as is contemplated by your request may not
extend beyond the term of the employing board.

hitp://www.atg.wa.gov/print/7179 7 2/17/2016
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It is hoped that the foregoing will be of some assistance to youw.
Very truly yours,

SLADE GORTON
Attorney General

PHILIP H. AUSTIN
Deputy Attorney General

k FOOTNOTES ***

1/In so answering this question, we are not to be taken as having passed upon the constitutionality of
RCW 36.32.200, supra. In accordance with long-standing policy, this office must presume that statute,
as any other duly enacted statute, to be constitutional until such time as it is otherwise determined by a
court of competent jurisdiction. Accord, AGO 1971 No. 12 [[to Gordon L. Walgren, State Senator on
March 16, 1971]]. We would be remiss in this regard, however, not to point out to you the possible
ramifications upon this question ofState ex rel. Johnston v. Melton, 192 Wash. 379, 73 P.2d 1334
(1937), as explained in our letter of July 19, 1973, to State Representative Richard King [[an Informal
Opinion AIR-73615]], copy enclosed.

http:/Awww.atg. wa.gov/print/7179 2/17/2016
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Attorney General Bob Ferguson

COUNTIES—CHARTERS—ELECTIONS—ATTORNEY, PROSECUTING—Authority Of
Counties To Provide By Charter For The Prosecuting Attorney To Be Elected As A
Nonpartisan Office

Article Xl, section 4 of the Washington Constitution does not prohibit a county from
providing in its charter for the election of the prosecuting attorney as a nonpartisan
office.

November 4, 2015

The Honorabie Mark B. Nichols Prosecuting Attorney
223 E 4th Street Suite 11
Port Angeles, WA 98362-3015

Cite As:
AGO 2015 No. 6

Dear Prosecutor Nichols:

By letter previously acknowledged, you have requested our opinion on the
following question:

May a county operating under the home rule form of government convert the
Office of County Prosecuting Attorney from partisan to nonpartisan by
charter?

BRIEF ANSWER

Yes, home rule counties have wide latitude in structuring their government in their
home rule charters and have statutory authority to designate county positions as
nonpartisan.

http://www.atg.wa.gov/print/12166 2/17/2016
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ANALYSIS

Washington counties can choose whether to govern under a standardized
commission form of government or under a home rule charter, which allows the county to
create its own form of government. The home rule approach is authorized by article X,
section 4 of the Washington Constitution, as amended by Amendment 21 and approved
by the voters in 1948. Under the home rule approach, a county adopts a charter “for its
own government subject to the Constitution and laws of this state].]” Const. art. XI, § 4.
The home rule amendment “expressed the intent of the people of this state to have ‘the
right to conduct their purely local affairs without

foriginal page 2]

supervision by the State, so long as they abided by the provisions of the constitution and
did not run counter to considerations of public policy of broad concern, expressed in
general laws.” Henry v. Thome, 92 Wn.2d 878, 881, 602 P.2d 354 (1979) (quoting State
ex rel. Carroll v. King County, 78 Wn.2d 452, 457-58, 474 P.2d 877 (1970)).

Counties have wide latitude in adopting home rule charters, subject to specific
limitations in article XI, section 4, which specify that the positions of prosecuting attorney,
the county superintendent of schools, judges of the superior court, and justices of the
peace are to be treated differently from other positions in three respects.[1] First, the
home rule charter cannot “affect the election” of those positions. Second, the terms of
those elective officers do not terminate at the time of the adoption of a home rule charter,
in contrast to all other county elective officers. And third, the powers, authorities, and
duties granted to and imposed on county officers by general law, which vest in the county
legislative authority unless expressly vested in specific officers by the home rule charter,
specifically do not include those powers, authorities, and duties vested in the prosecuting
attorney, the county superintendent of schools, and the judges of the superior court and
justices of the peace.

In construing these limitations, our office has previously opined that “counties lack
the power to alter or diminish the authority of the prosecuting atiorney through the home
rule charter process” and that “[the prosecuting attorney in a home rule county thus
enjoys the same statutory and constitutional authority as prosecuting attorneys in
noncharter counties.”

AGO 1986 No. 1, at 8. In that opinion, we were asked whether the legislative authority of a
home rule county could condition its appropriation to the prosecuting attorney’s office on a
particular allocation of resources within that office. We answered the question in the
qualified affirmative, concluding that the “delicate balance” between the county legislative
authority’s budget powers and the prosecuting attorney’s independent discretion means
that both offices must exercise their discretion to respect the others’ powers and not
eliminate the others’ prerogatives.

http://www.atg. wa.gov/print/12166 2/17/2016
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We are now asked whether home rule counties may convert the office of
prosecuting attorney from partisan o nonpartisan. “Partisan office” is defined by statuie as
a “public office for which a candidate may indicate a political party preference on his or her
declaration of candidacy and have that preference appear on the primary and general
election ballot in conjunction with his or her name.” RCW 29A.04.110. This statute
specifies that the following are partisan offices:

(1} United States senhator and United States representative;
[original page 3]

(2) All state offices, including legislative, except (a) judicial offices and
(b) the office of superintendent of public instruction;

(3 All county offices except {a) judicial offices and (b) those offices for
which a county home rule charter provides otherwise.

RCW 29A.04.110.

The first question we must address is whether the office of prosecuting attorney is a state
or county office for purposes of RCW 29A.04.110. This is because if the office is a state
office, then it must be partisan as a matter of statute. RCW 29A.04.110(2). County
prosecutors have been deemed “state officers” entitled to defense and indemnification
from the state when prosecuting under state criminal laws. Whafcom County v. Stafe, 99
Wn. App. 237, 250, 993 P.2d 273 (2000). But in the election context, the office of
prosecuting attorney is consistently treated as a county office. For example, candidates for
prosecuting attorney must file their declaration of candidacy with the county auditor, not
the secretary of state (see

RCW 29A.24.070(3)), and the office of prosecuting attorney is not included in the
definition of “state office” in the campaign finance and reporting laws (see RCW
42.17A.005(44)). It accordingly makes little sense to consider county prosecuting
attorneys as state officers for this purpose.

Having concluded that the office of prosecuting attorney is a county office for
purposes of our analysis, RCW 29A.04.110(3) would allow home rule counties to
designate that office as nonpartisan, unless the constitution prohibits it. Therefore, the
answer to your question depends on interpretation of the scope of a county’s power under
the home rule provisions of the sfate constitution.

The relevant constitutional language provides that the home rule charter shall not “affect
the election of the prosecuting attorney, the county superintendent of schools, the judges
of the superior court, and the justices of the peace, or the jurisdiction of the courts.” Const.
art. XI, § 4. The term “affect’ is not defined in the constitution. In construing terms
undefined in the constitution, couris apply their ordinary meaning. Gerberding v. Munro,
134 Wn.2d 188, 199, 949 P.2d 1366 (1998) (using a dictionary definition to construe an

http://www.atg. wa.gov/print/ 12166 2/17/2016
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undefined term).[2] As relevant in this context, “affect” means “to act upon” or “to produce
a material influence upon or alteration in.” Webster’s Third New Infemational Dictionary 35
(2002).

Applying this ordinary meaning, we see two reasonable readings of this provision.
The first, narrower reading would be that it simply bars county home rule charters from
converting the position of county prosecutor into a non-elected, appointive position. That
is, in prohibiting home rule charters from “affect{ing] the eiection of the prosecuting
attorney” and other officers,

[original page 4]

article Xl, section 4 prohibits changing the elective nature of the office. The second,
broader reading is that the provision prohibits home rule charters from affecting the
election process for prosecuting attorneys.

While both readings are plausible, our office has previously adopted the first
interpretation. In a 2003 formal opinion that addressed (among other topics) whether a
county could impose campaign finance restrictions on candidates for prosecutor, we
wrote: “This provision simply requires that charter counties retain the office of prosecuting
attorney and leave undisturbed the elective nature of the office. The provision is not
framed so broadly as to preclude all local regulations that affect the manner in which
elections are conducted for the office of prosecutor so long as the county leaves the office
elective.” AGO 2003 No. 12, at 4.

Though the opinion cited no authority for this proposition, we have found nothing
that would convince us to change our view. In particular, the legislative history of
Amendment 21, which added this provision, contains no indication one way or the other
about the framers’ intent. Voters' Pamphlet 29-32 (1948). Additionally, in at least two
cases our state Supreme Court has considered county charter provisions that at least
arguably would have implicated this clause under the broader reading, one that changed
elections for county offices to odd-numbered years (Carrolf, 78 Wn.2d 452) and one that
imposed new rules for elections to fill vacancies in county offices (Henry, 92 Wn.2d 878).
Yet the Court never discussed the potential conflict between these changes and this
clause. While the lack of discussion is certainly not a holding, it indicates that the Court did
not consider the broader reading of this language obviously correct.

In short, because of our office’s prior interpretation and the lack of any evidence
that would prompt us to revisit it, we continue to conclude that the requirement that a
charter “shall not affect the election of the prosecuting attorney” (Const. art. XI, § 4)
“simply requires that charter counties retain the office of prosecuting attorney and leave
undisturbed the elective nature of the office.” AGO 2003 No. 12, at 4.

Given this conclusion, the answer to your question becomes quite simple.
Because changing the position of prosecuting attorney from partisan to nonpartisan would

http://www.atg.wa.gov/print/12166 2/17/2016
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not disturb “the elective nature of the office” (AGO 2003 No. 12, at 4), we believe that such
a change complies with article Xl, section 4.

In an abundance of caution (in case a court ever adopts the broader reading),
however, we will also consider how this proposal would fare under the broader reading of
this language. Ultimately, though we think it is a closer question, we reach the same
resuit: we see no conflict with article XI, section 4.

To assess whether designating the office of prosecuting attorney as nonpartisan
would “affect the election” in the broader sense of affecting the election process, we
consider the differences between elections of partisan and nonpartisan offices. In doing
so, we ask whether making the position nonpartisan would “act upon” of “materially
influence” the manner in which the county prosecutor is elected.

[original page 5]

The most significant difference between the election of partisan and nonpartisan
offices arises in the primary. Under Washington’s top-two primary system, an election for a
partisan office must be preceded by a primary, from which the top two candidates will be
certified to appear on the general election ballot. RCW 29A.52.112(2).[3] The party
preference appears on the primary and general election ballots, but only if the candidate
expresses a party preference. RCW 29A.52.112(4). For nonpartisan elections, a primary
is only required if more than two candidates file for the position. RCW 29A.52.220.

We acknowledge that a candidate’s indication of a party preference may affect
how the candidates campaign and how voters perceive the candidates. But, it does not
rise to the level of affecting the election because there is so little difference in how
elections are conducted for partisan and nonpartisan offices under the top-two primary
system. This is largely because, in Washington, the primary is not used to choose party
nominees. “The top two candidates from the primary election proceed to the general
election regardless of their party preferences.” Washington State Grange v. Washington
State Republican Party, 552 U.S. 442, 453 (2008).

Simiiarly, the small differences in when a primary is, or is not, conducted have liitle
practical effect on the election. By way of example, if there are three candidates for a
partisan position, the primary would be held and the top two candidates would proceed to
the general election, regardless of party preference. If there are three candidates for a
nonpartisan position, the primary would be held and the top two candidates would proceed
to the general election. The difference would arise only if there were two candidates for a
position; in that case, a primary would be held for a partisan position, but not for a
nonpartisan position. But we conclude that this difference is too small and uncertain to
“materially” affect the manner of conducting the election. Whether a primary occurs or nof,
the same two candidates would be competing for election. Cf. Carfson v. San Juan
County, 183 Wn. App. 354, 370, 333 P.3d 511 (2014) (observing that all regulations of
elections “affect” voting in some way, but not all are subject to stringent review).
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While it is theoreticalty possible that a court could construe article Xl, section 4 to
preclude charters from having any effect at all upon the election of the prosecuting
attorney, we think that is highly unlikely. Such reasoning would conflict with the courts'’
recognition of the broad authority of counties to formulate their own local governments
through their locally-developed charters. See Henry, 92 Wn.2d at 881 (hoting broad
authority of counties to tailor their local affairs to charters); see afso Carroll, 78 Wn.2d at
457-58 (same); Carlson, 183 Wn. App. at 368 (same). It would also call into question any
number of small changes a county might make in its election process, from the form of its
ballots to (formerly) the location of poliing places or (currently) ballot drop boxes.

[original page 6]

We also considered that the process for filling vacancies in partisan and
honpartisan offices differs under article I, section 15. That provision requires vacancies in
partisan county elective office to be filled by appointment by the county legislative
authority from a list of names nominated by the county central committee of the party. In
contrast, no such requirement exists for filling the vacancies of nonpartisan elected
officers. While these are real differences in how vacant positions are filled for partisan and
nonpartisan positions, we aiso conclude that they do not amount to “affect[ing] the
election” of those positions. Cf. Henry, 92 Wn.2d at 881-82 (“The constitution does not
express any public policy that would require counties to adopt a uniform approach to
filling” vacancies in “offices that concern only the residents of a county.”).

Finally, our analysis under this broader reading is limited to Washington’s current
system for conducting partisan and nonpartisan primaries and elections. Under a broader
reading, article XI, section 4 invites a comparison between the general law and the terms
of a county charter. If the general law changed, the analysis of whether the county charter
complies with article XI, section 4 under the broader reading could change as well.

We trust that the foregoing will be useful to you.

ROBERT W. FERGUSON
Afttorney General

JESSICA FOGEL
Assistant Afforney General

Wros

[1] Two of the four listed offices no longer exist, at least in the same form and under the
same name. The former office of “county superintendent of schools” has been replaced by
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a system of “educational service districts.” See Laws of 1969, 1st Ex. Sess., ch. 176, § 1
(enacting what is now RCW 28A.310.010, and explaining the transition from county
superintendents of schools). The former office of justice of the peace has been replaced
with a system of district courts, and by statute all references to justices of the peace are
construed as references lo district judges. RCW 3.30.070.

[2] Article XI, section 4 was amended in 1948. Const. amend. 21. Accordingly, there can
be no issue of a need fo fum fo a nineteenth century dictionary to construe the word
“affect.” See Stale ex rel. Gallwey v. Grimm, 146 Whn.2d 445, 460, 48 P.3d 274 (2002)
(cautioning against the use of anachronistic definitions).

[3] For an election to fill the unexpired term of a single county partisan office, the primary
requirement does not apply if only one candidate has filed for the position. RCW
29A.52.112(2).
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Arizona Revised Statute § 11-532
11-532. Powers and duties

A. The county attorney is the public prosecutor of the county and
shall:

1. Attend the superior and other courts within the county and
conduct, on behalf of the state, all prosecutions for public offenses.

2. Institute proceedings before magistrates for the arrest of persons
charged with or reasonably suspected of public offenses when the county
attorney has information that the offenses have been committed.

3. When not engaged in criminal proceedings in the superior court,
attend upon the magistrates in cases of arrest when required by them, and
attend before and give advice to the grand jury.

4. Draw indictments and informations, defend actions brought against
the county and prosecute actions to recover recognizances forfeited in courts
of record and actions for recovery of debts, fines, penalties and forfeitures
accruing to the state or county.

5. Deliver receipts for monies or property received in the county
attorney’s official capacity and file duplicate receipts with the clerk of the
board.

6. On the first Monday of January, April, July and October in each
vyear, file with the board of supervisors an account, verified by oath, of afl
monies received in the county attorney’s official capacity during the
preceding three months, and at the same time pay it to the county treasurer.

7. When required, give a written opinion to county officers on
matters relating to the duties of their offices.

8. Keep aregister of official business, and enter therein every action
prosecuted, criminal or civil, and of the proceedings therein,

9. Act as the legal advisor to the board of supervisors, attend its
meetings and oppose claims against the county which the county attorney
deems unjust or illegal,

10. Act as attorney for school districts except as provided in section
15-343, or except in any lawsuits involving a conflict of interest with other
county offices at which time the attorney general may represent the school
district.

11. Act as attorney for the community college district except as
provided in section 15-1448 or except in any lawsuits involving a conflict of
interest with other county offices, at which time the attorney general may
represent the community college district.



12, Defend all locally valued and assessed property tax appeals as
provided in section 42-16208.

B. Upon receipt of an appellant’s brief in a criminal appeal, the
county attorney shall furnish the attorney general with a true statement of the
facts in the case, together with the available authorities and citations that are
responsive to the assignments or specifications of error.

C. The county attorney may represent a school district governing
board member against whom an action is brought in the board member’s
individual capacity until such time as it is established as a matter of law that
the alleged activity or events which form the basis of the complaint were not
performed, or not directed to be performed, within the scope or course of the
member’s duties.

D. Notwithstanding article 12 of this chapter, in connection with the
investigation or prosecution of any matter involving the death of a person, the
county attorney may request that the medical examiner, for the county in
which the prosecution will take place, conduct the medical examination.

E. The county attorney may provide civil legal services to another
county or other political subdivision of this state or an officer, employee or
agency of a political subdivision of this state pursuant fo an
intergovernmental agreement entered into by the county and the other
political subdivision of this state as provided in chapter 7, article 3 of this
title at the request of the county attorney. Any intergovernmental agreement
shall state any payment to be rendered for the services and the scope of the
representation. The county attorney may also obtain civil legal services for
the county or for an officer, employee or agency of the county, from the
clected or appointed attorney of another county or other political subdivision
of this state pursuant to an intergovernmental agreement.



	92749-9 App's Brief 1
	92749-9 App's Brief 2

