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IDENTITY AND INTEREST OF AMICUS CURIAE

Amicus Curige Inlandboatmen’s Union of the Pacific (“IBU),
headquartered in Seattle, is among the nation’s largest maritime labor
unions, Its members work as seamen on ferries, tugs, and other commer-
cial vessels. General maritime law requires shipowners to ensure those
-vessels are seaworthy so that all seamen have a safe workplace, The threat
of punitive damages for an egregious failure to comply with the warranty
of seaworthiness provides an important incentive to encourage shipowners
to fulfill their general maritime law duties.

Because many IBU members live in Washington and work on
Washington waters, this case will have an impact on their safety; IBU
accordingly submits this amicus brief in support of Appellant, urging this

Court to reverse the decision of the Superior Court,

STATEMENT OF THE CASE

Amicus adopts Appellant’s Statement of the Case, Tabingo Br. 2-4.

ARGUMENT

Respondents Ametican Triumph LLC and American Seafoods
Company, LLC (“American Seafoods”) advocate a per se rule that an
injured seaman can never recover punitive damages under the general
matitime law doctrine of unseaworthiness, no matter how egregious a

defendant shipowner’s fault may be. Even if a shipowner made a delib-




erate, cold-hearted calculation to send a doomed rust-bucket to sea be-
cause the expected profit on the voyage exceeded the compensatory dam-
ages the shipowner inevitably would be required to pay, it could not be
liable for punitive damages — even for deliberate wrong-doing -— under
the rule that American Seafoods asks this Court to adopt. Ametican Sea-
foods’ argument for such an extreme rule depends entirely on the assump-
tion that ponitive damages are legally unavailable under the Jones Act.
See, ¢.2., American Seafoods Br, 12-15, But that assumption is incorrect.

Neither the Jones Act nor the Federal Employers’ Liability Act
(FELA), which the Jones Act incorporates by reference, addresses puni-
tive damages. The U.S. Supreme Court has never held that punitive dam-
ages are unavailable under the Jones Act or FELA. Indeed the Court in
Atlantic Sounding Co. v. Townsend, 557 U.S, 404, 424 n.12 (2009),
explicitly 1'ecégnized that the availability of punitive damages under the
Jones Act remains an open question,

Unfortunately, some lower federal courts — including the Ninth
Circuit — have mistakenly held that punifive damages are unrecoverable
under the Jones Act, e.g., Kopezynski v. The Jacqueline, 742 F.2d 355,
560-561 (9th Cir, 1984), and FELA, e.g., Wildman v. thr'lingion Northern
Railroad Co., 825 F,2d 1392 (9th Cir, 1987). But this Court, which is not

bound by those erroneous decisions, is free to apply the principles




announced by the U.S. Supreme Court, most recently in Townsend, and
recognize that punitive damages are available under the Jones Act, With
that tecognition, the entire basis for American Seafoods’ case evaporates,
Punitive damages are propetly available in unseaworthiness cases
for many reasons, and would be even if they were unavailable under the
Jones Act. Mr, Tabingo explaing many of those reasons in his brief, See
generally Tabingo Br. 5-30. But understanding the ervor in the funda-
mental assymption on which American Seafoods® arpument rests provides

yet another teason to reverse the decision below,

I, Punitive Damages Are Properly Available in Actions Under FELA

The Jones Act gave scamen the right to “maintain an action for
damages at law” and provided that “in such action all statutes of the
United States modifying or extending the common-law right or remedy in
cases of personal injury to railway employees shall apply.” Merchant
Marine Act, ch, 250, §33, 41 Stat. 988, 1007 (1920) (codified as amended
at 46 U.S.C. §30104), Panama Railroad Co. v. Johnson, 264 U.S, 375,
391-92 (1924), recognized that Congress had incorporated the rules of the
Federal Bmployers’ Liability Act (FELA) and its amendments, now
codified at 45 U.S.C. §§51-60. A proper analysis of the availability of

punitive damages under the Jones Act must therefore begin with FELA.




A. Injured railway employees had both a negligence cause of
action and a punitive damages remedy prior to FELA

Under Townsend, the test in this context for determining if an
injured railway worker can seek punitive damages for an employer’s
egregious fault turns on (1) whether the cause of action (negligence) and
(2) the remedy (punitive damages) preexisted FELA, and (3) whether
FELA precluded the action or the rtemedy. Pre-FELA caselaw demon-

strates that the first two requirements are easily satisfied.

1. Injured railway workers could bring an action for
negligence against their employers prior to FELA

In the years immediately prior to FELA, the U.S. Supreme Court
vegularly recognized that injured railway workers could bring common-
law negligence actions against employers. See, e.g., Santa Fe Pac, R.R. v.
Holmes, 202 1,8, 438 (1906} (enginger injured in head-on collision recov-
ered for employer’s negligence in sending approaching trains on same
track); Texas & Pac, Ry. v. Swearingen, 196 U.S. 51 (1904) (switchman
recovered for employer’s negligence in placing scale box foo close to
track); Choctaw, Okla. & Gulf R.R. v. Holloway, 191 U.S. 334 (1503)
(fireman recovered for employer’s failure to equip engine with brakes).

Prior to FELA, railroads often escaped negligence lability under
three harsh conmmon-law rules denying recovery in many typical situations

— the fellow-servant rule, the contributory-negligence rule, and the




assumption-of-the-risk rule.' See, e.g., N. Pac. Ry. v. Dixon, 194 U8,
338, 346-47 (1904) (fellow-servant rule); New England R.R. v. Conroy,
175 U.8. 323 (1899) (same); Southern Pac. Co. v. Seley, 152 1).8. 143,
154-56 (1894) (assumption-of-the-risk rule); id. at 156 (contributory-

negligence rule) (alternate holding).

2. Punitive damages were generally available prior to FELA

Although Holmes, Swearingen, and Holloway did not seek puni-
tive damages, other pre-FELA cases establish that punitive damages were
then available at common law,’ available in common-law negligence

actions,” available against railroads,® and in fact awarded against rail-

In Holmes, the railroad asserted the fellow-servant docirine; in Swearingen and
Holloway, the railroads asserted the assumption-of-the-risk rule; and in all three cases the
railroads asserled the conlvibutory-negligence mile. See Holmes, 202 U.S. at 438-39;
Swearingen, 196 U.8. at 53; Holloway, 191 U.8, at 337, Bt the defenses failed on the
facts and the injured employees succeeded in their negligence actions.

? See, e.g., Day v. Woodworth, 54 U.S, (13 Bow.) 363, 371 (1852) {well cstablished that
“a jury may inflict what are called excinplary, punitive, or vindictive damages™); Barry v.
Edmunds, 116 U.8, 550, 562 (1886) (“[Alccording to the setfled Iaw of this court, [a
plaintifl] might show himself, by proof of the circumstances, (o be entitled to exemplary
damages caleulated to vindieate his right and protect it against future similar invasions.”).

’ See, e.g., Milwaukee & St Paul Ry, Co. v. Arms, 91 1.8, 489, 492 (1876) (“well seitled
... that exemplary damapges may in ceriain cases be assessed”); Cleghorn v. N.Y, Cen. &
Hudson River R.R., 56 N.Y. 44, 47-48 (1874) (railroad would be “Hable to be punished in
punitive damages” for “injuries [caused] by the negligence of a servant while engaged in
the [railroad’s] business” if the railtoad “ls also chargeable with gross misconduct™),

! See, e.g., Lake Shore & Mich. S, Ry. v. Prentice, 147 1.8, 101, 107 (1893) (“{Tlhe
doctrine is well setiled, that In actions of tort the jury, in addition to the sum awarded by
way of compensation for the plaintiffs injury, may awamd exemplary, punittve or
vindictive damages, sometimes called smart money, If the defendant has acted wantonly,
ot oppressively, or with such malice as implies a spirit of mischief or criminal
Indifference to ¢ivil obligations.”); Arims, 91 U8, at 492 (“well settled ... that exemplary




roads’ Tn any event, Townsend, 557 U.S. at 414-15, 420, 424, puts the
burden on a defendant to show that railway workers® cases were an excep-
tion to the general rule permitiing punitive damages, The cited cases

make it impossible for a defendant to carry that burden.

B, Congress enacted FELA to expand the rights and remedies
available to injured railway worlkers without limiting the rights
and remedies that were previously available to them

The third Townsend element — whether FELA precluded the
cause of action or the remedy — requires attention to FEILA. itself, The
statute’s primary purpose was to expand the negligence action by elimni-
nating the harsh defenses that so often denied recovery. See supra at 4-5.
Section 1, 45 1.8.C, §51, accordingly eliminated the fellow-setrvant rule,
which allowed employers to escape liability “for injuries sustained by one
employee through the negligence of a coemployee,” 8. Rep. No. 60-460,
at 1 (1908), FELA §3, 45 U.8.C. §53, modified the contribuiory-

negligence rule, under which a plaintiff’s negligence was a complete bar

damages may in certain cases be assessed™); Philadelphia, W. & B. Ry. v. Quiglay, 62
U.8. (21 How.) 202, 214 (1859) (*Whenever the injury complained of has been inflicted
maliclously or wantonly ... the juty are not limited to the ascertainment of a simple
compensation for the wrong ....”).

* See, e.g., Denver & Rio Grande Ry, v. Harris, 122 1.8, 597, 609-10 (1887) (effirming
an award that inciuded “punitive or exemplary damages™); Fell v, N, Pac. R.R., 44 F. 248,
252-53 (C.C.DN,D, 1890} (awarding punitive damages to passenger forced to jump from
a moving train); Brown v, Memphiy & C.R. Co,, 7 F, 51, 63-64 (C.C. W.D. Tenn. 1881)
(awarding punitive damages to passenger wrongfully excluded from “ladies’ car™), ¢f.
Missourt Pac, Ry. v. Humes, 115 118, §12, 522-23 (1885) (aflirming award of statutory
double damages as analogous to punitive damages).




to recovery, and instead provided that “damages shall be diminished ... in

+ proportion te the amount of negligence attributable to [the] employee.”

See, e.g., S, Rep. No. 60-460, at 2 (“It is the purpose of this measure to
modify the law of contributory negligence.”). And FELA § 4, 45 U.S.C.
§ 54, eliminated the assumption-of-the-risk rule, which allowed employers
to avoid liability if the employee knew of the unsafe work conditions.®

When enacting FELA to give greater rights and remedies to
injured railway workers who sued their employers for negligence,
Congress did not intend to deprive injured workers of any of the rights and
remedies that they had already enjoyed under the common law prior to
FELA, The Senate Judiciary Comumittee explained this point emphatically
in the course of describing the proposed 1910 amendments to FELA.:

In considering the advisability of amending [the original FELA
of 1908], it is important at the outset to understand that the purpose
of Congress in the passage of this act was to extend further
protection o employees. This was its manifest purpose, as is
apparent from a consideration of the circumstances of its
enactment, It is manifest from a consideraiion of the reports, both
of the Senate and House committess, when the measure was
pending before these bodies prior to its enactment, that the purpose
of the statute was to extend and enlarge the remedy provided by
{the common] law to [railway] employees .... No purpose or
intent on the part of Congress can be found to limit or to take away
from such on employee any rvight theretofore existing by which

¢ FELA originally eliminated that defense only when “the violation ... of any statute
enacted for the safety of employees contributed to the tnjury or death of such employee.”
Act of Apr, 22, 1908, ch. 149, §3, 35 Stat. 65, 66. In 1939, Congress completely
eliminated the defense, Actof Aug. 11, 1939, ch, 685, § 1, 53 Stat. 1404, 1404,




such employees were entitled to a more extended remedy than that
conferved upon them by the act.

S. Rep. No. 61-432 (1910), reprinted in 45 Cong. Ree. 4040, 4044 (1910)
(emphasis added).

Congress intended not only to provide more compensation to rail-
way workers but also to “greatly lessen personal injuries ....” HL.R. Rep.
No, 60-1386, at 2 (1908). During the late 19th century, railway work was
extraordinarily dangerous,” “In 1888 the odds against a railroad brake-
man’s dying a natural death were almost four to one,” and “the average
life expectancy of a switchman in 1893 was seven years,” Brotherhood of
Rﬁilraad Trainmen v. Virginia ex rel. Virginia State Bar, 377 US. 1, 3
(1964). President Benjamin Harrison called it “a reproach to our civiliza-
tion” that rail workers were “subjected to a peril of life and limb as great
as that of a soldier in time of war,” Johnson v. S. Paé; Co.,1961.8. 1,19
(1904), Congress accordingly sought to induce railroads “to exercise the
highest degree of care ... for the safety of [all employees] in the perform.-
ance of their duties.” F.R. Rep. No. 60-1386, at 2. Congress would have
recognized that the threat of punitive damages for egregious misconduct

contributed to those goals, for it was understood then (as now) that one of

! Although conditions have improved, railroad work remains dangerous, See, e g., Dino
Drudi, Railrogd-Kelated Work Injury Fatafities, MONTHLY LAB. REV., July/Ang. 2007, at
17 (noting that railway industry hag “fatal njury rate more than twice the all-industry
rate’™) (available ai hiip:vraw.bls. goviopub/mit/2007/07/ac2full.pdf),




the purposes of punitive damages is to “teach the tort feasor the necessity
of reform,” McGuire v, The Golden Giate, 16 ¥, Cas, 141, 143 (No. 8,815)
(C.CN.D. Cal. 1856). The threat of both punitive and compensatory dam-
ages provides a greater incentive for railroads to operate safely than would
the threat of compensatory damages alone,

It is implausible that Congress, in its effort to provide incentives
for railroads to improve safety standards, would — with no discussion of
the subject — eliminate a well-established common-law remedy that
created a powerful incentive to improve safefy standards, The U.S,
Supreme Court addressed essentially the same situation in Exxon Shipping
Co. v. Baker, 554 U.S. 471, 488-89 (2008). When Exxon — relying on
Miles v. Apex Marine Corp., 498 U.8. 19 (1990), and Guevara v. Mam{time
Overseas Corp., 59 F.3d 1496 (5th Cir. 1995) (en banc) — argued that the
penalties for watet pollution under section 311 of the Clean Water Act, 33
U.8,C. §1321, displaced its liability to pay punitive damages following
the Valdez spill, the Court sammarily rejected the argument. It explained:

[W1e find it too hard to conclude that a statute expressly geared to

protecting “water,” “shorelines,” and “natural resources” was

intended to eliminate sub silentio oil companies’ common law

duties to refrain from injuring the bodies and livelihoods of private
individuals.

554 U.S. at 488-89. It is, if anything, even harder to conclude that FELA,

a statute expressly geared to protecting raitway workers and improving




their remedies, was intended to eliminate sub silentio the railroads’
corresponding liability to pay punitive damages for the breach of their

common-law duties to refrain from injuring their employees.

C. The U.S, Supreme Court has never held that punitive damages
are unavailable under FELA

Lower federal courts that have denied punitive damages in FELA
cases have directly or indirectly relied primarily on three U.S. Supreme
Court decisions: Michigan Cen. R.R. v. Vreeland, 227 1.8, 59 (1913);
American R.R. v. Didricksen, 227 U.8. 145 (1913); and Gulf, Colorado &
Santa Fe Ry, v. McGinnis, 228 U.S. 173 (1913).% None involved punitive
damages (or even used the words “punitive” or “exemplary”). Indeed
none of them was even a personal-injury case. All three were wrongful-
death cases that turned on the unique history of wrongful-death statutes.

The Vreelund Court distinguished between survival and wrongful-
death actions, see 227 U.S. at 65-70, and held that — in a wrongful-death
action -~ the widow of a railv'vaSr worker killed in the railroad’s service
could not recover loss-of-socicty damages because wrongful-death statutes
historically did not permit such damages, id. at 70-71.

In Didricksen, a week after Vreeland, the Court again distin-

guished between survival and wrongful-death actions, see 227 U.S. at 149,

¥ See, e.g., Wildman, 825 F.2d at 13943 Kozar v. Chesapeake & Ohio Ry., 449 T.2d 1238,
1241-42 (6th Cir, 1971),

10




and held (following Vreeland) that the surviving parents of a railway
worker fatally injured in the service of the railroad could not recover loss-
of-gociety damages in their wrongful-death action, id. at 149-50.

MeGinnis (following Preeland and Didricksen) held that the non-
dependent child of an engineer killed in a detailment could not recover
compensatory damages in a wrongful-death action. See 228 U.S, at 174-
76, The rationale again turned on the unique history of wrongful-death
statutes — a history that has no relevance to whether an injured plaiﬁtiff

may claim a well-established remedy such as punitive damages.

D. Lower federal courts have erred in holding that punitive
damages ave categorically unavailable under FELA

Because Townsend’s three requirements are satisfied, injured rail-
way workers are properly entitled to seek punitive damages under FELA.
Lower federal courts’ decisions to the contrary are simply wrong, The
Ninth Circuit’s decision in Wildman well illusirates the error, The Wild-
man panel relied primarily on Kopezynski, 742 F.2d at 560-61, which held
that punitive daimages are categorically unavailable under the Jones Act?
The Kopezpnski panel, in turn, relied primarily on Vreeland and McGinnis,

which are discussed in the previous section, see supra at 10-11, and on

* Given that the only basis for denying punitive damages under the Jones Act is their
presimed unavailability under FELA, it is somewhat ironic that the Wildman Court’s
principal ratfonale for denying punitive demages under FELA was their presumed
unavailability vnder the Jones Act,
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Kozar v. Chesapeake & O. Ry., 449 F.2d 1238, 1240-43 (6th Cir, 1971).
Wildman also relied heavily on Kozar. See 825 F.2d at 1394-95, Vree-
land, McGinnis, and Kozar were all wrongful-death cases in which the
holdings turned on the unique history of wrongful-death statutes. And
punitive damages were not even at issue in. Freeland or McGinnis.

Wildman was a personal-injury case in which a railway worker
sought to recover his own damages. The historic limitations of wrongful-
death statutes should have been irrelevant, But the panel showed no
recognition of the fundamental distinetion between wrongful-death and
personal-injury cases,

Even more seriously, Wildman rejected the injured worker’s argu-
ments on grounds that are inconsistent with Townsend. Two examples
illustrate the inconsistencies, First, Wildman applied the “least common
denominator” approach that Townsend rejects, 557 U.S. at 424, reasoning
that by failing to authorize punitive damages FELA had silently prohibited
them, See Wildman, 825 F.2d at 1394-95. In this regard, Wildman also
ignored the established rule that ““to abrogate a common-law principle, a
statute must speak divectly to the question addressed by the common
law,”” Exxon Shipping, 554 U.S. at 489 (quoting United States v. Texas,
507 U.S. 529, 534 (1993)); ¢f Miles, 498 U8, at 31 (recognizing Con-

gress’s power when “Congress has spoken directly to the question™),
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Second, the Wildman plaintiff (anticipating Townsend) argued
“that punitive damages were available at common law prior to the enact-
ment of the FEL.A, and that it was Congress’s expressed intent in enacting
the law not to limit any existing remedies.” 825 F.2d at 1394, Thus it
followed that punitive damages were still available. See id, The Wildman
Court apparently accepted both of the plaintiff’s premises, see id. {citing
Kozar, 449 F.2d at 1240), but it rejected his conclusion on the facially
surprising ground that “‘the right to recover punitive damages at common
law’* was not “‘a “common law remedy,”” ” id. (quoting Kozar, 449 F.2d
at 1240), That assertion was wrong, Townsend explicitly described puni-
tive ds;mages as “an available remedy at common law,” 557 11.S. at 409;
“an available matitime remedy,” id. at 411, 412 n.2; a “remedy ... well
established before the péssage of the Jones Act,” id. at 420; a “general
maritime remedy,” id. at 422; and “an accepted remedy under general
maritime law,” id. at 424, Simply put, Townsend precludes the argument

that punitive damages are not a “remedy.”

11, Punitive Damages Are Properly Available in Actions under the
Jones Act

The Wildman panel erred when it followed Kozar to conclude that
punitive damages are categorically unavailable under FELA, but ah even

more relevant error for present purposes was the extension of Kozar's
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mistaken FELA conclusion to the Jones Act context —- a mistake that is

well illustrated by the Ninth Circuit’s decision in Kopczynski,

A. Because punitive damages are properly available under FELA,
no basis exists to deny their availability under the Jones Act

Courts that have held that punitive damages are unavailable under
the Jones Act have all reasoned that seamen’s Jones Act rights are defined
by railway workers’ FELA rights. Se-e, e.g., Kopezynski, 742 F.2d at 560,
As the Jones Act incorporates FELA by reference, see Panama Railroad,
264 U.8. at 391-92, that reasoning is logical, But once it is recognized
that punitive damages are properly available under FELA, see supra at 3-
13, the reasoning collapses. No conceivable basis exists for construing the

Jones Aci to prohibif punitive damages that are available under FELA,

B. Even if punitive damages were unavailable under FELA, they
are still properly available under the Jones Act

Jones Act seamen generally have the same rights railway workers
have under FELA, Thus the Miles Court held that a seaman’s mother
could not recover for loss of society in a Jones Act wrongful-death claim
because a similarly situated family member of a railway worker could not
recover for loss of society in a FELA wrongful-death claim (based on the
unique history of wrongful-death statutes), See 498 U.S. at 32, But the

FELA-Jones Act linkage is nof universally true,
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The U.S. Supreme Court has recognized that FELA’s limitations
do not always constrain Jones Act seamen; in some situations, seamen and
their families have greater rights, Townsend, which npheld a seaman’s
right to seek punitive damages for the “willful and wanton disregard of the
maintenance and cure obligation,” 557 U.S. at 424, offers a particulazly
relevant example. Tnjured railway workers may not seek punitive dam-
ages in that context because they are not entitled to maintenance and cure
in the first place. Moreover, in Cortes v. Baltimore Insular Line, Inc., 287
U.S. 367, 374-75 (1932), the Court held that seamen can sue for the
negligent withholding of mainienance and cure under the Jones Aot —
even though FELA. does not give that right to railway workers,

The Townsend/Cortes example is ot unique, Until 1939, FELA
eliminated the assumption-of-the-risk defense only when the vielation of a
safety statute contributed to the injury or death, See supra note 6, In The
Arizona v. Anelich, 298 U.S. 110, 120-23 (1936), however, the Cowrt
recognized that scamen have greater rights under the unseaworthiness
doetrine, and thus were not subject to that defense when an unseaworthy

condition contributed to the seaman’s death,’® The Court explained:

0 Anelich’s status as a tal-injury case is particularly teiling, The U.S. Supreme Courl
explicitly recognized that the plaintiff, as the administratrix of the deceased seaman’s
estate, would have had no cavse of action prior to the Jones Act. See 298 U.5, at 118,
But the Court still held that her rights wore not limited by FELA.
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The [Jones Act] was remedial, for the benefit and protection of
seamen who are peculiarly the wards of admiralty, Hs purpose was
to enlarge that protection, not to narrow it. Its provisions .., are fo
be liberally construed to attain that end, and are to be interpreted in
harmony with the established docirine of maritime law of which it
is an integral patt.
Id, at 123 (citations omitted). Because maritime law prior to the Jones Act
did not recognize the assumption-of-the-risk defense in unseaworthiness
actions and “[njo provision of the Jones Act is inconsistent with the
admiralty rule,” the Court would not assume “that Congress intended, by
- [the Jones Act’s] adoption, to modify that rule by implication,” Id. In
other words, FELA establishes a floor for seamen, not a ceiling, Seamen
are guaranteed at least the rights that FELA grants to railway workers, but
in some contexts they have greater rights under maritime law. Asserting
rights under the general maritime law’s warranty of seaworthiness is one
example of such a context.

The .S, Supreme Court confirmed the principle that FELA
establishes a floor, not a ceiling, in Cox v. Roth, 348 U,S, 207 (1955),
which held that the death of an individual employer does not defeat a
Jones Act claim even though FELA does not provide for the survival of
actions against deceased tortfeasors, The Court explained:

The Jones Act, in providing that a seaman should have the same

right of action as would a railroad employee, does not mean that

the very words of the FELA must be lifted bodily from their
context and applied mechanically to the specific facts of maritime
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events, Rather, it means that those contingencies against which
Congress has provided to ensure recovery to railroad employees
should also be met in the admiralty seiting,

Id. at 209.- The Court accordingly rejected the approach that a plurality
opinion of the Fifth Circuit later adopted in McBride v. Estis Well Service,
768 F.3d 382 (Sth Cir. 2014) (en banc), which lfted the word “non-
pecuniary” from the FELA wrongful-death context and applied it mechan-
ically to the Jones Act personal-injury context. See also Baptiste v,
Superior Court, 106 Cal, App. 3d 87, 102, 164 Cal. Rptr. 789, 797 (1980)
(“FELA precedents do not constitute a bar to punitive damages in Jones
Act cases” because “the kinship of railway workers and seamen, as
perceived by Congress, should not lead to oveﬂyl literal or rigid trans-
planting of principles from land to sea™).

Because nothing in FELA suggests that Congress intended to deny
injured railway workers the right to seek punitive dalmages from a railroad,
see supra at 6-10, this is a typical sitvation in which an injured plaintiffs
rights are the same under FELA or the Jones Act. But even if FELA pro-
hibited punitive damages, they. would still be available under the Jones
Act. Punitive damages are even more firmly established in maritime law.
See generally Tabingo Br, 22-26. Indeed, the general maritime law recog-

‘nized the availability of punitive damages before the nation even had rail-

roads. See The Amiable Nancy, 16 U.S. (3 Wheat,) 546, 558 (1818).
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III,  This Court Is Not Bound by Lrroneous Marltlme Law
Decisions of Lower 'ederal Courts :

This Court must apply federal law under the reverse-£rie doctrine,
See, e.g., Offshore Logistics, Inc, v. Tallentire, 477 1.8, 207, 223 (1986).
But in deciding the content of federal law, state courts are not bound by
decisions of the lower federal courts, not even decisions of the federal
cirouit in which they are located. Justice Thomas suceinetly explained the
relevant principle in Lockhart v. Fretwell, 506 1.S. 364 (1993):
[N]either federal supremacy nor any other principle of federal law
requires that a state court’s interpretation of federal law give way
to a (flower) federal court’s interpretation. In our federal system, a
state trial court’s interpretation of federal law is no less authorita-
tive than that of the federal court of appeals in whose circuit the
teial court is located.
506 U.S, at 376 (Thomas, J., concurting); see eiso Henry M, Hart, Jr., The
Relations Between State and Federal Law, 54 CoLuM, L, REv, 489, 510
(1954) (“The suggestion seems never to have been seriously made that the
courts of the states are formally bound by the decisions ... of federal
courts of appeal on questions of federal law.”), The 1.8, Supreme Court
is the only federal court whose decisions are binding on this Court.

In prior cases, this Court has properly recognized its authotity o

interpret the general maritime law, rejecting lower federal court decisions
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that it found unpersuasive."" Tn Endicott v Ieicle Seafoods, Inc., 167
Wn,2d 873, 878-84, 224 P.3d 761, 764-67, cert. denied, 561 U.S. 1008
(2010), for example, this Court was called upon to decide whether a
defendant is entitled to demand a jury trial in a case under the Jones Act,
Lower federal courts, including the Ninth Cireuit, had previously held that
only the Jones Act plaintiff has a jury-irial right. See, e.g, Craig v
Atlantic Richflield Co., 19 F.3d 472, 476 (9th Cir, 1994). This Court
acknowledged Craig, see 167 Wn.2d at 880-81, 224 P.3d at 765, but
concluded that “the Ninth Circuit’s statutory interpretation arises from a
misreading of two Fifth Circuit cases,” 167 Wn.2d at 882, 224 P.3d at 766,
Rejecting that “misreading,” this Court instead “fJou]nd the analysis in [an
Winois Supreme Court decision] persuasive,” 167 Wn.2d at 884, 224 P.3d
at 767, and held that the defendant was entitled to a jury trial.

Similatly, in Lundborg v. Keystone Shipping Co., 138 Wn.2d 658,
981 P.2d 854 (1999), this Coutt rejected Gardiner v, Sea-Land Service,
Ine,, 786 F.2d 943, 948-50 (9th Cir, 1986), and several other federal
appellate decisions. The Court instead followed “[c]lear and well-

established principles of general maritime law” to grant an injured seaman

: Cther State Supreme Courts have similarly recognized their authority, See, eg.,
Penrod Drilling Caorp. v, Williams, 868 8, W.2d 294, 296 (Tex, 1993) (“While Texas
courls may certainly draw upon the precedents of the Fifth Circuit, or any other federal or
state court, in determining the appropriate federal rule of decision, they are obligated to
follow only higher Texas courts and the United States Supreme Court,™)
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rights that the foderal courts had denied. See 138 Wn.2d at 667, 981 P.2d
at 859,

Under equally “well-established ptinciples of general maritime
law,” this Court is free here to reject the Ninth Circuit’s decisions in
Wildmen and Kopezynski and hold — under the approach ammounced by
the U.S. Supreme Court in Townsend — that punitive damages are avail-
able in FELA and Jones Act cases, Accordingly, no reason exists to deny

punitive damages in unseaworthiness cases,

CONCLUSION

The Superior Court’s ruling should be reversed.
DATED this 30® day of November, 2016,
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