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l. IDENTITY OF MOVING PARTY

Petitioner R.R., Respondent State Department of Social and Health

Services, and Respondent CASA for E.H. (collectively “Parties”) jointly

move to seal records filed at the Court of Appeals in Cause No. 76000-9-I.

1. STATEMENT OF RELIEF SOUGHT

Pursuant to GR 15(c)(2)(A), the Parties seek to have sealed the

following documents filed at the Court of Appeals in Cause No. 76000-9-I:

1.

Appendices A through H, attached to Motion for Discretionary
Review, filed July 24, 2017,

Memorandum Opinion and Order on Mother’s Motion
for Revision, In re Dependency of E.H., Superior Ct. Cause
No. 14-7-01413-7 SEA, attached to Notice of Discretionary
Review, filed November 7, 2016;

Appendix 1, attached to Department’s Response to Motion for
Discretionary Review, filed February 10, 2017;

CASA Appendix, attached to Brief of Court Appointed Special
Advocate [in Response to Motion for Discretionary Review],
filed February 21, 2017,

Appendices A through G, attached to Motion for Discretionary

Review, filed January 30, 2017;



6. Any additional documents containing the name or likeness of
E.H. or his minor siblings.

The Parties request that the Court order these documents sealed at
this Court and for any copies retained at the Court of Appeals to also be
sealed.

In addition, the Parties move to require the use of initials of the
children and parents in pleadings filed with this Court.

IIl.  FACTS RELEVANT TO MOTION

Clerk’s Papers have not been designated in this case because the
Court of Appeals did not accept discretionary review. See RAP 9.6(a)
(requiring designation of clerk’s papers “after . . . discretionary review is
granted”). Instead, the parties attached trial court records to motions and
responses filed at the Court of Appeals. The parties filed a joint appendix
for this Court’s review, which comprised the appendices to the Court of
Appeals pleadings. See Joint Appendix, filed with Petitioner’s
Supplemental Brief, January 22, 2018. The documents in the Joint
Appendix were redacted to remove the name, images, and other identifying
information of E.H. and his family members. Id.

In a letter to the parties in In re Dependency of E.H., the Supreme
Court Deputy Clerk noted the documents filed at the Court of Appeals that

included the name and likeness of E.H. and his siblings, and invited counsel



to file a motion regarding those documents, if desired. Letter, Erin L.
Lennon to counsel in Supreme Court Cause No. 94798-8, dated January 19,
2018. The letter advised that these documents would not be posted on the
Court’s website until February 2, 2018. Id.

This Court has consolidated the instant case with Supreme Court
Cause No. 94970-1, In re Dependency of S.K.-P. The Court of Appeals in
S.K.-P. granted a similar request to that made here, in light of GR 15(c)(2),
which this Court has acknowledged remains in effect. See Letter, Erin L.
Lennon to parties in consolidated cases, December 20, 2017. Thus, in
S.K.-P., the Parties are required to use initials for children and parents in
motions and briefs and the appendices and exhibits accompanying S.K.-P.’s
motion for discretionary review and appendices in responsive pleadings are
sealed. Id. There is currently pending before this court in the S.K.-P. matter
a motion to seal other trial court records in the appellate file. 1d.

IV. ARGUMENT

GR 15(c)(2)(A) permits the Court to seal files and records
when permitted by statute. In cases involving juvenile dependency,
RCW 13.50.100(2) requires that records “shall be confidential and
shall be released only pursuant to this section and RCW 13.50.010.”
RCW 13.50.010, in turn, provides for access to juvenile court records and

files in limited circumstances, but requires that anonymity and



confidentiality must be preserved. See RCW 13.50.010(8). Sealing the
records identified above is an appropriate step to assure the anonymity of
the child who is the subject of this appellate litigation, and that of his family
members.

This Court recently upheld sealing juvenile records in the context of
a juvenile offender’s record. State v. S.J.C., 183 Wn.2d 408, 352 P.3d 749
(2015). In applying the experience and logic test to determine whether
article 1, section 10 applied, the Court determined that “[t]he legislature has
always treated juvenile court records as distinctive and as deserving of more
confidentiality than other types of records” and that the Court “has always
given effect to statutory provisions providing enhanced confidentiality for
juvenile court records[.]” Id. at 417, 422. The Court explained that “the
legislature is in the unique and best position to publicly weigh the
competing policy interests raised in the juvenile court setting, particularly
as it pertains to the openness of juvenile court records.” Id. at 422.
Consistent with its past decisions, the Court held that article I, section 10
does not apply to juvenile court records. Id. (citing, inter alia, Seattle Times
Co. v. Ishikawa, 97 Wn.2d 30, 36, 640 P.2d 716 (1982)).

The Court’s reasoning in applying the experience and logic test in
S.J.C. is even more compelling in this case. Dependency and termination of

parental rights cases are unlike other areas of the law. The children and



infants involved in these cases have done nothing to bring themselves
within the court system, yet risk significant humiliation if their identities
are publicized. As in S.J.C., the legislature’s statutory determination that
the children should be given confidentiality should be afforded effect.
RCW 13.50.100(2). Because juvenile records are not subject to article I,
section 10, the records should be sealed.

B. Aplication of the Ishikawa Factors Shows That the Records
Should Be Sealed

Because article I, section 10 is inapplicable to the juvenile records,
the Court is not required to apply the Ishikawa factors before sealing the
record. S.J.C., 183 Wn.2d at 411. But even if those factors were applied, it
would confirm that the dependency records identified above should be
sealed.

Under the Ishikawa test, documents in the court file may be sealed
if: (1) the proponent of sealing shows a need for sealing; (2) opponents of
sealing are given an opportunity to object; (3) sealing is the least restrictive
means available to protect the interests at stake and will be effective; (4) the
Court weighs the competing interests, considers alternative methods, and
makes findings; and (5) the order is no broader in application or duration

than necessary. Ishikawa, 97 Wn.2d at 37-39.



With respect to the first factor, juvenile records, including those at
issue here, contain sensitive information about juveniles and their family
members that would be detrimental to the children involved and the
dependency process in general if made public. This motion and the
opportunity for any interested person to file a response objecting to the
sealing satisfies the second factor. As to the third factor, sealing the
documents will be effective in protecting confidential information, and is
the least restrictive means available other than redaction. Given that the
Parties have already filed a joint appendix with the documents in redacted
form, sealing is the most effective means of protecting the confidentiality
of the records, and re-filing redacted copies is unnecessary for the public to
have access to relevant information.

As to the fourth factor, the Parties respectfully submit that given the
redacted materials filed with the Court, there are no interests to compete
with the importance of confidentiality. There is no public interest reason for
revealing the identities of the particular children and families involved in
these cases, and considerable interest in maintaining confidentiality. The
redacted records filed in the Joint Appendix and the filing of pleadings with
initials provide the information necessary for the public to be informed of
the information available to the Court and that might impact its

consideration of the legal issues. The Court’s weighing of these



considerations and the limits on the scope of the order will satisfy the fourth
and fifth Ishikawa factors.
V. CONCLUSION
Pursuant to GR 15(c)(2)(A) and RCW 13.50.100(2), the Parties
request that the Court grant the motion to seal and order the relief requested
in Section Il above.
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