
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION

In re Personal Restraint
Petition of

KEVIN LIGHT-ROTH,
Petitioner

No. 75129-8-I

STATE'S RESPONSE TO
PERSONAL RESTRAINT
PETITION

A. AUTHORITY FOR RESTRAINT OF PETITIONER.

Kevin Light-Roth is restrained pursuant to Judgment and

Sentence in King County Superior Court No. 03-C-00392-8 SEA.

See Appendix A.

B. ISSUES PRESENTED.

Whether this personal restraint petition should be dismissed

as untimely and successive where petitioner fails to establish a

significant change in the law material to his sentence.

C. STATEMENT OF THE CASE.

Kevin Light-Roth was convicted by a jury of murder in the

second degree with a firearm enhancement and unlawful
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possession of a firearm in the first degree. Appendix A. Light-Roth

was 19 years old when he committed the murder. Appendix A. The

standard range for the murder was 235 to 335 months. Appendix

A. Defense counsel recommended a sentence of "mid to low

range." Appendix B to PRP, at 9. The court imposed a sentence of

335 months of total confinement. Appendix A.

Light-Roth appealed his convictions, which were affirmed by

the Court of Appeals on August 6, 2007. Appendix B. Mandate

issued on May 28, 2008. Appendix B. Light-Roth filed one

previous personal restraint petitions that was dismissed. Appendix

C.

D. ARGUMENT.

1. LIGHT-ROTH'S PETITION IS SUCCESSIVE.

RCW 10.73.140 bars the Court of Appeals from considering

a collateral attack when the petitioner has previously filed a

personal restraint petition unless the petitioner shows good cause

why the ground currently asserted was not raised earlier. This

statutory bar includes all collateral attacks, including habeas corpus

petitions. In re Personal Restraint of Becker, 143 Wn.2d 491, 496,

20 P.3d 409 (2001). If the petitioner fails to show good cause why
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the ground asserted was not raised earlier, and the petition is also

time-barred, this Court must dismiss the petition. In re Personal

Restraint of Turav, 150 Wn.2d 71, 87, 74 P.3d 1194 (2003): A

significant intervening change in the law satisfies the good cause

requirement. In re PRP of Flippo, 191 Wn. App. 405, 409, 362 P.3d

1011 (2015). However, as argued below, there is no significant

change in the law. As such, he does not meet the good cause

requirement of RCW 10.73.140 and his collateral attack is

improperly successive.

2. LIGHT-ROTH'S PETITION IS UNTIMELY: STATE V.
O'DELL IS NOT A SIGNIFICANT CHANGE IN THE LAW.

RCW 10.73.090 provides that no collateral attack on a

judgment and sentence may be filed more than one year after the

judgment becomes final, if the judgment and sentence is valid on its

face and was rendered by a court of competent jurisdiction. RCW

10.73.090(1). A judgment becomes final on the date that it is filed

with the clerk of the trial court, or the date that an appellate court

issues its mandate disposing of a timely direct appeal from the

conviction, whichever is later. RCW 10.73.090(3). In the present

case, the defendant's conviction became final on November 16,
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2001, when the mandate from his direct appeal was issued.

Appendix D.

An exception to the one-year time limit contained in RCW

10.73.090 exists for errors that render the judgment and sentence

"invalid on its face." RCW 10.73.090(1). A judgment is valid on its

face unless the judgment evidences an error without further

elaboration. In re Thompson, 141 Wn.2d 712, 10 P.3d 380 (2000).

"[T]he general rule is that a judgment and sentence is not valid on

its face if the trial judge actually exercised authority (statutory or

otherwise) it did not have." In re Pers. Restraint of Scott, 173

Wn.2d 911, 917, 271 P.3d 218 (2012). In the present case, there

is no error on the face of the judgment and sentence. The

sentencing court did not exercise authority it did not have. The

judgment and sentence is valid on its face and the exception for

errors that render the judgment facially invalid does not apply.

RCW 10.73.100(6) provides an exception to the time bar

where there "has been a significant change in the law, whether

substantive or procedural, which is material to the conviction,

sentence, or other order entered in a criminal or civil proceeding

instituted by the state or local government, and either the

legislature has expressly provided that the change in the law is to
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be applied retroactively, or a court, in interpreting a change in the

law that lacks express legislative intent regarding retroactive

application, determines that sufficient reasons exist to require

retroactive application of the changed legal standard."

Light-Roth argues that State v. O'Dell, 183 Wn.2d 680, 358

P.3d 359 (2015), is a significant change in the law, although he

concedes that the decision "did not completely overrule precedent."

His claim should be rejected. O'Dell is not a significant change in

the law.

In O'Dell, the state supreme court reaffirmed what it had said

previously in State v. Ha'mim, 132 Wn.2d 834, 846, 132 P.2d 633

(1997): an exceptional sentence below the standard range may not

be imposed on the basis of youth alone, but a defendant's youth

may be considered as to whether the defendant lacked the capacity

to appreciate the wrongfulness of his conduct or the ability to

conform his conduct to the law, as provided in RCW

9.94A.535(1)(e). 183 Wn.2d at 689. This statutory mitigating factor

has existed since the enactment of the SRA, and trial courts have

never been barred from considering a defendant's youth at

sentencing. Id. See Former RCW 9.94A.390(1)(e).
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O'Dell is therefore not a significant change in the law for

purposes of the exception to the time bar in RCW 10.73.100(6).

The Washington Supreme Court has defined the scope of this

exception:

We hold that where an intervening opinion has
effectively overturned a prior appellate decision that
was originally determinative of a material issue, the
intervening opinion constitutes a "significant change in
the law" for purposes of exemption from procedural
bars.

In re Personal Restraint of Greening, 141 Wn.2d 687, 697, 9 P.3d

206 (2000) (emphasis added). A decision that settles a point of law

without overturning precedent does not constitute a significant

change in the law. State v. Miller, 185 Wn.2d 111, 114-15, 371

P.3d 528 (2016); In re Personal Restraint of Domingo, 155 Wn.2d

356, 368, 119 P.3d 816 (2005); In re Personal Restraint of Turav,

150 Wn.2d 71, 83, 74 P.3d 1194 (2003). For the exception to

- -- - -apply, the law itself must change, not-practitioners' -understanding.

of the law. Miller, 185 Wn.2d at 116.

Although Light-Roth appears to concede that O'Dell did not

overrule any precedent, he argues that O'Dell for the first time

recognized a "nexus between youth and lessened culpability." First,

this does not meet the standard for a significant change in the law.
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Second, he is simply incorrect. In Ha'mim, the court explicitly

authorized courts to consider age in determining a defendant's

capacity for purposes of the statutory mitigating factor:

The Act does include a factor for which age could be
relevant. RCW 9.94A.390 provides anon-exclusive list of
illustrative factors a court may consider when imposing an
exceptional sentence and includes as a mitigating factor that
the defendant's capacity to appreciate the wrongfulness of
his or her conduct or to conform his or her conduct to the
requirements of the law was significantly impaired. RCW
9.94A.390(1)(e).

132 Wn.2d at 846. Thus, the nexus between youth and culpability

was explicitly recognized in Ha'mim.

Light-Roth cites State v. Scott, 72 Wn. App. 207, 218-19,

866 P.2d 1258, affirmed, 126 Wn.2d 388, 894 P.2d 1308 (1993), to

claim that O'Dell has changed the law. However, in Scott, this

Court did not hold that youth could not be a factor in finding

decreased capacity. The propriety of an exceptional sentence

below the standard range was not at issue in Scott. Rather, Scott

argued on appeal that his age made the exceptional sentence

above the standard range excessive. Id. In rejecting this

argument, this Court recognized that juveniles are more impulsive

than adults and lack mature judgment, but concluded that Scott's

crime—bludgeoning to death an elderly woman neighbor suffering

STATE'S RESPONSE TO 7
PERSONAL RESTRAINT PETITION



from dementia, as well as robbing and raping her—could not

reasonably be attributed to juvenile impulsiveness. Id.

Moreover, the Scott decision predated Ha'mim, which itself

predated Light-Roth's sentencing proceeding in 2004. There can

be no question that, to the extent that Scott and Ha'mim could be

seen as inconsistent, Ha'mim was the controlling law at the time of

Light-Roth's sentencing.

Finally, even if O'Dell was a significant change in the law, it

would not be material to this case because an exceptional sentence

below the standard was never sought. In O'Dell, the trial court

refused to consider an exceptional sentence below the standard

range based on the claim that O'Dell's youth diminished his

capacity to appreciate the wrongfulness of his conduct or conform

his conduct to the law. 183 Wn.2d at 696-97. No such error

occurred here. Both parties requested a standard range sentence.

In imposing sentence, the trial court noted Light-Roth's youth, but

concluded that his behavior could not be attributed to youth.

Appendix B to PRP, at 15-17. The court stated, "I am satisfied that

Mr. Light-Roth demonstrates classic sociopathic behavior, didn't

care about anybody but himself, and I am satisfied that he is

dangerous." Id.
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And indeed the trial court's conclusion is borne out by the

facts of the crime. At the time of the crime, the 19-year-old Light-

Roth was dealing methamphetamine. Appendix B, Opinion at 2.

Light-Roth was angry at the victim because he thought the victim

has stolen one of his guns. Appendix B, Opinion at 3. Light-Roth

questioned the victim at length about the stolen weapon before

choosing to shoot him point blank in the chest. Appendix B,

Opinion at 4. He then instructed an associate to dispose of the

body. Appendix B, Opinion at 5. After his arrest, Light-Roth

attempted to escape. Appendix B, Opinion at 7. While in custody

pending trial, Light-Roth suborned perjury by convincing another

inmate, named VanBrackle, who was charged with robbery and

burglary, to lie for him in exchange for "mak[ing] sure the witnesses

in VanBrackle's upcoming trial did not testify." Appendix B, Opinion

at 9. Nothing about this behavior can be explained by youthful

impulsivity or lack of foresight.

It is important to note, that under Light-Roth's reasoning,

every offender of an arguably youthful age who was previously

sentenced would now be entitled to a new sentencing proceeding.

To so hold, this Court would have to completely ignore the statutory

limitations on collateral attacks set forth in RCW 10.73.090 and
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10.73.100. O'Dell is not a significant change in the law as defined

by statute and case law.

E. CONCLUSION.

This personal restraint petition should be dismissed as

successive and untimely.

DATED this ~ day of October, 2016.

Respectfully Submitted,

DAN SATTERBERG
King County Prosecuting
Attorney

by
ANN SUMMERS, #21509
Senior Deputy Prosecuting
Attorney
Attorneys for Respondent
Office I D #91002

W554 King County Courthouse
516 Third Avenue
Seattle, WA 98104
(206) 296-9600
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SUPE~OR COURT OF WASHINGTON FOR I~NG COUNTY

STATE OF W.ASI3INGTON, )

Plaintiff,

Vs. )

KEVIN W S,IGS~T-ROTFI )

Defendant, }

No. 03-C-00392-$ T{NT

JUDGIVIENT AND SENTENCE
~~,ONY

T. HEARING

I.1 The defendant, the defendant's lawyer, JOIN CAIN, and the deputy prosecuting attorney were resent at the
sen ~encing hearing coraduc ed today. Others resent were: ~ 4~' S

II. FINDINGS

TI~ere being no reason why judgment should noY be pronounced, the count finds:
2.1 CL1I212~N'I' O~'FENSE(S): The dePendazxt was found guilty on 06/OJ./2004 by juzy verdict of

Couzzt No.: TX Crime: MURDER TN THE SECONll DEGREE
RCW 9A.32.050 (1) la) _ ..___ _ Crime Code: 00144_
Date of Czime: 02/05/2003 Tncrdeat No.

Count No.: III Crix►~e: LTNLAWFiJL POSSESSION Ok' A FIltEAItM IN'.~HE ~Il2ST DEGREE
RCW 9.41.040 (11 fa) (2~a) Crime Code: 00531
Date of Crime: 02/05/2003 Incident No.

Count Nn.: Crime:
~CW
Date of Crime:

Count No.• Crime:
RCW _--
Date of Crime:

[ ] Additional curient offenses are attached in Appendix A

Rev. 12/03 - jxxiw
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5PECTAL VERDICT or ~'I1~1bING(S):

(a) [X] While azz~oed with a firearm in couut(s) TI RCW 9.94A.S10{3).
(b) [ ]While armed wzf~ a deadly weapon other than a fuearm in counts) RCVJ 9,94A.510{4).
(c) [ ] With a sexual motivation zn~ count(s) RCW 9.94A.835.
{d) [ J A V.U.C.S.A offense committed irz a protected zone i~ couut(s) ~CW 69.50.435.
(e) ( ]Vehicular homicide [ ]Violent tzaffic offense j ]DUI [ ]Reckless [ ]Disregard.
(~ [ J VahicuIar honnicide by DUX with. prior canvictaon(s) for nffense(s) defined in RCW 41.61.5055,

RCW 9.94A.510(7).
(g) C ]Non-parental kidnappiztg oz unlawful impzisonzz~e~t with a minor victinn. RCW 9A.44.13~.
(h) [) DomesYac violence offense as de~"med in RCS 10.99,028 fox counts)
(i) [ ]Current offenses encompassing t1~e same criminal conduct yin. this cause are counts) k~CW

9,94A.589(~)(a).

2.2 OT~R CURRANT CONVXCT.CON(S): Other curxent convictions listed under different cause numbers used
in calculating tl~e o£f'ender score are (list offense and cause number):

2.3 CI21lVlIN.AL HISTORY: Pzzar convictions constituting cxuninal history for puzposes o£ calculating t}ze
offender score are (RCW 9.94A.525):
[X] Criminal history is atfached in Appendix B.
[ ] One poinf added for offenses} conanraitted while under commwuty placement for counts)

2 4 SF,iVTFNCTI~C nATA~
Senteneing Offender Seriousness Standard 'Total Standard Maximum
Data Score bevel Ran e Enhancenr~ent Ran e Term

Count TI 5 XTV 175 TO 275 ~-6d MONTHS 235 '~O 335 LIFE
MONTHS AND/OR

$50,000

Count III 4 VII 36 TO 48 36 TO 48 l.0 YRS
M~NT~TS AND/OR

$20,000

Coux,.t
Count

[ ]Additional current of~'ense sentencinig data is attached in Appendix C

2.5 EXCEPTIONAT. SENTENCE (RCW 9.94A.535~:
[ ]Substantial and compelling reasons exist which justify a sent~nee above/below the stapdard zange for
Counts) . k'andings af~'act and Conclusions of Law are attached in
Appendix A. The State [ ] dzd [ ]did not recoz~ze~d a sizzu'Saz sentence.

]II. JUDGMENT

IT I5 ADJ[TDGED that defendant is guzlty o~'the current offenses set forth in Section 2.1, above and Appendix A.
[ )The Court DISMISSES Counts)

Rev. 12/03 - jmw
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IV. ORDER

IT IS ORDER:ET~ that the defendant serve fl~.e determinate sentence and abide by the other terms set forth below.

4.1 RESTITU"I'~ON AND VICTIM ASSESSMENT:
~ ]Defendant shall pay zestitution to the Clerk of this Court as set forth in atCached Appendix ~.

~ De;fenda:at shall not pay restitution because the Court finds that extraordznaxy cixcuznstances exist, and the

court, pursuant to RCW 9.94A.753(2), sets forth those circumstances in attached Appendix E.

~~Restitu~ion to be detex~ninad at future restitution hearing on {Date) at m.

[tfiD e to beset.
[ Defend~t waives presence at future restituixon JZearing(s).
7 Res~itufion is not ordered,

Defendant shall pay Victim Penalty Assessment pursuant to RCW 7.68.035 in the amount of $500.

4.2 OT~IER ~'INANCIA~, OBLIGATIONS: Having conszdezed the defendant's present and likely fut~rre

financial ~esouxces, the Court concludes that the defeada~at bas the present or likely future a'~ility to pay the

financial obligal~ous imposed. The Court waives financial obliga~ion(s) that are checked below because the

defendant lacks tl~e present and fitture ability to pay hem. Defendant shall pay the following to the Glerk of this

Court;
(a) [ ] $~, Court costs; [ ~ Court costs are waived; (RCW 9.94A.030, 10.01.160)

(b) [ J $X00 DNA collection £ee; [ ]DNA fee waived (RCW 43.43.754)(crunes committed a~tex 711/02);

(c) [ J $ Recoupment for attorney's fees to King bounty Public Defense Programs;

C ,] ecoupment is waived (RCW 9.94A.030);

(d) [ ] $ ,Fine; [ ]$1,000, dine for ViTCSA; [ ~ J$2,000, Fine for subsequent VL3CSA;

[ ] CSA one wazved~(RCW 69.50. 30);

(e) j ] $ ,Fang County Interlocal Drug Fund; [ J Drug Fund payment is wasved;

(RC 9.94.A..030)

(~ [ ] $~ State Crime Labora#ory Fee; [ ] T,aboxatory fee waived (RCW 43.43.690);

(g} [ J $ Incaxcezabion costs; [ ] Zucaxcexation costs waived (RCW 9.94A.750(2));

(h) ~ ] $ Otber posts fox: .

fi- ~SF4R~W'.'L

4.3 PAYMENT SCHEDULE: Defendant's TOTAL FINANC~A~, OBLIGATION is. $ $pD ,. The

payments sha11 be made to the King County Superior Court Clerk according to the rules of the Clerk and the

following terms: [ ]Not Less than $ per month; [~( On a schedule established by the defendant's
Community Corrections bffieer or Departrnent of Judioia~ ~~a~iiizzistxation (DJA) Collectian5 Officer. Pinancia~

obligations sha11 bear interest pursuant to RCW 10.82.090. The Defe~nda~t sha11 remain under the Court's

jurisdicCion to assure payment o~ financial obligations: for crinnes committed before 7/x/2000, for up to

ten years fro~[n the date of sentence or release from total confinement, whichever is later; for crimes

committed on or after 7/~/2U00, until the obligation is completely satisfied. Pursuant to 1~CW' 994A.7602,

if the defendant is more than 30 days past due izt payments, a notice of payroll deduction mad' be issued without

further notice to the offender. ~'ursuant to RCW 9.94A.760(7)(b), the defendant shall report as directed by DJA

az~d~ ro~vide financial infox~xaat~o~. as requested.
[✓] ~6u~ Clerk's trust fees are waived.
~ ✓~Intexest is waived except with respect to restitution.
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4.4 CONI`.INEMENT OVER QNE REAR: befendant 3s sentettc~d to a term of total conf'Inement in the custody

of tb.e Depaxtrraent of Corrections as follows, commencing: [~ immediately; [ ](Date):

by .rn.
27S

~ [, + months/cia~on count; _ nao:aths/days on count months/day on cotu~,t

~L~"~~months/clt~s on caunt~,; monthsldays on count months/day o~z count

The above terms for counts _'~F~ ~ '~ are consecutive concurrent.

The above terms shall ruz~ C ~ CONSBCUTNE [ ] CONCU1t12EN~ to cause No.(s}

The above Perms sha1X z~ ~ ] CONS~CiJTIVE [ ~ CONCURRENT to az~y ~revzously izaposed sentence not

refe~ed to in this order.

j~ Zn addition to t1~e above terms) the court imposes the following mandatory terms o~ confxuement fox
~ ~ ~necial WCAPON fuidinef5l in 5CC#~.ori2.1: ~nb "wvcnn,('f1. t'~c.•~k

which terms) shall xuu consecrative with each other and with all base texm(s) above and terms yn any other

cause. (arse tbas section only for crimes comtnit~ed after 6-10-98)

] 'The enliauoemeat texzx~(s) £or any special'GVEAPON findings zn section 2. l is/axe included wzthin the

terms) imposed above. (Use this section when appropriate, but for czitnes before 6-1 I-98 only, per In Re

Charles

The TaTAL of alI terms imposedan this cause is 3 ~J~ months.

Credit is g iven ~oz~ ~._, ~~Ys served [ ]days as detezmained by the Kzng County 3ai1, solely for

confxuexnent under fhis cause nuu~ber pwrsuant to RCW 9.94A545(6}.

4.$, PTO CONTACT: For ~e Znaximum term of L~_years: defendant shall have no contact. .. .. ,.

~~~'t-~-' 
_ 
~~~M V~v~-~' ~l~)%f.1`~o~/~'fic.t)~ ~v+o-t.a~ ~'~~P/t.~. 'f

D~~~- ~r'Pw+.~ Macs, 5 ga l 1,, ~~-- Mo.~.,-v~ Cot t.Q-e.-.. C~w~a~ ~'l~e.~'~s 5~.~.~
4.6 D A TEST`IN~. 'The defendant shall have a bioYogical sample col~ectec~ for purposes of DNA ide~ificatian r~ ~

analysis and the defendant shall fui.Iy cooperate 7.n~ tJ~e-festzng, as ordered ixz APPENpIX G• ~~~, v

] H[V TESTING: For sex o£fe;nse, prosi~tution o~'fezzse, drug offense associated with the use of

hypodermic needles, the defendant shall submit to HIV testing as ordered in APPENDIX G.

4.7 {a) L ] CaMMUNITY ~'LA.C~MEN'~ pursuant Yo RCW 9.9~4A.700, foz qualifying crimes concxcxaitted

before 7-] -2000, is ordered for nnontk~s oz fox the period of eaxiued early zelease awarded pursuant

to RCW 9.94A.728, whichever is lon.eer. [24 months fox az~y seziovs vzolezzt offense, vekucula~r homicide,

vehicular assault, or sex offense prior to 6-6-96; 12 z~ont~s £oz any assault 2°, assault of a child 2°, felony

violation of RCW 69.50/52, any crime against person defined in RCW 9.94A.41 ~ not otherwise described

above,] APPENDIX ~ foz Community placement conditions is attached and incorporated hezein.

(b) [ J COMMLINTTY CUSTODY pursuant to RCVV 9.94.710 for any SEX O~ + ; NS]C committed after

G~5-96 but before 7-I-2000, is ordered fox a period of 36 months oz for tJae period of eazned early release

awarded under RCW 9.94A.728, whichever is loner. APPENDIX H for Community Custody Conditions

and APP~NDZX J' for sex offender ragistrataou is attached and incorporated he:ceiu.

Rev. 04/03
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(c) ('COMMUNITY CUSTODX - pursuant to RCW 9.94A.715 for qualifying crir~aes comz~c~itted

~ after 6-30-2000 is ordered foz tl~e following established range:
]Sex Offense, RCW 9.94A.030(3$} - 36 to 48 months—when not sentenced under RCW 9.94A.712

(ICJ, Serious Violent Offense, lZCW 9.94A.Q30(37) - 24 to 48 months

] Viole~ax Offense, RCW 9.94A.030(45) -18 to 36 months
[ ]Crime Against Person, ~2.CW 9.94A.41. Z - 9 to 18 xx~,ontk~s
j ]Felony Violation of RCW 69.50/52 - 9 to 12 months

ox foz the entire period of earned early release, awarded under RCW 9.94A,728, whichever zs lon~ez.

Sanctions and punishments for non-compliance will be imposed bq the De~ar~:en~ of Corrections pursuant

to RCW 9.94A.737.
[XJAPPEND~K H foz Coxz~.txxunity Custody conditions is at#ached and vncorporated herein.

[ ]APPENDIX J for sex o~'ender registration is attached and incorporated herein.

4.8 ~ J WORK ETHYC CAML': The court finds that the defendane is eligible fox work ethic caring, zs Ixkely to

qualify undex RCW 9.94A.690 and recommends that the defendant serve the sentence at a work ethic camp.

Upon successful completion of this program, the defendant shall be released to community custody foz any

remaining time of total confinement. The defendant sha11 comply with alI mandatary statutory requirements of

community custody set foz~th in RAW 9.94A.700. Appendi~c H far C~nmmunity Custody Conditions is attached

and incozporated herein. `

49 [ ]ARMED CAME COMPLIANCE, RCW 9.94A.475,.480. The State's plealsentenaing agreement is

[ ]attackzed [ ]as follows:

T&e defendant shall report to an assigned Community Corrections O~zcer upon release from confinement for

monitoring of the remaining terzn~s of this sentence.

Date:__.. /JiL~~~-

Pzesented by:

Deputy Prosecuting At~oz~ey, Ws~.~.# 235"9 a
Print Name: A/ ~ZSp~• ~,~~`

~t.ev. 04J03

~ -,

Approved as to ~ozxn:

lC~

A ~rniey £oz De£andant, WSBA # / ~ jG~f
• rint Name• s~Q ~a vt C /f,~ rJ
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~ Y N G E R P R X N T S

~p~SSI~L~` .:.:
~ ~V~~~~~,tMA

~~~ 

J .

. ~~

~~~~
~~~

' H

~ ~~ A

~ ~: 'FP}°̀ '~~ !

)' hli Si~tz~~,f~}~'

V

~.xGHT HANJ7 DEFENDANT'S SIGNATURE: (~'~~ ~~~'" j_~~

k'INGERPRTNTS 0~' : D~~'~NDANT' S ADDRESS

~EVIIV W LTGS~T-BOTH

DATED : ~ ~~ - 0~"~ ATTESTED BY BARBARA. MINER
SU' RI ~. 0 

~~~~~•' $X
COUNxX' U~'ERIOR COURT PU'Z'Y CLERK ',

CERTIFICATE OFFENDER TDENTTF'ICATTON

x,
CT~ERK Off' THIS COURT, CERTIFY Z'HA.T
THE ABOVE ~ S A TRUE C0~'~' 0~' THE
JUDGEME~7T AND SENTENCE 'Tl~T THIS
ACTION ON RECORD ZN MX 0~"FZCE.
DATED;

CLERK

~Y:
DEPUTY CLERK

S.I.D. I30.

DOB: JUNE 22, 1.983

SEX: M

RACE: W
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SUPERIOR COURT OF WASHINGTON FC}~ IffIVG COUNTY

STATE OF WASHINGTON, )

Plaint7ff, ) No. 03-C-00392-8 K~I'I`

~s. ) JUDGMENT .AND SENTENCE,
} (FELON - APPENDJX S,

KEVIN W LIGHT BOTH ) CRIMIN.A~. HIST0~2Y

Defendant, )

2.2 The defendant leas the folIorving criminal history used in calcuXating the offender score (RCW

9.94A.525):

Sentencing Adult or Canse

Crime ]pate Juv, grime Number Locat~oz~

ROBBERY 1 08/04/2000 ADULT 001.0259'78 I~TNG CO

POSSESSING STOLEN PROI'ERxY 02l1$/20~0 JIJVENI~E Ob8Q00$79 PIERCE CO

'SA.KtNG MOTOR V~HXCLE W'I'~HOU'T 03/03/1999 JUVENI~,E 9880$4920 DING CO

~~zuvzzsszozv
ESCAPE 2 UNK JUVEr1II.E 988021711 PIERCE CO

[ ]The following prior convictions vt~ere courtted as one offense in determining the offender score {RCW

9.94A.525(5)):

Date: ~ 2- n
JUDGE, X LINTY SUJ' RIOR COURT'

Appendix B—St.ev. 09/02
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SUPE~OR COTIRT OF WASFIINGTON FOR HING COUNTY

STATE OF WASHINGTON,

~'laintiff, } No, 03-C-00392-8 I~N'C

vs. ) AI'PENDJX G
ORDER FOR BIOLOGICAL TESTING

KEVIN WEIGHT-BOTH ) AND CbUNSES.ING

Defendant, )

(1) DN,A IDENTI~CATION (RCW 43.43.754):

'~'he Court ordaxs t~,e defezzdax~t to cooperate v~rith the King Cownty Department of Adult

Detention, Ding County Sheriff's Office, azxd/or the State department of Corrections zr~
providing a biological sample fbr DN,A identification analysis. The defendant, if out o~
custody, shall promptly ca1~ ~e King County 7azl at 296-1.226 between 8:00 a.m. and 1:00

p.m., to make at~'angements £or the test to be onnduoted v,~t~sin ~.5 days.

(2) ❑HIV ST,1NG AND C4UNSEL~TG,, W 70.24.340):

{Require for defendant c victed o~ sexual ffense, i~rug o nse associate$ with the

use ooh de~rrtie needles, r prostitution re ted offense.)

The Court o ers the defenda contact the Sea e King County eaitti Department

and participat in human imm deficiency virus ) testing an counseling in

accordance wi Chapter 70.24 R W. The defen t, if out of cost y, shall promptly

ca1X Seattle-King ounty klealth De artment at 205- 37 to make a~a gezxxents for the

test to be canducte wiflun 30 days.

Zf (2) is checked, two independent biological samples shall be taken.

Date: 7"' ~ ~ d -~..~.—
~►r .....~! s r-. .- s ~

APPENDIX G—Rev. 09/02
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SUPERIOR COU.l2.T OF WAS~IlVGTON FOR KING COUNTY

STATE 4P WASHXNGTON, )
}

Plaintiff, )

vs. }

KEVlN W LZGI~T-ROSH )

Defendant, )

No, 03-C-00392-8 KNT

JUDGMEN'~' AND SBN7'ENCE
APPENDIX H
COMMUNITY PLACEMENT OR
COMMUI~'~~'Y CUSTODY

The Defendant shall cozn~ly wifh the following conditions of community placement or community custody pursuant

to RCW 9.94A.70Q(4), (5):

1) Report to and be available for contact with the assigned community corrections officer as directed;

2) Wor~C at De~artznent of Corrections-approved education, employruent, andlor community service;

3) Not possess or consume controlled substances except puxsuant to lawfully issued prescriptions;

5) 1.2.eceive prior approval for living arrangements and residence location;

6) Not own, use,. or possess a ~ireaxtzx oz az~nunibion. (RCW 9.94A.720(2));

7) Notify community cort~ections offfcer of any change in address or employment; and

g) Remain within geographic boundary, as set forth zr~ r~rzfix►g by tlxe D~art;c~en~t o:F Coxxec~zons Officer or as set
£oz~h with SODA order.

OTHER SPECIAL CONDZ~~ONS:
[ ] Tkxe de£ezzdant shall upt conswne any alcohol.

Defendant shall have uo contact with:

[ ]Defendant sI~ remain [ ] witbin [ ]outside of a boundary, #o wit:

[ ]' The defendant sha11 participate in the Following crime-related treatrnent or counseling services:

[ ] 'Z'k~e defendant shall comply with the following crime-related proku'bitxons:

QtheX con~tidons m.ay be imposed by the court or Department during community custody.

Community Placement or Cozxuz~unity Custody shall begin upon cotnplet~on o£the terms) of conffnement imposed

herein. or when the defendant is txansferred to Community Custody x~ lieu of eazned early release. 'The defendant

shaYl zemain under floe supervision of the Departxx~ent of Co~xect~ons and follow e~plzcitly the instructions and

conditions establishedby tlxat agency. The Department may require the defendant to perform a£~i~z~afive acts

deemed appropriate to monitor compliance with tl~e conditions [RCVV 9.94A.720] and may issue warrants and/or

detain defendants wuo violate a condition [RCW 9.94A.'140J.

Date: '7 "" ~ '"' O

~~~~~~,

~~~11~
►L

APPENDJX H-- Rev. 09/02
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IN THE COURT OF APPEALS OF THE STATE OF WASH~NGT4N
DIVISION !

STATE O~ WASHINGTON, } Nn. 54509-~4-E ~~~~

~ ,,~#NG C~UNTv, ~rv~~HINGTQ~I
Respondent, }

MANDATE ~1~~~ ~ '~ ~~Q~
v. }

} King County ~~PER1~R ~~UFtT ~I.~R~C

KEVIN LIGHT-BOTH, }
} Superior Court No. f}3-'(-00392-8.KNT

App~Elant. )
~.

THE STATE OF WASHINGTON TO: The Superior Courfi ofi the Sfiate of Washington 9n

and for King County.

This is to certify thafi the opinion of the Court of Appeals of the State of

Washington, Division I, filed an August 6, 2007, became the decision terminating review

of this court in the above entitled case on May 28, 2008. An order denying a petition for

review was entered in the S[apreme Court an Apt`d 30, 2008. This case is mandated to

the Superior Court from which the appeal was taken for further proceedings in

accordance with the attached true copy of the decision.

Pursuant to RAP 14.4 costs in the amount of $7,737.01 are to be taxed against

judgment debtor KEVIN LIGHT-ROTH as follows, costs in the amount of $7,479.10 are
awarded in favor of judgment creditor WASHINGTON OFFICE OF PUBLIC DEFENSE,
INDIGENT DEFENSE FUND and costs in the amount of $257.91 are awarded in favor of
judgment creditor KING COUNTY PROSECUTOR'S OFFICE.

Page 1 of 2
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54509-4-1
Page 2 of 2

c: Sheryl Gordon McCloud
Brian McDonald
Hon. Brian Gain
Indeterminate Sentencing Review Board

IN TESTIMONY WHEREOF, I have hereunto set my
hand and affixed the seal of said Court at Seattle, this
2~3th day of May_, 2 ~. ~_.---,,,~

RICHARD . JO~[NSON
Court m` ' ratorlClerk o~ fhe Court of Appeals,
State o ashington, Division I.
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CN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE

STATE OF WASHINGTON,

Respondent,

v,

KEVIN L1GHT~ROTH,

Appellant.

No. 54509-4-1

UNPUBLISHED OPINION

F1L.ED; August 6, 20D7

SCHINDLER, A.C.J. ~ Kevin Light-Roth appeals his conviction for murder in the

second degree while armed with a firearm and unlawful possession of a firearm in the

first degree. Although Light-Rofih does not challenge the trial court's findings that there

were no explicit or implicit agreements for benefits wi#h the witnesses who testified

against him, he contends that the Stale violated the requirements of Bradv v. Maryland,

373 U.S. 83 83 S Ct 1194, 10 L. ~d 2d 2~ 5 (1963), byfiailing to disclose that-tf~e

witnesses had expectafiions of leniency far their pending charges. Light-Rath also

contends thaf the Sfiate misled the jury and violated Na ue v. 111inais, 360 U.S. 264, 79

S. Ct. 1173, 3 L.. Ed. 2d 1217 ('I959}, by asking one of the witnesses whether he was

aware that his testimony probably would be used against him in his trial. In addition,

Light-Roth claims the prosecutor committed misconduct by vouching fnr the crecSibi[ity of
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State witnesses, and the trial court erred in denying his motion fior a hew trial and

admitting fesfimonial statements in violation of Crawford v. Washington, 5~1 U.S. 36,

'i 24 S. Ct. 1354, 158 L. 2d 177 {2004}. As #o senf~ncing, Light-Rofh asserts the court

erred in calculating his offender score and imposing an additional 60-month firearm

~nhancemenfi. We affirm fhe convictions and the judgment and sentence.

FACTS

On February 5, 2003, Kevin ~.ight-Roth shat and killed nineteen-year-ofd Typhon

gonnett at Chris Highley's apartment in Federal VUay. Highfey and his friend s Cu~is

Sfream, witnessed the shooting. Highf~y fiesfiified fihat while Lighf-Rath was living with

him, Light-Roth supplied him with methamphetamine.

Stream and Bonnett were goad friends. For a lime, Bonnett dated Stream's

sixfieen-year-old sister. Bufi after Stream told Bonnett the situafiian was awEcward for

him, Bonnett agreed to stopped dating her. About a month before Bonnett was killed,

Sfiream found out that Bonnett had made a videotape of having sex with his sister. After

Stream found out about the six fiape, he called Bonnet's then girlfriend, Dollie Sein, a

number of times. H~ fold collie Yee knew about fihe sex tape and wanted to beat up

Bonnett. Stream also told a nurnf~~r ofi other people, including Highley, #hat he wanted

fo beat up or kill Bonnett.

On February 5, Stream and Highley spent the day together. They returned to

Highley's apartment around 7:00 p.m. Stream testified that when they arrived at

Highley's apartment, Light-Roth came arocand the corner with his Ruger .45 pointed at

them. He put the gun down after he recognized them.

2
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` That afternoon, ~3annett dropped Dollie off at work, and he told her he would pick

her up at 7:30 p.m. Later that evening, Bonnett drove to Highley's apartment. When

Bonnetk knocked on the apartment door, Highley looked Through the peephole and

whispered to Stream and Light-Roth, "[i]t's Tython." Highley whispered because he

knew fhaf Sfiream was angry with Bonnett abouf the sex tape, and that Light-Roth was

angry with Bonnett because he thoughfi Bonnets stole his shotgun. Because Stream

was surprised Bonnett was there, he decided to go into one of the back bedrooms

before Highley opened the door to let him in. In fihe living room, Light~Roth questioned

Bonnett about his missing shofigun. Highley said Bonnett defied taking the gun and

appeared nervous. While Ligh#-Roth and Bonnett were•still talking, Highley went to the

back bedroom to check on Stream. Stream was pacing back and forth in the bedroom

with a golf club in his hand, trying fio decide whether to confront Bonnett. When Lighf-

Rafh came into the bedroom, he handed his gun to Strum. Stream put the gun under

his shin in his waistband. He then went with Lighf-Roth fo confront Bonnett, Bonnett

was sitting on the couch in th~,living roam and Highley was sitting in a chair. Stream

confronted Bonnett about the sex tape. At firsfi Steam was standing up, but then he sat

down in a chair and talked fia Bonnett about why he was sa angry. Bonnettlooked sad-

and told Stream he was sorry.

Stream and Bonnett were still talking when light-Rath walked over to Stream,

pulled the gun out of Sfiream's waistband and held it at his side. Lighfi-Roth thin said fio

Bonnett, "`well, it would be nice to see what happened fo my shotgun."' Highfey testified

that Bannett laughed nervously and rep{iecf, "oh, be{ieve me, if I knew, i wouf~ tell you."'



14966405

No. 54509-4-114

light-Rofh said, "weH, okay", and then he raised the gun and shot Bonner in the chest.

Bonnett arched his back into the couch and screamed out in pain. Bonnett said, "'oh,

God, Kevin, don't kilt me."' Bonnett #hen foaked at Stream and said "'don't let him kill

me."' Light-Roth pointed the gun at Bonnett again, but Stream moved in front of

Bonnets to prav~nt Light-Roth from shnotfng him. Bonnett fihen closed his eyes and

passed out.

Stream told Light-Roth, "`l didn't want this to happen.... Just let me leave."'

Stream said he didn't know what to da and was "just scared." In response, Light-Roth

said, "`[i]f you don`t want to be a part of this, you can ga ahead and leave. But ifi you say

anything...."" Light Roth then showed him his gun and made a slicing gesture across

his throat.

Lighf-Roth told Highley to pickup Bonnett aff the couch. Highley tried, but said

Bonnett was foo heavy. Light-Roth Then told Highley to get trash bags and line the trunk

of Light-Roth's car. Highley tesfi~f~ed that he followed Light-Roth's directions because he

was afraid of Light-Roth and believed Lighf-Roth would kill him if he left.

After Highly lined the trunk of the car, Light~Roth told him fa stay in the

apartment and then left. -A few minutes later,-Shelby Manning and Pamela-Marks

knocked on the door, but Ffighley dici not aCtswer. As Shelby and Pamela were leaving,

they ran into Light-Roth, who was walking back to the apartment from the garage.

Light-Roth knocked on the door and told Highley it was okay to let them in.

Because Highfey did not want Shelby and Pamela to see Gannett, he, covered up

Bannett's face with his jacket. When Shelby and Pamela asked about the guy on the

n
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couch, Highiey said he had been up for a number of days and was tCying to catch up on

his s1e~p. When Pamela said she wanted to check on him because he wasn't moving

and his skin was blue, Lighfi-Roth yelled at her to leave him alone. At Light-Roth's

suggestion, Highfey look Shelby and Pamela outside to smoke.

About ten minutes 1a~er, when they came back inside, Light~Roth and the guy ort

the couch were gone. Light-Roth returned approximately fifteen minutes laf~r. He

pulled Highley aside, gave him the keys. to Doliie Sein's white Honda Accord, a palm

pilot, a lighter, and a cell phone case, and told Highley to drive to northeast Tacoma to

get rid of the car and other items.

Highley left the white Honda Accord four blocks away from Roddy Ramirez's

house in Tacoma. Highley decided to leave the car (here in an effort to implicate

Ramirez in Bonnett's killing. Ramirez believed Bonnett had broken into his house and

stole a number of items. After leaving the car, Highfey called two of his firiends, but

neither answered. Highley then called Light-Rath. Highley said that when Light-Roth

picked him up, he said "(• thought you freaked out ot~ me and ran out on me, I thought E

was going to have to kill you."

When Bonnett did not return to pick Dolli~-up from work, she called several

people trying to find Bonnett. When she called Light-Roth, he told her thafi he had not

seen Bonnett that night but that he would pick her up if Bannett did not show up.

The next morning, Sfiream went back to Highley's apartment. Highley, Ligh#-

Roth, and his friend Cory Eckholm were at the aparfiment. After Stream and Highley

left, Dollie and twn of her friends cams by the apartment to ask whether anyone had

5
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seen Bonnett. Light-Rath told Dollie fihat he had nofi seen him recently but fihat Bonnett

had saic! somefihing to him about going back to New Mexico. "`( do remember a couple

of days aga [Bonnett] saying he was going to get on a Greyhound or something like that

to go back to his homefiown in New Mexico."' Light-Roth suggested DoElie look for her

car at a train or bus station.

Later fihaf night Dollie called Eckholm to tep him that based on a news report

about a body that was found with a bar code tattoo, she was sure Bonnett was dead.

After Eckholm fiold Light-Roth abau# Dollie's call, Eckholm and Light-Roth (eft the

apartment and went to Eckholm's house, When they were afi Eckholm's, Light~Roth

called Shelby to ask whether the police were at Highfey's apartment.

Meanwhile, after driving around for several hours, Highly and Sfream decided fio

go fo the police. At around 1'f :00 p,m., they walked into the Federal Way Police Station

and said they had information about Bonnett's murder. The police interviewed Highley

and Stream separately for several hours. During the interviews, each of #hem was

e~ctremely upset and often cried. After the interviews, the police arrested Highley far

rendering criminal assisfiance.

On February 7', the police searched Highley's apartment. Based on information

'From Highley, the police also searched a Tacoma gas station wasfie container and

recovered the keys to Dolfie's car and Bonnett's Lighter. A forensic analysis determined

that fhe bulfefi recovered from Bonnett's body was a hollow point UVinchester fired firom a

.45 caliber semiautomatic weapon, such as a Ruger.

C•~
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After staying with Eckholm, Light-Roth called his friend Dan Kolbet and fold him

he was in trouble and needed to stay with him that night. The ne~cf day, Light-Roth

returned fio Eckholm's house. On February 9, Light-Roth asked Eckholm to cash a

$500 money order from his mother. After cashing the money order, Ecicholm used his

identification to get Ligh#-Roth a room at the Mofiel 6 in Fife. When Eckholm returned

homy, the police were there. Eckholm agreed to accompany the police to the Mote! 6.

in Fife. When the police approached Light-Roth outside the motel, he ran. After a

pursuit, the po{ice arrested him.

Light-Roth waived his Miranda' rights. In the interview at the police station, Lighfi-

Roth denied kill'mg Bonnett and claimed he did nat see Bonnett the day he was shot.

But when Detective Poynter told Light-Rofh that witnesses had reported that he shot

Bonnett, Light-Roth replied, "`[t]hose two guys left and drove right to yau, didn't fihey?

"can't believe (hose fuckers did ghat."' ~.ight-Roth fihen told Detective Poynter that he

inrould provide information to the pafice, buff that he wanted immunity. "I can give you

the gun. I can give you the palm pilot and the face-pfafie buf I want ful! immunity."

When Detective Poynter left the interview room for a short #ime, L.ight~Rofh used

a pen to remove his leg shackles and handcuffs. Another defective observed what

Light~Roth was doing and called for assistance. fight-Rofih climbed into the ceiling

crawl space, The ceiling collapsed and he fell to the filaor in the r~exk room. When fhe

officers entered the room, Light-Roth said they'were going to have to shoof hire. After

~ Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1642, 16 L. ~d. 2d 694 {1966).

. 7
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the use of pepper spray and a further struggle, the officers were able to restrain Lighf-

Rath.

Thy State charged Light-Roth with murder i~ the second degree while armed with

a firearm and charged Highley as a co~defendanf with rendering criminal assistance 9n

the fiirst degree. The State later amended the information to also charge Light-Roth with

un{awful possession of a firearm.

At Highley's bail hearing, the State argued against his release, buf the court

granfied him a conditional release. After the hearing, Highley's attorney, Jessica Riley,

contacted the prosecutor, Nelson L.ee, to advocate for dismissal of the charges against

him based on duress. The prosecutor refused to dismiss the charges against Highley.

A~~ording to Ms. Riley, the prosecutor made it very clear to Highley that if he decided tv

fiestify, he "was testifiying at his own peril, and that Mr. Lee was not offeriC~g him

immunity or any other consideration in exchange for his testimony." Highiey decided he

wanted to tesfiify. Before the interview with Light-Roth's aftorney, fihe prasecutar

"reminded Mr. Highley fihafi he had to respond to Mr. Cain's questions truthfully, despite

the fact that he maybe incriminating himself," Following the interview, Ms. Riley asked

the prosecutor to Consider reducing the charges. The prosecutor again refused fio da

so.

In the fal( of 2003, the trial court granfied Light-Roth's motion to sever Highley's

trial so Light-Roth could cross-examine Highley about the statemenfis Highley made to

the police.

E:'
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Lighf~Roth's trial began on April 29, 2004. Stream, Highley, and others testified

at trial on behalf of fihe State. During Highley's testimony, he was very contrite and

emotional. After he finished testifying, Highley went up to Bonn~tt's mother and

apologized. Toward the end of the State's case, on May 13, Lighf-Roth for the first time

identified Jusfiin VanBracEcle as a defense witness. VanBrackle was an inmate who had

signed a statement implicating hlighley in Bonnett's murder. In the statement,

VanBrackle said that he was in northeast Tacoma an the night of the murder, and he

saw a white Honda Accord with ifs lights off race away from where Gannett's body was

located. When the police interviewed VanBrackle on May 18, he admitted that the

statements were not true, and that he lied. VanBrackle told the detectives Light-Roth

promised him that in exchange for his testimony, he would make sure the witnesses in

VanBrackle's upcoming trial did nofi testify. VanBrackle said thafi Light-Roth showed

him a photocopy of a white Honda Accord s~ he could accurately describe it when

tesfiifying. After obtaining a warrant, the police searched Lighfi-Roth's cell and found

photocopies of photographs of Dalfie~ Sein's white Honda Accord.

After learning of the interview, Light Roth's attorney decided against calling

Van~3rackle as a witness. Insfead, the prosecutor subpoenaed VanF3rackfe to testify on

behalf of the Stale. Mr. l.es told ̀ JanBrackle and his attorney that the State would not

offer any consideration in exchange for testifying. At the conclusion of the trialE on June

1, the jury found Light-Roth guil#y of murder in the second degree while armed with a

firearm and unlawful possession of a firearm. The court imposed a hPgher end standard
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range sentence of 275 months and the mandatory 60 month firearm enhancement, for a

total of 335 months.

Some weeks after the conclusion of the trial, Ms. Riley approached the

prosecutor to consider reducing the charges against Highley. Riley argued that

Highfey's duress claim was supported by his testimony at Ligh#-Roth's trial and also

sfressed his remorse.

The State decided to offer Highley the opportunity to plead guil#y to a gross

misdemeanor, attempted rendering criminal assistance in the first degree, and to

recommend a suspended sentence. According to the prosecutor, the Sfate made this

decision because of "the facfis of his case, the interests of justice, and tha overwhelming

evidence that he was acting under e~r~me duress when he helped Kevin Light-Rath."

At sentencing on July 26, 2004, over the State's objection, the court imposed a deferred

instead of a suspended sentence with a 24 monfih probationary period.

~n July 22, 2004, VanBrackle pleaded guilty as charged to robbery in fhe #first

degree, burglary in the firsfi degree, and unlavv~ul possession of a firearm in the first

degree; and, in a separate case, robbery in the first degree. The prosecutor

recommended the tap end of the sentencing...range, But against the State's

recommendation, the court imposed a sentence at the !ow end of the sentence, range.

0n September 20, 2004, Light-Ra#h filed a mot9on fio vacate the judgment and

sentence and asked fihe court to grant a new trial based on the plea and the sen#ence

that Highley and VanBrackle each receiv~cf. Even though the State and Highley and

10
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VanBrack(e each denied there was any agreement in exchange for testimony, Light

Roth claimed the post-trial plea indicated there were undisclosed agreements.

In support of his motion for a n~w~trial, Light~Roth,submitted the plea and

sentencing documents in support of the motion. In opposition, the State submitted

declarations from Highley`s attorney, VanBrackl~'s attorney, the prosecutors in Light-

Roth's case, and the prosecufior in VanBrackfe's case. Tha court enfered defailed

findings and conclusions denying Light-Roth's motion fvr a„new trial. The court

concluded thaf light-Roth #ailed to show the existence of an agreement and that neither

Highley nor VanBrackle "received any benefi#far his cooperation and testimony in Mr.

Light-Roth's case.” Light~Roth appeals the trial caur~'s d~niaf of his motion for a new

trial.

ANALYSIS

4n appeal, Light-Roth contends the Slate violated the requirements of Bradt/ by

failing to discEose that Highfey and VanBrackle had an expecfiation of leniency on their

pending charges.. Light-Roth also asserts that he is entitled to a new trial under N_ ague

v. Illinois, 360 U.S. 264, 79 S, Ct. '(173, 3 L. Ed. 2d 1217 {1959), because the State

knowingly elicited misleading testimony from Highley. 1n the alternafiive Light-Roth

contends the trial court erred in not conducting an evidentiary hearing on his motion for

a new trial. He also argues that the adm9ssson of Sfiream's outTof court statements

violated his right to confrontation and that in cfas~ng argument the prosecutor

impermissibly vouched for Highiey and Strum. In addition, Light-Rath challenges the

trial court's decision to submit the firearm enhancement fo the jury, the trial court's

71
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determination that his convicfiians were not fhe same criminal conduct, .and the court's

calculation of his offender score.

Brady Violation

Lighfi-Roth claims the State has an obligation under Brady to disclose a witness's

expectation of upcoming opportunities for leniency in pending charges. Under Brady,

fhe State has a constitutional obligation to disclose to the defense knowledge of

material exculpatory or impeachment evidence. Br_ adv, 73 U.S. at 87; See also K lv es v.

Whitley, 514 U.S. 419, 433, 137 L.Ed.2d 490, 115 S. Ct. 1555 (1995). Impeachment

evidence includes promises the State makes to a witness. Giglio v. United States, 405

U.S. 150, 15455, 92 S. Ct. 763, 31 L. Ed. 2d 104 (1972). Evidence is material if there

is a reasonable probability that had the evidence been disclosed to the defense, the

result of the trial would have been different. United States v. Bagley, 473 U:S. 667, 678,

105 S. Cf, 3375, 87 L. ~d. 2d 481 ('[ 985}. Suppression of matErial evidence under

Brady is a violation of a defendant's due process rights. fn re Personal Restraint of

Sherwood, 118 Wn. App. 267, 270, 76 P.3d 269 {2003).

Afi the beginning of Highley's direct examinafian, the prosecutor asked him abotaf

his pending criminal charges and whether the Stale made any promises of leniency.

Q: Before we proceed any further, let me ask you, you are
currently~~you have been currently charged with rendering
cr9minal assistance in the first degree, is that correct?
A: That's correct.

Q: [A]r~ you aware that the charge that you have facing you is
a felony, correct?
A: [Y]es,

12
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Q: And jus# so we are clear, has the prosecutor, anyone in the
prosecutor's office, myself, Mr. Colasurdo or anyone offered
you anything eifher in wrifiing or orally, anything at all, for your
participation and your testimony today?
A: No, not at alt.
Q: So you ire aware, you are on your own and you are under
na obligation, we have not offered or promised you anything to
testify; is that correct?
A: That's correct.

And during cross-examination, Light-Rofh's attorney also asked Highley about

the effect of his testimony on the pending charges.2

The State also asked VanBracicle about his pending crimina{ charges and

whether the State made any promises in exchange for leniency.

Q: Now,- you are currently pending Trial on a number of charges; is

that correct?
' A. Yes, sir.

Q. For example, under one cause number in King County, of

unlav~rful possession of a firearm in the first degree?
A. Yes, sir.
Q. Robbery in the first degree?
A. Yes, Sir.
Q. And burglary in the firs# degree; is that correct?
A: Yes, sir.
Q: And then, under another King County cause number, you have

another matter pending finial, which is, again, I believe, one count of

robbery in the firsfi degree; is t}~at correct?
A: Yes.

Q: For your appearance today and testimony today, you were

subpoenaed, is that correct?

2 Q: Now, you were given no promises regarding your testimony; is that correct?

A: Yes, that's correct.
Q: And, in fact, the prosecutor could change charges against you, at his

discretion, isn't that true?
A: Yes.
Q: You have no guarantee that you couldn't be charged with, a more serious

crime?
A: Right.

13
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A: Yes, sir.
Q: Are you getting any consideration #rom the prosecutor's office at
a(I?
A: No, sir.
Ct: Have you even asked for any consideration from the
prosecutor's office?
A: No, sir.

Based on the plea agreements entered into with Highley and VanBrackle after

trial, Light-Roth asserted in the motion for a new trio(That there were undisclosed

agreements. Light-Roth does not ~hal[enge the trial court's findings that establisYt there

was no express ar implied agreement with eifiher Highley or VanBrackle in exchange for

their Trial testimony. Light-Roth also does nat challenge the trial court's finding That

VanBrackle pleaded guilty as charged to has pending charges, and the prosecutor

recommended ahigher-end standard range sentence. And there is no dispute Light

Rath knew about the pending charges against Highley and VanBrackle.

Light-Roth argues that even if there is no evidence of an explicit or implicit

agreement, the State must disclose a witness's expectation of leniency or potential

benefits. In support, Light-Roth relies on the later plea agreements and sentence

imposed for Highfey and VanBrackle and a number of cases holding that when the

State con#ers benefits on a witness, or pramiscs the witness benefits for testifying, the

State must disclose that information under Brady. A defendant can demonstrate a

Brad violation by showing that fihe witness has either an express or implied agreement

with the State, or that the State has provided benefits in exchange for fie5timony.

!n all the cases Light.Roth cites fo support his argument, the court found there

was either an express or implicit agreement, or the State conferred benefits on the

14
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witness prior to testifying. United States v. Sipe, 388 F.3d 47'I, 488 {5th Cir. 2004}

(illegal alien witnesses were given social security cards, witness fees, trip permits to

Mexico, travel expenses, phone expenses, and other benefits); Unified States v. Soto

Beniquez, 356 ~.3d 1, 40 {1st Cir. 2003} {prosecution witnesses received ora(

assurances of leniency in exchange for (heir testimony); United States v. Bovd, 55 ~.3d

239, 246 (7th Cir. 1996) artd United States v. Williams, 81 F.3~f 1434, '1438 (7th Cir.

1996) (governrnenfi witnesses received sexual ~avars, free phone calls, and illegal drugs

with the knowledge of the U.S. Attorney's office); Reutter v. Solem, 888 F.2d 578, 581

(8th Cir, 7989) (fhe Court found the government knew but did not disclose that i#s main,

witness had applied for a comma#ation hearing and the hearing was twice rescheduled

fo occur after the witness testified at defendant's trial); and United Sates v. Shaffer, 789

F.2d 682, 689 (9th Cir. 1986) (a government witness refiairted substantial assets that

were likely fiorFeitabfe).~

Here, there was no explicit or implicit agreement with Highley or VanBrackle in

exchange for their testimony at finial. And, there was no evidence that the State

provided benefits fio eifiher Highley or VanBrackfe before testifying. To the contrary, fihe

record shows that the prosecutor expressly and unequivocally told Highley and his

~ The other cases Light-Roth cites in his reply brief are also inapposite. Jiminez v. State, 112
Nev. 610, 9`I8 P.2d 687, 698 (1996) (prosecutor made a deal with the prosecution's witness that charges

against him would be dropped as a result of his cooperation with the state}; Patillo v. State, 258 Ga. 255,

260, 368 S.E.2d 493 (1988) {two district attorneys told a witness that if he testified{ they would till th'e

judge who revoked the witness's probation that he gave favorable testimony); Peogle v. Cwikla, 46

N.Y.2d 434, Q41, 386 N.E.2d 1070, 1473 (1979) (district attorney told a government witness he would
write the witness's parole board in exchange for his testimony of trial); and United Sta#es v. Noriega, 117

F.3d 1206, 1218 (1 nth Cir. '! 997) (the government g2ve a third party a deal that likely induced a
government witness to testify).

'I 5
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attorney that the State would not discuss or reduce the charges in exchange for

testifying. The uncha!(enged findings establish that the State's later decision to offer

Highley the opportunity to plead guilty to a lesser charge was based an Highfey's

remorse and a revaluation of the strength of Highley's duress defense after he

testified. And as fo VanBrackie, the record shows that he did not receive any reduction

in the pending charges in exchange for his testimony. VanBrackle pleaded guilty as

charged on a!I counts and the State recommended ahigh-end sentence,

We reject Light-Roth's argumenfi that the State has an obligation under Brady to

disclose a witness's unilateral expectation of leniency. A witness's "general and hopeful

expectation of leniency is not enough to create an agreement or an understanding that

they would, in fact, receive leniency in exchange for their testimony:" Collier v. Davis,

301~~ F.3d 843, 849 (7th Cir. 20Q2)z cert. denied, 537 U.S. 1208, 154 L..E.2t! 1054, 123 S.

Ct. 129d {2003}. See also, Wis~harC v. Davis, 408 F.3d 321 (7th Cir. 2005); Tadd v.

Schomiq, 283 F.3d 842, 849 (7th Cir. 20p2), cent. denied, 537 U.S. 846, 'I 23 S. Ct. 184,

154 L. Ed. 2d 72 (2002}; (in the absence of any evidence of an agreement, a witness's

alleged unilateral expectation of leniency will not support a Brady violation); Shabazz v.

Artuz, 336 F ad 'i 54, 165 (2nd Cir. 2003); ("tha# a prosecufior afforded favorable

treatmen# to a government witness [post-trial], standing atone, does not establish fihe

existence of an underlying promise of leniency"}; Hilf v. Johnson, 214 F.3d 481 (5th Cir.

2000) (a wi#Hess's °nebulous expectation ofi help from the [State" is not Brady material);

Mastrian v. McManus, 554 F.2d 813 (8th Cir. 177) (deciding not to read Gi I'to to

support the claim "fihat a crucial witness's ~xpectatian of i~niency must be revealed
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absent evidence of an express or implied premise."} in fhe dace of no explicit or implicit

agreement or promise that either High(ey or VanBrackle would receive a benefit in

exchange for testifying, the fact that Highley was offered the opportunity to plead guiffiy

to a Lesser charge standing alone does not establish that the State promised Leniency in

exchange for testifying.

Naque v. Illinois

In a separate but related argument, Lighfi-Roth claims the State violated Napue v.

I{{ino€s, 360 U.S. 2~4, 79 S. Ct.1'173, 3 L. Ed. 2d ~i217 ~1g59), by eliciting false and

misleading testimony by asking Highley whe#her he understood thaf his testimony "can

and probably will be used against you in your owr~ proceedings." Light-Roth asserts

that.because Highley had asked the State to dismiss or reduce his charge, fih~ State

knew Mighley probably expected leniency in exchange for his testimony.

At the beginning of Highley's fiestimony, the prosecutor confirmed that Highley

understood his testimony could be used against him at finial.

Q:~ Mr. Highly, are you aware that anything you say in court
today can and probably wi11 be used against you in your own
proceeding?
A: I do.
Q: Antl you are stillwilling to testify?
A: I am.

Light~Roth argues the testimony was misleading because the prosecutor knew

that Highfey had previously sought dismissal or reduction of the charges and had an

expectation of leniency. But Light-Roth's argument ignores the State's rejection at

Highley's requests far leniency before Light-Roth's trial, and the Sfafe's refusal to

17
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dismiss or reduce the charges. When Highley testified, the prosecutor had

unequivacal(y rejected his requests fior leniency and infended to proceed to trial against

Highley as charged. The prosece~for also clearly told Highiey that he was testifying "at

his own peril." ~n fhis record, we conclude the prosecufior did not knowingly elicit false

or misleading testimony in violation of Napue.4

Denial of Mofion for a New Trial

in fihe alternative, Light-Roth argues the trial court abused ifs discretion in

denying his motion for a new trial by not conducting an evidentiary hearing under CrR

7.8. CrR 7.8(c)(2) expressly states that a trio( court may deny a motion for a new trial

"without a hearing if the facts alleged in the affidavits do not establish ground for relief."

Below, Light-Roth alleged there were undisclosed plea agreements with Highley attd

Var~Brackie. But based on the unrefuted declarations of the prosecu#ors and the

atta.rn~ys for bath Highly and VanBrackle, the court concluded that them were na such

agreements. We conclude the facfis alleged did not establish grounds for relief and the

trial court did not abuse its discretion in denying the motion for a new trial without an

evidentiary hearing.

Right to Confrontation

Light-Roth also argues that his Sixth Amendment righf to confrontation under

Crawford v. Washingtan, 549 U.S. 36, 124 S, Ct. 1354, 158 L. Ed. 2d 177 (2004), was

4 Relying on the declaration of Van6rackle's atforney, for fhe first time in oral arguCnent, i.ight-

Roth asserts that the State violated Napue by failing fa disclose aR agreement with VanBracEcfe for

testimonial immunity, Because Light=Roth failed #a raise this in his briefing, and because the State had

no meaningful opportunity to respond, we decline to address this argument. State v..lohnson, 119 Wn.2d

167, $29 P.2d 1082 {1992).



14966405

No, 545094-1/19

violated when the court admitted Stream's out-of court statements to Detective ~.ewis

and his therapist.

In Crawford, the Supreme Court held that a defendant's Sixth Amendment right

to confrontation is violated when the trial court admits an out-of court s~afiement if the

statement is testimonial, the declarant does not testify at trial, and there was no prior

opportunity fnr cross-examination. CrawFord, 541 U.S, at 59. But "when the declarant

appears for cross~examination at trial, the Confrontation Clause places no constraints of

all on the use of his prior testimonial statements.... [and] does not bar admission of a

statement so long as the declarant is present at trial to defend or explain it." Crawford,

5~1 U.S. at 59. See afsa State v. Price, 158 Wn.2d 630, 650, 146 P.3d 1183 (20Q6) (if

a declarant is present and testifies at trial; there is no Confrontation Clause violation).

Here, because Stream testified and was subject to cross-examination, Light~Roth's right

fia confrontation was not violated.

Improper Vouching

Far the first #ime on appeal, Light-Rofih argues #hat the State's remarks in closing

argument constituted impermissible vouching. Below, Lighfi-Rath did not object fa any

of the remarks he challenges on appeal. Failure to object waives error "unless fhe

remark is deemed to be sa flagrant and ill-intentioned that it evinces an enduring and

resulting prejudice ghat could not have been neutralized by an admonition fa the jury."

Sfiate v. Gentry, 125 Wn.2d 570, 596, $$8 P.2d 1105 (1995).

It is misconduct far an attorney to express a personal opinion abou#the credibility

of the witness or fihe gui{t of the defendant. State v. Price, 126 Wn. App. 6'[ 7, 653, ~ 09

'rE~7
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P.3d 27, review denied, 155 Wn.2d 1018, '[24 P.3d 659 (2005). Improper vouching only

occurs if it is "clear and unmistakable that counsel is not argu9ng an inference from fhe

evidence, but is expressing a personal opinion." Price, 'I26 Wn. App. at 653.

Here, the prosecutor did not express a personal opinion about the credibility of

Highley and Stream. The prosecutor argued that based on -the evidence, Highley and

Stream were credible, and L,ighfi-Roth was not.5

Sentencing Claims

LPght-Roth raises a number of issues related to sent~rtcing. First, he argues that

fihe trial court lacked the authority to impose a firearm enhancement. in State v.

Nauven, 134 V11n. App. 863, 871, 142 P,3d 117 (2006), and State v. ~leminq,136 Wn.

App. 678, 150 P.3d 607 (2007}, this court rec~nfify rejecfied the same argument Light

Roth makes, holding thafi the deadly weapon enhancement statute also authorizes

firearm enhancements.

Light-Rath also contends that nis conviction for murder second degree and

unlawful possession of a firearm should count as the same criminal conduct under RCW

9.94A.589. Multiple current offenses are taunted as one offense in determining the

offender score only if they encompass the same criminal conduct. RCW

9.94A.589(1)(a). To constitute the same criminal conduct for purposes of determining

an offender score at sentencing, two or more criminal offenses must involve the same

5 Light-Roth also challenges a remark the prosecutor made in apening statement asEcing the jury

to find Highley and Stream credible, But Light-Roth does not explain how this statement constitutes a

personal opinion of a witness's veracity. This court will not consider an assignment of error that is

unsupported by argument or citation of authority. See RAP 10.3(a)(5); State v. Farmer,1.16 Wn.2d 414,

433, 805 P.2d 200 (1991).
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objective criminal intent, the same victim, and occur the same time and place. RCW

9.9~A.589(1)(a). The firial court's unchallenged calculation of Light-Roth's offender

score constitutes a determination that the two offenses did not encompass the same

criminal conduct. Sfiafie v. Anderson, 92 Wn. App. 54, 62, 960 P,2d 975 ('f998). The

trial court's determination of whether offenses encompass the same criminal conduct is

reviewed for an abuse of discretion or misapplication of law. State v. HaddocEc, 441

Wn,2d 103, 110, 3 P.3d 733 (2000}.

~.ight-Rath admits Bonn~tt was the victim of the murder and the public was the

victiCn of the unlawful possession of a firearm, but claims that because Bonnett is a

member of the public, the two crimes involve fihe same victim. The Washington

Supreme Court rejected Light-Roth's argument in Haddock, 141 Wn.2d at '111. In

Maddock, the Court held that convictions for unlawful possession of a firearm and

unlawful possession of stolen firearms were not the same criminal conduct. "In our

view, the victim of the offense of unlawful passessEon of a firearm is the genera(

public...." "On the other hand, we are satisfied that the victims of the six counts of

possession of stolen firearms and the one count of possession of stolen property were

.the owners of the firearms and property...." Haddock, '!41 Wn.2d at 110=11. As in

Haddock, because Bonnett was the victim of the murder in the second degree, and the

general public was the vicfiim ofi fine unlawful possession offense, the courfi did not err in

counting the two convictions as two separate paints in calculating Light-Roth's offender

scare.

21
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Light-Roth also argues his Sixth Amendment right fo a jury trial was violated

when the court, and not a jury, added a point to his offender scare because he was an

community placement when the crimes occurred. The Washington Supreme Court

rejected this argument in Stafe v. Jones, 159 Wn.2d 231, 234, 149 P.3d 636 (2006),

holding, "because community custody is directly related to and follows from the fact of a

prior conviction ...such a determination is correctly made by the sentencing judge." VVe

conclude the trial court properly added one point to Light Ftoth's offender score because

he was on community placement when fihe crimes were committed.

~.ast, Light-Roth argues that Phis court should adopt the holding from United

States v. Ti he, 266 F.3d 1187 (9th Cir, 2009), thaf after-Blakely v. Washington, 542

U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004), and Apprendi v. New Jersey, 530

U:S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000), it is impermissible to count prior

juvenile criminal history in the offender score. The Washington Supreme court re)ected

Lighf-Roth's argument in State v. Weber, 159 Wn.2d 252, 149 P.3d 646 {2006), ce~fi.

denied, 2aQ7 U.S. LEX1S 782$, 127 S. Ct. 2986, 168 L. Ed. 2d 714 (2Q07).

We affirm 4.ight-Rath's convictions and the judgment and sentence.

W~ CONCUR:
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1N THE COURT OF APPEALS OF THE STATE OF 1NASH~NGTON
DMVISIt~N

} ~CtN~ COUN1y W
1N THE MATER OF THE ) No. 64p55-1-f y~N~`4N
PERSONAL RESTRAINT OF: ) APR ~ 5' 2017} CERTIFICATE C?F FINALITY

KEVIN W(~,L.IAM LIGHT~ROTH, ) King County ~up~~lo~ ~Q~~~'C[.~~~~

} Superior Court No. 03-~[-00392-8.KNT
Petitioner. - )

}

THE STATE OF WASHINGTON TO. The Superior Gourt of the Sfiate of Washington in

and fior King County.

This is to certify fihat the order of the Court of Appeals of fihe State of Washington,

Division I, filed on March 29, 2Q10, became fnai on April '!3, 2011, A ruling denying a

motion #or discretionary review was entered in the Supreme Court on November 8,

2010. An order denying a motion to modify was enfered on February 1, 203 9 ,

c: Sheryl Gordon McCloud
Brian McDonald

IN TESTIMONY WHEREOF,
have hereunto set my hand
and affixed the spa[ of
said Court at Seat#[e, this 'I 3th
day ofi April, 201'1

Richard 1Y. J Hinson
Court a mis#rafar/Cler[c of the
Court ofi Appeals, State of
Washington Division
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IN THE COURT OF APPEALS OF THE ST~iTE OF VIlASMtNGTON
DIVISION ONE ~''

~„
In the Matter of the Personal ) ~
Restraint of: ) No. 640551-I ~

}

KEV1N W1LL.IAM LiGHT~RC7TH, )

Petifiioner. )
}

t~RDER OF DfSMfSSAt.
r~

Petitioner Kevin light-Roth has filed this personal restraint petition challenging

his conviction for murder in the second degree while armed with a frrearm and

unlawFuf possession of a firearm in the first degree in King County Superior Court

Case No, 03-1 ~D0392-8 KNT. He contends fihaf the State viola#ed Bradv v. Marvfand,

373 U.S. 83, 83 S. Ct. 1194, 1a l.. Ed. 2d 215 (1963} and Napuev. 1lfinois, 360 U.S,

264, 79 S. Ct. 1173, 3 L. Ed. 2d 9217 (7959}, that he was denied effective assistance

of counsel, and that newly discov~r~d evidence requires a new trial.

lr~ order to obtain collateral rettef by means of a personal restraint pet'stion,

Ligh#Roth must demonstrate either an error of constitutional magnitude that gives

rise to acfual prejudice or a nanconstitutional error thaf "canstitufes a fundamental

defect which inherently results in a complete miscarriage of justice." In re Pers.

Restraint o~ Cook, 114 Wn.2d 802, 813, 792 P.2d 506 (1990). Because Light-Roth

makes no showing that he can satisfy his threshold burden, the peti#ion is dismissed,

I..ight-Roth's trial for the murder of Tython Bonrtett began on April 29, 2004.

Christopher Highly, who had been charged with rendering criminal assistance to

Light-Roth in Bonnett's murder, testified for the State against Light-Roth. Highly
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fiesti~ed thaf he did not expect l~nienc~ in exchange for his testimony and ghat he

believed he would suffer adverse consequences as ~ result of his testimony. 4n

May 13, Light-Roth identified Justin VanBrackle, a felbw inmate, as a defense

witness who was expected to implica#e Nighly in the murder. On May 18, police

recorded an interview wifh VanBrackfe in which he admitted that he had intended to

provide false testimony ira~plicating Highly in exchange for Light-Rnth's promise to

prevent witnesses from testifying against VanBrackfe in an unrelated matter. After

the interview, Light-Roth did not coil VanBrackle as a wetness but the State did.

4n May 24, VanBrackle testi~~d very briefly afi trial that: 1) he met Light-Roth

ire jail in the beginning ofi May and asked him if he was "in here for Tython"; 2) Light,

Roth did not answer but later came to VanBraGkle and asked him fa testify that he

was in Northeasfi Tacoma one night and saw a white Honda Accord go by without

lights on and then, fifteen mir►utes later, police arrived; 3} Lighf-F2oth showed him

photographs of a white Honda Accord; 4) Light~Roth told him to "stick by the story"

when questioned by the prosecutor; 5} in ~xchang~, Light-Roth said "[h]e would

make sure my witnesses don't show up afi my trial"; 6) he agreed and gave a

statement to Light-Roth's attorney; 7) he did not ac~ualfy see the Honda as he

claimed in fihe statemer~fi; 8} he decided thafi h~ did not want ~o testify but he was not

able to reach his attorney before police came to speak to him in jail; and 9) ~e agreed

that he tesiifiied truth#ully instead of in the manner planned by tight-Rofih "because

you didn't want anything in your case that might ga wrong being an your head or yvu

being responsible for it." VanBrack[e also agreed that he had not received ar

requested any consideration from the prosecutor in exchange for his testimony.

2
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On June 1, the jury found Light~Roth guilty. Thereafter, Highly and

VanBrackle pleaded guilty and were sentenced.

In Light-Roth's direct appeal, Sta#~ v. Light-Roth, No. 54509-4-I (August 6,

2007), this court rejected l.ighf~Roth's claim that the Slate violafied Brad by failing to

disclose that High4y and VanBrack~~ had an expectation of leniency on their pendir►g

charges, In particular, the later plea agreements reached end sentences imposed in

the cases against Highly and VanBrackle did not demonstrate a Brad violation in

light of the trial court's unchafEenged findings that there was no explicit or implicit

agreement with Highly or VanBrackle 'sn exchange #ar their trial test'smony and (here

was no evidence that the State provided benefits to either before he testified. This

court also;determined that the prosecutor did not knowingly elicit false testimony in

violation of Napu~ when he asked Highly whether he was aware that his Testimony

cou{d be used against him at his own trial.

Light-Roth contends here that newly discovered evidence and certain

evidence outside the record on appeal demonstrafie Brad and Napue violations and

justify a new trial

To support his claim regarding VanBrackle, Light-Rath provides VanBrackle's

deciarafiion, dated January 31, 2009, stating that: 1) he originallytofd Light~Rath's

attorney ~hafi he saw Highly driving a car from the area Bonnett's body was found; 2)

when two Federal UVay detectives met with him at the jaf{ to "verify" the stateme~rfi he

provided to Light-Roth's attorney, he did "verify" The statement; 3) at a second

meeting with two detectives, a deput}r prosecutorwho "lookad Asian" threatened to

add gun enhancements to his charges; 4) he testified at G.ighfi-Roth's trial untruthfully
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when h~ said that the prdsecutar made no threats or promises to induce his

sfiatement; artd 5) his overt attorney asked for his immunity from prosecution for his

testimony in the Light-Roth case. Light~Roth appears to argue that this decfaratian

constitutes a recantation of all of Van{3rackle's trial tes#imany justifying a new trial

and demonstrates fhat the State viala~ed Bradv by failing to reveal an explicit deal

with VanBrackfe for testimonial immunity and violated Na~ue by knowing4y eliciting

false fiestimony regarding the existence of that deal.

A defendant bears the burden of showing that he is enti~fed to a new #rial based

upon the statement of a recanting witness. To succeed, he must show the existence of

recanted tes#imony that "will probably change the result of the trialC.1" 5tat~ v. Macon,

128 Wn.2d 784, 800, 911 P.2d 10Q~ (1996}, While recantation testimony is open

treated as "[n]ewly discovered evidence," $tote v. fena, 87 Wn. App. 8~3, 877 942 P.~d

109'1 (1997), such testimony is "inherently questionable." Macon, '[2$ Wn.2d of 801.

The State points out that VanBrackle's new declarafiion does not con#radict the

majority of his trial testimony. The only statement he now claims was false was his

agreement to the prosecutor's question regarding his expectations or request for

consideration in his own case in exchange fc~r his testimony against Light-Rath.

Regarding testimonial immunity, VanBrackle's attorney signed a declaration in

4cfiober 2004 stating that Nelson ~.ee, the deputy ~rosecutar k~andfing the case

against Light~Roth, left him a t~;fephone message on May 19, 2004 stating that he

intended to call VanB~ackl~ as a witness anti "would not attempt to use Mr.

VanBrackle's testimony in the Light-Ro#h case against Mr. VanBrackfe Pn Van

Brackle's own trials if he proceeded to trial," but clearly stated that "he was no#

0
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offering any benefit or mitigation of Mr. VanBrackle's awn pending charges or

sentencing consequences in exchange for VanBrackle's fiestimony against Light-

Rath,"

But VanBrackle's statement regarding his two meetings wifih state officials is

affirmatively contradicted by the record. The Federal Way defectives recorded their

single meeting with VanBrackl~ of the jail on May 18 when he confessed that his

original statement to Light-Roth's attorney was false: Nothing irr the record suppar~s

VanBrackie's statement five years after the fact to the contrary that he verifed his

statement to defiectives at that meefiing and that "a~ best as 1 can remember, there

was a second meeting" with the detectives and a prosecutor who "looked Asian" and

pressured him fa recant his stafiement to Fight-Ro#h's attorney ar face additional gun

enhancements. Both d~;pu~ty prosecutors involved in Light-Roth's case and the

deputy handing VanBracKle's case provided declarations indicating thaf they had no

persona( canfac# with VanBrackle prior to his testimony in Lighfi-Roth's case,

Light-Roth confiends that this dispute over the €acts requires remand for a

factual determination under In re Rice, 118 Wn.2d 876, 828 P.~d 1086-(1992). But

only the existence of material disputed issues of fact will justify a hearing. Rice, 118

Wn,2d at 886-87. As our United States Supreme Court observed en Scott v. Harris;

550 U.S. 372, 'i27 S. Ct. 1769, 1776, 167 L. Ed. 2d 686 (2047) (quoting Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 247-~48, 106 S. Ct. 2505, 94 L. Ed. 2d 2Q2 (1986)},

a version of events "which is blatantly contradicted by the record" does not raise a

genuine issue of mater[al fact.

5
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Moreover, to establish a Bradv violation, Light~Roth must demonstrate that fhe

State suppressed ~vid~nce and that the defense could not have ob~air~ed the

evidence u$ing reasonable diligence. Sep Strickler v. Greene, X27 U.S. 263, 281w82,

~ 19 S. Ct. 193G, ~9~4 L. Ld. 2d 286 (1999}; State v. Thomas, 150 Wn.2d 821, 851, 83

P.3d 970 (2004). Neither the materials in Van~rackle`s court file nor declarations

provided by his attorney demonstrate a Brad violation. Light-Rath's bare asser~inns

and conclusory alfegatians regarding the presumed loyalties and motivations of

various characters involved in Light-Roth's circle of associates do not warrant relied in

a persona! restraint proceeding. Rice, 118 Wn.2d at 88~. And Light-Roth fails fia

establish, that the State suppressed any evidence supporting the claims in

VanBrackle's recent declaration.

But more importantly, Light-Roth cannot demonstrate actual prejudice, Even if

VanBrackle's recent claim had been revealed at trial, it is unlikely thaf the result of

the trial would have been diffierent, Thy State presented Van6racKle's testimony to

establish Light-Roth's guilty knowledge and attempts to avoid prosecution. The State

had ample ofiher evidence to establish this theory in Light~Roth's awn a#~empts to

evade police as wel[ as his statemenfis to the Malice. And the overwhelming evidence

of Light~Roth's guilt, including 1) eyewitness testimony that he was the shooter; 2) the

use of his gun in the murder; and 3) his treatment of Bonnett'~ body, would not have

been affected ~by evidence thafi fine prosecutor pressured VanBrackie to testify or

gave him #estimonial immunity.

Similarly, light-Roth cannot demonstrate any actual prejudice in his claimed

Napue violation. Given the overwhelming evidence in the case, there is no
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reasonable Iikelihoad that VanBrackle's allegedly false testimony regarding his

undersfianding with the prosecutor on testimor~iaf immunitjr couf~ have affected the

jury's verdict.

With regard to Highly, Lighf-Roth points to follow-up reporks prepared ~y

Detective Paynter and provided in discovery that he claims demonstrate a "close

relationship" between Highly and the Detective in the months before Light-Rath's trial

and establish an "atmosphere of cooperation" with Highly in violation of Brad and

Napue. He also identifies mafierial in Highly's court fle demonstrating thafi his

attorney "predictably" soughfi and obtained {eniency far Highly after E..ight-Rotl~'s trial.

Light-Roth does nat claiim #hat any of thfs material was suppressed by the State or in

any way unava"tlable to the defense. Under these circumstances, he canno# establish

a Brad violation.

Lighfi-Roth claims that these materials supporE a N~~ue violation because the

prosecutor elicited testimony from Highly denying what h~ now characterizes as an

"atmosphere of cooperation." But the record reflects that fihe prosecutors consistently

told Highly that they would no#give him any favorable treatment in exchar►ge far his

testimony before trial and that fihey could use his testimony against him if h~ went to

trial And nothing in the record indicates that any prosecutor communicated a

willingness to reduce the charge against Highly before his testimony at Light-Roth's

trial There was na fatse testimony. This c{aim hacks merit.

L9ght-Rath a{so contends ghat his trial counsel provided i~nefFective assistance

by failing to present all these materials to the trial court in his motion for a new trial.

To establish ineffective assis#once, Light-Roth must show that counsel's performance

7
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was deficient and that prejudice resulted from the deficiency. Strickland v.

Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.. Ed. 2d 674 (19$4}; State v.

Thomas, 109 Wn.2d 222, 743 P.2d 816 (1987). To demonstrate prejudice, Lighfi-

Roth must show tha# #hers is a reasonable probability that the result of the

proceeding would have been different buf for counsel's errors. Thomas, 109 Wn.2d

at 226. Because Light~Rafh fails to demonsfrate tha# the additional materials at issue

establish Bradt/ or Na ue violations or otherwise justify a new trial, he cannot

esfiablish prejudice and #his claim lacks merit.

Similarly, because Light-Roth cannot demonstrate that fhe materials he

identifies in his petition either could not have been discovered before Fria! or would

probably have changed the result of the trial, F~is claim for a new trio( based on newly

discovered evidence clearly lacks merifi. See Stale v. Williams, 96 Wn.2d 215, 223,

634 P.2d 868 (1981).

Naw, therefore, it is hereby

ORDERED that the personal restraint petition is dismissed under RAP

16.1
..
1

. (b).

Done this ~ ~1~' day of D~Pt' , 20'[0•

.C.J.
tin Chief Ju ge
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