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l. STATUS OF PETITIONER

Said Omer Ali (“Mr. Ali”), currently in the custody of the
Department of Corrections, is serving a sentence of 312 months for
convictions of robbery in the first degree, attempted robbery in the first

degree, and assault in the first degree.

1. GROUNDS FOR RELIEF
Mr. Ali’s continued restraint is unlawful because his sentence
violates the Constitutions of the United States and Washington and the
laws of the State of Washington. RAP 16.4(c)(2). This petition is timely
and relief is warranted because there has been significant changes in the
substantive law which is material to Mr. Ali’s sentence and sufficient
reasons exist to require retroactive application of the changed legal

standards.

Specifically, Mr. Ali raises the following legal claims:

GROUND ONE: Mr. Ali’s sentence is unlawful and unconstitutional
because the sentencing court failed to consider imposition of a downward
exceptional sentence based on Mr. Ali’s youth as a mitigating factor.
Following Mr. Ali’s sentencing, the Supreme Court and Courts of Appeals
of Washington entered multiple opinions holding that youth must be
considered as a potentially mitigating factor under Washington’s
Sentencing Reform Act of 1981 (“SRA”). The Court has further held that
a failure to properly consider youth constitutes an Eighth Amendment
violation. Based on this change in the law, Mr. Ali was wrongfully
deprived of the trial court’s meaningful consideration of a downward



departure from the standard sentencing range based on youth. Justice
therefore requires that he be resentenced pursuant to the current state of
the law.

GROUND TWO: Mr. Ali’s sentence is unlawful and unconstitutional
because the sentencing court failed to consider running the deadly
weapon enhancements concurrently. Following Mr. Ali’s sentencing,
the Supreme Court established that deadly weapon enhancements may
be run concurrently based on the mitigating factor of youth, and that a
failure to consider concurrent imposition of enhancements based on
youth violates the Eighth Amendment. Justice therefore requires that
Mr. Ali be resentenced pursuant to the current state of the law in this
respect as well.

I1l.  STATEMENT OF THE CASE

Mr. Ali came to America at a young age after fleeing with his
family from war-torn Somalia, where his father was killed. See Appendix,
Exhibit “A,” Defense Sentencing Memorandum. He spent his
adolescence trying to learn a culture and language that was alien to him.
Despite showing promise in various aspects of his life, Mr. Ali
unfortunately fell into the local criminal subculture, culminating in his
arrest at the age of sixteen for a series of street robberies occurring in
April and May, 2008.

On February 2, 2009, at the conclusion of a jury trial in King
County Superior Court in King County, Washington, Mr. Ali was found
guilty on eight counts, to wit, five counts of robbery in the first degree,
two counts of attempted robbery in the first degree, and one count of

assault in the first degree. See Appendix, Exhibit “B,” Judgment and



Sentence. The jury further found that two of the robbery counts and the
assault count involved the use of a deadly weapon, thereby adding
sentence enhancements to those counts.

Prior to sentencing, Mr. Ali’s trial counsel submitted a sentencing
memorandum. See Exhibit “A.” In the memorandum, counsel requested
that the sentencing court impose an exceptional downward sentence of 120
months on the grounds that the presumptive sentence is clearly excessive
under RCW 9.94A.535(1)(g). See Exhibit “A” at 4. In support of this
argument, after noting the difficulties Mr. Ali faced adjusting to American
life as a refugee from his native Somalia’s bloody civil war, trial counsel
advised the court that Mr. Ali is a seventeen year-old “young man with the
potential to make something of his life” who is “a still impressionable
youth offender,” and who faces a “spirit-crushing” standard sentencing
range. See Exhibit “A.”

Mr. Ali’s case proceeded to sentencing on May 27, 2009. At the
outset of the hearing, the State requested that Mr. Ali be sentenced to the
high end of the range, for a total sentence of 390 months. Sentencing,
5.27.2009 RP at 1416:12-23 (“RP” hereinafter). It emphasized to the court
that it would be unlawful to grant Mr. Ali an exceptional sentence
pursuant to his request, stating “[t]here is no legal basis for an exceptional

sentence” because none of the mitigating factors set forth in the SRA are



present. RP at 1417:4-7. The prosecution stated it was “empathetic to the
fact that Mr. Ali is a young man,” but nonetheless maintained that “there’s
no legal basis” for imposing an exceptional sentence, adding “the Courts
have determined that the bases set forth by [trial counsel] in his brief are,
in fact, not a legal justification.” RP at 1417-18.

In response, Mr. Ali’s trial counsel noted that the mitigating factors
listed in the SRA are non-exhaustive, and argued further that the
presumptive range resulted in a sentence that was clearly excessive in light
of the purposes of the SRA. RP at 1420:3-9. The reasons counsel
presented for imposing a downward exception sentence included that Mr.
Ali “is seventeen years old without criminal history” and has “endured
extreme turmoil in his young life,” having been “born into a bloody civil
war in his native Somalia,” and then having to adapt to American society
and culture as an adolescent refugee without the guidance of his father,
who had been killed prior to their flight from violence. RP at 1420:10-24.
Counsel argued specifically that while youth “may not be an expressed
statutory mitigating factor,” it is a circumstance that should be taken into
consideration. RP at 1420:11-13.

Counsel then discussed Mr. Ali’s high potential to be rehabilitated
and become a productive member of society as he matures, referencing the

voluminous letters submitted on Mr. Ali’s behalf. RP at 1421. The letters,



thirty-six in all, provided context and background and requested leniency
for Mr. Ali based on the unimaginable tribulations he faced in war-torn
Somalia, the difficulties he faced adjusting to American life as a young
immigrant, and the good qualities that he exhibited in his everyday
interactions with members of the community. See Exhibit “A” at 8-41.
The respective authors of the letters emphasized Mr. Ali’s youth, the role
that it played in the commission of the offenses, and the potential he has
for maturity and rehabilitation.

The letters invariably described Mr. Ali with words such as
“respectful,” “family-oriented,” “sweet,” “compassionate,” “intelligent,”
“kind-hearted,” “helpful,” “honest,” “dependable,” and “polite.” 1d. They
also advised that, due to these positive qualities, Mr. Ali is a young man
who is “full of potential,” has a “bright future ahead of him,” “has the
potential to change for the better for himself and his family,” “has a great
deal to offer to his community,” and “will do things different [sic] if he
gets the chance to do so.” Id.

Beyond these mere descriptions, the letters also included specific
anecdotes illustrating Mr. Ali’s redeeming qualities, including his efforts
to raise money for an orphanage in Somalia, his regular performance of
community service around the neighborhood, his strong performance in

the classroom when he was properly engaged, and his positive



involvement in youth soccer as both a player and a coach. 1d. Many also
expressed their disbelief that Mr. Ali could commit the crimes alleged, as
such conduct fell well outside of his peaceful and respectful character to
which they were accustomed. Id.

Community members testifying on Mr. Ali’s behalf at sentencing
echoed these sentiments. RP at 1424-30. They told the court of *“a young,
inexperienced man,” who was placed in an unfamiliar culture with an
unfamiliar language, “like somebody put him in an ocean without learning
to swim,” in which he “dealt with gang dealing and peer pressure.” RP at
1424-30. Despite these tremendous disadvantages, the individuals
speaking at sentencing advised the court that Mr. Ali demonstrated many
admirable qualities throughout his short life and that he “has a lot to offer
to our society” as he matures if given a second chance. RP at 1425-26.

The court, while expressing appreciation for the comments made
on Mr. Ali’s behalf and understanding of the challenges he faced as a
young refugee, concluded that it was not permitted to sentence Mr. Ali
below the SRA range, stating:

the question is what does the law require me to impose
and is there any justification under the law for imposing a
sentence below the standard range. And | cannot find that
there is any legal justification that would allow that. So |

find that the law requires me to impose a sentence within
the standard range.



RP at 1431-32. The court also stated that it was required by law to run the
three 24-month deadly weapon enhancements consecutively to each other
and to the base sentence of 240 month. RP at 1432:10-14. Accordingly,
the court went on to pronounce a “huge sentence for someone of [Mr.
Ali’s] age” of 312 months, lamenting that it lacked discretion to do
otherwise because “the law does not allow [the court] to depart from [the
standard range] simply because of [Mr. Ali’s] age.” RP at 1432.
In closing, the court again expressed regret in having to impose

such a high sentence on someone so young, noting for the record:

the sentence that was imposed was the lowest sentence

that I legally felt I had the option of imposing in this case.

I recognize Mr. Ali's young age and that is primarily the

reason why [the low end of the SRA range] was imposed.
RP at 1436:1-5.

At a pretrial hearing, the State sought to exclude evidence of Mr

Ali’s age and background at trial, arguing further that Mr. Ali’s age was
an unsettled issue as his Somali birth certificate lists a birthdate of January
1, 1992, but his driver’s license shows a birthdate of January 1, 1989. RP
at 37. The State also argued that, even if Mr. Ali were sixteen, “he is an
adult to this Court and that fact isn’t relevant to the jury’s determination.”
RP at 37:6-7. After hearing these arguments, the court determined that Mr.

Ali’s young age could be relevant at trial “as to how [he] comes across.”

RP at 37. Ultimately, the issue of Mr. Ali’s year of birth went undecided



by the sentencing court. It is submitted that, to the extent it is relevant to
the issues raised herein, Mr. Ali’s birth certificate is the best evidence of
his true year of birth, which is recorded as 1992. A true and correct copy
of Mr. Ali’s Somali birth certificate is included herewith as Exhibit “C,”
Birth Certificate.

Based on the foregoing history, and pursuant to the controlling law
set forth below, Mr. Ali’s sentence is unlawful. The sentencing court
abused its discretion when it failed to recognize that it had discretion to
impose a downward exceptional sentence and run weapons enhancements
concurrently based on Mr. Ali’s youth and the role it played in the
offenses. This abuse of discretion also violated Mr. Ali’s Eighth
Amendment right to be free from cruel and unusual punishment.
Therefore, it is respectfully requested that this matter be remanded for
resentencing.

IV.  ARGUMENTS AND AUTHORITY

A. Mr. Ali is Entitled to be Resentenced in Accordance with
Changes in Washington Law.

“The Eighth Amendment to the United States Constitution

compels us to recognize that children are different.” State v. Houston-

Sconiers, 188 Wn.2d 1, 18, 391 P.3d 409 (2017) (citations omitted). By

failing to exercise its discretion to impose a downward exceptional



sentence and to run the sentence enhancements concurrently, the
sentencing court in Mr. Ali’s case violated this principle, and thus

violated Mr. Ali’s Eighth Amendment rights.

At the time of sentencing, the sentencing court, along with
respective counsel for the parties, demonstrated a shared belief that the
court lacked discretion to consider a lesser exceptional sentence or to run
the deadly weapon enhancements concurrently due to Mr. Ali’s youth
and turbulent background. Based on new interpretations of the SRA
expounded by the Washington Supreme Court and appellate courts
following Mr. Ali’s initial sentence, however, it is apparent that this

belief was mistaken. See Houston-Sconiers 188 Wash. 2d at 24 (the

“mandatory nature” of the SRA weapon enhancement penalties violates

the Eighth Amendment when applied to youths); State v. O'Dell, 183

Whn.2d 680, 693, 358 P.3d 359 (2015) (youth must be taken into
consideration as a factor justifying exceptional sentences downward,

even for adults). See also In re Pers. Restraint of Light-Roth, 200 Wash.

App. 149, 152 (2017) (a defendant sentenced prior to O’Dell “deserves
an opportunity to have a sentencing court meaningfully consider whether
his youthfulness justifies an exceptional sentence below the standard

range”).



These recent cases mandate resentencing of Mr. Ali because (1)
the role Mr. Ali’s youth played in contributing to his criminal activity
should have been evaluated at sentencing as a possible mitigating factor
warranting an exceptional downward sentence, and (2) the court should
also have considered concurrent imposition of the deadly weapon

enhancements based on Mr. Ali’s youth.

The Court’s failure to exercise its discretion on these issues,
although understandable given the state of the law at the time, has
resulted in a “fundamental defect” in Mr. Ali’s sentence “that inherently

results in a miscarriage of justice.” In re Pers. Restraint of Light-Roth,

200 Wash. App. at 165 (quoting In re Pers. Restraint of Rowland, 149

Whn. App. at 507). See State v. Bunker, 144 Wn. App. 407, 421, 183 P.3d
1086 (2008), aff'd, 169 Wn.2d 571, 238 P.3d 487 (2010) (“A trial court's
erroneous belief that it lacks the discretion to depart downward from the

standard sentencing range is itself an abuse of discretion” (citing State v.

Garcia-Martinez, 88 Wn. App. 322, 329-30, 944 P.2d 1104 (1997))).

Further, the failure to acknowledge discretion as to these issues not only
constituted an abuse of discretion, but also violated Mr. Ali’s Eighth
Amendment rights. Thus, this Petition should be granted and the matter
should be remanded to resentence Mr. Ali in accordance with current

law.

10



1. The sentencing court abused its discretion in failing to
meaningfully consider Mr. Ali’s request for a downward
departure based on age.

The trial court committed caused a miscarriage of justice in
refusing to consider Mr. Ali’s request for an exceptional sentence below
the standard sentencing range due to his youth and background, and the
role those factors played in the commission of his crimes. After Mr. Ali’s
sentence was imposed and upheld on direct appeal, the Supreme Court
held, for the first time, that Washington law allows for consideration of
youth as a mitigating factor justifying downward departures from standard
sentencing ranges established by the SRA. O'Dell, 183 Wn.2d at 693. Mr.
Ali is entitled to be resentenced consistent with the decision in O’Dell.

Prior to O’Dell, in State v. Ha'mim, 132 Wn.2d 834, 940 P.2d 633

(1997), a defendant pled guilty to first degree robbery with a deadly
weapon and asserted that her age justified a downward departure from the
SRA standard range. Id. at 837. At sentencing, the court accepted her
argument and imposed such a sentence. Id. at 838. The State appealed the
exceptional sentence, and the Court of Appeals reversed, holding that the
defendant’s youth did not justify the exceptional sentence. Id.

The Supreme Court upheld the reversal, concluding that “the age
of the defendant does not relate to the crime or the previous record of the

defendant,” and thus does not justify a downward departure under RCW

11



9.94A.340, which states "the sentencing guidelines . . . apply equally to
offenders in all parts of the state, without discrimination as to any element
that does not relate to the crime or the previous record of the defendant.”
Id. at 847. The Court thus held the defendant’s “age is not alone a
substantial and compelling reason to impose an exceptional sentence.”*
Id.

In O’Dell, the Supreme Court rejected the “sweeping conclusion”
in Ha’mim that “*[t]he age of the defendant does not relate to the crime or
the previous record of the defendant.”” Id. at 695. (emphasis in original)
(quoting Ha'mim, 132 Wn.2d at 847). Instead, the Court held that youth
may justify a downward departure from the SRA so long as there is

evidence “that youth in fact diminished a defendant's culpability.” O'Dell

183 Wn.2d at 689. This change in thinking was effectuated by recent U.S.
Supreme Court opinions relying on psychological studies regarding
“adolescents' cognitive and emotional development,” that have established
“a clear connection between youth and decreased moral culpability for

criminal conduct.” Id. at 695 (citing Miller v. Alabama, 567 U.S. 460, 132

1 The Court did note, however, that age “could be relevant” to the statutory
mitigating factor that the defendant's capacity to appreciate the
wrongfulness of her conduct or conform her behavior to the law was
impaired. Ha’mim, 132 Wn.2d at 846. Nonetheless, the court found such
an argument unavailing because the trial court had made “no such
finding.” Id.

12



S. Ct. 2455 (2012) (mandatory life sentences without parole violate the

Eighth Amendment when applied to juveniles); Graham v. Florida, 560

U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010) (prohibiting sentences
of life without parole for juveniles convicted of crimes other than

homicide); Roper v. Simmons, 543 U.S. 551, 125 S. Ct. 1183, 161 L. Ed.

2d 1 (2005) (juveniles may not be sentenced to death because of their
immaturity and heightened capacity for reform)). The Court further noted
that these studies “reveal fundamental differences between adolescent and
mature brains in the areas of risk and consequence assessment, impulse
control, tendency toward antisocial behaviors, and susceptibility to peer
pressure.” O'Dell, 183 Wn.2d at 692 (footnotes omitted).

The Court then held that, while “age is not a per se mitigating
factor,” youth is “far more likely to diminish a defendant's culpability

than” the Court indicated in Ha'mim.2 O'Dell, 183 Wn.2d at 695-96. Thus,

“a trial court must be allowed to consider youth as a mitigating factor
when imposing a sentence on a[ young] offender.” O'Dell, 183 Wn.2d at
696. Because the trial court did not “meaningfully consider youth as a
possible mitigating factor,” the matter was remanded for resentencing. 1d.

at 689.

2 The Court did not overrule Ha’mim directly, but rather “disavow[ed]”
the reasoning in Ha’mim to the extent it was inconsistent with its ruling.
O'Dell, 183 Wn.2d at 689.

13



This Court has since recognized that O'Dell significantly impacted

the use of youth as a mitigating factor. State v. Ronquillo, 190 Wn. App.

765, 780-83, 361 P.3d 779 (2015). In Ronquillo, the sentencing court gave
a broader interpretation of Ha’mim than did the trial court in Mr. Ali’s
case, but nonetheless felt unduly constrained in its ability to make a
downward adjustment based on the defendant’s youth. Id. at 780. The
sentencing judge stated:
I cannot rely on Mr. Ronquillo's age and the juvenile brain
science to impose an exceptional sentence unless there's a
demonstration that he lacked the neurological development
to—at the time of his crime such that he did not understand
right from wrong or that it impaired his ability to conform
his conduct to the law. And reluctantly, the court concludes

that that showing has not been made.

1d. Shortly after the defendant was sentenced, the Court issued its decision

in O’Dell. Based on the judge’s statement, and due to the O’Dell decision,
this Court held “[t]he trial court erroneously believed Ronquillo's age
could not be considered as a possible mitigating factor, whereas we now
know from O'Dell that it can be.” Id. at 783. The matter was remanded for
resentencing with specific instructions to the sentencing court to consider
whether the defendant’s culpability was diminished in light of O’Dell and

Miller. Id.. See also In re Pers. Restraint of Light-Roth, 200 Wash. App. at

165 (holding that a PRP petitioner “deserves an opportunity to have a

14



sentencing court meaningfully consider whether his youthfulness justifies
an exceptional sentence below the standard range”).

Similarly, in State v. Rife, 194 Wash. App. 1016, review denied,

186 Wash. 2d 1027, 385 P.3d 114 (2016), the sentencing judge
commented “as far as I'm concerned, [the SRA] takes the discretion away
from me and every other trial judge ... [T]he court in essence is stuck,
because | have to sentence within the requirements of the SRA.” . Based
on this reasoning, the court declined to consider imposition of an
exceptional sentence. 1d. The appellate court stated that such a rigid
interpretation of the SRA was improper, and held that a trial court’s
“erroneous” belief that it lacks discretion to consider imposition of an
exceptional sentence constitutes reversible error. Id.

Like the sentencing courts in Ronquillo, Rife, and O’Dell, the

sentencing court in Mr. Ali’s case indicated its belief that Mr. Ali’s
culpability was likely diminished due to his youth and background, but
that it was prohibited from considering this as a mitigating factor. RP at
1432, 1436. The record at sentencing, supported by thirty-six letters,
shows that Mr. Ali was a young man who, despite coming from an
unimaginably difficult background, demonstrated many redeeming
qualities throughout his short life. RP at 1424-30; Exhibit “A” at 8-41.

The record further supports the conclusions that Mr. Ali’s criminal

15



activity was the result of a series of immature decisions that were heavily
influenced by peer pressure, that these actions were out of character, and
that Mr. Ali has demonstrated the potential to be rehabilitated and serve as
a productive member of society as he matures. RP at 1424-30; Exhibit
wp

Despite this record, the sentencing court in Mr. Ali’s case

believed, like the sentencing courts in Ronquillo, Rife, and O’Dell, that it

was categorically prohibited from imposing an exceptional sentence
below the standard range based on youth. RP at 1432, 1436. With the
benefit of these subsequent decisions, it is now clear that the sentencing
court abused its discretion.

A refusal to consider youth as a mitigating factor “[i]s a failure to
exercise discretion, which [i]s “itself an abuse of discretion subject to
reversal.”” Light-Roth, 200 Wash. App. at 165 (quoting O’Dell, 183

Whn.2d at 697); see also State v. Grayson, 154 Wn.2d 333, 342, 111 P.3d

1183 (2005) (holding that a court abused its discretion by failing to
consider a defendant's request for a drug offender sentencing alternative).

O’Dell and Light-Roth are indistinguishable from the present case on this

point. The trial court’s failure to “meaningfully consider youth as a
possible mitigating factor” in Mr. Ali’s case constitutes clear reversible

error.

16



It is further clear from the holdings in O’Dell, Ronquillo, Rife, and

Light-Roth that such an abuse of discretion constitutes a “fundamental
defect that inherently results in a miscarriage of justice,” thus meeting the
burden imposed on personal restraint petitioners. Indeed, such was the
express holding of this Court in Light-Roth, 200 Wash. App. at 165. Mr.
Ali is therefore entitled to have his case remanded to the trial court for
resentencing, with instructions to the court to evaluate whether Mr. Ali’s
culpability was diminished by his youth and to impose a sentence that
properly takes this mitigating factor into consideration.

2. The sentencing court further abused its discretion in failing to
consider concurrent imposition of the deadly weapon
enhancements.

In sentencing Mr. Ali, the court stated “[t]he law requires that |
impose 24 months for each of the three deadly weapon findings and that
those be consecutive.” RP at 1432:10-12. Accordingly, the court ran all
deadly weapon enhancements concurrently, tacking 72 months onto Mr.
Ali’s sentence. This too constitutes a fundamental defect and a

miscarriage of justice.

Since Mr. Ali’s sentencing, it has been established that the

mandatory nature of the deadly weapon enhancement statutes violates

the Eighth Amendment when applied to youths. In Houston-Sconiers,

the Court in held:

17



sentencing courts must have complete discretion to
consider mitigating circumstances associated with the
youth of any juvenile defendant, even in the adult
criminal justice system, regardless of whether the
juvenile is there following a decline hearing or not. To
the extent our state statutes have been interpreted to bar
such discretion with regard to juveniles, they are
overruled.

Houston-Sconiers, 188 Wash. 2d at 21. This constitutional principle was

violated in Mr. Ali’s case by the sentencing court’s mistaken belief that
it had no discretion whatsoever to impose an exceptional sentence or run

deadly weapon enhancements concurrently.

The defendants in Houston-Sconiers were 17 and 16 years old at

the time of the offenses, but, like Mr. Ali, tried and convicted as adults.
Id. at 8. They committed a series of robberies of Halloween trick-or-
treaters, threatening their young victims at gun point while wearing
Halloween masks. Id. at 10-11. The firearm enhancement penalties
totaled 372 months and 312 months for the respective defendants. Id. at

8.

The court imposed the full statutory penalties, as it felt it had no
discretion to impose firearm enhancement penalties concurrently. Id. at
9. It did, however, impose a base sentence for the underlying offenses of
zero months, even though it believed doing so violated the SRA (a

mistaken belief in light of O’Dell). I1d. at 13. In reversing the sentences,

18



the Supreme Court held that the “mandatory nature” of RCW 9.94A.533,
the deadly weapon enhancement statute, violates the Eighth
Amendment’s prohibition on cruel and unusual punishments when

applied to young offenders. Id. at 24.

Like the defendants in Houston-Sconiers, Mr. Ali was a minor of

only sixteen years old at the time of his offenses.® While the sentencing

court in Houston-Sconiers properly exercised its discretion to impose a

downward exceptional sentence on the base sentences (despite its
erroneous belief that this was unlawful), it failed to do so as to the

enhancements.

In Mr. Ali’s case, the sentencing court failed to exercise
discretion either as to the base sentence or the enhancements, believing

that the SRA in general, and RCW 9.94A.533 in particular, prohibited it

3Even if the Court accepts the date contained on Mr. Ali’s driver’s license,
instead of that on his birth certificate, the studies of adolescent brain
development underpinning the Court’s decisions in Houston-Sconiers,
O’Dell, and the U.S. Supreme Court cases discussed herein, do not draw a
magic line at the age of eighteen. In fact, they expressly reject the
imposition of such a line. See Roper, 543 U.S. at 574 (“[T]he qualities that
distinguish juveniles from adults do not disappear when an individual
turns 18 [just as] some under 18 have already attained a level of maturity
some adults will never reach™); O’Dell, 183 Wn.2d at 695 (“we now know
that age may well mitigate a defendant's culpability, even if that defendant
is over the age of 187). In any event, to the extent this issue needs further
analysis, the appropriate solution would be to instruct the sentencing court
to make a finding of fact as to Mr. Ali’s age prior to resentencing on
remand.

19



from doing so. The holding in Houston-Sconiers that “[t]rial courts must

consider mitigating qualities of youth at sentencing and must have
discretion to impose any sentence below the otherwise applicable SRA
range and/or sentence enhancements,” makes clear that Mr. Ali’s
sentence was imposed on the basis of an interpretation of RCW

9.94A.533(4) that violated his Eighth Amendment rights.

Thus, in addition to Mr. Ali’s sentence being rendered unlawful in

light of O’Dell, Houston-Sconiers further establishes that Mr. Ali’s

sentence was imposed pursuant to a deadly weapon enhancement statute
that violates the Eighth Amendment prohibition against cruel and unusual

punishment by virtue of its “mandatory nature.” Houston-Sconiers further

establishes that the failure of the sentencing court to consider Mr. Ali’s
youth as to the imposition of the base sentence also violates the Eighth
Amendment. Under these circumstances, Mr. Ali has plainly met his
burden of demonstrating a “fundamental defect” resulting in a

“miscarriage of justice.”

B. This Petition is Timely Because the Cases Relied Upon Herein
Constitute Significant, Material Changes in Law that Apply
Retroactively.

In general, personal restraint petitions must be filed within one

year after the judgment becomes final. RCW 10.73.090(1). However, there
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are exceptions to the one-year limit, including where there has been (1) a
significant change in the law, (2) that is material to the defendant's
sentence, and (3) applies retroactively. RCW 10.73.100(6). Although Mr.
Ali brings this Petition outside of the one-year limit, the exception in

RCW 10.73.100(6) applies because O’Dell and Houston-Sconiers

constitute significant, material, changes in the law that apply retroactively.

In Light-Roth, 200 Wash. App. at 165, this Court analyzed
precisely the issue presented here, namely, whether the change in law
marked by O’Dell satisfies the RCW 10.73.100(6) exception. This Court
held, in no uncertain terms, that it does. Id. at 3. Accordingly, Mr. Ali is
also entitled to avail himself of this exception.

A change in the law occurs when a court decision breaks new
ground or if the result was not dictated by precedent existing at the time
the defendant's conviction became final. State v. Fort, 190 Wash. App.
202, 231, 360 P.3d 820 (2015). The key inquiry on a personal restraint
petition is whether the defendant could have argued the issue before
publication of the new decision. Fort, 190 Wash. App. at 231 (citing State

v. Gomez Cervantes, 169 Wn. App. 428, 433, 282 P.3d 98 (2012)).

As recognized in Light-Roth, O’Dell marked a significant change

in the law. State v. Law, 154 Wn.2d 85, 110 P.3d 717 (2005) and Ha'mim,

the prior Supreme Court cases addressing the issue presented here,
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“effectively prevented trial courts from considering whether a young adult
defendant's age diminished his or her culpability unless something else

tied the defendant’s youth to the crime itself.” In re Pers. Restraint of

Light-Roth, 200 Wash. App. at 160. Indeed, the trial court in Mr. Ali’s
case stated explicitly that it believed the existing law prevented it from
considering Mr. Ali’s argument for an exceptional sentence below the
standard range based on youth.

O’Dell, however, approved of the argument previously rejected by
the Court and held that trial courts are henceforth allowed to consider
youth and immaturity as mitigating factors that can justify downward

departures from the SRA standard ranges. See In re Pers. Restraint of

Light-Roth, 200 Wash. App. at 165. Accordingly, in Light-Roth, this

Court rejected the State’s argument that O’Dell merely clarified existing

law, and concluded instead that O’Dell “announced a significant change in

the law.” Id..
The Court held further that the change in law marked by O’Dell
must be applied retroactively “because it announced a new interpretation

of the SRA.” In re Pers. Restraint of Light-Roth, 200 Wash. App. at 160.

This conclusion flows from the established principle that “[o]nce the Court
has determined the meaning of a statute, that is what the statute has meant

since its enactment.” 1d. (citing In re Pers. Restraint of Johnson, 131
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Wn.2d 558, 568, 933 P.2d 1019 (1997)). Because O’Dell provided a
changed interpretation of RCW 9.94A.535(1), the statute must be
interpreted retroactively as allowing downward departures based on youth
and immaturity since their enactment. Id.

The final element, materiality, is also met in this case, on the same
grounds it was deemed to have been met in Light-Roth. The State argued
in Light-Roth that the change in law announced in O’Dell, if any, was
immaterial because the defendant failed to request a downward departure
based on his youth at the trial court level. Id. at 161. This Court rejected
the State’s argument because:

It is unreasonable to hold that a case announced a significant
change because it made a new argument available to a
defendant, and then hold that the change is not material

because the defendant did not make that argument.

1d. It was therefore held that the change in the law O'Dell announced was

material to the defendant’s sentence, because the defendant would be able,
upon resentencing, to now argue for an exceptional sentence below the
standard range based on youth. Id.

In this case, there is abundant evidence in the record that Mr. Ali
would have, or should have, received a lesser sentence with the benefit of
the subsequent change in law, thus meeting the materiality requirement of
RCW 10.73.100(6). Mr. Ali in fact argued for a downward departure

based on his youth and difficult background, but this argument was
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rejected offhand by the sentencing court as being precluded by existing
law. Thus, even accepting the State’s argument in Light-Roth, Mr. Ali
meets the materiality requirement because he raised the issue at the trial
court level.

Moreover, the reasoning applied in Light-Roth with respect to

O’Dell applies also to the holding in Houston-Sconiers. Prior to Houston-

Sconiers, courts, including Mr. Ali’s sentencing court, believed they were
categorically prohibited from imposing deadly weapon enhancements
concurrently based on the mandatory language contained within RCW
9.94A.533. Like O’Dell’s rejection of the “sweeping conclusion” in

Ha’mim, Houston-Sconiers overruled the “mandatory nature” of RCW

9.94A.533 for the first time. Thus, Houston-Sconiers constitutes a

significant change in the law in the same manner as O’Dell.*

The holding in Houston-Sconiers must further be applied

retroactively, as it provides a new interpretation of the SRA, striking down
as unconstitutional the “mandatory nature” of the deadly weapons
enhancements. The materiality of the change in law brought about by

these holdings to Mr. Ali’s sentence is clear. Mr. Ali was denied the

4 Even if Houston-Sconiers somehow does not itself constitute a change in
the law, it relied at least to some degree on the change in the law marked
by O’Dell. Thus, the change in law marked by O’Dell likewise can be
applied to the issue of consecutive imposition of enhancements for
purposes of the RCW 10.73.100(6) analysis.
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opportunity to have the sentencing court meaningfully consider his youth
as a mitigating factor warranting a downward exceptional sentence and
concurrent imposition of the deadly weapon enhancements. See In re Pers.

Restraint of Light-Roth, 200 Wash. App. at 160.

Mr. Ali’s Petition therefore meets all the requirements of the
exception to the one-year limit codified at RCW 10.73.100(6), as to both
issues raised herein, and this Petition is timely.

V. CONCLUSION

For the foregoing reasons, this Court should grant the Petition and

remand this matter for resentencing to evaluate whether Mr. Ali’s

culpability was diminished by his youth and to resentence accordingly.

Respectfully submitted this 20th day of October, 2017.

LAW OFFICE OF COREY EVAN PARKER

Corey an Parker
Corey£van Parker, WSBA #40006
Attorney for Petitioner, Said Omer Ali
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petition is true.
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IN SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
)
Plaintiff, ) Nos. 08-1-05113-3 SEA
)
v )
) DEFENSE SENTENCING
) MEMORANDUM
. SAID ALL )
Defendant. )
)

Statement of the case
At a jury trial defendant Said Ali was convicted of five counts of robbery in the
first degree, each a violation of RCW 9A.56.200 and 9A.56.190, two counts of attempted
robbery in the first degree, violations of RCW 9A.28.020, 9A.56.200, and 9A.45.190, and
a single count of assault in the first degree, a viola