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A. IDENTITY OF PETITIONER
| D.L,! petitioner here'and appellant below, asks this Couﬁ to accept

review of the Court of Appeals decision terminating review designated in
Part B of this pe‘;ition pursuant to RAP 13.3 and RAP 13.4(5)(3),(4).
B. COURT OF APPEALS DECISION |

D.L. secks review of the Coutt of Appeals dec;ision dated June 25,
2018, a copy of which is attached as'Appendix A.
C. ISSUES PRESENTED FOR REVIEW

1. Notice is a foundational due process rigﬁt that is guaranteed in
both juvenile and adulf criminal proceedings. U.S;' Const. Amend XIV;
Const. Article 1, § 22. U.S. Const. Amend VI (fhe accused shall be |
informed “of the ﬁéture and cause of the accusation.”). |

In the interest of ensuring proportionality and parity at sentencing,
the Washington legislature enacted a sfandard sentencing scheme for both
adults and juveniles, which requires proof of éggravating factors before a
judge can depart from a sfandard range seﬂtence. Under the Sentencihg
Reform Act, due process requires the accused be given nétice of the
aggravating factors fhat will be alleged in support .of an exceptional

sentence prior to trial or entry of a plea.

! The Court of Appeals used 14-year old D.L.’s full name in the opinion. D.L. |
believes a juvenile is entitled to privacy as recognized by this Court in RAP 3.4, and
request his initials be used in all further pleadings. '



Where courts recognize that children are entitled to eqﬁivalent due
process protections in juvenile court, does due process require that a
juvenile be given notice of the aggravafing factors that will be alleged in
support of a manifest injustice sentence prior to adjudication or entry of a
guilty plea, just as is required before the court imﬁoses an exceptional
sentence under the Sentencing Reform Act?

2. The dbctrine of separation of powers protects individuals against
centralized authority and abuée of power. The division of governmental
authority into separate b.ranches is especially impoﬂaﬁt within the criminal
justice system, given the substantial liberty interests at stake. Where
aggravéting factors must be pied and proven beyond a reasonable doubt,
and the prosecutor alone is authorized to bring criminal charges in juvenile
, felony cases, does it usurp the role of the executive branch for the
probation officer, a member of the judiciary, to allege theée factors and
seek to- prove them beyond a reasonable doubt?

D. STATEMENT OF THE CASE

Fourteen-year-old D.L.’s stepfather was a convicted sex offender -

who had a history of physically abusing D.L. RP 8/30/ 17;237.D.L’s

grandfather believed that D.L.’s stepfather had “been on a task to get



[D.L.] out 6f that house because he didn’t want him there.” RP 8/30/17;
237.

So when D.L’s stepfathér reported ihat he beiieved D.L. sexually
abused his ﬁve-yearfold son, D.L.’s grandfather questioned the State’s |
reliance on the stepfather’s account of events, and did not think the State
treated D.L. fairly. RP 8/30/17; 238-239. D.L.’s grandparents took D.L.
into their home after his stepfather madé the allegations agaiﬁst h1m,
where D.L stayed throughouf the juvenile proceedings. RP 8/30/17; 244.

The State first charged D.L. with three counts of rapé of a child in
the first degree, and attempted rape of a child in the first degree based oh
these allegations. CP 1-2. On the day of trial, the State reduced the charges
to one count of attempted child molestation in the first degree. CP 100.

D.L. plead guilty to one count of attempted child molestation in the
- first degree. CP 107. D.L. had no prior offenses and an offender score of
“0.” CP 108; 195. In exchange for D.L.’s plea to this reduced, single
charge, the State agreed to support and recommend a SSObA disposition
if DL was fouﬁd eligible for the program. CP 111. D.L.’s.guilty plea also

memorialized that if D.L. were not eligible for the SSODA, the State



woﬁld recommend a “standard range disposition of 15-36 week
commitment at JRA.” CP 111. |

D.L.’s plea form did not state that the probation officer would or
could recommend a manifest injustice sentence. CP 107-112.
Nevertheless, over two months after D.L entered his plea, and after D.L.
was found ineligibl_e for the SSODA program, the probation officer filed a
“Notice of Intent to Seek Manifest Injustice.” CP 158. The probation
officer alleged the following aggravating factors—that the “victirﬁ was
particularly vulnerable,” and that D.L. “presents a serious risk to
reoffend.” CP 227. The probation officer requested a manifest injustice
sentence of a minimum of 36 weeks. CP 230.

The court imposed the probation officer’s request for a 36-40 week
manifest injustice seﬁtence over D.L.’s objection, where neither the
proéecution nor the defense were soliciting the recommendation. RP
8/30/17;210-211, 214; CP 209-210. |

Relyiﬁg primarily on inapposite Division I. cases, the Court of
Appeals affirmed the trial court’s imposition of the manifest injustice.
sentence which D.L. did not have notice of until after waiving his |
constitutional right and entéring his guilty plea. Slip Op. at 4-6

The Court of Appeals recognized the unfairness of D.L. not being

given notice of the allegations made in support of a harsher sentence then



what he agreed to in his guilty plea, noting “strong public concerns about

~ fairness in the juvenile justice system, including the appearance of fairness
that underlies [D.L.’s] argument” Slip Op. at 6. But rather than address the
constitutional infirmities that made this procedure so unfair, the Court of
Appeals simply noted the justice system would be “better served” if a
juvenile had “explicit notice prior to any plea agrecmen ” that a probation
officer would seek an exceptional sentence. Slip op. at 6. The Court of
Appeals also rejected D.L.’s contention that a court employee such as the
probation officer may not allege and seek to prove aggravating factors in
support of a manifest injustice sentence because it violates the doctrine of
separation of powers. Slip op. at 6-"/'.'

D.L. seeks review by this Court to decide these two important
constitutional questions that are of significant public interest. RAP
13.4(b)(3), (4).

E. ARGUMENT

1. Review by this Court is needed to address an important
constitutional question that is fundamental to the fairness
of juvenile proceedings and which has not yet been decided
this Court: Is a juvenile entitled to notice of the aggravating
factors that a court will rely on to impose a substantially
harsher sentence prior to the juvenile entering a guilty
plea? '

D.L. seeks review under RAP 13.4(b)(3) and (4) of an important'

constitutional question that has not yet been decided by this Court and



which the Court of Appeals recognized is of “strong public concern: Does
due process require that a juvenile be given notice of the aggravating
factors alleged in support of a manifest justicésentence prior to entry of a

: é,uilt’y plea or verdict when the court relies on this thése fzictors to impose
a harsher sentence than what the juvenile agreed to in his or her guilty
plea? | |

a. Juveniles are entitled to equivalent due process procedural

protections as adults in criminal proceedings, including at

sentencing,

The Due Process Clause requires that juveniles receive “the
essentials of due process and fair treatment.” In re Winship, 397 U.S. 358,
- 359,90 S. Ct. 1068; 25 L. Ed. 2d 368 (1970); Application of Gault, 387
U.S. 1, 30, 87 S. Ct.'1428, 1445, 18 L. Ed. 2d 527 (1967) (Juvenile
hearings “must measure up to the essentials df due process and fair
treatment.”); U.S. Const. Amend XIV; Const. Article 1, section 22 (“the
accused shall have the right ... to demand the nature and cause of the
accusation against him”); se¢ also U.S. Const. Amend VI (the accused
shall be informed “of the nature and cause of the accusation.”).

It is well established that due procesé protections accorded adults
in criminal proceedings are to be given to children in juvenile court
proceedings, with the exception of the right to a jury trial. State v.

Poupart, 54 Wn. App. 440, 445, 773 P.2d 893 (1989) (citing Gault, 387



~ U.S. 1); State v. Whittington, 27 Wn..App. 422,425,618 P.2d 121 (1980) |
(Juveniles are entitled to the “highest standards of due process” in
sentencing by the juvenile court). Indeed, Winship’s foundatibnal due -
process requirements arose in a juvenile adjudication in which the Court

required the “essentials of due process and fair treatment.” Winship, 397

U.S. at 359.

b. Due Process requires notice, prior to entry of a guilty plea,
of the aggravating factors the State will seek to prove
beyond a reasonable doubt before the court may impose a
sentence outside the standard range.

Under the Sentencing Reform Act, the accused is entitled to notice
of the aggravating faétors that will be alleged in support of an exceptional
sentence prior to trial or entry of the plea.

“Under the Due Process Clause of -the.Fifth Amendmént and the
notice and jury trial guarantees of the Sixth Amendment, any fact (other
than prior conviction) that increases the maximl.lm penalty for a crime
must be charged in an indiétment, submitted to a jury, and proven beyond
a reasonable doubt.” Apprendi v. New Jersey, 530 U.S. 466, 476, 120 S.
Ct. 2348, 2355, 147 L. Ed. 2d 435 (2000)(citing Jon?s v. United
States, 526 U.S. 227, 243, 119 S;Ct. 1215, 143 LEd.2d 311 (1999)). The
Fourtcenth Amendment requires the same for state charges. Apprendi, 530

U.S. at 476.



“The ‘statutory maximum’ for Apprendi purposes is the maximum
sentence a judge méy impose solely on the basis of the facts reflected in
the...verdict or admitted by the defendant.” Blakely v. Washinéton, 542
U.S. 296, 303, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2064) (emphasis in
or.iginal). Where the court seeks to impose a sentence outside of the '
~ standard range, Apprendi requires “procedural protections in order to
provide concrete substance for the presumption of innocence, and to-
reduce the risk of imposing such deprivations erroneously.” Apprendi, 530
U.S. at 484 (citing Winshén, 397 U.S. at 363)(internal quotations.
omitted)).
Apprendi concerned the two vital constitutional rights of due

process of law under the Fourteenth Amendment, and the Sixth

: Amendment right to a jury trial: “At stake in this case are constiﬁtional
pro;cections of surpassing importance: the proscription of any deprivation
of liberty without ‘due process of law,” Amdt. 14, and the guarantee thgt
“in all criminal prosécutions, the accused shall enjoy the right to a spéedy
and public trial, by an impartial jury’ Amdt. 6.” Apprends, 530 U.S. at
476-477. | -

| Accordingly, Apprendi emphasized that a person’s due process

right to noticé is implicated when the State seeks a sentence above the

standard rénge: “if a defendant faces punishment beyond that provided by.



statute when an offense is committed under ce_rtain circumstances but not
others, it is obvious that both the loss of liberty and the stigma attaching to
the offense are heightened; it .necessarily follows that the d’efqndant should -
not--at the morrienf the State is put to proof of those circumstances—-be
deprived of protections that ha\;e, until that point, unquestionably
attached.” Apprendi, 530 U.S. at 484.

The Washington State Legislature amended the Sentenciﬁg Reform
Act (SRA) to comi:ort with the requirements of Apprendi and Blakely. In
re Beilto, 167 Wn.2d 497, 507, 220 P.3d 489 (2009) (citing the “Blakely-
fix Laws” of 2005, ch. 68, § 4). RCW 9.94A.537 (1) requires tﬁat before a
court can impose an exceptional sentence, the accused must be provided
noticelof the State’s intent to seek a seﬁtence outside the standard range
*“at any time prior to trial or entry of the guilty plea if substantial rights of
the defendant are not prejudiced...” The statute further requires that the

“notice shall state aggravating circumstances upon which the reguested

sentence will be based.” (emphasis added). RCW 9.94A.537(1).

c. The due process concerns of Apprendi and Blakely must
apply with equal force to imposition of a manifest injustice

sentence because its determinate sentencing scheme
mirrors the Sentencing Reform Act. .

Like the Sentencing Reform Act, the Juvenile Justice Act also uses

a standard sentencing range. RCW 13.40.357. This limits the discretion of



a trial court to exceed the standard sentencing raoge unless there i's proof,
beyond a reasonable doubt, that aggravating factors justify a departure
from the standard range. State v. Tai N., 127 Wn. App. 733, 742, 113 P.3d
19 (2005). Insofar as a manifest injustice sentence allows the couﬁ to
sentence a juvenile beyohd the standard range based on additional facts
outside the vefdict, it involves the same constitutional concerns addressed
in Apprendi and Blakely.

RCW 13.40.1 50(3)(i) provides the statutory aggravating factors
that the court may consider in imposing a rhanifest injustice sentencve.2
‘These statutory aggravating factors are comparable to the statutory

aggravating factors in RCW 9.94A.535(3), and some of the aggravating

2RCW 13.40.150 (3) (i) provides that the court shall: o

(i) Consider whether or not any of the following aggravating factors exist:

(i) In the commission of the offense, or in flight therefrom, the respondent
inflicted or attempted to inflict serious bodily injury to another; .

(ii) The offense was committed in an especially heinous, cruel, or depraved
manner; ‘
(iii) The victim or victims were particularly vulnerable;

(iv) The respondent has a recent criminal history or has failed to comply with
conditions of a recent dispositional order or diversion agreement;

(v) The current offense included a finding of sexual motivation pursuant to
RCW 13.40.135;

(vi) The respondent was the leader of a criminal enterprise involving several
persons; _
(vii) There are other complaints which have resulted in diversion or a finding or
plea of guilty but which are not included as criminal history; and

(viii) The standard range disposition is clearly too lenient considering the
seriousness of the juvenile's prior adjudications.

10



factors are nearly identical, such és one of the statutory factors at issue in
D.L.’s case, “that the victim.or victims were particularly vulnerable.””

However, after Apprendi and Blakely, Division I refused to apply
the Sixth Amendment jury trial right to the State’s proof of aggravating
factors for juvenile dispositions because of the “well-established precedent
of holding that non-jury trials of juvenile offenders are constitutionally
sound.” Tai N., 127 Wn. App. at 740. But in so holding, the court restated
the well-established importance of ensuring that juvenile “proceeding;
comport with the ‘fundamental faimess’ demanded b}.l the Due Process
Clause.” Tai N., 127 Wn. App. at 738 (citing S'chaﬂ .v. Martin, 467 U.S.
253,263, 104 S.Ct. 2403, 81 L.Ed.2d 207 (1984)). And because. Tai N.
determined tﬁat the Juvenile Code already requires the cdurt to find
aggravating factors beyond a reasonabl_e doubt before imposing a manifest
injustice sentence as required by Apprendi and Elakely, the court did not
need to decidé that issue as a matter of constitutional due process. 7ai N.,
127 Wn. App. .at 742.. »

Post Blakely and Apprend, this Court found that even though

juveniles do not have a jury trial right, because of the strength of a

SRCW 9.-94A.535 '(3) (b) “The defendant knew or should have known that the
victim of the current offense was particularly vulnerable or incapable of resistance.”

11



juvenile’s due process ﬁghts that accord with adult criminal proceedings,
juvenile convictions could be used in calculating an adult offender score.

[T]he- Juvenile Justice Act of 1977 (JJA), chapter 13.40 RCW,

specifically mandates numerous safeguards for juvenile

adjudications, such as the right to notice, counsel, discovery, an

opportunity to be heard, confrontation of witnesses, and an

unbiased fact finder.
State v. Weber; 15'9 Wn.2d 252, 264, 149 P.3d 646 (2006) (citing RCW
13.40.140); See also Staie V. Kuhlnﬁan, 135 Wn. App. 527, 533., 144 P.3d
1214 (2006) (“Because of the constitutionally required procedural
safeguards in jq\}enile proceedings, we hold that juvenile adjﬁdications fall
within the prior convictions exception and can be used in setting an adult
offender’s sentgnce.”).

The fact that a juvenile is tried by a judge, not a _jury cannot be
used to deny a juvenile due process protections in juvenile proceedings,
especially in light of the fact that Apprendi’s holding flowed from
Winship, which applied due process protections to juvenile adjudicétioﬁs.
Apprendi, 530 U.S. at 476 (citing to Winship in defining the central due
process protecﬁons that support the Court’s ruling).

Thus Apprendi and Blakely'’s foundational due process

requirements, which include notice of the aggravating factors prior to

entry of the plea, and proof beyond a reasonable doubt of these factors

12



prior to the court imposing a sentence outside the standard range, must

apply in j'uvenile proceedings.' ‘

d. D.L. was not given notice prior to entry of his plea of the

aggravating factors that would be used to substantially
increase his s'entence‘.

D.L. entered his plea of guilty to one count of attemi)ted child
'molestatic_)n in the first degree. CP 107. D.L.’s plea form contained no
notice that the probation department would be requesting a manifest
injﬁstice sentence. CP 107-111. Nor was D.L. igfomed any time prior to
entry of his plea that the probation department would seek a manifest
injustice sentence. And the record does not reflect that the court requgsted
a manifest injustice report from the probation officer. RP 8/30/17; 210. 1t

“was only months after entry of his plea that the juvenile probation officer
Linda Barry filed a “Notice of Intent to seek Manifest injustice.” CP 158. |

Though D.L.’s pléa form advised him of his right to appeal a |
manifest injustice sentence, there were no facts admitted in the piea form
that would have supported a manifest injustice sentence, or any notice of
the aggravating factors that could be reliéd on for a manifest injusticé

sentence.* Though D.L.’s plea form stated that he could appeal a manifest

4D.L.’s plea form stated that the sentencing judge “must impose a sentence
within the standard range, unless the judge finds by clear and convincing evidence that
the standard range sentence would amount to a manifest injustice.” CP 110.

13



injustiée sentence, this does not constitute notice that a manifest injustice
sentence would bé sought. To the contrary, D.L.’s plea form informed him
that he would receive a standard range sentence: “the judge may impose
any sentence he or she feels is appropriate, up to the maximum allowed by
law.” CP 111; Blakely, 542‘U.S. at 303 (“The ‘s.tatutory maxixﬁum’ for
Apprendi purposes is the maximum sentence a judge may impose solely
on the basis of the facts reflected in the...verdict or admitted by the |
defendant.”).

| The statement in D.L.’s pleé form that allows fhe court to “review
the probable cause statement to establish a factual basis” does not
constitute a stipulation to facts that can then be relied on for the court’s
imposition of a fnanifest injustice sentence. CP 111; Beito, 167 Wn.2d at
505. Any such facts would have to be alleged separately and prior to entry
of D.L.’s plea because “the relevant ‘statutory maximum’ is not the .

: fnaximum sentence a judge may impose after ﬁﬁding additional facts, but
the maximum he may impose without any additional ﬁndings.” Weber,
159 Wn.2d at 259 (citing Blakely at 303-04).

e. The Court of Appeals wrongly treated the constitutional issue

raised by D.L. as a policy concem rather than a constitutional
violation. ' ' '

The Court of Appeals found due process was satisfied in D.L.’s

case because he had adequate time to respond to the probation officer’s

14



allegation of the aggravatihg factors alleged in support of the manifest
injustice sentence. Slip. op. at 6. This failed to address the constitutional
issue raised by D.L.? which is that notiée must be given prior to entry of
the guilty verdict.

The Court of Appeals recognized the unfaimess of D.L. being
sentenced based on facts alleged after entry of his guilty plea, noting a
preference for notice of these factofs prior to thé juvenile enteﬁng a guilty

‘plea:

We are mindful of the strong public concerns about fairness in the
juvenile justice system, including the appearance of fairness that
underlies [D.L.’s] argument. The juvenile, the rehabilitative
process, and the public perception of the justice system would be

- better served if the juvenile has actual explicit notice prior to any
plea agreement that the probation department has independent
authority to challenge the sentence recommendation in the plea and
to seek a manifest injustice sentence.

Slip Op. at 6.

However, depriving a juvenile of notice of the aggravating factors
prior to entry of his plea is not just unfair, it is unconstitutional. This is an
issue that has been squarely addressed in the adult sentencing context by
Apprendi, Blakely, and Washington State Court decisions that have
applied these constitutional requirements to the Sentencing Reform Act.

The same constitutional question arises under the Juvenile Justice Act.

D.L. asks for review by this Court to decide the scope of a juvenile’s due

15



process rights when the court impdses a sentence above the standard
range.

2. D.L.’s case raises the constitutional question of whether it
violates the doctrine of separation of powers for a court
employee to charge and seek to prove aggravating factors in
juvenile felony cases. :

D.L. also seeks review of by this Court of the undecided, important
constitutional questién of whether a pr(;bation officer’s allegation of the
aggravating factors in support of the manifest injustice sentenqe violates
~ the doctrine of separation of pow'ers. RAP 13.4(b)(3),(4). |
a. The doctrine of separation of powers requires the

prosecutor to make charging decisions and prove guilt,

and the court to confirm guilt and impose the
appropriate sentence.

“The separation of powers doctrine is one of the cardinal and
fundamental principles of the American constitutional system and forms
the basis of our state government.” State v. R;'ce, 174 Wn.2d 884, 900, 279
P.3d 849 (2012) (ihternal citations omitted). “This constitutional division
of government is ‘for the protection of individuals’ against centralized
authority and abuses of power.” Rice, 174 Wn.2d at 90001 (citing
@illen v. Pierce County, 144 Wn.2d 696, 731, 31 P.3d 628 (2001)). “The
division of governmental authority into separate branches is especially
important within the _criminal justice system, given the substantial liberty

interests at stake and the need for numerous checks against corruption,
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abuses of power, and other injustices.” Rice, 174 Wn.2d at 901. And
“[s]eparation of powers ensures that individuals are charged and punishéd
as criminals only after a confluence of agreement among multiple
governmental authorities, rather than upon the impulses of one central
agency.” Id.

“A prosecuting att(.)rney’s most fundamental role as both a local
elected official and an executive officer is to decide whether to file
criminal charges against an individual, aﬁd if so, which available charges
to file.” Rice, 174 Wn.2d .at 901. And “thg legislature cénﬂot interfere with
the fundamental and inherent charging discretion of prosecuting attorneys,
inclﬁding discretion over the filing of available special allegations.” Id. at
906.

A juvenile disposition hearing in which a finding of manifest
injustice is sought is an advérsary proééeding because of the possibility -
that a sentence outside the standard range will be imposed. State v. Bec.zrd,
39 Wn. App. 601, 607, 694 P.2d 692 (1985) (citing Whittington, 27 Wn.
App. at 428-429). During such hearings, it is the judicial power to confirm

guilt and impose an appropriate sentence. See Rice, 174 Wn.2d at 901.
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Probation officers’ functions are administered by the superior court. RCW

13.04.035.3

b. The prosecutor alone is authorized to make felony
charging decisions in juvenile felony cases: it violates

the doctrine of separation of powers for the probation
officer, a member of the judicial branch, to allege and

seek to prove aggravating factors.

It violates the doctrine of separation of powers for a court
employee to perform the statutorily defined rolé of prosecutor, who has
sole authority to charge felony offeﬁsés.

The Legislature sets the parameters for the ché.rging of criminal
offense. Rice, 174 Wn.2d at 903 (“each charge filed must be authorized by
the iegislature.”). Under the Juvenile Justice Act (JJA), where the aileged
offense is a Class A or B felony, or an attempt to commit a Class A or B
felony, such as in D.L.’s case, the prosecufor alone may charge the
offense. RCW 13.40.070 (5)(a).

Thé Juvenile Justice Act specifies that the duties of a probation
officer are to “[m]ake recommendations to th¢ court régarding the need for
continued detention or shelter care of a child unless otherwise provided in
this title;” and “prepére disposition studies as required in RCW 13.40.130,

and be present at the disposition hearing to respond to questions regarding

5 “Juvenile probation counselor and detention services shall be administered by
the superior court.”
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the predisposition study.” RCW 13 .04.040'(2.),(4). Finally, the probation
officer supervises “court orders of disposition to ensure that all
'requirements of the order are met.” RCW 13..04.040(5).

The trial couﬁ, nbt 'the probation officer, is required to consider the
existence of aggravating factors;: “the court shall” “[c]onsider whether or
not ény of the following aggravating factors exist...” RCW
13.40.150(3)(i) (emphasis added). The court’s consideration of whether to
impose a manifest injustice sentence may include all oral and wﬁ&en
reports. RCW 13.40.150(1). RCW 13.40.130(5) specifies that the court |
may request a predisposition report be prepéred “following an
adjudicatory hearing.” There ié no statute that authorizes the juvenile
probation'of.ﬁcer to independently allege aggravating factors either before
or after a juvenile enters a plea of guilty.

RCW 13.40.150(1) does not delimit who may submit evidence,
including oral and written reports, like the probation officer’s disposition
report, but it does specify that the prosecution and the defense are the two
parties who may submit recommendations for disposition. 1d.

There is thus nc; question that a probation officer has a duty “to
make studies énd recommendations to the court respecting dispositions.”
Poupart, 54 Wn. App at 447. And these recommendations may be

different from the recommendation made the prosecutor. Id. But the filing
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of available special allegations is the role of the prosecutor alone. Rice,
174 Wn.2d at 906. The Court of Appeals failed to properly distinguish
between sentencing recommendations by a probation officer, and
“recommendationé on disposition,” in determining it did not violate the
doctrine of separation of powers for the probation officer to allege énd
_ seek to prove aggravating factors in support of a manifest injustice
sentence. Slip op. at 7-8. | |

D.L. requests réview by this Court to determine the important
constitutional question of whether it violates the doctrine of separation of
powers for the juvenile probation officer to independently allege and seek

to prove aggravating factors in a juvenile felony case.

F. CONCLUSION

D.L. respectfully asks this Court to grant review of these
;:onstitutional questions that are of significant public interest because they
so fundamentally affect the fairness of juvenile proceedings. RAP 13.4
(b)(3) and (4).

DATED this 24th day of July, 2018.

Respectfully submitted,
s/ Kate Benward (43651)

Washington Appellate Project (91052)
Attorneys for Appellant
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APPELWICK, C.J. — Loomer pleaded guilty to attempted child molestation in

_the_ ﬂrét degree, and received a manifest injustice sentence. He argues that he
was den’ied due procéss, because he did not receive notice at the time of his plea
that the probation depéhment would recommend a manifest injustice sentence. -
He also argues that the recommendation violated separation of powers, that the
evidence was insufﬁcient. that the trial court erred by excluding his guardian from
the courtroom, and that the trial court violated the appearance of fairness. We
~ affirm. :
FACTS

Dakoda Loomer. a juvenile, was charged with one count of attempted child
molestation in‘ the ﬁrsf degree for acts against his ﬁve year old half-brother. On
May 24, 2017, 'Lo,omer bieaded guilty. As part of the plea agreement, the State
agreed to recommend a Special Sex Offender Dispositional Alternative (SSODA)

if Loomer was eligible. If not eligible, the State égreed to recommend a standard
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range sentence. In his statement of guilty plea, Loomer acknowledged that
“[a]ithough the judge will consider recommendations of the prosecuting aitorney
and the probation officer, the judge may impose any sentence he or she feels is
appropriate, up to the maximum allowed by law.”

On July 3i. 2017, SSODA treatment providers notified the probation office
-that Loomer was not amenable to treatment and .pafticipation in the SSODA-
program. The SSODA evaluation cited Loomer's denial of responsibility for the
actions to which he ple_aded guilty, ‘inat.)ility to keep appointment commitments, and |
inability or unwillingness to commit to the program. |

Following this eyaluation, on August 1, 2017, the juvenile probation 6fficer
gave notice to the court and the parties that it would ask the court to irhpose a
manifest injustice sentence. Loomér opposed this. |

The trial court held a dispositional hearing on August 30, 2017. It adopted-
the probation officer's reéomméndation. and sentenéea Loomer to a manifest
injustice sentencé. of 36 to 40 weeks. It based this sentence on two éggré\iating'
faciors: a serious risk to reoffend and thaf the five year old victim was particularly
vulnerable. |

Loomer appeals.

| DISCUSSION

Loomer makes five arguments. First, he argues that he was denied due
- process, because he did not have notice that the probation officer would seek a
manifest injustice sentence prior to entering a guilty plea. Second, he argues that

it violates separation of powers for a probation officers to request and prove

2



No. 77360-7-1/3 -

aggravating factors in a juvenile felony casé. Third, he argues that the evidence -
was insufficient to prove those aggravating factors. Fourth, he argues that the trial
court abused its discretion in  excluding a family member who interrupted the
sentencing proceeding, theréby barring her from speaking on his behalf. Finally,
he argues that the trial court violated the appearance of faimess doctrine by sua
sponte examining the probation officer regarding the manifest injustice sentence.,
|. Due Process |

Lobmer first argues that he was denied due procéss, because, prior to
entering his plea, he did not havé notice of the probation department'’s intent to
seek a manifest fnjustice sentence. _

Juveniles are entitled to the essentials of due process and fair treatment.
In re Winship, 397 U.S. 358,‘ 359, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970). Due
process requires that a defendant must receive notice prior to the proceeding that
the State séeks to prove circums’tan.ces warranting a manifest injUstice sentence. !

See State v. Siers, 174 Wn.2d 269, 277. 274 P.3d 358 (2012). However, here the

1 Under Apprendi v. New Jersey, 530 U.S. 466, 490, 120 S. Ct. 2348, 147
L. Ed. 2d 435 (2000) and Blakely v. Washington, 5§42 U.S. 296, 301, 124 S. Ct.
2531, 159 L. Ed. 2d 403 (2004), a fact that increases the penalty beyond a
standard range sentence, such as an aggravating factor, must be proven beyond -
a reasonable doubt. Apprendi and Blakely go to the proof required for a manifest
injustice sentence. They do not relate to the due process requirements for notice
of intent to seek a manifest injustice sentence. But, Loomer cites them due to their
emphasis on due process protections in the context of exceptional sentences, and
urges the court to apply that emphasis to juvenile proceedings.

3
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State did not seek to pro'vea manifest injustice s;—zntence.2 Inétead, the probation
- department did. |

State v. J.V., 132 Wn. App. 533, 132 P.3d 1116 (2006) is substantially
similar to fhis distinctive scenario. There, J.V. was charged with assault and taking
a mdtor vehicle without. permission. Id. at 537, He was permitted to enfer a
treatment court program, and stiﬁulatéd that if he was terminated frorri treatment
court, he would be tried on the facts in the police report alone. Id. J.V. was
| terminated from the program, and the trial cou& found him guilty on both charges.
Id; atA53'7-38.- The probation counselor recommended a standard range sentence
for the assault charge, but also recommendéd a manifest injustice sentence for the
taking of a motor vehicle charge. Id. at 538. The trial coﬁrt accepted the
recommendation. ld.. On appeal, J.V. argued that his due process rights were
violated, because he -did not receive notice that the probation officer would

recommend a manifest injustice sentence. 1d. This court disagreed:

The contract did not expressly advise J.V. that a manifest
injustice disposition was a possibility, but notice of a potential
punishment is adequate for due process purposes where the
punishment is authorized in a relevant statute. ... The statutes
clearly provide notice that a manifest injustice disposition is a
possibility in all juvenile sentences. - This notice satisfies due
process.

1d. at 539-40.
| We acknowledge that J.V. is slightly different, because here the SSODA

results partially informed probation’s decision. And, Loomer's SSODA failure

: 2 The trial court agreed with Loomer that the State was not entitled to
conduct direct examination of the probation officers, because the State did not
seek a manifest injustice sentence.
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arose after he had pleaded guilty, wheréas J.V.’s treatment court termination
occurred before his trial. Id. at 537-38._ Howéver; like in J.V., although Loomer did
not réceive notice that probation would recommend a manifest injustice sent_ehce,
the Juvenile Justice Act of 1977 (JJA), chapter 13.4b RCW, specifically RCW
13.40.160 should have alerted him to that possibility. And, the trial court and plea .
~ agreement both explicitly informed Loomer prior to his plea that_ it need not follow
the State’s recommendation. Because the State's recommendation was the
standard range, this necessarily informed Loomer that a sentence outside the
standard range was a possibility. |

Moreover, a trial court may impose a manifest injustice sentence even when
neither the State nor the brobation department seeks oné. See State v. Moro, 117

Wh. App. 913, 923, 73 P.3d 1029 (2003). In Moro, there was no such notice. The

trial court. alone was cohsideriﬁg and ultimafely impoéed a manifest injustice
sentence sua sponte, id. Moro did not receive any specific notice of this. [d. On
appeal, this court held thét the sentence did not violate due process. Id. It
reasoned that the court adeqﬁately informed the defendant of the possibility by
stating, upon his plea, that it * ‘doesn’t have to follow anybody's recommendatiohs.’

3 1d.

3 Loomer argues that Moro should not bear on this case, because it was
decided prior to Apprendi and Blakely. But, Moro's general holding, that the trial
court adequately notified Moro of the potential for a sentence different from any
recommendation, does not conflict with the Apprendi and Blakely holdings.
Indeed, opinions of this court have observed the challenge in applying those cases
to juvenile dispositions: “Without a right of jury frial in juvenile cases, it is
conceptually awkward to try to extract the due process component from Apprendi
and Blakely and graft it onto nonjury juvenile dispositions.” State v. Tai N., 127
Whn. App. 733, 741, 113 P.3d 19 (2005).
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In accord with L\L, we find that due procesé was satisfied here. When
Loomer pleaded guilty, the parties believed that-he would be participating in the
SSQDA prdgram. Loomer did not participate in tht=T SSODA evaluation, and thus

‘was deemed ihelligible for the program. When Loénier was deemed ineligible for
the SSODA progrém, the matter moved to sentencing. After reviewing Loomer’'s
failure to coobefate in fhe évaantion for the SSODA program, the probation
department decided to recommend a manifesi injustice sehtence. Loémer was
given notice of the recommendation adequate fo prepare to respond at sentencing.
We hold that Loomer was not denied his due process rights.

However, we are mindful of the strong public concerns about fairness in the
juvenile justice system, including the appearance of fairness that underlies
Loomer's argument. The juvenile, the-réhabilitative process, and the public
perception of the justice system would be better served if the juvenile haslv actual
explicit notice' prior to any plea agreement that the probation depart_ment has

| independent authority to challenge the sentence recommendation in the plea and '

to seek a manifest injustice-sentence.
ll.  Separation of Powers
Loomer next argues that it violates separation of powers for a._probation

officer to allege and seek.to prove aggravating factors.* Specifically, he argues

4 Loomer did not raise the specific separation of powers argument below.
But, Washington courts have previously exercised their discretion to review
separation of powers arguments not raised below. See State v. Aguirre, 73 Wn.
App. 682, 687-88, 871 P.2d 616 (1994). The Aguirre court reviewed such an
argument to satisfy its obligation to correct manifest constitutional error. Id. In
accord with Aquirre, we review the argument about separation of powers raised
for the first time on appeal. '



No. 77360-7-1/7

that this invades the province of the prosecution to criminally charge and prove

criminal offenses in" juvenile felony cases. This court reviews constitutional

challenges de novo.’ State v. Bradshaw, 152 Wn.2d 530, 531, 98 P.3d 1190
'(2004). | |
Prosecutors are members of the executive branch, and have “fundamental
| and inherent charging discretion.” See State v. Rice, 174 Wn.2d 884, 900, 905--
06, 279 P.3d 849 (2012). Here, the manifest injustice sentence was recomrﬁended
by a juvenile court assistant administrator, who is both part of the juvenile probation
department, and a member of the judicial branch.® See RCW 13.04.035(1) (the
juvenile court assistant administrator also serves in a capacity as a probation
counselor). Therefore, Loomer argues that the judicial branch encroached on the
prosecuting attbrney's'executive branch powers.
But, as the State points out, charging a person with an offense is distinct
from recommending an exceptional sentence. This court has explicitly stated in a
case involving a juvenile defendant that “[clounselors may recommend exceptional
“sentences even when 'their recommendations conflict with those of those
prosecution,” State v. Merz, 54 Wn. App. 23, 26-27, 771 P.2d 1178 (1 989).
Loomer's reply argues that recommendations based on'prepéred reports
may be acceptable, but recommendations for disposition involve a legal question,
which is the sole pr_ovince of the prosecutor. However, Loomer fails to presentany

authority'suggesting that the juvenile probation department’'s recommendation on

§ Juvenile courts are administered by the superior court, and thus are part
of the judicial branch. RCW 13.04.035. ' '

7
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aggravating factors is the equivalent of a charging decision. And, Merz explicitly
allows probation officers to make recommendations that differ from the
prosecution. 54 Wn. App. at 26. The probation ofﬁcer's recommendation did not

violate the separatibn of powers.

lll.  Sufficiency of Evidence of Aggravating Factors

. Loomer next argues that the evidence was insufficient to prove the
aggravating factors: that the victim was particularly vulnerable and that Loomer
posed a serious risk to reoffend.

Appellate courts use the same standard of review for the sufficiency of
- evidence of an aggravating factor as they do for the sufficiency of evidence of the
elements of a crime. See State v. Ya'rbrough, 151 Wn. App. 66, 96, 210 P.3d 1029
(2009). Under this standard, the court views the evidence in the light most
favorable to the State té) éetermine whether any rational trier of fact could have
found the presence of the aggravating circumstances beyond a reasonable doubt.
State v. Zigan, 166 Wn. App. 597, 601-02, 270 P.3d 625 (2012).
" A. Particular Vulnera_.bili'g of the Victim

: The-JJA identifies the particular Qulnerability of the victim as an aggravating -
factor, RCW 13.40.135(3)(i)iii). When analyzing particular vulnerability, the focus
is on the victim. State v. Ogden, 102 Wn. App. 357, 366, 7 P.3d 839.(2000). The
court determines if the victim is more vulnerable to the offense than other victims
and if the defendant knew of that vulnerability. State v. Bedker, 74 Wn. App. 87,
94, 871 P.2d 673 (1_994). The type of vulnerability co.ntemplated by the
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aggravating factors listed in the JJAt is extreme yduth, advanced age, orlphysicél
or mental infirmity. _Qg@, 102 Wn. App. at 366.

"Here, the manifest_ injustice report identified the victim as Loomer's five year
old half-brother. It also stated that the victim suffered from cognitive delayé due to
a lack of oxygen at birth. Case law establishes that a five year old is particularly
vulnerable due to age. See State v. Fisher, 108 Wn.2d 419, 425, 739 P.2d 683

(1987) (five and one-half-year old victim found to be particularly vulnerable),

overruled in part on other grounds by State v. Hughes, 154 Wn.2d 118, 140, 110

P.3d 192 (2005), abrogated on other grouhds by Waéhinqtgn v. Recuenco, 548
U.S. 212, 216, 126 S. Ct. 2546, 165 L. Ed. 2d 466 (2006); State v. J.S., 70 Whn.
App. 659, 667, 855 P.2d 280 (1993) (four year old “particularly vulnerable” due to
age.); State v. T.E.H., 91 Wn. App. 908, 917, 960 P.2d 441 (1998) (finding that a
victiﬁ'l was particularly vulnerable, because “the 5-year-old child was subject to the
transgressions of an 11-year-old Achild, phyéically bigger and who had little or no
supervision.". *

Loomer argues that the author of the manifest injustice report, a probation
officer, did not have sufficient knowledge of the specific cognitive delays that the
victim suffers from. .But, case law dictates th_at a five year old, even Without
cognitive delays, may be considered particularly vulnerable. See T.E.H., 91 Wn,

App. at 917. The evidence was sufficient to support this aggravating factor.

B. Serious Risk to Reoffend

Loomer also argues that the evidence was insufficient to prove that he

posed. a serious risk to reoffend. He argues that the trial court's decision was



No. 77360-7-1/10

based on nqthing more than conclusions of the probation departmeﬁt, and that the
probation department had no specific expertise or evidence to rely on in making
the recommendation.

Although it is not a statutorily enumerated aggravating factor, “A high risk
that a juvenile will reoffend is a valid grodnd for a manifest injustice dispo#ition."
T.E.H., 91 Wn. App. at 917-18; see also RCW 13.40.150(3)(h)(v)(i). Loomer
argues that the lack of any' expert opinion, or evaluation of Loomér's actual
likelihood to reoffend, renders the evidence insufficient to establish this factor.

Case Iéw says othewvisé. For example, in State v. Jacobsen, 95 Wn. App.
96_7. 982, 977 P.2d 1250 (1999),'this céurt reasoned thét “[a] juvénile offender’s
denial of his or her criminal acts is a relevant factor for the court to consider when
deciding whether a juvenile poses a high risk to reoffend.” Moreover, in T.E.H.,
the court found a serlous risk of reoffending. 91 Wn. App. at 817-18. It relied on
“evidence of the prior criminal referrals that demonstrates increasingly. aggressive
behavior. Further, the probation counselor's report foreshadowed TH's action.” Id.
at 918. |

| ‘Here, the evidence tracks the considerations in T.E.H. and Jacobsen.

Loomer has no criminal history. But, the manifest injustice r'epbrt presented fo the

trial court stated that Loomer had repeatédly violated the court’s orders of pretrial
supervision. It noted that this behavior became worse as Loomer's case
progressed, The mariifest injustice report also stated that, although Loomer
pleaded guilty, Loomer told a counselor that “ ‘I admitted to [the crime] just to get'

out of there and get the stupid court thing done with and get all of this over with." "

10
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He also answered “ ‘'no’ " to polygraph questions concerning the charges. The trial
court was presented with sufﬁcient.evidence to find that Loomer had a serious
likelihood of reoffending.
IV. Exclusion of Guardian from Courtroom

Loomer argues that the trial court erred in excluding his grandmother from
the courtroem, and thereby prevente'd her from speaking on his behalf prior to
senfencing He argues that this vnolated his due process rights, because
Washington defendants have a right to -allocution if they request it, and that
extends to guardians of juveniles. |

Loomer’'s grandmother—who was also his guardian—was present at the
dispositional hearing. While the trial court was examining the probation officer on-
why she sought the longer sentence, the following exchange occurred:

THE WITNESS: . ... So there are many more beds in the
community, and all of the group homes that do serve that population
have contracts with certified sex offender treatment providers. And |
think a 30 to 40 week sentence would increase the likelihood ~

MRS. LOOMER: | knew it.

THE WITNESS: That if Cody behaved himself, and followed
- treatment, engaged in treatment ~

MRS. LOOMER: | knew it.

THE WITNESS: -- did all of those things, that he would be
eligible to potentially transfer to a group home and participate in
those services. Versus a standard range he releases at 15 weeks,
okay, he's out in 15 weeks with 15 weeks of --

MRS. LOOMER: | knew you bastards would do this.

THE COURT: Hang on a second.

11
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Ma'am, please. | need you to not interject here, or I'm going
to have to ask you to leave the room, okay? I've got to have a record
here that everybody can follow and understand. And if you're going
to keep speaklng out like this, I'm going to have to ask you to.leave,
okay? So you’re welcome to stay, but | can't have you interrupting
this. So, please, be qwet

Go ahead.

THE WITNESS: So with that established date between the
range, JRA [(Juvnile Rehabilitation Administration)] is clearly able to
set that release date anywhere within the range. They do what are
called client behavioral assessments; | believe it's about every 90
days. They can bump those up quicker, and the only way that that
release date would be set past the minimum -

MRS. LOOMER: (Indecipherable.)

THE WITNESS: - would be through a client behavioral
assessment, and then they'd set a new date further out. ‘

THE COURT: Stop. We're going to take a recess; | need you
to leave. When | come back out here, | need you out of this room. If
you don't leave, I'll have a deputy remove you because | can’t have
you interrupting this.

MRS. LOOMER: | won't say another word.
(A break was had off the record.)

THE COURT: Well, | think the record should reflect that the
Court felt compelled to ask Dakoda’s grandmother to leave the room
because she was disrupting the proceedings verbally with outbursts.
| asked her to be quiet; | told her if she did - if she interrupted again
| would have to ask her to leave. We resumed testimony, and she
immediately interrupted again, so | asked her to leave or if she
refused to leave informed her that | would have a deputy remove her.
| took a recess. ,

| see that she’s gone, | see the deputy’s here, | don't know if -
she actually had to be removed. | hope that's not the case, but at
any rate that's where we're at now and | thought it was important to
make a record of that. It's regrettable. | rarely kick someone out of-
a courtroom, but ] felt | had to do it today and I'm sorry it came to
that.

12
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Anyway, please, continue.

When it came time for Loomer’s guardians to speak, Loomer’s grandfather spoke.
Loomer then requested that Loomér’s grandmother be allowed to return so that
she could also give a statement. The trial court did not allow it.

A ftrial court has broad discretion in decisions ove.r. management and
security of the éourtroom. State v. Dye, 178 Wn.2d 541, 547-48, 309 P.3d 1192
(2013). An appellate court will only overturn such a decision if it is manifestly
unreasonable or based on untehéble grounds or untenable reaéons. Id. at 548.. -
Our Supreme Cdurt has described the trial court's power in excluding spectators |
as follows: |

In addition to its inherent authority, the trial court, under RCW
2.28.010, has the power to preserve and enforce order in the
courtroom and to provide for the orderly conduct of its proceedings.
The power to control the proceedings must include the power to
remove distracting spectators, or else it would be meaningless. Any
other rule would leave a trial court judge unable to keep the order
necessary for a fair proceeding.

State v. Lormor, 172 Wn.2d 85, 93-94, 257 P.3d 624 (2011) (footnote omitted).

But, RCW 13.40.150(3)(d) instructs that, before entering a dispositional
order, the court shall “afford the respondent and the respondent’s parent, gﬁardian.
or custodian an opportunity to speak in fhe respondent’s behalf.” Loomer stresses
that the term “shallf’ in this statute indicates that it is mandatory.

it appears that no published Washington case has addressed a similar
scenario where a family member of a juvenile was prevented from speaking on the
juveniles behalf due to dféruptive behavior. But, while RCW 13.40.150(3)(d) -

speaks in mandatbry terms, nothing suggests that this is an absolute that can

13
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never cede to other interests. Other courtroom rights cede to interests in
courtroom decorum. For example, a criminal defendant'may forfeit his right to be> _
present at a criminal trial upon disruptive behavior. See, e.g., State v. DeWeese,
_ 117 Wn.2d 369, 381, 816 P.2d 1 (199“). The same should hold true for the right
to have a guardian speak on a defendant’s behalf,

And, on these facts, the trial court acted within its discretion. The
grandmother spoke out of turn. She insulted the witness during the witness's
tesfimony. The trial court warned her. She égain spoke out of turn and disrupted
the same Witness’s testimony. And, although the grandmother did not speak, the
grandfather did. The trial court did not abuse its discretion.

V. Appearance of Faimess

Finally, Loomer argues that the trial court violated the appearance of
fairhess by asking the probatidn counselors cjuestions sua sponte. The court
asked its own questions of two probation officers. Loomer does not take issue with
the spéciﬁcs of the questioning. Rather, he contends that the mere fact that the
court pursued the questioning on its own vio!a,ted fhe appearance of fairness,
because doing so fulfilled the role of prosecutor.

Under the éppearancé of fairness doctrine, a judicial proceeding is valid
only if a reasonably prudent, disinterested observer would conclude that the parties
received a fair, impartial, and r_neut'ral hearing. State v. Gamble, 168 Wn.2d 161,
187, 225 P.3d. 973 (2010). Tﬁe law goes fa_rther than requiring an impatrtial judge;
it also requirés that the judge appear to be impartial. ]d. Evidence of a judge’s

actual or potential bias must be shown before an appearance of fairness claim will
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. succeed. |d. at 187-88. This court presumes that a trial court performed its

functions regularly and properly without bias or prejudice. Hickok-Knight v. Wal-

- Mart Stores, Inc,, 170 Wn. App. 279, 318, 284 P.3d 749 (2012).

Here, the trial court did not advocate for a party. The line of questioning
reflects an effort to determine why the probation officers were seeking a senfence
Idnger than that recommended by the prosecutor. For example, one of the court’s
questions'to the probation officer was, “So tell me if you'can, please, what are the
pros and cons here for Dakoda as you see it on the 15 to 36 weeks on the one
hand, and the 36 to 40 weéks on the other? What are the benefits, if any, to either
of t.he.se, please?” The court aiso asked, “So the general idea is the more time
imposed the, perhaps, greater opportunity to go to a group home and then get to
engage in more offense specific sexual deviancy type of treatment?’; The
remainder of the questioning tracked this theme. The questions reflect an impa'rtial
effort by the tﬁal court to apprise itself of as much.information as it could tb make
a sound and informed decision. The trial court did not violate the appearance of

fairness.

We affirm.

WE CONCUR: | k
%:251 Lb; QQ/_,Q ((‘:b/(«»r},«‘ ./4
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