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I. INTRODUCTION 

Farmworkers in Washington currently are deprived of 

overtime protections afforded to most other workers in the state. In 

this case, farmworkers challenge the constitutionality of the 

agricultural exemption from state-law overtime protections. This 

question is one of considerable public import, affecting thousands 

of workers who work long hours in a highly dangerous industry.   

The Commissioner’s October 26, 2018 ruling in this matter 

indicated that answers on Petitioners’ motion for discretionary 

review would assist him in determining whether discretionary 

review is justified. Commissioner’s Ruling at 2. The answers filed 

by Defendants and Intervenors1 confirm that all parties agree that 

discretionary review is appropriate in this case. The only 

disagreements are regarding the scope of discretionary review and 

which court should undertake that review. The overtime exemption, 

which incorporates the structural vestiges of our racially inequitable 

history, should be examined fully and directly by this Court. 

 

 

 

                                                           
1 Hereinafter “DeRuyter and the Industry Groups.” 
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II. ARGUMENT 

A. Review of all issues related to Petitioners’ constitutional 
claims is necessary to advance the ultimate termination 
of this litigation and to conserve judicial resources. 
 
All parties agree that appellate review is warranted on the 

issue of whether the overtime exemption from the Minimum Wage 

Act is a “privilege or immunity” within the meaning of article I, 

section 12 of the Washington Constitution. But, as is evident from 

the trial court’s letter ruling, the trial court also made a number of 

other reversible legal errors related to its determination that all other 

aspects of Petitioners’ constitutional claims contained issues of fact 

for trial. Absent discretionary review of all of these aspects of the 

trial judge’s ruling, the trial court’s ruling will require a futile, and 

potentially impossible, trial on issues of legislative history and other 

issues of law.  

In addition to the first prong of the “privileges or 

immunities” test, Petitioners ask this Court to review the following 

issues:  

1. Did the trial court err by conflating the test for “reasonable 

grounds” (the second element of the “privileges and immunities” 

analysis) with the test for an “equal protection” claim? 

2. Did the trial court err in misstating the standard for 
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determining whether the legislature had “reasonable grounds” for 

granting a privilege or immunity? 

3. Did the trial court err in concluding that the “reasonable 

grounds” test presented an issue of disputed fact for trial? 

4. Did the trial court err in concluding that the entire equal 

protection claim presented issues of fact?2 

5. Did the trial court err in failing to grant the Workers’ motion 

for summary judgment because the agricultural exemption from 

overtime violates article I, section 12 of the Washington State 

Constitution? 

 If this Court agrees with the Workers that its constitutional 

claims are justiciable without a trial, the Court’s ruling will dispose 

of the entire case, regardless of which party prevails on the merits. 

See Petitioners’ Motion for Discretionary Review at 12-13. This 

result would avoid substantial use of judicial resources, including in 

an attempted trial on legislative history, and in subsequent appeals.  

                                                           
2 Contrary to the Industry Groups’ argument, see Intervenors’ 
Answer to Motion for Discretionary Review at 7 n.3, a ruling that 
the overtime exemption does not implicate a “fundamental right” 
would not dispose of the Workers’ equal protection claims. In one 
of the cases cited, DeYoung v. Providence Med. Ctr., 136 Wn.2d 
136, 150, 960 P.2d 919, 926 (1998), this Court invalidated the 
statute at issue on a “rational basis” standard, without having found 
a “fundamental right” was implicated.    
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B. This Court should perform the requested review. 
 
As the Industry Groups point out, Intervenors’ Answer at 

11-12, the parties have addressed the grounds for direct review in 

other briefing, see Petitioners’ Statement of Grounds for Direct 

Review. Review by this Court is appropriate and preferable because 

this case raises an issue of first impression as to the nature of the 

Washington Constitution’s article II, section 35 guarantee of 

protections for workers in dangerous occupations.3 Contrary to the 

Industry Groups’ assertion, see Intervenors’ Answer to Motion for 

Discretionary Review at 10, this question does not implicate 

controlling precedent, easily applied by the Court of Appeals. 4 

Instead, it requires the Court to determine whether this right, 

enshrined in the Constitution, creates a “privilege or immunity” for 

article I, section 12 purposes. See Ockletree v. Franciscan Health 

Sys., 179 Wn.2d 769, 778, 317 P.3d 1009, 1015 (2014). This and 

                                                           
3 “The legislature shall pass necessary laws for the protection of 
persons working in mines, factories and other employments 
dangerous to life or deleterious to health; and fix pains and penalties 
for the enforcement of the same.” Const. art. II, § 35. 
4 On the same page of their answer, contrary to their assertion the 
Court of Appeals would simply be required to apply “controlling 
precedent,” the Industry Groups concede that this case “involves 
several issues of first impression.” Intervenors’ Answer to Motion 
for Discretionary Review at 10. 
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related constitutional issues of first impression should be resolved 

by the state’s highest court. See generally, Macias v. Dep’t of Labor 

& Indus., 100 Wn.2d 263, 688 P.2d 1278 (1983) (reversing trial 

court and holding exclusion of farm workers from workers’ 

compensation was unconstitutional). 

Whatever the result in a lower court, the losing party is 

likely to seek review from this Court. In making a determination to 

grant direct discretionary review, this Court has previously 

considered “that it is reasonably likely that any decision by the 

Court of Appeals on these important issues of first impression will 

be reviewed by this court.” Ruling Granting Direct Discretionary 

Review, Associated Press, et al. v. Washington State Legislature, et 

al., May 29, 2018, https://www.courts.wa.gov/content/public

Upload/Supreme%20Court%20Orders/954411AssociatedPress.pdf 

at 3. This Court should review all constitutional issues in this case 

in the first instance. 

III. CONCLUSION 

For the reasons stated above this Court should accept review 

of this case on all aspects of the Workers’ constitutional claims. 

https://www.courts.wa.gov/content/%E2%80%8Cpublic%E2%80%8CUpload/Supreme%20Court%20Orders/954411AssociatedPress.pdf
https://www.courts.wa.gov/content/%E2%80%8Cpublic%E2%80%8CUpload/Supreme%20Court%20Orders/954411AssociatedPress.pdf


DATED this 27th day of November, 2018. 

,. 

Attorneys for Plaintiffs-Petitioners 
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