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A. IDENTITY OF THE PETITIONER 

 The State of Washington is the petitioner in this matter. 

B. DECISIONS BELOW 

 On November 1, 2018, the King County Superior Court entered an 

Order On Motion To Amend in which it, inter alia, imposed sanctions 

against the State.1  Appendix 268-271.2  On January 28, 2019, the King 

County Superior Court entered an Order On Defendant’s Fee Petition in 

which it set the amount of those sanctions at $18,252.49.  Appendix 276-

277.  Petitioner asks this Court to review those portions of both orders.3  

                                            
1 On March 8, 2019, the respondent, Phillip Numrich, filed his own motion for direct 
discretionary review asking this Court to review the portion of the court’s order granting 
the State’s motion to amend the charges.  Appendix 275.  The State’s answer to that 
motion is currently due on April 2.  Id. 
 
2 As part of its motion asking the superior court to reconsider the imposition of sanctions 
(discussed below), the State submitted a lengthy declaration of one of the deputy 
prosecuting attorneys assigned to the case.  A copy of that declaration is included as 
pages 1-274 of the Appendix.  The superior court’s order on the motion to amend—along 
with numerous other documents—were attached as appendices to that declaration and, 
therefore, are included as such in the Appendix to this brief.  To minimize unnecessary 
duplication in the Appendix, the State will cite to the order as an “appendix in the 
appendix” rather than separately including a duplicate copy.  The State will generally 
follow this practice throughout this brief and will, to the extent feasible, cite to 
appendices to documents already included in the Appendix rather than including a 
separate copy as a stand-alone document.  
 
3 The State filed separate notices of discretionary review of these orders based on its 
understanding of the directions from this Court that this needed to be done because the 
State was seeking review of different orders.  Appendix 278.  Because the orders are 
related, however, this Court invited the State to address both in a combined motion for 
discretionary review.  Appendix 279-280.  The State has accepted this invitation and 
addresses both in this brief.  This has resulted in a brief that is over the 20-page limit for a 
motion for discretionary review.  The State’s motion to file an over-length motion is 
being filed along with this brief. 
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C. ISSUES PRESENTED FOR REVIEW 

1. Should discretionary review by granted where the superior 
court found that there was no prejudice to the defendant in 
amending the charges, no basis to deny the motion to amend, 
and that the State had not acted in bad faith or engaged in 
conduct tantamount to bad faith, but still imposed sanctions 
against the State because it felt that the State should have 
brought the motion to amend sooner? 
 

2. Should discretionary review be granted where the superior 
court imposed sanctions against the State despite the fact that 
the State did not err? 
 

3. Should discretionary review be granted where the superior 
court based the amount of sanctions on a fee petition that was 
legally insufficient to establish the reasonableness of the fees 
requested? 
 

4. Should discretionary review be granted where the superior 
court unquestioningly accepted the fee affidavit of the 
defendant’s counsel without assessing the reasonableness of 
the fees requested? 
 

D. STATEMENT OF THE CASE 

On January 26, 2016, Phillip Numrich’s reckless disregard for the 

safety of his employees caused the death of Harold Felton when a trench 

collapsed, burying Felton under seven feet of wet dirt.  Although the 

Seattle Fire Department quickly arrived at the scene, rescuers were unable 

to free Felton in time to save his life and he died of compressional 

asphyxia.4   

                                            
4 The substantive facts of this case are set forth in more detail in pages 1-5 of the State’s 
Answer To [Numrich’s] Motion For Discretionary Review, filed on October 18, 2018, in 
this Court’s case number 96365-7.  Appendix 136-162. 
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On January 5, 2018, Numrich was charged with Manslaughter in 

the Second Degree (under RCW 9A.32.070) and Violation of Labor Safety 

Regulation with Death Resulting (under RCW 49.17.190(3)).  Appendix 

281-282.  At the time of filing, the State concluded that there was probable 

cause to charge Numrich with either/both first-degree or second-degree 

manslaughter.  Appendix 2.  However, due to the generally conservative 

filing policy of the King County Prosecuting Attorney’s Office, second-

degree manslaughter was filed initially and the decision of whether to 

amend to first-degree manslaughter or to add it as a charge in the 

alternative was reserved to a later time.  Appendix 2.   

 Numrich was arraigned on January 16, 2018.  Appendix 2.  On 

February 5, 2018, deputy prosecutors met with one of Numrich’s attorneys 

to discuss the case.  Appendix 2.  During this meeting, it was determined 

relatively quickly that the State was not willing to offer a plea deal that 

would allow Numrich to avoid a felony conviction.  Appendix 2-3.  Plea 

talks essentially ceased at that point and Numrich’s attorney indicated that 

he would instead move to dismiss the charge of second-degree 

manslaughter based on the “general-specific rule.”  Appendix 2-3.   

During this meeting there was no discussion of possible amendments to 

the charges if the case proceeded to trial.  Appendix 2-3.  Neither the State 

nor counsel for the defendant raised the issue.  Appendix 2-3.  It did not 
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appear to the State that Numrich’s attorney had any interest in discussing 

potential trial issues because defense counsel was confident Numrich 

would prevail on the motion to dismiss.  Appendix 2-3.   

 On April 30, Numrich filed a motion to dismiss the count of 

second-degree manslaughter.  Appendix 3, 10-24.  Following extensive 

briefing, oral argument on the motion was heard on July 19, 2018.  

Appendix 4.  The superior court denied Numrich’s motion in a written 

order on August 23, 2018.  Appendix 4.  Numrich filed a notice of 

discretionary review of that order on September 14.  Appendix 4, 85-86.  

On September 28, Numrich filed briefing asking this Court to take direct 

discretionary review of the superior court’s ruling.  Appendix 4, 87-132.  

The matter was assigned Supreme Court case number 96365-7. 

 Between February and October of 2018, the case-setting hearing in 

superior court was repeatedly continued at Numrich’s request.  Appendix 

4-5.  As a result, no trial date has ever been set in this case.  

On October 1, 2018, the parties received a letter from this Court’s 

Deputy Clerk setting a schedule in 96365-7.  The schedule required the State 

to serve and file any answers to the defendant’s motions by October 18 and 

set the matter for consideration by the Commissioner on November 1. 

At that point, the parties had still not discussed any trial issues, 

including whether the State was contemplating possible amendments to 
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the charges.  Appendix 4-5.  Numrich’s attorneys had never asked if the 

State was considering any amendments, nor raised the issue of possible 

amendments, nor engaged in any of the plea negotiations or usual processes 

that would generally prompt a discussion of possible amendments.  

Appendix 4-6.  Rather, Numrich’s attorneys still appeared to so firmly 

believe that the defense would ultimately prevail on the motion to dismiss 

that they were not interested in discussing potential trial issues.  Appendix 

2-5.  

While preparing the State’s answer to Numrich’s motion for 

discretionary review, counsel for the State noted that the statute of 

limitations for first-degree manslaughter would run in January of 2019, 

possibly before the discretionary review issues were decided.  Appendix 5-6.  

At that time, counsel for the State consulted with other deputy prosecutors 

and conducted legal research to determine if further delay in amending the 

charges would bar a charge of first-degree manslaughter.  Appendix 6.  It 

was ultimately determined that there was a very real risk that the statute of 

limitations would run on a first-degree manslaughter charge unless a motion 

to amend was brought in superior court prior to the November 1, 2018 

hearing.  Appendix 6.  Thus, the State communicated its intent to amend in 

an email to Numrich’s attorneys on October 18.  Appendix 7. 
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In the interest of full disclosure, the State also alerted this Court to 

the proposed amendment, given that the legal arguments in Numrich’s 

motion for discretionary review were predicated on the charge of second-

degree manslaughter and the motion could be moot if first-degree 

manslaughter was added.  Appendix 6-7.  The State noted its intent to 

amend in its brief filed with this Court on October 18.  Appendix 6-7.  

However, this point was only one of the many arguments raised by the 

State as to why Numrich’s motion for review should be denied.  Appendix 

7, 136-162. 

A hearing on the motion to amend was scheduled in the superior 

court on October 31, 2018.  Appendix 8.  Numrich filed briefs in opposition 

to the State’s motion and moved for discovery related to issues surrounding 

the State’s decision to amend.  Appendix 8, 190-232.  The State replied and 

explained both the circumstances surrounding its decision to bring the 

motion and the timing of it.  Appendix 8, 133-135, 233-246.  The State also 

pointed out that Numrich had not demonstrated any legal prejudice that 

would result from the amendment.  Appendix 239-245.  Oral argument on 

the State’s motion to amend was held as scheduled on October 31, 2018.  

Appendix 8, 247-267.  During the hearing, the court questioned the State as 

to the timing of the motion.  Appendix 249-254, 264-266.   
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In his briefing and at oral argument, Numrich accused the State of, 

inter alia, prosecutorial vindictiveness based on the allegation that the 

motion to amend was brought to retaliate against Numrich for having sought 

discretionary review.  Appendix 8, 190-232.   In neither his briefing nor at 

oral argument could Numrich explain how the amendment prejudiced him, 

other than to argue that it would delay the proceedings and had “wasted” the 

time of the court and his attorney.  Appendix 201-203, 223-224, 254-264.  

Numrich also asserted that the defense might have litigated the matter 

differently if it had known that the State would be seeking such an 

amendment.  Appendix 201-203, 223-224, 254-264.   

On the morning of November 1, 2018, the superior court issued an 

order granting the State’s motion to amend.  Appendix 268-271.  In its order, 

the court found that the State’s counsel had been candid with the court in 

explaining how and why the motion to amend came about when it did; that 

there was no evidence that the motion to amend had been brought for an 

improper purpose; that the delay and waste of time/money argued by 

Numrich did not constitute a prejudice that would preclude the amendment; 

and that there was no other basis to deny the State’s motion.  Appendix 269-

270.  However, the court also concluded that the State should have given 

notice of its intent to amend earlier and found that Numrich had incurred 

costs for appellate litigation due to the untimeliness of the State’s motion.  
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Appendix 270.  As a result, the court sua sponte imposed sanctions against 

the State.5  Appendix 270-271.  The court specified that the amount of terms 

was to be “measured in the attorneys’ fees for the defense work on the 

discretionary appeal to this point.”  Appendix 270.  The court directed 

Numrich’s attorneys to file a fee petition within 14 days and the State to 

respond within seven days.  Appendix 270.   

On November 13, 2018, the State filed a motion asking the court to 

reconsider the imposition of sanctions along with a declaration in support 

thereof.  Appendix 1-274, 283-293.  In its materials, the State, inter alia, 

pointed out that the court’s order conflicted with this Court’s holding in State 

v. Gassman, 175 Wn.2d 208, 263 P.3d 113 (2012) and was based on the 

incomplete and misleading record that had been provided by Numrich.  

Appendix 285-291.  Two days later, Numrich filed his fee petition seeking 

costs and fees in the amount of $18,252.49.  Appendix 294-303.   

Over the next several months, extensive litigation took place in the 

superior court over this and related topics.  This litigation included the 

following:  

                                            
5 Numrich did not mention or request sanctions in either his briefing prior to the hearing 
or during oral argument.  Appendix 190-232, 247-267.  Nor did the court raise the issue 
during the hearing.  Appendix 247-267. 
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• November 16, 2018 – Numrich filed a notice of discretionary review 
indicating his intent to seek direct discretionary review of the order 
granting the State’s motion to amend.6 
 

• November 29 and 30, 2018 – Numrich filed his response to the 
State’s motion reconsider; his own motion to dismiss pursuant to 
CrR 8.3(b) or, in the alternative, to reconsider the amendment; and a 
declaration in support thereof.  Appendix 304-334.7 
   

• November 30, 2018 – The State filed a notice of discretionary review 
indicating its intent to seek direct discretionary review of the trial 
court’s imposition of sanctions.  The State also filed its response to 
Numrich’s fee petition.  Appendix 335-350.  In this document, the 
State pointed out that the petition was insufficient as a matter of law 
to warrant the imposition of fees.  
 

• December 5, 2018 – Numrich filed another declaration from the 
same attorney in support of his fee petition.  Appendix 351-353.  
While this document was captioned as a “reply,” in reality it was a 
supplemental filing that attempted to provide information that the 
State had pointed out was missing from the initial petition and made 
it legally insufficient. 
 

• December 10, 2018 – The State filed its reply in support of its 
motion to reconsider.  Appendix 354-371. 
 

• December 11, 2018 – The State filed a motion to strike the 
supplemental declaration of Numrich’s attorney,8 pointing out that it 
was an untimely effort to provide legally required information that 
should have been provided in the initial petition.  In the alternative, 
the State asked to file a supplemental response.   
 

                                            
6 Because they both stem from requests that this Court review the same order, this motion 
for direct discretionary review is under the same cause number as the State’s.  As noted 
above, the State’s answers to Numrich’s motions are due on April 2, 2019. 
 
7 Many of the documents referenced and included in the Appendix from this section 
themselves included numerous appendices that are duplicated elsewhere in the Appendix 
or are not particularly relevant to the issues at hand.  In the interest of brevity, those 
duplicative or irrelevant appendices have been omitted from the Appendix. 
 
8 Appendix 372-378 
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• December 17, 2018 – The State filed its response to Numrich’s 
alternative motions to dismiss/reconsider.  Appendix 379-396. 
 

• December 20, 2018 – Numrich filed his reply in support of his 
motions.  Appendix 397-402. 

On December 21, 2018, the trial court issued a written ruling that: 

denied the State’s motions to reconsider the imposition of sanctions; denied 

the State’s motion to strike Numrich’s attorney’s supplemental fee petition; 

denied Numrich’s motion to dismiss pursuant to CrR 8.3(b); and denied 

Numrich’s motion to reconsider the granting of the amendment. Appendix 

Appendix 403-404.  The court also agreed with the State that Numrich’s fee 

petition was legally insufficient.  Appendix 404.  However, rather than ruling 

that Numrich was therefore not entitled to fees, the court instead gave 

Numrich more time to file an additional petition.  Appendix 404.   

 On December 31, 2018, Numrich filed a third declaration from his 

attorney in support of his fee petition.  Appendix 405-418.  On January 8, 

2019, the State filed its response, pointing out the continuing deficiencies in 

Numrich’s fee petition and supporting documents.  Appendix 419-435.  The 

following day, Numrich filed his reply.  Appendix 436-439.  No hearing was 

ever held on Numrich’s fee petititon.  Rather, on January 28, 2019, the trial 

court simply issued a written order awarding fees in the full amount—

$18,252.49—requested by Numrich.  Appendix 440-441.  This written order 
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consisted of the proposed order prepared by Numrich with one sentence 

crossed out and one sentence added.  Appendix 440-441.    

On January 31, 2019, the State filed a notice of discretionary review 

indicating its intent to seek direct discretionary review of the amount of 

sanctions imposed.9   

Additional facts are set forth below as relevant. 

E. ARGUMENT 
 
 Direct discretionary review of the superior court’s actions in both 

imposing sanctions in general and in setting the amount of sanctions is 

warranted under RAP 2.3(b)(1), (2), and (3). 

1. REVIEW IS WARRANTED OF THE TRIAL 
COURT’S IMPOSITION OF SANCTIONS  

 
 The superior court ordered terms because it concluded that the 

State’s motion to amend should have been brought sooner.  Appendix 269-

270.  But this is not a basis to impose sanctions. 

 This Court addressed precisely this issue—the power of a trial court 

to impose sanctions when it concludes that a State’s motion to amend does 

not prejudice a defendant and should not be denied, but is brought in an 

untimely manner—in State v. Gassman, 175 Wn.2d 208, 263 P.3d 113 

                                            
9 As noted above, the State filed a separate notice of discretionary review of the order 
setting the amount of sanctions based on its understanding of the directions from this 
Court that this needed to be done because this was a separate order from the order 
imposing sanctions in general.   
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(2012).  In Gassman, the State moved to amend the Information on the day 

of trial to change the date that the crime was allegedly committed.  175 

Wn.2d at 209-10.  The defendants objected on the grounds that they had 

prepared their entire trial defense around having an alibi for the date on 

which the State had initially alleged that the crime had taken place.  Id. at 

210.  The trial court granted the motion to amend and continued the trial date 

to give the defendants time to prepare their defense(s) based on the newly 

charged date.  Id.  In doing so, the trial court found that the State’s conduct 

was “careless” and ordered the State to pay attorneys’ fees to each defense 

counsel for the extra time they spent dealing with the issues created by the 

State’s amendment.  Id.   

 This Court noted that there is no statute or rule allowing sanctions in 

this situation, but concluded that a court does have the authority to impose 

them (including via ordering attorneys’ fees) under its inherent equitable 

powers to manage its proceedings.  Id. at 201-11 (citing In re Recall of 

Pearsall-Stipek, 136 Wn.2d 255, 266-67, 961 P.2d 343 (1998)).  This Court 

also noted, however, that sanctions imposed under this inherent authority are 

subject to an important limitation—they can be imposed only if the court 

finds that the State acted in “bad faith” or engaged in conduct “tantamount to 

bad faith.”  Id.  Such bad faith or conduct tantamount to bad faith consists of 

“willfully abusive, vexatious, or intransigent tactics designed to stall or 
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harass.”  Id. at 211 (citing Chambers v. NASCO, Inc., 502 U.S. 32, 45-47, 

111 S.Ct. 2123, 115 L.Ed.2d 27 (1991)).  Carelessness is not bad faith.  Id. at 

212-13.  This Court, therefore, ruled that the trial court had abused its 

discretion in ordering sanctions.  Id. 

 Here, as in Gassman, the State did not act in bad faith or engage in 

conduct tantamount to bad faith in amending the charges how and when it 

did.  Although Numrich has repeatedly accused the State of acting in bad 

faith, the superior court has rejected these accusations.  Appendix 190-232, 

268-271, 304-332, 397-404.  In particular, the trial court initially found: (1) 

that the State’s counsel had been candid with the court in explaining how 

and why the motion to amend came about when it did; and (2) that the 

motion to amend had not been brought for an improper purpose.  Appendix 

269-270.  Despite Numrich’s arguments, the trial court has found no basis to 

reconsider that decision.  Appendix 403-404. And the record does not 

provide even a suggestion of bad faith or conduct tantamount to bad faith on 

the part of the State.  In the declaration that accompanied the State’s 

November 13, 2018 motion to reconsider, counsel for the State set out in 

detail the procedural history of this case as it related to the motion to amend 

and explained the circumstances surrounding the State’s decision to seek the 

amendment how and when it did.  Appendix 1-9.  
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 The situation presented here is directly analogous to Gassman.  In 

both cases, the trial court imposed sanctions without finding bad faith or 

conduct tantamount to bad faith.  In Gassman, the trial court found 

carelessness on the part of the State.  Here, the trial court believed that the 

State should be brought the motion to amend earlier.10  As a result, the trial 

court in this case—just like the trial court in Gassman—abused its discretion 

in ordering the State to pay sanctions.11  

 More generally, when a court imposes sanctions against a party, it 

necessarily presupposes that the party has done something wrong.  However, 

where a party has not done anything that is prohibited or failed to do 

something that is required, the party has not done anything wrong.  The law 

does not allow a court to sanction a party merely because the court would 

                                            
10 While the cases are analogous and the analysis in Gassman applies here, it is worth 
noting that Gassman dealt with a motion to amend on the day of trial that entirely mooted 
the defendant’s trial defense.  Here, in contrast, no trial date has even been set and the 
State’s amendment does not moot or preclude any substantive argument of the defense.  
Rather, it—at most—potentially impacts whether an appellate court will accept 
interlocutory review of a claimed trial court error or whether Numrich will have to wait 
and seek direct review if there is a conviction.   
  
11 In its motion for reconsideration, the State argued that, under Gassman, the trial court 
would abuse its discretion in imposing sanctions in light of its findings.  Appendix 285-
287.  While the trial court did not directly address Gassman in its order denying the 
State’s motion, it did note that it had imposed “terms” rather than “sanctions.”  Appendix 
404.  It is unclear, however, what difference this makes.  The State is not aware of any 
authority that recognizes a relevant distinction between the two terms.  And, to the extent 
that there is such a distinction, regardless of what the trial court chose to call it, the 
financial penalty it imposed on the State in this case was clearly a “sanction” within the 
meaning of the term relevant to the analysis in Gassman.   
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have preferred that the party act differently.  Yet that is exactly what the 

superior court did in this case.   

 As the court noted in its order, the real harms claimed by Numrich 

were the “costs incurred in proceeding with the appellate process and a real 

frustration that the Prosecutor…filed this amendment so late.”  Appendix 

269.  In this context, the gravamen of the court’s reasoning for imposing 

sanctions was the following statement: 

What is singular here is that the State did not give notice of 
an amendment in an obvious situation that would have saved 
[Numrich] countless hours and fees for an appeal, and where 
the State is using this amendment to obtain dismissal of the 
discretionary review, and so announcing in the responsive 
appellate briefing, and where the issues presented by the 
Amendment are obviously intertwined with the issues on 
discretionary appeal, and where there are no additional facts 
or discovery or new legal theory. 
 

Appendix 270.  Even assuming that this statement was entirely correct, it 

was not a basis for the trial court to impose sanctions.  The court never 

identified any actual wrongdoing on the part of the State.  Indeed, the trial 

court found essentially the opposite, ruling that: 1) the State unquestionably 

had the right to amend the charges when and how it did; 2) there was no 

prejudice to Numrich’s rights or any other basis to deny the motion; and 3) 

the State’s motion was not vindictive, nor was there any other indication of 

bad faith on the part of the State.  Appendix 269-271, 403-404.  Given these 

rulings, there was no basis for the trial court to impose terms.   
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 Here, Numrich had lost a pre-trial motion to dismiss and was 

considering whether to seek interlocutory appeal.  The trial court clearly 

wished that the State had affirmatively reached out to Numrich’s attorneys—

before a trial date was even set—to make sure they were aware of a possible 

trial amendment—the potential for which was readily apparent from the 

discovery—so that Numrich could determine whether interlocutory appeal 

was the most cost-effective litigation strategy.  But such a preference for a 

different course is not a finding of malfeasance.  The State is not required to 

assist a defendant in this way.  As the State was not obligated to do this, it 

cannot be sanctioned for “failing” to do it.     

 Given all of the above, discretionary review of the trial court’s 

erroneous decision to impose sanctions is warranted under RAP 2.3(b)(1), 

(2), and (3).  Under RAP 2.3(b)(3), discretionary review is appropriate when 

“[t]he superior court has so far departed from the accepted and usual course 

of judicial proceedings…as to call for review by the appellate court.”  

Discretionary review has been granted under this subsection when a trial 

court has ignored unambiguous language in the statutory scheme or clear 

case law on a subject.  See Folise v. Folise, 113 Wn. App. 609, 613, 54 

P.3d 222 (2002).  Here, the trial court’s decision ignored unambiguous and 

clear case law (i.e. Gassman) and the court imposed sanctions without 

legal authority.  This is precisely the sort of departure from “the accepted 
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and usual course of judicial proceedings” that warrants review by an 

appellate court.  As a result, discretionary review is warranted under RAP 

2.3(b)(3). 

 Discretionary review is also appropriate under RAP 2.3(b)(2) if 

“[t]he superior court has committed probable error and the decision of the 

superior court substantially alters the status quo or substantially limits the 

freedom of a party to act.”  This subsection is intended to apply to 

injunctions and similar orders that have immediate effect outside the 

courtroom.  Geoffrey Crooks, Discretionary Review of Trial Court 

Decisions Under the Washington Rules of Appellate Procedure, 61 Wash. 

L. Rev. 1541, 1547 (1986).  Here, as discussed above, the trial court 

probably committed error in ordering sanctions.  And that order has 

immediate effect outside the court because it compels the State to pay 

attorneys’ fees to Numrich.  As a result, discretionary review is warranted 

under RAP 2.3(b)(2). 

 Finally, RAP 2.3(b)(1) authorizes discretionary review when “the 

superior court has committed an obvious error which would render further 

proceedings useless.”  Here, as discussed above, the trial court obviously 

committed error in ordering sanctions.  And further proceedings would be 

useless regarding the issue—the trial court has already denied the State’s 
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motion to reconsider and its order regarding sanctions will not be 

impacted by any of the proceedings still to come in this case.   

2. REVIEW IS WARRANTED OF THE SPECIFIC 
AMOUNT OF SANCTIONS  
 

 The superior court explicitly indicated that the amount of sanctions it 

would impose would consist of Numrich’s attorneys’ fees for given work 

over a given period of time and directed Numrich to provide a fee petition to 

support and establish that amount.  Appendix 270.  As a result, Numrich 

bore the burden of establishing that the fees he requested were reasonable.  

See Scott Fetzer Co. v. Weeks, 122 Wn.2d 2d 141, 151, 859 P.2d 1210 

(1993); Berryman v. Metcalf, 177 Wn. App. 644, 657, 312 P.3d 745 (2013).  

This included establishing both (1) that his attorneys’ rates were reasonable 

and (2) that the work they did was reasonable.  Berryman, 177 Wn. App. at 

661-64; Bowers v. Transamerica Title Ins. Co., 100 Wn.2d 581, 597, 675 

P.2d 193 (1983).   Here, the superior court found that Numrich had met this 

burden and accepted both the hourly rates and hours of work he claimed for 

his attorneys.  Appendix 440-441.  This decision, however, constituted an 

abuse of discretion for a number of reasons 

 First, in reaching this decision the superior court ignored the holdings 

of numerous controlling appellate cases.  For example, the party requesting 

fees bears the burden of establishing that the hourly rate requested for his or 
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her attorney is reasonable.  Blum v. Stenson, 465 U.S. 886, 895 n. 11, 104 

S.Ct. 1541, 79 L.Ed.2d 891 (1984); Philip A. Talmadge & Thomas M. 

Fitzpatrick, The Lodestar Method for Calculating A Reasonable Attorney 

Fee in Washington, 52 Gonz. L. Rev. 1, 7 (2017).  Clear and unambiguous 

Washington caselaw holds that the proof of the reasonableness of the 

attorney’s hourly rate must consist of something beyond the mere 

unsupported declaration of the counsel whose hourly rate is in question.  

Mahler v. Szucs, 135 Wn.2d 398, 434-35, 957 P.2d 632 (1998); SentinelC3, 

Inc. v. Hunt, 181 Wn.2d 127, 144, 331 P.3d 40 (2014).  

 Here, despite the fact that the State repeatedly pointed out this 

legal requirement,12 the only evidence presented by Numrich as to the 

reasonableness of his attorneys’ rates was the repeated—but 

unsupported—assertion of one of those attorneys that they were.  

Appendix 296-300, 351-353, 405-418, 436-439.  Numrich never provided 

any evidence supporting these self-serving statements of opinion nor any 

evidence establishing that the hourly rates he claimed for his attorneys 

were reasonable.  Appendix 294-300, 351-353, 405-418, 436-439.  As a 

result, Numrich’s materials were insufficient as a matter of law to 

establish the reasonableness of his attorneys’ claimed hourly rates.  

                                            
12 Appendix 335-350, 372-378, 419-435. 
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Despite this, however, the trial court found—without any analysis or 

explanation—that the billing rates for Numrich’s attorneys were 

reasonable.  Appendix 440-441.  This finding ignored controlling caselaw 

and was not supported by substantial evidence. 

 Similarly, courts reviewing fee petitions have shown a strong 

preference for contemporaneous records documenting the hours worked, 

because attempts to reconstruct hours later are generally unreliable.  Mahler, 

135 Wn.2d at 434; Johnson v. State Department of Transportation, 177 Wn. 

App. 684, 699, 313 P.3d 1197 (2013).  As a result, such “reconstructed” 

hours should only be accepted by a court imposing fees if the usage is 

reasonable under the circumstances and the hours are supported by other 

evidence such testimony or secondary documentation.  Id. 

 Here, despite the fact that the State pointed out the relevance off the 

issue,13 Numrich provided no information as to either how his attorneys kept 

track of their hours worked or as to whether the billing records he has 

submitted were based on hours tracked contemporaneously or reconstructed 

later.  Appendix 294-300, 351-353, 405-418, 436-439.  As a result, his fee 

petition is insufficiently documented.  Despite this, however, the trial court 

found—without any analysis or explanation—that the hours billed by 

                                            
13 Appendix 425-426. 
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Numrich’s attorneys were reasonable.  Appendix 440.  This finding 

ignored controlling case law and was not supported by substantial 

evidence. 

 Second, in reaching its decision on the amount of fees, the superior 

court failed to adequately assess the reasonableness of Numrich’s fee request 

as required by law.  As a general matter, courts are required to “take an 

active role in assessing the reasonableness of fee awards….Courts should not 

simply accept unquestioningly fee affidavits from counsel.”  Mahler, 135 

Wn.2d at 434-35 (emphasis in original).  The trial court’s active role in 

assessing reasonableness must be reflected in the findings and conclusions it 

enters in support of its decision. 

A trial court does not need to deduct hours here and there just 
to prove to the appellate court that it has taken an active role 
in assessing the reasonableness of a fee request.  But to 
facilitate review, the finds must do more than give lip service 
to the word “reasonable” The findings must show how the 
court resolved disputed issues of fact and the conclusions 
must explain the court’s analysis. 
 

Berryman, 177 Wn. App. at 658.  In Berryman, the appellate court 

concluded that the trial court’s findings demonstrated that the trial court had 

committed reversible error in setting the amount of fees by failing to 

adequately address the reasonableness of the fees claimed.  Id. at 658-59.  In 

reaching this conclusion, the court noted that: 
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[w]hile the trial court did enter finds and conclusions in the 
present case, they are conclusory.  There is no indication that 
the trial judge actively and independently confronted the 
question of what was a reasonable fee.  We do not know if 
the trial court considered any of Farmer’s objections to the 
hourly rate, the number of hours billed, or the multiplier.  The 
court simply accepted, unquestioningly, the fee affidavits 
from counsel.  
 

Id. at 658. 

 Here, as in Berryman, there is no indication that the superior court 

actively and independently considered the reasonableness of Numrich’s fee 

petition or the State’s objections to the hourly rates or number of hours 

billed.  In its responsive briefing, the State objected to both.  Regarding the 

latter point in particular, the State raised significant questions about the 

adequacy of the billing records and pointed to numerous specific billing 

entries that appeared problematic.14  Appendix 419-435.   

 While the superior court entered findings that the hourly rates and 

hours claimed by Numrich’s attorneys were reasonable, these findings are 

conclusory and do not show how the court resolved these disputed issues of 

fact.  Appendix 440-441.  Nor did the court provide conclusions that outlined 

or explained its analysis.  Id.  Rather, the court essentially adopted without 

                                            
14 For example, the State argued that Numrich appeared to be seeking attorneys’ fees for 
hours that were improperly “block billed;” were duplicative; were spent on tasks that were 
clerical, secretarial, or ministerial in nature; were unreasonable, unproductive, and excessive; 
and were spent on work that was outside the scope of what the trial court had previously 
ordered should be included in the fee petition.  Appendix 428-434. 
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question the fee affidavits from Numrich’s counsel.  Id.  The trial court’s 

failure to address these concerns was reversible error in and of itself.  

Berryman, 177 Wn. App. at 658-59. 

 Given all of the above, discretionary review of the trial court’s order 

setting the amount of sanctions is warranted under RAP 2.3(b)(1), (2), and 

(3).  First, the court ignored unambiguous and clear case law regarding the 

proof required in a fee petition and failed to take the active role required of a 

court engaged in assessing the reasonableness of a fee request.  These are 

precisely the sorts of departure from “the accepted and usual course of 

judicial proceedings” that warrant discretionary review by an appellate 

court.  As a result, discretionary review is warranted under RAP 2.3(b)(3).  

Second, discretionary review is appropriate under RAP 2.3(b)(2) because 

the trial court probably committed error in determining the amount of fees 

and that order had immediate effect outside the court because it became 

the amount of sanctions that the State was ordered to pay.  Finally, 

discretionary review is warranted under RAP 2.3(b)(1).  Here, as 

discussed above, the trial court obviously committed error in determining 

the reasonableness of the requested fees.  And further proceedings would 

be useless regarding that issue because the trial court’s order regarding 

sanctions will not be impacted by any of the proceedings still to come in 

this case.   
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3. IF THIS COURT ACCEPTS DIRECT REVIEW OF 
NUMRICH’S MOTIONS, IT SHOULD ALSO 
ACCEPT DIRECT REVIEW OF THE STATE’S  
 

 RAP 4.2(a) sets forth the criteria for direct review by this Courtof a 

superior court decision.  The State’s motion for discretionary review of the 

trial court’s order imposing sanctions does not meet any of those criteria.  

However, under RAP 1.2(c), this Court “may waive or alter the provisions 

of any of these rules in order to serve the ends of justice...”  Here, 

depending on this Court’s ruling on other matters, the ends of justice will 

best be served by waiving or altering the provisions of RAP 4.2(a) in order 

to take direct review of the State’s motion for discretionary review. 

 As noted above, Numrich has two motions for direct discretionary 

review pending in this Court.  Under cause number 96365-7, he is seeking 

review of the trial court’s order denying his motion to dismiss the count of 

second-degree manslaughter.  Under the same cause number as this 

motion (96566-8), he is seeking review of the trial court’s order granting 

the State’s motion to amend.  In this context, all of the motions for direct 

discretionary review in this case (both by Numrich and by the State) 

involve many of the same facts, require an understanding of the same 

complicated procedural history, and implicate overlapping arguments.   

 Given all of the above, if this Court grants direct review of either or 

both of Numrich’s motions for discretionary review, it should also grant 
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direct review of the State’s motions.  Conversely, if this Court transfers 

Numrich’s motions for discretionary review to the Court of Appeals under 

RAP 4.2(e)(2), it should do the same with the State’s motions.  In either 

situation, keeping the parties’ motions together in the same court will 

maximize judicial efficiency.   To do otherwise would require different 

appellate courts (of different levels) to simultaneously reviewing essentially 

the same facts and materials and considering overlapping arguments in order 

to rule on closely related legal issues. 

F. CONCLUSION 

For the foregoing reasons, the State asks this Court to grant 

discretionary and direct review and to reverse the decisions of the trial 

court imposing sanctions against the State (in general) and setting the 

amount of sanctions at $18,252.49 (in particular).   

 
 DATED this 22nd day of March, 2019. 
 
 Respectfully submitted, 
 

DANIEL T. SATTERBERG 
King County Prosecuting Attorney 

 
 
 By: ______________________________ 
 EILEEN ALEXANDER, WSBA #45636 
 PATRICK HINDS, WSBA #34049 
 Deputy Prosecuting Attorneys 
 Attorneys for Respondent 
 Office WSBA #91002 
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1 The Honorable James E. Rogers 
Hearing Date: TBD 

FILED 
2018 NOV 13 02:57 PM 

KING COUNTY 
SUPERIOR COURT CLERK 

E-FILED 

2 Oral Argument Requested 

3 

4 

5 

6 

7 

8 

9 

CASE#: 18-1-00255-5 SEA 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

THE STATE OF WASHINGTON, 

V. 

) 
Plaintiff, ) 

) No. 18-1-00255-5 SEA 
) 
) 

10 PHILLIP NUMRICH, 

11 

) DECLARATION OF PATRICK HINDS 
Defendant. ) FOR PURPOSES OF STATE'S 

) MOTION TO RECONSIDER 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

___________________ ) 
I, PATRICK HINDS, hereby declare as follows: 

1. I am a Senior Deputy Prosecuting Attorney (DPA) in the King County Prosecuting 
Attorney's Office (KCPAO) and am one of the DPAs assigned to the above entitled case. I 
am familiar with the records, files, and discovery therein. 

2. As addressed in my previous Declaration, the State's recent motion to amend the charges 
against the defendant was not brought for any improper purpose. (See ,-r 39 below.) Nor was 
the State's delay in seeking the amendment the result of bad faith. 

3. All of the charges in this case stem from the death of Harold Felton while he was employed 
by and working for the defendant. Felton died on January 26, 2016. 

4. The Washington State Department ofJ ,ahor and Industries (WSDT J) initiated an 
investigation of the incident on the same day that Felton died. During that process, WSDLI 
investigators discovered that the defendant had violated (and/or had allowed the violation of) 
numerous safety regulations at the job site. At the conclusion of this initial investigation, 
WSDLI cited the defendant for a number of willful and serious violations and fined him. 
Through a subsequent administrative process, the defendant and WSDLI reached a settlement 
agreement in November of 2016. 

5. Subsequent to the settlement agreement between WSDLI and the defendant, the case was 
brought to the attention of KC PAO. Based on a review of the initial investigation materials, 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

6. 

7. 

8. 

9. 

KCP AO concluded that the defendant had potentially committed criminal violations of the 
law. In the late spring of 2017, KCP AO asked that WSDLI reopen its investigation. WSDLI 
agreed and the bulk of this reopened investigation was completed by early December of 
2017. 

Based on the information uncovered during the reopened investigation, I and other KCP AO 
DP As believed that there was probable cause to charge the defendant with either/both 
Manslaughter in the First Degree and Manslaughter in the Second Degree. ]bis information 
is contained in the Certification for Detern1ination of Probable Cause and other discovery 
materials in this case. 

Due to KCPAO's generally conservative filing policy, it was decided to initially file 
Manslaughter in the Second Degree charges and to reserve the decision on whether to amend 
to Manslaughter in the First Degree or to add Manslaughter in the First Degree as a charge in 
the alternative until the time of trial or until closer to the mnning of the Statute of 
Limitations, whichever came first. 1 

On January 5, 2018, the State filed an Infonnation charging the defendant with Manslaughter 
in the Second Degree (Count 1) and Violation of Labor Safety Regulation with Death 
Resulting (Count 2). 

The defendant was arraigned on January 16, 2018, and a case-setting hearing was set for 
Febmary 12. 2 

13 10. On Febmary 5, I and another KCPAO DPA met with one of the defendant's attorneys (Todd 
Maybrown) in my office to discuss this case. The discussion covered a variety of topics. 

14 Throughout the discussion, however, my impression was that defendant's counsel was 
primarily focused on three issues: 1) why the State has filed criminal charges, 2) why the 

15 State had filed a felony charge, and 3) why the State had filed charges against the defendant 
as an individual rather than against his company. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

a. During this meeting, there was a cursory discussion of the possibility of a plea. 
However, once it was determined that the State was not inclined to offer a plea 
deal that would allow the defendant to avoid a felony conviction, discussion of the 
potential for a plea essentially ceased and the defendant's attorney indicated that 
the defense would pursue the strategy of moving to dismiss Count 1 based on the 
"general-specific mle." It was my impression that the defense finnly believed it 

1 KCPAO's filing policy is part of its written Filing And Disposition Standards (FADS), which are publicly 
available online, including inter alia, at https:/ /www.kingcounty.gov/depts/prosecutor/criminal-overview/fads.aspx. 
Under this policy, the State's standard practice is to initially file the lowest possible and number of charges that 

reflect the nature of the defendant's criminal conduct. If the defendant elects to go to trial, however, KCPAO reserves 
the right to amend the and/or to add additional offenses, enhancements, and/or ~~~~AU'Arn,~N in order to ensure that 
the charges for trial accurately reflect the full nature and severity of the defendant's conduct. 

2 From this point forward, all dates referenced were in 2018 unless otherwise specified. 
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7 

8 

9 

10 

11 

12 

13 

vrnuld prevail on this motion and that, therefore, the defendant lvas not inclined to 
plead guilty to any felony. 

b. During this meeting there was no discussion of what amendments to the charges 
the State might seek at trial. Neither the State nor counsel for the defendant raised 
the issue. It was my impression that the defense so firmly believed it would 
prevail on the motion to dismiss that it was not interested in discussing potential 
trial issues. 

11. Between February and April, the defendant repeatedly continued the case-setting hearing. 

12. On April 30, the defendant filed his motion to dismiss Count 1. Appendix A. At the time, no 
hearing date was set for the motion. 

13. In his brief, the defendant argued that the State's prosecution of him for Manslaughter in the 
Second Degree violates the "general-specific rule." Appendix A at 8-13. Under this rule, 
when a defendant's actions violate both a specific and a general statute, the defendant should 
typically be charged under the former rather than the latter. See State v. Shriner, 101 Wn.2d 
576,580,681 P.2d 237 (1984). The rule only applies when two statutes are "concurrent." Id. 
Statutes are concurrent only when the "general" statute is necessarily violated every time the 
"specific" one is. Id. In his brief: the defendant argued that this test was met in this case 
because proof of the "knowing" mens rea element of RCW 49.17.190(3) would necessarily 
prove the "criminal negligence" mens rea element ofRCW 9A.32.070. Appendix A at 10-
11. 

14. On May 14, the parties entered an agreed Order Setting Briefing Schedule-approved by the 
14 Honorable Judge Sean O'Donnell-setting the defendant's motion for oral argument before 

the Honorable Judge John Chun on June 26. The order also continued the case-setting 
15 hearing to the same date so that Judge Chun could hear it in conjunction with the motion to 

dismiss. 
16 

17 

18 

19 

20 

21 

22 

23 

24 

15. On June 1, the parties entered an agreed Order Amending Briefing Schedule, which was 
approved by Judge Chun. 

16. The State filed its response brief on June 13, in compliance with the amended briefing 
schedule. Appendix B. 3 

17. In its brief, the State argued, inter alia, that proof of the mens rea element of RCW 
49.17.190(3) would not necessarily establish the mens rea element of RCW 9A.32.070 

3 Many of the documents attached as appendices to this Declaration themselves had one or more appendices 
attached. Many of those are either separately attached as appendices to this Declaration or are not particularly 
relevant to the issues related to the State's current motion for reconsideration. As a result, for reasons of brevity, the 
State will generally attach the body of a referenced document as an appendix, but will omit the appendices that were 
attached thereto. (So, for example, the State is attaching the body of its response brief as Appendix but is not 
including the three appendices that were attached to the brief when it was filed.) 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

because the mens rea elements in question were about different things-knowingly violating 
a safety regulation versus negligence as to the risk of the decedent's death. Appendix Bat 
10-14. In making this argument, the State relied on State v. Gamble, 154 Wn.2d 457, 114 
P.3d 646 (2005). Id. 

18. On June 20, the defendant filed his reply brief. Appendix C. 

19. In this brief, the defendant asserted that Gamble only applies to first-degree manslaughter. 
Appendix C at 4. However, this is done as two sentences and a footnote as part of a much 
larger overall reply to the State's argument. Id. 

20. On July 19, Judge Chun hear oral argument on the defendant's motion and took the matter 
under advisement. 

21. Following oral argument, the parties and the court engaged in a discussion regarding 
scheduling. As part of that, I indicated that I would be out of the office on a previously 
scheduled vacation from July 30 through August 20. Judge Chun granted the defendant's 
motion to continue the case-setting hearing to August 23. 

22. During this discussion, the defense indicated that, if Judge Chun denied the defendant's 
motion to dismiss, the defense would seek discretionary review of that decision. In response 
to questions from the court, I indicated that the State could not make a final decision as to its 
position on discretionary review until it knew the court's ruling and the basis for that ruling. 

23. On July 23, Judge Chun 's bailiff contacted the parties via email. Appendix D. In relevant 
part, her email stated that "[f]or the reasons argued by the State, the Court is denying the 
Defense's motion to dismiss Count l." Id. 

24. On August 23, the parties appeared before Judge Chun and argued: 1) what language the court 
should use in its written order denying the defendant's motion; and 2) whether the court should 
"certify" the order within the meaning of RAP 2.3(b )( 4). The court continued the case-setting 
hearing to October 23. Later that day, Judge Chun issued his written order fo1mally denying the 
defendant's motion to dismiss, but granting his motion for RAP 2.3(b )( 4) certification. 

25. On September 14, the defendant filed a notice of discretionary review to the Washington 
Supreme Court. Appendix E. This document indicated that he was seeking review of Judge 
Chun's denial of his motion to dismiss, but did not otherwise set fotih any argument. Id. 

26. Shortly thereafter, the State became aware that the defendant had violated his conditions of 
release. On September 27, the State filed a brief-along with extensive supporting 
documentation-in support of its motions to revoke the defendant's release on personal 
recognizance, to impose bail, and to amend his conditions of release. 

27. On September 28, the defendant filed his Motion for Discretionary Review and Statement of 
23 Grounds for Direct Review in the Supreme Court. Appendix F; Appendix G. 
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28. Prior to this point, to the best of my memory, I had never had any conversation with any of 
the attorneys who appeared for the defendant regarding any issues related to trial, including 
what amendments to the charges the State might make if/when the case was set for trial. As 
noted above, my impression was that the defense so finnly believed it would prevail on the 
substance of the motion that it was not interested in discussing potential trial issues. 

29. After initial charges have been filed, I typically do not address the possibility of amending 
the charges with the defendant's attorney unless: 1) I am extending a plea offer; 2) the case is 
actually being set for trial; 3) some other specific thing happens that brings up the issue (e.g. 
new information is uncovered, the defendant commits a new crime, etc.); or 4) the 
defendant's attorney raises the issue. As of September 28, none of those things had 
happened in this case. 

30. On October 1, the parties appeared before the court on the State's motion. The Honorable 
Judge Marshall Ferguson found that the defendant had violated his conditions of release but that 
his violation was not willfol. The court, therefore, denied the State's motion. At the time, the 
defendant's ne21.'t case-setting hearing was scheduled for October 23. The defendant moved to 
continue that hearing. TI1e State did not object and the hearing was continued to December 5. 

31. Later on October 1, the parties received a letter from the Supreme Court Deputy Clerk setting a 
schedule for the defendant's motion for direct discretionary review. TI1e schedule required the 
State to serve and file any answers to the defendant's motions by October 18 and set the matter 
for consideration on the Commissioner's Motion Calendar on November 1. 

32. Due to deadlines in other cases and personal matters, I did not start writing the State's 
responsive briefing or even carefully read the defendant's Supreme Court briefing until about 
the evening of October 11. When I did so, two things struck me. First, it appeared to me that 
the defendant's argument that Gamble only applied to first-degree manslaughter and that the 
Supreme Court needed to take direct review specifically to "clarify" that it did not apply to 
second-degree manslaughter was effectively a concession that the defendant's "general-specific 
rule" argument would not apply if he was charged with first-degree manslaughter. See 
Appendix Fat 18-19; Appendix G at 6,12. Second, it appeared to me that the defendant's 
argument that discretionary review was appropriate under RA.P 2.3(b)(4) largely depended on 
the assertion that, ifhe prevailed on interlocutory appeal, he would not be facing trial on a 
felony charge. Appendix F at 20. 

33. Based on the above, two things occurred to me. First, if the defendant was conceding that his 
motion to dismiss would not apply to a charge of first-degree manslaughter, that would be a 
wholly valid basis for the State to move to amend to either change Count 1 from second
degree manslaughter to first-degree or to add a Count 3 of first-degree manslaughter as a 
charge in the alternative. Second, if the defendant was conceding that his motion to dismiss 
would not apply to a charge of first-degree manslaughter, the fact that the State would/could 
amend to that charge ( or to add that charge) rebutted his argument that discretionary review 
was appropriate under RAP 2.3(b)(4). 
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34. Until that point, I had not thought about or considered a potential amendment of the charges 
since early 2018 because none of the events-described in i1 29 above-that usually trigger 
such thoughts/considerations/discussions had taken place. 

35. In thinking about how a potential amendment would play out, it occurred to me that I could 
not remember what the Statute of Limitations for first-degree manslaughter actually was. I 
consulted RCW 9A.04.080(1) and was surprised when I was reminded that it was only three 
years. I realized that meant the Statute of Limitations for first-degree manslaughter would run 
in this case on January 26, 2019. 

36. Over the next week I consulted with other DP As in KCPAO as to how best to proceed. As 
part of that, I also conducted legal research to determine if it was feasible to continue to delay 
bringing the motion to amend. I ultimately detennined that it would not. That was based on 
the following series of conclusions: 

a. If discretionary review was granted, the case almost certainly would not be 
mandated back to the Superior Court until after January 26, 2019. 

b. If discretionary review was granted, the Superior Court would no longer have the 
authority to rule on the State's motion to amend under RAP 7.2. 

c. Once the Statute of Limitations had run, the State would not be able to an1end the 
Information to change Count 1 to first-degree manslaughter orto add a count of 
first-degree manslaughter in the alternative because, although such an amendment 
would "relate back" to the original Information, it would broaden the original 
charges. See State v Warren, 127 Wn. App. 893, 896, 112 P.3d 1284 (2005). 

37. With regard to the issue of the charges in Superior Court, it was decided that the appropriate 
course of action would be to bring a motion to amend as soon as possible. 

38. With regard to the issue of the motions for discretionary review and direct review in the 
Supreme Court, it was decided that the appropriate course of action was to alert the Supreme 
Court that the State was moving to amend the charges to add first-degree manslaughter and 
to argue the impact this would have on the question of whether discretionary review was 
appropriate under RAP 2.3(b)(4). 

39. It was expected that the defendant would like claim that the State's actions were vindictive. 
In that contex"t, I drafted a two-page Declaration that set forth the reason why the State was 
seeking the amendment at that time. Appendix H. This document was created with the 
intention that it would be attached to the State's standard two-page Motion and Order to 
Amend that would ultimately be provided to the Superior Court. Because it was anticipated 
that this document would be filed in Superior Court in short order-and because it contained 
relevant infonnation-the Declaration was included in the Appendix to the State's A.nswer to 
Motion for Discretionary Review that was filed in the Supreme Court. While the inclusion of 
such a document is unusual, it seemed appropriate given the circumstances. Moreover, the 
State is not aware of any court rule or other authority that precluded attaching it. 
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40. Due to deadlines in other cases and personal matters, I ,vas not able to complete the State's 
Answer to Motion for Discretionary Review or the State's Answer to Statement of Grounds 
for Direct Review until the afternoon of October 18. The two briefs were served and filed at 
approximately 2:50 p.m .. Appendix I; Appendix J. 

41. In the State's Answer to Motion for Discretionary Review, the State argued, inter alia, that 
the defendant's argument regarding State v. Gamble effectively conceded that his "general
specific rule" argument did not apply to first-degree manslaughter, that the State was moving 
to amend to add that charge, and that this undercut his argument for discretionary review 
under RAP 2.3(b )( 4). Appendix I at 18-19. However, the State also argued that there were 
numerous other reasons aside from the potential amendment why review was inappropriate 
under the rule. Appendix I at 16-19. 

42. Earlier on October 18, I had emailed the defendant's attorneys to advise them that the State 
would be seeking to amend the charges. My email explained why the State was bringing the 
motion at that time and providing a copy of the First Amended Information. Appendix K at 
2-3. I indicated that I was contacting them as a courtesy before contacting the court to 
schedule the hearing and asked that the defense let me know its availability for such a 
hearing in the next two weeks. Id. 

43. Shortly thereafter, one of the defendant's attorneys responded to my email. Appendix K at 2. 
In this response, the defendant's attorney, inter alia, asserted that he would not be available 

for a hearing for several ,veeks, made a discovery demand/public records request for "all of 
[KCPAO's] documents and communications relating to this case," and indicated that the 
defense would not agree to even attempt to schedule the motion to amend until the State 
responded to that request. Id. 

44. Shortly after 5 p.m., I responded to this email. Appendix Kat 3. In my response, I indicated, 
inter alia, that the motion to amend needed to be scheduled within the next two weeks, but 
that the State was willing to agree to have it heard at a special time and/or at the Maleng 
Regional Justice Center (MRJC) (rather than the downtown courthouse) in order to make it 
possible for the defense to appear. Id. I again asked that the defense identify dates and times 
over the following two weeks when the defense would be available for the motion. Id. 

45. By 3 p.m. the next day (October 19), the State had still received no response to this email. 

46. As it appeared that the defense did not intend to respond to or acknowledge the State's 
second email, I contacted the court (via email with a carbon copy to the defendant's 
attorneys) shortly after 3 p.m. on October 19 to ask that the matter be set for a contested 
motion to amend. Appendix L. In taking this action, the State complied with the local court 
rules and standard procedures for the King County Superior Court as set forth in the court's 
Criminal Department Manual. In the email, I highlighted the defense availability issues that I 
was aware of and proposed two dates and times that I believed would work for the motion to 
be heard. Id. However, I also indicated that I was available at almost any time over the 
following eight court days if a different date or time was preferable for the defense. Id. I 
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also noted that the State ,vould have no objection to having the motion heard at the MRJC. 
Id. 

47. The two-page Motion and Order to Amend and the Declaration described in ,i 39 above ,vere 
attached to this email. Appendix II; Appendix L. 

48. Over the next several days, there were a number of emails back and forth between the State, 
the defense, and the court. Appendix L. The defense initially took the position that it was 
not available for a hearing on any date identified by the State. Appendix Lat 4. Eventually, 
however, the defense agreed to appear for a hearing, but asked that it be set on October 31. 
Appendix L at 1. 

49. On October 30, the defendant filed his response to the State's motion to amend, the 
Declaration of Todd Maybrown in support thereof, and his own motion to compel discovery. 
Appendix M; Appendix N; Appendix 0. 

50. In these documents, the defendant argued that the court should deny the State's motion to 
amend on a number of grounds. Appendix Mat 11-24; Appendix Nat 8-10. The defendant 
did not request that the court impose terms or other sanctions in any of these documents. 
Appendix M; Appendix N; Appendix 0. 

51. On October 31, the State filed its reply. Appendix P. As the defendant had not mentioned 
tenns, let alone ask that the court impose them, the State did not address the propriety of such 
a sanction in its brief. Id. 

52. The parties appeared before the Honorable Judge James Rogers on October 31 for a hearing 
on the State's motion to amend. A transcript of the hearing is attached as Appendix Q. The 
defendant did not mention or request the imposition of terms or other sanctions at any point 
during the hearing. Id. Nor did the court mention that it was considering the possibility of 
imposing terms. Id. As a result, the State did not address the propriety of such a sanction 
during the hearing. Id. 

53. In his response materials, the defendant provided a recitation of the procedural posture of the 
case that I felt was highly slanted and that unfairly characterized many of the procedural facts 
of the case in way that cast the State in a negative light. Appendix M at 2-1 O; Appendix N at 

10; Appendix O at 1-6. This was repeated at the oral argument on the motion. Appendix 
Q at 8-11, 14-15. At that time, however, the State was unaware that the court was consideting 
sanctioning the State based on the timing of its motion. As a result, the State focused on 
correcting and setting forth the facts only to the extent necessary for the resolution of the 
issues it believed to be before the court. Appendix P; Appendix Q. The State did not set 
forth the more comprehensive procedural history of the case that it would have if the 
defendant had requested terms or if the State had been aware that the court was considering 
imposing such a sanction. 

54. Judge Rogers issued a written decision in the morning on November 1 granting the State's 
motion to amend and denying the defendant's motion to compel discovery. Appendix R. 
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The court also sua sponte sanctioned the State by imposing terms "measured in the attorneys ' 
fees for the defense for work on the discretionary appeal to this point. " Appendix R at 2. 
The court also certified its ruling on the order to amend for purposes of RAP 2. 3(b )( 4 ). 

55. In the afternoon of November 1, the parties appeared telephonically before Supreme Court 
Commissioner Michael Johnston for oral argument on the defendant' s motion for direct 
discretionary review. During the argument, Commissioner Johnston expressed uncertainty as 
to whether the Court could address Judge Rogers 's ruling granting the motion to amend as 
part of the existing motion for discretionary review or whether the defendant would have to 
file a separate motion for discretionary review on that issue. 

56. During this oral argument, the defendant's attorney argued, inter alia, that the "general-
7 specific rule" precluded the State from prosecuting him for first-degree manslaughter. 

8 57. On November 5, Commissioner Johnston ordered that Judge Rogers 's ruling granting the 
motion to amend could not be addressed as part of the defendant ' s existing motion for 

9 discretionary review, but would need to be addressed via a separate motion for discretionary 
review if the defendant chose to bring one. Appendix S. In this contex1, Commissioner 

10 Johnston deferred ruling on the defendant' s current motion for discretionary review until 
matters were more settled. Id. 
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Under penalty of perjury under the laws of the State of Washington, I certify that the 
foregoing is true and correct to the best of my knowledge, belief, and memory. 

Signed and dated by me this 13th day of November, 2018 in Seattle, Washington. 

Patrick H. Hinds, WSBA #34049 
Senior Deputy Prosecuting Attorney 
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FILED 
18 APR 30 AM 9:55 

KING COUNTY 
SUPERIOR COURT CLE K 

E-FILED 
CASE NUMBER: 18-1-00255- SEA 

TN THE SUPERIOR COURT OF WASHINGTON 
FOR KING COUNTY 

STATE OF WASHINGTON, 

Plaintiff~ 

V. 

PHILLIP SCOTT NUMRICH, 

Defendant. 

I. 

NO. 18-1-00255-5 SEA 

DEFENDANT'S MOTION TO DISMISS 
COUNT 1 (MANSLAUGHTER)AND 
MEMORANDUM OF AUTHORITIES IN 
SUPPORT THEREOF 

INTRODUCTION 

15 COMES NOW the Defendant, Phillip Scott Numrich, by and through his undersigned 

16 counsel, and hereby moves this Court to dismiss Count 1 (Manslaughter in the Second Degree) of 

17 the State' s Information. This motion is made pursuant to Washington's "general-specific rule" 

18 and the Equal Protection Clause of the state and federal constitutions, and is supported by the 

19 Declaration of Todd Maybrown in Support of Defendant' s Motion to Dismiss Count 1. The 

20 motion is also supported by the filings and proceedings previously had herein. 

21 

22 

23 

DEFENDANT'S MOTION TO DISMISS 
COUNT 1 (MANSLA UGffTER) - 1 

Allen, Hensen, Maybrown 
& Offenbecher, r.s. 

600 University Street, Suite 3020 
Seattle, Washington 9& IO I 

(206) 447-9681 
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II. FACTS1 

A. Background 

The defendant, Phillip Scott Numrich, is the owner of Alki Construction LLC ("Alki 

Construction"). Alki Construction, doing business as Alki Sewer, has worked on numerous 

plumbing projects in the Puget Sound region since 2012. Alki Construction is duly licensed to do 

business in the State of Washington and, as such, its job sites are regulated by the Washington 

Department of Labor and Industries ("OSHA"). 

During January 2016, Alki Construction was working to replace a sewer line at a private 

residence in West Seattle. Alki Construction uses what is commonly described as a "trenchless 

pipe repair" during this process. To complete the project, Mr. Numrich and several employees 

helped to dig and shore two trenches - one near the home and one near the street - at the 

commencement of the work on that project. On January 26, 2016, as the project was nearly 

completed, one of the construction workers, Harold Felton, was killed when the dirt wall of the 

trench nearest to the home collapsed. Mr. Numrich, was not present at the job site at the time of 

the collapse. 

This accident was exhaustively investigated by the Division of Occupational Salety & 

Health of OSHA. See OSHA Investigation No. 1120535. Like this case, the OSHA investigators 

focused solely upon the events that led lo the death of Harold Felton. On July 21, 2016, the 

Washington Department Labor and Industries ("WSDLI") issued a Citation and Notice of 

Assessment that included a finding that Alki Construction had committed certain violations of the 

safety regulations in relation to the events of January 26, 2016. See Maybrown Dec. App. A 

1 For purposes of this motion, the defense has relied upon the facts that are stated in the State's charging documents 
in this case. In doing so, the defense does not intend to adopt these facts or to waive any future claims and defenses 
that may be stated in this case. 
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(Declaration of Andrew Kinstler). Mr. Numrich appealed these findings and assessments and the 

parties ultimately reached a compromised settlement of all claims. 

This will> the first and only time that Alki Construction had faced any such claims or 

regulatory violations. 

B. Procedural History 

On or about January 18, 2016, the State filed criminal charges against Mr. Numrich relating 

to this same workplace incident. The State's Information includes the following two charges: 

Count 1 Manslaughter In The Second Degree 

That the defendant PHILLIP SCOTl' NUMRlCH in King County, 
Washington, on or about January 26, 2016, with criminal negligence did cause the 
death of Harold Felton, a human being, who died on or about January 26, 2016; 

Contrary to RCW 9A.32.070, and against the peace and dignity of the State 
of Washington. 

Count 2 Violation of Labor Safety Regulation with Death Resulting 

That the defendant PHILLIP SCOTT NUMRICH in King County, 
Washington, on or about January 26, 2016, was an employer, and did willfully and 
knowingly violate the requirements of RCW 49.17.060, and a safety or health 
standard promulgated under RCW Chapter 49, and a rule or regulation governing 
the safety or health conditions of employment adopted by the Department of Labor 
and Industries, to-wit: WAC 296-155-657, WAC 296-155- 655 and that violation 
caused the death of one of its employees, to-wit: Harold Felton; 

Contrary to RCW 49.17.190 (3), and against the peace and dignity of the 
State of Washington. 

Mayhrown Dec. App. B (Information). 

These charges are ostensibly supported by a Certification for Determination of Probable 

Cause that was prepared by Mark Joseph, who is identified as a Certified Safety and Health Officer 

with WSDLI. At the outset, Mr. Joseph explained that he is authorized to investigate workplaces 
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1 for safety violations pursuant to Washington's Industrial Safety and Health Act ("WISHA") which 

2 is codified at RCW 49.17. 

3 Throughout the Certification for Determination of Probable Cause, Mr. Joseph opines that 

4 Alki Construction had failed to comply with certain WSDLl regulations, such as the provisions 

5 identified in WAC 296-155-650 and WAC 296-155-657. See id. (Certification at 2). Mr. Joseph 

6 also claims that Mr. Numrich is personally responsible for this accident as he is considered the 

7 "competent person" for purposes of WSDLI's regulatory scheme. See ;d (Certification at 2). 

8 ( discussing WAC 296-155-655). 

9 Jn further support of the charges, Mr. Joseph claims that Alki Construction had failed to 

10 comply with certain state regulations when digging and shoring this trench. In particular, Mr. 

11 Joseph notes that this project involved what is classified as "Type C" soil and that Alki 

12 Construction had failed to follow the "most rigorous shoring standard per WSDLI regulations." 

13 See id. (discussing WSDLI regulations and SpeedShore Tab Data). Moreover, Mr. Joseph argues 

14 that Alki Construction had failed to properly shore this trench based upon his interpretation of the 

15 state regulations: 

16 The WSDLI investigation and the [employee] interview show the Subject Premises 
had two SpeedShore protective shores installed in the back trench. [The employee] 

17 reported during his interview that Numrich and Felton placed two shores in the 
back trench when they initially dug it. One of the shores was installed more than 

18 four feet above the bottom of the trench - which is prohibited by both WSDLI 
regulation and Speed Shore Tab Data. Both WSDLI regulation and SpeedShore 

19 Tab Data show the back trench required a minimum of four shores based upon the 
trench dimensions, and soil type alone. 

20 

21 

22 

23 

Id (Certification at 3). 

Mr. Joseph also relies upon the conclusions of a "trenching technical expert." As he 

explained: 
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In the course of my investigation, I reviewed the analysis of Erich Smith, trenching 
technical expert for WSDLI. Smith stated, based upon his experience, the 

2 SpeedShore Tab Data and WSDLI regulations, the soil type and conditions at the 
Subject Premise, and the trench dimensions, that a minimum of four shores should 

3 have been used on the long edge the back trench. 

4 Id. (Certification at 4). 

5 Based upon these alleged "willful" regulatory violations, Mr. Joseph opines that Mr. 

6 Numrich is guilty of a violation of WISHA's criminal provisions as set forth in RCW 49.17.190 

7 (3). Moreover, for all of these very same reasons, Mr. .Joseph also claims that Mr. Nwnrich is 

8 guilty of manslaughter in the second degree. 

C. The Numrich Prosecution is the First of Its Kind 9 

10 

11 

Sadly, we too often see workplace accidents - and sometimes workplace accidents 

resulting in death - in our communities. For example, during 2010, seven employees died 

12 following an explosion at the Tesoro refinery on the outskirts of Anacortes. Yet this was just a 

13 single, extreme case. In 2016, the government documented and reported more than 75 

14 workplace fatalities in Washington. See http://kgmi.com/news/007700-new-report-shows-

15 workplace-deaths-in-washington-are-up-and-disproportionatelv-affect-men; 

16 http://www.lni .wa.gov/safety/research/face/files/2016 workrelatedfatalitiesinwastate waface. 

17 pdf. Nevertheless, before the State filed this Information against Phi1lip Numrich, there has 

18 never been any instance where an employer has been charged with a felony offense based on 

19 such a workplace incident. 

20 Rather, in every situation m which criminal charges were advanced following an 

21 employee workplace death, the employer faced a charge that he violated the specific criminal 

22 statute (RCW 49.17.130(3)) that covers these types of incidents. For example, in 2016, the 

23 King County Prosecuting Attorney charged a family-owned company with a violation of the 
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specific statute after a 19-year-old employee was killed by a rotating auger. See Mayhrown 

2 Dec. App. C (charging documents from State v. Pac(fic Topsoils, 16-1-02544-3 SEA). 

3 Based upon all available information, no prosecutor in Washington has ever previously 

4 attempted to charge an employer with a felony offonse based upon a workplace fatality. See 

5 Maybrown Dec. ,i 3. The novelty of this case has been confirmed by WSDLl officials. ln one 

6 recent news article, a senior WSDLI official explained: '" [T]his is a felony charge,' she said 

7 of the case against Numrich. "It's the first time we know of and we looked back 30, 40 years. '" 

8 Maybrown Dec. App. D (quoted from news article from the Seattle Times, dated January 9, 

9 2018). 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

111. DISCUSSION 

The Court should rt:iect the State's novel approach in this case. Rather, a'l discussed below, 

this prosecution violates the "'general-specific rule" and the equal protection clauses of the state 

and federal constitutions. 

A. WISHA Provides a Comprehensive Statutory Scheme, Including 
Specific and Unique C1.·iminal Penalties. 

In enacting WISHA (RCW 49.17), the Washington legislature adopted a comprehensive 

and unified statutory scheme to regulate workplace safety. Significantly, the legislature announced 

its purpose: 

The legislature finds that personal iqjuries and illnesses arising out of conditions 
of employment impose a substantial burden upon employers and employees in 
terms of lost production, wage loss, medical expenses, and payment of benefits 
under the industrial insurance act. Therefore, in the public interest for the welfare 
of the people of the state of Washington and in order to assure, insofar as may 
reasonably be possible, safe and healthful working conditions for every man and 
woman working in the state of Washinb'1:on, the legislature in the exercise of its 
police power, and in keeping with the mandates of Article 11, section 3 5 of the state 
Constitution, declares its purpose by the provisions of this chapter to create, 
maintain, continue, and enhance the industrial safety and health program of the 
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state, which program shall equal or exceed the standards prescribed by the 
Occupational Safety and Health Act of 1970 (Public Law 91-596, 84 Stat. 1590). 

RCW 49.17.010. 

As part of this scheme, WISHA specifically provides for both civil penalties (RCW 

49.17.180) and criminal penalties (RCW 49.17.190) due to safety violations or avoidable 

workplace injuries. The distinct ciiminal penalties are applicable only in certain enumerated 

circumstances: 

Any employer who willfully and knowingly violates the requirements of RCW 
49.17.060, any safety or health standard promulgated under this chapter, any 
existing rule or regulation governing the safety or health conditions of employment 
and adopted by the director, or any order issued granting a variance under RCW 
49.17.080 or49.l 7.090 and that violation caused death to any employee shall, upon 
conviction be guilty of a gross misdemeanor and be punished by a fine of not more 
than one hundred thousand dollars or by imprisonment for not more than six 
months or by both; except, that if the conviction is for a violation committed after 
a first conviction of such person, punishment shall be a fine of not more than two 
hundred thousand dollars or by imprisonment for not more than three hundred 
sixty-four days, or by both. 

RCW 49.17.190(3). 

This is a unique, and unusual, criminal statute - and it allows for penalties that are not 

available in any other misdemeanor-level offense. On the one hand, a violator may be required to 

pay a stiff fine (up to $100,000 for a first violation of the provision), well beyond what is available 

in any other misdemeanor offense. See RCW 9A.20.020. On the other hand, a violator may be 

sentenced to not more than six months in jail, significantly less than what would be available for 

conviction of any other gross misdemeanor. See id. 

It is the defense position that this type of punishment scheme provides the exclusive 

criminal remedy for the types of violations that have been alleged in this case. To prove a crime 

in such a workplace incident, the State must demonstrate that the employer "willfully and 
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2 
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4 

5 

knowingly" violates a WISHA rule, regulation, or safety and health standard and where "that 

violation cause[ s] death to any employee shall, upon conviction be guilty of a gross misdemeanor." 

RCW 49.17.190(3) (emphasis added). This gross misdemeanor is unlike any other such offense 

in the State of Washington, as it allows for extraordinary financial penalties. 

B. Washington's "General-Specific Rule" is Violated in this Case. 

6 It is a violation of equal protection for a prosecutor to be given discretion to charge a 

7 defendant with a felony or misdemeanor based upon identical conduct. See. e.g., State v. 

8 Zornes, 78 Wn.2d 9 (1970); State v. Martell, 22 Wn.App. 415 (1979). Such a violation is very 

9 clearly present in this case - as the filing of the felony charge is a violation of Washington's 

IO "general-specific rule." 

11 The purpose of the rule is to preserve the legislature's intent to penalize specific conduct 

12 in a particular, less onerous way and hence to minimize sentence disparities resulting from 

13 unfettered prosecutorial discretion. See State v. Shriner, 101 Wn.2d 576, 581-83 (1984). As 

14 the Washington Supreme Court has explained: 

15 Under the general-specific rule, a specific statute will prevail over 
a general statute. Wark v. Wash. Nat'! Guard, 87 Wn.2d 864, 867 (1976) ("Tt is 

16 the law in this jurisdiction, as elsewhere, that where concurrent general a11d 
special acts are in pari materia and cannot be harmonized, the latter will prevail, 

17 unless it appears that the legislature intended to make the general act 
controlling."). As this court recognized in Wark, "It is a fundamental mle that 

18 where the general statute, if standing alone, would include the same matter as 
the special act and thus conflict with it, the special act will be considered as an 

19 exception to, or qualification of, the general statute, whether it was passed before 
or after such general enactment." id; see Stale v. Conte, 159 Wn.2d 797, 

20 803, cert. denied, 552 U.S. SW2 (2007). 

21 Residents Opposed to Killitas Turbines v. State Energy Facility Site Evaluation Council 

22 (EFSEC,), 165 Wn.2d 275, 309 (2008). 

23 
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1 The general-specific rule is designed to determine whether the legislature intended to 

2 limit prosccutorial charging discretion, impliedly barring a prosecution for a general offense 

3 whenever the alleged criminal conduct meets the elements of a more specific crime. Thus, to 

4 determine if two statutes are concurrent, the Court should examine whether someone can violate 

5 a specific statute without violating the general statute. See, e.g, State v. Chase, 134 Wn.App. 

6 792, 800 (2006). Statutes are concurrent if all of the elements to convict under the general 

7 statute are also elements that must be proved for conviction under the specific statute. See, 

8 e.g, State v. Wilson, 158 Wn.App. 305,314 (2010). 

9 The Washington courts have applied this rule in several different contexts. See, e.g. , 

10 Shriner, IOI Wn.2d at 580-83 (defendant who failed to return rental car could not be charged 

11 under general theft statute and should have been charged only with criminal possession of a 

12 rental car statute); State v. Danforth, 97 Wn.2d 255, 257-59 (1982) (work release inmates could 

13 not be charged under general escape statute and should have been charged only under the 

14 specific failure to return to work release statute); Stale v. Walls, 81 Wn.2d 618, 622 (1972) 

15 (defendant who presented another's credit card at a restaurant could not be charged under 

16 general larceny statute, but must instead be charged with crime of procuring meals by fraud); 

17 State v. Thomas, 35 Wn.App. 598, 604-05 ( 1983) (elements of unlawful imprisomnent are 

18 necessarily present in situations where the offense of custodial interference is alleged). See 

19 also State v. Haley, 39 Wn.App. 164 (1984) (where facts supported either a manslaughter 

20 charge or negligent homicide charge, it was the prosecutor's duty, where an automobile was 

21 involved, to charge the more specific negligent homicide). Accord State v. Yarborough, 905 

22 P.2d 209, 216 (New Mexico 1996) (prosecutors violated general-specific rule by charging 

23 defendant with involuntary manslaughter as opposed to homicide by watercraft). 
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The statutes at issue in tbis case - the general statute of manslaughter in the second 

degree (RCW 9A.32.070) as alleged in Count 1 and the specific statute in WISHA that punishes 

a violation of labor safety regulations that result in death (RCW 49.17.190(3) as a1\eged in 

Count 2 - are concurrent statutes. For, each time an employer is guilty of the more specific 

offense, he is likewise guilty of the more general offense. 

A side-by-side comparison of the elements of each offense establishes this point. The 

key elements of the general and specific offenses are summarized below: 

OFFENSE MENS REA RESULT 

MANSLAUGHTER 2° CRIMINAL NEGLIGENCE DEATH 

RCW 49.17.190(3) WILFULL AND KNOWING WORKPLACE DEATH 

Each violation of the specific statute, RCW 49 .17.190(3 ), requires proof of a "willful" 

and "knowing" violation of safety regulations that results in a workplace fatality.2 More 

generally, each violation of RCW 9A.32.070 requires proof of"negligent" conduct that results 

in death. Under Washington law, criminal negligence is defined as a "gross deviation of the 

standard of care that a reasonable person would exercise in the same situation." RCW 

9A.08.010(1)(d). See also WPIC 10.04. Thus, the specific statute requires proof of a greater 

mens rea ("willfully or knowingly") than the general statute (which requires proof only of 

2 WISHA does not define willful and knowing behavior. Its implementing regulations define willfulness 
as "an act committed with the intentional, knowing, or voluntary disregard for the WISHA requirements 
or with plain indifference lo employee safety." WAC 296-900-14020. Washington criminal law 
provides: "a requirement that an offense be committed willfully is satisfied if a person acts knowingly 
wilJ1 respect to the material elements of the offense, unless a purpose to impose further requirements 
plainly appears." RCW 9A.08.0l 0(4). 
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criminal negligence). It is noteworthy that Washington's pattern jury instructions establish that 

2 criminal negligence is established in each and every case where there is proof of higher mens 

3 rea (such as willful, intentional, knowing or reckless conduct). See RCW 9A.08.010(2). 

4 It is impossible to envision a case where a defendant might be guilty of the specific 

S WISHA statute but acquitted of the more general manslaughter statute. For, as reflected in the 

6 State's charging documents, the WlSHA/OSHA standards establish the standard of care for 

7 employers in the State of Washington. See, e.g., Minert v. Harsco Corp., 28 Wn.App. 686, 

8 873-74 (1980); Kelley v. Howard S. Wright, 90 Wn.2d 323 (1978) (OSHA regulation is relevant 

9 to the appropriate standard of care); Kennedy v. Sea-Land Services, Inc., 62 Wn.App. 839, 852-

10 53 (1991) (OSHA regulation was relevant to the standard of care). Simply put, in each and 

11 every case that a person willfully or knowingly fails to comply with the mandates of WISHA, 

12 it can also be said that the employer ·has engaged in negligent conduct or a gross deviation of 

13 the standard of care. 

14 When examining this question, it is important lo emphasize that the specific statute, 

15 RCW 49.17.190(3), has a significantly higher mental state than the general manslaughter 

16 statute. It is hard to persuasively argue that the lcgislahire would have enacted a special 

17 misdemeanor-level statute with a higher mental state while also assuming that prosecutors 

18 within the state would he authoriz;ed to charge w1der a general felony statute with a lower mental 

19 state. 

20 A very similar situation was presented in the Danforth case. There, the petitioners, who 

21 had been imprisoned for property related crimes, were on work release status at the Geiger work 

22 release center in Spokane. Seeking employment in conjunction with that program, the 

23 petitioners met each other, became intoxicated, and failed to return to the work release center. 
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2 

The petitioners were returned to Washington and charged with escape in the lirst degree, 

pursuant to RCW 9A.76.110. On appeal, the petitioners argued that another statute, RCW 

3 72.65.070, deals specifically with un escape from work release. The State, by contrast, argued 

4 that they should be permitted to proceed under the general statute, but the Court of Appeals 

5 rejected that claim. But the Washington Supreme Court rejected the State's claims: 

6 [W]e are of the opinion that the specific requirement that the defendant's 
conduct be willful under RCW 72.65.070 recognizes a valid legislative 

7 distinc(ion between going over a prison wall and not returning to a specified 
place of custody. The first situation requires a purposeful act, the second may 

8 occur without intent to escape. lt is eac;y to visualize situations where a work 
release inmate failed to return because or a sudden illness, breakdown of a 

9 vehicle, etc. This explains the requirement of willful action. 

10 Finally, this interpretation of the two statutes is necessary to give eftect 
to RCW 72.65.070. RCW 72.65.070 differs significantly from the general 

11 escape statute in that the prosecutor must prove the failure to return was willful. 
Under RCW 9A.76.1 l 0, however, a conviction will be sustained if the state 

12 demonstrates that the defendant "knew that his actions would result in leaving 
confinement without permission." State v. Descoteaux, 94 Wn.2d 31, 35 

13 (1980). 

14 Given the choice, a prosecutor will presumably elect to prosecute under 
the general escape statute because of its lack of a mental intent requirement. 

15 Consequently, the result of allowing prosecution under RCW 91\.76.l IO is the 
complete repeal of RCW 72.65.070. This result is an impermissible potential 

16 usurpation of the legislative function by prosecutors. 

17 Danforth, 97 Wn.2d at 258-59. 

18 The very same situation is presented in this case. By proceeding under the general 

19 manslaughter statute, the State has claimed that it is simply required to prove that the defendant 

20 was criminally negligent - or that his conduct amounted to a gross deviation from the standard 

21 of care. Yet to proceed under the specific statute (RCW 10.73.190(3)), the State would need to 

22 prove that the defendant engaged in a willful and knowing violation of the applicable safety 

23 regulations (which likewise amount to the standard of care in this highly-regulated industry). 
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The State should not be permitted to dilute or avert the mental element that the legislature had 

in mind when it enacted the specific WISHA statute. 

The legislature's intent is also evidenced by the creation of a unique - and carefully 

calibrated - punishment scheme in RCW 49.17.190(3). It is notable that the special 

misdemeanor-level statute allows for an enhanced fine of up to $100,000 to $200,000. By 

contrast, the maximum fine for a Class n felony, such as Manslaughter in the Second Degree, 

is only $25,000. Thus, when enacting RCW 49.17.190(3), the legislature was mindful of the 

fact that it was creating a special misdemeanor-level statute - and a statute that included 

somewhat reduced custodial perialties along with the potential for financial penalties far greater 

than authorized for any felony-level offense.3 This carefully calibrated scheme would become 

a nullity if the State was permitted to charge both the general and the specific statutes, as they 

have attempted to do in this case. 

C. This Prosecution Violates Equal Protection. 

The equal protection violation is apparent in this case. Phillip Numrich is the first 

employer in the state of Washington who has ever been charged with a felony offense based 

upon a workplace fatality. There is no reason - and certainly no just reason - that he has been 

singled out for this overzealous treatment. 

Washington' s current second-degree manslaughter statute was first enacted in 1975.4 It 

is unreasonable to conclude that today, nearly 40 years after this law was passed, Mr. Numrich 

3 Consistent with RCW 9A.20.020, the maximum fine for a Class A felony is $50,000. 

4 The crime of manslaughter, as defined in Washington, corresponds to the common-law crime of 
involuntary manslaughter. The common-law crime of voluntary manslaughter is included in the 
Washington definition of second-degree murder. See, e.g. , State v. Johnson, 69 Wn.2d 264,272 ( 1966). 
Even older statutes, including Washington Session Laws of 1855, criminalize manslaughter as a lesser 
form of homicide. See Washington Session Laws of 1855 Chapter 11, Section 17. 
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is the first and only employer who may have violated this statute in the context of a workplace 

fatality. Rather, it is more reasonable to conclude that the King County Prosecuting Attorney 

has violated equal protection principles in singling Mr. Numrich out in this instance. 

IV. CONCLUSION 

For all of these reasons, and in the interests of justice, this Court should dismiss Count 

1 of the State's Information. 

DATED this 30th day of April, 2018. 

TODD MAYBROWN, WSBA#l8557 
Attorney for Defendant 
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I. lNTRODUCflON 
13 

At all times relevant to this motion, the defendant, Phillip ~umrich, owned and operated a 
14 

small plumbing and sewer repair business. The victim, Harold Felton, was Numrich's employee 
15 

and friend. On January 26, 2016, Numrich's negligence caused Felton's death when a trench Felton 
lb 
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The State has charged Numrich with two crimes for causing Felton 's death: Manslaughter 
19 

in the Second Degree under RCW 9.A32.070 (Count 1) and Violation of I .ahor Safety Regulation 
20 
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22 
soecific rule" and orincioles of eaual orotection. For the reasons outlined below. this court should 

23 
deny Numrich's motion. 

Dan Satterberg, Prosecuting Attorney 
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3 

7 

II. FACTS 

A. SUBSTANTIVE FACTS 

The fads bdow are all taken from the disi..:overy already provided to the defense or from 

publicly available sources. For purposes of the motions before this court, Numrich has not 

o suppress any. 

8 Construction LLC (hereinafter "Alki Construction"). At the times relevant to this case Alki 

9 Constrnction was doing business as "Alki Sewer." 

11 Felton had an accident that resulted in a si i:ficant traumatic brain in"trrv, which affected his 

12 memory and judgment. Kumrich was with Felton when he suffored the injury and was aware of its 

13 long term impacts on him. Felton worked for Numrich off and on over the years following his 

14 accident. At the time of his death, Felton had been working for him for several months. 

15 In early 2016, Numrich bid on and won the job to replace a sewer line at a residence in 

e process use y 

19 sewer pipe for its entire distance. Instead, only two smaller trenches are generally required--one 

20 at either end of the pipe to be replaced. hydraulic machine is then used to pull a new pipe 

22 For the West Seattle ro · ect. two trenches were du at the residence-one where the sewer line 

23 connected to the house and one where it connected to the sewer main under the street. The 
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l trench nearest the house-the one where Felton died-was approximately seven to ten feet deep, 

2 21 inches wide, and six foet long. 

3 With a trench of this size, there is a very real risk that the trench i..:an r..:ave-in and injurn or 

4 kill a worker inside. There are a number of factors that influence how prone to collapse a given 

t!" • - • .. • • • .. ...... .. .. • 

., rrencn 1s. 1nese mcrnoe me sou conomon ano rype, me uepm 01 me rrencn, wnemer me sou was 

, 1. .-1: .~ .1. ..-1 . .-1 .1 ,,. •• _. 

8 factors that increase the likelihood of a collapse were also present on the day Felton was killed. 

9 In particular, the soil was heavily saturated from several days of rain and the trench itself had 

11 

12 

13 

14 

15 

lb 

,,.., 

1 s;! 

19 

20 

,.,1 

22 

23 

Because of the danger posed to workers in trenches, Washin!!ton has an extensive set of 

laws and regulations that apply to trenching activities on job sites. For a trench the size ofthe 

one at issue in this case, these regulations require, inter alia, that a system of shores be put into 

place to pressurize and stabilize the soil to prevent a cave-in. Felton and Numrich did place 

shores in the trench in question, but the shoring Numrich provided was significantly below the 

level required by regulat10ns. tor a trench ol Lh18 size, the reguJallons mamJaLed a mm1mum ol 

.lUlU MlUh.c, d1U111:, lllt;l 1v1l);:,l11 U.l lllt;l lltllll,.;ll, u111y LWU w .... , .. i:11,.;LUct.HJ 111:>ldHt;;U. 1V.lUivUVtl1, WIHlv ...... 

addition, while the regulations specify that at least two of the four shores be installed no more 

than four feet above the bottom of the trench, here the two shores actually installed were both 

1 As a general matter, the longer a trench is left "open," the more likely it is to collapse. 
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Also included in Washington regulations is the requirement that a "competent person" 

2 inspect any trenches, the adjacent areas, and any protective system installed in the trenches for 

3 evidence of situations that 4,;ould result in a 4,;ave-in. "Competent person" is a term defined by 

WAC 296-155-650 as someone "who can identify existing or predictable hazards in the 

1a are unsam ary, 1azar angerous o emp oyees. 1e prov1s1on a so 

7 

8 the "competent person" must be made daily prior to the start of any work in the trench and must 

9 be repeated after every rainstorm or other hazard-increasing occmrence. If the "competent 

11 thev must remove an , em lo ees from the trench until necessar recautions have been taken to 

12 ensure their safety. Numrich was the only "competent person" at the West Seattle job site during 

13 the entire project. 

14 On January 26, 2016, Numrich, Felton, and Maximillion Henry (Numrich's other 

15 employee) were at the job site in West Seattle. 'lhis was scheduled to be the last day of work on 

er pressun.: rom e ome ownern o ge 

19 using a Sawzall to cut something down in the trench. A Sawzall is an electric saw that uses a 

20 reciprocating blade driven by a motor. Due to the action of the motor and blade, such a saw can 

22 touchin or embedded in the mmd. 2 

23 
2 Ground vibrations serve to disturb the soil, which makes a trench collapse more likely. 
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Numrich was well aware that Felton's use of a vibrating tool inside the trench was 

2 dangerous and increased the risk of a trench collapse. Moreover, both Numrich and Henry 

3 comnumted on Fellon·s use of the tool and the danger it posed. However, despite being the 

owner of the company, Felton's friend, the person in charge, and the "competent person" at the 

011 rom usmg 110 re-mspec 1e 

7 

8 under approximately seven feet of wet dirt. When Henry discovered the cave-in, he first 

9 attempted to dig down to Felton. When Henry was unable to reach him, he called Numrich and 

11 unable to free Felton in time to save him. The colla se of the trench was so extensive and 

12 complete that-even using industrial vacuum trucks-it took rescuers about three and a half 

13 hours to free Felton's body. 

14 Specific and/or additional facts are included and discussed below as relevant. The State 

15 also incorporates by reference the facts as set forth in the Certification for Determination of 

19 

20 

B. PROCEDURAL FACTS 

The Washington State Department of Labor and Industries (WSDLI) initiated an 

22 discovered that Numrich had violated and/or allowed the violation o numerous safet 

23 regulations at the job site. At the conclusion of this initial investigation, WSDLI cited Numrich 
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l for a number of willful and serious violations and fined him $51,500. Through the subsequent 

2 appeals and complaint reassumption process, Nmmich and WSDLI reached a settlement 

3 agreement whereby the monetary penalties were redm:ed by half (to $25,750). WSDLI's 

4 agreement to such a reduction would usually be predicated upon an employer agreeing to correct 

t!" ...... • ' • • .,... • • • • -- - - • 

., me sarety v1oiauons 10em1neu ourmg me mvesugauon. uowever, oaseu on r-.umncn s 

~nn tlrnt hi?\ nin 11()t m1rmntlv h~vA ~nv An1nlC1VA?>C \;J~T)T J nin nC\t 

8 require such corrective actions as a condition of the settlement. 3 

9 Subsequent to the settlement agreement between WSDLl and Numrich, the case was 

1 - - - , 1 

11 matter. KCPAO concluded that Numrich had potentiallv committed criminal violations of the law 

12 and WSDLI reopened its investigation. KCPAO ultimately filed the charges at issue in this case 

13 (and in this motion) on January 5, 2018. A copy of the Information is attached as Appendix C. 

14 Specific and/or additional facts are discussed below as relevant. 

15 

lb 

,,.., 

1 s;! 

19 

20 

.-,1 

III. ARGUMENT 

1111.:) LUU Kl ;:,11UlJLU Ul'.,l"Oj l'. l"OjlJlVI K H 11·;:, lVlUllUl";:) 1 U Ull'IIVI •·-·- LU Lil" 1 .1 

1 £1. 4 1' T • _L , , l' ,1 ... __ _ 

of his motion to dismiss Count 1. For the reasons discussed below, this court should reject both 

arguments and deny Numrich's motion. 

22 3 At this time, despite what Numrich indicated to WSDLI employees, it appears that he has continuously operated 
l-UKl 1,_,.011Suucuon anu rnm emp10yees smce snoruy aner me semernem agreemem was reacneu. 

23 4 The "DEFENDANT'S MOTTON TO rns1vrrss COUNT 1 (MANSLAUCiHTER) AND lvfRMORANDUM OF 
AUTHORITIES IN SCPPORT THEREOF" was filed on April 30, 2018 and will hereinafter be cited to as "Def 
Memo." 
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l 

2 

3 

4 

7 

8 

9 

10 

11 

12 

13 

14 

15 

10 

,,.., 

1 s;! 

19 

20 

'Jl 

22 

23 

A. THE "GENERAL-SPECIFIC RULE" DOES NOT REQUIRE DISMJSSAL 
UJ< L'UlJN 1 I 

1. Applicable Law 

It is well-established mle of statutory constmction that when a defendant's actions violate 

both a specific and a general statute, U1e defendant should generally be eharged under the fom1er 

, - • , , ~ ~ ~ • - \.. //" u - - ' -· • -·~ ·- • • ·•J - ~~, .. ·1· 

limitations. 

As an initial matter, the rule is only intended to be used in situations in which "the two 

State v. Conte. 159 Wn.2d 797 810 154 P.3d 194 <2007) (cmotin!! In re Estate of Kerr 134 

Wn.2d 328, 343, 949 P.2d 810 (1998)). If the two statutes do not relate to the same subject 

matter and/or can be harmonized, the rule simply does not apply. Id.; State v. Becker, 59 Wn. 

App. 848, 852, 801 P.2d 1015 (1990). Similarly, the rule only applies when the two statutes are 

actually "concurrent." Shriner, 101 Wn.2d at 580. In this eontext, the fact that a specific statute 

contains additional elements beyond the general statute is not relevant to whether they are 

concurrent. ,:nme v. uan1ou11,-;;, 1 wn . .::u .:::i:>, o"t:i 1 . .::u oo.:: p:10.::J. nowever, u1ere ts a 

,,. 1 .1 ,r f'f' • _ L . '1 '\ ,. 1 ,.,. 1 .1 'L .. ..l ~ __ .,_, 

(the fom1er being more specific than the latter); and (2) two statutes that require different 

elements (and are, thus, simply different offenses). As common sense indicates, where offenses 

1 1 ,1 

'' 

(1983). Put another wav, where two crimes have different elements and criminalize different 

conduct, the underlying statutes address different subject matters and do not conflict. 

STATE'S RESPONSE TO DEFENDANT'S 
Jv1OTIONS TO DISMISS COUNT 1 - 7 

Dan Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
Sl6 Third Avenue 
Seattle, Washington 98104 
(206) 296-91)01) 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 33

57151489 

44548178 

For purposes of the "general-specific rule," statutes are concurrent when "the general 

2 statute will be violated in each instance in which the special statute has been violated." Shriner, 

3 101 \Vn.2d 580. As a result, the test for corn;urrency requires this court to "examine the 

elements of each statute to detennine whether a person can violate the special statute without 

8 context, whether the defendant's actions in a specific case violate both statues is irrelevant. 

9 Rather, the question is whether each and every violations of the "specific" statute will 

126 Wn. A . at 808. 

12 Finally, in applying the "general-specific rule" in a specific case, courts must keep in 

13 mind that the rule itself is simply a canon of statutory constmction used to ascertain legislative 

14 intent. 5 See Conte, 159 Wn.2d at 803; Heffner, 126 Wn. App. at 807; State v. Walker, 75 Wn. 

15 App. 101, 105, 879 P.2d 957 (1994); State v. Thomas, 35 \Vn. App. 598, 601-02, 668 P.2d 1294 

19 "general" statute when the more "specific" one also applies. 

20 

, ' 
rosecute one concurrent statute over another im 

App. at 730-32;Fountain, 116Wn.2dat 192-93. 
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l Walderv. Belnap, 51 Wn.2d 99, 101,316 P.2d 119 (1957). In applying this paiticular canon of 

2 statutory construction, however, Washington courts have held it must be used with care since 

3 "the 'general-spedfo.:' rule should be applied to preclude a t:riminal prosewtion only where the 

4 legislative intent 1s crystal clear." Conte, 159 Wn.2d at 815 (emphasis added). 

7 

8 

9 

10 

~. 1ne ·'-.Tenera1-c,pec1nc KUte voes r-.i01: rrec1uue 1ne .::,1.a1:e 1•rom 
~ 

rI _ '""~ l"UHJTI\cU I'Ul 1~n• 
. 

, .. 

"general-specific mle" and that he can only be prosecuted for violating the statute charged in Count 

2. Def. Memo. at 8-13. This argument should be rejected for a number of reasons. 

11 The "general-specific rule" only anolies when two statutes address the same subiect matter 

12 and conflict to the point that they cannot be hannonized and/ or when they are "concurrent.'' Here, 

13 neither is the case. 

14 

15 

lb 

,,.., 

1 s;! 

19 

20 

'Jl 

22 

23 

i. The two statutes do not address the same sub1ect matter and 
do not c:on/lic:l to the ooinl ihal they cannot be harmonized 

As noted above, the "general-specific mle" is a canon of statutory construction that is only 

appueu wnen two stamtes auuress me same suoJect matter anu COlllllCt to me po1m mat mey cannot 

1 1 

to examine the elements of the statutes. If the statutes create crimes with different elements, they 

are simply different statutes that criminalize different conduct and the rule does not apply. 

with criminal negligence, he or she causes the death of another person." Thus, a violation of the 

statutes requires proofthat: (l)the defendant engaged in an act or acts with criminal negligence; 

STATE'S RESPONSE TO DEFENDANT'S 
Jv1OTIONS TO DISMISS COUNT 1 - 9 

Dan Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-91)01) 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 35

57151489 

44548178 

(2) the decedent died as a result of the defendant's negligent acts; and (3) any of these acts 

2 occurred in the State of Washington. RCW 9A.32.070; WPIC 28.05; WPIC 28.06. In the 

3 context of second degrt:e manslaughter, a pt:rson acts with criminal negligence when "'he or she 

fails to be aware of a substantial risk that [death] may occur and his or her failure to be aware of 

evta 1011 1a a reasona e 

7 

8 crime of second degree manslaughter requires proof that the defendant had the mental state of 

9 "negligence" and proof that this mental state specifically related to the risk of death to the 

11 Under RCW 49.17.190 3 , b contrast, a 1ilt of Violation of Labor Safet 

12 Regulation with Death Resulting ifthe person is an employer: 

13 who wilfully and knowingly violates the requirements ofRCW 49.17.060, any 
safety or health standard promulgated under this chapter, any existing rule or 

14 regulation governing the safety or health conditions of employment and adopted 
by the diredur, or any order issued granting a variance under RCW 49.17.080 or 

15 49.17.090 and that violation caused death to any employee. 

19 these acts occurred in the State of Washington. Id. In this context, a person acts willfully6 and 

20 with knowledge "with respect to a [fact, circumstance, or result] when he or she is aware of that 

22 circumstance, or resultj is defined by law as being unlawful or an element of the crime." WPIC 

23 
6 For purposes RCW 49.17.190(3), the requirement of willfulness is satisfied if the employer acts knowingly. RON 
9A.08.010(4); WPIC 10.05. 
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10. 02; RCW 9 A. 08. 010( l )(b ). As a result, the crime of Violation of Labor Safety Regulation with 

2 Death Resulting requires proof that the defendant had the mental state of "knowing" and proof that 

3 this mental slate spt:t:ifil:ally related to violating a health or safoty provision. RCW 49.17.190(3). 

Numrich argues that proof of the mens rea at issue in RCW 49.17.190(3) (willful and 

1e mens rea crmuna 

7 

8 point that the concept of mens rea involves both the level of mental state (e.g. intentional versus 

9 knowing versus negligent) and the object of the mental state (e.g. the intent to do something in 

11 the mental state must be the same. Tims, for exam 

12 degree intentional murder require the same mental state ("intent"), the crimes still have very 

13 different mens rea elements because the mental states are directed at different things-in theft, 

14 the intent is to deprive another of goods or services; in second degree intentional murder, the 

15 intent is to cause the death of another. RCW 9A.56.020; RCW 9A.32.050(l)(a). Similarly, 

19 felony murder the intent is to commit a predicate felony. State v. Armstrong, 143 Wn. App. 

20 333,341, 178 P.3d 1048 (2008). 

22 reco ort of crimes havin mental states with different ob"ects. For exam le 

23 the test for whether one crime is a lesser-included offense of another is very similar to the test for 
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-
l the "general-specific rule." 1 In that context, courts have ruled-for example-that while second 

2 degree manslaughter is a lesser included offense of second degree intentional murder, it is not a 

3 lesser im:luded oITense of second degreefelo~v murder. Gambit\ 154 Wn.2d at 468-69. That is 

4 because the objects of the mental states for second degree felony murder and second degree 

r . . . .,.... . . . . -- - . .., mansiaugmer pmem v1s-a-v1s a 1etony versus negugence v1s-a-v1s a ueamJ are mnerem. 1u . 

c:. r, ~-·,,,~ r,-t,-+ •· ~ ~.- -1 L1 .,, .. ' ' ,-1 L, L' • +1 ~·· "" ""·- ,,,_ ,.1·= . L ;1,-+ 
., 

,..., '-,,".L -~-- -~~~-~-~~-- -~~~~-, -~~- •~- ,,._, --r -•-~~~-~~&...>.:> ~~~ -~~- l,l'l'~ -.L~~~~-~ -.L- ~~ -~~~-i.-•~~- -~~--

7 nrr,r,f r,f r,np rtr,p;:: not tV""'"'""~rilv i'\.:fohli.:h thP r,fl,,=-r Tti . . 

8 Given all of the above, when the coffect analysis of mens rea is properly applied to this case, 

9 it is clear that :tvfanslaughter in the Second Degree and Violation of Labor Safety Regulation with 

10 nP~th l{c,cn1ltino h~vP pntirPlv •·= .. »1,::,n, r,::,n PlPmPnt.: A viobtion ofRC'\:V QA 1? 070 rPnnirP, 
- .. . 

11 proof that the defendant negligently caused a risk of death to the decedent. In this context, whether 

12 or not the defendant violated a statutory duty may be relevant to that issue,~ but proof that he or she 

13 had any specific mens rea vis-a-vis such a violation is not required. On the other hand, a violation 

14 of RCW 49.17.190(3) requires proof that the defendant knowingly violated a health or safety 

15 provision. No proof is required that the defendant had any specific mens rea vis-a-vis the risk of 

lb ctt:alh to the decedent. :atus, not only ao the two statutes have aI/}erent Levels o/ mental slate, 

,,.., , 
' 

, , .- .. . . ,, . ,, 
i tri.;y rnAvv 1r,<,1nUI :Jl(,Hv0 UlUL Uf c., wUUUL UIJ]"-'' t;rJL Lrtlr,5,~. 1 lllU., ct::i U.l:>'-'U::i:C.'-'U. dUU n., Wll\;ll Llll::i l::i lll'-' 

1 s;! ---- +1.- --.-o --- Al ~-~ ,l'PC' :\a~ -~~•,1+ +hA Al~•-~•-+~ -CDf'\Ul AO 1'7 10(1/'l\ ~-~ ·-, -~ ·- - _, - -···- -·· -· - -· ·-·- --· -•~ - • - ~w• -, -• - - - -·~ ~~· - ·- .. ... ,. / -· -

19 different than the elements of RCW 9A.32.070 and proof of the fonner does not necessarily 

20 prove the elements of the latter. 

'Jl 
7 Both compare the elements of two offenses to determine whether proof of the elements of one cnme necessarilv 

22 establishes proof of all of the elements of another. State v. Workma11 90 WrL2d 443, 447-48, 584 P.2d 382 (1978); 
ne1111er, 1.:;o vvn. 1-1.pp. m ovo, 

23 8 \Vhether a defendant hreached a statutorv dutv is relevant to whether he or she acted with criminal ne2forence hut 
is not conclusive on the issue. State v. Lopez, 93 \Vn. App. 619,970 P.2d 765 (1999). 
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l Moreover, the laws are directed at different conduct. Read as a whole, the gravamen of 

2 the crime of manslaughter is that the defendant negligently caused the death of another. In 

3 contrast, the gravamen of RCW 49.17.190(3) is that the defendant knowingly violated a health or 

4 safety regulation and that an employee happened to die as a result. While this distinction may be 

t!" • • ' • • ' • .. • .,.,. • 

., suoue, ns existence anu unponance 1s uemonstrmeu oy consrnenng me po1ms 01 me respecuve 

. . 

8 conjunction with RCW 49.17.180) is to require employers to know and follow applicable health 

9 and safety requirements. As this case demonstrates, there may be times where a given 

11 committed two different crimes. Numrich points to no le2islative historv and provides no 

12 compelling analysis indicating any intent on the part of the Washington Legislature that, in that 

13 conte:x1, the State should not be able to prosecute such a defendant for both. 

14 Given all of the above, RCW 9A.32.070 and RCW 49.17.190(3) are different statutes that 

15 create different crimes with dit1erent elements that criminalize different conduct. As a result, 

10 the ·-general-spe..:111c rule simply does not apply to them. 

,,.., 
i Jl. 

1 s;! 

19 applied when two statutes are "concurrent." The two statutes at issue are not. 

20 noted above, statutes are concurrent only when the "general" statute is necessarily 

22 violate the latter without violatin2 the former then the statutes are not concurrent and the 

23 "general-specific rule" does not apply. Chase, 134 Wn. App. at 802-03; Heffner, 126 Wn. App. 
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at 808. Numrich has identified RCW 49.17.190(3) (Violation of Labor Safety Regulations with 

2 Death Resulting) as the specific statute and RCW 9A.32.070 (Manslaughter in the Second 

3 Degree) as the general. A.nd here, despite Numrid1's assertion to the contrary,9 it is certainly 

possible to violate the "specific" without violating the "general." 

1e ana ys1s m e previous sec 1011 

7 

8 not required to prove that the defendant willfully and knmvingly violated a health or safety 

9 regulation. 10 RCW 49.17.190(3), in contrast, requires the opposite-the State must prove that 

11 that the defendant acted with criminal ne li ence vis-a-vis the risk of the decedent's death. This 

12 difforence in elements between the two statutes in and of itself demonstrates that it is possible to 

13 violate RCW 49.17.190(3) without also violating RCW 9A.32.070. 

14 Moreover, the fact that it is possible to violate the fonner without violating the latter is 

15 also demonstrated by consideration of at least three hypotheticals. 

irs , an emp oyer mg crew wur mg on a mu 1-s ory cons rue 10n 

19 generally do-remove their hard hats whenever there is no potential exposure to the danger of 

20 

22 

23 

9 Def. Memo. at 11. 

iven the elements of the crime. Chase, 134 Wn. A 
specific facts of the instant case are irrelevant to that determination. 
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flying or falling objects. On a given day, although he knows that the regulations require it, he 

2 does not provide hard hats to all of his employees because he does not expect anyone to be doing 

3 any work that crnales the potential for flying or falling objects and he expects lhal his crew will 

not wear them anyway. The employer does not realize, however, that the workmen of a different 

oo s unsecure ay. 

7 

8 fractured skull. 

9 Second, the employer/foreman of a logging crew knows that, under WAC 296-54-51160, 

11 o erate a chain saw and to ensure that his em lovees actuallv wear them. At the end of a da s 

12 work, an experienced employee notices that one more cut with a chainsaw needs to be made and 

13 heads back to a log to make it, shouting a quick explanation to the employer as he goes. In his 

14 haste, the employee, who has already removed his chaps, fails to put them back on. The 

15 employer does not notice that the employee has removed his chaps, but-knowing that the 

emp uyee is expenence e um.: more cu oes nut ac ua 

19 In both of the above hypothetical scenarios, the employer-defendant would clearly have 

20 violated RCW 49.17.190(3). In both the defendant was the employer of the decedent, willfully 

22 

23 
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result. However, given the particular circumstances, no reasonable person would conclude that 

2 either defendant had acted V<'ith criminal negligence in the sense that he failed to be aware of a 

3 substantial risk that death would o..:..:ur and his failure ..:onstiluted a gross deviation from the 

standard of care that a reasonable person would have exercised. As a result, neither defendant 

7 

8 to trial, Numrich will almost cei1ainly argue that, while he violated RCW 49.17.190(3), he did 

9 not violate RCW 9A.32.070. And he will be allowed to make that argument precisely because it 

11 Des ite the above, Numrich asserts that it is im ossible to violate RCW 49.17.190 3 

12 without also violating RCW 9A.32.070. Def. Memo. at 10-11. Numrich's argument, however, 

13 suffers from three fatal flaws. 

14 First, Numrich's entire argument is premised on the assertion that, because "knmving" is 

15 a higher level mental state than "criminal negligence," proof ofthe mens rea element in RCW 

m.:cessan y prove e mens rea e emen o emo. a 

19 are aimed at different objects-in one statute the mental state must specifically be about the 

20 violation of a health or safety regulation, in the other the mental state must specifically be about 

22 Second Numrich claims that "in each and everv case that a erson wilHhll or knowin l , 

23 fails to comply with the mandates of WIS HA, it can be said that the employer has engaged in 
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l negligent conduct or a gross deviation of the standard of care." Def. Memo. at 11. But this 

2 incorrectly conflates two separate things. Whether or not an employer has violated his duty of 

3 cam towards his t)mployees is a separate question than whether or not a person has violated the 

4 standard of care that a reasonable person would exercise to prevent the substantial risk of 

., wroni:;iu1 ueain. A.S noreu aoove, wnue a uerenuanr s oreacn 01 a sra1uwry uury 1s re1eva1n LO me 

• '" , ", .1 .1 

7 ~And11~iv8 on th"' 1-'"""' T .nnA7 0~ Wn Ann hl () .. 
8 Finally, Numrich asserts that "[i]t is impossible to envision a case where a defendant 

9 might be guilty of [violating RCW 49.17.190(3)] but acquitted of the more general manslaughter 

11 hvpotheticals above indicate, such a scenario is certainly possible. 12 

12 Moreover, Numrich's argument on this point conflicts with his likely trial dete:nse. As 

13 noted above, should this case go to trial, Numrich's defense will almost certainly revolve around 

14 the argument that, although is guilty of Violation of Labor Safety Regulation with Death 

15 Resulting, he is not guilty of Manslaughter in the Second Degree. And, ,vhile the State believes 

10 that Numnch 1s actually gmlty ol both, he will b1; allowed to maKe that argument pre1.ase1y 

1 • 1 111 • 1 1 P ,11 r- •,i 1 •1 .,. 13 ,,...... 
V\ilLllUUL Uvllll':, 1:,u11ty Vl Lllv li:Ulvl. lH'-' 

1 s;! 1 

19 is a legal impossibility. 

20 

'Jl 

22 12 i\nd, as noted above, the fact that such hypothetical scenarios could occur in and of itself shows that RCW 

23 

;,J;.,.:,.::,,vov anu K'--""' "t7. l 1. 1::-v\-') are not concurrent anu, mere1ore, mm me genera1-specinc rUie· uoes not app1y. 

13 Tt seems hevond auestion that were the State to move to nreclude Numrich from makin2: this anmment as trial he 
would vehemently and strenuously object Yet that is the logical and necessary corollary of the argument he 
advances in his current motion. 
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l Given all of the above, RCW 9A.32.070 and RCW 49.17.190(3) are not concurrent 

2 within the meaning of the "general-specific rule" analysis. As a result, the mle does not apply to 

3 them. 

4 

7 

8 

9 

10 

11 

12 

13 

14 

15 

lb 

,,.., 

1 s;! 

19 

20 

'Jl 

22 

23 

b. Application of the "general-specific mle" in this case would 
violate more applicable canons of' statutory construction 

• 1 1 1 1 • P' 1 • • r' 

- -·· - • - . ·-t;, • ·- - ··- • ., r .. -

State from charging a more ''general" statute when a more "specific" one also applies. C:ot1te 

159 Wn.2d at 803; Heffner, 126 Wn. App. at 807; Thomas, 35 Wn. App. at 601-02; Danforth, 97 

...... """"" ---, , .... ._ .... """"" ___ ,..., , ,-- ....... _,. ... ..,, ··.1·',t"··,.; ··= ···,.; 

of statutorv construction it must be keot in mind that the fundamental ournose in doin2: so is to 

give effect to the intent of the Legislature. In re Estate of Holland, 177 Wn.2d 68, 75-76, 301 

P.3d 31 (2013). Moreover, Washington courts have expressed that the "general-specific rule" 

must be used with particular care and that it should be "applied to preclude a criminal 

prose~ution only where the legislative intent is c1yslal clear." Conte, 159 Wn.2d at 815 

( emphasis added). Particularly given this context, the "general- specific mle" must be used in 

conJuncuon wttn omer prmc1p1es 01 stamwry construcuon, mcmumg me genera1 ru1e mat a coun 

.~ .L ._1 _ ~ , 1 ... L ,._ £. .1C:11, ._1 , , _ • ~ . , . __ • , , 
-----------.. >c..>"' -r1-,,.1. . .,v .,_..__._ __ ....,...._..._._.ll,_._..,~-----.....,,---1 .,..._..._"""_ '-J->JL_.__ .. _.__,,__._...__L~ _..._.L_ . .:, ... - .... .- .. .....,, ... J' P..,".l.r""-"'"•:'>'-' _ _._..._ ___ _,;_.__.__.._, .....,,., .. ., ,__,,__,i_J' "-'~~y..L'-'•~.:, 

legislative intent and must avoid interpreting statutes in a way that leads to unlikely, absurd, or 

strained results. See In re Marriage of Kovacs, 121 Wn.2d 795,804,854 P.2d 629 (1993); City 

1" ,1 ', .,._...., 

theoretically be applied to RCW 9A.32.080 and RCW 49.17.190(3), Numrich's motion should 
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l still be rejected because applying the rnle to these statutes would undercut the statutory purpose, 

2 thwart the intent ofthe Legislature, and lead to absurd results. 

3 

4 

7 

8 

9 

10 

11 

12 

13 

14 

15 

lb 

,,.., 
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20 
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22 

23 

i. Applying the rule as Numrich advocates would undercut the 
purpose of the statutes and thwart legislative intent 

RCW 49.17.190 is part of the Washington Industrial Safoty and HeaUh Ad of 1973 

,_ C',1 • 1 I ,1 

".) - ".l .;- --w --· -- ~- H b'.J • - - 1.-~ - - --· ~~- .,~., .. :, 

,:inv l'!llfAtv c,r hA-:i Ith d,:incl -,,·cl nrc,n111l C<J'.ltAcl nnclAr thi!s drnntAr m,v ffl,il'!tin er n11A c,r 
., ~ ... '•·•·' ... 

regulation governing the safety or health conditions of employment and adopted by the 
director, or any order issued granting a variance under RCW 49.17.080 or 49.17.090 and 
that violation caused death to any employee shall, upon conviction be guilty of a gross 
misdemeanor and be punished by a fine of not more than one hundred thousand dollars or 
.... .J ····1i .... ...,... .., ""'...,..,.., ....... . 

This lrumua2:e is nearlv identical to 29 U. S.C. 666( e) of the federal Occuoational Safetv and 

Health Act (OSHA) which provides that: 

y• r 

Any employer who willfully violates any standard, rule, or order promulgated pursuant to 
section 6 of this Act, or of any regulations prescribed pursuant to this Act, and that 
violation caused death to any employee, shall, upon conviction, be punished by a fine of 
not more than $10,000 or by imprisonment for not more than six months, or by both; 
except that if the conviction is for a violation committed after a first ,.;onviction of such 
person, punishment shall be by a fine of not more than $20,000 or by imprisonment for 
not more than one year, or by both. 

1ne express 1egis1mive nisLOry oi'-vh.:-:,iiA 1s extreme1y snon anu uoes not uiscuss tne 

1 , • .1 , , , 1 ·-· n.rnu AC\,,.., 1C\/\ Tl ,1 ;.1 .L. _:i· ,,. , •• ;.L 
1.,.1__.__.__._.,.__.__,,__._ _ _._ >J......._ _____ ..._...,,_.__._...,. .I__I_J_ ...._,.___.. \''I' '-". _I._ J. _I_-""'-""• ...._....__.,_.__._ _ _._, -------- '-'-"--"-..LJ _..._.._, __ .._,...,._._.._..._.__._ _.__.__._ _ _._ ___ _ 

legislative history deals with the need to ensure that Washington's statutes would be at least as 

effective as OSHA in order to ensure that Washington had an approved OSHA State Plan that 

--, .1 _j • - • ,J £". _j .I T- J. . 

1973); See also RCW 49.17.010. As a result, many of the provisions ofWISHA are worded 

very similarly, if not identically, to those in OSHA. In this context, where the provisions of 
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WISHA are identical or analogous to corresponding OSHA provisions, Washington courts will 

2 look to federal decisions, as the Washington Legislature's intent would be identical to 

3 Congress's. Clark.t: v. Shordine Sch. Dist. No. 412, King Cly., 106 Wn.2d 102, 118, 720 P.2d 

793 (1986); Fahn v. Cowlitz County, 93 Wn.2d 368,376, 610 P.2d 857 (1980). 

ongress passe , 1 s 111 en was o assure so ar as poss1 e every wor ·mg 

7 

8 remedial statute, its provisions must be liberally construed to protect the health and safety of 

9 Washington workers. Adkins v. Aluminum Co. of Am., 110 Wn.2d 128, 146, 750 P.2d 1257, 

11 36, 329 P.3d 91 2014; 114 Wn.2d 454, 788 P.2d 545 1990 . 

12 Prior to the enactment of OSHA.JWISHA, state prosecutors were free to bring felony 

13 charges against employers under existing state laws criminalizing, inter alia, homicide and 

14 assault. In this context, a review of the legislative history for OSHA (which is the basis for the 

15 identical language in W ISHA) provides no indication that Congress intended to limit or preclude 

prosecu 10ns un er ex1s mg s a e cnmma co 

19 standard applicable to a recognized hazard which could result in such a misfortune." s. REP. NO. 

20 91-1282, at 9 (1970), reprinted in SENATE COMM. ON LABOR AND PUBLIC WELFARE, 92ND CONG., 

22 the Senate noted the im rotection than under existin law where 

23 "individuals are obliged to refrain from actions which cause harm to others." Id. 
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If Congress had intended OSHA to make employers less criminally liable than under 

2 existing law, Congress would have said so. Instead, Congress has said precisely the opposite. In 

3 1988, the House Committee on Government Operations submitted a report, entitled "GETTING 

AWAY WITH MURDER IN THEW ORKPLACE: OSHA's NONU SE OF CRIMINAL PENAL TIES FOR 

8 charges against employers for acts committed in, or related to, the workplace. The Committee 

9 stated: 

11 

12 

13 

14 

15 

19 

20 

22 

23 

law. 

Nothing in [OSHA] or its legislative history suggests that Congress intended to 
shield employers from criminal liability in the workplace or to preempt 
enforcement of State criminal laws of general application such as murder, 
manslaughter, and assault. 

workplace injuries and fatalities as criminal acts. 

Id. at 9-10 (quoted in People v. Hegedus, 432 Mich. 598,623 n.25, 443 N.W.2d 127 (1989)). 

against employers following workplace fatalities. Indeed, all evidence of legislative intent is 
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l precisely to the contrary. In this context, there is no support for Numrich's argument that RCW 

2 49.17.190(3) precludes him from being prosecuted for second degree manslaughter for Felton's 

3 death. Rather, sut:h a ruling from this t:ourt would run diredly rnnlrary to the dear intent of the 

4 Legislature. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

lb 

,,.., 

1 s;! 

19 

20 

...,1 

22 

23 

ll. npptving me nue as 1vumncn aavocates woum teaa w 
1 1 1 

:.Af.?a.114,f C,,t f t,;;.)hl :i::, 

construed in a manner that leads to strained or absurd results. State v. Larson, 184 Wn.2d 843, 

851,365 P.3d 740 (2015); Becker, 59 Wn. App. at 854. Three hypothetical examples 

nrosecuted under RCW 49.17.190(3) and not RCW 9A.32.070. Because the aonlication of the 

"general-specific rule" he advocates would lead to such absurdities, his interpretation must be 

rejected. 

First, woven into the very fabric of OSHA and W lSHA is a recognition of the power 

dynamit: at play in the employer-employee relationship and the general responsibility of 

employers for their employees, including the responsibility to provide reasonably safe and 

neauny worKmg conurnons 10r me peop1e u1ey emp1oy. AS 1,mmncn mmseu conceues, 

__ I _ . , •-- HT .L" ·-'- L ·- ,.l __ ..__ "_ • .•, ' •• .", ,t_ . ..1 __ , n. f' Lf ·-'- 11 T. 
_ _.__.__,,_t'_._""-"'".,"f'-'.I.•~ _1_.1..1_ ·vy - _.__.__ - "'--~-J '\.J-1. ---'-' ._._..._. - ._._.....,. _ _..__.__...__._ _...__.__,,_r_.._"'"'".,Y--•~- ~-_._ ... ~_..._...__._..._.....,,. -- _.__.__ ...__..__._ 

contrast, no such similar responsibility or duty exists between two unrelated strangers. In this 

contexi:, the application of the "general-specific rule'' advocated by Numrich would lead to the 

't. ' 1 .1. .l 
.. I 

charged with a felony but a person who knowingly violated a saf etv re2Ulation which led to the 
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l death of an employee-a person for whom he did have responsibility and towards whom he did 

2 owe a duty of care-could only be charged with a gross misdemeanor. 

3 Second, and similarly, many workplace safety regulations protect the public as well as 

4 employees. In that context, it is entirely possible that an employer's actions could lead to the 

t!" ..... .. ,..,. .. • .. - • • • 

., ueam 01 oom an emp1oyee anu a 11011-emp1oyee memoer 01 me puouc at iarge. 111 mts suuauon, 

~ of '•·•·' ,., 

8 for the death of one person (the non-employee), but only with a gross misdemeanor for the death 

9 of the other (the employee). 14 

10 Fimillv hv it<;, ,mm tPrrn'-1 Rf'\M AQ 17 110(1'\ ~nnliP'-1 onlv mhPn ~ knmxrino- viobticm nf ~ 

11 safety re21.1lation leads to the death of an employee. Under RCW 9 A.36. 031 ( 1 )(f), a person is 

12 guilty ofthird degree assault-a felony-if he or she "with criminal negligence, causes bodily 

13 hann accompanied by substantial pain that extends for a period sufficient to cause considerable 

14 suffering.'' In this conte:x1, the application of the "general-specific rule" advocated by Numrich 

15 vrnuld lead to the absurd result that an employer who knowingly violated a safety regulation 

10 could be charged with a lelony 11 the v10lal10n resulted ma work.er bemg mJurect amt surv1vmg, 

,,.., 
1 11 1 • 1 •r-,,1 11 1 

i 

19 All three of the above are classic examples of the type of absurd results that this court 

20 must avoid in construing statutes. Since all three flow logically and inexorably from Numrich's 

'Jl 

22 

23 
14 This assumes, of course, that there was proof of the different mens rea elements of RCW 9A.32.070 and RCW 
49.17.190(3). 
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c. Courts in other states have rejected Numrich's argument 

2 As noted above, the Washington Legislature chose to enact WIS HA in order to avoid 

3 federal prnemption by ensuring that Washington's worker protection statutes were at least as 

effective as OSHA. Every other state has had to face a similar choice and the nation is roughly 

8 HEALTH LAW§ 3.10, at 71 (2015). The issue raised by Numrich-or a close analogy thereof-

9 has been addressed and rejected in states both with and without approved OSHA State Plans. 

11 exam le, the court dealt with an ar 1ment virtuallv identical to Numrich's in He edus, 432 

12 Mich. 598. In Hegedus, an employee of a company died due to carbon monoxide poisoning 

13 while working in a company owned van. Id. at 602. The State's theory of the case was that the 

14 poor condition and maintenance of the van allowed exhaust to leak into it and kill the decedent 

15 ld. The State charged the defendant-a company supervisor-with involuntary manslaughter 

19 provisions ofMIOSHA (Michigan's approved OSHA State Plan) or OSHA because they 

20 preempted the "general statute." 

22 

23 
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The Hegedus court roundly rejected this argument and held that prosecution of the 

2 defendant for involuntary manslaughter was not precluded or preempted. Id. at 625. The court 

3 noted that: 

7 

8 

9 

11 

12 

13 

14 

15 

[T]here is a "legitimate and substantial purpose" on the part of this state, apart 
from regulating occupalional health and safdy, in enforcing its criminal laws 

. 
specific safety and heal1h hazards connected with their occupations, the state is 
concerned with protecting the employees as "citizens" from criminal conduct. 
Whether that conduct occurs in public or in private, in the home or in the 
workplace, the state's interest in preventing it, and punishing it, is indeed both 

Id. at 613-14. The court, therefore, concluded that: 

sa 1s y e e e111en s o a a er cnme, 1e s a e ias c osen, m a va 1 

exercise of its police powers, to pursue this matter under its own criminal laws. 
We cannot construe OSHA, the stated purpose of which is "to assure so far as 
possible ... safe and healthful working conditions and to preserve our human 
resources," as a grant of immunity to employers who arc responsible for the 

eat s or serious mJunes o t eir emp oyees. 

Courts in states without a roved OSHA State Plans have overwhelmin 1 reached the 

19 same conclusion. The Illinois Supreme Court, for example, rejected this argument and held that 

20 the state had the power to enact and enforce its traditional criminal laws in this context in order 

22 (1989). New York and Wisconsin reached similar results in People v. Pymm, 151 A.D.2d 133, 

23 

(1988), respectively. 

~lAUns Kb~t'Ul~~r, lU lJhl'hNlJAN l '~ 
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l In sum, at least seven states have addressed either :-Jumrich ·s argument or the federal 

2 preemption variation on it. And every state except Texas has rejected it. Mark A. Rothstein, 

3 OCClJPATI0NAL SAFETY AND HEALTH LAW§ 3.3, at 64-66 (2015). 

4 As previously noted, WISHA essentially wholesale imported the OSHA framevvork-

t!" .. ... • .. • • --- • ,.. ..... .. .. 

.., mcrnumg me 1eg1s1auve mrenr-nno vv asnmgwn 1aw. A.Sau 01 me aoove uemonstrate, 

: .. AQUA 

7 or 

8 workplace fatalities. Similarly, the Washington Legislature did not intend that RCW 

9 49.17.190(3)-the WISHA analogue of 29 U.S.C. 666(e)-would preclude prosecution for 

11 

12 

13 

14 

15 

lb 

,,.., 

1 s;! 

19 

20 

'Jl 

22 

23 

d. None of Numrich's additional annnnents warrant a different 
outcome 

Beyond those addressed above, Numrich makes a few additional assertions in support of 

his "general-specific rule" argument. None, however, are persuasive. 

First, Numrich asserts that RCW 49.17.190(3) "has a significantly higher mental state 

than the general manslaughter statute." Def. Memo. at 11 ( emphasis in original). From this, 

1, umncn ciauns. one can m1er a 1eg1siauve mtent mat prosecmors not oe auoweu to cnarge 

-- .1 _, .•--~-·--,1•1 ••, T..J TT ._.,L",. _,. I' '1 A , • __ ;,. •. 1 
_._.L_.__ .. ._.. ________ _.__ .._ ..._,._,_ _ _..__._ _._...__.__,,_.,i_ ____ _..__.__..__.,.,_,..._, _...,. 

discussed above. the question of mens rea involves an analysis of both the level of the mental 

state and the object of the mental state. In that context, one statute can only tmly be said to have 

"1-. 1 -· 0 

n. 

result, Numrich's starting premise is flawed-despite his assertion to the contrary, RCW 
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l 49.17.190(3) does not have a higher mental state than RCW 9A.32.070. Rather, the two statutes 

2 simply have difforent mens rea elements. 

3 Moreover, even where lhis not the case, Numrich's argument on this point still comes 

4 down to a question of statutory interpretation. Here, as discussed at length above, the intent of 

t!" - • • .... - • ' ., me Leg1s1amre \,Vas c1eany not to umn me aumorny 01 me .:,tate LO onng mansiaugmer cnarges 

/ • ,1 .1.-1· " 

7 Ot1f\ 

8 Second, Numrich argues that the decision in Danforth supp011s his position. Def. Memo. 

9 at 11-12. But this is also incorrect. As an initial matter, while the analysis used in one '·general-

..I. ._.. - _._ .I_ - -

11 case is necessarily limited to the two statutes in question (because all of the analysis is ultimately 

12 about whether the rule applies to those two statutes). In that contexi, the holding in Danforth-

13 that when a defendant escapes from work release the State can only charge under RCW 

14 72.65.070 and not under RCW 9A.76.110-is irrelevant in this case. 

15 'lhe analysis in Danforth, in contrast, actually supports the State's position"' 'lhe 

10 lJanlorth court summanze<.l the reason lor its ctec1s1011 as bemg based on ··sound prmc1ples ol 

1 s;! 

19 

20 

'Jl 

22 

23 

.:>. 7 I VV 11 • .::,u dL .::..J7 • .ll.,_,I.._, u,.:, 

rule" does not apply to the two statutes at issue in this case. 

Finally, Numrich argues that WISHA creates a "comprehensive and unified statutory 

.;;J ... . . ..,.. ' • • , - , 

infer a leP-islative intent to have RCW 49.17.190(3) be the exclu«ive crime that mav be charned 

1
~ It is precisely for this reason that Danforth is cited repeatedly above. 

STATE'S RESPONSE TO DEFENDANT'S 
Jv1OTIONS TO DISMISS COUNT 1 - 27 

Dan Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-91)01) 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 53

57151489 

44548178 

l in situations such as those presented in this case. Id. at 6-8, 13. This argument must also be 

2 rejected. As an initial matter, as repeatedly noted, the issue of legislative intent is addressed at 

3 length above. Here, there is no indication of any intent-either explidt or implicit-on the part 

4 of the Legislature to do any such thing. Rather, every indication is that the Legislature intended 

., w lk>Hf\.. anu Kl..., w "1"7. l 1 .1:tut-' J ro expanu, nor 11mn, me t001s ava11a01e to me ,nme oy provtumg 

7 cfot11tAc l'iiii not :innlv . . . 

8 In addition, arguments very similar to :'-Jumrich's have been addressed and rejected by 

9 courts in other states. In Hegedus. for example, the defendant argued that the length and scope 

. -

11 "occupv the field" and preclude prosecution under other statutes. The court thorou!!hlv reiected 

12 this assertion, noting: 

13 The sheer length of the act, in our view, merely reflects the complexity of the 
subject matter. When considered in the conte)<..1 of that subject matter, the act's 

14 apparent comprehensiveness is not surprising. As the United States Supreme 
Court staled in New York Dep'l of Social Services v. Dublino, 413 U.S. 405, 415, 

15 93 S.Ct. 2507, 2514, 37 L.Ed.2d 688 (1973), "1he subjects of modem social and 
regulatory legislation often by their very nature require intricate and complex 

10 responses lrom Congress, but without Congress necessanly mlenctmg its 

,,.., 

1 s;! 

19 

20 

'Jl 

22 

23 

enactmem as me excms1ve means 01 meeung me proo1em .... 

r. 1 1 .:I .. L .• • _L , , £>CHT A ' , P . £'.. , .1 'T'L ~->c..>r_._.,_, _._.,"--" _.__...__._b..,1 _._ _.__._...__ .,_,,_,._.....,_._ """"-"'c:;r--_..__..__.__.~,;:,-, ~-_,.__..._,__ ...._ .1.:, _1_...t.-.1. _.__._ ....,,_._.__._ .1. • ..,,_ _.__.._ 

••~~ .l~+~-~~~ -4" r'IC'U A lo --~.,;~ • ~-o 4"-- __ ;_;_~J --~~Jt;Aa ;a kn+ ~-~ Av~•-~IA -4" 
·~-,,- ·.t' ,,~ ·-- - 1~· ~~ •.. ·~, ,., ,, - -~ 1·-··-~---· .. -~ i ~· 

the incompleteness of the act as a whole, and serves to answer the defendant's 
second argument, that the inclusion of such sanctions within the act evidences 
Congress' intent to preempt at least that po1tion of the occupational safety and 
health field. The act itself contains only a few very minor criminal sanctions that 
~ 1 .:11. 1--- •.:t+~~ ~~ ~ --1. '.- .:I ~1. -~' ~ TL-.:1--<' 

_,,.l ~~ •~ - T •-- •• T - ~· - . ~ 0 

1 '7/,_,\ 16 .. ,,;1r.,1 _.;._J,,j;,__ "r. ,_,_ ,'.r;,, (1QU A ,, .. ...,,1 .. -A Jh,,J 1•Lw ,11' '.tt .,.., 
,, L 

PtnnloV"'"'''-' f1p,:ifh ;._, nnn;ch,:ihlP l-.. r.nlv nn tr. civ .. "' ;, 
.. - .&. - - ... .. 

violation that "onlv" seriouslv iniures an emnlovee carries no criminal nenalties at 
all. A violation of the general-duty clause of§ S(a), even if it results in death, also 

16 29 USC 17( e) was subsequently re codified as 29 USC 666( e). 
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carries no criminal penalty. 1lms, as the Illinois Supreme Court concluded in 
cmcago Magnet w ue, supra: 

"[I]t seems clear that providing for appropriate criminal sanctions in cases 
of egregious comlud causing serious or fatal injuries to employees wa:,; 

not considered. Under these circumstances, it is totally unreasonable to 
conclude that Congress intended that OSHA's penalties would be the only 
sanctions available for wrongful conduct which threatens or results in 
serious pnys1ca1 1113ury or oeam to worKers. !Q:., 1..:..0 111.uec. at -:J..:....:.., -:J.J'+ 
'l. T T7 ,... 1 r. ,..._ 

n.1..:, . .;,u a.L 7Vt • 

. - - . ··-.. , ., .. __ "--· ., . -··r 

Here, the points raised by the HPo-Prlm, court regarding OSHA and its criminal provisions 

apply with equal force to \,VIS HA and RCW 49.17.190(3). While WIS HA is lengthy and broad, 

its breadth eauate to it beim! comorehensive or comulete ( or even indicate that is intended to be 

so). And, despite Numrich 's claims to the contrary, that is particularly the case when it comes to 

WISHA's criminal provisions. As with OSHA, WISHA contains only a very few minor criminal 

sanctions that can hardly be said to compose a comprehensive and exclusive scheme. 17 And, 

under these circumstances, it is wholly unreasonable to conclude that the Legislature inkmled 

that WISHA's penalties would be the only sanctions available for criminal acts that result in the 

emp1oyee ueams. 

n 

VIOLATE HIS RIGHT TO EQUAL PROTECTIOJ\ 

Numrich also argues that prosecuting him for manslaughter violates principles of equal 

-~ 1 ") 1 .1 7' T. L 1 

r r • 

23 17 The hvnotheticals raised in the section ahove addressim1: ahsurd results hi2:hli2ht iust a few of the areas in which 
\NISHA self-evidently fails to comprehensively or completely address possible criminal behavior. 
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on a ,vorkplace fatality even though he cannot have been the first to have committed the crime. Id. 

2 Kumrich fails to provide any citation to legal authority or analysis that further characterizes his 

3 motion or explains how that fad is reh:vant to a daim of an equal protedion violation. However, 

while he does not label it as such, based on the reference to others not being prosecuted for the same 

o ense, 1 a e 1a5 engagmg 111 improper se ec 1ve 

7 

8 manslaughter for causing Felton's death does not constitute an unconstitutionally selective 

9 prosecution that violates his right to equal protection. 

11 a ear to be the first and-so far-only instance in Washin on in which an individual defendant 

12 has been charged with a felony offense for having caused the death of an employee in a 

13 workplace incident. Def. Memo. at 5-6. What Numrich fails to point out, however, is that the 

14 filing of such charges in this case is hardly unique in the United States as a whole. Rather, the 

15 State's decision to charge Numrich ,vith manslaughter is in keeping ,vith the nationwide trend to 

or examp e, o a num er o cases m e as 

19 collapsing trenches. 18 If the scope is expanded beyond the specific contexi of trench collapses 

20 to other workplace fatalities, the examples of such charges become too numerous to mention 

22 

23 

manager, were found guilty oflnvoluntary Manslaughter and multiple counts Violating a Safety or Health Order 
Causing Death after an ernplovee was killed in a trench collapse); CornrnonwealiJj v. ~A~e b Pr 1- Att 

· 7th r erg, osecu mg omey 
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here. State and local prosecuting authorities nationwide have made it clear-by both their 

2 actions and their words 19 -that the investigation and charging of criminal behavior in the context 

3 of workplace injuries and deaths is a new criminal j uslfoe priority. When viewed in this light, it 

can hardly be said that the State's decision to file these charges against Numrich makes its 

11111 so se ec 1ve as o imp 1ca e equa pro ec 1011 concen1s. 

7 

8 prosecution is presumed to be undertaken in good faith" 20 and "prosecutors are vested with wide 

9 discretion in detemlining whether to charge suspects with criminal offenses. ''21 In exercising this 

11 64 Wn. A . 417,421,824 P.2d 537 1992 . 1hese 

12 factors include "consideration of the public interest involved, the strength of the State's case, 

13 deterrence value, the State's priorities, and the case's relationship to the State's general enforcement 

14 plan." Id. In this conte:x..1:, 

15 LtJhe exercise of a prosecutor's discretion by charging some but not others guilty 
of the same crime does not violate the equal protection clause of U.S. Const. 

so ong as e se e\; 1011 was no 

www.bostonherald.com/topiclk:evin otto (J\Aassachusetts: defendant, owner of a drain pipe company, charged with 
two counts of manslaughter after tvm employees were killed in a trench collapse); People v. Fonnica, 15 Ivlisc. 3d . . . 

negligent homicide after two employees were killed in a trench collapse); People v. Cueva, N.Y. Sup. Ct., No. 
19 01971-2015 and"'-"-'='-'-'-~="'·N.Y. Sup. Ct. No. 01972-2015 (New York: defendants, the foreman and 

construction supervisor for two construction companies, convicted of negligent homicide after two employees were 

20 killed in a trench collapse). 

pn 

22 Worker Death Cases (Iviarch 9, 2018) at https://www.corporatecrirnereporter.com/?s=rena+steinzor 

20 

23 
21 Entz, 59 Wn. App. at 119 (citing State v. Judge, 100 Wn.2d 706, 713, 675 P.2d 219 (1984). 

Dan Satterberg, Prosecuting Attorney 
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,,.., 

1 s;! 

19 

20 

'Jl 

based upon an unjustifiable standard such as race, religion, or other arbitrary 
c1assmcat10n. 

State v. Judge, 100 Wn.2d 706, 713, 675 P.2d 219 (1984) (quoting Oyler v. Boles. 368 U.S. 448, 

456, 506, 82 S.Ct. 501, 7 L.Ed.2d 446 (1962)). A defendant claiming an equal protection 

violation warranting dismissal on these grounds bears the burden of establishing both thal lhe 

p 1 • 1 11 1 • 1 1 1 • 1 
VlllVl\.i\:illl~lll,. ...,, II 111111 Vl llvl n= 111VL1V<l.LvU lJ)' 111'> Vl llvl 

' - b .. ' .. -· - -- ~- - --·.; - --• • " '/ -· ·-~ - ·--- ·- -- - • ·- .; - - ~- -· ·--

class. Terrovonia, 64 Wn. App. at 422-23; State v. Alonzo, 45 Wn. App. 256, 259-60, 723 P.2d 

1211 (1986). 

have been chanied with a crime in the context of workolace accidents causing death have been 

charged under RCW 49.17.190(3); 22 and 2) no other defendant in Washington has been yet been 

charged with manslaughter for negligently causing the death of an employee in a workplace 

incident. Def. Memo. at 5-6, 13-14. However, as noted above, the prosecutors who made the 

charging decisions-both in previous cases and in this one-are presumed to have aded in good 

faith and to have properly exercised prosecutorial discretion in taking into account the host of 

1act0rs mat unuerue me uec1s1on to 111e cnarges. f-\.gamst tnat oacKorop, r'lumncn nas not 

._. 

either motivated by a discriminatory purpose or had a discriminatory effect. Nor are any such 

facts apparent in the record. As a result, Numrich has entirely failed to meet his burden of 

22 22 Numrich's sole reference on this point is the .King County case of State v. Pacific Topsoils (16-1-02544-3 SEA). 
ue1. _v1emo at .J-o. 1 ne 0tme w111 s1rnp1y nrne 111 pass mg me mcK 01 any rea1 re1evance mat case nas wwarus mis 

23 
,,...,1 ,,.. :~-~+n~ ~C~~,..., ·1~ · ~1~~ .-1 .,,.,.. ,;i·rr- r .,.,,,.. · · ,.. -~~;J ...J' ~r 

-o· ·.1· ,_,, ., "1. ., 

notential le1ml is.<mes. ln that context the State's decisions to charn:e that case one wav and this case another fall 
fully within the broad discretion afforded prosecutors in balancing the factors at issue in charging decisions. 
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1 establishing unconstitutional selective enforcement and his equal protection argument must be 

2 rejected. 
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IV. CONCLUSION 

For the reasons outlined above, the State respectfully requests that this court deny the 

defendant's motions to dismiss Count 1. 

DATED this 13th day of June, 2018. 

DANIEL T. SA TIERBERG 
King County Prosecuting Attorney 

By:_r~_IJ/2L_ __ ~_r_ 

Patrick Hinds, WSBA #34049 
Eileen Alexander, WSBA # 45636 
Deputy Prosecuting Attorneys 
Attorneys for Plaintiff 
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FILED 
18 JUN 20 PM 4:17 

SU~i.J~eoo~& K 
June 26, 231& ~Plt.-1RiP·m. 

CASE NUMBER: 18-1-0025 5 SEA 

IN THE SUPERIOR COURT OF WASHINGTON 
FOR KING COUNTY 

STA TE OF WASHINGTON, 

Plaintiff, 

v. 

PHILLIP SCOTT NUMRICH, 

Defendant. 

I. 

0. 18-1 -00255-5 SEA 

REPLY IN SUPPORT OF DEFENDAl\T'S 
MOTION TO DISMISS COUNT 1 
(MANSLAUGHTER) 

INTRODUCTION 

15 On June 13, 2018, the State filed its Response to Defendant's Motion to Dismiss Count 1 

16 ("Response"). This memorandum is submitted by way of reply to some of the arguments in the 

17 State's Response. 

18 The State's Response is based upon a series of mistaken or false premises. First, the State 

19 claims that Washington's general-specific rule is no different than any other tool of statutory 

20 construction. Second, the State mistakenly claims the statutes at issue are not concurrent because 

21 WISHA' s criminal liability statute (RCW 49.17.190(3)) contains no causation requirement. Third, 

22 the State references OSHA without noting that a central premise of OSHA was to delegate to states 

23 the authority to manage and enforce their own occupational health and safety regulatory schemes, 
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which is precisely what Washington did in 1973 when it enacted RCW 49.17.190(3) to provide 

for criminal prosecutions of workplace fatalities. fourth, the State argues that other L;ourts have 

rejected "similar" arguments, without noting that these other cases involved the question of federal 

preemption and not the application of a general-specific doctrine such as exists in Washington. 

Fifth, in an effort to rewrite WIS HA 's explicit criminal statutory scheme, the State strains to apply 

other canons of statutory construction, while ignoring the plain reading of the statute and clear 

legislative intent. Finally, even though this is the first instance in which an employer has ever heen 

charged with manslaughter for a workplace accident, the State argues that there is no equal 

protection violation in this case. The State's claims are untenable. 

II. DISCUSSION 

A. Washington's General-Specific Rule is a Necessary Check on 
Prosecutorial Discretion. 

Since as early as 1970, Washington has applied its own, unique version of the "general

specific rule" when interpreting criminal statutes. See, e.g. , Stale v. Zornes, 78 Wn.2d 9 (I 970). 

This rule provides that "where a special statute punishes the same which is [also] punished under 

a general statute, the special statute applies, and the accused can be charged only under that 

statute." State v. Shriner, 101 Wn.2d 576,580 (1984) (quoting State v. Cann, 92 Wn.2d 193, 197 

(1979)). The purpose of the general-specific rule is to preserve the legislature's intcntto penalize 

specific conduct in a particular (and less onerous) way and hence to minimize sentence disparities 

resulting from unfettered prosecutorial discretion. See id at 581-83. If the prosecutor had 

discretion to charge under either starute, he or she could always choose the general statute if it 

requires proof of fewer or lesser elements. See State v. Alfonso, 41 Wn.App. 121 , 126 ( 1985). 

'This result is an impennissible potential usurpation of the legislative function by prost:1.:utors." 

Stale v. DaY?forth, 97 Wn.2d 255,259 (1982). 
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Washington's general-specific rule for criminal cases is not merely an aid to statutory 

2 construction. Rather, as explained by the Washington Supreme Court, it is a "mlc" of clear 

3 application - and a rule with a very specific purpose: "The general-specific rule is a means of 

4 answering the question, Did the legislature intend to give the prosecutor discretion to charge a 

5 more serious crime when the conduct at issue is fully described by a statute defining a less serious 

6 crime?" State v. Alharran, 187 Wn.2d 15, 20 (2016). The answer to this question is always "no," 

7 unless it is clear that the legislature intended to make the general statute controlling. See 

8 Defendant's Motion at 9 (citing several examples where Washington courts have held that a more 

9 specific criminal statute applied). 

10 Here, there is every reason to believe that the legislature intended to make the specific 

11 statute - Violation of Labor Safety Regulation with Death Resulting as defined in RCW 

12 49.17.190(3) - controlling in all cases in which a worker dies during a workplace accident. And 

1 3 there is no indication that the legislature intended to make the general statute (Manslaughter in the 

14 Second Degree) controlling in such an instance. As the State must concede, there is nothing within 

15 WISHA' s statute or legislative history which would overcome an argument that the general-

16 specific rule is controlling in this instance. 

17 

18 

19 

20 

21 

22 

23 

n. These Two Statutes Are Concurrent. 

The State has charged Mr. Numrich with a violation of both the general criminal statute 

(Manslaughter in the Second Degree) and specific criminal statute (Violation of Labor Safety 

Regulation with Death Resulting) within the same charging document. The State has relied 

upon the very same factual allegations to suppo1t these two charges. Nevertheless, the State 

claims that these two statutes are not concurrenL 
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In order to determine whether two statutes are concum::nt, this Court must examine the 

clements of each statute: tu <lelermine wht:tht:r a person can violate the specific statute without 

necessarily violating the general statute. See, e.g., Shiner, l 01 Wn.2d at 580-81. It is irrelevant 

that the speci fie statute may contain elements not found in the general statute. See id. at 580. 

Here, it is evident that each violation of the specific statute would necessarily support a 

conviction under the general statute, 

The general statute, Manslaughter in the Second Degree, is violated when, "with 

crim1nal negligence, [the defendantl causes the death of another person." RPC 9A.32.071. A 

person acts with criminal negligence: 

when he or she fails to be aware of a substantial risk that a wrongful act may 
occur and his or her failure to be aware of such substantial risk constitutes a 
gross deviation from the standard of care that a reasonahle person would exercise 
in the same situation. 

RCW 9A08.010(l)(d). By its terms, a p~sun may act with criminal negligence even if she is 

unaware that there is a substantial risk that a homicide may occur. See, e.g., State v. Latham, 

183 Wn.App. 390, 405-06 (2014). See also WP1C 28.06; WPIC 25.02. Thus, unlike 

Manslaughter in the Fir.st Degree which requires proof of criminal recklessness, Manslaughter 

in the Second Degree does not require proof that the defendant was consciously aware of the 

risk of death. 1 

1 Citing the decision in State v. Camble, 154 Wn.2d 457 {2005), the State claims that the offense of 
Manslaughter in the Second Degree requires proof that the defendant's mental state specifically related 
to the risk of death. See Response at 10- 11. In Gamble, the Washington Supreme Court noted that 
Manslaughter in the First Degree required proof that the defendant knew of, and disregarded, a risk that 
death might occur. Manslaughter in the Second Degree has no affirmative requirement that the 
defendant be aware of the risk of death. To date. there is no reported decision which provides that this 
same analysis applies in the negligence context. For, to prove criminal negligence, there is no need lo 
prove that the defendant had any awareness of the risk in question. 
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The specific WISI IA statute, RCW 49.17.190(3), is unambiguously tailored to 

2 workplace fatalities where death results from the violation of a labor safety regulation.. lJnder 

1 WISHA' s criminal liability statute, an employer is guilty of a crime when he or she "willfully 

4 and knowingly violates [clearly delineated safety standardsJ and that violation caused death to 

5 any employee . .. " Id (emphasis supplied). Thus , the specific statute requires proof that (1 ) an 

6 employer knowingly violated clearly delineated safety standards and (2) the violation caused 

7 the death of an employee. 

8 The general and specific statutes are concurrent in all respects. The manslaughter statute 

9 targets all persons, and it applies in every case where a person engages in culpable conduct that 

10 causes the accidental death of another person. The specific statute targets a narrow class of 

11 persons (employers) and it applies in each case where that employer engages in culpable 

12 cumluL:l that causes the accidental death of a narrow subclass of persons (an employee). 

13 

14 
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l. Proof of Criminal Negligence Establishes Proof of 
Knowledge As a Matter of Law. Therefore, the Mens Rea for 
Manslaughter in the Second Degree is Established in Every 
Violation of WlSHA'S Criminal Liability Statute. 

It is true that these two statutes define different mens rea elements. The general statute 

(Manslaughter in the Second Degree) requires proof of criminal negligence, while the specific 

statute (Violation of Labor Safety Regulation with Death Resulting) requires proof of knowing 

conduct. But the Washington legislature has already made clear that manslaughter's lower 

mens rea requirement is established in each and every case involving knowing conduct. RCW 

9A.08.010(1) creates a hierarchy of m ental states, with intent representing the highest (most 

culpable) mental state and criminal negligence representing the lowest (least culpable). See 

Stale v. Shipp, 93 Wn.2d 510, 515 (1980). Within this hierarchy, "proof of a higher mental 
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state is necessarily proof of a lower mental state." State v. Acosta, 101 Wn.2d 612, 618 ( 1984). 

As RCW 9A.08.010(d)(2) provides in pertinent part: "When a statute provides that criminal 

negligence suffices to establish an element of an offense, such element also is established if a 

person acts intentionally, knowingly, or recklessly." Id. So, under Washington law , the mens 

ret1 element of Manslaughter in the Second Degree is established in every case that a person is 

guilty of a violation of RCW 49.17.190(3). The defense assumes that the jury would be so 

instructed at any trial in this case. See WP[C l 0.04. 

2. The State's Response Ignores the Causation Requirement in 
Both Statutes. 

Tn an effort to sidestep this issue, the State claims that WISHA's criminal liability statute 

is not concurrent with the manslaughter statute because RCW 49 .17.190(3) requires no 

connection between the wrongful act and the resulting death. ,<:.,·ee Response at 13. In advancing 

this premise, the State seems to argue that RCW 49.17.190(3) includes no causation 

requirement. To quote the State's brief: 

Moreover, the laws are directed at different conduct. Read as a whole, the 
gravamen of the crime of manslaughter is that the <le femlant negligen tly caused 
the death of another. In contrast, the gravamen of RCW 49.17.190(3) is that 
the defendant knowingly violated a healtl1 or safety regulation and that !ll! 
emplovee lwppe11etf to die as " result. 

Response at 13 ( emphasis supplied). 

But RCW 49.17.190(3) contains no such language. In fact, the unambiguous language 

of RCW 49.17.1 90(3) specifically provides for liability only where there is proof that the 

defendant's "violation caused death to an employee." id. (emphasis supplied). RCW 

49.17.190(3) is not violated in every case where there is a safety violation and the worker 

"happened to die" at a jobsite. Rather, as in all homicide cases, the State must prove a direct 
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causal connection - both "but for" cause and '"proximate" or "legal" cause - between the 

wrongful conduct and the death of the employee. 

Generally, cause of death is a fact question for the jury. Sec:, e.g., State v. Engstrom, 79 

Wn.2d 469,476 (1971). "In crimes which are defined to require specific conduct resulting in 

a specified result, the defendant's conduct must be the 'legal' or 'proximate' cause of the result." 

State v. Rivas, 126 Wn.2d 443,453 (1995). This causation element is captured in WPIC 25.02. 

See Appendix A. A defendanl's conduct is not a proximate cause of the death i1: although it 

otherwise might have been a proximate cause, a superseding cause intervenes. See, e.g, State 

v. Meekins, 125 Wn.App. 390, 397-98 (2005). This causation element is captured within WPJC 

25.03. See id. The Washington legislature clearly contemplated these requirements when it 

included a causation clement within RCW 49.17.190(3). 

3. The State's Hypotheticals Do Not Advance Scenarios Where 
the Employer is Criminally Liable for a Violation of Labor 
Safety Regulation with lleath Resulting Because In Both 
Scenarios the Employer's Actions Were Not the Legal Cause 
of the Employee's Death. Rather, Intervening Acts Opentte 
to Relieve the Employer of Criminal Liability. 

N evertheless, building on its own false construct, the State now posits two (somewhat 

outlandish) hypothetical scenarios in support of the assertion that the specific statute can be 

violated in cases which do not also amount to Manslaughter in the Second Degree. Not only 

do the proffered scenarios fail to advance the State's position, but they help to confirm that 

these statutes are concurrent. 

First, the State presents a scenario where a foreperson does not provide hardhats to her 

workers on a day where that foreperson believes there will be zero risk of flying objects at the 

jobsite. Then, according to this scenario, a worker on the jobsite dies after being struck on the 
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head by an object that was unexpectedly left unattended in an area somewhere above the jobsite, 

2 by a different employer the day before. The State seems to claim, without discussion of the 

3 elements of the underlying offense, thul this foreperson is guilty of a violation of RCW 

4 49 .17 .190(3) because the death ''happened" after the violation had occurred. See Response at 

5 14-16. How so? Under the facts presented, the foreperson had no reason to believe that her 

6 workers faced any risk of being struck by a flying object left "inadvertently'' on the top floor 

7 hy the "workmen of a diilerent employer" the previous day. And, given the fluke scenario that 

8 is described (where an unexpected object falls from the sky and strikes a worker on the head) 

9 the violation in question was not the legal cause of the worker's death. 

10 State v. Bauer, 180 Wn.2d 929, 940 (2014), is instructive on this point. There, the 

11 defendant left a loaded gun in his house. His girlfriend's child put the gun in a backpack and 

12 took it to school. While the child was rummabring around in the backpack, the gun discharged, 

13 injuring another student. The Washington Supreme Court considered whether Bauer could be 

14 held criminally liable for Third Degree Assault for the jnjury to tht: child. The Coun explained 

15 that "' legal cause' in criminal cases differs from, and is narrower than, 'legal cause' in tort cases 

16 in Washington." Id. at 940. The Court refused to impose criminal liability, explaining "there 

17 is no criminal case in Washington upholding criminal liability based on a negligent act that has 

18 such intervening facts as in this case between the original negligence and the final, speci fie, 

19 injurious result." Id. at 940. 

20 Accordingly, in the State's first hypothetical, the foreperson would not be criminally 

21 responsible for the unreasonable, 1manticipated, and legally intervening, actions of workers at 

22 another jobsite from a prior day - actions that were presumably outside of her knowledge and 

23 control. Based upon the State' s own fact pattern, this is a dassic example of a case where the 
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1 death was caused by a new independent intervening act which the defondant, in the exercise of 

2 ordinary care, should not have reasonable anticipated as likely to happen. And this outcome is 

3 fully supported by Washington's jury instructions. Sc:e Appendix A. 2 

4 The second hypothetical presented by the State describes an equally inappositc scenario. 

5 There, a foreperson of a logging crew complies with all necessary regulations by enswing that 

6 her workers wear chaps while they arc working on downed logs. According to the suggested 

7 scenario, a rogue worker ignores that foreperson's clear directives when he removes his chaps 

8 and returns to a downed log for one final cut. Then, "something goes wrong" and the worker 

9 dies following that final cut. Under the State's hypothetical, there is nothing to indicate that 

IO the foreperson had actual knowledge ( or any reason to know) that the worker had removed bis 

11 chaps before he returned for that final cut. So, contrary to the State's suggestion, the foreperson 

12 is most certainly not guilty of any violation ofRCW 49.17.190(3) because she did not commit 

13 a willful or knowing violation of the safety regulations. Further, the experienced employee's 

14 removal of his chaps also constitutes a legally intervening act that relieves the employer or 

15 criminal liability. The employer's actions did not constitute the legal cause of the employee's 

16 death. Thus, under the State's second hypothetical, there would be no basis to charge this 

17 foreperson with any criminal offense at all. 

18 Try as it might, the State has presented hypothetical scenarios that demonstrate the 

19 weakness of its legal position. With more than two years to investigate and review this case 

20 

21 

22 

23 

2 Insofar as the State would alter the scenario to claim that the foreperson's violation of the regulation 
was, in fact, the cause of the worker's death, there is eveiy reason to believe that the foreperson 's conduct 
would likewise satisfy the elements of the manslaughter statute. For, if the foreperson should have 
known that her workers faced a risk of falling objects from above, her decision to withhold hardhats was 
negligent insofar as she exposed her workers to a substantial risk of death or serious bodily harm. Put 
another way, the foreperson could be held criminally liable under both statutes in every case where she 
should have been aware of the risks from above. 
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(and with two months Lo respond tu the Dd~ndant's Motion), the State cannot conjure any 

plausible scenario in which an employer would be guilty of a violation of WISHA's criminal 

liabiliLy statute but not also guilty of a violation of the manslaughter statute. In actuality, it is 

impossible to envision a case where an individual would be guiliy ol"Violation of Labor Safety 

Regulation with Death Resulting without necessarily committing the offense of Manslaughter 

in the Second Degree. 

4. This is a Reasonable Interpretation of the Statutory Scheme. 

8 As noted above, Washington's general-specific rule is more than an aid to statutory 

9 construction. Rather, when the legislature enacts a specific criminal statute it is reasonable to 

10 conclude that the legislature intended to limit prosecutorial discretion and impliedly barred a 

11 prosecution under the general offense whenever the alleged criminal conduct meets the 

12 elements of the more specific crime. 

13 The case of State v. Pyles, 9 Wn.App. 246 (1973), in instructive. There, the defendant 

14 was an employee of the Western Electric Company. At the end of his shift, he hun-ied to his 

15 automobile in an attempt lo exit lhe t:ompany parking lol and avoid the rush. As the defendant 

16 was driving toward the gate, he was stopped by a security guard. The guard told him to be 

17 careful coming out of the parking lot. The defendant answered, "Sure, okay" and the guard 

18 stepped back. As the defendant proceeded forward, the guard then yelled "Hey" and took a few 

19 quick steps to stay alongside the automobile, reached inside and grabbed the steering wheel. A 

20 struggle for control of the automobile between defendant and the guard ensued as the defendant 

21 continued to accelerate up to, at the most, 20 miles per hour. During the struggle for control, 

22 the automobile headed for a stop sign in the parking lot. The defendant pulled the steering 

23 wheel to the right to avoid the sign and the guard fell off the automobile. He struck the pavement 
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1 and died five days later as a result of the head injuries received. The State charged the defendant 

2 with manslaughter and he was convicted at trial. Thereafter, tl1e trial court granted the 

3 defendant's motion for arrest of judgment without prejudice to filing n new information 

4 charging negligent homicide on the ground that the prosecutor had no authority to charge 

5 manslaughter. The State filed an appeal. Id. at 247-4&. 

6 The Court of Appeals affirmed the trial coUit's ruling and explained that the defendant 

7 should have been charged under the negligent homicide statute which applied only to deaths 

8 involving automobile accidents. Id. at 250. As the Court succinctly explained, "in all cases 

9 where the negligent homicide statute is applicable, it supersedes the manslaughter statute." Id. 

10 at 250. The Court of Appeals adopted this very same reasoning in State v. Haley, 39 Wn.App. 

11 164 (1984). 

12 Here, by parity of reasoning, the State had no authority to file a charge of Manslaughter 

13 in the Second Degree. For, in all cases where WISHA's criminal liability stalllte is applicable, 

14 it supersedes the manslaughter statute. 

15 The State has presented nothing to suggest that the legislature intended for the more general 

16 statute (manslaughter) to control in this type of situation. To the contrary, the WISIIA statute was 

17 first enacted in 1973. The statute includes no indication - either directly or impliedly - that it 

18 intended for the more general manslaughter provisions to remain applicable in cases involving 

19 workplace deaths. In fact, as the State appears to concede, there is nothing within the statute or 

20 legislative history which supports the State's current position. Thus, there is no express evidence 

21 that the Washington legislature intended for the general manslaughter statute to apply to situations 

22 where an employer's violation of a labor safety regulation results in the death of a worker. 

23 
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Moreover, the WISHA statute has been amended several times over the years. Yet the 

legislature has never enacted an amendment to subsection (3), and never added any suggestion that 

this statute did not supersede a prosecution under the general criminal statute (Manslaughter in the 

Second Degree). Simply put, lhere is no basis Lo daim Lhal lhe legislature intended that both the 

general and specific statute could ( or should) apply in workplace fatality accidents. 

c. T he State's Analysis of OSHA 's Import is Dack ward. Washington's 
Passage of WISHA In Response to OSHA Evinces Specific 
Legislativ~ Intent to Criminalize Workplace De~ths Re ulting from 
Safety Violations Through RCW 49.17.190. 

Because, these two statutes are legally concurrent, further analysis of OSHA and other 

policy arguments is inapplicable. A finding that the two statutes are concurrent ends the inquiry 

with respect to the general-specific doctrine. Nevertheless, in response to the State's arguments 

on these issues, the intent is clear that our legislature enacted RCW 49.17.190(3) to c1iminalize 

workplace fatality accidents. 

Without citation to any authority, the State asserts "[p]rior to the enactment of 

OSHA/WISH/\ , state prosecutors were free to bring felony charges against employers under 

existing state laws criminalizing, inter alia, homicide and assault." Response at 20 ( citing no 

cases or other authority). Undersigned counsel has reviewed scores of cases addressing the 

manslaughter statute in effect he fore WIS HA was passed in 19733 and has heen unable to lm:ate 

a single reported Washington appellate decision involving a homicide prosecution against an 

employer as a result of the death of an employee due to a safety violation. The State concedes 

as much. See Response at 30 ("the filing of these charges against [NumrichJ does appear to be 

_; Prior to 1975, the manslaughter statute, codified in fonncr RCW 9 .48.60, provided simply that "[i]n 
any case other than those specified in [the statutes criminalizing Murder First and Second Degree, and 
Killing by Duel], homicide, not being excusable or justifiable, is manslaughter." 
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1 the first and - so far - only instance in Washington in which an individual defrndant has 

2 been charged with a felony offense [or having caused the death of an employee in a workplace 

3 incident"). WIS! !A' s creation of the crime of Violation of Labor Safety Regulation with Death 

4 Resulting, as codified in RCW 49.17.190(3), in n:sponse lo a lt::deral congn:s::;iomtl <lirective, is 

5 clear legislative intent that such workplace fatalities should be punished under the duly-enacted 

6 legislative scheme. 

7 ln 1970, Congress passed the Occupational Health and Safety Act, otherwise known as 

8 OSHA. See 29 U.S.C. 15, et. seq. The State correctly notes that the Congressional intent behind 

9 OSHA was to "assure so far as possible every working man and woman in the Nation safe and 

10 healthful working c.:onditions." Response at 20 (quotin~ 29 U.S.C. 65 l(b)). Importantly, one 

11 of the stated purposes of OSHA was 

12 encouraging the States to assume the fullest responsibility for the 
administration and enforcement of tl,eir occupational safety and Ilea/tit laws 

13 by providing grants to the States to assist in identifying their needs and 
responsibilities in the area of occupational safety and health, to develop plans 

14 in accordance with the provisions of this chapter, to improve the administration 
and enforcement of State occupational safety and health laws, and to conduct 

15 experimental and demonstration projects in connection therewith~ 

16 29 U.S.C. 651(b)(l l)(emphasis supplied). 

17 "OSHA requires states to comply with its rules or else enact safe workplacf::! standards 

18 at least as effective as OSHA in ensuring worker safety." Afoa v. Port of Seattle, 176 Wn.2d 

19 460,470 (2013). As the State correctly notes, one of the stated legislative reasons for OSITA 

20 was to ensure that there was a " standard applicable" in the event that an "employee were killed 

21 or seriously injured on the job." State's Response at 20 (quotinr; S.Rep.No. 91-1282, at 9 

22 (1970), reprinted in SENATE COMM. ON L ABOR AND PlJBLIC WELFARE, 92ND CONG., 

23 LEGISLATIVE HJST0RY OF THE OCCUPATIONAL SAFETY ANlJ HEALTH ACT OF 1970 (1971). 
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WI SHA was Washington's legislation enaelt:d to set the " t;t.andard applicable." See Afoa, 176 

Wn.2d at 470 (" [o]ur legislature passed WISHA in 1973 to ensure worker safety"). 

WISH A's statement of legislative intent also confirms that it was a specific Act to 

protect the health and safety of Washington workers: 

The legislature finds that personal injw·ies and illnesses ansmg out of 
conditions of employment impose a substantial burden upon employers and 
employees in terms of lost production, wage loss, medical expenses, and 
payment of benefits under the industrial insurance act. Therefore, in the public 
interest for the welfare of the people of the state of Washington and in order to 
assure, insofar as may reasonably be possible, safe and healthful working 
conditions for every man and woman working in the state of Washington, the 
legislature in the exercise of its police power, and in keeping with the mandates 
of Article Tl, section 35 of the state Constitution, declares its purpose by the 
provisions of this chapter to create, maintain, continue, and enhance the 
industrial safety and health program of the state, which program shall equal or 
exceed the standards prescribed by the Occupational Safety and Health Act of 
1970 (Public Law 91-596, 84 Stat. 1590). 

RCW 49.1 7.010. The laws enacted under WISHA m 1973 constitute Washington's 

comprehensive worker safety regulatory framework: 

WlSHA entrusts to Labor and Industries full responsibility for occupational 
safety and health in the state. This responsibility includes authority to 
promulgate rules and standards; to provide for the frequency, method, and 
manner of making inspections of workplaces without advance notice; to issue 
civil orders including abatement and fines; to refer criminal violations lo the 
local prosecuting authority; to require employers to keep records; to issue 
orders shutting down unsafe and unhealthy equipment or work practices; to 
investigate and prosecute discrimim1tory actions against workers; to conduct 
research into occupational injury and illness related matters; to provide 
consultative services to employers; and to provide for the publication and 
dissemination of informational, educational , or training material s. WTSHA 
also authorizes the BlIA 10 review contested orders issued by the Director of 
Labor and Industries (the Director) under the Act and authorizes further appeal 
to superior court. The Act estahlishes criminal violations, both misdemeanors 
and gross misdemeanors, for designated actions. Moreover, W !SHA 
establishes the two-fold duty of every employer not only to comply with 
promulgated regulations but also to "furnish to each of his employees a place 
of employment free from recognized hazards that are causing or likely to cause 
serious injury or death to his employees. 
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Alan S. Paja, The Washin~ton Industrial Safety and 1 Jeallh Ac/: Wisha's Twentieth Anniversary, 

1973-1993, 17 U. Pugt:t Suuml L. Rev. 259, 265-66 (1994) (internal citations omitted). Further, 

the Washington Supreme Court has confirmed that WJSHA, a federally-approved state 

occupational safety and health plan, operates to remove federal preemption, allocating sole 

authority to the individual state to regulate such matters: 

OSHA does not confer federal power on a state which has adopted a federally 
7 approved plan, it "merely removes federal preemption so that the state may 

exercise its own sovereign powers over occupational safoty and health." In 
8 fact, WISHA was adopted pursuant to the exercise of the state police power 

and in keeping with the mandates of article 2, section 35 of the state 
9 Constitution. 

l O Inlandboatmen 's Union C?f the Pac. v. Dep 't of Transp., 119 Wn.2d 697, 704 (1992). 

11 Accordingly, there can be no doubt that WISIIA's criminal provisions reflect the 

12 legislature's specific pronouncement on how workplace fatalities should be punished. 

13 Even still, the State continually sidesteps the fact that tliere actually is specific 

14 legislative direction regarding how workplace accident fatalities sftould be prosecuted. The 

15 State argues that "there is no basis to conclude that Congress (in adopting OSHA) or the 

16 Washington Legislature (in adopting WISHA) intended the inclusion of a gross misdemeanor 

17 provision to preclude Washington prosecutors from brining homicide charges under state law 

18 against employers following workplace fatalities." Response at 21. To the contrary, we know 

19 exactly how the Washington legislature intended these types of workplace fatalities be 

20 prosecuted - under RCW 49.17.190(3). 

21 The State argues that " [i]f Congress had intended OSHA to make employers less 

22 criminally liable than under existing law, Congress would have said so." Response at 21. But 

23 we need not guess at legislative intent. The legislature did "say so," in 1973, when it passed 
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WISHA and RCW 49.17.190(3). If our legislature had intended that workplace fatality 

accidents be punished under the general manslaughter statute, the Washington legislature would 

never have passed a specific statute addressing these precise scenarios. Washington has a 

specific statute. Nothing could be more clear than the passage ofRCW 49.17.190(3), which

in response to OSIIA 's federal directive - criminalizes the Violation of Labor Safety Regulation 

with Death Rcsul ting. 

D. The State's Reliance Upon the Conduct in Other States is Misplaced; 
None of these Other States Have Addressed any Argument Similar 
to this Case. 

9 Washington's general-specific rule is unique. When discussing Washington's rule, the 

10 Washington Supreme Court has explained: 

11 Under the general-specific rule, a specific statute will prevail over 
a general statute. Wark v. Wash. Nat '/ Guard, 87 Wn.2d 864, 867 (1976) ("Jt is 

12 the law in this jurisdiction, as elsewhere, that where concurrent general and 
special acts are in pari materia and cannot be harmonized, the latter will prevail, 

13 unless it appears that the JegisJature intended to make the general act 
controlling."). As this court recognized in Wark, "It is a fundamental rule that 

14 where the gem:ral i;tatute, if standing alone, would include the same matter as 
the special act and thus conflict with it, the special act wi11 be considered as an 

15 exception to, or qualification of, the general statute, whether it was passed before 
or after such general enactment." Id. ; see State v. Conte, 159 Wn.2d 797, 

16 803, cert. denied, 552 lJ .S. 992 (2007). 

17 Residents Opposed to Kittitas Turbines v. State Energy Facility Site Evaluation Council 

18 (EF.\'EC), 165 Wn.2d 275, 309 (2008). 

19 The State now claims that certain (undescribed) "similar arguments" were rejected by 

20 courts in other states. See Response at 28. In support, the State cites five cases. See id at 25. 

21 These cases primarily deal with issues of federal preemption, and there is no indication that any 

22 one of these jurisdictions applies a rule similar to Washington's general-specific rule. See, e.g. , 

23 People v. Chicago Magnet Wire Corp. 126 IIl.2d 356 ( 1989) (addressing fodcral preemption in an 
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OSHA regulated state; no mention of general-specific rule); People v. Pymm, 15 1 A.D.2d l 33 

2 (1989) (same; no mention of general-specific rule); State ex rel. Corne/lier v. Black, 144 Wis.2d 

3 745 (1988) (same; no mention of general-specific mle); State v. Far West Water & Sewer Inc., 224 

4 Ariz. 173 (2010) (addressing claim that prosecution was barred by OSHA's "savings clause," and 

5 also applying Arizona's different, much narrower, mlc for resolving a claim of conflict between 

6 two criminal statutes, which pem1its prosecution under di fferent statutes wtless "the elements of 

7 proof essential to conviction under each statute are exactly the same") (emphasis supplied). Thus, 

8 these out of state cases have no bearing upon the legal issues in this case.4 

9 The State relies heavily upon People v. Hegedus, 432 Mich. 598 (1989), in an effort to 

l O support its claim that other courts have reached different results. See Response at 24. Not only is 

11 the State's argument misplaced, but a careful analysis of the Hegedus litigation demonstrates that 

12 the State arguments must fail. 

13 In Hegedus, the defendant was charged with involuntary manslaughter and conspiracy to 

14 violate the Michigan Occupational Safety and Health Act. See id at 602. The charges arose out 

15 of the January 18, 1985, death of William HatheriH, an employee of Jackson Enterprises, a 

16 company for which defomlant Hegedus worke<l as a supervisor. Mr. Hatherill died of carbon 

17 

18 

19 

20 

21 

22 

23 

4 Other anecdotal examples proffered hy the State, see ,\'tale's Response 30, n.l 8, provide no :rnthorily 
at all - and certainly do not address the general-specific doctrine presently before this Court. See, e.g. , 
People v. Abraham 7afrani, Superior Court of California, County of Ventura No. 20 I 3029396, 201 7 
WL 7361303 (Cal.Super.) (Statt: 's citation is to a one page trial court jury verdict; no legal decision or 
discussion of any kind is included; a search of Wcstlaw reveals no appellate history); People v. Luo, I 6 
Cal. App. 5th 663, 674, 224 Cal. Kptr. 3d 526, 536 (Cal. Ct. App. 2017), review denied(Jan. 31, 
2018), c:ert. denit:cl rnb num. Luu v. Califurniu, 17-1458, 20 18 WL I 91231 1 (U.S. Junt: 4, 2018) (nu 
discussion of general-specific rule); Commonwealth v. Otto (appears to be an ongoing trial proceeding); 
People v. Formica, I 5 Misc. 3d 404 (2007) {appears to be a trial level order on a motion to dismiss~ no 
discussion of general spec ific rule); People v. Cueva, N.Y. Sup. Ct., No. 01971-2015 and People v. 
Prestia, N.Y. Sup. Ct. No. 0I972-2015 (Westlaw contains no appellate history or decisions for these 
matters). 
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monoxide intoxication while working in a company-o""ned van. See id. The prosecution claimed 

2 that the poor condition of the van's undercarriage an<l exhaul)i system allowed exhaust fumes to 

3 leak inside the van, causing Hatherill's death. See id. The lower comt granted the defendant's 

4 motion to dismiss, made on the basis that the defendant either had no duty to inspect the van or no 

5 duty or ability to take it out of service. See id at 602-03. The prosecution appealed. 

6 The decision did not address any issue regarding the general-specific doctrine. In fact, 

7 there is no indication that Michigan applies any rule similar to Washington's general-specific 

8 provision. Rather, on appeal, the Michigan Supreme Court ruled that the prosecution was not pre-

9 empted by federal law. The Michigan court concluded that Congress did not intend to preclude 

IO the enforcement by this state of its criminal laws simply because the alleged criminal activity 

11 occurred in the employment setting. See id. at 624-25. This is not a surprising, or controversial, 

12 decision. 

13 Notably, however, the State has failed to advise this Court of the subsequent history in the 

14 Hegedus case. On remand, the Court of Appeals dismissed the manshtUghter charge. The court 

15 emphasized that the <lc.:ce<lent was not an employee of the defendant and explained: "Thus, 

16 although defendant's conduct may violate OSHA or MIOSlV\ standards, such conduct does not 

17 constitute the criminal act of invohmtary manslaughter." People v. Hegedus, 182 Mich.App. 21, 

18 24 (1990). 

19 E. Applying Wa hington's General-Specific Rule Does Not Lead to 
Absurd Results. Rather, It Implements the Legislature's Specific 

20 Intent 

21 The State asserts that a basic canon of statutory construction is that no statute should be 

22 construed in a manner that leads to strained or absurd results. See Response at 22 (citinK Stale v. 

23 Larson, 184 Wn.2d 843,851 (2015)). But whenever courts 
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are tasked with interpreting the meaning and scope of a statute, 'our fundamental 
objective is to detenni11c and give effect to the intent of the legislature. Welook 
first to the plain language of the statute as "[t]he surest indication of legislative 
intent." " ' LI]fthe statute's meaning is plain on its face, then the court must give 
effect to that plain meaning as an expression of legislative intent.' " We may 
determine a statute's plain language by looking to "the text of the statutory 
provision in question, as welJ as ' the context of the statute in which that 
provision is found, related provisions, and the statutory scheme as a whole. 

Larson, 184 Wn.2d at 848 (internal citations omitted). "The surest indication of the legislature's 

intent is the plain meaning of the statute, which we glean 'from all that the T ,egislature has said in 

the stah1te and related statutes which disclose legislative intent about the provision in question."' 

Five Corners Family Farmers v. State, 173 Wn.2d 296, 305 (2011) (quoting Dep'I of Ecology v. 

Campbell & Gwinn, LLC. 146 Wash.2d L 11 (2002)). 

Moreover, the Wa,;hington Supreme Court has emphasized that the "absurd results" canon 

should be applied exceedingly sparingly, to avoid usurping the province of the legislature: 

It is true that we "will avoid [a] literal reading of a statute which would result in 
13 unlikely, absurd, or strained consequences." However, this canon of 

construction must be applied lpari,rg/y. C'Although the court should not construe 
14 statutory language so as to result in absurd or strained consequences, neither 

should tile court question the wisdom of a statute even though its results seem 
15 undu~v harsh." Application of the absurd results canon, by its terms, refuses to 

give effect to the words the legislature has written; it necessarily results in a court 
16 disregarding an otherwise plain meaning and inserting or removing statutory 

language, a task that is decidedly the province of the legislature. ("[AJ comi must 
17 not add words where the legislature has chosen not to include them.") This raises 

separation of powers concerns. Thus, in State v. Ervin, 169 Wash.2d 815,824,239 
18 P.3d 354 (2010), we held that if a re.rult "i.r conceivable, the resulJ is not absurd." 

19 Five Corners Family Farmers, 173 Wn.2d at 311 (emphasis supplied) (internal citations omitted). 

20 That the State can invent far-fetched hypothetical situations (see Response at 22-23), with 

21 results with which the State disagrees, does not render a statute ahsurd and invalid. Here, there is 

22 no statutory ambiguity that requires the application of canons of construction. RCW 49.17.190 

23 
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and the legislative intent are clear as day. lf the State wants to change the penalties for a workplace 

fatality accident, the legislature is the appropriate forum. 

Unfortunately, workplace injury and fatality is a reality. There are tens of thousands of 

workplace related injury claims Ill Washington each year. See 

https://www.lni.wa.gov/Claimslns/lnsurance/DataStatistics/WorkersCompDatw'defoult.asp. (in 

2017 there were 29,029 compensable worker's compensation injury claims and 20,691 rejected 

worker's compensation injury claims). In 2017, 75 traumatic work-related incidents resulted in a 

worker's death. See 2017 Washington State Work-Related Fatalities Report, 

http://www.lni.wa.gov/Safety/Rcscarch/F ACE/Files/2017 _ WorkRelatedFatalitiesln WaState _ W 

AFACE.pdf. In the last decade, there have been 681 traumatic work-related deaths in 

I I Washington. See id. 

12 The State argues that the defense position would lead to absurd results because it would 

13 mean that a violation of a safety regulation causing death would result in a gross misdemeanor 

14 charge, but a violation of a safety regulation resulting in i~jury could result in a felony charge of 

15 Assault in the Third Degree. See Response at 23. But the State cannot point to a single case in 

16 which an employer has been charged with Assault in the Third Degree for negligently causing 

17 injury to an employee. 

18 The legislature has chosen WISHA to the regulato_ry framework for handling workplace 

19 safety. For example, RCW 49.17.180 sets fo11h substantial applicable civil and financial penalties 

20 for safety violations. See, e.g, RCW 49.17. lSO(l)(penalty of between $5,000 and $70,000 for 

21 each willful or repeated violation of a WJSHA health and safety regulation). It is not the Court's 

22 role to create new criminal penalties, or go out of its way to constrne statutes in a way that would 

2 3 allow the State to charge every conceivable future scenario. A particular result is not absurd simply 
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because it prevents the State from prosecuting crimes under statutes that have never been used 

before in workplace fatality scenarios. RCW 49.17.130(3) is the legislature's vehicle for 

criminalizing the workplace fatalities, and this Court should give effect to the legislature's intent. 

F. l'his Prosecution Violates Equal Protection. 

5 Washington' s general-specific rule is separate and distinct from any claim under the 

6 Equal Protection Clause. A difference in punishment is relevant to an analysis of an equal 

7 protection violation, but that analysis involves different principles than a violation of 

8 the general/specific rule. See, e.g., State v. Eakins, 73 Wn.App. 271 , 273 (1994). Under the 

9 Washington constitution, equal protection is violated when two statutes declare the same acts 

10 to be crimes. but the penalty is more severe under one statute than the other. See, e.g., State v. 

1 1 Leech, 114 Wn.2d 700, 711 (1990). There is no equal protection violation, however, when the 

12 crimes the prosecutor has the discretion to charge require proof of different elements. See, e.g., 

13 CityofKennewickv. Fountain, 116 Wn.2d 189,193 (1991). 

14 In Fountain, the defendant was charged with aiding and abetting the crime of cb-iving 

15 while under the influence of alcohol. The district court dismissed the charge as a violation of 

16 her right to equal protection because the same conduct under a second statute was only a civil 

17 traffic infraction punishable by a small fine. The superior court affirmed the dismissal during 

18 a RAU proceeding. On appeal, the Washington Supreme Court concluded that there was no 

19 constitutional violation because the two statutes at issue had differing burdens of proof. Thus, 

20 relying on United Stales v. Batchelder, 442 U.S. 114 (l 979) by analogy, the Washington 

21 

22 

23 
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Supreme Coutt noted that a prosecutor is permitted to determine how to proceed when two 

statutes include different elements or differing burdens of proof See id. at 193. 5 

Here, wc are faced with the unusual case where the State has charged the defendant for 

two concu1Tent offenses in a single proceeding. Putting aside the problems created by this type 

of indiscriminate charging decision (due to the State's violation of the general-specific rule), it 

is notable that these two statutes include the same elements, albeit with RCW 49.17.190(3) 

defining a smaller universe of criminal offense. In this type of situation, the prosecutor does 

not have unbridled authority to charge under the more punitive statute - or under both statutes 

- simply as a matter of"discretion." As the Washington Supreme Court explained in Fountain: 

"Such discretion does not provide them with the power to predetermine that the sanctions 

sought will ultimately be imposed. Unfettered discretion in this sense is of little consequence 

to the actual outcome." Fuuntain, 116 Wn.2d at 194. 

The prosecutor has offered no valid justification for the indiscriminate charging decision 

in this case. Even though there have been thousands of workplace fatalities in Washington 

since 1973, the prosecution has offered no explanation - and certainly no just or reasonable 

explanation - for the decision to charge an employer in this case with the crime of Manslaughter 

in the Second Degree. Here, the prosecutor has decided to rely upon "discretion" in an attempt 

5 The Fountain court overruled State v. Zornes, 78 Wn.2d 9 (1970), to the extent that it relied upon a 
claim under the fourteenth Amendment. See Fountain, 116 Wn.2d at 192-93. The court tlitl nut overrule 
Zornes to the extent that it relied upon Washington Constitution Artic le 1, Section 12. See id. at 193 . 
Rather, when considering the defendant's claim, the Washington Supreme Court emphasized that the 
prosecutor did not act d iscriminate ly, and equal protection was not violated because the prosecution was 
required to prove its case under the "much more difficult burden to sustain." Id at 194. ''The 
prosecutor' s discretion would be limited by this consideration; thus, there would be no equal prule1;Lion 
violation." Id. 
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to predetennine the sanctions that might ultimately imposed. That type of decision runs afoul 

of Article 1, Section 12. 

III. CONCLUSION 

In the history of Washington, as far as both parties can discern, no employer has ever 

been charged with a felony offense for having caused the death of an employee in a workplace 

accident. In 1973, our legislature enacted a specific stahlte that criminalized willful violations 

of labor safety regulations resulting in death. Such legislation was in keeping with a broader 

social shift toward protecting the safety of workers, and constituted a clear directive from the 

legislature regarding how such violations should be punished. If Washington chooses to amend 

the penalties for the accidental workplace fatalities, it can do so. But that is exclusively the 

province of the legislature, not the Courts. 

Count 1 of the State's Information violates Washington's general-specific rule, as well 

as fundamental notions of Equal Protection. Accordingly, for all of these reasons, and in the 

interests of justice, this Court should dismiss Count l of the State' s Infomiation. 

DATED this 20th day of June, 2018. 

TODD MAYBROWN, WSBA #18557 
Attorney for Defendant 

1 certify thot (In the 20111 day of June, 2018, I 
c11usw • true and curred wpy of this 
document to be strvcd on DPA Patrick 
Hiads by email nd E-Service. 

Todd Moybrown, WSBA HISSS7 
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Hinds, Patrick 

From: 
Sent: 
To: 
Subject: 

Importance: 

Dear Counsel: 

Court, Chun 

Monday, July 23, 2018 3:18 PM 
Hinds, Patrick; Alexander, Eileen; Todd Maybrown 
St v Numrich 

High 

For the reasons argued by the State, the Court is denying the Defense's motion to dismiss Count 1. The Court 
requests the State submit a proposed order. 

Thank you. 

Jill 
Bailiff to Judge John H. Chun 
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FILED 
18SEP 14 PM 4:10 

KING COUNTY 
SUPERIOR COURT CLE 

E-FILED 
CASE NUMBER: 18-1-00255-

IN THE SUPERIOR COURT OF WASHINGTON 
8 FOR KING COUNTY 

9 STATE OF WASHINGTON, 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Plaintiff, 

V. 

PHILLIP SCOTT NUMRICH, 

Defendant. 

NO. 18-1-00255-5 SEA 

NOTICE OF DISCRETIONARY 
REVIEW TO SUPREME COURT 
OF WASHINGTON 

Defendant Phillip Scott Numrich seeks review by the Washington Supreme Court of lhe 

Order Denying Defendant's Motion to Dismiss Count 1 and Certifying the Issues Pursuant for 

Review Pursuant to RAP 2.3(b)(4) filed on August 23, 2018. A copy of the decision is attached 

to the Notice as Appendix A. 

RESPECTFULLY SUBMITTED this 14th day o September, 2018. 

NOTJCE OF DISCRETIONARY REVIEW 
TO SUPREME COURT OF WASHINGTON 1 

II 
Todd Maybrown, WSBA #18557 
Cooper Offenbecher, WSBA #40690 
Attorneys for Defendant/ Appellant 

Allen, Hansen, Mayhrown & 
OfTenbecher, l'.S. 

600 University Street, Suite 3020 
Seanle, Washington 98101 

(206) 447-9681 
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BY SUSAN L. CARLSON 
CLERK 

NO. 96365-7 

IN THE SUPREME COURT OF WASHINGTON 

PHILLIP SCOTT NUMRICH, 

Appellant. 

v. 

STATE OF WASHINGTON, 

Respondent. 

MOTION FOR DISCRETIONARY REVIEW 

ALLEN, HANSEN, MA YBROWN 
& OFFENBECHER, P.S. 

Todd Maybrown, Esq. 
Cooper Offenbecher, Esq. 
600 University Street, Suite 3020 
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1. IDENTITY OF MOY ANT 

Phillip Numrich, the movant and defendant below, asks this Court 

to grant discretionary review of the decision described in Part 2 below. 

2. DECISION BELOW 

Appellant asks this Court to review the decision of the King County 

Superior Court, recorded in its August 23, 2018 Order Denying Defendant's 

Motion to Dismiss Count 1 and Certifying the Issues for Review Under 

RAP 2.3(b)(4). See App. A. 

3. ISSUES PRESENTED FOR REVIEW 

1. Should discretionary review be granted where the 
superior court certified that its decision, in denying 
defendant's motion to dismiss, involves controlling 
questions of law to which there is substantial ground for 
a difference of opinion, and in so ruling recognized the 
need for interlocutory appellate guidance? 

2. Should discretionary review be granted where the 
superior court committed probable error substantially 
altering the status quo where the State - for the first time 
ever in Washington - has charged an employer under the 
general felony manslaughter statute for the death of an 
employee resulting from alleged safety violations, even 
though there is a specific workplace death statute, 
thereby violating Washington's "general-specific" rule? 

4. ST A TEMENT OF THE CASE 

A. Factual Baclcground1 

1 These facts, and the procedural history, are summarized in the Declaration of Todd 
Maybrown attached hereto as Appendix B. 
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Phillip Numrich is the owner of Alki Construction LLC ("Alki 

Construction"). Alki Construction, doing business as Alki Sewer, has worked 

on numerous plumbing projects in the Puget Sound region since 2012. Alki 

Construction is licensed to do business in Washington and its job sites are 

regulated by the Washington Department of Labor and Industries ("WSDT J"). 

During January 2016, A1ki Construction was working to replace a 

sewer line at a private residence in West Seattle. Alki Construction uses what 

is commonly described as a "trenchless pipe repair" during this process. Mr. 

Numrich and several employees helped to dig and shore two trenches - one 

near the home and one near the street - at the commencement of the work. 

On January 26, 2016, as the project was nearly completed, a worker was killed 

when the dirt wall of the trench nearest to the home collapsed. Mr. Numrich 

was not present at the job site at the time of the collapse. 

On July 21, 2016, the WSDLI issued Alki Construction a citation that 

alleged certain violations of the safety regulations in relation to the events of 

January 26, 2016. See App. B (Declaration of Andrew Kinstler). Mr. 

Numrich appealed these findings and assessments and the parties ultimately 

reached a compromised settlement of all claims. 

B. Procedural History 

On or about January 1 8, 2018, the State filed criminal charges against 

Mr. Numrich relating to this workplace incident. The Information charges: 
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Count 1 Manslaughter In The Second Degree 

That the defendant PHILLIP SCOTT NUMRJCH in 
King County, Washington, on or about January 26, 2016, with 
criminal negligence did cause the death of Harold Felton, a 
human being, who died on or about January 26, 2016; 

Contrary to RCW 9A.32.070, and against the peace 
and dignity of the State of Washington. 

Count 2 Violation of Labor Safety Regulation with Death Resulting 

That the defendant PHILLIP SCOTT NUMRJCH in 
King County, Washington, on or about January 26, 2016, was 
an employer, and did willfully and knowingly violate the 
requirements of RCW 49.17.060, and a safety or health 
standard promulgated under RCW Chapter 49, and a rule or 
regulation governing the safety or health conditions of 
employment adopted by the Department of Labor and 
Industries, to-wit: WAC 296-155-657, WAC 296-155- 655 
and that violation caused the death of one of its employees, to
wit Harold Felton; 

Contrary to RCW 49 .17 .190 (3 ), and against the peace 
and dignity of the State of Washington. 

App. B (Information).2 

These charges are ostensibly supported by a Certification for 

Determination of Probable Cause that wa<; prepared by Mark Joseph, who is 

identified as a Certi l'ied Safety and Health Officer with WSDLI. Throughout 

the Certification for Determination of Probable Cause, Mr. Joseph opines that 

Alki Construction had failed to comply with certain WSDLI regulations, such 

2 RCW 49.17.190 is part of Washington's Industrial and Health Act of 1973. This 
legislative scheme is commonly referred to as "WISHA." 
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as the provisions identified in WAC 296-155-650 and WAC 296-155-657. 

See Appendix B (Certification at 2). Further, Mr. Joseph claims that Alki 

Construction failed to follow the "most rigorous shoring standard per WSDLI 

regulations" when digging and shoring the trench. Id. (Certification at 3). 

Thus, based upon these alleged "willful" regulatory violations, Mr. 

Joseph opines that Mr. Numrich is guilty of a violation of WI SHA' s criminal 

provisions as set forth in RCW 49 .17 .190 (3 ). Moreover, for all of these very 

same reasons, Mr. Joseph also claims that Mr. Numrich must be guilty of 

manslaughter in the second degree. 

On April 30, 2018, Mr. Numrich filed his Motion to Dismiss Count 1 

(the manslaughter charge). See Appendix C. In support, Mr. Numrich argued 

that this prosecution - and the filing of a manslaughter charge - was in direct 

conflict with Washington's general-specific rule insofar as each violation of 

WISHA's specific statute (RCW 49.17.190(3)) would necessarily support a 

convidion under the general second-degree manslaughter statute (RCW 

9A.32.070). Mr. Numrich also argued that the State's decision to file the 

manslaughter violated Washington's equal protection clause. 

On June 13, 2018, the State filed its Response to Defendant's Motion 

to Dismiss Count 1 ("Response"). Initially, the State claimed that 

Washington's general-specific rule is no different than any other tool of 

statutory construction. Then, assuming that the general-specific rule could be 
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applied in this instance, the State argued that the underlying charges were not 

concurrent because WISHA's criminal liability statute (RCW 49.17.190(3)) 

contains no causation requirement. Finally, after conceding that this was the 

first instance in which an employer in Washington had ever been charged with 

manslaughter based upon a workplace accident, the State claimed that there 

was no equal protection violation in this case. 

C. The Superior Court's Ruling 

King County Superior Court Judge John Chun3 initially heard 

argument on July 19, 2018. The Court declined to issue any ruling on that 

date and, instead, scheduled a subsequent hearing for August 23, 2018. 

Thereafter, Judge Chun informed the parties that he intended to deny 

the defense motion. The State subsequently prepared a proposed Order that 

parroted the arguments in its pleadings. The defense objected to the State's 

proposed Order and presented argument why this matter should he certified 

for review under RAP 2.3(b)(4). See App. D (Objection to State's Proposed 

Order and Motion for Certification for Review Pursuant to RAP 2.3(b)(4)). 

The parties appeared before Judge Chun on August 23, 20 18. The 

defense then argued that this motion raised issues of central importance and 

that immediate review was appropriate at this juncture. In particular, 

3 Judge Chun has since been appointed to Division One of the Court of Appeals. 
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counsel explained how a case involving a single misdemeanor charge was 

fundamentally different than a case that also included a charge of 

manslaughter. Accordingly, the defense demonstrated that interlocutory 

review was certain to advance the ultimate termination of the case.4 

Judge Chun accepted the defense position. First, the judge refused 

to sign the State's proposed Order. Second, Judge Chun signed an Order 

which certified the issue for immediate review: 

FURTHER, Defendant's Motion for Certification 
Pursuant to RAP 2.3(b)(4) is GRANTED. The Court finds 
and concludes that this Court's Order Denying Defendant's 
Motion to Dismiss Count I involves controlling questions of 
law as to which there are substantial grounds for a difference 
of opinion and that immediate review of the Order may 
materially advance the ultimate termination of the litigation. 

Appendix A. 

5. ARGUMENT 

A. Introduction: Discretionary Review is Warranted under 
RAP2.3 

Discretionary review is necessary and appropriate to promptly 

address significant issues regarding the interpretation of Washington's 

criminal statutes as they pertain to workplace fatalities - including the 

relationship between WISHA's specific workplace death statute and the 

4 During earlier stages ofthe case, the State had notified the superior court that it was likely 
to seek interlocutory review if the defense motion was to be granted. Nevertheless, the 
State objected to the defendant's request for certification. 
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general manslaughter statute. Before this prosecution, it seemed apparent 

that WIS HA' s workplace death statute had es tab I ished a comprehensive and 

unified scheme of punishment for cases involving workplace-related deaths. 

To accept the State's claims in this case, however, the WISHA workplace 

death statute would become superfluous and every such incident would now 

be subject to prosecution as a manslaughter charge. 

RAP 2.3(b)(4) provides that discretionary review may be accepted 

when "[t]he superior court has certified ... that the order involves a 

controlling question of law as to which there is a substantial ground for a 

difference of opinion and that immediate review of the order may materially 

advance the ultimate termination of the litigation." The superior court 

appropriately recognized that this case presents hotly contested issues that 

should be definitively resolved by the appellate courts before trial, and 

certified this issue pursuant to RAP 2.3(b )( 4). Additionally, RAP 2.3(b )(2) 

provides for the acceptance of review when "the superior court has 

committed probable error and the decision of the superior court 

substantially alters the status quo or substantially limits the freedom of a 

party to act." As discussed infra, the superior court committed probable 

error substantially altering the status quo. 

B. This Prosecution Violates the General-Specific Ruic 
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In enacting WISHA (RCW 49.17), the Washington legislature 

adopted a comprehensive and unified statutory scheme to regulate workplace 

safety. As part of this scheme, WISHA specifically provides for both civil 

penalties (RCW 49.17.180) and crirninal penalties (RCW 49.17.190) due to 

safety violations or avoidable workplace injuries. The distinct criminal 

penalties are applicahle only in certain enumerated circumstances: 

Any employer who willfully and knowingly violates the 
requirements ofRCW 49.17.060, any safety or health standard 
promulgated under this chapter, any existing rule or regulation 
governing the safety or health conditions of employment and 
adopted by the director, or any order issued granting a variance 
under RCW 49.17.080 or 49.17.090 and that violation caused 
death to any employee shall, upon conviction be guilty of a 
gross misdemeanor and be punished by a fine of not more than 
one hundred thousand dollars or by imprisonment for not more 
than six months or by both; except, that if the conviction is for 
a violation committed after a first conviction of such person, 
punishment shall be a fine of not more than two hundred 
thousand dollars or by imprisonment for not more than three 
hundred sixty-four days, or by both. 

RCW 49.17.190(3). 

This is a unique, and unusual, criminal statute - and it allows for 

penalties that are not available in any other misdemeanor-level offense. On 

the one hand, violators may be required to pay a stiff fine (up to $100,000 for 

a first violation of the provision), well beyond what is available in any other 

misdemeanor offense. See RCW 9A.20.020. On the other hand, violators 
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may be sentenced to up to six months in jail, less than what would be available 

for conviction of other gross misdemeanors. See id. 

This punishment scheme provides the exclusive criminal remedy for 

the types of violations that have been alleged in this case. To prove a crime in 

such a workplace incident, the State must demonstrate that the employer 

"willfully and knowingly" violated a WISHA rule, regulation, or safety and 

health standard, and where ''that violation cause[ s] death to any employee" the 

employer "shall, upon conviction be guilty of a gross misdemeanor." RCW 

49.17.190(3) (emphasis added). 

Since as early as 1970, Washington has applied its own, unique 

version of the "general-specific rule" when interpreting criminal statutes. 

See, e.g., State v. Zornes, 78 Wn.2d 9 (1970). This rule provides that "where 

a special statute punishes the same which is [also] punished under a general 

statute, the special statute applies, and the accused can be charged only 

under that statute." State v. Shriner, 101 Wn.2d 576, 580 (1984) (quoting 

State v. Cann, 92 Wn.2d 193, 197 (1979)). 

The purpose of the rule is to preserve the legislature's intent to 

penalize specific conduct in a particular, less onerous way and hence to 

minimize sentence disparities resulting from unfettered prosecutorial 

discretion. As the Washington Supreme Court has explained: 
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Under the general-specific mle, a specific statute will 
prevail over a general statute. Wark v. Wash. Nat'l 
Guard, 87 Wn.2d 864, 867 (1976) ("It is the law in this 
jurisdiction, as elsewhere, that where concurrent general and 
special acts are in pari materia and cannot be harmonized, 
the latter will prevail, unless it appears that 
the legislature intended lo make the general act 
controlling."). As this court recognized in Wark, "It is a 
fundamental rule that where the general statute, if standing 
alone, would include the same matter as the special act and 
thus conflict with it, the special act will he considered as an 
exception to, or qualification of, the general statute, whether 
it was passed before or after such general enactment." Id; 
see State_ v_ Conte, 159 Wn.2d 797, 803, cert. denied, 552 
U.S. 992 (2007). 

Residents Opposed to Kittitas Turbines v. State Energy Facility Site 

Evaluation Council (EFSEC), 165 Wn.2d 275, 309 (2008). 

The Washington courts have applied this rule in several diflerent 

contexts. See, e.g., Shriner, 101 Wn.2d at 580-83 (defendant who failed to 

return rental car could not be charged under general theft statute and should 

have been charged only with criminal possession of a rental car statute); 

State v_ Danforth, 97 Wn.2d 255, 257-59 (1982) (work release inmates 

could not be charged under general escape statute and should have been 

charged only under the specific failure to return to work release statute)~ 

Stute v. Walls, 81 Wn.2d 618, 622 (1972) (defendant who presented 

another's credit card at a restaurant could not be charged under general 

larceny statute, but must instead be charged with crime of procuring meals 

by fraud); State v, Thomas, 35 Wn.App. 598, 604-05 (1983) (elements of 

10 
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w1lawful imprisonment are necessarily present in situations where the 

offense of custodial interference is alleged). See also State v. Haley, 39 

Wn.App. 164 ( 1984) ( where factc;; supported either a manslaughter charge 

or negligent homicide charge, it was the prosecutor's duty, where an 

automobile was involved, to charge negligent homicide). 

The statutes at issue in this case -the general statute of manslaughter 

in the second degree (RCW 9A.32.070) as alleged in Count l and the 

specific statute in WISHA that punishes a violation of labor safety 

regulations that result in death (RCW 49. l 7 .190(3)) as alleged in Count 2 -

arc concurrent statutes. For, each time an employer is guilty of the specific 

oflense, he is likewise guilty of the general offense. 

A side-by-side comparison of the elements of each offense 

establishes this point: 

OFFENSE MENS REA RESULT 

MANSLAUGHTER CRIMINAL DEATH 
20 NEGLIGENCE 

RCW 49.1 7. 190(3) WILFULLAND WORKPLACE 
KNOWING DEATH 

Each violation of the specific statute, RCW 49.17.190(3), requires 

proof of a "willful" and "knowing" violation of safety regulations that 

11 
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results in a workplace fatality. 5 More generally, each violation of RCW 

9A.32.070 requires proof of "negligent'' conduct that results in death. 

Under Washington law, criminal negligence is defined as a "gross deviation 

of the standard of care that a reasonable person would exercise in the same 

situation." RCW 9A.08.010(1)(d). Thus, the specific statute requires proof 

of a greater mens rea ("willfully or knowingly") than the general statute 

(which requires proof only of criminal negligence). It is noteworthy that 

Washington ' s pattern jury instructions establish that criminal negligence is 

established in every case where there is proof of a higher mens rea (such as 

wilJful, intentional, knowing or reckless conduct). See RCW 9A.08.010(2). 

It is impossible to envision a case where a defendant might be guilty 

of the specific WJSHA statute but acquitted of the more general 

manslaughter statute. For_, as reflected in the State's charging documents, 

the WISHA/OSHA standards establish the standard of care for employers 

in the State of Washington. See, e.g. , A/inert v. Harsco Corp., 28 Wn.App. 

686, 873-74 (1980); Kelley v. Howard S. Wright, 90 Wn.2d .323 (1978) 

(OSHA regulation is relevant to the appropriate standard of care); Kennedy 

5 WISHA does not define willful and knowing behavior. Its implementing regulations 
define willfulness as "an act committed with the intentional, knowing, or voluntary 
disregard for the WISHA requirements or with plain indifference to employee safety." 
WAC 296-900-14020. 
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v. Sea-Land Services, Inc., 62 Wn.App. 839, 852-53 (1991) (OSHA 

regulation was relevant to the standard of care). Simply put, in each and 

every case that a person willfully or knowingly fails to comply with the 

mandates of WISHA, it can also be said that the employer has engaged in 

negligent conduct or a gross deviation of the standard of care.6 

Notably, the specific statute, RCW 49.17.190(3), has a significantly 

higher mental state than the general manslaughter statute. It is 

unreasonable to suggest that the legislature enacted a special misdemeanor

level statute with a higher mental state while also assuming that prosecutors 

within the state would be authorized to charge under a general felony statute 

with a lower mental state. 

A very similar situation was presented in Danforth, supra. There, 

the petitioners were on work release status. Danforth, 97 Wn.2d at 256. 

While looking for work, the petitioners became intoxicated and failed to 

return to the work release center. Id. The petitioners were arrested and 

charged with escape in the first degree. id. On appeal, the petitioners 

argued that another statute, RCW 72.65.070, deals specifically with an 

escape from work release. Id at 257. This Court held that the general

specific rule prohibited prosecution under the general "escape" statute: 

6 The defense argument is visually encapsulated in the attached chart. See App. E. 
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[W]e are of the opinion that the specific requirement 
that the defendant's conduct be willful under RCW 
72.65.070 recognizes a valid legislative distinction between 
going over a prison wall and not returning to a specified 
place of custody. The first situation requires a purposeful 
act, the second may occur without intent to escape. It is easy 
to visualize situations where a work release inmate failed to 
return because of a sudden illness, breakdown of a vehicle, 
etc. This explains the requirement of willful action. 

finally, this interpretation of the two statutes is 
necessary to give effect to RCW 72.65.070. RCW 72.65.070 
differs significantly from the general escape statute in that 
the prosecutor must prove the failure to return was willful. 
Under RCW 9A.76.l 10, however, a conviction will be 
sustained if the state demonstrates that the defendant 
"knew that his actions would result in leaving confinement 
without permission." Stale v. Descoteaux, 94 Wn.2d 31, 35 
(1980). 

Given the choice, a prosecutor will presumably elect 
to prosecute under the general escape statute because of its 
lack of a mental intent requirement. Consequently, the result 
of allowing prosecution under RCW 9A.76.110 is the 
complete repeal of RCW 72.65.070. This result is an 
impermissible potential usurpation of the legislative 
function by prosecutors. 

Danforth, 97 Wn.2d at 258-59. 

The same situation is presented here. By proceeding under the 

general manslaughter statute, the State is simply required to prove that the 

defendant was criminally negligent - or that his conduct amounted to a 

gross deviation from the standard of care. Yet to proceed under the specific 

statute (RCW 49.17.190(3)), the State would need to prove a willful and 

knowing violation of the applicable safety regulations (which amount to the 

14 
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standard of care in this highly-regulated industry). The State should not be 

permitted to avert the mental element that the legislature had in mind when 

it enacted the specific WISIIA statute. 

The legislature's intent is also evidenced by the creation of a 

umque - and carefully calibrated - punishment scheme in RCW 

49.17.190(3). Tt is notahle that the special misdemeanor-level statute allows 

for an enhanced fine of up to $100,000 to $200,000. By contrast, the 

maximum fine for a Class B felony, such as Manslaughter in the Second 

Degree, is only $25,000. Thus, when enacting RCW 49.17.190(3), the 

legislature was mindfol of the fact that it was creating a special 

misdemeanor-level statute - and a statute that included somewhat reduced 

custodial penalties along with the potential for financial penalties far greater 

than authorized for any felony-level offense. 7 This scheme would become 

a nullity if the State was permitted to charge both the general and the 

specific statutes, as they have attempted to do in this case. 

In an attempt to side-step these issues, the State has claimed that the 

general-specific rule is merely a maxim of statutory construction. The 

State's arguments are misguided. Washington's general-specific rule for 

criminal cases is not merely an aid to statutory construction. Rather, as 

7 Consistent with RCW 9A.20.020, the maximum fine for a Class A felony is $50,000. 
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explained by the Wa<;hington Supreme Court, it is a "rule" of clear application 

- and a rule with a very specific purpose: "The general-speci lie rule is a means 

of answering the question, Did the legislature intend to give the prm;ecutor 

discretion to charge a more serious crime when the conduct at issue is fully 

described by a statute defining a less serious crime?" State v. Albarran, 187 

Wn.2d 15, 20 (2016). The answer to this question is always "no," unless it is 

clear that the legislature intended to make the general act controlling. 

The State also claims that these statutes are not concurrent because 

they have different elements. Yet, in making this argument, the State does 

not rely upon the statutory language. Rather, it invites the Court to either 

ignore the language of the statutes or to engraft non-statutory elements that 

would serve its purpose in this case. 

First, the State has argued that RCW 49.17.190(3) requires no causal 

connection between the wrongful act and the resulting death. See Response 

at 13. To quote the State' s brief: 

Moreover, the laws arc directed at different conduct. Read 
as a whole, the gravamen of the crime of manslaughter is 
that the defendant negligently caused the death of another. 
In contrast, the gravamen of RCW 49.17.190(3) is that the 
defendant knowingly violated a health or safety regulation 
and that all employee ltnppe11etl to die as a result. 

Id. (emphasis supplied). 

16 
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But the unambiguous language of RCW 49.17.190(3) specifically 

provides for liability only where there is proof that the defendant's 

"violation caused death to an employee." Id (emphasis supplied). 

Contrary to the State's claim, RCW 49.17.190(3) is not violated in every 

case where there is a safety violation and the worker "happened to die" at a 

jobsite. Rather, as in all homicide cases, the 8tate must prove a direct causal 

connection - both "but for" cause and "proximate" or "legal" cause -

between the wrongful conduct and the death of the employee. 

Generally, cause of death is a fact question for the jury. See, e.g., 

State v. Engstrom, 79 Wn.2d 469, 476 (1971). "In crimes which are defined 

to require specific conduct resulting in a specified result, the defendant's 

conduct must be the ' legal' or 'proximate' cause of the result." Slate v. 

Rivas, 126 Wn.2d 443, 453 (1995). This causation element is captured in 

WPIC 25.02. A defendant's conduct is not a proximate cause of the death 

if, although it otherwise might have been a proximate cause, a superseding 

cause intervenes. See, e.g, State v. Meekins, 125 Wn.App. 390, 397-98 

(2005). This causation element is captured within WPIC 25.03. See id. 

The Washington legislature clearly contemplated these requirements when 

it included a causation element within RCW 49 .17 .190(3 ). 8 

8 Notably, WJSHA 's criminal liability statute and the Manslaughter statutes were enacted 
just two years apart. See I 973 Wash. Sess. Laws c 80 § 19 (enacting statute criminalizing 
Violation of Labor Safety Regulation with Death Resulting); 1975 Wash. Sess. Laws c 260 
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Second, citing the decision in State v. Gamble, 154 Wn.2d 457 

(2005), the State has argued that the offense of manslaughter in the second 

degree requires proof that the defendant's mental state specifically related 

to the "risk of death." See Response at I 0-11. In Gamble, the Washington 

Supreme Court noted that the crime of manslaughter in the first degree 

required proof that the defendant knew of, and disregarded, a risk that death 

might occur. While this might be true of the higher form of manslaughter 

(which requires actual knowledge and disregard of the risk at hand), 

manslaughter in the second degree has no affirmative mental requirement. 

Thus, insofar as the defendant need not be aware of any such risk where the 

charge alleges negligent conduct, it is hard to imagine how the Gamble 

analysis could apply in this context.9 Even if that analysis could apply here, 

it does not support the State's claims. Simply put, there is no hypothetical 

scenario where a defendant could engage in a willful violation of the 

specific safety regulations and thereby cause a workplace death without 

likewise violating the general manslaughter statute. 

C. This Court Should Grant Discretionary Review to 
Promptly Address these Paramount Issues 

§ 9A.32.070 (enacting statute criminalizing Manslaughter in the Second Degree). 

9 Appellant recognizes that the commentators to the WPICs have suggested that WPIC 
10.04 might need to be modified in a manslaughter case. See WPJC 10.04 (Comments). 
However, these commentators do not explain why a "similar rationale" should apply in a 
case involving negligence, where the defendant need not be aware of the risk in question. 

18 
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The State seems to be arguing that a defendant, like Mr. Numrich, 

can be charged with a felony-level offense of manslaughter in the second 

degree in each and every case involving a workplace death. As argued 

above, the superior court committed probable error when it denied the 

defendant's motion to dismiss the manslaughter charge. Moreover, the 

superior court has certified this issue for immediate review under RAP 

2.3(b)(4). The court's reasoning is sound. 

First, there should be no question that the defense has presented an 

issue that involves controlling questions of law. Whether Mr. Numrich faces 

a gross misdemeanor or felony manslaughter charge will bear heavily on 

pretrial litigation, evidentiary rulings, and of course, conviction and 

sentencing consequences. This is the central issue in this ca-.e. 

Second, there is substantial ground for a difference of opinion. It is 

noteworthy that the defense has presented legal questions that have yet to be 

addressed by any appellate court in the State of Washin!:,'1:on; and the State is 

now advancing a position that has never previously been advocated by any 

other prosecuting attorney in Washington. Notwithstanding the State's 

assertions regarding the non-statutory mens rea element for manslaughter in 

the second degree, there remains a dispute regarding Gamble's applicability 

to second degree manslaughter cases. See, e.g., Gamble, 154 Wn.2d at 476 
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(Chambers, J., concurring) ( explaining that manslaughter in the second degree 

and second-degree felony murder involve "exactly the same intent"). 

Finally, immediate review of this Court's Order will materialJy 

advance the ultimate termination of this litigation. It is axiomatic that pretrial 

and trial proceedings will be drastically different if this case involves a felony 

manslaughter charge, as opposed to a gross misdemeanor offense. A felony 

manslaughter case will be lengthier, costlier, and necessarily involve more 

investigation and litigation. Further, the landscape for potential resolution 

drastically changes if Mr. Numrich is charged with a gross misdemeanor. 

Perhaps there would be no trial at all. 

Important judicial resources will be saved by having this controlling 

legal issue resolved now. It makes good sense to have an appellate court 

resolve these novel legal questions before the parties prepare this case for trial. 

In fact, an appellate ruling in this case will help to clarify the legal issues that 

will be presented to the trial court when the case ultimately proceeds to trial. 

6. CONCLUSION 

for all of these reasons, and in the interests of justice, the Court 

should grant discretionary review and reverse the Superior Court decision. 

RESPECTFULLY SUBMITTED this 8th day of September, 2018. 

TODD MA ROWN, WSBA #18557 
COOPER OFFENBECHER, WSBA #40690 
Attorneys for Appellant 
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Phillip Nwmich seeks direct review of the King County Superior 

Court's Order Denying Defendant's Motion to Dismiss Count 1 and 

Certifying the Issues for Review Under RAP 2.3(b)(4) filed on August 23, 

2018. A copy of the decision is attached hereto as Appendix A. 

I. NATURE OF THE CASE AND DECISION 

Phillip Numrich is the owner of Alki Construction LLC ("Alki 

Construction"). Alki Construction, doing business as Alki Sewer, has worked 

on numerous plumbing projects in the Puget Sound region since 2012. Alki 

Construction is licensed to do business in Washington and its job sites are 

regulated by the Washington Department of Labor and Industries ("WSDLI"). 

During January 2016, Alki Construction was working to replace a 

sewer line at a private residence in West Seattle. Alki Construction uses what 

is commonly described as a "trenchless pipe repair" during this process. Mr. 

Numrich and several employees helped to dig and shore two trenches - one 

near the home and one near the street - at the commencement of the work. 

On January 26, 2016, as the project was nearly completed, a worker was killed 

when the dirt wall of the trench nearest to the home collapsed. Mr. Numrich 

was not present at the job site at the time of the collapse. 

On July 21, 2016, the WSDLI issued Alki Construction a citation that 

alleged certain violations of the safety regulations in relation to the events of 

January 26, 2016. See Appendix B to Motion for Discretionary Review 
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(Declaration of Andrew Kinstler).1 Mr. Numrich appealed these findings and 

assessments and the parties ultimately reached a compromised settlement of 

all claims. 

On or about January 18, 2018, the State filed criminal charges against 

Mr. Numrich relating to this workplace incident. The Information charges: 

Count 1 Manslaughter In The Second Degree 

That the defendant PlllLLIP SCOTf NUMRlCH in 
King County, Washington, on or about January 26, 2016, with 
criminal negligence did cause the death of Harold Felton, a 
human being, who died on or about January 26, 2016; 

Contrary to RCW 9A.32.070, and against the peace 
and dignity of the State of Washington. 

Count 2 Violation of Labor Safety Regulation with Death Resulting 

'lbat the defendant PHILLIP SCOTT NUMRlCI-I in 
King County, Washington, on or about January 26, 2016, was 
an employer, and did willfully and knowingly violate the 
requirements of RCW 49.17.060, and a safety or health 
standard promulgated w1der RCW Chapter 49, and a rule or 
regulation governing the safety or health conditions or 
employment adopted by the Department of Labor and 
Industries, to-wit: WAC 296-155-657, WAC 296-155- 655 
and that violation caused the death of one of its employees, to
wit: Harold Felton; 

Contrary to RCW 49.17.190 (3), and against the peace 
and dignity of the State of Washington. 

1 A copy of the King County Superior Court's August 23, 2018 Order is attached as 
Appendix A. Subsequent references to Appendices B-E, which provide support for the facts 
contained herein, refer to appendices to Appellant 's contemporaneously filed Motion for 
Discretionary Review. 
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Appendix B (lnformation).2 

These charges are ostensibly supported by a Certification for 

Determination of Probable Cause that was prepared by Mark Joseph, who is 

identified as a Certified Safety and Health Officer with WSDLI. Throughout 

the Certification for Determination of Probable Cause, Mr. Joseph opines that 

Alki Construction had failed to comply with certain WSDLI regulations, such 

as the provisions identified in WAC 296-155-650 and WAC 296-155-657. 

See Appendix B (Certification at 2). Further, Mr. Joseph claims that Alki 

Construction failed to follow the "most rigorous shoring standard per WSDLI 

regulations" when digging and shoring the trench. Id. (Certification at 3). 

Thus, based upon these alleged "willful" regulatory violations, Mr. 

Joseph opines that Mr. Numrich is guilty of a violation of WISIIA's criminal 

provisions as set forth in RCW 49.17.190 (3). Moreover, for all of these very 

same reasons, Mr. Joseph also claims that Mr. Numrich must be guilty of 

manslaughter in the second degree. 

On April 30, 2018, Mr. Numrich filed his Motion to Dismiss Count 1 

(the manslaughter charge). See Appendix C. In support, Mr. Numrich argued 

that this prosecution - and the filing of a manslaughter charge - was in direct 

conflict with Washin1::,'1on's general-specific rule insofar as each violation of 

2 RCW 49.17.190 is part of Washington' s Industrial and Health Act of 1973. This 
legislative scheme is commonly referred to as "WISHA." 
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WISHA's specific statute (RCW 49.17.190(3)) would necessarily support a 

conviction under the general manslaughter statute (RCW 9A.32.070). Mr. 

Numrich also argued that the State's decision to file the manslaughter charge 

violated Washington's equal protection clause. 

On June 13, 2018, the State filed its Response to Defendant's Motion 

to Dismiss Count 1 ("Response"). Initially, the State claimed that 

Washington's general-specific rule is no different than any other tool of 

statutory construction. Then, assuming that the general-specific rule could be 

applied in this instance, the State argued that the underlying charges were not 

concurrent because WISHA's criminal liability statute (RCW 49.17.190(3)) 

contains no causation requirement. Finally, after conceding that this was the 

first instance in which an employer in Washington had ever been charged with 

manslaughter based upon a workplace accident, the State claimed that there 

was no equal protection violation in this case. 

King County Superior Court Judge John Chun3 initially heard 

argument on July 19, 2018. The Court declined to issue any ruling on that 

date and, instead, scheduled a subsequent hearing for August 23, 2018. 

Thereafter, Judge Chun informed the parties that he intended to deny 

the defense motion. The State subsequently prepared an Order that parroted 

3 Judge Chun has since been appointed to Division One of the Court of Appeals. 
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the arguments in its pleadings. The defense objected to the State's proposed 

Order and presented argument why this matter should be certified for review 

under RAP 2.3(b)(4). See App. D (Objection to State's Proposed Order and 

Motion for Certification for Review Pursuant to RAP 2.3(b)(4)). 

The parties appeared before Judge Chun on August 23, 2018. The 

defense then argued that this motion raised issues of central importance and 

that immediate review was appropriate at this juncture. In particular, 

counsel explained how a case involving a single misdemeanor charge was 

fundamentally diff:erent than a case that also included a charge of 

manslaughter. Accordingly, the defense demonstrated that interlocutory 

review was certain to advance the ultimate termination of the casc.4 

Judge Chun accepted the defense position. foirst, the judge refused 

to sign the State's proposed Order. Second, Judge Chun signed an Order 

which certified the issue for immediate review: 

FURTHER, Defendant's Motion for Certification 
Pursuant to RAP 2.3(b)(4) is GRANTED. The Court finds 
and concludes that this Court's Order Denying Defendant's 
Motion to Dismiss Count l involves controlling questions of 
law as to which there are substantial grounds for a difference 
of opinion and that immediate review of the Order may 
materially advance the ultimate termination of the litigation. 

4 During earlier stages of the case, the State had notified the superior court that it was likely 
to seek interlocutory review if the defense motion was to be granted. Nevertheless, the 
State objected to the defendant's request for certification. 
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II. ISSUES PRESENTED FOR REVIEW 

1 . Should direct review be granted where this case of 
first impression - the prosecution of an employer for 
felony manslaughter for the death of an employee 
resulting from alleged safety violations - has broad 
implications across the Washington business 
landscape and therefore involves a fundamental and 
urgent issue of broad public import which requires 
promp1 and ultimate determination? 

2. Should direct review be granted, where the superior 
court certified that its decision, in denying 
defendant's motion to dismiss, involves controlling 
questions of law to which there is substantial ground 
for a difference of opinion, and in so ruling 
recognized the need for interlocutory appellate 
guidance? 

3. Should direct review be granted where the superior 
court committed probable error substantially altering 
the status quo where the State - for the first time ever 
in Washington - has charged an employer under the 
general felony manslaughter statute for the death of 
an employee resulting from alleged safety violations, 
even though there is a specific workplace death 
statute, thereby violating Washington's "general
specific" rule? 

4. Should direct review be granted to clarify this 
Court's comments in State v. Gamble, 154 Wn.2d 
457 (2005) with respect to a defendant's mental state 
vis-a-vis the victim in a criminal negligence 
homicide case? 

III. GROUNDS FOR DIRECT REVIEW: THIS CASE 
INVOLVES A FUNDAMENTAL AND URGENT ISSUE OF 
BROAD PUBLIC IMPORT REQUIRING PROMPT AND 
ULTIMATE DETERMINATION UNDER RAP 4.2(A)(4) 

A. RAP 4.2(a)(4) 
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A party may seek direct review in this Court of: "A case involving 

a fundamental and urgent issue of broad public import which requires 

prompt and ultimate dete1mination." RAP 4.2(a)(4). The State' s novel 

prosecution in this matter presents such a case. 

B. The Numrich Case is the First Time a Washjngton 
Prosecutor Has Ever Charged an F,mployer with 
Manslaughter Relating to a Workplace Fatality Accident 

This is a case of first impression. The King County Prosecutor's 

Oftice charged an employer with manslaughter relating to the death of his 

employee caused by alleged safety violations. Both patties agree that no 

prosecutor in Washington has ever previously fi led such a charge. 

This is not happenstance. There is a specific WISHA statute that 

criminalizes these very types of violations. RCW 49.17.190(3) provides 

that " [a]ny employer who willfully and knowingly violates [applicable 

health and safety standards J .. . and that violation caused death to any 

employee shall, upon conviction be guilty of a gross misdemeanor and be 

punished by a fine of not more than one hundred thousand dollars or by 

imprisonment for not more than six months or by both." 

The Washington legislature specifically enacted RCW 49.17.190(3) 

to punish employers for workplace fatalities arising from health and safety 

violations. Accordingly, charging Mr. Numrich with the general statute of 
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manslaughter in the second degree violates Washington's longstanding 

"general-specific" rule. 

C. The Manslaughter Charge Filed Against the Employer 
in this Case Very Clearly Violates Washington's 
General-Specific Rule 

Since as early as 1970, Washington has applied its own, unique 

version of the "general-specific rnle" when interpreting criminal statutes. 

See, e.g, ,<.,'tute v. Zornes, 78 Wn.2d 9 (1970). This rule provides that "where 

a special statute punishes the same which is [also] punished under a general 

statute, the special statute applies, and the accused can be charged only 

under that statute." State v. Shriner, 101 Wn.2d 576, 580 (1984) (quoting 

State v. Cann, 92 Wn.2d 193, 197 (1979)). 

Washington courts have applied this rule in a variety of contexts 

involving criminal cases. See, e.g., Shriner, 101 Wn.2d at 580-83 

(defendant who failed to return rental car could not be charged under 

general theft statute and should have been charged only with criminal 

possession of a rental car statute); State v. Danforth, 97 Wn.2d 255, 257-59 

(1982) (work release inmates could not be charged under general escape 

statute and should have been charged only under the specific failure to 

return to work release statute); State v. Walls, 81 Wn.2d 618, 622 (1972) 

(defendant who presented another' s credit card at a restaurant could not be 

charged under general larceny statute, but must instead be charged with 
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crime of procuring meals by fraud); State v. Thomas, 35 Wn.App. 598, 604-

05 (1983) (elements of unlawful imprisonment are necessarily present in 

situations where the offense of custodial interference is alleged). See also 

State v. Haley, 39 Wn.App. 164 (1984) (where facts supported 

manslaughter or negligent homicide, it was the prosecutor's duty, where an 

automobile wa-. involved, to charge negligent homicide). 

The statutes at issue in this case - the general statute of manslaughter 

in the second degree (RCW 9A.32.070) as alleged in Count 1 and the 

specific statute in WISHA that punishes a violation of labor safety 

regulations that result in death (RCW 49.17.190(3)) as alleged in Count 2 -

are concurrent statutes. For, each time an employer is guilty of the specific 

offense, he is likewise guilty of the general offense. 

A side-by-side comparison of the elements of each offense 

establishes this point: 

OFFENSE MENS REA RESULT 

MANSLAUGHTER CRIMINAL DEATH 
20 NEGLIGENCE 

RCW 49.17.190(3) WILFULLAND WORKPLACE 
KNOWING DEATH 

Each violation of the specific statute, RCW 49.17.190(3), requires 

proof of a "willful" and "knowing" violation of safety regulations that 
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results in a workplace fatality. 5 More generally, each violation of RCW 

9A.32.070 requires proof of "negligent" conduct that results in death. 

Under Washington law, criminal negligence is defined as a "gross deviation 

of the standard of care that a reasonable person would exercise in the same 

situation." RCW 9A.08.010(l)(d). Thus, the specific statute requires proof 

of a greater mens rea ("willfully or knowingly") than the general statute 

(which requires proof only of criminal negligence). In fact, Washington's 

pattern jury instructions establish that criminal negligence is established in 

every case where there is proof of a higher mens rea (such as willful, 

intentional, knowing or reckless conduct). See RCW 9A.08.010(2). 

A very similar situation was presented in Danforth, supra. There, 

the petitioners were on work release status. Danforth, 97 Wn.2d at 256. 

While looking for work, the petitioners became intoxicated and failed to 

return to the work release center. Id The petitioners were arrested and 

charged with escape in the first degree. Id. On appeal, the petitioners 

argued that another statute, RCW 72.65.070, deals specifically with an 

5 WISHA does not define willful and knowing behavior. Its implementing regulations 
define willfulness as "an act committed with the intentional, knowing, or voluntary 
disregard for the WISHA requirements or with plain indifference to employee safety." 
WAC 296-900-14020. 

10 
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escape from work release. Id. at 257. This Court held that the general

specific rule prohibited prosecution under the general "escape" statute: 

[W]e are of the opinion that the specific requirement 
that the defendant's conduct be willful under RCW 
72.65.070 recognizes a valid legislative distinction between 
going over a prison wall and not returning to a specified 
place of custody. The first situation requires a purposeful 
act, the second may occur without intent to escape. It is easy 
to visualize situations where a work release inmate failed to 
return because of a sudden illness, breakdown of a vehicle, 
etc. This explains the requirement of willful action. 

Finally, this interpretation of the two statutes is 
necessary to give effect to RCW 72.65.070. RCW 72.65.070 
differs significantly from the general escape statute in that 
the prosecutor must prove the failure to retmn was willful. 
Under RCW 9A. 76.110, however, a conviction will be 
sustained i r the state demonstrates that the defendant 
"knew that his actions would result in leaving confinement 
without permission." State v. Descoteaux, 94 Wn.2d 31, 35 
(1980). 

Given the choice, a prosecutor will presumably elect 
to prosecute under the general escape statute because of its 
lack of a mental intent requirement. Consequently, the result 
of allowing prosecution under RCW 9A.76.110 is the 
complete repeal of RCW 72.65.070. This result is an 
impermissible potential usurpation of the legislative 
function by prosecutors. 

Danforth, 97 Wn.2d at 258-59. 

The same situation is presented here. By proceeding under the 

general manslaughter statute, the State is simply required to prove that the 

defendant was criminally negligent - or that his conduct amounted to a 

gross deviation from the standard of care. Yet to proceed under the specific 

11 
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statute (RCW 10. 73 .190(3 )), the State would need to prove that the 

defendant engaged in a willful and knowing violation of the safety 

regulations. The State should nol be permitted to ave11 the mental element 

that the legislature had in mind when it enacted the specific WISHA statute. 

Relying on State v. Gamble, 154 Wn.2d 457 (2005), the State 

attempts to differentiate manslaughter and the WISH A statute by arguing 

that manslaughter in the second degree requires proof that the defendant's 

mental state specifically related to the "risk of death." See Response at 10-

11. In Gamble, this Court noted that the crime of manslaughter in the first 

degree required proof that the defendant knew of, and disregarded, a risk 

that death might occur. id. at 468. While this might be true of first degree 

manslaughter, manslaughter in the second degree has no affirmative mental 

requirement. Because the defendant need not be aware of any such risk, it 

is hard to imagine how the Gamble analysis could apply.6 See, e.g., Gamble, 

154 Wn.2d at 476 (Chambers, J., concurring) (explaining that manslaughter 

in the second degree and second-degree felony murder involve "exactly the 

same intent"). This Court is in the best position to clarify Gamble's 

applicability to second degree manslaughter. 

6 Appellant recobrnizes that the commentators to the WPICs have suggested that WPIC 
10.04 might need to be modified in a manslaughter case. See WPIC I 0.04 (Comments). 
The commentators note that Gamble's extension to cases involving criminal negligence is 
"implied." Howevt:r, the comments do not explain why a "similar rationale" should apply 
in a case involving negligence, where the defendant need not be aware of the risk. 

12 
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Accordingly, the WISHA punishment scheme provides the exclusive 

criminal remedy for the types of violations that have been alleged in this case. 

Nevertheless, the State here attempts to break new ground hy charging an 

employer with felony manslaughter.7 

D. The Potential Liability of Washington Employers for 
Felony Manslaughter as a Result of Workplace Safety 
Violations is an Urgent Issue Warranting Prompt and 
Ultimate Determination by this Court 

This Court should accept review now to provide Washington 

businesses with prompt and authoritative guidance on the pressing question 

of whether an employer can be held criminally liable for felony 

manslaughter and subject to a term of imprisonment as a result of safety 

violations causing the death of an employee. 

Washington State has a vibrant economy with a gross domestic 

product of over $500 billion. 8 According to recent Census figures there are 

186,164 employers in Washington with a physical establishment.9 And a 

7 The unique features of the WISH!\ statute further make it c lear that the legislature 
intended RCW 49.17. 190(3) to be the sole criminal statute applicable in cases of workplace 
accident fatalities. The statute allows for penalties that are not avai lable in any other 
misdemeanor-level offense. On the one hand, violators may be required to pay a stiff fine 
(up to $ 100,000 for a first violation of the provision), well beyond what is available in any 
other misdemeanor offense. See RCW 9A.20.020. On the other hand, violators may be 
sentenced to up to six months in jail, less than what would be available for conviction of 
other gross misdemeanors. See id. 

8 See Wikipedia, List of U.S. States and Ten-itories by GDP, 
httpsJ/cn. wikip1:dia.org/wiki/List of U.S. stales and tcrrilories by GDP. 
9 See United States Census Bureau, 
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recent tally by the Small Business Administration showed there were 

555,285 small businesses in Washington. JO Unfortunately, workplace 

fatality is a reality. There are tens of thousands of workplace related injury 

claims in Washington each year. 11 In 2017, 75 traumatic work-related 

incidents resulted in a worker's death. 12 In the last decade, there have been 

681 traumatic work-related deaths. See id. 

Washington's economy depends on a predictable regulatory 

framework. The legislature has chosen WISHA to the regulatory 

framework for handling workplace safety. WISHA, in tum, provides a 

specific statute criminalizing workplace deaths caused by safety violations. 

This case of first impression ce1iainly involves an issue of broad 

public import that is at least as fundamental, urgent and demanding prompt 

and ultimate determination as other issues directly reviewed under this 

Rule. See, e.g., State v. Chen, 178 Wn.2d 350 (2013)(redactions in criminal 

defendant's competency evaluation); Alverado v. WPPSS, 111 Wn.2d 424 

h11ps://www.cens11 .gov/quickfacts/ fact/table/wa/SBO00 I 2 I 2#viewtop. 

JO See U.S. Small Business Administration 2015 Figures, 
h11ps://www.sba.gov/sites/default/files/ndvocacy/Washington.pdf. 
I I See 

https:/ /www. lni. wa. gov/Cl aimslns/lnsurance/DataStatistics/W orkersCompData/ default.as 
p. (in 2017 there were 29,029 compensable worker' s compensation injury claims and 
20,691 rejected worker's compensation injury claims). 
12 See 2017 Washington State Work-Related Fatalities Report, 
http://www.lni.wa.gov/Safety/Rcsearch/F ACE/Files/2017 _ WorkRelatcdFatalitiesln WaSt 
ate_ WAFACE.pdf. 
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(1988) (mandatory urina]ysis); Cougar Mountain Associates v. King 

County, 111 Wn.2d 742 (1988) (subdivision application); Hartley v. State, 

103 Wn.2d 768 (1985) (automobile wrongful death); In re Marriage of 

Hadley, 88 Wn.2d 649 (1977) (property division). 

This case squarely presents the question of whether an employer can 

be charged with felony manslaughter related to a workplace accident death 

where Washington's legislature very clearly enacted a more specific statute 

to criminalize these very types of safety-related workplace fatalities. This 

Court has yet to address this important question. 

This Court should grant swift review and resolve these crucial 

issues. The defense has presented issues of great public importance - and 

the ruling in this case is sure to have broad ramifications for employers and 

businesses throughout the State of Washington. 

RESPECTFULLY SUBMITTED this 28th day of September, 2018. 

L 
TODD MA YBROWN, WSBA # 18557 
COOPER OFFEN BECHER WSBA #40690 
Attorneys for Appellant 
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State v. Phillip Numrich 
18-1-00255-5 SEA 

DECLARATION OF PATRICK HINDS FOR 
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RE: STATE'S MOTION TO AMEND 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 134

57151489 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

THE STATE OF WASHINGTON, 

V. 

PHILLIP NUMRICH, 

) 
Plaintiff, ) 

) No. 18-1-00255-5 SEA 
) 
) 

Defendant. ) DECLARATION OF PATRICK HINDS 
) RE: STATE'S MOTION TO AMEND ___________________ ) 

I, PATRICK HINDS, hereby declare as follows: 

1. 

2. 

3. 

4. 

5. 

I am a Senior Deputy Prosecuting Attorney in the King County Prosecuting Attorney's 
Office and am one of the prosecutors assigned to the above entitled case, and am familiar 
with the records, files, and discovery therein. 

The defendant is currently charged by way of Information with Manslaughter in the Second 
Degree in violation of RCW 9A.32.070 (Count 1) and Violating of Labor Safety Regulation 
with Death Resulting in violation of RCW 49.17.190(3) (Count 2). The date of violation for 
both counts is January 26, 2016. The Information was filed on January 5, 2018. 

At the time of filing and at the present time, the State believes that there is probable cause to 
charge the defendant with either/both Manslaughter in the First Degree and Manslaughter in 
the Second Degree. 

Due to the King County Prosecuting Attorney's generally conservative filing policy, in 
January it was decided to file Manslaughter in the Second Degree and to reserve the decision 
of whether to amend to Manslaughter in the First Degree or to add Manslaughter in the First 
Degree as a charge in the alternative until the time of trial or until closer to the nmning of the 
State of Limitations, whichever came first. 

Per RCW 9A.04.080(1), the Statute of Limitations for Manslaughter in the First Degree is 
three years from the date of violation. In this case, the statute will run on January 26, 2019. 

DECLARATION OF PATRICK HINDS RE: 
Daniel T. Satterberg, Prosecuting Attorney 
W554 King County Courthouse 

STATE'S MOTION TO AMEND- 1 516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000, FA.X (206) 296-0955 
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1 

2 

3 

4 

5 

6 

7 

8 

6. The defendant has moved for discretionary review of the Superior Court's denial of his 
motion to dismiss. If discretionary review is granted (in either the Supreme Court or the 
Court of Appeals), the Superior Court will no longer have the authority to rule on the State 's 
motion to amend the Information under RAP 7.2. 

7. If discretionary review is granted, the State anticipates that the case will not be mandated 
back to the Superior Court until after January 26, 2019. 

8. As the State interprets the relevant case law, once the statute has run, the State would not be 
able to amend the Information to change Count 1 to Manslaughter in the First Degree or to 
add a count of Manslaughter in the First Degree as a charge in the alternative because, 
although such an amendment would "relate back" to the original Information, it would 
broaden the original charges. See State v. Wan·en, 127 Wn. App. 893, 896, 112 P.3d 1284 
(2005). 

9. Given all of the above, the State is moving to amend the Information now to add a count of 
9 Manslaughter in the First Degree in the alternative because, if it does not, it will effectively 

lose the ability to do so if discretionary review is granted. 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

10. The State's motion to amend is not being brought to retaliate against the defendant for 
seeking discretionary review, to gain an advantage in the appellate litigation, or for any other 
unproper purpose. 

Under penalty of perjury under the laws of the State of Washington, I certify that the 
foregoing is true and correct to the best of my knowledge and belief. 

Signed and dated by me this 16th day of October, 2018 in Seattle, Washington. 

Patrick H. Hinds, WSBA #34049 
Senior Deputy Prosecuting Attorney 

DECLARATION OF PATRICK HINDS RE: 
STATE 'S MOTION TO AMEND - 2 

Daniel T. Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000, FAX (206) 296-0955 
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A. IDENTITY OF RESPONDING PARTY 

The State of Washington is the Respondent in this matter. 

B. STATEMENT OF RELIEF SOUGHT 

The State respectfully asks this Court to deny discretionary review. 

C. FACTS RELEVANT TO THE MOTION 

On January 26, 2016, the defendant's reckless disregard for the 

safety of his employees caused the death of Harold Felton. As a result of 

his actions, the defendant, Phillip Numrich, is currently charged with 

Manslaughter in the Second Degree under RCW 9A.32.070 (Count 1) and 

Violation of Labor Safety Regulation with Death Resulting under RCW 

49. l 7.190(3)(Count 2). 1 Appendix at 1-2. 

Numrich is the owner and operator of Alki Construction LLC. 2 

Felton was Numrich's employee and a long-time friend. On January 16, 

2016, Numrich's company started working to replace a sewer line at a 

residence in West Seattle. For this project, Numrich used a method by 

which a trench was dug down to either end of the pipe to be replaced and 

then a hydraulic machine was used to pull a new pipe through the old one, 

1 As discussed below, the State will he amending the Information to add a count of 
Manslaughter in the First Degree under RCW 9A32 060 

2 The substantive facts are drawn from the Certification for Determination of Probable 
Cause prepared by WSDLI Safety and Health Officer Mark Joseph (Appendix at 3-7) and 
the Joint Investigation of Alki Construction Memorandum prepared by Officer Joseph 
and Assistant Attorneys General Cody Costello and Martin Newman (Appendix at 8-18). 
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simultaneously bursting the old pipe and laying the new one into place. 

One of these trenches-dug where the sewer line connected to the 

house-was 21 inches wide, six feet long, and more than seven feet deep. 

With a trench of this depth, there is a substantial risk that the 

excavation could cave-in and injure or kill a worker inside. A number of 

factors impact the risk of such a collapse. These include the soil condition 

and type, the depth of the trench, and whether the soil was previously 

disturbed. All of these factors increased the likelihood of collapse at the 

project in West Seattle. By January 26th
, a number of other factors 

increasing the likelihood of a collapse were also present: the trench had 

been "open" for approximately 10 days and the soil was heavily saturated 

from several days of rain. 

Because of the danger posed to workers in trenches, Washington 

has regulations that apply to job site excavations. For a trench the size of 

the one at issue, these regulations required, inter alia, that the walls be 

shored to prevent a cave-in. While shores were placed in the trench, the 

shoring Numrich provided was wholly insufficient to safely stabilize it. 

Also included in Washington regulations is the requirement that a 

"competent person" regularly inspect any trenches and the protective 

system installed in them. "Competent person" is a tenn defined by WAC 

296-155-650 as someone "who can identify existing or predictable hazards 
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in the surroundings that are unsanitary, hazardous, or dangerous to 

employees." Inspections by the "competent person" must be made daily 

prior to the sta11 of any work in a trench and must be repeated after every 

rainstom1 or other hazard-increasing occurrence. If the "competent 

person" sees any evidence of a situation that could result in a possible 

collapse, that person must remove all employees from the trench until 

precautions have been taken to ensure worker safety. Numrich was the 

only "competent person" at the job site during the project. 

On January 26, 2016-10 days after the project started-Numrich, 

Felton, and Maximillion Henry (Numrich's other employee) were at the 

job site. This was scheduled to be the last day of work on the project and 

Numrich was under pressure from the home owners to complete it. 

Shortly after 10:00 a.m., the new pipe had been pulled into place and 

Felton was working in the trench closest to the house. Felton began using 

a vibrating tool called a "Sawzall" in the trench. It is well known that this 

tool can cause cx1cnsivc vibrations in the ground, which can disturb the 

soil and make a collapse more likely. Numrich noted and commented to 

Henry on the dangerous nature of Felton's use of the tool in the trench. 

As noted above, Numrich was the "competent person" for the 

project and ,,vas aware of all of the risk factors present at the site. In 

addition, Numrich was aware that Felton's use of a vibrating tool inside 

- 3 -
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the trench was dangerous and further increased the risk of a collapse. He 

was also aware that the ground around the trench had already been 

recently vibrated and disturbed by the process of pulling the ne,v pipe 

through the old one. However, despite being aware of all these risks and 

despite being the owner of the company, Felton's friend, the person in 

charge, and the "competent person" at the scene, Numrich made no effort 

to halt Felton's hazardous use of the tool and did not re-inspect the trench 

after Felton was done using it. Instead, Numrich left to buy lunch. 

Approximately 15 minutes after Numrich left, the trench collapsed, 

burying Felton under approximately seven feet of wet dirt. While the 

Seattle Fire Department arrived at the scene shortly thereafter, rescuers 

were unable to free Felton in time to save his life and he died of 

compressional a<;phyxia. 

The State filed charges against Numrich on January 5, 2018. 

Appendix at 1-2. Numrich subsequently brought a motion to dismiss the 

second-degree manslaughter charge, arguing that the State's decision to 

prosecute him for that crime violated both Washington's "general-specific 

rule" and his right to equal protection. Motion for Discretionary Review at 

4. 3 The State's response brief was filed on June 13, 2018. Appendix at 19-

3 The State will hereinafter refer to Numrich' s Motion For Discretionary Review as 
":tvIDR," to the appendices attached thereto as "MDR App.," and to Numrich's Statement 
Of Grounds For Direct Review as "SOG." 

-4-
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72. The trial court ultimately denied Numrich's motion to dismiss, but 

granted his motion for RA.P 2.3(b)(4) certification. MDR App. A. 4 

D. GROUNDS FOR RELIEF AND ARGUMENT 

Numrich seeks direct discretionary review of the trial court's 

ruling that the State's prosecution of him for second-degree manslaughter 

does not violate Washington's "general-specific rule."5 A motion for 

discretionary review may be granted only if the petitioner demonstrates 

that the stringent requirements of RAP 2.3(b) are met. Furthennore, even 

when a case meets one or more of the requirements allowing review under 

RAP 2.3(b ), the language of the rule itself indicates that this Court may 

then accept discretionary review, not that it must. RAP 2.3(b). This Court 

can and should still exercise its own judgment as to whether review is 

appropriate under all the circumstances. In exercising its discretion, this 

4 Numrich' s briefing unfairly characterizes many of the procedural facts of this case in a 
manner that casts the State in an undeservedly negative light. lvlDR at 4-6; SOG at 
3-5. This also occurred in briefing before the Superior Court and the State was 
compelled to file a memorandum to correctNurnrich's recitation of the facts and to 
ensure that the record was accurate. Appendix at 73-94. However, the majority of 
Numrich' s current mischaracterizations relate to matters that are not relevant to the issues 
before this Court. In that context, the State will not attempt to correct every such 
instance, but will confine itself to addressing only those relevant to the current motion. 

5 As noted above, the trial court also denied Numrich's motion to dismiss on equal 
protection grounds. However, while his hr1<•t1r><, before this Court contains scattered 
references to alleged equal protection violations J\1DR App. B at Numrich 
has neither briefed nor asked this Court to grant "'""'.'"''"'",." review on this As a 
result, the State will not address it in its briefing and objects to any attempt by Numrich 
to raise it in his reply or otherwise. 
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Court starts with the general rule that interlocutory review is highly 

disfavored and the party seeking discretionary review must meet a heavy 

burden of demonstrating that immediate review is justified. Minehart v. 

Morning Star Boys Ranch, 156 Wn. App. 457,462,232 P.3d 591 (2010); 

In re Dependency of Grove, 127 Wn.2d 221, 235, 897 P.2d 1252 (1995). 

Numrich argues that discretionary review is appropriate under 

RAP 2.3(b)(2) and (4). Hm,vever, Numrich has failed to demonstrate that 

this case meets the requirements of either. Moreover, even if Numrich 

established that this Court could accept review under either, he has still 

failed to meet the heavy burden of showing that immediate interlocutory 

review is appropriate. 

1. DISCRETIONARY REVIEW IS NOT WARRANTED 
UNDER RAP 2.3(b)(2) 

Under RAP 2.3(b)(2), discretionary review may be accepted if 

"[t]he superior court has committed probable error and the decision of the 

superior court substantially alters the status quo or substantially limits the 

freedom of a party to act." Here, Numrich has failed to establish either 

that the Superior Court probably erred or that any error has altered the 

status quo or limited his freedom to act. 

a. Even If The Superior Court Probably Erred, 
Discretionary Re\·iew Is Still Not Appropriate 

Even if a trial court has committed probable error, that is not in and 
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of itself a sufficient basis for this Court to take discretionary review under 

RAP 2.3(b )(2). Rather, the party seeking review also bears the burden of 

establishing the "effect prong" of the provision-that the erroneous 

decision substantially altered either the status quo or his or her freedom to 

act. Id. Numrich can demonstrate neither. 

A trial court's denial of a motion to dismiss is generally 

insufficient to establish the effect prong of RAP 2.3(b )(2). 6 See State v. 

Howland, 180 Wn. App. 196,206,321 P.2d 303 (2014). Numrich has 

failed to present any argument as to how this case falls outside that general 

mle. Nor has he presented any argument as to how the effect prong of 

RAP 2.3(b )(2) has been met. Nor does the record present any basis to 

conclude that it has. Here, the trial court denied a defendant's motion to 

dismiss a charge against him-a not uncommon event in the criminal 

justice system. 111ere is nothing about the mling that substantially altered 

the status quo or limited Numrich's freedom to act. As result, Numrich 

has failed to establish the effect prong of RAP 2.3(b )(2) and his motion for 

review under this subsection should be denied for that reason alone. 

6 The effect prong of RAP 21(h )(2) is intended to focus on the effects of injunctions and 
similar orders that have immediate effect outside the courtroom. Geoffrey Crooks, 
Discretionary Review of Trial C:ourt Decisions Under the Washington Rules of Appellate 
Procedure, 61 Wash. L. Rev. 1541, 1547 (1986); Judge Stephen J. Dwyer, Leonard J. 
Feldman, Hunter The Confusing Standards for Discretionary Review in 
Washington and A Proposed Framework for Clarity, 38 Seattle UL. Rev. 91 (2014). 
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b. Numrich Has Not Shown That The Trial Court's 
Decision '1Vas Probably Erroneous 

It is well-established that when a defendant's actions violate both a 

specific and a general statute, the defendant should typically be charged 

under the former rather than the latter. State v. Shriner, 101 Wn.2d 

576, 580, 681 P.2d 237 (1984). Numrich argued to the trial court that the 

State's prosecution of him for second-degree manslaughter violates this rule. 

He now argues that the trial court committed probable error when it denied 

his motion to dismiss on these grounds. His motion must fail because the 

"general-specific rule" does not require dismissal of Count 1. 

First, the "general-specific rule" is only applied when two statutes 

address the same subject matter and conflict to the point that they cannot be 

hannonized. State v. Conte, 159 Wn.2d 797, 810, 154 P.3d 194 (2007). 

One way of determining this is to examine the elements of the statutes. lf 

the statutes create crimes with different elements, they simply criminalize 

different conduct and the rule does not apply. State v. Farrington, 35 Wn. 

App. 799, 802, 669 P.2d 1275 (1983). That is the situation here. 

Under RCW 9A.32.070, a person is guilty of second-degree 

manslaughter if, '\vith criminal negligence, he or she causes the death of 

another person." In this context, a defendant acts with criminal negligence 

when he "fails to be aware of a substantial risk that [death] may occur .... " 
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RCW 9A.080.010(l)(d); 2016 Comment to WPIC 10.04 (citing State v. 

Gamble, 154 Wn.2d 457, 467-68, 114 P.3d 646 (2005)). As a result, 

second-degree manslaughter requires proof both that the defendant had the 

mental state of "negligence" and that this rnental state spec(fically related 

to the risk of death to the decedent. Gamble, 154 Wn.2d at 468-69. 

Under RCW 49.17.190(3), a person is guilty of Violation of Labor 

Safety Regulations with Death Resulting if the person is an employer who 

willfully and knowingly violates a specified safety standard and that 

violation causes the death of an employee. Tims, a criminal violation of 

RCW 49.17.190(3) requires proof that the defendant had the mental state of 

"knowing" and proof that this mental state specifically related to the 

violation of a safety provision. Id. 

As a result, the two crimes have different mens rea elements. A 

violation of RCW 9 A.32.070 requires proof that the defendant was negligent 

as to the risk of death of the decedent. In that context, whether or not the 

defendant violated a regulatory duty may be relevant in proving he was 

criminally negligent, but the State is not required to prove that he knew he 

was violating such regulations. In contrast, a violation of RCW 49.17.190(3) 

requires proof that the defendant knew he was violating a safety regulation, 

but the State is not required to prove that the defendant had any specific 

mens rea vis-a-vis the risk of death to the decedent. Because RCW 
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9A.32.070 and RCW 49.17.190(3) have different elements, the "general

specific rule" does not apply to them. Farrington, 35 Wn. App. at 802. 

Numrich's only real argument against this point is to assert that 

second-degree manslaughter does not require the defendant to be aware of 

a substantial risk that a death may occur because Gamble-which held 

that the crime of manslaughter requires proof of the defendant's mental 

state vis-a-vis the death of the victim--only applies to first-degree 

manslaughter. MDR at 18.7 However, this is incorrect. The language this 

Court used in Gamble established that its holding applied to both first- and 

second-degree manslaughter. 154 Wn.2d at 469. Fut1he1more, this 

Court's Committee on Jury Instructions has read the logic of Gamble as 

applying equally to second-degree manslaughter. 2016 Comment to 

WPIC 10.04; 2016 Comment to WPIC 28.06. Finally, cases since Gamble 

have assumed or explicitly held that Gamble applies to second-degree 

manslaughter and that the mens rea at issue in the crime is negligence as 

to the risk of death. State v. Henderson, 180 Wn. App. 138, 149, 321 P.3d 

298 (2014); State v. Latham, 183 Wn. App. 390,405 P.3d 960 (2014). 

7 The argument that ~~Ll,:C only applies to first-degree manslaughter plays a large role 
in Numrich' s argument as to why this Court should take direct review. SOG at 6, 12. The 
State addresses Numrich's argument on this point in more detail in its Answer To 
Statement Of Grounds For Direct Review, filed under ~,,.,.,,,,.,,·tp cover, and incorporates 
that argument by reference here. 
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Moreover, RCW 9 A.3 2. 070 and RCW 49 .17.190(3) are directed at 

different conduct. Read as a whole, the gravamen of the crime of second

degree manslaughter is that the defendant negligently caused the death of 

another. In contrast, the gravamen of RCW 49.17.190(3) is that the 

defendant knowingly violated a health or safety regulation and that an 

employee died as a result. While this distinction may be subtle, its 

existence and importance is demonstrated by considering the points of the 

respective laws. The obvious point of RCW 9A.32.070 is to prevent 

people from acting negligently in a way that risks the death of others, 

whereas the obvious point of RCW 49.17.190 is to require employers to 

know and follow applicable safety regulations. As this case demonstrates, 

there may be times where a defendant has violated both statutes. But there 

is nothing to suggest any intent on the part of the Legislature to preclude 

the State from prosecuting such a defendant for both. 

Second, the "general-specific rule" only applies when two statutes 

arc "concurrent." Statutes arc concurrent only when the "general" statute 

is necessarily violated every time the "specific" one is. Shriner, 101 

Wn.2d 580. As a result, if it is possible to violate the latter without 

violating the former, then the statutes are not concurrent and the "general

specific rule" does not apply. See State v. Chase, 134 Wn. App. 792, 802-

03, 142 P .3d 630 (2006). Here, it is possible to violate RCW 49 .17.190(3) 
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without violating RCW 9A.32.070 .. A..s described above, the two statutes 

have different elements. This difference in elements in and of itself 

demonstrates that it is possible to violate RCW 49.17.190(3) without also 

violating RCW 9A.32.070. 8 Moreover, in its briefing to the trial comt, the 

State set forth a number of hypothetical examples in which a defendant 

would have violated RCW 49.17.190(3) but would not have violated RCW 

9A.32.070. Appendix at 32-34. 

Despite this, Numrich argues that it is impossible to violate RCW 

49.17.190(3) without also violating RCW 9A.32.070. MDR at 11-13. 

However, his entire argument is premised on the assertion that, because 

"knowing" is a higher level mental state than "criminal negligence," proof 

of the mens rea element in RCW 49.17.190(3) will necessarily prove the 

mens rea element ofRCW 9A.32.070. MDR at 11-13. But this assertion 

oversimplifies and mischaracterizes the nature of the mens rea elements at 

issue in the two statutes. Here, as described above, the mens rea elements 

arc aimed at different objccts-RCW 49.17.190(3) involves the knowing 

violation of a regulation whereas RCW 9A.32.070 involves negligence as 

8 It is certainly true that, in this case, the State is arguing that the fact that Numrich 
knowingly violated safety regulations is part of the proof that he acted negligently. The 
test for concurrency, however, is based on what is possible the elements of the 
crime. Chase, 134 Wn. App. at 802-03. In that context, the facts of the instant 
case are irrelevant to that determination. 
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to the risk of another's death. Because the objects of the mens reas are 

different, proof of the former will not necessarily prove the latter. 

TI1ird, the point of the "general-specific rule" is to assist courts in 

detennining and giving effect to legislative intent; specifically, by helping 

to answer the question of whether the Legislature intended to preclude the 

State from charging the more "general" statute. Conte, 159 Wn.2d at 803. 

In that conte:x't, it is well recognized by this Court that the rule should be 

"applied to preclude a criminal prosecution only where the legislative 

intent is crystal clear." Conte, 159 Wn.2d at 815 (emphasis added). In 

this conte:x't, Washington courts-including this one-have explicitly 

referred to the rule as one of statutory construction and/or have treated it 

as such as they have used it to ascertain and give effect to legislative 

intent. Id.; State v. Heffner, 126 Wn. App. 803, 807, 110 P.3d 291 (2005); 

State v. Thomas, 35 Wn. App. 598, 601-02, 668 P.2d 1294 (1983); State v. 

Danforth, 97 Wn.2d 255, 257-58, 643 P.2d 882 (1982); Shriner, 101 

Wn.2d at 580. As a result, when this Court uses the rule to determine 

whether the Legislature intended one statute to preclude prosecution of 

another when both apply, this Court must take into account the other 

canons that it uses to construe statutes. These include the general rules 

that courts must apply the construction that best folfills the overall 

statutory purpose and carries out clear legislative intent and must avoid 
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interpreting statutes in ways that leads to absurd results. See In re 

Marriage of Kovacs, 121 Wn.2d 795, 804, 854 P.2d 629 (1993); City of 

Seattle v. Fontanilla, 128 Wn.2d 492, 498, 909 P.2d 1294 (1996); State v. 

Contreras, 124 Wn.2d 741, 747, 880 P.2d 1000 (1994). Here, interpreting 

and applying the "general-specific" rule as advocated by Numrich would 

undercut the statutory purpose, thwart the intent of the Legislature, and 

lead to absurd results. 

RCW 49.17.190 is part ofthe Washington Industrial Safety and 

Health Act of 1973 (WISHA). RCW 49.17.900. Subsection (3) of the 

statute is nearly identical to 29 USCA § 666(e) of the federal Occupational 

Safety and Health Act of 1970 (OSHA). The express legislative history of 

WIS HA is extremely short and does not discuss the proposed criminal 

sanctions contained in RCW 49.17.190. Rather, the only discussion in the 

legislative history deals with the need to ensure that Washington's statutes 

would be at least as effective as OSHA in order to avoid federal 

preemption. Enacting the TYashington Industrial Safety and Health Act of 

1973: Hearing on SB 2389 Before the S. Comm. on Labor, 1973 Leg., 43rd 

Sess. at 2 (Feb. 2, 1973); See also RCW 49.17.010. Because of this, many 

ofthe provisions ofWISHA-including RCW 49.17.190(3)-are worded 

very similarly, if not identically, to provisions in OSHA and are intended 

to be analogous to them. Where the provisions of a Washington statute 
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are identical or analogous to a corresponding federal provision, this Court 

can look to federal authority, as the Legislature's intent is presumed to be 

identical to Congress's. See Clarke v. Shoreline Sch. Dist. No. 412, King 

Cty., 106 Wn.2d 102, 118, 720 P.2d 793 (1986). 

Prior to the enactment of OSHA/WIS HA, there was nothing that 

precluded state prosecutors from bringing felony charges against 

employers under existing state laws criminalizing homicide and assault. 

Against that backdrop, it is clear that Congress did not intend that the 

passage of OSHA would limit the ability of state prosecutors to bring such 

traditional criminal charges against employers for acts committed in the 

workplace. "Nothing in [OSHA] or its legislative history suggest that 

Congress intended to ... preempt enforcement of State criminal laws of 

general application such as murder, manslaughter, or assault." H.R. REP. 

NO. 1051, 100th Cong., 2nd Sess. 10 (1988) (quoted in People v. Hegedus, 

432 Mich. 598, 623 n.25, 443 N.W.2d 127 (1989)). Given the above, it is 

evident that neither Congress nor the Washington Legislature intended the 

inclusion of a gross misdemeanor provision in OSHA/WIS HA to preclude 

Washington prosecutors from being able to bring homicide charges under 

state law against employers following workplace fatalities. 

Finally, accepting Numrich's argument that the Legislature 

intended for RCW 49.17.190(3) to preclude prosecution under RCW 
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9A.32.070 in circumstances where both applied would require this Court 

to violate the general rule that statutes should not be construed in manner 

that leads to absurd results. Contreras. 124 Wn.2d at 747. In its briefing 

to the trial com1, the State set forth a number of examples of the 

absurdities that would follow from adopting Numrich's interpretation. 

Appendix at 40-41. Since these absurd results flow logically and 

inexorably from Numrich's argument, this demonstrates that his 

interpretation is incorrect and should be rejected. 

2. DISCRETIONARY REVIEW IS NOT WARRANTED 
UNDER RAP 2.3(b )( 4) 

Under RAP 2. 3(b )( 4 ), discretionary review may be accepted if 

"ltJhe superior court has certified ... that the order involves a controlling 

question of law as to which there is substantial ground for a difference of 

opinion and that immediate review of the order may materially advance 

the ultimate termination of the litigation." However, a trial court's 

certification is not the end of the inquiry. Rather, this Court can and 

should conduct its own independent analysis of whether the requirements 

of RAP 2.3(b)(4) have been met. Moreover, as noted above, even if this 

Court concludes that they have, it can and should still exercise its own 

judgment as to whether discretionary review is appropriate and starts with 

a heavy presumption that it is not. RAP 2.3(b); Morning Star Boys Ranch. 
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156 Wn. App. at 462; In re Grove, 127 Wn.2d at 235. Here, despite the 

trial court's certification, Numrich has failed to establish that this matter 

actually meets the requirements of RAP 2.3(b)(4). 

As an initial matter, Numrich has not shown that the trial court's 

decision involves a legal question as to which there is a substantial ground 

for a difference of opinion. The law regarding the "general-specific rule" 

and how it is used to analyze two statutes is well settled. Here, as 

discussed at length above, the trial court's decision was correct under that 

law. Similarly, as discussed above and in even more detail in the State's 

Answer To Statement Of Grounds For Direct Review, Gamble's 

applicability to second-degree manslaughter flows logically from the 

analysis in Gamble itself and has been accepted by virtually every legal 

authority that has reviewed the matter. 9 While Numrich is able to 

articulate arguments as to why he believes the trial court was incorrect, the 

rule requires more. The phrase "substantial ground for difference of 

opinion"-as used in RAP 2.3(b)(4)-docs not simply mean that the 

petitioner disagrees with the lower court and/or has come up with an 

9 The only contrary authority cited hy Numrich is Justice Chamhers's concurring opinion 
m ~!.!.!.s;.~ itself. MDR at 19-20; SOG at 12. With all due respect to Justice Chambers, 
this concurrence is of limited utility and authority on the point as it consists of little more 
than a summary statement without any supporting analysis or citation to other authority 
and was-self-evidently-not the conclusion adopted by the majority of this Court. 154 
Wn.2d at 476 (Chambers, concurring). 
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interesting argument or legal theory as to why the court was wrong. 

Rather, it generally implies the existence of "two different, but plausible, 

interpretations of a line of cases" that generally manifest<; itself a<; an 

existing conflict in the appellate case law. Klaniath Irr. Dist. v. United 

States, 69 Fed. Cl. 160, 163 (2005). 10 Numrich cites to no such legal 

background for this case, nor is the State aware of any. 

Moreover, Numrich has failed to show that discretionary review 

will materially advance the termination of the litigation. Even if this 

Court were to accept review and rule in Numrich's favor, he will still face 

felony manslaughter charges. Numrich's entire argument to this Court is 

that the State is precluded from prosecuting him for second-degree 

manslaughter. By its own terms Numrich's argument does not apply to 

first-degree manslaughter. Here, the State intends to add a count of 

Manslaughter in the First Degree to the charges against Numrich. 11 The 

State's motion to amend the Infom1ation is in the process of being 

scheduled and there is no basis to conclude that it will not be granted. As 

a result, despite Numrich's assumption/assertion to the contrary, 

10 The language of RAP 2.3(b)(4) was adapted from 28 USCA §1292(b) and federal cases 
that provision are irntrnctive by analogy. Karl B. Tegland, 2A Washington 

,._,_,.=~== Rules Practice, Part III, RAP 2.3 (7th ed.). 

11 This is addressed in more detail in the attached Declaration of Patrick Hinds. 
Appendix at 95-96. 
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regardless of this Court's ruling on the substantive issue, he will still face 

a felony manslaughter charge. 

Furthermore, even if the State did not add first-degree 

manslaughter charges and even if this Court were to accept review and 

rule in Numrich's favor, he will still face criminal trial for violating RCW 

49.17.190(3). Numrich attempts to address this point by asserting that the 

proceedings will be different for a case that involves only a gross 

misdemeanor. MDR at 20. But this argument fails for two reasons. First, 

it is disingenuous to suggest that the trial in this case will be substantially 

different if it involves only the violation of RCW 49.17.190(3). Here, 

both counts stem from the same series of events and the trial will be 

essentially identical-in terms of the witnesses called and the evidence 

adduced-regardless of whether it involves both counts or just Count 2. 

Indeed, even if both counts are tried, it will likely be the violation of RCW 

49.17.190(3) that will require more effort, investigation, and litigation due to 

its rareness, technical nature, and the lack of established pattern jury 

instmctions and other materials. Second, even were that not the case, 

Numrich's argument simply misses the point-even if this matter were to go 

to trial solely on the violation of RCW 49.17.190(3), it would still be going 

to trial. Given that fact alone, it cannot be said that interlocutory appeal will 

materially advance the termination of the litigation. 

- 19 -



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 162

57151489 

E. CONCLUSION. 

Numrich asserts that "important judicial resources will be saved" if 

this Court grants discretionary review. MDR at 20. But that is simply not 

the case. Litigation in this matter will not end if this Court grants review 

because, regardless of its decision on the merits, the matter will still go 

hack to the Superior Court for trial. If a conviction results, Numrich will 

doubtlessly appeal and the case will end up before an appellate comt in the 

future. This is exactly the sort of piecemeal appellate litigation that makes 

this Court appropriately reluctant to grant discretionary review and 

"simply substitute two long and expensive appeals for two long and 

expensive trials." Crooks, Discretionary Review at 1550. For this reason, 

as well as all of the other reasons discussed above, Numrich 's motion for 

discretionary review should be denied. 

OATEO this 18th day of October, 2018. 

Respectfully submitted, 

DJ\NIEL T. SA TTERBERG 
King County Prosecuting Attorney 

By: _,~-~-----'--~-'"-
EILEEN ALEXANDER, WSBA #45636 
PATRICK HINDS, WSBA #34049 
Deputy Prosecuting Attorneys 
Attorneys for Respondent 
Office WSBA #91002 
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A. IDENTITY OF RESPONDING PARTY 

The State of Washington is the Respondent in this matter. 

B. STATEMENT OF RELIEF SOUGHT 

The State respectfully asks this Court to find that there are no 

grounds for direct review pursuant to RAP 4.2(a). 

C. FACTS RELEVANT TO THE MOTION 

On January 26, 2016, the defendant, Phillip Numrich, caused the 

death of his employee and long-time friend, Harold Felton. As a result of 

his actions, Numrich is currently charged with Manslaughter in the Second 

Degree under RCW 9A.32.070 (Count 1) and Violation of Labor Safety 

Regulation with Death Resulting under RCW 49.17.190(3) (Count 2). 

The State will be amending the Information to add a count of 

Manslaughter in the First Degree under RCW 9A.32.060. 

Numrich moved the Superior Court to dismiss Count 1 based on 

the argument that Washington's "general-specific mle" prohibits the State 

from prosecuting him for second-degree manslaughter. This motion was 

denied and Numrich now seeks discretionary review of that decision and 

direct review in this Court.1 

1 Nmnrich's Motion For Discretionary Review will hereinafter be referred to as "JvlDR" 
and his Statement of Grounds For Direct Review will hereinafter be referred to as 
"SOG." 
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The facts surrounding Numrich's crimes are described in greater 

detail in the State's Answer To Motion For Discretionary Review, which 

has been filed concurrently under separate cover. That factual recitation is 

incorporated by reference and will not be repeated here in the interest of 

avoiding needless duplication. 

D. GROUNDS FOR RELIEF AND ARGUMENT 

1. DIRECT REVIEW IS NOT ,v ARRANTED 

As discussed at length in the State's concurrently filed Answer To 

Motion For Discretionary Review, this case does not meet the criteria set 

forth in RAP 2.3(b) for discretionary review. But even if it did, it does not 

meet the criteria for direct review of a Superior Court decision by this 

Court. Numrich argues that review should be granted pursuant to RAP 

4.2(a)(4). SOG at 6-7. However, Numrich has failed to demonstrate that 

this case presents a "fundamental and urgent issue of broad public import 

that requires prompt and ultimate determination" as required by that 

subsection. Therefore, this Court should deny Numrich's request for 

direct review. 

The vast majority ofNumrich's Statement of Grounds For Direct 

Review consists of a pared down version of his argument in support of his 

motion for discretionary review-that Washington's "general-specific 

rule" prohibit<:. the State from prosecuting him for second-degree 
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manslaughter. Compare SOG at 7-13 with MDR at 7-18. The State has 

responded to this argument at length in its Answer to that motion. That 

response is incorporated by reference and will not be repeated here in the 

interest of avoiding needless duplication. But even if discretionary review 

was warranted, Numrich has failed to explain how either the nature of the 

legal issue or the merits ( or lack thereof) of his claims establish a basis for 

this Court to take direct review under RAP 4.2(a)(4). 

Numrich does present two additional argument as to why this 

Court should grant direct review. Neither is persuasive. 

First, Numrich claims that direct review is appropriate because 

"this Court is in the best position to clarify Gamble's2 applicability to 

second degree manslaughter." SOG at 12. As set out in more detail in the 

State's Answer To Motion For Discretionary Review, one of the reasons 

that the "general-specific rule" does not bar the State from prosecuting 

Numrich for second-degree manslaughter is that the crimes of Violation of 

Labor Safety Regulation with Death Resulting and Manslaughter in the 

Second Degree have different mens rea elements. Under State v. Gamble, 

second-degree manslaughter requires proof both that the defendant had the 

mental state of "negligence" and that this mental state specifically related 

2 Statev. Gamble, 154 Wn.2d457, l 14P.3d646 (2005) 
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to the risk of death to the decedent. 154 Wn.2d at 468-69. The State is 

not required, however, to prove that the defendant willfully and knowingly 

violated a health or safety regulation. RCW 9A.32.070. RCW 

49.17.190(3), in contrast, requires the opposite-the State must prove that 

the defendant willfully and knowingly violated a health or safety 

regulation, but need not prove that the defendant acted with criminal 

negligence vis-a-vis the risk of the decedent's death. Because the statutes 

have different elements, the "general-specific rule" does not apply to 

them. See State v. Farrington, 35 Wn. App. 799,802,669 P.2d 1275 

(1983). 

Numrich's sole response to this point is to argue that Gamble only 

applies to first-degree manslaughter and not to second-degree. MDR at 

18; SOG at 6,12. Numrich, therefore, asserts that direct review is 

warranted so that this Court can "clarify" Gamble. SOG at 6,12. But 

Gamble does not require clarification. Aside from his bare assertion, 

Numrich presents no compelling argument as to why the mens rea for 

first-degree manslaughter would specifically relate to the risk of the 

decedent's death but the mens rea for second-degree manslaughter would 

not. Nor is any logical basis for such a distinction apparent to the State. 
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Beyond that, the case law and legal authority overwhelmingly 

contradict Numrich's position. 3 The language this Court used in Gamble 

itself implicitly established that its rationale and holding applied to both 

first- and second-degree manslaughter. In relevant part, this Comt stated: 

[M]anslaughter does require proof of a mental element 
vis-a-vis the killing. See RCW 9A.32.060(1)(a) 
(recklessness); see also RCW 9A.32.070(1) (criminal 
negligence). 

154 \\ln.2d at 469 (emphasis in original). Ifthis Court meant its holding 

to apply only to first-degree manslaughter, it would have said that in the 

above statement rather than using the general tem1 "manslaughter" which 

applies equally to both degrees of the crime. Similarly, this Court would 

not have referred to both "recklessness" (the level of mens rea for first

degree manslaughter) and "criminal negligence" (the level of mens rea for 

second-degree manslaughter) in this passage unless it intended its holding 

to apply to both. Moreover, this Court's Committee on Jury Instructions 

has read the logic of Gamble as applying equally to second-degree 

3 The only authority cited hy Numrich as supporting his position is Justice Chamhers's 
concun-mg op1mon m ==i.l:.itself 1ADR at SOG at 12. With all due respect to 
Justice Chambers, this concun-ence is of limited utility and authority on the point as it 
consists of little more than a summary statement without any supporting analysis or 
citation to other authority and was-self-evidently-not the conclusion adopted by the 
majority ofthis Court. 154 Wn.2d at 476 (Chambers, J, concurring). 
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manslaughter. In its Comments on both WPIC 10.044 and WPIC 28.06, 5 

the Committee indicated that, under Gamble, the definition of "criminal 

negligence" given to the jury in a second-degree manslaughter case must 

specify that the object of the defendant's mens rea was the risk of death. 

2016 Comment to WPIC 10.04; 2016 Comment to WPIC 28.06. Finally, 

cm,es subsequent to Gamble have assumed or explicitly held that Gamble 

applies to second-degree manslaughter and that the mes rea at issue in 

second-degree manslaughter is specifically negligence as to the risk of 

death. State v. Henderson, 180 Wn. App. 138, 149, 321 P.3d 298 (2014); 

State v. Latham. 183 Wn. App. 390, 405, P.3d 960 (2014). 

Moreover, even if Gamble did require "clarification," that is not in 

of itself a basis for direct review by this Court. In this conteJrt, Numrich's 

sole argument for direct review appears to be the assertion that, because 

Gamble wa'> decided by this Court, this Court-rather than the Court of 

Appeals-should be the one to clarify its holding. However, while there 

may be some surface appeal to this argument, it is not a basis for direct 

review under RAP 4.2(a). Under Washington's hierarchical system of 

courts, the Courts of Appeal routinely handle appeals and address issues 

where they arc called on to analyze and clarify prior holdings of this 

4 "Criminal Negligence-Definition" 

5 "Manslaughter-Second Degree-Criminal Negligence-Elements" 

- 6 -



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 174

57151489 

Court. The mere fact that the holding that Numrich argues needs 

clarification arises from a decision of this Court (rather than a decision of 

the Court of Appeals) does not establish that the case involves a 

"fundamental and urgent issue of broad public import that requires prompt 

and ultimate determination" warranting direct review under RAP 

4.2(a)(4). 

Given all of the above, Gamble clearly applies to second-degree 

manslaughter. And even if Gan1ble needed clarification on this point, that 

would not be a basis for direct review by this Court. As a result, 

Numrich's request that this Court take direct review to "clarify" Gamble is 

unpersuasive. 

Second, Numrich argues that direct review is ,varranted because 

"the potential liability of Washington employers for felony manslaughter 

as a result of workplace safety violations is an urgent issue warranting 

prompt and ultimate determination by this Court." SOG at 13. Numrich's 

argument should be rejected because, despite his claim to the contrary, 

what is really at issue in this case is actually a very narrow question that 

impacts a very small number of employers. 

In making his argument, Numrich refers to the state of 

Washington's economy and the need for a "predictable regulatory 

framework." SOG at 13-14. In doing so, Numrich's clear intent is to 
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paint himself as being a representative example of the hundreds of 

thousands of small businesses operating in Washington. But this does not 

hold up to even cursory scrutiny. The overwhelming majority of 

Washington employees are not killed on the job. Of those few who 

unfortunately are, even fewer are killed as a result of their employer's 

negligence or failure to follow safety regulations. 6 When that does occur, 

it is unquestioned that the employer can be charged ,,vith a crime ifhe or 

she knowingly violated safety regulations and negligently caused the 

employee's death. 

The only question presented by Numrich's motion for 

discretionary review is which crime or crimes that e11.irnordinarily small 

number of potential defendants can be charged with. And Numrich has 

not presented any information demonstrating that a significant number of 

Washington state employers are being in any way impacted by uncertainty 

regarding the narrow question of whether they will be charged with a 

felony or with a gross misdemeanor if their actions lead to an employee's 

6 As Nurnrich states, the Washington State Work Related Fatalities Report issued by the 
Washington Department of Labor and Industries for 2017 lists 75 traumatic work-related 
incidents that resulted in the worker's death during that year SOG at 14. But while any 
such death is a tragedy, a closer look at the report is instructive because the vast majority 
of those 75 deathc; occurred in situatiorn in which there is no indication that the employer 
was ( or could have been) negligent or in violation of a safety regulation. 
http://lni.wa.gov/Safety/Research/F ACE/Files/2017 _ W ork:RelatedF atalitiesln WaState _ W 
AFACE.pdf 
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death. Rather, the vast majority of Washington employers simply follow 

required safety regulations and do not act negligently because it is the 

right thing to do, because they want to follow the rules, because they want 

to avoid hurting their workers, and/or because they do not want to be 

charged with any crime. 

Here, the issue raised in Numrich's motion for discretionary 

review-whether or not he can be prosecuted for manslaughter-is 

obviously of great concern to Numrich himself. But he has wholly failed 

to establish that it is an issue of "broad public import" to Washington 

employers as a whole, let alone one that "requires prompt and ultimate 

dete1mination." As a result, he has not met the requirements of RAP 

4.2(a)(4). 

E. CONCLUSION. 

For all the above reasons, direct review is not warranted. The 

Superior Court's denial ofNumrich's motion to dismiss is not 

fundamental, urgent, or of broad public impo1i. The motion for direct 

review should be denied. 

DATED this 18th day of October, 2018. 

Respectfully submitted, 

DANIEL T. SATTERBERG 

- 9 -
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King County Prosecuting Attorney 

By: _,~-~-------'--~-"-
EILEEN ALEXANDER, WSBA #45636 
PA TRICK HINDS, WSBA #34049 
Deputy Prosecuting Attorneys 
Attorneys for Respondent 
Office WSBA #91002 
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Hinds, Patrick 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Todd, 

Hinds, Patrick 
Thursday, October 18, 2018 5:08 PM 
Todd Maybrown; Cooper Offenbecher 
Alexander, Ei leen 
RE: State v. Phillip Numrich - need to set a hearing 
Numrich - Hinds Declaration re Mot to Amend.pdf 

It would have been our preference to hold off on this motion. The reason that the State is bringing it now is because we 
cannot wait; if discretionary review is granted, the practical consequence will be to preclude the State from being able 
to amend. So we don' t have a choice-we have to move to amend now or else the option will be lost to us. This is 
addressed in more detail in the attached declaration, which is also included in the appendix to the St ate's answer to the 
motion for discretionary review that was filed today. 

Under Section 14 of the KC Superior Court Criminal Department Manual (which is the equivalent of a local rule on point 
per LCrR 1.1), motions to amend are properly set on the 8:30 Expedited Motions Calendar via an email to the court and 
are not subject to the time provisions that govern full criminal motions. Given the underlying concern re : t iming that is 
the whole reason we' re bringing this motion at this stage, it has to be addressed within the next two weeks (because, 
per the October 1 letter from the Supreme Court, the motion for discretionary review is going to be considered on the 
November p t motion calendar). Having said that, we are also aware of the fact that you are in t rial in Kent at the 
moment and we' re willing to work with you to make it possible for you to appear. We are not trying to squeeze an 
advantage out of the fact that you're in trial down there. So ... although this is a Seattle case, the State would be willing 
to agree to have the motion specially heard at the MRJC. Similarly, although expedited motions are usually only heard 
Monday-Thursday mornings, the State would be willing to agree to have the motion specially heard on a Friday or at a 
time other than 8:30 if the court agrees (subject to our availability). Finally, the State would be willing to agree that the 
amendment-if granted-would be granted without prejudice to the defense being able to renew its objection to the 
amendment and/or move to dismiss at a later time. 

I'm happy to discuss this with you and/or Cooper in more detail in person or by phone if you wish. I'm using email 
simply to be as expeditious as possible because I know you' re in trial in Kent. Given all of the above, what are the 
days/times in the next two weeks that would work for the defense to have the motion heard-particularly if the court 
would agree to have it heard at the MRJC and/or at a special time? 

Finally, we are on notice that you will file a motion to dismiss and will ask for an evident iary hearing if we move to 
amend. We have complied with our obligations under CrR 4. 7 and Brady and will continue to do so. However, the 
materials you have asked for are not covered by either and we will not t urn them over in response to your discovery 
request. At you have asked, I am treating your email as a request for public disclosure and will forward it ASAP to t he 
KCPAO personnel who process and respond to such requests. 

Patrick 

Patrick Hinds 
King County Prosecuting Attorney's Office 
Senior Deputy Prosecuting Attorney 
Economic Crimes Unit 
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(206) 4TT-1181 (office) 

From: Todd Maybrown <Todd@ahmlawyers.com> 
Sent: Thursday, October 18, 2018 11:56 AM 
To: Hinds, Patrick <Patrick.Hinds@kingcounty.gov>; Cooper Offenbecher <Cooper@ahmlawyers.com> 
Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov> 
Subject: RE: State v. Phillip Numrich - need to set a hearing 

Patrick: 

This is an extraordinary motion - given the timing and obvious prejudice that may flow. The defense will not agree to 
have this mot ion heard on shortened time and/or without a full hearing. I will need to be present for such a hearing. 
am in trial, as you well know, and will not be available over the next few weeks. 

If you file this motion to amend, we will file an opposition and a motion to dismiss this case pursuant to CrR 8.3(b) based 
upon government mismanagement. We may raise additional issues as well. We will ask for an evidentiary hearing 
pertaining to that motion. We will ask for a special setting - ½ day - to litigate these issues. 

We are now asking for you to produce all of your office's documents and communications relating to this case (including 
all of your communications - whether they be by email, phone, text, personal computer, etc.), including your office's 
blue notes, emails, memoranda, etc. If you refuse, we will file a formal motion for discovery. Please consider this email 
as a request for public disclosure as well. I need a response before we attempt to schedule this motion. 

Todd 

Todd Maybrown 
Allen, Hansen, Maybrown & Offenbecher, P.S. 
One Union Square 
600 University Street, Suite 3020 
Seattle, Washington 98101-4105 
(206) 447-9681 - Phone 
(206) 447-0839 - Fax 

www .ahmlawyers.com 

The information contained in this message is intended only for the addressee or addressee"s authorized agent. The message and enclosures may contain 
information that is privileged, con fidential , or oth81Wise exempt from disdosure. If the reader of this message is not the intended recipient or recipient's authorized 
agent, then you are notified that any dissemination, distribution or copying of this message is prohibited. If you have received this message in error, please notify 
the sender by telephone and reb.Jm the original and any copies of the message by mail to the sender at the address noted above. 

From: Hinds, Patrick <Patrick.Hinds@kingcounty.gov> 
Sent: Thursday, October 18, 2018 11:07 AM 
To: Todd Maybrown <Todd@ahmlawyers.com>; Cooper Offenbecher <Cooper@ahmlawyers.com> 
Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov> 
Subject: State v. Phillip Numrich - need to set a hearing 

Todd and/or Cooper, 

In light of the possibility that an appellate court (either SCt or COA) may take discretionary review and the impact that 
would have on the State's ability to amend charges (due to the running of the three year statute of limitations during 
the time that the Superior Court would not have authority to rule on a motion to amend), t he State needs to set a 
hearing to amend the Information in Mr. Numrich's case now. A copy of the First Amended Information is attached. 
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As a courtesy, I wanted to reach out to you re: scheduling before contacting the court . My understanding is that this is a 
motion that will be addressed on the 8:30 calendar in 1201. I am available any day next week (except Friday the 26Lt') 
and any day the week after that (except Monday the 29t h

). If you could let me know your availability as soon as possible, 
I would much appreciate it. 

Sincerely, 

Patrick 

Patrick Hinds 
King County Prosecuting Attorney's Office 
Senior Deputy Prosecuting Attorney 
Economic Crimes Unit 

(206) 4TT-1181 (office) 
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Hinds, Patrick 

From: 
Sent: 
To: 
Cc: 
Subject: 

Good afternoon Counsel, 

Court, Ferguson 
Monday, October 22, 2018 2:02 PM 
Cooper Offenbecher; Hinds, Patrick; Todd Maybrown; SeaCriminalMotions 
Alexander, Eileen 
RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend 

The Court will set the hearing for Wednesday, October 31, 2018 at 2:00 p.m. in E-713. 

Thank you, 

Kiese L. Wilburn 
Bailiff to the Honorable Marshall Ferguson, Department 31 
Assistant Chief Criminal judge: October 1st - October 31st 

King County Superior Court 
Phone: 206-477-1513 / Email: Ferguson.Court@kingcounty.gov 

From: Cooper Offenbecher <Cooper@ahmlawyers.com> 
Sent: Monday, October 22, 2018 1:26 PM 
To: Hinds, Patrick <Patrick.Hinds@kingcounty.gov>; Court, Ferguson <Ferguson.Court@kingcounty.gov>; Todd 
Maybrown <Todd@ahmlawyers.com>; SeaCriminalMotions <SeaCriminalMotions@kingcounty.gov> 
Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov> 
Subject: RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend 

Good afternoon, 

On October 30 I have a 1:00 case scheduling hearing in 1201 and could be available after that hearing is 
completed. However, should the Court have availability anytime on 10/31, the defense would request that the hearing 
be set on 10/31 instead of 10/30. 

The defense will be filing a written objection to the State's Motion to Amend, but will not be able to have that 
completed until next week, given that Mr. Maybrown is in trial at the RJC and I am out of the office until 10/29. 10/30 is 
also the defense's deadline for filing Reply briefing regarding the pending Motion for Discretionary Review in the State 
Supreme Court. 

Given the foregoing, if the Court has any availability on 10/31 the defense respectfully expresses its preference for that 
date given the briefing and scheduling obligations. 

Thank you. 

Cooper 

Cooper Offenbecher 
Attorney at Law 
Allen, Hansen, Maybrown & Offenbecher, P.S. 
600 University Street, Suite 3020 
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Seattle, WA 98101 
Phone: 206-447-9681 
Fax: 206-447-0839 
www.ahmlawyers.com 

IMPORTANT: The information contained in this message is intended only for the addressee or addressee's authorized 

agent. The message and enclosures may contain information that is privileged, confidential, or otherwise exempt from 
disclosure. If the reader o f this message is not the intended recipient or recipient's authorized agent, then you are 
notified that any dissemination, distribution, or copying of this message is prohibited. If you have received this message 
in error, please notify the sender by telephone and return t he original and any copies of the message by mail to the 
sender at the address noted above. 

From: Hinds, Patrick 
Sent: Monday, October 22, 2018 10:23 AM 
To: Court, Ferguson; Todd Maybrown; SeaCriminalMotions; Cooper Offenbecher 
Cc: Alexander, Eileen 
Subject: RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend 

The State is available at that date/time/location. 

If the defense is not available, the State would note that (as discussed below), the defendant's motion for discretionary 
review in the Supreme Court (of his motion to dismiss Count 1 of the current Information) is set for oral argument at 
2:30 p.m. on November ist_ I have been informed that the commissioner may very well issue a ruling on that motion 
later in the day. If discretionary review is granted, the practical effect would be to likely preclude the State from being 
able to amend the charges (as addressed in more detail in the attached motion and order). As a result, t he State's 
motion needs to be addressed at some point prior to that hearing. As also previously mentioned, in order to 
accommodate that, the State would have no objection to having the motion heard at the MRJC if that is more 
convenient to the defense. The table below shows the dates/times the State could currently be available for a hearing 
at both courthouses. 

State's 
Availability 

10/23 (Tues) 
10/24 
10/25 
10/26 

10/29 (Mon) 
10/30 
10/31 
11/1 

Thank you, 
Patrick 

Patrick Hinds 

Seattle MB.IC 

8:30-4:30 8:30-4:30 
8:30-4:30 8:30-4:30 
8:30-4:30 8:30-4:30 
11-3:30 11-2:30 

8:30-4:30 8:30-4:30 
8:30-4:30 8:30-4:30 
8:30-4:30 8:30-4:30 
8:30-1:30 8:30-1:30 

King County Prosecuting Attorney's Office 
Senior Deputy Prosecuting Attorney 
Economic Crimes Unit 
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(206) 4TT-1181 (office) 

From: Court, Ferguson 

Sent: Monday, October 22, 2018 9:33 AM 
To: Hinds, Patrick <Patrick.Hinds@kingcounty.gov>; Todd Maybrown <Todd@ahmlawyers.com>; SeaCriminalMotions 
<SeaCriminalMotions@kingcounty.gov>; Cooper Offenbecher <Cooper@ahmlawyers.com> 
Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov> 
Subject: RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend 

Good m orning Counsel, 

This m atter shall be addressed on the record. Are parties available next Tuesday, October 30th at 1:00 p .m. in 
E-713? 

Starting November 1st, Judge Spector will be the Assistant Chief Criminal Judge and you w ill work with her 
Comt on scheduling. 

Thank you , 

Kiese L. Wilburn 
Bailiff to the Honorable Marshall Ferguson, Department 31 
King County Superior Court, Room E-713 
Phone: 206-477-1513 / Email: Ferguson.Court@kingcounty.gov 

CRIMINAL MATTERS 
Assistant Chief Criminal Judge Marshall Ferguson: October 1st - October 31st 

Assistant Chief Criminal Judge Julie Spector: November 1st - November 30th 

From: Hinds, Patrick 
Sent: Friday, October 19, 2018 4:30 PM 
To: Todd Maybrown <Todd@ahmlawyers.com>; SeaCriminalMotions <SeaCriminalMotions@kingcounty.gov>; Cooper 
Offenbecher <Cooper@ahmlawyers.com> 
Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov>; Court, Ferguson <Ferguson.Court@kingcounty.gov> 
Subject: RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend 

Mr. Maybrown's points are all issues that he can assert as part the defense's opposition to the motion to amend and the 
State will not argue them via email. The State is following the rules and the court's procedures in noting and setting this 
motion. The defense cannot preclude the State from having an expedited motion heard in a timely manner by the 
simple expedient of claiming to be unavailable at any point over the next 8 court days. The State has offered to make 
itself available over a broad range of dates and times at multiple courthouses to allow the matter to be special 

set. However, if the defense refuses to agree to any date/time/location, the State would ask that this be set before 
Judge Ferguson for his next available hearing. 

Sincerely, 
Patrick 

Patrick Hinds 
King County Prosecuting Attorney's Office 
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Senior Deputy Prosecuting Attorney 
Economic Crimes Unit 

(206) 4TT-1181 (office) 

From: Todd Maybrown <Todd@ahmlawyers.com> 
Sent: Friday, October 19, 2018 3:55 PM 
To: SeaCriminalMotions <SeaCriminalMotions@kingcounty.gov>; Hinds, Patrick <Patrick.Hinds@kingcounty.gov>; 
Cooper Offenbecher <Cooper@ahmlawyers.com> 
Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov>; Court, Ferguson <Ferguson.Court@kingcounty.gov> 
Subject: RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend 

The defense is not available for a hearing on any of the proposed dates. There is no emergency circumst ances in this 
case. In fact, the parties were before the mot ion court (Judge Ferguson) on October 1, 2018 and there was no mention 
of any need for an amendment. This is pure gamesmanship. 

It is important to point out what is really motivat ing the State in this case. On August 23, 2018, after months of 
litigation, this Court certified a legal question for appellate review (see attached). The State is now hoping to use t his 
11th-hour amendment to block Mr. Numrich's efforts to obtain appellate review in this case. The State contends that 
this issue must be decided before November 1, 2018, simply because the Washington Supreme Court has recent ly 
scheduled oral argument on that date (see attached). 

I cannot be expected to respond to this 11th-hour motion as I am in trial before Judge Bender at the MRJC. See State v. 
Kime, No. 15-1-04719-8 KNT. Moreover, the defense must be afforded a fair opportunity to file a w ritten response to 
the State's motion. As I explained to Mr. Hinds yesterday, in light of the State's unfair tactics the defense is planning to 
file : (1) a motion for discovery relating to the issues before this court and (2) a motion to dismiss pursuant to CrR 

8.3(b). All of these issues will need to be resolved BEFORE the court can rule upon the State's Motion to Amend. 

Todd 

Todd Maybrown 
Allen, Hansen, Maybrown & Offenbecher, P.S. 
One Union Square 
600 University Street, Suite 3020 
Seattle, Washington 98101-4105 
(206) 447-9681 - Phone 
(206) 447-0839 - Fax 

www .ahmlawyers.com 

The information contained in this message is intended only for the addressee or addressee's autholized agent. The message and enclosures may contain 
information that is privileged, confidential , or otherwise exempt from disclosure. If the reader of this message is not the intended recipient or recipient's authorized 
agent, then you are notified that any dissemination, distribution or copying of this message is prohibited. If you have received this message in error, please notify 
the sender by telephone and rebJrn the original and any copies of the message by mail to the sender at the address noted above. 

From: Court, O'Donnell <0'Donnell.Court@kingcounty.gov> On Behalf Of SeaCriminalMotions 
Sent: Friday, October 19, 2018 3:46 PM 
To: Hinds, Patrick <Patrick.Hinds@kingcounty.gov>; SeaCriminalMotions <SeaCriminalMotions@kingcounty.gov>; Todd 
Maybrown <Todd@ahmlawyers.com>; Cooper Offenbecher <Cooper@ahmlawyers.com> 
Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov>; Court, Ferguson <Ferguson.Court@kingcounty.gov> 
Subject: RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend 

Since this is a contested motion to amend, it will have to be heard before the motions court who is currently Judge 
Ferguson. His bailiff will respond Monday with a date that is available. 
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Thank you, 

Rianne Rubright 
Bailiff to the Honorable Sean P. O'Donnell 

From: Hinds, Patrick 
Sent: Friday, October 19, 2018 3:14 PM 
To: SeaCriminalMotions <SeaCriminalMotions@kingcounty.gov>; Todd Maybrown <Todd@ahmlawyers.com>; 'Cooper 
Offenbecher (Cooper@ahmlawyers.com)' <Cooper@ahmlawyers.com> 
Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov> 
Subject: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend 

The State needs to schedule this case for a motion to amend. A copy of the Amended Information is attached and has 
previously been provided to defense counsel Todd Maybrown and Cooper Offenbecher. 

It's the State's understanding that the defense is objecting to the State's motion. It is also our understanding that Mr. 
Maybrown is currently in trial at the MRJC (and will be for some time) and that Mr. Offenbecher is on vacation from 
10/22 - 10/26. In those circumstances, the State would usually just hold off on its motion to amend. However, this case 
is in an unusual procedural posture. As a result of that posture, the motion to amend needs to be heard prior to 
November 1st or there is a chance that the State will be precluded from amending. This is addressed in more detail in 
the declaration that is part of the attached Motion and Order to amend. 

Based the unusual circumstances, the State is happy to do whatever can be done to minimize the inconvenience to the 
defense. In that context, the State would be willing to agree (if the defense would prefer and if the court is willing) to 
have the motion heard at the MRJC (even though it's a Seattle case) and/or to have it be special set at a time other than 
when motions to amend are usually heard. 

Given all of the above, the State would ask that this motion either be set on 10/24 at the MRJC at 8:30 or on 10/30 in 
1201 at 8:30. If, however, the defense would like to propose a different time or date, the table below shows when 
counsel for the State could be available at each location for the motion. 

State's 
Availability 

10/22 (Mon) 
10/23 
10/24 
10/25 
10/26 

10/29 (Mon) 
10/30 
10/31 

Thank you, 
Patrick 

Patrick Hinds 

Seattle MR!C 

8:30-4:30 8:30-4:30 
8:30-4:30 8:30-4:30 
8:30-4:30 8:30-4:30 
8:30-4:30 8:30-4:30 
11-3:30 11-2:30 

11-4:30 1-4:30 
8:30-4:30 8:30-4:30 
10-4:30 11-4:30 

King County Prosecuting Attorney's Office 
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Senior Deputy Prosecuting Attorney 
Economic Crimes Unit 

(206) 477-1181 (office) 
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I. INTRODUCTION 

On October 18, 2018, nearly ten months after this case was filed and months after this 

Court had certified to the appellate courts the question regarding the propriety of the felony 

homicide charge in this case, the State notified the defonse that it was intending to amend the 

charges to add a new felony homicide offense. The State filed this motion in an attempt to 

undermine this Court's certification to the appellate courts - and to thwart defendant's efforts to 

obtain prompt appellate review of these matters. 

Defendant o~jccts to the State's belated motion to amend and its efforts to accelerate this 

motion. The defense maintains that the State is engaging in gamesmanship and bad faith litigation 

tactics. Moreover, the State' s motion is the product of vindictiveness and contrary to the due 

process clauses of the United States Constitution and Washington Constitution. 

As discussed further below (and in related pleadings filed by the defense), this Court 

should deny the State's motion to amend. 

II. BACKGROUND 1 

A. Background 

The defendant, Phillip Scott Numrich, is the owner of Alki Construction LLC ("Alki 

Construction"). Alki Construction, doing business as Alki Sewer, has worked on numerous 

plumbing projects in the Puget Sound region since 2012. Alki Construction is duly licensed to do 

business in the State of Washington and, as such, its job sites are regulated by the Washington 

Department of Labor and Industries. 

During January 2016, Alki Construction was working to replace a sewer line at a private 

residence in West Seattle. AJki Construction uses what is commonly described as a "trenchless 

1 These factual claims are supported by the Declaration of Todd Maybrown. 
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pipe repair" during this process. To complete the project, Mr. Numrich and several employees 

helped to dig and shore two trenches - one near the home and one near the street - at the 

cou11ueuce1m:11L uf Llit: wurk 011 lhat prujet:l. On January 26, 2016, as the pr~jed was nearly 

completed, one of the construction workers was killed when the dirt wall of the trench nearest to 

the home collapsed. Mr. Numrich was not present at the job site at the time of the col lapse. 

lhis accident was exhaustivdy investigated by the Division of Occupational Safety & 

Health of OSHA. See OSH!\ Investigation No. 1120535. Like this case, the OSHA investigators 

focused solely upon the events that led to the dea.th of the worker. On July 21, 2016, the 

Washinbrton Department Labor and Industries ("WSDLI") issued a Citation and Notice of 

Assessment that included a finding that Alki Construction had committed certain violations of the 

safety regulations in relation to the events of January 26, 2016. Mr. Numrich appealed these 

findings and assessments and the parties ultimately reached a compromised settlement of all 

claims. 

B. Initial Filing 

On or about January 18, 2018, the State filed criminal charges against Mr. N umrich relating 

to this same workplace incident. The State's Infonnation includes the following two charges: 

Count 1 Manslaughter In The Second Degree 

That the defendant PHILLIP SCOTT NUMRICH in King County, 
Washington, on or about January 26, 2016, with criminal negligence did cause the 
death of Harold fielton, a human being, who died on or ahout January 26, 2016; 

Contrary to RCW 9 A.32.070, and against the peace and dignity of the State 
of Washington. 

Count 2 Violation of Labor Safety Regulation with Death Resulting 

That the defendant PHILLIP SCOTT NUMRICH in King County, 
Washington, on or about January 26, 2016, was an employer, and did willfully and 
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knowingly violate the requirements of RCW 49.17.060, and a safety or health 
standard promulgated under RCW Chapter 49, and a rule or regulation governing 
the safety or health conditions of employment adopted by the Department of Labor 
and Industries, to-wit: WAC 296-155-657, WAC 296-1 S5- 655 and that violation 
caused the death of one of its employees, to-wit: Harold Fellon; 

Contrary to KCW 49 .17 .190 (3 ), and against the peace and dignity of the 
State of Washington. 

Information. 

These charges are ostensibly suppo1t ed by a Ce1tification for Detennination of Probable 

Cause that was prepared by Mark Joseph, who is identified as a Certified Safety and Health Officer 

with WSDT J. At the outset, Mr. Joseph explained that he is authorized to investigate workplaces 

for safety violations pursuant to Washington's Industrial Safety and Health Act ("WfSHA") which 

is codified at RCW 49.17. 

Throughout the Certification for Determination of Probable Cause, Mr. Joseph opines that 

Alki Construction had failed to comply with certain WSDLI regulations, such as the provisions 

identified in WAC 296-155-650 and WAC 296- 155-657. See id. (Certification at 2). Mr. Joseph 

also claims that Mr. Numrich is personally responsible for this accident as he is considered the 

"competent person" for purposes of WSDLI's regulatory scheme. See id (Certification at 2) 

(discussing WAC 296-155-655). 

In further support of the charges, Mr. Joseph claims that Alki Construction had failed to 

comply with certain state regulations when digging and shoring this trench. In particular, Mr. 

Joseph notes that this project involved what is classified as "Type C" soil and that Alki 

Construction had failed to follow the "most rigorous shoring standard per WSDU regulations." 

See id. (discussing WSDT J regulations and SpeedShore Tab Data). Moreover, Mr. Joseph argues 
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that Alki Construction had failed to properly shore this trench based upon his interpretation of the 

state regulations: 

The WSDLI investigation and the [employee I interview show the Subjct:lPrernises 
had two SpeedShore protective shores installed in the back trench. [The employee] 
reported during his interview that Numrich and Felton placed two shores in the 
back trench when they initially dug h. One of the shores was installed more than 
four feet above the bottom of the trench - which is prohibited by both WSDLJ 
regulation and Speed Shore Tab Data. Both WSDLI regulation and SpeedShore 
Tab Data show the back trench required a minimum of four shores based upon the 
trench dimensions, and soil type alone. 

id. (Certification at 3). 

Mr. Joseph also relies upon the conclusions of a "trenching technical expert." As he 

explained: 

In the course of my investigation, 1 reviewed the analysis of Erich Smith, trenching 
technical expert for WSDU. Smith stated, based upon his experience, the 
SpeedShore Tab Data and WSDTJ regulations, the soil type and conditions at the 
Subject Premise, and the trench dimensions, Lhal a minimum of four shores should 
have been used on the long edge the back trench. 

Id. (Certification at 4). 

Based upon these alleged "willful" regulatory violations, Mr. Joseph opines that Mr. 

Numrich is guilty of a violation of WlSHA's criminal provisions as set forth in RCW 49.17.190 

(3). Moreover, for all of these very same reasons, Mr. Joseph also claims that Mr. Numrich is 

guilty of manslaughter in the second degree. Mr. Joseph' s certification docs not include any claim 

that Mr. Numrich is guilty of the crime of manslaughter in the first deb'fee. 

C. Defendant's Motion to Dismiss Count 1 (Manslaughter in the Second 
Degree) 

Mr. Numrich appeared for arraignment on January 16, 2018. Upon entering his plea of 

not guilty, Mr. Numrich notified the Cout1 that the prosecution had violated Washington's 

"general-specific" rule by filing the felony manslaughter charge in this case. Mr. Numrich's 
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counsel subsequently met with the assigned prosecutor, DPA Patrick Hinds. Counsel notified 

DPA Hinds that the defense would be filing a motion to dismiss the manslaughter charge. DPA 

Hinds notified counsel that the State would contesl Lhe defen<lanl 's mo lion, but he never suggesle<l 

that the State could or would file any other charges in this case. 

On April 30, 2018, Mr. Numrich filed his Motion to Dismiss Count 1 (the Manslaughter 

Charge). In support, Mr. Numrich argued that this prosecution- and the filing of a manslaughter 

charge - was in direct conflict with Washington's general-specific rule insofar as each violation 

of WISHA's specific statute (RCW 49.1 7.190(3)) would necessarily support a conviction under 

the general second-degree manslaughter statute (RCW 9A.32.070). Mr. Numrich also argued that 

the State's decision to file manslaughter violated Washington 's equal protection clause. 

After obtaining a long extension, the State filed its Response to Defendant's Motion to 

Dismiss Count 1 on June 13, 2018. Although the State argued that the filing of a charge of 

manslaughter in the second degree did not violate the general-specific rule, it never suggested- or 

even intimated - that it was intending to file any other telony charges in this case. 

After reviewing :Mr. Numrich's reply pleadings, the State filed a Sur-reply. Once again, 

the State never suggested that it was intending to file any other felony charges in this case. 

D. The Superior Court's Rulings 

King County Superior Court .Judge John Chun2 initially heard argument on July 19, 

2018. The Court declined to issue any ruling on that date and, instead, scheduled a subsequent 

hearing for August 23, 2018. 

Thereafler, Judge Chun informed the parties that he intended to deny the defense 

motion. The State subsequently prepared a proposed Order that parroted the arguments in its 

2 Judge Chun has since been appointed to Division One of the Court of Appeals. 
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pleadings. The defense objected to the State·s proposed Order and presented argument why 

this matter should be certified for review under RAP 2.3(b)(4). 

The parlies appeareu before Juuge Chun once again on August 23, 2018. The defense 

then argued that its motion raised issues of central importance and that immediate review was 

appropriate at this juncture. In particular, counsel explained how a case involving a single 

misdemeanor charge was fundamentally different than a case that also included a charge of 

manslaughter in the second degree. Accordingly, the defense demonstrated that interlocutory 

review was certain to advance the ultimate termination of the case.3 

Judge Chun accepted the defense position. First, the judge refused to sign the State's 

proposed Order. Second, Judge Chun signed an Order which certified the issue for immediate 

review: 

FURTHER, Defendant's Motion for Certification Pursuant to RAP 
2.3(b)(4) is GRANTED. The Court finds and concludes that this Court's Order 
Denying Defendant's Motion to Dismiss Count 1 involves controlling questions 
of law as to which there are substantial grounds for a difference of opinion and 
that immediate review of the Order may materially advance the ultimate 
krminalion of the litigation. 

Appendix F to Maybrown Declaration. 

The State chose not to fil e any motion for reconsideration of Judge Chun's decision. 

Moreover, during months of proceedings before Judge Chun, the State never once suggested 

that it was considering file any additional charges in this case. 

3 D11ring earlier stages of the case, the State had notified the superior court that it was likely to seek interlocutory 
review if the defense motion was to he granted. "Jevertheles~, the State objected to the defendant's request for 
certification. 
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E. Defendant's Motion for Discretionary Review 

Consistent with RAP 2.3, the defendant filed a Notice of Discretionary Review on 

September 14, 2018. Thereafter, Mr. Numrich £led his Motion for Discretionary Review in the 

Washington Supreme Cowt and Statement of Grounds for Direct Review. 

A Commissioner for the Washington Supreme Court ordered the Stale to file its response 

to the defendant's motion by October 18, 2018. Argument on the defendant's motion is now 

scheduled for November I, 2018. 

F. Proceedings Before this Court on October l, 2018 

Meanwhile, at the State's insistence, the paiiies appeared before this Court on October I, 

2018. During that hearing, the State argued for a modification of Mr. Numrich's conditions of 

release. Recognizing that review might be granted in the appellate courts, the parties rescheduled 

the <late for Mr. Numrich's case scheduling hearing. Once again, the State never suggested that it 

was intending to file any additional charges in this case. 

G. The State's Last-Minute Motion to Amend. 

On October 18, 2018, the same date that the State had been ordered to file its responsive 

pleadings in the Washin1::,rton Supreme Court, DPA Hinds sent defense counsel an email in which 

he claimed that "the State needs to set a hearing to amend the Information in Mr. Numrich's case 

now." Maybrown Dec. App. I. Defense counsel promptly responded to his email message and 

explained: 

This is an extraordinary motion - given the timing and obvious prejudice that 
may flow. The defense will not agree to have this motion heard on shortened 
time and/or without a full hearing. I will need lo be present for such a hearing. I 
am in trial, as you well know, and will not be available over the next few weeks. 

Tf you file this motion to amend, we will file an opposition and a motion to 
dismiss this case pursuant lo CrR 8.3(b) based upon government 
mismanagement. We may raise additional issues as well. We will ask for an 
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Id 

evidentiary hearing pertaining to that motion. We ,vill ask for a special setting 
½ day lo litigate these issues. 

We are now asking for you to produce all of your office's documents and 
commw1ications relating to this case (including all of your communications -
whether they be by email, phone, text, personal computer, etc.), including your 
office's blue notes, emails, memoranda, etc. If you refuse, we will file a formal 
motion for discovery. Please consider this email as a request for public 
disclosure as well. I n eed a response before we attempt to schedule this motion. 

Nevertheless, even after rev1ewmg this message, the State filed pleadings in the 

Washin~rton Supreme Court that included the following argument during the closing section of its 

brief: "Here, the State intends to add a wunt of Manslaughter in the First Degree to the charges 

against Numrich. The State' s motion to amend the Information is in the process of being 

scheduled and there is no basis to conclude that it will not be granted." State's Response at 18. 

The State made a conscious decision not to advise the Washington Supreme Court of the 

defendant's objection to its tactics. 

ln addition, the State filed in the Washington Supreme Court a declaration that was 

purportedly signed by DPA Hinds on October 16, 2018. See Mayhrown Dec. J 4 In this 

declaration, the State makes the bald (but self-serving) claim: "The State's motion to amend is 

not being brought to retaliate against the defendant for seeking discretionary review, to gain 

advantage in the appellate litigation, or for any other improper purpose." Id 

The State's claim is contradicted by all available evidence and the procedural history of 

this litigation. In fact, the State is now hoping to use this 11 th-hour action to: (1) undermine this 

Court certification pursuant to RAP 2.3(b)(4); (2) to defeat Mr. Nurnrich's ability to obtain 

4 This declaration had m:vi:::r bt:t:n filt:tl in thl' superior court and never previously disclosed to defense counsel. 
The defense is unaware of any court rule that would permit a party to submit a declaration in the appellate court 
that had not previous ly been filed in the superior court. 
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appellate review of this Court's ruling; and (3) to force Mr. Numrich to relitigate many of the very 

same issues that have previously been presented in this Court. The Court should not condone this 

type of gamesmanship. 

Although the defense has requested discovery relevant to these issues, the State has Oatly 

refused to disclose any of this infonnation. Accordingly, the defense has been compelled to file a 

Motion to Compel Discovery along with this pleading. 

III. DISCUSSION 

A. LegalBackground 

A trial court may permit an information to be amended at any tlme before verdict if 

substantial rights of the defendant are not pr~judiced. See CrR 2.1 ( d). Thus, given the mandatory 

nature of this rule, a "trial court cannot permit amendment of the information if substantial rights 

of the defendant would be prejudiced." ,\'tale v. Lamh, 175 Wn.2d 121, 130 (2012). Moreover, 

the trial court has wide discretion when considering a State's motion to amend- and the court can 

deny the amendment even if there is an absence of prejudice. See Lamb, l 75 Wn.2d at 130-32 

(trial court did not abuse discretion in denying State' s motion to amend after defendant had 

prevailed on a pretrial motion). Accord State v. Rapozo, 114 Wn.App. 321, 322-24 (2002) (trial 

court did not abuse discretion in denying State's motion to amend from a misdemeanor charge to 

a felony charge). 

Here, there are at least six reasons to deny the State's motion to amend. First, the State' s 

motion is the product of gamesmanship and bad faith litigation tactics. Second, the State should 

be estoppcd form using this amendment process in an effort to relitigate the issues that have 

previously been decided hy this court. Third, the State's motion will prejudice the defendant's 

substantial rights. Fourth, the State's motion is both actually and presumptively vindictive. Fifth, 
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the State's motion is not supported by probable cause (or any pleadings that establish probable 

cause) for this Class A felony. Sixth, the State's motion violates Washington's general-specific 

rult:. 

1. The State's Motion is the Product of Gamesmanship. 

This Court should discourage bad faith litigation tactics and gamesmanship. Here, the 

Stale has been on notice since lhe date of arraignment (January 16, 2018) LhaL Lhe defense was 

claiming that the filing of a felony charge in this case was a violation of Washington's general

specific rule. The parties litigated this very issue for more than six months, leading to considerahle 

expense to the defendant. Then, consistent with this Court's certification pursuant to RAP 

2.3(b)( 4), the defendant filed his motion for discretionary review in the Washington Supreme 

Court. Notahly, this Court had previously explained immediate and prompt review was 

appropriate to "materially advance the ultimate termination of the litigation." 

Thereafter, on the very same date that it had been ordered to file its response in the 

Washington Supreme Court, the State sought to file an amendment that would charge a new felony 

offense. Should the Court grant this motion, it will necessarily undermine all prior proceedings in 

the case. And such an amendment will force the defendant to relitigate many of the very same 

issues that have previously been resolved by this court. By granting this amendment, the Court 

will substantially delay the ultimate termination of this case. 

In fact, the filing of an Amended Information will place the defendant in an untenable 

situation and it will force the defendant to incur unnecessary (and unreasonable) additional legal 

expenses. Thus, through no fault of his own, the defendant will now be forced to decide whether 

it is sensible to press the motion for discretionary review that had been pending in the Washington 

Supreme Court. While it would be best to stay the course, Mr. Numrich does not have unlimited 
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resources. And it is hard to justify continuation of an appeal when the defense might be required 

to relitigate nearly identical issues before a different superior court judge no matter the outcome 

of that appeal. 

Generally speaking, an amended information supersedes the original. See, e.g. , :State v. 

Oestreic:h, 83 Wn.App. 648, 651 (1996). Thus, shoLt!<l lhe Court grant the State's motion to 

amend, it would essentially eviscerate the previous six months of litigation regarding the propriety 

of the charging decision in this case. 

The State's decision to file this belated amendment will not ensure justice or fairness in 

this case. Rather, it will complicate the litigation, lead to unnecessary delays, force the parties to 

relitigate many of the same issues that have previously heen presented in this cai,e, and require the 

defendant to incur unnecessary legal fees and expenses. 

A pre-accusatorial delay does not violate the Sixth Amendment, but it may constitute a 

violation of due process under the Fifth Amendment if "delay is caused by the prosecutor solely 

to gain a tactical advantage over the defendant." See State v. Madera, 24 Wn.App. 354, 355 

(1979). Here, the evidence very strongly suggests that the State delayed the filing of this amended 

charge to gain an unfair tactical advantage over the defendant. 

2. The State Should Be Estopped from Using this Strategy. 

During all prior procet!dings in the superior court - including numerous proceedings 

which discussed the propriety of the State' s manslaughter charge - the State never once claimed 

that it was intending to file a charge of manslaughter in the first degree. Thus, the defense 

expended months (and countless attorney hours), litigating the question of whether the State's 

felony charge was precluded by the general-specific rule. This litigation involved complex 
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legal analysis - including caselaw, statutory construction, and hypotheticals - comparing the 

elements of manslaughter second degree to the RCW 49.17.190(3) WISHA statute. 

The State never filed a motion for reconsideration after Judge Chun certified this legal 

question for review by the appellate courts. Nor did the State ever advise the Court or the 

defense lhal it was inlentling lo amend lht: t.:harges in this t.:ase. 

As such, the State should be precluded from taking a contrary position at this late date: 

Judicial estoppel is an equitable doctrine that precludes a party from asserting 
one position in a coun proceeding and later seeking an advantage by taking a 
clearly inconsistent position . . . . The doctrine seeks to preserve respect for 
judicial proceedings, and to avoid inconsistency, duplicity, and ... waste of 
timt:. 

Arkison v. Ethan Allen Inc., 160 Wn.2d 535, 538 (2007). 

The parties have spent six months litigating the State's novel request to advance a charge 

of manslaughter in the second degree. The State is estopped from now-claiming that 

manslaughter in the.first degree is the appropriate charge. 

3. The State's Motion Will Prejudice the Defendant's Substantial 
Rights. 

Every criminal defendant has a constitutional right to file an appeal. Moreover, the First 

Amendment protects "the right of the people . . . to petition the Government for a redress of 

grievances." The amendment in this case will serve to punish the defendant for exercising these 

rights. The amendment will also serve to delay tbese proceedings - and it will dramatically 

increase the defendant's costs of this litigation. 

The amendment wil1 also cause the defendant to suffer other forms of prejudice. By filing 

this belated amendment, the State is essentially seeking to dissuade the defendant from pursuing 

his appeal and to coerce the defendant to enter a pica of guilty before discretionary review is 

accepted. 
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4. The State's Amendment is Vindictive. 

The State has claimed that the initial charging decision in this case was "conservative." 

See Maybrown Dec. App. J. This is a remarkable claim - particularly so sinct: this L:ase is the fmst 

of its kind. In fact, the parties agree that before the State filed the st:cond-degree manslaughter 

charge in this case, no other prosecutor in the State of Wa-,hington had ever filed a felony homicide 

charge based upon a workplace safety violation death. Now, the State seeks to add a t.:harge of 

Manslaughter in the First Degree, which ctlITies a standard sentencing range of 78-102 months for 

a defendant with no criminal history.5 

Nonetheless, in an attempt to justify his decision up, the prosecutor also contends: "The 

State•~ motion to amend is not being brought to retaliate against the defendant for seeking 

discretionary review, to gain advantage in the appellate litigation, or fo r any other improper 

purpose." id. But the very opposite is trne. 

Constitutional due process principles prohibit prosecutorial vindictiveness. See State v. 

Korum, 157 Wn.2d 614,627 (2006). " Prosecutorial vindictiveness,, is the intentional filing of a 

more serious crime in retaliation for defendant's lawful exercise of procedural right. See, e.g, State 

v. Bonisisio, 92 Wn.App. 783, 790, review denied, 137 Wn.2d 1024 (1998). 

Prosecutorial vindictiveness occurs when , .. the government acts against a defendant in 

response to the defendant's prior exercise of constitutional or statutory rights. ' " Korum, 157 

Wn.2d at 627 (quoting United States v. Meyer, 810 F.2d 1242, 1245 (1987)). TI1us, a prosecutorial 

action is vindictive if it is designed to penalize a defendant for invoking legally protected 

rights. See id There are two kinds of prosecutorial vindictiveness: a presumption of 

5 By comparison, Manslaughter in the Second Degree carries a standard sentencing range of 21 -27 momhs for a 
defendant with no criminal history. 
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vindictiveness and actual vindictiveness. See id. A presumption of vindictiveness arises when a 

defendant can prove that '"all of the circumstances, when taken together, support a realistic 

likelihood of vindictiveness."' Id. (quoting Meyer, 810 F .2d at 1246 ). The prosecution may then 

rebut the presumption by presenting objective evidence justifying the prosecutorial action. See 

id Actual vindictive.ness must be shown by the defendant through objective evidem:e that a 

prosecutor acted in order to punish him for standing on his legal rights. See Meyer, 810 F.2d at 

1245. Clearly established federal law in the context of vindictive prosecutions provides that: 

ft]o punish a person because he has done what the law plainly allows him to do 
is a due process violation of the most bac;ic sort, and for an agent of the State to 
pursue a course of action whose objective is to penalize a person's reliance on 
his legal rights is patently unconstitutional. 

Bordenkircher v. Hayes, 434 U.S. 357, 363 (l 978)(internal citation and quotation marks 

omitted). Certain circumstances give rise lo a presumption that the prosecutor or sentencing 

judge acted with unconstitutional vindictiveness in charging a criminal defendant. See 

Blackledge v. Perry, 4 l 7 U.S. 21, 27 (1974) (holding there was a "realistic likelihood of 

vindictiveness" when a prosecutor re-indicted a convicted misdemeanant on a felony charge 

after the defendant invoked an appellate remedy). 

Jn Blackledge, the Supreme Court observed that the presumption of 

vindictiveness applied because .. the prosecutor has the means readily at hand to discourage such 

appeals - by 'upping the ante' through a felony indictment whenever a convicted 

misdemeanant pursues his statutory appellate remedy." Id. at 27-28. 

Here, the objective circumstances surrounding the State' s motion to amend present a 

reasonable likelihood of vindictiveness. Before the defendant initiated this appeal, the 

prosecutor never once suggested that the State intended to increase the charges. Then, on the 
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cusp of its deadline to file a response in the appellate court, the State decided to up the ante by 

filing a far more serious felony offense in this case. Not only will this charge dramatically 

increase the range of punishment in this case, but, in notifying the Washington Supreme Court 

that it would be filing this new charge ( even before any such action had been taken in the 

.su~rior court), lhc prosecutor sought to dissuade the appellate court from accepting review of 

the defendant's appeal. The Manslaughter First Degree charge was not the su~jcct of any of 

the litigation in front of Judge Chun and has no legal bearing on the issues before lhe 

Washin1:,'1on Supreme Court. Accordingly, there can be no doubt that the State's trumpeting of 

the potential Manslaughter first Degree charge to the Washington Supreme Court was solely 

an intent to improperly influence the appellate proceedings. 

In essence, the threat of an amendment was presented in a time and manner that it is 

reasonable to conclude that the State's action was intended to serve a dual purpose: (1) to punish 

the defendant for exercising his legal right to appeal and (2) to dissuade the appellate court from 

hearing the defendant's appeal. 

This case presents a situation even more extreme than Blackledge. Not only is there a 

realistic likelihood of vindictiveness, but given the timing of these matters, the State's actual 

vindictiveness is apparent. 

The Stale has claimed that this filing was not the product of retaliation. Yet, in offering 

this self-serving claim, the State has failed to present any evidence to support such a claim. 

Many questions are left unanswered: 

Why did the State fail to mention the possibility of an amendment during the 
first ten months of this litigation? 

Why did the State fail to mention the possibility of an amendment during all 
of the proceedings before Judge Chun? 
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Why did the State fail to mention this amendment before the defendant 
initiated his appeal, and filed his opening briefs, in the Washington Supreme 
Court? 

Why did the State first aimuw1ce his desire to file an amendment on the very 
same day that it was required to submit its response in the Washington 
Supreme Court? 

Given these circumstances, perhaps it is not too surprising that the State has failed to 

provide any explanation for its dilatory conduct. However, should this Court feel the need to 

reach the ultimate issue regarding the prosecutor's actual motivations in this case, it should 

grant the defendant' s motion to obtain discovery from the prosecutor' s files. The defense has 

certainly presented a "colorahle claim" of vindictiveness in this case. 

5. The State's Motion is Not Supported by Probable Cause. 

Manslaughter in the First Degree is a Class A felony. RCW 9A.32.060 defines thi s 

crime in relevant part as follows: "A person is guilty of manslaughter in the first degree when . 

. . he or she reckJessly causes the death of another person." Id. As noted in State v. Gamble, 

L 54 Wn.2d 457, 467-69 (2005), this statute demands proof of an additional element. To convict 

a <lt:fen<lanl uf manslaughter in the first degree, the State must demonstrate that the defendant 

knew of and disregarded a substantial risk that death may occur. See id. The State cannot 

establish these clements in this case. 

In most instances, this type of issue would be resolved hy way of a motion under State 

v. Knapstad, 107 Wn.2d 346 (1986). But here, the State has presented nothing that could 

support the filing of this ame11ded charge. The State now claims: "At the time of filing and at 

the present time, the State believes that there is probable cause to charge the defendant with 

either/both Manslaughter in the First Degree and Manslaughter in the Second Degree." Y ct the 

State offers no further explanation for such a decision. 
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In filing this motion, the State seems to be asking this Court to rely upon its initial 

Certification for Determination of Probable Cause. That document contains no evidence that 

the defendant actually knew of a substantial risk that a death may occur. See Mayhrown Dec. 

App. A. The State's certification seems to support a claim that the defendant was criminally 

negligent - and the affiant affirmatively claims that there is evidence lo support a t:harge of 

manslaughter in the second degree. But that same certification includes no evidence that the 

defendant actually knew of a substantial risk of death. 

For this reason alone, the Court should deny the State's motion to amend. 

6. The State's Motion Violates the General-Specific RuJe. 

In enacting WlSHA (RCW 49.17), the Washington legislature adopted a comprehensive 

and unified statutory scheme to regulate workplace safety. As part of this scheme, WISHA 

specifically provides for both civil penalties (RCW 49.17.180) and criminal penalties (RCW 

49.17.190) due to safety violations or avoidable workplace injuries. The distinct criminal penalties 

are applicable only in certain enumerated circumstances: 

Any employer who willfully and knowingly violates the requirements of RCW 
49.1 7.060, any safoty or health standard promulgated under thi s chapter, any 
existing rule or regulation governing the safety or health conditions ofemployment 
and a<loptt:d by the director, or any order issued granting a variance under RCW 
49.17.080 or 49.17.090 and that violation caused death to any employee shall, upon 
conviction be guilty of a gross misdemeanor and be punished by a fine of not more 
than one hundred thousand dollars or by imprisonment for not more than six 
months or by both; except, that if the conviction is for a violation committed after 
a first conviction of such person, punishment shall be a fine of not more than two 
hundred thousand dollars or by imprisonment for not more than three hundred 
sixty-four <lays, or by both. 

RCW 49.17.190(3). 

This is a unique, and unusual, criminal statute - and it allows for penalties that arc not 

available in any other misdemeanor-level offense. On the one hand, violators may be required to 
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pay a stiff fine (up to $ I 00,000 for a first violation of the provision), well beyond what is available 

in any other misdemeanor offense. See RCW 9A.20.020. On the other hand, violators may he 

sentenced lo up lo six months in jail, less than what would be available tor conviction of other 

gross misdemeanors. See id. 

This punishment scheme provides the exclusive criminal remedy for the types of violations 

that have been alleged in this case. To prove a crime in such a workplace incident, the State must 

demonstrate that the employer "willfully and knowingly" violated a WISIIA rule, regulation, or 

safety and health standard, and where "that violation causef s l death to any employee" the employer 

"shall, upon conviction he guilty of a gross misdemeanor." RCW 49.17.190(3) (emphasis added). 

Since as early as 1970, Washington has applied its own, unique version of the "general

specific rnle" when interpreting criminal statutes. See, e.g., State v. Zornes, 78 Wn.2d 9 ( 1970). 

This rnle provides that "where a special statute punishes the same which is [also] punished 

under a general statute, the special statute applies, and the accused can be charged only under 

that statute." State v. S'hriner, IOI Wn.2d 576, 580 (1984) (quoting State v. Cann, 92 Wn.2d 

193, 197 (1979)). 

The purpose of the rule is to preserve the legislature's intent to penalize specific conduct 

in a particular, less onerous way and hence to m inimize sentence disparities resulting from 

unfettered prosecutorial discretion. See Shriner, 101 Wn.2d at 581-83. As the Washington 

Supreme Court has explained: 

Under the general-specific rule, a specific statute will prevail over 
a general statute. Wark v. Wash Nat 'I Guard, 87 Wn.2d 864, 867 (1976) ("It is 
the law in this jurisdiction , as elsewhere, that where concurrent general and 
special ads are in pari materia and cannot be harmonized, the latter will prevail, 
unless it appears that the legislature intended to make the general act 
controlling."). As this court recognized in Wark, "lt is a fundamental rule that 
where the general statute, if standing alone, would include the same matter as 
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the special act and thus conflict with it, the special act will be considered as an 
exception to, or qualification 01: the general statute, whether it was passed before 
or after such general enactment." Id. ; see Stare v. Conte, 159 Wn.2d 797, 
803, cert. denied, 552 U.S. 992 (2007). 

Residents Opposed to Kittitas Turbines v. State Energy Facility Site Evaluation Council 

(EFSEC), 165 Wn.2d 275, 309 (2008). 

The general-specific rule is designed to determine whether the legislature intended to 

limit prosecutorial charging discretion, impliedly barring a prosecution for a general offense 

whenever the alleged criminal conduct meets the elements of a more specific crime. Thus, to 

deten11ine if two statutes are concurrent, the Court should examine whether someone can violate 

a specific statute without violating the general statute. See, e.g. , State v. Chase, 134 Wn.J\pp. 

792, 800 (2006). 

The Washington courts have applied this rule in several different contexts. See, e.K,, 

Shriner, 101 Wn.2d at 580-83 (defendant who failed to return rental car could not be charged 

under general theft statute and should have been charged only with criminal possession of a 

rental car statute); State v. Danforth, 97 Wn.2d 255, 257-59 (1982) (work release inmates could 

not be charged under general escape statute and should have been charged only under the 

specific failure to return to work rel ease statute); Slate v. Walls, 81 Wn.2d 618, 622 (1972) 

(defendant who presented another' s credit card at a restaurant could not be charged under 

general larceny statute, but must instead be charged with crime of procuring meals by fraud); 

.','tale v. Thomas, 35 Wn.App. 598, 604-05 (1983) (elements of unlawful imprisonment are 

necessarily present in situations where the offense of custodial interference is alleged). See 

also State v. Haley, 39 Wn.App. 164 (1984) (where facts supported either a manslaughter 

charge or negligent homicide charge, it was the prosecutor's duty, where an automobile was 

involved, to charge the ·more specific negligent homicide). 
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111e statutes at issue in this case - the general statute of manslaughter in the first degree 

(RCW 9A.32.060) as alleged in Count -- and !he specific statute in WISHA that punishes a 

violation uflal.Jur :sai~ty n:gulatium; th<1! re~ull in <lealh (RCW 49.17.190(3) as alleged in Count 

2 - are concurrent statutes. For, each time an employer is guilty of the more specific offense, 

he is likewise guilty of the more general offense. 

A side-by-si<le comparison of the elements of each offense establishes this point. The 

key elements of the general and specific offenses arc summarized below: 

OFFENSE MENS REA RESULT 

MANSLAUGHTER 1 ° RECKLESSNESS DEATH 

RCW 49.17. 190(3) WILFULL AND KNOWING WORKPLACE DEATH 

Each violation of the specific statute, RCW 49.17.190(3), requires proof of a "willful" 

and "knowing" violation of safety regulations that results in a workplace fatality. 6 More 

generally, each violation of RCW 9A.32.070 requires proof of "reckless" conduct that results 

in death . Under WashinbTton law, recklessness is defined as a situation when the defendant 

"knows of and disregards a substantial risk that a wrongful act may occur and his or her 

disregard of such substantial risk is a gross deviation from conduct that a reasonable person 

would exercise in the same situation." RCW 9A.08.010(l )(c). See also WPIC 10.03. Thus, 

6 WISHA does not define willful and knowing behavior. Its implementing regulations define willfulness 
as "an act committed with the intentional, knowing, or voluntary disregard for the WI SHA requirements 
or with plain indifference to employee safely." WAC 296-900-14020. Washington criminal law 
provides: "a requirement that an offense be committed willfully is satisfied ifa person acts knowingly 
with respect to the material elements of the offense, unkss a purpose to impose further requirements 
plainly appears." RCW 9A.08.0 I 0(4). 
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the specific statute requires proof of a greater mens rea ("willfully or knowingly") than the 

general statute (which requires proor only of criminal negligence). It is noteworthy that 

Washington' s palternjwy irnslrucliom; establish lhat criminal negligence is established in each 

and every case where there is proof of higher mens rea (such as willful, intentional, knowing 

or reckless conduct). See RCW 9A.08.010(2). 

It is impossible to envision a case where a defendant might be guilty of the specific 

WISHA statute but acquitted of the more general manslaughter statute. For, as reflected in the 

State' s charging documents, the WISHA/OSHA standards establish the standard of care for 

employers in the State of Washington. See, e.g., Minert v. Harsco Corp. , 28 Wu.App. 686, 

873-74 (I 980); Kelley v. Howard S. Wright, 90 Wn.2d 323 (1978) (OSHA regulation is relevant 

to the appropriate standard of care); Kennedyv. Sea-Land Services, Inc., 62 Wn.App. 839, 852-

53 ( 1991) (OSHA regulation was relevant to the standard of care). Simply put, in each and 

every case that a person willfully or knowingly fails to comply with the mandates of WISH A, 

it can also he said that the employer has engaged in reckless conduct. 

When examining this question, it is important to emphasize that the specific statute, 

RCW 49.17.190(3), has a significantly higher me.ntal state than the first-degree manslaughter 

statute. It is hard to persuasively argue that the legislature would have enacted a special 

misdemeanor-level statute with a higher mental state while also assuming that prosecutors 

within the state would be authorized to charge under a felony statute with a lower mental stale. 

A very similar situation was presented in the Da11forth case. There, the petitioners, who 

had heen imprisoned for property related crimes, were on work release status at the Geiger work 

release center in Spokane. Seeking employment in conjunction with that program, the 

petitioners met each other, became intoxicated, and failed to return to the work release center. 
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The petitioners were returned to Washington and charged with escape in the first degree, 

pursuant to RCW 9A. 76.110. On appeal, the petitioners argued that another statute, RCW 

72.65.070, deals specifically with an escape from work release. The State, by contrast, argued 

that they should be permitted to proceed under the general statute, but the Comt of Appeals 

rejected that claim. But the Washington Supreme Court rejected the State's claims: 

L W]e are of the opinion that the specific requirement that the defendant's 
conduct he willful under RCW 72.65.070 recognizes a valid legislative 
distinction between going over a prison wall and not returning to a specified 
place of custody. The first situation requires a purposeful act, the second may 
occur without intent to escape. It is easy to visualize situations where a work 
release inmate foiled to retum because of a sudden illness, breakdown of a 
vehicle, etc. This explains the requirement of willful ac1ion. 

Finally, this interpretation of the two statutes is necessary to give effect 
to RCW 72.65.070. RCW 72.65.070 differs significantly from tl1e general 
escape statute in that the prosecutor must prove the failure to return was willful. 
Under RCW 9A. 76.1 10, however, a conviction will be sustained if the state 
demonstrates that the defendant "knew that his actions would result in leaving 
confinement without permission." S,ate v. Descoteaux, 94 Wn.2d 31 , 35 
(1980). 

Given the choice, a prosecutor will presumably elect to prosecute under 
the general escape statute because of its lack of a mental intent requirement. 
Consequt:nlly, the result of allowing prosecution under RCW 9A.76.l 10 is the 
complete repeal of RCW 72.65.070. This result is an impem1issible potential 
usurpation of the legislative function by prosecutors. 

Danforth, 97 Wn.2d at 258-59. 

The very same situation is presented in this case. By proceeding under the manslaughter 

statute, the State has claimed that it is simply required to prove that the defendant was reckless 

- or that his conduct amounted to a gross deviation from the standard of care. Yet to proceed 

under the specific statute (RCW 10.73.190(3)), the State would need to prove that the defendant 

engaged in a will fol and knowing violation of the applicable safety regulations (which likewise 

amow1l lo the standard of care in this highly-regulated industry). The State should not be 
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permitted to dilute or avert the mental element that the legislature had in mind when it enacted 

the specific WISHA statute. 

The legislature's iutt:ut is al:su t:villt:m.:t:d by lht: creation of a unique punishment 

scheme in RCW 49.17.190(3). It is notable that the special misdemeanor-level statute allows 

for an enhanced fine of up to $100,000 to $200,000. By conh·ast, the maximum fine for a Class 

A frlony, such as Manslaughter in the First Degree, is only $50,000. Thus, when enacting 

RCW 49. I 7.190(3), the legislature was mindful of the fact that it was creating a special 

misdemeanor-level statute - and a statute that included somewhat reduced custodial penalties 

along with the potential for financial penalties far greater than authotized for any felony-level 

offense. This carefully calibrated scheme would become a nullity if the State was pem1itted lo 

charge both the general and the specific statutes, as they have attempted to do in this case. 

Accordingly, the filing of the Manslaughter in the First Degree charge violates 

Washinbrton' s "general-specific" rule because the legislature enacted a specific criminal statute 

to address these very types of workplace deaths resulting from safety violations. 

TV. CONCLUSION 

For all of these reasons, and in the interests of justice, the State' s motion to amend 

should be denied. 

DATED this 30th day of October, 2018. 

I__ a:ft~obfo 
_T_O_D_D _ _,,~,,,,,_A_Y-RROWN, WSBA #18557 

COOPER OFFEENBECHER, WSBA #40690 
Attorneys for Defendant 
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FILED 
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Octobe:1I;i~~~fjj~ 
E-FILED 

CASE NUMBER: 18-1-0025 

IN THE SUPERIOR COURT OF WASHINGTON 
l•OR KING COUNTY 

ST A TE OF WASHINGTON, 

Plaintiff, 

V. 

PHILLIP SCOTT NUMRICH, 

Defendant. 

I, Todd Maybrown, do hereby declare: 

NO. 18-1-00255-5 SEA 

DECLARA Tl ON OF TODD MA YDROWN 
IN OPPOSITION TO STATE 'S DELATED 
MOTION TO AMEND INFORMATION 

1. I arn the attorney representing the Defendant, Phillip Scott Nurnrich, in the 

16 above-entitled case. This Declaration is bdng submitted in opposition to the State' s Motion to 

17 Amend. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2. The Defendant, Phillip Scott Numtich, is the owner of Alki Construction LLC 

("Alki Construction"). Alki Construction, doing business as Alki Sewer, has worked on numerous 

plumbing projects in the Pugel Sound region since 2012. Alki Construction is duly licensed to do 

business in the State of Washington and, as such, it,;; job sites arc regulated by the Washington 

Department of Labor and Industries. 

3. During January 2016, Alki Construction was working to replace a sewer line at a 

private residence in We~t Seattle. Alki Construction uses what is commonly described as a 

"trenchless pipe repair'' during this pro<.:ess. To complete the project, Mr. Nurnrich and several 

employees helped to dig and shore two trenches - one near the home and one near the street - at 
Allen. Hansen. Maybrown & 

Offcnhcchcr, P.S. 

DECLARATION OF TODD MAYBROWN IN OPPOSITION 
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the commencement of the work on that project. On January 26, 2016, as the project was nearly 

completed, one of the construction workers was killed when the dirt wall of the trench nearest to 

the home collapsed. Mr. Numrich was not present at the job site at the time of the collapse. 

4. This accident was exhaustively investigated by the Division of Occupational 

Safety & Health of OSHA. See OSHA Investigation No. 1120535. Like this case, the OSHA 

investigators focused solely upon the events that led to the death of the worker. 011 July 21, 2016, 

the Washington Department of Labor and Industries ("WSDLI") issued a Citation and Notice of 

Assessment that included a finding that Alki Construction had committed certain violations of the 

safety regulations in relation to the events of January 26, 2016. Mr. Numrich appealed these 

findings and assessments and the parties ultimately reached a compromised settlement of all 

claims. 

5. On or about January 18, 2018, the State filed criminal charges against Mr. Numrich 

relating to this same workplace incident. See Appendix A (Charging Documents). The State' s 

Information includes the following two charges: 

Count l Manslaughter In The Second Degree 

That the defendant PHILLIP SCOTT NUMRICH in King County, 
Washington, on or about January 26, 2016, with criminal negligence did cause the 
death of Harold Felton, a human being, who died on or about January 26, 2016; 

Contrary to RCW 9A.32.070, and against the peace and dignity of the State 
of Washington. 

Count 2 Violation of Labor Safety Regulation with Death Resulting 

That the defendant PHILLIP SCOTT NUMRICH in King County, 
Washington, on or about January 26, 2016, was an employer, and did willfully and 
knowingly violate the requirements of RCW 49.17 .060, and a safety or health 
standard promulgated under RCW Chapter 49, and a rule or regulation governing 
the safety or health conditions of employment adopted hy the Department off ,ahor 
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and Industries, to-wit: WAC 296-155-657, WAC 296-155- 655 and that violation 
caused the death of one of its employees, to-wit: Harold Felton; 

Contrary to RCW 49.17.190 (3 ), and against the peace and dignity of the 
State of Washington. 

Information. 

6. These charges are ostensibly supported by a Certification for Detennination of 

Probable Cause that was prepared by Mark Joseph, who is identified as a Certified Safety and 

Health Officer with WSDLL See id At the outset, Mr. Joseph explained that he is authorized to 

investigate workplaces for safety violations pursuant to Washington's Industrial Safety and HcaJth 

Act ("WlSHA") which is codified at RCW 49.17. 

7. Throughout the Certification for Determination of Probable Cause, Mr. Joseph 

opines that Alki Construction had failed to comply with certain WSDLI regulations, such as the 

provisions identified in WAC 296-155-650 and WAC 296-155-657. See id. (Certification at 2). 

Mr. Joseph also claims that Mr. Numrich is personally responsible for this accident as he is 

considered the "competent person" for purposes of WSDLI's regulatory scheme. See id 

(Certification at 2) (discussing WAC 296-155-655). 

8. In further support of the charges, Mr. Joseph claims that Alki Construction had 

failed to comply with certain state regulations when digging and shoring this trench. In particular, 

Mr. Joseph notes that this project involved what is classified as "Type C" soil and that Alki 

Construction had failed to follow the "most rigorous shoring standard per WSDLI regulations." 

See id. (discussing WSDLI regulations and SpeedShore Tab Data). Moreover, Mr. Joseph argues 

that Alki Construction had failed to properly shore this trench based upon his interpretation of the 

state regulations: 

The WSDLI investigation and the [employee] interview show the Suhject Premises 
had two SpcedShore protective shores installed in the back trench. [The employee] 
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reported during his interview that Numrich and Felton placed two shores in the 
back trench when they initially dug it. One of the shores was installed more than 
four feet above the bottom of the trench - which is prohibited by both WSDLI 
regulation and Speed Shore Tab Data. Hoth WSULl regulation and SpecdShore 
Tab Data show the back trench required a minimum of four shores based upon the 
trench dimensions, and soil type alone. 

Id. (Certification at 3). 

9. Mr . .Joseph also relies upon the conclusions of a "trenching technical expert." As 

he explained: 

In the course of my investigation, I reviewed the analysis of Erich Smith, trenching 
technical expert for WSDLI. Smith stated, based upon his experience, the 
SpeedShore Tab D ata and WSDLT regulations, the soil type and conditions at the 
Suqject Premise, and the trench dimensions, that a minimum of four shores should 
have been used on the long edge the back trench . 

ld. (Certification at 4). 

10. Based upon these alleged "willful" regulatory violations, Mr. .Joseph opines that 

Mr. Numrich is guil ty of a violation of WISHA's criminal provisions as set forth in RCW 

49.17.190 (3). Moreover, for all of these very same reasons, Mr. Joseph also claims that Mr. 

Numrich is guilty of manslaughter in the second degree. Mr. Joseph's certification does not 

include any claim that Mr. Numrich is guilty of the crime of manslaughter in the first degree. 

11. Mr. Numrich appeared for arraignment on January 16, 2018. Upon entering his 

plea of not guilty, Mr. Numrieh notified the Court that the prosecution had violated Washinbrton's 

"general-specilic" rule by filing the felony manslaughter charge in this case. Mr. Numrich's 

counsel subsequently met with the assigned prosecutor, DPA Patrick Hinds. Counsel notified 

DPA Hinds that the defense would be filing a motion to dismiss the manslaughter charge. DPA 

Hinds notified counsel that the 8tate would contest the defendant's motion, but he never suggested 

that the State could or would file any other charges in this case. 
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12. On April 30, 2018, Mr. Numrich filed his Motion to Dismiss Count 1 (the 

Manslaughter Charge). See Appendix B. In support, Mr. Numrich argued that this prosecution

and the filing of a manslaughter charge - was in direct conflict with Washington's general-specific 

rule insofar as each violation ofWISHA's specific statute (RCW 49.17.190(3)) would necessarily 

suppo1t a conviction under the general second-degree manslaughter statute (RCW 9A.32.070). 

Mr. Numrieh also argued that the State's decision to file manslaughter violated Washington's 

equal protection clause. 

13. Aller obtaining a long extension, the State filed its Response to Defendant's 

Motion to Dismiss Count 1 on June 13, 2018. See Appendix C. Although the State argued that 

the filing of a charge of manslaughter in the second degree did not violate the general-specific rule, 

it never suggested - or even intimated - that it was intending to file any other felony charges in 

this case. 

14. After reviewing Mr. Numrich's reply pleadings (Appendix D), the State filed a 

Surresponse. See Appendix E. Once again, the State never suggested that it was intending to file 

any other felony charges in this case. 

15. King County Superior Court Judge John Chun1 initially heard argument on July 

19, 2018. The Court declined to issue any ruling on that date and, instead, scheduled a 

subsequent hearing for August 23, 2018. 

16. Thereafter, Ju<lge Chun informed the parties that he intended to deny the defense 

motion. The State subsequently prepared a proposed Order that parroted the arguments in its 

pleadings. The defense objected to the State's proposed Order and presented argument why 

this matter should be c.:ertified for review under RAP 2.3(b)(4). 

1 Judge Chun has since been appointed to Division One of the Court uf Appt:als. 
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17. The parties appeared before Judge Chun once again on August 23, 2018. The 

defense then argued that its motion raised issues of central imp01tance and that immediate 

revkw was appropriate at this juncture. In particular, counsel explained how a case involving 

a single misdemeanor charge was fundamentally difforent than a case that also included a 

charge of manslaughter in the second degree. Accordingly, tht: defenst: dt:monstrated that 

interlocutory review was certain to advance the ultimate termination of the casc.2 

18. Judge Chun accepted the de fense position. See Appendix F. first, the judge 

refused to sign the State's proposed Order. Second, Judge Chun signed an Order which certified 

the issue for immediate review: 

id. 

FURTHER, Defendant's Motion for Certification Pursuant to RAP 
2.3(b)(4) is GRANTED. The Cou11 finds and concludes that this Court's Order 
Denying Defendant's Motion to Dismiss Count 1 involves controlling questions 
of law as to which there are substantial grounds for a difference of opinion and 
that immediate review of the Order may materially advance the ultimate 
termination of the litigation. 

19. The State chose not to file any motion for reconsideration of Judge Chun' s 

decision. Moreover, during months or proceedings before Judge Chun, the State never once 

suggested thal il was considering file any additional charges in this case. 

20. Consistent with RAP 2.3, the defendant filed a No Lice of Discretionary Review on 

September 14, 2018. See Appendix G. Thereafter, Mr. Numrich filed his Motjon for Discretionary 

Review in the Washington Supreme Com1 and Statement of Grounds for Direcl Review. 

2 During earlier stages of the case, the State had notified the superior court that it was likely to seek 
interlocutory review if the defense motion was to be granted. Nevertheless, the State objected to the 
defendant's request for certification. 
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21. A Commissioner for the Washington Supreme Court ordered the State to file its 

response to the defendant's motion by October 18, 2018. See Appendix H Argument on the 

tk:ft:mlanl's moliun is nuw sd1t;duk<l fur November 1, 2018. 

22. Meanwhile, at the State's insistence, the parties appeared before this Court on 

October 1, 2018. During that hearing, the State argued for a modification of Mr. Numrich's 

con<liLions of release. Recognizing that review might be granted in the appellate courts, the 

parties rescheduled the date for Mr. Numrich's case scheduling hearing. Once again, the State 

never suggested that it was intending to file any additional charges in this case. 

23. On October 18, 2018, the same date that the State had been ordered to file its 

responsive pleadings in the Washington Supreme Court, DP A Hinds sent defense counsel an email 

in which he claimed that "the State needs to set a hearing to amend the Information in Mr. 

Nurnrich's case now." Appendix I. Defense counsel promptly responded to his email message 

and explained: 

This is an extraordinary motion - given the timing and obvious prejudice that 
may flow. The defense will not agree to have this motion heard on shortened 
time and/or without a foll hearing. I will need to be present for such a hearing. I 
am in trial, as you well know, and will not be available over the next few weeks. 

rr you file this motion to amend, we will file an opposition and a motion to 
dismiss this case pursuant to CrR 8.3(b) based upon government 
mismanagement. We may raise additional issues as well. We will ask for an 
evidentiary hearing pertaining to that motion. We will ask for a special setting 
- ½ day - to litigate these issues. 

We are now asking for you to produce all of your office's documents and 
22 communications relating to this case (including all of your communications -

whether they be by email, phone, text, personal computer, etc.), including your 
23 office's blue notes, emails, memoranda, etc. If you refuse, we will file a formal 

motion for discovery. Please consider this email as a request for public 
24 disclosure as well. I need a response before we attempt to schedule this motion. 

25 Id. 

26 24. Nevertheless, even after reviewing this message, the State filed pleadings in the 

Washington Supreme Court that included the following argument during the closing section ofits 
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brief: "llere, the State intends to add a count of Manslaughter in the First Degree to the charges 

against Numrich. The State' s motion to amend the Information is in the process of being 

scht:uult:d i:UlU tht:rt: is nu basis tu cum.:ludt: that it will not be gmnted." State's Response at 18. 

The State made a conscious decision not to advise the Washington Supreme Court of the 

defendant's objection to its tactics. 

25. fn ad<lilion, the State filed in the Washington Supreme Court a declaration that 

was purportedly signed by DPA Ilinds on October 16, 2018. See Appendix J.3 In this 

declaration, DPA Hinds makes the hald claim: "The State' s motion to amend is not being 

brought to retaliate against the defendant for seeking discretionary review, to gain advantage in 

the appellate litigation, or for any other improper purpose." Id. 

26. The State's claim is contradicted by alt available evidence and the procedural 

history of this litigation. In fact, the State is now hoping to use this 11 th-hour action to: (l) 

undermine this Court's certification pursuant to RAP 2.3(b)(4); (2) defeat Mr. Numrich's ability 

to obtain appellate review of this Court' s ruling; and (3) force Mr. Numrich to relitigate many of 

the very same issues that have previously been presented in this Court. 

27. Although the defense has requested discovery relevant to these issues, the 

prosecutor has flatly refused to disclose any of this information. Accordingly, as necessary, the 

defense bas been compelled to file a Motion to Compel Discovery along with this pleading. 

28. Mr. Numrich will be severely prejudiced if the State is permitted to file new a 

new charge at this late date. Should the Court grant this motion, it will necessarily undermine 

all prior proceedings in the case. And such an amendment will force the defendant to relitigate 

3 This declaration had never been filed in the superior court and never previously disclosed to deft:mse 
1.;ounsel. The <fofense is unawan: of any 1,;ourt rule that would permit a party to submit a declaration in 
the appellate court that had not previously been filed in the superior court. 
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many of the very same issues that have previously been resolved by this court. By granting this 

amendment, the Court will substantially delay the ultimate termination of this case. 

29. The filing of an Amended InformaLion will place Mr. Numrich in an unlenabk 

situation and it will force him to incur unnecessary (and unreasonable) additional legal 

expenses. TI1us, through no fault of his ovm, \1r. Numrich will now he forced to decide whether 

it is sensible to press the motion for discretionary review that had been pending in the 

Washington Supreme Court. While it would be best to stay the course, Mr. Numrich does not 

have unlimited resources. And it is hard to justify continuation of his appeal, when the defense 

might be required to re litigate nearly identical issues before a different superior court judge no 

matter the outcome of that appeal. 

30. I have been a member of the Washington State Bar Association for more than 

thirty years. Since 1990, my firm has represented countless individuals who have been charged 

with criminal offenses throughout the State of Washington. I have also represented several 

companies facing investigations and/or criminal charges. This is the first time I have ever seen 

the type of gamesmanship as we have seen in this case. 

31. Based upon all available information, it is my belief that the State would have 

never charged Mr. Numrich with the crime of Manslaughter in the First Degree (a Class A 

Felony) but for his decision to seek appellate review in this case. The nature and the timing of 

the State's actions belies the self-serving (but otherwise unsupported) assertions in the State's 

declaration. To the contrary, it is my belief that the State has failed 1o provide any explanation 

or justification for this last-minute amendment - and has likewise refused to produce any 

discovery relating to its decision-making process - because this amendment is the product of 

actual vindictiveness. Although the State's motion has yet to be considered by this Court, the 
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accepting review in this case. 

4 I DECLARE UNDER PENALTY or PERJURY UNDER THE LAWS OF THE STATE OF 
WASHINGTON THAT THE FOREGOING IS TRUE AND ACCURATE TO THE BEST OF 

5 MY KNOWLEDGE. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

DATED at Seattle, Washington this 30th day of October, 2018. 

/sf Todd Maybrown 
TODD MA YDROWN, WSBA #18557 
Attorney for Defendant 
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FILED 
18 OCT 30 AM 10:59 

Honor~t~}~9~ers 
October ~~~~e~J'.tl!!:R 

E-FILED 
CASE NUMBER: 18-1-00255- SEA 

IN TIIE SUPERIOR COURT or w ASHNGTON 
7 FOR KING COUNTY 

8 ST A TF. OF W ASHTNGTON, 

9 

10 V. 

Plaintiff, 
NO. 18-1-00255-5 SEA 

DEFENDANT'S MOTION 
TO COMPEL DISCOVERY 

11 PHILLIP SCOTT KUMRJCH, 

12 Defendant. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I. INTRODUCTION 

COMES NOW the Defendant, Phillip N umrid1, by and through his W1dersigned counsel, 

and hereby moves this Court to compel discovery from the State. As discussed below, the defense 

has made a colorable claim that the State' s Motion to Amend is the product of vindictiveness and 

contrary to the due process clauses of the United States Constitution and Washington Constitution. 

11. BACKGROlJND1 

Defendant adopts and incorporates the factual statement set forth in the Defendant's 

Opposition to State's Belated Motion to File Amended Infonnation. A few additional facts are of 

particular relevance to this claim: 

L These factual claims are supported by the Declaration of Todd Maybrown. 
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On October 18, 20 I 8, the same date that the State had been ordered to file its response to 

defondant's motion for discretionary review, DPA Hinds sent defense counsel an email in which 

he dainu:<l that " tht: Statt: net:<ls lu set a hearing tu amemJ the Information in Mr. Numrich's case 

now." Maybro'"'n Dec. App. I. Defense counsel promptly responded to his email message and 

explained: 

Id. 

This is an extraordinary motion - given the timing and obvious prejudice that 
may flow. The defense will not agree to have this motion heard on shortened 
time and/or without a full hearing. I will need to be present for such a hearing. I 
am in trial, as you well know, and will not be available over the next few weeks. 

If you file this motion to amend, we will file an opposition and a motion to 
dismiss this case pursuant to CrR 8.3(b) based upon government 
mismanagement. We may raise additional issues as well. We will ask for an 
evidentiary hearing pertaining to that motion. We will ask for a special setting 
- ½day - to litigate these issues. 

We are now asking for you to produce all of your office's documents and 
communications relating to this case (including a11 of your communications -
whether they be by email, phone, text, personal computer, etc.), including your 
office's blue notes, emails, memoranda, etc. If you refuse, we will file a formal 
motion for discovery. Please consider this email as a request for public 
disclosure as well. I need a response before we attempt to schedule this motion. 

Nevertheless, the State filed pleadings in the Washington Supreme Court that included the 

following argument during the closing section of its brief: "Here, the State intends to add a count 

of Manslaughter in the First Degree to the charges against Numrich. The State's motion lo 

amend the Information is in the process of being scheduled and there is no basis to conclude 

that it will not be granted." State's Response at 18. The State made a conscious decision not 

to advise the Wa5hington Supreme Court of the defendant's objection to its tactics. 
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2 

In addition, the State filed in the Washington Supreme Court a declaration that was 

purportedly signed by DPA Hinds on October 16, 2018. See Maybrown Dec . .J. 2 In this 

3 dt:daratiun, DPA Hi.nus daims: "The Slate's muliun Lo amend is nol being brought to retaliate 

4 against the defendant for seeking discretionary review, to gain advantage in the appellate 

5 litigation, or for any other improper purpose." Id. 

6 The State's claim is wntnu.licte<l by all available evidence and the procedural history of 

7 this litigation. In fact, the State is now hoping to use this 11 th-hour action to: (1) undermine this 

8 Court's certiiication pursuant to RAP 2.3(b)(4); (2) defeat :Mr. Numrich's ability to obtain 

9 appellate review of this Court's ruling; and (3) force Mr. Numrich to relitigate many of the very 

IO same issues that have previously been presented in this Court. 

11 Although the defense ha'> requested discovery relevant to these issues, the State has flatly 

12 refused to disclose any of this information. Accordingly, the defense seeks discovery to contest 

l 3 the State's unsupported claims. This discovery is reasonably calculated to disclose facts pertinent 

14 to the defendant's claim that the prosecutor' s motion to the amend is, in fact, the product of 

15 vindictiveness. 

16 

17 

18 

19 

20 

21 

22 

23 

III. DISCUSSION 

A. Legal Authority in Support of Motion to Compel Discovery. 

Washington Court Rules and case law recognize that pre-trial discovery is the 

foundation for all trial and pre-trial preparation. CrRLJ 4.7; State v. Yates, 111 Wn.2d 793, 797 

(1988) (citing Criminal Rules Task .Force, Washington Proposed Rules ~/'Criminal Procedure 

77 (West Pub'g. Co., ed. 1971)). Accordingly, Washington law requires comprehensive pre-

2 This declaration had never been filed in the superior court and nevt:r previously disclosed to defense counsel. 
The defense is unaware of any court rule that would permit a party to submit a declaration in the appellate court 
that had not previously been filed in the superior court. 
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1 trial discovery to minimize sw-prise and to allow attorneys to provide effective representation. 

2 Id.; see also State v. Dunivin, 65 Wn.App. 728, 733 (1992). This Court has broad authority to 

3 enforce lhe discovery rules and to craft appropriate remedies for violation of the rules. CrRLJ 

4 4.7(h)(7)(i); Dunivin, 65 Wn.App. at 73 l. 

5 TI1e defense is now seeking discovery pertinent to its claim of vindictiveness. While the 

6 Washington courts have rarely discussed this issue, other courts have noted that this type of 

7 motion for discovery is appropriate where the defendant makes a "colorable" claim of 

8 vindictiveness. See, e.g. , United States v. Bucci, 582 F.3d 108 (1 st Cir. 2009) (as with selective-

9 prosecution cases, defendant seeking discovery must "first come forth with 'some' objective 

10 evidence tending to show the existence of prosecutorial vindictiveness"); United States v. 

11 Benson, 941 F.2d 598, 611 (7th Cir. 1991) (to compel discovery on a vindictive prosecution 

12 claim, a defendant "must show a colorable basis for the claim"); United States v. Adams, 870 

13 F.2d 1140 (6th Cir. 1989) (where defendant was charged with tax offenses after filing sex 

14 discrimination suit against federal agency, affidavit of former IRS empJoyee that criminal 

15 proceeding not ordinarily instituted for violation of this kind - that is, where underreported 

16 income followed by voluntary amendment of return and payment of deficiency - sufficient to 

17 justify discovery). See also United States v. Armstrong, 517 U.S. 456, 468 (2000) (viewing 

18 "colorable basis" language as typical of the lower courts' "consensus about the evidence 

19 necessary to meet" the standard). The Washington courts have applied the "colorable basis" 

20 standard when discussing claims of seJective prosecution. See, e.g., State v. Terrovonia, 84 

21 Wn.App. 417,423 (L 992). Accord United States v. Sanders, 211 F.3d 711 (2d Cir. 2000) ("We 

22 see no reason to apply a different standard to obtain discovery on a claim 

23 of vindictive prosecution" than that for selective prosecution). 
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B. This Court Should Order Reasonable Discovery 

2 In an effort to justify its highly unusual actions in this case, the State makes the bald 

3 (but self-serving) c1aim: "The State's motion to amend is not being brought to retaliate against 

4 the defendant for seeking discretionary review, to gain advantage in the appellate litigation, or 

5 for any other improper purpose." Maybrown Dec. App. J. Yet, notably, the prosecutor has 

6 presented nothing that could support these claims. The State has offered no explanation for the 

7 timing of this motion. The State has offered no explanation for his failure to raise this issue in 

8 any of the prior superior court proceedings over the past 10 months. And the State has refused 

9 to present anything that could justify the filing of such a novel charge at this juncture of the 

10 case. Rather, all of the objective evidence very strongly suggests that the State chose to file 

11 this motion in direct response to the defendant's attempts to obtain appellate review. 

12 Here, given the circumstances surrounding the defendant' s motion, all of the objective 

13 evidence points towards vindictiveness. The State's own actions - and its decision to trumpet 

14 this motion to amend in its pleadings to the Washington Supreme Court - clearly evidences the 

15 State's intentions. This Court should, in fairness, permit the defendant a fair opportunity to 

16 contest DPA Hinds' self-serving assertions in his declaration. 

17 When considering this motion, this Court should reject any argument that the requested 

18 materials are protected by the work-product doctrine. This Court ulso has authority to order the 

1 9 production of information maintained within the prosecutor's file. While such information might 

20 be covered by the work-product doctrine, this information is subject to disclosure when the 

21 opposing party has a "substantial need" of the materials. See, e.g. , Dever v. Fowler, 63 Wn.App. 

22 35 (1991 ). 

23 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

In Dever, the: prosecutor charged defendant Dever with arson. The prosecutor prepared 

various documents in anticipation of trial but dismissed the case before trial. Dever then sued 

the investigating fire marshal (and the city that employed him) for malicious 

prosecution. When Dever attempted to discover the prosecutor' s documents, the prosecutor 

claimed work product protection. Yet the court of appeals concluded that such docwnents are 

nevertheless discoverable i f the party seeking discovery shows substantial need of the materials 

and is unable to obtain the substantial equivalent of the materials by other means. See id. at 48. 

Thjs decision is ordinarily vested in the sound discretion of the trial court. See id. 

Here, all of the circumstantial evidence contradicts the State's self-serving claim that 

the late attempt to amend the charge is not vindictive. Accordingly, the defense must be 

afforded the opportunity to take reasonable discovery regarding the State's unsupported claims. 

IV. CONCLUSION 

For the foregoing reasons, the defense respectfully requests that the Court order the 

requested discovery. 

DATED this 30th day of October, 2018. 

TO MAYBROWN, WSBA # 18557 
COOPER OFFEENRECHRR, WSRA #40690 
/\ttomeys for Defendant 
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l The Honorable James E. Rogers KING COUNTY 
nearing vate: uctooer :51, LUH:S at L:uu p.m. SUPERIOR COURT CLERK 
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CASI:: NUMl::ll:::R: 18-1-UU2oo-o SI::} 
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V. ) No. 18-1-00255-5 SEA 
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9 PHH J JP NUMRICH, ) STATE'S REPLY IN SUPPORT OF 

n,~r-.,,r1--+ \ l\M \Tit \l\.T 'T(1 /\ l\lf'Rl\ff\ --- / -- - - . ,_ 

10 I , 
) 

11 
I. INTRODUCTION 

12 

'lhe defendant, Phillip Numrich, is currently charged with Manslaughter in the Second 
13 

Degree under RCW 9A.32.070 (Count 1) and Violation of Labor Safety Regulation with Death 
14 

Resulting under RCW 49.17.190(3) (Count 2). The case is set for a case-setting hearing on 
15 

December 5, 20 l 8. 1 The State ha5 moved to amend the Information to add a count of 
lb 

Mans1augmer 111 me .tirst uegree (Lount j) as a cna:rge m me a1tema11ve. A copy or me proposect 
1,.., 
.LI 

_1 _1.,.. e> . _, , . A ~ - , .. ., -' - . 
..:--'I 11.:-;1 ·~ llllVJ. .. u:, = L,,r'J:- u h t'C\.. J.U'-' ~•~w .:, LVVV t'"o'-' v 'L. <LUY V'J.U'-'J. LV 

1 s;! 

Amend with an attached Declaration of Patrick Hinds in support was sent to Numrich's counsel on 
19 

October 18 and to the court on October 19. 2 A copy is attached as Appendix B. 
20 

'Jl 
1 The next hearin2: in this is oral arnument before a Sunreme Court Commissioner on Numrich·s Motion for 

22 ni<:rrP.tionqry Review, which is scheduled for 2:00 p.m. on Thursday, November 1. 

2n ~ ' ' 11. ' 1 L1 .. _, O' a ,,, 
'.£''. 

23 -· . ·-· ~-~-' ,_ ·····.; .. " ··-· ... ~ 
... 

i 
~~~-~-- .•·~ 

~ 

hriefin2: it did not electronicallv file a conv of these documents at the time hut irn,tead intended to file them at the 
time of the heanng if the motion was granted (in order to avoid confusing the record). 

Dan Satterberg, Prosecuting Attorney 
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l Numtich has now· filed a DEFENDANT'S OPPOSITION TO STATE'S BELATED 

2 MOTION TO FILE AMENDED INFORMATION and a DECLARATION OF TODD 

3 MAYBROWN IN OPPOSITION TO STATE'S BELATED MOTION TO AMEND 

4 INFOR1v1A TION . ., For the reasons outlined below, this court should reject the arguments raised in 

- - • A 
J mose uocuments ana gram me .:,rare s mouon LO amenu. 

c:. 
., 

TT Ti' A '7'r~ 

7 
A. SUBSTANTIVE FACTS5 

8 
Numrich is the owner and operator of Alki Construction LLC. On January 26, 2016, 

9 
71.·,,,..,,.;,i,,<' -~,lrlcwc• ,:i;R,..,..,.,__,l +'--+1,- 0~+',+, ,.._f'l.,;" ~-•-.1~• •~~ vn,c•~,l fk2> ,:1--+L ~+'U"-,...,1rl l.'.,1+--- - - - = - ,.......,..., . i .., --~ -- - ' 10 

his emnlovee and lorn,-time friend. - -
11 

On January 16, 2016, Numrich's company started working to replace a sewer line at a 
12 

residence in West Seattle. For this project, Numrich had his employees use a method by which a 
13 

trench was dug down to either end of the pipe to be replaced and then a hydraulic machine was 
14 

used to pull a new pipe through the old one, simultaneously bursting the old pipe and laying the 
15 

new one into place. One of these trenches-dug where the sewer line connected to the house-
lb 

. . . -
,vas L 1 mcnes w1ae, six reer 1011g, ana more rnan seven reer aeep. 

1,.., 
.LI 

1 s;! 

19 3 The State will hereinafter refer to Numrich· s response brief as "Def Opp.," to 11:r. 11aybrovm' s Declaration as 
"May brown Deel.," and the appendices attached thereto as "May brown Deel. App." 

20 4 In addition to his responsive materials, Numrich also filed a DEFENDANT'S MOTION TO COMPEL 
. ' ' 

'Jl 
uJ.,::,vv v L\J.<. 1. uowever uiaL rnouon 1s noL propeny De1ore uuS cow L m uuS Lltne anu me oLaLe w111 noL responu LO 1L 
r. ~1.,_ ,._1 . 1 +~ A- R- 1- ,1-;, ,...., 'T'l.- n • .~ +l.~ ' 1 •~ .1 ·- +1 · ',+ .1 .1 ~+ ~ r< , - + 

nrooerlv noted and set for a hearino-. 

22 . . ' . . . 
· 1 ne suosranuve racrs are a.rawn rrom me \..,en:mcauon ror uerermmauon or Yrooa01e 1,;ause preparea oy w 2iuL1 
~ r 0 TT ~rr· 1; r J T .1 +1 .1' T , T J:A11'r, 

23 "J + - ... ·-- ·, ·~ ~ 
, .. ++• +. -·' 

nrenared hv Officer .Tosenh and Assistant Attomevs General C:odv Costello and Martin ~ewman C:onies of these 
documents are attached as Appendix C and Appendix D, respectively. 
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l With a trench of this depth, there is a substantial risk that the excavation could cave-in 

2 and kill a worker inside. A number of factors impact the risk of such a collapse. These include 

3 the soil condition and type, the depth of the trench, and whether the soil was previously 

4 disturbed. All of these factors increased the likelihood of collapse at the project in West Seattle. 

- - - - - .,... .,... . . ... . -J uy January ""v, a numoer or omer ract0rs mcreasmg me uKeunoou or a couapse were a1s0 

c:. • ,1_,. , •• .1- l •.. l 1 " - ,., (", -- ·~ .. , .1 1 f\ .L . .1 ,t..,. ,. .. :1 ... t.. .. '.1 .. 1-'J_"""·_.,-_._..._1, • .. _._...__ t-.1.-_.__._ _ _._..._ 1..L~- .._.. __ ...__._ '-/1_,. _ _.__._ ~-· -rP' ;y ·~ -~:r~ -··- ···- ~~·•' = _. __ "J 

7 <:!lt11r"t"'A frotn <:f'lVPrll l ii "Vs! r,f rllin . 

8 Because of the danger posed to workers in trenches, Washington has regulations that 

9 apply to job site excavations. For a trench the size of the one at issue, these regulations required, 

10 int,:,1• nlin thllt thP urn lk hP s!hnrPil to ll rm12-in ,MhilP s!horpq ,xrPrP nlllrPil in th2 trf'lt1rh . . 

11 the shoring Numrich installed was wholly insufficient to safelv stabilize it. 

12 Also included in Washington regulations is the requirement that a "competent person" 

13 regularly inspect any trenches and the protective system installed in them. "Competent person" 

14 is a term defined by WAC 296-155-650 as someone "who can identify existing or predictable 

15 hazards in the surroundings that are unsanitary, hazardous, or dangerous to employees." 

lb lm,pect1011s by the ··competcrit person must be made cta11y pnor to the start ol any worK 111 a 

1,-, 1 . 1 ~- 1 T~ 

.LI u'-'11'-'11 dllU IHU:St u._ ,,._p..;dL'-'U d.ll'-'I '-'"'-')' 1" ,~ .Ill VI Ulll'-'I Ild£<U -· -·- ·- 'd:>11Ib Ul.l,.,Uh '-'II'-''-'· H tIJ'-' 

1 s;! ,, ..... ~~- ~-..t. .~~.;.. -~~~~~-'' c,~ -- ..,. .... 'I: 
·..1 .J.. .... ..,. c-~+,~~•· +i.~+ - ,1,;J ··-, ,1+ :~ ~ - ~~:i..1= -~11- -= ... 1 __ ... - ·1 l ... . .... - - .. ·- . ., .. ·-· ·•-~ -··~- .. .. l ., .. ·- - ··r-, 

19 person must remove all employees from the trench until precautions have been taken to ensure 

20 worker safety. Numrich was the only "competent person" at the job site during the project. 

'Jl n- T ~·-··-~, 'l~ '){\ 1 ~ 1 {\ rln.e~ nA--- .._1 __ --- '.~,~+ ~+--'-..I ~T .... _;~t. T;~l.._ __ --rl 

- , - r , , 

22 Maximillion Hem-v (Numrich' s other emnlovee) were at the iob site. This was scheduled to be 

23 the last day of work on the project and Numrich was under pressure from the home owners to 
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l complete it. Shortly after 10:00 a.m., the new pipe had been pulled into place and Felton was 

2 working in the trench closest to the house. Felton began using a vibrating tool called a "Sawzall" 

3 in the trench. It is well known that this tool can cause extensive vibrations in the ground, which 

4 can disturb the soil and make a collapse more likely. Numrich noted and commented to Henry 

- -- - . .. 
J on me oangerous narnre 01 1 enon s use 01 me roo1 111 me rrencn. 

c:. A 
___ , 

l .. L,. .• 1'.T • 1 . ~,. t1- ,~ '" .. , - " r. ,L .. . ,.,., l .. r 
., .. ...._...,, _._..._....,,.,_tr..l, _......,.-....r v .... , j._ ..,._.__,.__._...__.__...__._ 

~~ -··- -~ .. ·r---.. - r-·~~ .. ·~· _,,_ p•~J--- _,,_ =- =.., -· 

7 ::ill ofthA rid< fortm·;:: ~ ::it thP. ;::it A Tn ~-" •· ;, .. N1m,rirh ,:v::i;:: ->-urnrA th"t P"'lton ';:: '"'"' of ,:i . 
8 vibrating tool inside the trench was dangerous and further increased the risk of a collapse. 

9 Kumrich wa<; also aware that the ground around the trench had already been recently vibrated 

10 ,:incl •·, 1 hv th;, nro,~""" of m1llino thA nAw ninP thrm10-h thP olcl onP Hou1PvPr iJc,;::nitP 
. . . - . . - . 

11 being avvare of all these risks and despite being the owner of the company, F elton's friend, the 

12 person in charge, and the "competent person" at the scene, Numrich made no effort to halt 

13 Felton's hazardous use of the tool and did not re-inspect the trench after Felton was done using 

14 it. Instead, Numrich left the project site to buy lunch. 

15 Approximately 15 minutes after Numrich left, the trench collapsed, burying Felton under 

lb approximately seven h:et ol wet <.llrt. Wh1Je the :Seatue J:'m.) Ueparlment arnvect al the si..:ene 

1,.., . , . ~- . ~ ~ . -~ . . .. ~ 

.LI :,uv1uy LU<ll <,i;t_l,Ll;;,i, ,-.,:,;..;ut;Ic, VV..,.l..., UHdLJJ.t; lV Ht;tl r tllLVH 111 Lllll<, LV """""" 111:, !Ht; dHU H.., Ult;U VJ. 
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19 using industrial vacuum tmcks-it ultimately took over three hours to free Felton's body_ 

20 

'Jl 

22 

23 
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B. PROCEDURAL FACTS 

2 The Washington State Department of Labor and Industries (WSDLI) investigated the 

3 circumstances surrounding Felton's death. During this process, investigators discovered that 

Kumrich had violated numerous safety regulations at the job site. At the conclusion of this 

mves 1ga 1011, 

7 

8 potentially committed criminal violations of the law and asked that WSDLI reopen its investigation. 

9 KCPAO ultimately filed charges on January 5, 2018. 

11 to rosecute him for Manslau 1ter in the Second De ee violated both Washin 

12 specific rule" and the equal protection clause. Tue parties subsequently entered a briefing schedule 

13 and the State's response was filed on June 13 and Numrich's reply on June 20. On July 19, the 

14 Honorable Judge John Chun heard oral argument on the motion and took the matter under 

15 advisement, setting another hearing for August 23. On July 23, however, Judge Chun 's bailiff 

19 

20 

22 

23 

e par ies via emat mre evan pa e reasons argue 

court should actually use in its written order denying Numrich 's motion; and 2) whether the court 

should "certify" the order within the meaning of RAP 2.3(b )( 4). Later that day, Judge Chun issued 

6 In his response brief and accompanying materials, Kumrich unfairly characterizes many of the procedural facts of this 
. . 

" 
instance hut will instead confine itself to addressin onl those relevant in the course of this hrief re 1 

7 All dates in this section are from 2018 unless otherwise noted. 
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l a written order denying Numrich's motion to dismiss, but granted his motion for RAP 2.3(b)(4) 

2 certification. 

3 Numrich subsequently sought discretionary review in the Washington Supreme Court. His 

4 motion for discretionary review and statement of grounds for direct review were both filed on 

J k>eptemoer .t.o. rer me onenng scneuu1e set oy me \...-Oun, me ,nate 111eu ns answers on vctooer 1 o. 

ct_ 1. t.. .r. ..r. .· .t.. .:1 • t..· n ·-• ,, c, .. , t.. ......... _._....,_._ .. _._J '--'" _ _.__.....,_.__ ~ ~ .... _.__.._..._.__. _ _._ ___ _..__.__.._ __ ................ _.__.__._ __ ., ____ _.._ _ _._.__. _.__._..._ .,_..__.__ k.J'~r ..... _ _._ _______ -.......,...,._._ '-, .,_..__..__ ~----

8 revoke his release on personal recognizance, impose bail, and amend the conditions of release. The 

9 parties appeared before the court on that motion on October 1. The Honorable Judge Marshall 

11 willful. The court, therefore, denied the State's motion. At the time, Numrich's next case-setting 

12 hearing was scheduled for October 231
t1. "\Tumrich asked to continue that hearing. TI1e State did not 

13 object and the hearing was continued to December 5 

14 Additional facts are included below as relevant. 

15 

lb 

1,.., 
.LI 

1 s;! 

19 

20 

'Jl 

22 

23 

III. ARGUMENT 

rursuanno crK .t..l\O), me coun may pen1111 an mronnauon 10 oe amenoeo ar anyume 

1 C' ,,.I'~ ... , 1 , 11, 1 • .1 •• ' _ 1 , ,. ,.L 1 ,. 1 _. ____ ...._ • • ..J"..,, 1 ,, A ..J r- 1 

_J_ "-t:)"--"-_.._, '\,_/'_I_ .,.I_.__ 

opposing amendment bears the burden of"showing specific prejudice to a substantial right." State 

v. TI1ompson, 60 Wn. App. 662,666, 806 P.2d 1251 (1991). 

TT ,1 ' '.11 1., ~ L -, 

interviewed a single State's witness. As a result, it will be several months-if not simificantlv 

longer-before this matter goes to trial. Moreover, the sole change wrought by the amendment is 
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the addition of a charge in the alternative. This additional charge arises from the same nexus of 

2 facts as the original charges and is essentially identical to one of them except that it requires proof of 

3 a higher level of mens rea. The amendment does not change Numrich 's possible trial defenses. 

Kor does it require him to conduct any investigation or to call or interview any additional witnesses 

c 1arges. 

7 

8 stemming from an amendment. 

9 Despite that, Numrich argues that there are "at least six reasons to deny the State's motion to 

11 First, Numrich ar es that the State's amendment is vindictive. 8 Def O . at 14-17. This 

12 argument must fail. "Prosecutorial vindictiveness is fthel intentional filing of a more serious crime 

13 in retaliation for a defendant's la,,rful exercise of a procedural right." State v. McKenzie, 31 \Vn. 

14 App. 450,452,642 P.2d 760 (1981). However, it is well recognized that "an initial charging 

15 decision does not freeze prosecutorial discretion" and that prosecutorial vindictiveness must be 

eg1 1ma e p ea argammg an o er aspe1: s o pre-

19 "a realistic likelihood of vindictiveness which will give rise to a presumption of vindictiveness." 

20 State v. Bonisisio, 92 Wn. App. 783, 79L 964 P.2d 1222 (1998) (quoting Cnited States v. Wall, 37 

22 the State must "t1stifv its decision with "'le itimate articulable ob'ective reasons' for its actions." 

23 
8 For reasons of clarity and brevity, the State will address Numrich's arguments ma different order than they are 

presented inNumrich's response brief Dan Satterberg, Prosecuting Attorney 
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l Bonisisio, 92 Wn. App. at 791 (quoting Wall, 37 F.3d at 1447). fu this context, if the only showing 

2 of vindictiveness "is the addition before trial of new charges for which the State believes there is 

3 sufficient evidence to suppo1t a conviction, constitutionally impermissible conduct has not been 

4 shown." State v. Fryer, 36 Wn. App. 312,317,673 P.2d 881 (1983) (citing State v. Penn. 32 Wn. 

J App. :,, 11, :11 '+, v..1v r .• m 1111 l L::10..:.JJ, 

TT ... .,. 1'.T. '.1.. .11. .1 " L • .l .1 l .1 
..1_..._ _____ , ..L."I LJ _ _._ _ _._--"...__._,..,, _1...1_..L _.__.__._._,. Ll'.l.1 _ _._ ..,_,_..._ __ .,_.__.__ ;._>"._.,_ ~ 

8 Def. Opp. at 2, 16; Maybrown Deel. at 9. Aside from these mere assertions, however, Numrich has 

9 failed to present any evidence of actual or presumptive vindictiveness. As Numrich ha<; failed to 

_.._ - _._ J 

11 Bonisisio 92 Wn. Ano. at 791. 

12 However, despite having no obligation to do so, the State has provided its legitimate, 

13 articulable, and objective reasons for seeking to amend the charges. As this court is well aware, 

14 KCPAO has a long standing "conservative filing policy." Under this policy, which is part of 

15 KCPAO's written Filing and Disposition Standards, 9 the State's standard practice is to initially file 

1 o the lowest possible ctegree am! number ol charges that rellect the nature ol the ctelenctant s cnmmal 

1,.., 
.LI 

1 s;! 

19 the charges for trial accurately reflect the foll nature and severity of the defendant's conduct. 

20 Here, as set forth in the Declaration of Patrick Hinds, the State has always held the belief 

22 with KCPAO's nolicies a chame of second-de2ree manslauo-hter was filed initiallv. Id. Similarlv 

23 
9 KCPAO' s Filing Disposition Standards (FADS) are publicly available online, including, inter alia, at 
https//www.kingcounty.gov/depts/prosecutor/criminal-overview/fads.aspx. 
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l the State has always reserved the right to seek this amendment, but-consistent with its policies and 

2 common practice-has sought to wait to make the decision regarding what charges it would go to 

3 trial on until the matter \Vas actually set for trial. Id. Indeed, if the State had its choice, it would 

4 continue to wait to make this decision while the usual pre-trial discovery, negotiation, and litigation 

- - . - - .. ....... .. . . 
J process piayeu our. umonunareiy, nowever, me .:,tate s nanu nas oeen 10rceu ano n crumot wan any 

c:. 1 a.~ ,., . ,1- .• 1._ 1 _____ , ,.r ,1- .•..• ,.. ·r,, c:,, •• , .•• L. _,. 1 • ,1 ' ·-· ,· - ,, .. -"-'"'--'-"--"-,C)-1 • '----'..L V _..._..._ _...__.__ 1-'L r.....,,...,,...,_..._..., ...... _._ .,_.__._ ___ ..__._, i.1- .. _._ ... _ .._... __ ...,_ -.....--,.:, _.__._..,,,1. L'.l__..__.__.._o ...._...__._ • .:i -"--"-"--"" '.,_..__._ _ _._..., 

7 i,: th A no~«.ihilitv th::it it will lo~"' thA ::ihilitv to ::imAn.1 th A d,-,.-op~ '111A to th A 1,mnino of th A ,;t::ltntA of , . . ~ -

8 limitations. Id. That is the only reason the amendment is being sought now. Id. And seen in that 

9 context, it is clear that the State's decision to seek the amendment is wholly lacking in 

10 vin.1if'tivAnA~~ 

11 Second, Numrich asserts that the motion to runend should be denied because it is the 

12 "product of gamesmanship." Def Opp. at 11-12. Nothing could be further from the truth. 

13 Kumrich's argument focuses on the timing of the State's motion. Id. TI1e reasons for the timing of 

14 the motion are discussed at length above and essentially boil down to the fact that the State must 

15 bring the motion now or risk having the statute of limitations run on the potential amended charges. 

lb Despite N umm.:11 s base Jess accusalmns Lo the contrary, U1e :State has not engaged m bad lmth 

1,-, , .. . . .. . ~ .. . . ,, 
.LI 

~ 
u 11 L<U,.:tLu...1:::; VI t:,t1 u lMllP dHU lllvh. lt> HV vu.:>lt:i lUI Ullt> 1,;VUI l LV 1,;VUl,;lUUv u .. ,.... ·~-·-

1 s;! 'Pl • --l l\.T .•. ..: -1. ~~ ..,..~ +kn+ +1 • C1+.+~ -1 • ,1,-11... ,l .c .• , .. ~ +t..= . ··-"- -·· _ _,. 
~ .. -~;; ... ..... ' ... .... _ . ... .. .•..• ·~ -• '""Tl .. ... . .. ·u ... ·- ., .... 

19 Def Opp. at 12-13. But Numrich has failed to convincingly explain how the doctrine of estoppel 

20 even applies in this situation. Numrich himself notes, estoppel is an equitable doctrine that 

'Jl ---1" , ,.,1.-.• n _,._., +nl .......... - .... ;_.; .. _ ;~ n ,m•-" --~ ,_.,l; .• _ .... ,l J .. .<.- ~·•-L .. ,•- .-l., .... + .. ~• l,..,;. .. 17'.••~ ... . r 0 - . -
22 "a clearlv inconsistentnosition." Arkison v. Ethan Allen Inc .. 160 Wn.2d 535 538 160 P.3d 13 

23 (2007) (emphasis added). Here, the State is not taking any inconsistent or contradictory positions. 

Dan Satterberg, Prosecuting Attorney 
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l 

2 

3 

4 

-J 

The State has previously taken the position that Numrich's behavior violated RCW 9A.32.070 (and 

that he is, therefore, guilty of second-degree manslaughter). The State continues to take that 

position. 1l1e State also takes the position that Numrich 's behavior also violated RCW 9A.32.060 

( and that he is, therefore, also guilty of first-degree manslaughter). There is nothing about this latter 

posmon mar 1s mcons1srem wm1 me 101111er. m mat co1uexr, me i:'>LaLe nas moveu ro amenu LO auu a 

.•• , .I' r:: , .l .1.. 1 .......... 1 : •• ,t.,. .. 1, ' .... ,, , .. '. .. ,'..... .. .. 'T't. 
_.....,..,._.__,._.., ..._,..L _.__.__,._..:,1.---:::::,----- _.__._..._-.-a_..._• .._,, -.-..,. ,1..1,, _ _.__._-""'-t;)- .L.L.J. .,_,,_,.__ ....,_.._., _ _._...__.__._._._v,.,.. L,'-,' .,_.__.__ L,V ..._,, ,.,...,,__....._,.__,.,.,.__..__._

0 
_,._,, _ _.._.._.,._,, • ....__.__._ _ _._,.,.. _1_..:, 

8 previously taken in this case. 

9 Fourth, Numrich argues that the State's motion violates Wa,;hington's "general-specific 

11 dismiss the count of second-degree manslau::!hter. Numrich has failed to provide any explanation as 

12 to how or why the outcome should be different for first-degree manslaughter. This court-in the 

13 form of Judge Chun-has already rejected this argument in denying Numrich's motion to dismiss. 

14 His current repackaging of that argument as being one in opposition to the motion to amend does 

15 not change the analysis or provide any compelling basis for this court to now deny the State's 

10 motion to add a count ol lm,t-degree manslaugmer. 

1,.., 
.LI 

1 s;! 

.1U1 
. . , .... 

.... , 1 '; :S <U.[.,., " UH Lll!:s pvuu Ulh,'-Ll)' \.CVHLH:LU11.0L:S Lll'-' <U.[.,., 
. 

.. . u •. ,... .•..•• ... - . - .. J 'L> ····- ·•1» - - • ... " .... _., ,. • .r 

19 review. In the briefing before Judge Chun, the State argued, interalia, that the mens rea ofthe 

20 crime of Manslaughter in the Second Degree was different than the mens rea of the crime of 

22 Wn.2d 457 114 P.3d 646 (2005). 10 Numrich never substantivelv challemrnd the State's analvsis 

23 
10 See, QE, pages 9-14 of the STATE'S RESPONSE TO DEFENDANT'S MOTION TO DISl'vIISS COUNT I. 
Maybrown Deel. App. C. 
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l of the mens rea elements of the two crimes. Rather, his only real argument against this point was 

2 to assert that the State was incorrect because Gamble only applied to first-degree manslaughter. 11 

3 In doing so, he effectively conceded that his "general-specific rnle" argument would not apply to 

4 such a charge. In this context, the argument he now attempts to make-that the "general-specific 

J nue uoes precrnue me ,:nate Irom prosecuung mm 1or nrsr-uegree mansiaugmer-ts utrecuy 

,.,._..._,,_.__._ 1,-..J ... _.__.__ - ...,,_.._..._,.,_._ 4-1...L .,Y. 

7 

8 13. A.s noted above, a defendant opposing the State's motion to amend bears the burden of 

9 establishing such prejudice. Thompson, 60 Wn. App. at 666. Here, Numrich fails to meet that 

n :.-.. " of 
• J 

11 arnuments raised elsewhere in his brief. For example, Numrich claims that the amendment ''will 

12 serve to punish the defendant for exercising rhisl rights." Def Opp. at 13. Similarly, he claims that 

13 the State essentially seeking to dissuade [him] from pursing his appeal and to coerce [him] to 

14 enter a plea of guilty." Def. Opp. at 13. But these claims are virtually indistinguishable from his 

15 arguments addressed at length above that the State is engaged in prosecutorial vindictiveness 

1 o amt/or nnproper gamesmanship. As the Male 1s engagect m either, there 1s no basis to com:Jucte that 

1,..., 1 ' 0 11'1 1 1 

.L, 111:::, ::,uu::,ta11ua1 llb11L:> vv111 v,._, p•'-. "' ~• uu1;; tu 1;;u111;;1. 

1 s;! .. ., , ••... , __ .. ,.,._, . .. ,_ .. ·- ,_ 1 -J ... . L> __ .,_ 

19 it will delay the proceedings and, therefore, increase the costs oflitigation. Def. Opp. at 13. 

20 However, Numrich fails to explain how this is so. Based on the entirety of his briefing, Numrich 

'Jl ... 
22 essentiallv set this case back to sauare-one and reauire him to start his motion to dismiss all over 

23 
11 See~, page 4 DEFENDANT'S REPLY IN SUPPORT OF MOTION TO DISivITSS COUNT 1 

1;_ _ Maybrown Dec. App. D. 
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again. See Def. Opp. at 11-12. But this assertion does not bear even cursory scrutiny. As 

2 discussed above, Numrich's argument as to why the charge of first-degree manslaughter is improper 

3 is indistinguishable from his argument-that has already been rejected by this court-to dismiss the 

charge of second-degree manslaughter. As a result, despite Numrich's assertion to the contrary, 

1e c 1arges w1 

7 

8 amended charges as it is to the existing ones. 

9 Finally, Numrich argues that the amendment is improper because there is not probable cause 

11 ar ment must fail. Under RCW 9 A.32.060 1) 1 ·, "a 1ilt of manslau ter in the first 

12 degree when fhle or she recklessly causes the death of another person." Thus, in relevant part, a 

13 violation of the statute requires proof that the defendant engaged in reckless conduct and that the 

14 decedent died as a result of the defendant's reckless acts. Id.: WPIC 28.02. In this contex1:. a 

15 person is reckless or acts recklessly when "he or she knows of and disregards a substantial risk 

19 Here, the Substantive Facts section above-which summarizes the facts from the 

20 Certification for Determination of Probable Cause and the Joint Investigation memorandum-

22 o erator of the corn erson" for the ro · ect Numrich was well aware of 

23 the general risk of death posed to workers in trenches like the one in question. He was further 
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1 aware that the risk was substantially elevated given all of the risk facts that were present at the 

2 site on the date Felton was killed. He also knew that the substantial risk of a trench collapse-

3 which carried with it a substantial risk of death-was further increased by the disturbance to the 

4 soil caused by Felton's use of a vibrating tool and the pulling of the new pipe through the old 

5 one. However, despite being aware of all these risks and despite being the owner of the 

6 company, Felton 's friend, the person in charge, and the "competent person" at the scene, 

7 Kumrich made no effort to halt Felton's hazardous use of the tool and did not re-inspect the 

8 trench after Felton was done using it. Instead, Numrich left to huy lunch. Due to Numrich's 

9 recklessness, the trench collapsed with Felton inside and Felt on died as a result. 

10 Given all of the above, there is ample probable cause to conclude: (1) that Numrich knew 

11 of a substantial risk that death might occur; (2) that Numrich disregarded that risk; (3) that his 

12 disregard of this risk was a gross deviation from the conduct a reasonable person would exercise 

13 in the situation; and ( 4) that Felton died as a result of his recklessness. 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

IV. CONCLUSION 

For the reasons outlined above, this court should grant the State 's motion to amend. 

DATED this 31st day of October, 2018. 
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King County Prosecuting Attorney 
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Patrick Hinds, WSBA #34049 
Eileen Alexander, WSBA # 45636 
Deputy Prosecuting Attorneys 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) No. 18-1-00255-5 SEA 
) 

VS. ) 
) TRANSCRIPT OF HEARING 

PHILLIP SCOTT NUMRICH, ) 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

Defendant. 

Date: 
Judge: 
State: 
Defense: 

) 
) 
) 
) 
) 

October 31, 2018 
Jim Rogers 
Patrick Hinds 
Cooper Off enbecher 

Please be seated. You already (unintelligible). Good afternoon. 

Good afternoon Your Honor. Uh this is State versus Phillip Numrich. It's 

cause number 181002555 SEA. Patrick Hinds and Eileen Alexander on 

behalf of the State of Washington. Mr. Numrich is present out of crn,tody 

along with counsel, Mr. Off enbecher. Uh he is also represented by Mr. 

Maybrown, who is in trial at the RJC ... 

Right. 

today. 

TRANSCRIPT OF HEARING - 1 
1811-013 
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15 

16 

17 

18 
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21 

22 
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JUDGE: 

STATE: 

DEFENSE: 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

JUDGE: 

I knm~r. I know· he is. Right. He's in front of Judge Bender. 

Yes. 

Good afternoon Your Honor. 

Good afternoon. So let me uh make sure I understand urn a few things. 

You have your argument in front of the Supreme Court Commissioner 

tomorrow at two-thirty? 

Two o'clock. But yes. 

Okay. And the case is on cm;e setting? 

Correct. 

Urn. Alright. The two questions I have in mind that are not directly 

addressed by briefing, uh 'cause you all did a very thorough job of 

briefing, urn is uh-well I know you were thinking about it. Why you 

waited so long to bring forward the motion to amend? And I know you set 

forward a number ofreasons, but of course that's not really the question 

I'm asking. And the second question is uh how would the arguments be 

different on the general specific on uh-for a manslaughter-a man one 

versus a man two, if they would be at all? Uh in other words um-and 

and I'm not prejudging this 'cause I-I'm g01ma have to think about this 

after you all argue it. But uh if I was to grant the State's motion, uh 

presumably I would be forced to cert-I mean I would as a practical 

matter have to certify that decision to the Supreme Court. Urn but one of 

the things I'm thinking about is the prejudice it'd be-be to the defense. 

So are the arguments different for general-specific man one than they are 
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STATE: 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

man tvw. I don't-I haven't uh fully read your briefing or listened to your 

argument in front of Judge Chun. So I'm interested to hear your 

comments on that. So ... um ... you have a motion to amend and you have a 

motion to compel. Uh why don't I hear the motion to amend. And the 

way it kind of came about is you made a very sho11 motion to amend and 

there was a much longer response. So ... 

And did the Court receive the reply that was filed ... 

I did. 

this morning? Okay. 

It's right here. 

Excellent. Um ... 

And this is Mr. Offenbecher's briefing. 

Alright. 

So I have-I have all of it. 

Excellent Your Honor. 

Yeah. 

Um yeah I guess to-to-rather than-or trying to avoid rehashing in this 

case, I-I-this case ... As the Court is aware the-the State has a 

conservative filing policy. We file the-a-a-the lowest degree and the 

lowest number of charges that sort of encapsulate the defendant's 

activities up front. 

Mr. Hinds, as you well know, I know all of that. 

I understand. 
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JUDGE: 

STATE: 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

JUDGE: 

Really the question I'm asking is this: There's been a tremendous of 

effort to be done in briefing, motion to dismiss, presumably during that 

time you're thinking I may add man one. Why not give notice back then 

so it could be incorporated into the arguments during the motion to 

dismiss and be brought forward with all the rest of everything that was 

going on? I mean you sort of see this whole train moving forward. And 

so that's really my question. 

And Your Honor, quite frankly because it is not until the defense files its 

reply to the State's response to their motion to dismiss that, from the 

State's perspective, it becomes even apparent that the defense is drawing a 

distinction between man one and man two. 

In the general and specific. 

Correct. Because going to-to that point, and this sort of gets to, I think, 

the two questions the Court has are sort of inextricably linked. The 

defense motion wa5 to dismiss manslaughter in the second degree on 

general versus specific grounds. 

Right 

This-an-and one of the-the heart of the defense's argument there was 

that the-what I'm gonna call the Title 49 crime 'cause the name is so 

long. The Title 49 crime has ... 

TheL-... 

a-... 

the L&I crime. 
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STATE: the L&I crime has a knowing requirement. And the defense makes the 

argument that uh under the general versus specific statu-or test, if it

committing the spe-that's what they call the specific statute, necessarily 

you commit the general statute. That's the test. Their argument was if 

you knowingly-because knowing is a higher mens rea element than 

negligence-that necessarily proves negligence. The State's response to 

that was no, because it's not just a matter of what the level of the mens rea 

is, it's what the-the object of the mens rea is. Theft and intentional 

murder both have a mens rea of intent, but they're not the same thing 

because they go to different objects. The State made the argument and 

continues to make the argument that the mens rea of these two crimes are 

different because under State v. Gamble the mens rea for manslaughter in 

the second degree is negligence as to the risk of the decedent's death. 

Whereas the mens rea for the L&I crime is a knowing violation of a safety 

regulation. So they're not the same. The defense's argument, which was 

not raised until its reply, and then only-I believe only in a footnote, is 

that Gamble, which the State is sort of relying on in making that argument, 

only applies to manslaughter in the first degree. So it's not until that point 

in time that it's-up until that point in time the State has the-the-I 

guess the thought or the-the-is sort of considering, as it always does, 

what charges will we bring for trial. But the import or the difference that 

this will have between a man one and man two isn't really brought into 

focus until that point in time. Again, as I noted, it is noted in a footnote in 

TRANSCRIPT OF HEARING - 5 
1811-013 

Daniel T. Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000, FA.X (206) 296-0955 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 253

57151489 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

the defense's reply at that point. It doesn't really become the sort of-the 

crux that it has in many ways now become until they file their briefing, not 

just their note for discretionary review, but their motion for discretionary 

review in the Supreme Court and their um uh-excuse me-their 

statement of uh grounds for direct review, where they for the first time 

state that one of the reasons they argue that the Supreme Court should take 

direct review is in order to, quote, unquote, clarify Gamble. It's at that 

point in time that it becomes-an-and those were filed in late September 

of this year. It's at that point in time that it be-it's not really until that 

point in time that it-the-what a difference this makes between these two 

charges becomes apparent. And so it didn't-there had not been a 

conversation about additional charges or what we would add for trial or 

what we wouldn't add for trial up un-... 

(U ninte lli gib le). Right. I ... 

up- ... 

understand that. 

up until that point in time because we were still on case setting. And the 

particular difference that the amendment to add a man one would make 

did not really become apparent until this briefing got filed, uh particularly 

in late September when this is filed in Supreme Court. Frankly, as I was 

writing the State's response, I-I really fully noted-uh sorry-the 

response or answer in the Supreme Court, noted what-from the State's 

perspective what a concession the defense had essentially made and 
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JUDGE: 

STATE: 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

JUDGE: 

DEFENSE: 

started thinking about what that sort of meant. Um a1 that point in time, 

frankly, I started looking at the statute of limitations because I was trying 

to think of how this played out. 

You said that in your brief 

An-and then ... 

Right. 

determined that it was a three year statute of limitations ... 

Okay. 

which-mea culpa. But that is-that's why it came up when it did and 

how it came up when it did. 

Okay. Alright. I wanted to hear it from you then. Uh that was the main I 

had for him and he's-you've all been very thorough. I'm not asking you 

to address ·whether or not you're making a concession. Uh really the 

argument-the issue is notice as you well briefed and why they didn't 

bring this up before. And that's why I asked the question. So why don't 

you go ahead Mr. Off enbecher on your response to that, and you can argue 

your motion to compel at the same time, if you wish, or you can rest on 

your briefing papers on that. That's pretty straight forward. 

Thank you Your Honor. Well, as Your Honor has seen from the briefing 

we have spent a substantial amount of time over the past six months 

addressing this issue. Um over a hundred and fifty attorney hours from 

our office based on this issue. A lot of briefing before Judge Chun. You 

know the argument in front of Judge Chun was over an hour and fifteen 
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minutes. We had follow up hearings um on the certification issued. We 

argued extensively about whether this issue be-should be certified to the 

appellate courts. And not once did-throughout any of those proceedings 

over the past six months did the State ever mention that it was thinking 

about filing a manslaughter one charge. That it was a potential hold back. 

I mean the whole gravamen-to use one of the words that the state has 

used frequently in this litigation-the gravamen of these proceedings was 

the propriety of a felony manslaughter charge. It's not like we were 

arguing about a severance issue or a discovery issue or some collateral 

issue. We were arguing about the propriety of a felony manslaughter 

charge, which of course our position is it's an extraordinary charging 

decision and there's a specific misdemeanor statute that applies more. But 

the-but the whole um you know gravitas of this, the gravamen of this 

was that you know what's the applicable charge and is it this much more 

serious felony homicide charge. And the fact that the State did not bring it 

up during any of those proceedings indicates that it was not-you know 

there is overwhelming circumstantial evidence that this was not a 

contemplated charge. And it sounds like Mr. Hinds is conceding today in 

court that he really didn't contemplate it you know until later in the 

process. And it was brought up at a time and in a manner that was 

calculated to prejudice Mr. Numrich and to punish him for the lawful 

exercise of a constitutional right by seeking redress in the Court of 

Appeals. The State could have filed this motion to amend in this court as 
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a standalone motion. Right? But never mentioned it to the Supreme 

Court. It's not part of the perfected appeal. I mean we have perfected 

appeal, uh motion for-perfected motion for discretionary review in front 

of the Supreme Court. Right? There's a finite set of trial court materials 

that have been submitted. Right? It's everything that Judge Chun 

considered. Everything up until the point when he issues the certification. 

And I will tell you, I was shocked when I re-when I read the State's 

answer in the Supreme Court and they throw in the fact that they're trying 

to add manslaughter one. What they write in their-what the State writes 

in its brief, moreover Numrich has failed to show the discretionary review 

will materially advance the termination of this litigation. Even if this 

Court were to accept review and rule that Numrich's favor, he will still 

face felony manslaughter charges. 'Ihe State goes on to say here; the State 

intends to add a count of manslaughter in the first degree to the charges 

against Numrich. So the State is saying, wait a second Supreme Court. 

i\.nd whatever you're gonna do, it's gonna be moot because we're gonna 

add manslaughter in the first degree. I mean that's an-that's an 

exiraordinary thing to do. Right? To signal to the Supreme Court 

whatever you're gonna do, it's gonna be moot. And frankly the damage 

may already be done because I mean I moved to strike this in the Supreme 

Court, but this is-you know the Commissioner has this. She's gonna 

read it. Here she's gonna read it. And I don't know what they're gonna 

do. They may throw up their hands and say well why should we take the 
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JUDGE: 

DEFENSE: 

JUDGE: 

DEFENSE: 

case nmv. You know ,ve have another-there's a ,vhole 'nother different 

manslaughter charge gonna be-that's gonna be added. Um why should 

we accept the case. Let's let everything shake out in the trial court. You 

know to not notify us of this potential new substantial charge which 

increases the potential penalties from you know a couple of years to eight 

years ... 

And I'm aware of that. 

for Mr .... 

Right. 

Numrich who has no criminal history with family home. Uh the first time 

we get notified of this is the day that the State's briefs are due in the 

Supreme Court. And the overwhelming circumstantial evidence is that 

this was done for an improper purpose. We have established presumptive 

vindictiveness, and the burden shifts to the state to rebut it. Frankly, on 

our side, we 're evaluating whether we have been ineffective. Uh should 

we have advised Mr. Numrich of the possibility that he could file a first 

degree-that they could file a first degree manslaughter charge against 

him. Certainly there was nothing-we were not led believe that there was 

'cause the State never told us about this. But if we had thought that 

mans-if there was some indication that manslaughter in the first degree 

was on the table for this um case, should we have had plea negotiations. 

Should we have handled this case differently. Um you know the-the 

consequences for him change significantly. So the consequences are 
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JUDGE: 

higher. His constitutional right to seek lawful redress may have been 

already irreparably altered if the Supreme Court doesn't take the case 

tomorrow. Ile has expended a substantial amount of financial resources 

with our fim1 advancing this litigation. And if we had known that they 

were gonna file a manslaughter in the first degree charge, would we have 

proceeded differently. If the-the amendment is granted, will we press 

forward with the appeal. I don't know. We're gonna have to evaluate 

that. Um you know I don't believe that the State sat back this whole while 

and let us file our briefs and filed their briefs. We all spent a ton of time on 

this. And we went in front of Judge Chun multiple times. I mean I don't 

believe that they did all of that all the while thinking well we '11 get him in 

the end. Right? We '11 just file a manslaughter one. I don't believe that 

they did that. But the circumstantial evidence is that they filed this at a 

time and a manner to punish him and obtain an improper advantage in the 

appellate court. And if the latter were not true, they never would have put 

that in the brief to the Supreme Court. The only reason for putting that 

statement in the Supreme Court is to prejudice him and to improperly 

influence the Supreme Court from taking the case. 

I know that you um have addressed this in great length at Judge Chun and 

I unfortunately didn't uh really read all those briefs. I reads his order and I 

re-I quickly scanned them. But um I guess my-my-one of the 

questions in my mind is uh will the Supreme Court iftheytake 

discretionary review, if they take review of the case, will they have to 
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DEFENSE: 

JUDGE: 

DEFENSE: 

necessarily evaluate the entire manslaughter statute in deciding whether or 

not uh 49.17.060 is the um general specific mle applies or is it just really a 

s-specific degree in your view? 

I-I think it's just specific to manslaughter in the second degree. That's 

the only issue we briefed up. 

Okay. 

Um you know there-there's just-there was never any analysis about 

manslaughter first degree. Judge Chun did not ish-he-he didn't 

actually make oral-an oral mling, and he didn't also do a written ruling 

other than to sign our proposed order denying it and certifying it. Um so 

we-you know there's-there was; never any discussion about whether 

manslaughter one-you know how this applied to manslaughter one. Um 

and you know frankly if the amendment goes through, we're gonna file 

the same motion. I mean we're gonna be back in front of somebody. It's 

not-it's not gonna Your Honor I-I understand. I think it'll be the next 

criminal motions judge. It won't be Judge Chun. He's gone. It won't be 

Your Honor as I understand. It'll be the next criminal motions judge. 

And we're gonna make the same argument. You know we're-we're 

gonna have to reanalyze it under manslaughter one, but we-obviously we 

don't concede, and-and I take uh exception to the State's argument or 

suggestion that we somehow conceded manslaughter one you know would 

not be violated by the general specific rule. We have never said that. 

What we have said is that-an-and-and 'We're pretty deep in the weeds 
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here on-on the State v. Gamble case. But the State wants to-ifv;1e go to 

the mens rea of the two statutes. Okay? One of them is willfully and 

knowing. Okay that's the um WISIIA homicide statute. And 

manslaughter two is criminal negligence. Okay? And by statute in 

Washington, if you've proved willful and knowing, you have also as a 

matter of law proved criminal negligence. And you've also proved 

recklessness. Uh it's a lower mens rea. It's subsumed in the higher 

mental states. And the State has pointed to State v. Gamble. The State is 

trying to differentiate it. Right? And to make um the criminal negligence 

have some kind of other element. Right? An object of the mental state. 

And so the State points to State v. Gamble and says, well in 

manslaughter-and manslaughter is used very generally in the Gamble 

case right? It's a first degree manslaughter case, but they use it very 

generally. And the State points to State v. Gamble and says well there's 

this other thing. You have to have an object of a mental state. And so in 

response to the State's argument about Gamble, we have gone to Gamble 

and said, wait a second, that's not what Gamble was considering. 

Gambs-Gamble was considering you know is manslaughter first degree a 

lessor included offense of second degree felony murder. And the second 

degree felony murder ca-statute involved bodily harm. And first degree 

manslaughter involved homicide. And therefore, it's not a lessor include. 

So we've said Gamble doesn't apply here because it's just a first-that's a 

first degree manslaughter case. The whole thing was not uh applicable to 
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JUDGE: 

DEFENSE: 

a second degree manslaughter case. So we have not conceded that first 

degree manslaughter you know is not violated. 

I only took that as a (unintelligible). But it sounds like you're actually 

saying that if the Supreme Court was to disagree with Mr. Hinds' analysis 

of what's the object of your mens rea then, in fact, the general specific 

argument you would prevail on both man one and man two based on the 

argument I'm hearing from you right now under 49.17.060. But uh I'm 

not deciding that right now. So I-um just to---it's interesting to hear it. 

Um but uh anyway, uh I only took his argument as to the answer to my 

question why-when did you think of it and why did it take the time it 

took. So but is there anything else you wanna be heard on? Uh why don't 

you finish your argument and um ... 

Sure, Your Honor. Well, you know we believe that we have met our 

burden of proving uh presumptive vindictiveness. If the State-as the 

State suggests, if this has always been a charge that they've contemplated, 

they-you know they're free to offer up a charging memo or some internal 

correspondence that backs that up, they haven't. If the court does not 

deny the State's motion to amend then we're asking for discovery. Okay? 

Are there you know internal blue notes that support the State's position. 

Um is you know an email between the State and the investigator saying 

well we're really gonna file manslaughter one or we can really file 

manslaughter one, but you know we 're gonna file conservatively and just 

start with manslaughter two. I mean 1-1 understand the State's argument 
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JUDGE: 

about we have a conservative charging policy. You knmv ,ve see that all 

the time in cases. Right? There's a plenty of times when i-in a case I 

think I've got an interesting legal argument. I go to the EPU prosecutor. I 

say I think I've got a good motion to dismiss your charge. And you know 

Miss Bohn or the DV negotiator says that's great. You can file your 

motion, but if you do, we're gonna, you know, up the charge. That's

that's normal. Right? That happens every day in this courthouse. But the 

difference here is we're past that. Right? We-the State already assumed 

the litigation risk and-and expended the resources. He and-uh Mr. 

Maybrown and Mr. Hinds had that same meeting in February. They talked 

about the general specific um you know rule and what the motion was that 

Mr. Maybrown was gonna file. And the State never once said if you do 

that, we're gonna file manslaughter one. Um and so if the court is going 

to-you know if the court is not going to deny the motion, if the State's 

position is we intended this all along then we should have the opportunity 

to uh take discovery to support our vindictive claim. I mean we certainly 

don't have you know an email from Mr. Hinds you know saying I'm 

gonna file this you know additional charge just to be vindictive, but the 

circumstantial evidence is in our favor. And if uh the court is not going to 

deny the motion, we should have the opportunity to take discovery on it. 

With respect to whether there is probable cause, um you know the 

certification ... 

I don't know ... 
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DEFENSE: 

nJDGE: 

DEFENSE: 

nJDGE: 

DEFENSE: 

d-... 

that that's an argument that needs to be addressed. I don't-and I'm not 

sure that probable cause leads to dismissal in a case. I think it leads to 

likely a power of the court to impose any conditions on a defendant. 

'kay. 

Uh and you've got two other-you've got another charge on the 49.17.060 

that have conditions. So I-I don't know that I need to address that. I 

think obviously if the state can't prove a charge, they're-have other 

lSSUeS. 

'Kay. So, Your Honor, um the court should deny the amendment. You 

know the state had ample opportunity over the past-the case wasn't even 

charged for two years. Uh so the-the State had ample opportunity over 

the past two years before charging and the past eight months up to this 

point to file a manslaughter in the first degree charge, if that's the charge 

that they thought was appropriate. There wasn't a whiff of it throughout 

all of this litigation, which was specifically about the propriety of a 

homicide charge. And criminal rule 2.1 uh gives the court discretion as to 

whether or not to allow an amendment. It says the court may allow an 

amendment as long as it doesn't substantially prejudice the rights of the 

defendant. TI1is amendment, not only because of the penalties and the 

resources and the time expended fro-by the defense and the court, not 

only prejudices him in those respects, but it may have already irreparably 

effected his ability to lawfully petition for redress 'With the appellate court. 
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JUDGE: 

STATE: 

And for all of these reasons this Court should deny amendment-um the 

amendment to add the manslaughter in the first degree charge. 

Thank you. 

And I guess I ,vould start off by saying that I-I disagree with the 

characterization of the meeting I had with Mr. ::rviaybrown. I-I recognize 

and have participated from the State's perspective in the type of meetings 

Mr. Off enbecher describes where you have a-a discussion about what the 

charges are going to be. If you do-you know if you do this, we '11 do 

that. The conversation I had with Mr. Maybrown essentially s-started 

and stopped with the idea that if there was not going to be-if there-if 

the State was going to insist on a felony, defense was gonna go forward 

and litigate this. And we did not get into, is my memory of this meeting, 

any further discussion of ·what the State ,vould or would not do past that 

point because that was sort the roadblock for any possible resolution. The 

other thing I would note, along those lines, that is-that is being glossed 

over in what-and I think it is perhaps in terms of the end result a 

distinction without a difference. But it is relevant to the State's intent or in 

bringing-and-and the timing of this motion and what the State is 

seeking to do and why is that as I noted in my declaration and have noted 

in the briefing, the State's preference at this point in time would be to 

continue to wait to evaluate whether or not to amend this-amend these 

charges. It's a-it-what the State is doing or would like to do is to have 

the usual discussion of we 're on the case setting calendar, when we get 
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closer to setting it for trial, omnibus, have the discussion of like, okay, is 

this case going to resolve? Is it not going to resolve? What is the plea 

going to be? 111is case is a little bit backwards to the way we often 

negotiate those cases because there is this elephant in the room with this 

general versus specific litigation which we chose to address first. TI1e 

State's motion to amend at this point is being brought because if we don't 

bring it now, we lose the opportunity to. The State is not seeking this 

motion, an-an I guess I-I don't know of any other way to say it; that if 

it we 're not for this issue of the running of the statute oflimitations, the 

State would not be seeking this motion now. It has to. It has no other 

choice. If it were left up to me, I certainly would not wanna be standing 

before the court having you know brought up what I knew was going to be 

an issue when we contacted defense a-and said this. Because I-I-I 

certainly expected that this would be the accusation that would be coming. 

I would-I don't walllla be here. But I don't have a choice because 

otherwise the State loses the opportunity to do this. With regard to a point 

that was made by the defense as well under argument with regard to the 

comment was made, well, the State could have noted the motion to an1end 

but just not told the Supreme Court. And I-I frankly think that's-that's 

a-that would have been disingenuous. I-I struggled with how to 

address that and whether to address that with the Supreme Court. 

Consulted with other people and came to the conclusion that if-that 

based on my analysis of the argument being made, this was a reason why 

TRANSCRIPT OF HEARING - 18 
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Daniel T. Satterberg, Prosecuting Attorney 
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JUDGE: 

STATE: 

the Supreme Court should not grant discretionary review under RAP 

2.3(b )( 4). Or at the very least it was something the Supreme Court should 

be aware of in conducting its analysis at that point. And felt that it would 

disingenuous to-if we were doing it, ifwe were taking that step-to not 

alert the Supreme Court to that effect. I certainly think that there is ample 

opportunity for that to be addressed in a way that, despite the argument by 

defense, doesn't poison the well for Mr. Numrich. Because the State's 

whole argument, the whole scheduling of this motion was so that we could 

have it argued and a decision made prior to the-the decision being made 

in the Supreme Court. The State was asking that this motion be heard as 

quickly as possible. It ended up being the day before the motion because 

of scheduling. But if this court is to-were to deny this motion today then 

we would go before the Commissioner tomorrow and tell the 

Commissioner: the motion has been denied; this isn't an issue anymore; 

so that what the state argued is a-is a moot point. If it's granted then the 

Commissioner can be told that the-this court has considered all of these 

arguments made by the defense and has still granted the motion to amend. 

So there is no poisoning of the well because there-it's not as if just by 

waiving this wand or raising this specter the Supreme Couti is going to be 

influenced. They will know hopefully what happens. 

They will because after I write the order, I will send it to them. 

Right. 

TRANSCRIPT OF HEARING - 19 
1811-013 

Daniel T. Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000, FA.X (206) 296-0955 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 267

57151489 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

JUDGE: I'll do that. I uh am gonna take this under advisement, but I'm going on 

vacation tomorrow. That means I'm gonna write something before I leave 

today. And it'll be transmitted to both of you uh first thing tomorrow 

morning. And I'll transmit it to the Supreme Court. If I grant the motion 

to amend-and I'm really not sure what I'm gonna do, I have to be 

perfectly honest with everybody here-I will certify that decision to the 

Supreme Court if the pa11ies wish. And ifl deny it, I will inforn1 the 

Supreme Court um that uh-that I have denied the motion to amend, 

and-and the Supreme can certainly move forward knowing that. Um 

there is a-another course I could take, but I-I don't think it's available 

in this case. I'm just sort of saying this for the record. I could deny 

without prejudice to move to amend at a later time and wait for the 

Supreme Court to rule on the general-specific argument, which may be 

applicable to any man one decision or may not be depending on how they 

rule. But while I would never impute the reputation of the Supreme Court 

for its speed, I suspect that any uh-if you win your motion for 

discretionary review tomorrow, Mr. Offenbecher, I suspect that your uh 

arguments will be after any statute of limitations runs. So whether to grant 

it and certify it or deny it and infonn the Supreme Court and I'll do that at 

the same time we send the order to you. Thank you for your very 

complete briefing in this ca<Je. 

[End of Hearing]. 
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44548208 

2 

3 

4 

5 

9 

10 

Plaintiff/Petitioner, 

vs. 

ndent. 

) 
) 
) 
) 

SUPERIOR COURT CLERK 
BY ALICIA OCHSNER 

DEPUTY 

NO. 18-1-00255-5 SEA 

ORDER.ON MOTION TO AMEND 

14 The above entitled court, having heard a motion amend the information to add the c arge o 

15 Manslaughter in the First Degree, and having considered the arguments, concludes that the defendant' 

16 

21 

22 

23 

24 

26 

facts for the new charge are identical. It may even be the case that the arguments on 1scret1onary appea 

are the same arguments, at least rom t e e ·ense view. 

appea, an· 

cannot find prejudice as defined under the law. 

The real prejudice claimed by the defense are the costs incurred in proceeding with the appellat 

process an 

What is unusual is to not info 
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44548208 

2 

3 

8 

9 

10 

a partles o re t:::van cons1 era ions in 1g 

beginning of the appellate process would have remedied the situation. The defense would have strongl) 

objected, but the outcome would still be the granting of the amendment. 

ttorney time an money 1s no 

to and even in trial and the remedy is a continuance or othe 

orders. 

This is a highly unusual case. What is singular here is that the State did not give notice of a 

12 where the State is usin this 

14 

15 

21 

22 

24 

26 

announcing in the responsive appellate briefing, and where t 1e issues presente 

obviously intertwined with the issues on discretionary appeal, and where there are no additional facts o 

discovery or new legal theory. In this singular instance, it is this Court's decision to award term 

measured in the attorneys' fees for the defense for work on t 1e 1scret1onary appea 

fees are awarde 

tion to Com el Discover is Denied. 

He has clearly stated when he cons.idered the amendment and there is not evidence that it was vindictive. 

A remedy is otherwise provided. 

reme Court. Per Judge Chun' s Order of 23 August 2018, 
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The Motion to Amend is Granted. 

The Court Orders terms sua sponte. 

J. .1..1.-... '-"'",..._...,.._ LU " --- •--- ,..,.., 

\ I \ 
\ \ 
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<eJILED . 
NOV O 5 2018~'15 

WASHINGTON STATE 
SUPREME COURT 

IN THE SUPREME COURT OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

V. 

PHILLIP SCOTT NUMRICH, 

Petitioner. 

No. 9 6 3 6 5 - 7 

RULING 

Phillip Numrich seeks direct discretionary review of a King County Superior 

Court ruling denying his motion to dismiss a charge of second degree manslaughter. He 

is also charged with criminal violation of the Washington Industrial Safety and Health 

Act (WISHA). RCW 49.17.190. Both charges arise from a workplace accident that 

killed a worker inside a trench dug by Mr. Numrich's company. Mr. Numrich argues 

that RCW 49 .17 .190 is more specific than the second degree manslaughter statute, 

RCW 9A.32.070, for a case of this nature, and therefore he may not be charged with 

both the WISHA violation and second degree manslaughter. Mr. Numrich filed both a 

statement of grounds for direct review and a motion for discretionary review. The State 

opposes both direct and discretionary review. 

This matter was set for oral argument (by way of teleconference) before me on 

November 1, 2018. Thirty minutes before argument, I received an email conveying to 

me a copy of an order by the superior court entered earlier that day, granting the State's 
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No. 96365-7 PAGE2 

motion to amend the information to add a single count of first degree manslaughter. I 

first viewed the newly entered order 15 minutes before oral argument. During oral 

argument, I asked both parties how the order granting the motion to amend affects 

review of the pending motion for discretionary review. Both parties had little to say 

about how to proceed in light of the new order but indicated their willingness to 

cooperate going forward. After argument, I consulted with the clerk of this court. 

It is not possible to decide the pending motion for discretionary review until 

matters are settled with the related order authorizing amendment of the information. 

The superior court certified the order granting the motion to amend for immediate 

review together with the pending motion for discretionary review, see RAP 2.3(b)(4), 

but that alone does not get the order before this court for consideration. If Mr. Numrich 

wishes to seek discretionary review of the newly entered order, he must timely file a 

separate notice for discretionary review and then a separate motion for discretionary 

review, see RAP 2.l(a)(2) and RAP 2.3, and if he also seeks review in this court, he 

must file a related statement of grounds for direct review. RAP 4.2(b ). Even if 

Mr. Numrich files these pleadings, the State is entitled to respond. RAP 17.4(e). If the 

new matter is properly brought before this court, a determination can be made whether 

to consolidate the motions and statements of grounds for direct review or consider them 

together as companions. 

In light of the foregoing, action on the instant motion for direct discretionary 

review is deferred until further notice. 

~r~ 
COMMISSIONER 

November 5, 2018 
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SUSAN L. CARLSON 
SUPREME COURT CLERK 

THE SUPREME COURT 
STATE OF WASHINGTON TEMPLE OF JUSTICE 

P.O. BOX 40929 
OLYMPIA, WA 98504-0929 

(360) 357-2077 ERIN L. LENNON 
DEPUTY CLERK/ 

CHIEF STAFF ATTORNEY 
e-mail: supreme@courts.wa.gov 

www.courts.wa.gov 

March 12, 2019 

LETTER SENT BY E-MAIL ONLY 

Todd Maybrown 
Cooper David Offenbecher 
Allen Hansen Maybrown & Offenbecher, PS 
600 University Street, Suite 3020 
Seattle, WA 98101-4105 

Eileen Alexander 
Patrick Halpern Hinds 
King County Prosecuting Attorney's Office 
516 3rd Avenue, Suite W554 
Seattle, WA 9 8104-23 62 

Re: Supreme Court No. 96566-8 - State of Washington v. Phillip Scott Numrich 
King County Superior Court No. 18-1-00255-5 - SEA 

Counsel: 

On March 8, 2019, the Court received Mr. Numrich's "MOTION FOR DISCRETIONARY 
REVIEW", "ST A TEMENT OF GROUNDS FOR DIRECT REVIEW" and "PETITIONER'S 
MOTION TO CONSOLIDATE." The motion to consolidate seeks to consolidate this case with 
Supreme Court No. 96365-7. 

Any answer to Mr. Numrich's motion for discretionary review, statement of grounds for 
direct review, and motion to consolidate should be served and filed by April 2, 2019. Any reply to 
any answer to the motion for discretionary review and motion to consolidate should be served and 
filed by April 12, 2019. 

The motions will be set on the Commissioner's calendar once the State's motion for 
discretionary review and statement of grounds for direct review are filed. The State's filings are due 
on March 22, 2019. 

Erin L. Lennon 
Supreme Court Deputy Clerk 

ELL:bw 

®~18 0 
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Presiding Judge James Rogers 

SUPER1or, ~r.4 
'-vu,ir CLERK 

IN THE SUPERIOR COURT OF WASHlNGTON 

STATE OF WASHINGTON, 

Plaintiff, 

V. 

PHILLIP SCOTT NUMRICH, 

Defendant. 

FOR KING COUNTY 

NO. 18-1-00255-5 SEA ~ 

(BR:OPOSEB] ORDER ON V 
DEFENDANT'S FEE PETITION 

On November 1, 2018 lhis Court ordered the State to pay Mr. Numrich's attorney fees 

for work performed on the Supreme Court Motion for Direct Discretionary Review to that point. 

Pur uanl lo this Court's Order, the Defendant filed a Fee Petition and other pleadings in support 

of his Fee Petition, including the b illing record of Defendant's attorneys. The State fi led 

pleadings opposing the Defendant's Fee Petition. Having considered the supporting and 

opposing pleadings related to the Fee Petition, and the records and files herein, this Court finds: 

1. Mr. Numrich's attorneys spent 38.1 hours - 13.6 hours by Mr. Maybrown and 

24.5 hours by Mr. Offenbecher - working on the Motion for Direct Di cretionary Review 

through November 1, 2018. This was a reasonable amount of time given the novelty of the 

issues presented, the complexity of the litigation, the forum, and the importance of the 

consequences to Mr. Numrich. The work was not duplicative or unproductive. 

f PftOPO"SEfJ} ORDER ON DEFENDANT'S FEE PETITION - 1 
Allen, Hansen, Maybrown 

& Offenbechcr, P.S. 
600 University Street, Suite 3020 

Seaule, Wa hington 98101 
(206) 447-9681 
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2. The billing rates of Mr. Numrich's attomeys-$600 for Mr. Maybrown and $400 

for Mr. Offenbecher - are rea onable rates fo r litigation attorneys practicing in downtown 

Seattle with commensurate experience; and in light of the novelty and difficulty of the questions 

involved and the seriousness of the charges in this case. 

3. Finally, the requested costs of $292.50 are also reasonable and appropriate given 

that Mr. Numrich bad to pay a second filing fee to present issues related to the Amended 

Information to the Supreme Court. That R@«le&sity weuld haue eeeR a\•eieee httd the State· 

mo ,·ee to ftfflofte the lnfomratio11 at an eartlet poittl. 

Accordingly, it is hereby ordered that State hall pay the Defendant $17,960 in legal 

fees and $292.49 in costs for a total of $18,252.49. 

DATED this 2.-.8 day of January, 2019. 

Presented by: 

Cooper Offenbecher, WSBA #40690 
Attorney for Defendant 

[I'-R011O$-et>f ORDER ON DEFENDANT'S FEE PETITION - 2 
Allen, Hansen, Mayhrown 

& Offcnlx.-chcr, P.S. 
600 University Street, Suite 3020 

Seattle, Washington 98 10 1 
(206) 447-9681 
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SUSAN L. CARLSON 
SUPREME COURT CLERK 

ERIN L. LENNON 
DEPUTY CLERK/ 

CHIEF STAFF ATTORNEY 

Todd Maybrown 
Cooper David Offenbecher 

THE SUPREME COURT 
STATE OF WASHINGTON 

January 15, 2019 

LETTER SENT BY E-MAIL ONLY 

Allen Hansen Maybrown & Offenbecher, PS 
600 University Street, Suite 3020 
Seattle, WA 98101-4105 

Eileen Alexander 
Patrick Halpern Hinds 
King County Prosecuting Attorney's Office 
516 3rd Avenue, Suite W554 
Seattle, WA 98104-2362 

TEMPLE OF JUSTICE 
P.O. BOX 40929 

OLYMPIA, WA 98504-0929 

(360) 357-2077 
e-mail: supreme@courts.wa.gov 

www.courts.wa.gov 

Re: Supreme Court No. 96566-8 - State of Washington v. Phillip Scott Numrich 
King County Superior Court No. 18-1-00255-5 SEA 

Counsel: 

The following notation ruling was entered on January 15, 2019, by the Supreme Court Clerk 
in the above referenced case: 

MOTION FOR EXTENSION OF TIME TO FILE MOTION FOR 
DISCRETIONARY REVIEW AND STATEMENT OF GROUNDS FOR DIRECT 
REVIEW 

SLC:bw 

"Motion granted. The State's motion for discretionary review 
and statement of grounds for direct review should be served and 
filed by February 22, 2019. It is noted that if the State decides to 
seek review of another order filed by the trial court, a separate 
notice for discretionary review must be filed." 

Sincerely, 

Susan L. Carlson 
Supreme Court Clerk 

@~18 
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SUSAN L. CARLSON 
SUPREME COURT CLERK 

THE SUPREME COURT 
STATE OF WASHINGTON TEMPLE OF JUSTICE 

P.O. BOX 40929 
OLYMPIA, WA 98504-0929 

ERIN L. LENNON (360) 357-2077 
DEPUTY CLERK/ 

CHIEF STAFF ATTORNEY 
e-mail: supreme@courts.wa.gov 

www.courts.wa.gov 

February 22, 2019 

LETTER SENT BY E-MAIL ONLY 

Todd Maybrown 
Cooper David Offenbecher 
Allen Hansen Maybrown & Offenbecher, PS 
600 University Street, Suite 3020 
Seattle, WA 98101-4105 

Eileen Alexander 
Patrick Halpern Hinds 
King County Prosecuting Attorney's Office 
516 3rd Avenue, Suite W554 
Seattle, WA 98104-2362 

Re: Supreme Court No. 96566-8 - State of Washington v. Phillip Scott Numrich 
Superior Court No. 18-1-0025 5-5 - SEA 

Counsel: 

On February 21, 2019, the Court received from the trial court clerk a copy of the State's 
"NOTICE OF DISCRETIONARY REVIEW TO SUPREME COURT OF WASHINGTON", 
which seeks review of the trial court's "ORDER ON DEFENDANT'S FEE PETITION" that was 
filed on January 28, 2019. 

Review of the order indicates that the trial court's decision is related to the trial court's 
"ORDER ON MOTION TO AMEND" for which both the State and Mr. Numrich previously filed 
separate notices for discretionary review. As such, this notice has been filed in this existing case. If 
either party feels that this notice should not be included in this case, the party's objections may be 
served and filed in letter form directed to this Court. 

In regard to this notice, the State should serve and file a motion for discretionary review 
and statement of grounds for direct review by March 22, 2019. Because the orders of which 
review is sought in this matter are related, the State may, if they wish, combine this motion for 
discretionary review with their motion for discretionary review of the trial court's order on 
motion to amend. 

@~18 0 
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Page 2 
No. 96566-8 
February 22, 2019 

SLC:bw 

Sincerely, 

Susan L. Carlson 
Supreme Court Clerk 
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FILED 
18 JAN 05 PM 2:36 

KING COUNTY 
SUPERIOR COURT CLERK 

E-FILED 
CASE NUMBER: 18-1-00255-5 SE 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

THE STATE OF WASHINGTON, 

V. 

PHILLIP SCOTT NUMRICH, 

) 
Plaintiff, ) 

) No. 18-1-00255-5 SEA 
) 
) INFORMATION 
) 

Defendant. ) 
) 

_____________ ) 

I, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the 
authority of the State of Washington, do accuse PHILLIP SCOTT NUMRICH of the following 
crime[s]: Manslaughter In The Second Degree, Violation of Labor Safety Regulation with 
Death Resulting, committed as follows: 

Count 1 Manslaughter In The Second Degree 

That the defendant PHILLIP SCOTT NUMRICH in King County, Washington, on or 
about January 26, 2016, with criminal negligence did cause the death of Harold Felton, a human 
being, who died on or about January 26, 2016; 

Contrary to RCW 9A.32.070, and against the peace and dignity of the State of 
Washington. 

Count 2 Violation of Labor Safety Regulation with Death Resulting 

That the defendant PHILLIP SCOTT NUMRICH in King County, Washington, on or 
about January 26, 2016, was an employer, and did willfully and knowingly violate the 
requirements of RCW 49.17.060, and a safety or health standard promulgated under RCW 
Chapter 49, and a rule or regulation governing the safety or health conditions of employment 
adopted by the Department of Labor and Industries, to-wit: WAC 296-155-657, WAC 296-155-
655 and that violation caused the death of one of its employees, to-wit: Harold Felton; 

INFORMATION - 1 

Daniel T. Satterberg, Prosecuting Attorney 
CRIMINAL DIVISION 
W 554 King County Courthouse 
516 Third Avenue 
Seattle, WA 98104-2385 
(206) 477-3733 FA.X (206) 296-9009 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 282

30391746 

1 Contrary to RCW 49.17.190 (3), and against the peace and dignity of the State of 
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Washington. 

INFORMATION - 2 

DANIEL T. SA TTERBERG 
Prosecuting Attorney 

By: 

By: 

Patrick H. Hinds, WSBA #34049 
Senior Deputy Prosecuting Attorney 

Melind \ioung, WSBA #24504 
Senior Deputy Prosecuting Attorney 

Daniel T. Satterberg, Prosecuting Attorney 
CRIMINAL DIVISION 
W554 King County Courthouse 
516 TI1ird Avenue 
Seattle, WA 98104-2385 
(206) 477-3733 FAX (206) 296-9009 
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1 The Honorable James E. Rogers 
Hearing Date: TBD 

2 Oral Argument Requested 

FILED 
2018 NOV 13 02:35 PM 

KING COUNTY 
SUPERIOR COURT CLERK 

E-FILED 

CASE#: 18-1-00255-5 SEA 

3 

4 

5 

6 

7 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

8 THE STATE OF WASHINGTON, ) 
Plaintiff, ) 

9 V. ) No. 18-1-00255-5 SEA 
) 

10 ) 
PHILLIP NUMRICH, ) STATE'S MOTION TO RECONSIDER 

11 Defendant. ) THE IMPOSITION OF SANCTIONS 
) 

12 ) 

13 I. INTRODUCTION 

14 On October 31, 2018, the parties appeared before this court for argument on the State's 

15 motion to amend the charges against the defendant, Phillip Numrich. The following day, this court 

16 issued a written mling granting the State's motion and denying Numrich' s motion for discovery. 

17 This court also, however, sua sponte imposed sanctions against the State by ordering it to pay 

18 Numrich's attorneys' fees for the defense work done on his interlocutory appeal. 

19 Numrich never asked for sanctions in any of his written materials and sanctions were neither 

20 requested by Numrich nor mentioned by this court at the oral argument. As a result, this motion for 

21 reconsideration is the State's first opportunity to respond to this issue. For the reasons outlined 

22 below, this court should reconsider the portion of its order imposing those terms. 

23 

STATE'S MOTION TO RECONSIDER THE 
IMPOSITION OF SANCTIONS - 1 

Dan Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
FAX (206) 296-0955 
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1 II. RELEVANT FACTS 

2 The procedural facts ofthis case are outlined in the DECLARATION OF PATRICK 

3 HINDS FOR PURPOSES OF MOTION TO RECONSIDER. Doth this Declaration and its 

4 attached appendices were filed under separate cover, but are incorporated herein by reference. 1 

5 Specific and/or additional facts are discussed below as relevant. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

III. ARGUMENT 

This court imposed tenns because it concluded that the State should have given notice of its 

intent to amend earlier and found that Numrich incurred costs for appellate litigation due to the 

untimeliness of the State's motion. Appendix R. Under the analysis required by the case law, 

however, this court will abuse its discretion if it orders the State to pay terms in this case. Even 

were that not the case, this court's decision to order sanctions was based on an incomplete and 

misleading record and on the incorrect premise that the State has an obligation to take affirmative 

steps to assist a criminal defendant in litigating his case in the most cost-effective manner possible. 

As a result, this court should reverse its sua sponte decision to impose tem1s. In the alternative, this 

court should defer its decision on whether to impose terms until the Washington Supreme Court has 

made a final decisions on whether to grant discretionary review in this matter. 

A. THIS COURT SHOULD REVERSE ITS DECISION TO IMPOSE 
SANCTIONS 

19 For a number of reasons, this comt should reconsider and reverse its decision to impose 

20 sanctions against the State. 

21 

22 

23 1 The State will hereinafter cite to the Declaration as "Hinds Deel." and to any of the appendices attached to it 
simply as "Appendix" followed by the relevant letter ( e.g. "Appendix A"). 

STATE'S MOTION TO RECONSIDER THE 
IMPOSITION OF SANCTIONS - 2 

Dan Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
FAX (206) 296-0955 
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1 First, this court will abuse its discretion if it orders the State to pay sanctions as 

2 contemplated in the cutTent order. As noted above, here the court's decision to impose tem1s was 

3 based on the conclusion that the State's motion to an1end was brought later than it should have been. 

4 In State v. Gassman, the Washington Supreme Court addressed the power of a trial court to impose 

5 sanctions in exactly that situation-when it concludes that a State's motion to amend does not 

6 prejudice a defendant and should not be denied, but was brought in an untimely manner. 175 

7 Wn.2d 208,263 P.3d 113 (2012). Under Gassman, this comt will abuse its discretion ifit orders the 

8 State to pay tem1s. 

9 In Gassman, the State moved to amend the Information on the day of trial to change the date 

10 that the crime was allegedly committed by the codefendants. 175 Wn.2d at 209-10. The defense 

11 attorneys objected on the grounds that they had prepared their entire defense around having an alibi 

12 for the date the State had initially alleged that the crime had taken place on. Id. at 210. The trial 

13 court granted the motion to amend and continued the trial date to give the defendants time to 

14 prepare their defense(s) based on the newly charged date of offense. Id. The trial court also found 

15 that the State's conduct was "careless" (but not "purposeful") and ordered the State to pay 

16 attorneys' fees to each defense counsel for the ex-tra time they were required to spend dealing with 

17 the alibi issue created by the State's amendment. Id. The trial court subsequently denied the State's 

18 motion for reconsideration of the sanctions and the State appealed. Id. 

19 In analyzing the case, the Court noted that there is no statute or rule that provides for the 

20 imposition of sanctions in this situation, but that a court does have the authority to impose them-

21 including attorneys' fees-under its inherent equitable powers to manage its proceedings. Id. at 

22 201-11 (citing In re Recall of Pearsall-Stipek, 136 Wn.2d 255, 266-67, 961 P.2d 343 (1998)). The 

23 Court also noted, however, that sanctions imposed under this inherent authority are subject to an 
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1 important limitation; they can only be imposed if the court fmds that the State acted in "bad faith" or 

2 engaged in conduct "tantamount to bad faith." Id. Such bad faith2 consists of "willfolly abusive, 

3 vexatious, or intransigent tactics designed to stall or harass." Id. at 211 ( citing Chambers v. 

4 NASCO, Inc .. 502 U.S. 32, 45-47, 111 S.Ct. 2123, 115 L.Ed.2d 27 (1991)). The Court held that the 

5 trial court's finding that the State's conduct was careless but not purposeful did not constitute a 

6 finding of bad faith and that bad faith could not be inferred from the record. Id. at 212-13. The 

7 Court, therefore, ruled that the trial court had abused its discretion in ordering sanctions. Id. 

8 Here, as in Gas;sman, the State did not act in bad faith in amending the charges how and 

9 when it did. 3 This court has already essentially found as much. In arguing against the State's 

10 motion to amend and for his motion to compel discovery, Numrich asserted that the State was 

11 engaged in "gan1esmanship" and vindictive prosecution. Appendix M at 11-12, 14-17; Appendix N 

12 at 8-10; Appendix Q 8-11,14-17. If the State was actually doing either of these things, then it would 

13 have been acting in bad faith and that would have been a basis for this court to deny the State's 

14 motion and/or to grant Numrich's. But this court (correctly) determined that the State was not doing 

15 either, granted the State's motion, and denied Numrich's. Appendix R. In doing so, this court 

16 explicitly found: (1) that the State's counsel had been candid with the court in explaining how and 

17 why the motion to amend came about when it did; and (2) that there was no evidence that the 

18 motion to amend had been brought for an improper purpose. Id. Nor does the record provide even 

19 

20 

21 

22 

23 

2 For purposes of brevity, the State will hereinafter simply use the phrase '"bad faith" with the understanding that it 
also includes the concept of "conduct tantamount to bad faith." 

3 While the cases are analogous and the analysis in ==!.2il applies it is worth noting that=== dealt with 
a motion to amend on the day oftrialthat entirely mooted the defendant's trial defense. Here, in contrast, the case is 
in such a preliminary stage that no trial date has even been set and the State's amendment does not moot or preclude 
any substantive argument of the defense. Rather, it-at most-potentially impacts whether an appellate court will 
accept interlocutory review of a claimed trial court error (which is already a legally disfavored extraordinary 
remedy) or whether the defendant will have to wait and seek direct review following a conviction. 
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1 a suggestion of bad faith. The accompanying Declaration sets out in detail the procedural history of 

2 this case as it relates to the motion to amend and explains the circumstances sun-otmding the State's 

3 decision to seek the amendment how and when it did. Hinds Deel. In this conte11.i, while this court 

4 may believe that the State ,vas careless, 4 there is no basis to conclude that the State acted in bad 

5 faith. As a result, as in Gassman, this court will abuse its discretion if it orders the State to pay 

6 terms as contemplated in the current order. 

7 Second, this court's imposition of sanctions in this case was based on an incomplete and 

8 misleading record. Now that a more complete and accurate procedural history of the ca<se is before 

9 the court, even if sanctions could be imposed based on a finding of something less than bad faith, 

10 this court should not find fault on the part of the State wan-anting sanctions. 

11 Here, in support of its motion to amend, the State provided a declaration that addressed why 

12 the State had brought the motion how and when it did. Appendix H. This Declaration was 

13 extremely limited and general and was aimed purely at establishing that the State was not acting 

14 vindictively. Id. In his responsive materials, Numrich provided a recitation of the procedural 

15 posture of the case that unfairly characterized many of the procedural fact..; of the case in a way that 

16 cast the State in a negative light. Hinds Deel. at i153. This was repeated in the oral argument on the 

17 motion. Id. At that time, however, the State was entirely unaware that the court was considering 

18 sanctioning the State based on the timing of its motion. Hinds Deel. at ,i,i 50-53. As a result, the 

19 State focused on correcting and setting forth the facts only to the extent necessary for the 

20 

21 

22 

23 
4 As discussed below, the State would disagree that its actions were careless. Even if it was, any carelessness on the 
part of the State was compounded and exceedlmg by the carelessness of the defense. Regardless, however, the point 
is that the mere carelessness does not equate to bad faith. Gassman, 175 Wn. 2d at 213. 
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1 resolution of the issues it believed to be before the court. 5 Id.; Appendix P; Appendix Q. The 

2 State did not set forth the more comprehensive procedural history of the case that it would have 

3 if Numrich had requested tenns or if the State had been aware that the court was considering 

4 imposing such a sanction. Hinds Deel. at i1 53. The State has now done so in the accompanying 

5 declaration. Hinds Deel. 

6 The version of the record before this court when it imposed tenns was misleading in a 

7 number of ways. For exan1ple, taken as a whole it created the impression that the fact that the State 

8 had not previously provided notice of its intent to amend was completely inexplicable. Similarly, it 

9 wholly omitted the fact that the defense had never asked the State whether it was considering 

10 amending the charges for trial. In addition, it did not provide any of the context showing that the 

11 State's analysis of whether or not to seek amendment-and the timing of its motion-was 

12 inexiricable linked to the argument made by Numrich in his Motion for Discretionary Review and 

13 his Statement of Grounds for Direct Review. Furthermore, it dramatically over-exaggerated the 

14 extent to which the State's opposition to discretionary review relies on the addition of charges via 

15 the amendment. In addition, it made it appear ac; if Numrich was on the verge of withdrawing his 

16 motion for discretionary review. 

17 Now that a more complete and accurate procedural history of the case is before this court, it 

18 is hopefully more understandable why this case proceeded in the way that it hac; up to this point. In 

19 that context, the State's actions throughout the pendency of the case are neither inexplicable nor 

20 unreasonable. Once initial charges are filed, the State typically only addresses potential 

21 amendments to the charges if: (1) the State is ex1ending a plea offer; (2) the case is actually being 

22 

23 
5 In its reply brief in support of its motion to amend, the State explicitly noted that Numrich was unfairly 
characterizing the facts in a way that cast the State in an undeservedly negative light, but indicated that the State 
would confine itself to correcting the record only on those matters that were relevant to the issues properly before 
court. Appendix P at 4 n.6. 
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1 set trial; (3) something happens that brings the issue up (i.e. new information is uncovered or the 

2 defendant commits a new crime); or ( 4) the defendant's attorney raises the issue. Hinds Deel. at 1 

3 29. As of the time that Numrich filed his Motion for Discretionary Review and Statement of 

4 Grounds for Direct Review (September 28), none of those things had happened. Id. Rather, it was 

5 Numrich's arguments in those briefs that raised the issue of a possible amendment. Hinds Deel. at 

6 1132-34. 

7 Additionally, to the extent that the State bears any blame for the current situation, that blame 

8 is shared-if not exceeded-by the defense. Here, it is true that the State never told the defense 

9 prior to October 18 that it was considering amending the charges to add first-degree manslaughter. 

10 But it also never misled the defense into believing that no amendments could be forthcoming. It 

11 was simply never discussed. The defense never asked if the State was considering any 

12 amendments, raised the issue of possible amendments, or engaged in any of the plea negotiations or 

13 usual processes that would generally prompt a discussion of possible amendments. Hinds 

14 Deel. at 128. As a result, even if the State was somehow at fault for failing to afiirmatively inform 

15 the defense that it was considering amending the charges, the defense was equally-if not more-

16 responsible for the situation because it chose to pursue a litigation strategy without first fully 

17 negotiating the case or considering the full scope of the legal jeopardy Nurnrich faced based on the 

18 facts of the case. 

19 Furthermore, the version of the record before this court when it imposed terms made it 

20 appear as if Numrich was on the verge of withdrawing his motion for discretionary review based on 

21 the amendment to the charges. Appendix M at 8-13; Appendix N at 7-10; Appendix O at 5; 

22 Appendix Q at 10-11. But there is no indication that the defense actually intends to do so. Rather, 

23 the defendant continues to pursue interlocutory appeal based on the argument that RCW 

STATE'S MOTION TO RECONSIDER THE 
IMPOSITION OF SANCTIONS - 7 

Dan Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
FAX (206) 296-0955 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 290

57151186 

1 49 .17.190(3) sets forth a crime that is more "specific" than the "general" crime of manslaughter and 

2 that the State is, therefore, confined to only prosecuting the fom1er. 

3 Moreover, the version of the record before this court when it imposed terms made it appear 

4 as if the amendment of the charges to add first-degree manslaughter was the backbone of the State's 

5 argument in opposition to Numrich's motion for discretionary review. Appendix Mat 2,8-10,13; 

6 Appendix Nat 7-10; Appendix Oat 1-6; Appendix Q at 8-11,14-15. This is untrue. The State did 

7 point out in its responsive briefing to the Supreme Court that it believed that the addition of first-

8 degree manslaughter would make discretionary review inappropriate under RAP 2.3(b )( 4). 

9 Appendix I at 18-19. However, this was merely a part of a much larger argument. The State argued 

10 numerous reasons why discretionary revie\v was inappropriate. Id. at 5-20. As part of this, the 

11 State specifically and explicitly argued that review would still be inappropriate under RAP 2.3(b )( 4) 

12 even the charges were not amended to add first-degree manslaughter. Id. at 16-19. 

13 Given all of the above, now that a more complete and accurate procedural history of the case 

14 is before this court, even if sanctions could be imposed based on something less than bad faith, this 

15 court should not find fault on the part of the State warranting the imposition of sanctions. 

16 Third, even if the record before this court at the time it ordered sanctions was complete and 

17 if the court could impose sanctions based on a finding of less than bad faith, this court should still 

18 reconsider its order becam;e it is based on sanctioning the State for failing to do something that it 

19 had no obligation to do. As this court noted in its order, the real harms claimed by Numrich were 

20 the "costs incurred in proceeding with the appellate process and a real frustration that the 

21 Prosecutor ... filed this amendment so late." Appendix Rat 1. In this context, the gravamen of 

22 court's reason for imposing te1ms was the following statement: 

23 What is singular here is that the State did not give notice of an amendment in an 
obvious situation that would have saved [Numrich] countless hours and fees for an 
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1 appeal, and where the State is using this amendment to obtain dismissal of the 
discretionary review, and so announcing in the responsive appellate briefing, and 

2 where the issues presented by the Amendment are obviously intertwined with the 
issues on discretionary appeal, and where there are no additional facts or discovery 

3 or new legal theory. 

4 Appendix R at 2. But even assuming this statement is entirely cotTect, it is not a basis for this court 

5 to impose sanctions. 

6 It is axiomatic that due process requires the State to inform the defendant of the nature of the 

7 accusations against him in a timely manner so that he may prepare his defense. But this court's 

8 order went far beyond that. Here, a defendant lost a pre-trial motion to dismiss and was considering 

9 whether to seek interlocutory appeal. In this context, the court essentially sanctioned the State for 

10 not affirmatively reaching out to the defendant before a trial date was even set to make sure that he 

11 was aware of a possible trial amendment-the potential for which was readily apparent from the 

12 discovery-so that he could determine whether interlocutory appeal was the most cost-effective 

13 litigation strategy. But the State is not required to assist the defendant in this \Vay. Given that the 

14 State is not obligated to do this, it should not be sanctioned for "failing" to do it. 

15 For all of these reasons, this court should reconsider and reverse its decision to impose 

16 sanctions against the State. 

17 

18 

19 

20 

21 

22 

23 

B. IN THE ALTERNATIVE, THIS COURT SHOULD DEFER ITS DECISION 
ON IMPOSING TERMS 

Even if this court is unwilling to reverse its decision at this time, is should still reconsider 

and defer it<: decision on whether to impose tenns until the Washington Supreme Court has decided 

whether or not to grant discretionary review in this matter. Here, this court's decision to impose 

sanctions appears to be based, in large part, on the premise that the State's amendment to the 

charges will necessarily moot Numrich's motion for discretionary review and his attorneys' work 
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1 on that motion-implicating both hours of time and fees-,vill have, therefore, been wasted. But 

2 that is not necessarily the case. 

3 Here, it is entirely possible that the Supreme Court's decision will establish that the State's 

4 motion to amend did not have any real impact on the motion for discretionaiy review. For example, 

5 the Supreme Coutt could grant review on the question of whether the "general-specific mle" 

6 precludes the State from prosecuting Numrich for both first- and second-degree manslaughter. 6 On 

7 the other hand, the Supreme Court could deny discretionaiy review for reasons entirely unrelated to 

8 the amendment to the charges. 7 Under the first example, Numrich would get exactly what he is 

9 seeking--discretionary review of the substantive question of whether the "general-specific mle" 

10 precludes the State from prosecuting him for manslaughter-despite the amendment to the charges. 

11 Under the second example, the motion for discretionary review would be denied for rea<ions that 

12 have absolutely nothing to do with the amendment to the charges. 

13 As a result, even if this court is unwilling to reverse its decision to impose sanctions against 

14 the State at this time, is should still reconsider and defer its decision until the Supreme Court has 

15 decided whether or not to grant discretionaiy review. Here, the imposition of sanctions was based 

16 on the premise that the amendment to the charges necessarily caused a "waste" of attorneys' time 

17 

18 

19 

20 

21 

22 

23 

6 This court certified its decision to grant the amendment for purposes of RAP 2.3(b)( 4). Appendix Rat 2-3. Numrich 
has argued both to this court and to the Supreme Court Commissioner that-despite the State's interpretation of his 
argument to the contrary-the defense takes the position that the "general-specific rule" precludes the State from 
prosecuting him for both first- and second-degree manslaughter. Appendix Q at 11-14; Hinds Deel. at i156. And the 
Supreme Court Commissioner's ruling effectively invites Numrich to seek discretionary review of this court's ruling 
(granting the amendment adding rrrsit-a,egr,ee manslaughter), which could then be consolidated with his motion for 
discretionary review of Judge Chun's denial of his motion to dismiss the count of second-degree manslaughter. 
Appendbc S at 2. 

7 The State did argue in its answer to Numrich's motion for discretionary review that the amendment to add first-degree 
manslaughter would make discretionary review inappropriate under RAP 2.3(b )( 4). Appendix I at 18-19. As discussed 
above, however, this was merely a part of a much larger State's argument as to why discretionary review was 
inappropriate. Id. at 5-20. As part of this, the State specifically and explicitly argued that----even if the State did not 
amend to add fast-degree manslaughter charges-review would still be inappropriate under RAP 2.3(b )( 4). Id. at 16-19. 
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1 and fees. But, as the examples above illustrate, the actual decision of the Supreme Court- and the 

2 basis for it- may very well establish that the amendment did not actually have any such effect. 

3 And, if that were the case, there would be no basis to impose terms. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

IV. CONCLUSION 

For the reasons outlined above, this court should grant the State 's motion for 

reconsideration. 

DATED this 13th day of November, 2018. 

DANIEL T. SA TTERBERG 
King County Prosecuting Attorney 

By:_f~_i½L __ ~_"_ 
Patrick Hinds, WSBA #34049 
Eileen Alexander, WSBA # 45636 
Deputy Prosecuting Attorneys 
Attorneys for Plaintiff 
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E-FILED 

CASE #: 18-1-00255-5 SEA 

IN THE SUPERIOR COURT OF WASHINGTON 
FOR KING COUNTY 

THE STATE OF WASHINGTON, 
CASE NO. 18-1-00255-5 SEA 

Plaintiff, 

V. DEFENDANT'S FEE PETITION 

PHILLIP NUMRICH, 

Defendant. 

On November 1, 2018, after considering the parties' briefing and oral argwncnt in this 

matter, the Couii entered its Order on Motion to Amend. In that Order, the Court directed the 

State of Washington to pay terms to the defendant, Phillip Numrich, "measured in the attorneys' 

fees for the defense work on the discretionary appeal to this point." Order at 2. The CoUii also 

directed the defense to file a fee petition within 14 days of the entry of the Order. 

On November 13, 2018, the State submitted a motion for reconsideration of the 

sanctions issue. The defense will not submit any response to the State's motion, unless directed 

to do so by this Comt. See King County Local Civil Rule 59(b).1 

1 As a general matter, the criminal rules do not allow for a motion for reconsideration. However, the 
defense assumes that the State may be relying upon the civil rules in this instance. See generally CrR 
8.2 (citing CR 7(b)). In any event, the State ' s motion should be denied. First, the defense has already 
demonstrated that the State' s conduct during the litigation of these matters was extraordinary and has 
resulted in an incredible duplication of work. Second, the State has failed to demonstrate that 
reconsideration is warranted under CR 59(a). Third, due to the State's litigation tactics, a Commissioner 
of the Washington Supreme Court has deferred any ruling on the Defendant's pending Motion for 
Discretionary Review. In fact, given these recent developments, it is now clear that the Court should 
deny the State's belated motion to amend. This Court retains authority to deny the amendment even if 
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Accordingly, Defendant Numrich hereby submits this petition for attorneys' fees. This 

Petition is supported by the proceedings previously had herein and the attached Declaration of 

Cooper Offenbecher. 

RESPECTFULLY SUBMITTED this 1 1h day of November, 2018. 

TO MA YBROWN, WSBA #18557 
COOPER OFFENBECHER, WSBA #40690 
Attorneys for Defendant 

it might conclude that the Defendant was not "substantially prejudiced" within the meaning of CrR 
2.l(d). See, e.g., State v. Lamb, 175 Wn.2d 121 , 130-32 (2012) (trial court has wide discretion when 
considering a State's motion to amend - and the Court can deny the motion even if there is an absence 
of prejudice). 
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DECLARATION OF COOPER OFFENBECHER 

I, Cooper Offenbecher, do hereby declare: 

I. Along with my partner Todd Maybrown, I have been representing Phillip 

Numrich in the above-referenced matter. 

2. On October 31 , 2018 the parties appeared before this Court on the State' s Motion 

to Amend to add a charge of Manslaughter in the First Degree. The defense strenuously 

objected given the extensive litigation that had occurred over the prior several months regarding 

the propriety of the Manslaughter in the Second Degree charge, including interlocutory 

proceedings that had been initiated in the Washington Supreme Court. During all of these 

proceedings, the State had never mentioned such a proposed amendment. On November 1, the 

Court granted the State's motion. However, noting that this was "a highly unusual case," the 

Court issued terms against the State and awarded Mr. Numrich attorney fees for work our office 

had performed on the Motion for Discretionary Review up to the point of the November I 

Order. 

3. Mr. Maybrown's hourly rate for all work on this matter is $600. Mr. Maybrown 

graduated from the University of Michigan Law School in 1988. He then worked for two years 

as a law clerk for then-Chief Judge Barbara Rothstein of the District Court for the Western 

District of Washington. :Mr. Maybrown was admitted to the Washington State Bar in 1990 and 

entered private practice that same year. He is also admitted to the bars of the United States 

Supreme Court, the Ninth Circuit Court of Appeals, the Sixth Circuit Court of Appeals, the 

United States District Court for the Western District of Washington, the United States District 

Court for the Eastern District of Washington, United States District Court for the District of 

Alaska, the United States District Court for the Eastern District of Michigan, the United States 

DEFENDANT'S FEE PETITION - 3 
Allen, Hansen, Ma)·hrown & 

OfTenbecher, P.S. 
600 Uni vcrsity Street. Suite 3020 

Stouttle, Wushingtnn 98101 
(206) 447-968 I 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 297

57165569 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

District Court for Montana, the United States District Court for the Southern District of New 

York, and the United States District Court for Idaho. Mr. May brown is a past president of the 

Washington Association of Criminal Defense Lawyers ("WACDL") and a recipient of the 

William 0. Douglas award, WACDL's highest honor. Mr. Maybrown has been qualified as an 

expert witness to testify on criminal defense matters in numerous cases. 

4. My hourly rate for all work on this matter is $400. l was admitted to the 

Washington State Dar in 2008 after graduating from the University of Washington School of 

Law. I am also admitted to practice in the United States District Court for the Western District 

of Washington and the United States Supreme Court. Between 2008 and 2010, I was a trial 

attorney with The Defender Association ("TOA"). In 2010, I joined Allen, Hansen & 

May brown as an associate attorney. I became a partner in the firm in 2015. 

5. It is my belief that the hourly rates that Mr. May brown and I have charged on 

this matter are fair and reasonable for litigation attorneys in Seattle with our experience and 

background. See generally RPC 1.5. 

6. In reviewing our billing records, our firm has incurred the following fees and 

costs on the Motion for Discretionary Review in the Supreme Court through the end of the day 

on October 31, 20182
: 

Date Attorne~ Time Rate Total --

9/6/2018 co 0.9 $400 $360 

9/20/2018 co 0.2 $400 $80 

9/2 1/2018 co 0.2 $400 $80 

9/25/2018 TM 4 .0 $600 $2,400 

9/26/2018 TM 7. l $600 $4,260 

2 Narrative time entries constitute work product and are not being incl~1ded given that this case 
is in the middle of active litigation. 
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9/27/2018 co 7.5 $400 $3,000 

9/27/2018 TM .9 $600 $540 

9/28/2018 co 1.7 $400 $680 

10/19/18 co .3 $400 $120 

10/28/2018 co 1.5 $400 $600 

10/29/2018 co 8.5 $400 $3,400 

10/30/2018 co 1.5 $400 $600 

10/30/3018 TM .8 $600 $480 

Total 35.1 $] 6,600.00 

These fees have been billed solely for work on the discretionary appeal to the Washington 

Supreme Court before November 1, 2018 and for work on no other matters. As such, these are 

the fees "for the defense for work on the discretionary appeal to L November I, 2018 j." 

7. On November 1, 2018, the parties appeared by phone and argued to the Supreme 

Couit Commissioner regarding the Motion for Discretionary Review. The Commissioner had 

reviewed this Court' s October 31 Order certifying the Order on Motion to Amend, and posed 

numerous questions to the parties about the procedural status of this newly presented ce1tified 

Order. 

8. Thereafter, the Commissioner entered an order on November 5. See Appendix 

A. The Order recognized this Court's certification of the Order on Motion to Amend. However, 

the Commissioner noted: 

but that alone does not get the order before this court for consideration. If Mr. 
Numrich wishes to seek discretionary review of the newly entered order, he must 
timely file a separate notice for discretionary review and then a separate motion 
for discretionary review, see RAP 2.1 ( a)(2) and RAP 2.3, and if he also seeks 
review in this court, he must file a related statement of grounds for direct review. 
RAP 4.2(b). Even if Mr. Numrich files these pleadings, the State is entitled to 
respond. RAP l 7.4(e). If the new matter is properly brought before this court, 
a determination can be made whether to consolidate the motions and statements 
of ground for direct review or consider them together as companions. 
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Id. at 2. In light of the additional procedural steps outlined, the Commissioner deferred action 

on the instant motion for discretionary review. See id. 

9. Given the Commissioner's ruling, it is apparent that Mr. Numrich will literally 

need to start all over again to perfect the newly certified issue of the Order to Amend. This will 

include filing a Notice of Discretionary Review, payment of an additional filing fee, drafting 

an additional motion for discretionary review, drafting an additional statement of grounds for 

direct review, reply briefing, submitting relevant portions of the record, and appearing for 

another oral argument on this matter. Only then can Mr. Numrich petition to have the two 

matters considered - and perhaps consolidated for consideration - during the discretionary 

review process. 

10. Due to the State's litigation tactics, the discretionary review process will be 

further delayed. In addition, Mr. Numrich and his attorneys will now be forced to complete an 

incredible amount of duplicative work. And all of it was created because the State waited until 

the 11th hour in the appellate process - months after Judge Chun had certified the issue for 

interlocutory review, and after the defense had completed lengthy briefing in support of the 

motion for discretionary review - to notify the defense and Court that it intended to add a charge 

of Manslaughter in the First Degree. None of this duplication would have been necessary if the 

State had provided timely notice of the amendment. And none of this will be necessary if the 

Comt exercises its discretion to deny the State's belated motion to amend. 

11. In light of the Commissioner's ruling that this Court's Order to Amend cannot 

simply be added to the existing Motion for Discretionary Review and that Mr. Numrich must 

file a second Notice of Discretionary Review, the defense also petitions for the following: the 
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$292.49 filing fee for initiating the first Motion for Discretionary review; and work on 11/1 

related to the oral argument:3 

Date Attornei Time Rate Total 

1 l/l/18 co 2.2 $400 $880 

11/1/18 TM .8 $600 $480 
Total 3 $1360.00 

12. Accordingly, Mr. Nwnrich respectfully submits a fee petition for the total 

amount of: $18,252.49. 

I DECLARE UNDER PENAL TY OF PERJURY UNDER THE LAWS OF THE STATE OF 
WASHINGTON THAT THE FOREGOING IS TRUE AND A CC URA T E TO THE BEST OF 
MY KNOWLEDGE. 

DATED at Seattle, Washin1,,,rton, this \)~of November 15, 2018. 

~-Cooper Offenbecher, WSBA #40690 

I certify uo. der pe}inalf perjury under the 
laws of the State of 

0

!).gton that on thia 
date I sent by mail / in.ail messenger 11 copy 
of the doc~ment E w c. h thil ~ rtificatc i.a 
&£mod to ( l) oal -Se ACM c 

~0:fn t-k l:::had "- ~ ~,-{ee,r MeAti,,~d('./' 

Dated:. ll~ 
c;&;j2 •--d 

33 This Court's 11 / 1 Order contemplated that the newly certified issue could simply be added to the 
existing Motion for Discretionary Review. During oral argument on 11/1, undersigned counsel argued 
to the Commissioner that it was within his purview to do exactly that, so as to avoid an entire second set 
of Motion for Discretionary Review procedures. I lowever, in light of the Commissioner's ruling, it is 
now apparent that Mr. Numrich will have to initiate, fully perfect and brief two separate Motions for 
Direct Discretionary Review. Accordingly, Mr. Numrich should be entitled to recoup fees for the entire 
initial process, which would include t ime spent on preparation and argument on November I, 2018, and 
the initial filing fee. 
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VlLED 
NOV O 5 2018(~f 

WASHINGTON STATE 
SUPREME COURT 

IN THE SUPREME COURT OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

V. 

PHILLIP SCOTT NUMRICH, 

Petitioner. 

No. 9 6 3 6 5 - 7 

RULING 

Phillip Numrich seeks direct discretionary review of a King County Superior 

Court ruling denying his motion to dismiss a charge of second degree manslaughter. He 

is also charged with criminal violation of the Washington Industrial Safety and Health 

Act (WISHA). RCW 49.17.190. Both charges arise from a workplace accident that 

killed a worker inside a trench dug by Mr. Numrich's company. Mr. Numrich argues 

that RCW 49 .17 .190 is more specific than the second degree manslaughter statute, 

RCW 9A.32.070, for a case of this nature, and therefore he may not be charged with 

both the WISHA violation and second degree manslaughter. Mr. Numrich filed both a 

statement of grounds for direct review and a motion for discretionary review. The State 

opposes both direct and discretionary review. 

This matter was set for oral argument (by way of teleconference) before me on 

November 1, 2018. Thirty minutes before argument, I received an email conveying to 

me a copy of an order by the superior court entered earlier that day, granting the State's 
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motion to amend the infom1ation to add a single count of first degree manslaughter. I 

first viewed the newly entered order 15 minutes before oral argument. During oral 

argument, I asked both parties how the order granting the motion to amend affects 

review of the pending motion for discretionary review. Both parties had little to say 

about how to proceed in light of the new order but indicated their willingness to 

cooperate going forward. After argument, I consulted with the clerk of this court. 

It is not possible to decide the pending motion for discretionary review until 

matters are settled with the related order authorizing amendment of the information. 

The superior court certified the order granting the motion to amend for immediate 

review together with the pending motion for discretionary review, see RAP 2.3(b)(4), 

but that alone does not get the order before this court for consideration. If Mr. Numrich 

wishes to seek discretionary review of the newly entered order, he must timely file a 

separate notice for discretionaty review and then a separate motion for discretionary 

review, see RAP 2.l(a)(2) and RAP 2.3, and if he also seeks review in this court, he 

must file a related statement of grounds for direct review. RAP 4.2(b). Even if 

Mr. Numrich files these pleadings, the State is entitled to respond. RAP 17.4( e ). If the 

new matter is properly brought before this court, a determination can be made whether 

to consolidate the motions and statements of grounds for direct review or consider them 

together as companions. 

In light of the foregoing, action on the instant motion for direct discretionary 

review is deferred until further notice. 

November 5, 2018 
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KING COUNTY 
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IN THE SUPERIOR COURT OF WASHINGTON 
FOR KING COUNTY 
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Plaintiff, 

V. 

NO. 18-1-00255-5 SEA 
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I. INTRODUCTION 

2 The State' s conduct in this case ha<., resulted in an incredible amount of duplicative and 

3 unnecessary work. According to the State' s recent declaration, it believed from the outset of this 

4 litigation that Manslaughter in the First Degree would ultimately be an appropriate charge in this 

5 case. Nevertheless, the State stayed silent as the defense ·and the Comi labored under the 

6 misimpression that the determination of the issues regarding Manslaughter in the Second Degree 

7 were determinative in this case. 

8 After months oflitigation, the day the State's brief was due in the Supreme Court, for the 

9 first time the State notified the defense that it intended to add Manslaughter in the First Degree. 

1 O The State then signaled to the Supreme Court that discretionary review would be for naught 

11 because Mr. Numrieh wou]d still face Manslaughter in the First Degree on remand. Despite this 

12 Court's effort to promptly certify and consolidate the Order on Motion to Amend to join the 

13 existing appeal, the Washington Supreme Court Commissioner has ruled that Mr. Nurnrich must 

14 completely perfect a second Motion for Direct Discretionary Review. On November 5, 2018, the 

15 Commissioner issued a ruling that deferred action on Petitioner's original Motion for Direct 

16 Discretionary Review related to the Order certified by Judge Chun in August 2018. The mling 

17 recognized this Court's November 1 certification of the Order on Motion to Amend but noted: 

18 but that alone docs not get the order before this court for consideration. If Mr. 
Numrich wishes to seek discretionary review of the newly entered order, he must 

19 timely file a separate notice for discretionary review and then a separate motion 
for discretionary review, see RAP 2.l(a)(2) and RAP 2.3, and if he also seeks 

20 review in this court, he must file a related statement of grounds for direct review. 
RAP 4.2(b). Even if Mr. Nurnrich files these pleadings, the State is entitled to 

2 1 respond. RAP l 7.4(e). lf the new matter is properly brought before this court, a 
determination can be made whether to consolidate the motions and statements 

22 of ground for direct review or consider them together as companions. 

23 
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Offenbecher Dec. App. A. Accordingly, the extra work that the defense must complete as a result 

of the State' s untimely motion to amend far exceeds what the Court and the parties contemplated 

even at the time of the Court's November I, 2018 Order awarding terms. 

This Court should deny the State's Motion to Reconsider because the State's failure to 

timely notify the defense and the Court of its intent to add Manslaughter in the First Degree has 

resulted in the defense having to complete an inordinate amount of duplicative and unnecessary 

work in a short period of time. 

II. 

broad: 

This Response is supported by the supporting Declaration of Cooper Offenbecher. 

DISCUSSION 

A. This Court Has the Inherent Power to Impose Sanctions to Control 
and Manage Its Calendar, Proceedings, and Parties 

Our Supreme Court has explained that the trial court's authority to impose sanctions is 

Various court rules allow the imposition of sanctions. E.g., CR 11 , 26(g); CrR 
4.7(h)(7). Sanctions, including attomcy fees, may also be imposed under 
the court's inherent equitable powers to manage its own proceedings. In re Recall 
of Pearsall-Stipek, 136 Wash.2d 255, 266-67, 961 P.2d 343 (1998). Moreover, 
where the court's inherent power is concerned, "'[w]e are at liberty to set the 
boundaries of the exercise of that power." Id. at 267 n. 6, 961 P.2d 343. Trial 
courts have the inherent authority to control and manage their calendars, 
proceedings, and parties. See Cowles Puh'g Co. v. Murphy, 96 Wash.2d 584, 588, 
637 P.2d 966 (1981). 

State v. Gassman, 175 Wn.2d 208, 210--11 (2012). 

A finding of bad faith is sufficient, but not necessary for the imposition of attorney fees: 

"appellate courts have upheld sanctions where an examination of the record establishes that the 

court found some conduct equivalent to bad faith." Id at 211 (citing in re Recall of Pearsall-

Stipek, 136 Wn.2d 255, 266--67 (1998). See, Gassman, 175 Wn.2d at 209 ("we will uphold 

sanctions if we can infer bad faith from the record before us"). 
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B. This Court Should Find that the State's Conduct was Tantamount 
to Bad Faith Because the State's Belated Motion to Amend Is 
Inexplicable Given the Circumstances of this Case and the Timing 
of the Motion, and Can Only be Seen as an Intentional Effort to 
Prejudice the Defendant's Right to Seek Lawful Appellate Review 

4 This Court's Order on Motion to Amend was based on lhe belief that the State "was candid 

5 with the Court in admitting that he did not consider the amendment until very late in the pending 

6 appellate process." Order on Motion to Amend at 1. But that finding is at odds with the State's 

7 recent declaration, in which the State explains that the Manslaughter First Degree charge was 

8 always a "hold back" charge that it had been aware of since before the case was originally filed: 

9 Based on the information uncovered during the reopened investigation, I and other 
KCPAO DPAs believed that there was probable cause to charge the defendant 

10 with either/both Manslaughter in the First Degree and Manslaughter in the Second 
Degree. 

11 

12 
* * * 

It was decided to initially file Manslaughter in the Second Degree charges and to 
13 reserve the decision on whether amend to Manslaughter in the First Degree or to 

add Manslaughter in the First Degree as a charge in the alternative until the time 
14 of trial or until the running of the Statute of Limitations, whichever came first. 

15 Declaration of Patrick Hinds at 2. 

16 Inexplicably, though, the State did not tell the defonse about the potential holdback despite 

17 months of costly and time consuming litigation: 

18 

19 

20 

21 

22 

23 

• On April 30, the defense filed its Motion to Dismiss Count 1 
(Manslaughter) and Memorandum of Authorities in Support Thereof, 
along with a supporting declaration of counsel with appendices. See Sub. 
19-20 (Motion; Declaration). 

• Due to the complexity of the issues involved and the nature of the case 
the parties requested "pre-assignment of the case for pretrial 
management." Sub. 22 (4/30/18 Order on Case Scheduling Hearing); 
Sub. 25 (5/ 11 / 18 Order Setting Briefing Schedule)("the parties' joint 
motion for pre-assignment of this case for pre-ttial management in light 
of the defendant's motion to dismiss Count 1 "). 
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Id. at 2. 

• Although the Chief Criminal Presiding Judge declined to pre-assign the 
case, the Court requested that the parties agree on a briefing schedule and 
coordinate with the criminal motions department to schedule a hearing 
on the motion to dismiss. Id. 

• The Court then signed a detailed three-page Order Setting Briefing 
Schedule that had been prepared by the State and agreed to by the 
defense. Id At this time, both the defense and the State acknowledged 
that each party would seek discretionary review if that patty lost the 
Motion: 

I. CURRENT & FORTHCOMING MOTIONS: 

a. Known current ~d forthcoming motions: 

i. The parties will jointly move to continue CSH. 

ji. The defendant has moved to dismiss C.ount 1 (Manslaughter in the Second 
Degree) on "general vs. specific statute" and equal protection grounds. 

b. Anticipated forthcoming motions: 

'i. At this time it is anticipated that the party that loses the above described 
motion to dismiss will likely seek discmionary review of the decision in the 
court of appeals. . 

• Thereafter, the State contacted the defense and requested an extension of 
the due date within which to file its Response from June 6 to June 13. 
The defense agreed and the Court signed an Order Amending Briefing 
Schedule prepared by the State and agreed to by the defense. Sub. 28 
(6/1/18 Order Amending Briefing Schedule). 1 

• On June 13 the State filed a 33-page Response, plus appendices. Sub. 29. 

• On June 20 the defense filed its Reply. Sub. 30. 

1 The 5/ 11118 and 6/1/ 18 briefing schedule Orders are attached to the supporting Declaration of Cooper 
Offenbecher. These Orders demonstrate the resources and attention that the pai1ies devoted to the pretrial 
management of this case. Detailed briefing schedules like those entered in this case are extremely rare in criminal 
cases King County. 
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• On July 16 the State filed an 11-page "Surresponse." Sub. 33. 

• On July 18 the defense filed a "Surreply." Sub. 34. 

• On July 23 the parties appeared for oral argument in front of Judge John 
Chun. The hearing lasted an hour and five minutes. See Sub. 35A 
(Clerk's Minutes noting hearing from I :26:56 to 2:32:04). The Court 
took the matter under advisement, later informing the parties that it was 
denying the defense motion. 

• The State prepared a detailed 10-page proposed "Order Denying 
Defendant' s Motion to Dismiss Count l ." Offenbecher Dec. App. G; 
Sub. 37. 

• The defense submitted a detailed objection to the State's proposed Order. 
Sub. 36. 

• The parties appeared in front of Judge Chun on August 23 and presented 
argument on whether this issue should be certified for discretionary 
review. See Sub. 38. The hearing lasted 22 minutes. Id. (Clerk's Minutes 
noting hearing from 1 :30:00 to 1:52:10). 

• Later on August 23, Judge Chun signed the Defendant's Order Denying 
Defendant's Motion to Dismiss Count 1 and Certifying the Issues for 
Review Pursuant to RAP 2.3(b)(4). Sub. 41. 

• Consistent with the expectations of all parties and the Court, the defense 
filed its Notice of Discretionary Review on September 14. Sub. 42. 

• On September 27, 2018 the State filed a lengthy Motion to Amend 
Conditions of Release. Sub. 47. 

• On September 28 the defense filed in the Washin!:,rton Supreme Court its 
Motion for Discretionary Review (20 pages plus appendices) and its 
Statement of Grounds for Direct Review (15 pages). 

• On October 1 the parties appeared in Criminal Presiding in 1201. Judge 
Ferguson denied the State's Motion to Amend the Conditions of Release 
and found that any violation of the conditions of release was not wil1ful. 
Sub. 47. 

Not once over these months of litigation, or during any of the preceding significant 

hearings, or in any of the hundreds of pages of filings, did the State provide notice to the defense, 
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or Criminal Presiding Judge O 'Donnell or then-Criminal Motions Judge Chun, that it was 

contemplating adding a charge of Manslaughter in the First Degree. Rather, the defense and the 

Court were misled to believe that the decision on Manslaughter in the Second Degree would be 

the dispositive decision regarding the felony homicide charge under the general specific-rule. 

C. The State's Proffered Reasons for Its Delayed Realization 
Regarding the Importance of Manslaughter in the First Degree are 
Inexplicable and Inconsistent with the Ovenvhelming Evidence 

7 The State claims that its decision to Move to Amend in mid-October was the result of some 

8 novel realization after reading the defense briefs to the Supreme Court: 

9 Due to deadlines in other cases and personal matters, I did not start writing the 
State's responsive briefing or even carefully read the defendant's Supreme Court 

10 briefing until about the evening of October 11. When I did so, two things struck 
me. First, it appeared to me that the defendant's argument that Camble only 

11 applied to first-degree manslaughter and that the Supreme Court needed to take 
direct review specifically to "clarify" that it did not apply to second-degree 

12 manslaughter was effectively a concession that the defendant's "general-specific 
rule" argument would not apply if he was charged with first-degree manslaughter. 

13 See Appendix F at 18-19; Appendix G at 6, 12. Second, it appeared to me that the 
defendant's argument that discretionary review was appropriate under RAP 

14 2.3(b)(4) largely depended on the assertion that, if he prevailed on the 
interlocutory appeal, he would not be facing a trial on a felony charge. Appendix 

15 Fat 20. 

16 Hinds Declaration 132.2 

17 The State' s proffered "realizations" do not withstand scrutiny. 

18 

19 

20 

21 

22 

23 
2 The State concedes its position was opportunistic. See id (noting that it "struck" the State that the defendant's 
argument that Gamhle "did not apply to second-degree manslaughter was effectively a concession that the 
defendant's 'general-specific rule' argume11t would not apply ifhe was charged with first-degree manslaughter"). 
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1. The State's Claim that the l)efense Raised Some Novel Argument 
about State v. Gamble for the First Time In Its Opening Briefs to 
the Washington Supreme Court is Disingenuous and Completely 
Contradicted by the Liti2ation History in this Case 

The State argues that the defense advanced arguments about State v. Gamble, 154 Wn.2d 

475 (2005), for the first time in the Washington Supreme Cou11 pleadings that caused the State to 

decide to amend to add Manslaughter in the First Degree. See Hinds Declaration at , 32. 

The State omits any mention of the significant treatment of these issues throughout the 

course of this case:1 

a. State's June 13 Response 

The State first raised the issue of Gamble in its Response brief filed on June 13. See, e.g 

State's Response to Defendant's Motion to Dismiss at 10 ("the crime of second degree 

manslaughter requires proof that the defendant had the mental statue of 'negligence' and proof that 

this mental state specifically related to the risk of death to the decedent, Gamble, 154 Wn.2d at 

468-69) (Appendix B to Hinds Declaration). See also id. at 12 (discussing Gamble). 

b. Defendant's June 20 Reply 

On June 20, the defense filed a 23-page Reply which included the following response to 

the State's argument regarding Gamble: 

Citing the decision in State v. Gamble, 154 Wn.2d 457 (2005), the State claims 
that the offense of Manslaughter in the Second Degree requires proof that the 
defendant's mental state specifically related to the risk of death. See Response at 
10-11. In Gamble, the Washington Supreme Court noted that Manslaughter in 
the First Def,rree required proof that the defendant knew ot: and disregarded, a 
risk that death might occur. Manslaughter in the Second Degree has no 

3 The following sections include lengthy block quotations from prior pleadings and hearings. The defense would 
not ordinarily include such significant quotations, in the interest of brevity. However, it is impossible to 
appropriately respond to the State's claim that these issues were never discussed - or were discussed in passing in 
a single footnote - without looking at the actual significant treatment these issues received. Mere citations or page 
references do not do justice to the amount of time that was devoted by the parties to discussing the defendant's 
argument regarding Gamble's inapplicability to Manslaughter in the Second Degree. 
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affirmative requirement that the defendant be aware of the risk of death. To date, 
there is no reported decision which provides that this same analysis applies in the 
negligence context. For, to prove criminal negligence, there is no need to prove 
that the defendant had any awareness of the risk in question. 

Defendant's Reply in Support of Motion to Dismiss Count 1 (Manslaughter) at 4, n. l (Appendix 

C to Hinds Declaration).4 

c. State's July 16 Surresponse 

On July 16, the State filed an 11-page Surresponse that contained a lengthy response lo the 

defense argument that Gamble did not apply to Manslaughter in the Sewn<l Dei:,'Tee, including an 

explicit recof:nition qf Mr. Numrich 's position that Gamble only applied to Manslaughter in the 

First Degree: 

In his reply, Numrich asserts that Gamble applies only to 
Manslaughter in the First Degree and does not apply to Manslaughter in 
the Second Degree. Def Reply at 4 n. 1. This is incorrect. As an initial matter, 
the language used in Gamble itself establishes that it applies to both first- and 
second- degree manslaughter. In relevant part, the Gamble Court stated: 

[Mlanslaughter does require proof of a mental element vis-a-vis 
the kilting. See RCW 9A.32.060(l)(a) (recklessness); see also 
RCW 9A.32.070(1) (criminal negligence). 

154 Wn.2d at 469 (emphasis in original). In this context, the Court would not 
have referred to both the "recklessness" (the level of mens rea for first-degree 
manslaughter) and "criminal negligence" (the level of mens rea for second 
degree manslaughter) unless it intended its holding to apply to both. Moreover, 
Washington State Supreme Court Committee on Jury Instructions has read the 
logic of Gamble as applying equally to second-degree manslaughter. In its 

4 The State conceded during oral argument to this Court on October 3 1 that it understood the defense argument 
regarding the inapplicability of Gamble to second degree manslaughter as early as when the defense filed its Reply 
brief in Superior Cou1t on June 20: 

The defense' s argument, which was not raised until its reply, and then only I believe only in 
a footnote, is that Gamble, which the State is sort of relying on in making that argument, only 
applies to manslaughter in the first degree. So it's not until that point in time that it's- up until 
that point in time the State has the- the-I guess the thought or the- the- is sort of 
considering, as it always does, what charges will we bring for trial. 

Transcript of I 0/31 /18 Hearing on Motion to Amend at 5 (Appendix Q to Hinds Declaration). The State's current 
filings omit this acknowledgment. 
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Comments on both WPIC 10.04 ("Criminal Negligence-Definition") and 
WPIC 28.06 ("Manslaughter-Secom! Degree-Criminal Negligence
Elements"), the Committee indicated that, under Gamble, in the context of a 
charge of second-degree manslaughter, the definition of "criminal negligence" 
given to the jury must specify that the object of the defendant's mens rea was 
the risk that death would occur. 2016 Comment to WPIC 10.04; Comment to 
WPIC 28.06 

Finally, despite Numrich's claim to the contrary, there are cases 
subsequent to Gamble that have specifically held-in the second-degree 
manslaughter context-that the object of the mens rea of the crime was the 
risk that the victim might die. The clearest case on point is State v. Latham, 183 
Wn. App. 390, 335 P.3d 960 (2014), which Numrich himself cites in his reply. 
Numrich cites Latham for the proposition that "a person may act with criminal 
negligence even if she is unaware that there is a substantial rick that a homicide 
may occur." Def. Reply at 4. However, that is precise]y the opposite of what the 
case actually held in the context of a second-degree manslaughter charge. In 
l,atham, the defendant argued that Nevada's crime of voluntary manslaughter 
was not legally comparable to Washington's crime of second-degree 
manslaughter because the mens rea elements of the two crimes were different. 
183 Wn. App. at 405. In agreeing with the defendant, the coUI1 explicitly stated: 

Henderson 's logic leads us to hold that to prove criminal 
negligence in a manslaughter case, the State must prove that a 
defendant failed to be aware of a substantial risk of homicide, 
rather than a wrongful act, may occur. 

State v. Latham, 183 Wash. App. 390, 406, 335 P.3d 960,969 (2014)(cmphasis 
in original). 

State's Surresponse to Defendant's Motion to Dismiss Count 1 at 9-10 (Otlenbecher Dec. App. 

D.)(emphasis supplied). 

d. Defendant's Ju]y 18 Surreply 

Two days, later, the defendant filed a 7-page Surreply that contained further extensive 

discussion of the applicability of Gamble: 

Citing State v. Gamble, 154 Wn.2d 457, 468-69 (2005) and State v. Latham, 183 
Wu.App. 390, 406 (2014), the State notes that in a manslaughter case, the State 
must prove that a defendant failed to be aware of a substantial risk that a homicide 
occur. Surrcsponsc at 10 (quoting Latham, 183 Wn.App. at 406). The State's 
discussion of this point, and characterization of it as "proof of the defendant's 
mental state vis-a-vis the death of the victim" (State's Sun-esponse at 9) gives off 
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the impression that there is some higher burden - even a knowledge requirement 
- placed on the State in a manslaughter prosecution. But the critical word in the 
negligence definition in the context of a manslaughter case is that the defendant 
"failetl to be aware" of the risk that a death would occur. 'Ibis is not a heightened 
requirement or an additional element. It is simply an absence of knowledge. The 
"defendant's mental state vis-a-vis the death of the victim" - as the State puts it 
is 11ot/1i11g.5 The critical question under the general/specific rule is not whether 
the elements are different, but whether they are concurrent - i.e., whether it is 
possible to violate the more specific statute, without violating the manslaughter 
statute. 

Defendant' s Surreply Re Motion to Dismiss at 7 (Offenbecher Dec. App. E)(emphasis in original). 

e. July 19 Hearing on Motion to Dismiss In Front of Judge Chun 

Then at the July 19 hearing in front of Judge Chun on the Defendant's Motion to Dismiss, 

the issues surrounding Gamble and its applicability to Manslaughter in the First Degree consumed 

a significant amount of time. Mr. Maybrown talked at length during his opening argument about 

Gamble: 

[TODD MA YBROWN] 

Their second argument, which I think is interesting and I want to talk about it now 
because there's a little bit of a challenge here, is whether there' s some additional 
overlay to negligence in manslaughter cases. And this gets us to their argument 
under Latham and Gamble. And we have to go hack in the way back machine to 
under Gamble a little bit. . . 

* * * 

So what the Supreme Court wrestled with is: Is it appropriate to send the case 
back and find the person guilty of manslaughter in the first degree? .. . So at 
least you now [sicj in cases involving manslaughter in the first degree, we 
understand that there's this additional gloss to what the requirement is. But we 
need to understand that the difference between a manslaughter in the first 
degree and a manslaughter in the second degree, and it's night and day. 

So the reason Gamble doesn't work in a manslaughter 2 case is because 
there's an absence of a mental state. You're basically responsible because 
you failed to be aware. And we know that's right if we look at Gamble because 

5 In discussing these statutes, the State now seems to concede that both statutes contain the same causation 
requirement. 
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- actually, there's a very helpful concurrence by Justice Chambers, and it 
basically answers the question here. 

Justice Chambers was talking about - and this is at the last page of Gamble, 
which in my reading is 476 going over to 477. And this is a short occurrence, 
and he says: "I write separately to say l concur in the majority." But let me 
explain what's going on here. And he says: "Under the statutory law today, 
either second lkgree manslaughter" - the charge we're talking about today - "a 
Class B felony or the much more serious charge of second degree felony murder, 
a Class A felony, may be charged for a negligent assault when the assault is in 
the death of another. 

So what hets basically saying is this discussion of-in Gamble only has to do 
with first degree manslaughter. In second degree manslaughter, there 
basically doesn ' t have to be this additional gloss that the State is now asking this 
Court to impose. And the reason Justice Chambers was at least suggesting that 
that was unfair is because it gives the prosecutor discretion to charge a much 
more serious crime, murder in the second degree, as opposed to manslaughter in 
the second degree, and that he thought was not what the legislature would have 
intended if they understood the consequences. But he makes it very clear that 
all this discussion in Gamble is very interesting, but it doesntt apply to 
manslaughter in the second degree. 

And that's why in Henderson and Latham, the other cases they cite, therets 
some dicta which suggests maybe Gamble applies in manslaughter in the 
second degree. I dontt think I could find any court that's given that 
instruction in a case. I couldn' t find one. And I don't think that I could in a 
straight face say you have to be aware of something in this situation when it's a 
failure to be aware. l don' t understand how you would do that. And that's why 
the State gets so tied up in knots. 

Transcript of 7 /19/18 Hearing at 13-16 (Offenbecher Dec. App. F)( emphasis supplied). In total, 

Mr. Maybrown spent three full transcript pages arguing about why Gamble did not apply to 

Manslaughter in the Second Degree. 

Then, counsel for the State Mr. Hinds spent more than two transcript pages talking about 

Gamble and responding to Mr. Maybrown's argument about the inapplicability of Gamble to 

Manslaughter in the Second Degree: 

[PA TRICK IIINDS] 
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Let's talk about Gamble. Gamble analyzed manslaughter in the first degree 
and found that the recklessness - the mens rea of recklessness had to be 

2 specifically about the risk of death to the victim. Mr. Maybrown doesn't 
believe that Gamble applies to manslaughter in the second degree, and he's 

3 entitled to his opinion. He points to the concurrence of Justice Chambers who 
apparently doesn' t believe that Gamble applies to manslaughter in the second 

4 degree, and Justice Chambers is obviously entitled to his opinion. But those 
opinions <lon' t trump the clear case law and other evidence to the contrary that 

5 says that Gamble does apply to manslaughter in the second degree. 

6 The State talks about this in its briefing. The first is that in Gamble itself, when 
the court announces this rule, it refers to both the mens rea of recklessness and 

7 the mens rea of negligence. It specifically cites to both of them in conjunction 
with the language of its holding. There would be no reason for the court to do 

8 that if they didn' t intend to clearly convey that it applied to both. 

9 Second, the committee - the Washington State Supreme Court committee on 
pattern instructions clearly interprets Gamble as applying to manslaughter in the 

10 second degree. It's clear from reading their notes in the comments. It's clear 
from the definition o[ criminal negligence and the definition for manslaughter 

11 in the second degree that they interpret Gamble as holding that the mens rea is 
not just about a generalized bad act or wrongful act. Jt has to be about the death 

12 of the decedent. 

13 And in the Latham case, that is the point of the court's ruling. That is how they 
arrive at the det:ision they do. It's not dicta. In Latham, in that portion of the 

14 decision the court was analyzing a Nevada statute and deciding whether it was 
comparable to a Washington statute. And what the court found in finding that 

15 they weren't comparable, is that under the Nevada statute, the mens rea didn't 
have to be about the death of the decedent, it could be about some other bad act. 

16 Whereas in Washington, the mens rea for manslaughter in the second degree, 
the negligence has to be about the risk of death to the decedent, and that is the 

17 reason they found those two statutes were not comparable. 

18 Gamble clearly applies to manslaughter in the second degree. And since it 
does, those mens rea elements, the one for manslaughter in the second degree 

19 and the one for the Title 49 violation, are about different things. And in that 
case it doesn't matter that one has a higher level; that is a general statement of 

20 the law knowledge will prove negligence. Just like the intent for theft is the 
same level as the intent for murder. They're about different things, that makes 

21 them diflerent elements. And that is exactly the case here. 

22 Transcript of7/19/18 Ilearing at 27-29 (Offenbecher Dec. App. F)(emphasis supplied). 

23 The State' s pleadings omit any reference to the Gamble discussions at the 7/19/18 hearing. 
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f. State's Proposed Order Denying Defendant's Motion to Dismiss 
Countl 

On August 22 the State presented a proposed Order Denying Defendant's Motion to 

Dismiss. Offenbecher Dec. App. G; Sub 37. The proposed Order specifically discussed and 

rejected the defendant's claim that Gamble only applied to Manslaughter in the First Degree: 

Numrieh asserts that the analysis and conclusion of Gamble applies only to 
6 first-degree manslaughter and not second-degree. The State argues that it 

applies to both levels. This Court agrees with the State's analysis for the 
7 reasons set forth by the State in its briefing and at oral argument. 

8 Jdat2,n.1.6 

9 2. The State's Claim that It Did Not Appreciate Until October 2018 
Numrich's Assertion that if He Prevailed He Would Not Be Facing 

10 a Felony Charge is Unbelievable 

11 The State's second proffered "realization" that caused it to decide to file Manslaughter in 

12 the First Degree in October 2018 was that: "it appeared to me that the defendant' s argument that 

13 discretionary review was appropriate under RAP 2.3(b )( 4) largely depended on the assertion that, 

14 if he prevailed on interlocutory appeal, he would not he facing a trial on a felony charge." Hinds 

15 Declaration 1 32. But this was obvious. Of course all parties understood that "if he prevailed on 

16 interlocutory appeal, he would not be facing trial on a felony charge." It is beyond axiomatic that 

17 when Mr. Numrich moved to dismiss the Manslaughter in the Second Degree charge and the only 

18 other charge was the WISHA gross misdemeanor, if he prevailed, he would not be facing the 

19 felony charge. 

20 

21 

22 

23 
6 The Court did not sign the State's Proposed Order, but rather signed the Defendant's proposed Order Denying 
the Defendant's Motion to Dismiss Count I and Certifying the Issues for Review Pursuant lo RAP 2.3(b)(4). 
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D. The State's Claim that it Remained Silent About a Manslaughter in 
the First Degree "Hold Back'' is Confounding 

Prosecutors are never shy about telling defense attorneys about potential hold back 

charges. Prosecutors do this all the time because it persuades defendants to enter guilty pleas and 

resolve cases with less litigation risk and less expenditure ofresourecs. 

The State argues that it "only addresses potential amendment to the charges if' ( 1) the State 

is extending a plea offer; (2) the case is actually being set for trial; (3) something happens that 

brings the issue up; or (4) the defendant's attorney raises the issue. Motion to Reconsider at 7. 

The State's clear suggestion is that discussing potential amendments is somehow a rare occurrence. 

But undersigned counsel have had scores of cases with the King County Prosecutor's Office 

where, during an initial meeting with the DPA identical to the February meeting in this case, the 

prosecutor indicates that the State has the ability to add charges "X, Y, or Z." 

The State's repeated insistence that it did not mention the amendment because the case had 

not been "set for trial" glosses over the true point at which prosecutors threaten to amend charges. 

It is not the setting of trial per se but the time at which the State exposes itself to (1) litigation risk; 

and (2) expenditure of resources.7 But in this case, whether the case was "set for trial" or still at 

the "case scheduling" stage is of no moment. Everyone recognized that the parties were in full 

7 In some circumstances, this occurs at the time of trial setting. For example, as this Court well knows, in King 
County most cases are not assigned to a particular DPA at the time of filing, but rather are handled during the case 
scheduling stage by the Early Plea Unit ("EPU") prosecutor responsible for a particular class of cases (i.e. SAU or 
DV). In most of those cases, there is often little to no significant lit igation that occurs during the case scheduling 
stage. Rather, the pa1ties are negotiating without expending significant resources, which is the purpose of the EPU 
program. In such instances - which constitute the vast majority of criminal cases in King County - the setting of 
the trial date and the assignment of a trial DPA marks the time at which the State must put more time into a case 
and exposes itself to more risk. The State has an understandable interest in resolving cases without having to 
assign a trial DPA, spend time responding to motions, setting up interviews, and exposing itscl r Lo the risk of 
adverse legal rulings or verdicts. 
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litigation mode with respect to this novel legal issue. There was no negotiating occurring, because 

2 the February 2018 meeting between counsel had been fruitless. 

3 This is one of those circumstances where the "setting of the trial date" is not the tipping 

4 point. First, this case was preassigned to a team of two experienced DP As: a Senior Deputy 

5 Prosecuting Attorney who has handled this case since pre-filing, and a second DPA who has also 

6 appeared for the State at every substantive hearing. Second, the State was forced to litigate a legal 

7 issue that absorbed substantial resources and would have resulted in the dismissal of the most 

8 serious charge if successful. 

9 Any reasonable, objective observer would conclude that the State would have notified the 

10 defense of its Manslaughter in the First Degree "hold back" before: devoting the substantial 

11 resources of these two DP As to this matter; engaging in months of litigation, involving countless 

12 hours of research and writing, hundreds of pages of pleadings; accepting the risk of the dismissal 

13 of the most serious count; and facing a likely interlocutory appeal. 

14 The State repeatedly asserts that " the defense had never asked the State whether it was 

15 considering amending charges for trial." Motion to Reconsider at 6. But the State misses the forest 

16 for the trees. The entire gravamen of the defense's position - articulated to the State dming the 

1 7 February meeting and over the next several months of litigation - was that the State had grossly 

18 overcharged this case. Indeed, even the topics identified by the State on page 2 of the Hinds 

19 Declaration as being discussed at the February 2018 meeting between counsel- i.e., (1) why the 

20 State had filed criminal charges; (2) why the State had filed a felony charge; (3) why the State had 

21 filed charges against the defendant as an individual - reflect an implied a<:sumption by the defense 

22 that this case was overcharged, both lega11y and equitably. The defense believed that the WISHA 

23 misdemeanor crime was the applicable statute. The Manslaughter in the Second Degree charge 
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represented lhe first time in Washington history that an employer had ever been charged with a 

felony homicide crime for a workplace safety accident. As such, the idea of a further extraordinary 

amendment lo Manslaughter in the First Degree - a Class A Felony with a standard sentencing 

range of 6.5 to 8.5 years-was not even on counsel's radar.8 Implied in counsel's plea to the State 

lo consider a lesser charge was the obvious - please tell me if you are considering yet an even 

more serious felony homicide churge.9 

E. The State's Actions Have Resulted in the Defense Having to 
Complete Double the Work to Perfect these Issues in the Supreme 
Court 

The State argues that it is possible that lhe Supreme Court's decision will establish that the 

motion to amend "did not have any real impact on the motion for discretionary review." Motion 

to Reconsider at 10. The State argues that on one hand, the Supreme Court could grant review on 

the question of the application of the general-specific rule to both first and second degree 

manslaughter, or on the other hand, the Supreme Court could deny discretionary review. Id But 

the State's position ignores the fact lhat in order to get these issues in front of the Supreme Court 

Commissioner, the defense must perfect an entire second Motion for Direct Discretionary Review, 

including filing a second Notice of Discretionary Review, paying a second filing fee, filing a 

second Motion for Discretionary Review (20 page limit), filing a second Statement of Grounds for 

k Notably, despite the State's claim that the "information" supporting probable cause for Manslaughter in the First 
Degree was "contained in the Certification for Determination of Probable Cause and other discovery materials in 
this ca<;e," (Hinds Declarntion at 2) the Certification very clearly states "there is probable cause Lo helieve that 
Phillip Numrich committed the crime of Manslaughter in the Second Degree ... There is also prohable cause to 
believe that Phillip Numrich committed the crime of Violation of Labor Safety Regulation with Death Resulting." 
Certification for Determination of Probable Cause at 5 (Sub. I). There is no mention of first degree manslaughter 
or the elements thereof. 

9 Undersigned counsel have rarely - if ever - sua sponte asked a prosecutor whether there are any other more 
serious charges lhal the State might add. Although prosecutors frequently threaten to add additional charges, it is 
not generally prudent strategy to suggest the possibility or existence of additional charges by volunteering the 
question. 
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2 

3 

Direct Review (15 page limit), requesting and preparing for a second oral argument, and attending 

to the preparation and ancillary issues that accompany any big litigation project. Completing these 

formal appellate filings which require specific procedural and formatting nuances, including 

4 tables of contents and authorities - is no small undertaking. 

5 Whether the Supreme Court accepts both ce11ified issues or not, the defense still must 

6 complete double the work. If the State had signaled its amendment at an earlier point, these matters 

7 could have been consolidated for certification by Judge Chun, and the defense could have 

8 proceeded with a single Motion for Direct Discretionary Review. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

F. This Court's Decision to Award Sanctions in the Form of Attorney 
Fees Was Warranted and Far From an Abuse of Discretion. 

"Sanctions decisions are reviewed for abuse of discretion. A trial court abuses its 

discretion when its decision is manifestly unrea<;onahle or based on untenable grounds. Gassman, 

175 Wn.2d at 210 (citing Wu.sh. State Physicians Ins. Exch. & Ass'n v. Fisons Corp. , 122 Wn.2d 

299, 338 (1993)). This Court has not abused its discretion. 

Gassman, relied on by the State, is a very different case than the Numrich case. In 

Gassman, the trial court imposed attorney fees on the State when, on the day of trial , the State 

moved to amend the information to allege the crimes had taken place on April 17, 2008. Id at 

210. Defense counsel objected on the ground that they had prepared alibi defenses for April 15, 

2008. Id. But the only party whose attorney fee award was before the Court on appeal 

conceded that he had failed to file a notice of an alibi defense, although required 
to do so. He also conceded that he was aware of a possible change of date as a 
cocounsel had alerted him several days before the State moved to amend. Partovi 
further conceded that the "on or about" language relating to April 15 was sufficient 
to include April 17 for the purpose of notice. Finally, Partovi represented to this 
court that he did not request or need a continuance in response to the motion to 
amend 
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Id. at 212-13. Given counsel's concessions, the Court could not "infer any conduct 

2 tantamount to bad faith in the record before [it] to support the court's sanction." Id 

3 Here, the State misled the defense and the Court into believing that this extensive litigation 

4 would resolve the issues regarding the applicability of the general-specific statute to the 

5 Manslaughter in the Second Degree charge. Apparently, however, the State had inLended from the 

6 outset that Manslaughter in the First Degree would be an appropriate charge if the case proceeded 

7 to trial. The State did not notify the defense or the Court of this intention until the Superior Court 

8 litigation had concluded - and then the State used the intended amendment to dissuade the 

9 Supreme Court from accepting review. The State's Amendment was done in a time and manner 

IO such that it would improperly influence the appellate court. The State's subsequent explanations 

11 are entirely unavailing - the State knew full well that the defense would argue Gamhle did not 

12 apply to second degree manslaughter because the parties had actively litigated that very issue over 

13 a period of months. 

14 The State's conduct has required the defense to perfect a second Motion for Discretionary 

15 Review and it substantially prejudices and delays Mr. Numrich' s right to seek lawful appellate 

16 review as intended by the Supe1ior Court. The defense recognizes that attorney fees are rarely 

17 granted in a criminal case. But this Motion to Amend is entirely different. This Motion to Amend 

18 involves conduct tantamount to bad faith in light of the litigation history and the timing and manner 

19 in which the Motion to Amend was made. Accordingly, fees are warranted. 

20 

21 

22 

23 
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2 III. CONCLUSION 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
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For the foregoing reasons, and in the interests of justice, the Court should deny the Motion 

to Reconsider Sanctions. 

DATED this 30th day of November, 2018. 

COOPER OFFENBECHER, WSBA #40690 
TODD MAYBROWN, WSBA #I 8557 
Attorneys for Defendant 

I cerrlfy tho I on the 30'' day of November, 
201H, ·1 caused a true and correcl copy of 
this document lo i,., served on Or A Patrick 
Hinds by E-Scrvirc and Em nil (lo be s.,nt 
by attorney Cooper 0ffenbechcr). 
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NO. 18-1-00255-5 SEA 

DEFENDANT'S MOTION TO DISMISS 
PURSUANT TO CrR 8.3(b), OR 

11 PHILLIP SCOTT NUMRICH, 
AL TERNA TIVEL Y TO RECONSIDER 
ORDER ON MOTION TO AMEND 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Defendant. 

I. INTRODUCTION 

The State has materially misled the Court and the defense throughout these proceedings 

resulting in an enormous waste of time and resources, as well as prejudice to the substantial rights 

of Mr. Numrich. 

According to the recent declaration by the State, the State believed from the outset of this 

litigation that there was a basis to charge Mr. Numrich with Manslaughter in the First Degree and 

it was prepared to charge Mr. Numrich with Manslaughter in the First Dei,rree if Mr. Numrich 

pressed the case to trial. Despite th.is belief, the State remained silent through six months of 

complex litigation while this Court, Mr. Numrich, and his attorneys lahored under the apparently 

false belief that a decision from this Court or a higher Court on the application of the general-
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1 specific rule to the Manslaughter in the Second Degree charge in this case would resolve the 

2 question of the propriety of a felony homicide charge. Apparently, unbeknownst to the defense 

3 and the Court, all the while the State was prepared to later add a charge of Manslaughter in the 

4 First Degree if the ca<:e actually proceeded to trial. 

5 Further, the State continues to mislead the Court regarding the procedural history of this 

6 case. The State' s recent declaration claims that it did not recognize the defendant's argument 

7 regarding the inapplicability of State v. Gamhie, 154 Wn.2d 457 (2005) until mid-October when 

8 it read the defendant's opening briefs to the Supreme Court. Hinds Declaration 1 32. This is false. 

9 The parties extensively addressed the Gamhle issue throughout the course of this litigation 

IO in: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

1. 

2. 

3. 

4. 

5. 

The State's June 13 Response; 

The defense's June 20 Reply ("In Gamble, the Washington Supreme Court noted 
that Manslaughter in the First Degree required proof that the defendant knew 01: 
and disregarded, a risk that death might occur. Manslaughter in the Second Degree 
has no affirmative requirement that the defendant be aware of the risk of death. To 
date, there is no reported decision which provides that this same analysis applies in 
the negligence context"). Id. at 4, n.1. 

The State's July 16 Surresponse ("In his reply, Numrich asserts that Gamble 
applies only to Manslaughter in the First Degree and does not apply to 
Manslaughter in the Second Degree"). id. at 9-10. 

The defense's July 18 Surreply ("citing State v. Gamble, 154 Wn.2d 457, 468-69 
(2005) and State v. latham, 183 Wn.App. 390, 406 (2014), the State notes that in 
a manslaughter case, the State must prove that a defendant failed to be aware of a 
substantial risk that a homicide occur ... "). id. at 7. 

The July 19 oral argument in front of Judge Chun (several pages of transcript 
devoted to the respective sides arguing about the defense' s position on Gamble, 
including: "[Senior DPA]: Let's talk about Gamble ... Mr. Mayhrown doesn't 
believe that Gambl.e applies to manslaughter in the second degree, and he's 
entitled to his opinion"). Transcript at 15-16 (emphasis added). 
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6. State's July 23 Proposed Order Denying Defendant's Motion to Dismiss Count 1 
(proposing that the Court rule: "Numrich asserts that the analysis and conclusion 
of Gamble applies only to first-degree manslaughter and not second-degree. The 
State argues that it applies to hoth levels. This Court agrees with the State's 
analysis for the reasons set forth by the State in its briefing and at oral argument"). 
Id. at 2, n. I. 

The State's pleadings omit any mention of the foregoing.' The claim that the State did not consider 

the Gamhle issue until October is flatly contradicted by the evidence. It was central to this 

litigation and cannot be used as an excuse for the belated amendment. 

The State's notification that it would move to amend to add Manslaughter in the First 

Degree - on the day its brief was due in the Supreme Court - has thrown this litigation into a 

tailspin. Despite this Court' s best intentions in promptly certifying the Order on Motion to Amend 

for consolidation with the existing appeal, Mr. Numrich now has to completely perfect a new 

Motion for Direct Discretionary Review, thereby further delaying these matters, prejudicing his 

substantial rights, and incurring additional duplicative and unnecessary costs. 

This Court should exercise its discretion to dismiss the whole case, dismiss individual 

charges, or alternatively reconsider its decision granting the Motion to Amend, as necessary to 

sanction the State for its mismanagement of this matter. 

This Motion is Supported hy ( 1) Declaration of Cooper Offenbecher in Support of 

Defendant's Response to State's Motion to Reconsider Imposition of Sanctions and Defendant's 

Motion to Dismiss Pursuant to CrR 8.3(b) and/or Reconsider Order on Motion to Amend; (2) 

Defendant' s Response to the State's Motion to Reconsider Imposition of Sanctions, (3) 

Defendant's Opposition to State's Belated Motion to File Amended Information; and (4) 

1 The foregoing are small excerpts. See generally Defendant's Response to State's Motion to Reconsider 
Imposition of Sanctions at 8-15 (providing comprehensive summary, record excerpts, and citations addressing the 
parties' extensive treatment of this issue). 
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Declaration of Todd Maybrown in Opposition to State' s Belated Motion to Amend, and the records 

and files herein. The entirety of the foregoing identified pleadings are all incorporated herein by 

reference. 

II. DISCUSSION 

A. CrR 8.3(b) Provides the Authority for the Court to Dismiss For 
Governmental Mi management 

CrR 8.3(b) provides that: 

(b) On Motion of Court. The court, in the furtherance of justice, after notice 
and hearing, may dismiss any criminal prosecution due to arbitrary action or 
governmental misconduct when there has been prejudice to the rights of the 
accused which materially affect the accused ' s right to a fair trial. The court shall 
set forth its reasons in a written order. 

A long line of appellate decisions in Washington has interpreted this rule to provide for 

dismissal of criminal charges where governmental misconduct, or even mismanagement, has 

prejudiced the defense. For example, in State v, Stephans, 47 Wn.App. 600, 603 (1987), the 

Court reasoned that dismissal is appropriate where there has been: 

a showing of some governmental misconduct or arbitrary action materially 
infringing upon a defendant' s right to a fair trial. The purpost:: of the rule is to 
ensure that, once an individual has been charged with a crime, he or she is treated 
fairly. 

And in State v. Su/grove, 19 Wn. App. 860, 863 (1978), the Court stated: 

It should be noted that governmental misconduct need not be of an evil or 
dishonest nature; simple mismanagement also falls within such a standard. 

(Emphasis supplied.) Accord State v. Dailey, 93 Wn.2d 454 (l 980). 

In State v. Brooks, 149 Wn.App. 373, 383 (2009), the court reiterated that, while CrR 

8.3(b) requires a showing of "arbitrary action or governmental misconduct," such misconduct 

"need not be of an evil or dishonest nature, simple mismanagement is enough." And in State 
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v. Michielli, 132 Wn.2d 22, 23~0 (1997), the Washington Supreme Court explained that to 

2 j ustity a dismissal under CrR 8.3: 

3 [Aj defendant must show arbitrary action or governmental misconduct. ... 
Governmental misconduct, however, "need not be of an evil or dishonest nature; 

4 simple mismanagement is sufficient." 

5 Blackwell, 120 Wn.2d at 831 , 845 P.2d 1017 (emphasis in original). 

6 Washington Courts have not been shy to impose dismissal as a sanction when the 

7 mismanagement impedes the defendant's right to a fair trial. See, e.g. , Brooks, supra (State's 

8 failure to provide timely discovery and dumping large amounts of discovery on defendant the day 

9 of trial was mismanagement which satisfied the requirements of the rule for a dismissal in that it 

10 affected the defendant's right to a speedy trial (citing State v. Michielli, 132 Wn.2d 229)); State v. 

11 Dailey, 93 Wn.2d 454,457 (1980) (afl"u-ming dismissal of prosecution, the Court explaining: "we 

12 have made it clear that 'governmental misconduct' need not be of an evil or dishonest nature, 

13 simple mismanagement is sufficient"). 

14 

15 

16 

17 

18 

19 

20 
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B. The Court Has Broad Discretion to Impose Sanctions for a Belated 
Motion to Amend 

The "trial court cannot permit amendment of the information if substantial rights of the 

defendant would be prejudiced." State v. lamb, 175 Wn.2d 121, 130 (2012) (trial court did not 

abuse discretion in denying State's motion to amend after defendant had prevailed on a pretrial 

motion); CrR 2.4(f). Moreover, the trial court has wide discretion when considering a State's 

motion to amend - and the court can deny the amendment even if there is an absence of 

p~judice. See State v. Rapozo, 114 Wu.App. 321, 322-24 (2002) (even though the amendment 

"would not have prejudiced Rapozo," the trial court did not abuse its discretion in denying State's 

motion to amend, noting "the State had ample opportumty to correct the charge before trial as 

almost two months had passed between charging and trial"). 
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As our Supreme Court explained in Michielli: 

[<l]efendant' s being forced to waive his speedy trial right is not a trivial event. This 
court, "as a matter of public policy, has chosen to establish speedy trial time lin1its 
by court rule and to provide that.failure to comply therewith requires dismissal Qf 
the charge with prejudice." State v. Duggins, 68 Wn.App. 396, 399-400, 844 P.2d 
441 (1993). The State's delay in amending the charges, coupled with the fact that 
the delay forced Defendant to waive his speedy trial right in order to prepare a 
defense, can reasonably be considered mismanagement and prejudice sufficient to 
satisfy CrR 8.3(b ). 

Michielli, 132 Wn.2d at 245 (emphasis supplied). 

The Michielli Court emphasized that dismissal was appropriate where there was no 

'Justification for the delay in amending the information": 

In this case the State expressly admits that it had all of the information and evidence 
10 necessary to file all of the charges in July 1993. Despite this, the State delayed 

bringing the most serious of those charges for months, and did so only five days 
11 (three business days) before the scheduled trial. Even though the resulting 

prejudice to Defendant's speedy trial right may not have been extreme, the State' s 
12 dealing 'vvith Defendant would appear unfair to any reasonable person. 

l3 Id at 246. See also State v. Sherman, 59 Wn.App. 763, 770, 801 P.2d 274, 277 (1990)(a±l:irming 

14 dismissal and noting that "if the State inexcusably fails to act with due diligence, and material facts 

15 are thereby not disclosed to defendant until shortly before a crucial stage in the litigation process, 

16 it is possible either a defendant's right to a speedy trial, or his right to be represented by counsel 

17 who has had sufficient opportunity to adequately prepare a material part of his defense, may be 

18 impennissibly prejudiced. Such unexcused conduct by the State cannot force a defendant to 

19 choose between these rights" )(quoting State v. Price, 94 Wn.2d 810, 814, 620 P.2d 994 

20 ( l 980))(cmphasis in Sherman). 

21 

22 

23 
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Ill. 

2 

THIS COURT SHOULD EXERCISE ITS DISCRETION TO DISMISS 
CHARGES OR RECONSIDER THE ORDER GRANTING MOTION TO 
AMEND 

3 This case began in an orderly fa,hion. A detailed briefing schedule set forth deadlines, with 

4 all parties and lhe Courl apparently working with a common understanding regarding the relevant 

5 charges, and the reality that the losing party would seek discretionary review of the obviously 

6 significant legal issue regarding the propriety of the Manslaughter in the Second Degree charge. 

7 But the State has badly mismanaged this case. Its belated Motion to Amend was vindictive 

8 gamesmanship designed to defeat the defendant's lawful right to seek appellate review, as intended 

9 by the Superior Court. The State's subsequent efforts to explain its untimely motion are unavailing 

10 and totally contradicled by the record. 

11 The State apparently believed from the outset of the litigation that Manslaughter in the 

12 First Degree was a likely amendment if this case proceeded to trial, but the State withheld this 

13 information from the defense and the Court. The State should have provided notice before 

I 4 misleading the defense and the Court for months into believing that the motion and expected 

15 appellate review would bring finality to the issue of the application of the general/specific rule to 

16 the felony homicide charge, when in reality the State was prepared to amend the charges regardless 

1 7 of the outcome. 

18 'lbe State knew full well that the defense intended to argue that Gamble did not apply to 

19 second degree manslaughter because the State and !he defense spent substantial time arguing 

20 about that issue in numerous hriefs and during oral argument to Judge Chun in July. Any attempt 

21 to suggest that the State was not aware of this argument until mid-October is yet another attempt 

22 to mislead the Court. The record is clear that this issue was heavily argued throughout the entirety 

23 of the litigation. See generally Defendant's Response to State's Motion to Reconsider Imposition 
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10 

11 

12 

13 

of Sanctions at 8-15 (providing comprehensive summary, record excerpt~, and citations addressing 

the pruties' extensive treatment of this issue). 

The State's handling of this case has significantly increased costs and resources expended 

by the courts and Mr. Numrich and his attorneys, and prejudiced his lawful right to seek timely 

review of this matter as intended by the Superior Court judges who certified the issues to the 

appellate courts. Mr. Numrich will inevitably have to waive his speedy trial rights further out as a 

result of the State' s tactics. As our Supreme Court has recognized, a defendant "being forced to 

waive his speedy trial right is not a trivial event...The State' s delay in amending the charges, 

coupled with the fact that the delay forced Defendant to waive his speedy trial right in order to 

prepare a defense, can reasonably be considered mismanagement and prejudice sufficient to satisfy 

CrR 8.3(b)." Michielli, 132 Wn.2d at 245 (emphasis supplied). 

The State's handling of this case constitutes mismanagement and reflects conduct 

tantamount to bad faith warranting sanctions including dismissal of charges as appropriate. 

14 IV. CONCLUSION 

15 

16 

17 

18 

19 

20 

21 

22 

23 

For the foregoing reasons, and in the interests of justice, the defonse respectfully moves 

this Court to dismiss this case or individual charges as appropriate, reconsider and reverse its 

decision granting the Motion to Amend, or issue such other sanctions as the Court deems fit. 

DATED this 29th day of November, 2018. 

CO~NBECHER, WSBA #40690 
TODD MAYBROWN, WSBA #18557 

I certify that on the 29'' day of November, 
2018, I ca u•ed a true and correct co1>y or 
thi~ tlnt:nml'nt fo l)P ~(>r-ve,cl (Jf\ OPA Pulrkk 
Hind.~ by t:-Service and !::mail (lo be sent 
by attorney Cooper Ol'rcnbcchcr). 

Attorneys for Defendant 

DEFENDAN T'S MOTION TO DISMISS PURSUANT TO CrR 
8-3(b), OR ALTERNATIVELY TO RECONSIDER ORDER ON 
MOTTON TO AMEND - 8 

Allen, Hansen, Mnybrown 
& Offenbecher, P.S. 

600 University Street. Suite 3020 
Seuttle, WHshington 981 OJ 

(206) 447-9681 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 333

57218 710 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

FILED 
2018 NOV 29 04:09 PM 

KING COUNTY 
SUPERIOR COURT CLERK 

E-FILED 
CASE # : 18-1-00255-5 SEA 

Honorable Jim Rogers 

IN THE SUPERIOR COURT OF WASHINGTON 
FOR KING COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

V. 

PHILLIP SCOTT NUMRJCH, 

Defendant. 

NO. 18-1-00255-5 SEA 

DECLARATION OF COOPER 
OFFENBECHER IN SUPPORT OF 
DEFENDANT'S RESPONSE TO STATE'S 
MOTION TO RECONSIDER 
IMPOSITION OF SANCTIONS AND 
DEFENDANT'S MOTION TO DISMISS 
PURSUANT TO CrR 8.3(b) AND/OR 
RECONSIDER ORDER MOTION TO 
AMEND 

I, Cooper Offenbecher, do hereby declare: 

1. Along with Todd Maybrown, 1 represent Defendant Phillip Numrich in the 

above-referenced matter. 

2. Attached hereto as Appendix A is a true and correct copy of the ruling of 

Commissioner Michael Johnston in Washington State Supreme Court Case No. 96365-7 issued 

on November 5, 2018. 

3. Attached hereto as Appendix Bis a true and correct copy of the Notice for Direct 

Discretionary Review that our office filed on behalf of Mr. Numrich on November 16, 2018. 

DECLARATTON OF COOPER OFFENBECHER - 1 

Allen, Hansen, Maybrown & 
Offenbecher, P.S. 

600 University Street, Suite 3020 
Seatile, Washington 98101 

(206) 44 7-9681 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 334

57218710 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

4. Attached hereto as Appendix Care true and correct copies of the May 14, 2018 

Order Setting Briefing Schedule and June 1, 2018 Order Amending Briefing Schedule entered 

in this matter. 

5. Attached hereto as Appendix Dis a true and correct copy of State' s Surresponse 

to Defendant's Motion to Dismiss Count I. 

6. Attached hereto as Appendix Eis a true and correct copy of the Defendant's 

Surreply in Support of Defendant's Motion to Dismiss Count I filed on July 18, 2018 in this 

matter. 

7. Attached hereto as Appendix F is a true and correct copy of a transcript of the 

July 19, 2018 hearing in front of Judge Chun on the Defendant's Motion to Dismiss Count I. 

8. Attached hereto as Appendix G is the State's Proposed Order Denying 

Defendant's Motion to Dismiss Count I, and related correspondence 

I DECLARE UNDER PENAL TY OF PERJURY UNDER THE LAWS OF THE STATE OF 
16 WASHING TON THAT THE FOREGOING IS TRUE AND A CC URA TE TO TI IE DEST OF 

MY KNOWLEDGE. 
17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

-f\-
DATED at Seattle, Washington this ~ day of 

I certify that ftn thr~ day of 
ovember, 2018, I nu•ed • true ud 

correct copy of Ibis document to be served 
on DPA Patrick Hinds by E-Scrvice And 
[ .,ail (to be sent by attorney Cooper 
Offenl>eeher). 

Attorney for Defendant 
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1 The Honorable James E. Rogers 
Hearing Date: TBD 

2 Oral Argument: TBD 

FILED 
2018 NOV 30 04:05 PM 

KING COUNTY 
SUPERIOR COURT CLERK 

E-FILED 

CASE#: 18-1-00255-5 SEA 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

THE STATE OF WASHINGTON, 

V. 

PHILLIP NUMRICH, 

) 
Plaintiff, ) 

) No. 18-1-00255-5 SEA 
) 
) 
) STATE'S RESPONSE TO 
) DEFENDANT'S FEE PETITION 

Defendant. ) 
) ___________________ ) 

13 I. INTRODUCTION 

14 The defendant, Phillip Numrich, has submitted a fee petition and supporting declaration 

15 asking this court to order the State to pay his attorneys' fees and costs in the amount of$18,252.49 

16 for work ostensibly done on his motion for discretionary review between September 6 and 

17 November 1. 1 For the reasons outlined below, this court should decline to impose any of the fees or 

18 costs requested. As an initial matter, this court should reconsider its previous order imposing terms 

19 against the State. Moreover, even if this court is unwilling to do that, it should still deny Numrich 's 

20 request for fees because he has failed to meet his burden of establishing that his requested fees are 

21 reasonable. 

22 

23 
1 All dates referenced in this brief are in 2018 unless otherwise specified. 
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1 II. RELEVANT PROCEDURI\.L FACTS2 

2 On October 31, the patties appeared for oral argument before this coutt on the State's 

3 motion to amend. At that time, the court had received a11d reviewed the parties' written briefing 

4 relating to that issue. The following morning (November 1), this court issued a written mling 

5 granting the State's motion. Appendix A. TI1is court also, however, sua sponte imposed sanctions 

6 against the State by ordering it to pay Numrich's attorneys' fees for work done by his attorneys on 

7 his interlocutory appeal. Specifically, this court ordered that the terms imposed against the State 

8 were to consist of "the attorneys' fees for the defense work on the discretionary appeal to this point. 

9 No fees are awarded for any work done in Superior Court." Appendix A at 2. 

10 Later in the afternoon of November 1, the parties appeared telephonically before Supreme 

11 Court Commissioner Michael Johnston for oral argument on NU111rich 's motion for direct 

12 discretionary review. During the argument, Commissioner Johnston expressed uncertainty as to 

13 whether the Court could address this court's ruling granting the motion to aniend as part of the 

14 existing motion for discretionary review or whether Numrich would have to file a separate 

15 motion for discretionary review on that issue. 

16 On November 5, Commissioner Johnston issued an order on Numrich's motion. 

17 Appendix B. Commissioner Johnston found that this court's ruling granting the motion to 

18 amend could not be addressed as part of Numrich 's existing motion for discretionary review, but 

19 would need to be raised via a separate motion for discretionary review ifNumrich chose to bring 

20 

21 

22 

23 

2 The State set forth a lengthy summary of the relevant procedural history of this case in the "DECLARATION OF 
PATRICK HINDS FOR PURPOSES OF STATE'S MOTION TO RECONSIDER" which was filed on November 
13. That summary is incorporated by reference but will not be wholesale repeated in the interest of brevity. 
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1 one. Appendix Bat 2. In this context, Commissioner Johnston defen-ed ruling on Numrich's 

2 existing motion for discretionary review until matters were more settled. Appendix B at 2. 

3 On November 13, the State filed its "MOTION TO RECONSIDER TIIE IMPOSITION 

4 OF SANCTIONS"3 and the "DECLARATION OF PATRICK HINDS FOR PURPOSES OF 

5 STATE'S MOTION TO RECONSIDER" asking this court to reconsider and reverse its 

6 imposition of sanctions against the State. 

7 On November 15, Numrich filed his combined "DEFENDANT'S FEE PETITION and 

8 DECLARATION OF COOPER OFFENBECHER" in support thereof. 4 In this document, 

9 Numrich questioned the ability of the State to bring, and/or the authority of this court to consider, 

10 a motion to reconsider. Fee Pet. at 1 n.1. Numrich also indicated that he \vould not respond to 

11 the State's motion for reconsideration unless directed to do so by this court. Fee Pet. at 1. With 

12 regard to the issue of fees, Numrich requested $16,600 in attorneys' fees for 35.1 hours of work 

13 done between September 6 and October 30 (prior to the date of this court's written order granting 

14 the amendment). Fee Pet. at 4-5 ,i 6. In addition, Numrich requested $1,360 in attorneys' fees 

15 for three hours of work done on November 1 (after entry of the written order) and $292.49 in 

16 costs relating to the filing of the motion for discretionary review. Fee Pet. at 6-7 ,i 11. 

17 On November 16, Numrich filed a "NOTICE OF DISCRETIONARY REVIEW" seeking 

18 interlocutory appellate review of this court's granting of the State's motion to amend. 

19 

20 

21 

22 

23 

3 The State will hereinafter cite to this brief as "State :tvITR". 

4 The fee petition and declaration are combined as one consecutively paginated document As a result, except where 
there is a specific reason to do so, the State will not distinguish between them and will cite to these materials as a 
whole as "Fee Pet." 
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1 On November 19, this court's bailiff sent the parties an email indicating that the court had 

2 granted the State's request to extend the time to file this response to November 30. 5 On the same 

3 day, this court also issued a written order indicating that it would hear the State's motion to 

4 reconsider and directed Numrich to file any responsive briefing within 10 days (i.e. by 

5 November 29). Appendix C. 

6 Numrich filed his "DEFENDANT'S RESPONSE TO STATE'S MOTION TO 

7 RECONSIDER IMPOSITION OF SANCTIONS" on November 29. Later that same day, 

8 Numrich filed his "DEFENDANT'S MOTION TO DISMISS PURSUANT TO CrR 8.3(b), OR 

9 ALTERNATIVELY TO RECONSIDER ORDER ON JV1OTION TO AMEND" asking this court 

10 to dismiss some or all of the counts against him or, in the alternative, to reconsider its order 

11 allowing the amendment of the charges. 6 

12 This response brief is being timely filed on November 30. The State is also 

13 contemporaneously filing a "NOTICE OF DISCRETIONARY REVIEW" seeking appellate 

14 review of the portion of this court's November 1 order imposing sanctions against the State. 7 

15 Specific and/or additional facts are discussed below as relevant. 

16 

17 

18 

19 

20 

21 

22 

23 

5 Under the schedule originally envisioned in this court's order, the State's response was due within seven days after 
Nurnrich filed his fee petition. Appendix A at 2. However, because Numrich did not file his fee petition until 
November 15, that would have made the State's response due on Thanksgiving Day and counsel for the State was 
out of the office on a previously scheduled vacation for much of the time in between. 

6 The State has only had a very short period of time to review and evaluate the briefing filed byNumrich on 
November 29. Based on an initial reading, however, it appears that-as in many of his previous briefs-these 
memoranda consist of arguments premised on recitations of the facts that distort the record and inaccurately cast the 
State's actions in a light. Based on this, the State anticipates that it will file a response to Numrich's 
request that this court dismiss or reconsider its ;:::;:::J.::-lt:::-:g of the State's motion to amend and will likely need 
to file a reply in support of its motion for reconsideration of the imposition of sanctions. 

7 The State does not have any doubt either that it has the ability to bring its previously filed motion to reconsider or 
that this court has the authority to grant it and should do so. However, the State is filing its notice of discretionary 
review now-within 30 days of the November 1 entry of the original order-in order to preserve it5 ability to seek 
appellate review if necessary. Should this court grant the State's motion to reconsider the imposition of sanctions, 
the State will withdraw its notice as moot. 
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1 III. ARGUMENT 

2 For the reasons discussed below, this court should decline to impose the fees and costs 

3 requested in Numrich's fee petition. As an initial matter, this court should decline to impose them 

4 because it should reconsider and reverse its order imposing sanctions. Moreover, even if this court 

5 is unwilling to reconsider that initial order, it should decline to impose the fees now requested 

6 because the fee petition submitted by Numrich is insufficient in a number of ways and Numrich 

7 cannot remedy these deficiencies in a reply or supplemental petition. In the alternative, this court 

8 should defer ordering fees until the various motions pending in multiple courts in this matter have 

9 been resolved. Finally, this court should reject Numrich's request that it reconsider and reverse its 

10 previous decision granting the State's motion to amend. 

11 

12 

13 

14 

A. THIS COURT SHOULD DECLINE TO IMPOSE THE FEES AND COSTS 
REQUESTED BY NUMRICH 

1. This Court Should Decline To hnpose The Requested Fees And Costs 
Based On Its Reconsideration Of The Order hnposing Sanctions In The 
First Place 

15 The only bm;is for the costs and fees requested by Numrich is the November 1 order of this 

16 court imposing sanctions against the State. If this court were to reconsider and reverse its decision 

17 to impose such sanctions, there would obviously not be any basis to order them. In its brief in 

18 support of its motion to reconsider, the State set forth a number of reasons why this court should 

19 reconsider and reverse its decision to impose sanctions against the State. 8 

20 First, under State v. Gassman, 175 Wn.2d 208, 263 P.3d 113 (2012), a court can only 

21 impose sanctions based on an untimely filing of a motion to amend if it finds that the State acted in 

22 

23 
8 The arguments are set forth in detail in the State's VvTitten brief in support of its motion to reconsider. State MTR at 2-
9. The State incorporates these arguments by reference and, in the interest of brevity, will provide only a brief summary 
of the arguments rather than repeating them in their entirety here. 
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1 bad faith or engaged in conduct tantamount to bad faith. In this context, a finding of a carelessness 

2 is not enough. Id. Absent a finding of bad faith or conduct tantamount to bad faith, a court abuses 

3 its discretion in imposing sanctions. Id. Here, this court found that the amendment did not 

4 prejudice Numrich and that the State's motion was not brought in bad faith or for any improper 

5 purpose. Appendix A This court imposed sanctions because it concluded that the State could or 

6 should have brought the motion sooner. Id. In other words, this court essentially found that the 

7 State had been careless. Given this conclusion, under Gassman, this court will abuse its discretion if 

8 it orders the State to pay the fees and costs requested by Numrich. 

9 Second, this court's imposition of sanctions in this case was based on an incomplete and 

10 misleading record. Now that the more complete and accurate procedural history of the case-set 

11 forth in the declaration in support of the State's motion to reconsider-is before the court, even if 

12 sanctions could be imposed based on a finding of something less than bad faith, this court should 

13 not find fault on the part of the State warranting sanctions. 

14 Third, even if the record before this court at the time it ordered sanctions was complete and 

15 even if the court could impose sanctions based on a finding of less than bad faith, this court should 

16 still reconsider its order because it is based on sanctioning the State for failing to do something that 

17 it had no obligation to do. Here, Numrich lost a pre-trial motion to dismiss and was considering 

18 whether to seek interlocutory appeal. In that context, the State wm; not obligated to affirmatively 

19 reach out to his attorneys (before a trial date was even set) to make sure that they was aware of a 

20 possible trial an1endment-the potential for which was readily apparent from the discovery-so that 

21 they could determine whether interlocutory appeal was the most cost-effective litigation strategy. 

22 Given that the State had no obligation to do this, it should not be sanctioned for "failing" to do so. 

23 
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1 For all of these reasons, this court should reconsider and reverse its decision to impose 

2 sanctions against the State. As a result, it should also decline to impose the fees and costs requested 

3 by Numrich. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

2. This Court Should Decline To Impose The Requested Fees And Costs 
Because Nunuich's .Fee Petition Is Insutlicient 

Numrich bears the burden of establishing the reasonableness of the fees and costs he seeks. 

His fee petition fails to meet this burden. As a result, this court should decline to impose the fees 

and costs he requests. In addition, this comt should preclude Numrich from attempting to fix these 

problems in a reply or supplemental petition. 

a. Numrich's fee petition is insufficient 

It is a well-established mle in Washington that, even where a party is entitled to a fee 

award-be it under the authority of a contract provision, statute, court mle, court order, or 

recognized ground in equity-that party still bears the burden of establishing that the fees actually 

requested are reasonable. See Scott Fetzer Co. v. Weeks, 122 Wn.2d 2d 141, 151, 859 P.2d 1210 

(1993); Berryman v. Metcalf, 177 Wn. App. 644,657,312 P.3d 745 (2013). Here, Numrich has 

failed to make this necessary demonstration for a number of reasons. 

i. Numrich'sfee petition is not supported by the 
evidence/documentation required by law 

18 To meet its burden of proving the reac;onableness of fees, the patty seeking them must 

19 provide more than a simple and unsupported declaration from its counsel. Mahler v. Szucs, 135 

20 Wn.2d 398, 434-35, 957 P.2d 632 (1998);9 SentinelC3, Inc. v. Hunt, 181 Wn.2d 127,144,331 P.3d 

21 40 (2014). "In determining an award of attorney fees, the trial court may not rely solely on 

22 counsel's fee affidavits." SentinelC3, 181 Wn.2d at 144. Rather, the patty must provide some 

23 
9 Mahler was implicitly overruling on other grmmds, as recognized inNiatsyuk v. State Farm Fire & Cas. Co., 173 
Wn.2d 643,659,272 P.3d 802 (2012). 
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1 evidence-beyond a self-serving declaration of counsel-to meet its burden of proof. The State is 

2 aware of this court's lengthy experience and presumes this court's familiarity with the types of 

3 documents and other evidence generally submitted in support of a request for fees. Common 

4 examples of such evidence include: fee agreements; detailed time entries; billing invoices; publicly 

5 available records compiling data regarding rates for services in a given area; prior comt orders 

6 finding attorneys' rates reasonable; and declarations of other attorneys regarding such issues as their 

7 familia1ity with counsel's expertise, their rates for similar services, and their opinions as to the 

8 reasonableness of counsel's rate and/ or the amount of time expended. 

9 :tvforeover, courts reviewing fee petitions show a strong preference for contemporaneous 

10 records documenting the hours worked. Mahler, 135 Wn.2d at 434. In contrast, attempts to 

11 reconstruct the hours worked after the fact are generally disfavored as being unreliable. Johnson v. 

12 State Department of Transportation. 177 Wn. App. 684,699,313 P.3d 1197 (2013). Such 

13 "reconstmcted hours 'should be credited only if reasonable under the circumstances and supported 

14 by other evidence such as testimony or secondary documentation."' Id. ( quoting Frank Music Coro. 

15 v. Metro-Goldwyn-Maver Inc., 886 F.2d 1545, 1557 (9th Cir. 1989)). 

16 Here, the only documentation submitted by Numrich in support of his fee petition is a 

17 summary declaration from one of his attorneys. Fee Pet. at 3-7. Despite the clear authority that this 

18 is insufficient, he has failed to provide any other evidence or documentation supporting his claim. 

19 On that basis alone, his petition is insufficient to establish the reasonableness of the fees he seeks. 

20 Even beyond that, however, the lack of supporting documentation is particularly 

21 problematic in this case given that Numrich also fails to establish whether the fees in question were 

22 based on contemporaneously kept records or were reconstmcted after the fact for purposes of the fee 

23 petition. As noted above, even beyond the general mle that a mere declaration is insufficient, 
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1 suppo1ting evidence is particularly necessary when the fee petition is based on reconstructed hours. 

2 Here, the only infonnation provided in the declaration regarding this point is the statement "in 

3 reviewing our billing records, our firm has incurred the following fees and costs .... " Pee Pet. at 

4 4 ,r 6. No infonnation is provided as to what these billing records consist of, whether they are 

5 based on tracking hours worked, how they are kept, and/or whether they are kept 

6 contemporaneously. Nor can it simply be presumed that Numrich's attorneys' firm 

7 contemporaneously tracked the hours they worked on his case. 10 Rather, as the patty bearing the 

8 burden of proof: Numrich must establish either that the hours he claims are based on 

9 contemporaneously created billing records or he must provide an explanation of why reconstructed 

10 hours were used along with additional evidence supporting them. He has done neither. As a result, 

11 his fee petition is insufficiently documented. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

ii. Numrich'sfee petition/ails to establish that the fees 
requested are reasonable 

noted above, a party seeking fees bears the burden of establishing that the fees sought are 

reasonable. ;;:;_.::.;:=, 122 Wn.2d at 151; McGreevy, 90 Wn. App. at 292; Berryman, 177 Wn. App. at 

657. Here, even if this court were to ignore the fact that Numrich has failed to provide suppo1ting 

documentation and evidence required by law and was to evaluate his petition based purely on his 

attorney's declaration, his request should still be denied because his petition fails to establish that 

the fees he seeks are reasonable. In a context such as this one, the party seeking to establish the 

reasonableness of requested fees must demonstrate both (1) that his attorneys' rates are reasonable 

and (2) that the work they did was reasonable. Berryman, 177 Wn. App. at 661-64; Bowers v. 

10 It is not uncommon, for example, for criminal defense work to be done based on flat-fee payment agree111ents that 
do not necessarily require the attorney to track or bill their time by the hour, let alone do so contemporaneously. 
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1 Transamerica Title Ins. Co., 100 Wn.2d 581, 597, 675 P.2d 193 (1983). Numrich has failed to 

2 convincingly establish either. 

3 First, Numrich's fee petition fails to establish that his attorneys' rates are reasonable. As an 

4 initial matter, a patty seeking to establish that their attorneys' rates are reasonable must establish 

5 what rates they are actually paying. Berrymm1, 177 W n. App. at 664. Here, Numrich has failed to 

6 do so. His attorney's declaration contains generalized statements that "Mr. Maybrown's hourly rate 

7 for all work on this matter is $600"11 and that Mr. Offenbecher's "hourly rate for all work on this 

8 matter is $400."12 However, the declaration wholly ignores the more relevant question of what 

9 Numrich has actually paid for the work done on the case. Nor has Numrich provided a copy of his 

10 fee agreement or any billing or payment records to establish this. In this context, the statement of an 

11 attorney as to their general hourly rate for a ca-:e is insufficient to establish what the client is actually 

12 paying per hour. 

13 Moreover, even if Numrich has met his burden of proving his attorneys' rates, he has still 

14 entirely failed to prove that those rates are reasonable. In this context, neither the fact that a lawyer 

15 has actually charged a client a given hourly rate, nor the fact that the client ha<: paid it, necessarily 

16 makes that rate reasonable in the context of a fee petition. Bowers, 100 Wn.2d at 597. Rather, the 

17 requesting party still bears the burden of establishing that the requested hourly rate is in line with the 

18 fee customarily charged in the locality for similar legal senrices. Blum v. Stenson, 465 U.S. 886, 

19 895 n. 11, 104 S.Ct. 1541, 79 L.Ed.2d 891 (1984). In the smne vein, "the hourly rates for which the 

20 party seeks recovery must be the rates actually charged by professionals and must be reasonable for 

21 professionals with similar experience and skills." Philip A. Talmadge & Thomas M. Fitzpatrick, 

22 

23 11 Fee Pet. at 3 ,i 3. 

12 Fee Pet. at 4 ,i 4. 
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1 The Lodestar Method for Calculating A Reasonable Attorney Fee in Washington, 52 Gonz. L. 

2 Rev. 1, 7 (2017) (citing RPC l.5(a)(7)). 

3 Here, the only evidence presented by Numrich as to the reasonableness of his attorneys' 

4 rates is the statement of one of those attorneys that "[i]t is my belief that the hourly 

5 rates ... charged on this matter are fair and reasonable for litigation attorneys in Seattle with our 

6 experience and background." Pet. at 4 ,i 5. Numrich has failed to provide any evidence 

7 supporting this self-serving statement of opinion or any evidence establishing that the hourly 

8 rates claimed are remmnable or in line with the fees customarily charged in the locality for 

9 similar legal services performed by attorneys with similar experience and skill. In this context, 

10 Numrich cannot meet his burden of showing that his attorneys' rates are reasonable by simply 

11 having one of them state that he thinks that they are. 

12 Second, Numrich's fee petition fails to demonstrate that the work his attorneys did was 

13 reasonable. To establish this, "[t]he requesting attorney must provide reasonable documentation of 

14 their work performed." Ewingv. Glogowski,198 Wn. App. 515,521,394 P.3d 418 (2017) (citing 

15 Bowers, 100 Wn.2d at 597. This includes documentation of both the time spent and what the time 

16 was spent on. Bowers, 100 Wn.2d at 597. In addition, the party seeking fees must establish that the 

17 work done by his attorneys-and the time they spent on it-was reasonable. Berryman, 177 Wn. 

18 App. at 661. In this context, the amount of time actually spent is relevant, but not dispositive. Id. 

19 This is because a court considering a fee request can and should exclude time spent on work that is 

20 unproductive, excessive, duplicative, and/or done on an issue for which fees are not being awarded. 

21 e.g., Mahler, 135 Wn.2d at 434 ( courts exclude wasteful and duplicative hours from fees 

22 awarded); Glogowski, 198 Wn. App. at 521 (courts limit fees to those hours reasonably expended); 

23 Berryman, 177 Wn. App. at 663 ( courts exclude time that was unproductive or excessive); Maver v. 
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1 City of Seattle, 102 Wn. App. 66, 79-80, 10 P.3d 408 (2000) (courts must be able to segregate "time 

2 spent on issue for which fees are authorized from time spent on other issues"). 

3 Because of this, the patty seeking fees is required to provide documentation that 

4 establishes at least ( 1) the number of hours worked; (2) the type of work perf 01med; and (3) the 

5 category of attorney who petfonned the work. McGreevy v. Oregon Mut. Ins. Co., 90 Wn. App. 

6 283,292,951 P.2d 798 (1998) (citing Bowers, 100 Wn.2d at 597). Without information as to what 

7 the fee petitioner's attorney or attorneys were actually doing with their time, the court cannot hope 

8 to possibly detern1ine whether the time they spent-and the fees resulting-were reasonable. 224 

9 Westlake, LLC v. Engstrom Properties, LLC., 169 Wn. App. 700,740,281 P.3d 693 (2012). 

10 Similarly, the party opposing fees is entitled to such information so it can meaningfully evaluate and 

11 argue against the hours claimed in the fee petition. Id. 

12 In this case, Numrich has failed to establish either what work his attorneys did or that the 

13 work-and the time they spent on it-was reasonable. As an initial matter, while the declaration in 

14 support of Numrich 's fee petition contains a table listing the hours his attorneys claim to have 

15 worked on his interlocutory appeal, 13 he has not provided any information as to the type of work 

16 they ostensible did during those hours. However, such information is not optional-it is necessary 

17 for a court to evaluate the reasonableness of the hours claimed and must be provided. Bowers, 100 

18 Wn.2d at 597; McGreevy, 90 Wn. App. at 292; 224 Westlake, 169 Wn. App. at 740. Despite this, 

19 Numrich has explicitly declined to provide this information, claiming that it constitutes work 

20 product. Fee Pet. at 4 n.2. But a party seeking fees cannot avoid the requirement of Bowers, et al. 

21 by simply claiming that providing the required documentation would reveal work product or other 

22 privileged information. 224 Westlake, 169 W n. App. at 7 40. Rather, while the party may take steps 

23 
13 Fee Pet. at 4-5 ,r 6. 
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1 to avoid revealing specific privileged information ( e.g. by redacting certain details), it must still 

2 provide documentation that identifies the type of work being performed during the hours claimed. 

3 Id. 

4 Here, Numrich's failure to provide this required infonnation makes it entirely impossible for 

5 this court (or the State) to evaluate whether the hours claimed by Numrich's attorneys are 

6 reasonable or whether they contain work/time that should be excluded as unproductive, excessive, 

7 duplicative, or spent on issues other than the interlocutory appeal. 14 As Numrich bears the burden 

8 of establishing that the hours his attorneys worked were reasonable, his request for fees must be 

9 denied because he has failed to do so. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

b. Numrich's Cannot Attempt To Fix These Deficiencies In A Reply Or 
Supplemental Petition 

As noted above, even where a party is entitled to a fee award under some authority, that 

party still bears the burden of establishing that the fees actually requested are reasonable. Fetzer, 

122 Wn.2d at 151; McGreeyy, 90 Wn. App. at 292; Berryman, 177 Wn. App. at 657. The law 

regarding both what the party seeking fees must prove and how they must prove it is long standing 

and well settled in Washington. Against this backdrop, Numrich cannot claim that he was not 

aware of these requirements. Despite this, Numrich's fee petition entirely fails to comply with 

them. This includes failing to provide specific types of information that are explicitly required by 

the caselaw. 

As a result, this court can only conclude that Numrich was either unable or unwilling to 

provide the evidence, documentation, and other inf om1ation required in a fee petition. In this 

14 The State anticipates that, in reply, Numrich may claim that the portion of his attorney's declaration stating that 
"[t]hese fees have been billed solely for work on the discretionary appeaL.and for work on no other matters" addresses 
this issue. Fee Pet. at 5 ,i 6. But, as discussed above, the caselaw is clear that the party fees cannot meet their 
burden simply by providing such an unsupported declaration from counsel. Mahler, 135 Wn.2d at 434-35; SentinelC3, 
181 Wn.2dat 144. 
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1 context, this court should not allow Numrich to attempt to cure the deficiencies in his petition in his 

2 reply or in a supplemental petition. Allowing such an action would call into question the accuracy 

3 and reliability of any ne,v information and would deprive the State of its right to respond. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

B. IN THE ALTERNATIVE, THIS COURT SHOULD DEF'ER ITS DECISION 
REGARDING TER1\1S UNTIL AFTER THE VARIO US OTHER MOTIONS 
PENDING ILi\ VE BEEN RESOLVED 

This court's decision to impose sanctions was ba-;ed on the premise that the State's 

amendment to the charges would necessarily moot Numrich's motion for discretionary review and 

his attorneys' work on that motion-implicating both hours of time and fees-would, therefore, 

have been wasted. But that is not necessarily the case given the other motions that are now pending 

in this matter. 

As of November 29, Numrich has the following motions currently pending (at one stage or 

another) in this court and the Supreme Court: 

• motion to dismiss some or all of the charges pursuant to CrR 8.3(b ); 

• motion to reconsider the amendment to add the charge of first-degree manslaughter; 

• motion for discretionary review of the denial of his motion to dismiss the charge of second
degree manslaughter; and 

• motion for discretionary review of the granting of the State's motion to amend to add the 
charge of first-degree manslaughter. 

In its brief in support of its motion to reconsider, the State argued that the decisions of the 

Supreme Court on the pending motions for discretionary review could prove highly relevant vis-a

vis the question of sanctions. State M1R at 9-11. For example, the Supreme Court could grant 

review on the question of whether the "general-specific rule" precludes the State from prosecuting 

Numrich for both first- and second-degree manslaughter. On the other hand, the Supreme Court 

could deny discretionary review for reasons entirely unrelated to the amendment to the charges. 
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1 Under either scenario, it would establish that the State's motion to amend did not have any impact 

2 on Numrich's motion for discretionary review. The State incorporates these arguments by reference 

3 and will not further repeat them here. 

4 Similarly, this court's mlings-and the rationales for them-on Numrich's newly filed 

5 motion to dismiss and motion to reconsider could also prove highly relevant vis-a-vis the question 

6 of sanctions. For example, if this court were to grant either Numrich 's motion to dismiss the charge 

7 of first-degree manslaughter or to reconsider its order granting the amendment that added that count, 

8 it would remove the entire basis upon which the sanctions were ordered in the first place. On the 

9 other hand, if this court were to deny Numrich's CrR 8.3(b) motion based on a finding that there 

10 was no governmental mismanagement, that mling would be relevant to the issue of whether 

11 sanctions could properly be imposed under Gassman. 

12 As a result, even if this court is unwilling to deny N umrich 's fee request for the reasons set 

13 forth by the State above, it should still defer is decision on the issue until the various motions 

14 pending in this case have been resolved. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

C. THIS COURT SHOULD DENY NUlVIRICH'S REQUEST THAT IT 
RECONSIDER AND REVERSE ITS RULING ON THE STATE'S MOTION 
TOAMEND 

Numrich's fee petition contains a number of statements suggesting that this court should 

deny the State's motion to amend. See,~' Fee Pet. at 1 n.1, 6 i1 10. As that motion had already 

been granted, the State previously interpreted these statements as being an implicit request that this 

court reconsider and reverse its prior mling allowing that amendment. Now-as of the late 

afternoon of November 29-Numrich has filed a separate motion explicitly asking this court, inter 

alia, to reconsider that mling. Numrich 's motion is not supported by the facts or the law and should 

be denied by this court. However, given the current procedural posture, the State will address this 
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1 motion in a separate response to Numrich's newly filed briefing rather than responding to it further 

2 here. 

3 

4 IV. CONCLUSION 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

For the reasons outlined above, the State respectfully requests that this court deny 

Numrich's fee petition. In the alternative, if this court is unwilling to do so at this point, it should 

defer its decision until the other motions pending in this matter have been resolved. 

DATED this 30th day of November, 2018. 

DANIEL T. SA TTERBERG 
King County Prosecuting Attorney 

By:_f~_l¼L __ ~_'_ 
Patrick Hinds, WSBA #34049 
Eileen Alexander, WSBA # 45636 
Deputy Prosecuting Attorneys 
Attorneys for Plaintiff 
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FOR KING COUNTY 
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V. 
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NO. 18-1-00255-5 SEA 

DECLARATION OF COOPER 
Or•r• ENBECHER IN REPLY TO STATE'S 
RESPONSE TO DEFENDANT'S FEE 
PETITION 

I, Cooper Offenbecher, do hereby declare: 

1. Our firm's fee arrangement with Mr. Numrich is not a flat fee arrangement. 

Rather, it is a traditional hourly billing arrangement. Our firm has actually billed Mr. Numrich 

for work we performed on his case at the following hourly rates: $600 for Todd Maybrown~ 

$400 for Cooper Offenbecher; $300 for associate Danielle Smith.1 Mr. Numrich has actually 

paid our firm fees based on these hourly rates. 

2. The Defendant's fee petition requests reimbursement for $17,960 in fees related 

to the Motion for Direct Discretionary Review in the Washington Supreme Court. 

1 The fee petition did not include any billed time for Ms. Smith, as she did not perform any 
billed work on the Motion for Direct Discretionary Review. However, her time for work in Superior 
Court has been billed to the client at $300 per hour. 
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3. In early October 2018, our firm actually billed Mr. Numrich for more than 

$10,000 based on work performed on the Supreme Court matter to that point.2 Thereafter, Mr. 

Numrich actually paid our firm for those fees through funds that were transferred from our 

firm's IOLTA trust account. 

4. In response to this Court's November 1 Order to prepare a fee petition for all 

work done on the Supreme Court to that point, our firm prepared a billing statement for work 

on the Supreme Court matter that had not yet been billed to the client. On November 15, we 

prepared a second invoice for $7,100.00 of additional legal fees for work solely related to the 

Supreme Court matter that had not yet been billed to the client. The November 15 bill remained 

in draft form on our fi rm's billing software. On December 4, the draft bill was approved and 

sent to Mr. Numrich. 

5. Accordingly, Mr. Nurnrich has actually been billed for the entirety of the 

$ 17,960 in legal fees that are requested in the petition. 

6. Our firm's work in the Supreme Court related to the first Motion for Direct 

Discretionary Review including completing and filing the following pleadings: Notice of Direct 

Discretionary Review to Supreme Court of Washington; Motion for Discretionary Review (20 

pages); Statement of Grounds for Direct Review (15 pages); Reply in Support of Motion for 

Direct Discretionary Review (10 pages). The defense was also required to review, analyze, and 

respond to the State's Answer to the Motion for Discretionary Review (20 pages) and Answer 

to Statement of Grounds for Direct Review (10 pages). These filings required attending to 

ce1tain procedural and formatting requirements (such as Tables of Contents and Authorities) 

2 The bill also include significant additional legal fees billed on an hourly basis for work 
performed in Superior Court since January 2018. 
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and the defense and State filings together included hundreds of pages of appendices from the 

Superior Court record. Further, counsel was required to prepare for and conduct oral argument 

to the Washington Supreme Court Commissioner. 

7. This appellate project was no small undertaking. The hours included in the fee 

petition - a total of 38.1 - are imminently reasonable given the scope of the project.3 Finally, 

the State has offered no evidence to rebut the reasonab]eness of the hourly rates charged by our 

finn's attorneys. These are the hourly rates that our firm has actually charged Mr. Numrich on 

this matter (and many other of the firm's clients in other matters) and are reasonable rates for 

litigation attorneys practicing in downtown Seattle with commensurate experience. 

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF 
WASHINGTON THAT THE FOREGOING IS TRUE AND ACCURATE TO THE BEST OF 
MY KNOWLEDGE. 

)""i>-
DATED at Seattle, Washington this __ day of December, 2018. 

COOPER OFFENBECHER, WSBA #40690 
Attorney for Defendant 

I certify that on lht.5 day of 
December. 201 R, I cau~ed a frue and 
correct ropy of this tlot·u111ePt to t,~ ~en,ecl 
on DPA Patrick Hind• by E-Scnicc and 
Email (to be sent by attorney Cooper 
Offcnbecher). 

3 Notably, the State has not argued that the hours requested by the defense are unreasonable. 
See State's Response to Fee Petition at 11-13. Indeed, the State's Supreme Court pleadings are just as 
complex and involved as those of the defense. The defense would be shocked if the State had not 
spent an equal or greater amount of time itself on the Supreme Court matter. There is a more than 
sufficient record for this Court to conclude - given this Court's experience presiding over both 
criminal and civil matters - that the hours requested are reac;onable for this type of litigation project. 
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FILED The Honorable James E. Rogers 
Hearing Date: TED 

Oral Argurnent Requested 
2018 DEC 10 11 : 11 AM 

KING COUNTY 
SUPERIOR COURT CLERK 

E-FILED 

CASE#: 18-1-00255-5 SEA 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

THE STATE OF WASHINGTON, 

V. 

) 
Plaintiff, ) 

) No. 18-1-00255-5 SEA 
) 
) 

9 PHILLIP NUMRICH, 

10 

) STATE'S REPLY IN SUPPORT OF 
Defendant. ) MOTION TO RECONSIDER THE 

) IMPOSITION OF SANCTIONS 
) 

11 ___________________ ) 
12 I. INTRODUCTION 

13 The State filed a motion asking this court to reconsider its imposition of sanctions against 

14 the State. The defendant, Phillip Numrich, has now filed his response to the State's motion. 1 As 

15 with many of his prior briefs in this matter, Numrich 's response consists primarily of arguments 

16 premised on assertions that are either incorrect or that misinterpret and mischaracterize the 

17 record in a manner that casts the State's actions in an unfair and inaccurate light. In addition, 

18 Numrich's fails to explain how or why the State should be sanctioned for having failed to do 

19 something it was under no obligation to do. For those reac;;ons, and for the reac;;ons outlined in the 

20 State's previously filed brief, this court should reject the arguments raised in Numrich's response 

21 and grant the State's motion to reconsider. 

22 

23 
1 Numrich filed his "DEFENDANT'S RESPONSE TO STATE'S MOTION TO RECONSIDER IMPOSITION OF 
SANCTIONS" on November 2018 and his "DEFENDANT'S RESPONSE TO STATE'S MOTION TO 
RECONSIDER IMPOSITION OF SANCTIONS-ERRATA F1LING" on November 30, 2018. The State will 
hereinafter cite to the latter version of the response as "Def Resp." 
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1 II. RELEVANT FACTS 

2 The State has outlined the procedural facts of this case-in different levels of 

3 thoroughness and detail-in numerous filings with this court, including the "ST A TE' S REPLY 

4 IN SUPPORT OF MOTION TO AMEND,"2 the "STATE'S MOTION TO RECONSIDER THE 

5 IMPOSITION OF SANCTIONS,"3 and the "DECLARATION OF PATRICK HINDS FOR 

6 PURPOSES OF MOTION TO RECONSIDER."4 All of these documents (and attached 

7 appendices) have been previously filed under separate cover and are incorporated herein by 

8 reference. Specific and/or additional facts are discussed below a<; relevant. 

9 

10 

11 

12 

13 

14 

15 

III. ARGUMENT 

Numrich has advanced a number of arguments in response to the State's motion to 

reconsider. These responsive arguments should be rejected. In addition, Numrich has wholly 

failed to make any convincing response to at least one of the State's arguments in support of 

reconsideration. 

A. NUMRICH'S ARGUMENTS RESPONDING TO THE STATE'S 
EXPLANATION OF EVENTS RELY ON FAULTY ASSERTIONS AND 

16 SHOULD BE REJECTED 

17 In the State's materials in support of its motion to reconsider the imposition of sanctions, the 

18 State provided a recitation of the procedural history of this case that explained why the case ha<; 

19 

20 

21 

22 

23 

2 Filed October 31, 2018. Hereinafter cited to as "State Reply." Appendices to the document cited as "State Reply 
App." followed by the letter of the relevant appendix "State Reply App. B''). \\/here possible or relevant, the 
State will provide a pinpoint cite within the appendix. 

3 Filed November 13, 2018. Hereinafter cited to as "State MTR" 

4 Filed November 13, 2018. Hereinafter cited to as "Hinds Deel" Appendices to the document cited as "Hinds 
Deel. followed by the letter of the relevant appendix (e.g. "Hinds Dec. App. B''). Where possible or relevant, the 
State will provide a pinpoint cite within the appendix. 
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1 proceeded in the way it has up to this point and, more specifically, why and how the State's motion 

2 to amend came about when it did. State MTR at 5-8; Hinds Deel. In his response, Numrich argues 

3 against the State's explanation on a number of grounds. However, Numrich 's arguments are all 

4 based on faulty assertions regarding the State's explanations, actions, or arguments. These 

5 assertions are simply it1con-ect, miss the point, or misinterpret or mischaracterize the State's 

6 arguments and actions in a manner that casts the State in an undeservedly negative light that is 

7 unfair and inaccurate. 5 When those faulty assertions are exposed and con-ected, Numrich's 

8 arguments are left entirely unsupported and should be rejected. 

9 

10 
1. Despite Numrich's Argument To The Contrary, The State's Conduct 

Was Not Tantamount To Bad Faith 

11 Numrich argues that this court should deny the State's motion for reconsideration because 

12 the State's conduct was tantamount to bad faith. Def. Resp. at 5-8. However, Numrich's entire 

13 argument on this point is premised on two assertions that are wholly unsuppotted by the record. 

14 First, Numrich asserts that this court's order on the State's motion to amend was based on 

15 the conclusion that counsel for the State was candid with the court during oral argument and that the 

16 court should rethink this conclusion because it is "at odds with the State's recent declaration." Def. 

17 Resp. at 5. Put another way, Numrich is claiming that the State has somehow changed its 

18 explanation of how and why the motion to amend was brought when it was since oral argument on 

19 the motion. Def. Resp. at 5-8. But this is simply incorrect. The State's explanation on this point 

20 

21 

22 

23 

5 Some of these faulty assertions are relevant because Numrich's ""pv,"',iv argurnenrs are premised upon them. 
Others, however, relate to matters that are not particularly germane to the issues currently before this court. The 
State is certain that this court will review and consider the State's previously filed materials in a fair and reasonable 
manner. In this context, the State will not attempt to correct every faulty assertion contained in Numrich's response, 
but will instead confine itself to addressing those that appear particularly egregious and/or relevant to the current 
motion. 
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1 has remained the same throughout this matter. Compare State Reply at 5-6, 8-9; State Reply App. 

2 B; State M1R at 5-9; Hinds Deel. at ,i,i 1-57; Hinds Deel. App. H; Hinds Deel. App. Q at 2-7, 17-

3 19. As a result, despite Numrich's assertion to the contrary, there has been no change in the State's 

4 explanation of the circumstances sutrnunding how and why the motion to amend was brought when 

5 it was. Nor is there any other basis for this coutt to reassess its conclusion that counsel for the State 

6 was credible and has always been entirely trnthful with court. 

7 In this context, the State noted in its materials in support of its motion to reconsider that it 

8 has always believed there was probable cause to charge Numrich with first-degree manslaughter 

9 based on the discovery, but that it decided not to file that charge initially and to reserve the decision 

10 on whether to add it later. Hinds Deel. at ,i,i 6-8; Hinds Deel. App. Q at 5-7. Numrich appears to 

11 misinterpret this m; being a statement that the State always intended to actually amend the charges 

12 and consciously withheld that information from the defense and the court. Def. Resp. at 5-8. But 

13 that is not what the State said, nor is it a reasonable interpretation of the State's explanation. Here, 

14 the State was not intentionally or consciously withholding information. Rather, the State itself 

15 simply did not think of or consider the potential amendment of charges between early 2018 (the 

16 time of the filing of the initial charges) and October of2018 (the time that counsel for the State was 

17 drafting the response to Numrich's briefing in the Supreme Court). Hinds Deel. at ,i,i 27-29, 32-34; 

18 Hinds Deel. App. Q at 5-7. Even then, the decision to move to amend was not a foregone 

19 conclusion. Indeed, the reason that the State actually brought the motion to amend at that time was 

20 out of concerns that it could lose the option of amending due to the rnnning of the Statute of 

21 Limitations if it did not. Hinds Deel. at ,i,i 7, 35-37. Nor is this explanation anything new. The 

22 State made the same point in its briefing and oral argument on the motion to amend. State Reply at 

23 8-9; Hinds Deel. App. Q at 5-7, 17-19. 
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1 Second, Numrich accuses the State of having "misled"the court and the defense. Def. Resp. 

2 at 8. This is untrue. As an initial matter, the State asserts that it has never knowingly misled either 

3 the court or the defense or intentionally misrepresented its position in this matter. Nor is there any 

4 basis in the record to conclude otherwise. As noted above, the State has previously (and repeatedly) 

5 outlined the procedural facts of this case and explained how and why the motion to amend was 

6 brought when it was. Given that procedural history, while this court may prefer that the State have 

7 acted differently-and while the State likely would have done so with the benefit of hindsight-the 

8 State's actions throughout the pendency of the case are neither inexplicable nor unreasonable. Nor 

9 is there any basis to conclude that the State misled either the court or the defense. 

10 More specifically, Numrich accuses the State of misleading the court and defense into 

11 believing that the decision on his motion to dismiss the second-degree manslaughter charge "would 

12 be the dispositive decision regarding the felony homicide charge under the general specific-rule 

13 [sic]." Def. Resp. at 8. But the State did no such thing. Here, Numrich brought a motion to dismiss 

14 one of the counts charged in the original Information. The State opposed that motion and it was 

15 briefed and litigated. Nowhere in that process did the State off er any assurance-either explicit or 

16 implicit-that the court's ruling would be dispositive of any issues beyond those specifically raised 

17 by Numrich's motion or necessarily resolved by the court's decision. 

18 Nor was Numrich ever "misled" m, to the possibility of an amendment to the charges. 

19 Rather, his defense apparently simply failed to consider the possibility that the State would seek 

20 such an amendment. Def. Resp. at 18. But the blame for this can hardly be laid at the State's feet. 

21 Here, the specific issue of possible amendments to the charges was never discussed by the parties 

22 one way or the other. 6 However, the State certainly never did anything to indicate that it was 

23 
6 As described in the State's materials, coW1Sel for the State and coW1Sel for Numrich had a single discu5sion of the 
possibility of a plea resolution (as part of larger conversation). Hinds Deel. at ,i10. Ihis oortion

6
of thP,..discussion ended .Dan\~atter erg,Trosecuung A"ftomey 
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1 foreclosing the possibility that it might-consistent lvith its long standing policy and practice-

2 move to amend the charges at a later date. And the facts giving rise to the additional charge added 

3 by the amendment are all readily apparent in the discovery that was provided to Numrich. (Indeed, 

4 the additional charge arises from the same nex1.1s of facts as the original charges and is essentially 

5 identical to one of them except that it requires proof of a higher level of mens rea.) By their own 

6 claims, Numrich's attorneys are seasoned criminal defense lawyers with experience working in this 

7 jurisdiction. 7 As a result, the State's long standing general policy and practice of charging 

8 conservatively and then amending up for trial is presumably well known to them and the facts 

9 suggesting that such an amendment was a possibility in this case should have been obvious to them. 

10 Against this backdrop, the defense apparently made an (incorrect) assumption about what the State 

11 might do and pursued a litigation strategy based on it. In that context, the fact that the State acted 

12 differently than the defense expected based on its faulty and unfounded assumption does not mean 

13 that the defense was misled by the State. 

14 

15 
2. Despite Numrich's Argument To The Contrary, The State's 

Explanation Of Events Is Reasonable And Consistent ·with The Record 

16 N umrich argues thatthis court should deny the State's motion for reconsideration because 

17 the State's explanation for how and why the motion to amend came about when it did is 

18 "inexplicable and inconsistent with the overwhelming evidence" and "confounding." Def. Resp. at 

19 

20 

21 

22 

23 

quickly once it became clear that the State would be unwilling to offer a plea deal that allowed Numrich to avoid a 
felony conviction. Hinds Dec. at ,i 10. After that point, the defense never appeared interested in addressing either a 
possible resolution or trial which are two of the main topics that would generally spark a discussion of possible 
amendments of the charges for trial. Hinds Deel. at ,i 10, 28-29. 

7 One ofNumrich's attorneys discusses his counsels' qualifications at length in the "DECLi\Ri\TION OF COOPER 
OFFENBECHERIN SUPPORT OF DEFENDANT'S RESPONSE TO STATE'S MOTION TO RECONSIDER 
Itv1POSTION OF SANCTIONS AND DEFENDANT'S MOTION TO DISMlSS PURSUANT TO CrR 8.3(b) 
AND/OR RECONSIDER ORDER [sic] MOTION TO AlvlEND" (hereinafter "Offenbecher Deel."). Numrich also 
indicates that his counsel have had "scores of cases with the King County Prosecutor's Office." Def Resp. at 16. 
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1 8, 16. However, all ofNumrich's arguments on this point are premised on faulty asse1tions 

2 regarding the State's explanations, actions, or arguments. When those faulty assertions are exposed 

3 and corrected, Nmnrich 's arguments are left entirely unsupported and should be rejected. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

a. Numrich's argument regarding Gamble8 depends on 
characterizations of the State's position that are incorrect, 
misleadin~, and irrelevant 

Numrich characterizes the State's argument in support ofreconsideration as being based on 

the claim that "the defense advanced arguments about State v. Gamble, 154 Wn.2d 475 (2005), for 

the first time in the Washington Supreme Court pleadings." Having so characterized the State's 

argument, Numrich argues that it should be rejected because "[t]he State omits any mention of the 

significant treatment of these issues through the course of this case[.]" Def Resp. at 9. In support 

of this argument, Numrich recites at length the parties' arguments regarding Gamble at various 

stages of the proceedings in this case. Def. Resp. at 9-15. As part of this, Numrich also claims that 

the State's cmnnt motion to reconsider and the materials filed in support omit having 

acknowledged an understanding of his Gamble argument during oral argument on the motion to 

amend. Def. Resp. at 10 n.4. But Numrich's assertions are incorrect, misleading, and ultimately 

irrelevant to the State's point regarding Gamble. 

As an initial matter, Numrich's assertions are simply incorrect. Despite Numrich's claim to 

the contrary, the State has never claimed that arguments about Gan1ble were not raised until the 

Supreme Court pleadings. Indeed, the State has always acknowledged that Gamble was raised and 

argued during the course ofNumrich's substantive motion to dismiss the charge of second-degree 

manslaughter. Hinds Deel. at 1116-19; Hinds Deel. App.Bat 10-14; Hinds Deel. App. C. at 4; 

8 State v. Gamble, 154 Wn.2d 475, 114 P.3d 646 (2005) 
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1 Hinds Deel. App. Q at 5-7. Similarly, the State's materials do not omit the language identified by 

2 Numrich from the oral argument on the motion to amend. Rather, the State included the transcript 

3 of the entire hearing in its materials. Hinds Deel. App. Q. 

4 In addition, Numrich's assertion about the State's "concession" at the oral argument on the 

5 motion to amend is entirely misleading. Numrich cites the State's comments as proof that the State 

6 "understood the defense argument regarding the inapplicability of Gamble to second degree 

7 manslaughter as early as when the defense filed its Reply brief in Superior Court on June 20." Def. 

8 Resp. at 10 n.4. To make this argument, however, Numrich takes two sentences from the State's 

9 arguments and then ignores the next 10 sentences in which the State qualzfies and limits the first 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

two. Read as a whole, what was actually said in court during this portion of the oral argument was: 

STATE: 

JUDGE: 

The defense's argument, which was not raised until its reply, and 
then only-I believe only in a footnote, is that Gamble, which the 
State is sort of relying on in making that argument, only applies to 
manslaughter in the first degree. So it's not until that point in time 
that it's-up until that point in time the State has the-the-I 
guess the thought or the-the-is sort of considering, as it always 
does, what charges will we bring for trial. But the import or the 
difference that this will have between a man one and man two isn't 
really brought into focus until that point in time. Again, as I noted, 
it is noted in a footnote in the defense's reply at that point. It 
doesn't really become the sort of-the crux that it has in many 
ways now become until they file their briefing, not just their note 
for discretionary review, but their motion for discretionary review 
in the Supreme Court and their um uh-excuse me-their 
statement of uh grounds for direct review, where they for the first 
time state that one of the reasons they argue that the Supreme 
Court should take direct review is in order to, quote, unquote, 
clarify Gamble. It's at that point in time that it becomes-an-and 
those were filed in late September of this year. It's at that point in 
time that it be-it's not really until that point in time that it-the
what a difference this makes between these two charges becomes 
apparent. And so it didn't-there had not been a conversation 
about additional charges or what we would add for trial or what we 
wouldn't add for trial up un- ... 

(Unintelligible). Right. I... 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

STATE: 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

JUDGE: 

STATE: 

up- ... 

understand that. 

up until that point in time because we were still on case setting. 
And the particular difference that the amendment to add a man one 
would make did not really become apparent until this briefing got 
filed, uh particularly in late September when this is filed in 
Supreme Court. Frankly, as I was writing the State's response, 
I really fully noted-uh sorry-the response or answer in the 
Supreme Court, noted what-from the State's perspective what a 
concession the defense had essentially made and started thinking 
about what that sort of meant. Um at that point in time, frankly, I 
started looking at the statute of limitations because I was trying to 
think of how this played out. 

You said that in your brief 

An-and then ... 

Right. 

determined that it was a three year statute of limitations ... 

Okay. 

which-mea culpa. But that is-that's ,vhy it came up when it did 
and how it came up when it did. 

16 Hinds Deel. App. Q at 5-7 (underlining added). In the lines quoted byNumrich (underlined in the 

17 transcript cited above), the State acknowledged that Numrich's reply brief in the Superior Court 

18 raised the argument that Gan1ble does not apply to second-degree manslaughter. In the following 

19 lines, though, the State made clear that the idea leading to the chain of thought that culminated in 

20 the motion to amend did not arise until counsel for the State read the materials Numrich filed in the 

21 Supreme Court. Despite the fact that those subsequent lines are entirely necessary to understanding 

22 the State's overall point, Numrich omitted them. Def. Resp. at 10 n.4. 

23 
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1 Finally, even if Numrich's assertions on this point ,vere not incorrect and misleading, they 

2 are still ultimately irrelevant to the State's point regarding Gan1ble. Here, Numrich is correct that 

3 Gamble was at issue throughout the litigation before Judge Chun. Def. Resp. at 9-15. But the 

4 State's has never asserted to the contrary. Rather, the State's point is that not all of the 

5 consequences that potentially follow from Numrich's argument regarding Gamble occurred to the 

6 State until State's counsel had read the version ofNumrich's argument contained in his briefing to 

7 the Supreme Comi. State MTR at 6-7; Hinds Deel. ,i,i 32-34; Hinds Deel. App. Q at 5-7. 

8 Nor was this inexplicable or unreasonable. During the argument before Judge Chun: (l)the 

9 relevant issue regarding Gamble was whether or not the Supreme Court's holding in the case 

10 regarding the mens rea for manslaughter applied to the crime of second-degree manslaughter; and 

11 (2) the issue was being raised and litigated in the context of a motion to dismiss an existing count of 

12 second-degree manslaughter. Def Resp. at 9-15; Hinds Deel. at ,i 16-19; Hinds Deel. App.Bat 10-

13 14; Hinds Deel. App. C. at 4; Hinds Deel. App. Q at 5-7. In contrast, once Numrich petitioned for 

14 review and filed his "MOTION FOR DISCRETIONARY REVIEW" and his "STATEMENT OF 

15 GROUNDS FOR DIRECT REVIEW," both the relevant issue and the applicable context shifted 

16 and expanded. At that point: (1) it appeared to State's counsel that Numrich's argument regarding 

17 Gamble was such that he had effectively conceded that his "general-specific rule" argument would 

18 not apply if he wm, charged with first-degree manslaughter; and (2) the issue was being raised in the 

19 context of the larger issue of·whether discretionary review was appropriate under RAP 2.3(b)( 4). 

20 Hinds Deel. at ,i,i 32-33. Throughout the litigation in this case, the State has naturally focused on 

21 addressing the specific issue in the specific context that was before it at the time. And, as outlined 

22 in the State's previously filed materials, the litigation regarding Numrich' s motion for discretionary 

23 review triggered a consideration of a possible amendment to the charges in a way that the litigation 
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1 regarding his motion to dismiss did not. State M1R at 6-7; Hinds Deel. at ,i,i 27-29, 32-34; Hinds 

2 Deel. App. Q at 5-7. 

3 

4 
b. Numrich's response regarding RAP 2.3(b)(4) misinterprets the 

State's point 

5 h1 the declaration in support of the State's motion to reconsider, counsel for the State 

6 indicated that, upon reviewing Numrich's Supreme Court filings, "it appeared to me that the 

7 defendant's argument that discretionary review was appropriate under RAP 2.3(b )( 4) largely 

8 depended on the assertion that, ifhe prevailed on interlocutory appeal, he would not be facing trial 

9 on a felony charge." Hinds Deel. at ,i 32. Numrich argues that the State's explanation of events 

10 regarding this point cannot be believed because it was always obvious that if he prevailed he would 

11 not be facing a felony charge. Def. Resp. at 15. But this assertion-and the argument based on 

12 it-misinterprets the State's point. Numrich treats this statement from the State as ifit was being 

13 offered as a separate and independent explanation for how and why the State brought the motion to 

14 amend when it did. But that is not the case. Whether or not Numrich's RAP 2.3(b )( 4) argument 

15 was "obvious,"9 the State's point about was not made in a vacuum. Rather, a5 the State's materials 

16 make clear, it was the State's belief that N umrich 's argument had reached the point of in imp licit 

17 concession (that his "general-specific rule" argument did not apply to first-degree manslaughter) 

18 

19 

20 

21 

22 

23 

9 In point of fact, the State does not agree with this assertion. The State would agree that-during the time that 
Numrich was charged with one felony and one non-felony-if he prevailed on his motion to dismiss the felony, he 
obviously would not be facing a felony charge, That does not mean, however, that this made Numrich' s RAP 
2.3(b )( 4) argument "obvious." Under RAP 2.3(b )( 4), discretionary review is only warranted if it will "materially 
advance the ultimate termination of the litigation." The State has taken-and continues to take-the position that 
discretionary review is not appropriate in this case because, even if an appellate court were to agree with Numrich 
and dismiss the felony charge(s), it would not materially advance the ultimate termination of the litigation due to the 
complexity of the non-felony and the high likelihood that that will go to trial The State 
made this exact argument in its answer to Numrich's motion for discretionary review. Hinds Deel. App. I at 16-17, 
19. Given that, the State believes that Numrich's argument that discretionary review is appropriate under RAP 
2.3(b )( 4) is patently and obviously contrary to the language of the rule. In this context, while Numrich made this 
argument to Judge Chun in the heat of Superior Court litigation, the State does not believe it can reasonably be said 
that it should have been "obvious" that he would go on to repeat it to the Supreme Court. 
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1 coupled ,vith his RAP 2.3(b )( 4) argument that led the State to begin considering the amendment in 

2 question. Hinds Deel. at 1132-34. 

3 

4 

5 

c. Numrich's argument that the State's explanation of events is 
"confounding" is based on assertions that miss the point or that 
misinterpret or mischaracterize the State's statements and 
actions 

6 As noted above, in support of its motion for reconsideration, the State explained how and 

7 why the motion to amend came about when it did. State M1R at 5-8; Hinds Deel. Numrich 's 

8 argues that this explanation of events is "confounding." Def Resp. at 16-18. However, Numrich's 

9 argument on this point is based on a recitation of his counsels' beliefs regarding how prosecutors 

10 usually handle and negotiate cases and his opinion that the State's actions in this case are not 

11 consistent with that. Def. Resp. at 16-18. In this section of his response, Numrich makes a number 

12 of assertions that miss the point of the State's explanation or that misinterpret or mischaracterize 

13 the State's statements and actions. 

14 First, in the declaration in support of the State's motion to reconsider, counsel for the State 

15 described the various events that generally cause counsel for the State to consider the possibility of 

16 amending charges and/or to address them with a defendant's attorney. Hinds Deel. at 129. 

17 Referring to this point, Nmmich claims that "[t]he State's clear suggestion is that discussing 

18 potential amendments is somehow a rare occurrence." Def. Resp. at 16. But that was not the 

19 State's suggestion at all. The State has never claimed or implied that the discussion of possible 

20 amendments is rare; nor is that a reasonable interpretation of the State's statement. Rather, the 

21 State's point was simply that counsel for the State does not typically spontaneously raise the issue of 

22 possible an1endments, but that such conversations are generally prompted by something and that 

23 none of the things that usually prompt such a discussion had occurred in this case. Hinds Deel. at i1 
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1 29. Indeed, the State's perspective is almost precisely the opposite ofhm:v Numrich characterized 

2 it-the things that prompt consideration or discussion of possible amendments are common. h1 that 

3 contexi, one of the things that made this case unusual was the fact that none of them had occurred as 

4 of September. 

5 Second, Numrich's argument is premised on a number of assertions regarding both his 

6 opinions as to why prosecutors generally tell defense attorneys about potential amendments and 

7 about why he believes it would have made sense for the State to mention the potential amendment 

8 earlier in the process in this case. Def Resp. at 16-17. Numrich's assertions and argument on this 

9 point arc based on the implicit-and incorrect-assumption that the State made a conscious 

10 decision to refrain from telling the defense about the potential amendment. Def Resp. at 16-17. But 

11 that was not the case. Here, as described above, the State was not intentionally or consciously 

12 withholding information. Rather, the State itself simply did not think of or consider the potential 

13 amendment of charges between early 2018 (the time of the filing of the initial charges) and October 

14 of 2018 (the time that counsel for the State was drafting the response to Numrich's briefing in the 

15 Supreme Court). Hinds Deel. at ,i,i 27-29, 32-34; Hinds Deel. App. Q at 5-7. Even then, the 

16 decision to move to amend was not a foregone conclusion and was triggered by the fact that the 

17 State could not delay the decision any longer. Hinds Deel. at ,i,i 7, 34-37. 

18 111ird, the State's explanation of events includes the fact that the State and the defense never 

19 had any conversations about any issues related to trial-including what amendments to the charges 

20 the State might make i£lwhen the case was set for trial-prior to Numrich filing his motion for 

21 discretionary review. State MTR at 6-7; Hinds Deel. at ,i,i 10, 28-29. Numrich argues that the 

22 State's explanation "misses the forest for the trees" because, he asserts, the conversation between 

23 the State and defense counsel in February of2018 and/or the defense motion to dismiss "obviously" 
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1 involved an implicit question as to whether the State was considering an upvrnrd an1endment to the 

2 charges. Def Resp. at 17-18. But neither this argument nor this assertion are persuasive. 

3 As an initial matter, Numrich's argument and assertion essentially concedes the State's point 

4 that the defense never engaged in any direct conversation with the State regarding trial issues or 

5 possible trial amendments. 10 Instead, Numrich attempts to retrospectively characterize his counsel's 

6 conversation with the State and/or the litigation of his motion to dismiss as implicit requests for 

7 information regarding whether the charges would be amended. This assertion is unbelievable on its 

8 face. There was nothing about either the conversation nor Numrich's position nor his attorneys' 

9 briefing or argument that can fairly be characterized as seeking such information. Hinds Deel. at ,r,r 

10 10, 28-29, 34; Hinds Deel. App. A, B, C; Oftenbecher Deel. App. D, E, G. 

11 Moreover, despite his claim to the contrary, it is actually Numrich who misses the forest for 

12 the trees, because even ifNumrich's asse11ion on this point was true, it still does not either 

13 contradict or call into question the State's version of events. Numrich's assertion establishes only 

14 what his attorney' intent was. But regardless of the defense's intent, the State did not interpret any 

15 of this as an implicit question regarding whether it would amend the charges for trial. Hinds Deel. 

16 at ,r,r 10, 28-29, 34; Hinds Deel. App. Q at 5-7. Here, Numrich essentially argues that his attorneys 

17 selected his litigation strategy based on the assumption that the State would not seek to amend the 

18 charges and that this assumption was based solely on his attorneys' interpretation of the State's 

19 "response" to an implicit question. His attorneys, however, were aware that the specific issue of 

20 possible amendments to the charges had never been directly or explicitly discussed by the parties 

21 one way or the other and that the State had never done anything to explicitly indicate that it would 

22 not amend the charges at a later date. Additionally, the facts giving rise to the additional charge 

23 
1° Certainly Numrich has offered no assertion of fact from any of his attorneys that any such conversations took 
place. 
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1 added by the amendment are all readily apparent in the discovery that lvas provided to Numrich and 

2 Numrich's attorneys are familiar with State's long standing general policy and practice of charging 

3 conservatively and then amending up for trial. In this contex1, the fact that the State acted 

4 differently than the defense assumed does not mean that the State's actions were inexplicable or 

5 unreasonable. 

6 

7 
B. NUMRICH'S ARGUMENT REGARDING GASSMAN 11 IS 

UNPERSUASIVE AND SHOULD BE REJECTED 

8 In its motion to reconsider the imposition of sanctions, the State pointed out that the issue of 

9 a trial court's ability to impose sanctions against the State for bringing an "untimely" motion to 

10 amend is controlled by State v. Gassman. State MTR at 3-5. The State further pointed out that, 

11 under Gassman, this court will abuse its discretion if it orders the State to pay sanctions. State MTR 

12 at 3-5. In his response, Numrich argues that the imposition of sanctions would not constitute an 

13 abuse of discretion under Gassman. Def. Resp. at 19-20. Numrich's argument, however, must be 

14 rejected. 

15 The Supreme Court's holding in Gassman and the rationale for it are straightforward. A 

16 trial court can only impose sanctions against the State for the "untimely" filing of a motion to 

17 amend if it finds that the State acted in "bad faith" or engaged in conduct "tantamount to bad faith." 

18 175 Wn.2d at 201-11. Such bad faith or conduct tantamountto bad faith consists of"willfully 

19 abusive, vexatious, or intransigent tactics designed to stall or harass." Id. at 211 ( citing Chambers v. 

20 NASCO, Inc., 502 U.S. 32, 45-47, 111 S.Ct. 2123, 115 L.Ed.2d 27 (1991)). In this context, conduct 

21 that is merely careless is not tantamount to bad faith. Id. at 212-13. 

22 

23 
11 State v. Gassman. 175 Wn.2d 208, 263 P.3d 113 (2012) 
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1 In Gassman, the State moved to amend the Information on the day of trial to change the date 

2 that the crime was allegedly committed by the codefendants. Id. at 209-10. The defense attorneys 

3 objected on the grounds that they had prepared their entire defense around having an alibi for the 

4 date the State had initially alleged that the crime had taken place on. Id. at 210. The trial court 

5 granted the motion to amend and continued the trial date to give the defendants time to prepare their 

6 defense(s) based on the newly charged date of offense. Id. The trial court also found that the 

7 State's conduct was careless and ordered the State to pay attorneys' fees to each defense counsel for 

8 the extra time they were required to spend because of the State's amendment. Id. On appeal, the 

9 Supreme Court held that the trial court's finding that the State's conduct was careless did not 

10 constitute a finding of bad faith and that State conduct tantamount to bad faith could not be inferred 

11 from the record. Id. at 212-13. The Court, therefore, ruled that the trial court abused its discretion 

12 in ordering sanctions. Id. 

13 Numrich does not appear to disagree with any of the above. 12 Rather, his entire argument 

14 that sanctions can and should be imposed against the State under Gassman in this case is based on 

15 simply repeating the same faulty assertions regarding the State's explanations and actions that he 

16 makes elsewhere in his brief. For example, Numrich simply reiterates-without any additional 

17 

18 

19 

20 

21 

22 

23 

12 Numrich does cite at length to a portion of the=== opinion wherein the Supreme Court discussed various 
concessions made by the defense attorney in that case in the course of reaching its conclusion that the record did not 
support a of conduct tantamount to bad faith. Def Resp. at 19-20 (quoting ~~!ml. 175 Wn.2d at 212-13). 
It appears that Numrich is attempting to draw a distinction between his position and the position of that attorney. 
Even if true, however, this is irrelevant. The concessions made by the attorney in=== were a necessary part of 
the court's analysis given the specific procedural posture of that case and the lack of clarity in the record on appeal. 
175 Wn.2d at 212-13. Nothing in this discussion alters the basic rule of Gassman, which focuses simply on whether 
the State acted in bad faith or engaged in conduct tantamount to bad faith. 
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1 analysis or argument-the accusations that the State misled the defense and the court, 13 that the 

2 State's explanation of events cannot be believed, and that the State's conduct was tantamount to bad 

3 faith. Def. Resp. at 20. As discussed at length above, these accusations are based on assertions that 

4 are either incorrect or that misinterpret and mischaracterize the record. For the same reasons 

5 discussed above, they are also not a basis to conclude that sanctions are pennissible under 

6 Gassman. 

7 Here, this court found: (1) that the State's counsel had been candid with the court in 

8 explaining how and why the motion to amend came about when it did; and (2) that there was no 

9 evidence that the motion to amend had been brought for an improper purpose. Hinds Deel. App. R; 

10 State MTR at 4-5. Despite Numrich's arguments to the contrary, the record does not provide even a 

11 suggestion that the State acted in bad faith or engaged in conduct tantamount to bad faith. As a 

12 result, even if this court believes that the State was careless, the imposition of sanctions against the 

13 State would constitute an abuse of discretion under Gassman. 

14 

15 
C. NUMRICII IIAS FAILED TO PROVIDE ANY RESPONSE TO TIIE 

STATE'S ARGUMENT THAT IT SHOULD NOT BE SANCTIONED FOR 
HAVING FAILED TO DO SOMETHING THAT IT HAD NO OBLIGATION 

16 TODO 

17 When a court imposes sanctions against a party, it necessarily presupposes that the party has 

18 done something wrong-i.e. it has done something that is not allowed to or has failed to do 

19 something that is required. In the State's motion for reconsideration, the State pointed out that-

20 

21 

22 

23 

13 Oddly, however, in this portion of his briefNumrich slightly changes the language of his accusation that the State 
misled the court and assert<; that "the State misled the defense and the Court into believing that this extensive 
litigation would resolve the issues rPoarr1:n,n the applicability of the cu-~•IJ\C\.,!ilv statute [sic] to the Manslaughter 
in the Second Degree charge." Def. Resp. at 20. But this assertion is nonsensical. The State would concur that the 
litigation in question-which entirely revolves around whether the general-specific rule bars the State from 
prosecuting Numrich for second-degree manslaughter-will resolve that issue. Given that the State and the defense 
appear to be in agreement as to this, even if one accepted the remainder ofNumrich's argument, it is unclear how 
the State can be said to have misled the defense and the court on this point. 

STATE'S REPLY IN SUPPORT OF MOTION TO 
RECONSIDER THE IMPOSITION OF SANCTIONS - 17 

Dan Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
FAX (206) 296-0955 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 371

57261152 

1 even if the record before this court at the time it ordered sanctions had been complete and even if 

2 this court could impose sanctions based on a finding of less than bad faith, this court should still 

3 reconsider its order because it was based on sanctioning the State for failing to do something it did 

4 not actually have an obligation to do. 14 State MIR at 8-9. 

5 Numrich's response entirely fails to address this point. Numrich has not identified any error 

6 in the State's argument. Nor has Numrich provided any authority setting forth any legal 

7 obligation- whether constitutional, statutory, or rule-based- that the State failed to comply with in 

8 this case. As a result, the State's motion for reconsideration should be granted on this basis alone. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

IV. CONCLUSION 

For the reasons discussed above and in the State's previously filed brief, this court should 

grant the State 's motion to reconsider the imposition of sanctions. 

DATED this 10th day of December, 2018. 

DANIEL T. SA TTERBERG 
King County Prosecuting Attorney 

By:_f~_l¼L-__ ~_c-_ 

Patrick Hinds, WSBA #34049 
Eileen Alexander, WSBA # 45636 
Deputy Prosecuting Attorneys 
Attorneys for Plaintiff 

14 Here, the State was essentially sanctioned for not affirmatively reaching out to the defense before a trial date was even 
set to make sure that the defense was aware of a possible trial amendment-the potential for which was readily apparent 
in the discovery- so that the defense could determine whether filing an interlocutory appeal would be the most cost
effective litigation strategy after the defendant's motion to dismiss was denied. But the State is not required to assist the 
defense in this way. Given that the State is not obligated to do this, it should not be sanctioned for "failing" to do so. 
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1 

2 

3 

4 

5 

6 

7 

8 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

THE STATE OF WASHINGTON, 

V. 

9 PHILLIP NUMRICH, 

10 

) 
Plaintiff, ) 

) No. 18-1-00255-5 SEA 
) 
) STATE'S MOTION TO STRIKE 
) REPLY DECLARATION OF COOPER 

Defendant. ) OFFENBECHER OR ALLOW STATE 
) TO FILE SUPPLEMENTAL 
) RESPONSE 

11 ___________________ ) 
12 I. INTRODUCTION 

13 The defendant, Phillip Nurnrich, filed a fee petition supported only by a declaration from 

14 one of his attomeys. 1 In its response, the State pointed out, inter alia, that this court should deny 

15 Numrich's request for fees because his fee petition was inadequate and failed to comply with 

16 numerous long-standing legal requirements. The State also noted its objection ifNumrich 

17 attempted to cure or address these deficiencies in a reply or a supplemental petition. Numrich has; 

18 now filed additional documentation-in the form of another declaration from the same attorney-

19 that attempts to provide new information to fix some of the deficiencies with his previously filed 

20 materials. For the reasons outlined below, this court should strike this most recent declaration. In 

21 the alternative, the State should be granted leave to file a supplemental response to Numrich 's fee 

22 petition. 

23 

1 Hereinafter cited to as "Fee Pet" 
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1 II. RELEVANT FACTS 

2 The procedural facts leading up to the filing of the "STATE'S RESPONSE TO 

3 DEFENDANT'S FEE PETITION" on November 302 are set forth in that document. 3 This 

4 document ( and attached appendices) has been previously filed under separate cover and is 

5 incorporated herein by reference. On December 5, Numrich filed a "DECLARATION OF 

6 COOPER OFFENBECHER IN REPLY TO STATE'S RESPONSE TO DEFENDANT'S FEE 

7 PETITION."4 Specific and/or additional facts are discussed below as relevant. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

III. ARGUMENT 

A court has the inherent authority to strike part or all of a declaration that has been 

improperly filed or that contains improper or in-elevant materials. See Oltman v. Holland Am. Line 

USA, Inc., 163 Wn.2d 236, 247, 178 P.3d 981 (2008). Here, this court should strike the all or parts 

of the reply declaration for a number of reasons. In the alternative, the State should be given leave 

to file a supplemental response to Numrich's fee petition in light of the new infotmation in the reply 

declaration. 

A. THIS COURT SHOULD STRIKE PART OR ALL UF THE REPLY 
DECLARATION 

It its response to Numrich's fee petition, the State argued that this court should not impose 

any fees because Numrich's petition and supporting materials were insufficient. State Resp. at 7-14. 

2 All dates referenced in this brief are in 2018 unless otherwise noted. 

3 Hereinafter cited to as "State Resp." Appendices to that document hereinafter cited as "State Resp App." followed 
by the letter of the relevant appendix "State Resp. A"). Where possible or relevant, the State will provide 
a pinpoint cite within the appendix. 

4 This document will hereinafter be referred to as "the reply declaration" and cited to as "Reply Deel. 
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1 Numrich nmv attempts to con-ect the deficiencies in his initial fee petition by filing a reply 

2 declaration that consists almost entirely of new inf omiation that was not previously provided. For a 

3 number of reasons, this is wholly improper and all or part of this declaration should be struck. 

4 First, the reply declaration should be struck because it improperly attempts to submit new 

5 evidence/information for the first time in reply. As a general rule, mate1ials being submitted in 

6 reply cannot raise new issues or submit new evidence for the first time. Documents submitted in 

7 reply are generally limited to those which "explain, disprove, or contradict the adverse pa1iy's 

8 evidence." See Molloy v. City of Bellevue, 71 Wn. App. 382, 385, 859 P.2d 613 (1993). The 

9 moving party is generally not allowed to raise new issues or submit new evidence as part of its reply 

10 materials because it improperly deprives the nonmoving party of the opportunity to respond. 

11 White v. Kent Medical Center, Inc., P.S., 61 Wn. App. 163, 168, 810 P.2d 4 (1991). 

12 Here, the reply declaration consist almost entirely of new information/evidence being 

13 submitted for the first time in reply. In its response brief: the State pointed out a number of ·ways in 

14 which Numrich's fee petition failed to provide documentation, information, or evidence regarding 

15 relevant points, including some that are legally required. This included, among other things: 

16 • Failing to provide information, evidence, or documentation as to whether Numrich was 
actually paying his attorneys on an hourly basis (versus a flat-fee an-angement) and as to 

17 whether the hourly rates being claimed were the hourly rates actually being paid by 
Numrich;5 

18 

19 

20 

21 

22 

23 

• Failing to provide information, evidence, or documentation as to whether Numrich had 
actually been billed for the hours claimed by his attorneys; 6 and 

• Failing to provide information, evidence, or documentation of what the time claimed by his 
attorneys was actually spent doing. 7 

5 State Resp. at 9-10 

6 State Resp. at 9-10 

7 State Resp. at 11-13 
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1 These were not just areas ,vhere the State was arguing that the infonnation, evidence, or 

2 documentation provided by Numrich was insufficient. Rather, they were areas where Numrich had 

3 not provided any infonnation, evidence, or documentation. 

4 In this context, Numrich's reply declaration is a clear attempt to provide the very 

5 infom1ation, evidence, and/or documentation that the State pointed out was missing. To-wit: 

6 • The first paragraph of the reply declaration claims, inter alia, that Numrich is paying his 
attorneys hourly, that he has been billed for the work of his attorneys at the rates listed in the 

7 initial declaration, and that he has actually paid fees based on these hourly rates. Reply Dec. 
at ,i 1. None of this information was previously provided. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

• The third, fourth, and fifth paragraph of the reply declaration claim, inter alia, that Numrich 
was billed for all of the hours claimed in his fee petition and that he has actually paid fees 
for a little more than half of them. Reply Deel. at ,i,i 3-5. None of this infom1ation was 
previously provided. 

• The sixth paragraph of the reply declaration ostensibly sets forth the type of work that his 
attorneys were doing during the hours claimed in the fee petition. Reply Deel. at ,i 6. None 
of this information was; previously provided. 

All of this constitutes new evidence/inforn1ation being improperly submitted for the first time in 

reply. Some of this is inf01mation that is required to be provided in a fee petition by long standing 

\Vashington law. State Resp. at 11-13. All of this information could and should have been 

provided as part ofNumrich's initial fee petition. In this context, Numrich has not provided any 

reasonable explanation or justification for his failure to provide this information in his initial 

petition. Nor is any apparent in the record. And by failing to provide this infonnation until his 

reply materials, Nmmich has improperly deprived the State of the ability to respond to it. a 

result, the court should strike at least the above referenced paragraphs of the reply declaration. 

Second, all or part of the reply declaration should be struck as ultimately irrelevant. As an 

initial matter, to meet its burden of proving the reasonableness of fees in general, the party seeking 

them must provide more than a simple and unsupported declaration from its counsel. Mahler v. 
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1 Szucs, 135 Wn.2d 398, 434-35, 957 P.2d 632 (1998); SentinelC3, Inc. v Hunt, 181 Wn.2d 127, 144, 

2 331 P.3d 40 (2014). Numrich provided no evidence in support of his initial fee petition beyond an 

3 unsupported declaration from one of his attorneys. Fee Pet. at 3-7. In its response, the State argued 

4 that the fee petition was insufficient because Numrich had failed to provide any evidence supporting 

5 his attorney's declaration. State Resp. at 7-9. Numrich now attempts to address some of the 

6 deficiencies in his petition by filing another declaration from the same attorney that is again 

7 unsupported by any evidence or documenation. Reply Deel. Given that one of the reasons that his 

8 initial petition was insufficient wm; precisely because it was not supported by anything beyond a 

9 declaration of counsel, that deficiency cannot be remedied simply by filing another unsupported 

10 declaration of counsel. In that context, the reply declaration is irrelevant as a whole. As a result, it 

11 should be struck in its entirety. 

12 Even if the reply declaration was not irrelevant in its entirety, Paragraph 6 in particular still 

13 1s. To meet its burden of proving the reasonableness of the work done by its attorneys for purposes 

14 of a fee petition, the party seeking fees must establish at least: ( 1) the number of hours worked; (2) 

15 the type of work performed; and (3) the category of attorneys who perfonned the work. McGreevv 

16 v. Oregon Mutual Insurance Co., 90 Wn. App. 283,292,951 P.2d 798 (1998) (citing Bowers v. 

17 Transamerica Title Ins. Co .. 100 Wn.2d 581, 597, 675 P.2d 193 (1983)). This information must be 

18 provided so that the party opposing fees can meaningfully evaluate and argue against the hours 

19 claimed in the fee petition and so the court can consider whether the time requested is reasonable 

20 and can exclude time that is unproductive, excessive, and duplicative. 224 Westlake, LLC v. 

21 Engstrom Properties, LLC., 169 Wn. App.700, 740,281 P.3d 693 (2012); Berryman v. Metcalf, 177 

22 Wn. App. 644, 661-63, 312 P.3d 745 (2013); Mahler, 135 Wn.2d at 434. In its response, the State 

23 argued that Numrich's fee petition 'Was insufficient because he had provided information only 
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1 regarding the hours he claimed each of his attorneys had worked and had not provided any 

2 information about what they ostensibly did during those hours. State Resp. at 11-13. 

3 Numrich nmv attempts to address this deficiency by including some information in the reply 

4 declaration regarding the work done by his attorneys. Reply Deel. at ,i 6. But this consists only of a 

5 list of the general types of work performed by his attorneys over the course of the 38.1 hours he 

6 claims in the petition. Reply Deel. at ,i 6. He provides no information that indicates how much 

7 time was actually spent on specific work by each of his attorneys. Reply Deel. at ,i 6. Without this 

8 information, it is impossible for the State or this court to evaluate, for example, whether the time his 

9 attorneys spent on particular tasks was excessive or duplicative. As a result, Paragraph 6 of the 

10 reply declaration is meaningless because, while it ostensibly sets forth the type of work done by his 

11 attorneys, it does not provide the actual information that is the point of the legal requirement. As it 

12 is therefore irrelevant, Paragraph 6 should be stmck. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

B. IN THE ALTERNATIVE, THIS COURT SHOULD ALLO'-'' THE STATE 
TO FILE A SUPPLEMENTAL RESPONSE TO NUMRICH'S FEE 
PETITION 

If this court is unwilling to strike some or all of the reply declaration, the State should be 

allowed to file a supplemental response to Numrich's fee petition. When a party requesting fees 

submits a reply declaration that contains new information/evidence in support of its fee request after 

the other party has filed its response, the party opposing fees should be granted a reasonable 

opportunity to review and respond to that evidence. 111at is particularly the case where, as here, it 

appears beyond question that the reply declaration and the new information contained therein is 

being submitted in an attempt to supplement precisely those areas where the State pointed out that 

the initial fee petition was legally and factually insufficient. 
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1 Here, the State potentially has additional or slightly different arguments against Numrich's 

2 fee petition if this court allows itto be supplemented by the reply declaration. For example, the 

3 State will argue that the fee petition-even as supplemented-is still insufficient to establish 

4 reasonable fees. Similarly, the State may now potentially affirmatively argue that the hourly rate 

5 charged by Numrich's attorneys and/or that the hours requested by the defense are unreasonable. 8 

6 As a result, even if this court does not strike some or all of the reply declaration, the State should 

7 still be allowed to file a supplemental response. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

IV. CONCLUSION 

For the reasons outlined above, this court should grant the State 's motion to strike the reply 

declaration or, in the alternative, should give the State the opportunity to file a supplemental 

response within a reasonable period of time. 

DATED this 11th day of December, 2018. 

DANIEL T. SA TTERBERG 
King County Prosecuting Attorney 

By:_f~_l¼L-__ ~_c-_ 

Patrick Hinds, WSBA #34049 
Eileen Alexander, WSBA # 45636 
Deputy Prosecuting Attorneys 
Attorneys for Plaintiff 

8 In the reply declaration, Numrich' s attorney asserts that the State "has offered no evidence to rebut the 
reasonableness of the hourly rates charged by our firm 's attorneys" and that "the State has not argued that the hours 
requested by the defense are unreasonable." Reply Deel. at 3, 3 n.3. But this ignores the fact that it is Numrich who 
bears the burden of establishing that the hourly rates and hours worked were reasonable, not the State 's burden to 
prove that they were unreasonable. Given that Numrich' s initial fee petition was insufficient simply by virtue of its 
failure to include required information, the State chose to focus its response on the fact that Numrich had failed to 
meet his burden. This neither conceded reasonableness nor waived the point. Should this court allow the reply 
declaration to stand, the State may choose to expand its response to include affirmative arguments that the hourly 
rates and/or the hours claimed are unreasonable in response to the new materials contained in the reply declaration 
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THE STATE OF WASHINGTON, 

V. 

PHILLIP NUMRICH, 

I. INTRODUCTION 

) 
Plaintiff, ) 

) 
) 
) 
) 
) 

Defendant. ) 
) 
) 

No. 18-1-00255-5 SEA 

STATE'S RESPONSE TO 
DEFENDANT'S MOTION TO 
DISMISS PURSUANT TO CrR 8.3 OR 
TO RECONSIDER AMENDMENT 

Tue defendant, Phillip Numrich, has filed a motion asking this court to dismiss some or 

all of the charges against him or, in the alternative, to reconsider and reverse its November 11 

order granting the State's motion to amend. 2 As with many of his prior briefa in this matter, 

Numrich's motion consists primarily of arguments premised on assertions that are either 

incorrect or that misinterpret and mischaracterize the record in a manner that casts the State's 

actions in an unfair and inaccurate light. In addition, Numrich's analysis of the case law 

interpreting CrR 8.3(b) is flawed and he has failed to identity anything relevant that is ne,:v or 

1 All dates referenced in this brief are in 2018 unless otherwise noted. 

2 Numrich filed his "DEFENDANTS MOTION TO DIS:tvllSS PURSUANT TO CrR 8.3(b), OR 
23 ALTERNATIVELY TO RECONSIDER ORDER ON MOTION TO AMEND" on November 30. The State will 

hereinafter cite to this brief as "Def. 8.3 Mot." 
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1 different since this court issued its November 1 order. When the law is correctly interpreted and 

2 applied to the actual record in this case, it is apparent that Numrich's motions should be denied 

3 because there is no basis for this court to either dismiss pursuant to CrR 8.3(b) or reconsider its 

4 prior ruling granting the State's motion to amend. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

II. RELEVANT FACTS 

The State has outlined the procedural facts of this case-in differing levels of 

thoroughness and detail-in numerous filings with this court, including the "STATE'S REPLY 

IN SUPPORT OF MOTION TO AMEND,"3 the "STATE'S MOTION TO RECONSIDER THE 

IMPOSITION OF SANCTIONS,"4 and the "DECLARATION OF PATRICK HINDS FOR 

PURPOSES OF MOTION TO RECONSIDER."5 All of these documents (and attached 

appendices) have been previously filed under separate cover and are incorporated herein by 

reference. Specific and/or additional facts are discussed below as relevant. 

14 III. ARGUMENT 

15 Numrich argues that this court should dismiss some or all of the counts against him pursuant 

16 to CrR 8.3(b) or, in the alternative, reconsider its prior order granting the State's motion to amend to 

17 add a count of first-degree manslaughter. For a number ofreasons, these motions should be denied. 

18 

19 

20 

21 

22 

23 

3 Filed October 31, 2018. Hereinafter cited to as "State i\mend. Reply." Appendices to the document cited as 
"State Amend. Reply App." followed by the letter of the relevant appendix (e.g. "State Amend. Reply App. B''). 
\Vhere possible or relevant, the State will provide a pinpoint cite within the appendix 

4 Filed November 13, 2018. Hereinafter cited to as "'State Sanction :tvfot." 

5 Filed November 13, 2018. Hereinafter cited to as "Hinds Deel." Appendices to the document cited as "Hinds 
Deel." followed by the letter of the relevant appendL'{ (e.g. "Hinds Dec. App. Wbere possible or relevant, the 
State will provide a pinpoint cite within the appendix. 
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A. BOTH OF NUMRICH'S MOTIONS SHOULD BE DENIED BECAUSE 
THEY DEPEND ON ACCUSATIONS OF STATE WRONGDOING THAT 
ARE BASED ON FAULTY ASSERTIONS THAT ARE UNSUPPORTED BY 
THE RECORD 

Both Numrich's motion to dismiss and his motion for reconsideration are fundamentally 

based on accusations of wrongdoing on the part of the State. 1bese accusations, in tum, rely on 

numerous assertions regarding the State's explanations, actions, and arguments in this matter. 

These assertions, however, are faulty-they are simply incon-ect, miss the point, and/or 

misinterpret or mischaracterize the State's arguments and actions in a matter that casts the State 

in an undeservedly negative light that is unfair and inaccurate. When those faulty assertions are 

exposed and con-ected, Numrich's accusations of ,Nrongdoing are left entirely unsupported. 

Because Numrich's motions depend on accusations for which there is no support, they must be 

denied. 

In this contex'1, the faulty assertions at issue in Numrich's cun-ent motion to dismiss and 

motion to reconsider are identical to those he made in his response to the State's motion asking 

this court to reconsider the imposition of sanctions. 6 The State pointed out, analyzed, and 

corrected Numrich's numerous errors, misinterpretations, and/or mischaracterizations of the 

record and the State's explanations, actions, and arguments in its "ST ATE' S REPLY IN 

SUPPORT OF MOTION TO RECONSIDER THE IMPOSITION OF SANCTIONS."7 The 

State incorporates this briefing by reference. In the interest of brevity, however, the State will 

6 Compare Def 8.3 Mot. at 1-8 withNumrich's "DEFENDANTS RESPONSE TO STATE'S MOTION TO 
RECONSIDER IMPOSITION OF SANCTIONS ERRA.TA FILING" at 3-20, both filed on November 30. 
Indeed, Numrich' s briefing in support of his motions to dismiss/reconsider references and incorporates by reference 
the factual assertions made in his briefing in response to the State's motion to reconsider the imposition of sanctions. 
Def 8.3 Mot at 3 n. l, 3-4. 

7 Filed December 10. Hereinafter cited to as "State Sanction Reply." 
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1 provide only a brief summary of the main points rather than repeating the analysis in its entirety 

2 here. 

3 First, Numrich asserts that the State "misled" the defense and the court. Def 8.3 Mot. at 1, 

4 7. However, this is incorrect. The State never knowingly misled either the court or the defense or 

5 intentionally misrepresented its position in this matter. State Sanction Reply at 5. More 

6 specifically, the State never misled the court or the defense into believing that the motion to dismiss 

7 the second-degree manslaughter charge would be the dispositive motion regarding any and all 

8 felony charges in this matter. State Sanction Reply at 5-6, 16-17. Nor was Numrich ever misled as 

9 to the possibility of an amendment to the charges. Id. 

10 Second, the State noted in its materials in support of its motion to reconsider sanctions that it 

11 has always believed that there was probable cause to charge Numrich with first-degree 

12 manslaughter, but that it decided to file second-degree manslaughter initially and reserve the 

13 decision as to whether to amend to or add first-degree manslaughter until a later time. Hinds Deel. 

14 at ,r,r 6-8; Hinds Deel App. Q at 5-7. N umrich now characterizes this statement as proof that the 

15 State always intended to actually amend the charges and consciously withheld this information from 

16 the defense and the court. Def 8.3 Mot at 1-2, 7. But that is not what the State said, nor is it a 

17 reasonable interpretation of the State's explanation of events. Rather, the State itself simply did not 

18 think of or consider the potential amendment of charges between the time of the initial filing (early 

19 2018) and the time that counsel for the State was drafting the response to Numrich's Supreme Court 

20 briefing (October of 2018). State Sanction Reply at 4, 13. Even then, the decision to amend was 

21 not a foregone conclusion and was ultimately made because the State would otherwise lose the 

22 option of amending. Id. 

23 
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1 Third, Numrich asserts that the State's "recent declaration claims that it did not recognize 

2 the defendant's argument regarding the inapplicability of State v. Gamble, 154 W n.2d 457 (2005) 

3 until mid-October when it read the defendant's opening briefs to the Supreme Court." Def 8.3 Mot 

4 at 2. Having so characterized the State's explanation of events, Numrich argues that this claim is 

5 "false" and that "the State continues to mislead the Court" by making it. Def 8.3 Mot. at 2-3, 7-8. 

6 But Numrich's assertion is incorrect, misleading, and misses the State's point regarding Gamble. 

7 Despite his claim to the contrary, the State has never claimed that arguments regarding the 

8 applicability of Gamble were not raised until the Supreme Court pleadings or that Gamble was not 

9 at issue during the litigation before Judge Chun. State Sanction Reply at 7-9. Rather, the State's 

10 point was that not all of the consequences that followed from Numrich's argument regarding 

11 Gamble occurred to the State until State's counsel had a chance to read the version ofNumrich's 

12 argument containing in his initial briefing to the Supreme Court. State Sanction Reply at 10-11. 

13 Nor was this inexplicable or unreasonable given the circumstances of the case. Id. 

14 Fourth, Numrich asserts that the State's "subsequent efforts to explain its untimely motion 

15 [to amend] are unavailing and totally contradicted by the record." Def. 8.3 Mot. at 7. But this 

16 assertion-and the argument based on it-consist of little more than reiterations of the same claims 

17 addressed above. Def. 8.3 Mot. at 7-8. They should be rejected for the same reasons. 

18 In the State's materials in support of its motion to reconsider the imposition of sanctions, the 

19 State provided a recitation of the procedural history of this case that summarized how the case 

20 proceeded up to the point that the State brought its motion to amend and, more specifically, 

21 explained why and how that motion came about when it did. State Sanction Mot.; Hinds Deel. 

22 Despite multiple efforts, Numrich has failed to convincingly challenge either the State's explanation 

23 of events or the propriety of the State's actions. His attempts to do so have relied on assertions that 

STATE'S RESPONSE TO DEFENDANT'S 
MOTION TO DISMISS PURSUANT TO CrR 8.3 
OR TO RECONSIDER AMENDMENT - 5 

Dan Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
FAX (206) 296-0955 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 384

57304015 

1 are simply incorrect, that miss the point, or that misinterpret or mischaracterize the State's 

2 arguments and actions in a matter that casts the State in an undeservedly negative light that is 

3 unfair and inaccurate. In contrast, the State's explanation of events is credible and believable and 

4 establishes that, while the current posture of this case is obviously not ideal, the State's actions over 

5 time were neither inexplicable nor unreasonable given the unique nature of the case and the way in 

6 which procedural events have unfolded. State Sanction Mot.; Hinds Deel., State Sanction Reply. 

7 Given that both Numrich's motion to dismiss and his motion for reconsideration are based on 

8 accusations of wrongdoing on the part of the State and that there is no support for these accusations, 

9 his motion should be denied. 

10 

11 

12 

B. NUMRICH'S MOTION TO DISMISS PURSUANT TO CrR 8.3(b) 
SHOULD BE DENIED 

1. Applicable Law 

13 Under CrR 8.3(b ), a court "may dismiss any criminal prosecution due to arbitrary action 

14 or governmental misconduct when there has been prejudice to the rights of the accused which 

15 materially affect the accused's rights to a fair trial." To obtain dismissal under CrR 8.3(b ), the 

16 burden is on the defendant to establish both: (1) arbitrary action or governmental misconduct; 

17 and (2) prejudice affecting his right to a fair trial. State v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d 

18 638 (2003); State v. Michielli, 132 Wn.2d 229,240, 937 P.2d 587 (1997). Because the 

19 defendant bears the burden of demonstrating both, a court must deny a CrR 8.3(b) motion if the 

20 defendant fails to establish either. Rohrich. 149 Wn.2d at 654-55. In addition, a court 

21 considering a CrR 8.3(b) motion to dismiss must keep in mind that "dismissal is an ex1:raordinary 

22 remedy to which the court should resort only in 'truly egregious cases of mismanagement or 

23 misconduct."' State v. Wilson, 149 Wn.2d 1, 9,965 P.3d 657 (2003) (quoting State v. Duggins, 
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1 68 Wn. App. 396, 401, 844 P.2d 441 (1993)). Here, Numrich has failed to establish either 

2 arbitrary action/governmental misconduct or prejudice to his right to a fair trial. As a result, his 

3 motion to dismiss pursuant to CrR 8.3(b) must be denied. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2. Numrich Has Failed To Establish Egregious Mismanagement Or 
.Misconduct 

noted above, for dismissal under CrR 8.3(b) to be warranted, a defendant must 

establish "arbitrary action or governmental misconduct." In this context, governmental 

misconduct "need not be of an evil or dishonest nature; simple mismanagement is sufficient." 

State v. Blackwell, 120 Wn.2d 822,831, 845 P.2d 1017 (1993). However, although simple 

mismanagement can constitute governmental misconduct for CrR 8.3(b) purposes, courts have 

repeatedly held that dismissal under the rule is still an extraordinary remedy that is to be used 

sparingly and only in situations of truly egregious State conduct. 8 Wilson, 149 Wn.2d at 9; 

also, State v. Flinn, 119 Wn. App. 232, 347-48, 80 P.3d 171 (2003); State v. Hoffman, 115 Wn. 

App. 91, 103, 60 P.3d 1261 (2003) (reversed on other grounds, 150 Wn.2d 536, 78 P.3d 1289 

(2003)). As a result, while "simple mismanagement" may appear to set a low bar, courts have 

continued to set a very high standard in practice and have limited dismissals under CrR 8.3(b) to 

truly egregious cases of prosecutorial mismanagement. 

In State v. Smith, for example, the order on omnibus hearing directed the State to provide 

all police follow-up reports at least two weeks prior to trial. 67 Wn. App. 847, 850, 841 P.2d 65 

(1992). On the day of trial, however, the State provided the defense with an additional lab report 

8 In this context, Numrich' s claim that "Washington Courts have not been shy to impose dismissal as a sanction in 
cases involving mismanagement" (Def. 8.3 Mot. at 5) runs directly contrary to what Washington court have 
themselves said on the issue. In point of fact, Washington courts are extremely hesitant to use dismissal as a 
sanction. See,~ Flinn, 119 Wn. App. at 347 ("Although mismanagement is sufficient to establish governmental 
misconduct, dismissal under CrR 8.3(b) is an extraordinary remedy used only in truly egregious cases.") 

STATE'S RESPONSE TO DEFENDANT'S 
MOTION TO DISMISS PURSUANT TO CrR 8.3 
OR TO RECONSIDER AMENDMENT - 7 

Dan Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
FAX (206) 296-0955 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 State's Motion For Discretionary Review  

& Statement of Grounds For Direct Review
Appendix - 386

57304015 

1 and a follm~r-up report from a detective identifying an additional suspect and an additional lab 

2 report. Id. The defense moved for dismissal, claiming that the new infonnation destroyed the 

3 defense theory of the case as embodied in its trial memorandum. Id. TI1e trial court denied the 

4 motion to dismiss. Id. at 851. The Court of Appeals affirmed, reiterating the long-standing rnle 

5 that the dismissal is an extraordinary remedy that was not appropriate under the circumstances. 

6 Id. at 852. 9 

7 Tue decision in Smith was far from an anomaly; a review of the case law reveals 

8 numerous cases where appellate courts have reached consistent results. See, ~, State v. 

9 Bradfield, 29 Wn. App. 679, 630 P.2d 494 (1981) (dismissal not warranted where State disclosed 

10 a witness represented by defense counsel four days prior to trial that resulted in counsel's forced 

11 withdrawal from case); State v. Greene, 49 Wn. App. 49, 742 P.2d 152 (1987) (dismissal not 

12 warranted even though State did not produce exculpatory written statement of defendant until the 

13 day of trial); Flinn, 119 Wn. App. 232 (dismissal not wan·anted when State sought and obtained 

14 a five week continuance of the trial date of an in-custody defendant in order to obtain a second 

15 evaluation and then determined that a second evaluation was not needed). 

16 In this context, the remedy of dismissal is limited to only those cases that involve 

17 extraordinary prosecutorial mismanagement, often coupled with actual misconduct. review of 

18 some of the cases where such mismanagement/misconduct has been found is instrnctive as to 

19 how trnly egregious the prosecutorial actions must before dismissal pursuant to CrR 8.3(b) is 

20 warranted. 

21 

22 

23 

9 At both the trial court and on appeal, the issue was characterized as a motion to dismiss for a discovery violation 
under CrR 4.7(h)(7)(i), 67 Wn. App. at 850-51. On appeal, however, both the majority and the dissent relied 
heavily on cases interpreting dismissal pursuant to CrR 8.3(b), 67 Wn. App. at 851-51, 60-62. Something similar 
occurred in the Bradfield and cases cited below. 
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1 In State v. Sulgrove, for example, trial had actually begun (on the second-to-last-day 

2 before the time for trial expired). 19 Wn. App. 860, 861, 578 P.2d 74 (1978). After the jury was 

3 empaneled, the defendant moved to dismiss, arguing that he had been improperly charged. Id. 

4 The State conceded the point and moved to amend the Information. Id. The court granted the 

5 amendment. Id. When the defendant then moved to discover the evidence being relied on by the 

6 State, the State asked to recess trial for a day to obtain the necessary documentation for the court 

7 and the defense. Id. at 862. The following day, the State could produce only an inadmissible 

8 copy of a document. Id. When the defense objected to the document, the State requested 

9 another recess to obtain admissible documentation. Id. At that point, the court dismissed under 

10 CrR 8.3(b). Id. The Court of Appeals held that the State's actions constituted sufficient 

11 mismanagement to warrant dismissal under the rule. Id. 

12 Similarly, in State v. Brooks, 149 Wn. App. 373,203 P.3d 397 (2009), the State's 

13 mismanagement of the case was truly egregious. The State, among other things: failed to provide 

14 a 60-page victim's statement until the day before trial; failed to provide two taped statements of 

15 one defendant to a law enforcement officer from the night of the incident; failed to provide the 

16 lead detective's report, which likely would have revealed other witnesses that the defendants 

17 would have needed to interview to prepare for trial; and failed to subpoena the victim for trial. 

18 Id. at 373-83. Despite the State's repeated acts of mismanagement, the trial court attempted to 

19 manage the discovery issues with continuances and direction, but the State still neglected to 

20 follow through on its requirements or to provide reasonable explanations for delays. Id. at 376. 

21 In that context, the court noted that the dismissal under CrR 8.3(b) was warranted because the 

22 "governmental mismanagement ... materially destroyed [the defendants'] ability to obtain a fair 

23 trial." Id. 
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1 Along those lines, in State v. Stephans, 47 Wn. App. 600, 736 P.2d 302 (1987), the State 

2 combined mismanagement with actual misconduct. In that case, the State failed to provide a 

3 witness list to the defense despite being ordered to do so. Id. at 601. In addition, the State failed 

4 to comply with various other orders of the court despite numerous hearings in wfoch the court 

5 threatened dismissal. Id. at 602. Finally, counsel for the State actually advised the parents of a 

6 victim/witness that they did not have to comply with an order of the court. Id. at 602-03. Given 

7 all of this, the trial court dismissed the case pursuant to CrR 8.3(b). Id. at 603. On appeal, the 

8 Court of Appeals noted that it would have found that dismissal wm; too drastic a remedy based 

9 on the State's mismanagement, but that it was appropriate given that the State also engaged in 

10 actual "egregious misconduct" in encouraging the parents to disobey a court order. Id. at 604. 

11 In all of the above cases, the State's actions clearly constituted egregious mismanagement 

12 or mismanagement combined with actual egregious misconduct. Other cases where courts have 

13 found dismissal pursuant to CrR 8.3(b) appropriate have presented similar fact patterns. 

14 ~' State v. Michielli, 132 Wn. 2d 229, 937 P.2d 587 (1997) (the State amended the 

15 Information-adding four additional charges-only five days before trial was scheduled to 

16 begin, without any justifiable explanation for the delay, and under circumstances that suggested 

17 the amendment was done to harass the defendant); State v. Sherman, 59 Wn. App. 763, 801 P.2d 

18 274 (1990) (the State, after explicitly promising and being ordered to obtain copies of records, 

19 failed to exercise due diligence to attempt to obtain them and failed to make a motion to 

20 reconsider the order until the day after trial was scheduled to begin); State v. Dailey, 93 Wn.2d 

21 454, 610 P.3d 357 (1980) (the State, among other things: violated the court rules and explicit 

22 orders of the trial court throughout the proceedings; was late in providing an ordered bill of 

23 
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1 particulars; and filed a supplemental witness list the Friday before a Monday trial that increased 

2 the number of State's witnesses from five to sixieen). 

3 Here, Numrich has failed to meet his burden of establishing any government misconduct, 

4 let alone "truly egregious" misconduct warranting the exiraordinary remedy of dismissal. As an 

5 initial matter, as discussed at length above, all ofNumrich's allegations of misconduct on the 

6 part of the State are based on accusations of wrongdoing that are faulty and are entirely 

7 unsupported by the record. 

8 Moreover, even were that not the case, Numrich has failed to establish actual government 

9 mismanagement within the meaning of CrR 8.3(b) jurisprudence. Here, the State moved to 

10 amend to add a charge in the alternative prior to the case being set for trial and months prior to 

11 the earliest point in time that the case realistically could have gone to trial. While Numrich's 

12 briefing is full of numerous accusations of prosecutorial mismanagement and misconduct, it is 

13 notably scant on legal authority establishing the duty that the State supposedly violated through 

14 its actions in this case. Stripped to its core, Numrich's argument assumes that his decision(s) to 

15 file a motion to dismiss and/or a motion for discretionary review-well before a trial date had 

16 been set-somehow triggered an obligation on the part of the State to immediately inform him of 

17 the potential amendments to the charges that it might seek later for trial. Numrich has failed to 

18 point to any legal authority-be it a constitutional provision, statute, court rule, or court order-

19 that imposes such an obligation on the State in this or any other case. Nor is the State aware of 

20 any such authority. Given that the State did not violate any legal duty, it did not mismanage the 

21 case within the meaning of CrR 8.3(b ). 

22 Finally, even if this court were to find that the State did mismanage the case, dismissal 

23 under CrR 8.3(b) is still not warranted. Although simple mismanagement can constitute 
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1 governmental misconduct for CrR 8.3(b) purposes, courts have repeatedly held that dismissal 

2 under CrR 8.3(b) is still an extraordinary remedy that is to be used sparingly and only in 

3 situations of "truly egregious State conduct." Wilson, 149 Wn.2d at 9; State v. Flinn, 119 Wn. 

4 App. at 347-48; State v. Hoffman, 115 Wn. App. at 103. Here, the State has repeatedly 

5 explained how and why the motion to amend crune about when it did. Given the specific 

6 procedural history of this case, the State's actions were neither inexplicable nor unreasonable. In 

7 that context, while this court may prefer that the State have acted differently-and while the State 

8 likely would have done so with the benefit of hindsight-the State's actions are qualitatively 

9 different than the egregious prosecutorial mismanagement at issue in Sulgrove, Brooks, Daily, and 

10 other cases in which courts have found dismissal ·warranted under Cr R 8. 3(b ). 

11 Because Numrich has failed to establish that the State's actions constituted egregious 

12 mismanagement, he has not met his burden of showing that the el\.1raordinary remedy of dismissal is 

13 appropriate. As a result, his motion to dismiss should be denied on that basis alone. 

14 

15 
3. Numrich Ilas Failed To Establish Prejudice Affecting Ilis Right To A 

Fair Trial 

16 As noted above, for dismissal under CrR 8. 3(b) to be warranted, a defendant must 

17 establish "prejudice to the rights of the accused which materially affect his or her right to a fair 

18 trial." Blackwell, 120 Wn.2d at 830. In doing so, the defendant cam1ot rely on speculative or 

19 hypothetical prejudice. Rohrich. 149 Wn.2d 655-58. Rather, the defendant must show actual 

20 prejudice that has actually affected his right to a fair trial. Id. at 657-58. In this context, "[t]he 

21 

22 

23 
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1 mere possibility of prejudice is not sufficient to meet the burden of shO\ving actual prejudice." 

2 State v. Norby, 122 Wn.2d 258,264, 858 P.2d 210 (1993). 10 

3 Here, Numrich has failed to show actual prejudice that has materially affected his right to 

4 a fair trial. 11 As an initial matter, it is highly relevant to consider both the point in the legal 

5 process that the State brought the motion to amend and what the amendment did. As noted 

6 above, the State moved to amend prior to the case being set for trial and months prior to the 

7 earliest point in time that the case realistically could have gone to trial. TI1e amendment added a 

8 charge in the alternative that arises from the same nexus of facts a<; the original charges and is 

9 essentially identical to one of them except that it requires proof of a higher level of mens rea. The 

10 facts supporting the additional charge are all set forth in the same discovery supporting the initial 

11 charges. The amendment does not change Numrich's possible trial defenses. It does not require 

12 him to conduct any further investigation beyond that which he would need to do to prepare for trial 

13 on the original charges. It will not result in the State calling any additional witnesses that Numrich 

14 will need to interview beyond that those the State would call for trial on the original charges. Given 

15 all of that, it cannot be said that the amendment has or will cause any actual prejudice that has or 

16 will materially affect Numrich 's right to a fair trial. Indeed, it is hard to conceive of a situation in 

17 which a defendant would be less able to meet the burden of establishing such prejudice. 

18 

19 

20 

21 

22 

23 

10 In the Court addressed the propriety of the trial court's dismissal of charges based on a finding that 
preaccu<;atorial delay violated the defendants' right-; to due process. 122 Wn.2d 258. \Vhile the Court did 
not explicitly address CrR 8.3(b ), subsequent courts have relied on its decision in their analyses of the prejudice 
prong of the rule. ==,.,, 149 Wn.2d at 657. 

11 Numrich cites=""'-'..,___,__,==, 114 Wn App. 321, 58 P.3d 290 (2002) for the proposition that a court has the 
discretion to deny a motion to amend even if the amendment would not cause prejudice to the defendant. Def 8.3 
Mot at 5. While this is correct, Rapozo dealt purely with the issue of the discretion of a court in ruling on a motion 
to amend. 114 W n. App. 321. It did not address-and does not alter-the basic rule that a defendant seeking 
dismissal pursuant to CrR 8.3(b) must establish prejudice. 
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1 Despite this, Numrich argues that his rights have been prejudiced because the amendment: 

2 ( 1) has increased his and his attorneys' costs; (2) has prejudiced his right to seek timely appellate 

3 review; and (3) will "inevitably" cause him to "have to waive his speedy trial rights further out" in 

4 order for his attorneys to prepare a defense. Def. 8.3 Mot. at 8. These arguments must fail. 

5 As an initial matter, Numrich's burden of establishing prejudice vis-a-vis his CrR 8.3(b) 

6 motion is virtually identical to the burden he bore-and failed to meet-in opposing the State's 

7 motion to amend in the first place. 12 Here, Numrich objected to the State's motion to amend. 1n 

8 both his written brief in opposition to the State's motion to amend, 13 and at oral argument on that 

9 motion, Numrich claimed that the amendment would prejudice him for essentially the same reasons 

10 he now asserts in support of his motion to dismiss pursuant to CrR 8.3(b ). Def. Amend. Resp. at 

11 10, 13-17; Hinds Deel. App. Q at 8, 10-11, 16-7. This court considered and rejected those 

12 arguments and found no prejudice to Numrich stemming from the amendment. 1n this context, 

13 Numrich has not presented anything new that should cause this court to change that conclusion. 

14 Even were that not the case, Numrich has failed to establish actual prejudice materially 

15 affecting his right to a fair trial. First, Numrich has cited no authority for the proposition that an 

16 increase in the costs of litigation constitutes "prejudice to the rights of the accused" within the 

17 meaning of CrR 8.3(b). Nor is the State aware of any such authority. Nor does this proposition 

18 flow from any of the existing case law-the costs or expenditure of time associated with 

19 additional briefing or argument has no logical connection to whether Numrich will receive a fair 

20 

21 

22 

23 

12 Under CrR 2.1( cl), the court may pennit an infonnation to be amended at any time before verdict so long as 
"substantial rights of the defendant are not prejudiced." A defendant opposing amendment bears the burden of"showing 
specific prejudice to a substantial right." =""--'-'--'--'-'"""~cu,~k'~""'~,:., 60 Wn. App. 666, 806 P.2d 1251 (1991 ). 

13 The "DEFENDANTS OPPOSITION TO STATE'S BELATED MOTION TO FILE AMENDED 
INFORJ\1ATION" was filed on October 30. Hereinafter cited as "Def. Amend. Resp." 
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1 trial. And the State is under no obligation to adapt its handling of a case to ensure that the 

2 defense is able to catry out its prefetred litigation strategy in the most cost-effective manner 

3 possible. As a result, despite Numrich's assertion to the contrary, an increase in the cost of 

4 litigation does not constitute "prejudice to the rights of the accused" within the meaning of CrR 

5 8.3(b). 

6 Second, Numrich has failed to establish either that the State's actions have impacted his 

7 "right to seek timely [appellate] review" or that this would constitute a prejudice that materially 

8 affects his right to a fair trial. Here, the State has certainly argued against Numrich's motion for 

9 discretionary review and has taken actions in the trial court that may cause the Supreme Court to 

10 decide that discretionary review is not appropriate. In addition, Numrich will have to file a 

11 second motion for discretionary review in order to get both issues he now wants reviewed before 

12 the Supreme Court. But Numrich continues to enjoy access to the full panoply of appellate 

13 rights enjoyed by any criminal defendant. In that context, any delay is: (1) modest at most; and 

14 (2) impacts the Supreme Court's decision whether to grant review, not Numrich's right to seek 

15 it. Moreover, a defendant's right to a fair trial is obviously not prejudiced when the State 

16 successfully argues against discretionary review. Given that, Numrich has failed to establish that 

17 prejudice has occutred when the State's argument against discretionary review instead simply 

18 leads the court to defer its ruling for a short period of time. 

19 Finally, Numrich has failed to establish prejudice based on the "inevitable" need for him to 

20 waive his speedy trial rights in order to have prepared counsel. Courts have found prejudice watrant 

21 dismissal pursuant to CrR 8.3(b) when a defendant was put in the position of being forced to choose 

22 between his right to a speedy trial and his right to prepared counsel. See Michielli, 132 Wn. 229; 

23 State v. Sherman, 59 Wn. App. 763. However, Numrich has failed to establish that he is actually in 
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1 that position. As an initial matter, Numrich does not even allege-let alone establish-that he is 

2 actually in that position now. Def 8.3 Mot. at 8. Instead, he asserts that it is "inevitable." Id. But 

3 he fails to explain how that is the case. As a result, his assertion is exactly the sort of claim of 

4 speculative, hypothetical, or possible prejudice that is insufficient to warrant dismissal under CrR 

5 8.3(b). Rohrich, 149 Wn.2d 655-58; Norby, 122 Wn.2d at 264. 

6 Nor does a fair reading of the record suggest that it is likely, let alone inevitable, that 

7 Numrich will ever be in this situation. On the day the State gave notice of its motion to amend, a 

8 trial date had not been set and Numrich-who was actively pursuing a motion for discretionary 

9 review in the Supreme Court at the time-could only have expected that his trial was, at least, 

10 months away. 14 As described in detail above, the amendment in this matter arises from the same 

11 nexus of facts and involves the same prosecutorial theory of guilt. It does not involve any new 

12 discovery, implicate any additional witnesses, require any additional investigation, or raise any 

13 different trial defenses. In this context, there is no basis to conclude that the new charge added 

14 by the amendment will ever require Numrich to continue his trial date so that his attorneys can 

15 be prepared for trial. 15 As a result, Numrich has failed to establish that he ha<; been put in the 

16 position of being forced to choose between his right to a speedy trial and his right to prepared 

17 counsel. 

18 

19 

20 

21 

22 

23 

14 In virtually every case where dismissal pursuant to CrR 8.3(b) has been upheld, a trial date had been set and it was 
the last-minute nature of the State's actions in relation to the date of trial that established both mismanagement and 
prejudice. === 19 Wn. App. 860; ==~ 149 Wn. App. 373; Michaelli, 132 Wn.2d 229; Sherman, 59 
Wn. App. 763; 93 Wn.2d 454. 

15 Numrich may argue in reply that he has been forced to continue his trial date so that he can seek discretionary 
review of the order granting the amendment. But he has not provided any authority for the proposition that this 
constitutes prejudice to his right to a fair trial within the meaning ofCrR 8.3(b). Nor would this make sense. As a 
practical matter, a defendant seeking discretionary review will always have to continue his trial date while he 
pursues such an interlocutory remedy. If doing so in and of itself established prejudice, it would swallow the entire 
prejudice prong since a defendant seeking dismissal under CrR 8.3(b) would always be able to establish prejudice by 
the mere expedient of moving to continue his trial date and filing a notice of discretionary review. 
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C. NUMRICH'S MOTION FOR RECONSIDERATION SHOULD BE 
DENIED 

In his briefing, Numrich does not provide any specific argument in support of his motion 

for reconsideration of this court's order granting the amendment. Def. 8.3 Mot. Rather, he 

appears to assert it merely as an alternative method by which this court could sanction the State 

for its "mismanagement" of this case. Id. at 3, 8. This motion should be denied. 

First, Numrich's motion to reconsider is based on the same accusations of State 

misconduct asserted in support of his motion to dismiss. As discussed at length above, all of 

Numrich's allegations of misconduct on the part of the State rely on accusations of wrongdoing 

that are faulty and are entirely unsupported by the record. 

Second, Numrich's arguments in support of his motion to reconsider essentially consist 

of the same arguments he made in opposition to the motion to amend in the first place. Def. 

Amend. Resp. at 10, 13-17; Hinds Deel. App. Q at 8, 10-11, 16-7. This court has already 

considered and rejected those arguments. Numrich has not presented anything new that should 

cause this court to change its analysis or reach a different conclusion. 

Finally, at the time of the motion to amend, the State provided a declaration that addressed 

why the State had brought the motion how and when it did. Hinds Deel. App. H. Based on that 

declaration and State's counsel's statements and candor at oral argument, this court granted the 

State's motion to amend, finding that there was no prejudice to Numrich and no indication that the 

State had acted in bad faith. Numrich has failed to present any basis for this court to reconsider or 

reverse those findings or that mling. There has been no change in the State's explanation of the 

circumstances-aside from the addition of more information relevant to the issue of sanctions-

surrounding how and why the motion to amend was brought when it was. Compare State Reply at 
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1 5-6, 8-9; State Reply App. B; State MTR at 5-9; Hinds Deel. at ,i,i 1-57; Hinds Deel. App. H; Hinds 

2 Deel. App. Q at 2-7, 17-19. 

3 Nor is there any other basis for this court to reassess its conclusion that counsel for the State was 

4 credible and has always been entirely truthful with this court. Nor has Numrich provided any new 

5 compelling information, argument, or authority that should lead this court to reconsider its 

6 previous ruling granting the State 's motion to amend. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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21 
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IV. CONCLUSION 

For the reasons outlined above, the State respectfully requests that this comt deny the 

defendant' s motions. 

DATED this 17th day of January, 2018. 

DANIEL T. SA TTERBERG 
King County Prosecuting Attorney 

By: _fh_~--'------'--~-r-
Patrick Hinds, WSBA #34049 
Eileen Alexander, WSBA # 45636 
Deputy Prosecuting Attorneys 
Attorneys for Plaintiff 
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Defendant. 

I. INTRODUCTION 

The State knew of and considered the potential amendment to Manslaughter in the .First 

Degree at the time of charging in January 2018. Thereafter, according to the State, it failed to 

"think of or consider" the amendment again until October 2018, when its brief was due in the 

Supreme Court. 

Given the specific circumstances of this case, the State's failure is mismanagement 

warranting sanctions under CrR 8.3(b). 

TT. DISCUSSION 

The State offers the fol lowing explanation for its delay in notifying the Court and the 

defense about the Manslaughter in the First-Degree Amendment: 

DEFENDANT'S REPLY TO STATE'S R.ESPONSE 10 
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the State itself simply did not think of or consider the potential amendment of 
charges between the time of the initial filing (early 2018) and the time that counsel 
for the State was drafting the response to Numrich's Supreme Comt briefing 
(October 2018) . 

State's Response to Defendant's Motion to Dismiss Pursuant to CrR 8.3 or to Reconsider 

Amendment (hereafter "State's Response'') at 4. 

The State's failure to "not think of or consider" the Amendment constitutes 

mismanagement in this particular case because: 

• The State believed at the time of charging in early January 2018 that there was a 
basis to charge Manslaughter in the First Degree, but the State simply elected to 
delay a decision on whether to add the more serious charge. See Declaration of 
Patrick Hinds for Purposes of State's Motion to Reconsider 16-7; 

• The pruties spent months litigating the specific issue of the propriety of the felony 
homicide charge; 

• The intervening litigation was managed by the Court through a detailed briefing 
schedule proposed and amended by the State with reco&rnition that this was a 
dispositive legal issue where the losing party would seek interlocutory review; 

• The ensuing litigation involved extensive analysis of the elements of Manslaughter 
in the Second Degree as compared to Manslaughter in the First Degree. In 
briefing, and oral argument to Judge Chun, the parties repeatedly dissected the two 
statutes and analyzed the respective mens rea in light of State v. Gamble, 154 Wn. 
457 (2005). 

The foregoing circumstances make this case so different. 1 If the parties had spent eight 

months litigating discovery or suppression issues, the State's delay would have an entirely different 

character. But the time and resources spent litigating the propriety of the Manslaughter in the 

Second Degree charge - wbich involved extensive consideration of Manslaughter in the First 

1 In a different case, with a different procedural posture, this delay may not constitute mismanagement. .For 
example, consider a sexual assault case where the case spent eight months on the case setting calendar because the 
defendant was obtaining a psychosexual evaluation, before ultimately being set for trial because the parties could 
not reach a plea bargain. In lhat case, notice of an amendment at the time of trial selling would not constitute 
mismanagement. 
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Degree-make the State's failure to notify the detense and the Court of this amendment egregious. 

Either the State intentionally withheld notice of the amendment, or it was grossly negligent in 

failing to "think of or consider" the amendment despite all that occurred between January and 

October 2018. Either \vay, the State mismanaged the case. 

The State's explanation about its failure to recognize the import of the defense argument 

about Gamble remains confounding. The State argues that 

the State ha~ never claimed that arguments regarding the applicability of Gamble 
were not raised until the Supreme Comt pleadings or that Gamble was not at issue 
during the litigation before Judge Chun. Rather, the State's point was that not all 
of the consequences that followed from Numrich's argument regarding Gamble 
occurred to the State until State's counsel had a chance lo read the version of 
Numrich's argument containjng [sic] in his initial briefing to the Supreme Court. 

State's Response at 5 (internal citations omitted). 

The defense has exhaustively detailed all of the attention that Gamble received in the 

litigation before Judge Chun. See Defendant's Response to State's Motion to Reconsider 

Imposition of Sanctions at 9-15. The extensive record citations and quotations were submitted to 

demonstrate the extent to which this issue was addressed. At the hearing on July 19, the State 

argued: "Let's talk about Gamble. Gamble analyzed manslaughter in the first degree ... Mr. 

Maybrown doesn't believe that Gamble applies to manslaughter in the second degree, and he's 

entitled to his opinion." See Defendant's Response to State's Motion to Reconsider Imposition of 

Sanctions at 13-14 (noting State's counsel spent more than two transcript pages addressing the 

defense argument about the inapplicability of Gamble to Manslaughter in the Second Degree). 

The State has failed to explain what "consequences" about the defense's Gamble argument 

it failed to realize until October 18, and why those consequences were not realized during the many 

preceding months of litigation. 1bcsc issues were obviously heavily litigated, and it was plainly 
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obvious that the defense was distinguishing Manslaughter in the Second Degree from 

2 Manslaughter in the First Degree and that a ruling in the defense's favor would result in the 

3 dismissal of the felony homicide charge. 

4 TI1e State points to State v. Su/grove, 19 Wn. App. 860 (1978) and State v. Brooks, 149 

5 Wn.App. 373 (2009) suggesting that dismissal under CrR 8.3(b) involves some heightened level 

6 of misconduct. State's Response at 9. 

7 in Su/grove the Court relied upon the trial court's conclusions about the State's 

8 "unpreparedness" at trial. Sulgrove, 19 Wn. App. at 862 In.Brooks the State repeatedly failed to 

9 provide discovery items. But the essence of the mismanagement in both cases was a repeated lack 

10 of diligence by the State over a period of time, which is precisely what oecuned in Mr. Numrich's 

11 case. Rather than a repeated failure to provide discovery, the State repeatedly tailed to provide 

12 notice of a material amendment to the charges despite circumstances under which the State would 

13 been expected by all parties and the Court to disclose such amendment. The State's failure is 

14 significant because of all that occurred between January 2018 and October 2018. 

15 The State cites to State v. Stephans, 47 Wn.App. 600 (1987). State's Response at 10. ln 

16 Stephans, tbe State failed to provide a witness list and then gave "bad advice" to the parents of the 

17 alleged victin1S regarding their obligations with respect to a court order. Stephans, 4 7 Wn.i\pp. at 

18 603. But at its core, Stephans hinged on a real frustration of the legal process by the State. See id 

19 at 604 e •[t]he effect was to frustrate the defense in its attempt to evaluate the credibility of the 

20 victims"). 

21 In Mr. Numrich's case, the State's tactics constitute a similar frustration of the legal 

22 process. Here, the State provided notice of the amendment on October 18 and trumpeted its 

23 amendment to the Supreme Court in a way that was obviously intended to dissuade the Court from 
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1 accepting review and intended to deprive Mr. Numrich of bis lawful right to seek interlocutory 

2 review as ce1tified by Judge Chun: 

3 Moreover, Numrich has failed to show that discretionary review will materially 
advance the termination of the litigation. Even if this Court were to accept review 

4 and rule in Numrich's favor, he will still face felony manslaughter charges. 
Numrich's entire argument to this Court is that the State is precluded from 

5 prosecuting him for second-degree manslaughter. By its own terms Numrich's 
argument does not apply to first-degree manslaughter. Here, the State intends to 

6 add a count of Manslaughter in the First Degree to the charges against Numrich. 
The State's motion to amend the Information is in the process of being scheduled 

7 and there is no basis to conclude that it will not be granted. As a result, despite 
Numrich's assumption/assertion to the contrary, regardless ofthis Court's ruling 

8 on lhe substantive issue, he will still face a felony manslaughter charge. 

9 State's Answer to Motion for Discretionary Review at 18 (October 18, 2018; filed the same day 

10 the State gave notice to the defense of the amendment)( emphasis in original; footnote omitted). 

J 1 Further, the State repeatedly mislead this Court. First., the State led this Court and the 

12 defense to believe - through litigation involving significant resources - that resolution of the 

13 pending motion would resolve the issues of the propriety of the Manslaughter charge, when in 

14 reality the State was prepared al1 along to amend to add a different, more serious Manslaughter 

15 charge. Second, in order to justify its delayed amendment, the State materially mislead this Court 

16 - which did not preside over the litigation during the summer of2018 - by arguing that the defense 

17 raised novel issues about the applicability of Gamble for the first time in its briefing to the Supreme 

18 Court. The State failed to disclose that this issue was at the core of the litigation in front of Judge 

19 Chun, as demonstrated by the extensive record citations and quotations in Defendant's Response 

20 to State's Motion to Reconsider Imposition of Sanctions at 9-15. 

21 The State's conduct has frustrated the legal process and was clearly intended to prejudice 

22 Mr. Numricb 's lawful right to seek appellate review as intended by this Court. The State's attempts 

23 to minimize the effect of its amendment on this litigation and Mr. Numrich's right to a speedy trial 
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1 are unavailing. The originally-anticipated Motion for Direct Discretionary Review was fully 

2 briefed and argued on November 1, 2018. But now, as a result of lhe State's tactics, ruling on that 

3 motion has been deferred. Mr. Numrich has to fully perfect a second Motion for Direct 

4 Discretionary Review to obtain review as intended in this Court's November 1 Order. The Stale 

5 has filed a third Notice of Discretionary Review to seek review of this Court' s imposition of 

6 sanctions. Mr. N wnrich appeared in King County Superior Court on December 5, 2018 and 

7 continued his case scheduling hearing again to February 13, 2019, which required waiving his 

8 speedy trial rights into May 2019. 

9 Our Supreme Court has recognized that forcing a defendant "to waive his speedy trial is 

10 not a trivial event" and is sufficient prejudice under CrR 8.3(b ). Slate v. Michielli, 132 Wn.2d 229, 

11 245 (1997)("[ d]elendant was prejudiced in that he was forced lo waive his speedy trial right and 

12 ask for a continuance"). The State's belated amendment has significantly delayed the ultimate 

13 resolution of this case, prejudiced bis right to seek timely appellate review, and has forced Mr. 

14 Numrich to waive his speedy trial rights. J\1r. Numrich's substantial rights have been prejudiced. 

15 Ill. CONCLUSION 

16 

17 

18 

19 

20 

21 

22 

23 

For the foregoing reasons, and in the interests of justice, this Coun should exercise its 

discretion to dismiss the entire case, dismiss individual charges, or reconsider the Order on 

Motion to Amend. 

DATED this 20th day of December, 2018. 

COOPER OFFEN BECHER, WSBJ\ #40690 
TODD MA YBROWN, WSBJ\ #18557 
Attorneys for Defendant 
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I lonorable James Rogers 

DEC 21 2018 
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BY David Roberts 
DEPUTY 

THE SUPERIOR COURT OF WASI--11 GTO 
FOR KING COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

V. 

PHILLIP SCOTT UMRJCH, 
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0. 18-1-00255-5 SEA 

[aROP05ED] ORDER 0 
DEFE DANT'S fEE PETITION 

5:Jm ~ "tt;> ~'-<--<~)-rv~~ 

~ /Yl+- ~~~ 

On ovember I, 2018 this Court awarded attorney fees for work performed on the 

Supreme Court appeal to that point. Pursuant to this Court's Order, the Defendant filed a Fee 

Petition. This Court has considered the supporting and opposing pleadings related to the Fee 

Petition and the records and files herein. 

IT I I IEREBY ORDERED 

DA TED this .Jj__ day of December, 2018. 

fa· 

es Rogers 
Superior Court Judge 

Allen. I lansen. Mn) bro>1 n 
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State v. Numrich 

The State's Motion to Reconsider is properly brought as the Court imposed terms, not 

sanctions, sua sponte. The Court has reviewed the pleadings and the Motion is Denied based 

upon the reasons listed in the original Order. The Defense Motion to Dismiss or Alternatively, 

etc., is really a Motion to Reconsider. The additional argument does not change the decision of 

the Court. The Defense does not address the manner in which this Court addressed the 

prejudice of fees spent for the appeal, and it was unquestionably the right of the State to amend 

if it chose. For the nth time, this is a highly unusual procedural situation. This Court does not 

see fees as a usual remedy in criminal cases. Here, however, they are appropriate. 

Mr. Hinds is correct that Mr. Offenbecker's original fee petition was inadequate. The 

motion to strike the pleading is Denied, however. 

Mr. Offenbecker needs to refile within ten days listing the number of hours for each 

lawyer and the subject matter they worked upon. This may be done redacted if there is 

attorney-client work product or privileged areas. The reasonableness of the hourly rates does 

not need to be addressed. The law in this area is well-defined and the Court needs to make 

particularized findings. Mr. Offenbecker' s declaration due in ten days, Mr. Hind 's reply in 

seven days after that. Fees w ill be awarded, in some amount. 

The parties now need to move forward. 

Decem r 21, 2018 

l j P a g e 
Hon. Jim Rogers 

King County Superior Court 
Dept. 45 

Sl63NIAvenue 
KCC-SC-0203 

Seattle, Washington 98104 
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Plaintiff, 

V. 

PHILLIP SCOTT NUMRICH, 

Defendant. 

NO. 18-1-00255-5 SEA 

SUPPLEMENT AL DECLARA TIO OF 
COOPER OFFE BECHER IN SUPPORT 
OF DEFENDANT'S FEE PETITION 

I, Cooper Offenbecher, do hereby declare: 

1. This declaration is submitted in response to this Court's December 21, 2018 

Order requesting additional information in support of Mr. Numrich's Fee Petition, which was 

originally filed on November 15, 2018. This Court's December 21 Order requested the defense 

list the number of hours for each lawyer and the subject matter they worked on. This 

Declaration and its attachments provide the requested information and supplement the 

Defendant's original Fee Petition and the Declaration of Cooper Offenbecher in Reply to State's 

Response to Defendant's Fee Petition ("Reply Declaration"). 

2. Attached to this declaration arc the October 9, 2018 and November I 5, 2018 

billing statements that form the basis for the Fee Petition and that were referenced in the Reply 
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Dcclaration.1 These billing statements contain the specific hours and subject matter for the 

work performed by each attorney on the Supreme Court matter. 

3. In summary, 1 spent 24.5 hours on the Supreme Court matter through November 

I, 20 I 8. I researched the applicable court rules and procedural requirements, edited and 

finalized for filing the Notice for Direct Discretionary Review and attachments. I also worked 

on drafting the Motion for Discretionary Review and Statement of Grounds for Direct Review 

by adding substantive briefing and revising briefing that had been prepared by Mr. Maybrown, 

conducting legal research for those briefs, and finalizing those documents for filing. I al so dealt 

with procedural issues on September 28, 2018, when the King County Superior Court Clerk' s 

office had erroneously routed the Notice of Discretionary Review to the Court of Appeals, 

rather than the Supreme Court. This required reviewing applicable court rules and 

correspondence and drafting a letter to the involved courts to ensure that the notice was properly 

routed to and docketed with the Supreme Court. In addition, I reviewed and analyzed the State' s 

two responsive briefs (Answer to Motion for Discretionary Review and Statement of Grounds 

for Direct Review), conducted necessary research and drafted the Reply brief. I also 

coordinated attachments to the various defense pleadings, drafted a Motion for Extension of 

Time, and prepared for and conducted oral argument to the Supreme Court Commissioner. The 

attached statements contain the speci fie time and subject matter entries of my work. 

1 The October 9 billing statement was prepared weeks before the State provided notice of its 
Motion to Amend and also contained many billing entries that were related to work in Superior Court -
those entries have all been completely redacted. However, the entries related to work on the Supreme 
Court Motion for Direct Discretionary Review - which begin on Page 6 - are unredacted. The 
November 15 billing statement contains only time entries related to the Supreme Court matter. The 
October 9 billing statement includes a total of $10,860 in fees on the Supreme Court matter, and the 
November 15 billing statement includes a total of $7, I 00 in fees on the Supreme Court matter. 
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4. In summary, Mr. Maybrown spent 13.6 hours on the Supreme Court matter 

through November 1, 2018. Mr. Maybrown a lso worked on drafting the Motion for 

Discretionary Review and Statement of Grounds for D irect Review, reviewed final drafts of 

those two documents following revisions and additions that I provided, reviewed and 

commented on the Reply brief that I drafted, and conferenced with me regarding aspects of the 

oral argument in front of the Supreme Court Commissioner. The attached statements contain 

the specific time and subject matter entries of Mr. Mayhrown's work. 

5. As set forth in the Reply Declaration, the substantive briefs were lengthy. The 

Motion for D iscretionary Review was 20 pages, the Statement of Grounds for Direct Review 

was 15 pages, and the Reply in Support of Motion for Direct Discretionary Review was 10 

pages. The defense was a lso required to review, analyze, and research authority cited in the 

State' s 20 page Answer to the Motion for Discretionary Review and 10 page Answer to 

Statement of Grounds for Direct Review. The defense and State tilings together included 

hundreds of pages of appendices from the Superior Court record . 

6. The total fee request is for $17,960, which reflects 38. I hours of attorney time. 

We are a lso requesting reimbursement of our first filing fee payment of $292.49, s ince we have 

subsequently been required to pay a second filing fee. Accordingly, the total request for foes 

and costs is $18,252.49. 

7. Mr. Numrich has actually paid our firm a ll o f these fees and costs through funds 

that were transferred from our firm 's TOLTA account. 
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l UECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF 
WASHINGTON THAT THE FOREGOING IS TRUE AND ACCURATE TO THE BEST OF 
MY KNOWLEDGE. 

DATED at Big Sky, Montana this 31st day of December, 2018. 

COOPER OFFENBECHER, WSBA #40690 
Attorney for Defendant 
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Allen, Hansen Maybrown & Offenbecher, P .S. INVOICE 
600 University Street, Suite 3020 
Seattle, WA 98101 

Phillip Numrich 

00268-Numrich, Phillip 

Attorney 

• 
• 
• 

• 
• 
• 

• 

• 
• 
• 
• 

Type Date ---- -
--
- -- I I -- -- -

Description 

-

--
• ---

Page 1 of 8 

Quantity Rate 

• $300.00 

-$300.00 

. -
• 
• • 
• 

$600.00 

$600.00 

$600.00 

$600.00 

$300.00 

$600.00 

$600.00 

$600.00 

Invoice# 568 
Date: 10/09/2018 

Due Upon Receipt 

Discount Total 

- --- -

- -
- -- -
- -

I 
- -
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-- -- -- -- --
----
-
---
-----
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• $600.00 - -• $600.00 --
• $600.00 --• $600.00 - -• $600.00 - -• $600.00 - -

$600.00 
- -

• $600.00 
- -

• $600.00 
- -

• $600.00 
- --- - -

• $600.00 --
$600.00 

• $600.00 --
• $600.00 - -

$600.00 - -$600.00 - -
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• - -- - -
• - $600.00 . -
• - - - $600.00 . -
• • $600.00 

• - $600.00 --
• - - $600.00 --
• - - $600.00 --• - - $400.00 - -
• ·-
• -- - $400.00 

- -
• - - $600.00 

• - - • S300.00 . ------ • $600.00 --
• - - $600.00 - -
• - --- - $600.00 - -• - • $600.00 - -• - - $600.00 - -
• - - - S600.00 - -
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- - • 11111 - - • 11111 

---
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-----
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- $600.00 --
- $400.00 --
• $600.00 --
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-
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-- - -
- $300.00 - -
- $600.00 - -

$600.00 - -- - -$400.00 - -
$600.00 . -- $400.00 --

- $600.00 

- $400.00 --
• $400.00 - -
- $600.00 --- $600.00 - -- $600.00 --
• $400.00 - -- $600.00 . -• - . -• $600.00 - -
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• 

• 
• 

• 

• 
co 

• 
• 
• 
• 

-

--
-
-
Service 

--
-

-
09/06/2018 Reviewing RAPs and DirecU 

Discretionary Review 
procedure; Reviewing 
pleadings/notices and other 
materials from prior direcV 
discretionary review fili ngs; 
Coordinate and analyze with 
Danielle on timeline, procedural 
and substantive issues related 
to Motion for Direct/ 
Discretionary Review; Email to 
Todd and Danielle regarding 
same 

-
-
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• $400.00 -
- $400.00 -
- $600.00 -- $600.00 --
- $400.00 --
- $400.00 -
0.90 $400.00 $360.00 

- $400.00 -- $600.00 -• $292.49 -- $400.00 -
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co Service 09/20/2018 Review RAPs relevant to 0.20 5400.00 $80.00 
submitting portions of the 
record; Conference with 
Danielle regarding same 

• - • - -
co Service 09/21/2018 Confirming appellate 0.20 $400.00 $80.00 

procedure, filing fee, and other 
logistics; Edit Notice; Finalize 
and sign Notice of Discretionary 
Review 

• - • $400.00 -
• - -- • $600.00 -
TM Service 09/25/2018 Drafl Statement of grounds and 4.00 $600.00 - $2,400.00 

motion 

TM Service 09/26/2018 Draft Statement of grounds and 7.10 $600.00 - $4,260.00 
motion; near final ; send to CO 

co Service 09/27/2018 Revising Motion for 7.50 $400.00 - $3,000.00 
Discretionary Review and 
shortening; Drafting Statement 
of Grounds for Review; 
Relevant legal research; 
Conference with Todd 
regarding same; Review letter 
from COA; Checking rules; 
Draft and send letter to correct 
routing to Supreme Court 

• • $400.00 -
co Service 09/28/2018 Revising and final editing of 1.70 $400.00 $680.00 

briefs; Coordinate filing 

• --- • - -
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• 

• 
• 
• 

-
---

Time Keeper 

Todd Maybrown 

Cooper Offenbecher 

Danielle Smith 

Statement of Account 

Position Quantity 

Attorney -Attorney • Attorney • 

-- --
- -- ---- ---- ---

Rate Discount Total 

$600.00 --$400.00 - --$300.00 -Total --Payment (10/23/2018) -Balance Owing -
Outstanding Balance New Charges Amount in Trust Payments Received Total Credit - + ) - ( + -- ) = CIIIIIJ 

Please make all amounts payable to: Allen. Hansen & Maybrown 
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Allen, Hansen Maybrown & Offenbecher, P.S. INVOIC.E 
600 University Street, Suite 3020 
Seattle, WA 98101 

Phillip Numrich 

00268-Numrich, Phillip 

Attorney Type Date 

TM Service 09/27/2018 

co Service 10/19/2018 

co Service 10/28/2018 

co Service 10/29/2018 

co Service 10/30/2018 

TM Service 10/30/2018 

Description 

Conference and emails with CO regarding 
MDR docs; Final review of CO's drafts of 
MDR docs for filing 

Draft Motion to Continue Reply deadline on 
Motion for Direct Discretionary Review; 
Review letter granting oral argument 

Review and analyze State's Answer to 
Motion for Discretionary Review and 
Answer to Statement of Grounds for 
Review; Begin drafting Reply 

Continued review and analysis of State's 
Answer to Motion for Discretionary Review 
and Answer to Statement of Grounds for 
Review; Reading cases cited by State in 
Answer pleadings; Continued drafting of 
Reply pleading; Review record to determine 
if supplemental pleadings need to be 
submitted as relevant to argument (Reply 
brief from Superior Court needed to be 
included); Reviewing Supreme Court 
correspondence and RAPs relevant to 
Reply brief; Editing and cutting brief to fil 
within page limit 

Conference with Todd regard ing comments 
on Reply brief drafts; Final edits and review 
of Reply brief; Finalize and approve for 
Table of Contents and Table of Authority; 
Coordinate and approve fil ing 

Reviewing CO's Reply brief drafts; 
Additional review and research re issues to 
be addressed in Reply briefing; conf with 
CO re: reply briefing suggestions and 

Page 1 of 2 

Quantity 

090 

0.30 

1.50 

8.50 

1.50 

0.80 

Invoice# 594 
Date: 11/15/2018 

Due Upon Receipt 

Rate Total 

$600.00 $540.00 

$400.00 $120.00 

$400.00 $600.00 

$400.00 $3,400.00 

$400.00 $600.00 

$600.00 $480.00 
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co Service 11/01/2018 

co Service 11/01/2018 

TM Service 11/01 /2018 

Time Keeper 

Todd Maybrown 

Cooper Offenbecher 

Statement of Account 

strategy, and argument and procedural 
issues before Commissioner 

Preparation, review, and outlining for 1.50 $400.00 $600.00 
Motion for Discretionary Review; Multiple 
conferences with Todd regarding strategy 
for Supreme Court argument, including 
discussion of how to address In light of 
newly received Order 

Conference call with State and Supreme 0.70 $400.00 $280.00 
Court for oral argument on phone with 
Commissioner 

Conf with CO prior to argument in SC given 0.80 $600.00 $480.00 
Order and certification; Research on related 
issues 

Position Quantity Rate Total 

Attorney 2.5 $600.00 $1,500.00 

Attorney 14.0 $400.00 $5,600.00 

Total $7,100.00 

Payment (12/13/2018) -$7,100.00 

Balance Owing $0.00 

Outstanding Balance New Charges Amount in Trust Payments Received Total Credit 

+ $7,100.00 ) - ( + $7,100.00 >= I J 

Please make all amounts payable to: Allen, Hansen & Mavbrown 

re Supreme Court work for fee petition 
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FILED The Honorable James E. Rogers 
Hearing Date: TED 

Oral Argurnent: TED 
2019 JAN 08 09:00 AM 

KING COUNTY 
SUPERIOR COURT CLERK 

E-FILED 

CASE#: 18-1-00255-5 SEA 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

THE STATE OF WASHINGTON, 

V. 

PHILLIP NUMRICH, 

) 
Plaintiff, ) 

) No. 18-1-00255-5 SEA 
) 
) 
) STATE'S RESPONSE TO 
) SUPPLEMENTAL DECLARATION IN 

Defendant. ) SUPPORT OF DEFENDANT'S FEE 
) PETITION ___________________ ) 

13 I. INTRODUCTION 

14 The defendant, Phillip Numrich, has now filed another supplemental declaration from one of 

15 his attorneys-with additional documentation attached-in the attempt to convince this court to 

16 order the State to pay his attorneys' fees and costs in the amount of $18,252.49 for work ostensibly 

17 done on his motion for discretionary review between September 6 and November 1. 1 However, 

18 despite now having had three chances to provide materials, Numrich has still failed to meet his 

19 burden of establishing the reasonableness of the fees and costs he seeks. As a result, this court 

20 should deny his request for fees. In the alternative, this court should defer its decision until the 

21 various motions for discretionary review pending in the Supreme Court have been resolved. If this 

22 

23 
1 All dates referenced in this brief are in 2018 unless otherwise specified. 
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1 court is unwilling to do either of these, it should still substantially reduce the fees awarded since the 

2 amount Numrich requests includes time that was, inter alia, unreasonable, unproductive, excessive, 

3 and duplicative. Finally, if this court does award fees in some amom1t, it should stay execution of 

4 the judgment pending resolution of the State's motion for discretionary review of the comi's order 

5 awarding fees. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

II. RELEVANT PROCEDURAL FACTS 

On November 15, Numrich filed his combined "DEFENDANT'S FEE PETITION" and 

"DECLARATION OF COOPER OFFENBECHER" in suppoti thereof. 2 On November 30, the 

State filed its "STATE'S RESPONSE TO DEFENDANT'S FEE PETITION."3 This latter 

document sets forth in detail the procedural facts up to that point. This documents ( and attached 

appendices) has been previously filed under separate cover and is incorporated herein by 

reference. 

On December 5, Numrich filed a "DECLARATION OF COOPER OFFENBECHER IN 

REPLY TO STATE'S RESPONSE TO DEFENDANT'S FEE PETITION."4 Since then, the 

parties have briefed numerous cross-motions related to this case. On December 21, this court 

entered a written order that: 

• Denied the State's motion to reconsider the imposition of sanctions/terms; 

• Denied the State's motion to strike the defense's reply declaration; 

• Denied Numrich's motion to dismiss some or all of the counts; 

2 The fee petition and declaration are combined as one consecutively paginated document. As a result, except where 
there is a specific reason to do so, the State will not distinguish between them and will to cite to those materials as a 
whole as "Fee Pet 

3 Hereinatter cited to as "State Fee Resp." 

4 This document will hereinafter be referred to as the "reply declaration" and cited to as "Def Reply Deel. 
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• Denied Nurnrich's motion to reconsider the order granting the State's motion to amend 
the Information; 

• Ordered the defense to file an additional declaration within 10 days; and 

• Ordered the State to respond within 7 days of receipt of the additional defense 
declaration. 

On December 31, in accordance with the above referenced order, Numrich filed a 

"SUPPLEMENTAL DECLARATION OF COOPER OFFENBECHER IN SUPPORT OF 

DEFENDANT'S FEE PETITION."5 

At this point, there are three motions for discretionary review pending before the 

Supreme Court in this matter: 

1) Under 96365-7, Numrich is seeking discretionary review of Judge Chun 's August 23 
order denying his motion to dismiss the count of second-degree manslaughter. Briefing 
has been completed in that matter and the motion has been argued to the Court's 
commissioner, who has stayed the matter pending further clarity regarding the below. 

2) Under 96566-8, Numrich is seeking discretionary review of this court's November 1 
order granting the State's motion to amend the Information. Numrich's motion for 
discretionary revie,~,, and statement of grounds for direct review are both currently due on 
January 18, 2019. 

3) Also under 96566-8, the State is seeking discretionary review of this court's November 1 
order imposing sanctions/fees based on untimely notice of its intent to seek amendment 
of the Information. The State's motion for discretionary review and statement of grounds 
for direct review are both currently due on January 18, 2019. 6 

Specific and/or additional facts are discussed below as relevant. 

5 This document will hereinafter be referred to as the "supplemental declaration" and cited to as "Def. Suppl. Deel. 
20 The documents attached to this declaration will be cited to as "Invoice# 568" and "Invoice# 594" based on the 

number that appears near the upper right side of the first page of each 

21 

22 

23 

6 The State's materials were initially due in mid-December. The however, moved for an extension of time to 
file due, in large part, to the fact that the motions that were before this court at the time could have rendered the 
State's need for interlocutory appeal moot, caused the State to voluntarily withdraw its motion for discretionary 
review, or provided additional relevant information to the motion. The State's request for an extension was granted. 
In all candor, should this court not rule on the remaining motion-the fee petition-by January 14, 2019, the State 
will likely seek a second extension of its filing deadline in the Supreme Court. 
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1 III. ARGUMENT 

2 For the reasons discussed below, this court should decline to impose any of the fees and 

3 costs requested in Numrich's fee petition. In the alternative, this court should defer its decision on 

4 the imposition of fees until the various motions for discretionary review pending in the Supreme 

5 Court have been resolved. If this court is unwilling to do either of these, it should award fees in an 

6 amount significantly lower than those requested by Numrich and should stay execution of the 

7 judgment until the State's motion for discretionary review of the com1's order awarding 

8 sanctions/fees is resolved. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A. THE STATE ADOPTS AND INCORPORi\.TES BY REFERENCE THE 
AUTHORITY CITED AND ARGUMENTS MA.DE IN ITS PREVIOUS 
BRIEFING TO THIS COURT 

As this court is well aware, the State has previously submitted lengthy briefing-containing 

both considerable citations to authority and extensive argument-either in support of, or in response 

to, numerous motions brought before this court. TI1is includes: 

• the "STATE'S MOTION TO RECONSIDER THE IMPOSITION OF SANCTIONS,"7 

• the "DECLARATION OF PATRICK HINDS FOR PURPOSES OF MOTION TO 
RECONSIDER " 8 

' 

• the "STATE'S RESPONSE TO DEFENDANT'S FEE PETITION,"9 

• the "STATES' REPLY IN SUPPORT OF MOTION TO RECONSIDER THE 
IMPOSITION OF SANCTIONS,"10 and 

21 7 Filed November 13. Hereinafter cited to as "State MTR 

8 Filed November 13. 
22 

23 
9 Filed November 30. As noted above, hereinafter cited to as "State Fee Resp." 

10 Filed December 10. Hereinafter cited to as ''State MTR Reply." 
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• the "STATE'S MOTION TO STRIKE REPLY DECLARATION OF COOPER 
OFFENBECHER OR ALLOW STATE TO FILE SUPPLEMENTAL RESPONSE." 11 

All of these documents (and attached appendices) have been previously filed under separate 

cover. The State incorporates the arguments and citations to authority in these memoranda by 

reference. In the interest of brevity, how-ever, the State will not restate them wholesale here and 

will, instead, only provide them in summary fotm where necessary to make or expand upon a 

point. 

B. THIS COURT SHOULD DECLINE TO IMPOSE ANY OF THE FEES AND 
COSTS REQUESTED BY NUMRICH 

1. This Court Should Reconsider Its Decision To hnpose Sanctions/Terms 
And Decline To hnpose The Requested Fees And Costs On That Basis 

11 The only basis for the costs and fees requested by Numrich is the November 1 order of this 

12 court. Whether this court's order imposed "sanctions" or 'ierms,"12 if this court were to reconsider 

13 and reverse its decision to impose them, there obviously would not be any basis to order the fees 

14 and costs addressed in Numrich's fee petition. In the briefing referenced above, the State set forth 

15 a number of reasons why this court should reconsider and reverse its decision to impose these 

16 sanctions/terms against the State. State MTR at 1-9; State Fee Resp. at 5-7; State MTR Reply at 1-

17 18. For all of these reasons, this court should reconsider and reverse its decision. As a result, it 

18 should also decline to impose the fees and costs requested by Numrich. 13 

19 

20 

21 

22 

23 

11 Filed December 11. 

12 The State cannot find any authority articulating a difference in the relevant legal analysis if the court's order is 
characterized as imposing "sanctions" versus "terms." 

13 While the State believes that this court should reconsider its previous order and should deny fees and costs as a 
result, the State also understands that this court has denied the State's motion to reconsider on these grounds in its 
December 21 order. The State is not asserting any new argument on this point and is not seeking to relitigate the 
issues that this court has already ruled on. The State has included this short summary simply to make clear that it 
has not waived or abandoned the argument. 
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1 

2 
2. This Court Should Decline To hnpose The Requested Fees And Costs 

Because Numrich's Fee Petition Is Still Insufficient 

3 As noted in the State's previously filed briefing, it is a well-established rule in Washington 

4 that, even where a party is entitled to a fee award-be it under the authority of a contract provision, 

5 statute, court rule, court order, or recognized ground in equity-that party still bears the burden of 

6 establishing that the fees actually requested are reasonable. See Scott Fetzer Co. v. Weeks, 122 

7 Wn.2d 2d 141,151,859 P.2d 1210 (1993); Betryman v. Metcalf. 177 Wn. App. 644,657,312 P.3d 

8 745 (2013). In a context such as this one, the party seeking to establish the reasonableness of 

9 requested fees must demonstrate both (l)that his attorneys' rates are reasonable and (2) that the 

10 work they did was reasonable. Berryman, 177 Wn. App. at 661-64; Bowers v. Transamerica Title 

11 Ins. Co., 100 Wn.2d 581, 597, 675 P.2d 193 (1983). Here, despite being given three opportunities 

12 to provide proper support for his fee petition, Numrich has failed to convincingly establish either. 

13 First, Numrich has failed to establish that his attorneys' rates are reasonable. In this context, 

14 neither the fact that a lawyer has actually charged a client a given hourly rate, nor the fact that the 

15 client has paid it, necessarily makes that rate reasonable in the context of a fee petition. Bowers. 

16 100 Wn.2d at 597. Rather, the requesting party still bears the burden of establishing that the 

17 requested hourly rate is in line with the fee customarily charged in the locality for similar legal 

18 services. Blum v. Stenson, 465 U.S. 886, 895 n. 11, 104 S.Ct. 1541, 79 L.Ed.2d 891 (1984). This 

19 must consist of something beyond the mere unsupported declaration of the counsel whose hourly 

20 rate is in question. Mahler v. Szucs, 135 Wn.2d 398, 434-35, 957 P.2d 632 (1998); SentinelC3, Inc. 

21 v. Hunt, 181 Wn.2d 127,144,331 P.3d 40 (2014). 

22 Here, the only evidence presented by Numrich that his attorneys' rates are reasonable is 

23 the repeated-but unsupported-statement of one of those attorneys that they are. Fee Pet. at 4 i1 
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1 5; Def. Reply Deel. at 3 ,i 7. Numrich has failed to provide any evidence supporting this self-

2 serving statement of opinion or any evidence establishing that the hourly rates claimed are 

3 reasonable or in line with the fees customarily charged in the locality for similar legal services 

4 performed by attorneys with similar experience and skill. In this context, Numrich cannot meet 

5 his burden of showing that his attorneys' rates are reasonable by simply having one of them state 

6 that he thinks that they are. 

7 Second, Numrich has still failed to establish whether the documents he has provided listing 

8 the hours worked are based on contemporaneously kept records. This is of more than academic 

9 concern. Courts reviewing fee petitions have shown a strong preference for contemporaneous 

10 records documenting the hours worked because attempts to reconstruct hours after the fact are 

11 generally considered unreliable for purposes of imposition of attorneys' fees. Mahler, 135 Wn.2d at 

12 434; Johnson v. State Department of Transportation, 177 Wn. App. 684,699,313 P.3d 1197 (2013). 

13 As a result, such "reconstructed hours 'should be credited only if reasonable under the 

14 circumstances and supported by other evidence such as testimony or secondary documentation."' 

15 Id. (quoting Frank Music Corp. v. Metro-Goldwyn-Mayer Inc., 886 F.2d 1545, 1557 (9th Cir. 

16 1989)). 

17 Here, Numrich has finally submitted billing statements that contain information regarding 

18 both the time his attorneys spent and what they spent that time on ac; required by Bowers, et al. But 

19 as the party bearing the burden of proof, Numrich must also establish either that the hours he seeks 

20 fees for are based on billing records that were contemporaneously created or he must provide an 

21 explanation as to why reconstructed hours were used along with additional evidence supporting 

22 them. And Numrich has still failed to provide any information as to either how his attorneys kept 

23 track of their hours worked or as to whether the billing records he has submitted are based on hours 
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1 tracked contemporaneously or reconstructed later. As a result, his fee petition is insufficiently 

2 documented. 

3 Despite having been given three opportunities to submit materials in support of his fee 

4 petition, Numrich has still not provided documentation that is legally sufficient to establish the 

5 reasonableness of the fees he is requesting. As Nmmich bears the burden of establishing this, his 

6 request for fees should be denied because he has failed to do so. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

C. IN THE ALTERNATIVE, THIS COURT SHOULD DEFER THE 
IMPOSITION OF TERMS UNTIL THE SUPREME COURT HAS RULED 
ON THE PENDING MOTIONS FOR DISCRETIONARY REVIEW 

Even if this court is unwilling to outright deny Numrich's fee petition, it should still defer its 

decision on the amount of terms to impose until the Washington Supreme Court has decided 

whether or not to grant discretionary review in this matter. First, the State's motion for 

discretionary reviev;r is based, in large part, on the assertion that this court erred in imposing any 

terms at all. 14 If the Supreme Court were to grant review on that issue, its decision could ultimately 

render moot the question of the amount of terms appropriate. Conversely, if the Supreme Court 

denies review, then the issue of the amount of terms appropriate would be unquestionably ripe. 

Second, this court's decision to impose terms appears to be based, in large part, on the 

premise that the State's amendment to the charges will necessarily moot Numrich's motion for 

discretionary review and his attorneys' work on that motion-implicating both hours of time and 

fees-will have, therefore, been wa'3ted. But that is not necessarily the case. Given Numrich's 

pending motions for discretionary review, it is entirely possible that the Supreme Court's decision 

14 As noted in prior briefing, given the procedural posture of this case, the State was compelling to file its notice of 
23 discretionary review within 30 days of the November 1 entry of this court's original order imposing terms-despite 

the fact that the amount of terms had not yet been determined-or else it risked waiving the ability to seek appellate 
review of the issue. 
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1 will establish that the State's motion to amend did not have any real impact on the motion for 

2 discretionary review. For example, the Supreme Court could grant review on the question of 

3 whether the "general-specific rule" precludes the State from prosecuting Numrich for both first- and 

4 second-degree manslaughter. On the other hand, the Supreme Court could deny discretionary 

5 review for reasons entirely unrelated to the amendment to the charges. 15 Under the fonner 

6 example, Numrich would exactly \,\rhat he is seeking-discretionary review of the substantive 

7 question of whether the "general-specific rule" precludes the State from prosecuting him for 

8 manslaughter-despite the amendment to the charges. Under the latter example, the motion for 

9 discretionary review would be denied for reasons that have absolutely nothing to do with the 

10 amendment to the charges. 

11 As a result, even if this court is unwilling to outright deny Numrich's fee petition, is should 

12 still defer its decision as to the amount of terms until the Supreme Court has ruled on the pending 

13 motions for discretionary review. 16 '!hose rulings may very well render the an1ount of terms a moot 

14 issue. Furthermore, even if that were not the case, here the imposition of sanctions was based on the 

15 premise that the amendment to the charges necessarily caused a "waste" of attorneys' time and fees. 

16 But, as the examples above illustrate, the actual decision of the Supreme Court-and the basis for 

17 

18 

19 

20 

21 

22 

23 

15 The State did argue in its answer to Numrich' s motion for discretionary review that the amendment to add first-degree 
manslaughter would make discretionary review inappropriate under RAP 2.3(6)( 4). As discussed in previous briefing, 
however, this was merely a part of a much larger State's argument as to why discretionary review was inappropriate. As 
part of this, the State specifically and explicitly argued that--even if the State did not amend to add first-degree 
manslaughter charges-review would still be inappropriate under RAP 2.3(b )( 4). 

16 Should this court decide to defer its decision as to the amount of terms until the Supreme Court has ruled on the 
pending motions for discretionary the State would ask that the court explicitly order that it is doing so. The 
State has previously moved for an extension of time to file its motion for discretionary review in the Supreme Court 
in part because the amount of terms were still to be determined. In this context, either an order fixing the amount of 
terms or an order deferring that decision until the Supreme Court has ruled on the pending motion would sufficiently 
determine the issue such that the State's motion for discretionary review could proceed. 
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1 it-may very ,veil establish that the amendment did not actually have any such effect. And, if that 

2 were the case, there would be no basis to impose terms. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

D. IF THIS COURT A \,V ARDS TERMS, IT SHOULD SUBSTANTIALLY 
REDUCE THE AMOUNT AWARDED FROM TIL\ T REQUESTED BY 
NUMRICH 

If this court is unwilling to either outright deny Numrich's fee petition orto defer its 

decision on the amount of tenns, it must still review the fees requested by Numrich to detennine 

whether he has met his burden of demonstrating that his specific requests are reasonable. Here, this 

court should substantially reduce any amount a-warded because Numrich has failed to meet that 

burden. 

As noted above, the party seeking fees must establish that the work done by his attorneys

and the time they spent on it-was reasonable. Berryman, 177 Wn. App. at 661. In this context, 

the amount of time actually spent and billed to a client is relevant, but not dispositive. Id. This is 

because a court considering a fee request can and should exclude time spent on work that is 

unproductive, excessive, and/or duplicative. Bowers, 100 Wn.2d at 597. Mahler, 135 

Wn.2d at 434 (courts exclude wasteful and duplicative hours from fees awarded); Ewing v. 

Glogowski,198 Wn. App. 515,521,394 P.3d 418 (2017 (courts limit fees to those hours reasonably 

expended); Berryman, 177 Wn. App. at 663 ( courts exclude time that was unproductive or 

excessive). Furthermore, work properly characterized as clerical, secretarial, or ministerial is not 

compensable a<; attorneys' fees. See Absher Construction Company v. Kent School District No. 

415, 79 Wn. App. 841,917 P.2d 1086 (1995); MatterofEstate ofMathwig, 68 Wn. App. 472,476, 

843 P.2d 1112 (1993). Tasks such as reviewing court-generated notices, filing documents with the 

court, communicating with court staff: scheduling, and corresponding regarding deadlines are 

clerical in nature. 
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1 In addition, a court considering a fee petition can and should reject fees set forth in "block-

2 billed" entries. "'Block billing' is the process of incorporating all sorts of undifferentiated activities 

3 in a single block of time." Philip A. Talmadge & Thomas M. Fitzpatrick, The Lodestar Method 

4 for Calculating A Reasonable Attorney Fee in Washington, 52 Gonz. L. Rev. 1, 6 (2017). Courts 

5 have noted that block billed entries make it difficult, if not impossible, to detennine how much 

6 time was spent on particular activities and, therefore, make it impossible to evaluate the 

7 reasonableness of the time claimed. Berryman, 177 Wn. App. a 663; Welch v. Metro Life 

8 Insurance Co., 480 F.3d 942, 948 (9th Cir. 2007). As a result, courts routinely reduce fees when 

9 they are based on block billed entries. Welch, 480 F.3d 942; Hensley v. Fischer v. SJB-P.D. Inc, 

10 214 F.3d 115, 1121 (9th Cir. 2000). 

11 Here, this court should substantially reduce any fees awarded below that requested by 

12 Numrich based on a number of the above grounds. 

13 First, as noted above, this court can and should reject or-at the very least reduce-

14 requested fees that are set forth in block billed entries. Here, virtually all of the entries in the 

15 billings invoices provided by Numrich fall into this category. For example, the billing entry for 

16 September 27 indicates that Mr. Offenbecher spent 7.50 hours: 

17 Revising Motion for Discretionary Review and shortening; Drafting Statement of 
Grounds for Review; Relevant legal research; Conference with Todd regarding 

18 same; Review letter from COA; Checking rules; Draft and send letter to cmTect 
routing to Supreme Court 

19 

20 

21 

22 

23 

Invoice# 568 at 7. No additional information is provided as to how much of the 7.5 hours was 

spent on each of the different items listed. Id. Similarly, the billing entry for October 29 indicates 

that Mr. Offenbecher: 

Continued review and analysis of State's Answer to Motion for Discretionary 
Review and Answer to Statement of Grounds for Review; Reading cases cited by 
State in Answer pleadings; Continued drafting of Reply pleading; Review record to 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

determine if supplemental pleadings need to be submitted as relevant to argument 
(Reply brief from Superior Court needed to be included); Reviewing Supreme Court 
cotTespondence and RAPs relevant to Reply brief; Editing and cutting brief to fit 
within page limit 

Invoice # 594 at 1. Aside from the information that Mr. Offenbecher spent 8.5 hours total that day, 

no information was provided as to hnw much time was spent on each of the different items listed. 

Id. 

While the two cited examples are particularly egregious, virtually all of the entries in the 

billing invoices provided by Numrich are vague and/or block-billed to the point that it is impossible 

to evaluate the reasonableness of the time claimed. As a result, Numrich cannot meets his burden of 

establishing that his attorneys' fees set forth in block billed entries are reasonable and these fees 

should be reduced or rejected outright. 

Second, as noted above this court can and should reject or reduce requested fees that are 

duplicative. In this conte2'.1, duplicative work includes ,vork that has been "overstaffed." Berryman, 

177 Wn. App. at 662. While counsel for a party may appreciate or prefer the camaraderie, security, 

or assistance of having multiple attorneys work on a project, that does not make such staffing 

reasonable in the context of a fee petition. Id. See, also, Democratic Party of Washington State v. 

Reed, 388 F.3d 1281, 1286 (9th Cir. 2004) ("[C]ourts ought to examine with skepticism claims that 

several lawyers were needed to perform a task, and should deny compensation for ... needless 

duplication ... ") 

Here, the billing invoices provided by Numrich shows much work that appears needlessly 

duplicative and overstaffed. For example, the records indicate that on September 25, Mr. 

Maybrown billed for 4. 0 hours spent drafting the statement of grounds for direct review and motion 

for discretionary review. Invoice # 568 at 7. The following day (September 26), he billed for 

another 7.1 hours on the same tasks and apparently had the two briefs in a "near final" condition. 
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1 Id. Despite this "near final" condition, however, the nex1 day (September 27) Mr. Offenbecher 

2 billed for 7.5 hours spent "revising" the motion for discretionary review," "drafting" the statement 

3 of grounds for direct review," conducting legal research, and conferencing ·with Mr. Maybrown. Id. 

4 That same day, Mr. Maybrown also billed for 0.9 hours spent conferencing and emailing with Mr. 

5 Offenbecher regarding these same documents and reviewing Afr. Ojfenbecher 's drafts of them. 

6 Invoice # 594 at 1. Then, the next day (September 28), Mr. Offenbecher spent another 1. 7 hours 

7 revising and editing them again. Invoice # 568 at 7. 

8 While the above example (involving 21.2 hours of work over four days and $10,800 in 

9 claimed fees) is particularly egregious, many of the entries in the billing invoices provided by 

10 Numrich involve hours wherein his attorneys appear to have duplicated work, had multiple 

11 attorneys work on the same task, and billed for time they spent conferring with each other. 17 

12 Particularly given the vague and block billed nature of the invoices, Numrich cannot establish that 

13 these hours are anything other than duplicative and overstaffed. As a result, the fees based on them 

14 should be reduced or rejected outright. 

15 Third, m; noted above, this court can and should reject or reduce requested fees stemming 

16 from tasks that are clerical, secretarial, or ministerial in nature. Tasks such as reviewing court-

17 generated notices, filing documents with the court, communicating with court staff, scheduling, and 

18 corresponding regarding deadlines are clerical in nature. 

19 Here, the invoices provided by Numrich shows billing for much work performed by Mr. 

20 Off enbecher ( and billed at his claimed $400 per hour attorney rate) that appears to fall into these 

21 categories. For example, numerous billing entries reference time spent "coordinat[ ing] filing." 

22 

23 
17 On the following days, l\1:r. Offenbecher billed for time he spent conferring or communicating with other attorneys 
in his firm: September 6 and September 20. Invoice# 568. On the following days, :tvfr. Offenbech and l\1:r. 
Maybrown each billed for time they spent conferring with the other: September 27, October 30, November 1. 
Invoice # 568; Invoice # 594. 
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1 Invoice 568; Invoice 594. Again, given the vague and block billed nature of the invoices 

2 provided, it is impossible to tell how much time was spent on such clerical and ministerial tasks. As 

3 the party bearing the burden, however, that ultimately falls on Numrich. As a result, the fees based 

4 on hours involving such work should be reduced or rejected outright. 

5 Fourth, this comt can and should reject or, at the very least reduce, the fees requested by 

6 Numrich because-when viewed in light of the actual work product produced-they are based on 

7 hours that were unreasonable, unproductive, and excessive. As an initial matter, the billing 

8 invoices submitted by Numrich reflect 1.3 hours of work (and involve $520 in claimed fees) that 

9 appear to be directly related to the drafting and filing ofNumrich's notice for discretionary review. 

10 That document, however, is extremely short and consists entirely of a one page notice-made up 

11 almost entirely of standard language-along with attachments. A copy is attached a<; Appendix A. 

12 In that context, attorneys' fees in the amount of $520 to file a one-page, boiler-plate document 

13 seems unreasonable and excessive. 

14 Similarly, the billing invoices submitted reflect 21.2 hours of work between September 25 

15 and September 28 ( and involving $10,800 in claimed fees) that appear to be directly related to the 

16 drafting and filing of Numrich' s motion for discretionary review and statement of grounds for direct 

17 review on September 28. Invoice 568; Invoice 594. In this case, however, the briefing filed in 

18 the Supreme Court consists of materials that are virtually identical to materials contained in briefing 

19 that was previously filed in the Superior Court as part of the litigation ofNumrich's motion to 

20 dismiss before Judge Chun. More specifically, both Numrich's "MOTION FOR 

21 DISCRETIONi\RY REVIEW"18 and "STATEMENT OF GROUNDS FOR DIRECT REVIEW"19 

22 
18 AppendixB. In the interest of brevity, the State is attaching only the substance ofNumrich's motion and omitting 

23 the attached appendices. 

19 Appendix C 
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1 appear to be made up of briefing that was either directly "cut-and-pasted" or very closely 

2 paraphrased from his "DEFENDANT'S MOTION TO DISMISS COUNT 1 (MANSLAUGHTER) 

3 AND MEMORANDUM OF AUTHORITIES IN SUPPORT THEREOF "20 "REPLY IN , 

4 SUPPORT OF DEFENDANT'S MOTION TO DISMISS COUNT 1 (MANSLAUGHTER),"21 

5 "DEFENDANT'S SURREPLY IN SUPPORT OF IVIOTON TO DISMISS COUNT 1,"22 and 

6 "OBJECTION TO STATE'S PROPOSED ORDER AND MOTION FOR CERTIFICATION FOR 

7 REVIEW PURSUANT TO RAP 2.3(b )( 4). "23 Given that virtually all of the briefing filed in the 

8 Supreme Court on September 28 was; previously filed in essentially the same fonn in another court, 

9 the 21.2 hours (and $10,800 in fees) claimed necessary to turn it into Supreme Court briefing is 

10 unreas;onable, unproductive, and excessive. 

11 While the above are particularly egregious examples, many of the entries in the billing 

12 invoices provided by Numrich involve the expenditure of hours and fees that appear unreasonable, 

13 unproductive, and excessive when compared to the work product that was actually produced. As a 

14 result, the fees based on them should be reduced or rejected outright. 

15 Finally, this court should deny the fees requested by Numrich for work done after the court 

16 granted the State's motion to amend. In its November 1 order, this court ordered that it was 

17 imposed terms "measured in the attorneys' fees for the defense work on the discretionary appeal to 

18 this point." Despite this, N umrich seeks fees in the amount of $1,360 for 3. 0 hours of work done on 

19 November 1 after the court's order was entered. Invoice 594. Numrich has not provided any 

20 

21 

22 

23 

20 Appendix D 

21 Appendix E 

22 Appendix F 

23 Appendix G 
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1 compelling reason for this court to expand the time frame of the attorneys' fees included in the 

2 terms, nor has the court done so. hi this context, those fees should be excluded. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

E. IF THIS COURT DOES A WARD FEES IN SOME AMOUNT, IT SHOULD 
STAY EXECUTION OF THE JUDGMENT PENDING RESOLUTION OF 
THE STATE'S MOTION F'OR DISCRETIONARY REVIEW 

Here, as noted above, the State is seeking discretionary review of this court's decision to 

impose te1ms. As a result, if this court does detern1ine the an1ount of fees to award at this time, it 

should stay execution of the judgment until the State's motion for discretionary review has been 

resolved. 24 If the State prevails in its motion in whole or in part, then the judgment will never be 

executed or ·will have to be modified. (hi that event, if the judgment has already been executed, it 

would require the defense to repay the State.) hi contrast, if the State does not prevail, the judgment 

can simply be executed at that time. (Given its status and practical realities, there are obviously not 

the concerns that the State ,vill flee, attempt to secrete assets, fail to respond to process, or do any of 

the other acts that might normally cause a court concern in staying the execution of a judgment 

pending appellate review.) hi this contez,.1, executing any judgment at this time runs the very real 

risk of needlessly further complicating matters in this case. hi contrast, staying execution poses no 

such risk and does not prejudice Numrich in any way. 

18 IV. CONCLUSION 

19 For the reasons outlined above, the State respectfully requests that this court deny 

20 Numrich's fee petition. hi the alternative, this court should defer its decision on the imposition of 

21 terms until the various motions for discretionary review pending in the Supreme Court have been 

22 

23 24 The State would note that there is also the possibility that the amount of fees actually imposed may be such that 
the State would opt to simply pay them rather than to incur the expense of further litigation of the matter. In that 
event, the motion would be resolved via the State simply moving to withdraw it 
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1 resolved. If this court is unwilling to do either of these, it should award fees in an amount 

2 significantly lower than those requested by Numrich and should stay execution of the judgment 

3 until the State's motion for discretionary review of the court's order awarding sanctions/fees is 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
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resolved. 

DATED this 7th day of January, 2019. 

DANIEL T. SA TTERBERG 
King County Prosecuting Attorney 

By: _f;t;:__ l¼L-_------'--~-('-
Patrick Hinds, WSBA #34049 
Eileen Alexander, WSBA # 45636 
Deputy Prosecuting Attorneys 
Attorneys for Plaintiff 
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Honorable James E. Rogers 

TN THE SUPERIOR COURT OF WASHJNGTON 
FOR KING COUNTY 

ST ATE OF WASHINGTON, 

Plaintiff, 

v. 

PHILLIP SCOTT NUMRJCH, 

Defendant. 

NO. 18-1-00255-5 SEA 

DEFENDANT'S REPLY TO STATE'S 
RESPONSE TO SUPPLEMENTAL 
DECLARATION lN SUPPORT OF 
DEFENDANT'S FEE PETITION 

13 "[T]he determination of a fee award should not be an unduly burdensome proceeding for 

14 the court or the parties. As long as the award is made after considering the relevant facts and the 

15 reasons given for the award are sufficient for review, a detailed analysis of each expense claimed 

16 is not required." Steele v. Lundgren, 96 Wn.App. 773, 786 (1999). 

17 This Court's December 21, 2018 Order requested that Numrich refile "listing the number 

18 of hours for each lawyer and the subject matter they worked upon." Order at 2. Mr. N umrich has 

19 done exactly what the Court requested. In the interest of transparency, efficiency, and to avoid 

20 further procedures or litigation (as the parties have significant litigation remaining in the Supreme 

21 Court), counsel elected to simply submit fully unredacted billing entries for all work done on the 

22 

23 

DEFENDANT'S REP LY TO STATE'S RESPONSE TO 
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Allen, Hansen, Maybrown 
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Supreme Colllt matter. 1 Accordingly, the Court should not engage in the "detailed analysis of 

each expense" 0(Jteele, supra) as requested by the State. 

Notably, although the State repeatedly asserts that the defense has failed to meet his 

"burden" ( see generally State's Response at 10-16), the State never affirmatively argues that 3 8 .1 

hours of attorney time is actually unreasonable given the scope and nature of the litigation project. 

To the contrary, 38.1 hours - the equivalent of approximately one work week of attorney time - is 

a reasonable amount of time considering the amount of briefing produced (20 page Motion for 

Discretionary Review; 15 page Statement of Grounds for Direct Review; 10 page Reply Brief); 

the amount of supplemental materials (hundreds of pages of appendices); the amount of briefing 

produced by the State (20 page Answer to Motion for Discretionary Review and 1 0 page Statement 

of Grounds for Direct Review); the complexity of the litigation; and the importance of the 

consequences to the client (Mr. Numrich has no prior criminal history and faces a felony 

manslaughter charge). 

The defense is requesting fees for 3.0 hours of work done on November 1 related to the 

oral argument in front of the Supreme Court Commissioner after this Court's order was entered. 

Contrary to the State's claim, the defendant's original Fee Petition highlighted this and 

acknowledged that it was beyond the scope of the Court's original Order. Fee Petition at 6-7. As 

indicated in the Fee Petition, this Court originally assumed that the second certification could 

1 The Court's decision to award fees was sua sponte. Although the defense has not requested fees related to the 
preparation of its fee request, Washington law provides for the recoupment of such fees. "The general rule is that 
time spent on establishing entitlement to, and amount of, a court awarded attorney fee is compensable where the 
fee shifts to the opponent under fee shifting statutes." Fisher Properties, Inc. v. Arden-Mayfair, inc., l 15 Wn.2d 
364, 378, 798 P.2d 799, 807 (1990)(party entitled to attorney fees on remand for time spent establishing fees on 
claim for which attorneys' fees were awarded). See also Costanich v. Washington State Dep't of Soc. & Health 
Servs., 164 Wn.2d 925, 933, 194 P.3d 988, 992-93 (2008)(where Department challenged fee award on appeal, 
claimant was entitled to fees for defending fee award on appeal); United States v. $60,201.0U U.S. Currenc,y, 291 
F.Supp.2d 1126, 1131 (C.D. Cal. 2003)("[t]he time attorneys spend in establishing they are entitled to a fee award 
is generally compensable"). 
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1 simply be added to the original pending Motion for Direct Discretionary Review. Accordingly, 

2 the defense respectfully requested fees for the work related to the oral argument, because in light 

3 of the Commissioner's subsequent Order, a second oral argument will need to be completed on 

4 the new Motion for Direct Discretionary Review. 

5 Contrary to the State's suggestion, there is no prohibition on "block billing." See, e.g. 

6 Welch v. Metro. Life Ins. Co., 480 F.3d 942, 948 (9th Cir. 2007)(vacating "the district court's 20 

7 percent across-the-board reduction for block billing" and remanding for an explanation for '"how 

8 or why ... the reduction ... fairly balance[s]' those hours that were actually billed in block format") 

9 quoting Sorenson v. Mink, 239 F.3d 1140, 1146 (9th Cir.2001 )). The State cites to a law review 

10 article written by two attorneys in support of the State's objection to its characterization of 

11 counsel's billing entries as "block billing." State's Response at 11 (citing Philip A. Talmadge & 

12 Thomas M. Fitzpatrick, The Lodestar Method for Calculating A Reasonable Attorney Fee in 

13 Washington, 52 Gonz. L. Rev. 1, 6 n.25 (2017)). The State's selective quotation significantly fails 

14 to include the subsequent sentences, which clarify that 

15 In the authors' view, a certain amount of block billing may be a practical 
necessity because keeping timesheets that constitute a running log could be 

16 impractical. However, block billing must be sufficiently detailed to satisfy the 
applicant's "burden of documenting the appropriate hours expended in the 

1 7 litigation." 

18 Id. (quoting Welch v. Metro. Lffe Ins. Co., 480 F.3d 942,948 (9th Cir. 2007)) (emphasis supplied). 

19 The State's analysis of the billing entries is resulting in a fee review that is "overly 

20 burdensome" and inconsistent with Washington law.2 The defense is not required to produce 

21 

22 

23 

2 For example, the State has seized on a note in Mr. Maybrown's 9/26/18 billing entry that the drafts were "near 
final." Undersigned counsel has recently reviewed the internal correspondence between Mr. Offenbecher and Mr. 
Maybrown on September 26 and the corresponding drafts exchanged, and assures the Court that there was 
significant subsequent necessary work completed by Mr. Offenbecher on September 27, 2018, including 
completing the "Issues Presented for Review," adding necessary sections to the briefs, cutting material to fit the 
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historical drafts of documents to demonstrate how much briefing counsel completed on a given 

day, nor is the defense required to list out every case that counsel read on Westlaw when 

conducting relevant "legal research." Rather, the defense has submitted bills that provide a 

reasonable basis to assess the work performed in this complex case. 38.1 hours is a reasonable 

amount of attorney time given the nature and scope of this litigation project. 

The defense respectfully requests the Court issue the requested fees and costs. 

Respectfully submitted this 9th day of January, 2019. 

/[__ C ~l.L_.._ 
COOPER OFFENBECHER,~BA #40690 
TODD MA YBROWN, WSBA #18557 
Attorneys for Defendant 

page limit, and including substantial changes and revisions to the Statement of Grounds for Direct Review. In 
addition to the other procedural issues listed for September 27, 7 .5 hours - approximately one business day - is a 
reasonable amount of time to complete briefing, research and the other attendant tasks with filing complex and 
lengthy documents in the Washington Supreme Court. 
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Presiding Judge James Rogers 

SUPER1or, ~r.4 
'-vu,ir CLERK 

IN THE SUPERIOR COURT OF WASHlNGTON 

STATE OF WASHINGTON, 

Plaintiff, 

V. 

PHILLIP SCOTT NUMRICH, 

Defendant. 

FOR KING COUNTY 

NO. 18-1-00255-5 SEA ~ 

(BR:OPOSEB] ORDER ON V 
DEFENDANT'S FEE PETITION 

On November 1, 2018 lhis Court ordered the State to pay Mr. Numrich's attorney fees 

for work performed on the Supreme Court Motion for Direct Discretionary Review to that point. 

Pur uanl lo this Court's Order, the Defendant filed a Fee Petition and other pleadings in support 

of his Fee Petition, including the b illing record of Defendant's attorneys. The State fi led 

pleadings opposing the Defendant's Fee Petition. Having considered the supporting and 

opposing pleadings related to the Fee Petition, and the records and files herein, this Court finds: 

1. Mr. Numrich's attorneys spent 38.1 hours - 13.6 hours by Mr. Maybrown and 

24.5 hours by Mr. Offenbecher - working on the Motion for Direct Di cretionary Review 

through November 1, 2018. This was a reasonable amount of time given the novelty of the 

issues presented, the complexity of the litigation, the forum, and the importance of the 

consequences to Mr. Numrich. The work was not duplicative or unproductive. 

f PftOPO"SEfJ} ORDER ON DEFENDANT'S FEE PETITION - 1 
Allen, Hansen, Maybrown 

& Offenbechcr, P.S. 
600 University Street, Suite 3020 

Seaule, Wa hington 98101 
(206) 447-9681 
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2. The billing rates of Mr. Numrich's attomeys-$600 for Mr. Maybrown and $400 

for Mr. Offenbecher - are rea onable rates fo r litigation attorneys practicing in downtown 

Seattle with commensurate experience; and in light of the novelty and difficulty of the questions 

involved and the seriousness of the charges in this case. 

3. Finally, the requested costs of $292.50 are also reasonable and appropriate given 

that Mr. Numrich bad to pay a second filing fee to present issues related to the Amended 

Information to the Supreme Court. That R@«le&sity weuld haue eeeR a\•eieee httd the State· 

mo ,·ee to ftfflofte the lnfomratio11 at an eartlet poittl. 

Accordingly, it is hereby ordered that State hall pay the Defendant $17,960 in legal 

fees and $292.49 in costs for a total of $18,252.49. 

DATED this 2.-.8 day of January, 2019. 

Presented by: 

Cooper Offenbecher, WSBA #40690 
Attorney for Defendant 

[I'-R011O$-et>f ORDER ON DEFENDANT'S FEE PETITION - 2 
Allen, Hansen, Mayhrown 

& Offcnlx.-chcr, P.S. 
600 University Street, Suite 3020 

Seattle, Washington 98 10 1 
(206) 447-9681 
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