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SUMMARY OF RESPONSE 

WELA asks this Court to allow representative testimony for 

associational claims in the same way that it would allow representative 

testimony for class actions without addressing this fundamental 

distinction1: Class actions undergo a rigorous Rule 23 analysis before 

representative testimony is permitted; associational claims do not. 

Associational standing provides judicial efficiencies in those situations 

where the law is disputed but the documents and underlying facts are not. 

Represented employees have many options to pursue claims apart from 

civil suits brought by their union in an associational capacity. They have 

standing to assert their rights individually or collectively through federal 

or state agencies, individual or class actions, as well as the arbitration 

provision in their collective bargaining agreement. The proposed 

expansion of association standing here would not promote judicial 

efficiencies nor would it allow redress of claims that cannot already be 

addressed through other means that currently exist. 

ANALYSIS 

This Court has consistently limited associational claims to those in 

which no individual testimony is needed to ascertain liability and damages 

1 For the most part the WELA amicus brief simply repeats arguments already addressed 
in Yakima Rcgional's briefing. Y.akima Regional's arguments in its opening and reply 
briefs are not repeated here. 
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to allow efficiency as well as fairness. WELA's argument to the contrary 

is based on a misunderstanding of UFCW Local 751 v. Brown Group, Inc., 

517 U.S. 544, 116 S. Ct. 1529, 134 L. Ed. 2d 758 (1996). There, the 

Supreme Court determined that under the WARN act Congress authorized 

the union to sue for its members' damages, thereby creating an exception 

to the third prong of associational standing which ordinarily prohibits 

standing where individual testimony is needed to prove damages. There is 

no statutory counterpart to the WARN act at issue here to support an 

exception to the well-established rule. 

WELA's argument that "there is no principled reason" to treat 

associational claims different from class actions ignores the obvious -

class certification processes ensure that representative testimony is used in 

only those cases that pass rigorous scrutiny on issues such as commonality 

and typicality. These protections are absent in associational cases. 

WELA's argument that representative evidence should be allowed 

because the Judge found that the employer's records were not accurate is 

also wrong. The test for whether representative evidence should be 

permitted rests on the quality of that representative evidence and a 

rigorous assessment of its commonality and typicality, not alleged 

deficiencies in other types of evidence. 
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WELA acknowledges that the nurses at issue here could have used 

other routes to pursue collective claims, including a class action. Amicus 

Brief at 23. WELA's counter to the use of class actions where individual 

testimony is needed is to suggest that potential pre-dispute arbitration 

agreements containing a class action waiver could make a class action less 

attractive. That argument is inconsistent with the record here. The 

WSNA-represented nurses at issue are subject to a collective bargaining 

agreement that does not include a class action waiver. Ex. 13. 

All parties acknowledge that associational standing is appropriate 

in cases where individual testimony is not required. E.g. Wash. State 

Nurses Ass 'n v. Sacred Heart Medical Ctr .. , 175 Wn.2d 822,287 P.3d 516 

(2012) (no need for individual testimony of any kind to address the legal 

issue of the appropriate rate of pay for missed fifteen rest breaks). 

This case is entirely different. It is undisputed that individual 

testimony was required to establish both liability and damages. It is also 

undisputed that the home health and hospice nurses each described unique 

working conditions that varied every day with every patient. However, 

because the case was not filed as a class action, there was no Rule 23 

analysis before representative testimony was permitted.2 

2 Although Yakima Regional sought pre-trial appellate review of the association standing 
issue, Lhe Cuurl of Appeals declined, indicating that fmther factual development was 
needed before the issue could be addressed. 
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The Employer was therefore required to proceed to trial on what 

was in reality a class action without the pre-trial class certification 

assessment. This step-skipping jump to trial for associational claims may 

be efficient, but it is not just. Both the employees and employer deserve 

the protections of Rule 23 before what is in essence a class action claim is 

moved to trial. 

CONCLUSION 

Associational standing should not be expanded to include cases 

where representative testimony is needed to establish liability or damages. 

Associational standing is not a substitute for class actions. Where 

representative testimony is needed, employees and employers are entitled 

to the rigorous analysis required in class actions prior to the use of such 

testimony. Associational claims and class actions are distinct for good 

reasons. This Court should maintain that distinction both for efficiency 

and fairness to all parties. 

I I 
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RESPECTFULLY SUBMITTED this 29th day of October, 2019. 
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