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/ I

Warden; Alison

From: Sanchez, Phikp Up.Sanchez@kingcounty.gov]
Serif: Tuesday, June 21, 201111:56 AM
To: ‘ Warden, Alison
Subject: RE: Batson

ok V

-----Original Message
From: Warden, Alison
Sent: Tuesday, June 21, 2011 11:52 AM
To: Sanchez, Philip
Subject: Re: Batson

Bringing to 1201, still at jail. :( V

Sent from my iPhone

On Jun 21, 2011, at 11:24 AM, “Sanchez, Philip” <PhiliD.Sanchez~Idn&coufltv.gpv> wrote:

> Ailson, V

> I can’ check his NCIC. Will you be bringing it to 1201? Or’ scanning? Thanks.

>Phil
> V

> Philip 3.. Sanchez V

> Deputy Prosecuting Attorney V -

> King County Prosecuting Attorney’s Office,Special Assault Unit Direct
> Line: 206-205-5524
> Fax: 206 205 61~4 -

> V

> V

> Or’~.gina1 Message
> From: Warden, Alison - V

> Sent: Tuesday, ~une U, 203.1 11:22 AM
> To: Sanchez, Philip
> Subject: Batso’

> Hi Philip, have the plea form signed. Only issue is appendix B- I know it doesn’t
technically matter because offense is unranked and VflOt scored, client’ is of impression that

V he has two offenses for Ftr in Fl, not fours one seems to be from same date, which makes
V sense that it’s the sante. Client wants to take deal either way, but I wanted to let you know

this was client’s position. V V

>
‘> Sent from my iPhone V

> V , V V

~> fl1j~ e-mail and any ‘files transmitted with it are intended only for the person or’ ehtity to
which it is addressed and may contain confidential material and/or material protected by law.
Any retransmission, dissemination or use of this ir~forniation may be .a violation of that law.
IP you received this e-mail in error, please contact the sender and delete the e.~mail and its
attachments from all computers.
)
) V

1



5719912

This e-mail and any files transmi~ted with it are intended only for the person or entity to
which it is addressed and may contain confidential material and/or material protected by law.
Any retransnhissi9n, dissemination or use of this information may be a violation of that law.
If you received this e-mail in errors please contact the sender and delete the e-mail and its
attachments froni ail computers.



5719912

Warden, AIJson

From: Sanchez, Philip [PhTlip.Sanchez~kingcounty.gov]
Sent: Tuesday, June 21, 2011 11:24AM
To: Warden, Alison
Subject’ RE: Eatson

A2.ison,

I can check his NCIC. Will you be bringing it to 1201? or scanning? Thanks.

Phil

Philip ). Sanchez
Deputy Prosecuting Attorney
King County Prosecuting Attorney’s Office Special Assault Unit Direct Line: 2@6-205-5s24
Fax: 206 20S 6104

Original Messa~e
From: Warden, Ailson
Sent: Tuesday, Dune 21, 2011 11:22 A~1
To: Sanchez, Philip
Subject: Batson

Hi Philip, have the plea form signed. Only issue is appendix B- I know it doesn’t technically
matter because offense is unranked and not scored1 client is of impression that he has’ two
offenses for Ftr in Fl, not four; one seems to be from same date, which makes sense that it’s
the same. Client wants to take deal either way, but I wanted to let you know this was
client’s position.

Sent from my iPhone

This e-mail and any files transmitted with it are intended only for the person or entity to
which it is addressed and may contain confidential material and/or material protected by law.
Any retransmission, dissemination or use of this information may be a violation of that law.
If you received this e-mail in error, please contact the sender and delete the e-mail and its
attachments from all computers.

3
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Warden, Alison

From: Sanchez, Philip tPhiIip.Sanchez~kingcounty.gov]
Sent: Tuesday, .June 21, 2011 10:11 AM
To: Warden, Alison
Subject: RE: Benjamin Batson - today’s plea at 1:30

I-li Alison,

Would you be able to send me tl,e plea form today prior to 1pm? Otherwise I will be in case setting this afternoon in
E1201.

Phil

Philip J. Sanchez V

Deputy Prosecuting Attorney
KIng County Prosecuting Attorney’s Office
Special Assault Unit
Dfrect Line: 206-205-5524
Fa,c 206 205 6104

From: Warden, Alison
Sent Monday, June 20, 2011 11:44 AM
To: Sanchez, Philip
Subject: Re: Berjamln Batson - today’s plea at 1:30

Going to get it done now.:) - V

Sent from my iPhone

On Jun 20, 2011, at 11:21 AM, “Sanchez, Philip” <Philip.Sa cbez~th1~countv.gQy> wrote:

Do you have the plea form? If so, can 1 review It prior to the hearing? Scan me a copy If you are able.
Thanks.

Phil

Philip J Sanchez
Deputy Prosecuting Attorney
King County Prosecuting Attorney’s Office
Special Assault Unit
Direct Line: 206-205-5524
Fax 206 205 6104

From: Warden, Alison
Sent; Monday, June 20, 2011 10:09 AM
To: Mcculloch, Sara
Cc: Sanchez, Phi~p

L
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-

~ ~ I

Subject:: Benjamin Bataon -today’s plea at 1:30
Importance~ High

HI! Any objection to doing sentencing today at the plea hearing for this FTR case? Also, could
you please send me the state’s rec? thanks so much!

I have this as an unranked, Class C, non-sex offense, because the priors in Florida were out of
state. Let me know if I’xn wrong and have the wrong form.

Thankst

Alison

This e-nzail arid any files transmitted with it are intended only for the person or entity to which it
is addressed and may contain con~dential material and/or material protected by law. Any
retransmission, dissRmfru~tion or use of this information maybe a violation of that law. Ifyou
received this e-mail in error, please contact the sender and delete the e-mail and its attachments
from all computers.

This e-mail and any fliec transmitted with it are intended only for the person or entity to which it is addressed
and may contain confidential material and/or material protected by law. Any retransmission, dissemination or
use of this inflrnnation may be a vIolation of that law. Ifyou received this e-mail in error, please contact the
sender and delete the e-mail and its attachments from all computers.
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(

Warden, Ailson

From~ Larson, Bonnie [Bonnie.Larson@kingcounty.govJ
Sent: Monday, June 20 2011 4:22 PM
To: alien megan; Cox, Amyf Buchanan, Mackenzie Burton, Gloria; Carson, Pamela; cai-ter, Jill;

Chini, Neda; Chunyk, Laura; Cohen, Martha; Collins, Risa-acapd.org; Conway, Erica Elliott,
Amy; Hamaji, Leo; Igo, Karen; Spencer, Jeffe~y Kessler, Ronald; Kircher, Toni; Lakhal,
Hakim; Larson, Bonnie; Laura Jones; Longen, Tare; Mattson, Nanc~c Neeley, Michael; nicole
price; Noble, Patricia; Ostermann, John; Pauly, Elaine; Peale, Walter; priest, diane; Puloka,
Sla; Salamoriy, John; Powers, Sasha; Sawrey, Susana; Seawell, David; Steckler, Christy
Taylor, Charlotte; Ton, Jessica; Valerlo, Pat-acapd~org; Wells, Susan; Wolfe, Justin

Cc: Vernon, Paul; Warden, Alison; Swaby, Christopher
Subject 6121 plea calendar will be in E-955 with Judge Doyle
A±±achments: Plea_Calendar[4).pdf

6
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Warden, Alison

From; Larson, Bonnie [onnie.Larson~kingcounty.govj
Sent: Monday, June 20, 2011 2:48 PM
To; Warden, Ailson
Cc: Sanchez, Philip
Subject: RE: BenJan,ln Batson, 11-1-01865-8

Hi Alison

It’s set for’ a plea tomorrow afternoon at 1:88. We wifl be in E-955 with Judge Doyle...

Thanks again3 .

Bonnie

Original Message--- - -

From: Warden, Alison
Sent: ‘Monday, june 20, 2011. 2:48 PM
To: Larson, Bonnie
Cc: Sanchez, Philip
Subject: Benjamin Batson, 11-1-81865-S

Hi Bonnie- parties thought this client was on for plea today, but apparently not. Could we
set this for tomorrow morning at 9? Plea and sentence on an FTR.

ThanksflH

Sent from my iPhone -

This e-mail and any files transmitted with it are intended only for the person or entity to
which’ it is addressed and may contain confidential material and/or material, protected by law.
Any retransmission, dissemination or use of this information may be a violation 01: that law.
If you received this e-mail in error, please contact the sender and delete the e-mail and its
attachments from all computers.

7
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Warden, Alison

From: MoCulloch, Sara ~Saa.McCuIIochc~kingccunty.gov]
Sent: Monday, June 20, 201112:33 PM
To: Warden, Aflson; Sanchez, Phfllp
Subject: Re: Benjamin Batson - confirmations!questlons

Front memory, this is correct. I am not in. Phil, can you coordinate with Aiison regarding sending the rae and
arranging fbr the plea.

Sara McCuilooh

On Jun 20,-201 1, at 0:05 AM, ~Warden, son”<Alison.Warden~scraplaw.ora> wrote:

HiSara—

OIç so I am prepping this plea form. My understanding is as follows:

This F~ is a class C, unranked offense, because the prior FTRs are from out of state.

I’m doing the non-sex-offense form, as he was not convicted of the in-state offense of ETC noted
in 9.94A.030(45). But it’s conIhsing, and wanted to double check.

Could you shoot me an email with the.plen agreement, etc., as well? Thanks I I I am going to fill
in 6 months, unranked, class C.

Alison

This e-mail and any ales transniitted with it are intended only for the person or entity to which it
is addressed and may contain confidential material and/or material protected bylaw. Airy
retransmission, dissemination or use ofthis information maybe a violation of that law. Ifyou
received this e-mail in error, please contact the sender and delete the e-mail arid its attachments•
from all computers.

8
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Warden, AUson

From: Sanchez) Phlilp [Phllip.Sanchez@kin9county.govJ
Sent: Monday, June 20, 201111:22 AM
To: Warden, AlIson
Subject: RE: Benjamin Batson - today’s plea at 1:30

Do you have the plea form? if so, can I review it prior to the hearing? Scan me a copy If you are able. Thanks.

Phil

Philip J. Sanchez
Deputy Prosectxffng Attorney -

King County Prosecuting Attorney’s Office
Spe~al Assanit Unit
Direct Line: 206-205-5524
Fax: 206 205 6104

From: Warden, Alison
Sent: Monday, )une 20, 2011 10:09 AM
To~ McCulloch, Sara
Cc: Sanchez, Philip
Subject: Benjamin Batson - today’s plea at 1:30
Xmportance: High

Ku Any objectIon to doing sentencing today at the plea hearing for this FTR case? Also, could you please send me the
state’s rec? thanks so much I
I have this as an unranked, Class C, non-sex offense, because the priors in Florida were out of state. let me know if I’m
wrong and have the wrong form.

Thanksl
Alison

This e-mail and any files transmitted with ft are intended only for the person or entity to which it is addressed
and may contain confidential material and/or material protected by law. Any retransmission, dissemination or
use ofthis infbrmation may be a. violation of that law. Ifyou received this e-mail in error, please contact the
sender and delete the e-mail and its attachments from afl computers.

9
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I (.

Warden, AJison

From: Sanchez, PhUip fPhiIlp.Sanchaz~kingcounty.gov)
Sent Monday, June 20, 2011 10:33 AM
To: Warden, Alison; MoCulloch, Sara
Subject: RE: Benjamin Batson - today’s plea at 1:30
Attachments: RICOHCRIMS-062011-1029AM.pclf

Afison,

This Is an unranked, Class C, non-sex offense and he can do both plea and sentencing this afternoon. I have attached a
copy of the Appendix B and REC.

Phil

PhilIp J. Sanchez
Deputy Prosecuting Attorney
King County Prosecuting Attorney’s Office
Special Ass&ult Unit
DirectLitie: 206-205-5524
Pa,c 206 205 6104

From: Warden, Alison
Sent: Monday, June 20, 2011 10:09 AM
To: McCuliocth, Sara
Cc~ Sanchez; Philip
Subject: Benjamin Batson - today’s plea at 1:30
Importance: High

I-Hi Any objection to doing sentencing today at the plea hearing for this FTR case? Also, could you please send me the
state’s rec? thanks so much!
I have this as an unranked, Class C, non-sex offense; because the priors In Florida were out ofstate. Let me kt~iow If I’m
wrong and have the wrong form.

Thanks!
Alison

This e-mail and any ifies transmitted with it are intended only for the person or entity to which it is addressed
and may contain coirfidential material and/or material protected by law. Any retransmission, dissemination or
tse ofthis information maybe a violation of that law. If you received this e-mail in error, please contact the
sender and delete the e-mail and its attachments from afl computers.

10
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C..

Warden1 Afleon —-

~roni; McCu~Ioch, Sara ~Sara.McCulIoch~kingoounty.gov]
Sent: Thursday, June 16. 2i)1 1 4:43 PM
To: Warden, Ailson
Subjece Re: Question re pleaforms

If it’s hi5 first felony ftt’, it~s non-sex. If this is his second or subsequent felony
conviction for ftr, then it is a sex offense. Its not a lame question :). I am out
otherwise I’d look at the file and tel]. you which one.

Sara Mcculloch

On lun 163 2@1i, at 2:36 PM~ ‘Warden~ Alison” <Alison.Wardent~scraplaw.or~> wrote:

> Hi Sara- I apologize for the lameness of this question- sex or non-sex plea form for FTR?
Particular client is Benjamin Batson.
>

> Sent from my iPhone

> This e-mail and any files transmitted with it are intended only for the person or entity to
which it is addressed and may contain confidential material andlor’ materiel protected by law.
My retransmission3 dissemination or use of this information may be a violation of that law.
If you received this e-mail in error, please contact the 5ender and delete the e-mail and its
attachments from a].]. computers.
>

U
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Warden, Alison

From: Sanchez, Philip ~Ph1fIp.Sanohez~klngcounty.gov]
Sent: Thursday, June 16, 2011 2:50 PM
To: Werden, Aliso~
Subject: RE: Question re plea forms

ALison,

If it is his 1st FTR, non-sex. Any subsequent FTRs are considered sex offenses. See RCW
9.94A.03e(45)

Phi].

From: Warden, AJ.ison -.

Sent: Thursday, 3une 16, 2011 2:49 PM
to: Sanchez, Philip; phi1lio.sanchez~kingcounty.gov
Subject: Fwd: Question re plea forms

Sent fr’crn my iPhone

Begin forwarded message:.

From: <~lison .Warclen~scraplaw.org<mailto:Aliscn .Warden(~scrpplaw.org>>
Date: June 15, 2011 2:34:59 PM PDT
To: “sera~mcculloch~kinacountv. gov<,nailto: sara .mccu11oc~kinecountvmov>”
<sara .mcculloch~3kin~countv4ov<mailto:sara.mccu1loch~lkingcoUrfty.gOv>>
Subject: Question re plea forms

Hi Sara- I apologize for the lameness of this question- sex or non-sex plea form for FTR?
Particular client is Benjamin Batson.

Sent from my iPhone

This e-mail and any files transmitted with it are intended only for the person or entity to
which it is addressed artd may contain confidential material and/or’ material protected by law.
Any retransmission, dissemination or use of this information may be a violation of that law.
If you received this e-mail in error, please contact the sender and delete the e-mail and its
attachments from all computers.

12



5719912

Warden, Alison

From: Warden, Alison
Sent: Tuesday, May 24,2011 7:33 PM
to: Warden, Ailson
Subject: Schedule To Do:

7:30-9 a.m. - coverage memo for Les~r’3ohr~son~ clean office
9a.m.
Call Erica Case
visit:
Lester. .

Sides - V

Simon
Tucker
11 a.m. - coaching V V

noon - lunch . .

1. p.m. -2:00
enter time oncases in Legaifiles
Kaye MondayfruesdayjWed
Case Wed
Duncan, Monday/Tuesday (staffing with Yvonne f21, staffing with Matt, legal research)
Thnh Tuesday
Nelli
Ba~on .

TUcker.
Lester V

2-3 p.m. mv requests - Simon, Everybodytalksabout
3-4- prepare questions for Ian 3olinson

V 4 p.m. iohnson phone call V

5 faxwater sbiff to Wards

33
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Warden, Alison

From: MeCulloch, Sara [Sara.MoCuIIooh~kIngcounty.govJ
Sent; Tuesday, May24, 2011 8:56 AM
To: Warden, Alison
subject: RE: Ben~jn,ln Batson, 11-1-01865-9

I looked through this case. X have same more voluminou5 discovery that lays out the. facts of
the crime he was convicted of. In the 84 case, he held a 16 year old for about a day and

• raped her multipJ.ed times, threatened her with a gun.

The fact the elements he eventually pled to 4ori’t compare exactly is why the law was amended
in 2610. If he has an out of state felony- it’s a felony here.

We also had an 88 case where he held a woman at knifepoint and raped her. Looks like it Went -

to trial and he was only convicted of assault.

‘He also has an arrest in 1999 in Tucson, AZ for sexual assault and kidnapping. Looks like a
case was never filed.

Lucky for him, his 4 prior FTR5 from Florida don’t elevate this one in WA to prison range.
So it is unranked. -

I don’t see any legal issues with this case. Given his history, I can’t justify any
reduction. It’s an unranked felony, so I will reconanend 6 months (not agreed).

Sara ticculloch

Original Message
From: Warden, Alison
Sent: Monday, May 16, 2011 4:00 P14
To: McCulloch, Sara
Subject: Benajntin Batson, 11-1-61865-9

H~. Sara,

The underlying sex case here is a sexual conduct with a minor from Arizona. It was’
characterized as a mClass 6 Felony” there, but here would not have constituted criminal
conduct, from best I can tell, unless a supervisory or other significant relationship could
be proven. The victim was 17 years old. Discovery does not lay out the Pacts of this Arizona
sex case, although I-do see facts from an Arizona misdemeanor assault case, unrelated, with

• sexual assault having been aileged. This does not appear to the be the underlying sex case
from which his duty to register arose. That said1 the sexual conduct case would not have
given rise to the duty to register and would not have been a crime if it had happened in
Washington (assuming no supervisory adult role, which I don’t believe was present).

I know froe~ RCW 9A.44~132 that when required to register in one state, requirement to
register in~’others continues “indefinitely” and that no exception seems to be carved out for
situations where conduct would not be a crime in one state but is a crime in another.

In any event, this crime is most comparable to a misdemeanor here - sexual misconduct with a
minor in the 2nd degree, although again, the Washington crime includes the element of the
adult being in some kind of supervisory position (teacher, counselor, foster parent, etc.).

14 ‘ ‘
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My question to you is whether’ we could resolve this as a grossmisclemeanor’, since the
underlying behavior is most associated with a gross misdemeanor? See RCW 9A~44.l32(2) FTR is
a gross -misdemeanor if underlying crime was a gross misdemeanor.

Thoughts?

Thanksi
Alison

This e-mail and any files transmitted with it are intended only for the person or entity to
which it is addressed and may contain confidential material and/or material protected by law.
Any retransmission, dissemination or use of this in-formation may be a violation of that law.
~f you received this e-mail in error, please contact the sender and delete the e-mail and its
attachments from all computers.

15
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L
Warden, Alison

lrom: Warden, Ailson
Sent: Monday, May16, 2011 3:32 PM
To: Warden, Ailsori
Subject: Benjamin Batson. 11-1-01865.9

Hi Sara -

I am looking at the registration requirements as applied to this case, and have a couple of
questions about state’s position on various things.

(1) RCW94.44.140: “For a person required to register for a federal or out-of-state
conviction, the duty to register shall contirnje indefinitely.” Can you shed some light on
what this. duty is tied to? Theoretically, if a person is no longer required to register in
the state where the underlying conviction occurred, would that duty to register expire in
Washington?

(2) Did the above law change? Didn’t it used to be that we would compare the types of sex
crime and if it would be a Class B there, it would be a Class B here, that kind of thing?

The sex offense attributed to him is “sexual conduct with a minor” from 1984. He may not be
required to register anymore in Arizona, in which case, wouldn’t the duty to register Can
you clarify that this is indeed the subsection that you believe requires him to register?

X have some questions on the Batson case, mostly regarding your assessment of his prior. It
appears that the underlying charge requiring registration is the Sexual Conduct with a ~1in~p.
Client reports that the victim was a minor. In discovery there is a fairly non-specific
boilerplate plea agreement form, which does not outline the specific conduct (i.e., victim’s
age) of defendant.
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I.

2

3

4

5

6

7

8

9
TN TRE SUPERIOR COURT OF THE STATE OF WASHINGTON

10 FOR THE COUNTY OF KING

11

12 STATE OF WASHINGTON, )
) CAUSE NO. 13-1-11640-1

13 Plaintiff )
) SUPPLEMENTAL DECLARATION OF14 ~. ) ALISON WARDEN

15 )
BENJAMJN BATSON. )

16 )
Defendant. )

17 -. )
18

19 ~, ALISON WARDEN, do hereby swear and affirm as follows under penalty ofperjury:

20

21 1. I have previously submitted a declaration in this matter titled “Declaration
ofAlison Warden.”

22
2. On February 18,2014, defense counsel Sam Wolf contacted me requesting

23 i~ien about the legal advice I provided Benjamin Batson in King

24 County Superior Court cause number 11-1-01865-9.

25 3. On February 24,2014, Mr. Wolf sent me a follow-up email specifically
requesting the following information: “legal advice given to Mr. Batson

26 regarding the State’s ability to prove its case as charged (ui~rauked Class C

27 FIR) at trial and what advice he was given regarding the State’s ability to

NORTHWEST DEFENDERS DIVISIONSUPPLEMENTAL DECLARATION 1109 First Avenue, Suite 300
OPALISON WARDEN-I Seattle, Washington 98101

Phone: (206) 6144700 Fax: (206) 6744702
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prove either a ranked Class C FIR or a Class B FTR at trial if the State
1 bad chosen to amend.”

2 4. Prior to responding to Mr. Wolf’s request, I reviewed Mr. Batson’s ifie in

3 11-1-01865-9, including discovery and my own work product.

4 5. On March 7, 2014,1 responded to Mr. Wolf’s Initial request via email
detailing my advice to Mr. Batson. The contents of said email follow,
verbatim:

6 ~

I have reviewed Mr. Batson’s file and recall the case.
8

At the time Mr. Batson pleaded guilty, my advice was that the state’s ability to
9 prove its case at trial was uncertain. The ease was.in relatively early stages and

the 2010 statutory changes applying to his charge were very new. Further
lu development of facts and legal theories (discussed below) would have been

11 ongoing as the case developed toward trial.

12 Mr. Batson and I had discussed severs] potential defenses to the charge. At
various stages ofour discussions, the potential defenses we discussed included;

13 (1) the possibility that Mr. Batson’s requirement to register in AZ had expired and

14 thus be would not be required to register here; (2) even ifhis duty hadn’t expiredand he was deemed under the then-new 2010 law to have a duty to register here,
15 the Arizona offense was not equivalent to a sex offense here, anèl ifit were

equivalent, it would be closer to a gross misdemeanor than felony, and should
16 equitably (ifnot also legally) be charged as only a gross misdemeanor FTR; (3)

Mr. Batson reported being told by a counselor in 2009 that he bad the duty to
17 register, and then being told by at least one Washington law enforcement officer

18 in 2010 that he no longer had a duty to register, which if shown could undermine
state’s ability to meet the mens rca requirement ofknowing failure to register

19 (unclear based on timing if the latter advice by law enforcement officer would
have been based on old law or new law) (4) Given the conflicting advice and

20 recent change in the law, Mr. Batson was either not aware ofand/or legitimately

21 confused by the law and his apparently changing duty to register, potentiallyimplicating state’s ability to meet the mens rca element ofknowledge. Further
22 creating confusion for Mr. Batson: under pre-2010 law, it seems that the client

would not have, had to register due to his AZ crime not being equivalent to a sex
23 offense here; yet he had registered in 2009 on the advice ofhis counselor.

24 Early in the case I raised the defense with Sarah McCullough that the AZ crime

25 was not equivalent to a sex offense here in Washington. As reflected in Sarah
McCullough’s email to me, the state was not willing to dismiss or reduce and

26 believed it could prevail under the then-new 2010 law, which created an indefinite
duty to register for any person then-required to register in the state where the

27 conviction occurred (new in 2010), as well as for a person convicted of an. offense
‘Sn

NORTHWEST DEFENDERS DIVISION
SUPPLEMENTAL DECLARATION 1109 FfrstAvcnuc~ Suft~ 300
OPAUSONWARDEN-2 Seattte,washington 98101

- Phone: (‘206) 674-4700 Fax (206) 6744702
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in another state that would be a sex offense in this state. She rejected the notion
I that a defense could be made out ofthe fact that the AZ crime was not a sex

2 oft~nse here, given the change in the law cited above.

3 1 relayed to Mr. Batson Ms. McCullough’s then-current unwillingness to make
V any concessions beyond PGAC/6 months unagreed, due to the additional

4 discovery she’d received showing fhets of the underlying crime. She also said that

5 Mr. Batson was fortunate that his “4 listed Florida felony FTRs would not elevatethis 2011 FTR to arañked offense.” (1 shared with Mr. Bateau that state’s position
6 on the ranked vs. unranked issue (which was welcome news). I also shared a

concern that there was a risk that on the face of 9A.44.132, the state might later
7 try to amend to a Class B if it could prove up two or more of the prior out-of-state

8 FtRs, or a Class C ranked if it could prove up one.)
Mr. Batson was understandably upset that prosecutor would not dismiss. I advised
he could set for trial, continue to negotiate based on development ofthe theories

10 discussed above, or take the plea offer. After a short series of continuances, he
informed at a case setting hearing that be would like to accept the offer and

11 request credit for time served and release. My impression was that the ability to

12 request release from custody was the leading factor in his decision.

• 13 1 wish the best for Mr. Batson. Please let me know ifyou have any furtherquestions regarding my advice to him in the 2011 case.
14

15 Sincerely, V V

Alisçn Warden”
16

17 Dated sL’~day of~ 2014, 1nSEAT1’LE, WA.

18

_V

Ailson Warden,, WSBA

22 V

23

24 V

25

26

27 V

NORTHWEST DEFENDERS DIVISION
SUPPLEMENTAL DECLARA N 1109 First Avezs~e, Suite 300
OP ALISON WARDEN. 3 Scatttc~ Wasbfngtan 98101

Phone (206) 674-4700 Fax; (206) 6744702
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PILEDKING COUNT~ WASHINGTON

2

• DEPAF~-~
• AL ADMINISTRATION

.4

5

6 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

7 STATE OF WASHINGTON, . )

8 Plaintiff, ) No. 17-1-05147-7 SEA

9’ vs. .

) STATE’S RESPONSE TO
10 BENJAMIN BATSON, ) DEFENDANT’S MOTION TO

) EXCLUDE PRIOR CONVICTIONS
11 . Defendant. )

)
12 , )

___________________)13

14 i. INTRODUCTION

15 The defendant, Benjamin Batson, is charged in count 1 of the first amended information

16 with Fai1ur~ to Register as a Sex Offender under RCW 9A.44.132(1)(b). The defendant now

17 contests the validity of his prior felony failure to register convictions out of the states of Florida

18 and Washington, which elevate his current charge to a class B felony. The defendant argues that

19 such convictions were obtained in violation of the defendant’s Sixth Amendment right to

20 effective counsel and are therefore not within the meaning of prior convictions for purposes of

21 RCW 9A.44.132. The defendant’s assertion of ineffective assistance of counsel is presented

22 primarily through an offer of proof presented by defendant’s counsel, Samuel Wolf.

23

24
Damel T. Satterberg,•Prosecuting Attorney

STATE’S RESPONSE TO DEFENDANT’ S MOTION W554 King County Courthouse

TO EXCLUDE PRIOR CONVICTIONS -1 Seatde Wash~ton 98104
(206) 296-9000. FAX (206) 296-0955
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• 1 II. RELEVANT FACTS

2 The State alleges in its first amended information that between August 8, 2016 and

3 December 1, 2017 the defendant, having been previously convicted of two counts of Sexual

4 Conduct with a Minor, failed to comply with the requirements of RCW 9A.44.130. The

5 informalion further alleges that the defendant has been convicted in this state, or pursuant to the

6 laws of another state, of a felony failure to register as a sex offender on two of more prior

7 occasions. The defendant now moves to exclude the following prior coi~victions:

8
1. State v. Batson, Volusia County Circuit Court 02-OI562CFAWS

9 On April3, 2003 the defendant entered a plea ofnob contender to two counts ofFelony
Failure to Register under FSA § 943.0435.

10 5

2. State v. Batson, Volusia County Circuit Court 04-33236CFAES
11 On August 30, 2004 the defendant was found guilty by way of bench trial to one count of

Felony Failure to Register under FSA § 943.0435.
12

• 3. State v. Batson, Vo~usia County Circuit Court 07-33765CFA.ES
13 On September 18, 2007 the defendant entered a plea of nob contender to one count of

Felony Failure to Register under FSA § 9410435.
14

4. State v. Batson, King County 11-1-01865-9 SEA
15 On June 21, 201 ithe defendant pleaded guilty to one count of Felony Failure to Register

under RCW 9A.44.132(l)(a).
16

ifi. ARGUMENT
17

A. The State is not reciuired. to prove the constitutionality of the defendant’s prior felony
18 Failure to Register convictions for purnoses ofRCW 9A.44. 132.

19 RCW 9A.44.132 makes felony failure to register as a-sex offender a class B felony if the

20 person has been “convicted of a felony failure to register as a sex offender in this state or

21 pursuant to the laws of another state, or pursuant to federal law, on two or more prior occasions.”

22 Washington courts have never addressed the defendant’s ability to attack prior convictions in the

23 context of RCW 9A.44.132. The Legislature’s enactment of the collateral attack time~bar in

24
• Daniel T. Satterberg, Prosecuting Attorney

STATE’ S RESPONSE TO DEFENDANT’ S MOTION W554 King County Courthousc
TO EXCLUDE PRIOR CONVICTIONS -2

(206) 296-9000. FAX (206) 296-0955
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1 1989 (RCW 10.73.090 and 10.73 100), the 2010 amendment to RCW 9A.44, and public policy

2 indicate that Batson should not be allowed to challenge the validity of his prior convictions in his

current felony failure to register case years after his prior convictions became final.

4 a. RCW 10.73.090 and 10.73.100 evidence a clear legislative intent to limit the
ability to invalidate convictions more than a year after the convictions are final.

5
The Court of Appeals has held that when a prior conviction is an element of an offense,

6
the defendant has the right to “collaterally attack the voluntariness of a guilty plea upon which

8 the prior judgment was entered.” State v. Swindell, 22 Wn. App. 626, 629, 590 P.2d 1292
(1979). In State v. Gore, 101 Wn.2d 481, 681 P.2d 227 (1984), the Washington Supreme Court

9
relied on Swindell in holding that RCW 9.41.040 requires not simply an outstanding conviction,

10
but a “constitutionally valid outstanding conviction.” ~ at 485 (emphasis in original). The

11 V

V court reached this result by finding that the statute was not “crystal clear” and applying the rule
12 V

of lenity. ~4. The court acknowledged that in Lewis v. U.S., 445 U.S. 55, 100 S.Ct. 915, 63
13 -

L.Ed.2d 198 (1980), the United States Supreme Court interpreted the parallel federal statute as
14

p~ allowing a defendant to question the validity of a prior conviction as a defense to that charge.
15

The State agrees that for purposes of RCW 9A.44.132(1)(b), the fact that the defendant has been
16

previously convicted of a felony failure to register on two or more occasions is an element of the
17

crime:
18 V V

Subsequent to the Swindell and Gore decisions, the Legislature enacted RCW 10.73090
19

and 10.73.100 in 1989. These statutes substantially limit a defendant’s ability to collaterally
20 V

attack a conviction. RCW 10.73.090 provides that a collateral attack must be filed within one
21

year of when the judgment becomes final, unless the challenge falls within one of six narrow
22

23

24
Daniel T. Satterberg, Prosecuting Attorney

STATE’S RESPONSE TO DEFENDANT’S MOTION W554 King County Courthousc

TO EXCLUDE PRIOR CONVICTIONS -3
(206) 296-9000, FAX (206) 296-0955
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I exceptions provided in RCW 10.73.100.’ Many constitutional ‘challenges to a conviction are

2 thus time-barred ifnot filed within one year of finality.

3 In finding this statutory scheme constitutional, the Washington Supreme Court noted in

4 In re Runvan, 121 Wn.2d 432, 441, 853 P.2d 424 (1993), that the traditional scope of the writ of

5 habeas corpus was limited to challenging the jurisdiction of the sentencing court. In 1947, the

6 Legislature expanded the scope of inquiry in habeas eases to inquiry into constitutional

7 violations, but abandoned that expansion in 1989. Id. at 443. The Ruiiyan court held that the

8 Legislature has both the power to expand the scope of collateral relief beyond what is

9 constitutionally required (jurisdictional challenges) and the power to limit the scope of collateral

10 relief to that which is constitutionally required. j4~, at 445. The court held that the limits enacted

11 in RCW 10.73.090 and 10.73.100 are valid and constitutional.

12 Before deciding Runyan, the Washington Supreme Court also decided State v. Summers,

13 120 Wn.2d 801, 812, 846 P.2d 490 (1993). In that case, the court relied on Swindell and Gore,

14 and held that a defendant may challenge the constitutional validity of a predicate Conviction.

15 The court held that ~in raising this defense, the defendant bears the burden of offering a

16 “colorable, fact-specific argument supporting the claim of Constitutional error in the prior

17 conviction, and the State must prove “beyond a reasonable doubt that that the. predicate

18 conviction is constitutionally sound.” ~ Notably, Summers was charged with unlawfully

19 possessing a firearm on February 27, 1989, five months before the limits on collateral attacks

20 were set forth in RCW 10.73.090 and 10.73.100 were enacted.

21

22 ______________________

23 1 The exceptions are summarized as follows: (1) newly discovered evidence, (2) unconstitutional statute,
(3) conviction barred by double jeopardy, (4) insufficient evidence at trial, (5) excessive sentence, (6)

24 significaut change in law material to conviction.
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1 Since then, no reported Washington case has addressed what effect the enactment of

2 RCW 10.73.090 and 10.73.100 have on a defendant’s ability to collaterally attack the

3 constitutional validity of a prior conviction elevating the class of felony failure to register as a

4 sex offender. This State’s Supreme Court has addressed how the enactment of the time-bar

statute pertains to personal restraint petitions, however. The Court held In re Yates, 183 Wn.2d

6 572, 353 P.3d 1283 (2015), that a defendant’s claim of ineffective assistance of postconviction

7 counsel did not warrant review of defendant’s untimely personal restraint petition. The Court

8 reached its result by finding that the defendant’s claim of ineffective assistance of counsel did

9 not fall within~ one of the six statutory exceptions to the one-year requirement under RCW

10 10.73.090 and RCW 10.73.100, noting that “the time bar and its exceptions are creatures of

11 statute and thus adding additional exceptions to the statute is a matter for the legislature, not this

12 court.” Id. at 577.

13 Division Ill issued an unpublished opinion in State v. Ellison, 194 Wn.App. 1033 (2016),

14 concluding incon~ectly in the State’s opinion, that a prior juvenile rape conviction could not be

15 used as predicate crime to the charge of felony failure to register where the court found the

16 predicate charge to be invalid. The Court concluded that the trial court in Ellison’s 1995 juvenile

17 rape case should have conducted a capacity hearing because Ellison was eleven and twelve

18 during the charging period of his rape conviction. jd. at 4. Mr. Batson’s case is different for

19 several reasons. First and foremost, he is not challenging the constitutional validity of his

20 predicate sex offense from Arizona. Rather, he is challenging the constitutional validity of his

21 prior felony failtire to register convictions that are used to elevate the penalty he faces if

22 c~onvicted, not to establish a duty to register. This significant difference diminishes any

23 persuasive value of Division ill’s ruling in Effison. Secondly, the nature of the challenges are

24
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1 different. Ellison was a juvenile who in a Rape charge was not given a hearing to see if he even

2 had the capacity to commit a crime. Batson on the other hand, was 48 years old when he entered

3 a plea on his first failure to register as a sex offender offense in Volusia County. Batson alleges

4 ineffective assistance of counsel, supported only by a declaration of his current counsel.

5 Given that the defendant is challenging prior convictions used to elevate the penalty of

6 his failure to register charge, State v. Ammons, 105 Wa2d 175, 713 P.2d 719, (1986) is more

7 instmctive. The Washington Supreme Court held in Ammons that the State did not have an

8 affirmative burden ofproving constitutional validity of a prior conviction before it could be used

9 in sentencing. While the current issue is not one of sentencing, the Court’s decision in Ammons

10 highlights the important difference in a challenge to the underlying predicate sex offense as in

11 Ellison, and a challenge to prior felony failure to register convictions in Mr. Batson’s case. The

12 latter, being more analogous with Ammons.

13 RCW 10.73.090 and 10.73.100 evidence a clear legislative intent to limit the ability to

14 invalidate convictions more than a year after the convictions become fmal. The broad rule set

15 forth in Summers, that a defendant charged with unlawful possession of a firearm may challenge

16 the constitutional validity of a prior conviction at any time, runs directly counter to RCW

17 10.73.090 and 10.73.100. Moreover, placing the burden on the State to prove the

18 constitutionality of a presumptively valid prior conviction also runs counter to established

19 Washington law. In collaterally attacking a prior conviction, a defendant bears the burden of

20 establishing both constitutional error. and resulting actual and substantial prejudice. In re Matter

21 of Cook, 114 Wn.2d 802,792 P.2d 506 (1990).

22 In turning specifically to the statutory language of RCW 9A.44.132, there is nothing that

23 could be interpreted as placing on the State the burden of proving anything other than the fact of

24
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1 a prior conviction. As the United States Supreme Court reasoned in Lewis, the. sweeping

2 prohibition on firearm possession is triggered by “the fact of a felony conviction,” not the

3 validity of a felony conviction. Lewis~ 445 U~S. at 60. The same caii be said for the duty to

4 register as a sex offender. Convicted felons possess the statutory i~aeans of timely vacating an

~ invalid conviction through an appropriate proceeding “before obtaining a ±Irearm...” Id. at 64.

6 b. Public policy and legislative history of RCW 9A.44 disfavor allowing the
defendant to challen2e his prior final convictions.

7~

8 RCW 9A.44.128(10)(h). .130 and .132 were enacted specifically to promote public safety
by requiring convicted sex offenders who move to Washington to register as sex offenders in

Washington if they are required to register in the state of conviction. The State’s purpose of the

Community Protection Act was to assist law enforcement and enhance community safety:
11

The legislature finds that sex offenders often pose a high risk of re-offense, and that law
12 enforcement’s efforts to protect their communities, conduct investigations, and quickly

apprehend offenders who commit sex offenses, are impaired by the lack of information
13 available to law enforcement agencies about convicted sex offenders who live within the

law enforcement agency’s jurisdiction. Therefore, this state’s policy is to assist local law
14 enforcement agencies’ efforts to protect their communities by regulating sex offenders by

requiring sex offenders to register with local law enforcement agencies as provided...
15

Laws of 1990, ch.3 § 401.
16

Following the enactment of the Community Protection Act of 1990, the Legislature
17

amended the statute in 2010, eliminating the requirement that an underlying sex offense be
18

comparable to a Washington State sex offense and enacting a tiered approach to the sentencing

scheme. See, Laws of 2010, Chapter 267,~3 and Laws- of 2011, Chapter 337,~5. RCW
20

9A.44.132. RCW 9A.44.132(l)(b) now reads:
21

If a person has been convicted of a felony failure to register as a sex offender in
22 this state or pursuant to the laws of another state, or pursuant to federal law, on

two or more prior occasions, the failure to register under this subsection is a class
23 B felony (emphasis added).

24
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R.CW 9A.44.132(l)(b).

2 The language “pursuant to the laws of another state” is one more indicator that the

3 legislature did not intend for the state to be required to prove the constitutional validity of prior

4 felony failure to register convictions. It is certainly bad public policy to hold that a convicted

5 sex offender can avoid a ranked felony as intended by the Legislature even if they continue to

6 violate the sex offender registration law, simply by raising a constitutional question as to the

7 validity ofprior convictions that were final long ago. It would also be bad public policy to hold

8 that a trial for felony failure to register as a sex offender can be turned into an appellate review of

9 constitutional issues relating to prior convictions that should have been challenged in the proper

10 venue and within proper time restraints.

11 Here, the defendant’s 2002, 2004, 2007 and 2011 convictions are clearly beyond the one-

12 year time limit for the defendant to challenge their constitutionality. If the defendant now wishes

13 to challenge the constitutional validity of his prior felony failure to register convictions out of

14 Florida, he should raise the proper challenges in Volusia County, Florida. This Court should

15 therefore reject the defendant’s claim that the State now must prove the constitutional validity of

16 his prior convictions for felony failure to register as a sex offender and deny his motion to

17 exclude the convictions.

18 B. Batson has not raised a colorable, fact-specific claim of ineffective assistance of counsel
on any ofhis prior felony failure to register convictions.

19
When the existence of a prior conviction is an element to a crime, in certain limited

20
circumstances, a defendant may challenge the validity of the prior conviction. “First, a

21
defendant may raise a defense to such a prosecution by alleging the constitutional inv.alidity of a

22
predicate conviction, and second, upon doing so, the State must prove beyond a reasonable doubt

23 V

that the predicate conviction is constitutionally sound. In raising this defense, the defendant
24
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1 bears the initial burden of offering a colorable, fact-specific argument supporting the claim of

2 constitutional error in the prior conviction. Only after the defendant has made this initial showing

3 does the State~s burden arise.” State v. Summers 120 Wash.2d 801, 812, 846 P.2d 490,

~ 496 (Wash.,1993).

5 The defendant challenges his four prior felony failure to register convictions by arguing

6 that they were obtained in violation of the defendant’s Sixth Amendment right to effective

7 counsel. To establish ineffective assistance of counsel the defendant must prove (1) the

8 counsel’s performance fell below an objective standard of reasonableness, and (2) the deficient

9 performance prejudiced the defense. Strickland v. Washington 466 U.S. 668, 104 S. Ct. 2052,

10 80 L.E.2d 674 (1984). The defendant fails to meet this burden in each ofhis prior convictions.

11 a. The 2002 and 2007 convictions for failure to register as a sex offender under 02-
O1562CFAWS and 2007-CF033765. are constitutionally valid and admissible at

12 t~j~J.

13 With respect to his 2002 conviction, the defendant essentially argues that based on

1.4 counsel’s poor performance as outlined in the defendant’s offer of proof on pages 3-4 of

15 Defense’s Motion to Exclude, Mr. Batsori pleaded guilty believing he bad no defense, and would

16 have proceeded to trail if he had been aware of certain defenses. The defendant’s offer of proof

17 alleging deficiencies of counsel’s performance in his 2007 conviction is contained in pages 5-6

18 of his Motion to Exclude. To prevail, the defendant must overcome a strong presumption that

19 counsel’s performance was reasonable. State v. Kyllo, 166 Wn.2d 856, 862, 215 P.3d 177

20. (2009). The offer ofproof submitted by the defendant fails to overcome this strong presumption.

21 Even if the court were to find that the first part of the Strickland test was satisfied, the

22 defendant’s claim of ineffective assistance of counsel falls because he cannot establish prejudice.

23

24
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1 When, as here, the defendant challenges a conviction obtained by way of plea, the plea

2 must be “in~telligently and voluntarily made and with knowledge that certain rights will be

3 waived.” State v. Branch, 129 Wn.2d 635, 642, 919 P.2d 1228 (1996). To determine whether a

4 plea is knowingly, intelligently; and voluntarily made, courts consider the totality of the

5 circumstances. Branch, 129 Wri.2d. at 642. The defendant argues that his plea in 02-

6 O1562CFAWS was involuntary because he was unaware that Florida law did not require him to

7 register or that Florida law contained an implied element ofnotice. Def. Br. at 16. Defense cites

8 to State v. A.NJ., 168 Wn.2d 91, 111, 225 P.3d 956 (2010) which held that a defendant should

.9 have been allowed to withdraw his plea because the record failed to show that be understood the

10 nature of the charge in relation to the.facts of his ease.

11 This argument fails first because the defend~ant was required to register under Florida law.

12 The Florida statute under which the defendant was convicted of for failure to register as a sex

13 offender in effect at .the time of the defendant’s 2002 (and 2007) conviction provides the

14 definition of “sexual offender”. See attached Appendix A. FSA §943.0435 defInes a “sexual

15 offender” as a person who:

.16 Establishes or maintains a residence- in this state and who has not been
designated as a sexual predatàr by a con~rt of this state but who has been

17 designated as a sexual predator, as a sexually violent predator, or by another
sexual offender designation in another state or jurisdiction and was, as a result of

18 such designation, subjected to reeistration or conurnrnitv or public notification.
or both. or would be if the person were a resident of that state or jurisdiction

19 (Emphasis added).

20 Former FSA •~943.0435 (2002); Former FSA §943.0435 (2006). The Florida failure to

21 register statute operates similarly to Washington’s statute in lool~ing to whether an offender is

22 subject to registration in another state or jurisdiction, and requiring registration if anothef state

23 has designated that person as a sexual offender subject to registration. In this case, the defendant

24 .
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was convicted of Sexual Misconduct with a Minor in Arizona in 1984 in violation of ARS 13-

2 1405. See attached Appendix B. Under Arizona law, a person convicted of Sexual Conduct

3 with a Minor pursuant to §13-1405 is required to register as a sex offender. ARS §13-3821. See

4 attached Appendix C. The defendant would have been required to register for life if he resided

5 in the state of Arizona. Therefore, the defendant was required to register as a sex offender under

‘6 the Florida statute at the time of his 2002 and 2007 convictions, and was therefore a “sexual

7 offender” pursuant to FSA §943.0435.

8 The defendant’s argument also fails because even if the defendant was unaware of the

9 implied element of notice required under FSA §943.0435, he cannot show he was prejudiced by

10 this. Instead, all of the evidence contained in the record shows that the Defendant did know he

11 was required to register in the state of Florida. This is established by certified copies of court

12 records obtained by the State from Volusia County, Florida. On September 10, 2002, Batson

13 was issued a Florida State driver’s license. On September 28, 2002, Batson called the police to

14 report that his car had been stolen. When, police responded to his location, they ran the

15 defendant’s information and learned that he was a sex offender who had not registered.

16 According to the sworn affidavit of the responding deputy, the defendant made a “spontaneous

17 statement that ‘I know I am a sexual offender, but I haven’t registered yet.” See attached

18 Appendix D.

19 , Further, On April 3, 2003, the defendant appeared in court and entered a plea of nob

20 contendere: the defendant did not contest the State’s evidence against him. Additionally, the

21 State obtained from Volusia County a copy of the plea form. Appendix E. In relevant part, the

22 plea includes the following information:

23 4. I have read the information or indictment in this case iirad I understand the
charges to which I am pleading. I stipulate that there is a factual basis

24
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I describe6in cnqrt documents to support the charges against me. My
lawyer has explained to me... the essential elements of the crime(s) I am

2 charged with, and all defenses I might have.

12. I have read and understand every printed or handwritten word in this plea
form and have discussed it with my lawyer. I am fully satisfied with the

4 services of my lawyer and have had a full opportunity to discuss this case
and my plea(s) with my lawyer.

5
The defendant signed. in acknowledgment.

6
The plea document also includes the following certificate of the defendant’s attorney:.

7
• I hereby certify that, as counsel for the Defendant, I have discussed this:

8 • case with my client and explained the rights, defenses and evidence
relating to it with him/her. I have discussed this written plea form and

9 have answered all the defendant’s questions regarding it. In my
professional opinion, as an officer of the court, the defendant understands

10 .~ everything in this plea form, his/her rights, and the consequences of this
• plea. His plea is being made freely, voluntarily, and knowingly...

11
The judge signed the document making a finding that the plea was knqwing, intelligent,

12 -

and voluntarily. .

13
Concerning his 2007 conviction specifically, Batson argues that he received no notice of

14
legislative changes to the failure to register statutory scheme in,Florida. He claims that be was

15
“unaware. of this legislatively imposed duty created in 2005 prior to his arrest on July 27, 2007.”

16
However, once again, the sworn affidavit of law enforcement directly contradicts Batson’s

17
claims. See attached Appendix F. According to the officer’s sworn affidavit, the defendant, in

18 .

fact, did have notice ofhis obligation because he:
19

signed, a~knowiedged he understood, and received a copy of FDLE
20 Sexual Predator/Offender Reregistration Form on 1/23/2007. The copy the

defendant receIved also . informed the defendant of his next required
21 reregistration month. The defendant’s required reregistration month was

February of 2007. As of March 12, 2007, the defendant was 12 days
22 overdue and lii violation ofF.S.S. 943.0435(14)(a).

23

24
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1 Given the officer’s sworn statement, that Batson received notice ofhis duty to register in January

2 of2007.

3 Whether the defendant was aware of specific legislative changes to the Florida statute is

4 irrelevant. What is relevant is the fact that the evidence shows the defendant had knowledge of

~ his duty to register. In light of these documents, the defendant has failed to establish a claim for

6 ineffective aasistance of counsel with respect to his 2002 and 2007 convictions because he did

7 make a knowing, intelligent and voluntary plea. The State asks that this court deny his motion

8 to exclude these convictions at trial.

9 b. The 2004 conviction for Failure to Register as a Sex Offender under 2004-
CF033236S. is constitutionally valid and admissible at trial.

10
The defendant alleges that his 2004 conviction for failure to register is constitutionally

11
invalid because it is supported by insufficient evidence as a matter of law. First, for the reasons

12
discussed above, Mr. Batson was within the definition of a sex offender under FSA §943.0435

13
based on his predicate •offense from Arizona which imposed a lifetime duty to register in that

14
state. The evidence presented at his trial in 2004 supported this fact. The prosecutor offered a

15
copy of the defendant’s prior conviction for failure to register as a sex offender and Batson’s

16
FDLE Sexual Predator Sexual Offender registration dated February 6, 2004, and the State’s

17

witness Charles Lau explained the meaning of the information contained within the form. See RP
18

6-8 (2004 trial transcript) attached as Appendix F.
19

Next, the evidence presented at Mr. Batson’s 2004 trial was sufficient to support the
20

conclusion that Mr. Batson failed to comply with his duty to register as a sex offender. To
21

determine whether sufflcien~ evidence supports a conviction, evidence is viewed in the light most
22

favorable to the prosecution to determine whether any rational fact finder could have found the
23

elements of the crime beyond a reasonable doubt. State v. Engel, 166 Wash.2d 572, 576, 210
24
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1 P.3d 1007 (2009). Specifically, following a bench trial, appellate review is limited to

2 determining whether substantial evidence supports the findings of fact and, if so, whether the

3 findings support the óonclusions of law. State v. Stevenson. 128 Wn.App. 179, 193, 114 P.3d

4 699 (2005).

5 The parties agree that at Mi. Batson’s 2004 trial, the evidence established that the

6 defendant registered on February 6, 2014 and provided the address of a Salvation Army shelter

7 which only allowed, him to stay for seven consecutive nights in a 30 day period. The State’s

8 witness described it as a “temporary dorm.” See RP at 9. The defendant testified that after

9 staying at the Salvation Army he was homeless and unable to establish any permanent or

10 temporary residence. See RP at 16. The defendant later testified that after he left the Salvation

11 Army, it was still his temporary address. See RP at 18-19. The Court found that 943 .043(5)

12 “requires that he notify, essentially, within forty-eight hours, notify the sheriffs office as to

13 where he is so that if they need to find him, they know where he is.” See RP at 30. The court

14 goes on to find that “there’s clearly no exception created for someone that doesn’t have either a

15 permanent or temporary residence, so it requires, as a condition, that you maintain one of the

16 other.” Id. This is a reasonable conclusion of law especially considering the legislative finding

17 contained within The Florida Sexual Predators Act that:

18 The high level of threat that ta sexual predator presents to the public safety, and the long-
term effects suffered by victims of -sex offenses, provide the state with sufficient

19 justification to implement a strategy that includes requiring the registration of sexual
predators, with a requirement that complete and accurate information be maintained and

20 accessible for use by law enforcement authorities, communities, and the public.

21. FSA §775.21(3)(b)(3).

22 The Court applied the facts presented at trial to the Jaw in Florida as it applied in 2004.

23 The Court, as the trier of fact found that the evidence presented at trial was sufficient to find the

24
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1 defendant guilty’ of failure to register as a sex offender. The trial transcript shows that the

2 evidence when viewed in the light most. favorable to the prosecution, establishes that a rational

3 fact finder could, have found Mr. Batson guilty beyond a reasonable doubt. Therefore, the State

4 asks that the court deny the defendant’s motion tq exclude his 2004 conviction of failure to

5 register as a sex offender. . -

6 c. The 2011 conviction for Failure to Register as a Sex Offender under 11-1-01865-
• 9, is constitutionally valid and admissible at trial.

7 .

On March 11., 201 1 the State of Washington charged the defendant in king County
8

Superior Court with a violation ofRCW 9A:44.1 32(l)(a) (a first felony failure to register charge)

basedon his failure to report weekly between August 1, 2010 through October 14, 2010. The’

defendant pled guilty and was sentern~ed on June 21, 201 1.2 The defendant argues he reeived

ineffective assistance of counsel because his counsel at the time, Alison Warden, failed to point
12- ,

out when bargaining with the State “the existence of a defense that was tantamount to actual
13

innocence.” DeL Br. at 23. The defendant, through the declaration of his counsel, Sam Wo1f~,
14

does not prove that Ms. Warden’s performance ‘fell below an objective standard of
15

reasonableness which prejudiced the defense.
16 •

The defendant claims the State was unable to prove guilty knowledge because there was
17 .

no evidence that the defendant was aware of the 2010 amendment to RCW 9A.44.130. ‘To be
18 -‘-- . ; .

very clear, the charging period for Mr. Batson’s 2011 failure to register conviction was between
19

the dates of August 10, 2010 arid October 14, 2010 — after the 2010 amendment eliminating the
20 .

comparabffity requirement had taken effect. The State would have had to prove that’ the
21

defendant “knowingly” failed to .register as a sex offender between those dates. This does not
22 . . .

23
2This 201 r conviction was challenged by the defendant by way ofPRP which was dismissed by the Court of

24 Appeals and denied review by the Washington State Supreme Court.
Daniel T. Satterberg, Prosecuting Attorney

STATE’S RESPONSE TO DEFENDANT’S MOTION W554 King County Courthouse
TO EXCLUDE PRIOR CONVICTIONS - l~ Seaulc, Washington 98104

(206) 296-9000, FAX (206) 296-0955



5719915

1 mean however, that the State would have had to prove that the defendant had knowledge that

2 RCW 9A.44.128 had been amended’ in 2010, just that the defendant knew he had a duty to

3 register. The defendant alleges now by way of declaration of defense couns~1 that “in early

4 2010, a separate law enforcement officer told Mr. Batson that he had no duty to register as a sex

~ offender, and Mr. Batson correspondingly did not register with the King County Sheriff

6 following his April 2009 registration.” Def. Br. at 7. This is a bare allegation not supported by

7 any evidence. In fact, the evidence that does exist establishes that the defendant was told by a

8 King County Sheriffs Deputy “TAT’ on April 6, 2009 that he was required to register. Whether

9 that statement made on April 6, 2009 was correct as a matter of law, is irrelevant to the requisite

10 knowledge requirement. The legal correctness of that statement in 2009 does not go to whether

11 the defendant had knowledge that he was supposed to register during the charging period hi

12 2010 Further, it is not unreasonable for his attorney Ms Warden to conclude that Mr ~atson

13 would not be successful in his claim that someone later told him he did not have to register.

14 After reviewing the defense counsel’s offer of proof and relevant exhibits, it is apparent

15 that Ms. Warden and present counsel had different strategies in defending Mr. Batson on his

16 failure to register cases. Ms. Warden may have made different strategic decisions than present

17 counsel, but this does not amount to defective performance or prejudice to Batson’s 2011 case.

18 When evaluating a claim of ineffective assistance of counsel, courts are highly deferential to

19 counsel’s decisions and the defendant must show in the record the absence of legitimate st~rategic

20 or tactical reasons supporting the challenged conduct. State v. Jones, 183, Wn.2d 327, 339, 352

21 P.3d 776 (2015). While defense counsel in his declaration presumes that Ms. Warden was

22 “false” in her declaration (see, def. br. at 9 arid 10), the law: in Washington requires a strong

23

24
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1 presumption that counsel’s performance was reasonable. See, State v. Kyllo, 166 Wn.2d 856,

2 862, 215 P.3d 177 (2009).

3 The defendant also argues that Ms. Warden failed to apprise him of a possible~

4 knowledgeJconfusion defense. However, Ms. Warden herself declared under penalty of perjury

5 that she discussed several potential defenses to the charge, four of which she outlines in detail in

6 her declaration. See attached Appendix G. It is a bold assertion from present counsel to allege

7 that this was a false claim on the part of Ms. Warden, and certainly does not prove ineffective

8 assistance.

9 Next, the defendant specifically argues that Ms. Warden erroneously advised Mr. Batson

10 that if be proceeded to trial, the State could amend the charge against him to a Class B, ranked

11 felony. This is not erroneous advice. The State could have amended the charge to a class B

12 felony based on the defendant’s three prior convictions of felony failure to register out of

13 Volusia County, Florida.3 As Ms. Warden points out in her declaration, she shared with the

14 defendant her concern that on the face of 9A.44.132, the state might later iry to amend, to a Class

15 B. Appendix 0’.

16 Finally, the defendant claims that the defendant received “virtually no benefit from the

17 State” in pleading guilty as charged. Even though this argument has little relevance to the

18 ineffective assistance claim because the defendant has not even established deficiency in Ms.

19 Warden’s performance, two things are worth painting out. First, in 2011 Mr. Batson was pled

20 guilty to an unranked class C felony failure to register even though he had three prior

21 convictions. King County Prosecutor’s office has a conservative filing policy where it is not

22
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uncommon to amend charges or add charges ii7when a case proceeds to trial. Under RCW

2 9A.44.132, the defendant could have been charged with and ultimately convicted of a class B

3 felony which would have also been considered a “sex offense” and imposed an independent duty

4 to register. Lastly, the State agreed to recommend a six month sentence and ~roáecutor Sara

5 McCuli.och made it very apparent in an email to Ms. Warden that the charge would not be

6 reduced based on the following:

7 1 looked through this case. I have some more voluminous discovery that lays out
the facts of the crime he was convicted of. In the 84 case, he held a 16 year old

8 for about a day and rai5ed her multiple times, threatened her with a gin...

9 He also has an 88 case where he held a woman at knifepoint and raped her.
Looks like it went to trial and he was only convicted of assault. He also has an

10 arrest in 1999 in Tucson, AZ for sexual assault and kidnapping. Looks like a
case was never filed.

11
See attached Appendix II (page 14).

12
OnCe again, a recommendation of six months was arguably a significant benefit for Ms.

13
Batson. Because the defendant has not prOven that Ms. Warden’s perfomiance fell below an

objective standard of reasonableness, and because even if Ms. Warden’s performance was.
15

deficient he has not proven prejudice, the State respectfully asks this Court to den~’ his motion to
16

exclude his prior 2011 failure to register conviction from King County.

IV. CONCLUSION
18

19 For the aforementioned reasons that State respectfully requests that the court deny

20 Batson’s motion to suppress his prior convictions.

21

22 .

23 ~ The email exchange between the State and Ms. Warden attached as Exhibit B to Defense’s Motion to Exclude,

does give the impression that the State believed it could not use Mr. Batson’s Florida Failure to Register convictions.
24 to elevate his offense, however it is reasonable that the State’s legal theories and understanding of the newly

Daniel T. Sattcrberg, Prosecuting Attom~y
STATE’S RESPONSE TO DEFENDANT’S MOTION wss4KiogCounty Courthouse
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(206) 296-9000, FAX (206) 296-0955
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1
DATED this 21~ day of March, 2018.

2~

3 DANIEL SATTERBERO
King County Prosecuting Attorney

4

By: ~4I. ,e /WL~fl~
6 MOLLYtL NIVISON,#51124

Deputy Prosecuting Attorney
7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24 amended RCW 9A.44.132 could have developed closer to trial and thus amended the charge to a Class B offense.
Daniel T. Satterberg, Prosecuting Attorney
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WESTLAW

9A.44.1 32. Failure to register as sex offender or kidnapping offender--Refusal to provide DNA
WA ST 9A.44.132 Wesfa Re~ised Code of Washington Annotated Tite 9A. Washington Crin~naI Code Effective: Jut, 24, 2015 (Approx 2pages)

Wests Revised Code ofWashington Annotated

Title 9a. Washington Criminal Code (Refs & Annos)
Chapter 9A.44. Sex Offenses (Refs & Annos)

~ Proposed Legislation

Effective: July 24,2015

West’s RCWA 9A.44.132

9A.44.132. Failure to register as sex offender or kidnapping offender--Refusal to

provide DNA

Currentness

(1) A person commits the crime of failure to register as a sex offender if the person has a
duty to register under RCW 9A44. 130 for a felony sex offense and knowingly fails to
comply with any of the requirements of RCW 9A44.130.

(a) The failure to register as a sex offender pursuant to this subsection is a class C felony if:

(i) It is the person’s first conviction for a felony failure to register; or

(ii) The person has previously been convicted of a felony failure to register as a sex
offender in this state or pursuant to the laws of another state, or pursuant to federal law.

(b) If a person has been convicted of a felony failure to register as a sex offender in this
state or pursuant to the laws of another state, or pursuant to federal law, on two or more
prior occasions, the failure to register under this subsection is a class B felony.

(2) A person is guilty of failure to register as a sex offender if the person has a duty to
register under RCW 9A44. 130 for a sex offense other than a felony and knowingly fails to
comply with any of the requirements of RCW 9A44.130. The failure to register as a sex
offender under this subsection is a gross misdemeanor.

(3) A person commits the crime of failure to register as a kidnapping offender if the person
has a duty to register under RCW 9A44.130 for a kidnapping offense and knowingly fails to
comply with any of the requirements 0fRCW9A44.130.

(a) If the person has a duty to register for a felony kidnapping offense, the failure to register
as a kidnapping offender is a class C felony.

(b) If the person has a duty to register for a kidnapping offense other than a felony, the
failure to register as a kidnapping offender is a gross misdemeanor.

(4) A person commits the crime of refusal to provide DNA if the person has a duty to register
under RCW 9A44.130 and the person willfully refuses to comply with a legal request for a
DNA sample as required under RCW 43.43.754(1 )(b). The refusal to provide DNA is a gross
misdemeanor.

(5) Unless relieved of the duty to register pursuant to RCW 9A44.141 and 9A44.142, a
violation of this section is an ongoing offense for purposes of the statute of limitations under
RCW 9A04.080.

Credits
[2015c261~5,eff.July24,2015;2011c337~5,eff.July22,2011;2010c267~3,eff.
June 10, 2010.1

OFFICIAL NOTES

Application--2010 0267: See note following RCW9A44.128.
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Ed itor& Notes

HISTORICAL AND STATUTORY NOTES

Laws 2011, ch. 337, § 5, rewrote subsec. (.1)wti1~[i:f&merly read: =
“(1) A person commits the crime of failure to register as a sex offender if the person has a
duty to register under RCW 9A44. 130 for a felony sex offense as defined in that section
and knowingly fails to comply with any of the requirements of RCW 9A44.130.
~(a) Except as provided in (b) of this subsection, the failure to register as a sex offender
pursuant to this subsection is a class C felony.
“(b) If a person has been convicted in this state of a felony failure to register as a sex
offender on two or more prior occasions, the failure to register under this subsection is a
class B felony.”

2015 Legislation

Laws 2015, ch. 261, § 5, twice inserted ~, or pursuant to federal law”; and inserted subsec.
(4).

Notes of Decisions (4)

West’s RCWA9A44.132,WAST9A44.132
Current with effective legislation through Chapter 129 of the 2019 Regular Session of the
Washington Legislature.
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