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INTRODUCTION 

The District Court allowed Plaintiffs to amend their complaint 

to add a WLAD public accommodation claim based on the 

intentional, criminal sexual abuse of children on a school bus. The 

court then certified two questions to this Court designed to test 

whether Floeting v. Group Health Coop, infra., applies and 

imposes strict liability on a school district under those circumstances. 

The answer is no. 

Plaintiffs lean heavily on legislative intent, claiming that 

holding that school districts are not strictly liable for intentional sexual 

misconduct would “catastrophically thwart” the intent of the WLAD. 

But nothing in the WLAD’s plain language, nor its legislative history, 

suggests that it is intended to apply to sexual abuse of children. 

Plaintiffs do not claim otherwise. 

Plaintiffs also ignore the controlling statute under which 

school districts are liable in tort for their acts and omissions, as well 

as decades of law common on that point. They ignore too decades 

of law holding school districts liable for intentional sexual misconduct 

only when it is foreseeable. This is good law. 

This Court should reject Plaintiffs’ effort to impose strict 

liability on school districts for intentional sexual abuse of children. 
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CERTIFIED QUESTIONS 

The United States District Court for the Western District of 

Washington certified the following questions: 

1. May a school district be subject to strict liability for 
discrimination by its employees in violation of the WLAD? 

2. If a school district may be strictly liable for its employees’ 
discrimination under the WLAD, does “discrimination” for the 
purposes of this cause of action encompass intentional sexual 
misconduct including physical abuse and assault? 

ER 260, 262.1 The court declined to certify a question as to whether 

a plaintiff may prove sex discrimination where, as here, the 

perpetrator sexually abused children of both genders, finding that 

fact questions remained regarding whether gender was a substantial 

factor in the “discrimination.” ER 263. The court nonetheless invited 

this Court to reframe the certified questions to address this question 

as well. Id. 

STATEMENT OF THE CASE 

In August 2005, Defendant Olympia School District (“the 

District”) hired Gary Shafer as a bus driver.2 ER 255. Shafer admits 

 
1 The District Court forwarded to this Court the pleadings it deemed 
necessary for this Court’s review. Defendant Olympia School District has 
combined these chronologically and marked them as ER. An index is 
attached to this brief as App. A. The index and ER are filed separately.  
2 The facts are taken primarily from the Order Certifying Questions (ER 
253-64), and the August 18, 2017 Order Granting in Part and Denying in 
Part Motion for Summary Judgment (ER 48-74). 
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that during his employment he sexually abused many young children 

on school busses, including the minor Plaintiffs P.H. and S.A. 

(“Plaintiffs”). ER 52, 255. Although the District Court refers to 

Shafer’s conduct as abuse and harassment, whether intentional 

sexual abuse of children amounts to “harassment,” and therefore to 

discrimination within the meaning of the WLAD, is the subject of the 

second certified question. ER 262. 

Plaintiffs filed suit on April 8, 2016, asserting the following 

claims: civil rights violations under 42 U.S.C. § 1983 (alleging the 

creation of an actual and particularized danger of sexual abuse); civil 

rights violations under 42 U.S.C. § 1983 (alleging the failure to 

“promulgate, issue, and enforce appropriate procedures and 

policies”); 20 U.S.C. § 1681(a) (Title IX) violations (alleging a hostile 

educational environment); common law negligence, negligent 

infliction of emotional distress; outrage; and loss of consortium. ER 

30-32. In February 2019, the District Court granted Plaintiffs’ motion 

for leave to amend their Complaint, allowing Plaintiffs to add a claim 

under the WLAD “on the theory that the District could be liable for 

discrimination against the minor Plaintiffs as members of a protected 

class in a place of public accommodation based on [this] Court’s 
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decision in Floeting v. Group Health Coop., 192 Wn.2d 848[, 434 

P.3d 39] (2019).” ER 255. 

On June 25, the District moved to certify questions to this 

Court and to stay proceedings. ER 135-46. Over Plaintiffs’ objection 

(ER 147-57), the District Court certified two questions to this Court. 

ER 253-64. This Court accepted the certification on September 13. 

ARGUMENT 

A. RCW 49.60.215 does not apply because children are not 
a protected class and a school bus is not a place of public 
accommodation. 

In determining whether Plaintiffs have a cause of action under 

RCW 49.60.215, the first two inquiries are whether Plaintiffs are 

members of a protected class, and whether the District’s 

establishment is a place of public accommodation. Plaintiffs ignore 

these inquiries. Their claim fails under them. 

In 1949, the Legislature enacted the WLAD to prevent and 

eliminate discrimination based on race, creed, color, or national 

origin, in places of employment. Marquis v. City of Spokane, 130 

Wn.2d 97, 105, 922 P.2d 43 (1996). In 1957, the Legislature 

amended the WLAD to prohibit discrimination “in places of public 

resort, accommodation or amusement, and in publicly assisted 

housing because of race, creed, color or national origin.” Marquis, 
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130 Wn.2d at 105. The Legislature has since amended RCW 

49.60.215 numerous times, adding sex, disability, sexual orientation, 

honorably discharged military status, and breastfeeding-mother 

status. But unlike other WLAD provisions, the Legislature never 

amended RCW 49.60.215 to add age. Compare RCW 49.60.010 

(amended to add age in 1973) with 130 Wn.2d at 106 (citing LAWS 

OF 1973, ch. 141; LAWS OF 1973, ch. 214). 

To make a prima facie case of discrimination under RCW 

49.60.215, a plaintiff must prove that: (1) the plaintiff is a member of 

a protected class; (2) the defendant’s establishment is a place of 

public accommodation; (3) the defendant discriminated against the 

plaintiff when it did not treat the plaintiff in a manner comparable to 

the treatment it provides to persons outside that class; and (4) the 

plaintiff’s protected status was a substantial factor that caused the 

discrimination. Fell v. Spokane Transit Auth., 128 Wn.2d 618, 637, 

911 P.2d 1319 (1996). Plaintiffs’ claims fail the first and second Fell 

inquiries – a point Plaintiffs fail to address. 

As to the first Fell inquiry, this Court looks at the controlling 

statute’s language to determine whether Plaintiffs are members of a 

protected class. Swank v. Valley Christian Sch., 188 Wn.2d 663, 

676, 398 P.2d 1108 (2017). RCW 49.60.215 does not include 

https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=84aba739-5e54-4a22-885b-2de5a6b3058b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5V9W-G8X1-FG68-G1SD-00000-00&pdcomponentid=10840&ecomp=2fxfk&earg=sr0&prid=911ead3f-0580-4c5f-8bf3-b95976f8c539
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=84aba739-5e54-4a22-885b-2de5a6b3058b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5V9W-G8X1-FG68-G1SD-00000-00&pdcomponentid=10840&ecomp=2fxfk&earg=sr0&prid=911ead3f-0580-4c5f-8bf3-b95976f8c539
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children or age as its protected classes. This is consistent with the 

fact that children are not a suspect or quasi-suspect class. See State 

v. Schaaf, 109 Wn.2d 1, 18-19, 743 P.2d 240 (1987). It also makes 

good sense – places of public accommodation regularly discriminate 

based on age, such as by charging different admission prices (or 

none at all) to certain age groups, young and old. 

Plaintiffs convinced the District Court that fact questions 

remain regarding whether their sex was a substantial factor in the 

alleged “discrimination.” ER 263. But it is undisputed that Shafer 

sexually molested both boys and girls. ER 13, 263. What the targets 

of Shafer’s abusive conduct have in common is not their gender, but 

their age. 

In the employment context, conduct targeting both men and 

women is not based on sex, no matter how reprehensible. Glasgow 

v. Georgia-Pac. Corp., 103 Wn.2d 401, 406, 693 P.2d 708 (1985); 

Doe v. Wash. Dep’t of Transp., 85 Wn. App. 143, 148-49, 193 P.2d 

196, rev. denied, 132 Wn.2d 1012 (1997). A plaintiff must show that 

they would not “have been singled out and caused to suffer the 

harassment if [they] had been a different sex.” Glasgow, 103 Wn.2d 

at 406; Doe, 85 Wn. App. at 148-49. The result should not be 

different here on the basis that RCW 49.60.215 uses “substantial 
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factor” as opposed to “because of,” as used in RCW 49.60.010. A 

plaintiff’s sex is not a “substantial factor” in the challenged conduct 

when those targeted are male and female. 

As to the second Fell inquiry, a school bus is not a place of 

public accommodation. The WLAD provides that the right to be free 

from discrimination includes the “right to the full enjoyment of any of 

the accommodations, advantages, facilities, or privileges of any 

place of public resort, accommodation, assemblage, or amusement.” 

RCW 49.60.030(1)(b). A place of public accommodation includes 

“any place” used “for public conveyance or transportation on 

land … .” RCW 49.60.040(2). Although the WLAD must be broadly 

construed, a school bus (unlike a city bus) simply is not a place of 

transport open to the public. 

RCW Chapter 28A.160, “Student Transportation,” provides 

“for the transportation of students enrolled in the school or schools 

of the district … .” RCW 28A.160.010. The Chapter leaves no 

question that the public is not entitled to the “full enjoyment” of school 

buses. RCW 49.60.030. Rather, with few exceptions, school buses 

must be used exclusively for children attending a public school within 

the district. 
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For example, children within the district, but attending private 

school, may use the bus only with authority from the district board of 

directors, and provided that: (1) the route is not altered; (2) there are 

seats available; and (3) a charge is levied to reimburse the district. 

RCW 28A.160.020. School districts “may” contract to furnish school 

buses “to other users who are engaged in conducting an educational 

or recreational program supported wholly or in part by tax funds or 

programs for elderly persons at times when those buses are not 

needed … .” RCW 28A.160.010. School employees may ride school 

buses when “necessary for [student] supervision to and from any 

school activities … . ”Id. Indeed, the Chapter anticipates transporting 

“members of the general public” only in refence to “interscholastic 

activity,” and on the condition that “such members of the general 

public” reimburse the district. RCW 28A.160.100. 

In short, school buses are solely intended to transport children 

attending public schools within the district, excluding the rest of the 

public with few (irrelevant) exceptions. A school bus is not a place of 

public accommodation. 

Ignoring Fell, Plaintiffs fail to address whether they are 

members of a protected class and whether a school bus is a place 

of public accommodation. They instead argue only that a school 
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district is a political subdivision of the state under RCW 

28A.315.005(2), so is a “person” under RCW 49.60.215, as defined 

by RCW 49.60.040(19). Plaintiffs’ Opening Brief (“OB”) 9-10. This 

establishes only that it is “an unfair practice for any [school district] 

to commit an act which directly or indirectly results in any distinction, 

restriction, or discrimination ... in any place of public resort, 

accommodation, assemblage, or amusement … .” The questions 

under § .215, however, are whether Plaintiffs fall within one of the 

classes of persons identified in § .215, and whether a school bus is 

a place of public accommodation. Fell, 128 Wn.2d at 637. The 

answer to both questions is no. RCW 49.60.215 does not apply. 

B. A school district may not be strictly liable, but may only 
be liable in tort for foreseeable conduct. 

Under RCW 4.08.120 and many decades of controlling case 

law, school districts may not be strictly liable, but are subject to 

liability only for their acts and omissions. The Legislature did not 

abrogate that well-established law when it adopted RCW 49.60.215, 

nor when it amended it to add “sex” as a protected class. This Court 

did not change that law when it decided Floeting, which neither 

involves a school, nor criminal conduct, much less sexual abuse of 

children. This Court should hold that the WLAD does not impose 
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strict liability for intentional criminal conduct. At a minimum, this Court 

should state that school districts may not be strictly liable. 

1. For well over a century, school districts have been 
subject to suit only for their tortious acts and 
omissions. 

At the common law, school districts were immune from suit. 

See Rhea v. Grandview Sch. Dist., 39 Wn. App. 557, 559, 694 P.2d 

666 (1985). Since at least 1869, school districts have been subject 

to suit in tort “‘for an injury to the rights of the plaintiff arising from 

some act or omission’ of such public corporation.’” Briscoe v. Sch. 

Dist. No. 12, 32 Wn.2d 353, 360-61, 201 P.2d 697 (1949) 

(addressing REM. REV. STAT. § 951, currently RCW 4.08.120). This 

statute abrogated the common law rule that school districts are 

immune from suit in tort. Rhea, 39 Wn. App. at 559. Simply stated, 

“a school district [is] liable for the tortious acts or omissions of its 

officers, agents or servants, according to the normal rules of tort law.” 

Briscoe, 32 Wn.2d at 361. They are not strictly liable. Id. Imposing 

strict liability on school districts through RCW 49.60.215 would 

directly contradict RCW 4.08.120, Briscoe and its progeny. 
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2. For nearly seven decades, school districts have 
been subject to liability for sexual abuse only if it 
falls within the foreseeable zone of danger. 

From a school district’s tort liability emerged a significant body 

of law addressing how school districts may be liable. For instance, 

while a party is not generally liable for injury caused by a third party, 

due to a school district’s “special relationship” with its students, it may 

be liable for negligent failures to protect students from harm inflicted 

by a third party that is within the general “field of danger” that should 

have been anticipated. McLeod v. Grant Cnty. Sch. Dist., 42 Wn.2d 

316, 321, 255 P.2d 360 (1953) (citing Briscoe, 32 Wn.2d 353 

throughout). A district also may be liable for negligent hiring or 

retention of an employee if it knew of their “unfitness or failed to 

exercise reasonable care to discover unfitness … .” Anderson v. 

Soap Lake Sch. Dist., 191 Wn.2d 343, 362, 423 P.3d 197 (2018). 

And a district may be liable for negligent supervision of acts outside 

the scope of employment if it “‘knew, or in the exercise of reasonable 

care should have known, that the employee presented a risk of 

danger to others.’” Anderson, 191 Wn.2d at 363 (quoting Niece v. 

Elmview Group Home, 131 Wn.2d 39, 48-49, 929 P.2d 420 (1997)). 

School districts may also be vicariously liable for an 

employee’s acts within the scope of their employment, but districts 
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are not vicariously liable for sexual misconduct, as it falls outside the 

scope of employment. Evans v. Tacoma Sch. Dist. No. 10, 195 Wn. 

App. 25, 39-40, 380 P.3d 553, rev. denied, 186 Wn.2d 1028 (2016) 

(citing Robel v. Roundup, Corp., 148 Wn.2d 35, 54, 59 P.3d 611 

(2002) (“where an employee’s acts are directed toward personal 

sexual gratification, the employee’s conduct falls outside the scope 

of his or her employment”)); see also Bratton v. Calkins, 73 Wn. 

App. 492, 498-501, 870 P.2d 981 (1994) (a sexual relationship 

between teacher and student does not further the employer’s 

interests, so the district cannot be vicariously liable even though the 

employment “provided the opportunity for the wrongful acts”); Peck 

v. Siau, 65 Wn. App. 285, 287, 827 P.2d 1108, rev. denied, 120 

Wn.2d 1005 (1992) (the “apparent reason” the plaintiff did not assert 

vicarious liability was that the librarians’ “sexual conduct was not 

within the scope of his employment”).3 

 
3 The same is true in related contexts. C.J.C. v. Corp. of Catholic Bishops 
of Yakima, 138 Wn.2d 699, 718-20, 985 P.2d 262 (1999) (sexual assault 
within church was outside the scope of employment); Niece, 131 Wn.2d at 
48-49 (no respondeat superior or strict liability for sexual misconduct in 
group home for vulnerable adults); Smith v. Sacred Heart Med. Ctr., 144 
Wn. App. 537, 543, 184 P.3d 646 (2008) (same in hospital); Thompson v. 
Everett Clinic, 71 Wn. App. 548, 550-53, 860 P.2d 1054 (1993) (medical 
clinic was not vicariously liable for a doctor’s sexual contact with patients, 
where the contact was secretive, was performed for personal gratification, 
and was outside the scope of medical treatment). 
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Consistent with the controlling statute RCW 4.08.120, and as 

demonstrated by the seminal McLeod and its progeny, our courts 

have consistently addressed sexual assault in schools through the 

rubric of tort liability both before and after the WLAD was amended 

to add “sex” to RCW 49.60.215 in 1985. In McLeod, several male 

students forcibly raped a 12-year-old girl in a dark, unlocked room 

adjacent to the gymnasium where the children were taking recess. 

42 Wn.2d at 317-18. Although the district had appointed a teacher to 

supervise the gym during recess “for the purpose of protecting any 

student from being harmed by other students,” none was present 

when the incident occurred. 42 Wn.2d at 318. The trial court 

dismissed the plaintiff’s claims. Id. at 317. 

This Court reversed, holding that the “special relationship” 

between school districts and students gives rise to a duty “to 

anticipate dangers which may reasonably be anticipated, and to then 

take precautions to protect the pupils in its custody from such 

dangers.” Id. at 320. This Court rejected arguments that the district 

was unaware of the assailants’ “vicious propensities” and that the 

only foreseeability question was whether the “specific type of 

incident” – forcible rape – was foreseeable. Id. at 321. Rather, the 

foreseeability inquiry “is not whether the actual harm was of a 
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particular kind which was expectable [but] whether the actual harm 

fell within a general field of danger which should have been 

anticipated.” Id. (citing Berglund v. Spokane Cnty., 4 Wn.2d 309, 

103 P.2d 355 (1940); HARPER, LAW OF TORTS § 7; RESTATEMENT 

(SECOND) OF TORTS § 435)). This Court allowed the plaintiff’s claims 

to move forward, holding that the rape fell within a general field of 

danger that should have been anticipated: “that the darkened room 

under the bleachers might be utilized during periods of unsupervised 

play for acts of indecency between school boys and girls.” Id. at 322. 

In short, a school district, like any employer, cannot be 

vicariously liable for criminal conduct because it falls outside the 

scope of employment. It may be liable for such conduct only if it was 

negligent and the conduct was within the general zone of danger. 

3. School district liability for intentional sexual abuse 
did not change in 1985, when the Legislature 
amended RCW 49.60.215 to add “sex” as a 
protected class. 

This Court presumes that when the Legislature amended 

RCW 49.60.215 in 1985 to add sex as a protected class, it knew the 

law in the area in which it was legislating. Wynn v. Earin, 163 Wn.2d 

361, 371, 181 P.3d 806 (2008). This Court presumes too that the 

Legislature did not intend to change the law absent express intent to 
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do so. Wynn, 163 Wn.2d at 371. There is virtually no discussion in 

the legislative history for the 1985 Amendment, and none remotely 

suggesting that the Legislature was adding “sex” to change the law 

on sexual abuse of children in schools.4 

Plaintiffs claim that in enacting RCW 49.60.215, the 

Legislature was aware of McLeod and its progeny, “yet it imposed 

direct liability anyway.” OB 12 n.1 (citing LAWS OF 1957, ch. 37, §§ 4, 

14). Plaintiffs miss the relevant time frame, which is not when RCW 

49.60.215 was enacted in 1957, but when it was amended to add 

“sex” as a protected class in 1985. Again, there is nothing in the 1985 

Amendments suggesting that adding “sex” to § .215 had anything to 

do with intentional sexual assault of children in schools. 

Plaintiffs also ignore half the law, suggesting that since the 

Legislature imposed strict liability after McLeod, it necessary 

intended to create strict liability for schools – in direct conflict with 

RCW 4.08.120. OB 12 n.1. This Court presumes the opposite: that 

the Legislature does not change existing law without stating its intent 

 
4 The same is true for the 1971 Amendments adding “sex” to RCW 
49.60.180. LAWS OF 1971, H.B. 594, ch. 81, § 3. The Legislative history 
makes clear that the focus was women over the age of 18 receiving equal 
treatment in the workplace. LAWS OF 1971, H.B. 594, ch. 81, Legislative 
History (attached as App. B). 
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to do so. Wynn, 163 Wn.2d at 371. The common law is that school 

districts are immune from suit. Briscoe, 32 Wn.2d at 360-61. The 

Legislature changed that well over 100 years ago, making school 

districts liable for their negligent acts and omissions. Rhea, 39 Wn. 

App. at 559. This Court cannot construe § .215 in derogation of the 

common law or RCW 4.08.120, where the legislative history is silent 

regarding the considerable common and statutory law governing 

school district liability. 

4. Nor did it change when this Court decided Fell. 

After this Court’s 1996 Fell decision establishing the elements 

for proving discrimination in a place of public accommodation, this 

Court and the appellate courts continued to use McLeod’s 

foreseeability rubric for sexual misconduct in schools and similar 

settings. 128 Wn.2d at 637. Within a year after deciding Fell, this 

Court considered an employer’s duty to protect an incapacitated 

adult in an adult group home. Niece, 131 Wn.2d at 48. After an 

extensive discussion, this Court held that “neither current 

Washington case law nor considerations of public policy favor the 

imposition of respondeat superior or strict liability for an employee’s 

intentional sexual misconduct.” C.J.C., 138 Wn.2d at 719 

(addressing Niece, 131 Wn.2d at 55). That is, less than one year 

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=e925eee5-be95-407d-96a6-4095b3b80ff1&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S3J-VT10-003F-W0BT-00000-00&pdpinpoint=PAGE_48_3471&pdcontentcomponentid=10840&pddoctitle=Niece+v.+Elmview+Grp.+Home%2C+131+Wn.2d+39%2C+48%2C+929+P.2d+420+(1997)&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=7599k&prid=91e6c53c-7b92-4c56-b5d9-e23f42b4765d
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after deciding Fell, this Court rejected strict liability where, as here, 

the issue is an employee’s intentional sexual misconduct. 

This Court explained that Niece’s “total inability to take care 

of herself,” and defendant’s responsibility for her well-being, gave 

rise to a duty to protect from a “universe of possible harms” as 

“limited only by the concept of foreseeability.” Niece, 131 Wn.2d at 

50. This Court held that the sexual assault was not legally 

unforeseeable because the possibility of assault was in the general 

field of danger given “prior sexual assaults at Elmview, the earlier 

policy against unsupervised contact with residents, the opinion of 

Niece’s expert that such unsupervised contact is unwise, 

and Legislative recognition of the problem of sexual abuse in 

residential care facilities … .” 131 Wn.2d at 50-51. 

In Scott v. Blanchet High Sch., the appellate court 

considered claims for negligent hiring and supervision, negligent 

“supervision” of a student, and respondeat superior arising out of an 

alleged sexual relationship between a high school student and her 

teacher. 50 Wn. App. 37, 38-39, 747 P.2d 1124 (1987). The appellate 

court applied the test for negligent hiring and retention of an 

employee this Court later adopted in Anderson, 191 Wn.2d at 356. 

Scott, 50 Wn. App. at 43. As to the duty to supervise the student, the 
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court found the plaintiffs’ claims too attenuated under McLeod, 

where they did not assert sexual contact at the school, during school 

hours, or within the school’s knowledge. 50 Wn. App. at 44-45. In 

other words, this Court used a knew-or-had-reason-to-know 

standard. Id. 

Similarly, in Peck, the parents of a 16-year-old high school 

student brought claims for negligent hiring, retention, and 

supervision of the teacher, and negligent supervision of the student, 

where a teacher and student engaged in sexual activity on school 

property. 65 Wn. App. at 287. There, the court noted that from the 

school district’s “power to control” students arises “the responsibility 

of reasonable supervision,” but that such responsibility is limited by 

the concept of foreseeability. 65 Wn. App. at 292-94. As to both 

negligent supervision claims, the court found that the district had no 

reason to foresee that the teacher presented a danger to students, 

affirming the trial court’s summary judgment ruling for defendants. Id 

at 294. 

In J.N. v. Bellingham Sch. Dist. No. 501, the appellate court 

applied the McLeod field-of-danger test where one student sexually 

assaulted another at recess. 74 Wn. App. 49, 58-59, 871 P.2d 1106 

(1994). Noting that whether a defendant should anticipate the field of 
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danger is generally a jury question, the court reversed summary 

judgment for the defendant, holding that the perpetrator’s behavioral 

problems and antisocial behavior created a field of danger in which 

sexual assault may be foreseeable. J.N., 74 Wn. App. at 57-60. 

This Court later analyzed a teacher’s sexual abuse of a 13-

year-old student in the context of negligence, answering “no” to the 

certified question whether the student could have contributory fault 

assessed against her under the tort reform act. Christiansen v. 

Royal Sch. Dist. No. 160, 156 Wn.2d 62, 64-65, 124 P.3d 283 

(2005). There, this Court reiterated McLeod’s holding that a school 

district’s duty to protect its students applies to “‘reasonably 

anticipated dangers.’” Christiansen, 156 Wn.2d at 70 (quoting 

Niece, 131 Wn.2d at 44 (citing McLeod, 42 Wn.2d at 320)). 

Two-and-one-half years before deciding Floeting, this Court 

again applied the McLeod field-of-danger test, asking whether it 

encompassed sexual assault occurring outside a district’s direct 

custody. N.L. v. Bethel Sch. Dist., 186 Wn.2d 422, 430-32, 378 P.3d 

162 (2016). There, a student was raped by an older student in his 

home after the two skipped after-school track practice and left 

campus together. N.L., 186 Wn.2d at 435-36. This Court held that 

whether the district could be liable presented a factual question for 



20 

the jury, where the location of the injury was not determinative. 186 

Wn.2d at 436. Applying McLeod, this Court rejected the district’s 

alternative argument that it could not, as a matter of law, foresee 

criminal conduct. Id. at 436 (citing McLeod, 42 Wn.2d at 321). 

The following year, this Court again applied a foreseeability 

test to determine school district liability for negligent hiring, retention, 

and supervision. Anderson, 191 Wn.2d at 352, 365. There, a high 

school student and her boyfriend were killed in a one-car accident 

after consuming alcohol provided by the high school basketball 

coach at his home. 191 Wn.2d at 348-49. The student’s estate 

brought claims against the district based on negligent hiring, training, 

and supervision. Id. at 352. This Court affirmed the order dismissing 

those claims on summary judgment, holding both that: (1) it was not 

foreseeable that the coach would provide a student alcohol at an off-

campus party, causing her death; and (2) the district was not 

vicariously liable for actions so far outside the scope of the coach’s 

employment. Id at 372-74. 

In sum, since at least 1869, school districts may be liable for 

their tortious acts and omissions. Since at least 1953, school districts 

may be liable for sexual abuse in schools, but only if the abuse was 

within the field of danger that should have been anticipated. That did 
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not change in 1985, when the Legislature added sex as a protected 

class in RCW 49.60.215, and it did not change in 1996, when this 

Court decided Fell. 

In short, the answer to the first certified question is that a 

school district, like any employer, may not be strictly liable for an 

employee’s intentional criminal conduct. School districts may be 

liable for criminal sexual abuse of children only if the district was 

negligent and the conduct was foreseeable. 

C. Plaintiffs reliance on Floeting is misplaced. 

This Court did not inferentially reverse these many cases in 

Floeting, which involves dramatically different facts. It should not 

now apply Floeting to impose strict liability here, where doing so 

would not only conflict with these cases, but also with RCW 4.08.120 

imposing tort liability on schools. 

In Floeting, the plaintiff was an adult male who alleged he 

was sexually harassed by an adult female employed by Group 

Health, during his regular medical appointments. 192 Wn.2d at 851. 

That scenario likely reflects what the Legislature was anticipating 

when it amended RCW 49.60.215 in 1985, to add “sex” as a 

protected class. LAWS OF 1985, E.S.B. 4259, ch. 203. But here, the 

targets of Shafer’s conduct are children – both male and female. And 
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his conduct is plainly criminal. Again, there is no indication that this 

is what the Legislative anticipated when it adopted or amended § 

.215, nor is it what this Court addressed in Floeting. 

These differences matter. If school districts are held strictly 

liable for criminal sexual abuse by their employees, they likely will 

not find an insurer who is willing to underwrite that risk. See BRUCE 

H. WINKELMAN, COVERAGE AND LIABILITY ISSUES IN SEXUAL 

MISCONDUCT CLAIMS (Gregory L. Armour ed.) (5th ed. 2010). 

Plaintiffs nonetheless argue that this Court already held in 

Floeting that all “persons” – including school districts – are directly 

liable. OB 10-12. Of course, Floeting did not involve a school district, 

nor did it involve the criminal sexual abuse of a young child. And this 

Court did not, in Floeting, address the many cases imposing liability 

against a school for an employee’s sexual abuse of a child only when 

the acts were foreseeable. Nor was the Court confronted with a 

controlling statute imposing liability in tort. RCW 4.08.120. Floeting 

is inapposite. 

Floeting does, as Plaintiffs argue, hold that RCW 49.60.215 

imposes strict liability, such that principles of vicarious liability and 

foreseeability are irrelevant. 192 Wn.2d at 856. Much like the 

plaintiffs in Peck, Plaintiffs here did not assert vicarious liability, a 
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likely admission that “sexual conduct was not within the scope of … 

employment.” 65 Wn. App. at 287; ER 30-32. As far as foreseeability, 

Floeting does not address, much less reverse, Briscoe and its 

progeny – or the controlling statute, RCW 4.08.120 – under which “a 

school district [is] liable for the tortious acts or omissions of its 

officers, agents or servants, according to the normal rules of tort law.” 

Briscoe, 32 Wn.2d at 361. Nor does it address Scott or Peck, supra 

(applying McLeod’s field-of-danger test to a teacher’s sexual assault 

of a student); Niece, supra, (applying McLeod’s field-of-danger test 

to a nurse’s sexual assault of a vulnerable adult in a group home); or 

C.J.C., supra (church’s duty to protect altar boy based in negligence; 

knew-or-should-have-known standard). 

Plaintiffs ignore Briscoe, Scott, and Peck, arguing only that 

Floeting “necessarily rejected the District’s argument that such 

cases [referring to C.J.C. and Niece] preclude employer direct 

liability under RCW 4[9].60.215.” OB 11-12 n.1. Floeting does not 

address these cases, likely because C.J.C. and Niece are not WLAD 

cases, so do not speak to the meaning of RCW 49.60.215. 

But in any event, the question is no longer whether RCW 

49.60.215 imposes strict liability, but whether Floeting’s holding that 

§ .215 imposes strict liability for discrimination in places of public 
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accommodation subjects a school district to strict liability for criminal 

sexual abuse of a child on a school bus. Under the many cases 

addressed above, the answer to that question is no. Floeting did not 

sub silentio overrule those many cases. Lunsford v. Saberhagen 

Holdings, Inc., 166 Wn.2d 264, 280, 208 P.3d 1092 (2009) (“later 

holding overrules a prior holding sub silentio [only] when it directly 

contradicts the earlier rule of law”). 

Plaintiffs claim, also in footnote one, that strict liability under 

RCW 49.60.215 is consistent with Niece. OB 12 n.1. But in Niece, 

this Court declined to adopt a “‘nondelegable duty’ theory of vicarious 

liability, holding that doing so “would impose essentially strict liability 

for an employee’s intentional or criminal conduct.” 131 Wn.2d at 42. 

This Court reasoned that “such a major change in Washington 

employer liability” required legislative action. Id. The same is true 

here: taking school districts from immunity to tort liability took 

legislative action, and taking school districts from tort liability to strict 

liability would require legislative action. 

But the Legislature has not seen fit to amend RCW 4.08.120, 

imposing liability on school districts arising from their acts and 

omissions. Briscoe, 32 Wn.2d at 360-61; Rhea, 39 Wn. App. at 559. 

Indeed, that has been the law since the Legislature enacted the 

https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=7b7416fb-b15c-45e9-9fd7-41c7aeb40b09&pdteaserkey=h1&pditab=allpods&ecomp=y74Lk&earg=sr1&prid=f8e0cb73-2061-47eb-a327-8ec5d27d629e
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=7b7416fb-b15c-45e9-9fd7-41c7aeb40b09&pdteaserkey=h1&pditab=allpods&ecomp=y74Lk&earg=sr1&prid=f8e0cb73-2061-47eb-a327-8ec5d27d629e
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statute, ending school district immunity. Id. Imposing strict liability on 

school districts through RCW 49.60.215 directly contradicts RCW 

4.08.120. This Court should again defer to the Legislature to make 

“such a major change in Washington employer liability.” Niece, 131 

Wn.2d at 42. 

Finally on this point, Plaintiffs argue that this Court should not 

create an “exception” to RCW 49.60.215 for school districts, 

especially where schools are “educational institutions” included in 

places of public accommodation. OB 13-15; RCW 49.60.040(2). But 

the “exception” exists in RCW 4.08.120, and in the considerable line 

of cases subjecting school districts to liability in tort, and imposing 

liability for sexual assault only when it is foreseeable. Again, this 

Court should not construe § .215 to conflict with RCW 4.08.120. Nor 

should this Court abandon Briscoe, McLeod, or their progeny. 

 “The principle of stare decisis “‘requires a clear showing that 

an established rule is incorrect and harmful before it is abandoned.”’” 

City of Federal Way v. Koenig, 167 Wn.2d 341, 346, 217 P.3d 1172 

(2009) (quoting Riehl v. Foodmaker, Inc., 152 Wn.2d 138, 147, 94 

P.3d 930 (2004) (quoting In re Rights to Waters of Stranger Creek, 

77 Wn.2d 649, 653, 466 P.2d 508 (1970))). This respect for 

precedent “‘promotes the evenhanded, predictable, and consistent 

https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=bb2596e4-3e0e-4cbd-99f6-182ae308c3f4&pdteaserkey=h1&pditab=allpods&ecomp=y74Lk&earg=sr6&prid=ad514a5f-fd76-4e37-9397-b7fed0c15d28
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=bb2596e4-3e0e-4cbd-99f6-182ae308c3f4&pdteaserkey=h1&pditab=allpods&ecomp=y74Lk&earg=sr6&prid=ad514a5f-fd76-4e37-9397-b7fed0c15d28
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=bb2596e4-3e0e-4cbd-99f6-182ae308c3f4&pdteaserkey=h1&pditab=allpods&ecomp=y74Lk&earg=sr6&prid=ad514a5f-fd76-4e37-9397-b7fed0c15d28
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development of legal principles, fosters reliance on judicial decisions, 

and contributes to the actual and perceived integrity of the judicial 

process.’” Koenig, 167 Wn.2d at 347 (quoting Payne v. Tennessee, 

501 U.S. 808, 827, 111 S. Ct. 2597, 115 L. Ed. 2d 720 (1991)). For 

decades, Briscoe, McLeod, and their progeny, have provided a 

sound framework for deciding cases regarding sexual abuse of 

children in schools. School districts have the right to know and rely 

on these rules governing their conduct. State ex rel. Wash. State 

Fin. Comm. v. Martin, 62 Wn.2d 645, 665, 384 P.2d 833 (1963). 

And Plaintiffs do not even suggest that Briscoe, McLeod, or their 

progeny are “incorrect and harmful.” Koenig, 167 Wn.2d at 348.  

Floeting did not abandon these many cases and this Court 

should state that it does not abandon these many cases. Rather, this 

Court should reject Plaintiffs’ effort to turn its tort claim into a strict 

liability WLAD claim, holding that this matter is governed by RCW 

4.08.120, Briscoe, McLeod, and their progeny.5 

 
5 Plaintiffs cannot have both tort claims and WLAD strict liability claims for 
exactly the same conduct. If school districts are strictly liable for intentional 
criminal conduct, then they have lost their statutory and common law 
protections. Under strict liability, tort is superfluous. 

https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=bb2596e4-3e0e-4cbd-99f6-182ae308c3f4&pdteaserkey=h1&pditab=allpods&ecomp=y74Lk&earg=sr6&prid=ad514a5f-fd76-4e37-9397-b7fed0c15d28
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=bb2596e4-3e0e-4cbd-99f6-182ae308c3f4&pdteaserkey=h1&pditab=allpods&ecomp=y74Lk&earg=sr6&prid=ad514a5f-fd76-4e37-9397-b7fed0c15d28
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D. The District’s liability for criminal sexual abuse of 
children should continue to be governed by McLeod and 
its progeny, not the WLAD. 

The second certified question assumes that a school district 

may be strictly liable for an employee’s or agent’s discriminatory acts, 

and asks whether WLAD discrimination “encompasses intentional 

sexual misconduct including physical abuse and assault?” ER 262. 

The answer is no, at least insofar as the victims of the physical abuse 

and assault are children. Even if a school district could be strictly 

liable in direct conflict with RCW 4.08.120, criminal sexual abuse of 

children is not the type of conduct the WLAD seeks to redress. 

WLAD’s purpose is to eliminate and prevent discrimination in 

places of employment and public accommodation. RCW 49.60.010. 

While it is unlawful for an employer to discriminate based on “age,” 

that refers to discrimination against people over 40. RCW 49.60.705, 

49.44.090. That is, it does not protect children. 

The public accommodation statute, RCW 49.60.215, does not 

include age or children among its protected classes. Plaintiffs have 

never identified anything in § .215 indicating an intent to eliminate 

and prevent criminal sexual abuse of children. Nothing in the 

legislative history supports plaintiffs’ claim. Indeed the complete 

absence of Legislative history on this score belies Plaintiffs’ claims. 
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That Shafer sexually assaulted boys and girls demonstrates further 

why this is not a WLAD case, where the class at issues is not sex, 

but age. Supra, Argument § A. 

Plaintiffs argue that sexual harassment, a form of sex 

discrimination, includes sexual assault, where assault is essentially 

a more severe form of harassment, making someone feel 

“unwelcome” in a place of public accommodation. OB 16-17. They 

compare this case to Glasgow, in which the WLAD claim for 

workplace sex discrimination included allegations of unwanted 

sexual contact, such as grabbing the plaintiffs’ breasts and buttocks; 

and to Perry v. Costco Wholesale Inc., in which the WLAD claim 

for workplace sex discrimination included allegations of indecent 

exposure. OB 18-20; Glasgow, 103 Wn.2d at 402-03; Perry, 123 

Wn. App. 783, 789, 98 P.3d 1264 (2004). 

The District does not dispute that physical assault or abuse 

could give rise to a claim under RCW 49.60.215 if a plaintiff can 

satisfy the Fell factors, showing (among other things) that their 

protected status was a substantial factor causing the abuse. 128 

Wn.2d at 637. But what the cases Plaintiffs rely on have in common 

is that the victims were women – a protected class – who were being 

harassed on the basis of their sex. That is not the case here. 
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Simply stated, under RCW 4.08.120, Briscoe, McLeod and 

their progeny, there are many avenues of redress here. The WLAD 

is not one of them. 

CONCLUSION 

This Court should answer the first certified question as 

follows: the WLAD does not impose strict liability for intentional 

criminal conduct. Alternatively, this Court should state that school 

districts may not be strictly liable. This Court should answer the 

second certified question as follows: WLAD discrimination does not 

encompasses intentional sexual abuse of children. 

 

RESPECTFULLY SUBMITTED this 29th day of October 2019. 

MASTERS LAW GROUP, P.L.L.C. 
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ken@appeal-law.com 
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STATE CAPITOL, OLYMPIA 1-41'.!. FOURTH AVi::NUE B~H.,OJNG 
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464-6500 
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MRS. WINIFRED M, DUNCAN 

FRED T. HALEY 

ERNEST B. LUCE.RO 

KENNETH WE.BSi~R 

· • ALFRED E. COWLES 

EX:ECUTlVE Sl:.CRE'rARY 

U2 SOUTH FOURTH AV£ .• RM, 7 

PASCO. WASHINGTON 99301 

547-8321 

W.E..A. BUILDING 

319 7TH AVE: E. 

w ASHINGTON STATE BOARD AG.A.INST 

DISCRTMINATION 

715 OLD NAT:IONAl. BANK EIU?LDING 

SPOKANE:. WASHINGTON 99201 

MA 4-327;, 

OLYMPIA. WASHINGTON 98501 

753-6771 
December 3, 1970 PUSLtC Sii;RV!CE BUU .. O!NG 

ROOM 301 

The Honorable Daniel J. Evans 
Governor 
State of Washington 
State Capitol 
Olympia, Washington 

Attention: Wallace Spencer 

Re: Proposed legislation 

Dear Sir: 

TACOMA. WASHINGTON 9B-40$ 

FIJ 3-3051 

LAfl:SON SUJLDTNG. SUITE :30f-202 

5EC:0Nl;) AND YAKIMA STREET 

YAKIMA, WASHINGTON 96901 

CH 8-3910 

Enclosed are copies of the two departmental re
quest bills which the Washington State Board Against 
Discrimination wishes to have submitted to the 1971 
legislature. _The Board has directed me to ask that 
you include both bills in your executive request pack
age. Both bills are already familiar to you and have 
been supported by your office in the past. 

.. The longer bill, entitled "An Act Relating to. 
Civil Rightsn is the Board's housekeeping bill, which 
has been before the legislature in one form or another. 
·for several sessions. In 1969 it was included in your 
bill to consolidate the Board Against Discrimination, 
Planning and Community Affairs and other agencies, and 
was passed by the House. The only substantial change 
is the new section we have added bringing ethnic dis
crimination against businessmen within the protection 
of the law. The bill is long, not because.it is com
plicated, but because changing the name of the agency 

·requires a.mending almost every section of the law a
gainst discrimination. In the enclosed explanation by 
our legal counsel, all changes made by th~ bill are set 
out and discussed. 

The other bill is 
which was passed by the 
two changes: 

/ 

your cop.tracts compliance bill 
House in 1970 (RB 239), but with 
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The Honorable Daniel J. Evans 
December 3, 1970 
Page Two 

6 

(1) The present bill includes cont~acts for goods 
and services as well as construction. Sec. 1. (a). 
This was the original form of HB 239, but the goods and 
services part got lost in the legislative process some~ 
where. 

. (2) The provisions for pre-award evaluation of 
bidders (Sec. 3(1), page 3, lines 1-6), which was also 
in the original FIB 239 but was taken out before it 
passed the House, has been.restored. There were ques
tions as to whether this was practical a year ago, but 
we will now be able to show that the technique is working 

· successfully for King County and for federal agencies~ 

Technical questions concerning the bills should 
be addressed to Morton M. Tytler.as one of the Board's 
other assistant attorneys general at 753-6770. 

AEC/jc 

/ .. 

Very truly yours, 

ct £.e-~ 
~ . . . 

Alfred E .. Cowles 
Executive Secretary 
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DATE 
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MEMORANDUM 

Dick Hemstad. Lega1 Assistant to the Governor 

Buzz Jackson, Administrative Assistant, WSBAD 

January 18, 1971 

Sex Discrimination Material 

As you requested, I am submitting the Sex Discrimination 
package to you for your information and retention. 

If you need further assistance or clarification, please 
do not hesitate to call upon us. 

BJ: 1j 

Enc. 

1411 FOURTH AVENUE BU ILO ING 

SEATTLE, WASHINGTON 98[01 

MU 2-4594 
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A. NEEDS OR PROBLEMS 

I. The Washington State Board Against Discrimination is chartered for the public welfare, health and peace of the people of the 
State of Washington. More specifically, the Board was created and continues to work toward the elimination and prevention o 
discrimination in employment, places of public accommodation or amusement and real property..,because of race, creed, color, 
national origin,age or sex. 

II. The clientele group served by this division is the general population of the State of Washi~~ton. It is well known that dis 
crimination because of the sex of a particu1ar person 1s pervasive. Role patterns of males and females and the accepted, 
unchallenged traditions are continually undergoing changes with respect to the capability of a female (or male) in employ
ment situations that have been previously reserved for members of 1ike or iimilar sex. The occurrence of discrimination 
because of sex is widespread. The problem is escalating at a rapid rate and is aggressively being brought to the atte~tio1 
of the public through the Women 1 s Liberation Movement. 

B. NEEDS OF CLI ENTELE GROUP ~~~-~----~· .,...._........ 

If we are to reverse the long established, exclusionary practices of the past, with constructive and aggressive efforts, availa 
ble resources must be vigorously utilized to eliminate, .or at least significantly reduce, sex discrimination for the benefit o1 
all citizens of the State of Washington. Freedom to pursue a position or occupation of an individual 1 s choice, regardless of 
sex, must be protected. 

C. AGENCY PROGRAM GOALS 
_ • .,.__,....,, __ ~-+ 

To accomplish the main objective of e1iminating or significantly reducing d·iscr·iminatory practices based on sex in the State o~ 
Washington, the following goals are submitted as being realistic and obtainable: 

I. 

2. 
3. 

4. 

5. 
6. 

Receive all complaints filed with the Board alleging unfair treatment based on sax and process them as expeditiously as 
feasible. 
Develop aggressive training and educational programs informing the public of the Law Against Sex Discrimination. 
Work with the Board's Advisory Councils, other human relations groups, major company employers, state and local government, 
agencies, etc., appraising them of and assisting them in understanding the interpretation of the Law for their information 
and protection. 
Perform research functions required to evaluate the scope of the problem in the State of Washington and provide recommenda 
tions and assign priorities designed to correct and/or revise the Agency Goal and Objectives as listed. 
Reorganize the Board 1 s staff, forming a Sex Discrimination Division. 
Hire a professional staff to handle the investigative and enforcement mandate of the Law. These indivuduals would be 
trained as required and be under the direct supervision of a Fie1d Representa0ve III. 
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PAST Bl ENNIUM CURRl:NT 81ENNIUM ENSUING BIENNIUM CBA us· __ ,-------____.._ 
~.,..--...-.--,----.----'--~ 

OBJECTS ACTUAL ACTUAL ACTUAL ESTIMATED PROPOSED PROPOSED PROPOSED 
1 ST YEAR 2ND YEAR 1ST YEAR 2ND YEAR 1ST YEAR 2ND YEAR 1ST YEAR 

I-

1. 02 Contract Personal Services -0·· ·-00-
2. ~--~~ 
3. ..! 
4. 03 Other Contractual Services I 

I 
I 

5. Laroer Office S~ace l 
---

6. Yakima 600 600 
7. Tacoma 600 600 
8. Seattle l ,000 1 ,000 - T e-1~eiho n_e -·-(incl u d1 ng ins ta 11 at ion) ·- -· -~ ---~~~--c--

l :ooo 1 ,boo - -
9. - TOTAL 03 3 __ ,200~= _ 3,200 _ -- ----··--·-

l 0. ----~------·- ~--- --c-·------ --•~u-~-• ----~----
1 1. 

-· (instate) --·- _ ~385-·-~ _ _______.....-~~--------------
12. 04 Travel ~J_ 3 8 5 ·--- -~-~---·----~ 
13. 

·- -----
14. 

15. 05 Suppltes and Materials 1,000 l )000 --- --t--~--------~ 
16. ---~-------------·-- ----- - ----·-----~-. 
17. ---- ----------___ ________. ______ - --- -----~------
18, 06 EguiQrnent _______ ~---~--- - ··------------- -· •---
19. 7 Des~~9nd Chairs ($350 eq~1 ~ 2,450 

l Secretarial Desk and Chair ($}QQ) -,------"--~--- . 300 -~----~----- ---·-~---
20. 

l T~gewriter ($250) 2scf -- ---~----~ 
2L ~. 

,; "" r, _n_- -
22. TOTAL 06 ...., ,vvv -- -~ 
23. 

f---------

24. 

25. 07 Retirement a~d Benefits l Q.134? 10,766 
26. 

---· ·-----
'J.7. 

-~-----
31 ) 927 2~351 28. -~_TOTALS -- ---·· 

. 29. . 
----- -- --~--- ---~--------•----

30. 
-------·-·-c--· ··-~--~-- --~ -~-~~~~-,----·--~---- ---

31. 
~ ·- - ---~ r------~--------~--------------- ______ ,. i--,.--,----~--------~--------- i---------------------

32. --------~__...._-·- ----------•-··------~ -______.--._____......._.-·----~~~-- ............... -,---,,------L--__ ·--"·----~---- ··---- ~----------
33. 

---- -- ------~-------------~-~-~-----~-~ ------------ --------- ~--- --------~------•- -------------~ --
34. 

'---- ........... ------- --------~-------~ ------------~----~----------· ---·-- ---~----~~-----------,------------------ --·- --~------~- ------~ ~-~---~-~-·- --~----· ------------ --~-------·---· . 

35. . I 
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37. 
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.. ~--
PAST Bl ENNIUM CURRENT BIENNIUM ENSUING BIENNIUM CBA USE 0' 

Code, ITEM ACTUAl ACTUAl ACTUAl ESTIMATED PROPOSED PROPOSED PROPOSED 
!ST YEAR 2ND YEAR 1ST YEAR 2ND YEAR 1ST YEAR 2ND YEAR 1 ST YEAR 

Man Years 

Average Mon-Year Cost 

EXPENDITURE DETAIL 

01 Salades and Wages 54,618 56,694 
02 Contract Personal Services -0- -0-
03 Olher Contraclual Services 3,200 3,200 
04 Travel 14 385 14 ._385 --
05 Suppli'es and Maleriols l .000 -~_Ll)00 -~ -- ---
06 Equipment 3 __ ,__Q_QO -n-
07 Retirement ond Benefils 10,342 ______ lO, 766 
08 Contributions, Grants, Sub5idios ------- -f-. 

·- --,----~·------- ------· 

"---
Annuol Total 86__) 545 _ _8_6,_~0A 5 
Biennium Total l7.2+59n ---

Ch,rnge from Preceding Biennium, Amount -0.=------ . --- ---- -----
Percenl 

·-··· -~-----~~~-•O,.,,. -------~-- -~~ .... -------~· _,..,,..__--·-- -,_.,.,._...,._,. _____ L_._,_._.,.,. ___,,_,...,_..__..,, ____ ------~.,__,....,._-.....,..,,...,_,.,.,,,,._,,,_~ 

SO LI RCE OF f·UN DS 
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--
--

-
~·- -- ~ f--------------------

------.-----~----------- ----· 
' -----~-~~- -~--- ----·- -· ---------

...... -..........,..-~---~ _ ______.... ______ --- ...,.......,.---•------•---•~H ------------ ----- -- __ ___......_ 

------· -------- --~--·-- ---- --- ~---·----- --- ~--~-~~ ............. ------
---·- -- ---~,-•·--··-------------~-~··- ~-·-------·-----'----- -- ----~--·-·~-·--~~ -~--~----------~~--~ -·--- ---~-~---~ 

-- ••--~""•-~~-•-~---------- ~••-•n-- ---- ----------~ -----~~ -·------------------------- ---- ~ --~-·---- ---~---------~-·-- ~- n•---~•-----~••----••~n--- . ·~-----~--~~~---·----,. 
Annual Total 
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Annval 

Rote Actual 
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,------·---+----· 

PROGRAM 010 

(41 (5) 161 

CURRENT BIENNIUM 

y\CiUAl 
2ND YEAR 

-~----------.1.--------E_N_su_i_NG BIENNIUM 

~~?:P~Es.!~ I ~~ip$~!~ 
Groos 

Ill 

PROPOSED 
1ST YEAR 

CSA L 

Moo 
Year• 

Mon Amount Mon I Amount 
Gron 
Man 

Years 
Amount 

Gross 
Mon 
Yeo rs 

Amount 
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Year, 

Amount 

Yeorl Yearl 
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OFFICE OF THE GOVERNOR 

DEPAR'fNENTAL REQUEST CHECK SHEET 

Department Board Agai~~t Discrimination CR Number 

Short Title Revision of BAD Law 

Date Received By Office 12/7/70 

CLEAR..~'\ICES: 
Substantive: 

Jim Dolliver: 
✓nick Hemstad: ------------------Glenn Poschall: --------Tom Gardner 

REMARKS: 

Legal; 

Dick 
Office: 

:ff£_ C ' 

Hemstad: L,~ 

Wally Spencer: df"~----

May be executive request, but we should run it through the departmental check 
route anyway. 
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1 AN ACT R€lating to civil rights; amending section 1, chapter 183, 

2· 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Laws of 1949 as last amended by sect~on 1, chapter 167, Laws 

of 1969 ex. sess. and RCW ~9.60.010; amending section 12, 

chapter 183, Laws of 1949 as amended by section 2, chapter 37, 

Laws of 1957 ~nd RCw 49.60.020; amending section 3, chaptBr 

183, Laws of 1949 as last amended by section 3, chapter 167, 

Laws of 1969 ex. sess. and RCW 49.60.040; amendirig section 2, 

chapter 270, Laws of 1955 as amended by section 5, chapter 37, 

Laws of 1957 and ecw 49:60.050; amending - section 3, chapter 

270, Laws of 1955 and RCW 49.60.060; amending section 4, 

chapter 270, Laws of 195S and RCW 49~60.070; amending section 

5, chapter 270, La~s of 1955 and RCW 49.60.080; amending 

section 6, chapter 270, Laws of 1955 as amended by section 6, 

chapter 37, Laws of 1957 and RCW 4Q.60.090; amending section 

7, chapter 270, Laws of 1955 and RCW 49.60.100; amending 

section 5, chapter 183, Laws of 19!+9 and_ RCW 49 .. 60.110; 

amending section 8, chapter 270r Laws of 1955 as amended by 

section 7, chapter 37, Laws of 1957 and RCW 49.60.120; 

amending section 9, chapter 270, Laws ·of 1955 and RCY 

49.60.130; amending section 10, c~aptcr 270, Laws of 1955 and 

BCW 49.60.140; amendinq section 11, chapter 270, Laws of 1955 

and qcw 49.60.150; amending section 12, chapter 270, Lffws of 

1955 and RCW 49.60.160; amending section 13, chapter 270, Laws 

of 1955 and RCW 49.60.170; amending section 1, chapter ~8, 

Laws of· 1959 and RCW 49.60.175; amending section 9, chapter 

37, Laws of 1957 as amended by section. 1, chapter 100, Laws of 

1961 and RCW 49.60.180; amenJing section_10,·chaptcr 37, Laws 

-1-
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of 1957 as amend8d by section 2, chapter 100, Laws of 1961 and 

RCW 49.60.190; amending section 11, chapter 37, Laws of 1957 

as amended by section 3, chapter 100, Laws of 1961 and RCW 

49.60.200; amending section 12, chapter 37, Laws of 1957 and 

RCW 49.60.210; amending section 7, chapter 167, Laws of 1969 

ex. sess. arrd RCW 49.60.225; amending section B, chapter: 167, 

Laws of 1969 ex. sess._ and RCw 49.60~226: amending section 15, 

chapter 270, La~s of 1955 as amended by section 16, chapter 

37, LaYs of 1957 and BCW 49.60.230; amenning section 16, 

chapter 270, Laws of 1955 as amended by section 17, chapter 

37, Laws of 1957 and RCR 49.60.2~0; amending section 17, 

chapter 270, Laws of 1955 as amended by section 18, chapter 

37, Laws of 1957 and RCW 49.60.250; amending section 19, 

chapter 37, Laws of 1957 and RCW 49.60.255; amending section 

21, chapter 37, Laws of 1957 and RCW ug.60.260; amending 

section 22, chapter 37, Laws of 1957 and RCW 49.60.270; 

amending section 24, chapter. 37, Laws of 1957 and BCW 

49.60.290; amending section 10, chapter 183, Laws of 1949 as 

last amended by section 4, chapter 100, Laws of 1961 and. RCW 

49.60.310; amending section 11, chapter 183, Laws of 1949 and 

RCW 49.60.320; amending section 43.01.100, chapter A, Laws of 

1965 and RCW UJ.01.100; adding new sections to chapter 49.60 

BCW; and repealing section 25, chapter 37, Laws of 1957 and 

24 BCH 49.60.300. 

25 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

26 Section 1. Section 1# chapter 183, Laws of 1q49 as last 

18 

18 

19 

19 

20 

21 

21 

22 

22 

23 

24 

24 

25 

25 

26 

26 

27 

27 

28 

29 

29 

30 

30 

31 

32 

33 

27 amended by section 1, chapter 167, Laws of 1969 ex. sess. and RCW 34 

28 49.60.J10 are each amended to read as follows: 

29 This chapter shall be known as the 

34 

35 

31 powei of the state for tho protection of the public welfare, healthL 36 
. 

32 and peace of the people of this state, and in fulfillment of the 37 

33 provisions of the Constitution of this state concerning civil rights. 38 

-2-
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1 The legislature hereby fini~ and declares that practices of 

2 discrimination against any of its inhabitants because of race, creed, 

3 colorr or national origin are a matter of state concern, that such 

4 discrimination threatens not only the rights and proper privileges of 

5 its inhabitants but.menaces the institutions and foundation of a free 

6 democratic state- A state agency is herein created with powers with 

7 respect to elimination and prevention of discrimination in 

8 employment 1 in places of public resort, acco~odation or amusementr 

9 and in real proper\y transactions because of race, creed. color, or 

38 

39 

40 

40 " 

41 

42 

42 

43 

44 

10 national origin; and th2 {{boartl)} commission established hereunder 44 

11 

12 

13 

14 

15 

16 

11 

18 

19 

is hereby given general jurisdiction and power for such purposes. 

Sec. 2. Section 12, chapter 183, Laws of 19U~ as amended by 

section 2, chapter 37 1 Laws of 1957 and RCW 49.60.020 are each 

amended to read as follows: 

The provisions of this chapter shall be. construed liberally 

for the accomplishment of the purposes thereof. Nothing contained in 

this chapter shall be deemed to repeal any of the provisions of any 

other law of this state relating to discrimination because of race, 

color, creed, or national origin. Nor shall anything herein 

45 

46 

47 

47 

48 

49 

49 

50 

51 

20 contained be construed to deny the right to any person to institute 51 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

any action or pursue any civil or criminal remedy based upon an 

alleged violation of his civil rights. ( {H6'ife'te~, 4::he eiee·H:en ef a 

pefseft ~e pttEStt~ stteh a reffledy sha±± pfee±tttt~ him £Eeffl pttfstt½ttg th6s~ 

rrttffl±ttis+rfl~ive fe~etlies efen~~a by ~h~s ehap~ef.}) 

Sec. 3. S€ction 3. chapter 183, Laws of 1949 as last amended 

by section 3r chapter 167, Laws of 1969 ex- sess. and RCW 49.60.040 

are each amended to read as follow~: 

As used in this chapter: 

"Person" includes ono or more individualsi partnerships~ 

associations, 

representatives, 

organ i za. t ions, corporations, cooperatives, 

trustees ({antl))L receiversL or any group 

legal 

of 

persons; it includes any owner, lessee, proprietor, manayer, agentL 

or employee, whether one or more natural or artifici~l persons; and 

-3-
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53 

53 

54 

55 

57 

57 

58 

59 

60 

60 

61 

62 
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1 further includes any politicai or civil subdivisions of the stateL 63 

2 and any aqency or instrumentality of the state or of any political or 63 

3 civil subdivision thereof; 63 

4 "Employer" includes any person acting in the interest of an 64 

5 employer, directly, or indirectly, who has eight or more persons in 65 

8 "Employee" does not include any individual employed by his 

66 

67 

9 parents, spouseL or child, or in the domestic service of any person; 68 

10 "Labor organization" includes any organization which exists 69 

11 for the purpose, in whole or in part, of dealing with employers 70 

12 concerning grievances or terms or conditions of employment, or for 70 

13 other mutual aid or protection in connection with eilployment; 

14 "Employment agency" includes any person undertakingL with or 

71 

72 

15 without compensationL to recruit, procure,.refer, or place employees 73 

16 for an employer; 

17 "National origin" includes (ju}) anc~stry {(u)): 

18 "Pull ~njoyment of" includes the right to purchase any 

73 

74 

75 

19 service, commodityL or article of personal property offered or sold 76 

20 on, or by, any establishment to the public, and the admission of any 76 

21 person to accommodations, advantages, facilitiesi· or privileges of 77 

22 any place of public resort, accomodation, assemblageL or amusement, 78 

23 without acts d·it"ectly or indirectly causing persons of any particular 78 

24 race, creed ((~r)}L color, Q~ national Q£iqi.!l.L. to be treated· as not 

25 w&lcome, ~ccepted, desiredL or solicited; 

26 "Any place of public resort, accommodation, assemblageL or 

79 

80 

81 

27 amusement" includes, but is not limited to, any place, licensed or 82 

28 unlicensed, kept for qain, hireL or reward, or where charges are made 83 

29 for admission, service, · occ.upancyL or use of any property or 8.3 

30 facilities, whether conducted for the entertainment1 housingL or 84 

31 lodging of transient guests, or for, the benefit, useL or 84 

32 accommodation of those seeking health, recreationL or rest, or for 85 

33 the burial or other disposition of human remains, or for.tho sale -0f 86 

-4-
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goods, merchandise, services, or 

rendering of personal services, 

personal 

or for 

property, or for 

public conveyance 

the 

or 

86 

87 

3 transportation on land, water, or in the air, including the stations BB 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

and terminals thereof and the garaging of vehicles, or where food or 

beverages of any kind are sold for consumption on the premises, or 

where public· amusement, entertainment, sports.Lor recreation of any 

kind is offered with or withqut charge, or where medical service or 

care is made available, or where the public gathers, congregates, or 

assembles for amusement, recreationL or public purposes, or public 

halls, public elevatorsL and public washrooms of buildings and 

structures occupied by two or more tenants; or by the owner and one 

or more tenants, or any public library or educational institution, or 

schools of special instruction, or nursery schools, or day care 

centersL or children•s camps: PROVIDED, That nothing herein 

contained shall be construed to include or apply to any institute, 

bona fide club, or place of accommodation, which is by its nature 

distinctly private, including fraternal organizations, though where 

public use is permitted that use shall be covered by this chapter; 

nor shall anything herein contained apply to any educational 

88 

89 

go 

90 

91 

92 

92 

93 

93 

94 

95 

95 

96 

97 

97 

98 

20 facility, columbarium, crematory, mausoleµm, or cemetery operated or 98 

21 maintained by a bona fide religious or sectarian institution; 99 

22 "Real property" includes buildings, structures, real estate, 100 

23 

24 

25 

lands, tenements, l2aseholds 1 interests in real ~state cooperatives, 

condominiums, and hereditaments, corporeal and incorporeal, 

interest th€rein; 

26 "Real estate transaction" includes the sale,, 

27 purchase, rental.Lor lease of real property. 

or any 

exchange, 

10 1 

101 

102 

103 

104 

28 Sec. 4. Section 2~ chapter 270, Laws of 1955 as amended by 105 

29 section 5,- chapter 37, Laws of 1957, and RCH 49.60.050 are each 106 

30 amended to read as follows: 

31 

32 

33 

There is 

tl.i:seEi!ltinat:±o.tt}) 

five members to 

created the "Washington state 

human rights commission," which shall be composed of 

be appointed by the governor, one of whom shall be 

-5-
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1 designated as chairman by the governor. 

2 Sec. 5. Section 3, chapter 270, Laws of 1955 and RCW 

3 49060.060 are each amended to read as follows: 

4 One of the original members of the ({b~ttrd)} Wa§hin..gton ~ta!g 

hereinafter to lie· referred to as the ---. 

109 

110 

111 

112 

113 

6 commission, shall be appointed for a term of one year, one for a term 113 

7 of two years, one for a term of three years, one for a term of four 114 

8· years, one for a term of five years, but their successors shall be 115 

9 appointed for terms of five years each, except that any individual 115 

10 chosen to fill a vacancy shall be appointed only for the unexpired 116 

11 term of the member whom he succGeds~ 

12 A member shall be eligible for r~appointment. . 

13 A vacancy in the {{heftf~)) commission shall be filled within 

116 

117 

118 

14 _ thirty days, the remainin~ members to exercise all powers of the 119 

((benf~)} commission. 15 

16 Any member of the ((boa~~)) commission may be removed by the 

17 governor for inefficiency, neglest ·of duty, rnisconductL or 

119 

120 

121 

18 malfeasance in office, after being given a written statement of the 122 

19 charges and an opportunity to be heard theron~ 

20 sec. 6~ Section 4, chapter 270, Laws of 1955 and RCW 

122 

123 

21 49.60.070 are each amended to read as follovs: 124 

22 Each member of the ({beafa)J commission while in sassion or on 125 

23 official business shall receive ((~~efl~f}) twentv-five dollars per 126 

24 day in lieu of subsistence and shall receive reimbursement for actual 127 

25 and neces3ary traveling expenses incurred during such time. Such 127 

26 reimbursement shall be made in the manner provided by law for similar 128 

27 reimbursements for state eillployees. 128 

28 Sec. 7. Section 5~ chapter 270, Laws of 1955 and RCW 

29 49.60.080 are each amended to read as follows: 

30 The_ ((~ea~d)} commission shall adopt an official seal, which 

31 shall be judicially noticed. 

32 Sec. 8. Section 6, chrtpter 270r Laws of 1955 as amended by 

129 

130 

131 

132 

133 

33 section 6, chapter 37, Laws of 1957, and RCW -49. 60. 090 are i?a,ch 134 

-6-
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1 amended to read as follows: 

2 The principal of:ice of the ((becr~d)} commission_shall be in 

134 

135 

3 the city of Olympia, but it may meet and exercise any or all of its 136 

4 powers at any other place in the state, and may establish such 137 

5 district offices as it deems necessary. 

6 Sec. 9. Section 7, chapter 270, Laws of 1955 and RCW 

7 49.60.100 are each amended to read as follows: 

8 The ((bettra)) commission, at the close of each calendar year, 

q shall report to the governor, describing lil detail the 

137 

138 

139 

140 

141 

10 investigations, proceedings, and hearings it has conducted and their 141 

11 outcome, the decisions it has rendered 1 the recommendations it has 142 

12 issued, and the other work performed by it, and shall make such 143 

13 recommendations for further l~gislation as may appear desirable. The 143 

14 commission shall present its reports to each regular 

15 session of the legislature; the ((eear~ie)} commission's reports 

16 shall he published and made available upon request. 

17 Sec. 10. Section 5, chapter 183, Laws of 1949 and RCW 

18 49.60.110 are each amended to read as follows: 

19 The ( {bea:Ed:}) Sn.all formulate · policies to 

144 

145 

145 

146 

147 

14-8 

20 effectuate the purposes of this chapter and may make recommendations 149 

21 to agencies and officers of the state or local subdivisions of 149 

22 government in aid of such policies and purposes, 

23 Sec. 11. Section 8, chaptec 270, Laws of 1955 as amended by 

24 section 7~ chapter 37, Laws of 1957 and RCW 49.60.120 are each 

25 am<ended to read as follows: 

-26 The { {-bea:fe}) £_Ommiss_i2,n. shall have the functions,. powers.L and 
~-

27 duties: 

28 {1) To a.ppoint an executive ( {s~er~t-ary- a:nii e-hi~-f e!te:ffl:htef,)} 

150 

151 

152 

152 

153 

154 

156 

30 employees and agents as it may deem necessary~ fix their_compensation 157 

31 ~ithin the limitations provided by law, and·prescribe their duties. 158 

32 (2) To obtain upon request and utilize the services of all 

33 governmental departments and agencies. 

-7-
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1 {3) To adopt, promulgate, amend, and rescind suitable ·rules 161 

2 and regulations to carry out t~e provisions of this chapter, and the 162 

3 policies and practices of the 

4 therewith. 

{ {-bea:fe.) ) £2.!:!.Elissi.211 in connection 

5 {4} To receive, investigateL and pass upon complaints alleging 

162 

162 

163 

6 unfair practices as defined in {{~his ehap+.er bee~ttge af rftee7 ereed, 164 

7 eoief, ef fifit±eftat erig±tt}) £h~E1£E ~~~~Q R~~L ~~ Q~ or h~£eafte£ 165 

9 { 5) To issue such publications and such re-sults of 

165 

166 

10 investigations and research as in its judgment will tend to promote 167 

11 good will and minimize or eliminate discrimination because of race,. 167 

12 creBd, color, or national origin. 

13 (6) To make such technical studies as are appropriate to 

168 

169 

14 effectuate the purposes and policies of this chapter and to publish 170 

15 and distribute the reports of such studies. 

16 

170 

171 

17 subjQct .t..2. !_.h__g hum-3.n rirrhts la.r to further com.Eliance with th_g_ la}! Q£ 172 

18 £!!. Q£':1:.~.£ issg_ed fillQ..g!: itL QI. to ~£1 yolunt2,£Y actiQ!l !2 172 

20 

173 

174 

21 !,!;.~ Q:g_l:ted St.9;_!,g.§~ oth.~.E §lsaigii.L £nd _Eolitical subdivisions of the 175 

22 ~!ai.~ of Washinqton and their respective hu~2 g ricrhts agencies to 175 

23 _£ar£y out the 12.urposes of this human riohts law. The commission .fil£Y 176 

24 £erform services for such aoencies and be reimbursed therefor. 

25 

27 samg pursuant to the terms of .th~ gj,fiL g,rantL o.r PiiYment. 

28 11Ql 12 i2§~~£ gQQTI relations betwGen min2£11Y gnd majority 

30 !hrog:rh. sem i.!l2.l§."'- conf erenc·es.L educ a tiona 1 .££Qg.£~.ill:L:. and 

31 intergroup relations activitiRs. 

32 

177 

178 

179 

180 

181 · 

182 

183 

33 gQY££nme~! QQ lh~ £f!~~tiy£ use 2! E~h1i£ f2n!££Q1 2rovisions to 184 

-8-
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1 correct inegg_ities in the em2loyment of ~in2£ity ~2fkg£h i!I!QL QY 184 

2 £U!I.§.£~2nt ~ith ih~ £2ntra~tig~ Qfficg£ or agencvL to enforce the 185 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

£revisions of anv 2uhlic con+ract relating to 

~se Qf ~inoLity workers. 

nondiscrimination Q.£ 

Sec. 12. Section 9, chapter 270, Laws of 1955, and RCW 

49.60.130 are each amended to read as follows: 

The ((beard)) commission has ~over to create. such advisory 

agencies and conciliation councils. local, regionalL or state-wide, 

as in its judgment will aid in effectuating the purposes of this 

chapter. The 

problems of discrimination in all 

may 

or 

impower 

specific 

them to study the 

fields of human 

relationships or in specific instances of discrimination because of 

race, creed, colorL or national origin; to foster. through community 

effort or otherwise good will, cooperation, and conciliation among 

the groups and elements of the population of the state, and to make 

16 recommendations to the {{eenf~)) commission for the development of 

186 

186 

187 

188 

189 

190 

190 

191 

192 

192 

193 

194 

194 

195 

17 policies and procedur2s in general and in specific instances, and for 196 

18 programs of formal and informal education which the {(~eaf~)} 196 

19 commission may recommend to the appropriate state agency. 197 

20 Such advisory agencies and conciliation councils shall be 198 

21 composed of representative citizens, serving without pay, but with 199 

22 reimbursement for actual and necessary travelin~ expenses, and the 199 

23 

24 

25 

26 

27 

28 

29 

30 

( (tH':H:tf-6.)} £2.J!U!.lissi_Qf!. may make provison for technical and clerical 

assistancP. to such agencies and councils and for the expenses of such 

assistance. The commission may use organizations 

specifically experienced in dealing with questions of discrimination. 

Sec. 13. Section 10, chapt~r 270, Laws of 1955 and RCW 

49.60.140 are each amended to read as follows: 

The ({beaftl)) ~Qillmissi2n has power to hold hearings, 

witnesses, compel their attendance, administer oaths, 

subpoena 

take the 

200 

20 1 

201 

202 

203 

204 

205 

206 

31 testimony of any person under oath, and in connection therewith, to 206 

32 require the production for examination of any books or papers 207 

33 celating to any matter under inv8stigation or in qu?stion before the 208 

-9.-
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1 ((~e~~d)) commission. The ((~eafd}} commission may make rules as to 208 

2 the issuance of subpoenas by individual members, as to service of 210 

3 complaints, decisions, orders, recommendationsL and other process or 210 

4 papers of the { { heafd.} ) commission, its member, agent, or agency, 211 

5 either personally or by registered Q.I Ce£,tif1££ mail, return receipt 212 

6 requested, or by leaving a copy thereof at the principal office or 212 

7 place of busin~ss of the person requireJ to bB served. The return 213 

B post oifice receipt, when service is by registered QE certified mail, 214 

9 shall be proof 0£ service of the same. 214 

10 Sec. 14. Section 11, chapter 270, Laws of 1955 and RCR 

11 49.60.150 are each amended to read as follows: 

12 No person shall be excused from attending and testifying or 

215 

216 

217 

13 from producing records, correspondence, documentsL or other evidence 218 

14 in obedience to the subpoena of the ({eeafe}} commi~§i2~ or of any 219 

15 individual member, on the ground that _the testimony or evidence 219 

16 required of him may tend to incriillinate him or subject him to a 220 

17 penalty or forfeiture, but no person shall ~e prosecuted or subjected 220 

18 to any penalty or forfeiture for or on account of any transaction, . 221 

19 matterL or thing concerning which he is compelled, after having .222 

20 claimed his privilege against self-incrimination, to testify or 222 

21 produce evidence, except that such person so testifying shall not be 223 

22 exempt from prosecution and punishment fa~ perjury committed in so 223 

23 testifying. The immunity herein provided shall extend only to natural 224 

24 persons so compelled to testify. 224 

25 sec. 15. section 12, chapter 270, Laws of 1955 and RCW 

26 49.60.160 are each amended to read as follows: 
~-

27 In case of contumacy or refusal to obey a subpoena issued to 

225 

226 

227 

28 any person, the superior court of any county within the jurisdiction 228 

29 of which the in vestiga tiou, pr.oceeding, or hearing is carried on or 228 

30 within the jurisdiction of which the prson guilty ef. contumacy or 229 

31 refusal to obey is found or resides or transacts business, upon 230 

32 appl~cation by the ( (-be-a1:t,,} ) commission sha 11 have jur:isdiction to 230 

33 issue to such person an order requiring such pers6n to appear before 231 

-10-
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1 the ((heafd)) comwissiont its member, agent, or agency, there to 232 

2 produce evidence if so ordered, or there to give testimony touching 232 

3 the matter under investigation or in question. Any failure to obey 233 

4 such order of the court may be punished by the court as a contempt 234 

5 thereof. 

6 Sec. 16. Section 13, chapter 270, Laws of 1955 and RCW 

1 49.60.170 are each amended tQ read as follows: 

8 WitnBsses before the {(boafd)) commis2 i.Q.!!, its member, agent, 

234 

235 

236 

237 

9 or agency, shall be paid the same fees and mileage ~hat are paid 238 

10 witnesses in the courts of this state. Witnesses whose depositions 238 

11 are taken and the person taking the same shall be entitled to same 239 

12 fees as are paid for like services in the courts of the state. 

13 Sec. 17. Section 1, chapter 68, Laws of 1959 and RCw 

2UO 

241 

14 49.60.175 .are each amended to read as follows: 242 

15 It shall be an unfair practice to QSe Q£ require~ designation 243 

16 of the race, creed, colorL or national origin of any person. on 244 

17 applications 244 

18 eemr,a:f!i-es)) to anv ba.ntL 1.9i.:!l .fQfil.!lli.!1.Yi. insurance comoanu or any 245 

19 other financial institution !2.£ services it offg£~ ~~ .2, Place of 246 

20 public resort, accommodationL assemblage,. or amusem~nt: PROVIDEDL 246 

247 

247 

23 recordin.g ih~ gg~L £££~-9:..L color, QK national Q~!g~n Qf its clients 24e 

24 Q£ customers for the £Urpose Qi filaking renorts re!I.!:!i.£.£~ £Y agencies 249 

.26 elim.inatigg or :ereventing: _giscrimination £!: overcoming its effects, 250 

27 if in either case the data are obtained ana 111£ records ~re t_P.nt i!l !!. 251 

28 ~~nn~! ~£Prov~a QY ihQ commissionL P.ith8r hY qeneral regulation Q£ QY 251 

29 §~iii£ aP.££2..Y~.1 Qf _the ££.2:,Ctic_g of th£ pat:'t:icular bank, 12~!! 252 

30 £OfilE£IlYi insurance fQ~EiilYi Q£ 21h~~ financial institution. 

31 Sec. 18. Section 9, chapter 37, Laws of 1957 as. amend~d by 

252 

253 

32 section 1, chapter 100, Laws of 1961, and RCW 49.60.180 are each 254 

33 amended to read as follows:. 254 

-11-
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It is an unfair practice for any employer: 

{1) To refuse to hire any person because of {(gtteh pereenLe)) 

255 

2S-6 

3 age, race, creed, color, or national origin, unless based upon a bona 257 

4 fide occupational qualification. 

5 

6 

7 

(2) To discharge or bar any person from employment because of 

((stteh pef5oflis)) asc, race, creed, color, or national origin. 

(3) To d~scriminate against any person in compensation or in 

257 

258 

259· 

260 

8 other terms or conditions of employment because of ({stteh p~fsenis)} 261 

9 age, race, creed, color, or national origin. 261 

10 {4} To print, or circulate, or cause to be printed or 262 

11 circulated any statement, advertisement, or ~ublication, or to use 263 

12 any form of application for employment, oc to make any inquiry in 263 

13 connection with prospective employment, which etpresses any 

14 .limitation, specificationL or discrimination as to age, race, creed, 265 

15 color, or na.~ional ·origin, or any intent to make any such limitation, 265 
.. . ,' . 

16 s~ecifiJat'l,on.'L: ·or discrimination., unless based upon a bona fide 266 

17 occupational qualification: PROVIDED, Nothing contained herein shall 267 

18 prohibit advertising in a foreign language~ RBOYIQED FURTHERL !hat 267 

19 nothi.!l.S! hergi£ shall £££y~nt an el!!J?lOEr from ascertaining ageL ~~L 268 

24 QYQ££2.filirrg i!~ ~ffQ£!~i if in either case the data are obtained and 271 

27 2articular employer. 

28 

273 

274 

31 orefgr_gnc~ 12 persons of th~ same religion 2.I se.f.t.L 2.r ·.12 .!!!.s!:ke such 276 

-12-
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1 12.romotf~ the religious .2£in.ci21£~ 12.£ which it i§ estahlish~d .Q..I 278 

2 maintained. 

3 Sec. 1Q. Section 10, chapter 37, Laws of 1957 as amended by 

278 

279 

4 section 2, chapter 100, Laws of 1961, and RCW 49.60.190 are each 280 

5 amended to read as follows: 

6 It is an unfair practice for any labor union or labor 

7 organization: 

8 (1) To deny membership and full membership rights and 

280 

282 

282 

283 

9 privileges to any person because of {{8tteh pe~see~s)} age, race, 284 

10 creed, color, or national origin. 

11 (2) To expel from membership any person because of {(gtte~ 

12 pefson~e)) age, race, creed, color, or national origin~ 

13 {3} To discriminate against any member, employer, { {e'E} ) 

15 creed, color, or national origin. 

16 Sec. 20. Section 11, chapter 37, Laws of 1957 as amended by 

284 

285 

286 

287 

288 

289 

17 section 3, chapter 100, Laws of 1961, and RCW 49.60.200 are each 290 

18 amended to read as follows: 

19 Tt is an unfair practice for any employment agency to fail or 

290 

291 

20 refuse to classify properly or refer for employment, or otherwise to 292 

21 discriminate against, any individual because of his age, race, creed, 292 

22 color, or national origin, or to print or circulate, or cause to be 293 

23 printed or circulated any statement, advertisement, or publication, 294 

24 or to use any form of application for employment, or to make any 2g4 

25 inquiry in connection with prospective employment, which expresses 295 

26 any limitation, specificationL or discrimi;ation as to age, race, 296 

27 creed, color, or national origin, or any intPnt to make any such 296 

28 limitation, ~pccificationL or discrimination, unless based upon a 297 

29 bona fide occupational qualification: PROVIDED, Nothing contained 297 

30 herein shall prohibit advertising in a foreign languag~~ PROVIDED 298 

31 f!!.R!l!ERL That nothing herein shall E£.QY£:J!i i!!! employment age.!1.£Y 1£2.i! 299 

32 ascertaining_ and recordi!!_g the a~ race-L creeh color.L .Q.E national 299 

-13-
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1 aovernments .....,_ '------- or for !h& 300 

2 2,ur2ose of eliI'liriatinq or ,2reventing discr:-imination or ovec-cominq its 301 

7 R~~ SECTION. Sec. 21. There is added to chapter 49.60 RCW a 

8 new section to read as follows: 

9 It shall not be an unfair practice for purposes of RCW 

303 

304 

305 

306 

10 49.60.180, 49.60.190, or 49.60.200 for a person to carry out a plan, 307 

11 approved by the commission, to increase th~ employment of members of 307 

12 a minority group (as may be defined by regulations of the commission} 308 

13 which has a state-wide unemployment rate that is disproportionately 309 

14 high in ccmparison with the state-wide unemployment rate of the 309 

15 general population, or which is underrepresented in the particular 310 

16 industry, occupation, or place of work affected by the plan because 311 

17 practices, customs, or usages have limited opportunity for members of 311 

18 the minority group in that industry, occupation, or place of work. 312 

19 Approval of any plan under this section shall be in writin~ and for a 313 

20 limited period and may be revoked at any ~ime by the commission. 

21 Sec. 22. Section 12, chapter 37, Laws of 1957 and RCW 

22 49.60.210 are each amended to read as follows: 

23 It is an unfair practice for any 

313 

314 

315 

316 

24 ageftej7 ef 1aber ttftiefi}) 2££§2.a to discharge, expel, or otherwise 317 

25 discriminate against any person because he has opposed any practices 317 

26 forbidden by this chapter, or because he has filed a charge, 318 

27 testified, or assisted in any proceeding under this chapter. 

28 Sec. 23. section 7, chapter 167, Laws of 1969 ex. sess. and 

318 

319 

29 HCW 49.60.225 are each amended to read as follows: 320 

30 When a determination has been made under RCW 49.60.250 that an 321· 

31 unfair practice involving real property has been committedj the 322 

32 322 

33 relief authorized by RCW 49.60.250, award the complainant up to one 323 

-14-
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1 thousand dollars for loss of the right secured by RCW 49.60.010, 324 

2 49.60.030, 49.60.040 and 49.60.222 through 49.60.226 to be free from 324. 

3 discrimination in real property transactions because of racer creed, 325 

4 colorL or national origin. Enforcement of the order and appeal 325 

5 therefrom by the complainant or respondent shall be made as provided 326 

6 in RC~ 49.60.260 and 49~60.270. 

7 sec. 24. Section 8, chapter 167, Laws of 1969 ex. sess. and 

8 RCW 49.60.22fi are each amended to read as follows: 

9 The 

326 

327 

328 

329 

10 commission and units of local government administering ordinances 330 

11 with provisions similar to the real estate provisions of the ( {½:a:w 330 

12 a:tja:tft~t. a±:sef±ffi±J"::a:t.-fett}) hum'.lll riohts la!!. are authorized and directed 331 

13 to enter into cooperative agreements or arrangemerits for receiving 332 

14 and processing complaints so that duplication of functions shall be 332 

15 minimized and multiple hearings avoided. No complainant may secure 333 

16 relief from more than one instrumentality of state{(,}) or local 334 

17 government, nor shall any relief be granted by any state or local 334 

18 instrumentality if relief has been granted or proceedings are 335 

19 continuing in any federal agency, court, or instrumentality, unless 335 

20 such proceedings have been deferred pending state action. 

21 Sec. 25. Section 15, chapter 270, Laws of 1955 as amended by 

336 

337 

22 section 16, chapter 17, Laws of 1957 1 and RCW 49.60.230 are each 338 

23 amended to read as follows: 

24 Hho may file a complaint: 

25 {1) Any pP.rson claiming to be aggrieved by an alleged unfair 

338 

339 

.340 

26 practice may, by himself or his attorney, make, sign, and file with 341-

27 the ((~eafd)} commission a complaint in writing under oath. The 342 

28 complaint shall statB the name and address of the person alleged to 342 

29 have committed the unfair practice and the particulars thereof, and 343 

30 contain such other:· .. information as may be required by fhe ( (,ae,afe)) 344 

32 (2) Whene~er it ·has re~son to believe that any person has been 345 

33 engaged or is engaging in an unfair practice, the ( (be-aft!)} 346 
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1 commission may issue a complaint. 

2 {3) Any employer or principal whose employees, or agents, or 

346 

347 

3 any of them refuse or threaten to refuse to comply with the 348 

4 provisions of this chapter may file with the {(~ear~)) commission a 349 

5 written complaint under oath asking for assistance by conciliation or 349 

6 other remedial action. 349 

7 Any complaint filed pursuant to this section must be so filed 

8 within six months after the alleged act of discrimination. 

9 Sec. 26. Section 16 1 chapter 270, Laws of 1955 as amended by 

350 

351 

352 

10 section 17, chapter 37, Laws of 1957, and RCW 49.60.240 are each 353 

11 amended to read as follows: 

12 

13 

14 

After the filing of any complaint, the chairman of the 

({bea~tl)) ~~issi2n shall refer it to the appropriate section of the 

commission.•s staff for prompt investigation and 

353 

354 

355 

356 

15 ascertainment of the facts. The results of the investigation shall 356 

16 be reduced to written findings of fact, and a finding ~hall be made 357 

17 that there is or that there is not reasonable cause for believing 357 

18 that an unfair practice has been or is being committed. A copy of 358 

19 sa~d findings shall be furnished to the complainant and to the person 359 

20 named in such complaint. hereinafter referred to as the respondent. 359 

21 the finding is made that there is r:-easonable cause for 360 

22 believing that an unfair practice has been or: is teing committed, the 361 

23 commission's staff shall immediately endeavor to 

24 eliminate the un£air practice by conference, conciliatio~L and 

25 persuasion. 

26 If an agreement is reached £or the elimination of such unfair 
~-

27 practice as a result of such conferecce, conciliationL and 

361 

362. 

362 

363 

364 

28 peisuasion, the agreement shall be reduced to writing and signed by 364 

29 the respondent, and an. order shall be entered by the {{~eafd)) 365 

30 £Orn!!!_i~:2io_!l setting forth the terms of said agreement •. N_o order shall 366 

31 be entered by the ((be~rd}) commission at this stage of the 

32 proceedings except upon such written agreement. 

33 If no such agreement can be reached, a finding to_ that effect 

-Hi-

366 

367 

368 
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1 shall be made and reduced to writing, with a copy th~rcof furnished 369 

2 to the complainant and the respondent. 

3 

4 section 

Sec. 27. Section 17, chapter 270, Laws of 1955 as amended by 

18, chapter 37, Laws of 1957, and RCW 49.60.250 are each 

5 amended to read as follows: 

6 In case of failure to reach an agreement for the elimination 

369 

370 

371 

371 

372 

7 of such unfair practice, and upon the entry of findings to that 373 

8 effect, the entire file, including the complaint and any and all 373 

9 findings made, shall be certified to the chairman of the {(~eare}} 374 

10 commission. The chairman of the ({eeard sha~i)) commission fil~Y 375 

11 thereupon appoint a hearing tribunal of three persons, who shall be 375 

12 members of the {(hea~t}) commission or a panel of hearing examiners 376 

13 acting in the name of the ((heara}) commission, to hear the complaint 377 

14 and shall cause to he issued and served in the name of the ({~eard)) 377 

15 commission a written notice, together with a copy of the complaint, 378 

16 as the same may have been amended, requiring the respondent to an$vec 379 

17 the charges of the complaint at a hearing before such tribunal, at a 379 

18 time and place to be specified in such notice9 If !Qg chairrn~n of 380 

19 

21 

22 

the aooointed -·~--- a hearing_ t d.bunal '- the 

The place of any such ~earing may be the office of the 

((hear~)) commission or another place designated by it. The case in 

381 

381 

382 

38 3 

23 support of the complaint shall be presented at the hearing by counsel 383 

24 for the {{ben~tl}) commission: PROVIDED, That the complainant may 384 

25 retain independent counsel and submit testimony and be fully heard. 385 

26 No member or employee of the ((bea~tl}) commis212g who previously made 385 

27 the investigation or caused the notice to be i~sued shall participate 386 

28 in the hearing except as a witness, nor shall he participate in the 387 

29 deliberations of the tribunal in such case. Any endeavors or 

30 negotiations for conciliation· shall not be received in evidence. 

31 The respondent may file a written answer to the complaint and 

388 

388 

189 

32 appear at the hearing in person or otherwise, with or without -390 

33 counsel, and submit testimony and be fully hoar. 390 

-17-



--------------- ...•.......... ..... ·······-·-----------

1 

2 

3 

4 

5 

S~:cal Z-257 p--18 

The tribunal conducting any hearing may permit reasonable 

amendment to any complaint or answer. 

shall be under oath and recorded. 

Testimony taken at. t.he hearing 

Thg_ tribg_!lal shall iss110 and file with t.he commission findinas 

2.f f.££1. £nd ii.§. conClusion ~h§:.!..her, 2.n. £11 evidence, !:,he respondent 

391 

392 

392 

393 

394 

6 has or h£~ llQi engaged in ~nv unfair practice or practices. 394 

7 If {(, tt~efi a±± ~he ev:iaettee,)) the tribunal finds that the 395 

8. respondent has engaged in any unfair practice ((:i~ shtt±± s+a+e :i+s 396 

9 £:ift<!:iftg5 ef ftte+ afia)) _the commission shall issue { ( ana fiJ:e ;::i+h 396 

10 +he bear1}) and cause to be served on such respondent an order 397 

11 requiring such respondent to cease and desist from such unfair 398 

12 practice and to take such affirmative action, including, (but not 398 

13 limited to} hiring, reinstatementL or upgrading of employees, with or 399 

14 without back pay, an admission or restoration to full membership 399 

15 rights in any respondent organization, or to take such other action 400 

16 as, in the judgment of the ((~r:ibttfin±l) comm;ssion, will effectuate 401 

17 the purposes of this chapter, and including a requirement for report 401 

18 of the matter on complia~ce: 402 

19 If {(, tt~ett arr ehe ev±aettee,)) the tribunal finds that the 403 

20 respondent has not engaged in any alleged un,fair practice, ( (H,)) the 404 

21 commission shall ({state ±ts £±fla±tt~s o~ £eet atte sha±± s±m±±erry}) 405 

22 issue and file an order dismissing the complaint. 405 

23 In lieu of using £ three-member hearing tribunal, 

24 commission ~~ ..!!§.£ ~ sing1£ hearing examiner ~nd render the final 

25 decision itself after considering !!J-1.Y exceptions to lh!::. hearing 

406 

407 

407 

26 examiner's pronosal fQI. .decision.L !!§. provided in .R,;:li 34.04.110. 408 

27 The ((beard)) commission shall establish rules of practice to 409 

28 govern. expedite, and effectuate the foregoing procedure. 

Sec. 28. Section 19, chapter 37, Laws of 1957 

49.60.255 are each amended to read as follows: 

and RCW 

410 

411 

412 

31 If the complainant is dissatisfied with the agreement reached 413 

32 as provided in RCW 49.60.240, or if the finding is madeL as provided 414 

33 for in this chapter, that there is no reasonable ~ause for believing 414 

-18-
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1 that an unfair practice has 

2 complainant cray within thirty 

3 £Q.illmiss!,on of such agreement or 

4 finding file a petition for 

been or is being 

days of approval 

from receipt of a 

reco nsider:a t ion by 

committed, the 

by the ( {bs,a:1:d) ) 

copy of said 

the ( (bea:1:ti) J 

415 

416 

416 

417 

5 commission and he shall have the ri~ht to appear before the ((bea:1:ti)) 417 

6 commission at its next regular meeting in person or by counsel and 418 

7 present such facts, evidenceL and affidavits of witnesses as may 419 

8 support the complaint. 

9 The ((bea:1:d)) commission shall estabish rules of practice to 

10 govern, expedite, and effectuate the foregoing procedure. 

11 Sec. 29. Section 21, chapter 37, Laws of 1957, and RCW 

12 49.60.260 are each amended to read as follows: 

13 ( (i4t-)) The ( (bea:1:e sh,d'I:) J commission !!!!!Y petition the court 

419 

420 

421 

422 

423 

424 

14 within the county wherein any unfair practice occurred or wherein any 425 

15 person charged with an unfair practice resides or transacts business 426 

16 ( (,) } for the enforcement of any order ( (;rhcieh '!:5 ft ':>t ee·5fl'I:± ed with 

17 aftd ±5)) issued c Cflr a 'Ef·HJttfid'I:) ) aft.§£ hearing under ( (~he 

18 p:1:e'fi;;iens e£ ·Hti='< ettaptef) ) .Rf.! 49.60.250.L and for appropriate 

19 temporary relief or a restraining order ((, tt:fl-e! ;;l,,d-'1: eeftcif-y ,uul. 

within five 

23 days after filing such petition in court the {(hea:1:d)) commission 

426 

427 

428 

428 

430 

431 

24 shall cause a notice of the petition to be sent by registered 2£ 431 

25 certified mail to all parties or their representatives. 

26 From the time when the petition!§ filed !he court shall have 
_:; 

432 

433 

27 jurisdiction of the proceedings and of the questions determined 434 

28 thereon, and shall have the power to ((is5tte stte~ e:1:de:1:s and)) 

29 such 

grant 434 

435 

30 relief { (,)} or restrc1ining Qf:Q§.£ as it deems just and .suitable ( (aftd 436 

-19-
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2 

5 ~£Qnd~n1 l!U!Y .fil£=k~ ~!LY !!f.Oument he conld 

6 ..etlili.211~£ fo1;: £~.i§!J!~ If 1h2 CO]!,£,i _g,ffi,£1!!§ 

7 1£1.QY.!!.!!.1.z. ii §gall fY.£1. hg.£ _g}l!_P.r a judgment ang_ 

llE~ . ~ 
l.J.. he .!'@1:E 

_:the ~de£ of 

decree enforcing: 

the 

the 

thg 

438 

4J9 

440 

441 

441 

442 

8 tribunal .Qf:Q.,g.£ .2.§. affirmed.. 442 

15 i~t)} The jurisdiction of the court shall be exclusive and its 

16 judgment and decree shall be finalr except.that the same shall· be 

446 

447 

. 448 

17 subject to a revie~ by the supreme couit, on appeal, by either party, 448 

18 irrespective of the nature of the decree of judgment. Such appeal 449 

19 shall be taken and pcosecuted in the same manner and form and with q50 

20 the same effect as is provided in other cases of appe~i·to the 450 

23 Sec. 30. Section 22, chapter 37, La~s of 1957 and RCW 

24 49.60.270 are each amended to read as follows: 

25 Any 

451 

452 

453 

454 

2~ commissionL aggrieved by a final order ((ei a herrfftt~ tr¼bttft~}}) 455 

27 iss~§.9: afte:£, hearing:_ g_gg,g,£ ,liCW 12.60.!..250 may o·b-tain a review of •Such 455 

33 se~ a8±de. ~he e¼~~~ ~htt±± +.her~tt~e~ ~~it th~ dttp¼ie~t~ ee~y ~e the 459 

-20-
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4 in the a.dministra tive nrocedurc ach chapter l.:b.Q~ RCW -~ now or 

8 jurisdiction to grant to any party such 

462 

462 

464 

9 temporary relief or restraining order as it deems just and suitable 465 

10 

15 erde'f'} } • 

16 If the court affirms the .Qrd~f. Qf t"he trihnnalL it shall 

468 

469 

17 further ~lliE£ £ judqment £gg g~~£gg enforcin2 the tribunql order as 470 

18 affirmed. 

19 Sec~ 31. Section 24~ chapter 37, Laws of 1957 and RCW 

20 49.60.290 are each amended to read as follows: 

21 No court 0£ this state shall have jurisdiction to issue any 

470 

471 

472 

47 3 

22 restraining order or temporary or permanent injunction preventing the 474 

23 ((bea~~)) commission from performing any function vested in it by 

24 this chapter~ 

25 Sec. 32. Section 10, chapter 183, Laws of 1949 as last 

474 

475 

476 

26 amended by section 4, chapter 100, Laws of 1961 ann RCW 49.60.310 are 477 

27 each amended to read as follows: 477 

28 Any person that wilfully resists, prevents, impedes, or 

29 interferes with the ( { tH3fl'fd) ) commission or any·of its members or 

!+78 

479 

30 representatives in the performance of duty under this ·chapter, or 479 

31 that wilfully violates an order of the ((bea~~)) commission, is 480 

32 guilty of a misdemeanor; but procedure for the review of the order 481 

33 shall not be deemed to be such wilful conduct. 481 

-21-
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1 Sec. 33. Section 11, chapt~r 183, Laws of 1949 and RCW 

2 49.60.320 are each amended to read as follows: 

3 In any case in. which the ({beard ~hall}) commission issue§ an 

482 

483 

484 

4 order against any political or civil subdivision of the state, or any 485 

5 agency, or instrumentality of the ·state or of the foregoing, or any 485 

6 officer or em ployeP.. 'thereof, the { (e-eia-'E<i)) commission sha 11 transmit 485 

7 a copy of such order to the governor of the state who shall take such 487 

8 action as he deems appropriate to secure compliance with such order. 487 

9 sec. 34. Section 43.01.100, chapter 8, Laws of 1965 and RCW 

10 43.01.100 are each amended to read as follows: 

11 The inclusion of any question relative to an applicant's race 

488 

489 

490 

12 or religion in any application blank or form £or employment or 491 

13 license required to be filled in and submitted by an applicant to any 491 

14 department, board, commission, officer, agent, or employee of this 492 

15 state or the disclosure on any license of the race or religion of the 493 

16 licensee is hereby prohibited~ R1QYlQ~Q.i T~at nothi!!.,1 ·herein shall 493 

religion U94 

18 £.EE1icag!~ iQE ~moloyment or Qf ~E£licants fO£ use of the services of 494 

19 the 495 

20 recording is not 2.I! unf2i£ practice @Q.§£ RC! 49.60.180 or RCW 496 

21 qq. 6 0.:.100. 496 

22 l!B~·l ~ECI1.QK.:. Sec. 35. The right to enter into or pursue a 497 

23 business without hindra nee from discrimination because of ra-ce, 49 8 

24 creed, color, or national origin is recognized as and declared to be 498 

25 a - civil - right, and it shall be an unfair practice for any person to 4gg 

26 deny or impair the exercise of this eight by another. For purposes 500 
~-

27 of this section, «business" shall include, but not be limited to~ 500 

28 manufacturing and the sale of gooas and services. 

29 _liEW SECTION. Sec. 36. Section 25, chapter 37, Laws of 1957 

30 and RCW 49.60.300 are each repealed. 
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DANIEL J. EVANS WILLIAM C. JACOBS 

Governor Director 

OFFICE OF THE DIRECTOR 

STATE OF WASHINGTON 

DEPARTMENT OF LABOR AND INDUSTRIES 
General Administration Building 

OLYMPIA 98501 

MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

RICHARD HEMSTAD-, LEGAL ASSISTANT 
OFFICE OF THE GOVERNOR ~. 

WILLIAM c. JACOBS, DIRECTOR ~ 
DEPARTMENT OF LABOR AND INDU S 

HOUSE BILL NO. 594 

House Bill No. 594, introduced by executive request, prohibits 
discrimination based upon sex. 

It would appear that passage of this bill would render null and 
void the various Industrial Welfare Orders administered by the 
Department of Labor and Industries. Industrial Welfare Orders 
relate to working conditions for women and minors in the various 
industries of the state. They were last revised in 1962 and are 
presently under revision. 

I am not sure of the Governor's position on Industrial Welfare 
Orders; however, I felt this should be called to your attention 
so that you would be aware of the impact this bill has on the 
Department's administration of working conditions relating to 
women and minors. I am enclosing for your review Industrial 
Welfare Orders currently in effect. 

WCJ:jl 

Enclosure 
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DEPARTMENT OF LABOR AND INDUSTRIES 
INDUSTRIAL WELFARE CO:mwTTEE 

OF THE 

STATE OF WASHINGTON 

Industrial Welfare Order No. 1-62, Effective March 1, 1962 

MERCANTILE INDUSTRY, WHOLESALE AND RETAIL-WOMEN AND MINORS 

TO WHOM IT MAY CONCERN: 

TAKE NOTICE: That pursuant to and by virtue of authority 
vested in it by Chapter 174 of the Session Laws of the State of 
Washington for 1913 as amended, and after notice of conference 
having been duly given and held in the manner provided by 
law, the Industrial Welfare Committee, after consideration of 
evidence and recommendations of the Conference, found and 
concluded that the Minunum Wage Order No. 44, enacted by 
the Industrial Weliare Committee on April 6, 1949, and e.fl'ective 
June 6, 1949, should be altered and revised. 

NOW, THEREFORE, The Industrial Welfare Committee of 
the State of Washington does hereby alter and revise Minimum 
Wage Order No. 44, and does hereby enact its revised order as 
follows: 

APPLICABILITY 

This order shall apply to all WOMEN and MINORS 
empioyed in any industry, business or establishment operated 
for the purchasing, selling or distributing of goods or 
commodities at wholesale or retail, regardless of how wages 
are computed, unless such operation is performed in an 
industry covered by another order of the Committee. 

DEFINITIONS 

(1) "MERCANTILE INDUSTRY" means any industry, 
business or establishment operated for the purpose of purchas
ing, selling or distributing goods or commodities at wholesale 
or retail; or for the purpose of renting goods or commodities. 

(2) "EMPLOY" means to engage, suffer or permit to work. 

(3) ''E:M:PLOYEE" means any woman os minor employed 
by an employer. 

(4) "EMPLOYER" means any person, association, partner
ship, private or public corporation who em:;,loys or exercises 
control over the wages, hours or working conditions of a woman 
or minor_ 

(5) "WOMAN" shall mean all persons of the female sex 
above the age of eighteen (18) years. 

(6) "I>ITNOR'' shall mean any person, male or female, 
u:nder the age of eighteen (18) yea,:,;. 

(7) "HOURS WORKED" shall be considered to mean all 
hours during which the employee is requirec. to be on duty or 
on tbe employer's premises or at a prescribed workplace. 

MlNIM1JM WAGES 

Every employer shall pay wages of not less than $1.25 an 
hour to each woman and minor employee for all hours worked 
whether computed on an hourly, comm.issicn, piece work or 
other basis except that this provision shell not apply to 
apprentices duly registered under a bona fide apprenticeship 
program approved by the State Apprenticeship Council nor 
shall it apply to learners or handicapped workers for whom 
special certificates have been issued by the Departinent of 
Labor and Industries; ProviMd that any employer in the 
mercantiie industry may employ minors at a wage rate of 
$LOO per hour for the first 480 hours of employment m the 
mercantile industry under special permits issued by the 
Supervisor of Women and Minors. 

HOURS 

(1) Meal Periods. No employee shall be required to work 
more than ftve ( 5) consecutive hours without a meal period of 
not less than thirty (30) minutes on the employee's time :in 
every regularly scheduled full-time shift. 

(2) Rest periods. There shall be a rest period of at least 
ten (10) minutes in every continuous four ( 4) hour period of 
employment. In the event that the one shift shall be less than 

Dated December 29, 1961, Olympia, Washlngton 

four ( 4) hours and the other shift shall be four ( 4) hours or 
more, there shall be a rest period of fifteen (15) minutes in the 
longer shift. All rest periods shall be on the employer's time. 

WORKING cm,'DITIONS 

(1) All places where women and minors are employed 
shall be maintained in a clean, sanitary and healthful condition 
in accordance with such standards and requirements as may be 
established by reasonable reguiations of the Department of 
Labor and Industries. 

(2) Every room in which women and ,:r,.inors are employed 
shall be supplied with natural or artificial light in accordance 
voith the General Safety Standards of the Department of Labor 
and Industries. 

(3) Appropriate washrooms and toilet room,; shall be 
provided for women and minor employees. All such rooms 
shall be well kept and ventilated and conveniently located. 
Sufficient soap and cloth or paper towels shall be provided. 
Where there are ten (10) or more employees of both sexes, 
there shall be separate toilet facilities for females. 

(4) Every mercantile establishment where women and 
minors are employed shall be properly heated and ventilated. 

(5) A suitable place for eating lunches shall be provided, 
EXCEPT that where there are less than ten (10) employees, 
the Supervisor of Women and Minors may, upon appli=tion, 
release such applicant from compliance with this provision. 

(6) Seats shall be provided by the employer in accordance 
with any applicable statutes of the State of Washington. 

POSTING OF ORDER 

Every employer shall keep posted a copy of this order in all 
establishments where "'omen and minors are employed. 

STATEll-lENTS FuRl\'ISBED 

Every employer shall furnish to each employee at the time 
of payment of wages an itemized statement of gross wages and 
all deductions therefrom for that pay period. 

RECORDS 

Records showing the names of women and minors employed, 
dates of employment, wages paid and hours worked by them, 
shall be kept by every employer for a period of at least three 
(3) years and available for inspection by the representatives of 
the Industrial Welfare Committee of the State Department of 
Labor a.-:td Industries at all reasonable times. 

MINOR WORK PERMITS 

No minor shall be employed in any occupation covered by 
this order unless the employer shall have on file during the 
period of employment an unexpired work permit issued by the 
Industrial Welfare Committee or its duly designated agent. 

PENALTIES 

The Supervisor of Women and l\!Iinors shall investigate the 
complaint of any individual alleging that this Order has been 
violated. Any person employing a woman or minor in violation 
of this Order shall upon conviction thereof be punished :in 
accordance with RCW 49.12.170, which states as follows: "Any 
person employing a woman or minor for whom a minim.um 
wage or standard conditions of labor have been specified, at 
less than the minimum wage, or under conditions of labor 
prohibited by the order of the Committee; or violating any 
other of the provisions of this chapter, shall be guilty of a 
misdemeanor, and shall, upon conviction thereof, be punished 
by a fine of not less than Twenty-ftve Dollars ($25.00) nor 
more than One Hundred Dollars ($100.00)." 

(OVER) 



SEPARABILITY 

If the application of any provisions of this Order, or any sec
tion,. subsection, subdivision,. sentence, clause, phrase, word, or 
portion of this Order shall be held .invalid or UllCODStitutional., 
the remaining provisions thereof shall not be affected thereby, 
but shall continue to be given full force and e:ffect as if the part 
so held invalid or unconstitutional had not been mcluded herein. 

EFFECTIVE DATE 

Minhnurn Wage Order Number 44, enacted April 6, 1949, js 
hereby rescinded effective the date this Order No. 1-62 becomes 
effective, to wit: March 1, 1962. 

Enacted this 29th day of December, 1961. 

INDUSTRIAL WELFARE COMMITTEE FOR THE 
STATE OF WASHINGTON, 

JERRY HAGAN, 
Director of the Department oj Labor and 

Industries and Chairman of the Committee. 

BEULAH C011PTON, 
Superoisor oj Women and Minors in lndm-try 

and E:recutiue Sec-retary of the Committee. 

A. L. WILIE, 
Supervisor of Inciustria! Insurance. 

JOE L. DI JULIO, 
Superoisor of Industrial Relations. 

EDITH L. NORMAN, 
lndustricu Statistician. 
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DEPARTME..1'IT OF LABOR AND INDUSTRIES 
INDUSTRL,U, WELFARE COMMITTEE 

OF THE 

STATE OF WASHINGTON 

Industrial Welfare Order No. 2-62-Effective March 1, 1962 

MANUFACTURING INDUSTRY AND GENERAL WORKING CONDITIONS
WOMEN AND MINORS 

TO WHOM IT MAY CONCERN: 

TAKE NOTICE: That pursuant to and by virtue of authority 
vested in it by Chapter 174 of the Session Laws of the State of 
Washington for 1913, and after notice of conference having been 
duly given and he1d in the manner provided by law, the 
Industrial Welfare Committee, after consida-ation o:f evidence 
and recommendations of the Conierence, found and concluded 
that Min.unum Wage and Welfare Order No. 50, enacted May 9, 
1950, and effective July 17, 1950, should be altered and revised: 

NOW, THEREFORE, The Industrial Welfare Committee of 
the State of Wasbington does hereby alter and revise :Minimum 
Wage Order No. 50, and hereby enacts its revised order as 
follows: 

APPLICABILITY 

This Order shall apply to all women and minors employed 
in any business or establishment operated for manufacturing, 
as herein defined, unless such employment is performed in an 
industry specifically covered by another order o:f the Committee. 

DEFINITIONS 
(1) "MANUF ACTCJRING INDUSTRY" means any industry, 

business or establishment operated for the purpose of prepar
ing, producing, making, altering, repairing, fi.r.ishing, processing, 
inspecting, handling, assembling, wrapping, b,~ttling, or packag
ing goods, articles or commodities, in whole or ln part, except 
when such activities are covered specifically by the food 
processing order or another order of the Industrial Welfare 
Committee. 

(2) ''CO:M:MITTEE" means the Industrial Welfare Commit
tee of the State of Washington. 

(3) "DIVISION" means Division of Women and Minors of 
the Department of Labor and Industries. 

( 4) "EMPLOY" means to engage, suffer or permit to work. 

(5) "EMPLOYEE'' means any woman or minor employed 
by an employer. 

(6) "EMPLOYER" means any person, association., partner
ship, private or public corporation who employs or exercises 
control over the .,,ages, hours or working conditions of a woman 
or minor. 

(7} "WOMAN" shall mean all persons of the female sex 
above the age of eighteen (18) years. 

(8) "MINOR" means a male or female person under the age 
of eighteen (18) years. 

(9) ''HOURS WORKED" shall be considered to mean all 
hours during which the employee is required to be on duty or 
on the employer's premises or at a prescribed work place and 
al1 time during which the employee is suffered or permitted to 
work whether or not he is required to do so. 

MINIMUM WAGES 
Every employer shall pay wages of not less than $1.25 an 

hour to each woman and minor employee for all hours worked 
whether computed on an hourly, commission, piece-work or 
other basis, except that this provision shall not apply to 
apprentices duly registered under a bona fide apprenticeship 
program approved by the State Apprenticeship Council, nor 
shall it apply to learners or handicapped workers for whom 
special certificates have been issued by the Department of 
Labor and Industries. 

H01JRS 

(1) The hours of employment of women and minors in the 
Manufacturing Industry in the State of Washingt?U shall be 
subject to applicable statutes of tbe State of Washington (See 
RCW 49.28.070 which reads in part as follows): 

''No female shall be employed in any mechanical or 
mercantile establishment, laundry, hotel or restaurant 
for more than eight hours during any day. The hours of 
work may be so arranged as to permit the employment 
of females at any time so that they shall ,:ot work more 
than eight hours during the twenty-four." 

(Over) 
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(2) Any regular daily shift shall be performed within a 
period of not more than thirteen hours. 

(3) No employee shall be required to work m excess of sbJ: 
days m a calendar week. 

( 4) Meal Period. There shall be a meal period of not less 
than thirty (30) minutes on the employee's time in every 
regularly scheduled full-time shift. No employee shall be 
required to work more than five (5) consecutive hours without 
a meal period; provided, that the Supervisor of Women and 
Minors ln Industry may, upon application and good cause 
shoW11, authorize a shorter meal period. 

(5) Relief Period. There shall be a relief period of ten (10) 
minutes in every continuous half shift of employment. This 
relief period can be given at the option of the employer by 
general relief or by relief personnel and shall be as nearly as 
possible in the middle of each half shift. 

WORKING C02',L!ITIONS 
(1) All places where women and minors are employed shall 

be maintained in a clean, sanitary and healthful condition in 
accordance with such standards and r-equlrements as may be 
established by reasonable regulations of the Department. 

(2) Lighting. Every room in which women and minors are 
employed shall be supplied with adequate natural or art:IBcial 
light. Sufficient illumination shall be provided for each worker 
irrespective of his position on the floor space. Individual lamps 
shall be placed close to the work where necessary, and in such 
cases the lamp shall be provided v.ith suitable reflectors. 

(3) Ventilation and Temperature. .A11 rooms shall be prop
erly ventilated and heated, and the atmosphere shall be kept 
free from hazardous concentrations such as dust, gases, lint, 
fibres, and the like. The nature and place of the employment 
permitting, there shall be maintained in each work room a 
minimum temperature of sixty-five (65) degrees Fabrenheit. 
Where the nature and place of the employment will not permit 
a temperature of sixty-five (65) degrees Fahrenheit, a heated 
room shall be provided to which employees may retire for 
warmth after work or during lunch and relief periods. 

( 4) Toilet Facilities. Toilet rooms, with a sufficient number 
of toilet bowls, properly separated and isolated to insure 
privacy, shall be provided for :female employees. These rooms 
shall be maintained in a sanitary condition, adequately lighted, 
heated and ventilated; also provided with adequate disposal 
container. A sufficient number of wash bowls or sink space 
shall be lo~ated within the toilet room or adjacent to the toilet 
room. Any wash bowls or sinks not so located shall be installed 
in an approved location. Sufficient soap, hot and cold running 
water, and either individual or paper towels shall be provided. 

(5) Floors. Each room in which women and minors are 
employed shall be provided with an adequately smooth, tight 
floor, which shall be kept ln a safe and sanitary condition. 
Where wet processes are employed, adequate provisions shall 
be made for floor drainage, so that there will be no unreasonable 
depth of liquid at any point. Where floors are wet, wooden 
racks or grating of an adequate height, or other adequate means 
of insulation, shall be provided at such points. 

(6) Clothing Space. Employers shall provide adequate fa
cilities in which employees may keep outer clothing during 
working hours, and their work clothes during non-w-orking 
hours. When the occupation requires a change of clothing, a 
suitable space adequately heated shall be provided where fe
male employees may make such change in privacy. 

(7) Rest Room. (a) A suitable rest room properly ventilated 
and heated, with a cot or couch shall be provided for the 
exclusive use of female employees. 

Lunch Room. (b) An adequate lunch room or space fur
nished with tables, seats and facilities for heating water, shall 
be provided. 

(B) Where less than ten (IO) women are regularly em
ployed, the Supervisor of Women and Minors ln Industry, upon 
application and showing, may permit a modified compliance 
with the foregoing sections or any part of the same relative 
to working conditions. 

(9) Lifting. No woman or minor shall be required or per
mitted to lift or carry excessive weights. 



(10) Maternity. No female employee shall be knowingly 
employed for a period of four months before confinement for 
childbirth, or six weeks thereafter, except that upon presentation 
of a letter of request frOin the employer together with a 
doctor's certificate, stating her health 'Will not be impaired by 
such employment to a specified time, a special pernrit may be 
granted for continued employment by the Supervisor of Women 
and Minors. 

(11) Seats. Where the nature of the work permits, the 
following provisions shall be effective: Seats or stools shall be 
provided for use at work tables or machines for each and 
every woman and minor employed, and such seats or stools 
shall be kept adjusted to the work tables or machines so that 
the position of the worker relative to the work shall be 
substantially the same whether seated or standing. 

MINOR WORK PER.i"'\fi'I'S 

No minor shall be employed in any occupation covered by 
this Order unless the employer shall have on file during the 
period of employment an unexpired work certificate or pennit 
issued by the Industrial Welfare Committee of the State 
Department of Labor and Industries or its duly designated 
agent for the issuance of such pennit. Such permit will not be 
issued except upon presentation of such evidence of age as is 
required by the Industrial Welfare Committee. 

(NOTE: A work permit must be obtallled :for the employment 0£ 
minors under eighteen (18) years o:f 8!,"· For ir.terstate business, a 

~~; ~~~!i:~ fuccig~~/~:nYee!\.,~=f,;~m°inf1b~ ~itli~ 
of the Federal Fair Labor Standards Act.) 

STATEMENTS FUR..~SHED 

Every employer shall furnish to each employee at the time 
of payment of wages an itemized statement of gross wages and 
all deductions for that pay period. 

RECORDS 

Records showing the na...-nes of women and minors em
ployed, dates of employment, wages paid, and the hours 
worked by them, shall be kept by the employer for a period 
of at least three years, and available for inspection by the 
representatives of the Industrial Welfare Committee of the 
State Department of Labor and Industries at all reasonable 
times. 

POSTING OF ORDER 
The employer shall keep posted a copy of this Order in all 

establishments where women and minors are employed. 

SEP ARABILITY 

Ii the application of any provisions of this Order, or any 
section, subsection, subdivision, sentence, clause, phrase, word 

-------------------

or portion of this Order shall be held invalid or unconstitu
tional, the remaining provisions thereof shall not be affected 
thereby, but shall continue to be given full force and effect as 
if the part so held invalid or unconstitutional had not been 
included herein. 

PENALTIES 
The Super1.'isor of Women and Minors shall investigate the 

complaint of any indh-'idual alleging that this Order has been 
violated. Any person, employing a woman or minor in viola
tion of this Order shall, upon conviction thereof, be punished 
in accordance with RCW 49.12.170 which states as :follows: 
"Any person employing a woman or minor for whom a mlni
mum wage or standard conditions of labor have been specified, 
at less than the minimum wage, or under conditions of labor 
prohibited by the order of the committee; or violating any 
other provision of this chapter shall be guilty of a misdemeanor, 
and shall, upon conviction thereof, be punished by a fine of not 
less than twenty-five dollars nor more than one hundred 
dollars." 

EFFECTIVE DATE 

:Minimum Wage and Welfare Order No. 50, enacted May 9, 
1950, and effective July 17, 1950, is hereby rescinded effective iii

2
~te this Order No. 2-62 becomes effective, to wit: March 1, 

Enacted this 29th day of December, 1961. 

INDUSTRIAL WELFARE C01'-Il\'1ITTEE FOR THE 
STATE OF WAS~GTON, 

JERRY HAGAl"\f, 
Director of the Department of Labor and 

Industries and Chairman of the Committee. 

BEULAH COMPTON, 
Supervisor of Women and Minors in Industry 

and Executive Secretary of the Committee. 

AL. WILIE, 
Supervisor of Industrial Insurance. 

JOE L. DI JULIO, 
Supervisor of Industrial Relations. 

EDITH L. NORMAN, 
Industrial Statistician. 



DEPARTMENT OF LABOR AND INDUSTRIES 

INDUSTIUAL WELFARE COMMITTEE 

OF THE 

STATE OF WASHINGTON 

Industrial Welfare Order No. 3-62, Effective March 1, 1962 

LAUNDRY, DRY-CLEANING AND DYE WORKS INDUSTRY-WOMEN AND MINORS 

TO WHOM IT MAY CONCERN: 

TAKE NOTICE: That pursuant to and by v:irtue of authority 
vested in it by Chapter 174 of the Session Laws of the State of 
Washington for 1913, and after notice of conierence having been 
duly given and held in the manner pro·,:ided by law, the 
Industrial We!fare Committee. after consideration of evidence 
and recommendations of the Conference, fcund and concluded 
that Minimum Wage and Welfare Order No. 48, enacted by the 
Industrial Welfare Conunittee an April 5, 1950, and effective 
June 5, 1960, should be altered and revised: 

NOW, THEREFORE, the Industrial Welfare Committee of 
the State of Washington does hereby alter and revise the 
Laundry, Dry-Cleaning and Dye Works Industry Order No. 48 
and hereby enacts its revised Order as follows: 

API'LICABU.J:Tl" 

THIS ORDER shall apply to .an women and minors em
ployed in any industry, business or establisbment operated as a 
Laundry, Dry-Cleaning and Dye Works ]ndustry, as herein 
defined, unless such operation is performed in an industry 
specifically covered by another order of the Committee. 

DEFINITIONS 
(1) The term ''LAUNDRY, DRY-CLEANING, and DYE 

WORKS INDUSTRY", as used herein, shall include but not be 
confined to: 

(a) The employment o:f women and minors in marking, 
sorting and washing, cleaning, collecting, ironing, assembling, 
packaging, pressing, receiving, shipping, or renovating in any 
capacity directly concerned with sale or distribution at retail 
or wholesale o:f any laundry or dry-cleaning service; 

(b) The work performed by clerical workers and telephone 
operators (not employed directly by a telephone company) in 
connection with the production and furnishing of these services; 
and 

(c) The production of laundry, dry-cleaning or dyeing 
services on their own behalf by any es'.ablishment, which 
services may be incidental to their principal business. 

(d) Cleaning, pressing, finishing, refreshing, dyeing or 
processing of any article of wearing apparel, including hats, 
household furnishings, rugs, textiles, fur, leather (including 
shoes) or any fabrics whatsoever, when such activity is not 
performed in the original process of manufacture. 

(2) "EMPLOY" means to engage, suffer or permit to work. 

(3) ''EMPLOYEE" means any woman or minor who is 
employed to work in any industry or establislLment in tbe 
State of Washington engaged in laundering, dry-cleaning and 
dyeing. 

( 4) ''EMPLOYER" means any person, association, partner
ship, private or public corporation which ( or who) employs or 
exercises control over the wages, hours or workmg conditions 
of a woman or minor. 

(5) ''WOJ'.1AN" means all persons of the female se:is: 
eighteen (18)' or more years of age. 

(6) "MINOR" means any person, male or female, under 
the age of eighteen ( 18) years. 

(7) "HOURS WORKED" shall be consdered to mean all 
hours during ·wmch the employee is required to be on duty or 
an the employer's premises or at a prescribed workplace. 

llilNIMUM WAGES 
Every employer shall pay wages of not less than $1.25 an 

hour to each woman and minor employee for .an hours worked 
whether computed an an hourly, commiss:on, piece work or 
other basis except that this provi,sion shall not apply to 
apprentices duly registered under a bona fide apprenticeship 
program approved by the State Apprentieesbip Council nor 
shall it apply to learners or handicapped workers for whom 
special certificates have been issued by the Department of 
Labor and Industries. 

Dated December 29, 1961, Olympia, Washington 

49.28.070 which reads in part as £allows: "No female shall be 
employed in any mechanical or mercantile establishment, 
laundry, hotel or restaurant J:or more than eight hours during 
any day. The hours of work may be so arranged as to permit 
the employment of females at any time so that they shall not 
work more than eight hours during the twenty-four."). 

(2) Meal Period: There shall be a meal period af not less 
than thirty (30) minutes on the employee's time in every 
regularly scheduled full-time shift. No employee shall be 
required to work more than five (5) consecutive hours without 
a meal period. 

(3) Rest Period: Every employer shall authorize and permit 
all employees to take rest periods which, msofar as practicable, 
shall be in the middle of each work period. The authorized 
rest period time shall be based on the total hours worked daily 
at the rate of ten (10) minutes per four (4) hours or major 
:fraction thereof. However, a rest period need not be authorized 
for employees whose total daily work time is less than three 
(3) hours. Authorized rest period time shall. be counted as 
hours worked for which there shall be no deduction from. 
wages. 

(4) Six Da.y Week: Na employee shall be required to work 
in excess of six (6) days in a calendar week 

(5) Split Sm:ft Restrfotion: Any regular daily shift shall be 
performed within a period of not more than thi,,-teen (13) hours. 

WORKING co:NDITIONS 
(1) All places where women and minors are employed 

shall be maintained in a safe and sanitary condition. The 
requirements for safety, sanitation and first aid shall be in 
conformity with the safety standards, rules and regulations as 
adopted by the Division o:f Safety of the Department of Labor 
and Industries. 

(2) Every room in which women and minors are employed 
shall be supplied with adequate natural or artificial light and 
shall comply with the General Safety Standards of the 
Department of Labor and Industries. 

(3) Each room in which ,,,omen and minors are employed 
shall be adequately heated and ventilated. 

( 4) Each room in which women and minors are employed 
shall be provided with a smooth, tight floor, which shall be 
kept in a sanitary condition. Where wet processes are 
employed, adequate provision shall be made for floor drainage, 
so that there will be no unreasonable depth of liquid at any 
point. Where floors are wet, wooden racks or grating of an 
adequate height, or other adequate means of insulation, shall be 
provided at such points. 

(5) Toilet rooms, with a sufficient number of toilet bowls, 
properly separated and isolated to insure privacy. shall be 
provided for women and female minors. These rooms shall be 
maintained in a sanitary condition, adequately lighted, heated 
and ventilated; also provided with adequate disposal container. 
A sufficient number of wash bowls or sink space shall be 
located within the toilet room or adjacent to the toilet room. 
Any wash bowls or sinks not so located shall be installed in an 
approved locatioD.. Sufficient soap, hot and cold running water, 
and either individual or paper towels shall be provided. 

( 6) Employers shall provide for adequate facilities for 
keeping and protecting employees' outer clothing during work
ing hours, and for their work clothes during nonworking 
hours. When the occupation requires a change of clothing, a 
suitable space adequately heated shall be provided where 
female employees may make such change in privacy. 

(7) (a) A suitable resrroom properly ventilated and heated, 
with a cot or couch shall be provided. (b) An adequate lunch 
room furnished with tables, chairs, and facilities for heating 
water shall be provided, except that where less than ten (10) 
females are :regularly employed, the Supervisor of Women and 
Mlnors in Industry, upon application and show:ing, may permit 
a modified compliance 'l'vith the foregoing section or any part 
of the same. 

(8) No woman or minor shall be required or permitted to 
.lift or carry an excessive weight. 

(9) No female employee shall knowingly be employed for a 
HOURS period of four months before confinement for pregnancy, or six 

(1) Ho= of Employment: The hours of employment of weeks thereafter. 
women and minors in the Laundry, Dry-Cleaning and Dye (10) Jury establishment employing -.,.-omen or minors covered 
Works Industry in the State of Washington shall be subject to by this order shall have signs an all cleaning machines warning 

any applicable statutes o:f the State of Washington (See RCW of the dangers of toxic gases; also every container of toxic or 

(OVerl 
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volatile liquids shall have an adequate v,.-aming sign or label 
signifying the dangers pertinent to their use. 

MINOR WORK PERMITS 
No minor shall be employed in any occupation covered by 

this Order unless the employer shall have on file during the 
period of employment an unexpired work ctci:ificate or p=it 
issued by the Industrial Welfare CODJmittee of the State 
Department of Labor and Industries or it. duly designated 
agent. Such permit will not be issued except upon presentation 
of such evidence of age as is required by the Industrial W elfa:re 
Committee. 

(NOTE: A work p-ermit must be: obtained fer the employment of 
minors und-er eighteen ClS) years o£ age. For :interstate busin<i:ss, a 
minor petnrl.t is accepted by the U. S. Department o£ Labor as &roof 
~~ ~! i~er!fi~ ~~~ s~~~~~f1 employment i:f m v.io tion 

STATEMENTS FlJRNISHED 
Every employer shall :furnish to each employee at the time 

of payment of wages an itemized statement of gross wages and 
all deductions therefrom for that pay period. 

RECORDS 
Records of hours and wages for each employee shall be kept 

at the place of employment for a period of at least three years 
and the employer shall on demand submit a sworn copy of such 
records to the Industrial Welfare Committee or its representative. 

POSTING OF ORDER 
The employer shall keep posted a copy of this Order in all 

places where women and minors are employed. 

SEPA.aABILITY 
If the application of any provision of this Order or any 

section, subsection, subdivision, sentence, clause, phrase, word 
or portion of this Order shall be held JD.valid or unconstitutional, 
the remaining provisions thereof shall not be affected thereby, 
but shall continue to be given full force and effect as it the part 
so held invalid or unconstitutional had not been included herein.. 

PENALTIES 
The Supervisor of Women and Minors shall investigate the 

complaint of any individual alleging that th;s Order has been 

violated. .A:rry person employing a woman or minor :In violation 
of this Order shall, upon conviction thereof, be punished ln 
accordance with RCW 49.12.170 which states a.s follows: "Any 
person employmg a woman or minor for whom a mmimum 
wage or standard conditions of labor have been specified, at 
less than the minimum wage, or under conditions of labor 
prohibited by the order of the coDllllittee; or violating any 
other provision of this chapter sball be guilty of a misdemeanor, 
and shall, upon conviction thereof. be punished by a fine of not 
less than twenty-five dollars nor more than one hundred 
dollars." 

EFFECTIVE DATE 
Minimum Wage and Welfare Order No. 48, enacted April 5, 

1950, and effective .rune 5. 1950, is hereby rescinded effective 
the date this Order No. 3-62 becomes effective, to wit: March 1, 
1962. 

Enacted thls 29th day of December, 1961. 

INDUSTRIAL WELFARE C:OMJ.\IITTEE FOR THE 
STATE OF WASIDNGTON, 

JERRY HAGAN, 
Director of the Department of Labor and. 

Industries and Chairman of th.e Committee. 

BEULAH COMPTON, 
Supervisor of Women and Minors in Industry 

and Executi"e SeCTetary of the Committee. 

A. L. WJLIB, 
Supervisor of Industrial Insurance. 

JOE L. DI JULIO, 
Supervisor of Industrial Reiations. 

EDITH NORMAN, 
Industrial Sta:tirtician. 



DEP ARTI\IIBNT OF LABOR AND INDUSTRIES 

Th"DUSTRIAL WELFARE COMMITTEE 

OF TIIE 

STATE OF WASHINGTON 

Industrial Welfare Order No. 4-62, Effective March 1, 1962 

PERSONAL SERVICE INDUSTRY-WOMEN AND MINORS 

TO WHOM IT MAY CONCERN: 

TAKE NOTICE: That pursuant to and by virtue of authority 
in it vested by Chapter 174 of the Session Laws of the State of 
Washington for 1913, and after notice of conference having been 
duly given and held in the manner provided by law, the 
Industrial Welfare Committee, after consideration of evidenre 
and recommendations of the Conference, found and concluded 
that Minimum Wage Order No. 47, enacted by the Industrial 
Welfare Conunittee on December 9, 1949, and efiective February 
13, 1950, should be altered and revised: 

No·.v, THEREFORE, the Industrial Welfare Committee of 
the State of Washington does hereby alter ar.d re,i.se Minimum 
Wage Order No. 47, and hereby enacts its revised Order as 
follows: 

APPLICABILITY 
This Order shall apply to ill women anc. minors employed 

in the Personal Service Industry as herein defined. 

DEFINTTIONS 
1. "PERSONAL SERVICE lNDUSTRY" means any indu.s• 

try, business or establishment operated for the purpose of 
rende:ting, directly or indirectly, any service~ operation or 
process used or u.seful in the care, cleansing, or beautification 
of the body, skin, nails, or hair, or in the enhancement of 
personal appearance- or health; or in selling, or demonstrating 
or appbing beauty preparations, cosmetics or supplies either 
to the demonstrator or other persons, instructing student.,; in 
any of the foregoing occupations and all services or operations 
incidental to such occupations, including the services of 
instructors in beauty sr.hools; including but not limited to, 
beauty salons, barber shops, bath and massage par1ors, physical 
conditioning and weight control salons, charm schools, and 
mortuaries. 

2. "EMPLOY" .means to engage, suffer or permit to work; 
or to make gainful use of the services of another. 

3. "EMPLOYER" means any person, association, partner
ship, :private or public corporation, who employs or exercises 
control over tbe wages, hours or \Vorking conditions of a ,voman 
or minorL 

4. "Eil!IPLOYEE" means any woman or minor employed by 
an employer. 

5. ((WOMAN" means arzy- person of female .sex 18 years of 
age or over. 

6. "MINOR" means any person, male or female, under the 
age of 18 years. 

7. "HOURS WORKED" shall be considered to mean all 
hours during which an employee is required to be on duty or on 
the employer's premises or at a prescribed workplace. 

:MTI,,'JMUM WAGES 
1. Every employer shill pay wages of not less than $1.25 an 

hour to each woman or minor employee for all hours worked 
whether computed on an hourlyr commission or piece work or 
other basis except that this provision shall not apply to 
apprentices duly registered under a bona fide apprenticeship 
program approved by the State Apprenticeship Council nor 
shall it apply to learners or handicapped workers for whom 
special certificates have been issued by the Department of 
Labor and Industries. 

2. In determining the amount of wages paid for the purpose 
of this Order; where emplo:ym.ent is on a com...'l'llission or other 
basis, wholly or partially, the commission or money earned or 
paid over each one-week period shall be credited as a part of 
the minimum wage~ and the total amount of said wages so paid 
and computed over a one-week period shall be not less than 
$1.25 (One Dollar and twenty-five cents) per hour for each 
hour worked throughout said one-week period. 

3. For the purpose of this Order, gratuities received by 
employees shall not be considered a part of the wage. 

Dated December 29, 1961, Olympia, Washington 

DNIFOfu'\iS 
When uniforms are required by the employer, no employee 

shall be reqwred to contribute directly or indirectly from the 
minimum wage for the purchase, malntenance, laundering or 
cleaning thereof_ The term '"uniform', means ,vearing apparel 
and accessories not suitable for general wear, required by the 
employer to be worn by the employee as a condition of 
employment. 

HOURS 
1. The hours of em_ployrnent of women ill the Person.al 

Service Industry shill he subject ta any applicable ordinances, 
regulations and statutes of the State of Washington and its sub
divisions. 

2. Meal Periods. Every employee shall oe entitled to a 
minimum meal period of one-half hour and, upon request, to 
a meal period of not in excess of one hour, in every regular full 
time shift. All meal periods shall be on the employee's time. 

3. Rest Periods. Every emnloyee shall be entitled to a rest 
period computed on the basis~ of ten (10) minutes for every 
four hours of working time. No wage deduction shall be made 
for such rest period. 

WORKING CONDITIONS 
1. All places where women or minors are employed shall be 

maintained in a safe and sanitary condition. The requirements 
of health, safety, sanitation and first aid shall be in conformance 
with the safety standards, rules and regulations as adopted and 
administered by the Div'.si.on of Safety of the Department of 
Labor and Industries. 

2. Every room in i."·hlch v.-·omen or minors are ernolayed 
shall be supplied with natural or arUficlal light in accordance 
with the General Safety Standards of the Department of Labor 
and Industries. 

3. Appropriate rest rooms, wash rooms and toilet rooms 
shall be provided for female employees. All such rooms shall 
be well-kept, well ventilated and conveniently located. Sufficient 
soap and individual cloth or paper towels shall be provided. 

4. All rooms shall oe properly ventilated and heated. 

RECORDS 
Records of hours and wages of each employee shall be kept 

at the place of employment for a period of at least three years 
and the employer shall on demand submit a sworn copy of such 
records to the Industrial We!:fare Committee or its representati~·e. 

STATEMENTS FOTu."','1:SHED 
Every employer shall ftL'"llish to each of bis employees at 

the time of payment of wages an itemized statement of gross 
wages and all deductions therefrom for that pay period. 

POSTING OF ORDER 
Every employer shall keep a copy of this Order posted in 

an area frequented by women and minors where it may be 
easily read during tile work day. 

SEP AR..4BILITY 
If the application of any provision of this Order, or any 

section, subsection, subdivision, sentence, clause, phrase, word 
or portion of this Order shall be held invalid or unconstitutional, 
the remaining provisions thereof shall not be affected thereby, 
but shall continue to be gi~·en full force and effect as if the part 
so held invalid or unconstitutional had not been included herein. 

MINOR WORK PERMITS 
No minor shall be employed in any occupation covered by 

this Order unless the employer shall have on file during the 
period of employment an unexpired work certifi.cate or permit 
issued by the Indu.strial Welfare Committee of the State 

(OVER) 



Deparlment of Labor and Industries or its duly designated 
agent. Such permit will not be issued except upon pre.sentation 
of such evidence of age as is required by the Industrial Welfare 
Committee. 

PENALTIES 
The Supervisor of Women and Minors shall :investigate the 

complaint of any individual alleging that this Order has been 
violated. Any person, employing a woman or minor in "'iolation 
of this Order shall, upon conviction thereof, be punished in 
accordance with RCW 49.12.170 which states as follows: "Any 
person employing a woman or minor for whom a roirumum 
wage or standard conditions of labor have been specified, at 
less than the minim.um wage, or under oonditions of labor 
prohloited by the order of the committee; or violating any 
other provision of this chapter shall be guilty of a misdemeanor, 
a.nd shall, upon conviction thereof, be punished by a fine of not 
less than twenty-five dollars nor more than one hundl"ed 
dollars.'' 

EFFECTIVE DATE 
Mmimum Wage Order No. 47, enacted December 9, 1949, 

a.nd effective February 13, 1950, is hereby rescinded effective 
the date this Order No. 4-62 becomes eil'ective, to wit: March 1, 
1962. 

., .. , .. ,. .. ,_,. ., .. ,..-.,-~--·-·· ---------

Enacted this 29th day of December, 1961. 

Th"'IlUSTRIAL WELFARE COMMITTEE FOR THE 
STATE OF WASHINGTON, 

JERRY HAGAN, 
Director of Dep<irtment of L<ibor <ind Industries 

and Chairman of the Committee. 

BEUT~4.H COMPTON, 
Supernisor of Women <ind Minors in Industry 

and Executive Secreta:ry of the Committee. 

A. L. WILIE, 
Supervisor of lndu.stri,i! Insimmce. 

JOE L. DI JULIO, 
Supervisor of Industrial Relations. 

EDITH L. NORMAN, 
lndus-tria! Stcitistician. 
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DEPARTMENT OF LABOR AND INDUSTRIES 
INDUSTRIAL WELFARE COMl\llTTEE 

OF '.l:BE 

S'.1:ATE OF WASHINGTON 

Industrial Welfare Order No. 5-62-Effective March 1, 1962 

FOOD PROCESSING INDUSTRY-WOMEN AND MINORS 

TO WHO~I IT MAY CONCER.'il: 

TA.KE NOTICE: That pursuant to and by virtue of authority 
vested in it by Chapter 174 of the Session Laws of the State of 
Washington for 1913, and after notice of conference having been 
duly given and held in the manner provided by law, the 
Industrial Welfare Committee, after consideration of evidence 
and recommendations of the Conference. found and concluded 
that Minimum Wage and Welfare Order No. 51, enacted 
January 9, 1951, and effective March 12, 1951, should be 
altered and revised: 

NOW, THEREFORE, The Industrial Welfare Committee of 
the State of Washington does hereby alter and revise Minimum 
Wage and Welfare Order No. 51, and hereby enacts its revised 
order as follows: 

APPLICABJLITY 
This Order shall apply to all women and minors employed 

in any industry engaged in the processing of fruit, vegetables, 
fish, shellfish, or any other products for the purpose of 
preserving them for food purposes, fo~ human or other 
consumption, 

DEFINITIONS 

(1) The term "FOOD PROCESSING INDUSTRY" herein 
used shall mean any industry, business or establishment 
operated for the purpose of processing by canning, free:,jng, 
cooking or otherwise of food for human or other consumption. 

(2) "EMPLOY" means to engage, suffer or permit to work. 

(3) "EMPLOYEE" means any woman or minor who is 
employed to work in an establishment of ':he Food Processing 
Industry as herein defined. 

( 4) ''EMPLOYER" means any person, association, copart
nership, private or municipal corporation, or other organization 
engaged in the Food Processing Industry as herein defined, and 
who (or which) employs any woman or minor covered by this 
Order. 

(5) "WOMAN" means any female over the age of eighteen 
(18) years. 

(6) "MINOR" means any person, male or female, under the 
age of eighteen ( 18) years. - -

l\fil"i"IMIJM WAGES 
Every employer shall pay wages of not less than $1.25 an 

hour to each woman and minor employee for all hours worked 
whether computed on an hourly~ commissio~ piece-work or 
other ~asis except !hat this provision shall not apply to 
apprentices duly registered under a bona fide apprenticeship 
program approved by the State Apprenticeship Council, nor 
shall it apply to learners or handicapped workers for whom 
special certificates have been issued by the Department of 
Labor and Industries. 

HOURS 
(1) The hours of employment of women and minors ;n the 

Food Processing Industry in the State of Washington shall be 
subject to any applicable statutes of the State of Washington 
and the United States. 

(2) Meal Period. No employee shall be required to work 
more than five (5) consecutive hours without a meal period 
of at least thirty (30) minutes. Meal periods shall be on the 
employee's time. Provided that the Supervisor of Women and 
Minors in Industry, upon application and showing may authorize 
a modification. 

(3) Relief Period. Rest periods of not less than fifteen (15) 
minutes in each four or five hour shift shall be provided on the 
employer's time, such rest period interval shall cover time from 
stopping work and returning thereto. This may be arranged 
by individual relief or general periods and shall be as nearly 
as practicable in the middle of each shift. 

( 4) Stand[!Y Time. Periods o:f waiting time during which 
the employee 1s not completely relieved of duty or is not free to 
use such time effectively for his own purposes shall be counted 
as time worked. 

Dated December 29, 1961, Olympia, Washington 

WORKING CONDITIONS 
(1) All places where women and minors are employed shall 

be maintained in a safe and sanitary condition. The require
ments for safety, sanitation and first aid shall be in confonnity 
with the safety standards, rules and regulations as adopted by 
the Division of Safety of the Department of Labor and Industries. 

(2) Lighting. Every room in which women and minors are 
employed shall be supplied with adequate natural or artificial 
light and shall comply with the General Safety Standards of 
the Department of Labor and Industries. 

(~) Ventilation a.nd Temperature. All rooms shall be prop
erly ventilated and heated, and the atmosphere shall be kept 
free from hazardous concentrations such as dust, lint, fibres, 
gases and steam and the like. Where the nature and nlace of 
employment will not permit a temperature of sixty-five (65) 
degrees Fahrenheit, a temperature of fifty-eight (58) degrees 
shall be maintained in the work room with a room pro,ided 
and heated to si;rty-five (65) degrees Fahrenheit to which the 
employees may retire for warmth after work or during meal 
and rest periods. 

( 4) Floors. Rooms where women and minors are employed 
must be provided with a smooth, tight .floor, kept in a sanitary 
condition. Where wet processes are employed, adequate pro
vision shall be made for .floor drainage, so that there will be no 
unreasonable depth of liquid at any point. If there is an 
accumulation of liquid at any point, or floors are wet, wooden 
racks or grating of an adequate height, or other adequate 
means of insulation shall be prm,ided. 

(5) Toilet Rooms with a su.flicient number of toilet bowls 
(standard suggested, one to each fifteen persons), properly 
separated and isolated to insure privacy, shall be provided for 
female employees. These rooms shall be maintained in a 
sanitary condition, adequately lighted, heated and ventilated; 
also, provided voith an adequate disposal container. A sufficient 
number of wash bowls or sink space shall be located within the 
toilet room or adjacent to the toilet room. Any wash bowls or 
sinks not so located shall be in.stalled in a location approved by 
the Supervisor of Women and Minors in Industry. Su.flicient 
soap, hot and cold running water, and either individual or 
paper towels shall be provided. Access to toilet facilities shall 
not be unreasonably restricted. 

(6) Outer Garments. The employer shall pro,ide adequate 
space for keeping o_f employees' outer 1othing during working 
hours, and for therr work clotbes durmg nonworking hours. 
When the occupation requires a change of clothing, a suitable 
space adequately heated shall be provided where female 
employees may make such change in the privacy of a dressing 
room. 

(7) Rest Rooms. (a) A suitable rest room properly venti
lated, lighted, and heated with cots or couches shall be 
provided if such facilities are not available in a first-aid room. 
(b) An adequate lunch and rest ,mace furnished v,ith tables 
chairs and facilities for beating water shall be provided, except 
that where less than ~en (10) female employees are regularly 
employed, the supervisor of women and minors in industry 
upon application and showing, may permit a modified com..'. 
pliance with the foregoing section or any part of the same_ 

( 8) Lifting. No arbitrary standard can be set for all women 
and, therefore, women should be taught both the technique of 
correct lifting and the con.sequences of bad lifting. Excessive 
demand shall not be made in respect to the amount to be lifted 
by any one woman. 

(9) Maternity. No female employee shall knowingly be 
employed for a period of four ( 4) months before cominement 
for pregnancy, or six (6) weeks thereafter, except upon 
presentation of a letter of request from the emplover together 
with a doctor's certificate, stating her health will not be 
impaired by such employment, to a specified time, a special 
perm)t may be granted for continued employment. Such special 
penmts may be revoked at any time upon advice of the doctor. 

(10) Seats. Female employees shall be permitted to use 
seats at all times when not engaged in the active duties of 
their occupation. Where the nature of the work permits the 
following provisions shall be effective. Seats or stools shall be 
provi~ed for use at work tables, including sorting belts, or 
machines for each and every female employed, and such seats 
or stools shall be kept adiusted to the work tables, sorting 
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tables, sorting belts, or maclnnes so that the position of the 
worker relative to the work shall be substantially the same 
whether seated or standing. Work tables, i:i.duding sorting 
belts, shall be of such dimensions and design that there are no 
pby,;ical impediments to efficient work whether in a sitting or a 
standing position. 

MINOR WORE: PERMITS 
_ No minor shall be employed in any occupation covered by 

this Order unless the employer shall have on file during the 
period of employment_ an unexpired work certi.ficate or permit 
issued by the Industrial Welfare Committee of the State De
partm~t of Labor and Industries or its duly designated agent 
for the issuance of such permit. Such permit "\\ill not be issued 
except upon presentation of such evidence of age as is required 
by the Industrial Welfare Committee. (Note: For interstate 
business, a minor pennit is accepted by the U. S. Department 
of Labor as .!:'r~of of ag_e only, and in no way guarantees legal 
employment if m violation of the Federal Fair Labor Standards 
Act.) 

STA'l'EM:ENTS FURNISHED 
Every employer shall furnish to each employee at the time 

of payment of wages, an itemized statement of gross wages 
and all deductions therefrom for that pay period. 

RECORDS 
Records showing the names of women and minors employed, 

dates of employment, wages paid, and the hours worked by 
them, shaJJ be kept by the employer for a tieriod of at least 
thr.ee (3) years, and available for inspection by the represen
tatlves of the Industrial Welfare Committee of the State 
Department of Labor and Industries at all reasonable times. 

POSTThTG OF ORDER 
The employer shall keep tiosted a copy of this Order in a 

conspicuous place in all establishments where women or minors 
are employed. 

SEPARABILITY 
If the application of any provision of thi, Order or any 

section, subsec~on, subdivision, sent?1ce, clause, phrase, word 
or portion of this Order shall be held mvalid or unconstitutional, 
the rem~ini.ng provis_ions thereof shall not be affected thereby, 
but continue to be given full force and effect as if the part so 
held invalid or unconstitutional had. not been included herein. 

-- -~-----~- - ....... ,-,,--~----

PENALTIES 
The. Supe..rvi,;or _of _W:omen and Minors shall investigate the 

complaints of any mdividual alleging that this Order has been 
viola~ed.. Any person employing a woman or minor in violation 
of this Order shall, upon conviction thereof, be punished in 
accordance wit)l RCW '!9.12.170 which states as follows: "Any 
person employuig a woman or minor for whom a :minimum 
wage or standard '.'onditions of labor have been specified, at 
less _t~an the m.uumum wage, or under conditions of Iabo:r 
prohibited by the order of the committee; or violating any other 
provision of this chapter shall be guilty of a misdemeanor and 
shall, upon conviction thereof, be punished hy a fine of not less 
than twenty-fr.ve dollars nor mare than one hundred dollars." 

EFFECTIVE DATE 
Minimum Wage :;rod Welfare Order No. 51, enacted .Tanuai:-y 

9, 19~1. and effect~ve March 12, 1951, is hereby rescinded 
effective the date this Order No. 5-62 becomes effective to wit• 
March l, 1962. ' . 

Enacted this 29th day of December, 1961. 

INDUSTRIAL WELR4.RE COMMITTEE FOR THE 
STATE OF WASHINGTON, 

JERRY HAGAN, 
Director of the Department of Labor and 

Industries and Chairman of the Committee. 

BEULAH CO:M:PTON, 
Superni.so-r of Women and Minors in Industry 

and Exeeuti1'e Secretary of the Committee. 

A. L. WILIE, 
Supen,isor of In<iustria.l Insurance. 

JOE L. DI JULIO, 
Supervisor oi Industrial Relations. 

EDITH L. NORMAN, 
Industrial Statistician. 



DEPARTMENT OF LABOR AND Th-i>USTRIES 

INDUSTRIAL WELFARE COMMITTEE 

OF THE 

STATE OF WASHINGTON 

Industrial Welfare Order No. 6-62-Effective March 1, 1962 

FRESH FRIDT AND VEGETABLE PACKING INDUSTRY-WOMEN AND MINORS 

TO WHOM IT MAY CONCERN: 

TAKE NOTICE: That pursuant to and by virtue of authority 
vested in it by Chapter 174 of the Se.s,;;ion Laws of the State of 
Washington for 1913, and after notice of conference having been 
duly given and held in the manner provided by law, the 
Industrial Welfare Committee, after consideration of evidence 
and recommendations of the Conference, found and concluded 
that Minimum Wage and Welfare Orde:- No. 52, enacted 
February 15, 1951, and effective April 16, 1951, should be 
altered and revised: 

NOW, THEREFORE, The Industrial Welfare Committee of 
the State of Washington does hereby alter aad revise Minimum 
Wage and Welfare Order No. 52, and hereby enacts its :revised 
order as follows: 

APPLICABILITY 

This Order shall apply to all women and minors employed 
m the Fresh Fruit and Vegetable Packing Industry as herein 
defined, except minors engaged in agriculture as that term is 
defined by Sec. 16, Chapter 35, Laws of 1945 of the State of 
Washington. 

DEFINITIONS 

(1) The term ''FRESH FRUIT AND VEGETABLE PACK
ING INDUSTRY" herein used shall mean any industry, 
business, establishment, person, firm,. association or C:OTJ)oration 
engaged m handling, packing, packaging, gradmg, storing or 
delivering to storage or to market or to a carrier for transpor
tation to market, any agricultural or horticultural commodity 
in its raw or natural state as an incident to the preparation of 
such fruits and vegetables for market. 

(2) "EMPLOY" means to engage, sufl'er or permit to work. 

(S) ''EMPLOYEE" means any woman or minor who is 
employed to work in an establishment of the Fresh Fruit and 
Vegetable Packing Industry as herein defined. 

(4) "EMPLOYER" means any person, association, copart
nership, private or municipal corporation, or other organization, 
engaged in the Fresh Fruit and Vegetable Packing Industry as 
herein defined, and who (or which) employs any woman or 
mmor covered by this Order. 

(5) "WOMAN" means any female over the age of eighteen 
(18) years. 

(6) ''MINOR" means any person, male or female, under the 
age of eighteen (18) years. 

MINIMUM WAGES 

Every employer shall pay wages of not less than $1.25 an 
hour to each woman and minor employee for all hours worked 
whether computed on an hourly, commission, piece-work or 
other basis except that this provision shall not apply to 
apprentices duly registered mi.der a bona fide apprenticeship 
program approved by the State Apprenticeship Council, nor 
shall it apply to learners or handicapped workers for whom 
special certificates have been issued by the Department of 
Labor and Industries. 

HOURS 

(1) The hours of employment of women in the Fresh Fruit 
and Vegetable Packing Industry in the State of Washington 
shill be subject to any applicable statutes of the State of 
Washington and the United States. 

(2) Mea.l Period. No employee shall be required to work 
more than five (5) consecutive hours without a mesl period of 
at least thirty (30) minutes. Meal periods shall be on the 
employee's time; Provided: that the Supervisor of Women and 
Minors in Industry, upon application and showing, may 
authorize a modification. 

(3) Relief Period. Rest periods of not less than fifteen (15) 
minutes in each four or five hour shift shill be provided on 
the employer's time, such rest period interval shall cover time 
from stopping work and returning thereto. This may be 
arranged by individual relief or gene..ra.J. periods and shall be 
as nearly as practicable in the middle of each shift. 

Dated December 29, 1961, Olympia, Washington 

(4) Standby Time. Periods of waiting time during which 
the employee is not completely relieved of duty or is not free 
to use such time effectively for his own purposes shall be 
counted as time worked. 

WORKING CONDl'.l'lONS 

(1) All places where women and mmors are employed shall 
be maintained in a safe and sanitary condition. The require
ments for safety, sanitation and first aid shall be in conformity 
with the safety standards, rules and regulations as adopted by 
the Division of Safety of the Department of Labor and 
Industries. 

(2) Lighting. Every room m which women and mmors are 
employed shall be supplied with adequate natural or artificial 
light and shall comply with the General Safety Standards of 
the Department of Labor and Industries. 

(3) Ventilation and Tempera.tnre. All rooms shall be prop
erly ventilated and heated, and the atmosphere shall be kept 
free from hazardous concentrations such as dust, lint, fibres, 
gases and steam and the like. Where the nature and place of 
employment will not permit a temperature of sixty-five (65) 
degrees F.hrenheit, a temperature of fifty-eight (58) degrees 
shall be maintained in the work room with a :room provided 
and heated to sixty-five (65) degrees Fahrenheit to which 
the employees may retire for warmth after work or during 
lunch and rest periods. 

(4) Floors. Rooms where women and minors are em
ployed must be provided with a smooth, tight floor, kept in a 
sanitary condition. Where wet processes are emploved, ade
quate provision shall be made for floor drainage, so that there 
will be no unreasonable depth of liquid at any point. If there 
is an accumulation of liquid at any point, or floors are wet, 
wooden racks or grating of an adequate height, or other 
adequate means of insulation shall be provided. 

(5) Toilet Rooms with a sufficient number of toilet bowls 
(standard suggested, one to each fifteen persOIJ.S), properly 
separated and isolated to insure privacy, shall be provided for 
female employees. These rooms shall be maintained in a 
sanitary condition, adequately lighted, heated and ventilated; 
also, provided with an adequate disposal container. A sufficient 
number of wash bowls or sink space shall be located within the 
toilet room or adjacent to the toilet room. Any wash bowls or 
sinks not so located shall be installed in a location approved by 
the Supervisor of Women and Minors in Industry. Sufficient 
soap, hat and cold running water, and either individual or 
paper towels shall be provided. Access to toilet facilities shall 
not be unreasonably restricted. 

(6) Outer Garments. The employer shall provide adequate 
space for keeping of employees' outer clothing durmg working 
hours, and for their work clothes during nonworking hours. 
When the occupation requires a change of clothing, a suitable 
space adequately heated shall be provided where female em
ployees may make such change in the privacy of a dressing 
room¾ 

(7) Rest Rooms. (a) A suitable rest room properly ven
tilated, lighted, and heated with cots or couches shall be 
provided if such facilities are not available in a first-aid room. 
(b) An adequate lunch and rest space furnished with tables, 
chairs and facilities for heating water shall be provided, except 
that where less than ten (10) female employees are regularly 
employed, the Supervisor of Women and Minors in Industry, 
upon application and showing, may permit a modified com
pliance with the foregoing section or any part of the same. 

(8) Lifting. No arbitrary standard can be set for all women 
and, therefore, women should be taught both the technique of 
correct lifting and the con.sequences of bad lifting. E,ccessive 
demand shall not be made in respect to the amomi.t to be lifted 
by any one female employee. 

(9) Maternity. No female employee shall lmowingly be 
employed for a period of four ( 4) months before confinement 
for pregnancy, or six (6) weeks thereafter, except upon pre
sentation of a letter of request from the employer together with 
a doctor's certificate, stating her health will not be impaired by 
such emplo;i,"lllent, to a specified time, a special permit may be 
granted for continued employment. Such special permits may 
be revoked at any time upon advice of the doctor. 

(10) Sea.ts. Female employees shall be pennitted to use 
seats at all times when not engaged in the active duties of 
their occupation. Where the nature of the work permits, the 
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following provisions shall be effective. Seats or stools shall be 
provided for use at work tables, including sorting belts, or 
maclline• !or each and every female employed, and such seats 
or stools shall be kept adjusted to the work tables, sorting tables, 
sorting belts, or macb.i.D.es so that the position oi the wo,-ker 
relative to the work shall be substantially the same whether 
seated or standing. Work tables, including sorting belts, shall 
be of such dimensions and design that there are no physical 
impediments to efficient work whether in a sitting or a stand
ing position. 

(11) Any regulation, standard or special Order of the Divi
sion of Safety of the Department of Labor and Industries, must 
be fully complied with. 

MINOR WORK PERMITS 

No minor shall be employed in any occupation covered by 
this Order Uilless the employer shall have on file during the 
period of employment an unexpired work certificate or permit 
issued by the Industrial W el.fare Committee of the State De
partment of Labor and Industries or its dnly designated agent 
for the issuance of such permit. Such pennit v.ill not be issued 
except upon presentation of such evidence cf age as is required 
by the Industi,;.al Welfare Committee. (Note: For interstate 
busineso, a minor permit is accepted by the U. S. Department 
of Labor as proof of age oIJ]y, and in no way guarantees legal 
employment if in violation of the Federal Fair Labor Standards 
Act.) 

STATEMENTS FURNISHED 

Every employer shall furnish to each employee at the 
time of payment of wages, an itemized statement of gross 
wages and all deductions therefrom for that pay period. 

RECORDS 

Records showing the names of women and minors employed, 
dates of employm.ent, wages paid, and the hours worked by 
them, shall be kept by the employer for a period of at least 
three years, and available for inspection by the representatives 
of the Industrial Welfare Committee of the State Department 
of Labor and Industries at all reasonable tiw.es. 

POSTING OF ORDER 

The employer shall keep posted a copy of this Order in a 
conspicuous place in all establishments whee women or minors 
are employed. 

SEPAB.ABILITY 

I£ the application of any provision of this Order or any 
sectiona subsection, subdivisioU: sentencet clause, :phrase, word 
or portion of this Order shall be held invalid or unconstitu-

.. ... ··------·-"·-..... . ...... __ ........ _____ -----·•• .. ···--------

tional, the remaining provisions thereof shall not be affected 
thereby, hut continue to be given full force and effect as if 
the part so held invalid or unconstitutional ru>d not been in
cluded herem. 

PENALTIES 

The Supervisor of Women and ]'.'linors shall investigate the 
complaint. of any individual alle.,"ing that this Order has been 
violated. Any person employing a woman or minor in violation 
of this Order shall, upon conviction thereof, be nunished in 
accordance with RCW 49.12_170 which states as follows: "Any 
person employing a woman or minor for whom a minimum wage 
or standard conditions of labor have been specified, at less 
than the minimum wage, or under conditions of labor pro
hibited by the order of the committee; or violating any other 
provision of this chapter shall be guilty of a misdemeanor, and 
shall, upon conviction thereof, be punished by a :fln.e of not 
less than Twenty-five dollars ($25.00) nor more than One 
hundred dollars ($100.00)," 

EFFECTIVE DATE 

Minim.um Wage and Welfare Order No. 52, enacted Febru
ary 15, 1951, and effective April 16, 1951, is hereby rescinded 
effective the date this Order No. 6-62 becomes effective to 
wit: March 1, 1962- ' 

Eoacted this 29th day of December, 1961. 

D<"'DUSTRIAL WELFARE COMMITTEE FOR THE 
STATE OF WASHINGTON 

JERRY HAGA._l\f, 
Director of the Departm!!'ll.t of Labor and 

Ind'tl.S'tries and Chaim.an of the Committee. 

BEULAH COMPTON, 
Sup•rnisO'I" of Women a"-<i Miltors- m I1'1dmtry 

and Executit,e Secreta.ry of the Committee. 

A. L- WILIE, 
Supe,...,i,or of Ind-uoirlal Ins-urance. 

JOE L. DI JULIO, 
Supervi,or of Industrial Relations_ 

EDITH L. NORMAN, 
Ind~! Statisticiam .. 
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DEPARTMENT OF LABOR AND INDUSTRIES 

Th""DUSTRIAL WELFABE COMMITTEE 

OF THE 

STATE OF WASHINGTON 

lndustiial Welfare Order No. 7-62, Effective March 6, 1962 

THEATRICAL AMUSEMENT AND RECREATION INDUSTRY

WOMEN AND MINORS 

TO WHOM lT MAY OONCEBN: 

TAKE NOTICE: That pursuant to and by virtue of authority 
vested in it by Chapter 174 of the Session Laws of the State 
of Washington for 1913, and after notice of conference ha.vmg 
been duly given and held in the mallller provided by law, the 
Industrial Welfare Committe, after consideration of evidence 
and recommendations of the Coilference, follild and concluded 
that Minimum Wage Order No. 45, enacted by the Industrial 
Welfare Committee on September 28, 1949, and efl:ective No
vember 28, 1949, should be altered and revised: 

NOW, THEREFORE, the Industrial Welfare Committee of 
the State of Wasbing'.on does hereby alte. and revise the Mini
mum Wage Order No. 45 and he.eby enacts its revised Orde. 
as follows: 

Al'PLICABILITY 

This orde. shall apply to all women and minors em.played 
in the Theatrical Amusement and Recreation industry as herein 
defined, unless such operation is performed in an industry 
specifically covered by another order of the Committee. 

DEFINITIONS 

(1) The term ''THEATRICAL AMUSEMENT AND RECRE
ATION INDUSTRY'' shall mean: Any industry, business, or 
establishment operated for the purpose of ~ enter
tainment or recreation to the public in theatres, including 
moving picture theatres and legitimate theatres, and food and 
drink dispensaries operated in connection therewith, and ex
cluding all other segments of the Amusement and Recreation 
Industry. 

(2) ''EMPLOY" means to engage, suffer or permit to work. 

(3) ''EMPLOY"'-E" means any woman or minor employed 
by an employer. 

(4) "EMPLOYER" means any person, association, partner
ship, private or public co,rporation who employs or exercises 
control over tbe wages, hours.or working CODdit:ions of a woman 
or minor. 

(5) "WOMAN" means all persons of female sex, eighteen 
(18) or more years of age. 

(6) "MINOR" means ax,y person, male or female, imder the 
age of eighteen (18) years. 

(7) "HOURS WORKED" shall be considered to mean all 
hours during which the employee is required to be on duty or 
on the employer's premises or .at a prescnbecl. workplace and 
all time during ·which ths' employee is suffered or permitted 
to work whether or Dot he is required ·to do so. · 

MlNlMUB WAGES 

Every employer shall pay wages of not less than $Ul5 an 
hour to each woman and minor employee for all hours worked 
whether computed on an hourly, commission, piece work or 
other basis· except that this provision shall not apply to appren
tices duly registered under a boua fide apprenticeship program 
approved by the State Apprenticeship Council nor shall it apply 
to learnas or handicapped workers for whom special certificates 
have been issued by the Department of Labor and Industries: 
Prm>ided., That any employer in the theatrical amusement and 
recreation industry may employ minors at a wage rate of $1.00 
an hour for the first 480 hours of employment in the theatrical 
amusement and recreation industry under special permits 
iSsUed by the Supervisor of Women and Minors. · 

BOllRS 

( 1) :Mea.l Period. There shall be a meal period of Dot less 
than thlrty (30) minutes on the employee's time in everj, 
regularly scheduled full time shift. No employee shall be 
required to work more than five (5) consecutive honrs without 
a meal period. An "on duty'' meal period will be permitted 
only when the nature of the work prevents an employee from 
beillg relieved of all duty, and such "on duty" meal period 
shall be counted as hours worked without deduction from wages. 

Dated January 5, 1962, Olympia, Washington 

(2) Rest Period. There shall be a rest period of ten (10) 
minutes in every four-hour period of employment, which shall 
be, so far a,; practicab1", in the middle of each work period. 
No wage deduction shall be made £or such rest period. 

(3) Work Week. No employee shall be requn-ed to W"Ork 
in e:>1:cess of six days in a calendar week. 

WORKING CONDITIONS 

(1) All places where women and minors are emplayed shall 
be maintamed in a safe and sanitary condition. 'I'he requn-e
ments for safety, samtation and .first aid shall be in conformance 
with the safety standards, rules and regulations as adapted and 
administered by the Division of Safety of the Department of 
Labor and Industries. 

(2) Every room in which women and minors are employed 
shall be supplied with natural or artificial light in accordance =r :3=~ Safety Stanwards of the Department of Labor 

(S) Each room in which women and minors are employed 
shall be adequately ventilated. 

( 4) Employers shall provide adequate :facilities for care of 
employees' outer clothing during working hours, and for their 
work clothes during non-working hours. When the occupation 
requires a change of clothing, a suitab1" space, heated to at 
least 6:i' F. shall be provided where :female employees may 
make such change in privacy and comfort. 

(5) The nature of the employment permitting, there shall 
be maintained in each workroom a minimum temperature of 
65' F. and, weather permitting, a maximum of 72° F. Where 
the nature of the employment will not permit a temperatllre 
of 65' F., a heated room shall be provided to which employees 
may retire fo,: wannth. 

(6) Adequate toilet rooms, washing and drinking water 
facilities shall be provided for .female and minor employees. 
All such rooms shall be well kept, well ventilated and con
veniently located. Sufficient soap and individual cloth or paper 
towels shall be provided. 

UNIFORMS AND EQllll'MENT 

(l) No employee shall be required to contnoute di.T&Ctly 
or indirectly for the purchase or maintenance of tools, equip
ment, or uniformg; nor for the laundering and cleaning of 
uniforms. The term "UNIFOR.1\a:" includes wearing apparel and 
accessories of distinctive design or color, but not suitable for 
general wear, reg_uired by the employer to be worn by the 
employee as a condition of employment. 

(2) When protective garments, such as gloves, boom, or 
aprons, are necessary to safeguard the health or _prevent injury 
to an employee, such garments shall be provided and paid for 
by the employer. 

MINOR WORK PERMITS 

No minor shall be emuloyed in anv occupation covered by 
this Order unless the employer shall ·have on file during the 
period of employment an unexpired work permit issued by the 
Industrial Welfare Committee of the State Department of 
Labor and Industries or its duly designated agent for the 
issuance of such permit. Such permit will not be issued except 
upon presentati= of such evidence of age as is required. by 
the Industrial Welfare Committee. 

STATEMENTS FURNISHED 

Every employer shall fu=ish to each employee, at the time 
of payment of wages, an itemized statement of gross wages 
and all deductions therefrom. for that pay period. 

RECORDS 

Records showing the names oi women and minol'S em
ployed, dates of employment, wages paid and hours worked 
by them, shall be .kept by the employer for a period of at least 
three years, and available for inspection by the representatives 
of the Industrial Welfare Committee of the State Department 
of Labor and :Industries: at all reasonable times. 

:COver) 



!'OSTING OF ORDER 

The employer shall keep posted a copy of thls Order in all 
:places where wo1:31e.n and :minor workers are em.ployed.. 

SEP.AB.ABILITY 

If the application of any provision of this OTder, or any 
section, subsection, subdivision, sentence, clause, phrase, word 
or portion of this Order shall be held invalid or unconstitutional, 
the remaining provisions thereof shall not be affected thereby, 
but shall continue to be given full force and effect as if the 
part so held invalid or miconstitutional bad not been lncluded 
herein. 

PENALTIES 

The Supervisor of Women and Minors shall investigate the 
complaint of any individual alleging that this Order has been 
violated. AJzy person employ:ing a woman or minor in violation 
of this Order shall upon conviction thereof be punished in 
accordance with RCW 49.12.170, which states as tallows: "Any 
person employing a woman or minor for whom a minimum 
wage or standard conditions of labor have been specified, at less 
than the minimum wage, or under conditions of labor pro
hil>ited by the order of the Committee; or violating any other 
of the provisions of tbis cbapter, shall be guilty of a misde
meanor, and shall, upon conviction thereof, be punished by a 
fine of not less than Twenty-five Dollars ($25.00} nor more 
than One Hundred Dollars ($100.00)." 

EFFECTIVE DATE 

Mimmum Wage Order Number 45, enacted September 28, 
1949, is hereby rescinded effective the date tbis Order No. 7-62 
becomes effective, to wit: March 6, 1962. 

Enacted this 5th day of .January, 1962. 

INDUSTRIAL WELFARE COMMITTEE FOR THE 
STATE OF WASHINGTON 

JERRY HAGAN, 
Director of the Depa:rtment of Labor aw 

Industries (lnd Chairman of the Committee, 

BEULAH COlvlPTON, 
Supe,-visor of Womom and Mi11.or.s in Indus/Jry. 

and Executi'Ve Secreta:ry of Committee. 

A. L. WILIE, 
Supervisor of Industrial Insurance. 

.JOEL. DI .JULIO, 
Supe,-visor of Industrial Relati0118. 

EDITH L. NORMAN, 
Industrial Statisticia'll.. 
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DEP ARTMEN'T OF LABOR AND Il\"DUSTRIBS 

INDUSTRI..-U. WELFARE COl\'IMITTEE 

OF THE 

STATE OF WASHINGTON 

Industrial Welfare Order No. 8-62, Effective March 6, 1962 

GENERAL AMUSEMENT AND RECREATION INDUSTRY-WOMEN AND MINORS 

TO WHOM IT MAY CONCER..1\i: 

TAKE NOTICE: That pursuant to and by '11irtue oi authority 
'11ested in it by Chapter 174 of the Session Law·s of the State 
of Washington for 1913, and a:fter notice cf conference having 
been duly given and held in the manner provided by law, the 
Industrial Welfare Committee, aiter consideration of evidence 
and recom:mendations of the Conference, fOund and concluded 
that Mmim.um Wage Order No. 45-A, enacted by the industrial 
Welfare Committee on September 28, 1949, and effective No
vember 28, 1949, sbould be altered and revised: 

NOW, THEREFORE, the Industrial Welfare Committee oi 
the State of Washington does hereby alter and revise the Mini
mum Wage Order No. 45-A and hereby enacts its revised Order 
as follows: 

APPLICABILlff 

This Order shall apply to all women =d minors employed 
in the General Amusement and Recreation Industry as herein 
defined, unless such operation is performed in an industry 
specifically covered by another order of the Committee. 

DEFINITIONS 

(1) The term "GENERAL AMUSEMIDi!T AND RECREA
TION INDUSTRY" shall mean: Any industry, business, or 
establishment operated for the purpose o:f :furnishing enter
tainment or recreation to the public, including but not limited 
to dance halls, theatres, bowling alleys, billiard parlors, skating 
rinks. riding academies, shooting galleries, race tracks, amuse
ment' parks, athletic fields, public .,-,;i.mming pools, private and 
public gymnasiums, golf courses, tennis courts, carnivals, wired 
music studios, fairs, expositions, rodeos, circuses, and conces
sions in any and all amusement establishments, but excluding 
the Theatrical Amusement and Recreation Industry, as defined 
in Industrial Welfare Order No. 7-62. 

(2) "EMPLOY'' means to engage, suffer or permit to work. 

(3) "EMPLOYEE" means any woman or minor employed 
by an employer. 

(4) "EMPLOYER" means any person, association, partner
ship, private or public corporation who employs or exercises 
control over the wages, hours or working conditions of a 
woman or minor. 

(5) "WOMA!i" means all persons of female sex, eighteen 
(18) or more years of age. 

(6) "MINOR" means any person, male or female, under the 
age of eighteen (18} years. 

(7) "HOURS WORKED" shall be considered to mean all 
hours during which the employee is required to be on duty or 
on the employer's premises or at a prescribed workplace and all 
time during which the employee is sUifered or permitted to 
work whether or not he is required to do so. 

Mll'<"JMUM WAGES 

E'l1ery employer shall pay wages of no, less. than $1.25 an 
hour to each woman and minor employee for all hours worked 
whether computed on an hourly, commission, piece work or 
other basis except that this provision shall not apply to appren
tices duly registered under a bona fide apprenticeship program 
approved by the State Apprenticeship Council nor shall it apply 
to learners or handicapped workers for whom special certificates 
have been issued by the Department of Labor and Io.dustries: 
Provided, That any employer in the general amusement and 
recreation industry may employ minors at a wage rate of $1.00 
an hour for the first 480 hours of employment in the general 
amusement and recreation industry under special permits issued 
by the Supervisor of Women and Minors. 

HOURS 

(1) There shall be a meal period of not less than thirty ( 30) 
minutes on the employee's time in every regularly scheduled 
full time shh't. No employee shall be required to work more 
than five (5) consecutive hours without a meal period. An 
"on duty" meal period will b1' permitted only when the nature 
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of the work prevents an emplayee from being relieved oi all 
duty, and such "on duty" meal period shall be counted as hours 
worked without deduction :from wages. 

(2) There shall be a rest period of ten (10) minutes in 
every four-hour period of employment, w1'.ich shall be, so far 
as practicable, in the middle of each work period. No wage 
deduction shall be made for such rest period. 

(3) No employee shall be required to work in excess of 
six days in a calendar week. 

WORKING 001','DlTIONS 

(1) All places where women and minors are employed shall 
be maintained in a safe and sanitary condition. The require
ments for saiety, sanitation and first aid shall be in confm-mance 
with the saiety standards, rules and regulations as adopted and 
administered by the Division of Saiety of the Department of 
Labor and Industries. 

(2) Every room in which women and minors are employed 
shall be supplied with naturnl or artificial light in accordance 
with the General Saiety Standards of the Department of Labor 
and Industries. 

(3) Each room. in which women and minors are employed 
shall be adequately ventilated. 

( 4) Employers shall pro.ide adequate facilities for care of 
employees' outer clothing during working hours, and for their 
work clothes during non-working hours. When the occupation 
requires a change of clothing, a suitable space, heated to at 
least 65' F. shall be provided where female employees may 
make such change in privacy a.Dd comfort. 

(5) The nature of the emploYment permitting, there shall 
be maintained in each wurkroom a minimum temperature 
of 65' F. and, weather permitt'.ng, a maximum of 72' F. 
Where the nature of the employment will not permit a tem
perature of 65" F., a heated room shall be provided to which 
employees may retire for wa.'Wth. 

(6) Adequate toilet rooms, washing and drinldng water 
facilities shall be provided for :female and minor employees. 
All such rooms shall be well kept, well ventilated and con
veniently located. Sufficient soap and individual cloth or paper 
towels shall be provided. 

li!\"IFORMS AND EQOll'~mJ.1,""T 

( 1) No employee shall be required to contribute directly 
or indirectly for the purchase or maintenance of tools, equip
ment, or uniforms; nor for the laundering and cleaning of 
uniforms. The term "UNIFOR.ll/P' includes wearing apparel and 
accessories of distinctive design or color, but not suitable for 
general wear, required by the employer to be worn by the 
employee as a condition of employment. 

(2) When protective garments, such as gloves, boots, or 
aprons, are necessary to safeguard the health or prevent injury 
to a11 employee, such garments shall be provided and paid for 
by the employer. 

MINOR WORK PE:RMITS 

No minor shall be employed in any occupation covered by 
this Order unless the employer shall have on file during the 
period of employment an une:,q,ired worlt permit issued by the 
Industrial Welfare Committee of the State Department of Labor 
and Industries or its duly designated agent for the issuance 
of such p<mn.it. Such permit will not be issued except upon 
presentation of such evidence of age as is required by the 
Industrial Welfare Committee. 

STATEMENTS FURNISHED 

Every employer shall furnish to each employee, at the time 
of payment of wages, an itemized statement of gross wages and 
all deductions therefrom for that pay period. 

RECORDS 

Records showing the names o:f women and minors employed, 
dates of employment, wages paid and hours worked by them, 
shall be kept by the employer for a period of at least three 
year,,, and available :for inspection by the representatives o:f 

(Over) 
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the Industrial Welfare Committee of the Sts.te Department of 
Labor and Industries at all reasonable times. 

POSTING OF ORDER 

The employer shall keep posted a copy of this Order in all 
places where women and minor workers are employed. 

SEP AR.ABILITY 

If the application of any provision of this Order, or any 
section, subsection. subdivision, sentence, clause, phrase, word 
or portion of this Order shall be held invalid or unconstitutional, 
the remaining provisions thereof shall not be affected thereby, 
but shall continue to be given full force and effect as if the part 
so held :invalid or unconstitutional had not been included herein. 

PENALTIES 

The Supervisor of Women and Minors shall investigate the 
complaint of any individual alleging that this Order has been 
violated. Any person employing a woman or minor :in violation 
of this Order shall unon conviction thereof be punished in 
accordance with RCW-49.12.170, which states as follows: "Any 
person employing a woman or minor for whom a minimmn 
wage or standard conditions of labor have been specified, at 
less than the minimum wage, or under conditions of labor 
prohibited by the order of the Committee; or violating aoy 
other of the provisions of this chapter, shall be guilty of a 
misdemeanor, and shall, upon conviction thereof, be punished 
by a :fine of not less than Twenty-five Dollaxs ($25.00) nor 
more than One Hundred Dollars ($100.00)." 

EFFECTIVE DATE 

Minimum Wage Order Number 45-A, enacted September 
28, 1949, and effective November 28, 1949, is hereby rescinded 
effective the date this Order No. 8-62 becomes effective, to wit; 
March 6, 1962. 

Enacted this 5th day of .January, 1962. 

INDUSTRIAL WELFARE COMMITTEE FOR TI:lE 
STATE OF WASHINGTON 

JERRY HAGAN, 
Director of the Department of Labor and 

Industries and Cnairnian of the Committee. 

BEULAH COMPTON, 
Supervisor of Women and Minors in Industry 

and Executive Secretary of Committee. 

A. L. WILIE, 
Supervisor of Industrial Insurance. 

JOE L. DI JULIO, 
Super,:,isor af Industri,:Ll Relations. 

EDITH L. NORMAN, 
IndurtriaZ Stn.tisticlait. 
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DEPARTMENT OF LABOR AND INDUSTRIES 

:CNDUSTRIAL WELFARE COMMITTEE 

OF THE 

STATE OF WASIIINGTON 

Industlial Welfare Order No. 9-62, Effective March 6, 1962 

PUBLIC HOUSEKEEPING INDUSTRY - WOMEN AND MINORS 

TO WHOM IT MAY CONCER.111: 

TAKE NOTICE: That pursuant to and by virtue of authority 
vested in it by Chapter 174. of the Session Laws of the State of 
Washington :for 1913, and after notice of conference having been 
duly given and held in the manner provided by law, the 
Industrial Welfare Committee, after consideration of evidence 
and recommendations of the Conference, found and concluded 
that Public Housekeeping Minimum Wage Order No. 46, enacted 
by the Industrial Welfare Committee on November 17, 1949, 
and effective January 23, 1950, should be altered and revised: 

NOW, THEREFORE, the Industrial Welfare Committee of 
the State of Washington does hereby alter and revise Public 
Housekeeping Minimum Wage Order No. 4.6, and hereby enac'-..s 
its revised Order as follows: 

APPLICABILITY 

This order shall apply to all women and minors employed 
in any industry, business or establishment operated for public 
housekeeping as herein defined, unless s·.ich ope=tion is 
performed in an industry specifically covered by another 
order of the Committee. 

DEFINITIONS 

(1} The term, "PUBLIC HOUSEKEEPING INDUSTRY", 
shall mean any industry, business or establishment operated 
for Public Housekeeping, and shall include but not be limited 
to the following: 

1. Restaurants 
2. Lunch counters 
3. Cafeterias 
4. Catering, banquet or box lunch service 
5. Curb service 
6. Boarding houses 
7. .AJ1 other establishments where food in either solid 

or liquid form is prepared for and served to the 
public to be consumed on the premises 

8. Hotels and motels 
9. Apartment houses 

10. Rooming houses 
11. Camps 
I 2. Clubs, private and public 
13. Building or housecleaning or maintenance services. 

(.2) "EMPLOY" means to engage, suffer or permit to work. 
(:3) ''EMPLOYEE" means any woman or minor employed 

by an employer but shill not include any individual engaged 
in the activities of an educational, charitable, religious or other 
organization where the employer-employee relationship does 
not in fact exist or where the services are rendered to such 
organizations gratuitously. 

(4) "EMPLOYER" means any person, association, partner
ship, private or public corporation who employs or exercises 
control over the wages, hours and working conditions of a 
woman or minor. 

(5) ''WOl'.iAN" means any person of the female sex, eighteen 
(18) or more years of age. 

(6) "MINOR" means any person, male or female, under the 
age of eighteen (18) years. 

(7} "HOURS WORKED" shall be considered to mean all 
hours during which the employee is required by the employer 
to be on duty on the Binployer's premises or required by the 
employer to be at a prescribed work place. 

ll!IINIMOM WAGES 

Every employer shill pay wages of not less than $1.25 an 
hour to each woman and minor employee for all hours worked 
whether computed on an hourlyJ coonm.ission~ or piece work or 
other basis except that this provision shall not apply to 
apprentices duly registered under a bona fide apprenticeship 
program approved by the State Apprenticeship Council nor 
shall it apply to learners or handicapped workers for whom 
special certificates have been issued by the Department of 

(Over) 
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Labor and Industries; Provided that any employer in the 
Public Housekeeping Industry may employ minors at a wage 
rate of 81.00 an hour far the first 480 hours in the Public 
Housekeeping Industry under special permits issued by the 
Supervisor of Women and Minors. For the purpose of this 
Order, gratuities received by employees shall not be considered 
a part of the wage. 

ME.AL AND REST PERIODS 

(1) Meal Period: There shall be a meal period of not less 
than thirty (30) minutes on the employee's time in every 
regularly scheduled full-time sbift. No employee shall be 
required to work more than five (5) consecutive hours without 
a meal period. 

(2) Rest Periods: E"lrery employer shall authorize all em
ployees to take rest periods which, insofar as practicable shall 
be in the middle of each work period and not in rush periods. 
Rest periods shall be computed on the b2sis of ten (10) 
minutes for four ( 4) hours' working time or majority fraction 
thereof. No wage deduction shall be made for such rest periods. 

WORKING COl\'DITIONS 

(1) All places where women and minors =e employed shall 
be maintained in a safe and sanitary condition. The require
ments for safety, sanitation and first aid shall be in conformity 
with the safety standards, rules and regulations as adapted by 
the Division of Safety of the Department of Labar and Industries. 

(2) Every room in which women and minors are employed 
shall be supplied v,ith natural or artificial light in accordance 
with the General Safety Standards of the Department of Labor 
and Industries. 

(3) Each room in which women and minors are employed 
shall be adequately ventilated. 

( 4) Appropriate ,,,ash rooms and toilet roams shall be 
provided for female and minor employees. .AJ1 such rooms shall 
be well kept, and ventilated, and conveniently located. Sufficient 
soap 2nd cloth or paper towels shall be provided. Where there 
are ten (10) or more employees of both sexes, there shall be 
separate toilet facilities for fem.ales. 

(5) Employers shall provide for adequate safe-keeping of 
employee's outer clothing during working bours, and for their 
work clothes during non-working hours. When the occupation 
requires a change of clothing, a suitable space shall be provided 
where female employees may m"1<e such change in privacy and 
comfort. 

(6) Women shill not be employed as bellhops. 
(7) Women shall not be employed as elevator operators 

after 12 o'clock midnight. 

MINOR WORK PERMITS 

No minor shill be employed in any occupation covered by 
this Order unless the employer shall have on file during the 
period of employment an unexpired work permit issued by the 
Industrial Welfare Committee of the State Department of Labor 
and Industries or its duly designated agent for the issuance of 
such permit. Such permit will not be issued except upon 
presentation of such evidence of age as is required by the 
Industrial Welfare Committee. 

m.'lFORMS 

Where a special uniform is required, it must be furnished 
and laundered by the employer. 

MEALS A?\'1> LODGING 

(l) When meals are furnished, forty cents (40¢) per meal 
may be deducted from the wages paid unless athen.vise 
prohibited by law. Deductions may not be made for meals not 
eaten, and may be only for bona fide meals consistent with the 
employee's work shift. 

(2) When lodging rooms are furnished by the employer as a 
part of the minimum wage, they shall be by definite agreement 
between the employer and the employees, and may not be 
evaluated in excess of the follow:ing: 



Rooms occupied alone. 
Rooms shared . 

$4.50 per week 
$3.50 per week 

''Lodging" means living accommodations which are adequate, 
decent and sanitary according to the usual and customary 
standards. Employees shall not be required to share a bed. 

(3) Wben occupancy of an apartment is a compulsory 
condition of employment, the employer shall provide adequate 
living quarters including heat, light and water for the employed 
person. 

Said living quarters shall include provisions for cooking, 
sleeping and toilet purposes. Rental for such apartments shall 
not exceed one-third (%) of the minimum wage hereinabove 
provided. 

( 4) Should employees desire larger apartments for the 
accommodation of additional members of their families, and 
should they desire to occupy more expensive apartments than 
employers are obligated to furnish in acco:dance with the 
provisions hereof, they may, both parties being willing, enter 
into appropriate contracts with employers to do so. 

(5) Employees whose occupancy of apartments is a condition 
of employment but whose duties do not require eight (8) hours' 
work per day, may enter into appropriate contracts with 
employers on a pro-rata basis, provided only that credits 
received upon rentals for hours worked shall equal $1.25 per 
hour. 

(6) When conditions of employment req~re employees to 
remain on the job continuously beyond the regular scheduled 
hours of the normal work week, in order to be available for 
emergencies and to do work of an incidental nature, such as 
maintaining a heating plant, emptying garbage, etc., and the 
employee is furnished an apartment and all utilities free of cost 
as full payment for such additional services, the hours outside 
the nonnal work week shall not be considered hours worked 
for the purpose of computing wages. For the purposes of this 
section a "normal work week" shall not exceed 48 hours. 

DEDUCTIONS 

No employer shall make any deduction from the wage of 
the employees for any cash shortage, breakage, or loss of 
equipment, notwithstanding any contract or arrangement to 
the contrary, unless it can be shov.,-n that the slortage, breakage 
or loss is caused by a dishonest or wilful act, O:'." by the culpable 
negligence of the employee. 

STATEi\IENTS FURI\'ISBED 

Every employer shall furnish to each employee at the time 
of payment of wages an itemized statement of gross wages and 
all deductions therefrom for that pay period. 

RECORDS 

Records sho½ing the names of women and ninors employed, 
dates of employment, wages paid and hours worked by them, 
shall be kept by the employer and avai12ble for inspection by 
the representatives of the Industrial Welfare Committee of the 
State Department of Labor and Industries at all reasonable 
times. 

POSTING OF ORDER 

The employer shall keep posted a copy of this Order in all 
places where women and minors are employed. 

SEP ARABILITY 

. If the application of any provisions oI tJ:iis Order, or any sec
tion, subsection, subdivision, sentence, clause, phrase, word or 
portion of this Order shall be held invalid or unconstitutional. the 
remaining provisions thereof shall not be affected thereby; but 
shall continue to be given full force and effect as if the part so 
held invalid or unconstitutional had not been included herein. 

PENALTIES 

The Supervisor of Women and Minors shall investigate the 
complaint of any individual alleging that this Order has been 
violated. Any person, employing a woman or minor in violation 
of this Order shall, upon conviction thereof, be punished in 
accordance with RCW 49.12.170 which states as follows: "Any 
person employing a woman or minor for whom a minimum 
wage or standard conditions of labor have been specified, at less 
than the minimum wage, or under conditions of labor prohibited 
by the order of the Committee; or violating any other, of the 
provisions of this chapter, shall be guilty of a :misdemeanor, 
and shall, upon conviction thereof, be punished by a .fine of not 
less than Twenty-five Dollars ($25.00) nor more than One 
Hundred Dollars ($100.00)". 

EFFECTIVE DATE 

Minirnum Wage Order Number 46, enacted November 17, 
1949, ar.d effective .Tanuary 23, 1950, is hereby rescinded 
effective the date this Order No. 9-62 becomes effective, to wit: 
March 6, 1962. 

Enacted this 5th day of January, 1962. 

INDUSTRLU. WELFARE COMMITTEE FOR THE 
STATE OF WASHINGTON, 

JERRY HAGP......'1\J", 
Director of the Department of Labor and 

Industries and Chairman of the Committee. 

BEULAH COMPTON, 
Supervisor of Women and Minors in Industry 

and Executive Secretary of the Committee 

A. L. WILIE, 
.$upervisor of Industriar Insurance. 

JOE L. DI JULIO, 
S1ipervisor of Industri.ai Relations. 

EDITH L. NOR!v'f..A.e.'1", 
Industrial Statistician. 
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Industrial Welfare Order No. 10-68, Effective July 15, 1968 
WAC 296-128-430 

HEALTH CARE INDUSTRY - WOMEN AND MINORS 

TO WBOllf IT MAY CONCERN: 

TA.KE NOTICE: That pursuant to and by vmue of authority vest.ed in it by Chapter 174 of the Sessiw Lawi;; of the State 
of Wasltington for 1913, and after noti"e of OO?Iference having been duly gi~·en and held in the mm;mer provided by law, the 
Industrial Welfare Committee, after consideration of evidence and recommendations of the Conference, found and concluded that 
Industrial Welfare Order No. 10-62, Health Care Industry - Women and Minors, enacted by the Industrial Welfare Committee on 
january 5, 191!2, and effective March 6, 1962, should be altered and revised: 

NOW, THEREFORE, the Industrial Weliare Conum'ttee of the Sta.te of Washington does hereby alter and revise Industrial 
Welfare Order No. 10-62, Health Care Industry-Women and Minors, and hereby enact,;; its revised Order as follows: 

1. APPLICABILITY 
This order shall apply to all women and minors employed in any industry, business or establishment operated v,,-ithin the 

health care industry as herein defined, unless such operation is perlormed in an industry specifically covered by another order 
of the Committee. 

z. DEFINITIONS 
(a) The term "HEALTH CARE lli"IlUSTRY'' shall mean any ·industry, business, or establishment offering board or lodging 

in addition to medical, surgical, nursing, convilescent or child care services; and shall include but not be llioited to hospitals, 
~=-~~~ homes, rest homes, clilld care nurseries, cllild care institutions, retirement homes, homes for the aged, a.'ld 

(b) ''El'lll'LOY'' means to engage, su:lfer or permit to work. 

(c) ''EMP'.LO'YEE" means any woman or minor employed by an employer but shall not include any individual engaged in 
the activities of an educational, charitable, religious, or other organization where the employer-employee relationship does not in 
fact exist or where the services are rendered to such orgrurlzations gratuitously. 

(d) ''EMPLOYER'' meallii any person, association, partnership, private or public corporation who employs or exercises control 
over the wages, hours and working conditions of a woman or minor,. 

(e) "WOMAN" means any person of the female sex, eighteen (18) or more years of age. 

(:f) ''MINOR" mean,; any person. male or female, under the age of eighteen (18) years. 

(g) "STUDENT LEARNER" is a person enrolleff ln a bona fide vocational training program authorized and approved by 
Division of Vocational Education, and who may be employed part-time in a definitely organized plan of instruction. Employment 
status prevails when an employer- employee relationship exists. 

(h) ''LE.ABNER" is a worker whose tC>tal el@Erience in an authorized learner occupation is less than the period of time allowed 
as a learning period for that occupation in a lea=er certificate issued by the director pursuant to regulations of the Department of 
Labor and Industries. 

(i) "HOURS WORKED" shall be considered to mean all hours during which the employee is authorized or required by the 
employer to be on duty on the employer's premises or required by the employer to be at a prescribed work place. 

S. MINJM:ClM WAGES 
Except where a higher minimum wage is required by any state or federal law, every employer shall pay wages of not less 

than $1.45 an hour effective J"u]y 15, 1968, and not less .than $1.60 an hour effective july l, 1969, to each woman and mm.or emplayee 
for all hours worked, whether computed on an hourly, commission or piece work or other basis ex,=ept that thlls provision shall not 
apply to apprentices duly registered under a bona fide apprenticesbjp program approved by the State Apprenticeship Council nor 
shall it apply to learners or handicapped workers for whom special certificates have been issued by the Department of Labor and 
Industries; provided further that any employer in the Health Care Industry may employ minors at a wage rate no less than 75% 
of the minimum wage as set fOrth for the first 480 ho=s of employment under special. permits issued by the Supervisor of 
Women and Minors, and provided further, that student learners may be employed at no less than 75% of the minimum wage as 
set forl:l:l, and learners may be employed at no :tes,, than 85% of the minimum wage as set :for.Ji. For the purpose of this Order, 
gratuities received by employees shall not be ~ a part of the wage. 

All wages due shall be paid to each woman and minor employee on established regular pay days at intervals nf no moce 
than one calendar month, except that wages for no more than the last five days before the pay day may be withheld for inclusion 
in, next pay period for bookkeeping purposes. 

4. MEAL AND REST PERIODS 
(a) Meal Periods: Employees shall be allowed a meal period of at least thirty (30) minutes within each regularly scheduled 

full time shift at no more than five (5) hours after beginning of the shift. The meal period shall be on employee's time provided 
employee is free to leave the premises and follow he,- or his own inclinations. Should employee be required to remain on the 
premises or at a prescribed work place for benefit of the employer, the meal period shall be on employer's time. 

(b) Rest Periods, Rest periods shall be provided for all employees in the middle of each work period insofar as pr_actical 
and not in rush periods. Rest periods shall be computed on the basis of ten (10) minutes for four (4) hours' working time or 
majority fraction thereof. No wage deduction shall be made for such rest periods. 

S. WORKING 00?.'DITIONS 

Insofar as it is consistent with rules and regulations of the State Department of Health: 
(a) All places where women and minors are employed shall be maintained ln a safe and sanitar_y condition. The requir':"';"!'ts 

for safety, sanitation and fust aid shall be in conf=ity with the safety standards, rules and regulations as adopted by the D1vJS1on 
of Safety of the Department of Labor and Industries. 

(b) Every room in which women and minors are employed shall be supplied with natural or artificial light in accordance 
with the General Safety Standards of the Dei;,artm.ent of Labor and Industries. 

(c) Each room in which women and minors are employed shall be adequately ventilated. 
(d) Appropriate wash rooms and toilet rooms shall be provided for female and minor employees. _After June l, 1969,_ sue~ 

facilities shall be separate from those used by patients. All such rooms shall be well kept, and ventilated, and convement]J 
located. Sufficient soap a.'l.d cloth or paper towels shall be provided. Where there are ten (10) or more employees of both sexes, 
there shall be separate toilet facilities £or females. 

(e) Employers shall provide for adequate safe-keeping of employee's outer clothing dur~ working hours, and for _their work 
clothes during non-working hours. When the occupation requires a change Of clothing, a Slllt.able space shall be prov.i.ded where 
female employees may make such change in privacy and comfort. 
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6. MINOR WORK PERMITS 

No minor- shall be employed in any occupation covered by this Order unless the employer shall have on file during the period 
of employment an unexpired work permit issued by the Industrial Welfare Committee of the State Department of Labor ".nd 
Industries or its duly designated agent for the :issuance of such permit. Sucb. permit will not be issued except upon presentation 
of such evidence of age as is required by the Industrial Welfare Committee. 

7. UNlFORMS 

Where a special uniform is required, it must be furnished and laundered by the employer. The term "Speci~ U~orm" 
shall include but not be limited to such gowns as worn in surgery, delivery room, nursery and isolation. The usual white urufonn 
shall not be considered as a special uniform. 

8. MEALS AND LODGING . 

(a} When meals are furnished, sixty cents (60¢} per meal may be deducted from the wages paid unless ot~erwise probibite,d 
by law. Deductions may not be made for meals not eaten, and may be ocly for bona fide meals consistent with the employee s 
work shift. 

(b) When lodging rooms are furnished by the employer as a part of the minimum wage, they shall be by definite agreement 
between the employer and the employee and may not be evaluated in excess of the following: 

Rooms occupied alone ............................................................... $6.00 per week. 
Rooms shared . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . • • . . . . • . . $5.00 per week. 

"Lodging" means living accommodations which are adequate, decent and sanitary according to the usual and customary 
standards. Employees shall not be required to share a bed. · 

(c) When occupancy of an apartment is a compulsory condition of employment, the employer shall provide adequate Jiving 
quarters including heat, light and water for the employed person. 

Said living quarters shall include provisions for cooking, sleeping and toilet purposes. Rental for such apartments shall not 
exceed one-third (¾) of the minimum wage hereinabove provided. 

( d) Should employees desire larger apartments for the accommodation of additional members of their families, and should 
they desire to occupy more expensive apartments than employers are obligated to furnish in accordance with the provisions 
hereof, they may, both parties being willing, enter into appropriate contracts with employers to do so. 

(e) Employees whose occupancy of apartments is a condition of employment but whose duties do not require eight (8) hours' 
work per day, may enter into appropriate contracts with employers on a pro-rata basis, provided only that credits re,,eived upon 
rentals for hours worked shall equal the minimum wage provided in this order. 

(f) When conditions of employment require employees to remain on the job continuously beyond the regular scheduled hours 
of the normal work week, in order to be available for emergencies and to do work of an incidental nature, such as maintaining 
a heating plant, emptying garbage, etc., and the employee ls furnished an apartment and all utilities free of cost as full payment 
for such additional services, the hours outside the normal wo:.k week shall not be considered hours worked for the purpose of 
computing wages. For the purpose of this section a ''normal work week" shall not exceed 48 hours. 

9. DEDUCTIONS 

No employer shall make any deduction from the wage of the employees for any cash shortage, breakage, or loss of equipment, 
notwithstanding any contract or arrangement to the contrary, unless it can be shown that the shortage, breakage or loss is caused 
by a dishonest or willful act, or by the culpable negligence o:f the employee. 

10. S'l'ATEMENTS FURNISHED 

Every employer shall furnish to each employee at the time of payment of wages an itemized statement of gross wages and all 
deductions therefrom for that pay period. 

lL RECORDS 
Records showing the names of women and minors employed, dates of employment, wages paid and hours worked by them, 

shall be kept by the employer and available for inspection by the representatives of the Industrial Welfare Committee of the State 
Department of Labor and Industries at all reasonable times. 

12. POSTING OF ORDER 

The employer shall keep posted a copy of this Order in all places where women and minors are employed. 

13. SEP~ 

!1. the application of any provisions of this Order, or any section, subsection, subiilvision, sentence, clause, phrase, word or 
portion of_ this Order shall be held invalid or unconstitutional, the remaining provisions thereof shall not be affected thereby, but 
shall continue to be given full force and effect as if the part so held invalid or un~onstitutional had not been included herein. 

14. PENALnES 

. The Supervisor of Women and Minors shall investigate the complaint of any individual alleging that this Order has been 
violated. Any person, employing a woman or minor in violation of this Order shall, upon conviction thereof, be punished in 
accordance wi~ RCW 49.12.1 70 which states as follow&: "Any person employing a woman or minor for whom a minimum wage or 
standard conditions of labor have been specified, at less than the minimum wage, or under conditions of labor prohibited by the 
order of the Committee; or violating any other of the provisions of this chapter, shall be guilty of a misdemeanor, and shall. upon 
conviction thereof, be punished by a fine of not less than Twenty-five Dollars (S25.00) nor more than One Hundred Dollars 
($100.00) ", . 

15. EFFECTIVE DA'l'E 

Industrial Welfare Order No. 10-62, Health Care Industry- Women and Minors, enacted January 5, 1962, and effective March 
6, 1962, is hereby rescinded effective the date this Order No. 10-68 becomes effective, to wit: July 15, 1968. 

Enacted this 8th day o.f May, 1958. 

INDUSTRIAL WELFARE COMMITTEE FOR THE 
STATE OF WASHINGTON 

HAROLD J. PETRIE, 
Director of the Department of Labor and 

Industries and Chairman of the Committee. 

EVELYN M. HYLTON, 
Supervisor of Women and Minors in Industry 

and Executive Secretary of the Committee. 

DUANE S. STOOKEY, 
Supervisor of Industrial Insurance 

D. C. FALCONER, 
Supervisor of Industrial Relations 

LEON FLAHERTY, 
Industrial Statistician 
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DEPARTMENT OF LABOR AND INDUSTRIES 

INDUSTRIAL WELFARE COMMITTEE 

OF THE 

STATE OF WASHINGTON 

Industrial Welfare Order No. 12-63, Effective October 14, 1963 

TELEPHONE AND TELEGRAPH INDUSTRY-WOMEN AND MINORS 

TO WHOM IT MAY CONCER.:.'i': 

TAKE NOTICE: That pursuant to and by ,rirtue of authority 
vested in it by Chapter 49.12 RCW and after notice of conference 
having been duly given. and held in the manner provided by 
law, the Industrial Welfare Committee, after c:insideration of 
evidence and recommendations of the Conierence, found and 
concluded that Mioimum Wage and Welfare Order No. 53, 
enacted by the Industrial Welfare Committee on February 21, 
1951, and effective May 1, 1951, should be altered and revised. 

NOW, THEREFORE, tbe Industrial Welfare Committee of 
the State of Washington does hereby alter and revise Minimum 
Wage and Welfare Order No. 53 as follows: 

APPLICABILITY 

This Order shall apply to all women and m:nors employed 
in any business or establishment in t..li.e telephone and telegraph 
llldustry as herein defined, unless such emplcyrnent is per
formed in an industry specifically covered by another order of 
the Committee. 

DEF'Th'ITIONS 

(1) "TELEPHONE AND TELEGRAPH m"l)USTRY" herein 
used shall include any business or establishment operated 
prLmarily for the purpose of trans:mittL."lg messages for the 
public by telephone or telegraph for hire. 

(2) "COMMITTEE" means the Industrial Welfare Com
mittee of the State of Washington. 

(3) ''DIVISION'' mea...TJ.s Division of Women and Minors of 
the Department of Labor and Industries. 

( 4) ''EMPLOY" means to engage, su..ffer or permit to work. 
(5) ''E:MPLOYEE" means any woman or minor e..'ll.ployed 

by an employer. 
(6) ''EI>.fi'LOYER" means any person, association, partner

ship, private or public corporation who employs or exercises 
~~i!a°; i;~~~- wages, hours, or working conditions of a 

(7) "WOMAN" shall mean all persons of t.'le female sex 
eighteen (18) years of age or above. 

(8) "MINOR" means a male or female persoL under the age 
of eighteen (18) years. 

(9) "HOURS WORKED" shall be considered to mean all 
hours during which the employee is required to be on duty or 
on the employer's premises or at a prescribed work place and 
all time during which the employee is suffered or permitted 
to work whether or not he is required to do so. 

MINIMUM WAGES 

Every employer shall pay wages of not less than $1.25 ar. 
hour to each woman and minor employee for all hours worked 
whether computed on an hourly, commission, piecework or 
other basis, except that this provision shall not ap;::,Iy to ap
prentices duly reg;..stered under a bona fide apprenticeship 
progTam approved by the State Appre...'l.ticeship Council, nor 
shall it apply to learners or handicapped workers for whom 
special certificates have been issued by the Department of 
Labor and Industries. 

HOURS 

(1) The hours of employment of women and minors shall 
be subject to applicable statutes of the State of Washington. 

(2) Workweek. Women employees shall not be required to 
work more than six (6) days in a workweek. 

(3) Work Schedule. 
(a) Eleven (11) hours shall elapse between the end of 
one workday of the employee and the beginning of the 
next, except when there is a bona fide cl..ange of the 
scheduled shift. In no event shall the elapsed time be 
less than eight (8) hours. 
(b) Jtr_._y regular daily shift shall be per:fcrmed wit..'lin a 
period of not more than thirteen (13) hours. 

Dated August 15, 1963, Olympia, Washlngton 

(4) Rest Periods. Every employer s..'l.all authorize and per
mit all employees to take rest periods which, insofar as prac
ticable, shall be in the middle of each work period. The 
authorized rest period time shall be based on total hours 
worked daily at the raie of fifteen (15) minutes per four (4) 
hours or major fraction thereof. However, a rest period need 
not be authorized for employees whose total daily work time 
is less than tJ:,..ree (3) hours. Authorized rest period time shall 
be counted as hours worked for which there shall be no 
deduction from wages. 

(5) Meal Period. There shall be a meal period of not less 
than thirty (30) minutes on the employee's ti.me in every 
regularly scheduled full time shift. No employee shall be 
required to work more than five (5) consecutive hours without 
a meal period. An "on duty" meal period will be pe..."'"Ill.itted 
only when the nature of the work prevents an employee from 
being relieved of all duty, and such "on duty" meal period 
shall be counted as hours worked without deduction from 
wages. 

(6) Special Hours Regulations affecting :M1nor Workers. 

(a) Minors shall not be em.ployed more than eight (8) 
hours in any one day or six days in any one week. 

(b) I,iinors not attending school may be employed 
between the hours of 6:00 A. M. and 10:00 P. M., and 
those attending school may be employed bet;..,·een the 
hours of 7:00 A. M. and 9:00 P. M. Work permits for 
such hou...-s shall not be issued for girls unless satis
factory assurance is given the Industrial Welfare Com
mittee of the State Department oi Labor and Industries 
or its authorized agent that such minors are to be 
safely conveyed to their homes. 

WOB.KL~G COI\'DITIONS 

(1) Sanitation. All places where women and minors are 
employed shall be maintained in a safe and sanitary condition. 
The requirements for safety, sanitation and first aid shall be in 
conformity ,v:ith the safety standards, rules and regulations as 
adopted by the Division of Safety of t..':ie Department of Labor 
and Industries. 

(2) Lighting. Every room in which women and minors are 
employed shall be supplied with adequate natural or artificial 
light and standards shall be in conformity with the standards. 
rules and regulations as adopted by the Division of Safety of 
the Department o:f Labor and Industries. 

(3) Ventilation and Teniperature. Each roozn in which 
women and minors are employed shall be properly ventilated 
a.TJ.d heated to a miniim;;.,-n of 68° Fahren.'J.eit and. weat.1:ter 
permitting, to a maximum of 75° Fahrenheit. · 

( 4) Floors. Rooms, hallways, and stairs used by women and 
minor employees shall be provided with smooth, tight floors, 
which shall be kept in a sa.TJ..itary and safe condition. 

(5) Toilet Facilities. Adequate toilet and wash rooII'.s shall 
be provided for female employees. All such rooms shall be 
conveniently located; properly separated and isolated to insure 
privacy; maintained in a sanita.._-y condition, adequately lighted, 
heated, and ventilated. AC:equate disposal containers, sufficient 
soap, hot and cold running water, and individual or paper 
towels shall be provided. 

(6) Clothing Space. Employers shall provide for adequate 
facilities for keeping and protecting employees' outer clothing 
during working hours, and for their work clothes during 
nonworking hours. Wben the occupation requires a c!'..ange of 
clothing, a suitable space adequately heated shall be provided 
where female employees may make such change in privacy. 

(7) (a) Restroom. A suitable restroom properly ventilated 
and heated, with a cot or couch shall be provided. 

(b) Lunch room. l;..n adeq_u.ate lunch room furnished with 
tables, chairs, and facilities for heatL-rig water shall be provided. 

(8) Lifting. No woman or minor as a condition of normal 
employment shall be req_uired to lift or ca...-rry more than 35 
pounds. 

(Over) 
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( 9) Sea.ts. Suitable seats shall be provided for ail female 
employees. When the nature of the work requires standing, an 
adequate number of said seats shall be placed adjacent to the 
work area and employees shall be permitted to use such seats 
when not engaged in the active duties of their e:nployment, or 
when use does not interfere with the discharge of their duties. 

(10) Where less th;m ten (10) women are regularly em
ployed, the Supervisor of Women and Minors in Industry, upon 
application and showing, may permit a modified compliance 
with the forego!ng sections or any part of the same re1ative to 
working conditions. 

DEDUCTIONS 

No employer shall make any deduction from the wage of 
the employees for any cash shortage, breakage, or loss of 
equipment, notwithstanding any contract or a.--rangement to 
the contrary, unless it can be shown that the shortage, breakage 
or loss is caused by a dishonest or wilful act, or by the gross 
negligence of the employee. 

MINOR WORKERS 

( 1) No minor shall be employed in any occupation covered 
by this Order unless the employer shall have on file during the 
period of employment an unexpired work permit issued by the 
Industrial Welfare Committee of the State Department of Labor 
and Industries or its duly designated agent for the issuance of 
such permit. Such permit will not be issued except upon 
presentation of such evidence of age as is re;uired by the 
Industrial Welfare Committee. 

(2) No minor shall be employed in any occupation which 
the state Department of Labor and Industries, through its 
Industrial Welfare Committee, shall upon due notice and 
hearing find and by order declare to be particularly hazardous 
for the employment of minors under the ages specified in such 
Order as detrimental to their heal th or morals. 

(3) No minor girl shall be employed as a public messenger 
(i.e.) one whose services are available to the public for hire. 

( 4) Tulinors may be employed in the Telephone or Telegraph 
Industry e:,;cept where such employment is expressly prohibited 
by this Order or by statute of the State of Washington, provided 
that all the conditions and requirements of this Order are 
complied with. 

STATEMENTS FUR."IISHED 

Every employer shall furnish to each employee at the time 
of payment of wages an itemized statement of gross wages and 
all deductions for that pay period. 

RECORDS 

Records showing the names of women and minors employed, 
dates of employment, wages paid, end the hours worked by 
them, shall be kept by the employer for a period of at least 
three years, and available for inspection by the representatives 
of the Industrial Welfare Cornrnittee at all reasonable times. 

POSTING OF ORDER 

The employer shall keep posted a copy oi this Order m a 
conspicuous place in all establishments where women and 
minors are employed. 

SEP AR.\BILITY 

If the application of any provisions of this Order, or any 
section, subsection~ subdivision, sentence. clause. phrase, word 
or portion of this Order shall be held invalid or unconstitutional, 
the remaining provisions thereof shall not be affected thereby, 
but shall continue to be given full force and effect as if the part 
so held invalid or unconstitutional had not been included herein. 

PENALTIES 

The Supervisor of Women and Minors shall investigate the 
complaint of ar.y indJvidual alleging that this Order has been 
violated. P..;ny person, employing a woman or minor in violation 
of this Order shall, upon conviction thereof, be punished in 
accordance v.'ith RCW 49.12.170 which states as follows: "Arzy 
person employing a woman or mlDor :for whom a: minimum 
wage or standard conditions of labor have been specified, at 
less than the minimum wage, or under conditions of labor 
prohibited by the order of the committee; or violating any other 
provision of this chapter shall be guilty of a misdemeanor, and 
shall, upon conviction thereof be punished by a fine of not less 
than twenty-five dollars nor more than one hundred dollars." 

EFFECTIVE DATE 

?.clinimum Wage a.'1d Welfare Order No. 53 enacted February 
21, 1951, and effective May 1, 1951, is hereby rescinded 
~f:clioito?:r ~~~ i1~t. Order No. 12-63 becomes effective, to 

INDUSTRIAL WELFARE COMMITTEE FOR THE 
STATE OF WASHINGTON 



DEPARTMENT OF LABOR AND INDUSTRIES 

Illi'DUSTRIAL WELFARE COMMITTEE 

OF THE 

STATE OF WASHINGTON 

Industrial Welfare Order No. 13-63, Effective October 14, 1963 

OFFICE WORKERS - WOMEN AND MINORS 

TO WHOM IT MAY CONCERN: 

TAKE NOTICE: That pursuant to and by virtue of authority 
vested in it by Chapter 49.12 RCW and after notice of conierence 
having been duly given and held in the manner provided by 
law, the Industrial Welfare Committee, after consideration of 
evidence and recommendations of the Conference, found and 
concluded that Minimum Wage Order No. 43, enacted by the 
Industrial Welfare Committee on December 29, 1943, and 
effective April 1, 1949, should be altered and revised: 

NOW, THEREFORE, the Industrial Welfare Committee of 
the State of Washington does hereby alter and revise Minimum 
Wage Order No. 43 as follows: 

APPLICABILITY 

This occupational Order shall apply to all women and 
minors employed in office worker occupations and similar 
occupations as herein defined unless such operation is per
f=ed in an industry, business, or establishment specifical!y 
covered by another order of the Committee, or in the employ 
of an interstate common carrier subject to Federal regulations 
covering the same persons and matters. 

DEFINITIONS 

(1) The term OFFICE WORKER shall bclude, but not be 
limited to: accountants; accounting clerks; appraisers; board 
markers; bookkeepers; canvassers; cashiers; checkroom atten
dants; checkers; circulation clerks; claims adjustors; clerks; 
collectors; compilers; computers; demonstrators; instructors; 
interviewers; investigative shoppers; librarians and their as
sista.'lts; messengers; office macWne operators; PBX and office 
telephone operators; physicians' and dentists' ass'.stants; sec• 
ret.aries; social workers; statisticians; stenographers; telephone 
solicitors; tellers; ticket a.gents; tracers; typists; and other 
related or similar occupations. 

(2) EMPLOY means to engage, su:ffer or permit to work. 
(3) EMPLOYEE means any woman or minor employed 

by an employer. 
( 4) EMPLOYER means any person, association, partner

ship,. private or _public corporation who em;iloys or e..~ercises 
control over wages, hours, or working conditions of a woman 
or min.or. 

(5) WOMAN shall mean all persons of the female sex 
eighteen (18) years of age or above. 

(6) MINOR shall mean any person, male or female, under 
the age of eighteen (18) years. 

(7) HOURS WORKED shall be considered to mean all 
hours during which the employee is :requirer: to be on duty or 
on the employer's premises or at a prescribed workplace. 

MINIMUM WAGES 

Every employer Sb.all pay wages of not less than $1.25 an 
hour to each woman and minor employee for all hours worked 
whether computed on an hourly, commission, piece work or 
other basis, except that this provision shall not apply to 
apprentices duly registered under a bona fide apprenticeship 
program approved by the State Apprenticeship Council, nor 
shall it apply to learners or handicapped workers for whom 
special certificates have been issued by the Department of 
Labor and Industries. 

HOURS 
Workday 

No employee shall be required to work more than 8 hours 
in any work day. 

Workweek 

No employee shall be required to work more than 6 days 
in any one workweek. 

Meal Period 
There shall be a meal period of not less than thirty (30) 

minutes in every regularly scheduled full-ti.me shift on the 
employee's own time. Where it is impractical fo:r the employee 

Dated August 15, 1963, Olympia, Washington 

to be completely relieved of duty, such meal period sha~ be 
taken on the employer's time. No employee shall be requrred 
to work more tha.'l five (5) consecutive hours without a meal 
period. 

Rest Period 

Every employer shall authorize and permit all employees 
to ta.s:e rest periods which, insofar as practicable, shall be in 
the middle of each work period. The authorized rest period 
time shall be based on the total hours worked daily at the 
rate of ten (10) minutes per four (4) hours or major fraction 
thereof. However, a rest period need not be .a.uthori2ed for 
employees whose total daily work time is less than three (3) 
hours. Authorized rest period time shs.11 be counted as hours 
worked for which there is no deduction from wages. 

WORKING CONDITIONS 

(1) All places where women and minors are employed shall 
be maintained in a clean, sanitary and healthful condition in 
accordance with such standards and requirements as may be 
established by reasonable regulations of the Department of 
Labor and Industries. 

(2) Lighting. Every room in which women and minors are 
employed shall be supplied with adequate ruitural or artificial 
light and standards shall conform with the General Safety 
Standards of the Department of Labor and Industries. 

(3) Ventilation and Temperature. Each room _in which 
women and minors are employed shall be properly heated and 
ventilated. 

(4) Floors. Rooms, hallways, and stairs used by women 
and minor employees shall be provided with smooth, tight 
floors, which shall be kept in a sanitary and safe condition. 

( 5) Toilet Fa~ilities. Toilet rooms, with a sufficient number 
of toilet bowls, properly separated, and isolated to insure 
privacy, shall be provided. These rooms shall be ma.i:::ltained 
in a sanitary condition, adequately lighted, heated and ven
tilated; also provided with adequate disPosal container. A 
sufficient number of wash bowls or sink space shall be l~ated 
within the toilet room or adjacent to the toilet room. Any 
wash bowls or sinks not so located shall be installed _in an 
approved location. Sufficient soap, hot and cold running water, 
and either individual or paper towels shall be provided. 

(6) Clothing Spaee. Employers shall provide for adequate 
facilities for keeping and protecting employees' outer clothing 
during working hours, and for their work clothes durmg non
working hours. When the occupation reqllll'es a change of 
clothing, a suitable space adequately heated shall be provided 
where female employees may make such change in privacy. 

(7) (a) Rest Room. A suitable restroom properly ventilated 
and heated, with a cot or couch shall be provided for female 
employees. 

(b) L1lllch Room. Adequate facilities for ea.ting lunch shall 
be made available. 

(8) Lifting. No woman or minor shall be permitted to lift 
or cany an excessive weight. 

(9) Seats. Suitable seats shall be provided for all female 
employees. When the nature of the work requires standing, 
an adequate number of said seats shall be placed adjacent to 
the work area and employees shall be permitted to use such 
seats when not engaged in the active duties of their employ
ment, or when use does not interefere with the discharge of 
their duties. 

(10) Where less tban ten (10) women are regularly 
employed, the Superv'isor of Women and Minors in Industry, 
upon application and showing, may perm.it a modified com
pliance with the foregoing sections or any part of the same 
relative to working conditions. 

(11) Maternity. No female shall knowingly be employed 
for a period of four ( 4) months before anticipated date of 
confinement for pregnancy, or six weeks thereafter, unless a 
certificate is on file with the employer from the employee's 
physician stating her health will not be impaired by such 
employment to a specified time. Such certificate shall be 
available for inspection by the Supervisor of Women and 
Minors upon request. 

(Over) 



UNIFORMS Ai"ID EQUIPMENT 

(1) No employe,, shall be required to contribute dir~ctly or 
indirectly for the purchase or ma!ntenance of t?ols, eqU1pment, 
or uniforms; nor for the latmdenng and cleaw.ng of uniforms. 
The term. uuniform" includes wearing apparel .and accessories 
of distinctive design or co1or, but not suitable for geueral wear, 
required by the employer to be worn by the employee as a 
condition of employment. 

(2) When protective garments, such as gloves, bo• ;ts, or 
aprons are necessary to safeguard the health or prevent lilJU.."Y 
to an employee, such garments shall be provided and paid for 
by the employer. 

DEDUCTIONS 

No employer shall make any deduction from the wage of 
the employees for any cash shortage, breakage, or loss of 
equipment, notwithstanding any contract or arrangement tc 
the contrary. 

l\lIN"OR WORK PERMITS 

No minor shall be employed in any occupation covered by 
this Order unless the employer shall have on file during the 
period of employment an unexpired work cerliftcate or permit 
issued by the Industrial Welfare Committee of the State 
Department of Labor and Indus~es or its dl.J.lJ' d:e5ignated 
agent for the issuance of such permit. Such penrut will not be 
issued exce_pt upon presentation of such evid-ence of age as is 
requi.,.,,d by the Industrial Welfare Committee. Mh,ors shall 
not be emnloyed In occupations nor during hours prohibited 
by the Industrial Welfare Committee regulations governing 
the issuance of Minor Work Permits. 

STATEMENTS FURNISHED 

Every employer shall furnish to each employee at the time 
of payment of wages an itemized statement of gross wages 
and all deductions for tba t pay period. 

RECOR.OS 

Reeords showing_ the names of women and minors em
ployed, dates of employment, wages paid, and the hours worked 
by them, shall be kept by the employer for a period of at least 
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three years, and available for inspection by the representatives 
of tbe Industrial Welfare Committee of the State Department 
of Labor and Industries at all reasonable times. 

POSTING OF ORDER 

The employer shall keep posted !' copy of this Order .in all 
establishmeIJ.ts where women and mrnors are employed. 

SEPARABILITY 

If the application of any provi.sions oi this Order, or any 
section, subsection, subdivision, sentence, clause, phra,:'e, :word 
or portion of this Order shall be held invalid or unconstitutional, 
the remaining provisions thereof shall not be affected tht,reby, 
but shall continue to be given full force and effect as if the 
part so held invalid or unconstitutional had not been included 
herein. 

PE--..ALTIBS 

The Supervisor of Women and Minors shall lnvestigate the 
comnla!nt of anv individual alleging that this Order has been 
violated. Any person, employ:ing a woman or minor ln violation 
of this Order shall, upon conviction thereof, be punished m 
accordance with RCW 49.12.170 which states as follows: "Any 
person en1ploying a woman or minor for whom a "':1nlmum 
wage or standard conditions of labor have been spec1fied, at 
less than the min.imum v."age, or under conditions of labor 
prohibited by the order of the co=.ittee; or vi.o_lating any other 
provision of this chapter shall he g,nlty of a rrusdemeanor, and 
shill, u.pon conviction thereof] be punished by a fine of not less 
than twenty-five dollars nor more than one hundred dollars." 

EFFECTIVE DATE 

Minimum Wage Order No. 43 enacted December 29, 194.8, 
and effective April 1, 194.9, is hereby rescinded effective the 
date this Order No. 13-63 becomes effective, to wit: October 14, 
1963. 

Enacted this 15th day of August, 1963. 

INDUSTRI.AL WELF.'l..RE COIIDl'.ITTEE FOR 
THE STATE OF WASBINGTON 



DEPARTMENT OF LABOR 
AND INDUSTRIES 

.• "i; ... 
' 

INDUSTRIAL WELFARE COMMITTEE 

of the 
STATE OF WASIDNGTON 

INDUSTRIAL WELFARE ORDER NO. 11~63 

Effective October 14, 1963 

Counselor Staff Occupations in Organized 
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Dated August 15, 1963, Olympia, Washington 

TO WHOM IT MAY CONCERN: 

TAKE NOTICE: That pursuant to and by virtue 
of authority vested in it by Chapter 49.12 RCW and 
after notice of conferer,ce, haviµg been _duly given 
and held in the mamier" provfded :by law, the 
Industrial Welfare Committee, 'after consideration 
of evidence and recommendations of the Conference, 
found and concluded that Minimum Wage and 
Standards Order No. 54, enacted by the Industrial 
Welfare Committee on April 12, 1954, and effective 
.June 12, 1954, shquld be altered and revised: 

NOW, THEREFORE, the Industrial Welfare 
Committee of the State of Washington does hereby 
alter and revise Minimum Wage and Standards 
Order No. 54 as follows: 

APPLICABILITY OF ORDER 

This Order shall apply to all women and minors 
employed in Counselor Staff Occupations as herein 
defined. (Note: Women and minors employed as 
kitchen helpers when such employment exceeds 27 
hours in any one workweek, or as camp cocks shall 
be covered by Industrial Welfare Order No. 9-62, 
Public Housekeeping.) 

DEFINITIONS 

1. "ORGANIZED CAl'l.[P" as used herein shall 
refer to an established resident group camp which 
is established and maintained for recreation, educa
tion, vacation, or religious purposes for use by 
organized groups wherein these activities are con
ducted on a closely supervised basis and wherein 
day-to-day living facilities, including food and 
lodging, are provided either free of charge, or by 
payment of fee. 

(Definition adapted from "Rules and Regulations 
of the State Board of Health Governing Camps" 
-part 12-Book V-Revised and adopted June 
7, 1950.) 
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2. ''EMPLOY" means to engage, suffer or per
mit to work. 

3. "EMPLOYEE" shall mean any woman or 
minor who is employed in a Counselor Staff oc
cupation as herein defined. 

4. "EMPLOYER" means any person, association, 
partnership, private or public corporation who em
ploys or exercises control over the wages, hours, or 
working conditions of a woman or minor. 

5. "WOMAN" shall mean all persons of female 
sex, eighteen (18) or more years of age. 

6. "MINOR" shall mean any person, male or 
female, under eighteen (18) years of age. 

7. "COUNSELOR STAFF OCCUPATIONS"shall 
include all work involving duties primarily relating 
to guidance, instruction, supervision, and care of 
campers in organized camps, whether such work 
involves direct charge of, or responsibility for, such 
activities, or merely assistance to persons in charge; 
but shall not include pre-season training courses. 
Counselor staff occupations include, but are not 
limited to: head counselor, assistant head counselor, 
specialist counselor or instructor, (such as swim
ming counselor, arts and crafts counselor, etc.) 
group or division leader, camp mother, teacher, 
supervising counselor, senior counselor, counselor, 
general counselor, bunk counselor, assistant coun
selor, co-counselor, junior counselor and counselor 
aide, kitchen helpers working no more than 27 
hours in a given workweek. 

8. "RESIDENT COUNSELOR STAFF" shall 
mean staff who receive lodging and meals from the 
employer. 

9. "NON - RESIDENT COUNSELOR STAFF" 
shall mean staff who do not receive lodging and 
meals from the employer. 

10. "COUNSELOR I", "COUNSELOR II" and 
"COUNSELOR III" shall be defined for purposes of 
this Order as follows: 

COUNSELOR I is one never before employed in 
any counselor staff occupation. 
COUNSELOR II is one who has had at least one 
season's employment in a counselor staff occu
pation. 
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COUNSELOR III is one who has had at least 
three seasons of employment in a counselor staff 
occupation. 
IL "SEASON OF EMPLOYMENT" is defined as 

a period of not less than six weeks, nor more than 
12 weeks in any one calendar year, except that 
counselor; em.ployed less.:· than;:, ~ix weeks in any 
one season may accumulate their:, emplo3rm~Il:t ex
perience from year to year to meet the mrmmum 
requirements for Counselor grade. 

MINIMUM WAGES 

l\UNIMUM WAGE RATES ESTABLISHED BY 
THIS ORDER for Counselor Staff Occupations shall 
be as follows: 

MINIMUM WEEKLY RATE 
Non-resident Resident 

Employee Employee 
(6-day week) (6-day week) 

1. 

Counselor III $31.20 $25.00 
Counselor II $22.20 $16.00 
Counselor I $16.20 $10.00 

2. The MINIMUM RATE for Resident or Non
resident Counselor Staff shall be pro-rated from the 
six day basis. 

3. Minimum Wage Provisions shall not apply to 
the following Counselor Staff members: . 

a. Women and minors 16 years of age and 
over who are regular or associate mem
bers of the organized group conducting 
the camp and serving as volunteer mem
bers of the Counselor Staff. 

b. Resident campers under the age of 16 who 
are engaged in an intraining program 
which provides prepared instructions and 
supervision by qualified Counselor. Staff 
and which requires no more than 24. on -
duty hours weekly. Such resident camp
ers shall ( 1) carry no responsibility for 
educational and physical activities of 
other campers and no bunk responsibility 
except as a defined part of the training 
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program and (2) shall not enter such a 
program unless their parents or guardians 
are supplied with a copy of this regulation. 

REGULATIONS TO SAFEGUARD 
MINIMUM WAGE STANDARDS 

1. LIMITATION ON NUMBER OF EMPLOY
EES PAID IN COUNSELOR I and Il RATES: 

In any week an employer may not pay the 
Counselor I rate to more than 30 percent of the 
total number of employees in Counselor Staff oc
cupations. 

Furthermore, the total number of employees 
paid at the Counselor I and Counselor II rates may 
not exceed 80 percent of the total staff. 

(a) Provided that in smaller camps (40 campers 
or under) where the above percentage limitation 
may be unworkable, the Supervisor of Women and 
Minors Division, Department of Labor and Indus
tries, shall have authority to make reasonable 
adjustments of these limitations upon a showing 
that the above limitations will work a hardship. 

2. PREMIUM PAY FOR RESIDE1':"T COUN
SELOR STAFF OCCUPATIONS 

A resident Counselor Staff member, at the ter
mination of employment, shall be entitled, for 
each week of employment, to a premium payment 
of an additional 25 percent of such staff member's 
applicable weekly rate of pay as defined by this 
Order, unless he or she receives the equivalent 
thereof in time-off duty. For the purpose of fuis 
regulation, the equivalent of the premium payment 
for one week, is an accumulated unit of 24 hours off 
duty, 12 hours of which must be in sequence. The 
24 hours off duty used as the equivalent of a 
premium payment need not be accumulated in any 
one week. 

3. BOARD, LODGING, AND OTHER 
SERVICES 

The minimum wage rates of resident Counselor 
Staff shall be subject to no charge by an employer 

7 

for lodging or meals furnished by the employer or 
for any other services furnished in connection with 
camp business, within reason. 

4. TRAVEL EXPENSES 
The employer shall . pay the fare, or make 

transportation available, '.for .. any: counselor staff 
member who is required, or permitted, to supervise 
or assist in supervising campers in transit. 

WORKING CONDITIONS 

1. SANITATION 

All places where women and minors are em
ployed shall be maintained in a sanitary condition 
in conformity with the requirements for sanitation 
for Camps and Parks set by the Washington State 
Department of Health. 

2. SAFETY 
All places where women and minors are em

ployed shall be maintained in safe condition in 
conformity with the General Safety Standards of 
the Department of Labor and Industries. 

3. MEDICAL PROTECTION 
a. First Aid requirements of the General 

Safety Standards of the Department of 
Labor and Industries shall be met. In· 
addition, the provision of an infirmary 
with the fulltime services of a physician 
and/ or registered nurse is recommended 
for camps operated by one organized 
group for more than two weeks. 

b. Transportation shall be available at all 
times for use in case of an emergency and 
shall be of a nature to render reasonable 
comfort to an injured person. 

c. Pre-employment physical examinations 
including preventive inoculations recom
mended by public health authorities shall 
be required of all women and minor 
employees. Such examination shall not be 
at the expense of the employee, 
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4. No woman oi:: minor shall be required or 
permitted ·to _lift_ 91'. carry excessive weights. 

5_ Employee assigriinents · to counseling duties 
shall be in keeping with the employee's maturity, 
knowledge and skills. The· health. and welfare of 
the' employee shall be considered in the determina
tion of · a:dequate counselor. staff-camper ratios. 
Personnel . should be selected on . the basis of 
standards cunently prescribed in the American 
Camping Association Resident Camp Standards. 

lUiNORS ·ocCUPATIONS 

No minor worker shall be employed in any 
occipatfon -which the State Department of Labor 
and · Industries through the Indu_strial Welfare 
Committee shall, upon due notice and hearing, find 
and by ·order declare to be Particularly hazardous 
for minors under the age specified in such· Order 
as detrimental to their health or morals. 

AGREEMENTS 

All persons iii the camp, except paying campers, 
must enter into- a WRITTEN AGREEMENT with 
t.h.e Camp Administration setting forth the re
muneration, room and board, special services pro
vided, and: the nature of the work assignment as 
Counselors- or- Leaders. Said agreement to be kept 
on file for a three-(3) year period. · 

RECORDS 

RECORDS showing the names of women and 
minors employed, dates of ·employment, wages paid 
and days worked by th.em shall be kept by every 
employer for a period. of at least three (3) years 
and available for inspection by t.h.e representatives 
of the Industrial Welfare Committee .of the State 
Department of Labor and Industries at all reason-
able times. · 

WORK PERMITS 

Work p~rmits shall n9t be a requirement. 

~ 
~ 
1 
I 
'I 
·,i 
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SEPARABILITY 

If the application of ~ provisi91:5. of this 
Order or any section, subsection, subdivision, sen
tence,' clause, phrase, word, or por!ion_ of this Order 
shall be held invalid or unconshtut10nal, the re
maining provisions thereof sh,all not be affected 
thereby but shall continue to. ,be given full force 
and eff;ct as if the part so held 'invalid or uncon
stitutional had not been included herein. 

PENALTIES 

The Supervisor of Women and Minors shall 
investigate the complaint of any individual alleging 
that this Order has been violated. Any person 
employing a woman or minor in violation of this 
Order shall upon conviction thereof be punished in 
accordance with RCW 49.12.170, which states as 
follows: "Any person employing a woman or minor 
for whom a minimum wage or standard conditions 
of labor have been specified, at less than the 
minimum wage, or under conditions of labor pro
hibited by the order of the Committee; or violating 
any other of the provisions of this chapter, shall be 
guilty of a misdemeanor, and shall, upon conviction 
thereof, be punished by a fine of not less than 
Twenty-five Dollars ($25.00) nor more than One 
Hundred Dollars ($100.00)." 

EFFECTIVE DATE 

Minimum Wage and Weliare Order No. 54 
enacted April 12, 1954, and effective June 12, 1954, 
is hereby rescinded effective the date this Order 
No. 11-63 becomes effective, to wit: October 14, 
1963. 

Enacted this 15th day of August, 1963. 

INDUSTRIAL WELFARE COMMITTEE 

FOR THE 

STATE OF WASHINGTON 



Nove~ber 18, 1971 2 p.m. 

NEWS RELEASE---Governor Takes Action in Private Club Discrimination Issue. 

SEATTLE: Governor Dan Evans today issued the followed statem,,nent pertaining 
to the issue of discrimination and private clubs: 

There are times when it is imperative that the Governor of a state speak 
clearly and forthrightly on a matter of great public importance. Such an 
occasion has now arrived. About two weeks ago an incident occurred in 
Thurston County, the seat of the capital of this state, which has shocked 
and saddened me and I am sure the vast majority of the people of the 
community. I refer to the refusal of a local organization to allow the 
librarian of the Lacey Public Library to come to a meeting at its clubhouse to 
receive a contribution from the group to the library. The only reason for this 
refusal was that the librarian, Mrs. John Finley, is Black. While as Governor 
of the State of Washington, I cannot change the hearts and attitudes of those 
who choose to discriminate against those of another race, as Governor there 
are ce.rtain things I can and will do. 

1. I have requested the Attorney General, Mr. Slade Gorton, to reexamine 
imw-iediately the granting by the state of both a discount and a Class H 
license to organizations who withhold membership, facilities or services 
from any person on account of race, creed, color, ethnic origin by pro
vision of their governing laws when such qualifications: are not relevant 
to the general purpose of organization such as when the organization is 
oriented to a particular religion or ethnic group. I have asked that the 
Attorney C-eneral consider·not only state statutes but federal statutes and 
the federal constitution as well. 

I do not question the right of voluntary association or of people gather
ing with whom they choose. This is not the issue. This is a case of 
special privilege, supported by the taxpayers of this state, which should 
not be granted by the state to such organizations. 

Regardless of the findings of the Attorney General as to the power of the 
state to, refuse to grant such licenses and discounts I intend to submit, 
by executive request, legislation denying the issuance of a liquor license· 
or discount to such organizations. 

2. - I will ask the Human Rights Cornmission to begin immediately to conduct a 
study of the statutes and administrative regulations of this state to see 
if there are built in institutional biases, conscious or unconscious, 
against any person or persons on account of race, color or ethnic origin .. 
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3. I will immediately issue an executive order to all agencies and personnel 
under my jurisdiction directing that in the course of official business 
they should abstain from the use of any facilities operate·d by ·pri•.1ate -
organizations which by their governing laws have restrictions upon member
ship on account of race, creed, color or ethnic origin. This order will 
not apply to organizations which are formed for the express purpose of 
furthering the cultural or religious traditions or a particular religion 
or racial or ethnic group. 

4. Finally, as Governor, I call upon every citizen of this state to examine 
his and her conscience with relationship t.o their membership in clubs and 
organizations ·which discriminate against persorts on account of the.ir race, 
creed, color or ethnic ·origin and to their use of the facilities of such 
clubs and organizations. In this examination of conscience I would hope 
each of us personally would decide to refuse to participate in such 
organizations or use thei.r facilities. 

Neither laws nor executive orders nor any other form of governmental 
activity will really change the hearts and minds of the citizens of this 
state. Each- one of us must make this decision for ourself, Each one of 
us must be.mindful of the horrible consequences to individuals and to a 
society divided and rended by racism. None of us can continue to repeat 
the great principles of equality, brotherhood and justice if they become 
mere platitudes and empty rhetoric. 

We have in this state time, although it may be brief, to resolve to 
eliminate from our hearts and minds the scourge of racism. Let us 
resolve, today, to do it together. 

-0-
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

W.H., as guardian for her minor daughter,
P.H.; W.H., individually; J.H., individually;
B.M., as guardian for her minor daughter,
S.A.; and B.M., individually,

NO. 3:16-cv-5273 

COMPLAINT FOR DAMAGES 

Demand for Jury Trial 

Plaintiffs, 

vs. 

OLYMPIA SCHOOL DISTRICT, a public 
corporation; JENNIFER PRIDDY, 
individually; FREDERICK DAVID 
STANLEY, individually; BARBARA 
GREER, individually; WILLIAM V. 
LAHMANN, individually, DOMINIC G. 
CVITANICH, individually,  

Defendants. 

COMES NOW Plaintiffs, by and through their attorneys Darrell L. Cochran and Kevin 

M. Hastings, and the law firm of Pfau Cochran Vertetis Amala PLLC, to bring a cause of action

against the defendants, and allege the following: 
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I. INTRODUCTION 

1. In August of 2005, the Olympia School District (the “District”) hired a man 

named Gary Shafer to be a new bus driver.  He was 26 years old, unmarried, no children, and 

no experience in bus driving, but he proclaimed his “love of children” as a sound basis for his 

employment.  The District Transportation Director at the time, Fred Stanley, conducted an 

interview of less than thirty minutes, made no reference checks, made no checks with past 

employers, made no initial criminal checks but hired him nonetheless.   

2. The position of bus driver in the District calls for a bus driver to spend hours 

alone with the school children, including many children who are a young as four and in their 

formative years of communicating thoughts and events.  Shafer is now in prison for molesting 

school girls who were the youngest and most vulnerable at the District.  Shafer has admitted to 

sexually molesting at least 30 District children and will neither “admit nor deny” his victim 

count could be 75 children or more. 

3. Between 2005 and 2011, the District knowingly allowed its employee Gary 

Shafer to climb aboard hundreds of midday bus routes for pre-kindergarten, kindergarten, ad 

special needs children in the district, and then “ride along” with girl passengers. As another 

district driver drove the school bus, Shafer was allowed to ride along on buses that transported 

the Districts most vulnerable students. The District has repeatedly confirmed that it never had 

a reason to distrust a bus driver’s motivation for devoting unusual attention to small girls on 

buses and did not care why Shafer wanted to ride along with the girls on those buses. 

4. The District had no legitimate purpose for allowing Shafer to ride along and sit 

with these vulnerable girls: They did not pay Shafer to carry out work assignments on the buses, 

they did not assign any tasks for which he could legitimately volunteered, they did not track the 
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times, dates or buses in which he rode along, nor did they ever question Shafer or the drivers 

about what Shafer had been doing on the buses with these young girls. Shafer was an unmarried, 

twenty-six year old man without children of his own who started spending all of his free time 

riding along on school buses without pay so he could interact with four and five year old girls, 

including special needs students with learning or speech delays. 

5. The District and its administrators were deliberately indifferent in their disregard 

for what Shafer was doing with the girls on the buses. The District knowingly allowed Shafer 

unfettered access to identify helpless girls, then to groom and sexually molest kindergarten, 

pre-kindergarten, and special needs children while they were riding to and from school on the 

midday bus. A number of bus drivers in the District knew Shafer was sitting with the young 

girls, giggling with the girls, tickling the girls, and violating long standing industry and common 

sense codes of conduct for bus drivers and small girls on buses.  

6. The District and its administrators decided against putting in place policies and 

procedures to ensure that only those assigned to drive the bus were on the bus, which directly 

caused an unreasonable danger of Shafer. Compounding the matter, the former Transportation 

Director Fred Stanley and Former Transportation Training Coordinator Barbara Greer 

knowingly allowed Shafer to ride along on whatever bus he wanted, regardless of whether he 

had an educational purpose to be there. Stanley and Greer ignored challenges to whether Shafer 

should be riding along on the buses and also ignored concerns that Shafer had begun changing 

his own bus routes at an alarming pace, alarming for the potential Shafer was changing routes 

because of confrontation with students he had been grooming and molesting on his own 

assigned routes.  

Case 3:16-cv-05273-BHS   Document 1   Filed 04/08/16   Page 3 of 34

ER 3

~,jPF AU COCHRAN 
1...•~~VERTETIS AMALA 



 

COMPLAINT FOR DAMAGES 

 

Page 4 of 34 

 

 

 

 

 

A Professional Limited Liability Company

4

911 Pacific Avenue, Suite 200
Tacoma,WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-065

  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

7. The District’s acts and omissions demonstrate a deliberate indifference to the 

rights of the children riding on those school buses. At the time of Shafer’s employ, the District 

knew based on longstanding literature that child molestation was a major threat to students. By 

March 17, 2010, the District was even given a presentation by its risk management company, 

Canfield, showing that bus drivers constituted 12 percent of the total number of sexual 

assaulters within the school context – a shocking number given the relatively small number of 

bus drivers compared to teachers and administrators. 

8. The District and its administrators ignored the literature and statistics that 

children, particularly on buses, were at risk of being sexually abused. The District and its 

administrators also ignored glaring red flags that Shafer was harming children, including, notice 

from a concerned parent that a bus being driven by Shafer was over 30 minutes late and his 

daughter came home refusing to ride the bus; notice from drivers that Shafer would pullover 

his bus for no reason during the middle of routes; notice that he would sit on buses with children 

in his lap; notice that he was constantly changing bus routes; and notice that he was watching 

pornography in the breakroom. The District’s misconduct as alleged in this complaint was done 

in deliberate indifference to the safety and well-being of children. 

9. In December 2010, a kindergarten girl disclosed to her mother that “Gary,” the 

man who rode along with her regular driver, Mario Paz, sexually assaulted her. A police 

investigation confirmed that Gary was Olympia School District bus driver, Gary Shafer. The 

police investigation lead to another victim and by January 19, 2011, Shafer had both confessed 

to sexually assaulting young girls on buses and resigned from the District. Shafer was arrested 

on two counts of child molestation on January 27, 2011. Gary Shafer decided that he wanted to 

seek a special first time offender sentence and submitted to a psychological evaluation in March 
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2011. After failing multiple polygraph examinations, Shafer admitted during the course of his 

psychosexual evaluation that he had sexually molested dozens of young girls in the Olympia 

School District while either riding along on or driving their buses. Shafer gave some 

descriptions of girls and even some distinctive names.  

10. Thurston County Sheriff’s Detective Cheryl Stines met with Olympia School 

District administrators, including Superintendent William Lahmann and Assistant 

Superintendent Jennifer Priddy to advise the District about the confessions by Shafer and to 

provide specific information from the polygraph admissions. Detective Stines had already made 

specific and separate arrangements to interview a young kindergarten girl from Garfield 

Elementary School and Superintendent Lahmann and Assistant Superintendent Priddy asked to 

speak with Detective Stines as a result.  

11. Despite receiving information about the high number of young and vulnerable 

school district girls molested by Shafer, Superintendent Lahmann and Assistant Superintendent 

Priddy chose to do nothing to identify victims of Shafer’s abuse, nothing to search the 

descriptors and unique names of district victims confessed by Shafer, nothing to provide 

assistance to the sexually assaulted girls in their custody and control.  

12. The District and its administrators created by its deliberate indifference to the 

safety and wellbeing of children, caused scores of children to suffer sexual abuse at the hands 

of Gary Shafer. This complaint seeks redress for one of those victims, D.H., and her parents 

K.H and G.H. 

II. PARTIES 

13. Plaintiff P.H. Plaintiff P.H. is a minor sexual abuse victim. At all relevant times, 

P.H. was a resident of Thurston County, Washington. 
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14. Plaintiff W.H. W.H. is the legal guardian and mother of Plaintiff P.H. At all 

relevant times, W.H. was a resident of Thurston County, Washington. 

15. Plaintiff J.H. J.H. is the legal guardian and father of Plaintiff P.H. At all relevant 

times, J.H. was a resident of Thurston County, Washington. 

16. Plaintiff S.A. Plaintiff S.A. is a minor sexual abuse victim. At all relevant times, 

S.A. was a resident of Thurston County, Washington. 

17. Plaintiff B.M. B.M. is the legal guardian and mother of Plaintiff S.A. At all 

relevant times, B.M. was a resident of Thurston County, Washington. 

18. Defendant Olympia School District. Defendant Olympia School District (the 

“District”) is a public corporation organized under the laws of the State of Washington and is 

authorized to be sued in such corporate capacity for its acts and those of its agents and 

employees. The District has its primary place of business in Thurston County, Washington, and 

is subject to the provisions of Title 28A of the Revised Code of Washington. At all times 

material, the District operated, and otherwise exercised control over, the public schools within 

the District, for the benefit of the school-aged children residing in Olympia School District. The 

District is responsible for all conduct of its agents and employees with respect to the attendance 

of P.H. and A.S. at school in the District and as a bus passenger. At all relevant times, the 

District had supervision and control of P.H. and A.S. in loco parentis. 

19. Jennifer Priddy. Defendant Jennifer Priddy was at all relevant times the assistant 

superintendent of the Olympia School District and is sued here in her individual and official 

capacity. While serving as the District’s Assistant Superintendent, Defendant Priddy was also 

acting as the director of the Schools Insurance Association of Washington (“SIAW”), the risk 

pool that assigned the defense lawyers and claims handling services to the District, including 
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advice to defend against all claims made against the District arising out of Shafer’s 

molestations. It was during her time as both Assistant Superintendent and board member of 

SIAW that Defendant Priddy knew about and was in control of information showing that P.H. 

and S.A. were victims of Shafer’s sexual abuse.  For years, Defendant Priddy purposefully 

withheld this critical information from law enforcement and the parents of P.H. and S.A.  

Defendant Priddy is being sued in her individual capacity for her actions under color of state 

law. 

20. Frederick David Stanley. Defendant Fred Stanley was the District’s former 

Transportation Director during all relevant times and is sued here in his individual and official 

capacity. Defendant Stanley is being sued in his individual capacity for his actions under color 

of state law. 

21. Barbara Greer. Barbara Greer was the District’s former Training Director during 

all related times, a responsibility that included dispatching for special needs transportation 

routes. Defendant Greer is being sued in her individual capacity for her actions under color of 

state law. 

22. William V. Lahmann. Defendant William V. Lahmann was the District’s former 

Superintendent during the 2001 to June 2012 time period.  Defendant Lahmann is being sued 

in his individual capacity for his actions under color of state law. 

23. Dominic G. Cvitanich. Defendant Dominic Cvitanich has been the District’s 

Superintendent from July 2012 to present.  Defendant Cvitanich is being sued in his individual 

capacity for his actions under color of state law. 
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III. JURISDICTION AND VENUE 

24. Jurisdiction. Subject matter jurisdiction is predicated on federal question 

jurisdiction (28 U.S.C. §1331 and § 1343) due to claims under 42 U.S.C. §1983, and 

supplemental jurisdiction under 28 USC §1367. 

25. Venue. Venue is proper in this district under 28 U.S.C. § 1391(b), since all 

defendants reside or resided in this district and the events giving rise to the claims occurred in 

this district, in Thurston County. 

IV. FACTS 

26. Facts; Hiring of Shafer and Deliberate Indifference to Child Safety. In August-

September 2005, the District, through its agents Stanley and Greer, conducted a 30 minute 

interview of Shafer and hired him later that day without checking references or past employers. 

Shafer’s past employers included a security company, where he was caught with pornography 

on his work computer, and the United States Marine Corps, where he was dishonorably 

discharged for lying. During his interview, he said that he would make a good bus driver 

because he “love[s] [] children” and because he “like[s] being around kids.” His goal was to 

“get to know the kids.” When asked whether he was prepared to accept the responsibility for 

the lives of the students on the bus, he said, “yes, kind of scary.” The District and its agents, 

including Defendants Stanley and Greer, then allowed Shafer to drive school buses alone on 

several occasions before his background check was cleared, done with deliberate indifference 

to the safety and welfare of children and done in direct violation of Washington law. 

27. Facts; Danger Creation and the Deliberate Indifference of Transportation 

Director Fred Stanley. Beginning right away, Shafer asked former Transportation Director Fred 

Stanley whether he could volunteer to ride along with other drivers on their midday 
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kindergarten, pre-kindergarten, and special needs routes because he liked being around the kids 

so much, especially the District’s most vulnerable. Stanley gave Shafer permission to ride 

along, and then by permission and acquiescing, gave Shafer complete authorization for his ride 

alongs, later claiming that he never had reason to distrust Shafer’s motivations for wanting to 

ride along with the vulnerable children.  Under Stanley’s blanket permission, Shafer was able 

to ride along on hundreds of school buses whenever and wherever he wanted. Stanley never 

assigned Shafer to these rides, never checked on what he was doing on these rides, never kept 

track of how often or with whom he was riding, and never spoke to any driver about what Shafer 

was doing during these ride alongs. Furthermore, Shafer was never paid for his hundreds of ride 

alongs or for helping to manage the kindergarten, pre-kindergarten, and special needs 

passengers; instead, the Stanley allowed Shafer to do it because he was deliberately indifferent 

to the danger he created in doing. 

28. Facts; Danger Creation and the Deliberate Indifference of Transportation 

Director Fred Stanley and the District.   Former Transportation Director Fred Stanley admitted 

that Shafter was not supposed to be on buses without specific authorization from him and an 

educational purpose, and yet he did not institute any controls, create any policies, or enforce 

any existing rule to ensure that Shafer was not riding along on kindergarten, pre-kindergarten, 

and special needs routes without authority and an educational purpose. As he has previously 

testified: 

Q Right. Did you express clearly, to all of the drivers in the Olympia School 

District transportation department, that they should not allow a grown 

man, whether he was an employee or not, get on the bus without express 

authorization and an educational purpose for being on the bus? 

A I would say maybe no, because it was happening. 
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Q And in that way, your training, policies, and practices, failed to control 

Gary Shafer, right? 

A Yeah. In looking back on it, probably, yes. 

Q At the time you should have been looking at that, right? 

A Well, I had no reason to be looking at it. 

*  *  * 

Q Did you create a policy, after Gary Shafer started riding around on buses, 

to let drivers know that he had to have authorization and an educational 

purpose to be on their buses in the midday? 

*  *  * 

A  No. 

29. Facts; Danger Creation and the Deliberate Indifference of Transportation 

Director Fred Stanley and the District. In addition to never creating a policy, Fred Stanley did 

not do anything to see what Gary Shafer was doing on the dozens of buses he was riding around 

on. As he testified: 

Q With respect to the ride-alongs that he was doing in each and every year, 

2005-2006 and every year leading up to his suspension in January of 

2011, what did you do to check in to see what Gary Shafer was doing all 

those times that he was riding along on these midday kindergarten, pre-

K, and special needs buses? 

A Nothing. 

*  *  * 

Q For example, did you ask them whether he was sitting with kindergarten 

girls on the bus? 

A No. 

Q Did you ask him whether he was sitting in the front right passenger’s seat 

by himself? 

A No. 

Q Did you ask them if he was tickling them on the seats? 

A No. 

Q Did you ask if he was sharing jokes on his phones with the kindergarten 

girls? 
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A No. 

Q Did you ask him if he was really serving in a purpose in being on the bus 

other than just to be there? 

A No. 

*  *  * 

Q Because, ultimately, you didn’t care about the reason he was on the bus, 

right? 

A No. 

30. Facts; Deliberate Indifference of Transportation Director Fred Stanley.  Stanley 

has repeatedly testified that he had “no reason to be looking” at what Shafer was doing because 

he “trusted” all of his drivers for having passed a background check. Stanley deliberately 

ignored the potential danger presented by his driver’s conduct even though he knew that drivers 

had historically engaged in inappropriate behavior, including sexual harassment and physical 

abuse. Stanley’s practice in knowingly allowing Shafer to ride along on school buses for no 

reason and without an educational purpose was done in complete disregard for the known and 

obvious consequence that Shafer would abuse children. 

31. Facts; Shafer’s Grooming Tactics to Identify Children Victims and the District’s 

Danger Creation and Deliberate Indifference. In an effort to coordinate his access to young 

girls, Shafer used several tactics. He would use the ride alongs to identify his targets among the 

kindergarten, pre-route or keep riding along with his victims on buses being driven by other 

drivers who would allow him as an unauthorized guest. Shafer frequently and often abruptly 

changed his driving assignments, either looking for victims or escaping potential problems he 

created by molesting children on his buses. In total, he switched routes a record 18 times over 

five-and-one-half years, including one abrupt change asking for a route change and then 

announcing he was leaving for a trucking job.  Compared to other divers, who would change 
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routes at most a few times over decades, Shafer’s pattern of changing routes was an obvious red 

flag.  Shafer would sexually abuse girls, including P.H. and S.A., while riding along with another 

driver without an official purpose, or he would sexually abuse them by pulling the bus over or 

arriving at stops early so that he would have down time with the girls. He took full advantage of 

Defendant Stanley’s “open door” ride along policy that directly created the danger of allowing 

him to access the young girls on other drivers’ kindergarten, pre-kindergarten, and special needs 

routes. 

32. Facts; Notice, Red Flags, and the District’s Danger Creation and Deliberate 

Indifference. Shafer had been driving his assigned route when, in November 2006, he suddenly 

put in for a route change and then announced that he would be leaving for a higher-paying job 

as a long-haul trucker. He told many bus drivers that he was having financial problems and 

needed more money. The reality was that he abruptly changed from a special needs bus route 

because over concerns over getting caught for sexual abuse. Even though he successfully 

completed the trucking program at the top of his class, Shafer left the trucking work 

immediately and returned to the bus barn to work part-time for the District. In Shafer’s own 

words, “I was going to be doing long haul truck driving starting last winter but I decided not to 

for various reasons even though it would have been a lot of money.” 

33. Facts; Notice, Red Flags, and the District’s Danger Creation and Deliberate 

Indifference. When confronted by a fellow bus driver about why he left his long haul trucking 

job despite his money woes, Shafer told his co-workers that he returned as a part-time school 

bus driver because he missed contact with children. From this incident and others, Shafer’s 

fellow bus drivers found him very strange and unusually interested in children. He was being 

described as “odd” by at least one school counselor and was reportedly observed viewing child 
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pornography on a bus barn computer by a fellow driver. Shafer has also admitted and has been 

seen by other bus drivers pulling his bus over to the side of the road or in parking lots for no 

apparent reason. At least one driver raised concerns with the administrative office about Shafer 

being parked for no apparent reason during a route. Even Fred Stanley himself has admitted 

that he confronted Shafer about pulling over his buses for no reason. 

34. Facts; Notice, Red Flags, and the District’s Danger Creation and Deliberate 

Indifference. In 2008, it is understood that a kindergarten boy went home one day after school 

and told his mother that the school bus driver was making farting noises, tickling he and another 

student, and otherwise horsing around with them while on the bus.  The boy told his mother 

that the driver pulled over the school bus to engage in these activities and that they were the 

last two on the bus.  The mother was concerned about the bus driver’s behavior and conduct.  

A short while later, the boy said that the same bus driver again pulled stopped the bus and was 

horsing around with he and another kindergarten aged boy.  At this point, it is understood that 

the concerned mother called the District Transportation Department and told them about the 

bus driver’s inappropriate behavior while driving her son to and from school.  The bus driver 

was Gay Shafer.  The District and its agents did nothing. 

35. Facts; Notice, Red Flags, and the District’s Danger Creation and Deliberate 

Indifference. In the fall of 2009, McLane Elementary School bus driver Karen Nelson became 

ill and the District used sub drivers to cover the route. Shafer began targeting kindergarten girls 

for abuse on the route by riding along with various sub drivers. He also drove the bus as a 

substitute bus driver. On one occasion that he was driving, Shafer dropped off a young girl who 

as so shaken by the experience that she told her dad, Kevin Gearheart, that she never wanted to 

ride the bus again. 
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36. Facts; Notice, Red Flags, and the District’s Danger Creation and Deliberate 

Indifference. Mr. Gearheart called the District Transportation Department about concerns that 

a male substitute driver was dropping his kindergarten daughter off alone, a half-hour late, and 

so traumatized that she refused to ride the bus any longer. Despite the father’s deep concerns 

and repeated calls, the District downplayed any potential for wrongdoing and performed no 

investigation; it simply reiterated that all bus drivers receive background checks, and therefore, 

there was no need to do anything further. Tragically, after Shafer’s molestation surfaced in 

2011, Mr. Gearheart immediately recognized Shafer’s face as the driver who had left his 

daughter traumatized from the bus. He confronted the District about Shafer’s presence on the 

bus, but the District lied and said that Shafer never drove that bus. 

37. Facts; Red Flags and the District’s Danger Creation and Deliberate Indifference. 

District employees discussed these “red flags” but nothing was done to monitor or investigate 

Shafer. By ignoring evidence that Shafer was acting inappropriately, including actual reports 

that Shafer was inappropriately touching and otherwise engaging in peer-to-peer activities with 

children on the school bus, commonly known as sexual grooming, as well as ignoring evidence 

of Shafer’s obsessive fixation on routes for kindergarten, pre-kindergarten, and special needs 

children, the District acted with deliberate indifference toward the safety of children in its 

custody and control, including Plaintiffs P.H. and S.A., and interfered with their education. 

38. Facts; Sexual Abuse of N.L. In late December 2010, the Thurston County 

Sheriff’s Department received a report that Olympia School District bus driver Gary D. Shafer 

sexually assaulted a kindergarten girl named N.L. on a bus driven by fellow bus driver Mario 

Paz. Shafer was riding along with Paz to “learn the route” and had the kindergarten girl in his 
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lap while seated behind the driver. Shafer sexually abused N.L. while she was in his lap, and 

N.L. disclosed the abuse to her mother, who in turn contacted the District. 

39. Facts; Shafer’s Admitted to Molesting Scores of Children at the District. In or 

around March 21, 2011, Shafer was hoping to obtain a reduced criminal sentence through 

Washington’s Sex Offender Special Sentencing Alternative (“SOSSA”). As required by 

SOSSA, Shafer had to submit to a psychosexual evaluation, where he needed to admit to his 

past sexual deviancies and then take a polygraph. During this evaluation, he admitted to 

sexually abusing literally dozens of little girls while they were riding to and from school on the 

bus; Shafer identified some of his minor victims by their full name, some by a physical 

description, and some by their first name; Shafer admitted to targeting kindergarten, pre-

kindergarten, and special needs bus routes since the start of his employment with the District; 

Shafer admitted to regularly spending unpaid free time riding along on others’ buses to groom 

and assault children and no one from the District ever confronted him or prevented him from 

accessing children in this fashion; Shafer admitted to pulling his own buses to the side of the 

road to molest young girls on his bus; Shafer admitted to detaining young girls in his bus after 

arriving to destinations early; Shafer admitted to accessing pornography on the District bus 

barn’s computers on a regular basis without the District ever tracking, logging, or confronting 

him about it; Shafer admitted to masturbating in the bus barn and on the busses; and finally, 

Shafer admitted to photographing, videotaping, and sexually assaulting up to 30 young District 

students while working in his capacity as an Olympia School District bus driver. 

40. Facts; Shafer Admitted to Abusing P.H. and S.A. During His Psychosexual 

Examination. Shafer also admitted to his psychosexual evaluator, Sue Batson, that he sexually 

molested a girl with the first name of [P.]. Shafer also admitted that he sexually molested a girl 
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with the first name of [S.] when he was 27 years old. He further identified [S.] as a girl who 

was 5-6 years old. 

41. Facts; Jennifer Priddy Has Had the Batson Psychosexual Report Since 2011. The 

District’s Assistant Superintendent of Fiscal Operations, Jennifer Priddy, who is named 

individually as a defendant in this lawsuit, is also a board member at large for the District’s 

insurance risk pool, known as SIAW. Since the beginning of the discovery of Shafer’s abuse, 

Defendant Priddy has been intimately involved with the civil litigation arising out of the 

District’s failure to protect its students from Shafer’s abuse. She has regularly communicated 

with the District’s attorneys over the past several years with regard to the civil litigation, even 

attending the first trial in this sex abuse civil litigation series known as Gutierrez v. Olympia 

Sch. Dist., a case that was filed in Thurston County on behalf of N.L. 

42. Facts; Defendants Acted With Deliberate Indifference to the Rights of P.H. and 

S.A. and Made No Effort Notify Their Parents of the Abuse. As early as March 21, 2011, 

Plaintiffs P.H. and S.A. were identified by their first names as being victims of Shafer’s abuse 

in his psychosexual report. Not only are their first names sufficiently unique so as to rule out 

many other students, the same March 21 report provided other critical facts—such as ages and 

other dates—that was enough for Defendant Priddy and others, including Lahmann and 

Cvitanich, to identify P.H. and S.A. Despite having access to the information sufficient to 

identify P.H. and S.A. as victims of Shafer’s molestation, Priddy and the District, including 

Lahmann and Cvitanich, failed to timely and adequately disclose the information to their 

parents, W.H. and B.M., respectively, done in deliberate indifference to their rights. 

Defendants’ clear motive was to shield SIAW from additional sexual abuse insurance claims; 

in doing so, Defendants Priddy, Lahmann, and Cvitanich knowingly took steps to obstruct, 
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obscure, delay, and even withhold information from the parents of known sexual abuse victims, 

including the Plaintiffs here.  Not only was this failure to report done in violation of the U.S. 

Constitution and Washington law, the result was also to unreasonably interfere with Plaintiff 

P.H. and S.A.’s educational opportunities, as these children were forced to continue suffering 

from the effects of childhood sexual abuse, without treatment, while trying to attend a school 

where the administrators did nothing to help them to avoid financial exposure. 

43. Facts; Defendant Priddy Admitted to Making No Effort to Identify Sex Abuse 

Victims that Shafer Identified In March 2011. On April 17, 2012, Priddy gave sworn deposition 

testimony where she admitted to making no effort to identify other Shafer victims for up to at 

least a year after he identified them in the psychosexual report: 

Q [W]as there a point at which the district decided it would reach out to 

parents and let them know about the danger that Shafer presented? 

A We did not send a blanket e-mail or letter to parents, so I think in the way 

that you’re phrasing your question, I would say no. 

Q How about in a more directed fashion? Was there any parent that the 

district notified about the danger Shafer presented to their child? 

A No. The investigation was still ongoing. 

Q I’m talking about afterwards. 

A Is the investigation complete? I – 

Q He’s in the can for 15 years, so I’d like to think most people consider it 

closed. 

A [. . . ] We viewed it as the sheriff’s responsibility, and the sheriff – we 

are going to assist the sheriff in any way we could. 

Q My question, though, is: Did the District take any steps to notify 

parents about the danger that Shafer presented to their child? 

A Okay. So we don’t know which parents we would contact. We have 

not received a list of potential – you know, we do not have a – kind of a 

list from the sheriff’s office of who we would contact. 

Q What about children that would be on Shafer’s bus alone? Have you 

notified parents that have children that were in that situation? 
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A No. I don’t think we know what parents to notify that were in buses alone 

with Shafer on occasion? 

Q What steps has the district taken to identify those parents who had kids 

that were in buses alone with Shafer on occasion? 

A We have not notified any parents that we – we have not notified any 

parents. 

Q My question is a little different. 

A Okay. 

Q What steps did the district take to identify parents who had children that 

might have been alone with Gary Shafer on the bus? 

A I don’t believe that we have identified children that might have been 

alone on a bus with Gary Shafter. 

Q I’m trying to understand what steps the district has taken to try to 

identify those parents whose children may have been alone on the bus 

with Shafer. 

*  *  * 

A I don’t think that we have been asked to identify, and so we have not, 

and I don’t know how we would. 

Q [. . . ] My question is: What steps has the district taken to identify 

parents whose children might have been alone with Gary Shafer on the 

bus. 

*  *  * 

A I think I’ve answered the question. We have not identified parents and 

children who might have been alone with Gary Shafer. We do not know 

how we would identify that. 

Q I just gave a good example of how to do that, which is to look at the 

routes. Has the district looked at the routes to try to understand whether 

Shafer had isolated particular vulnerable children? 

*  *  * 

A We have answered questions about what routes he has driven. We have 

not, to my knowledge, looked at routes and the timing of the route to 

understand if a child could have been alone. There are so many factors 

that would – that would make the information impossible to obtain. 

Q Is the insurance deductible part of what would be a factor prohibiting 

you from being able to do that? 

*  *  * 

A An insurance deductible does not enter into this at all. 
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Q So then let’s explore the other reasons why the district hasn’t gone 

about trying to identify students who might have been isolated by Gary 

Shafer. [. . . ] Has the district taken steps to analyze the bus routes that 

Gary Shafer was selecting, to figure out what students may have been on 

those buses and were exposed to Shafer and the dangers that he 

presented? 

*  *  * 

A We do not – on bus routes, my understanding is, we do not have a full 

listing of every child that is assigned to the route. 

*  *  * 

Q The questions, though, that I’m asking right now, are directed at the 

district, which has the responsibility to protect children who attend 

schools in the district and who were exposed to Gary Shafer. And my 

question to you is: Hast the district analyzed Gary Shafer’s bus routes to 

figure out who might have been isolated by Gary Shafer? 

A My understanding is that the bus route information is not complete, 

and, therefore, you could not identify who might have been isolated. 

44. Facts; Defendants Ignored Shafer’s Admissions and Made No Effort to Contact 

the Parents of P.H. and S.A. Even Though They Were Clearly Identified as Early as March 

2011. Contrary to this sworn testimony, Defendant Priddy and her chain of command, including 

Defendants Lahmann and Cvitanich, knew which children were on its school buses. They also 

knew from Gary Shafer’s admissions during his psychosexual examination that he identified 

P.H. and S.A. by first name as well as by other circumstantial evidence, including their age. In 

a complete disregard for the wellbeing of P.H. and S.A., Defendants refused to disclose and 

otherwise withheld critical information to their parents. As both a SIAW board of director and 

the District’s liaison for the Gary Shafer sexual abuse litigation, Defendant Priddy had a known 

conflict of interest and a motive to shield SIAW from further claims arising out of Shafer’s 

sexual abuse. 

45. Facts; Defendant Priddy was Referred to Law Enforcement for Her Failure to 

Report Known Sexual Abuse. During the summer of 2013, Defendant Priddy was referred to 
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the Office of Superintendent of Public Instruction (“OSPI”) and to the Thurston County law 

enforcement for her failure to report the known sexual abuse of P.H. and S.A. as required by 

Washington law. In response to this referral—over two years after the psychosexual report—

Defendant Priddy finally provided law enforcement with the names of other Shafer abuse 

victims, including P.H. and S.A. This was the first time Defendant Priddy ever took any 

affirmative steps to make the referrals of sexual abuse to law enforcement for these two minor 

Plaintiffs.  A few months later, On October 2, 2013, Defendant Priddy again gave deposition 

testimony, where she testified: 

Q Are you aware of any efforts by the district to identify girls who may 

have been harmed by Gary Shafer outside of the three for whom there 

have been convictions? 

A Yes, I do. 

Q Tell us about that. 

A So early on in the case, Sergeant Stine [sic] was – asked us about how to 

identify, I think, two or three girls, and we helped her identify those girls, 

and she was investigating the case and the possibility of them having 

been harmed. And then recently we have been working with another 

detective to identify two more girls. 

Q [S.A.] and [P.H.], no doubt; right? 

A Yes. 

Q And who is the detective you were working with? 

A Detective Ivanovich. 

Q And have you identified [S.A.]? 

*  *  * 

A [S.A] went to Madison Elementary School, L.P. Brown Elementary 

School, and Garfield Elementary School. 

*  *  * 

 And so I called him to let [Detective Ivanovich] know that there were 

possible additional victims that hadn’t been identified. And so I gave him 

Gary Shafer’s July deposition and then began searching our student 

records. 
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Q Did you know, from our deposition back last April, these are the same 

girls that I was talking with you about then? Why didn’t you take some 

steps prior to this summer to reach out and identify girls and notify the 

two girls, [P.H.] and [S.A.]. 

A Well, this information [Shafer’s deposition] was more specific on these 

two girls, [P.H.] and [S.A.]. 

Q Is the same information Gary Shafer provided in the Batson 

[psychosexual] report – which you and the district had access to last year; 

right? 

A Which – yes. Well, I don’t know if it’s same or not. All I know is that in 

this deposition I had enough to go on, rather than just names, and I don’t 

know if it was the same in Sue Baston’s [sic] report or not. 

Q It is [S.A.] and [P.H.]. So what information more from Gary Shafer’s 

information did you get that prompted you to finally call the police? 

*  *  * 

A Well, Sue – is it Baston or – 

Q Batson. 

A Batson. Sergeant Stine was working with that report, and at the time we 

were working with Sergeant Stine, so in this report, in this deposition, I 

started working with Ivanovich. And so I wasn’t kind of – Sergeant Stine 

had completed her work, and we had responded to whatever questions 

that she gave us to help. When I sent this deposition to Detective 

Ivanovich then he and I talked about some clues to use to search for 

[S.A.] and [P.H.]. 

Q And what were the clues that were different from what you had with Sue 

Batson’s report? 

A Well, as I said, when Sue Batson’s report was fresh and Sergeant Stine 

was working with it, I was working at the request of Sergeant Stines, and 

so I don’t – I didn’t – I don’t have Sue Batson’s report kind of committed 

to memory. I can’t do a comparison of the details. All I know is that, 

when I had the [Shafer] deposition in July, I went to Detective Ivanovich. 

Q When I asked you basically the same questions in April of 2012, it was 

almost a year after Sergeant Stines had concluded her work and her 

investigation to Gary Shafer. 

A Mm-hm. 

Q And so I provided you with [S.A.] and [P.H.]’s name then and asked the 

question, “Aren’t you concerned about the welfare of these children?” 

So tell me what happened between April of 2012 and this summer [of 

2013] when you finally picked up the phone to talk to Detective 

Case 3:16-cv-05273-BHS   Document 1   Filed 04/08/16   Page 21 of 34

ER 21

~,jPF AU COCHRAN 
1...•~~VERTETIS AMALA 



 

COMPLAINT FOR DAMAGES 

 

Page 22 of 34 

 

 

 

 

 

A Professional Limited Liability Company

4

911 Pacific Avenue, Suite 200
Tacoma,WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-065

  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Ivanovich in terms of efforts by you and/or the district to reach out to the 

girls who’d been molested by Gary Shafer or may have been molested 

by Gary Shafer. So in other words, between April of 2012, when I was 

asking you these questions – 

A Right. 

Q — under oath and this summer, when you finally reached out to 

Detective Ivanovich, what efforts had anyone made by the District to 

identify [S.A.], [P.H.], or any of the other girls who either were or may 

have been molested by Gary Shafer? 

A In—I believe in 2011 and 2012, we were working with Sergeant Stine, 

and Sergeant Stine was directing us who to look for and what to look for 

and what information she had. 

Q I’m talking about April of 2012, which is a year after Sergeant Stines 

was done. 

A Okay. I – [. . .] I think that – I can’t remember what you asked me in 

2012. I am unclear some of those timelines, so I’ll answer what I’ve done 

now, and that is, give Detective Ivanovich the deposition and comb 

through that deposition with Detective Ivanovich to identify what clues 

there were for us to work on. I cannot remember the time frame, but I 

can tell you we were working at Sergeant Stines’ direction in the past. 

Q Right. And when I deposed you last April, I pointed out that Sergeant 

Stines had been done with her investigation for a year. And so I’m really 

curious about whether you and the district did anything between April of 

2012 and, say, June of 2013 to locate and assist girls who may have been 

molested by Shafer. 

A I can’t recall the time frames, so not going to be able to answer further. 

Q And the truth is that you only called Detective Ivanovich because I put 

the district between a rock and a hard place by sending the letter 

identifying the information and pointing out that the school district had 

done nothing to help find these people; right? 

A I disagree. 

*  *  * 

A I disagree. 

Q Well, that information were you able to give Detective Ivanovich that 

helped either identify or initiate the investigation into the abuse of 

[S.A.]? 

A We were able to give him [S.A.’s] name. 

*  *  * 

Q Have you spoken with [S.A.’s] parents? 
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A No. 

Q Has anyone from the district contacted [S.A.’s] parents? 

A No. 

46. Facts; Danger Creation and the Deliberate Indifference Toward the Children on 

School Buses. Despite clear evidence of Shafer’s widespread sexual abuse on school buses, the 

District has continuously denied any responsibility, asserting that it had no reason to distrust 

any of its bus drivers. The District’s former Transportation Director, Fred Stanley, recently 

claimed that “[t]here’s no reason for a bus driver not to sit with children. . . . We hire good 

people and everybody has been background checked and we have no reason not to trust our 

employees.”  This alarming attitude was the milieu that allowed Shafer unlimited access to 

abuse scores of children on school buses.  This attitude disregarded known red flags with 

Shafer, known literature on the risks that sexual molesters are among the ranks of bus drivers, 

and ultimately, the known or obvious consequence that Shafer would abuse children given the 

opportunities created.  The resulting harm as complained of in this complaint was due for no 

other reason than the affirmative danger that Defendants created in this lawsuit by knowingly 

allowing Shafer to have unlimited access to ride alongs and other opportunities to sexually 

groom and molest children. 

47. Facts; Deliberate Indifference to the Welfare of Children. When the factual 

verifications of Shafer’s molestations began circulating, and people began to push for answers 

as to how it all happened Transportation Department Director Fred Stanley refused to entertain 

the possibility that Shafer would have molested the children and sent a chilling threat to the bus 

drivers: 

These rumors [about Shafer] are slanderous and the people spreading them could 

and I feel should be charged with a crime and prosecuted to the fullest extent of 

the law. If you are one of those spreading this information and I hear it, I will 

Case 3:16-cv-05273-BHS   Document 1   Filed 04/08/16   Page 23 of 34

ER 23

~,jPF AU COCHRAN 
1...•~~VERTETIS AMALA 



 

COMPLAINT FOR DAMAGES 

 

Page 24 of 34 

 

 

 

 

 

A Professional Limited Liability Company

4

911 Pacific Avenue, Suite 200
Tacoma,WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-065

  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

report it to the proper authorities and I want to encourage those that have told 

me they are highly offended by this kind of behavior to do the same. 

48. Facts; Danger Creation, Deliberate Indifference, and Giving Shafer 

Unrestricted Access to Molest Children.  The District’s former Transportation Training 

Coordinator, Barbara Greer, endorsed Stanley’s statements. She stated that the District has not 

adopted a policy regarding where male bus drivers riding along must sit alone because “we trust 

our drivers, and we trust their judgment.” Greer added, “[after the arrest hit the news] our role 

was to be supportive of . . . the drivers because we knew that the drivers were going to be very 

upset.” When asked whether common sense would have advised bus drivers to be mindful of 

obvious signs of grooming and risky situations, Greer replied, “I don’t deal in common sense, 

sir.” 

49. Facts; Danger Creation, Deliberate Indifference, and Giving Shafer 

Unrestricted Access to Molest Children. Former District Superintendent William Lahmann, 

the official ultimately responsible for the safety of the children at the time of the abuse, also 

admitted to blind and unsupported faith in the District’s entire group of bus drivers, even if at 

the expense of children. When challenged whether bus driver Mario Paz acted appropriately in 

a situation where multiple girls on his bus were sexually assaulted by his friend Shafer in the 

seat immediately behind his, Lahmann responded, “I don’t know what he did or didn’t do, so 

my belief is that he was acting responsibly. I haven’t heard otherwise. . . . I make the assumption 

that he acted properly.” 

50. Facts; Danger Creation and the Deliberate Indifference of Defendant Lahmann 

and Defendant Greer. Former Superintendent Lahmann and former Transportation Coordinator 

Greer were complicit in Stanley’s decision to allow Shafer unrestricted and unmonitored access 

to ride alongs.  Lahmann has previously provided sworn testimony that there was no reason not 

Case 3:16-cv-05273-BHS   Document 1   Filed 04/08/16   Page 24 of 34

ER 24

~,jPF AU COCHRAN 
1...•~~VERTETIS AMALA 



 

COMPLAINT FOR DAMAGES 

 

Page 25 of 34 

 

 

 

 

 

A Professional Limited Liability Company

4

911 Pacific Avenue, Suite 200
Tacoma,WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-065

  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

to allow Shafer unrestricted an unmonitored access. Greer previously testified that there was no 

reason to distrust Shafer.  Their complicity created a perilous situation for P.H. and S.A. and 

was done in disregard to the known or obvious consequence that Shafer would sexually groom 

and molest them. 

51. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. The 

District, Stanley, Greer, and Lahmann failed to properly train its employees on how to recognize 

obvious signs that Shafer was using school buses to molest young vulnerable girls. In 2006, the 

Washington Office of Superintendent of Public Instruction distributed a statewide publication 

entitled “What every employee must be told in school districts,” a publication concerning the 

warning signs of sexual grooming of children. District bus drivers did not receive training on 

this publication or the information contained within it. 

52. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. Later, 

in the spring of 2010, the school year before Shafer was arrested for his molestations, the 

District’s superintendent, Defendant Lahmann, and other District administrative-level 

personnel received professional boundaries training. This training included a valuable 

PowerPoint presentation on awareness of the dangers school personnel pose as potential child 

molesters, and included slides emphasizing that District employees had to “be on guard” 

regarding the behavior of their fellow District personnel, “even though they’re school 

employees who have gone through background checks.” In particular, one of the slides stated 

that 12 percent of all school-related molestation charges each year involved school bus drivers, 

even though they comprised a relatively small percentage of the total number of District 

employees. Another slide was entitled “Five-Step process” and discussed sexual grooming 

behaviors of which District employees needed to be aware. One of the steps consisted of 
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identifying a vulnerable child and engaging that child in peer-like involvement. Other steps 

identified by the slide were desensitizing the child to touch and isolating the child in out-of-

sight spots. 

53. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. But in 

an act of deliberate indifference toward the safety of children on school buses, the District and 

its top administrators, including Defendant Lahmann, chose against providing the valuable 

boundary invasion training to District bus drivers. The District specifically chose not to train 

its employees on the PowerPoint presentation or the information contained therein because it 

“felt people would reject some of the negativity of the message.” Instead, the District developed 

a one-page “pyramid” that lacked the specific and valuable information contained within the 

PowerPoint presentation, such as the risk of child molestation posed by certain groups of school 

personnel, and its plan was to train the District’s Transportation Director, Fred Stanley, on 

boundary invasions so that he could then implement a training for the bus drivers. But in another 

act of deliberate indifference toward the safety of children on school buses, Stanley and his 

assistant knowingly skipped the watered-down boundary invasion training, and it was never 

brought to the transportation department. Compounding matters, Lahmann failed to follow-up 

with the various departments to ensure that his trickle down plan was working, another act of 

deliberate indifference. The District failed to train its bus drivers on even this obtuse “pyramid” 

until after Shafer’s arrest. According to one veteran District bus driver, Dale Thompson, 

knowing that 12 percent of school personnel molesting children were bus drivers would have 

been useful because he otherwise “couldn’t imagine” and would not suspect a fellow bus driver 

of committing such an act. 
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54. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. 

Similarly, the District adopted a “professional boundaries” policy in spring of 2010 but failed 

to advise bus drivers that any such policy existed. The policy’s stated purpose was to “provide 

all staff, students, volunteers and community members with information to increase their 

awareness of their role in protecting children from inappropriate conduct by adults.” The policy 

defined “[i]nappropriate boundaries” as “acts, omissions or patterns of behavior by a school 

employee that do not have an educational purpose and result in abuse.” It also provided, “All 

employees and volunteers will receive training on appropriate staff/student boundaries.” But 

like the earlier ignored training sessions on sexual molestation, District bus drivers never 

received these policies or procedures or any training on them before Shafer was arrested for 

sexual molestation.  

55. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. The 

District brushed aside the importance of training school employees on understanding that a 

molester’s best camouflage is a school district’s unwillingness to see him. This is particularly 

alarming in light of the research of leading commentators, who teach that accepting that 

molesters may lurk in our midst is crucial to preventing child abuse: 

Many educators do not believe that a colleague could sexually exploit a student. 

They believe that if such abuse happens, it happens in some other community 

and it is so rare and idiosyncratic that it does not warrant attention. Many believe 

that educators already know they should not have sexual relationships with 

students. Consequently, some are insulted when they are required to attend 

training on this issue. Unfortunately, it is just such attitudes that have created the 

educational climate that allows sexual abuse to continue. 

Shoop at 63. By failing to properly train employees, the District and the individually named 

defendants herein who were responsible for training drivers created a climate that allowed 

Shafer’s sexual abuse to continue. 
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56. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. The 

District and its agents, including Defendants Stanley, Greer, and Lahmann acted with deliberate 

indifference toward the safety of its students, including P.H. and S.A., by failing to adequately 

train, monitor, or supervise bus drivers by ensuring that they all understood how to spot the 

signs of grooming behaviors, professional boundary invasions, or other red flags of sexual 

abuse. 

57. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. The 

District’s employees did not receive crucial training on how to spot molesters. District 

administrators received “boundary invasion” training in the spring of 2010, which taught about 

the significant danger of school personnel molesting children and included statistics about the 

specific danger presented by bus drivers. Despite the considerable value in this training, as 

Defendant Lahmann acknowledged, District officials became deeply offended by the notion 

that District might include child predators. District officials thought that the presentation was 

“negative” and refused to train District employees on the subject of boundary invasions. 

Defendant Fred Stanley skipped the boundary training, and Defendant Lahmann did nothing to 

ensure that he was trained or brought the valuable boundary invasion information to the 

Transportation Department. 

58. Facts; Deliberate Indifference Toward the Welfare of Children. Despite clear 

evidence of significant sexual abuse by Shafer, the District has made little effort to locate and 

identify 30 or more other children who were sexually abused on its school buses.  Plaintiffs 

P.H. and S.A. were among those identified by Shafer as victims, and yet the District and its 

agents, including Priddy, Lahmann, and Cvitanich, never disclosed the critical facts to law 

enforcement or the parents of these children who they knew were abuse victims. 
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59. Facts; Danger Creation, Deliberate Indifference, and Lack of Policies and 

Procedures. The District and its agents, including Defendants Stanley and Lahmann and 

Cvitanish, acted with deliberate indifference toward the safety of its students, including P.H. 

and S.A., by failing to promulgate, issue and enforce appropriate policies and procedures 

concerning ride alongs and reporting sexual abuse. Instead, as explained above, the defendants 

here did nothing to ensure that Shafer was riding along on school buses for legitimate, approved 

school purposes; did nothing to track his ride along behaviors; and did nothing to otherwise 

prohibit his unbridled access to groom and sexually abuse the District’s most vulnerable 

population. 

60. Facts; Proximate Cause and Danger Creation. Defendants Stanley, Greer, and 

Lahmann acted with deliberate indifference to the frequency in which Shafer was riding along 

on school buses without pay and without an official purpose, deliberate indifference to the risk 

that pedophiles posed to children on school buses generally, deliberate indifference to the red 

flags that Shafer was a threat to children, and deliberate indifference to ensuring that is bus 

drivers were properly trained on how to spot molesters. As a result of this widespread and 

alarming deliberate indifference, these individual defendants created the danger that pedophiles 

like Shafer would have unrestricted access to sexually abuse minors on school buses, which 

here resulted in the sexual abuse of P.H. and S.A. 

61. Damages. As the proximate result of the deliberate indifference to the health and 

safety of minor sexual abuse Plaintiffs P.H. and S.A., as set forth above, in violation of their 

Ninth and Fourteenth Amendment rights and Washington law, Plaintiffs suffered from mental 

anguish and severe emotional distress.  Plaintiffs P.H. and S.A. also suffered damages from 

being denied the benefits of an education as provided by 20 .S.C. § 1681, et seq. The minor 
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sexual abuse victims’ parents also suffered damages to the parent-child relationship under 

Washington common law. 

62. Punitive Damages. Defendants acted with callous indifference and with reckless 

disregard of Plaintiffs’ constitutional rights. 

V. CAUSES OF ACTION 

COUNT I 

VIOLATION OF CIVIL RIGHTS 

AS TO STANLEY, GREER, LAHMANN, CVITANICH AND PRIDDY 

(42 U.S.C. § 1983) 

63. Civil Rights Violation. Based on the paragraphs set forth and alleged above, 

Defendants Stanley, Greer, Lahmann, Cvitanich, and Priddy are liable for compensatory and 

punitive damages for their creation of an actual, particularized danger that Plaintiffs P.H. and 

S.A. would be sexually abused by Shafer, done in deliberate indifference toward the safety and 

wellbeing of P.H. and S.A., including these defendants’ failure to protect the minor plaintiffs 

from sexual abuse and exploitation by a serial pedophile while they were riding a school bus to 

and from school, and for these defendants’ deliberate indifference toward identifying them as 

sexual abuse victims and reporting the abuse to authorities and to the victims’ parents, all done 

in violation of the Ninth and Fourteenth Amendments and 42 USC § 1983. 

COUNT II 

VIOLATION OF CIVIL RIGHTS - MONELL 

AS TO THE DISTRICT 

(42 .S.C. § 1983) 

64. Civil Rights Violation. Based on the paragraphs set forth and alleged above, the 

District is liable for compensatory and punitive damages for its actions in failing to promulgate, 

issue, and enforce appropriate procedures and policies concerning (1) the reporting of known 

or suspected sexual abuse of P.H. and S.A., and (2) the safe transport of its students including 
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P.H. and S.A., who both suffered sexual abuse and exploitation as a direct and proximate result 

of the District’s failures and as a result of deliberate indifference to their wellbeing and safety, 

as well as for its actions in failing to adequately train, monitor, or supervise its drivers to ensure 

the safe transport of its students, including P.H. and S.A., all in violation of the Ninth and 

Fourteenth Amendments and 42 USC § 1983. 

COUNT III 

VIOLATION OF TITLE IX 

AS TO DEFENDANT OLYMPIA SCHOOL DISTRICT 

(20 .S.C. § 1681, et seq.) 

65. Title IX. Based on the paragraphs set forth and alleged above, the District is 

liable for compensatory and punitive damages for its actions in creating and/or subjugating 

Plaintiffs P.H. and S.A. to a hostile educational environment in violation of Title IX of the 

Education Amendments of 1972, 20 U.S.C. § 1681(a) (“Title IX”), when the District and its 

officials had actual knowledge of the sexual assaults of P.H. and S.A. created by its failure to 

supervise Gary Shafer and protect children, and when the District and its officials failed to take 

immediate, effective remedial steps to resolve the sexual harassment and instead acted with 

deliberate indifference toward Plaintiffs P.H. and S.A. and other similarly situated students, the 

result of which was to exclude Plaintiffs from participation in, being denied the benefits of, and 

being subjected to discrimination in the District’s education program in violation of Title IX. 

COUNT IV 

COMMON LAW NEGLIGENCE 

AS TO ALL DEFENDANTS 

(Washington Common Law) 

66. Negligence. Based on the paragraphs set forth and alleged above, the District’s 

conduct constituted all forms of common law negligence, or alternatively gross negligence, 

including negligent training, retention, and supervision of Gary Shafer, and the District is liable 
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for damages proximately caused by its negligent, or alternatively, gross negligent, acts and 

omissions as provided in more detail above. 

COUNT V 

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

AS TO ALL DEFENDANTS 

(Washington Common Law) 

67. Negligent Infliction of Emotional Distress. Based on the paragraphs set forth 

and alleged above, the District’s conduct constituted negligent infliction of emotional distress, 

and the District is liable for damages proximately caused as a result. 

COUNT VI 

OUTRAGE 

AS TO ALL DEFENDANTS 

(Washington Common Law) 

68. Outrage. Based on the paragraphs set forth and alleged above, the District and 

its agents intentionally and/or recklessly caused severe emotional distress to Plaintiffs due to 

its extreme and outrageous conduct, as more fully described above, that went beyond all 

possible bounds of decency and can only be regarded as atrocious and utterly intolerable in a 

civilized community, constituting the tort of outrage for which the District is now liable. 

COUNT VII 

LOSS OF CONSORTIUM 

AS TO ALL DEFENDANT 

(Washington Common Law) 

69. Loss of Consortium. Based on the paragraphs set forth and alleged above, the 

District’s tortious conduct caused Plaintiffs W.H., J.H., and B.M. to suffer damage to the 

relationships with their respective minor daughters, a recoverable damage under Washington 

law. 

Case 3:16-cv-05273-BHS   Document 1   Filed 04/08/16   Page 32 of 34

ER 32

~,jPF AU COCHRAN 
1...•~~VERTETIS AMALA 



 

COMPLAINT FOR DAMAGES 

 

Page 33 of 34 

 

 

 

 

 

A Professional Limited Liability Company

4

911 Pacific Avenue, Suite 200
Tacoma,WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-065

  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

VI. RESERVATION OF RIGHTS 

70. Reservation of Rights. Plaintiffs reserve the right to assert additional claims as 

may be appropriate following further investigation and discovery. 

VII. JURY DEMAND 

71. Jury Demand. Under the Federal Rules of Civil Procedure, Plaintiffs demand 

that this action be tried before a jury. 

VIII. PRAYER FOR RELIEF 

72. Relief. Plaintiff respectfully requests the following relief: 

A. That the Court award Plaintiff appropriate relief, to include all special 

and general damages established at trial; 

B. That the Court impose punitive damages under any provision of law 

under which punitive damages may be imposed; 

C. That the Court award costs, reasonable attorneys’ fees, and statutory 

interest under any applicable law or ground in equity, including 42 

U.S.C. § 1988 and all other applicable bases for an award of attorneys’ 

fees and litigation costs; 

D. That the Court award pre-judgment interest on items of special 

damages; 

E. That the Court award post-judgment interest; 

F. That the Court award Plaintiff such other, favorable relief as may be 

available and appropriate under law or at equity; and 

G. That the Court enter such other and further relief as the Court may deem 

just and proper. 

/// 
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Respectfully submitted, 

 

Dated: April 8, 2016   

 

    By:  /s/ Darrell L. Cochran   

One of Plaintiffs’ Attorneys 

 

 

DARRELL L. COCHRAN  

(darrell@pcvalaw.com) 

KEVIN M. HASTINGS  

(kevin@pcvalaw.com) 

Pfau Cochran Vertetis Amala PLLC 

911 Pacific Ave., Ste. 200 

Tacoma, WA 98402 

Tel: (253) 777-0799 
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HON. BENJAMIN H. SETTLE 
JERRY MOBERG & ASSOCIATES, P.S. 
Jerry J. Moberg, WSBA #5282 
P.O. Box 130 
124 3rd Ave S.W. 
Ephrata, WA 98823 
(509) 754-2356 
jmoberg@jmlawps.com 
 
EVANS, CRAVEN & LACKIE, PS 
Michael E. McFarland Jr., WSBA #23000 
818 West Riverside Avenue, Suite 250 
Spokane, WA  99201 
mmcfarland@ecl-law.com  
  

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 
 
W.H., as guardian for her minor daughter, 
P.H.; W.H., individually; J.H., individually; 
B.M., as guardian for her minor daughter, 
S.A.; and B.M., individually; 

 
Plaintiffs, 

v. 
 
OLYMPIA SCHOOL DISTRICT, a public 
corporation; JENNIFER PRIDDY, 
individually; FREDERICK DAVID 
STANLEY, individually; BARBARA GREER, 
individually; WILLIAM V. 
LAHMANN, individually, DOMINIC G. 
CVITANICH, individually; 

 
Defendants. 

NO. 3:16-cv-5273 
 
DEFENDANTS’ ANSWER TO 
COMPLAINT AND DEMAND FOR 
JURY  
 
 
 

 

 
COME NOW Defendants, by and through their attorney of record, Jerry J. Moberg and 

Michael E. McFarland, Jr. and demand that his case be tried by a jury and enter this answer to 

Plaintiffs’ complaint as follows: 
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I. INTRODUCTION 

1. In answer to the allegations in paragraph 1 of the Complaint Defendants ADMIT 

that Olympia School District hired Gary Shafer in August of 2005 and ADMIT that he was 

interviewed but DENY each and every other allegation contained in this paragraph. 

2.  In answer to the allegations in paragraph 4 of the Complaint Defendants ADMIT 

that Shafer is now in prison but DENY each and every other allegation contained in this 

paragraph. 

3. In answer to the allegations in paragraph 3 of the Complaint Defendants ADMIT 

that Shafer would “ride along” on routes, a common practice in school districts, but DENY each 

and every other allegation contained in this paragraph. 

4. In answer to the allegations in paragraph 4 of the Complaint Defendants DENY 

each and every allegation contained in this paragraph. 

5. In answer to the allegations in paragraph 5 of the Complaint Defendants DENY 

the same. 

6. In answer to the allegations in paragraph 6 of the Complaint Defendants DENY 

the same. 

7. In answer to the allegations in paragraph 7 of the Complaint Defendants DENY 

the same. 

8. In answer to the allegations in paragraph 8 of the Complaint Defendants DENY 

the same. 

9. In answer to the allegations in paragraph 9 of the Complaint Defendants ADMIT 

that sometime in December 2010 a student disclosed that she had been inappropriately touched 

by Gary Shafer, a police investigation ensued, and that Shafer pleaded guilty to some charges. 
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Defendants further admit that Shafer submitted to a psycho-sexual evaluation. Defendants 

DENY each and every other allegation set forth in this paragraph. 

10. In answer to the allegations in paragraph 10 of the Complaint Defendants 

ADMIT that Detective Cheryl Stines met with some representatives of Olympia School District 

but DENY each and every other allegation set forth in this paragraph. 

11. In answer to the allegations in paragraph 11 of the Complaint Defendants DENY 

the same. 

12. In answer to the allegations in paragraph 12 of the Complaint Defendants DENY 

the same. 

II. PARTIES 

13. In answer to the allegations in paragraph 13 of the Complaint Defendants are 

without information upon which to form a belief as to the veracity of these allegations and 

therefore DENY the same. 

14. In answer to the allegations in paragraph 14 of the Complaint Defendants 

ADMIT the same. 

15. In answer to the allegations in paragraph 15 of the Complaint Defendants 

ADMIT the same. 

16. In answer to the allegations in paragraph 16 of the Complaint Defendants are 

without information upon which to form a belief as to the veracity of these allegations and 

therefore DENY the same. 

17. In answer to the allegations in paragraph 17 of the Complaint Defendants are 

without information upon which to form a belief as to the veracity of this allegation and therefore 

DENY the same. 
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18. In answer to the allegations in paragraph 18 of the Complaint Defendants 

ADMIT that Olympia School District is a public corporation organized under the laws of the 

State of Washington primarily doing business in Thurston County and subject to the laws and 

provisions of RCW 28A; further Olympia School District has certain rights and responsibilities 

regarding the education and supervision of students within Olympia School District, but 

Defendants DENY each and every other allegation contained in this paragraph. 

19. In answer to the allegations in paragraph 19 of the Complaint Defendants 

ADMIT that Jennifer Priddy was and is an Assistant Superintendent of Olympia School District 

but Defendants DENY each and every other allegation contained in this paragraph. 

20. In answer to the allegations in paragraph 20 of the Complaint Defendants 

ADMIT that Fred Stanley was the former Olympia School District Transportation Director and 

the remaining allegations in this paragraph are statements of law that do not require a response.  

To the extent they require a response Defendants DENY the same. 

21. In answer to the allegations in paragraph 21 of the Complaint Defendants 

ADMIT that Barbara Greer was a former employee of Olympia School District and the 

remaining allegations in this paragraph are statements of law that do not require a response.  To 

the extent they require a response Defendants DENY the same. 

22. In answer to the allegations in paragraph 22 of the Complaint Defendants 

ADMIT that William V. Lahmann was Olympia School District’s former Superintendent and 

that the remaining allegation is a statement of law that does not required a response.  To the 

extent a response may be required Defendants DENY the same. 

23. In answer to the allegations in paragraph 23 of the Complaint Defendants 

ADMIT that Dominic Cvitanich is Olympia School District’s current Superintendent and the 
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remaining allegation is a statement of law that does not require a response.  To the extent that a 

response may be required Defendants DENY the same. 

III. JURISDICTION AND VENUE 

24. In answer to the allegations in paragraph 24 of the Complaint Defendants 

ADMIT that the court has jurisdiction over the parties and subject matter of this case. 

25. In answer to the allegations in paragraph 25 of the Complaint Defendants 

ADMIT that venue is properly before this court. 

IV. CAUSES OF ACTION 

26. In answer to the allegations in paragraph 26 of the Complaint Defendants 

ADMIT that Gary Shafer was interviewed before he was hired, and that he was asked some 

questions and gave some responses during the interview, but Defendants DENY each and every 

other allegation contained in this paragraph. 

27. In answer to the allegations in paragraph 27 of the Complaint Defendants 

ADMIT that Gary Shafer had permission to ride along on buses but DENY each and every 

other allegation contained in this paragraph. 

28. In answer to the allegations in paragraph 28 of the Complaint Defendants 

ADMIT that Fred Stanley testified as indicated in his deposition but that the testimony is taken 

out of context and Defendants DENY each and every other allegation contained in this 

paragraph. 

29. In answer to the allegations in paragraph 29 of the Complaint Defendants 

ADMIT that Fred Stanley testified as indicate in his deposition but that the testimony is taken 

out of context and Defendants DENY each and every other allegation contained in this 

paragraph. 
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30. In answer to the allegations in paragraph 30 of the Complaint Defendants DENY 

the same. 

31. In answer to the allegations in paragraph 31 of the Complaint Defendants 

ADMIT that Gary Shafer’s driving assignments changed over the time he was employed by 

Olympia School District and that he left Olympia School District for other employment for a 

short time but Defendants DENY each and every other allegation contained in this paragraph.  

32. In answer to the allegations in paragraph 32 of the Complaint Defendants 

ADMIT that Gary Shafer left his employment with Olympia School District for a short time to 

work as a commercial truck driver but Defendants DENY each and every other allegation 

contained in this paragraph. 

33. In answer to the allegations in paragraph 33 of the Complaint Defendants DENY 

the same. 

34. In answer to the allegations in paragraph 34 of the Complaint Defendants DENY 

the same. 

35. In answer to the allegations in paragraph 35 of the Complaint Defendants DENY 

the same. 

36. In answer to the allegations in paragraph 36 of the Complaint Defendants 

ADMIT that Kevin Gearhart called Olympia School District complaining about the length of 

time his daughter was on the school bus and that the bus was often late but Defendants DENY 

each and every other allegation contained in this paragraph. 

37. In answer to the allegations in paragraph 37 of the Complaint Defendants DENY 

the same. 
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38. In answer to the allegations in paragraph 38 of the Complaint Defendants 

ADMIT that the Thurston County Sheriff’s Department received a report in December 2010 

that Gary Shafer inappropriately touched student N.L. on a bus driven by Mario Paz but 

Defendants DENY each and every other allegation contained in this paragraph. 

39. In answer to the allegations in paragraph 39 of the Complaint Defendants 

ADMIT that as a part of his sentencing Gary Shafer submitted to a psychosexual evaluation 

wherein he identified some potential victims of sexual abuse and admitted to other inappropriate 

actions but Defendants DENY each and every other allegation contained in this paragraph. 

40. In answer to the allegations in paragraph 40 of the Complaint Defendants 

ADMIT the same. 

41. In answer to the allegations in paragraph 41 of the Complaint Defendants 

ADMIT that Jennifer Priddy was and is an Assistant Superintendent, at some point served on 

the SIAW Board and attended the Gutierrez trial but Defendants DENY each and every other 

allegation contained in this paragraph.. 

42. In answer to the allegations in paragraph 42 of the Complaint Defendants 

ADMIT that the psychosexual evaluation report contained a reference to first names shared by 

Plaintiffs P.H. and S.A. herein, but Defendants DENY each and every other allegation 

contained in this paragraph. 

43. In answer to the allegations in paragraph 43 of the Complaint Defendants 

ADMIT that Jennifer Priddy testified at a deposition as set forth, which excerpt is taken out of 

context, but Defendants DENY each and every other allegation contained in this paragraph. 

44. In answer to the allegations in paragraph 44 of the Complaint Defendants DENY 

the same. 
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45. In answer to the allegations in paragraph 45 of the Complaint Defendants 

ADMIT that Jennifer Priddy testified at a deposition as set forth, which excerpt is taken out of 

context, but Defendants DENY each and every other allegation contained in this paragraph. 

46. In answer to the allegations in paragraph 46 of the Complaint Defendants DENY 

the same. 

47. In answer to the allegations in paragraph 47 of the Complaint Defendants DENY 

the same. 

48. In answer to the allegations in paragraph 48 of the Complaint Defendants DENY 

the same. 

49. In answer to the allegations in paragraph 49 of the Complaint Defendants 

ADMIT that William Lahmann made statements regarding Mario Paz but Defendants DENY 

each and every other allegation contained in this paragraph. 

50. In answer to the allegations in paragraph 50 of the Complaint Defendants DENY 

the same. 

51. In answer to the allegations in paragraph 51 of the Complaint Defendants DENY 

the same. 

52. In answer to the allegations in paragraph 52 of the Complaint Defendants 

ADMIT that some administrators received training on boundary invasion that included some 

PowerPoint slides but Defendants DENY each and every other allegation contained in this 

paragraph. 

53. In answer to the allegations in paragraph 53 of the Complaint Defendants 

ADMIT that Olympia School District provided boundary invasion training to Olympia School 
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District employees but Defendants DENY each and every other allegation contained in this 

paragraph. 

54. In answer to the allegations in paragraph 54 of the Complaint Defendants 

ADMIT that Olympia School District adopted appropriate policies regarding boundary 

invasions but Defendants DENY each and every other allegation contained in this paragraph. 

55. In answer to the allegations in paragraph 55 of the Complaint Defendants DENY 

the same. 

56. In answer to the allegations in paragraph 56 of the Complaint Defendants DENY 

the same. 

57. In answer to the allegations in paragraph 57 of the Complaint Defendants 

ADMIT that Olympia School District employees received appropriate training in the area of 

boundary invasions but Defendants DENY each and every other allegation contained in this 

paragraph. 

58. In answer to the allegations in paragraph 58 of the Complaint Defendants DENY 

the same. 

59. In answer to the allegations in paragraph 59 of the Complaint Defendants DENY 

the same. 

60. In answer to the allegations in paragraph 60 of the Complaint Defendants DENY 

the same. 

61. In answer to the allegations in paragraph 61 of the Complaint Defendants DENY 

the same. 

62. In answer to the allegations in paragraph 62 of the Complaint Defendants DENY 

the same. 
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V. CAUSES OF ACTION 

COUNT 1 
VIOLATION OF CIVIL RIGHTS 

AS TO STANLEY, GREER, LAHMANN, CVITANICH, AND PRIDDY 
(42 U.S.C. § 1983) 

63.  In answer to the allegations in paragraph 63 of the Complaint Defendants DENY 

the same. 

COUNT II 
VIOLATION OF CIVIL RIGHTS - MONELL 

AS TO THE DISTRICT 
(42 U.S.C. § 1983) 

 
64. In answer to the allegations in paragraph 64 of the Complaint Defendants DENY 

the same. 

COUNT III 
VIOLATION OF THE TITLE IX 

AS TO DEFENDANT OLYMPIA SCHOOL DISTRICT 
(20.S.C. § 1681, et seq.) 

 
65. In answer to the allegations in paragraph 65 of the Complaint Defendants DENY 

the same. 

COUNT IV 
COMMON LAW NEGLIGENCE 

AS TO ALL DEFENDANTS 
(Washington Common Law) 

 
66. In answer to the allegations in paragraph 66 of the Complaint Defendants DENY 

the same. 

COUNT V 
NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

AS TO ALL DEFENDANTS 
(Washington Common Law) 

 
67. In answer to the allegations in paragraph 67 of the Complaint Defendants DENY 

the same. 
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COUNT VI 
OUTRAGE 

AS TO ALL DEFENDANTS 
(Washington Common Law) 

 
68. In answer to the allegations in paragraph 68 of the Complaint Defendants DENY 

the same. 

COUNT VII 
LOSS OF CONSORTIUM 

AS TO ALL DEFENDANTS 
(Washington Common Law) 

 
69. In answer to the allegations in paragraph 69 of the Complaint Defendants DENY 

the same. 

VI. RESERVATION OF RIGHTS 
 

70. In paragraph 70 of the Complaint, Plaintiffs are attempting to reserve their right to 

bring additional claims.  The Federal Rules do not provide for a reservation of rights in the 

complaint.  The paragraph is superfluous and does not require an answer.   

VII. JURY DEMAND 

71. In answer to the allegations in paragraph 71 of the Complaint Defendants join in 

Plaintiffs request for a jury trial in this case. 

VIII.     PRAYER FOR RELIEF  

72.   The Prayer for Relief does not require an answer.  To the extent that an answer 

may be required Defendants DENY that Plaintiffs are entitled to any of the relief they claim.  

 

BY WAY OF FURTHER ANSWER TO PLAINTIFFS’ COMPLAINT, AND IN THE 

FORM OF AN AFFIRMATIVE DEFENSE, DEFENDANT SETS FORTH THE 

FOLLOWING: 
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1. INTENTIONAL CONDUCT OF OTHERS: The injuries and damages alleged 

by the plaintiffs were the result of the intentional actions of Gary Shafer and 

Defendants are not liable or responsible for the damages, if any, that he may have 

caused. Pursuant to Tegman and Rollins, any damages caused by the intentional 

acts of Gary Shafer cannot be attributed to Defendants.  

2. FAILURE TO MITIGATE: Plaintiffs have failed to mitigate their damages.  

3. PUBLIC DUTY DOCTRINE:  Some of the duties claimed to be owed by 

Defendants are public duties owed to all and cannot be the basis for a negligence 

claim against Olympia School District. 

4. IMMUNITY:  The individual Defendants are entitled to qualified immunity.  

5. STATUTE OF LIMITATIONS: Some of Plaintiffs’ claims against Defendants 

herein are barred by the statute of limitations.  

WHEREFORE, Defendants having fully answered Plaintiffs’ Complaint herein, pray that 

the same be dismissed with prejudice and held for naught, Defendants be awarded attorney fees, 

costs and disbursements herein pursuant to RCW 4.84.185 and any other applicable provision 

and for any further relief deemed just and equitable by the Court.   

DATED August 15, 2016. 

 

JERRY MOBERG & ASSOCIATES, PS 

 /s/ Jerry J. Moberg    
Jerry J. Moberg, WSBA #5282 
Attorney for Defendants 
jmoberg@jmlawps.com  

 
 
EVANS, CRAVEN & LACKIE, PS 
  
/s/ Michael E. McFarland Jr   
Michael E. McFarland Jr, WSBA #23000 
Attorney for Defendants 
mmcfarland@ecl-law.com  
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CERTIFICATE OF SERVICE 

I certify that on this date a copy of the true and correct copy of the document to which is 

affixed was sent for delivery by the method indicated below and addressed to the following:  

 
PFAU COCHRAN VERTETIS AMALA, 
PLLC 
Darrell C. Cochran 
911 Pacific Avenue, Suite 200 
Tacoma, WA 98402-4413 
darrell@pcvalaw.com; 
kevin@pcvalaw.com   
laura@pcvalaw.com  

U.S. MAIL
PROCESS LEGAL SERVER 
EMAIL 
HAND DELIVERED 
EXPRESS DELIVERY 
FACSIMILE 

X CM/ECF 

Evans, Craven & Lackie, PS 
Michael E. McFarland Jr.  
West 818 Riverside Avenue 
Suite 250 
Spokane, WA  99201 
mmcfarland@ecl-law.com 
kmauss@ecl-law.com  
jwinkler@ecl-law.com  

U.S. MAIL
PROCESS LEGAL SERVER 
EMAIL
HAND DELIVERED 
EXPRESS DELIVERY 
FACSIMILE 

X CM/ECF

 
 

DATED August 15, 2016 at Ephrata, Washington. 
 
 

/s/ Jerry J. Moberg    
JERRY J. MOBERG, WSBA #5282 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

W.H., et al., 

 Plaintiffs, 
 v. 

OLYMPIA SCHOOL DISTRICT, et al., 

 Defendant. 

CASE NO. C16-5273 BHS 

ORDER GRANTING IN PART 
AND DENYING IN PART 
MOTION FOR SUMAMRY 
JUDGMENT 

 
This matter comes before the Court on the motion for summary judgment of 

Defendants Olympia School District (the “District”), Jennifer Priddy, Frederick Stanley, 

Barbara Greer, William Lahmann, and Dominic Cvitanich (collectively “Defendants”). 

Dkt. 27. Also before the Court is Defendants’ motion to file an overlength reply brief. 

Dkt. 38. The Court has considered the pleadings filed in support of and in opposition to 

the motion for summary judgment and the remainder of the file and hereby grants the 

motion in part and denies it in part for the reasons stated herein. 

Case 3:16-cv-05273-BHS   Document 39   Filed 08/18/17   Page 1 of 27

ER 48



 

ORDER - 2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

 

 

I. PROCEDURAL HISTORY 

On April 8, 2016, Plaintiffs W.H., P.H., J.H., B.M., and S.A. commenced this 

action. Dkt. 1. W.H. is the mother of minor Plaintiff P.H. Id. at 5–6. J.H. and B.M. are the 

father and mother of minor Plaintiff S.A. Id. at 6. 

On June 23, 2017, Defendants moved for summary judgment. Dkt. 27. On July 17, 

2017, Plaintiffs replied. Dkt. 36. On July 21, 2017, Defendants requested leave to file an 

overlength brief and filed their overlength reply. Dkt. 36. The Court had previously 

granted the parties leave to file an overlength motion and response. Dkts. 26, 35. 

II. FACTUAL BACKGROUND1 

In August of 2005, the District hired Gary Shafer, a 26-year-old man, as a bus 

driver. Dkt. 34-1 at 2. Over the course of his employment, Shafer sexually harassed and 

abused between twenty-five or thirty-five (although possibly as many as seventy-five) of 

the District’s youngest bus passengers, including the minor Plaintiffs P.H. and S.A. Dkt. 

34-2 at 76; Dkt. 34-5 at Dkt. 34-5 at 49–50. 

There were numerous warning signs that the District failed to investigate or 

respond to when Shafer was a bus driver. For instance, Shafer was known for the peculiar 

and uncommon practice of frequently changing his bus routes. Dkt. 34-2 at 91, 93–94, 

96, 100; Dkt. 34-6 at 561, 613–14. Also, Shafer would do “ride-alongs” on other drivers’ 

routes at an unparalleled frequency, especially for a driver who was not a new employee. 

                                                 
1 On summary judgment, the Court must construe the evidence and facts in the light most 

favorable to the nonmoving party. Scott v. Harris, 550 U.S. 372, 378 (2007). Therefore, the Court’s 
summary of the factual background should not be interpreted as conclusive findings of fact, as the 
summary incorporates both stipulated and disputed facts in the light most favorable to Plaintiffs. 
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Dkt. 34-2 at 16–17, 49–50, 54–56; Dkt. 34-2 at 65. Ride-alongs are a practice where a 

District driver or employee spends unpaid time as an extra passenger on another driver’s 

route. 

Shafer used ride-alongs as an opportunity to target, groom, and even molest 

student passengers. Dkt. 34-2 at 16–17, 20, 50; see also Dkt. 34-6 at 527–28. The 

District’s stated policy regarding ride-alongs was that they had to be authorized and such 

authorization was permitted only if the passenger had a legitimate educational purpose 

for the trip. Dkt. 34-1 at 133–34, 146; Dkt. 34-2 at 32. A policy of requiring that ride-

alongs be authorized only pursuant to a legitimate purpose is in keeping with standard 

practices in the industry. See Dkt. 34-6 at 562–63. However, despite the District’s stated 

policy, its actual established custom was to allow ride-alongs without requiring ride-

along passengers or drivers to seek approval. Dkt. 34-1 at 133–34, 139. Even when 

approval was sought from a supervisor, particularly Defendant Stanley, it was uniformly 

given despite the absence of any legitimate purpose for the ride-along. Id.; Dkt. 34-2 at 

107. Additionally, although another official policy stated that ride-along passengers were 

not supposed to sit with the children, the established custom in the District was to ignore 

this policy so long as the ride-along passenger was “trusted.” Dkt. 34-3 at 39; Dkt. 34-6 

at 535. 

In the fall of 2007, a parent contacted the District to complain of strange and 

inappropriate behavior by Shafer. Dkt. 34-1 at 197–99. The parent complained that her 

son had reported Shafer regularly told him jokes, tickled him, and engaged in juvenile 

behaviors like making “fart sounds.” Id. at 198. Most concerning, Shafer had even 
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slapped the child on the bottom on at least one occasion. Id. The parent also explained to 

the District that she had observed a strange behavior by Shafer, where he would pick up 

her child and one other boy at the first stop on the bus route and drive a short distance 

down the road, but then stop and park on the side of the street, even though the next bus 

stop was only another block away. Id. Also in the fall of 2007 a different parent contacted 

the District to complain of separate but similar inappropriate behavior by Shafer. Dkt. 34-

3 at 62–64. This parent complained that his daughter had reported Shafer would regularly 

stop the bus mid route in order to play games of hide and seek with kindergarten children. 

Id. at 63. The parent also complained that during these games, Shafer would touch and 

tickle the children. Id. It appears that Defendants Greer and Stanley were the designated 

authorities to address such complaints. Dkt. 34-1 at 131, 203; Dkt. 34-2 at 10–14. 

However, Defendants have not presented any evidence regarding the manner in which 

these complaints were handled. 

During the 2009–2010 school year, another parent contacted the District with a 

complaint that his daughter’s bus had arrived significantly late at their home, which is the 

last stop on the route. Dkt. 34-2 at 7–8. The parent explained to the District that his 

daughter seemed particularly distraught, had stated that she no longer wanted to ride the 

bus, but was refusing to say what had happened. Id.; Dkt. 34-1 at 206. Although he 

reported this to Defendant Greer and insisted that something upsetting must have 

happened on the bus, there was never any investigation or follow up by the District. Dkt. 

34-2 at 12–13; Dkt. 34-1 at 206. 
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In December of 2010 and January of 2011 reports were made to the Thurston 

County Sheriff’s Office that Shafer had molested two children on a school bus and a 

police investigation promptly ensued. Dkt. 34-3 at 76. On January 28, 2011, Shafer 

surrendered himself to police and confessed to molesting multiple children on the 

District’s buses. Dkt. 34-3 at 94. 

During a subsequent psychological evaluation in 2011, Plaintiff admitted to 

molesting between twenty-five to thirty-five children on the District’s school buses. Dkt. 

34-5 at 49–50. Shafer listed the first names of minor Plaintiffs S.A. and P.H. among his 

victims and indicated that they had been abused during the 2008–2009 school year. Id. at 

42, 50. On May 10, 2011, the detective investigating the case against Shafer met with 

District officials, including Defendants Lahmann and Priddy, to request Defendants’ help 

in identifying and contacting S.A. and P.H. Dkt. 34-6 at 11, 43–45.  In turn, Priddy 

enlisted Defendant Stanley to help identify the minor Plaintiffs. Id. at 55–56. Shortly 

thereafter, Defendant Stanley provided Defendant Priddy with all the necessary 

information to locate and contact P.H. and S.A. Id. at 55–56. 

Although the District possessed all the information necessary to identify P.H. and 

S.A. in 2011, it failed to contact P.H. or S.A. until 2012 and 2013, respectively. Dkt. 34-6 

at 45, 85. However, it was not until 2015 that Priddy contacted P.H.’s family to inform 

them that Shafer had indeed molested P.H. Id. at 614. When Priddy contacted P.H.’s 

family in 2012, she actually told P.H.’s parents that she did not believe that anything had 

happened to P.H. Id. at 85–87. In making this assertion, Priddy minimized the fact that 

P.H.’s first name corresponded to one of Shafer’s named victims by claiming she did not 
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believe that Shafer was ever working on P.H.’s bus route. Id. However, Shafer had 

indeed worked on P.H.’s route and this fact had been identified by Stanley and forwarded 

to Priddy in 2011. Id. at 55–56. The District’s delay in identifying and contacting S.A. 

and her family was the result of the District finding two applicable files for children with 

the same first name provided by Shafer, S.A. and S.L., and the District could not 

determine which of the two children Shafer had abused. See id. at 46. However, it 

appears that the District made only a minimal effort to review the files or contact the 

families of those children—if they tried at all—because even though the files were not 

linked in the District’s database, they actually both pertained to the same child, S.A. Id. at 

46–47. 

III. DISCUSSION 

Defendants move for summary judgment on Plaintiffs’ federal claims under Title 

IX and 42 U.S.C. § 1983. Defendants further request that the Court decline to further 

exercise supplemental jurisdiction over Plaintiffs’ state law claims pursuant to 28 U.S.C. 

§ 1367. Plaintiffs oppose these motions. Dkt. 33. Additionally, Defendants request that 

the Court accept their overlength reply brief. Dkts. 37, 38. Plaintiffs have not objected to 

this request. 

A. Summary Judgment Standard 

Summary judgment is proper only if the pleadings, the discovery and disclosure 

materials on file, and any affidavits show that there is no genuine issue as to any material 

fact and that the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c). 

The moving party is entitled to judgment as a matter of law when the nonmoving party 
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fails to make a sufficient showing on an essential element of a claim in the case on which 

the nonmoving party has the burden of proof. Celotex Corp. v. Catrett, 477 U.S. 317, 323 

(1986). There is no genuine issue of fact for trial where the record, taken as a whole, 

could not lead a rational trier of fact to find for the nonmoving party. Matsushita Elec. 

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986) (nonmoving party must 

present specific, significant probative evidence, not simply “some metaphysical doubt”). 

See also Fed. R. Civ. P. 56(e). Conversely, a genuine dispute over a material fact exists if 

there is sufficient evidence supporting the claimed factual dispute, requiring a judge or 

jury to resolve the differing versions of the truth. Anderson v. Liberty Lobby, Inc., 477 

U.S. 242, 253 (1986); T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors Ass’n, 809 F.2d 

626, 630 (9th Cir. 1987). The Court must construe any factual issues of controversy in 

favor of the nonmoving party. Scott v. Harris, 550 U.S. 372, 378 (2007). 

B. Title IX 

The District moves for summary judgment on Plaintiffs’ Title IX claims, arguing 

that Plaintiffs cannot show that the District possessed “actual knowledge” of the 

underlying misconduct. Dkt. 27 at 12–17. The Court finds otherwise. 

Title IX provides that “[n]o person in the United States shall, on the basis of sex, 

be excluded from participation in, be denied the benefits of, or be subjected to 

discrimination under any education program or activity receiving Federal financial 

assistance[.]” 20 U.S.C. § 1681(a). The Supreme Court has recognized an implied private 

right of action for damages under this provision. Davis Next Friend LaShonda D. v. 

Monroe Cty. Bd. of Educ., 526 U.S. 629, 639 (1999). However, damages are available in 
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such an action only where “an official who at a minimum has authority to address the 

alleged discrimination and to institute corrective measures on the recipient’s behalf has 

actual knowledge of the discrimination in the recipient’s programs and fails to adequately 

respond.”  Gebser v. Lago Independent School Dist., 524 U.S. 274, 283 (1998) (emphasis 

added). “In sexual harassment cases, it is the deliberate failure to curtail known 

harassment, rather than the harassment itself, that constitutes the intentional Title IX 

violation.” Mansourian v. Regents of Univ. of California, 602 F.3d 957, 967 (9th Cir. 

2010) (emphasis added). 

Frustrating, however, is the Supreme Court’s language in Gebser stating that a 

Title IX claim falls short where school officials receive a complaint “that was plainly 

insufficient to alert [them] to the possibility that [an employee] was involved in a sexual 

relationship with a student.” Gebser, 524 U.S. at 291 (emphasis added). The use of the 

term “possibility” creates ambiguity regarding what exactly it is that schools must have 

“actual knowledge” about. Other district courts have grasped onto this language and 

concluded that a viable Title IX claim arises where appropriate school officials receive 

complaints that alert them to a “substantial risk” of sexual harassment or abuse. See 

Campbell v. Dundee Cmty. Sch., 12-CV-12327, 2015 WL 4040743, at *5 (E.D. Mich. 

July 1, 2015), aff’d, 661 Fed. Appx. 884 (6th Cir. 2016) (finding the applicable standard 

“requires actual knowledge that there is a substantial risk of abuse that would give rise to 

liability under Title IX”); Doe A. v. Green, 298 F. Supp. 2d 1025, 1033 (D. Nev. 2004); 

Johnson v. Galen Health Institutes, Inc., 267 F.Supp.2d. 679, 688 (W.D. Ky. 2003) 

(“[T]he actual notice standard is met when an appropriate official has actual knowledge 
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of a substantial risk of abuse to students based on prior complaints by other students.”); 

Massey v. Akron City Board of Educ., 82 F. Supp. 2d 735, 744 (N.D. Ohio 2000) (“For 

actual notice to exist, an agent of the school must be aware of facts that indicate a 

likelihood of discrimination.”); Gordon v. Ottumwa Cmty. School Dist., 115 F. Supp. 2d 

1077, 1082 (S.D. Iowa 2000) (finding that the actual notice standard “does not set the bar 

so high that a school district is not put on notice until it receives a clearly credible report 

of sexual abuse from the plaintiff-student. At some point . . . a supervisory school official 

knows . . . that a school employee is a substantial risk to sexually abuse children.”). Some 

circuit panels have agreed. See, e.g., Doe v. Sch. Bd. of Broward Cty., Fla., 604 F.3d 

1248, 1259 (11th Cir. 2010) (citing and applying substantial risk standard); Williams ex 

rel. Hart v. Paint Valley Local Sch. Dist., 400 F.3d 360, 368 (6th Cir. 2005) (affirming 

jury instruction that Title IX claim satisfied where “school district was deliberately 

indifferent to a substantial risk of sexual abuse posed to the children of the school 

district.”). 

It is important, however, to recognize that the Gebser opinion never actually stated 

that evidence alerting school officials to the possibility of sexual abuse would satisfy the 

“actual knowledge” requirement. Instead, the Supreme Court ruled that the absence of 

such evidence showed that the “actual knowledge” requirement was not satisfied. 

Accordingly, the Court sees it as reasonable that the Fourth Circuit, in contrast to the 

above cited decisions, has rejected a Title IX claim on the basis that, “[a]lthough [a 

school official] certainly should have been aware of the potential for such abuse, and for 

this reason was properly held liable under § 1983, there is no evidence in the record to 
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support a conclusion that [the official] was in fact aware that a student was being 

abused.” Baynard v. Malone, 268 F.3d 228, 238 (4th Cir. 2001) (emphasis in original). 

The most recent Supreme Court instruction on the “actual knowledge” 

requirement was given in Davis Next Friend LaShonda D. v. Monroe Cty. Bd. of Educ., 

526 U.S. 629, 642 (1999). In that case, the Supreme Court characterized its Gebser 

opinion as having held that “a recipient of federal education funds may be liable in 

damages under Title IX where it is deliberately indifferent to known acts of sexual 

harassment by a teacher.” Davis, 526 U.S. at 641. Similar to the Supreme Court’s 

“known acts” language is the Ninth Circuit’s explanation that in cases involving sexual 

abuse, Title IX liability is predicated on the “failure to curtail known harassment, rather 

than the harassment itself . . . ” Mansourian, 602 F.3d at 967. Other than this, the Court is 

unaware of any further Supreme Court or the Ninth Circuit precedent offering guidance 

in resolving the ambiguity of Title IX’s “actual knowledge” requirement as established in 

Gebser. 

In the Court’s own experience applying Title IX, it recently engaged in a similar 

review of non-binding precedent from other district courts regarding when the issue of 

“actual knowledge” becomes a genuine disputed fact to be resolved at trial. J.J. v. 

Olympia Sch. Dist., C16-5060 BHS, 2017 WL 347397, *5–*6 (W.D. Wash. Jan. 24, 

2017). Reviewing two published district court cases in particular, the Court recognized a 

trending principle that a “triable issue of fact arises [as to actual knowledge] when a 

school official is confronted with known acts that could objectively be characterized as 

sexually motivated, but the official does not view those acts as sexual harassment.” Id. at 
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*6 (citing Roe ex rel. Callahan v. Gustine Unified Sch. Dist., 678 F. Supp. 2d 1008, 1032 

(E.D. Cal. 2009); Brodeur v. Claremont Sch. Dist., 626 F. Supp. 2d 195, 211–12 (D.N.H. 

2009)). The Court finds this standard to be helpful, as it embraces an objective viewpoint 

and is tailored to match Davis’s standard that an appropriate school official must be 

“deliberately indifferent to known acts of sexual harassment by a teacher” for a Title IX 

claim to arise. Davis, 526 U.S. at 641. Moreover, this principle allows the Court to reach 

a decision in this case without concluding whether it will adopt or decline the theory that 

Title IX of liability is predicated on actual knowledge of a “substantial risk” of sexual 

harassment. Relying on this principle, the Court denies the District’s motion for summary 

judgment on the Title IX claims: Plaintiffs have presented sufficient evidence to create a 

triable issue of fact regarding whether the District’s officials had actual knowledge that 

behavior was occurring on its buses that, viewed objectively, could reasonably be 

interpreted to constitute sexual harassment. 

Washington State has provided valuable guidance in defining what constitutes an 

act of sexual harassment under state law. In 2005, the Washington legislature authorized 

and required the Professional Educator Standards Board to establish rules defining 

“verbal abuse,” “physical abuse,” and “sexual misconduct” as used in the “information on 

past sexual misconduct” and “mandatory disclosure” requirements found in 

Washington’s “common school provisions.” RCW 28A.400.301 (referring to Board of 

Education); see also SB 5732 (2005) (transferring authority to Professional Educator 

Standards Board); WSR 06-02-051. Effective as of 2006, the Board defined the term 

“sexual misconduct” as it applied to the regulation of school employees’ conduct to 
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include “[a]ny activities determined to be grooming behavior for purposes of establishing 

a sexual relationship.” WAC 181-88-060(1)(d). 

With this regulation already in place, the District received two reports in 2007 

describing behavior by Shafer that constituted “sexual misconduct” under the grooming 

provision, including a report that Shafer would stop the bus mid-route to play hide-and-

seek games during which he would touch and tickle passengers (Dkt. 34-3 at 63), as well 

as another report that Shaffer would regularly tickle a particular student and had slapped 

him on his rear end (Dkt. 34-1 at 198). Additionally, Plaintiffs provide evidence to 

suggest that the District was placed on notice of numerous “red flag” behaviors by 

Shafer, such as the unparalleled frequency of his route changes and “ride-alongs,” and 

complaints about the delays to his route and extended stops he would make when only 

one or two students were alone with him on the bus (see Dkt. 34-1 at 198, 206; Dkt. 34-2 

at 80). 

It is important to note that Plaintiffs’ evidence regarding “red flag” behaviors, 

such as the frequent route changes, ride-alongs, and suspicious delays or stops are 

insufficient on their own create a genuine dispute as to whether the District had actual 

knowledge of sexual harassment taking pace on its buses. While these “red flags,” in 

aggregate, arguably should have placed Defendants on notice that Shafer posed a risk to 

young bus passengers, relying on “red flags” alone amounts to an argument that 

Defendants had constructive notice of sexual abuse. Such an argument may be 

appropriate in the context of negligence claims, or even some § 1983 claims, but the 

Supreme Court has expressly rejected such an argument in the context of Title IX. 
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Gebser, 524 U.S. at 282 (rejecting argument “that a school district should at a minimum 

be liable for damages based on a theory of constructive notice, i.e., where the district 

knew or “should have known” about harassment but failed to uncover and eliminate it.”).  

In this case, however, the “red flags” cited by Plaintiffs were accompanied by the 

two separate reports, actually received by the District, complaining that Shafer was 

irregularly stopping his bus and touching children passengers in ways consistent with 

commonly identified sexual grooming techniques. In light of these 2007 reports, although 

the District may not have subjectively viewed the complained-of conduct as sexually 

motivated, the District nonetheless had actual knowledge of grooming occurring on their 

buses that qualified as “sexual misconduct” under applicable state regulations specifically 

implemented for the administration of school employees. 

Perhaps the District could still escape liability under Title IX by showing that they 

adequately responded to those reports by confronting or putting an end to Shafer’s 

grooming behaviors. However, no such argument has been presented, and the abundant 

evidence that such behavior continued on his own routes and ride-alongs make such an 

argument seem unlikely. Where the District has failed to provide any argument on the 

adequacy of their response to the reported incidents of grooming, the Court must 

conclude that reasonable minds could differ on whether the District responded in 

deliberate indifference to multiple known acts of “sexual misconduct,” ultimately 

resulting in the alleged sexual abuse of the minor plaintiffs. The District’s motion for 

summary judgment on Plaintiffs’ Title IX claims is denied. 
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C. 42 U.S.C. § 1983 

Defendants jointly argue that they are entitled to summary judgment on Plaintiffs’ 

§ 1983 claims, advancing three grounds for the dismissal of those claims. First, 

Defendants argue that Plaintiffs’ claims are barred by “[t]he general rule announced in 

DeShaney that members of the public have no constitutional right to sue state actors who 

fail to protect them from harm inflicted by third parties.” Johnson v. City of Seattle, 474 

F.3d 634, 639 (9th Cir. 2007) (citing DeShaney v. Winnebago County Dep’t of Soc. Serv., 

489 U.S. 189 (1989)). Second, the individual Defendants argue that they are entitled to 

qualified immunity on Plaintiffs’ § 1983 claims because the alleged misconduct does not 

violate clearly established law. Third, the District argues that Plaintiffs cannot satisfy the 

legal standard set forth in Monell v. Dep’t of Soc. Serv. of the City of New York, 436 U.S. 

658 (1978), to show that it is liable for the alleged constitutional violations committed by 

its employees. 

1. The Deshaney Rule 

Defendants argue that Plaintiffs’ claims are barred by the Deshaney rule, under 

which § 1983 liability is precluded for the torts of private actors unless a plaintiff can 

establish that the abuse grew out of a “state created danger” or that the government 

Defendant had a “special relationship” with the plaintiff. See Johnson v. City of Seattle, 

474 F.3d 634, 639 (9th Cir. 2007). The Court rejects this argument because Shafer was 

not a private actor when he sexually abused the minor Plaintiffs. 

The DeShaney rule applies when assessing whether a state actor has a 

constitutional duty to protect members of the public from private actors. DeShaney v. 
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Winnebago Cty. Dep’t of Soc. Servs., 489 U.S. 189, 195 (1989) (“[N]othing in the 

language of the Due Process Clause itself requires the State to protect the life, liberty, and 

property of its citizens against invasion by private actors.”) (emphasis added). However, 

this case deals with sexual abuse by Shafer, a state actor acting under color of state law in 

his role as a bus driver for the District when he violated the minor Plaintiffs’ due process 

right to bodily integrity. See Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443, 452 n. 4 (5th 

Cir. 1994), cert. denied, 513 U.S. 815 (explaining that where a “‘real nexus exists 

between the activity out of which the violation occurs and the teacher’s duties and 

obligations, then the teacher’s conduct is taken under color of state law.”). See also 

Plumeau v. Sch. Dist. No. 40 Cty. of Yamhill, 130 F.3d 432, 438 (9th Cir. 1997) (citing 

Taylor Indep. Sch. Dist., 15 F.3d at 451) (“[T]he Constitution protects a child’s right to 

be free from sexual abuse by school employees while attending public school.”). 

Defendants do not dispute that Shafer was acting under color of state law when he abused 

the minor Plaintiffs. 

Whether Defendants may be liable for Shafer’s actions due to their own alleged 

deliberate indifference towards Plaintiffs’ safety is a question that falls outside the 

strictures of Deshaney and, instead, is an issue to be assessed in a legal framework 

relating to supervisory liability for constitutional violations by state actors. Accordingly, 

the Court need not address whether Shafer’s abuse of the minor Plaintiffs grew out of a 

“state created danger” or “special relationship.” 

Case 3:16-cv-05273-BHS   Document 39   Filed 08/18/17   Page 15 of 27

ER 62



 

ORDER - 16 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

 

 

2. Qualified Immunity 

The individual Defendants next argue that they are entitled to qualified immunity 

on Plaintiffs’ § 1983 claims. “Government officials performing discretionary functions 

enjoy qualified immunity from civil damages so long as their conduct does not violate 

‘clearly established statutory or constitutional rights of which a reasonable person would 

have known.’” F.E. Trotter, Inc. v. Watkins, 869 F.2d 1312, 1314 (9th Cir. 1989) 

(quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)). Under qualified immunity, a 

public official is protected from suit when he or she “makes a decision that, even if 

constitutionally deficient, reasonably misapprehends the law governing the 

circumstances.” Brosseau v. Haugen, 543 U.S. 194, 198 (2004). It protects “all but the 

plainly incompetent or those who knowingly violate the law.” Malley v. Briggs, 475 U.S. 

335, 341 (1986). Plaintiffs bear the burden of demonstrating that the right which 

Defendants allegedly violated was clearly established at the time of the alleged 

misconduct. See Davis v. Scherer, 468 U.S. 183, 197 (1984). 

The individual Defendants argue that they are entitled to qualified immunity 

because the theories of liability advanced by Plaintiffs are not premised on a violation of 

clearly established constitutional rights. Dkt. 27 at 30–33. Plaintiffs appear to raise two 

separate theories of liability for the individual Defendants. First, they argue that the 

individual Defendants deprived the minor Plaintiffs of the opportunity to seek timely 

medical treatment for any psychological trauma that may stem from their abuse. 

Specifically, they argue that the individual Defendants “interfered with the minor 

Plaintiffs’ treatment by withholding information that would have identified them as abuse 
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victims, interference that was done to reduce the number of claimants and to avoid 

further civil liability.” Dkt. 33 at 43. Second, Plaintiffs argue that the individual 

Defendants were responsible for customs and policies that were a moving force behind 

the minor Plaintiffs’ abuse, including inadequate supervision and failure to train district 

bus drivers. 

a. Failure to Report Abuse as an Allegedly Unconstitutional 
Interference with Medical Treatment 

While Plaintiffs argue that they have a right to be free from government 

interference with the minor Plaintiffs’ medical care, the cases they cite for this 

proposition deal with the rights of inmates under the Eighth Amendment to be free from 

an unnecessary and wanton infliction of pain when subject to the complete control and 

custody of the state. See Dkt. 33 at 55 (citing Estelle v. Gamble, 429 U.S. 97, 104 

(1976)). See also Dkt. 33 at 43 (collecting cases). These cases do not show that Plaintiffs 

had a clearly established right under the Fourteenth Amendment to have school officials 

report the abuse of the minor Plaintiffs (who were not in the custody of the state) in order 

to put them on notice of the potential need for psychiatric treatment. Therefore, to the 

extent that Plaintiffs argue that Defendants violated a clearly established right of the 

minor Plaintiffs by depriving them of necessary medical attention, the Court grants 

Defendants’ motion for summary judgment. 

Additionally, to the extent that the adult Plaintiffs may argue that the failure to 

report the abuse resulted in interference with their rights as parents to seek medical 

attention for their children, Plaintiffs have failed to identify any precedent that clearly 
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establishes that an official’s failure to inform parents of an investigation into the potential 

molestation of their child constitutes a violation of the parents’ right to participate in the 

care and management of their child. As recently as 2010, the Ninth Circuit stated, “we are 

aware of no case with even loosely analogous facts that might suggest that officials 

investigating allegations of child abuse have a constitutional duty to inform the alleged 

victim’s parents.” James v. Rowlands, 606 F.3d 646, 652 (9th Cir. 2010). Accordingly, to 

the extent the parent Plaintiffs claim that the Defendants deprived them of their right to 

participate in the care and management of their children, the individual Defendants are 

necessarily entitled to qualified immunity on those claims as well. 

b. Individual Defendants’ Deliberate Indifference in a Supervisory 
Role as a Proximate Cause of a Due Process Violation 

While Plaintiffs have failed to show a violation of a clearly established right in 

reference to their right to seek medical treatment for injuries, there is precedent 

establishing that the failure to report abuse in conformance with statutory requirements 

can constitute the execution of an unconstitutional policy, practice, or custom of 

deliberate indifference towards children’s right to bodily integrity. See e.g., Doe v. New 

York City Dep’t of Soc. Servs., 649 F.2d 134, 146 (2d Cir. 1981) (stating that failure to 

comply with reporting duties is “evidence of an overall posture of deliberate indifference 

toward [a child]’s welfare.”). However, this same precedent indicates that, on its own, a 

failure to report abuse only constitutes an unconstitutional action if it proximately causes 

the constitutional deprivation. Id. (“[T]he failure to report was itself a proximate cause of 

[a] continuing injury and could be the basis for liability if the agency’s failure was the 
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result of its being deliberately unconcerned about whether it complied with that duty, 

since reporting would have led to an investigation by the Department’s confidential 

investigations unit which might well have discovered the abuse and put an end to it . . . 

.”) (emphasis added). Therefore, established law on the nexus between a state’s 

mandatory reporting statutes and any resulting constitutional duties indicates that, on its 

own, an official’s failure to report sexual abuse can constitute a constitutional violation 

only if complying with the reporting duties likely could have ended the abuse. 

Plaintiffs’ § 1983 claims against Defendant Cvitanich are based entirely on his 

alleged failure to “disclos[e] the critical facts to law enforcement or the parents of these 

children who they knew were abuse victims” after Shafer had already been arrested and 

the abuse had ceased. Dkt. 1 at 28. Indeed, Cvitanich was only hired by the District in 

2012. Id. at 7. Accordingly, Cvitanich is entitled to summary judgment on Plaintiffs’ § 

1983 claims against him because he was not in a position to report the abuse at a time 

when a proper report could have put an end to it. Additionally, to the extent that Plaintiffs 

claim that the remaining individual Defendants are liable under § 1983 based solely on 

their failure to report the specific abuse against the minor Plaintiffs after it had already 

been put to an end, these claims must also fail for the same reason. 

Nonetheless, there is evidence that Defendants Stanley and Greer received 

complaints of sexual harassment and inappropriate conduct by Shafer as early as 2007 

that, had they been properly investigated and reported, could have prevented the abuse of 

the minor Plaintiffs. Specifically, there is evidence that the remaining Defendants failed 

to adequately report complaints in 2007 that Shafer would stop the bus mid-route to play 
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with, touch, and tickle young passengers and that Shafer would regularly tickle a 

particular student that he had slapped on the rear end at least on one occasion. Dkt. 34-1 

at 198; Dkt. 34-3 at 63. It is unclear whether the failure to report these incidents violated 

the Defendants’ statutory reporting duties, and the parties do not address the issue. 

Nonetheless, at this stage, it appears that a jury could reasonably conclude that properly 

reporting and investigating these complaints would have prevented any future abuse, 

including the abuse of Plaintiffs that appears to have occurred in 2008 and 2009. 

Accordingly Stanley and Greer are not entitled to qualified immunity on Plaintiffs’ § 

1983 claims under this theory. 

Even if a failure to report the 2007 complaints would not by itself constitute a 

moving force behind the minor Plaintiffs’ constitutional deprivation, it is still part of a 

larger body of evidence suggesting that the individual Defendants (except Cvitanich) 

implemented an unconstitutional custom or practice of deliberately failing to investigate 

and report complaints and instances of bus driver conduct that was indicative that young 

bus passengers were at risk of physical and sexual abuse. It has long been established that 

“[a] supervisor may be liable [under § 1983] if there exists either (1) his or her personal 

involvement in the constitutional deprivation, or (2) a sufficient causal connection 

between the supervisor’s wrongful conduct and the constitutional violation.” Hansen v. 

Black, 885 F.2d 642, 646 (9th Cir. 1989). See also Starr v. Baca, 652 F.3d 1202, 1208 

(9th Cir. 2011) (quoting Menotti v. City of Seattle, 409 F.3d 1113, 1149 (9th Cir. 2005)) 

(“We have held that ‘acquiescence or culpable indifference’ may suffice to show that a 

supervisor ‘personally played a role in the alleged constitutional violations.’”). Likewise, 
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the Ninth Circuit has long recognized that “the Constitution protects a child’s right to be 

free from sexual abuse by school employees while attending public school.” See also 

Plumeau v. Sch. Dist. No. 40 Cty. of Yamhill, 130 F.3d 432, 438 (9th Cir. 1997) (citing 

Taylor Indep. Sch. Dist., 15 F.3d at 451). Accordingly, Plaintiffs can overcome the 

individual Defendants’ assertion of qualified immunity if they can show that the 

individual Defendants “implement[ed] a policy so deficient that the policy itself is a 

repudiation of constitutional rights and is the moving force of the constitutional 

violation.” Hansen v. Black, 885 F.2d 642, 646 (9th Cir. 1989) (quoting Thompkins v. 

Belt, 828 F.2d 298, 304 (5th Cir. 1987)). Such an unconstitutional policy can include a 

failure to supervise, monitor, or train employees “where the failure to train amounts to 

deliberate indifference to the rights of persons with whom the [employees] come into 

contact.” City of Canton, Ohio v. Harris, 489 U.S. 378, 388 (1989). 

Plaintiffs have presented evidence to suggest that the individual Defendants 

implemented a policy of deliberately turning a blind eye to evidence of sexual harassment 

and possible abuse occurring on its buses. As stated above, two complaints were made to 

the District in 2007 describing inappropriate behavior by Shafer that a jury could 

reasonably find was highly indicative of a risk of sexual abuse. Dkt. 34-1 at 198; Dkt. 34-

3 at 63. Defendants neither refute these complaints nor describe a reasonable way in 

which the complaints were handled. Instead, they attempt to minimize the reports by 

arguing that “[e]ven if the court accepts these statements as true, they do not establish 

actual knowledge.” Dkt. 36 at 6. For the purposes of summary judgment, the Court must 

accept these statements as true. Contrary to Defendants’ assertions, the Court has also 
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already described how the information in the complaints could have provided Defendants 

with actual knowledge of sexual harassment that needed to be further investigated. 

Moreover, unlike claims under Title IX, claims under § 1983 do not require that the 

defendants have actual knowledge of the harm that students are suffering. Rather, 

deliberate indifference under § 1983 is established when, by failing to train or supervise 

employees, “a municipal actor disregarded a known or obvious consequence of his 

action.” Castro v. Cty. of Los Angeles, 833 F.3d 1060, 1079 (9th Cir. 2016), cert. denied 

sub nom. Los Angeles Cty., Cal. v. Castro, 137 S. Ct. 831 (2017) (emphasis added). 

In addition to the reports in 2007, Plaintiffs provide evidence to suggest that 

Defendants were placed on notice of many other “red flag” behaviors of Shafer, including 

the high frequency of his route changes and “ride-alongs,” as well as complaints about 

delays and seemingly unnecessary stops he would make when only one or two students 

were present on the bus. Dkt. 34-1 at 198, 206; Dkt. 34-2 at 80. These complaints and 

“red flags” were accompanied by a custom of ignoring stated policies that were intended 

to keep children safe on the buses. For instance, despite an official rule that adults present 

on ride-alongs were not supposed to sit with children, this official policy was ignored and 

not enforced. Dkt. 34-3 at 39; Dkt. 34-6 at 535. Similarly, despite a general rule that 

drivers were supposed to get supervisor authorization to do ride-alongs, this rule was not 

enforced. Dkt. 34-1 at 133–34, 139. Moreover, in the rare instance when approval was 

sought, it was unvaryingly given by Defendant Stanley regardless of the absence of any 

legitimate purpose for the ride-along. Id.; Dkt. 34-2 at 107. This established custom of 
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blanket approval for ride-alongs violated yet another official policy that bus drivers were 

not supposed to go on ride-alongs without an educational purpose. Id. at 146. 

Other circumstantial evidence further supports a theory that Defendants employed 

a custom of turning a blind eye towards the safety and welfare of the District’s young bus 

passengers. One such piece evidence includes a comparison between the varying cultures 

of the District’s transportation department when under the supervision of either Stanley 

or his predecessor. While Stanley’s predecessor was known for confronting his 

employees’ misconduct, it was stated of Stanley’s tenure that “[Stanley] doesn’t deal with 

problems. . . . He says, ‘Don’t rock the boat.’” Dkt. 34-6 at 605. Another piece of 

circumstantial evidence of such a relaxed and unconcerned posture towards the 

inappropriate conduct of District employees and the welfare of its students is the fact that 

after Defendants Lahmann, Priddy, and Stanley were tasked with identifying Shafer’s 

victims, Priddy initially attempted to minimize or conceal S.A.’s abuse when speaking to 

the parents. See Dkt. 34-6 at 87. Moreover, despite possessing all the necessary 

information to identify and contact Defendant S.A. in 2011, id. at 31, 47, it appears that 

the District’s officials may have failed to comply with mandatory reporting statutes and 

properly report the abuse of Plaintiff S.A. to law enforcement until August 23, 2013. See 

id. at 74–76. Similarly, P.H.’s family wasn’t informed of her abuse until 2015. Dkt. 34-6 

at 614. Although the District’s failure to report or disclose the abuse of P.H. and S.A. 

occurred after their injuries had already been inflicted (and therefore could not have been 

a cause of the injury) other courts have recognized that a failure to comply with statutory 

Case 3:16-cv-05273-BHS   Document 39   Filed 08/18/17   Page 23 of 27

ER 70



 

ORDER - 24 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

 

 

reporting duties is nonetheless “evidence of an overall posture of deliberate indifference 

toward [a child]’s welfare.” New York City Dep’t of Soc. Servs., 649 F.2d at 146. 

Defendants argue that “as soon as the district had knowledge of Shafer’s 

misconduct the district reported him to the police and fired him.” Dkt. 27 at 28. However, 

the reference to Shafer’s “misconduct” in this statement is misleading. Indeed, 

Defendants Lahmann, Priddy, and Shafer helped identify victims when approached by 

the police and fired Shafer when they had an ironclad knowledge that Shafer was 

sexually abusing passengers. However, that does not mean that Defendants were not 

deliberately indifferent to Shafer’s general “misconduct,” including inappropriate 

physical contact with children, that was reported as early as 2007. Moreover, while 

Shafer was reported to the police, Plaintiffs have presented evidence to show that 

Defendants were derelict in a duty to investigate and report the identities of P.H. and S.A. 

as the specific victims that Shafer had identified only by first name. 

In light of the 2007 reports of Shafer touching and tickling students on the bus, in 

combination with the numerous other “red flags” and Defendants’ seemingly inadequate 

response in investigating and reporting the abuse of P.H. and S.A., there are triable issues 

of fact as to (1) whether Defendants failed to supervise Shafer, train their employees, or 

otherwise instituted dangerous established customs in deliberate indifference towards the 

rights of Plaintiffs, and (2) whether such failures were a moving force behind Plaintiffs’ 

injuries. 
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3. Monell Liability 

The District also moves for summary judgment claiming that Plaintiffs cannot 

prove the existence of a policy, custom, or practice that was the moving force behind the 

deprivation of the minor Plaintiffs’ constitutional rights. “While local governments may 

be sued under § 1983, they cannot be held vicariously liable for their employees’ 

constitutional violations.” Gravelet-Blondin v. Shelton, 728 F.3d 1086, 1096 (9th Cir. 

2013). To state a claim against a municipality under § 1983, a plaintiff must allege 

sufficient facts to support a reasonable inference that the execution of a policy, custom, or 

practice was the “moving force” that resulted in the deprivation of his constitutional 

rights. Monell v. Dep’t of Soc. Servs., 436 U.S. 658, 691–92 (1978). 

There are three established scenarios in which a municipality may be liable for 

constitutional violations under § 1983. Clouthier v. County of Contra Costa, 591 F.3d 

1232, 1249 (9th Cir. 2012), overruled on other grounds by Castro v. Cty. of Los Angeles, 

833 F.3d 1060, 1070 (9th Cir. 2016) (quoting Monell, 436 U.S. at 708). “First, a local 

government may be held liable ‘when implementation of its official policies or 

established customs inflicts the constitutional injury.’” Id. Second, a plaintiff can prevail 

on a § 1983 claim against a municipality by identifying acts of omission, such as a 

pervasive failure to train its employees, “when such omissions amount to the local 

government’s own official policy.” Id. And finally, the District “may be held liable under 

§ 1983 when ‘the individual who committed the constitutional tort was an official with 

final policy-making authority’ or such an official ‘ratified a subordinate’s 

unconstitutional decision or action and the basis for it.’” Id. at 1250 (quoting Gillette v. 
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Delmore, 979 F.2d 1342, 1346–47 (9th Cir. 1992) (internal quotation marks and citations 

omitted)). 

As discussed above, Plaintiffs have presented sufficient evidence to support all 

three theories. To support the first theory, Plaintiffs have presented evidence that the 

District had an established custom of deliberately turning a blind eye towards complaints 

and other evidence that was highly indicative of a risk that sexual abuse was occurring on 

its buses. To support the second theory, Plaintiffs have presented evidence that, (1) 

despite official guidelines designed to protect children on buses, the District condoned a 

pervasive failure among its drivers to adhere to these guidelines, and (2) a known or 

obvious risk of ignoring these guidelines was that children such as Plaintiffs would suffer 

violations of their right to bodily integrity. To support the third theory, Plaintiffs have 

presented evidence that several red flags of sexual grooming and abuse were deliberately 

ignored by an official policy maker for the transportation department, namely Defendant 

Stanley, and that this deliberate indifference proximately caused Plaintiffs’ injuries. 

Because the Court has already discussed the evidence supporting these theories in the 

context of the individual Defendants’ supervisory liability, it need not repeat its analysis 

here. Accordingly, Plaintiffs have presented a genuine dispute of fact as to whether the 

District may be liable under § 1983 for Shafer’s violation of Plaintiffs’ constitutional 

rights, and the Court must deny the District’s motion. 

D. Housekeeping 

Defendants have also moved to dismiss Plaintiffs’ state law claims for lack of 

supplemental jurisdiction. This request was contingent upon the Court granting their 
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motion for summary judgment on Plaintiffs’ federal claims. Because the Court has 

concluded that Plaintiffs’ federal claims survive summary judgment, the Court denies 

Defendants’ request to dismiss Plaintiffs’ state law claims for lack of jurisdiction. 

Defendants have also requested leave to file an overlength reply brief. Plaintiffs do 

not oppose this motion. Accordingly, the motion is granted. 

IV. ORDER 

Therefore, it is hereby ORDERED as follows: 

(1) Defendants’ motion for summary judgment (Dkt. 27) is GRANTED in 

part and Plaintiffs’ § 1983 claims against Defendant Cvitanich are DISMISSED; 

(2) Defendants’ motion for summary judgment is DENIED in part as to 

Plaintiffs’ Title IX claim against the District and their § 1983 claims against the 

remaining Defendants, and; 

(3) Defendants’ motion to file an overlength reply is GRANTED. 

Dated this 18th day of August, 2017. 

 
 
 
BENJAMIN H. SETTLE 
United States District Judge 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

W.H., et al., 

 Plaintiffs, 
 v. 

OLYMPIA SCHOOL DISTRICT, et al., 

 Defendants. 

CASE NO. C16-5273 BHS 

ORDER REQUESTING RESPONSE 

 
This matter comes before the Court on the motion for reconsideration of 

Defendants Olympia School District (the “District”), Jennifer Priddy, Frederick Stanley, 

Barbara Greer, William Lahmann, and Dominic Cvitanich (collectively “Defendants”). 

Dkt. 42. 

“No response to a motion for reconsideration shall be filed unless requested by the 

court. No motion for reconsideration will be granted without such a request.”  W.D. 

Wash. Local Rules LCR 7(h). 

The Court has considered the pleadings filed in support of the motion and the 

remainder of the file and hereby requests a response. Of particular interest to the Court 

are the issues of (1) how the accurate timing of Ms. Chamber’s report to the District in 
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2009 should affect the Court’s previous analysis; (2) how the lack of signature on Mr. 

McGuigan’s declaration should affect the Court’s analysis; (3) how the fact that 

McGuigan did not name Gary Shafer when he made his 2007 complaint should affect the 

Court’s analysis; and (4) whether Gary Shafer was acting under color of state law when 

he molested Plaintiffs as their bus driver while transporting and supervising them on 

behalf of the District. The response should separately discuss the impact that the first 

three issues may have on Plaintiffs’ Title IX and 42 U.S.C. § 1983 claims. The response 

should address the fourth issue only as it pertains to Plaintiffs’ 42 U.S.C. § 1983 claims. 

Accordingly, the Court requests a response and additional briefing from the parties 

as follows: 

(1) Plaintiffs may file a response to Defendants’ motion no later than 

September 8, 2017. Defendants’ response shall not exceed 16 pages. 

(2) Defendants may file a supplemental reply no later than September 15, 

2017. Defendants’ supplemental reply shall not exceed 8 pages. 

Plaintiffs’ motion for reconsideration (Dkt. 42) shall be renoted for consideration 

on September 15, 2017. 

IT IS SO ORDERED. 

Dated this 29th day of August, 2017. 
 
 
 
BENJAMIN H. SETTLE 
United States District Judge 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

W.H., et al., 

 Plaintiffs, 
 v. 

OLYMPIA SCHOOL DISTRICT, et al., 

 Defendants. 

CASE NO. C16-5273 BHS 

ORDER DENYING 
DEFENDANTS’ MOTION FOR 
RECONSIDERATION 

 
This matter comes before the Court on the motion for reconsideration of 

Defendants Olympia School District (the “District”), Jennifer Priddy, Frederick Stanley, 

Barbara Greer, William Lahmann, and Dominic Cvitanich (collectively “Defendants”). 

Dkt. 42. The Court has considered the pleadings filed in support of and in opposition to 

the motion and the remainder of the file and hereby denies the motion for the reasons 

stated below. 

I. INTRODUCTION 

On August 18, 2017, the Court entered an order granting in part and denying in 

part Defendants’ motion for summary judgment. Dkt. 39. On August 29, 2017, 

Defendants moved for reconsideration. Dkt. 42. On August 29, 2017, the Court issued an 
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order requesting a response from Plaintiffs. Dkt. 44. On September 8, 2017, Plaintiffs 

responded. Dkt. 46. On September 14, 2017, Defendants replied. Dkt. 49. 

II. DISCUSSION 

A. Standard 

Motions for reconsideration are governed by Federal Rule of Civil Procedure 60 

and Local Rules W.D. Wash. LCR 7(h). LCR 7(h) provides: 

Motions for reconsideration are disfavored. The court will ordinarily deny 
such motions in the absence of a showing of manifest error in the prior 
ruling or a showing of new facts or legal authority which could not have 
been brought to its attention earlier with reasonable diligence. 

The Ninth Circuit has described reconsideration as an “extraordinary remedy, to 

be used sparingly in the interests of finality and conservation of judicial resources.” Kona 

Enters., Inc. v. Estate of Bishop, 229 F.3d 877, 890 (9th Cir. 2000) (quoting 12 James 

Wm. Moore et al., Moore’s Federal Practice § 59.30[4] (3d ed. 2000)). “[A] motion for 

reconsideration should not be granted, absent highly unusual circumstances, unless the 

district court is presented with newly discovered evidence, committed clear error, or if 

there is an intervening change in the controlling law.” Id. (quoting 389 Orange Street 

Partners v. Arnold, 179 F.3d 656, 665 (9th Cir. 1999)). 

B. Newly Discovered Facts 

Defendants move for reconsideration on two factual bases. First, they point out the 

Court’s previous order relied on the fact that Ms. Chambers’s declaration claimed that 

she made a complaint to the District in 2007, but subsequent depositions have revealed 

that the complaint was not made until 2009. See Dkt. 42 at 2–3, 9. Second, Defendants 
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argue that Mr. McGuigan’s declaration inaccurately suggests that he named Gary Shafer 

as his child’s bus driver in his 2007 complaint to the District—another inaccuracy which 

was not discovered until a recent deposition. Id. at 4–5. The newly discovered facts 

presented by Defendants relate to the Court’s decision in the following two ways: (1) the 

Court relied on the purported fact that Ms. Chambers and Mr. McGuigan made their 

complaints to the District in 2007 to conclude that a triable issue of fact exists as to 

whether the District had actual knowledge of sexual grooming prior to the minor 

Plaintiffs’ abuse, see Dkt. 39 at 12–13; and (2) the Court relied on the purported fact that 

Ms. Chambers and Mr. McGuigan made their complaints to the District in 2007 to 

conclude that there are triable issues of fact as to whether Defendants implemented 

customs or practices in deliberate indifference to their students’ welfare that proximately 

caused plaintiffs’ sexual abuse. 

The fact that Ms. Chambers’s report was not made until the beginning of the 

2008–2009 school year substantially weakens Plaintiffs’ Title IX claims that the District 

had actual notice of the readily-recognizable sexual grooming prior to Plaintiffs’ sexual 

abuse during the 2008–2009 school year. It similarly weakens Plaintiffs’ argument that 

the District’s customs and Defendants’ alleged failure to investigate complaints of 

readily-recognizable sexual grooming proximately caused the minor Plaintiffs’ abuse. 

However, while these newly discovered facts weigh significantly on the strength 

of Plaintiffs’ case, the Court concludes that they do not alter the outcome of the previous 

order. Even though Ms. Chambers did not make her complaint until late 2009, the fact 

remains that the District received Mr. McGuigan’s complaint in 2007. That complaint 
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described how the driver of his daughter’s bus, Gary Shafer, would regularly make 

unscheduled stops mid-route in order to play games of hide and seek with kindergarten 

children, during which he would touch and tickle them. Dkt. 34-3 at 62–64; Dkt. 47 at 

41–43. There is no question that two reports of behavior readily identified as evidence of 

sexual grooming provide a stronger basis for finding that the District had actual 

knowledge of sexual misconduct than does a single report. Nonetheless, Mr. McGuigan’s 

2007 report is alone sufficient to sustain the Court’s previous order; specifically, that a 

jury could find that “although the District may not have subjectively viewed the 

complained-of conduct as sexually motivated, the District nonetheless had actual 

knowledge of grooming occurring on their buses that qualified as ‘sexual misconduct’ 

under applicable state regulations specifically implemented for the administration of 

school employees.” Dkt 39 at 13. Moreover, although Ms. Chambers’s report was not 

received until late 2009, that the complaint was purportedly ignored is still relevant to 

whether Mr. McGuigan’s 2007 complaint was ignored pursuant to a policy or custom 

implemented by Defendants in deliberate indifference to the risk of student abuse. 

Additionally, the fact that the Mr. McGuigan’s complaint did not identify Gary 

Shafer by name has no effect on the Court’s analysis. Mr. McGuigan provided the 

District with route information, including the name of the student and the school and 

kindergarten class to which the student was being driven. Dkt. 47 at 51. Mr. McGuigan 

called both the student’s elementary school as well as the District’s transportation 

department to lodge the complaint. Dkt. 47 at 42. A jury could reasonably conclude that 
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the Defendants would have discovered Gary Shafer’s identity as the driver in question 

had the District adequately responded to Mr. McGuigan’s 2007 complaint. 

C. Assignments of Manifest Error 

Defendants also argue that the Court’s previous order was premised on three legal 

errors. First, Defendants argue that the Court improperly considered the declaration of 

Mr. McGuigan because it was not signed. Dkt. 42 at 4. Second, they argue that the Court 

used an improper standard in determining that there is a triable issue of fact as to whether 

they possessed actual knowledge of Gary Shafer’s sexual grooming of bus passengers. Id. 

at 7–8. Third, they argue that the Court improperly found that it was an undisputed fact 

that Gary Shafer was acting under color of state law in his role as a bus driver for the 

District. Id. at 8–9. 

Regarding the first assigned error, Defendants did not object to the unsigned copy 

of Mr. McGuigan’s declaration. If Defendants had so objected, Plaintiffs would have 

provided the properly signed copy, as they have done in response to the motion for 

reconsideration. Dkt. 47 at 41–43. The subsequent deposition of Mr. McGuigan only 

confirms the facts attested to in his declaration. Considering the declaration to which no 

objection was filed was not manifest error; and if it was, the error has since been cured by 

the filing of a properly signed declaration. 

In their second assignment of error, Defendants argue that the Court improperly 

applied the precedent of Gebser v. Lago Independent School Dist., 524 U.S. 274, 283 

(1998), to Plaintiffs’ Title IX claim when it found that “a triable issue of fact arises as to 

actual knowledge when a school official is confronted with known acts that could 

Case 3:16-cv-05273-BHS   Document 54   Filed 10/04/17   Page 5 of 7

ER 81



 

ORDER - 6 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

 

 

objectively be characterized as sexually motivated, but the official does not view those 

acts as sexual harassment.” Dkt. 39 at 10 (internal quotations marks and edits omitted). 

However, other than requesting that the Court reconsider its previous decision, 

Defendants do not offer any substantive analysis on how the Court’s decision conflicts 

with Gebser. This is likely because the Court already placed significant emphasis on the 

Gebser decision in its previous order, and Defendants’ arguments regarding Gebser have 

already been considered. Accordingly, the Court will decline to vacate its previous order 

based on Defendants’ single-sentence assertion that the Court improperly applied Gebser. 

Defendants have already challenged the legal standard for actual knowledge employed by 

the Court in an appeal to the Ninth Circuit, see Dkt. 40, and the Court agrees that an 

appeal before the Circuit is the proper venue for their arguments on this issue to be 

resolved. 

Finally, the Court declines to grant reconsideration on Defendants’ assignment of 

error that Gary Shafer was not acting under color of state law when he abused the minor 

plaintiffs. Where a “real nexus exists between the activity out of which the violation 

occurs and the teacher’s duties and obligations, then the teacher’s conduct is taken under 

color of state law.” Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443, 452 n. 4 (5th Cir. 1994), 

cert. denied, 513 U.S. 815. The Ninth Circuit has plainly stated that “the Constitution 

protects a child’s right to be free from sexual abuse by school employees while attending 

public school.” Plumeau v. Sch. Dist. No. 40 Cty. of Yamhill, 130 F.3d 432, 438 (9th Cir. 

1997). Because Gary Shafer abused the minor Plaintiffs while he was transporting and 
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supervising them in his role as a bus driver employed by the District, the abuse has an 

obvious and real nexus to his obligations and duties as a district employee. 

III. ORDER 

Therefore, it is hereby ORDERED that Defendants’ motion for reconsideration 

(Dkt. 42) is DENIED. 

Dated this 4th day of October, 2017. 
 
 
 
 
 
BENJAMIN H. SETTLE 
United States District Judge 
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Barbara Greer, William Lahmann, Jennifer Priddy, and Frederick Stanley 

appeal the denial of summary judgment with respect to their claims of qualified 

immunity.  Although a denial of summary judgment is generally not appealable, 

limited interlocutory review is permitted to determine whether the facts, taken in 

the light most favorable to the non-moving party, “show a violation of clearly 
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established law.”  Robinson v. Prunty, 249 F.3d 862, 866 (9th Cir. 2001) (quoting 

Johnson v. Jones, 515 U.S. 304, 311 (1995)) (internal quotation marks omitted).  

We review de novo the denial of qualified immunity.  Johnson v. Bay Area Rapid 

Transit Dist., 724 F.3d 1159, 1168 (9th Cir. 2013).  Because the parties are 

familiar with the facts, we do not repeat them here.  We have jurisdiction under 

28 U.S.C. § 1291, and we affirm in part, reverse in part, and remand for further 

proceedings.  

Gary Shafer, a bus driver with the Olympia School District (“District”), 

sexually abused dozens of young students, including P.H. and S.A., while driving 

on his routes and while riding along with other drivers.  Stanley and Greer 

managed the District bus department during this time, received reports from 

concerned parents regarding inappropriate conduct by Shafer, and were alleged to 

have been aware of and acquiesced in Shafer’s violations of District policies.  In 

2011, Shafer was arrested and confessed to many details of his abuse spanning 

several years.     

The parents of P.H. and S.A., individually and on behalf of their children, 

filed suit against the District and individual defendants, who moved for summary 

judgment on the grounds they were entitled to qualified immunity.  To determine 

whether a defendant is entitled to qualified immunity, we ask whether “[t]aken in 

the light most favorable to the party asserting the injury, [ ] the facts alleged show 
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the officer’s conduct violated a constitutional right,” and whether that right was 

“clearly established” at the time of the alleged violation.  Saucier v. Katz, 533 U.S. 

194, 201 (2001), receded from on other grounds by Pearson v. Callahan, 555 U.S. 

223, 236 (2009).  To be “clearly established,” the “contours of the right must be 

sufficiently clear that a reasonable official would understand that what he is doing 

violates that right.”  Anderson v. Creighton, 483 U.S. 635, 640 (1987).  

The constitutional right of a child to be free from sexual abuse was clearly 

established prior to Shafer’s employment with the District.  Plumeau v. Sch. Dist. 

No. 40 Cty. of Yamhill, 130 F.3d 432, 438 (9th Cir. 1997) (“[T]he Constitution 

protects a child’s right to be free from sexual abuse by school employees while 

attending public school.”).  However, none of the individual defendants directly 

participated in the abuse of P.H. or S.A., so the question is whether they can be 

liable in their supervisory capacity.  “A defendant may be held liable as a 

supervisor under § 1983 if there exists . . . a sufficient causal connection between 

the supervisor’s wrongful conduct and the constitutional violation.”  Henry A. v. 

Willden, 678 F.3d 991, 1003-04 (9th Cir. 2012) (quoting Starr v. Baca, 652 F.3d 

1202, 1207 (9th Cir. 2011)).  Supervisory liability stems from “culpable action or 

inaction in the training, supervision or control of [ ] subordinates, . . . acquiescence 

in the constitutional deprivations of which the complaint is made, or for conduct 

that showed a reckless or callous indifference to the rights of others.”  Preschooler 
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II v. Clark Cty. Sch. Bd. of Trs., 479 F.3d 1175, 1183 (9th Cir. 2007) (quoting 

Menotti v. City of Seattle, 409 F.3d 1113, 1149 (9th Cir. 2005)).   

  In light of the totality of information available to Stanley and Greer, a jury 

could reasonably conclude that their failure to investigate, supervise, or intervene 

indicated “acquiescence or culpable indifference” that would trigger liability.  

Menotti, 409 F.3d at 1149.  The district court correctly held that they are not 

entitled to qualified immunity and denied summary judgment because there were 

triable issues as to whether they sustained a policy, practice, or custom of 

deliberate indifference toward repeated sexual abuse that was a “moving force” 

behind the injuries of P.H. and S.A.   

A different conclusion is warranted as to Lahmann and Priddy.  Lacking any 

knowledge, either real or constructive, of Shafer’s misconduct until after his arrest, 

which post-dates the abuse, Lahmann and Priddy could not have acquiesced or 

been recklessly indifferent to his abuse.  See Menotti, 409 F.3d at 1149.  There is 

no “causal connection” between any of their actions (or failures to act) and the 

abuse suffered by P.H. and S.A.  Henry A., 678 F.3d at 1003.  Lahmann and Priddy 

are entitled to qualified immunity, and the district court erred in concluding 

otherwise.1  

                                           
1  The district court correctly held that all individual defendants were entitled 

to qualified immunity as to an alternate theory of liability, i.e., that the failure to 

timely disclose the reported abuse to P.H.’s and S.A.’s families delayed their 
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  5    

AFFIRMED IN PART, REVERSED IN PART, and REMANDED. 

Each party shall bear its own costs on appeal. 

                                           

psychiatric treatment and prevented their parents from exercising their parental 

rights to seek such medical attention for their children.  As the district court noted, 

there is no authority suggesting students have “a clearly established right . . . to 

have school officials report [ ] abuse . . . in order to put them on notice of the 

potential need for psychiatric treatment.”  Likewise, “we are aware of no case with 

even loosely analogous facts that might suggest that officials investigating 

allegations of child abuse have a constitutional duty to inform the alleged victim’s 

parents.”  James v. Rowlands, 606 F.3d 646, 652 (9th Cir. 2010).  Because the 

rights underlying this theory of liability are not “clearly established,” qualified 

immunity bars any such claim.  
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

W.H., et al., 

 Plaintiff, 
 v. 

OLYMPIA SCHOOL DISTRICT, et al., 

 Defendants. 

CASE NO. C16-5273 BHS 

ORDER GRANTING PLAINTIFF’S 
MOTION TO AMEND 
COMPLAINT 

 
This matter comes before the Court on the motion for leave to amend of Plaintiffs 

W.H., both for herself and as guardian for her minor daughter P.H., J.H. individually, and 

B.M., both for herself and as guardian for her minor daughter S.A. (collectively 

“Plaintiffs”). Dkt. 65. The Court has considered the pleadings filed in support of and in 

opposition to the motion and the remainder of the file and hereby grants the motion for 

the reasons stated herein. 

I. PROCEDURAL HISTORY 

On April 8, 2016, Plaintiffs commenced this action. Dkt. 1. Plaintiff W.H. is the 

mother of minor Plaintiff P.H. Dkt. 1, ⁋⁋ 13–14. Plaintiffs J.H. and B.M. are the father 

and mother of minor Plaintiff S.A. Id. ⁋⁋ 15–17. Plaintiffs filed suit against Defendants 
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Olympia School District (“District”), Jennifer Priddy (“Priddy”), Frederick Stanley 

(“Stanley”), Barbara Greer (“Greer”), William Lahmann (“Lahmann”), and Dominic 

Cvitanich (“Cvitanich”) (collectively “Defendants”). Id. ⁋⁋ 18–23. 

On June 23, 2017, Defendants moved for summary judgment. Dkt. 27. On August 

18, 2017, the Court entered an order granting in part and denying in part Defendants’ 

motion for summary judgment. Dkt. 39. The Court granted summary judgment for 

Defendants to the extent Plaintiffs argued Defendants violated a clearly established right 

of the minor Plaintiffs by depriving them of necessary medical attention, granted 

summary judgment for Defendant Cvitanich on Plaintiff’s claims against him under 42 

U.S.C. § 1983, and denied Defendants’ motion for summary judgment as to Plaintiffs’ 

Title IX claims against the District and Plaintiffs’ § 1983 claims against the remaining 

Defendants. Dkt. 39 at 27. Defendants moved for reconsideration, and the Court denied 

the motion on October 4, 2017. Dkt. 54. Defendants appealed to the Ninth Circuit. On 

September 26, 2018, the Ninth Circuit affirmed the Court’s finding that Stanley and 

Greer are not entitled to qualified immunity due to “triable issues as to whether they 

sustained a policy, practice, or custom of deliberate indifference toward repeated sexual 

abuse that was a ‘moving force’ behind the injuries of P.H. and S.A.” Dkt. 60 at 4. The 

Circuit reversed as to Lahmann and Priddy, finding they were entitled to qualified 

immunity on the question of whether a causal connection existed between their acts or 

failure to act and the abuse. Id. at 4–5.  

On February 2, 2019, Plaintiffs filed the instant motion to amend the complaint. 

Dkt. 65. On February 22, 2019, Defendants filed a motion for leave to file over-length 
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motions and briefs, Dkt. 67, and on February 25, 2019, Defendants responded, Dkt. 68. 

On February 28, 2019, Plaintiffs re-noted their motion, Dkt. 70, and on March 15, 2019, 

Plaintiffs replied, Dkt. 71. 

II. FACTUAL BACKGROUND 

In August of 2005, the District hired Gary Shafer, a 26-year-old man, as a bus 

driver. Dkt. 34-1 at 2. Over the course of his employment, Shafer sexually harassed and 

abused between twenty-five or thirty-five (although possibly as many as seventy-five) of 

the District’s youngest bus passengers, including the minor Plaintiffs P.H. and S.A. Dkt. 

34-2 at 76; Dkt. 34-5 at Dkt. 34-5 at 49–50.1 

There were numerous warning signs that the District failed to investigate or 

respond to when Shafer was a bus driver. Parents contacted the District to complain of 

strange and inappropriate behavior by Shafer beginning in the fall of 2007. Dkt. 34-1 at 

197–99; Dkt. 34-3 at 62–64. It appears that Defendants Greer and Stanley were the 

designated authorities to address such complaints. Dkt. 34-1 at 131, 203; Dkt. 34-2 at 10–

14. Another parent made a complaint to Defendant Greer during the 2009–2010 school 

year, but the District did not investigate or follow up. Dkt. 34-2 at 7–8, 12–13; Dkt. 34-1 

at 206.  

In December of 2010 and January of 2011 reports were made to the Thurston 

County Sheriff’s Office that Shafer had molested two children on a school bus and a 

police investigation promptly ensued. Dkt. 34-3 at 76. On January 28, 2011, Shafer 

                                                 
1 The Court provides an abbreviated version of the facts of this case, which are set out in 

more detail in its Order at Dkt. 39.  
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surrendered himself to police and confessed to molesting multiple children on the 

District’s buses. Dkt. 34-3 at 94. On May 10, 2011, the detective investigating the case 

against Shafer met with District Officials including Defendants Lahmann and Priddy, to 

request Defendants’ help in identifying and contacting S.A. and P.H. Dkt. 34-6 at 11, 43–

45.  

Although the District possessed all the information necessary to identify P.H. and 

S.A. in 2011, it failed to contact P.H. or S.A. until 2012 and 2013, respectively. Dkt. 34-6 

at 45, 85. However, it was not until 2015 that Priddy contacted P.H.’s family to inform 

them that Shafer had indeed molested P.H. Id. at 614.   

III. DISCUSSION 

Plaintiffs seek to amend their complaint to conform their § 1983 claims against the 

individual defendants to reflect the claims permitted against them according to the law of 

the case and clarify the grounds under which they bring this claim, and in order to add a 

claim under the Washington Law Against Discrimination, RCW Chapter 59.60, for the 

sexual harassment and sexual abuse of minor Plaintiffs S.A. and P.H against the District. 

Dkt. 65 at 2.  

A. Rule 16 

“[W]hen a party seeks to amend a pleading after the pretrial scheduling order’s 

deadline for amending the pleadings has expired, the moving party must satisfy the ‘good 

cause’ standard of Federal Rule of Civil Procedure 16(b)(4), which provides that ‘[a] 

schedule may be modified only for good cause and with the judge’s consent,’ rather than 

the liberal standard of Federal Rule of Civil Procedure 15(a).” In re W. States Wholesale 
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Nat. Gas Antitrust Litig., 715 F.3d 716, 737 (9th Cir. 2013). This good cause standard 

“primarily considers the diligence of the party seeking the amendment.” Johnson v. 

Mammoth Recreations, Inc., 975 F.2d 604, 609 (9th Cir. 1992). “If the moving party ‘was 

not diligent, the inquiry should end.’” Neidermeyer v. Caldwell, 718 Fed. Appx. 485, 489 

(9th Cir. 2017), cert. denied, No. 17-1490, 2018 WL 2046246 (U.S. Oct. 1, 2018) 

(quoting Johnson, 975 F.2d at 609). A party which “has been aware of the facts and 

theories supporting amendment since the inception of the action” and has failed to amend 

despite opportunity to do so has not been diligent. Id. at 488–89 (quoting In re W. States, 

715 F.3d at 737 (internal quotation mark omitted)). 

First, Plaintiffs explain that they wish to edit the § 1983 claim to reflect this Court 

and the Ninth Circuit’s ruling dismissing claims against Defendants Priddy, Lahmann, 

and Cvitanich, and “clarify the § 1983 claim as correctly being maintained under the 

Fourteenth Amendment and Title IX, as opposed to the Fourteenth Amendment and 

Ninth Amendment.” Dkt. 65 at 5. The previous text of their § 1983 claim listed the ways 

in which the individual defendants had harmed the minor plaintiffs and alleged that the 

acts were “all done in violation of the Ninth and Fourteenth Amendments and 42 U.S.C. 

§ 1983.” Dkt. 1 ⁋ 63. The proposed amended text would read “all done in violation of the 

due process and equal protection afforded under the Fourteenth Amendment as well as in 

violation of Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681(a) (“Title 

IX”), brought pursuant to 42 U.S.C. § 1983.” Dkt. 65 at 4.  

Second, Plaintiffs wish to add a WLAD claim based on the Washington State 

Supreme Court’s decision in Floeting v. Group Health Cooperative, 434 P.3d 39 (Wash. 
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2019), which was decided on January 31, 2019. Dkt. 65 at 3. Plaintiffs argue that the 

Floeting decision “created for [the] first time a cause of action to hold the District liable 

under WLAD for the unforeseeable misconduct of its employees, like its employee Gary 

Shafer molesting young girls.” Dkt. 65 at 6. Plaintiffs argue that because the minor 

Plaintiffs are members of a protected class based on sex and were discriminated against 

in a place of public accommodation when they were subject to sexual abuse by Shafer, 

the District’s agent, they could be eligible for relief under Floeting. Id. Plaintiffs seek to 

add both the claim, and a paragraph of supporting factual contentions that the minor 

Plaintiffs were targeted based on gender and that their gender was a substantial factor in 

the sexual abuse they endured. Id. at 3.2  

The last deadline this Court set for amended pleadings was January 2, 2019. Dkt. 

64. Dispositive motions are due by December 9, 2019, discovery is set to be completed 

by January 6, 2020, and trial is set for May 5, 2020. Id.  

Regarding their federal civil rights claim, Plaintiffs argue that Defendants cannot 

show any prejudice from these amendments. Dkt. 65 at 5. Defendants argue that 

Plaintiffs’ previous text “did not allege any ‘1983’ claim based on due process or equal 

protection, which they easily could have done and should have done.” Dkt. 68 at 2. The 

Court observes that Defendants were already aware that Plaintiffs brought this claim 

pursuant to the Fourteenth Amendment. Dkt. 1. ⁋ 63. The proposed amended language, 

specifying that the claim is brought pursuant to both the due process clause and the equal 

                                                 
2 As the parties do not make any specific arguments about the proposed additional factual 

allegations, the Court will not analyze them separately from the WLAD claim itself.  
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protection clause, serves more to provide additional specificity to the claim than to 

expand it. Further, Defendants appear to acknowledge that they understood Plaintiffs 

claims against the individual defendants to be proceeding under Title IX, not the Ninth 

Amendment. Dkt. 68 at 1 n.1 (“[The amendment] also re-alleges the Title IX claim which 

is superfluous since the Title IX claim was pleaded in the original complaint.”). This 

understanding would have made Defendants aware at the time of filing that the treatment 

of the minor Plaintiffs based on their status as girls was at issue.   

While Defendants further argue that “[t]he new basis for a civil rights claim will 

require the district to potentially hire additional experts and conduct further discovery,” 

and could delay trial, Dkt. 68 at 3, the Court finds these arguments unavailing. 

Defendants fail to present with any specificity how a more precise articulation of claims 

under the Fourteenth Amendment in fact necessitates different discovery or substantially 

different expert knowledge. Plaintiffs’ diligence is not substantially implicated by an 

amendment providing specificity to their theory of the claim. Moreover, discovery 

remains open in this case for another eight months, closing January 6, 2020. Dkt. 64. 

Defendants do not object to Plaintiffs’ other modifications to their civil rights claim to 

reflect the law of the case. See Dkt. 68 at 3. Therefore, the Court finds good cause exists 

to amend Plaintiffs’ civil rights complaint and will consider the Fed. R. Civ. P. 15 factors 

as to this claim. 

Regarding the WLAD claim, Plaintiffs argue that justice requires amendment to 

permit this newly-available avenue for relief, and good cause exists to grant leave to 

amend because the Floeting decision came after the deadline to amend in this case. Dkt. 
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65 at 5. Defendants argue that this claim is futile because Floeting “applies only to sexual 

harassment and does not apply to criminal sexual abuse.” Dkt. 68 at 2. The Court finds 

that good cause exists to permit this promptly-raised request to amend to include a claim 

based on a new potential avenue of relief, and so will consider the Fed. R. Civ. P. 15 

factors as to this claim. The futility argument Defendants raise pertains to the Rule 15 

factors.  

B. Rule 15 

If a court finds good cause for leave to amend under Rule 16(a), the court next 

considers pursuant to Fed. R. Civ. P. 15 whether the amendment shows or would create 

“(1) bad faith, (2) undue delay, (3) prejudice to the opposing party, (4) futility of 

amendment, and (5) whether plaintiff has previously amended his complaint.” Allen v. 

City of Beverly Hills, 911 F.3d 367, 373 (9th Cir 1990). Relevant to the instant motion, an 

amendment is futile “only if no set of facts can be proved under the amendment to the 

pleadings that would constitute a valid and sufficient claim or defense.” Miller v. Rykoff-

Sexton, Inc., 845 F.2d 209, 214 (9th Cir. 1988). “The futility analysis determines whether 

the proposed amendment would survive a challenge of legal insufficiency under Federal 

Rule of Civil Procedure 12(b)(6).” JPMorgan Chase Bank, N.A. v. KB Home, 740 F. 

Supp. 2d 1192, 1197 (D. Nev. 2010) (citing Miller, 845 F.2d at 214). 

The Court finds that its analysis above of the arguments Defendants raise with 

regard to Rule 16 applies equally to the analysis under Rule 15 and does not alter its 

analysis of Plaintiffs’ civil rights claim. Therefore, the Court will grant Plaintiffs’ motion 

for leave to amend the civil rights claim.   
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Regarding Plaintiffs’ proposed WLAD claim, Defendants make no argument 

regarding bad faith, undue delay, or prejudice regarding this claim, Dkt. 68, and the 

parties do not dispute that this is Plaintiffs’ first request to amend their complaint. 

Defendants argue in great detail that this claim would be futile, on three primary bases: 

(1) Floeting does not apply to criminal sexual abuse; (2) Floeting involved sex 

discrimination not at issue in this case; and (3) Floeting applies only to places of public 

accommodation which a school bus is not. Dkt. 68 at 4–17. 

First, Defendants argue that the employer in Floeting was found vicariously liable, 

and an employer “generally can defeat a claim of vicarious liability by showing that the 

employee’s conduct was (1) intentional or criminal and (2) outside the scope of 

employment.” Dkt. 68 at 5. However, Floeting imposed direct liability on a health care 

provider for the discriminatory conduct of its employee who sexually harassed a patient, 

without intercession of the doctrines of vicarious liability or respondeat superior. 

Floeting, 434 P.3d at 42–43. The Washington Supreme Court stated that it specifically 

considered the employer’s argument that it should not be liable for the unforeseeable acts 

of an employee and concluded that “RCW 49.60.215 is not a negligence statute where 

foreseeability matters; it imposes direct liability for discriminatory acts, regardless of the 

culpability of the actor.” Id. at 43. The text of the decision substantially calls into 

question Defendants’ contention.  

Second, Defendants argue that Floeting involved sexual harassment based on 

gender, but here “the record is devoid of any evidence” that the bus driver’s sexual abuse 

of the minor plaintiffs was based on gender. Dkt. 68 at 9. However, as mentioned, 
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discovery is ongoing for another eight months, and the Court does not find on this issue 

that Defendant has shown “no set of facts can be proved under the amendment to the 

pleadings that would constitute a valid and sufficient claim or defense.” Miller, 845 F.2d 

at 214. 

Third, Defendants argue that Floeting was based on the medical facility’s status as 

a place of public accommodation and would not apply to this case because public schools 

are not places of public accommodation. Dkt. 68 at 12–17. The WLAD defines a place of 

public accommodation as including “any public library or education institution, or 

schools of special instruction, or nursery schools, or day care centers or children’s 

camps,” RCW 49.60.040(2), appearing to directly contradict Defendants’ argument. 

Defendants argue without authority that the definition “is clearly meant to include places 

where the public is invited and free to frequent without any special permission or 

authority,” but later admit that “[n]o Washington cases have carefully analyzed this 

issue.” Dkt. 68 at 12, 17. This issue appears at the absolute minimum to be sufficiently 

undecided such that it would not preclude a claim.  

Considering all of Defendants’ arguments on this issue, the Court concludes that 

Defendants have failed to show a claim under the WLAD would be futile, and all of the 

other Rule 15 factors weigh in favor of permitting amendment. The Court finds 

certification to the Washington Supreme Court, which Defendants also suggest, to be 

unnecessary at this stage of the ligation, but may be a matter for additional motion 

practice once the record is fully developed. Thus, the Court will grant Plaintiffs leave to 

amend.  
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 BENJAMIN H. SETTLE 
 United States District Judge 

IV. ORDER 

Therefore, it is hereby ORDERED that Plaintiffs’ motion to amend, Dkt. 65, is 

GRANTED.  

Dated this 17th day of April, 2019. 

A   
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 
AT TACOMA 

 
W.H., as guardian for her minor daughter, 
P.H.; W.H., individually; J.H., individually; 
B.M., as guardian for her minor daughter, 
S.A.; and B.M., individually, 
 

NO. 3:16-cv-5273 

 
FIRST AMENDED COMPLAINT FOR 
DAMAGES 
 
Demand for Jury Trial 
 

Plaintiffs,  
 

vs. 
 
OLYMPIA SCHOOL DISTRICT, a public 
corporation; FREDERICK DAVID 
STANLEY, individually; BARBARA 
GREER, individually,  
 

Defendants. 
 

 

COMES NOW Plaintiffs, by and through their attorneys Darrell L. Cochran and Kevin 

M. Hastings, and the law firm of Pfau Cochran Vertetis Amala PLLC, to bring a cause of action 

against the defendants, and allege the following: 
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I. INTRODUCTION 

1. In August of 2005, the Olympia School District (the “District”) hired a man 

named Gary Shafer to be a new bus driver.  He was 26 years old, unmarried, no children, and 

no experience in bus driving, but he proclaimed his “love of children” as a sound basis for his 

employment.  The District Transportation Director at the time, Fred Stanley, conducted an 

interview of less than thirty minutes, made no reference checks, made no checks with past 

employers, made no initial criminal checks but hired him nonetheless.   

2. The position of bus driver in the District calls for a bus driver to spend hours 

alone with the school children, including many children who are a young as four and in their 

formative years of communicating thoughts and events.  Shafer is now in prison for molesting 

school girls who were the youngest and most vulnerable at the District.  Shafer has admitted to 

sexually molesting at least 30 District children and will neither “admit nor deny” his victim 

count could be 75 children or more. 

3. Between 2005 and 2011, the District knowingly allowed its employee Gary 

Shafer to climb aboard hundreds of midday bus routes for pre-kindergarten, kindergarten, ad 

special needs children in the district, and then “ride along” with girl passengers. As another 

district driver drove the school bus, Shafer was allowed to ride along on buses that transported 

the Districts most vulnerable students. The District has repeatedly confirmed that it never had 

a reason to distrust a bus driver’s motivation for devoting unusual attention to small girls on 

buses and did not care why Shafer wanted to ride along with the girls on those buses. 

4. The District had no legitimate purpose for allowing Shafer to ride along and sit 

with these vulnerable girls: They did not pay Shafer to carry out work assignments on the buses, 

they did not assign any tasks for which he could legitimately volunteered, they did not track the 
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times, dates or buses in which he rode along, nor did they ever question Shafer or the drivers 

about what Shafer had been doing on the buses with these young girls. Shafer was an unmarried, 

twenty-six year old man without children of his own who started spending all of his free time 

riding along on school buses without pay so he could interact with four and five year old girls, 

including special needs students with learning or speech delays. 

5. The District and its administrators were deliberately indifferent in their disregard 

for what Shafer was doing with the girls on the buses. The District knowingly allowed Shafer 

unfettered access to identify helpless girls, then to groom and sexually molest kindergarten, 

pre-kindergarten, and special needs children while they were riding to and from school on the 

midday bus. A number of bus drivers in the District knew Shafer was sitting with the young 

girls, giggling with the girls, tickling the girls, and violating long standing industry and common 

sense codes of conduct for bus drivers and small girls on buses.  

6. The District and its administrators decided against putting in place policies and 

procedures to ensure that only those assigned to drive the bus were on the bus, which directly 

caused an unreasonable danger of Shafer. Compounding the matter, the former Transportation 

Director Fred Stanley and Former Transportation Training Coordinator Barbara Greer 

knowingly allowed Shafer to ride along on whatever bus he wanted, regardless of whether he 

had an educational purpose to be there. Stanley and Greer ignored challenges to whether Shafer 

should be riding along on the buses and also ignored concerns that Shafer had begun changing 

his own bus routes at an alarming pace, alarming for the potential Shafer was changing routes 

because of confrontation with students he had been grooming and molesting on his own 

assigned routes.  

Case 3:16-cv-05273-BHS   Document 75   Filed 04/17/19   Page 3 of 35

ER 102

~,.PFAU COCHRAN 
(e~ivERTETIS AMALA 



 

FIRST AMENDED COMPLAINT FOR DAMAGES 

 

Page 4 of 35 

 

 

 

 

 

A Professional Limited Liability Company

4

911 Pacific Avenue, Suite 200
Tacoma,WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-065

  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

7. The District’s acts and omissions demonstrate a deliberate indifference to the 

rights of the children riding on those school buses. At the time of Shafer’s employ, the District 

knew based on longstanding literature that child molestation was a major threat to students. By 

March 17, 2010, the District was even given a presentation by its risk management company, 

Canfield, showing that bus drivers constituted 12 percent of the total number of sexual 

assaulters within the school context – a shocking number given the relatively small number of 

bus drivers compared to teachers and administrators. 

8. The District and its administrators ignored the literature and statistics that 

children, particularly on buses, were at risk of being sexually abused. The District and its 

administrators also ignored glaring red flags that Shafer was harming children, including, notice 

from a concerned parent that a bus being driven by Shafer was over 30 minutes late and his 

daughter came home refusing to ride the bus; notice from drivers that Shafer would pullover 

his bus for no reason during the middle of routes; notice that he would sit on buses with children 

in his lap; notice that he was constantly changing bus routes; and notice that he was watching 

pornography in the breakroom. The District’s misconduct as alleged in this complaint was done 

in deliberate indifference to the safety and well-being of children. 

9. In December 2010, a kindergarten girl disclosed to her mother that “Gary,” the 

man who rode along with her regular driver, Mario Paz, sexually assaulted her. A police 

investigation confirmed that Gary was Olympia School District bus driver, Gary Shafer. The 

police investigation lead to another victim and by January 19, 2011, Shafer had both confessed 

to sexually assaulting young girls on buses and resigned from the District. Shafer was arrested 

on two counts of child molestation on January 27, 2011. Gary Shafer decided that he wanted to 

seek a special first time offender sentence and submitted to a psychological evaluation in March 
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2011. After failing multiple polygraph examinations, Shafer admitted during the course of his 

psychosexual evaluation that he had sexually molested dozens of young girls in the Olympia 

School District while either riding along on or driving their buses. Shafer gave some 

descriptions of girls and even some distinctive names.  

10. Thurston County Sheriff’s Detective Cheryl Stines met with Olympia School 

District administrators, including Superintendent William Lahmann and Assistant 

Superintendent Jennifer Priddy to advise the District about the confessions by Shafer and to 

provide specific information from the polygraph admissions. Detective Stines had already made 

specific and separate arrangements to interview a young kindergarten girl from Garfield 

Elementary School and Superintendent Lahmann and Assistant Superintendent Priddy asked to 

speak with Detective Stines as a result.  

11. Despite receiving information about the high number of young and vulnerable 

school district girls molested by Shafer, Superintendent Lahmann and Assistant Superintendent 

Priddy chose to do nothing to identify victims of Shafer’s abuse, nothing to search the 

descriptors and unique names of district victims confessed by Shafer, nothing to provide 

assistance to the sexually assaulted girls in their custody and control.  

12. The District and its administrators created by its deliberate indifference to the 

safety and wellbeing of children, caused scores of children to suffer sexual abuse at the hands 

of Gary Shafer. This complaint seeks redress for one of those victims, D.H., and her parents 

K.H and G.H. 

II. PARTIES 

13. Plaintiff P.H. Plaintiff P.H. is a minor sexual abuse victim. At all relevant times, 

P.H. was a resident of Thurston County, Washington. 

Case 3:16-cv-05273-BHS   Document 75   Filed 04/17/19   Page 5 of 35

ER 104

~,.PFAU COCHRAN 
(e~ivERTETIS AMALA 



 

FIRST AMENDED COMPLAINT FOR DAMAGES 

 

Page 6 of 35 

 

 

 

 

 

A Professional Limited Liability Company

4

911 Pacific Avenue, Suite 200
Tacoma,WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-065

  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

14. Plaintiff W.H. W.H. is the legal guardian and mother of Plaintiff P.H. At all 

relevant times, W.H. was a resident of Thurston County, Washington. 

15. Plaintiff J.H. J.H. is the legal guardian and father of Plaintiff P.H. At all relevant 

times, J.H. was a resident of Thurston County, Washington. 

16. Plaintiff S.A. Plaintiff S.A. is a minor sexual abuse victim. At all relevant times, 

S.A. was a resident of Thurston County, Washington. 

17. Plaintiff B.M. B.M. is the legal guardian and mother of Plaintiff S.A. At all 

relevant times, B.M. was a resident of Thurston County, Washington. 

18. Defendant Olympia School District. Defendant Olympia School District (the 

“District”) is a public corporation organized under the laws of the State of Washington and is 

authorized to be sued in such corporate capacity for its acts and those of its agents and 

employees. The District has its primary place of business in Thurston County, Washington, and 

is subject to the provisions of Title 28A of the Revised Code of Washington. At all times 

material, the District operated, and otherwise exercised control over, the public schools within 

the District, for the benefit of the school-aged children residing in Olympia School District. The 

District is responsible for all conduct of its agents and employees with respect to the attendance 

of P.H. and A.S. at school in the District and as a bus passenger. At all relevant times, the 

District had supervision and control of P.H. and A.S. in loco parentis. 

19. Frederick David Stanley. Defendant Fred Stanley was the District’s former 

Transportation Director during all relevant times and is sued here in his individual and official 

capacity. Defendant Stanley is being sued in his individual capacity for his actions under color 

of state law. 
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20. Barbara Greer. Barbara Greer was the District’s former Training Director during 

all related times, a responsibility that included dispatching for special needs transportation 

routes. Defendant Greer is being sued in her individual capacity for her actions under color of 

state law. 

III. JURISDICTION AND VENUE 

21. Jurisdiction. Subject matter jurisdiction is predicated on federal question 

jurisdiction (28 U.S.C. §1331 and § 1343) due to claims under 42 U.S.C. §1983, and 

supplemental jurisdiction under 28 USC §1367. 

22. Venue. Venue is proper in this district under 28 U.S.C. § 1391(b), since all 

defendants reside or resided in this district and the events giving rise to the claims occurred in 

this district, in Thurston County. 

IV. FACTS 

23. Facts; Hiring of Shafer and Deliberate Indifference to Child Safety. In August-

September 2005, the District, through its agents Stanley and Greer, conducted a 30 minute 

interview of Shafer and hired him later that day without checking references or past employers. 

Shafer’s past employers included a security company, where he was caught with pornography 

on his work computer, and the United States Marine Corps, where he was dishonorably 

discharged for lying. During his interview, he said that he would make a good bus driver 

because he “love[s] [] children” and because he “like[s] being around kids.” His goal was to 

“get to know the kids.” When asked whether he was prepared to accept the responsibility for 

the lives of the students on the bus, he said, “yes, kind of scary.” The District and its agents, 

including Defendants Stanley and Greer, then allowed Shafer to drive school buses alone on 
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several occasions before his background check was cleared, done with deliberate indifference 

to the safety and welfare of children and done in direct violation of Washington law. 

24. Facts; Danger Creation and the Deliberate Indifference of Transportation 

Director Fred Stanley. Beginning right away, Shafer asked former Transportation Director Fred 

Stanley whether he could volunteer to ride along with other drivers on their midday 

kindergarten, pre-kindergarten, and special needs routes because he liked being around the kids 

so much, especially the District’s most vulnerable. Stanley gave Shafer permission to ride 

along, and then by permission and acquiescing, gave Shafer complete authorization for his ride 

alongs, later claiming that he never had reason to distrust Shafer’s motivations for wanting to 

ride along with the vulnerable children.  Under Stanley’s blanket permission, Shafer was able 

to ride along on hundreds of school buses whenever and wherever he wanted. Stanley never 

assigned Shafer to these rides, never checked on what he was doing on these rides, never kept 

track of how often or with whom he was riding, and never spoke to any driver about what Shafer 

was doing during these ride alongs. Furthermore, Shafer was never paid for his hundreds of ride 

alongs or for helping to manage the kindergarten, pre-kindergarten, and special needs 

passengers; instead, the Stanley allowed Shafer to do it because he was deliberately indifferent 

to the danger he created in doing. 

25. Facts; Danger Creation and the Deliberate Indifference of Transportation 

Director Fred Stanley and the District.   Former Transportation Director Fred Stanley admitted 

that Shafter was not supposed to be on buses without specific authorization from him and an 

educational purpose, and yet he did not institute any controls, create any policies, or enforce 

any existing rule to ensure that Shafer was not riding along on kindergarten, pre-kindergarten, 
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and special needs routes without authority and an educational purpose. As he has previously 

testified: 

Q Right. Did you express clearly, to all of the drivers in the Olympia School 

District transportation department, that they should not allow a grown 

man, whether he was an employee or not, get on the bus without express 

authorization and an educational purpose for being on the bus? 

A I would say maybe no, because it was happening. 

Q And in that way, your training, policies, and practices, failed to control 

Gary Shafer, right? 

A Yeah. In looking back on it, probably, yes. 

Q At the time you should have been looking at that, right? 

A Well, I had no reason to be looking at it. 

*  *  * 

Q Did you create a policy, after Gary Shafer started riding around on buses, 

to let drivers know that he had to have authorization and an educational 

purpose to be on their buses in the midday? 

*  *  * 

A  No. 

26. Facts; Danger Creation and the Deliberate Indifference of Transportation 

Director Fred Stanley and the District. In addition to never creating a policy, Fred Stanley did 

not do anything to see what Gary Shafer was doing on the dozens of buses he was riding around 

on. As he testified: 

Q With respect to the ride-alongs that he was doing in each and every year, 

2005-2006 and every year leading up to his suspension in January of 

2011, what did you do to check in to see what Gary Shafer was doing all 

those times that he was riding along on these midday kindergarten, pre-

K, and special needs buses? 

A Nothing. 

*  *  * 

Q For example, did you ask them whether he was sitting with kindergarten 

girls on the bus? 

A No. 
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Q Did you ask him whether he was sitting in the front right passenger’s seat 

by himself? 

A No. 

Q Did you ask them if he was tickling them on the seats? 

A No. 

Q Did you ask if he was sharing jokes on his phones with the kindergarten 

girls? 

A No. 

Q Did you ask him if he was really serving in a purpose in being on the bus 

other than just to be there? 

A No. 

*  *  * 

Q Because, ultimately, you didn’t care about the reason he was on the bus, 

right? 

A No. 

27. Facts; Deliberate Indifference of Transportation Director Fred Stanley.  Stanley 

has repeatedly testified that he had “no reason to be looking” at what Shafer was doing because 

he “trusted” all of his drivers for having passed a background check. Stanley deliberately 

ignored the potential danger presented by his driver’s conduct even though he knew that drivers 

had historically engaged in inappropriate behavior, including sexual harassment and physical 

abuse. Stanley’s practice in knowingly allowing Shafer to ride along on school buses for no 

reason and without an educational purpose was done in complete disregard for the known and 

obvious consequence that Shafer would abuse children. 

28. Facts; Shafer’s Grooming Tactics to Identify Children Victims and the District’s 

Danger Creation and Deliberate Indifference. In an effort to coordinate his access to young 

girls, Shafer used several tactics. He would use the ride alongs to identify his targets among the 

kindergarten, pre-route or keep riding along with his victims on buses being driven by other 

drivers who would allow him as an unauthorized guest. Shafer frequently and often abruptly 
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changed his driving assignments, either looking for victims or escaping potential problems he 

created by molesting children on his buses. In total, he switched routes a record 18 times over 

five-and-one-half years, including one abrupt change asking for a route change and then 

announcing he was leaving for a trucking job.  Compared to other divers, who would change 

routes at most a few times over decades, Shafer’s pattern of changing routes was an obvious red 

flag.  Shafer would sexually abuse girls, including P.H. and S.A., while riding along with another 

driver without an official purpose, or he would sexually abuse them by pulling the bus over or 

arriving at stops early so that he would have down time with the girls. He took full advantage of 

Defendant Stanley’s “open door” ride along policy that directly created the danger of allowing 

him to access the young girls on other drivers’ kindergarten, pre-kindergarten, and special needs 

routes. 

29. Facts; Notice, Red Flags, and the District’s Danger Creation and Deliberate 

Indifference. Shafer had been driving his assigned route when, in November 2006, he suddenly 

put in for a route change and then announced that he would be leaving for a higher-paying job 

as a long-haul trucker. He told many bus drivers that he was having financial problems and 

needed more money. The reality was that he abruptly changed from a special needs bus route 

because over concerns over getting caught for sexual abuse. Even though he successfully 

completed the trucking program at the top of his class, Shafer left the trucking work 

immediately and returned to the bus barn to work part-time for the District. In Shafer’s own 

words, “I was going to be doing long haul truck driving starting last winter but I decided not to 

for various reasons even though it would have been a lot of money.” 

30. Facts; Notice, Red Flags, and the District’s Danger Creation and Deliberate 

Indifference. When confronted by a fellow bus driver about why he left his long haul trucking 
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job despite his money woes, Shafer told his co-workers that he returned as a part-time school 

bus driver because he missed contact with children. From this incident and others, Shafer’s 

fellow bus drivers found him very strange and unusually interested in children. He was being 

described as “odd” by at least one school counselor and was reportedly observed viewing child 

pornography on a bus barn computer by a fellow driver. Shafer has also admitted and has been 

seen by other bus drivers pulling his bus over to the side of the road or in parking lots for no 

apparent reason. At least one driver raised concerns with the administrative office about Shafer 

being parked for no apparent reason during a route. Even Fred Stanley himself has admitted 

that he confronted Shafer about pulling over his buses for no reason. 

31. Facts; Notice, Red Flags, and the District’s Danger Creation and Deliberate 

Indifference. In 2008, it is understood that a kindergarten boy went home one day after school 

and told his mother that the school bus driver was making farting noises, tickling he and another 

student, and otherwise horsing around with them while on the bus.  The boy told his mother 

that the driver pulled over the school bus to engage in these activities and that they were the 

last two on the bus.  The mother was concerned about the bus driver’s behavior and conduct.  

A short while later, the boy said that the same bus driver again pulled stopped the bus and was 

horsing around with he and another kindergarten aged boy.  At this point, it is understood that 

the concerned mother called the District Transportation Department and told them about the 

bus driver’s inappropriate behavior while driving her son to and from school.  The bus driver 

was Gay Shafer.  The District and its agents did nothing. 

32. Facts; Notice, Red Flags, and the District’s Danger Creation and Deliberate 

Indifference. In the fall of 2009, McLane Elementary School bus driver Karen Nelson became 

ill and the District used sub drivers to cover the route. Shafer began targeting kindergarten girls 
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for abuse on the route by riding along with various sub drivers. He also drove the bus as a 

substitute bus driver. On one occasion that he was driving, Shafer dropped off a young girl who 

as so shaken by the experience that she told her dad, Kevin Gearheart, that she never wanted to 

ride the bus again. 

33. Facts; Notice, Red Flags, and the District’s Danger Creation and Deliberate 

Indifference. Mr. Gearheart called the District Transportation Department about concerns that 

a male substitute driver was dropping his kindergarten daughter off alone, a half-hour late, and 

so traumatized that she refused to ride the bus any longer. Despite the father’s deep concerns 

and repeated calls, the District downplayed any potential for wrongdoing and performed no 

investigation; it simply reiterated that all bus drivers receive background checks, and therefore, 

there was no need to do anything further. Tragically, after Shafer’s molestation surfaced in 

2011, Mr. Gearheart immediately recognized Shafer’s face as the driver who had left his 

daughter traumatized from the bus. He confronted the District about Shafer’s presence on the 

bus, but the District lied and said that Shafer never drove that bus. 

34. Facts; Red Flags and the District’s Danger Creation and Deliberate Indifference. 

District employees discussed these “red flags” but nothing was done to monitor or investigate 

Shafer. By ignoring evidence that Shafer was acting inappropriately, including actual reports 

that Shafer was inappropriately touching and otherwise engaging in peer-to-peer activities with 

children on the school bus, commonly known as sexual grooming, as well as ignoring evidence 

of Shafer’s obsessive fixation on routes for kindergarten, pre-kindergarten, and special needs 

children, the District acted with deliberate indifference toward the safety of children in its 

custody and control, including Plaintiffs P.H. and S.A., and interfered with their education. 
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35. Facts; Sexual Abuse of N.L. In late December 2010, the Thurston County 

Sheriff’s Department received a report that Olympia School District bus driver Gary D. Shafer 

sexually assaulted a kindergarten girl named N.L. on a bus driven by fellow bus driver Mario 

Paz. Shafer was riding along with Paz to “learn the route” and had the kindergarten girl in his 

lap while seated behind the driver. Shafer sexually abused N.L. while she was in his lap, and 

N.L. disclosed the abuse to her mother, who in turn contacted the District. 

36. Facts; Shafer’s Admitted to Molesting Scores of Children at the District. In or 

around March 21, 2011, Shafer was hoping to obtain a reduced criminal sentence through 

Washington’s Sex Offender Special Sentencing Alternative (“SOSSA”). As required by 

SOSSA, Shafer had to submit to a psychosexual evaluation, where he needed to admit to his 

past sexual deviancies and then take a polygraph. During this evaluation, he admitted to 

sexually abusing literally dozens of little girls while they were riding to and from school on the 

bus; Shafer identified some of his minor victims by their full name, some by a physical 

description, and some by their first name; Shafer admitted to targeting kindergarten, pre-

kindergarten, and special needs bus routes since the start of his employment with the District; 

Shafer admitted to regularly spending unpaid free time riding along on others’ buses to groom 

and assault children and no one from the District ever confronted him or prevented him from 

accessing children in this fashion; Shafer admitted to pulling his own buses to the side of the 

road to molest young girls on his bus; Shafer admitted to detaining young girls in his bus after 

arriving to destinations early; Shafer admitted to accessing pornography on the District bus 

barn’s computers on a regular basis without the District ever tracking, logging, or confronting 

him about it; Shafer admitted to masturbating in the bus barn and on the busses; and finally, 
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Shafer admitted to photographing, videotaping, and sexually assaulting up to 30 young District 

students while working in his capacity as an Olympia School District bus driver. 

37. Facts; Shafer Admitted to Abusing P.H. and S.A. During His Psychosexual 

Examination. Shafer also admitted to his psychosexual evaluator, Sue Batson, that he sexually 

molested a girl with the first name of [P.]. Shafer also admitted that he sexually molested a girl 

with the first name of [S.] when he was 27 years old. He further identified [S.] as a girl who 

was 5-6 years old. 

38. Facts; Jennifer Priddy Has Had the Batson Psychosexual Report Since 2011. The 

District’s Assistant Superintendent of Fiscal Operations, Jennifer Priddy, who is named 

individually as a defendant in this lawsuit, is also a board member at large for the District’s 

insurance risk pool, known as SIAW. Since the beginning of the discovery of Shafer’s abuse, 

Priddy has been intimately involved with the civil litigation arising out of the District’s failure 

to protect its students from Shafer’s abuse. She has regularly communicated with the District’s 

attorneys over the past several years with regard to the civil litigation, even attending the first 

trial in this sex abuse civil litigation series known as Gutierrez v. Olympia Sch. Dist., a case 

that was filed in Thurston County on behalf of N.L. 

39. Facts; Defendants Acted With Deliberate Indifference to the Rights of P.H. and 

S.A. and Made No Effort Notify Their Parents of the Abuse. As early as March 21, 2011, 

Plaintiffs P.H. and S.A. were identified by their first names as being victims of Shafer’s abuse 

in his psychosexual report. Not only are their first names sufficiently unique so as to rule out 

many other students, the same March 21 report provided other critical facts—such as ages and 

other dates—that was enough for Priddy and others, including Lahmann and Cvitanich, to 

identify P.H. and S.A. Despite having access to the information sufficient to identify P.H. and 
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S.A. as victims of Shafer’s molestation, Priddy and the District, including Lahmann and 

Cvitanich, failed to timely and adequately disclose the information to their parents, W.H. and 

B.M., respectively, done in deliberate indifference to their rights. Defendants’ clear motive was 

to shield SIAW from additional sexual abuse insurance claims; in doing so, Priddy, Lahmann, 

and Cvitanich knowingly took steps to obstruct, obscure, delay, and even withhold information 

from the parents of known sexual abuse victims, including the Plaintiffs here.  Not only was 

this failure to report done in violation of the U.S. Constitution and Washington law, the result 

was also to unreasonably interfere with Plaintiff P.H. and S.A.’s educational opportunities, as 

these children were forced to continue suffering from the effects of childhood sexual abuse, 

without treatment, while trying to attend a school where the administrators did nothing to help 

them to avoid financial exposure. 

40. Facts; Priddy Admitted to Making No Effort to Identify Sex Abuse Victims that 

Shafer Identified In March 2011. On April 17, 2012, Priddy gave sworn deposition testimony 

where she admitted to making no effort to identify other Shafer victims for up to at least a year 

after he identified them in the psychosexual report: 

Q [W]as there a point at which the district decided it would reach out to 

parents and let them know about the danger that Shafer presented? 

A We did not send a blanket e-mail or letter to parents, so I think in the way 

that you’re phrasing your question, I would say no. 

Q How about in a more directed fashion? Was there any parent that the 

district notified about the danger Shafer presented to their child? 

A No. The investigation was still ongoing. 

Q I’m talking about afterwards. 

A Is the investigation complete? I – 

Q He’s in the can for 15 years, so I’d like to think most people consider it 

closed. 
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A [. . . ] We viewed it as the sheriff’s responsibility, and the sheriff – we 

are going to assist the sheriff in any way we could. 

Q My question, though, is: Did the District take any steps to notify 

parents about the danger that Shafer presented to their child? 

A Okay. So we don’t know which parents we would contact. We have 

not received a list of potential – you know, we do not have a – kind of a 

list from the sheriff’s office of who we would contact. 

Q What about children that would be on Shafer’s bus alone? Have you 

notified parents that have children that were in that situation? 

A No. I don’t think we know what parents to notify that were in buses alone 

with Shafer on occasion? 

Q What steps has the district taken to identify those parents who had kids 

that were in buses alone with Shafer on occasion? 

A We have not notified any parents that we – we have not notified any 

parents. 

Q My question is a little different. 

A Okay. 

Q What steps did the district take to identify parents who had children that 

might have been alone with Gary Shafer on the bus? 

A I don’t believe that we have identified children that might have been 

alone on a bus with Gary Shafter. 

Q I’m trying to understand what steps the district has taken to try to 

identify those parents whose children may have been alone on the bus 

with Shafer. 

*  *  * 

A I don’t think that we have been asked to identify, and so we have not, 

and I don’t know how we would. 

Q [. . . ] My question is: What steps has the district taken to identify 

parents whose children might have been alone with Gary Shafer on the 

bus. 

*  *  * 

A I think I’ve answered the question. We have not identified parents and 

children who might have been alone with Gary Shafer. We do not know 

how we would identify that. 

Q I just gave a good example of how to do that, which is to look at the 

routes. Has the district looked at the routes to try to understand whether 

Shafer had isolated particular vulnerable children? 
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*  *  * 

A We have answered questions about what routes he has driven. We have 

not, to my knowledge, looked at routes and the timing of the route to 

understand if a child could have been alone. There are so many factors 

that would – that would make the information impossible to obtain. 

Q Is the insurance deductible part of what would be a factor prohibiting 

you from being able to do that? 

*  *  * 

A An insurance deductible does not enter into this at all. 

Q So then let’s explore the other reasons why the district hasn’t gone 

about trying to identify students who might have been isolated by Gary 

Shafer. [. . . ] Has the district taken steps to analyze the bus routes that 

Gary Shafer was selecting, to figure out what students may have been on 

those buses and were exposed to Shafer and the dangers that he 

presented? 

*  *  * 

A We do not – on bus routes, my understanding is, we do not have a full 

listing of every child that is assigned to the route. 

*  *  * 

Q The questions, though, that I’m asking right now, are directed at the 

district, which has the responsibility to protect children who attend 

schools in the district and who were exposed to Gary Shafer. And my 

question to you is: Hast the district analyzed Gary Shafer’s bus routes to 

figure out who might have been isolated by Gary Shafer? 

A My understanding is that the bus route information is not complete, 

and, therefore, you could not identify who might have been isolated. 

41. Facts; Defendants Ignored Shafer’s Admissions and Made No Effort to Contact 

the Parents of P.H. and S.A. Even Though They Were Clearly Identified as Early as March 

2011. Contrary to this sworn testimony, Priddy and her chain of command, including Lahmann 

and Cvitanich, knew which children were on its school buses. They also knew from Gary 

Shafer’s admissions during his psychosexual examination that he identified P.H. and S.A. by 

first name as well as by other circumstantial evidence, including their age. In a complete 

disregard for the wellbeing of P.H. and S.A., Defendants refused to disclose and otherwise 
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withheld critical information to their parents. As both a SIAW board of director and the 

District’s liaison for the Gary Shafer sexual abuse litigation, Priddy had a known conflict of 

interest and a motive to shield SIAW from further claims arising out of Shafer’s sexual abuse. 

42. Facts; Priddy was Referred to Law Enforcement for Her Failure to Report 

Known Sexual Abuse. During the summer of 2013, Priddy was referred to the Office of 

Superintendent of Public Instruction (“OSPI”) and to the Thurston County law enforcement for 

her failure to report the known sexual abuse of P.H. and S.A. as required by Washington law. 

In response to this referral—over two years after the psychosexual report—Priddy finally 

provided law enforcement with the names of other Shafer abuse victims, including P.H. and 

S.A. This was the first time Priddy ever took any affirmative steps to make the referrals of 

sexual abuse to law enforcement for these two minor Plaintiffs.  A few months later, On October 

2, 2013, Priddy again gave deposition testimony, where she testified: 

Q Are you aware of any efforts by the district to identify girls who may 

have been harmed by Gary Shafer outside of the three for whom there 

have been convictions? 

A Yes, I do. 

Q Tell us about that. 

A So early on in the case, Sergeant Stine [sic] was – asked us about how to 

identify, I think, two or three girls, and we helped her identify those girls, 

and she was investigating the case and the possibility of them having 

been harmed. And then recently we have been working with another 

detective to identify two more girls. 

Q [S.A.] and [P.H.], no doubt; right? 

A Yes. 

Q And who is the detective you were working with? 

A Detective Ivanovich. 

Q And have you identified [S.A.]? 

*  *  * 
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A [S.A] went to Madison Elementary School, L.P. Brown Elementary 

School, and Garfield Elementary School. 

*  *  * 

 And so I called him to let [Detective Ivanovich] know that there were 

possible additional victims that hadn’t been identified. And so I gave him 

Gary Shafer’s July deposition and then began searching our student 

records. 

Q Did you know, from our deposition back last April, these are the same 

girls that I was talking with you about then? Why didn’t you take some 

steps prior to this summer to reach out and identify girls and notify the 

two girls, [P.H.] and [S.A.]. 

A Well, this information [Shafer’s deposition] was more specific on these 

two girls, [P.H.] and [S.A.]. 

Q Is the same information Gary Shafer provided in the Batson 

[psychosexual] report – which you and the district had access to last year; 

right? 

A Which – yes. Well, I don’t know if it’s same or not. All I know is that in 

this deposition I had enough to go on, rather than just names, and I don’t 

know if it was the same in Sue Baston’s [sic] report or not. 

Q It is [S.A.] and [P.H.]. So what information more from Gary Shafer’s 

information did you get that prompted you to finally call the police? 

*  *  * 

A Well, Sue – is it Baston or – 

Q Batson. 

A Batson. Sergeant Stine was working with that report, and at the time we 

were working with Sergeant Stine, so in this report, in this deposition, I 

started working with Ivanovich. And so I wasn’t kind of – Sergeant Stine 

had completed her work, and we had responded to whatever questions 

that she gave us to help. When I sent this deposition to Detective 

Ivanovich then he and I talked about some clues to use to search for 

[S.A.] and [P.H.]. 

Q And what were the clues that were different from what you had with Sue 

Batson’s report? 

A Well, as I said, when Sue Batson’s report was fresh and Sergeant Stine 

was working with it, I was working at the request of Sergeant Stines, and 

so I don’t – I didn’t – I don’t have Sue Batson’s report kind of committed 

to memory. I can’t do a comparison of the details. All I know is that, 

when I had the [Shafer] deposition in July, I went to Detective Ivanovich. 
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Q When I asked you basically the same questions in April of 2012, it was 

almost a year after Sergeant Stines had concluded her work and her 

investigation to Gary Shafer. 

A Mm-hm. 

Q And so I provided you with [S.A.] and [P.H.]’s name then and asked the 

question, “Aren’t you concerned about the welfare of these children?” 

So tell me what happened between April of 2012 and this summer [of 

2013] when you finally picked up the phone to talk to Detective 

Ivanovich in terms of efforts by you and/or the district to reach out to the 

girls who’d been molested by Gary Shafer or may have been molested 

by Gary Shafer. So in other words, between April of 2012, when I was 

asking you these questions – 

A Right. 

Q — under oath and this summer, when you finally reached out to 

Detective Ivanovich, what efforts had anyone made by the District to 

identify [S.A.], [P.H.], or any of the other girls who either were or may 

have been molested by Gary Shafer? 

A In—I believe in 2011 and 2012, we were working with Sergeant Stine, 

and Sergeant Stine was directing us who to look for and what to look for 

and what information she had. 

Q I’m talking about April of 2012, which is a year after Sergeant Stines 

was done. 

A Okay. I – [. . .] I think that – I can’t remember what you asked me in 

2012. I am unclear some of those timelines, so I’ll answer what I’ve done 

now, and that is, give Detective Ivanovich the deposition and comb 

through that deposition with Detective Ivanovich to identify what clues 

there were for us to work on. I cannot remember the time frame, but I 

can tell you we were working at Sergeant Stines’ direction in the past. 

Q Right. And when I deposed you last April, I pointed out that Sergeant 

Stines had been done with her investigation for a year. And so I’m really 

curious about whether you and the district did anything between April of 

2012 and, say, June of 2013 to locate and assist girls who may have been 

molested by Shafer. 

A I can’t recall the time frames, so not going to be able to answer further. 

Q And the truth is that you only called Detective Ivanovich because I put 

the district between a rock and a hard place by sending the letter 

identifying the information and pointing out that the school district had 

done nothing to help find these people; right? 

A I disagree. 

*  *  * 
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A I disagree. 

Q Well, that information were you able to give Detective Ivanovich that 

helped either identify or initiate the investigation into the abuse of 

[S.A.]? 

A We were able to give him [S.A.’s] name. 

*  *  * 

Q Have you spoken with [S.A.’s] parents? 

A No. 

Q Has anyone from the district contacted [S.A.’s] parents? 

A No. 

43. Facts; Danger Creation and the Deliberate Indifference Toward the Children on 

School Buses. Despite clear evidence of Shafer’s widespread sexual abuse on school buses, the 

District has continuously denied any responsibility, asserting that it had no reason to distrust 

any of its bus drivers. The District’s former Transportation Director, Fred Stanley, recently 

claimed that “[t]here’s no reason for a bus driver not to sit with children. . . . We hire good 

people and everybody has been background checked and we have no reason not to trust our 

employees.”  This alarming attitude was the milieu that allowed Shafer unlimited access to 

abuse scores of children on school buses.  This attitude disregarded known red flags with 

Shafer, known literature on the risks that sexual molesters are among the ranks of bus drivers, 

and ultimately, the known or obvious consequence that Shafer would abuse children given the 

opportunities created.  The resulting harm as complained of in this complaint was due for no 

other reason than the affirmative danger that Defendants created in this lawsuit by knowingly 

allowing Shafer to have unlimited access to ride alongs and other opportunities to sexually 

groom and molest children. 

44. Facts; Deliberate Indifference to the Welfare of Children. When the factual 

verifications of Shafer’s molestations began circulating, and people began to push for answers 
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as to how it all happened Transportation Department Director Fred Stanley refused to entertain 

the possibility that Shafer would have molested the children and sent a chilling threat to the bus 

drivers: 

These rumors [about Shafer] are slanderous and the people spreading them could 

and I feel should be charged with a crime and prosecuted to the fullest extent of 

the law. If you are one of those spreading this information and I hear it, I will 

report it to the proper authorities and I want to encourage those that have told 

me they are highly offended by this kind of behavior to do the same. 

45. Facts; Danger Creation, Deliberate Indifference, and Giving Shafer 

Unrestricted Access to Molest Children.  The District’s former Transportation Training 

Coordinator, Barbara Greer, endorsed Stanley’s statements. She stated that the District has not 

adopted a policy regarding where male bus drivers riding along must sit alone because “we trust 

our drivers, and we trust their judgment.” Greer added, “[after the arrest hit the news] our role 

was to be supportive of . . . the drivers because we knew that the drivers were going to be very 

upset.” When asked whether common sense would have advised bus drivers to be mindful of 

obvious signs of grooming and risky situations, Greer replied, “I don’t deal in common sense, 

sir.” 

46. Facts; Danger Creation, Deliberate Indifference, and Giving Shafer 

Unrestricted Access to Molest Children. Former District Superintendent William Lahmann, 

the official ultimately responsible for the safety of the children at the time of the abuse, also 

admitted to blind and unsupported faith in the District’s entire group of bus drivers, even if at 

the expense of children. When challenged whether bus driver Mario Paz acted appropriately in 

a situation where multiple girls on his bus were sexually assaulted by his friend Shafer in the 

seat immediately behind his, Lahmann responded, “I don’t know what he did or didn’t do, so 
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my belief is that he was acting responsibly. I haven’t heard otherwise. . . . I make the assumption 

that he acted properly.” 

47. Facts; Danger Creation and the Deliberate Indifference of Lahmann and 

Defendant Greer. Former Superintendent Lahmann and former Transportation Coordinator 

Greer were complicit in Stanley’s decision to allow Shafer unrestricted and unmonitored access 

to ride alongs.  Lahmann has previously provided sworn testimony that there was no reason not 

to allow Shafer unrestricted an unmonitored access. Greer previously testified that there was no 

reason to distrust Shafer.  Their complicity created a perilous situation for P.H. and S.A. and 

was done in disregard to the known or obvious consequence that Shafer would sexually groom 

and molest them. 

48. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. The 

District, Stanley, Greer, and Lahmann failed to properly train its employees on how to recognize 

obvious signs that Shafer was using school buses to molest young vulnerable girls. In 2006, the 

Washington Office of Superintendent of Public Instruction distributed a statewide publication 

entitled “What every employee must be told in school districts,” a publication concerning the 

warning signs of sexual grooming of children. District bus drivers did not receive training on 

this publication or the information contained within it. 

49. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. Later, 

in the spring of 2010, the school year before Shafer was arrested for his molestations, the 

District’s superintendent, Lahmann, and other District administrative-level personnel received 

professional boundaries training. This training included a valuable PowerPoint presentation on 

awareness of the dangers school personnel pose as potential child molesters, and included slides 

emphasizing that District employees had to “be on guard” regarding the behavior of their fellow 
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District personnel, “even though they’re school employees who have gone through background 

checks.” In particular, one of the slides stated that 12 percent of all school-related molestation 

charges each year involved school bus drivers, even though they comprised a relatively small 

percentage of the total number of District employees. Another slide was entitled “Five-Step 

process” and discussed sexual grooming behaviors of which District employees needed to be 

aware. One of the steps consisted of identifying a vulnerable child and engaging that child in 

peer-like involvement. Other steps identified by the slide were desensitizing the child to touch 

and isolating the child in out-of-sight spots. 

50. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. But in 

an act of deliberate indifference toward the safety of children on school buses, the District and 

its top administrators, including Lahmann, chose against providing the valuable boundary 

invasion training to District bus drivers. The District specifically chose not to train its 

employees on the PowerPoint presentation or the information contained therein because it “felt 

people would reject some of the negativity of the message.” Instead, the District developed a 

one-page “pyramid” that lacked the specific and valuable information contained within the 

PowerPoint presentation, such as the risk of child molestation posed by certain groups of school 

personnel, and its plan was to train the District’s Transportation Director, Fred Stanley, on 

boundary invasions so that he could then implement a training for the bus drivers. But in another 

act of deliberate indifference toward the safety of children on school buses, Stanley and his 

assistant knowingly skipped the watered-down boundary invasion training, and it was never 

brought to the transportation department. Compounding matters, Lahmann failed to follow-up 

with the various departments to ensure that his trickle down plan was working, another act of 

deliberate indifference. The District failed to train its bus drivers on even this obtuse “pyramid” 

Case 3:16-cv-05273-BHS   Document 75   Filed 04/17/19   Page 25 of 35

ER 124

~,.PFAU COCHRAN 
(e~ivERTETIS AMALA 



 

FIRST AMENDED COMPLAINT FOR DAMAGES 

 

Page 26 of 35 

 

 

 

 

 

A Professional Limited Liability Company

4

911 Pacific Avenue, Suite 200
Tacoma,WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-065

  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

until after Shafer’s arrest. According to one veteran District bus driver, Dale Thompson, 

knowing that 12 percent of school personnel molesting children were bus drivers would have 

been useful because he otherwise “couldn’t imagine” and would not suspect a fellow bus driver 

of committing such an act. 

51. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. 

Similarly, the District adopted a “professional boundaries” policy in spring of 2010 but failed 

to advise bus drivers that any such policy existed. The policy’s stated purpose was to “provide 

all staff, students, volunteers and community members with information to increase their 

awareness of their role in protecting children from inappropriate conduct by adults.” The policy 

defined “[i]nappropriate boundaries” as “acts, omissions or patterns of behavior by a school 

employee that do not have an educational purpose and result in abuse.” It also provided, “All 

employees and volunteers will receive training on appropriate staff/student boundaries.” But 

like the earlier ignored training sessions on sexual molestation, District bus drivers never 

received these policies or procedures or any training on them before Shafer was arrested for 

sexual molestation.  

52. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. The 

District brushed aside the importance of training school employees on understanding that a 

molester’s best camouflage is a school district’s unwillingness to see him. This is particularly 

alarming in light of the research of leading commentators, who teach that accepting that 

molesters may lurk in our midst is crucial to preventing child abuse: 

Many educators do not believe that a colleague could sexually exploit a student. 

They believe that if such abuse happens, it happens in some other community 

and it is so rare and idiosyncratic that it does not warrant attention. Many believe 

that educators already know they should not have sexual relationships with 

students. Consequently, some are insulted when they are required to attend 
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training on this issue. Unfortunately, it is just such attitudes that have created the 

educational climate that allows sexual abuse to continue. 

Shoop at 63. By failing to properly train employees, the District and the individually named 

defendants herein who were responsible for training drivers created a climate that allowed 

Shafer’s sexual abuse to continue. 

53. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. The 

District and its agents, including Defendants Stanley, Greer, and Lahmann acted with deliberate 

indifference toward the safety of its students, including P.H. and S.A., by failing to adequately 

train, monitor, or supervise bus drivers by ensuring that they all understood how to spot the 

signs of grooming behaviors, professional boundary invasions, or other red flags of sexual 

abuse. 

54. Facts; Creation of Danger, Deliberate Indifference, and Lack of Training. The 

District’s employees did not receive crucial training on how to spot molesters. District 

administrators received “boundary invasion” training in the spring of 2010, which taught about 

the significant danger of school personnel molesting children and included statistics about the 

specific danger presented by bus drivers. Despite the considerable value in this training, as 

Lahmann acknowledged, District officials became deeply offended by the notion that District 

might include child predators. District officials thought that the presentation was “negative” 

and refused to train District employees on the subject of boundary invasions. Defendant Fred 

Stanley skipped the boundary training, and Lahmann did nothing to ensure that he was trained 

or brought the valuable boundary invasion information to the Transportation Department. 

55. Facts; Deliberate Indifference Toward the Welfare of Children. Despite clear 

evidence of significant sexual abuse by Shafer, the District has made little effort to locate and 

identify 30 or more other children who were sexually abused on its school buses.  Plaintiffs 
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P.H. and S.A. were among those identified by Shafer as victims, and yet the District and its 

agents, including Priddy, Lahmann, and Cvitanich, never disclosed the critical facts to law 

enforcement or the parents of these children who they knew were abuse victims. 

56. Facts; Danger Creation, Deliberate Indifference, and Lack of Policies and 

Procedures. The District and its agents, including Defendants Stanley and Lahmann and 

Cvitanish, acted with deliberate indifference toward the safety of its students, including P.H. 

and S.A., by failing to promulgate, issue and enforce appropriate policies and procedures 

concerning ride alongs and reporting sexual abuse. Instead, as explained above, the defendants 

here did nothing to ensure that Shafer was riding along on school buses for legitimate, approved 

school purposes; did nothing to track his ride along behaviors; and did nothing to otherwise 

prohibit his unbridled access to groom and sexually abuse the District’s most vulnerable 

population. 

57. Facts; Discrimination Toward Minor Plaintiffs. The minor Plaintiffs in this 

lawsuit, S.A. and P.H., were young, kindergarten-aged schoolgirls who were targeted by Gary 

Shafer based on their gender.  S.A. and P.H. were treated differently by Defendants and Gary 

Shafer than other children of different gender.  Their status as a young, kindergarten-aged 

schoolgirl was a driving force of and substantial factor in the sexual abuse they endured. 

58. Facts; Proximate Cause and Danger Creation. Defendants Stanley, Greer, and 

Lahmann acted with deliberate indifference to the frequency in which Shafer was riding along 

on school buses without pay and without an official purpose, deliberate indifference to the risk 

that pedophiles posed to children on school buses generally, deliberate indifference to the red 

flags that Shafer was a threat to children, and deliberate indifference to ensuring that is bus 

drivers were properly trained on how to spot molesters. As a result of this widespread and 
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alarming deliberate indifference, these individual defendants created the danger that pedophiles 

like Shafer would have unrestricted access to sexually abuse minors on school buses, which 

here resulted in the sexual abuse of P.H. and S.A. 

59. Damages. As the proximate result of the deliberate indifference to the health and 

safety of minor sexual abuse Plaintiffs P.H. and S.A., as set forth above, in violation of their 

Ninth and Fourteenth Amendment rights and Washington law, Plaintiffs suffered from mental 

anguish and severe emotional distress.  Plaintiffs P.H. and S.A. also suffered damages from 

being denied the benefits of an education as provided by 20 .S.C. § 1681, et seq. The minor 

sexual abuse victims’ parents also suffered damages to the parent-child relationship under 

Washington common law. 

60. Punitive Damages. Defendants acted with callous indifference and with reckless 

disregard of Plaintiffs’ constitutional rights. 

V. CAUSES OF ACTION 

COUNT I 

VIOLATION OF CIVIL RIGHTS 

AS TO STANLEY AND GREER 

(42 U.S.C. § 1983) 

61. Civil Rights Violation. Based on the paragraphs set forth and alleged above, 

Defendants Stanley and Greer are liable for compensatory and punitive damages for their 

creation of an actual, particularized danger that Plaintiffs P.H. and S.A. would be sexually 

abused by Shafer, done in deliberate indifference toward the safety and wellbeing of P.H. and 

S.A., including these defendants’ failure to protect the minor plaintiffs from sexual abuse and 

exploitation by a serial pedophile while they were riding a school bus to and from school, all 

done in violation of the due process and equal protection afforded under the Fourteenth 
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Amendment as well as in violation of Title IX of the Education Amendments of 1972, 20 U.S.C. 

§ 1681(a) (“Title IX”), brought pursuant to 42 USC § 1983.. 

COUNT II 

VIOLATION OF CIVIL RIGHTS - MONELL 

AS TO THE DISTRICT 

(42 .S.C. § 1983) 

62. Civil Rights Violation. Based on the paragraphs set forth and alleged above, the 

District is liable for compensatory and punitive damages for its actions in failing to promulgate, 

issue, and enforce appropriate procedures and policies concerning (1) the reporting of known 

or suspected sexual abuse of P.H. and S.A., and (2) the safe transport of its students including 

P.H. and S.A., who both suffered sexual abuse and exploitation as a direct and proximate result 

of the District’s failures and as a result of deliberate indifference to their wellbeing and safety, 

as well as for its actions in failing to adequately train, monitor, or supervise its drivers to ensure 

the safe transport of its students, including P.H. and S.A., all in violation of the Ninth and 

Fourteenth Amendments and 42 USC § 1983. 

COUNT III 

VIOLATION OF TITLE IX 

AS TO DEFENDANT OLYMPIA SCHOOL DISTRICT 

(20 .S.C. § 1681, et seq.) 

63. Title IX. Based on the paragraphs set forth and alleged above, the District is 

liable for compensatory and punitive damages for its actions in creating and/or subjugating 

Plaintiffs P.H. and S.A. to a hostile educational environment in violation of Title IX, when the 

District and its officials had actual knowledge of the sexual assaults of P.H. and S.A. created 

by its failure to supervise Gary Shafer and protect children, and when the District and its 

officials failed to take immediate, effective remedial steps to resolve the sexual harassment and 

instead acted with deliberate indifference toward Plaintiffs P.H. and S.A. and other similarly 
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situated students, the result of which was to exclude Plaintiffs from participation in, being 

denied the benefits of, and being subjected to discrimination in the District’s education program 

in violation of Title IX. 

COUNT IV 

COMMON LAW NEGLIGENCE 

AS TO ALL DEFENDANTS 

(Washington Common Law) 

64. Negligence. Based on the paragraphs set forth and alleged above, the District’s 

conduct constituted all forms of common law negligence, or alternatively gross negligence, 

including negligent training, retention, and supervision of Gary Shafer, and the District is liable 

for damages proximately caused by its negligent, or alternatively, gross negligent, acts and 

omissions as provided in more detail above. 

COUNT V 

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

AS TO ALL DEFENDANTS 

(Washington Common Law) 

65. Negligent Infliction of Emotional Distress. Based on the paragraphs set forth 

and alleged above, the District’s conduct constituted negligent infliction of emotional distress, 

and the District is liable for damages proximately caused as a result. 

COUNT VI 

OUTRAGE 

AS TO ALL DEFENDANTS 

(Washington Common Law) 

66. Outrage. Based on the paragraphs set forth and alleged above, the District and 

its agents intentionally and/or recklessly caused severe emotional distress to Plaintiffs due to 

its extreme and outrageous conduct, as more fully described above, that went beyond all 

possible bounds of decency and can only be regarded as atrocious and utterly intolerable in a 

civilized community, constituting the tort of outrage for which the District is now liable. 

Case 3:16-cv-05273-BHS   Document 75   Filed 04/17/19   Page 31 of 35

ER 130

~,.PFAU COCHRAN 
(e~ivERTETIS AMALA 



 

FIRST AMENDED COMPLAINT FOR DAMAGES 

 

Page 32 of 35 

 

 

 

 

 

A Professional Limited Liability Company

4

911 Pacific Avenue, Suite 200
Tacoma,WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-065

  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

COUNT VII 

LOSS OF CONSORTIUM 

AS TO ALL DEFENDANTS 

(Washington Common Law) 

67. Loss of Consortium. Based on the paragraphs set forth and alleged above, the 

District’s tortious conduct caused Plaintiffs W.H., J.H., and B.M. to suffer damage to the 

relationships with their respective minor daughters, a recoverable damage under Washington 

law. 

COUNT VII 

SEXUAL DISCRIMINATION  

AS TO THE DISTRICT 

(Washington Law Against Discrimination) 

68. Washington Law Against Discrimination. Based on the paragraphs set forth and 

alleged above, the minor Plaintiffs were members of a protected class whom were at all times 

relevant utilizing a place of public accommodation pursuant to RCW 49.60 et seq. when the 

District and/or its agents or employees committed acts that directly or indirectly resulted in 

distinction, restriction, and/or discrimination of the minor Plaintiffs by treating them in a 

manner different to the treatment provided to persons outside the minor Plaintiffs’ protected 

class, including but not limited to sexual harassment and sexual abuse of the minor Plaintiffs, 

and the minor Plaintiffs’ protected status was a substantial factor that caused the distinctive, 

restrictive, and/or discriminatory treatment by the District and/or its agents or employees, all of 

which was contrary to the laws of Washington set forth under RCW 49.60 et seq., and all of 

which proximately caused the minor Plaintiffs to suffer damages. 

VI. RESERVATION OF RIGHTS 

69. Reservation of Rights. Plaintiffs reserve the right to assert additional claims as 

may be appropriate following further investigation and discovery. 
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VII. JURY DEMAND 

70. Jury Demand. Under the Federal Rules of Civil Procedure, Plaintiffs demand 

that this action be tried before a jury. 

VIII. PRAYER FOR RELIEF 

71. Relief. Plaintiff respectfully requests the following relief: 

A. That the Court award Plaintiff appropriate relief, to include all special 

and general damages established at trial; 

B. That the Court impose punitive damages under any provision of law 

under which punitive damages may be imposed; 

C. That the Court award costs, reasonable attorneys’ fees, and statutory 

interest under any applicable law or ground in equity, including 42 

U.S.C. § 1988, RCW 49.60 et seq., and all other applicable bases for an 

award of attorneys’ fees and litigation costs; 

D. That the Court award pre-judgment interest on items of special 

damages; 

E. That the Court award post-judgment interest; 

F. That the Court award Plaintiff such other, favorable relief as may be 

available and appropriate under law or at equity; and 

G. That the Court enter such other and further relief as the Court may deem 

just and proper. 

/// 

/// 

/// 

/// 

/// 
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Respectfully submitted, 

 

Dated: 4/17/2019   

 

    By:  /s/ Darrell L. Cochran   

One of Plaintiffs’ Attorneys 

 

DARRELL L. COCHRAN  

(darrell@pcvalaw.com) 

KEVIN M. HASTINGS  

(kevin@pcvalaw.com) 

Pfau Cochran Vertetis Amala PLLC 

911 Pacific Ave., Ste. 200 

Tacoma, WA 98402 

Tel: (253) 777-0799 

 

818-9751-1983, v.  3 
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CERTIFICATE OF SERVICE 

I, Laura Neal, hereby declare under penalty of perjury under the laws of the State of 

Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on today’s 

date, I filed the foregoing with the Court via ECF, automatically serving the following 

individuals: 

 
Mr. Michael E. McFarland, Jr. 

Evans, Craven & Lackie, P.S. 

818 W. Riverside, Suite 250 

Spokane, WA 99201-0910 

(509) 455-5200; fax (509) 455-3632 

 

Jerry  J. Moberg 

Jerry J. Moberg & Associates 

451 Diamond Drive 
Ephrata, WA  98823 
 
( ) Via U.S. Mail 

( ) Via Facsimile 

(X) ECF 
( ) Via Email 
 

DATED this 17th day of April, 2019. 

 

/s/ Laura Neal  

Laura Neal  

Paralegal 
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HONORABLE BENJAMIN H. SETTLE 

 

MICHAEL E. MCFARLAND, JR., #23000 

Evans, Craven & Lackie, P.S. 

818 W. Riverside, Suite 250 

Spokane, WA 99201-0910 

(509) 455-5200; fax (509) 455-3632 

Attorneys for Defendants 

 

UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WASHINGTON  

AT TACOMA 

W.H., as guardian for her minor daughter, 

P.H.; W.H., individually; J.H., individually; 

B.M., as guardian for her minor daughter, 

S.A.; and B.M., individually,  

 

Plaintiffs,  

 

vs. 

 

OLYMPIA SCHOOL DISTRICT, a public 

corporation; JENNIFER PRIDDY, 

individually, FREDERICK DAVID 

STANLEY, individually, BARBARA 

GREER, individually,  WILLIAM V. 

LAHMANN, individually,  DOMINIC G. 

CVITANICH, individually, 

 

Defendants.  

 

 

 

Case No.   3:16-cv-05273-BHS 

 

 

DEFENDANTS’ MOTION  

TO CERTIFY ISSUES TO THE 

WASHINGTON STATE SUPREME 

COURT AND TO STAY PROCEEDINGS 

 

 

Note on Motion Calendar: 

Date:  July 19, 2019 

Without Oral Argument 

 
 COME NOW Defendants (hereinafter collectively “OSD”), by and through their 

counsel of record, Evans, Craven & Lackie, P.S. and Jerry Moberg & Associates, P.S. and 

hereby move the Court pursuant to FRCP 12(f) for an order certifying the issues identified 

herein to the Washington Supreme Court. 

I. RELIEF REQUESTED 

 On April 17, 2019, this Court granted Plaintiffs’ motion for leave to amend their 
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Complaint in two respects. At issue here is the permitted amendment adding a claim under the 

Washington Law Against Discrimination, RCW 49.60 et seq. (“WLAD”) for the sexual 

harassment and sexual abuse of minor Plaintiffs S.A. and P.H. This claim is based on the 

Washington Supreme Court’s decision in Floeting v. Grp. Health Coop., 192 Wn.2d 848, 434 

P.3d 39 (Jan. 31, 2019). 

 In finding that good cause existed to permit the amendment, this Court ruled that 

defendants failed to show that adding the WLAD claim would be futile. Order at 10. This 

Court ruled too that certification to the Washington Supreme Court, was “unnecessary at this 

stage of the ligation,” but suggested revisiting certification when the record was more fully 

developed. Id. No further factual development is necessary to determine whether certification 

is appropriate. This matter should be certified to the Washington Supreme Court to determine 

whether Floeting creates a new WLAD cause of action under which an employer is strictly 

liable for its employee’s intentional criminal conduct. 

II. STATEMENT FACTS 

 Plaintiffs accuse Olympia School District (“District”) bus driver Gary Shafer of 

sexually abusing numerous bus passengers. In January 2011, Shafer surrendered himself to the 

police and confessed to molesting multiple children on the District’s buses. This matter 

involves two of Shafer’s victims, P.H. and S.A. 

 In April 2016, Plaintiffs filed suit against the District and several of its employees. It is 

undisputed that Shafer is accused of sexually abusing boys and girls. It is equally undisputed 

that the District had no actual knowledge of the alleged abuse. 
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Following defendants’ motion for summary judgment and related appeal, the Washington 

Supreme Court decided Floeting, supra, in January 2019. Plaintiffs then moved to amend their 

complaint to add a WLAD claim under Floeting. This Court granted Plaintiffs’ motion. 

III. ISSUE PRESENTED 

 Should this Court certify to the Washington Supreme Court the questions relating to 

whether Floeting creates a WLAD cause of action under which an employer is strictly liable 

for its employee’s intentional criminal conduct? 

IV. EVIDENCE RELIED UPON 

 Defendants’ motion is based on this Court’s order granting Plaintiffs’ Motion to 

Amend Complaint, and pleadings related thereto. 

V. ARGUMENT/AUTHORITY 

A. Washington law permits certification to the Washington State Supreme Court. 

 Washington law provides that when a federal court must ascertain a question of state 

law that has not been clearly determined, that court may certify the question to the Washington 

Supreme Court: 

When in the opinion of any federal court before whom a 

proceeding is pending, it is necessary to ascertain the local 

law of this state in order to dispose of such proceeding and 

the local law has not been clearly determined, such federal 

court may certify to the supreme court for answer the 

question of local law involved and the supreme court shall 

render its opinion in answer thereto. 

 

RCW 2.60.020. Certification procedure may be invoked by this Court, or “upon the motion of 

any interested party in the litigation involved.” RCW 2.60.030(1). 
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B. Certification to the Washington Supreme Court is appropriate here. 

 The Ninth Circuit Court of Appeals has not adopted any specific criteria governing the 

decision to certify a question of law to a State court. See In re Complaint of McLinn, 744 

F.2d 677, 681 (9th Cir. 1984). As addressed below, the principal considerations are: (1) 

whether the question to be certified is controlling; and (2) whether the State has yet addressed 

it. Courts must be “mindful that ‘certification saves time, energy, and resources and helps 

build a cooperative judicial federalism.’” Broad v. Mannesmann Anlagenbau AG, 196 F.3d 

1075, 1076 (9th Cir. 1999) (quoting Arizonans for Official English v. Arizona, 520 U.S. 43, 

46 (1997)). 

 In Alaska Airlines, Inc. v. United Airlines, Inc., for example, the Ninth Circuit 

certified three questions to the Alaska Supreme Court, where no controlling precedent from 

that Court answered determinative questions involving: (1) whether Alaska courts would 

follow a controlling section of the Restatement (Second) of Conflicts in determining whether 

to enforce a choice of law provision; and (2) an award of attorney fees and prejudgment 

interest in the choice of law context. 902 F.2d 1400, 1402-05 (9th Cir. 1990). In Broad, the 

Ninth Circuit certified two questions to the Washington Supreme Court, ruling, as in Alaska 

Airlines, that there was “no controlling precedent in the decisions of the Washington Supreme 

Court” and that the case presented an “important and undecided issue.” 196 F.3d at 1076 

(addressing “tension” between Washington’s 9-day deadline for serving defendants and 

provisions governing service abroad under the Hague Convention). In Friery v. L.A. Unified 

Sch. Dist., the Ninth Circuit certified two questions to the California Supreme Court, “due to 
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the paucity of case law interpreting [Article I] Section 31” of the California Constitution, 

providing that the state instrumentalities, including school districts, “shall not discriminate 

against, or grant preferential treatment to, any individual or group on the basis of race, sex, 

color, ethnicity, or national origin in the operation of … public education.” 300 F.3d 1120, 

1123-24 (9th Cir. 2002). There, no California Appellate or Supreme Court decision answered 

questions that had the potential to determine the entire matter. Id. at 1124-25. Finally, in 

Taylor v. Burlington N. R.R. Holdings, Inc., the Ninth Circuit certified to the Washington 

Supreme Court the following question: “Under what circumstances, if any, does obesity 

qualify as an ‘impairment’ under the Washington Law against Discrimination (WLAD), Wash. 

Rev. Code § 49.60.040?” 904 F.3d 846, 853 (9th Cir. Feb. 15, 2018). The court certified 

because there was no controlling precedent governing the question and its answer was 

determinative to the appeal. Taylor, 904 F.3d at 847. 

 Under this controlling precedent, certification is proper here. Since Plaintiffs’ recently-

added WLAD claim is based entirely on Floeting, at issue is whether Floeting applies under 

dramatically different facts, and in the face of well-established precedent directly at odds with 

Floeting. The Washington Supreme Court should determine Floeting’s scope and breadth. 

The plaintiff in Floeting was a Group Health employee/member and patient. He alleged that 

he was repeatedly sexually harassed by a co-worker during routine medical visits. Thus, at 

issue in Floeting was which legal test applied: that from the employment context, or from the 

public accommodations context. 

 The Floeting Court held that the WLAD public-accommodations test applies, under 
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which an employer may be liable for an employee’s unforeseeable acts. The Court reasoned 

that the applicable WLAD provision, RCW 49.60.215, focuses only on whether discrimination 

occurred in a place of public accommodation, not upon the proprietor’s intent: 

Similarly, WLAD prohibits “any person or the person’s 

agent or employee [from committing] an act which directly 

or indirectly results in any distinction, restriction, or 

discrimination” based on a person’s membership in a 

protected class. RCW 49.60.215 (emphasis added). This 

broad standard focuses the liability inquiry on whether 

actions resulted in discrimination, not whether the proprietor 

of a place of public accommodation intended to discriminate. 

 

Floeting, 192 Wn.2d at 853. Rejecting Group Health’s argument that it should not be subject 

to liability for an employee’s unforeseeable acts, the Court held that RCW 49.60.215 “is not a 

negligence statute where foreseeability matters; it imposes direct liability for discriminatory 

acts, regardless of the culpability of the actor.” Id at 856. The Court also held that since sexual 

harassment is a form of sexual discrimination, it is analyzed like any other form of 

discrimination in places of public accommodation. Id. at 853. 

 Floeting does not itself answer whether it applies to this matter. Floeting addresses 

only the proper legal test for sexual harassment allegations taking place between employees 

when one is in the workplace, a place of public accommodation, as a patron. It does not 

remotely address whether the WLAD makes a school district vicariously or strictly liable for 

an employee’s intentional sexual misconduct. 

 This Court should allow the Washington Supreme Court to first address whether 

Floeting applies, where its application could upend decades of Washington law. It is well 

settled under Washington law that school districts have the duty to protect their students from 
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foreseeable dangers. McLeod v. Grant Cnty. Sch. Dist. No. 128, 42 Wn.2d 316, 320-23, 255 

P.2d 360 (1953). In the seminal McCleod, several students forced a 12-year-old girl into a 

small room off the gymnasium during recess and raped her. 42 Wn.2d at 318. Although the 

district had assigned a teacher to watch the students in the gymnasium specifically to protect 

students from being harmed by other students, that teacher “absented himself.” Id. The 

Washington Supreme Court allowed McLeod’s negligence suit to go forward. Id. at 321-22. 

Since McCleod, the Washington Supreme Court has reiterated again and again that school 

districts may be sued for negligence in such circumstances. See e.g., Anderson v. Soap Lake 

Sch. Dist., 191 Wn.2d 343, 374 & n. 22, 423 P.3d 197 (2018); N.L. v. Bethel Sch. Dist., 186 

Wn.2d 422, 431, 378 P.3d 162 (2016); Christensen v. Royal Sch. Dist. No. 160, 156 Wn.2d 

62, 64, 124 P.3d 283 (2005); Niece v. Elmview Grp. Home, 131 Wn.2d 39, 43-44, 929 P.2d 

420 (1997); Rodriguez v. Seattle Sch. Dist. No 1, 66 Wn.2d 51, 53, 401 P.2d 326 (1965). But 

according to Floeting, an employer may be strictly liable for an employee’s sexual 

harassment, regardless of its negligence. 192 Wn.2d at 856-57. Imposing strict liability on a 

school district is directly at odds with McCleod and its many progeny. This Court should 

allow the Washington Supreme Court to determine whether Floeting displaces 70 years of 

well-established Washington law. 

 Extending Floeting to this matter would also conflict with numerous decisions 

uniformly holding that employers are not vicariously or strictly liable for their employee’s 

intentional sexual misconduct, where it is not within the scope of their employment. See, e.g., 

Robel v. Roundup Corp., 148 Wn.2d 35, 54, 59 P.3d 611 (2002) (“where an employee’s acts 
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are directed toward personal sexual gratification, the employee’s conduct falls outside the 

scope of his or her employment”); C.J.C. v. Corp. of Catholic Bishop, 138 Wn.2d 699, 718-

19, 985 P.2d 262 (1999) (holding that Washington law does not permit vicarious or strict 

liability for an employee’s “intentional sexual misconduct”); Niece, 131 Wn.2d at 55. 

(“[v]icarious liability for intentional or criminal actions of employees would be incompatible 

with recent Washington cases rejecting vicarious liability for sexual assault, even in cases 

involving recognized protective special relationships.” (emphasis added)); Evans v Tacoma 

Sch. Dist. No. 10, 195 Wn. App. 25, 39-40, 380 P.3d 553 (2016) (same); Bratton v. Calkins, 

73 Wn. App. 492, 501, 870 P.2d 981 (1994) (teacher’s sexual relationship with student was 

outside the scope of employment even though “his employment provided the opportunity for 

the wrongful acts”). 

 In Evans, for example, a school security guard was accused of raping and 

impregnating a student. 195 Wn. App. at 40. Holding that the school district could not be 

vicariously liable for his misconduct as a matter of law, the appellate court stated: there “are 

no allegations, reasonable inferences or even hypothetical facts” under which the guard’s 

sexual misconduct was within the scope of his employment. Id. 

 Here too, there is no set of facts under which Shafer’s sexual molestation was within 

the scope of his employment. Thus, under decades of Washington law, the District cannot be 

strictly or vicariously liable for his intentional sexual misconduct. This Court should allow the 

Washington Supreme Court to address in the first instance whether Floeting signals a sea 

change in Washington law. 
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 Finally, applying Floeting here also would extend the WLAD beyond its intended 

scope. A purpose of the WLAD is to eradicate discrimination based on “sex” in places of 

public accommodation. RCW 49.60.010. Thus, the WLAD creates a right to the “full 

enjoyment” of public accommodations, free from discrimination based on sex. RCW 

49.60.030. To that end, it is an unfair practice in a place of public accommodation “to commit 

an act which directly or indirectly results in any distinction, restriction, or discrimination” 

based on “sex.” RCW 49.60.215. In Floeting, the harassment, deemed a form of 

discrimination, was plainly based on sex. 

 To be actionable under the WLAD, sexual harassment must be “because of” the sex of 

the individual toward whom it is directed. Glasgow v. Georgia-Pacific Corp., 103 Wn.2d 401, 

406, 693 P.2d 708 (1985); Doe v. Wash. Dep’t of Transp., 85 Wn. App. 143, 148-49, 193 

P.2d 196, rev. denied, 132 Wn.2d 1012 (1997); Schonauer v. DCR Entm’t, Inc., 79 Wn. App. 

808, 820, 905 P.2d 392 (1995) (citing Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 61, 

106 S. Ct. 2399, 91 L. Ed. 2d 49 (1986) (rev. denied, 129 Wn.2d 1014 (1996))). “The term 

‘sex’ as used in the statute refers to the status of being male or female,” not to “activity of a 

sexual nature.” Doe, 85 Wn. App. at 149. Harassment is based on sex if the sex of the person 

being harassed motivated the harassment. Glasgow, 103 Wn.2d at 406; Doe, 85 Wn. App. at 

149-50; Payne v. Children’s Home Soc’y of Wash., Inc., 77 Wn. App. 507, 514, 892 P.2d 

1102, rev. denied, 127 Wn.2d 1012 (1995); Colville v. Cobarc Servs., Inc., 73 Wn. App. 433, 

438, 869 P.2d 1103 (1994). To say that harassment is based on sex is to say that it would not 

have occurred had the victim been a different sex. Glasgow, 103 Wn.2d at 406; Doe, 85 Wn. 
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App. at 148-50; Payne, 77 Wn. App. at 514; Colville, 73 Wn. App. at 438. Plaintiff bear the 

burden to prove that sex was the motivating factor for the harassment; “i.e., that he would not 

have been singled out and to suffer the harassment if he were of a different sex.” Doe, 85 Wn. 

App. at 149-50; see also Payne, 77 Wn. App. at 514; Colville, 73 Wn. App. at 438. 

 These cases make clear that regardless of how reprehensible the harassment may be, it 

must be based on sex to be actionable under the WLAD. See Doe, 85 Wn. App. at 148-50. 

While Shafer’s misconduct was reprehensible, it was not based on sex. Rather, Shafer is 

alleged to have sexually abused both boys and girls. Thus, plaintiffs cannot meet their burden 

of proving that the harassment would not have occurred if they were of a different sex. Doe, 

85 Wn. App. at 148-50; see also Payne, 77 Wn. App. at 514; Colville, 73 Wn. App. at 438. 

 Applying the WLAD here would not serve its purpose. The WLAD prohibits sexual 

harassment because it creates “a barrier to sexual equality in the workplace.” Glasgow, 103 

Wn.2d at 405; see also Doe, 85 Wn. App. at 148. This matter has nothing to do with equality 

in the workplace or in a place of public accommodation. The WLAD simply is not a fit. 

 Indeed, there is no indication that the Washington Legislature intended to regulate 

criminal sexual molestation when enacting the WLAD. It is doubtful the Legislature even 

contemplated the WLAD’s application in this area. This Court should allow the Washington 

Supreme Court to address whether the WLAD is intended to create a cause of action – for 

strict or vicarious liability – under these circumstances. 

 Thus, defendants’ respectfully ask this Court for the following relief: 

 1. Certify the following questions to the Washington State Supreme Court:  
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a. Does Floeting displace 70 years of Washington law providing that 

school districts may be liable only in negligence?  

b. Does Floeting displace decades of Washington law providing that 

employers are not vicariously liable for their employee’s intentional 

sexual misconduct?  

c. Where Floeting seeks to prevent gender-based discrimination in places 

of public accommodation, does it apply here, where sexual abuse (as 

opposed to harassment) is not based on gender, but on Shafer’s criminal 

depravity toward children of both genders? 

 2. Stay further proceedings in this case until the Washington Supreme Court has 

ruled, at which time this matter can then be expeditiously resolved. 

VI. CONCLUSION 

 OSD respectfully requests that the Court grant its motion and order the relief specified 

above.  

 DATED this 25th day of June, 2019. 

EVANS, CRAVEN & LACKIE, P.S. 

 

By:     s/ Michael E. McFarland, Jr.           

Michael E. McFarland, Jr., WBA #23000 

Attorneys for Defendants 

 

 JERRY MOBERG & ASSOCIATES, P.S. 

 

By:     s/   Jerry J. Moberg                       

Jerry J. Moberg, WSBA #5282 

Attorneys for Defendants 
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I. INTRODUCTION  

On April 17, 2019, the Court entered an order allowing Plaintiffs to amend their complaint 

to add claims against Olympia School District under chapter 49.60 RCW, the Washington Law 

Against Discrimination (“WLAD”), based on the Washington State Supreme Court’s recent 

decision in Floeting v. Grp. Health Coop., 192 Wn.2d 848, 851, 434 P.3d 39 (2019).  Dkt. 74.  In 

doing so, the Court rejected the District’s arguments that Plaintiffs’ proposed WLAD claim was 

futile because it was not cognizable under Washington law and its request that the Court certify the 

issue to the Washington State Supreme Court.  ECF 74 at 10.  Specifically, the Court rejected the 

District’s arguments “in great detail” that “Floeting does not apply to criminal sex abuse” and that 

“Floeting involved sex discrimination not at issue in this case”  because “‘the record is devoid of 

any evidence’ that the bus driver’s sexual abuse of the minor plaintiffs was based on gender.”  Id. 

at 9.  Finally, after aptly observing that at the amendment stage the issue is whether any 

hypothetical facts could exist that support Plaintiffs’ claims, the Court ruled that certification was 

inappropriate at this time but might be revisited “once the record is fully developed.”  Id. at 10.  

Now, 62 days later, the District asks the Court to revisit its ruling that certification should 

await “further factual development.”  ECF 76 at 2.  In doing so, it merely repeats its previous 

arguments that Floeting should not apply to intentional criminal conduct like sexual abuse and that 

Floeting involved sexual discrimination—i.e., discrimination based on gender—not at issue in this 

case.   

Despite its label as a “motion for certification,” the District’s current motion in reality is 

nothing more than an improper, grossly untimely motion for reconsideration of the Court’s 

previous order denying certification.  And it generally reiterates the same issues and arguments 

already rejected by the Court.  Not only is it untimely, it also is a waste of the Court’s and Plaintiffs’ 

time, mandating denial.   
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II.     EVIDENCE RELIED ON 

This motion relies upon the Declaration of Kevin M. Hastings In Support of Plaintiffs’ 

Opposition to Defendants’ Motion to Certify Issues to the Washington State Supreme Court and to 

Stay Proceedings, as well as the existing record in this case. 

III. ARGUMENT 

A. The District’s Motion for Reconsideration is Grossly Untimely and Merely Reiterates 

the District’s Previous Arguments 

LCR 7(h)(2) requires parties to file motions for reconsideration within 14 days of the order 

to which it relates.  Moreover, LCR 7(h)(1) provides:   

Motions for reconsideration are disfavored.  The court will ordinarily deny 

such motions in the absence of a showing of manifest error in the prior ruling or a 

showing of new facts or legal authority which could not have been brought to its 

attention earlier with reasonable diligence 

 This Court is no stranger to encountering—and denying—untimely motions for 

reconsideration mislabeled by a party in an attempt to evade LCR 7(h)’s requirements.  See 

Dreiling ex rel. Infospace, Inc. v. Jain, 281 F. Supp. 2d 1234, 1237 (W.D. Wash. 2003) (granting 

motion to strike where party’s motion for partial summary judgment was “an untimely attempt to 

reconsider” previous order and “raise[d] issues already decided, as well as new arguments, well 

past the date for reconsideration”).   

 The District’s motion is no different than the improper motion in Dreiling.  It merely raises 

issues already decided by the Court—whether Floeting is legally or factually applicable to this case 

and whether certification is appropriate at this stage of the proceedings—and recasts its arguments 

48 days past the date for reconsideration.  The Court must flatly reject the District’s cynical attempt 

to evade the rules.     

 Moreover, even if the District’s motion was not untimely, it could not and cannot 

demonstrate “manifest error in the prior ruling” or “a showing of new facts or legal authority which 

could not have been brought to its attention earlier with reasonable diligence.”  The very nature of 

the District’s request—certification for the Washington State Supreme Court to determine whether 

or not Floeting applies legally or factually to this case—inherently precludes a finding of manifest 
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error in the Court’s conclusion that it may apply; i.e., if as the District contends it is an open 

question, then there can be no “manifest” error in the Court’s ruling.  Likewise, by the District’s 

own admission, its current motion relies on “70 years of Washington law” and “decades of 

Washington law,” as well as WLAD cases no more recent than 1995.  Dkt. 76 at 9, 11.  The District 

simply lacks any excuse for failing to present its arguments and authority to the Court months ago.  

Finally, certification also is improper because the District simply seeks to revisit issues 

already decided by the Court.  “‘[T]here is a presumption against certifying a question to a state 

supreme court after the federal district court has issued a decision.  A party should not be allowed 

a ‘second chance at victory’ through certification by the appeals court after an adverse district court 

ruling.’”  Frias v. Asset Foreclosures Servs., Inc., 957 F. Supp. 2d 1264, 1268 (W.D. Wash. 

2013), on reconsideration in part, No. C13-760 MJP, 2015 WL 1529516 (W.D. Wash. Apr. 3, 

2015) (quoting Thompson v. Paul, 547 F.3d 1055, 1065 (9th Cir.2008)).  Here, the District 

impermissibly seeks a second bite at the apple at the Court’s rulings that certification at this stage 

of the proceedings is unnecessary.   

B. The District Misrepresents Floeting and Washington Law Regarding Employer 

Liability for Intentional Criminal Acts by an Employee 

  Even if the Court considered the District’s untimely arguments for reconsideration, they 

are no more grounded in Washington law or persuasive than the first time around.  Attempting to 

fabricate an “open question” left by Floeting, the District makes two major misrepresentations to 

the Court:  (1) Floeting “addresses only the proper legal test for sexual harassment taking place 

between employees when one is in the workplace, a place of public accommodation, as a patron,” 

and (2) “[e]xtending Floeting to this matter would also conflict with numerous decisions holding 

that employers are not vicariously or strictly liable for their employee’s intentional sexual 

misconduct, where it is not within the scope of their employment.”  Dkt. 76 at 6, 97 (emphases 

added).  Neither contention is well-taken. 

  First, the District’s misrepresentation regarding Floeting’s scope itself rests on another 

misrepresentation:  “The plaintiff in Floeting was a Group Health employee/member and patient . 
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. . [that] was repeatedly sexually harassed by a co-worker during routine medical visits.  Thus, at 

issue in Floeting was which legal test applied:  that from the employment context, or from the 

public accommodations context.”  Dkt. 76 at 5. 

Notably, Floeting described the plaintiff only as a “member and patient of Group Health,” 

not an employee, and is devoid of any reference to his harasser as a co-worker.  Floeting, 192 

Wn.2d at 850.  In other words, the District simply makes up facts not actually present in Floeting.1  

It was not a “hybrid” employment/public accommodations case where the Floeting court chose 

between two potentially applicable tests.   

Rather, the Floeting defendant urged the court to abandon the “traditional public 

accommodations test” for public accommodation discrimination claims under RCW 49.60.215 and 

instead apply “the framework developed to analyze sex discrimination by an employee against a 

coworker” for employment discrimination claims under RCW 49.60.180, a standard that imposes 

liability “only where the employer ‘authorized, knew, or should have known’ of the discriminatory 

conduct and ‘failed to take reasonably prompt and adequate corrective action.’”  Id. at 854, 856.  It 

so urged largely because it contended (as does the District in this case) that employers “should not 

be held liable for unforeseeable acts of an employee” under established Washington law regarding 

vicarious liability and agency.  Id. at 856-57.  In rejecting these contentions, Floeting analyzed 

RCW 49.60.215’s plain language and held that the employer’s contentions were incompatible with 

the statute’s imposition of direct liability.  Id. at 856 (“Grafting [the workplace discrimination test’s 

notice requirement] . . . would significantly undermine the legislature’s clear language.  It is the 

province of the legislature to establishes standards of conduct and attendant rules of liability, and 

the legislature determined direct liability is appropriate here [i.e., the public accommodation 

context].”); 857 (applying “an agency or vicarious liability lens to employer liability for employee 

conduct under RCW 49.60.215 . . . would require us to ignore both the plain language of the statute 

                                                 
1 The District’s lack of candor with and misrepresentations to the Court regarding even the basic facts of Floeting are 
extremely troubling given its previous misrepresentations to the Court that “the employer in Floeting was found 
vicariously liable,” another contention the Court observed was “substantially call[ed] into question” by the “text of the 
decision.”  Dkt. 74 at 9.    
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and the larger statutory scheme”).  In other words, Floeting not only rejected application of the 

WLAD discrimination test to RCW 49.60.215, it expressly did so because it held that the statute 

imposes direct liability incompatible with that test.  Accordingly, Floeting addresses far more than 

the “proper legal test” for public accommodations claims.  It also (and necessarily) decided that 

employers are directly liable for discriminatory acts committed by their employees within the 

public accommodations context. 

Second, Defendants’ reliance on negligence and vicarious liability cases, such as Robel, 

C.J.C., and Niece, for the proposition that employers cannot be “vicariously or strictly liable” for 

criminal acts of employees unless they were within the scope of employment or foreseeable is 

entirely misplaced.  Regarding vicarious liability, the Court already aptly observed that Floeting 

“imposed direct liability” on the employer “without intercession of the doctrines of vicarious 

liability or respondeat superior”  because “‘RCW 49.60.215 is not a negligence statute where 

foreseeability matters; it imposes direct liability for discriminatory acts, regardless of the 

culpability of the actor.’”  Dkt. 74 at 9 (quoting Floeting at 856).  Accordingly, the “scope of 

employment” or “foreseeability” principles discussed in C.J.C. or Niece are irrelevant to the 

present action.   

Moreover, Floeting necessarily rejected the District’s argument that the cases it cites 

preclude employer strict liability under the statute at issue.   There is no doubt on this point.  The 

Floeting defendant expressly raised C.J.C. and Niece before both the Washington State Court of 

Appeals and Washington Supreme Court for the same propositions advanced by the District here: 

that “Washington law does not permit strict liability of employers for an employee’s sexual 

misconduct in the absence of knowledge.”  Hastings Decl. Ex. 1 at 9-10, n. 6; 11 (arguing to the 

Supreme Court that “[t]he rejection of vicarious liability/respondeat superior doctrines,” including 

an employer’s lack of liability “for the unforeseeable acts of non-supervisory employees,” 

“contravenes the law”; Ex. 2 at 35-36 (citing C.J.C. and Niece for the proposition that Washington 

law did not “favor the imposition of respondeat superior or strict liability for an employee’s 

Case 3:16-cv-05273-BHS   Document 77   Filed 07/15/19   Page 6 of 11

ER 152

!!.,.PFAU COCHRAN 
(•~iVERTETISAMALA 



 

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ 

MOTION TO CERTIFY ISSUES TO THE 

WASHINGTON STATE SUPREME COURT AND TO 

STAY PROCEEDINGS 

 

Page 6  |  No. 3:16-cv-5273-BHS 

 

 
pcva.law 

 

 

A Professional Limited Liability Company

4

911 Pacific Avenue, Suite 200
Tacoma,WA 98402

Phone: (253) 777-0799 Facsimile: (253) 627-065

 1.1  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

intentional sexual misconduct”).  Both Washington appellate courts clearly took these cases and 

the legal principles they discuss into account in rejecting the same arguments the District now 

regurgitates to this Court.   

Finally, Plaintiffs anticipate that the District may argue that both Niece and C.J.C. rejected 

employers’ strict liability for the sexual misconduct of their employees.  But Niece rejected 

employer strict liability under a common law “nondelegable duty” theory, holding that imposition 

of strict liability is “best left to the legislature.”  Niece, 131 Wn.2d 39, 58, 929 P.2d 420 (1997).  

Likewise, C.J.C. merely rejected rejected a theory of a church’s vicarious liability for sexual abuse 

of an altar boy by a priest, as well as rejecting strict liability based on analogy to “a theory of quid 

pro quo sexual harassment,” a theory available under RCW 49.60.180 WLAD employment 

discrimination claims, holding that the priest/altar boy relationship was not analogous to that of a 

supervisor/employee.  C.J.C. v. Corp. of Catholic Bishop of Yakima, 138 Wn.2d 699, 719, 985 

P.2d 262 (1999), as amended (Sept. 8, 1999); see also Thompson v. Berta Enterprises, Inc., 72 Wn. 

App. 531, 535, 864 P.2d 983 (1994) (quid pro quo sexual harassment claims arise from RCW 

49.60.180).   

Entirely consistent with Niece’s pronouncement that imposition of strict liability is best left 

to the legislature, Floeting expressly recognized that “[i]t is the province of the legislature to 

establishes standards of conduct and attendant rules of liability, and the legislature determined 

direct liability is appropriate” for public accommodation discrimination claims under RCW 

49.60.215.  192 Wn.2d at 856.  Likewise, consistent with C.J.C.’s refusal to impose strict liability 

for claims under (or analogous to) WLAD employment discrimination claims under RCW 

49.60.180, Floeting recognized that WLAD’s plain language treats employment and RCW 

49.60.215 public accommodation claims differently and imposes strict liability for the latter.  Id. 

at 854-55.  Accordingly, there is simply no question whether WLAD’s imposition of strict liability 

for violations of RCW 49.60.215 is consistent with Washington precedent.  It is, and more 
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importantly, it is the legislature’s prerogative to do so regardless of common law limitations on 

employer liability.  Therefore, certification is inappropriate here.   

C. The District Misrepresents the Purpose of WLAD’s Public Accommodations 

Protections 

Continuing its string of misrepresentations, the District contends that “[a]pplying the 

WLAD here would not serve its purpose” because [t]he WLAD prohibits sexual harassment 

because it creates a barrier to sexual equality in the workplace.”  Dkt. 76 at 10.  But as the District 

willfully2 fails to apprehend, Plaintiffs assert a public accommodations discrimination claim, not 

an employment discrimination claim.  As Floeting observed, the distinction between these two 

types of claims is critical.  Unlike employment discrimination, WLAD protects the customer’s “full 

enjoyment” of the services and privileges offered in public accommodations. 192 Wn.2d at 855; 

RCW 49.60.030(l)(b). WLAD’s broad definition of “full enjoyment” extends beyond denial of 

service to include liability for mistreatment that makes a person feel “not welcome, accepted, 

desired, or solicited.”  Id.; RCW 49.60.040(14).  The “fundamental object” of laws banning 

discrimination in public accommodations is “to vindicate ‘the deprivation of personal dignity that 

surely accompanies denials of equal access to public establishments.’” Id. (citing Heart of Atlanta 

Motel, Inc. v. United States, 379 U.S. 241, 250, 85 S. Ct. 348, 13 L.Ed.2d 258 (1964) (quoting S. 

Rep. No. 88-872, at 16-17 (1964)).   

Clearly, sexual misconduct—including sexual abuse and molestation—constitute 

mistreatment that makes a person feel unwelcome in a public accommodation such as a school.  

And applying WLAD to such claims certainly vindicates such deprivations of personal dignity.  

Accordingly, application of WLAD’s public accommodation provisions to Plaintiffs’ claims is 

consistent with their underlying purpose.   

D. Whether Plaintiffs’ Gender was a Substantial Factor Causing Their Discrimination 

is a Factual Question, Not a Legal Question for Certification 

                                                 
2 There is little doubt at this point that the District’s misrepresentations are willful at this point.  These same distinctions 
between the purpose of WLAD’s employment discrimination protections and public accommodation protections were 
thoroughly briefed by the parties during Plaintiffs’ motion to amend.   
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Finally, the District reiterates its previous argument that this case categorically cannot 

involve discrimination based on gender because District bus driver Gary Shafer “is alleged to have 

sexually abused both boys and girls.”  Dkt. 76 at 10.  But this argument reveals the District’s 

certification request as self-defeating.  As the Court aptly recognized, whether discrimination was 

based on gender is inherently a factual question for resolution after discovery, not a question of 

law warranting certification.  See FMC Techs., Inc. v. Edwards, No. C05-946C, 2006 WL 521665, 

at *3 (W.D. Wash. Mar. 2, 2006) (denial of certification proper where “additional factual 

development would aid the Court in determining what rules of law apply to the instant case”).   

Moreover, as the Court recognized, the question at this stage of the proceedings is whether 

any set of facts can be proved under the amendment to the complaint in this case that constitutes a 

valid claim.  Dkt. 74 at 10.  The allegations in the complaint in this case are that Shafer targeted, 

groomed, and sexually abused girls.  Under the complaint’s allegations, Plaintiffs certainly could 

prove that Shafer’s behavior was motivated by gender, as the Court already has recognized.      

Finally, capping off its string of misrepresentations, the District misleadingly argues that 

sexual harassment and abuse must exclusively target one gender or the other to constitute “gender 

based” discrimination under a WLAD public accommodation claim.  But citing only RCW 

49.60.180 employment discrimination cases to do so (and as pointed out in the previous motions 

practice), the District improperly conflates the standards applicable to employment discrimination 

claims and the “public accommodation” WLAD discrimination claim asserted by Plaintiffs.     

Indeed, the Supreme Court in Floeting expressly held that employment discrimination 

doctrines should not be imported into the public accommodation context.  192 Wn.2d at 854.  As 

detailed in Floeting, in the employment context, a plaintiff alleging gender-based employment 

discrimination must prove a number of elements, including “the conduct was because of sex.”  Id. 

at 854 (emphasis added).  In contrast, to establish a prima facie case of discrimination in a place of 

public accommodation under RCW 49.60.215, a plaintiff must instead prove different elements, 

including that the plaintiff is a member of a “protected class,” the defendant’s establishment is a 
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place of “public accommodation,” and the plaintiff’s protected status was a “substantial factor” 

that caused the discrimination.  Id. at 853 (emphasis added).     

Here, Plaintiffs must establish only that their gender was a substantial factor that caused 

the discrimination, not that only female students were abused, as the District suggests.  And again, 

the District cannot (and did not) show that there is no set of facts under the complaint’s allegations 

that could prove that Plaintiffs’ gender was a substantial factor causing the discrimination.3   

IV. CONCLUSION 

The District’s motion requesting reconsideration issues previously decided by the Court 

and the Court’s denial of certification should be denied as grossly untimely, reiterating its previous 

arguments, and raising arguments and authority it easily could have made in the previous motions 

practice.  And regardless, its arguments fail to demonstrate any question of law warranting 

certification.   

 

RESPECTUFLLY SUBMITTED this 15th day of July, 2019. 

 

PFAU COCHRAN VERTETIS AMALA PLLC 

 

 

By /s/ Darrell L. Cochran    

Darrell L. Cochran, WSBA No. 22851  

Kevin M. Hastings, WSBA No. 42316 

Nicholas B. Douglas, WSBA No. 49786 

Attorneys for Plaintiffs 

 

 

  

                                                 
3 Additionally, to the extent that the District suggests that “activity of a sexual nature” can never constitute 
discrimination even in the employment context, it yet again attempts to mislead the Court.  Dkt. 76 at 9.  In the case 
the District cites, Doe v. Wash. Dep’t of Transp., 85 Wn. App. 143, 148-49, 193 P.2d 196, rev. denied, 132 Wn.2d 
1012 (1997), the court merely held that even though the harassment at issue involved sexual comments, even the 
plaintiff conceded that the evidence demonstrated that the harasser “singled out those who appeared to be particularly 
offended by his conduct regardless of the victims’ sex.”  Doe, 85 Wn. App. at 149.  Accordingly, the court held that 
the evidence demonstrated that the plaintiff “was singled out not because of his sex but because of his sensitivity to 
his supervisor’s conduct.”  Id.  Doe did not hold that sexual activity, misconduct, or abuse categorically cannot 
constitute gender-based discrimination under WLAD.   
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CERTIFICATE OF SERVICE 

I, Sarah Awes, hereby declare under penalty of perjury under the laws of the State of 

Washington that I am employed at Pfau Cochran Vertetis Amala PLLC and that on today’s date, I 

filed the foregoing with the Court via ECF, automatically serving the following individuals: 

 
Mr. Michael E. McFarland, Jr. 

Evans, Craven & Lackie, P.S. 

818 W. Riverside, Suite 250 

Spokane, WA 99201-0910 

(509) 455-5200; fax (509) 455-3632 

 

Jerry  J. Moberg 

Jerry J. Moberg & Associates 

451 Diamond Drive 
Ephrata, WA  98823 
 
( ) Via U.S. Mail 

( ) Via Facsimile 

(X) ECF 
( ) Via Email 
 

DATED this 15th day of July, 2019. 

 

/s/ Sarah Awes  

Sarah Awes  

Legal Assistant 
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911 Pacific Ave., Ste. 200 

Tacoma, WA 98402 
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I, KEVIN M. HASTINGS, hereby declare under penalty of perjury that the following 

is true and correct: 

1. I am over the age of 18, competent to testify as to the matters stated herein and 

make this declaration based on my personal knowledge. I am the attorney of record for the 

Plaintiffs in this matter. 

2. Appended to my declaration as Exhibit 1 is a true and correct copy of the 

Supplemental Brief of Petitioner Group Health Cooperative in Floeting v. Group Health 

Cooperative, Washington State Supreme Court, No. 95205-1; 

3. Appended to my declaration as Exhibit 2 is a true and correct copy of the Brief 

of Respondent in Floeting v. Group Health Cooperative, Court of Appeals, Division I of the 

State of Washington, No. 75057-7-1. 

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE 

STATE OF WASHINGTON AND OF THE UNITED STATES OF AMERICA, 28 U.S.C. ¶ 

1746, THAT THE FOREGOING IS TRUE AND CORRECT. 

Dated this 15th day of July, 2019. 

PFAU COCHRAN VERTETIS AMALA, PLLC 

 

 

By s/ Kevin M. Hastings  

Kevin M. Hastings, WSBA No. 49786  
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I. INTRODUCTION 

This case presents a question under the Washington Law Against 

Discrimination ("WLAD") and Glasgow v. Georgia-Pacific Corp., 103 

Wn.2d 391, 693 P.2d 708 (1985), as to whether the Court should apply 

differing standards in determining if, and under what circumstances, an 

employer per se and an employer/owner of a place of public 

accommodation will be found culpable for sexual harassment committed 

by a non-supervisory employee. 

As noted in the Petition for Review ("Petition") submitted by 

Petitioner Group Health Cooperative ("GHC"), 1 the Court of Appeals' 

decision creates an anomaly among this Court's jurisprudence governing 

incidents of sexual harassment in the workplace under the WLAD, 

creating two standards of liability for employers for the same acts of their 

non-supervisory employees, solely based on whether the plaintiff is 

another employee or a patron. 

The Court of Appeals, m reversmg the trial court's summary 

judgment order in favor of GHC, disregarded the remedial standard for 

employers per se in Glasgow, in favor of essentially a strict liability 

standard for employer/proprietors. The Court of Appeals' decision 

1 Effective February 1, 2017, GHC was acquired by Kaiser 
Foundation Health Plan of Washington and, as of February 14, 2017, has 
been renamed Kaiser Foundation Health Plan of Washington. 
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provides no logical foundation for such a sharp distinction in the law and 

should be reversed. 

II.ARGUMENT 

The Glasgow Standard Seamlessly Applies to Claims of Sexual 
Harassment Perpetrated by an Employee in Places of Public 
Accommodation. 

1. Glasgow's Imputed Liability/Remedial Standard 

An imputed liability standard applies when an employer per se is 

sued under the WLAD by an employee for sexual harassment inflicted by 

a co-worker. In such a situation, Glasgow holds that imputing to an 

employer an employee's harassment, and thus holding the employer 

culpable, requires that the plaintiff/employee "show that the employer (a) 

authorized, knew, or should have known of the harassment and (b) failed 

to take reasonably prompt and adequate corrective action." 103 Wn.2d at 

407. Under Glasgow, an employer is vicariously liable, i.e., liability is 

imputed to the employer only if this standard is met. Id. Here, however, 

the Court of Appeals imputed liability to GHC without any consideration 

of whether GHC was vicariously liable for its employee's alleged actions. 

When the Glasgow standard is appropriately applied to a case 

brought under the WLAD for sexual harassment in places of public 

accommodation, RCW 49.60.215(1), adapting the language of this Court's 

decision in Glasgow to the facts of a case of sexual harassment in a place 
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of public accommodation demonstrates just how seamlessly Glasgow 

applies: 

[T]he allegations of the (patron) were to the effect that 
certain acts and conduct of (an) employee[ ] constituted 
sexual harassment; that this harassment ... created a hostile 
and intimidating . . . environment thereby depriving (him) 
of the opportunity to (patronize the business) free of sexual 
discrimination; and that this discrimination caused (him) 
severe physical, mental and emotional distress. Thus the 
plaintiff(' s) claim essentially is that (the business) 
implicitly, but effectively, made (his) endurance of sexual 
intimidation a term or condition of (his enjoyment). 

. . . Sexual harassment as a . . . condition [ of patronage] 
unfairly handicaps (a patron) against whom it is directed in 
his or her (enjoyment) and as such is a barrier to sexual 
equality in (places of public accommodation) .... 

Under the facts found by the trial court, this is . . . a case 
wherein the (patron) seeks to hold the (owner) responsible 
for a hostile ... environment created by (an employee's) 
sexual harassment of the (patron). 

See Glasgow, 103 Wn. 2d at 405.2 

2. The Court of Appeals' Misapplied RCW 49.60.215 

The Court of Appeals, and now Floeting, in his Answer to Petition 

for Review ("Answer"), rely on an errant dichotomy of the two principal 

sections of the WLAD at issue: RCW 49.60.180(3)- "Unfair practices of 

2 Following this passage, the Court set forth the four-part test under 
which such harassment may or may not be imputed to the employer under 
the premise of vicarious liability. I 03 Wn.2d at 407. Georgia-Pacific was 
found liable for its employees' actions. Nevertheless, Glasgow's imputed 
liability/remedial standard may exonerate employer defendants in 
applicable cases. See, id. 
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employers" - and RCW 49.60.215(1) - "Unfair practices of places of 

public resort, accommodation, assemblage, amusement." Neither statute 

provides that an employer/business owner can be held directly liable for 

the discriminatory acts of its employees; rather, liability can only be 

imputed to the employer. 

RCW 49.60.180(3) provides: 

It is an unfair practice for any employer3: 

To discriminate against any person in compensation or in 
other terms or conditions of employment because of age, 
sex, marital status, sexual orientation, race, creed, color, 
national origin, honorably discharged veteran or military 
status, or the presence of any sensory, mental, of physical 
disability or the use of a trained dog guide or service 
animal by a person with a disability[.] 

RCW 49.60.215(1) provides: 

It shall be an unfair practice for any person or the person's 
agent or employee to commit an act which directly or 
indirectly results in any distinction, restriction, or 
discrimination, or the requiring of any person to pay a 
larger sum than the uniform rates charged other persons, or 
the refusing or withholding from any person the admission, 
patronage, custom, presence, frequenting, dwelling, 
staying, or lodging in any place of public resort, 
accommodation, assemblage, or amusement, except for 
conditions and limitations established by law and 
applicable to all persons, regardless of race, creed, color, 
national ongm, sexual orientation, sex, honorably 
discharged veteran or military status, status of a mother 

3 "Employer" includes any person acting in the interest of an 
employer, directly or indirectly, who employs eight or more persons, and 
does not include any religious or sectarian organization not organized for 
private profit. RCW 49.60.040(11). 
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breastfeeding her child, the presence of any sensory, 
mental, or physical disability, or the use of a trained dog 
guide or service animal by a person with a disability. 

"Person" includes "one or more individuals, partnerships, 
associations, organizations, corporations, cooperatives, 
legal representatives, trustees and receivers, or any group of 
persons; it includes any owner, lessee, proprietor, manager, 
agent, or employee, whether one or more natural persons; 
and further includes any political or civil subdivisions of 
the state and any agency or instrumentality of the state or of 
any political or civil subdivision thereof." RCW 
49 .60.040(19). 

When it comes to deciding who can be held liable for such acts -

and under what circumstances under these statutes, the Court of Appeals 

asks who was harassed (an employee or a patron in a public 

accommodation setting), creating a substantive disparity between (a) an 

"employer" ( or "any person acting in the interest of an employer")4 that 

commits an "unfair practice" under RCW 49.60.180, and (b) a "person 

whose "agent or employee" commits an "unfair practice" under RCW 

49.60.215(1). However, both provisions speak in terms of an 

employer/owner's potential, imputed, i.e., vicarious, liability for the acts 

of an employee. 

The Court of Appeals found, absent any logical underpinning for 

doing so, that the Glasgow imputed liability/remedial standard does not 

4 See RCW 49.60.040(3). 
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apply in cases of sexual harassment against a patron of a place of public 

accommodation, even when the harassment - as in Glasgow - is 

inflicted by a non-supervisory employee. In this respect, the Court of 

Appeals held: 

The Glasgow case was brought pursuant to RCW 
49.60.180, a section regulating "unfair practices of 
employers." In deciding the case, our Supreme Court 
relied on a federal law analogue not applicable to public 
accommodation discrimination. And the basis for the 
court's decision [in Glasgow] has no applicability to 
Floeting's claim. 

Court of Appeals Opinion ("Opinion") at 18. 

The Court of Appeals did not explain why the "federal law 

analogue" adopted in Glasgow, i.e., Title VII, is "not applicable to public 

accommodation discrimination," where "[t]he WLAD is modeled after Title 

VII, so cases interpreting Title VII are considered persuasive authmity." 

Lodis v. Corbis Holdings, Inc., 172 Wn. App. 835, 849, 292 P.3d 779 

(2013). 

Nor did the Court of Appeals explain why the test from State v. 

Arlene's Flowers, Inc., 187 Wn.2d 804, 389 P.3d 543 (2017) should apply. 

As the Court of Appeals conceded, Arlene's Flowers did not involve 

alleged discrimination by an employee that was imputed to the 

employer/business owner under a vicarious liability theory. Rather, as the 

Court correctly noted: "In ... Arlene's Flowers, the alleged discriminatory 
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acts were those of the leader[] of the corporation[ ]." Opinion at 11.5 

Therefore, a Glasgow imputed liability/remedial standard analysis did not 

apply in Arlene's Flowers: "Where an owner, manager, partner or 

corporate officer personally participates in the harassment," the element of 

imputing harassment to the employer "is met by such proof." Glasgow, 

103 Wn.2d at 407. 

In apparent agreement, the Court of Appeals further noted, 

"Floeting's case presents vastly different circumstances." Opinion at 11. 

Despite such circumstances, i.e., the alleged perpetrator here was a GHC 

non-supervisory employee, and not the business owner, the Court opted to 

"follow Arlene's Flowers," id. at 20, which does not address the "vastly 

different circumstances" regarding discriminatory acts of an employee or 

imputing liability to an employer/owner under a vicarious liability theory. 

This demonstrates that the Court of Appeals' reliance on Arlene's 

Flowers is misplaced. While Floeting agrees that the respective statutes 

may impute liability to the employer and the public accommodation owner 

for the sexual harassment of their employees, he argues that the Arlene's 

Flowers test should also apply in determining whether an owner of a place 

of public accommodation is liable for a non-supervisory employee's acts, 

5 The "leader" was the owner of the business, Barronelle Stutzman. 
See Arlene's Flowers, 187 Wn.2d at 8 l 4. 
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without any consideration of vicarious liability. This, even though 

Arlene's Flowers involved the actions of the owner and not those of an 

employee, i.e., the scenario here and in Glasgow. 

The Court of Appeals' abandonment of Glasgow is premised on 

ensuring patrons receive the protections envisioned by the WLAD. 

Opinion at 8. This is unnecessary because RCW 49.60.215(1) specifically 

provides that any "employee" who engages in such prohibited conduct in a 

place of public accommodation is a "person" and is therefore liable for 

violation of the WLAD. RCW 49.60.040(19). There is no "one free bite" 

because the "person" (employee) who committed the unfair act can be 

directly liable for his or her own conduct. There is no need to create a 

new "direct liability" standard for employers to ensure "all" acts of 

discrimination are addressed. The premise for the Court of Appeals' 

departure from Glasgow to hold the employer automatically liable for acts 

of non-supervisory employees-who themselves can be directly liable 

under Section 215-is without basis. 

The other public policy basis for the Court of Appeals 

determination of "direct employer" liability relies on a factual proposition 

which is unsubstantiated and contradicted by the record - that contacts 

with patrons in places of public accommodation are fleeting. The record 

before the court demonstrates Floeting had a 20-year history as a patient at 
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the GHC clinic and had known and interacted with T.T. for years before 

her psychological breakdown. No evidence supports the Comi of Appeals' 

supposition even outside the confines of the instant case. It is just as 

likely that most patrons frequent the same places of public accommodation 

as part of their daily routine. 

The Court of Appeals contends "direct liability" of the employer 

"incentivizes employers to initiate careful hiring practices and adopt 

effective antidiscriminatory training and work rules" to "ensur[ e] that 

discriminatory acts do not occur." Opinion at I 4. This suggests that 

liability is premised on the employer's own conduct, i.e., failing to prevent 

the foreseeable, wrongful conduct of its non-supervisory employees, 

negligent hiring or retaining of the tortfeasor employee, or other breach of 

a duty of care in the way it hired, trained or supervised the tortfeasor 

employee, which caused the harm to the plaintiff. Yet, under the Court of 

Appeals' "direct liability" construct, no amount of employer investment in 

antidiscriminatory workplace policies, training and careful hiring practices 

will avoid employer liability for the unforeseeable conduct of a long-term 

employee such as T.T. who was undergoing a mental health crisis. 

Although using the terminology of "direct liability," the Court of Appeals' 

standard is patently one of "strict liability." 

Washington law does not permit strict liability of employers for an 
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employee's sexual misconduct in the absence of knowledge.6 The Court 

of Appeals rejected Glasgow and decades of this jurisprudence apparently 

because RCW 49.60.215(1), which was first enacted in 1957, did not 

"mention the doctrines of vicarious liability or respondeat superior." 

Opinion at 12. This Court has long ruled that, "The legislature is 

presumed to know the law in the area in which it is legislating, and 

statutes will not be construed in derogation of common law absent express 

legislative intent to change the law." Wynn v. Earin, 163 Wn.2d 361,371, 

181 P .3d 806 (2008). The doctrine of respondeat superior in Washington 

dates back to at least 1901 in the case of Doremus v. Root, 

715, 63 Pac. 572 (1901), in which the Court stated: 

Wash. 710, 

The act of an employee, even in legal intendment, is not the act of 
his employer, unless the employer either previously directs the act 
to be done or subsequently ratifies it. For injuries caused by the 
negligent act of an employee not directed or ratified by the 
employer, the employee is liable because he committed the act 
which caused the injury, while the employer is liable, not as if the 
act was done by himself, but because of the doctrine of reJpondeat 
superior the rule of law which holds the master responsible for 

6 C.JC. v. Corp. of Catholic Bishops of Yakima, 138 Wn.2d 669, 
718-20, 985 P.2d 262 (1999); Niece v. Elmview Group Home, 131 Wn.2d 
at 39, 42, 53-59 (staff member at a group home sexually assaulted a 
disabled woman); Smith v. Sacred Heart Med. Ctr., 144 Wn. App 537, 
543, 184 P.3d 646 (2008) (nursing assistant at hospital engaged in sexual 
activity with former psychiatric patients); Bratton v. Calkins, 73 Wn. App 
492, 498-501, 870 P.2d 9811 (1994) (teacher engaged in a sexual 
relationship with a student); Thompson v. Everett Clinic, 71 Wn. App 548, 
550-53, 860 P.2d 1054 (1993) (staff physician at clinic engaged in sexual 
activity with patients). 
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the negligent act of his servant, committed while the servant is 
acting within the general scope of his employment and engaged in 
his master's business. The primary liability to answer for such an 
act, therefore, rests upon the employee, and when the employer is 
compelled to answer in damages therefor he can recover over 
against the employee. 

See also Miller v. Alaska SS. Co., 139 Wash. 207, 214, 246 Pac. 296 

(1926). 

RCW 49.60.215 in fact invokes an analysis of vicarious liability 

and agency law by using the term "agent or employee." The rejection of 

vicarious liability/respondeat superior doctrines by the Court of Appeals 

contravenes the law. 

The language m RCW 49.60.180 and RCW 49.60.215(1) with 

respect to harassment in the workplace and harassment in places of public 

accommodation, though worded differently, does not create direct liability 

of the employer/owner for the unforeseeable acts of non-supervisory 

employees or support different standards for determining an 

employer/owner's liability based upon who is harmed. Glasgow should 

apply in either context. 

Floeting himself, while wrestling with the obvious premise that an 

owner of a place of public accommodation -just like an employer per se 

- can be found vicariously liable for the sexual harassment of an 

employee, equates imputed discrimination in the workplace with imputed 
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discrimination in a place of public accommodation, and thereby defeats 

his own premise. 

Citing RCW 49.60.215(1) and 49.60.040(19), Floeting states: 

• "[I]n a place of public accommodation, any person, including a 
business, engages in an unfair practice when the person or its agent 
or employee discriminates against a patron." Answer at 6. 

• "If the legislature did not intend to make businesses liable for 
the discriminatory acts of their employees, there would have been 
no reason for it to include the phrase 'or the person's agent or 
employee' in the first sentence of' RCW 49.60.215(1). Id. 

• "Group Health ... is liable for ... the discriminatory acts of its 
agents and employees." Answer at 7. 

Floeting agrees that there is imputed liability to an employer for 

sexual harassment committed by an "agent or employee." But like the 

Court of Appeals, he wholly fails to come up with a premise as to why this 

Court should ignore the negligence standard of Glasgow in the virtually 

identical situation involving a non-supervisory employee's alleged 

harassment of a patron in a place of public accommodation. 

Still, Floeting cites Glasgow, stating: 

In Glasgow, the plaintiffs sought damages from their 
corporate employer for harm they suffered as a result of a 
coworker's sexual harassment. Since the statute only 
addressed unfair practices by an "employer," this Court had 
to decide under what circumstances a hostile work 
environment created by a coworker could be attributed to 
the employer. 
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Answer at 5. This is the lead-in to a vicarious liability analysis, which this 

Court resolved in establishing the Glasgow standard. 

Applied here, this statement fluidly demonstrates how this matter 

presents the case of a plaintiff (Floeting) who, like the Glasgow plaintiffs: 

sought damages from (his medical provider) for harm (he) 
suffered as a result of a[n employee's] sexual harassment. 
Since the statute [RCW 49.60.215(1)] ... addresse[s] unfair 
practices by an employer [owner or proprietor], this Court 
ha[s] to decide under what circumstances [harassment] by 
a[n employee] could be attributed to the employer. 

This is a clear invitation to apply Glasgow in this case. 

The employee here (T.T.) is comparable to the employee/coworker 

(David Long) in Glasgow, as are the allegations of sexual harassment. 

The respective employers - Georgia-Pacific and GHC - are the 

defendants under RCW 49.60.215(1) and RCW 49.60.180, respectively. 

The only difference is that GHC is sued as an owner of a place of public 

accommodation and Georgia-Pacific was sued as an employer. 

The potentially dizzying effect of the double standard that results 

from applying the Arlene's Flowers test, rather than Glasgow, in cases 

under RCW 49 .60.215(1 ), presents a potential legal nightmare in the 

making. Given this elementary analysis, it is evident that the Court of 

Appeals erred in failing to apply the imputed liability/remedial standard 

under Glasgow, and instead adopted a rule, fashioned from Arlene's 
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Flowers, that applies only in situations where the business owner is the 

source of illegal discrimination as opposed to the case we have here, as 

in Glasgow, where an employee is the bad actor and any liability must be 

imputed to the employer under the doctrine of vicarious liability. 

3. Applying the Glasgow Standard Here Is Consistent with Public 
Policy Expressed in the WLAD. 

Glasgow is a seminal case "This case of first impression in this 

state involves sexual harassment at the workplace." 103 Wn. 2d at 402. 

As such, the Court cited no Washington law regarding workplace sexual 

harassment, relying instead on other authorities, i.e., Title VII, for which 

the Court of Appeals apparently criticizes the Glasgow Comi.7 At the 

same time, Glasgow enunciates public policy principles under the WLAD: 

The Legislature has declared practices of discrimination 
because of sex to be matters of state concern. RCW 
49.60.010. In furtherance of this concern, a state statute ... 
requires that (RCW 49.60.180(3)) "be construed liberally 
for the accomplishment of the purposes thereof," RCW 
49.60.020. Yet another statute provides that persons injured 
by such violations shall have a civil action to recover actual 
damages, costs and attorneys' fees. RCW 49.60.030(2). 

In support of its goal to advance "WLAD's guarantee against 

discrimination in employment," the Court of Appeals repeated the 

Glasgow Court's reference to liberal construction of the WLAD under 

7 Opinion at 18. Even so, the Court of Appeals cites Title VII in 
support of its unremarkable statement that sexual harassment in the 
workplace is a serious form of discrimination. Id. at 6. 
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RCW 49.60.020 (Opinion at 5) and cited other WLAD provisions that 

were in effect when Glasgow was decided: 

• "RCW 49.60.030(1) establishes that '[t]he right to be 
free from discrimination because of . . . sex . . . is 
recognized as and declared to be a civil right."' 
Opinion at 5. 

• "Sexual harassment subjects a person to a 'distinction, 
restriction, or discrimination' because of that person's 
sex, in contravention ofRCW 49.60.215(1)." Id. at 6. 

• "[O]ur legislature declared 'that practices of 
discrimination against any of (the state's) inhabitants ... 
are a matter of state concern [ and] that such 
discrimination threatens not only the rights and proper 
privileges of its inhabitants but menaces the institutions 
and foundation of a free democratic state.' RCW 
49.60.010." Id. at 9. 

The Court of Appeals also cited Lodis v. Corbis Holdings, Inc., 

172 Wn. App. 835, 848 (2013), for its premise that: "The purpose of the 

statute [WLAD] is to deter and eradicate discrimination in Washington-a 

public policy of the highest priority." Opinion at 9. Finally, the Court 

quotes Glasgow: "the WLAD is 'preventative [sic] in nature."' Id. 8 

And yet, despite such pronouncements, we have the decision in 

Glasgow itself and its progeny, under which an employer can be 

exonerated for sexual harassment committed by an employee. While, 

Glasgow states that "[s]exual harassment as a working condition unfairly 

8 The italicized word in Glasgow is "preventive." 103 Wn.2d at 
408. 
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handicaps an employee against whom it is directed in his or her work 

performance and as such is a barrier to sexual equality in the workplace," 

103 Wn.2d 405 (Opinion at 6), the case, and this Court, still find employer 

liability only under Glasgow's remedial standard. The WLAD is not an 

iron glove; thus, there is room here for such remedial principles as those 

established by the unanimous Glasgow Court and its eminent jurists. 

If the Court of Appeals' decision is not reversed, it conjures a 

scenario in which liability is not imputed to an employer if a female 

employee endures pervasive sexual harassment by a coworker, while that 

same employer - the owner of a small coffee shop can be held directly 

liable for the unforeseeable acts of an employee, without any 

consideration of the doctrine of vicarious liability. 

When it comes down to a company's liability, it would make no 

sense for the Court to adopt a legal standard under which pervasive 

harassment of an employee is treated differently and more liberally on 

behalf of an employer than transient and/or incidental harassment of a 

business patron. Why should one unforeseeable offensive encounter in a 

fast-food restaurant versus months or years of harassment in a paper mill 

be treated more harshly from the owner's standpoint? We implore the 

Court to answer this question - "It shall not." 
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Applying the Glasgow standard to this case is a more 

straightforward application of the law, as opposed to the Arlene's Flowers 

direct (not imputed) liability test, adopted in a case involving 

discrimination by a business owner (rather than an employee) under RCW 

49.60.215 and upon which the Court of Appeals relied. 

III. CONCLUSION 

For the compelling reasons above, this Court should apply the 

remedial standard under Glasgow to determine when an employer is liable 

for the alleged sexually harassing acts of its non-supervisory employees 

under RCW 49.60.215(1). The Court should also adopt Glasgow's 

"severe" or "pervasive" requirement to give some meaning to the Court of 

Appeals' otherwise amorphous test of when an objective person would 

"feel" unwelcome. The Court of Appeals decision should be reversed. 
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Respectfully submitted this 9th day of April, 2018. 
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A. INTRODUCTION 

Respondent Group Health Cooperative ("GHC") is a member 

governed, nonprofit health care system organized under the laws of the 

State of Washington and based in Seattle. GHC operates Northgate 

Medical Center, where Appellant Christopher Floeting ("Floeting") 

attended his medical appointments. 1 

Floeting is a member and patient of GHC. Floeting claims that on 

numerous occasions between July 2012 and September 2012, a female 

Patient Access Representative, referred to herein as TT, sexually harassed 

him while he was on the GHC Northgate campus.2 Floeting lodged a 

complaint with GHC on September 11, 2012. In it, he detailed one 

conversation of a sexual nature and another regarding TT's mental health. 

He also expressed concerns about TT' s work performance and 

professionalism. An investigation was already under way into TT' s 

behavior and that investigation was expanded to include Floeting's 

allegation. GHC terminated TT two weeks later, on September 25. for 

violations of various GHC policies. 

1 Appellant's opening brief repeatedly refers to Floeting as Reverend Floeting. 
Floeting admits he has had no religious training. He obtained an online certificate 
designating him as a reverend two weeks after completing an online form and submitting 
a $40 payment. CP 329-338. 

2 As TT is not a party to the lawsuit, the parties have agreed to refer to her in this 
way to protect her anonymity. 
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Nearly three year after TT's termination, Floeting filed a lawsuit in 

King County Superior Court against GHC. In it, he alleged that GHC was 

liable to him for damages for sexual harassment and negligent supervision 

stemming from his alleged encounters with TT. GHC moved for summary 

judgment, asking the court to dismiss both claims on the grounds that 

although Floeting may have experienced inappropriate conduct on the part 

of TT (the most egregious of which he never reported or raised until his 

lawsuit), Floeting did not have actionable claims for sexual harassment or 

negligent supervision. The trial court agreed and granted GHC's motion, 

dismissing both claims. This appeal arises from the trial court's order. 

Floeting does not assign error to the trial court's dismissal of his 

claim for negligent supervision. His appeal is limited to his claim for 

sexual harassment in a place of public accommodation. GHC respectfully 

asks this Court to affirm the decision of the trial court concluding that 

Floeting cannot, as a matter of law, establish a claim for sexual harassment 

in a place of public accommodation under the Washington Law Against 

Discrimination ("WLAD"), RCW ch. 49.60 et seq. because: (I) the 

WLAD does not encompass such a claim; (2) the test offered by Plaintiff 

to establish a claim ignores 30 years of sexual harassment case law. and is 

therefore invalid on its face; and (3) applying established legal principles 

- 2 -
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111 both sexual harassment and public accommodation jurisprudence, 

Floeting has not raised a genuine issue of material fact that would permit 

his claim to proceed. 

B. ISSUES PERTAINING TO ASSIGNMENT OF ERROR 

GHC believes that the issues pertaining to Floeting's assignment of 

error are best stated as follows: 

1. Whether the WLAD expressly creates a cause of action for 
sexual harassment in a place of public accommodation. 

2. If the WLAD can be interpreted to include a claim for 
sexual harassment in a place of public accommodation, whether Floeting' s 
proposed prima facie test is consistent with the test for sexual harassment 
uniformly applied by Washington courts in other contexts, specifically that 
the conduct complained of is unlawful only if it was: (1) unwelcome; (2) 
because of sex; (3) sufficiently severe or persistent to deny the plaintiff an 
established right under the WLAD; and ( 4) imputable to the defendant. 

3. Whether under the appropriate test, Floeting can 
demonstrate the existence of a genuine issue of material fact warranting 
reversal of the trial court's decision dismissing his claim for sexual 
harassment. 

C. STATEMENT OF THE CASE 

F!oeting has been a member of GHC for nearly 35 years. CP 48. 

He attended appointments at the Northgate facility approximately three 

times per month. CP 46. 48. Floeting checked in for his appointments 

with a number of Patient Access Representatives ("P ARs") during this 

time. including TT. whom he had known for many years. CP 49. Floeting 

,., 
- .) -
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had never had any issues with TT until the summer of 2012 when he 

claimed TT subjected him to inappropriate comments when he was on site. 

CP 49, 50. 

TT was hired as a PAR at GHC Northgate in May 2001. CP 60. 

Prior to the summer of 2012, GHC had not received any member 

complaints about TT. Id. In addition, there had been no cause to initiate 

disciplinary action against TT or any concerns about TT' s fitness to 

perform her job. Id. 

1. Critical Dates 

a. July 2012 

Floeting had medical appointments at the Northgate facility on 

July 2, 11and24. CP 60, 79-89. TT checked him in on the 11th and 24th. 

CP 73, 75. 

On Friday. July 27, GHC was alerted to a Facebook post in which 

TT appeared to discuss suicide. CP 60, 91, 93-94. TT' s supervisor, Mary 

Kelly, who was dealing with a family emergency, informed a fellow co

worker, Michelle Paige, of TT's post. Id. Paige volunteered to reach out 

to TT. Id Paige went to TT's home to check on her. Id. 

On Monday. July 30, TT initiated an internal complaint against 

Kelly and Paige alleging they had inappropriately accessed records to find 

- 4 -
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her home address and other personal information. CP 60, 96-98. The 

situation prompted a conversation between GHC personnel, including the 

P ARs supervisor. and TT about TT' s well-being. Id. TT went on medical 

leave for the rest of the week, beginning July 31. CP 102, 104. 

b. August 2012 

TT remained on medical leave through August 3 and was again on 

leave August 9 and 1 O; hospitalized August 17-20 and on leave thereafter 

until August 27. CP 104. Floeting had medical appointments on August 

1, 15 and 23. CP 78-79, 82. August 15 was the only day in August that 

TT's work schedule coincided with Floeting's appointments. Id. 

On August 2, while TT was on leave, GHC received a complaint 

about TT from one of its members, KK.3 CP 111. This was the first 

complaint GHC received about TT from a GHC member. CP 61. GHC's 

transcription of the complaint reads as follows: 

Member contacted Member Quality to register a "harassment" 
complaint about a staff member at Northgate Medical Center. 
Member states a staff member named [TT] who works as a PAR. 
has been calling and harassing him for six or seven months. 
Member said she leaves messages "crying" saying she is going to 
"'kill herself' and she "hates her job." When asked why she would 
be calling him. member said he has no idea. Member said there 
has never been a personal relationship between him and [TT]. 
Member states [TT] called, or texted, him at least 25 times on 

' As KK is not a party to the lawsuit. the pm1ies have agreed to refer to him in 
this way to protect his anonymity. 
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7126112, which caused him to get in trouble at his job. Member 
said he thinks [TT] is "on drugs." 

CP 111. 

That same day, Mark Bresnick, GHC's Patient Access and 

Business Operations Manager, initiated an internal investigation to 

determine whether TT had inappropriately accessed KK's medical records 

to obtain his contact information in violation of GHC policies. CP 114-

115. GHC's Privacy Manager determined TT's access had been legitimate 

and in the normal course of her job duties. Id. 

On August 8, GHC decided an investigatory meeting with TT was 

appropriate to discuss the allegations levied by KK. CP 114-15, 117. As 

TT, a union member, was out on leave again from August 9-10, the 

investigation meeting was scheduled for August 17, to allow TT time to 

arrange for union representation. CP 104, 114-15, 117. On August 16, the 

day before the investigation meeting, KK contacted GHC saying he had 

not had any calls or correspondence from TT since August 3, 2012, the 

day after he filed his complaint. CP 119. 

Although TT had not made contact with KK between August 3 and 

August 16. GHC proceeded with the investigation meeting as scheduled. 

CP 62. TT attended the meeting with her union representative. Id At the 

- 6 -
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meeting. TT informed GHC that she did not recall when she got KK"s cell 

phone number. but said he gave it to her, as well as to other staff members. 

CP 121. TT said KK had come to her house to fix her car and that her 

daughter occasionally worked on KK's computer for him. Id. TT denied 

KK's characterizations of their interactions and offered to provide her 

phone records. Id. GHC indicated this would be helpful. Id. 

Following the August 17 meeting, later that day GHC helped get 

TT into a hospital for observation, where she remained until August 20. 

CP 62, I 05-06, 123. Upon her discharge from the hospital, TT remained 

on medical leave until she received clearance from her medical provider to 

return to work on August 27. Id. 

On August 23, Stephanie Hansley (a manager involved in the 

investigation) contacted KK to follow up on his complaint following the 

meeting with TT. CP 125. During this conversation, KK admitted to 

giving TT his cell phone number; however, he claimed he had never given 

his home phone number out. Id. KK also acknowledged a relationship 

with TT outside of the Northgate facility, which included him working on 

her car. Id During the calL KK said TT had made inappropriate sexual 

comments to him. Id. This was the first time GHC learned that any of 

Tr s communications with KK may have been sexual in nature. CP 63, 

- 7 -
=I Ohll.151 'I :?:?408-195 

Case 3:16-cv-05273-BHS   Document 78   Filed 07/15/19   Page 40 of 77

ER 197



125. KK agreed to bring in his phone records to support his version of 

events by the end of the month. CP 125. 

KK provided his cell phone records on August 31. CP 127. That 

same day. Hansley sent an email to TT saying that if GHC did not receive 

TT's phone records by September 5, the investigation would move 

forward without them. CP 63. 

c. September 2012 

Floeting had appointments at the Northgate facility on 

September 5, 17 and 28. CP 84, 88. 

On September 6, TT advised Hansley that she could not get her 

phone records. CP 63. Hansley immediately informed Ted Scott, Senior 

Human Resource Consultant at GHC, of this information. Id. Scott 

replied that the investigation conducted thus far indicated a possible 

violation of GHC policies regarding inappropriate interactions with KK. 

particularly KK's newly reported allegations that some comments were 

sexual in nature. Id. Scott proposed that they have another meeting with 

TT to address KK's new allegations. Id. 

On September 11, before the second investigation meeting 

regarding KK's complaint occurred, Floeting called TT's co-worker about 

- 8 -
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TT. CP 129. This was the first complaint made by Floeting. A summary 

of Floeting' s call. in relevant part, reads as follows: 

Patient CF called and asked to speak to a manager[.] [S]ince you 
were gone: I took the call. This patient wanted the phone number 
to where he could report a concern and that he wanted to make sure 
that it was kept confidential. I gave this patient the number and 
then the patient [proceeded] to tell me some information that was 
sensitive to the patient. Patient states that [TT] spoke about some 
troubles she was having with one of her coworkers and gave 
Michelle's name. Also stated that was concerned about a 
conversation that this patient had with [TT]. [TT] stated that she 
has tried to kill herself in the past and mentioned her time in a 
psychiatric ward. Another conversation: [TT] talked about a time 
that she locked her boyfriend in a room, danced in front of her 
boyfriend watching a porno film. This information made this 
patient very uncomfortable and felt that it was actually sexual 
harassment. Made sure that I knew that CF had morals and felt 
very uncomfortable. Really wants this to stop. Other things that 
this patient talked about was that many times when this patient 
comes in and checks in with [TT] it turns out that [TT] did not 
check patient in and ends [up] waiting for sometimes hours. 

CP 129. 

Floeting called Customer Service to register his complaint. 

CP 131. Saying TT' s behavior had become "problematic and 

uncomfortable" for him. he cited the following exchanges, which echoed 

those in his initial call: 

... 1) She started talking to him, during a check-in, about her 
relationship with her boyfriend, about a movie he wanted to watch 
in the bedroom and that she learned it was a porno movie. 
Member said this conversation made him feel very uncomfortable, 
it \Vas extremely inappropriate and he was embarrassed because 
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others could hear her. 2) She told him that "GH thinks I'm ok, but 
I'm not. Police have had to remove me from my house and admit 
me to a hospital because I have mental issues." 3) At a later time, 
she saw him in the clinic and continued the conversation about her 
mental status. 4) He inquired about PAR "Michelle" who was no 
longer sitting by [TT]. He said [TT] went into detail describing a 
union situation and that she had personal problems with Michelle, 
so they were separated from each other. Member said this was way 
too much information and again, he was very uncomfortable. 

CP 131. 

The next day, September 12, Supervisor Mary Kelly called 

Floeting to follow up. CP 135. Kelly documented the call, in relevant 

part, as follows: 

[Floeting] wanted to file a sexual harassment complaint against 
[TT]. He stated approximately 3 months ago he was checking in 
for an appointment and [TT] started to chat with him about a 
weekend she spent with her boyfriend. She told him that her 
boyfriend had put a pornographic DVD on and wanted her to watch 
it. She enjoyed it. After the DVD her boyfriend and [TT] had a 
really good time. 

When she checks him in, over 80% of the time she does it wrong. 
She becomes distracted, talking about personal things. The 
treatment center told him no labels come when [TT] checks him in 
and they don't know he is there. When anyone addresses it with 
her she hands it off to someone else to deal with. She is rude and 
insubordinate with others. 

About a month ago she told him while checking in again for 
another appointment that GH does not think she is crazy but she is 
crazy. When she goes to the hospital they keep sending her home 
and then the police have to come and pick her up and take her 
home. She has spent time in a psychiatric ward. And she had tried 
to kill herself before. The patient told her he had to get going and 

- I 0 -
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walked away. It appeared that she must have taken her break or 
something like that, because then she showed up in the pharmacy 
waiting area and proceeded to tell him more of the story. He does 
not recall what he did but he knew he wanted her to stop and get 
away from her. 

915 Chris came in and [TT] was sitting at Michelle Paige's desk 
and Chris asked where Michelle was. [TT] told him that there was 
a big grievance between herself and Michelle and administration 
won't dare [p Jut them together. 

CP135. 

On September 13, Hansley received news of Floeting's complaint. 

CP 64. In light of Floeting's complaint, GHC agreed to consolidate the 

investigation and schedule a meeting with TT to address both complaints 

as soon as possible. Id 

The final investigation meeting with TT took place on 

September 19. CP 13 7-40. At the meeting, TT was presented with a copy 

of GHC's sexual misconduct policy and a copy of the new complaint by 

Floeting. Id TT denied all the allegations relating to Floeting. However, 

she did not have a plausible explanation for what appeared to be her 

handwriting on the back of an appointment card KK provided to GHC. Id 

TT encouraged GHC to speak to a co-worker, saying the co-worker might 

be able to support her version of events with regard to her patient 

interaction. Id 

- 1 1 -
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TT was out sick and on vacation on Thursday, September 20 and 

Friday, September 21. CP 107. During that time, GHC spoke to the co

worker who said she had not heard any conversations between patients and 

TT. CP 65. However, the co-worker said TT might be making patients 

uncomfortable. Id. Because of the two complaints referencing comments 

and interactions that were inappropriate and unprofessional, and the results 

of GHC's investigation, GHC terminated TT. CP 65. As to Floeting's 

complaint, GHC determined that TT's comment about watching 

pornography with her boyfriend violated Group Health Policy "02-0125 

Customer Service," which states that all "rude or otherwise inappropriate 

behavior by staff is not acceptable." CP 142-44. TT's last day at the 

Northgate facility was Tuesday, September 25. CP I 08. 

2. Floeting's October 2015 Deposition 

At his deposition. Floeting said TT started subjecting him to 

"somewhat" offensive conduct in early July 2012. CP 49. He described 

the concerning conduct as ·'little comments here and there" such as: "Hi, 

good looking," '·Good morning good looking," and "Don't you bring your 

girlfriends coffee?'" Id Floeting said he found the comments offensive 

because he didn't "feel somebody in her capacity should be saying those 

kind of things to the public.'· Id Floeting only had two appointments in 
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July (July 11 and July 24) that overlapped with TT's work schedule. CP 

73. 77. Neither Floeting nor the other member, KK, had made any report 

to GHC at that time. 

Floeting testified that the "real offensive things" started in August, 

which he described as TT offering up intimate details about her weekend. 

CP 50. Floeting claims TT said she had locked her boyfriend in the 

bedroom to watch pornographic movies, do drugs and have sex the whole 

weekend. Id. Floeting claims TT told him that he "should have been 

there," which was not included in his reports made on September 11 and 

12, 2012. CP 53. Floeting testified he was "kind of flabbergasted" by the 

comment. CP 51. TT only worked on one of Floeting's August 

appointment days (August 15).4 CP 79. 

Floeting testified that the next interaction took place on 

September 5. CP 53. In his September 11 and 12, 2012 reports to GHC, 

he described an interaction with TT on September 5 as follows: "9/5 Chris 

came in and [TT] was sitting at Michelle Paige's desk and Chris asked 

where Michelle was. [TT] told him that there was a big grievance between 

4 Floeting testified that he believed the conduct occurred on either the 24th or 
25th of August. which was when TT was on medical leave. This testimony also 
contradicts Floeting · s September 12. 2012. statement to Mary Kelly that the offensive 
conduct started '"three months·· before September 12. 2012. CP 135. 
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herself and Michelle and administration won't dare [p Jut them together." 

CP 135. 

During his deposition, however, Floeting testified that he 

encountered TT in a hallway by the public restrooms when she leaned into 

him and whispered said, "I bet you have a big cock. I'd like to see it." CP 

53. Floeting said that TT placed herself in such a way that he felt she was 

rubbing herself against him intentionally. CP 54. When asked why 

Floeting failed to mention this encounter at the time he made his 2012 

complaint, Floeting testified that he did not want to repeat the "foul, 

graphic descriptive language" to any female employee of GHC. CP 54-55. 

However, he offered no explanation for why he originally said he 

encountered her at the check-in desk and then three years later said he 

encountered her in the hallway on that day. 

Floeting testified he had other undefined encounters with TT that 

gave rise to his complaint and that those encounters occurred on 

September 11 (a date when Floeting did not have an appointment), 

September 17 and September 28 (three days after TT was terminated). CP 

CP 55. However, when pressed in his deposition to provide details, 

Floeting refused and walked out of the deposition. Id. Then, a few days 

after the deposition, Floeting presented GHC' s counsel with corrections to 
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his deposition. In them. he said nothing happened on September 28. CP 

58. 

Floeting also testified that he communicated with the other 

complainant KK on multiple occasions prior to filing the present lawsuit. 

CP 4 7. He said that the two exchanged stories and talked about possibly 

filing a joint lawsuit against GHC. Id. 

At the time GHC made its decision to terminate TT's employment, 

the only information GHC had in its possession relating to Floeting was: 

(a) an allegation that TT had mentioned a weekend where she and her 

boyfriend had watched a pornographic movie (there were no mention of 

drugs at the time of the original complaint); (b) an allegation that TT made 

comments about trying to kill herself; ( c) an allegation that TT was having 

problems with a co-worker: and (d) concerns about errors when she 

checked him in. CP 65. 

Although Floeting testified that other encounters occurred on 

September 11. 17 and 28. it is undisputed that Floeting's last day of 

employment was September 25, Floeting did not have a medical 

appointment on September 11. and TT did not check Floeting in for his 

appointment on the 17th. If Floeting did, in fact, have an uncomfortable 

encounter with TT on the 1 i 11 • he never brought it to GHC's attention and 
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refused to provide any details about the alleged encounter m his 

deposition. 

D. ARGUMENT 

1. Standard of Review. 

This matter is before this court following a grant of summary 

judgment dismissing Floeting's claims in their entirety. Review of a grant 

of summary judgment is de novo. Bank of Am. NT & SA v. David W 

Hubert, 153 Wn2d 103, 111, 101 P.3d 508 (2004). Summary judgment is 

proper if there is no genuine issue of material fact and the moving party is 

entitled to judgment as a matter of law. CR 56( c ). 

2. The WLAD does not expressly create a claim for sexual 
harassment in a place of public accommodation. 

RCW 49.60.030 generally bans discrimination on the basis of sex. 

RCW ch. 49.60 does not define "discrimination," but specific subparts of 

the statute identify situations in which people enjoy the right to be free 

from discrimination, which include: 

(a) The right to obtain and hold employment without 

discrimination; 

(b) The right to the full enjoyment of any of the accommodations, 

advantages, facilities, or privileges of any place of public resort, 

accommodation. assemblage, or amusement; 
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( c) The right to engage 111 real estate transactions without 

discrimination. including discrimination against families with 

children; 

( d) The right to engage 111 credit transactions without 

discrimination; [and] 

( e) The right to engage in insurance transactions or transactions 

with health maintenance organizations without discrimination. 

RCW 49.60.030(1). 

Thus far, Washington courts have held that sexual harassment 

constitutes unlawful discrimination when it acts as a barrier to sexual 

equality in only two of the five situations identified above, including in the 

workplace and in real estate transactions, but not including places of 

public accommodation. The elements of a claim for sexual harassment are 

not defined by statute. They have been developed by the courts. Glasgow 

v. Georgia Pacific Corp., 103 Wn.2d 401, 693 P.2d (1985) (workplace); 

Tafoya v Human Rights Comm'n, 177 Wn. App 216, 223-24; 311 P.3d 70 

(2013) (real estate). 

Floeting alleges that certain acts and conduct of TT detailed above 

constitute sexual harassment in a place of public accommodation. 

Specifically. Floeting claims that TT's sexually charged commentary 

- 17 -
:; I 060-'51 \ I 22-Hl8- I 95 

Case 3:16-cv-05273-BHS   Document 78   Filed 07/15/19   Page 50 of 77

ER 207



denied him the full enjoyment of the Northgate facility in violation of 

RCW 49.60.030(l)(b). as well as RCW 49.60.215, which makes it an 

unfair practice for any person, in a place of public accommodation, "to 

commit an act which directly or indirectly results in any distinction, 

restriction, or discrimination" based upon a patron's "race, creed, color, 

national origin, sexual orientation, sex," or other prescribed status. 

However, Floeting concedes that no Washington appellate court has 

interpreted the WLAD to encompass his cause of action. App Br 1. 

Floeting asks this Court to create a new cause of action, in this case of first 

impression. 

The Court should not expand the WLAD to include a claim for 

sexual harassment in a place of public accommodation as the treatment 

specifically prohibited by the public accommodation statute cannot be 

interpreted to include unwelcome sexual innuendo or overture. The Court 

should also reject the test proposed by Floeting to establish a claim for 

sexual harassment under the WLAD. 5 Contrary to Washington law, 

5 Floeting's test, discussed in detail herein, would allow a plaintiff to establish a 
claim for sexual harassment in a place of public accommodation under the WLAD by 
showing: ( 1) that plaintiff was denied the right to purchase services offered by a place of 
public accommodation ·'without being subjected to acts causing him, directly or 
indirectly, to be treated as not welcome, accepted, desired or solicited on the basis of 
sex'"; or (2) that plaintiff was denied admission to a place of public accommodation 
"without being subjected to acts causing him, directly or indirectly, to be treated as not 
welcome. accepted. desired. or solicited on the basis of sex''; or (3) that the place of 
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Floeting's test would relieve him from proving that TT's conduct was 

sufficiently severe or persistent to deny him an established right under the 

statute or that the conduct can be imputed to GHC. 

3. The treatment prohibited by RCW 49.60.040 cannot be 
interpreted to include unwelcome sexual innuendo or 
commentary. 

RCW 49.60.030(l)(b) guarantees, in relevant part, the right to be 

free from unlawful discrimination in a place of public accommodation 

because of an individual's protected class status. This includes "the right 

to the full enjoyment of any of the accommodations, advantages, facilities, 

or privileges of any place of public resort, accommodation, assemblage, or 

amusement." RCW 49.60.030(l)(b). 

"Full enjoyment" is defined as the right to: 

purchase any service, commodity, or article of personal property 
offered or sold on, or by, any establishment to the public, and the 
admission of any person to accommodations, advantages, facilities, 
or privileges of any place of public resort, accommodation, 
assemblage, or amusement, without acts directly or indirectly 
causing persons of any [protected class] to be treated as not 
welcome, accepted. desired, or solicited. 

RCW 40.60.040(14). 

As noted by the Supreme Court, "The language of this section 

reveals the legislature· s concern that no person should be treated as 'not 

public accommodation "committed an act that directly or indirectly resulted in any 
distinction. restriction or discrimination against him on the basis of sex.'· App Br 17. 23. 
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welcome, accepted, desired or solicited"' in a place of public 

accommodation. Maclean v. First Northwest Indus. of Am., Inc., 96 

Wn.2d 338, 343-44, 635 P.2d 683 (1981). 

In addition, RCW 49.60.215 provides, in pertinent part: 

It shall be an unfair practice for any person or the person's agent or 
employee to commit an act which directly or indirectly results in 
any distinction, restriction, or discrimination . . . except for 
conditions and limitations established by law and applicable to all 
persons, regardless . . . of any sensory, mental, or physical 
disability .... 

Floeting is unequivocally incorrect that RCW 49.60.040(14) and 

RCW 49.60.215 should be construed as setting forth separate rights owed 

to a patron of a place of public accommodation. App Br 17. As Division 

Two of this Court stated, the statutes are to be "read in harmony" and 

"[a ]fter factoring in the definition of 'full enjoyment,' if it is found that the 

refusal or withholding of admission or use was motivated by race or color, 

an unlawful distinction, restriction, or discrimination has been proved." 

Evergreen Sch. Dist. v. Wash. State Human Rights Comm 'n, 39 Wn. App. 

763. 777. 695 P.2d 999 (1985). Evergreen addressed a claim of race 

discrimination in a place of public accommodation. However, the 

requirement that the refusal or admission of use be motivated by protected 

class status should apply equally here. 
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Rather than a stand-alone right. RCW 49.60.215 is a causation 

element. In other words. "there must be some causal nexus between the 

act complained of and the resulting discrimination in order for the act to be 

an unfair practice under RCW 49.60.215." Fell v. Spokane Transit 

Authority, 128 Wn.2d 618, 640, 911P.2d1319 (1996). 

RCW 49.60.215 makes treatment the basis for liability, not the 

complainant's subjective feelings. Evergreen, 39 Wn. App. at 772. More 

specifically: 

[I]t is not enough that some hasty, chance or inadvertent word or 
action may offend or even make one feel unwelcome. Personal 
sensitivities differ greatly from one individual to another. The 
Legislature could not have intended to proscribe mere rhetoric that 
is subjectively offensive to a particular person. Rather, the test is 
objective and requires a finding of a particularized kind of 
treatment, consciously motivated by or based upon the person's 
race or color. 

Id at 772-73 (emphasis in original). 

Accordingly, a cause of action for sexual harassment in a place of 

public accommodation would require that a plaintiff prove that conduct 

constituting sexual harassment caused the individual to be treated as "not 

welcome, accepted, [or] desired'. because of his or her sex, such that it 

resulted in the refusal or withholding of admission or use of a place of 

public accommodation. However, in a sexual harassment case, the 

treatment at issue is not consciously motivated by a desire to make a 
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person feel "not welcome. accepted, desired, or solicited" in a place of 

public accommodation because that person is a man or a woman. The 

treatment is motivated by the harasser's personal sexual gratification and 

attention toward a particular individual. This is an important distinction. 

Undeniably, sexual harassment has the ability to make someone 

feel uncomfortable, threatened and disgusted among many other things. 

But, the law instructs that the proper inquiry in these cases is not how the 

victim feels in response to the treatment in question, e.g., "offend or even 

make one feel unwelcome." but whether the treatment was intended to 

exclude or discourage or prohibit the offended party from accessing the 

place of public of accommodation because of his or her sex, race, 

disability or other protected class status. Evergreen, 39 Wn. App. at 772. 

Floeting has not offered any evidence that he was subjected to 

treatment that was intended to exclude or deter him from accessing the 

Northgate facility. Instead. he alleges that he was subjected to sexually 

charged commentary that made him feel uncomfortable on a few occasions 

in 2012 while he was accessing the facility. No matter how broadly the 

WLAD is to be interpreted, the Com1 would have to ignore prior 

interpretations of the statute's "treated as" provision to allow Floeting's 

claim to proceed. For this reason, GHC asks the Court to find that RCW 
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49.60.040 and RCW 49.60.215 cannot be interpreted to include a claim for 

sexual harassment in a place of public accommodation under the 

circumstances presented here. As there is no legal basis for Floeting's 

claim, there is no genuine issue of material fact that would warrant a 

reversal. 

4. Floeting's proposed test is legally insufficient as it 
would relieve him of proving that conduct complained 
of prevented him from accessing or using the GHC 
Northgate facility on equal footing with women. 

This court may also uphold the decision of the trial court 

dismissing Floeting's claim on the grounds that the prima facie test 

proffered by Floeting is inconsistent with every Washington case defining 

and analyzing sexual harassment as a form of discrimination under the 

WLAD. 

Floeting's proposed test for sexual harassment in a place of public 

accommodation advocates three distinct avenues to prove a claim: 

( 1) That he was denied the right to purchase services offered by 

GHC without being subjected to acts causing him, directly or 

indirectly, to be treated as not welcome, accepted, desired or 

solicited because he was a man; or 

(2) That he was denied admission to GHC's accommodations, 

advantages or privileges without being subjected to acts causing 
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him, directly or indirectly, to be treated as not welcome, accepted, 

desired or solicited because he was a man; or 

(3) GHC, or an agent/employee of GHC, committed an act that 

directly or indirectly resulted in any distinction, restriction or 

discrimination against him because he was a man. 

App Br 17. 

Floeting uses the statutory definition of "full enjoyment" in RCW 

49.60.040 (14) to create the first two proposed avenues (read in isolation) 

and the "unfair practice" language of RCW 49.60.215 (also read in 

isolation) to create the last proposed avenue. 

In Evergreen, Division Two examined a claim of racial 

discrimination in public accommodations. holding that it was error for the 

Human Rights Commission to "plac[ e] total emphasis on the phraseology 

'distinction, restriction, or discrimination,' and ignoring the rest of the 

statute," as Floeting does here. 39 Wn. App. at 776. The Court noted: "In 

common usage, the words are synonymous and may connote anything 

from the salutary to the reprehensible, thus leaving it to the unbridled 

whim and caprice of the Commission to determine their meaning in a 

given case."' Id. at 776-77. 
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The Evergreen court stated that ·'when the terms are read in 

harmony with the rest of the statute. their meaning is clear." Id. at 777. 

The statute's primary thrust is to the refusing or withholding of admission 

to places of public accommodation and the use of their facilities on an 

equal footing with all others. After factoring in the definition of "full 

enjoyment," if it is found that the refusal or withholding of admission or 

use was motivated by race or color, an unlawful distinction, restriction, or 

discrimination has been proved. Id at 777 (emphasis added). See also 

Maclean, 96 Wn.2d at 349 (Utter, J., dissenting) ("Their purpose [public 

accommodation laws] 'is to make equal access to [public] places ... a 

public right"') (emphasis added). 

Accordingly, to be actionable under the WLAD, the conduct in 

question must have the discriminatory effect of denying admission or use 

of the place of public accommodation on equal footing with others. 

Floeting's reliance on an Oregon case6 decided under an Oregon statute to 

interpret the phrase "distinction. restriction. discrimination" in RCW 

49.60.215 as creating an right of recovery, separate from the definition of 

"full enjoyment" ignores the fact that Evergreen expressly addressed 

Greyhound in reaching its conclusion that the language of RCW 

6 King 1·. Greyhound Lines. Inc.. 656 P.2d 349 (Or Ct App 1982). 
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49.60.040(14) and RCW 49.60.215 must be read together and that RCW 

49.60.215 does not create an independent right to recovery. Evergreen, 39 

Wn. App at 776-77. 

Floeting also relies on an unpublished case from the Western 

District of Washington, Allen v. Educ. Cmty. Credit Union,7 as support for 

a claim of sexual harassment in a place of public accommodation where 

access was not denied. In Allen, the plaintiff shared office space with a 

man named Canaday. The two were not co-workers, as they worked for 

separate companies; plaintiff purchased financial services from Canady. 

The plaintiff maintained that she was subjected to unlawful sexual 

harassment in the office (a place of public accommodation) when she 

purchased those services, so she sued Canady' s employer, DFC (which 

was owned and operated by Canaday's mother). 

Judge Pechman denied DFC's motion for summary judgment on 

the claim for sexual harassment in a place of public accommodation. She 

ruled the WLAD had "two definitions pertaining to discrimination in a 

place of public accommodation" - one based on a proprietor's denial of 

full enjoyment (RCW 49.60.040(9)) and another related to a proprietor's 

denial of access; and plaintiffs claim could proceed on the denial of full 

I 2006 WL 149775. 
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enjoyment prong as a "consumer claim."' not a sexual harassment claim 

under the WLAD. Id. at 20. 

In her ruling, Judge Pechman did not harmonize the provisions of 

RCW 49.60.040(14), which defines "full enjoyment of' to include: 1) "the 

right to purchase any service, ... sold on, or by, any establishment to the 

public," and; 2) "the admission of any person to accommodations, ... or 

privileges, of any public ... accommodation." However, both must be 

accomplished "without acts directly or indirectly causing persons of any 

particular . .. sex ... to be treated as not welcome, accepted, desired, or 

solicited." Evergreen, 39 Wn. Ap at 777. Again, there is no additional 

free-floating standard for "full enjoyment" separate from the Legislature's 

definition of that term in RCW 49.60.040. Yet, Floeting's case in based 

entirely on that premise. 

Further, despite Floeting's claims to the contrary, Allen does not 

stand for the proposition that employment sexual harassment cases like 

Glasgow v. Georgia Pacific Corp. 8 should have no bearing on a public 

accommodation sexual harassment case. Judge Pechman wrote nothing 

that either expressly or impliedly rejects Glasgmv 's application or suggests 

8 103 Wn. 2d 401. 693 P.2d 708 (1985). 
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that Allen was relieved of proving that Canady's conduct was actionable 

sexual harassment sufficiently significant to violate the law. 

5. Floeting's proposed test would also relieve him of 
proving harassment. 

Floeting ignores a critical element of any claim for sexual 

harassment - namely that a plaintiff must prove that he or she was actually 

subjected to sex-based harassment and that the harassment had the 

discriminatory effect of denying that person a right under the WLAD 

(specifically, admission to or use of the Northgate facility). 

In advocating for his proposal. Floeting blatantly rejects any 

requirement that he prove that TT' s behavior was severe or pervasive, 

claiming that standard "is an explicit type of unfair practice in the 

employment setting, but not in the context of public accommodations." 

App Br 21. In other words, it would not matter whether TT' s comments 

were casual, isolated or trivial. or whether they were sufficiently severe to 

have created a hostile environment. Rather. he would be entitled to 

recover damages if any GHC employee said anything that made him feel 

uncomfortable because he was a man. 

In essence, Floeting is advocating for a definition of "full 

enjoyment" that is synonymous with "'his complete satisfaction." This 

standard would set the bar of what constitutes unlawful sexual harassment 
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in a place of public accommodation so low that a patron of any place of 

public accommodation could claim "discrimination" if a clerk asked the 

patron out on a date or referred to the individual as "looking good" in the 

jeans he or she was trying on. This has been expressly rejected by 

Washington courts. See Kahn v. Salerno, 90 Wn. App 100, 118, 951 P.3d 

321 (1998) (holding that laws against discrimination are "not directed 

against unpleasantness per se.") As the Supreme Court noted in Kahn, 

"There is a line that separates the merely vulgar and mildly offensive from 

the deeply offensive and sexually harassing. Simple vulgarity does not 

give rise to a cause of action." Id. 

Although mimicking the language of RCW 49.60.040(14) and 

RCW 49.60.215, Floeting's test ignores established interpretations of the 

definition of "full enjoyment" and rejects the seminal case on sexual 

harassment in Washington, Glasgow v. Georgia Pacific. In Glasgow, the 

plaintiff-employees alleged that certain acts of other employees constituted 

sexual harassment; that this alleged harassment, which was known to exist 

by various of the employer's supervisory personnel, created a hostile and 

intimidating work environment, thereby depriving them of the opportunity 

to work free of sexual discrimination; and that this discrimination caused 

them severe physical, mental and emotional distress. I 03 Wn.2d at 405. 
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The Court held that where sexual harassment as a working 

condition - unlike Floeting's status as a patron - "unfairly handicaps an 

employee against who it is directed in his or her work performance and 

acts as a barrier to sexual equality in the workplace," it violates RCW 

49.60.180(3). To establish a claim, a plaintiff must carry the burden of 

proof as to each of the following elements: (1) the conduct was 

unwelcome, (2) the conduct was because of sex, (3) the conduct affected 

the terms or conditions of employment, and ( 4) the harassment can be 

imputed to the employer. Id. at 406-07. 

Expanding on these elements, the Glasgow Court held that to be 

unwelcome, the conduct must be uninvited in the sense that the plaintiff

employee did not solicit or incite it, and in the further sense that the 

employee regarded the conduct as undesirable or offensive. Id. Second, 

the criterion that the conduct be because of sex, requires that the gender of 

the plaintiff be the motivating factor for the unlawful discrimination. Id. 

Third, the conduct must be sufficiently pervasive or severe so as to alter 

the terms or conditions of employment and create an abusive working 

environment. Id. And finally, harassment can only be imputed if the 

employer: (a) authorized, knew, or should have known of the harassment 

and (b) failed to take reasonably prompt and adequate corrective action. 
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This may be shown by provmg (a) that complaints were made to the 

employer through higher managerial or supervisory personnel or by 

proving such a pervasiveness of sexual harassment at the workplace as to 

create an inference of the employer's knowledge or constructive 

knowledge of it and (c) that the employer's remedial action was not of 

such nature as to have been reasonably calculated to end the harassment. 

Id. 

The first three "conduct" elements address whether the behavior in 

question constitutes unlawful harassment under RCW ch. 49.60. The last 

element allows a plaintiff to recover damages for the harassment from a 

third-party employer that did not, itself, participate in the harassment. 

Unless all four elements are met, a claim for sexual harassment must fail. 

Floeting argues that the test announced in Glasgorv is inapplicable 

to his case because its four-part test was "developed to enforce separate 

and distinct provisions of the WLAD that express different rights and 

prohibitions than the provisions pertaining to public accommodations." 

App Br. 20. Floeting argues that because Glasgow defined what 

constitutes unlawful sexual harassment discrimination under RCW 

49.60.030(1 )(a) and 49.60.180(3) , which speak to "terms and conditions" 

of employment. this Court cannot use the same framework to determine 
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what constitutes unlawful sexual harassment discrimination under the 

public accommodation statute because the phrase "terms and conditions of 

employment" are not included in RCW 49.60.030(1)(b), RCW 49.60.040 

and 49.60.215. Id. 

This distinction is of no significance. All of the provisions of 

RCW ch. 49.60 discuss different situations in which an individual has a 

right to be free from discrimination. But Floeting does not explain how 

these differences warrant a complete rejection of the established threshold 

for the type of conduct that constitutes sexual harassment - specifically 

that the conduct was sufficiently severe or pervasive to create an abusive 

environment. 

Further, this argument does not address the fact that the Glasgow 

framework was recently applied in the context of a real estate transaction, 

despite different statutory language. In Tqfoya v. Human Rights Comm 'n, 

the plaintiff-renter alleged that she had been subjected to sexual 

harassment by landlord. depriving her of the right to be free from 

discrimination in the terms, conditions or privileges of sale or rental of a 

dwelling under RCW 49.060(1 )(c). 177 Wn. App. at 223-24. 

In Tqfoya, Division Two of this Court did not invent a new 

standard for determining whether sexual harassment had occurred in the 
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rental context. It expressly adopted the four-part test from Glasgow, 

stating that "where there is not an established standard for establishing 

discrimination in a certain context, we will often rely on the standards 

from employment discrimination cases." Id. at 226 (emphasis added). 

Using the Glasgow analytical framework. the Court held that the 

plaintiff-renter would have to prove that the landlord's conduct: (1) was 

unwelcome; (2) was because of the renter's sex; (3) was sufficiently severe 

or pervasive to affect the terms, conditions, and privileges of the rental 

property (including the renter's use and enjoyment of the property); and 

that ( 4) the harassment was imputable to the landlord (and in this case his 

ex-wife as well). Id. Floeting's proposed test is contrary to the law and 

must be rejected. 

6. Floeting's proposal for an employer's strict liability for 
alleged harassing behavior of an employee should be 
rejected. 

Floeting argues that he should not have to prove that TT's actions 

are imputable to GHC in order to hold the company liable. because "[t]hat 

is not a required element for claims alleging discrimination in place of 

public accommodation." App Br. 22. In support of this proposition, 

Floeting once again refers to Allen. There. Judge Pechman. reasoned that 

in a public accommodation case. "the supervisory status of the 
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discriminating employee is much less relevant than it is in an employment 

discrimination case" and where most people would be mistreated by non

supervisory employees, "a rule that only actions by supervisors are 

imputed to the employer would result, in most cases, in a no liability rule." 

Allen at 20-21. In deciding that the case could proceed as a "consumer 

claim," rather than a WLAD claim, Judge Pechman advocated for a 

general agency theory of liability, such that an employer could be held 

responsible for the discriminatory acts of its employees if her or she was 

acting within the course and scope of their employment at the time. Id. 

Curiously, Floeting does not advocate for this general agency 

theory on appeal as he did below. In fact, there is no mention of what 

standard the court should adopt. Floeting apparently abandoned his 

general agency theory because Washington law is clear that where a 

servant steps aside from the master's business to affect some purpose of 

his own, such as engaging in sexual harassment, the master is not liable. 

Kuehn v. White, 24 Wn. App. 274, 277, 600 P.2d 679 (1979); Thompson v. 

Everett Clinic, 71 Wn. App. 548, 860 P.2d 1054 (1993); Niece v. Elmview 

Group Home, 131 Wn. 2d 39, 48, 939 P.2d 420 (1997). 

Washington courts also hold that when an employee's conduct 

involves a personal objective unrelated to the employer's business, that 
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conduct is outside the scope of employment even if the employee's 

position provides the opportunity for his or her wrongful conduct. Bratton 

v. Va/kins, 73 Wn. App 492, 498, 500-01, 870 P.2d 981 (1994) (holding 

that a teacher's sexual relationship with a student was outside the scope of 

employment even though his position as a teacher provided the 

opportunity for his wrongful conduct toward a student). Similarly, that the 

employee may appear to be acting within the scope of his or her authority 

does not support vicarious liability. CJ C. v. Corp. of Catholic Bishop of 

Yakima, 138 Wn.2d 669, 719-20, 985 P.2d 262 (1999) (holding that two 

priests' sexual molestation of an altar boy was outside the scope of their 

employment even though they were acting within their authority from the 

victim's perspective). 

Based on these rules, Washington courts uniformly have held as a 

matter of law that an employee's intentional sexual misconduct is not 

within the scope of employment. C.JC., 138 Wn.2d at 718-20; Niece, 131 

Wn.2d at 42, 53-59 (staff member at a group home sexually assaulted a 

disabled woman); Smith v. Sacred Heart Med. Ctr., 144 Wn. App 537, 

543, 184 P .3d 646 (2008) (nursing assistant at hospital engaged in sexual 

activity with former psychiatric patients); Bratton, 73 Wn. App at 498-501 

(teacher engaged in a sexual relationship with a student); Thompson, 71 
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Wn. App at 550-53 (staff physician at clinic engaged in sexual activity 

with patients). "Neither current Washington case law nor considerations 

of public policy favor the imposition of respondeat superior or strict 

liability for an employee's intentional sexual misconduct." CJ C., 13 8 

Wn.2d at 720. Under a general agency theory, Floeting's claims must fail. 

Notably, Washington courts already have set forth the standard that 

applies when determining whether a defendant employer could be held 

liable for sexual harassment perpetrated by a non-supervisory employee. 

As previously noted, Glasgow states: 

To hold an employer responsible for the discriminatory work 
environment created by a plaintiffs supervisor(s) or co-worker(s), 
the employee must show that the employer (a) authorized, knew, or 
should have known of the harassment and (b) failed to take 
reasonably prompt and adequate corrective action. This may be 
shown by proving (a) that complaints were made to the employer 
through higher managerial or supervisory personnel or by proving 
such a pervasiveness of sexual harassment at the workplace as to 
create an inference of the employer's knowledge or constructive 
knowledge of it and (b) that the employer's remedial action was not 
of such nature as to have been reasonably calculated to end the 
harassment. 

See Glasgow at 407. 

This negligence standard should apply in this case, as it does in any 

workplace sexual harassment case - and as it did in Tafoya. 

If Floeting is, in fact, advocating for strict liability for places of 

public accommodation. this would lead Washington down the rabbit hole. 
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Any employee of a place of public accommodation could walk past a 

patron on her way out of the facility and make an off-hand comment such 

as, "Hi handsome," and the business could be liable for sexual harassment 

discrimination. This absurd result would be possible under Floeting's 

proposed test, because: (1) the comments do not need to be sufficiently 

severe as to create a hostile environment, they just have to be subjectively 

unwelcome; (2) the comments do not have to deny the patron access or use 

of the facility and (3) the place of public accommodation is on the hook 

for all of its employees' conduct regardless of when or where it occurs on 

the premises, and regardless of whether the business knew about it or had 

any opportunity to take corrective action. Floeting cites no authority for 

such an extreme result. It should be rejected. 

7. Floeting cannot demonstrate the existence of a genuine 
issue of material fact warranting reversal. 

Floeting maintains that TT made sexually explicit comments 

"nearly every time he visited the clinic" between July 2012 and September 

2012. App Br 4. Noting that TT was at work during ten ofFloeting's 12 

visits to the clinic during this time frame, counsel asks the court to infer 10 

encounters of this nature. App Br 4. However. this inference is not 

supported by the undisputed evidence, including Floeting·s own 

testimony. and should be disregarded. See Wash. State Physicians Ins. 
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Exch. & Ass'n v. Fisons Corp., 122 Wn.2d 299, 858 P.2d 1054 (1993). 

Despite Floeting' s best efforts to create an issue of fact. he cannot ignore 

his own deposition testimony, the declaration he offered in support of his 

opposition to GHC's motion for summary judgment and the clinic records. 

At deposition, Floeting was specifically asked to identify all of the 

dates on which he had an encounter with TT that gave rise to his 

complaint. He testified to five instances: August 23rd or 241h, September 5, 

September 11, September 17 and September 28. CP 55. A few weeks 

after his deposition, Floeting amended his testimony saying nothing 

happened on September 28. CP 58. Accordingly, only four instances 

remained; and Floeting affirmed in his deposition and in his supporting 

declaration that none of the encounters he had in the month of July "sent 

up red flags" stating that the "crux of everything or the real offensive 

things" started in August - specifically August 15. CP 49-50. 174. 

As to the first incident, it is undisputed TT was out on medical 

leave on August 23 and 24. With this information at his disposal, Floeting 

changed his version of events stating in his declaration that after reviewing 

his medical records, he now believes the first encounter occurred on 

August 15 when TT told him she had spent the weekend watching 

pornographic movies with her boyfriend. Although this conversation was 
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unprofessional and inappropriate. it occurred on a single occasion, and it 

did not dissuade, or otherwise prevent Floeting from attending his medical 

appointment that day. 

As for the next encounter, on September 5, Floeting acknowledged 

TT did not check him in on that day. CP 53. Rather he says in a hallway, 

away from reception, TT approached him and said, "Um, I bet you have ... 

a big cock I'd like to see it." Id. Floeting testified that the encounter was 

in passing and that he was able to obtain services without further incident. 

Id. Floeting never reported this encounter to GHC when he made his 

complaint on September 11, 2012; instead it was raised for the first time in 

this lawsuit. Id. In fact, when Floeting made his complaint on September 

11, 2012, he maintained that he had a different type of experience with TT 

on September 5, specifically that she complained to him about a grievance 

between herself and a co-worker. CP 135. 

Inexplicably, in his declaration in support of his opposition to 

GHC's motion for summary judgment and again here on appeal, Floeting 

claims he had multiple disturbing interactions between August 15 and 

September 5, including invitations for oral sex and instances of 

unwelcome physical contact, such that the conduct was so persistent, he 

started to avoid checking in with TT. App. Br. 5-7. These statements not 
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only contradict his deposition testimony, but also his own medical records 

showing he had only one appointment during this time. on August 23, a 

date that TT was out on medical leave. Furthermore, Floeting has never 

articulated any incidents with TT on September 11, the day he filed a 

complaint that was limited to the prior comment about the pornographic 

movie, TT's statements about her co-workers and the amount of time it 

took her to check him in. TT undisputedly did not work on any of the days 

Floeting had an appointment from August 16 to September 4; and even 

assuming arguendo Floeting encountered TT on September 17, the clinic 

records confirm it was not during the check-in process. 

But, regardless of whether the Court is inclined to consider some or 

all of Plaintiffs purported facts, none of the allegations submitted by 

Floeting, either in his complaint, in his declaration or in his deposition 

testimony meet the standard for unlawful harassment in Glasgow. First, 

there is no evidence that the comments were based on sex as many of the 

comments were focused on TT' s mental health and her issues with co

workers. Second. there is no evidence that the remarks were objectively 

harassing, as opposed to being subjectively offensive to Floeting and mere 

vulgarity. Finally, the remarks were not made with the intent to 

discourage or deny Floeting's access and use of the GHC facility. In fact 
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Floeting attended each of his appointments on the days he contends he was 

harassed by TT, and kept coming back to the facility even after several 

incidents of what he considered to be sexual harassment. 

Even if Floeting could meet the burden of proving harassment, 

TT's conduct cannot be imputed to GHC. It is undisputed that GHC's first 

awareness of any issues regarding TT' s inappropriate sexual comments 

with any patients was on August 23, 2012, when KK reported that TT had 

made sexually explicit comments to him. GHC immediately investigated 

this claim, which TT denied. Plaintiff did not bring a complaint until 

September 11, 2012, and TT was terminated for her actions by September 

25. Given her union status (which required GHC to follow guidelines for 

discipline of union employees) and as an employee who was apparently 

suffering from a mental breakdown, under any measure. GHC took prompt 

action, which undisputedly forever removed TT from the Northgate 

facility. On these facts, liability for TT's alleged actions cannot be 

imputed to GHC. 

E. CONCLUSION 

GHC respectfully asks this Court to affirm the decision of the trial 

court concluding that Floeting cannot, as a matter of law. establish a claim 
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for sexual harassment in a place of public accommodation under the 

Washington Law Against Discrimination ("WLAD"), RCW 49.60 et seq. 

11 

11 

11 

11 

11 

11 

11 

11 

11 
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~~ 
Respectfully submitted this· __ day of Oclvb0o 16. 

#1060351viI22408-195 

KARR TUTTLE CAMPBELL 

Attorneys for Respondent Group Health 
Cooperative 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

W.H. et al., 

 Plaintiffs, 
 v. 

OLYMPIA SCHOOL DISTRICT, et al., 

 Defendants. 

CASE NO. C16-5273 BHS 

ORDER GRANTING 
DEFENDANTS’ MOTION TO 
CERTIFY ISSUES TO THE 
WASHINGTON STATE SUPREME 
COURT AND TO STAY 
PROCEEDINGS 

 
This matter comes before the Court on Defendants Olympia School District 

(“District”), Jennifer Priddy (“Priddy”), Frederick Stanley (“Stanley”), Barbara Greer 

(“Greer”), William Lahmann (“Lahmann”), and Dominic Cvitanich’s (“Cvitanich”) 

(collectively “Defendants”) motion to certify issues to the Washington State Supreme 

Court and to stay proceedings. Dkt. 76. The Court has considered the pleadings filed in 

support of and in opposition to the motion and the remainder of the file and hereby grants 

the motion for the reasons stated herein. 

I. PROCEDURAL HISTORY 

On April 8, 2016, Plaintiffs W.H., both for herself and as guardian for her minor 

daughter P.H., J.H. individually, and B.M., both for herself and as guardian for her minor 
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daughter S.A. (collectively “Plaintiffs”) commenced this action. Dkt. 1. Plaintiff W.H. is 

the mother of minor Plaintiff P.H. Dkt. 1, ⁋⁋ 13–14. Plaintiffs J.H. and B.M. are the 

father and mother of minor Plaintiff S.A. Id., ⁋⁋ 15–17. 

On June 23, 2017, Defendants moved for summary judgment. Dkt. 27. On August 

18, 2017, the Court entered an order granting in part and denying in part Defendants’ 

motion. Dkt. 39. The Court granted summary judgment for Defendants to the extent 

Plaintiffs argued Defendants violated a clearly established right of the minor Plaintiffs by 

depriving them of necessary medical attention, granted summary judgment for Defendant 

Cvitanich on Plaintiff’s claims against him under 42 U.S.C. § 1983, and denied 

Defendants’ motion for summary judgment as to Plaintiffs’ Title IX claims against the 

District and Plaintiffs’ § 1983 claims against the remaining Defendants. Dkt. 39 at 27. 

Defendants moved for reconsideration, and the Court denied the motion on October 4, 

2017. Dkt. 54. Defendants appealed to the Ninth Circuit. On September 26, 2018, the 

Ninth Circuit affirmed the Court’s finding that Stanley and Greer are not entitled to 

qualified immunity due to “triable issues as to whether they sustained a policy, practice, 

or custom of deliberate indifference toward repeated sexual abuse that was a ‘moving 

force’ behind the injuries of P.H. and S.A.” Dkt. 60 at 4. The Circuit reversed as to 

Lahmann and Priddy, finding they were entitled to qualified immunity on the question of 

whether a causal connection existed between their acts or failure to act and the abuse. Id. 

at 4–5. 

On February 2, 2019, Plaintiffs moved for leave to amend. Dkt. 65. On April 17, 

2019, the Court granted the motion, permitting Plaintiffs to revise their claims on two 

Case 3:16-cv-05273-BHS   Document 80   Filed 09/06/19   Page 2 of 12

ER 254



 

ORDER - 3 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

 

 

bases. Dkt. 74. First, Plaintiffs were permitted to amend their claim brought pursuant to 

42 U.S.C. § 1983 to reflect the Ninth Circuit’s decision dismissing this claim as to 

Defendants Priddy, Lahmann, and Cvitanich, and to clarify that the § 1983 claim was 

maintained under the Fourteenth Amendment and Title IX of the Education Amendments 

of 1972, 20 U.S.C. § 1681(a), not the Fourteenth Amendment and the Ninth Amendment. 

Id. at 5, 11. Second, Plaintiffs were permitted to add a claim under the Washington Law 

Against Discrimination (“WLAD”) RCW Chapter 49.60, on the theory that the District 

could be liable for discrimination against the minor Plaintiffs as members of a protected 

class in a place of public accommodation based on the Washington Supreme Court’s 

decision in Floeting v. Group Health Cooperative, 192 Wn.2d 848 (2019) (“Floeting”). 

Id. at 5–6, 11. Also on April 17, 2019, Plaintiffs filed their amended complaint. Dkt. 75.  

On June 25, 3019, Defendants filed the instant motion to certify issues to the 

Washington Supreme Court and stay proceedings. Dkt. 76. On July 15, 2019, Plaintiffs 

responded. Dkt. 77. On July 19, 2019, Defendants replied. Dkt. 79.  

II. FACTUAL BACKGROUND 

Relevant to the instant motion, in August of 2005, the District hired Gary Shafer, a 

26-year-old man, as a bus driver. Dkt. 34-1 at 2.1 Over the course of his employment, 

Shafer sexually harassed and abused between twenty-five and thirty-five (although 

possibly as many as seventy-five) of the District’s youngest bus passengers, including the 

minor Plaintiffs P.H. and S.A. Dkt. 34-2 at 76; Dkt. 34-5 at 49–50; Dkt. 75, ⁋ 68.  

                                                 
1 A more detailed factual history is available in the Court’s August 18, 2017 Order. Dkt. 

39 at 2–6. 
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III. DISCUSSION 

Defendants ask the Court to certify questions to the Washington State Supreme 

Court to address how a cause of action under Floeting may relate to Washington law (1) 

appearing to show school districts are not subject to suit under a theory of strict liability 

nor (2) subject to liability for intentional sexual misconduct perpetrated by their 

employees. Dkt. 76 at 11. Defendants also ask the Court to certify a question asking 

whether sexual abuse can be construed to be based on gender when an abuser harmed 

children of both genders. Id. The Court finds that the first issue is appropriate for 

certification, the second issue is dependent on the first, and the third is not appropriate for 

certification.  

A. The Court’s Order Granting Plaintiffs’ Motion to Amend 

In its April 17, 2019 Order (the “April 17th Order”) granting the motion to amend, 

the Court considered whether there was a conceivable set of facts from which it appeared 

Plaintiffs could state a claim under the theory of recovery articulated in Floeting such that 

amendment was not futile. See Miller v. Rykoff-Sexton, Inc., 845 F.2d 209, 214 (9th Cir. 

1988) (“a proposed amendment is futile only if no set of facts can be proved under the 

amendment to the pleadings that would constitute a valid and sufficient claim or 

defense.”). In Floeting, the employee of a health care provider repeatedly sexually 

harassed a patient when the patient was seeking medical treatment, thus violating his 

right to be free from discrimination by the agents or employees of a place of public 

accommodation under the WLAD. Floeting, 192 Wn.2d at 850, 852–53. Similarly, the 

Court found that Plaintiffs could reasonably state a claim that their children were sexually 
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harassed by the district’s employee while on a school bus. See Dkt. 74 at 10 (explaining 

that the WLAD defines places of public accommodation to include “any public library or 

education institution, or schools of special instruction, or nursery schools, or day care 

centers or children’s camps.”).  The Court concluded that certification could be a matter 

for additional motion practice once the record was fully developed. Id. at 10. 

Relevant to Defendants’ arguments in the instant motion regarding strict liability, 

the Court characterized Floeting as imposing “direct liability on a health care provider for 

the discriminatory conduct of its employee who sexually harassed a patient, without 

intercession of the doctrines of vicarious liability or respondeat superior.” Dkt. 74 at 9 

(citing Floeting, 192 Wn.2d at 856–57). Relevant to Defendants’ arguments regarding 

intentional misconduct, the Court explained that the Washington Supreme Court 

specifically considered the argument that employers should not be liable for the 

unforeseeable acts of an employee and instead decided that “RCW 49.60.214 is not a 

negligence statute where foreseeability matters; it imposes direct liability for 

discriminatory acts, regardless of the culpability of the actor.” Id. (quoting Floeting, 192 

Wn.2d at 856).  

B. Certification Standard 

When there is no controlling Washington Supreme Court precedent on issues of 

state law, the Court is bound to apply the law as it believes the Washington Supreme 

Court would under the circumstances. See Erie Railroad Co. v. Tompkins, 304 U.S. 64 

(1938). “If there be no decision by [the state’s highest] court then federal authorities must 

apply what they find to be the state law after giving ‘proper regard’ to relevant rulings of 
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other courts of the State.” Commissioner v. Estate of Bosch, 387 U.S. 456, 465 (1967). 

“Where an intermediate appellate state court rests its considered judgment upon the rule 

of law which it announces, that is a datum for ascertaining state law which is not to be 

disregarded by a federal court unless it is convinced by other persuasive data that the 

highest court of the state would decide otherwise.” West v. Am. Tel. & Tel. Co., 311 U.S. 

223, 237 (1940). 

However, another option is available to the Court. Rather than guessing what the 

Washington Supreme Court would decide, the Court may certify the question to the 

Washington Supreme Court for review. Under Washington law:  

When in the opinion of any federal court before whom a proceeding is 
pending, it is necessary to ascertain the local law of this state in order to 
dispose of such proceeding and the local law has not been clearly 
determined, such federal court may certify to the supreme court for answer 
the question of local law involved and the supreme court shall render its 
opinion in answer thereto. 
 

RCW 2.60.020. As noted by the United States Supreme Court, certification saves “time, 

energy, and resources and [perhaps most importantly] helps build a cooperative judicial 

federalism.” Lehman Bros. v. Schein, 416 U.S. 386, 391 (1974). 

 Here, the Court concludes that one question, and a second contingent on the 

answer to the first as set out below are appropriate for certification. However, this Court 

does not intend its statement of the questions to restrict the Washington State Supreme 

Court’s consideration of any issue that it may determine is relevant. Should the 

Washington State Supreme Court decide to consider the certified questions, it may in its 
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discretion reformulate the questions. See Affiliated FM Ins. Co. v. LTK Consulting Servs. 

Inc., 556 F.3d 920, 922 (9th Cir. 2009). 

C. Merits 

Plaintiffs reasonably object to Defendants’ motion for certification on the basis 

that the motion: (1) raises arguments which could have been raised in Defendants’ 

opposition to the motion to amend complaint and so functions as a cloaked motion for 

reconsideration and (2) was brought before the record has been further developed as the 

Court indicated may be appropriate. Dkt. 77 at 1–4.  

Regarding the first issue, for the purposes of a motion to amend it must be 

“beyond doubt” that amendment is futile as a matter of law. See DCD Programs, Ltd. v. 

Leighton, 833 F.2d 183, 188 (9th Cir. 1987). However, when the Court is called to decide 

liability, the Court must decide conclusively how to interpret the law. The Court finds 

that in this case there is a sufficient lack of clarity about how the Washington Supreme 

Court would apply a claim for strict liability for discrimination in places of public 

accommodation announced in Floeting to sexual abuse perpetrated by an employee of a 

school district such that certification is appropriate.  

Regarding the second issue, which appears to refer to Defendants’ arguments 

about Plaintiffs’ ability to prove discrimination on the basis of gender, the specifics of the 

abuse perpetrated by Schafer against the minor Plaintiffs themselves in comparison to 

other minor victims are not yet clearly established in the record. However, the Court 

agrees with Plaintiffs that whether the specifics of Schafer’s abuse show discrimination 

based on gender is a question of fact not appropriate for certification.  
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1. Strict Liability 

First, it appears that in Washington, school districts have not been subject to suit 

under a strict or direct liability theory. While it is an older case, the Washington Supreme 

Court explained the issue in Briscoe v. Sch. Dist. No. 12, Grays Harbor Cty., 32 Wn.3d 

353, 360–61 (1949):  

The general rule in this country is that a school district is not, in the 
absence of a statute, subject to liability for injuries to pupils suffered in 
connection with their attendance at school, since such district, in 
maintaining schools, acts as an agent of the state, and performs a purely 
public or governmental duty, imposed on it by law for the benefit of the 
public, and for the performance of which it receives no profit or advantage.  
 
In the state of Washington, this general rule has been changed by virtue of 
Rem.Rev.Stat. §§ 950, 951 providing, inter alia, that a school district may 
be sued ‘for an injury to the rights of the plaintiff arising from some act or 
omission’ of such public corporation.  

 
(emphasis added). The referenced statute currently appears in the Washington Revised 

Code at RCW 4.08.120. Defendants cite a substantial volume of Washington caselaw 

holding school districts liable only under negligence theories for conduct similar to the 

conduct alleged in this case. See Dkt. 79 at 2–3 (citing, inter alia, Anderson v. Soap Lake 

Sch. Dist., 191 Wn.2d 343 (2018); N.L. v. Bethel Sch. Dist., 186 Wn.2d 422 (2016)). 

Plaintiffs fail to cite authorities which show a claim against a school district proceeding 

on a theory of strict liability in Washington.  

 Therefore, the Court certifies the following question:  

1. May a school district be subject to strict liability for discrimination by its 
employees in violation of the WLAD? 
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2. Intentional Acts  

 Defendants argue that Floeting could represent a sea change in Washington law on 

the issue of employer liability for intentional sexual misconduct by employees and imply 

that allowing a strict liability cause of action under the WLAD would have a particular 

impact on school districts. See Dkt. 79 at 4–5 (citing motions for leave to amend to add a 

WLAD cause of action in two ongoing cases against school districts). Defendants rely on 

several authorities to support their argument. For example, in Evans v. Tacoma Sch. Dist. 

No. 10, 195 Wn. App. 25, 29–40 (2016), the Washington Court of Appeals held the 

school district could not be vicariously liable for a school security guard’s sexual assault 

of a student because the guard’s conduct was outside the scope of his employment. In 

C.J.C. v. Corp. of Catholic Bishop, 138 Wn.2d 699, 718–19 (1999) (“C.J.C.”), 

negligence claims were brought against church officers who allegedly failed to protect 

children from sexual abuse and the Washington Supreme Court explained that it has 

never adopted an approach permitting the imposition of respondeat superior or strict 

liability for an employee’s intentional sexual misconduct. In Niece v. Elmview Group 

Home, 131 Wn.2d 39, 42 (1997) (“Niece”), the Washington Supreme Court declined to 

adopt what it characterized as “strict liability for an employee’s intentional or criminal 

conduct,” explaining that it was “unable to determine the public policy consequences of 

such a major change in Washington employer liability and therefore reserve[d] such 

considerations of public policy for the Legislature.” See Dkt. 79 at 3. Defendants argue 

the conduct alleged in the case at bar is more analogous to the conduct alleged in these 

cases than the verbal sexual harassment alleged in Floeting. Id.  
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Plaintiffs’ allegations in this case are primarily grounded in physical sexual abuse, 

see, e.g., Dkt. 75, ⁋⁋ 28, 37, though sexual harassment is also alleged, see, e.g., id. at 68. 

Defendants appear to argue that at some point conduct becomes sufficiently intentional or 

criminal that it goes beyond the scope of the WLAD. The Court finds this difficult to 

reconcile with Floeting—a person subject to assault based on membership in a protected 

class in a place of public accommodation is arguably more deprived of the benefits of 

public accommodation than a person subject to verbal sexual harassment. Floeting clearly 

imposed direct liability on employers for “the sexual harassment of members of the 

public by their employees, just as . . .  if their employees turned customers away because 

of their race, religion, or sexual orientation.” Floeting, 192 Wn.2d at 851. The 

Washington Supreme Court further explained “[i]t is the province of the legislature to 

establish standards of conduct and attendant rules of liability, and the legislature 

determined direct liability is appropriate” for claims of discrimination in public 

accommodation. Dkt. 77 at 7 (citing Floeting, 192 Wn.2d at 856). 

While the Court finds Defendants’ line of analysis most likely foreclosed either by 

Floeting or by an answer in the negative to the Court’s first certified question, the 

Washington Supreme Court could also consider the following question, contingent on its 

answer to the Court’s first certified question: 

2. If a school district may be strictly liable for its employees’ discrimination 
under the WLAD, does “discrimination” for the purposes of this cause of 
action encompass intentional sexual misconduct including physical abuse 
and assault? 
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3. Discrimination Based on Gender 

Defendants argue that the Court should certify a question asking in effect whether 

a plaintiff can prove discrimination was based on gender when the perpetrator directed 

harassing conduct toward victims of both genders. The Court agrees with Plaintiffs that 

whether Plaintiffs can show gender was a substantial factor in the discrimination the 

minor Plaintiffs experienced remains a factual question at this point in the proceedings, 

with discovery currently scheduled to close on January 6, 2020. Dkt. 77 at 9 (citing 

Floeting, 192 Wn.2d at 853). Therefore, the question does not appear ripe for a legal 

determination, and the Court declines to certify this issue, though as previously stated the 

Washington Supreme Court clearly has the discretion to reformulate the certified 

questions to address this matter as well if the Washington Supreme Court deems it 

relevant. 

D. Stay 

Finally, the Court must consider whether to stay this action pending resolution of 

the certification process. Plaintiffs contend that Defendants have failed to demonstrate 

any question of law warranting certification. Dkt. 77 at 10. For the reasons set forth 

above, the Court disagrees. Plaintiffs do not make arguments specific to the issue of a 

stay. The Court finds that a stay will conserve resources by avoiding potentially 

unnecessary discovery or motions practice. Therefore, the Court STAYS this action until 

the Washington Supreme Court either declines the certification or answers the certified 

questions. Of course, nothing in this order should be construed to prevent the parties from 

pursuing resolution of this case through settlement negotiations.  
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 BENJAMIN H. SETTLE 
 United States District Judge 

IV. ORDER 

Therefore, it is hereby ORDERED that Defendants’ motion for certification, Dkt. 

76, is GRANTED. The Clerk shall stay and administratively close this matter.  

The Clerk shall also submit to the Washington State Supreme Court certified 

copies of this Order; a copy of the docket in this matter, and Docket Numbers 1, 15, 39, 

44, 54, 60, 74, and 75–79. The record so compiled contains the matters in the pending 

case deemed material for consideration of the questions certified for answer.  

In accordance with Washington State RAP 16.16(e)(1), which states that “[t]he 

federal court will designate who will file the first brief,” the Court designates Plaintiffs as 

the party which will file the first brief in the Washington State Supreme Court on the 

certified question. The parties are referred to RAP 16.16 for additional information 

regarding procedures upon review of the certified question. The Clerk shall notify the 

parties within three days after the above-described record is filed in the Washington State 

Supreme Court. 

Dated this 6th day of September, 2019. 

A   
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