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A. IDENTITY OF PETITIONER AND DECISION BELOW 

John Jackson, Sr., petitioner here and appellant below, 

asks this Court to accept review of the published Court of 

Appeals decision terminating review dated August 20, 2019, 

pursuant to RAP 13.3(a)(2)(b) and RAP 13.4(b). A copy of the 

decision is attached. 

B. ISSUES PRESENTED FOR REVIEW 

It has long been established that a judge may not order 

an accused person shackled during court hearings without any 

individualized inquiry into the need for such restraints. Despite 

this clear constitutional doctrine, the trial court adopted a 

blanket policy that all defendants who are unable to post bail 

would be physically restrained during all court proceedings. Due 

to this policy, and without any individualized inquiry, Mr. 

Jackson was shackled at all court hearings, including when he 

testified at his jury trial. 

In a published decision with a sharply written 

concurrence, the Court of Appeals acknowledged the judge acted 

unconstitutionally by following a blanket shackling policy 

written by the county jail. A two-judge majority claimed this 
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error is presumptively prejudicial but it put the burden on Mr. 

Jackson to prove it has "substantial or injurious effect on the 

jury's verdict." A third judge wrote separately to complain that 

the Court of Appeals routinely finds shackling impermissible yet 

harmless error. 

Should this Court grant review because the trial court 

adopted a blanket policy mandating shackling without an 

individualized inquiry that is contrary to established law, the 

Court of Appeals required Mr. Jackson to prove a substantial 

injury rather than presume he was prejudiced as case law 

mandates, and substantial public interest favors addressing the 

routine use of shackling for people who are unable to post bail as 

part of this Court's oversight of the fundamental fairness of trial 

court proceedings? 

C. STATEMENT OF THE CASE 

At John Jackson Sr.'s first court appearance following his 

arrest, he was brought to court shackled in full chains that 

bound his hands, belly, and feet. RP 6. His attorney objected and 

filed a. written motion opposing these five-point restraints. Id. 

Defense counsel reminded the court he distributed this same 
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motion to all judges the prior week, and advised the court and 

prosecution it would object to routine shackling in court. RP 7. 

The judge refused to address Mr. Jackson's objection to 

the shackles, saying he wanted to give the State time to 

respond, and set a hearing for one month in the future. RP 6, 8. 

The judge kept Mr. Jackson in shackles. He denied Mr. 

Jackson's request to be released on his own recognizance and set 

$35,000 bail, which Mr. Jackson was unable to post. RP 11-12. 

Six weeks later, the judge combined a number of cases 

where people complained about being shackled in court and 

issued a written decision applying broadly to all jailed 

defendants. CP 61. The court agreed less restrictive methods 

would serve the needs of courtroom security and eliminate the 

humiliation and distraction defendants feel when restrained. CP 

65. But the court ruled that until the county installed 

videoconferencing, it would adopt the jail's policy of shackling 

any person who was brought to court from the jail. CP 65-66. 

Due to this shackling policy, Mr. Jackson was either held 

in full "5 point" restraints or had chains on his waist and 

handcuffs at every court hearing. CP 75. 
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When Mr. Jackson came to court for his jury trial, the jail 

placed a leg restraint device on him that locked his leg into place 

if he moved. RP 7 4-75. The restraint device was placed under his 

clothes, so the brace itself was not immediately visible, but it 

visibly restricted his ability to sit, stand, and move, and could be 

noticed by those sitting near him. RP 75, 272-73, 448. 

Defense counsel immediately objected to Mr. Jackson 

wearing this leg brace during the jury trial. RP 74-75. He 

complained that the court had never "made any rulings" about 

the need to restrain him. RP 7 4-75. 

The court did not ask anyone if there was a need to 

restrain Mr. Jackson at his trial. RP 74-75. The court ruled, "I 

don't think there's anything inappropriate in having that 

limited additional security measure employed." RP 75. 

Mr. Jackson wore this restraint device throughout his 

jury trial. He was unable to rise for the jury as everyone else did 

because the leg locked when he moved. RP 75, 448. When he 

testified, he told the court the jury could "actually see" the brace 

because it was next to them. RP 44 7-78. In an effort to make the 

brace less obvious, the court placed Mr. Jackson on the witness 
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stand before the jury entered the courtroom, unlike other 

witnesses. RP 448. It told Mr. Jackson to stay seated when the 

jury entered and to take his oath while seated, unlike other 

witnesses. RP 448. 

Mr. Jackson's trial involved the allegation he committed 

assault in the second degree against his former fiance. CP 76. 

He and his former fiance both testified about the incident, each 

offering different descriptions of what occurred. RP 314-23; RP 

451-58. The court instructed the jury on the law of self-defense 

based on Mr. Jackson's testimony he was defending himself. CP 

41-43. The jury convicted him of the charged offense. 

The Court of Appeals criticized the judge's decision to 

shackle Mr. Jackson for all court hearings, including his jury 

trial, without any individualized inquiry. Slip op. at 9. The two­

judge majority faulted Mr. Jackson for failing to prove his 

shackling was substantially injurious, and ruled the improperly 

ordered restraint was harmless error. Slip op. at 10-11. 

Judge Melnick wrote a separate concurrence, noting the 

frequency with which the Court of Appeals had ruled that trial 

courts improperly restrained criminal defendants, yet in every 
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case, they found the error harmless. Slip op. at 16. Judge 

Melnick expressed concern that shackling of defendants without 

individualized inquiry has become "a constitutional violation 

without a remedy." Slip op. at 15. He complained that trial 

courts refuse to adhere to clearly articulated appellate rulings 

and asked that this harmless error test "be revisited." Slip op. at 

15-16. 

D. ARGUMENT 

This Court should grant review of the 
published decision because Mr. Jackson was 
impermissibly shackled during all court 
hearings and his jury trial, and the Court of 
Appeals admitted its inability to stop this 
routine and unconstitutional practice. 

1. It is impermissible for a judge to adopt of blanket 
policy of ordering all accused persons wear 
shackles in court. 

A trial court may not permit an accused person to wear 

physical restraints in the courtroom without first conducting an 

individualized assessment of the need for shackling and then, 

must find compelling circumstances justify the restraints. State 

v. Hartzog, 96 Wn.2d 383, 401, 635 P.2d 694 (1981). Without 

this fact specific assessment, shackling is constitutional error 
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and inherently prejudicial. State v. Clark, 143 Wn.2d 731, 775, 

24 P.3d 1006 (2001). 

"It is well settled that a defendant in a criminal case is 

entitled to appear at trial free from all bonds or shackles except 

in extraordinary circumstances." State v. Finch, 137 Wn.2d 792, 

842, 975 P.2d 967 (1999); Illinois v. Allen, 397 U.S. 337, 344, 90 

S. Ct. 1057, 25 L. Ed. 2d 353 (1970); Deck v. Missouri, 544 U.S. 

622, 626, 125 S. Ct. 2007, 161 L. Ed. 2d 953 (2005); U.S. Const. 

amends. VI, XIV; Const. art. I, §§ 3, 22. 

Article I, section 22 declares, "In criminal prosecutions 

the accused shall have the right to appear and defend in 

person." This constitutional right entitles an accused person "to 

appear with the use of not only his mental but his physical 

faculties unfettered," unless "impelling necessity demands" 

restraint. State v. Williams, 18 Wash. 47, 50-51, 50 P. 580 

(1897). It recognizes that someone who views a defendant person 

in shackles will "necessarily conceive a prejudice against the 

accused," believing the judge has deemed the person "dangerous 

... and one not to be trusted." Id. (internal citation omitted). 
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Here, the trial court ruled that "as a matter of superior 

court policy, all criminal defendants would be restrained during 

pretrial proceedings without any consideration of motions for 

removal of restraints." Slip op. at 10. It never found there was 

any need to place Mr. Jackson in shackles. Slip op. at 9. The 

policy the court adopted was set by the county jail, which is: 

First appearance "waist chain, cuffs, and leg 
irons" 

All superior court hearings, "full restraints (waist chain, 
other than trials cuffs, and leg irons)" if 

"maximum classification" 
OR 
"waist chain and cuffs" if 
"Minimum or medium custody" 

Trials "Officer will secure either right 
or left leg brace on the 
inmate"; 
Wear jail uniform 

"Jury trial only" Leg brace; 
May wear personal clothing 
rather than jail uniform 

Resp. Brief, App. C at 2-4. 

This policy requires "waist chain, cuffs, and leg irons" for 

all first appearances and "restraint devices" for every court 

hearing, without exception. App. C-3. Even people deemed low 

risk must wear waist chains and cuffs for court hearings. Id. 
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Every person unable to post bail must appear in court with 

chains, cuffs, and possibly leg irons, with the only exception 

being the trial itself, but then a person must wear a leg brace. 

The Court of Appeals agreed the court's adoption of a 

blanket policy mandating restraints for any person held in jail 

was "constitutional error." Slip op. at 9. 

2. This Court prohibited routine shackling based on 
deference to the jail's general policy in Hertzog yet 
courts continue to enforce blanket shackling. 

Despite established law prohibiting a court from chaining, 

cuffing and otherwise physically restraining every detained 

person brought into court as part of a general policy, this 

practice continues. Hartzog, 96 Wn.2d at 400-01. Hartzog 

rejected a court policy mandating shackles during all 

proceedings and other cases have followed suit. Id. Other courts 

have similarly ruled. See, e.g, State v. Jaquez, 105 Wn. App. 699, 

709, 20 P.3d 1035 (2001) (relying on case law to conclude that "a 

decision to allow the use of leg restraints based solely on jail 

policy is clearly erroneous" and presumptively prejudicial); State 

v. Walker, 185 Wn. App. 790, 880, 344 P.3d 227 (2015) (any 
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"decision to restrain a defendant must be founded upon a factual 

basis set forth in the record," not deference to the jail's policy). 

Yet, in the case at bar, the court held a multi-defendant 

hearing about the routine shackling of defendants in court. CP 

61. It ruled it would defer to the jail's policy of shackling all 

detained defendants, and would not require any individualized 

showing at any time. CP 65-66. 

3. The Court of Appeals placed the burden on Mr. Jackson 
to prove he was affirmatively injured by the effect of 
shackling, despite the presumption of prejudice. 

When a trial court orders a defendant to be physically 

restrained without analyzing the need for restraints, the trial 

court commits constitutional error. Clark, 143 Wn.2d at 775. 

Unconstitutional shackling is "inherently prejudicial" and this 

prejudice is "particularly apparent where the defendant is 

accused of a violent crime." Finch, 137 Wn.2d at 845. 

The Court of Appeals claimed it was applying a 

constitutional harmless error test. It stated, "an error that 

violates a defendant's constitutional rights is presumed to be 

prejudicial. Finch, 137 Wn.2d at 859." Slip op. at 8. It further 

ruled that prosecution bore the burden to "overcome the 
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presumption by showing that the error was harmless beyond a 

reasonable doubt," again citing Finch, 137 Wn.2d at 859. Id. 

But it did not apply this test. First, for the many hearings 

that occurred without a jury, the Court of Appeals contended it 

must presume "the trial court properly discharged its official 

duties without bias or prejudice." Slip op. at 11, citing In re 

Davis, 152 Wn.2d 647, 692, 101 P.3d 1 (2004). Because it 

presumed shackling had no effect on the judge, it reversed the 

presumption of prejudice it claimed it was applying. 

It did not mention that it was relying on language from 

Davis that arose in the context of assessing a claim that the 

judge harbored actual bias against the defendant. Davis, 152 

Wn.2d at 692. When asserting a claim of actual bias by a judge, 

the moving party must "overcome" the presumption that the 

judge was unbiased by providing "specific facts establishing 

bias." Id. Davis was not addressing a constitutional error for 

which the prosecution bears the burden of proving 

harmlessness. 
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Second, the Court of Appeals insisted Mr. Jackson was 

required to show the restraint "had a substantial or injurious 

effect on the jury's verdict." Slip op. at 12. 

But this is not the test for a constitutional error applied 

in a case on direct review. See Chapmon v. California, 386 U.S. 

18, 23-24, 87 S. Ct. 824, 17 L. Ed. 2d 705 (1967). On the 

contrary, it is a test used for a trial error and habeas review, 

when principles of finality and the presumption of correctness 

favor are more rigorous standard of review. Brecht v. 

Abrahamson, 507 U.S. 619, 634-38, 113 S. Ct. 1710, 123 L. Ed. 

2d 353 (1993). 

Had the Court of Appeal presumed prejudiced, there was 

reason to believe the jurors knew Mr. Jackson was shackled and 

it affected their perception of his dangerousness and his 

credibility, which were key issues in a self-defense case where 

he testified. He was the only person who could not stand for the 

jury or walk to the witness stand, and when he testified, he sat 

close to the jurors in a place where they could notice his 

restraint. RP 75, 448; see Finch, 137 Wn.2d at 857 (even though 

restraints not overtly visible to jury, "it was clearly possible that 
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the jury could have known the Defendant was restrained" due to 

his restricted movements). 

This Court should grant review because the Court of 

Appeals did not apply a constitutional harmless error test that it 

claimed governed this case, but instead put the burden on Mr. 

Jackson to prove the prejudicial effect in a published decision. 

Furthermore, the Court of Appeals' confusion about the 

appropriate standard of review and how to apply that standard 

merits review by this Court as a significant constitutional issue 

that is of substantial public interest under RAP 13.4(b)(3), (4). 

4. Substantial public interest favors review because the 
Court of Appeals has repeatedly found shackling is 
unconstitutional but harmless error, and is unable to 
stop routine shackling in court. 

As Judge Melnick wrote in his concurring opinion, the 

harmless error standard the Court of Appeals applied has not 

succeeded in remedying this constitutional impropriety despite 

the clarity of the constitutional rule prohibiting the use of 

physical restraints without an individual showing of necessity. 

Slip op. at 15-16. Judge Melnick found at least 14 cases decided 

in the Court of Appeals since February 2015 where appellate 

13 



courts found a violation of the defendant's right to be free from 

shackles, "yet every case has resulted in harmless error." Slip 

op. at 16 (Melnick, J., concurring). 

Judge Melnick also noted that implicit biases and 

unconscious prejudice follows restraining an accused person, 

even if judges try not to be affected. "Judges are human, and the 

sigh of a defendant in restraints may unconsciously inflame 

even a judicial factfinder." Id., quoting People v. Best, 19 N.Y.3d 

739, 744, 979 N.E.2d 1187 (2012). 

This Court's role includes ensuring the fairness of a 

criminal trial and "the appearance of fairness so essential to 

public confidence in the system" of justice. State v. Bennett, 168 

Wn. App. 197, 203, 275 P.3d 1224 (2012) (quoting Press-Enter. 

Co. v. Superior Court, 464 U.S. 501, 508, 104 S. Ct. 819, 78 L. 

Ed. 2d 629 (1984)). 

The trial court's systemic refusal to adhere to the law 

prohibiting physical restraints on people accused of crimes 

requires this Court's intervention. The trial court's willingness 

to physically shackle a person without an individual inquiry 

undermines the fairness and the appearance of fairness of public 
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trial proceedings. The people who are shackled in court are 

those who are held in jail, unable to post bail. "If justice is not 

equal for all, it is not justice." State v. Monday, 171 Wn.2d 667, 

680, 257 P.3d 551 (2011). Routine, non-individualized shackling 

has a disproportionate effect on the fairness of the proceedings 

for poor people. See, e.g., State v. Gonzalez, 129 Wn. App. 895, 

899, 120 P.3d 645 (2005) (prejudices presumption of innocence 

for court to note the defendant was not "able to bail out"); State 

v. Muse, No. 77363-1-I, 2019 WL 2341274, at *9 (2019) 

(unpublished, cited pursuant to GR 14.1) (noting it improperly 

"highlight[s] a defendant's indigency" for court to inform jury he 

has court-appointed counsel over counsel's objection) 

These cases evade meaningful review and remedy. A 

person may plead guilty after being improperly shackled during 

pretrial proceedings, as occurred in State v. Lundstrom, 6 Wn. 

App.2d 388, 394-95, 429 P.3d 1116 (2018), rev. denied, 193 

Wn.2d 1007 (2019), where the court rules the error either 

harmless or moot. This shackling still affects the accused person 

and public's perceptions of the fairness of the proceedings and 

reinforces systemic biases against the accused. 
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The Court should grant review because it undermines the 

fairness of the proceedings to allow routine shackling, and the 

Court of Appeals has expressed a desire for clarification of the 

appropriate standard of review in an effort to remedy this 

problem. 

E. CONCLUSION 

Petitioner John Jackson, Sr., respectfully requests that 

review be granted pursuant to RAP 13.4(b). 

DATED this 20th day of September 2019. 

Respectfully submitted, 

NANCY P. COLLINS (WSBA 28806) 
Washington Appellate Project (91052) 
Attorneys for Petitioner 
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PUBLISHED OPINION 

SUTTON, J.-John W. Jackson, Sr. appeals his conviction and sentence for second degree 

assault by strangulation. Jackson argues that the trial court violated his constitutional right to due 

process when it used restraints on him during pretrial hearings and jury trial without conducting 

an individualized inquiry into the need for the restraints. He also argues that the trial court erred 

by imposing legal financial obligations (LFOs) despite his indigency. We agree that the trial court 

violated his constitutional right to due process by failing to conduct an individual inquiry into the 

need for pretrial and trial restraints, but we hold that the errors were harmless. Accordingly, we 

affirm his conviction and remand to the trial court for reconsideration of the imposition of LFOs. 

FACTS 

The State charged Jackson with second degree assault for strangling his fiancee, Darci 

Black. 

At his first pretrial appearance, Jackson appeared before the court in a belly chain and 

shackles. Jackson's defense attorney objected to the restraints and moved to have them removed. 
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The trial court reserved ruling until it received a response and it set a hearing at a later date. The 

trial court set bail at $35,000 based on "the nature of the charges, the criminal history, [ and] the 

fact that there's been at least four or five warrants over the years." Verbatim Report of Proceedings 

(RP) at 14. 

At an arraignment hearing a few days later, the trial court declined to lower bail because 

the court was concerned about whether Jackson would return, about the nature of the allegations, 

and about community safety. The trial court again declined to reduce bail at a later status hearing. 

The trial court subsequently held a hearing on Jackson's objection to restraints and motion 

for their removal. The hearing consolidated multiple defendants' motions regarding being 

shackled in their cases. The trial court said it would issue a decision that applied to the entirety of 

the Clallam County Superior Court. 

Six weeks later, the trial court issued a memorandum opm10n "address[ing] all 

restraint/shackling motions currently before the court and reflect[ing] the unified position 

of the Clallam County Superior Court on this issue." Clerk's Papers (CP) at 64. The ruling 

acknowledged that "less restrictive means of furthering the compelling government interest of 

courtroom security" existed, which would "eliminate potential problems associated with 

defendants being so humiliated and distracted by their restraints that it interferes with their ability 

to communicate with their lawyers and would address concerns associated with the routine use of 

restraints affronting the dignified and decorous judicial process." CP at 65-66. The trial court 

envisioned implementing video conferencing as a less restrictive option, but it noted that the 

superior court would be unable to implement a video conferencing policy for several months. 
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The trial court concluded that until the video conferencing policy could be implemented, 

the court would proceed under its previous ruling, which adopted the Clallam County Corrections 

Facility's shackling policy for all pretrial hearings. The previous policy considered general 

"security concerns associated with transporting varying numbers of in-custody defendants from 

secure facilities to less-secure courtrooms" and noted that Clallam County "is routinely limited by 

budget issues and staff shortages." See Motion to Supp. Record on Appeal at 12 (May I, 2018). 

Under the policy, all criminal defendants would appear at pretrial proceedings in shackles, and the 

trial court would not consider motions for removal of the restraints during pretrial proceedings. 

When the case proceeded to jury trial, Jackson was fitted with a leg brace, which he wore 

under his clothes. The brace would lock into position when he straightened his leg. Defense 

counsel objected to the brace, noting that the trial court had not made any rulings about the use of 

this restraint during trial. The trial court responded: 

At this juncture, I don't think there's anything inappropriate in having that limited 
security measure employed. To the extent that your client wishes to testify, we'll 
make sure that he gets into the witness box without the jury being present and seeing 
him perhaps have some difficulty walking. But, at this juncture, I think that it is 
appropriate to have some limited security and I think that the brace that is employed 
is certainly appropriate. 

RP at 75. 

Black testified at trial. She said that Jackson drove her to a doctor's appointment. On their 

way home from the appointment, Jackson drove onto an industrial road and he and Black began 

having sexual intercourse. Jackson became upset, accused Black of cheating on him, and ripped 

Black's engagement ring off of her finger. Jackson pushed Black and started to strangle her, 

saying, "[D]ie, why don't you F'ing die." RP at 317. Jackson let go and then strangled Black a 
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second and third time. Finally, Jackson released Black and starting crying and apologizing for 

almost killing her. Later that afternoon, Black told her sister that Jackson had tried to kill her and 

her sister called the police. 

The trial court admitted a series of text messages between Black and Jackson from the day 

of the incident. The messages were obtained from both Black's and Jackson's phones because 

Black had deleted several messages. 1 

Dr. John Shima, an emergency room physician who evaluated Black the evening of the 

incident, also testified at trial. Dr. Shima observed that there were mild abrasions and bruises 

around Black's neck consistent with a strangulation event. 

Jackson testified in his defense. To avoid the jury seeing Jackson struggle to walk with his 

leg restraint to the witness stand, the trial court instructed Jackson to enter the stand before the jury 

entered the courtroom. Jackson asked the trial court if he needed to stand when the jury came in. 

The trial court asked if it was difficult for Jackson to stand with the restraint. Jackson's defense 

counsel responded, "I mean, he's been doing it, but the brace will be basically on the leg next to 

them, when he's sitting up there, it's on his left leg." RP at 448. The court continued, "I'll give 

you the oath seated, so just have a seat. Actually, if you're standing when they come in, is it 

problematic sitting down, I mean, is it observable?" RP at 448. Jackson responded, "They can 

actually see it. ... Yeah, it's gonna be noticeable for them." RP at 448. The trial court instructed 

him to remain seated. RP at 448. 

1 The messages from Jackson's phone were not obtained until the beginning of trial because the 
phone had remained with Jackson's brother in a different town while Jackson was incarcerated 
leading up to the trial. The day trial began, Jackson's uncle transported the phone to the court. 
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Jackson testified as follows. The day before Black's doctor's appointment, Black and 

Jackson had sexual intercourse in a car. After Black's doctor's appointment the next day, Jackson 

drove her back to her parents' house. On the way to Black's parents' house, Black became 

irritable, and Jackson suggested she get her medication that helps with her anger. Once at Black's 

parents' house, Black went inside. When Black returned to the car, she started yelling at Jackson 

and accused him of cheating on her. After arguing for an hour, Jackson indicated that he was 

going to leave, at which point Black started punching him. Jackson ultimately got out of the car 

and started walking away. Black chased after him, yelling at him, and demanding he tell her who 

he was sleeping with. Eventually Black's sister yelled at Black to "just let him go Dare, just let 

him go." RP at 458. 

The jury found Jackson guilty of second degree assault. The trial court sentenced Jackson 

to 20 months confinement and imposed various LFOs. 

Jackson appeals his conviction and sentence. 

ANALYSIS 

I. PRETRIAL & TRIAL RESTRAINT 

Jackson argues that the trial court violated his constitutional right to due process when it 

adopted the jail's blanket policy of shackling criminal defendants during pretrial proceedings, and 

by requiring him to wear a leg restraint during the jury trial without conducting an individual 

inquiry into the need to restrain him. We hold that the trial court violated Jackson's constitutional 

right to due process by failing to perform an individualized inquiry into the need to restrain him at 

the pretrial proceedings and at trial, but we further hold that these errors were harmless. 
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A. LEGAL PRINCIPLES 

We review constitutional claims de novo. State v. Lundstrom, 6 Wn. App. 2d 388, 393, 

429, P.3d 1116 (2018), review denied, 193 Wn.2d 1007 (2019). A criminal defendant has a right 

to appear before the court "with the appearance, dignity, and self-respect of a free and innocent 

man." State v. Finch, 137 Wn.2d 792, 844, 975 P.2d 967 (1999); U.S. CONST. amends. VI, XIV. 

The Washington Constitution provides, "In criminal prosecutions the accused shall have the right 

to appear and defend in person." Wash. Const. art. I, § 22. Washington courts have long held that 

the right to appear and defend in person extends to "the use of not only his mental but his physical 

faculties unfettered, and unless some impelling necessity demands the restraint of a prisoner, to 

secure the safety of others and his own custody, the binding of the prisoner in irons is a plain 

violation of the constitutional guaranty." State v. Williams, 18 Wash. 47, 51, 50 P. 580 (1897). 

This includes the right "to be brought into the presence of the court free from restraints." State v. 

Damon, 144 Wn.2d 686, 690, 25 P.3d 418 (2001). 

"[R]egardless of the nature of the court proceeding or whether a jury is present, it is 

particularly within the province of the trial court to determine whether and in what manner shackles 

or other restraints should be used." State v. Walker, 185 Wn. App. 790,797,344 P.3d 227 (2015). 

Restraints are disfavored because they may interfere with important constitutional rights, 

"including the presumption of innocence, privilege of testifying [on] one's own behalf, and right 

to consult with counsel during trial." State v. Hartzog, 96 Wn.2d 383,398,635 P.2d 694 (1981). 

However, a defendant's right to be in court free from restraints may yield to courtroom 

safety, security, and decorum. Walker, 185 Wn. App. at 800. "A defendant may be restrained if 

necessary to prevent injury, disorderly conduct, or escape." Lundstrom, 6 Wn. App. 2d at 394. 
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The superior court has the discretion to provide for courtroom security to ensure the safety of court 

officers, parties, and the public. Lundstrom, 6 Wn. App. 2d at 394. 

In order to balance the interest in courtroom security and defendants' constitutional right 

to due process, the superior court must determine the extent to which courtroom security measures 

are necessary based upon facts set forth in the record. Lundstrom, 6 Wn. App. 2d at 394. "The 

trial court should allow restraints only after conducting a hearing and entering findings on the 

record sufficient to justify their use on a particular defendant." Lundstrom, 6 Wn. App. 2d at 394. 

The trial court must perform an individualized inquiry into the necessity for pretrial and trial 

restraints. Lundstrom, 6 Wn. App. 2d at 395. 

The Supreme Court has identified several factors that the trial court should consider when 

deciding whether a defendant should be restrained during trial: 

"[T]he seriousness of the present charge against the defendant; defendant's 
temperament and character; his age and physical attributes; his past record; past 
escapes or attempted escapes, and evidence of a present plan to escape; threats to 
harm others or cause a disturbance; self-destructive tendencies; the risk of mob 
violence or of attempted revenge by others; the possibility of rescue by other 
offenders still at large; the size and mood of the audience; the nature and physical 
security of the courtroom; and the adequacy and availability of alternative 
remedies." 

State v. Hutchinson, 135 Wn.2d 863, 887-88, 959 P.2d 1061 (1998) (quoting Hartzog, 96 Wn.2d 

at 400). 

A trial court commits constitutional error when it fails to exercise its discretion. See State 

v. Clark, 143 Wn.2d 731, 775, 24 P.3d 1006 (2001) ("[W]here no balancing or analysis as to the 

need to restrain [the defendant] was done, his shackling was constitutional error."). Deferring to 

general jail policy is an abuse of discretion and constitutional error. Lundstrom, 6 Wn. App. 2d at 
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395; see also Hartzog, 96 Wn.2d at 400 ("A broad general policy of imposing physical restraints 

upon prison inmates charged with new offenses because they may be 'potentially dangerous' is a 

failure to exercise discretion.") (quoting People v. Duran, 16 Cal. 3d 282,293, 545 P.2d 1322, 127 

Cal. Rptr. 618 (1976)); see also State v. Jaquez, 105 Wn. App. 699, 709, 20 P.3d 1035 (2001) 

("[T]he sole reason for the trial court's allowing the use of restraints was because it was general 

jail policy .... [A] court's decision to defer to the security policy of correctional officers is 

unjustifiable."). "While prison officials may be well positioned to assist the trial court in deciding 

matters of courtroom security, they are in no position to weigh and balance the many factors the 

court must consider when determining whether, and in what manner, a defendant should be 

restrained during a court proceeding." Walker, 185 Wn. App. at 796-97. 

Generally, an error that violates a defendant's constitutional right is presumed to be 

prejudicial. Finch, 137 Wn.2d at 859. But the State can overcome the presumption by showing 

that the error was harmless beyond a reasonable doubt. Finch, 137 Wn.2d at 859. "A claim of 

unconstitutional shackling is subject to harmless error analysis." Hutchinson, 135 Wn.2d at 888. 

B. MOOTNESS 

As an initial matter, the State argues that the issue of whether the trial court violated 

Jackson's right to due process by failing to make an individualized determination on the necessity 

of restraints during pretrial hearings is moot. We disagree. 

"Generally, we do not consider claims that are moot or that present only abstract 

questions." Lundstrom, 6 Wn. App. 2d at 392. An issue is moot when the "court can no longer 

provide effective relief." State v. Gentry, 125 Wn.2d 570, 616, 888 P.2d 1105 (1995). 
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The State contends that we cannot grant effective relief, and therefore, the issue is moot, 

because "the underlying criminal case has been resolved through jury trial." Br. of Resp't at I 0. 

However, the fact that the case proceeded to trial and that Jackson was ultimately convicted, does 

not preclude us from granting relief. We may reverse and remand for a new trial based on pretrial 

errors. See State v. Coley, 171 Wn. App. 177, 179, 286 P.3d 712 (2012), rev 'd on other 

grounds, 180 Wn.2d 543 (2014) (reversing and remanding based on the misallocation of the burden 

of proof in a pretrial competency hearing). 

Because a remedy remains available for the alleged pretrial errors that occurred, the issue 

of Jackson's pretrial restraints is not moot. 

C. CONSTITUTIONAL ERROR 

Here, the trial court clearly committed constitutional error when it failed to address the 

necessity of shackling Jackson during pretrial hearings and of restraining Jackson with a leg brace 

during the jury trial. 

At the pretrial stage, the trial court did not make any findings regarding the need to place 

Jackson in shackles. In fact, the trial court failed to even address whether any physical restraints 

were necessary. The court did not analyze any of the relevant factors and failed to recognize that 

under well-settled law, physical restraints should be used only in extraordinary circumstances and 

as a last resort. 

The trial court considered the issue of shackling criminal defendants generally at a hearing 

involving many defendants. The trial court's decision was driven not by any identified safety risk 

posed by Jackson or any particular defendant, but rather by logistical concerns for the Clallam 

County Superior Court as a whole. Indeed, the trial court not only failed to conduct an 
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individualized inquiry into the need to restrain Jackson, it determined that, as a matter of superior 

court policy, all criminal defendants would be restrained during pretrial proceedings without any 

consideration of motions for removal of restraints. 

Similarly, the trial court failed to conduct any analysis as to the need to restrain Jackson 

with a leg brace during trial. The trial court did not apply any of the Hartzog factors. Rather, the 

court simply stated that it did not see "anything inappropriate" about the leg brace. RP at 75. 

The failure to conduct any inquiry into the need to restrain Jackson, and the broad adoption 

of jail policy for all criminal defendants in pretrial proceedings, was clearly in violation of well­

established constitutional law. 

D. HARMLESS ERROR 

Having established that the superior court violated Jackson's constitutional right to due 

process, we next determine whether the decision to restrain Jackson was harmless beyond a 

reasonable doubt.2 See Finch, 137 Wn.2d at 859. For erroneous restraints to be reversible rather 

than harmless error, the record must show that the restraints "had a substantial or injurious effect 

or influence on the jury's verdict." Hutchinson, 135 Wn.2d at 888. 

2 Jackson argues that the superior court's systemic refusal to conduct the requisite individual 
inquiry before shackling Jackson, and other criminal defendants appearing in Clallam County 
Superior Court, constitutes structural error and is not subject to a harmless error analysis. "A 
structural error resists harmless error review completely because it taints the entire proceeding." 
State v. Levy, 156 Wn.2d 709, 725, 132 P.3d 1076 (2006). Such structural errors include total 
denial of counsel, a biased trial judge, racial discrimination in jury selection, denial of self­
representation at trial, and denial of a public trial. Arizona v. Fulminante, 499 U.S. 279, 310, 111 
S. Ct. 1246, 113 L. Ed. 2d 302 (1991). "Each of these constitutional deprivations is a similar 
structural defect affecting the framework within which the trial proceeds, rather than simply an 
error in the trial process itself." Fulminante, 499 U.S. at 310. Jackson provides no authority to 
support the extension of the structural error doctrine to shackling, and we decline to do so for the 
first time here. 
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Because the purposes of the pretrial phase and guilt phase of criminal proceedings are 

different, we assess the harmlessness of Jackson's restraints during pretrial hearings and during 

jury trial separately. See Finch, 13 7 Wn.2d at 862. During the pretrial proceedings, one of the 

trial court's duties was to set bail. During jury trial, the inquiry was whether evidence established 

Jackson's guilt of the charged crime. 

Jackson argues that his shackling during pretrial proceedings was not harmless error 

because "[ s ]hackles make a person appear dangerous and unmanageable, which prejudices the 

court's assessment of whether to release Mr. Jackson and what bail amount he must post." Br. of 

Appellant at 26. He further argues that his shackling was harmful error because it resulted in a 

high bail that he could not afford to pay, which prevented him from assisting in his defense by 

timely providing the text messages from his phone. 

Jackson appeared in a belly chain and shackles for his pretrial hearings. The trial court set 

bail at $35,000 based on "the nature of the charges, the criminal history, [and] the fact that there's 

been at least four or five warrants over the years." RP at 14. At an arraignment hearing a few 

days later, the trial court declined to lower bail, in part, due to the nature of the charges and 

concerns for the community's safety, and due to concerns that Jackson may not appear at future 

proceedings. 

The likelihood of prejudice is significantly reduced in a proceeding without a jury. State 

v. E.J. Y., 113 Wn. App. 940, 952, 55 P .3d 673 (2002). There is a presumption that the trial court 

properly discharged its official duties without bias or prejudice. In re Pers. Restraint of Davis, 

152 Wn.2d 647, 692, 101 P.3d 1 (2004). Additionally here, the trial court pointed to significant 

concerns that Jackson posed a flight risk if he was released based on his history of outstanding 
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warrants. Because the record suggests that the trial court's bail determination was not driven by 

the sentiment that Jackson was dangerous, which Jackson's shackles could have contributed to, 

we hold that the trial court's error in restraining Jackson during pretrial proceedings was harmless 

beyond a reasonable doubt. 

We also hold that the trial court's error in restraining Jackson during trial was harmless 

beyond a reasonable doubt. Improperly restraining a defendant is harmless error if the jury does 

not see the defendant in restraints. Clark, 143 Wn.2d at 777. Although Jackson told the court that, 

from the witness stand, the jury could see his leg brace restraint if he was standing, nothing in the 

record suggests that the jury actually saw or was aware of the leg restraint, in part because Jackson 

remained seated in the jury's presence. Jackson's defense counsel acknowledged that the brace 

was "not visible from outside his clothes." RP at 75. Furthermore, Jackson moved around the 

courtroom only while the jury was not present so the jury would not see Jackson struggle to walk 

with the brace. Because there is no evidence that the unseen restraint had a substantial or injurious 

effect on the jury's verdict, we hold that the erroneous imposition of the leg brace restraint was 

harmless beyond a reasonable doubt. 
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II. LEGAL FINANCIAL OBLIGA TI0NS 

Jackson also argues that the trial court erred by imposing LFOs despite his indigence. 

In 2018, the legislature amended the statutes pertaining to LFOs. Laws of 2018, ch. 269. 

The amendments apply to this case because it was not final on June 7, 2018, when the amendments 

took effect. State v. Ramirez, 191 Wn.2d 732, 747-49, 426 P.3d 714 (2018). 

Accordingly, we affirm Jackson's convictions and remand to the trial court to reconsider 

imposition of LFOs in accordance with Ramirez and the relevant statutory amendments. 

~ttf~ltim. I~. __ _ 
SUTTON,]. ~ 

I concur: 
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MELNICK, J. (concurrence) -Although I concur in the majority's analysis and resolution 

of the shackling issue, I write separately to express my concerns regarding what the appropriate 

remedy should be when a court improperly shackles a person who appears before it. 3 John W. 

Jackson, Sr. urges us to dispense with the harmless error test that we currently utilize and instead 

adopt a structural error analysis. Because the Court of Appeals is bound to follow Supreme Court 

precedent, I concur with the majority's decision to not accept Jackson's invitation. However, I 

believe a new look at the appropriate remedy for what appears to be a statewide, systemic violation 

is warranted. 

The law is clear, well-settled, and not in dispute. A person has a right to appear "before 

the court with the appearance, dignity, and self-respect of a free and innocent man." State v. Finch, 

137 Wn.2d 792, 844, 975 P.2d 967 (1999). Thus, a defendant "is entitled to appear at trial free 

from all bonds or shackles except in extraordinary circumstances." Finch, 137 Wn.2d at 842. 

Restraints should only be used when necessary to prevent courtroom injuries, disorderly conduct, 

or escapes. Finch, 137 Wn.2d at 846. 

The rule on shackling is not confined to trials. State v. Lundstrom, 6 Wn. App. 2d 388, 

392,429 P.3d 1116 (2018). "[R]egardless of the nature of the court proceeding or whether a jury 

is present," the court shall decide when and how shackles or restraints should be utilized. State v. 

Walker, 185 Wn. App. 790,797,344 P.3d 227 (2015).4 

3 Nothing in this opinion should be construed to address the separate issues involving the use of 
shackles when transporting or detaining prisoners. 

4 Although not applicable to this case, I also note that "[j]uveniles shall not be brought before the 
court wearing any physical restraint devices except when ordered by the court during or prior to 
the hearing." JuCR l .6(a). 
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The courts are to ensure the safety of court officers, the public, and the parties. Lundstrom, 

6 Wn. App. 2d at 394. Courts must balance, among other factors, the need for a secure courtroom 

with the constitutional presumption of innocence, the rights of the defendant, and the dignity of 

the judicial process. Finch, 137 Wn.2d at 844-46. Because the interests of jail administrators are 

different from the interests of the court, courts cannot defer to jail policy. Walker, 185 Wn. App 

at 796. They must exercise their own discretion. Lundstrom, 6 Wn. App. 2d at 395. 

While prison officials may be well positioned to assist the trial court in deciding 
matters of courtroom security, they are in no position to weigh and balance the 
many factors the courts must consider when determining whether, and in what 
manner, a defendant should be restrained during a court proceeding. 

Walker, 185 Wn. App. at 796-97. 

Relying on State v. Hartzog, 96 Wn.2d 383,635 P.2d 694 (1981), the appellate courts have 

concluded that trial courts may not adopt general policies regarding the imposition of restraints 

but must exercise their discretion based on facts developed in and set forth in the record. E.g., 

Lundstrom, 6 Wn. App. 2d at 394-95. The use of physical restraints should be authorized only as 

a last resort. Finch, 137 Wn.2d at 850. 

The Washington Supreme Court has decided that a harmless error test applies when a court 

violates the above-stated rules. State v. Hutchinson, 135 Wn.2d 863, 888, 959 P.2d 1061 (1998). 

We are obligated to follow and are bound by the Supreme Court's decisions. State v. Hairston, 

133 Wn.2d 534, 539, 946 P.2d 397 (1997). 

It appears to me that the application of the harmless error test in the area of shackling 

defendants who appear before the court, especially when the court has not made any individual 

inquiry, has resulted in a constitutional violation without a remedy. Regardless of the well-settled 
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and clearly articulated principles oflaw in this area, it appears trial courts have difficulty adhering 

to them. 

My survey of cases shows that there are no fewer than 14 cases since February 2015 where 

our appellate courts have found a violation of a defendant's right to be free from shackles, yet 

every case has resulted in harmless error. 5 In Lundstrom, the trial court did not exercise its 

discretion, effectively deferring to the jail's policy. 6 Wn. App. 2d at 395. Similar situations 

existed in State v. Zain, State v. Smith, and State v. Montenguise. 6 In State v. Calhoon, State v. 

Boatright, and State v. Bntce, the court held a hearing, but the evidence did not support the court's 

decision to physically restrain the defendant. 7 In State v. Huynh, State v. Flores, and In re Welfare 

of A.NB., the court held a hearing, and we either assumed without deciding that the court abused 

its discretion or did not decide the issue because we determined that any error would have been 

harmless. 8 In State v. Lomax and State v. Bakke, the court abused its discretion by either not 

5 I rely on unpublished cases not as persuasive authority, but as part of the data-gathering process. 

6 State v. Zain, No. 47368-2-II (Wash. Ct. App. Dec. 1, 2015) (unpublished), 
http://www.courts.wa.gov/opinions/; State v. Smith, No. 45777-6-II (Wash. Ct. App. Aug. 11, 
2015) (unpublished), http://www.courts.wa.gov/opinions/; State v. Montenguise, No. 33007-9-III 
(Wash. Ct. App. July 7, 2015) (unpublished), http://www.courts.wa.gov/opinions/. 

7 State v. Calhoon, No. 49346-2-II (Wash. Ct. App. Apr. 10, 2018) (unpublished), 
http://www.courts.wa.gov/opinions/; State v. Boatright, No. 49218-1-II (Wash. Ct. App. Nov. 21, 
2017) (unpublished), http://www.courts.wa.gov/opinions/; State v. Bruce, No. 49058-7-II (Wash. 
Ct. App. Nov. 14, 2017) (unpublished), http://www.courts.wa.gov/opinions/. 

8 State v. Huynh, No. 50218-6-II (Wash. Ct. App. Mar. 20, 2018) (unpublished), 
http://www.courts.wa.gov/opinions/; State v. Flores, No. 49777-8-II (Wash. Ct. App. Nov. 7, 
2017) (unpublished), http://www.courts.wa.gov/opinions/; In re Welfare of A.NB., Nos. 71230-6-
I, 71231-4-I, 71232-2-1, 71233-1-1, 71234-9-I, 71236-5-I, 71237-3-I (Wash. Ct. App. Feb. 23, 
2015) (unpublished), http://www.courts.wa.gov/opinions/. 
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conducting a hearing or conducting an inadequate hearing. 9 In State v. Mendez, the State conceded 

that the trial court did not make an adequate record to support the use of restraints. 10 In In re 

Personal Restraint of Pender, we concluded harmless error existed after the sheriffs' office 

decided the defendant had to wear a stun belt at trial but never informed the court. 11 

In the present case, the State conceded in oral argument that it has been confronting the 

issue of shackling defendants for the last one to two years. Wash. Court of Appeals oral argument, 

State v. Jackson, No. 51177-1-II (Apr. 8, 2019), at 7 min., 39 sec. through 7 min., 44 sec. (on file 

with court). The State also admitted that judges are not making individualized determinations 

regarding shackling and restraints, but are instead leaving it to the jail staff. Wash. Court of 

Appeals oral argument, State v. Jackson, No. 51177-1-II (Apr. 8, 2019), at 10 min., 54 sec. through 

11 min., 4 sec. ( on file with court). Finally, the State conceded that, based on its blanket policy, it 

presumes defendants appearing in court are dangerous. Wash. Court of Appeals oral argument, 

State v. Jackson, No. 51177-1-II (Apr. 8, 2019), at 20 min., 15 sec. through 20 min., 30 sec. (on 

file with court). 

As pointed out by the majority, the trial court considered the shackling issue at a hearing 

involving multiple defendants. The court did not make or consider individualized determinations. 

9 State v. Lomax, No. 48072-7-II (Wash. Ct. App. June 13, 2017) (unpublished), 
http://www.courts.wa.gov/opinions/; State v. Bakke, No. 46696-1-II (Wash. Ct. App. Feb. 9, 2016) 
(unpublished), http://www.courts.wa.gov/opinions/. 
10 State v. Mendez, No. 49847-2-II (Wash. Ct. App. May 22, 2018) (unpublished), 
http://www.courts.wa.gov/opinions/. 

11 In re Pers. Restraint of Pender, No. 42430-4-II (Wash. Ct. App. Feb. 10, 2015) (unpublished), 
http://www.courts.wa.gov/opinions/. 
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By adopting the jail's policy, the court determined that all defendants would be restrained during 

pretrial proceedings. Motion to Supp. Record on Appeal, State v. Jackson, No. 51177-1-II (May 

1, 2018), at 12. In addition, the court did not see "anything inappropriate" about having Jackson 

in a leg brace for trial, notwithstanding its failure to conduct a hearing and consider the mandatory 

factors. Report of Proceedings (Aug. 21, 2017) at 75. 

"[ J]udges are human, and the sight of a defendant in restraints may unconsciously influence 

even a judicial factfinder." People v. Best, 19 N.Y. 3d 739, 744, 979 N.E. 2d 1187 (2012). 12 

Studies support the proposition that judges, like laypersons, are similarly prone to implicit 

associations and implicit biases. See, e.g., JUDGE ANDREW J. WISTRICH & JEFFREY J. RACHLINSKI, 

IMPLICIT BIAS IN JUDICIAL DECISION MAKING: How IT AFFECTS JUDGMENTS AND WHAT JUDGES 

CAN Do ABOUT IT, in ENHANCING JUSTICE: REDUCING BIAS 87 (Sarah E. Redfield ed., 2017). 

It is clear that in the present case the trial court failed to follow well-established and clearly 

stated legal principles. As a result, we are bound to conclude error occurred, but we must also 

determine that the error was harmless. I think the application of this remedy should be revisited, 

especially where, as here, the court failed to conduct an individualized hearing on the use of pretrial 

and trial restraints. 

~::r: 
MELNICK, J. ;J-~~----

12 I note that in considering the release of a defendant, CrR 3 .2 requires a court to determine, among 
other factors, whether a defendant is dangerous and a flight risk. 
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