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A STATEMENT IN REPLY

Several important facts discussed in the State’s brief require
correction or clarification. According to the State, Julie Rackley’'s
best estimate is that she heard the murders between 9:45 p.m. and
10:15 p.m. Brief of Respondent, at 29. In fact, her best estimate is
9:56 p.m. 70RP 101, 123-24. This is close to Mark Sidell's
estimate, which ranges from 9:10 p.m. to 9:50 p.m. 71RP 66, 108.
This may seem like an academic distinction since, even using
10:15 p.m., both neighbors heard the murders at a time when the
boys were indisputably somewhere else. But to be accurate, both
neighbors’ best estimates place the murders in the 9:00 hour, ruling
out Sebastian and Atif as the killers.

The State focuses on several facts from the crime scene it
contends are consistent with the boys’ statements to Haslett and
proof they committed the crimes. Brief of Respondent, at 32-34.
But prior to the statements, the media had already disclosed these
facts, including law enforcement’s theory that the boys left the Lion
King early, the likely murder weapon, the order of the killings, and
that Basma fought back against her attackers. 102RP 81-82;

104RP 46-50; 121RP 48-52; 126RP 117-119; 138RP 36-39.




Haslett confirmed that Sebastian had followed these stories in the
media. Exhibit 542, at 9.

The State also discusses other facts — not in the public
domain - it considers consistent with Sebastian and Atif's
statements to Haslett. The State notes Sebastian’s fingerprints
found on the overturned box in the downstairs bedroom, claiming
the presence of these prints is consistent with his claim that he
“moved things around to simulate a break-in.” Brief of Respondent,
at 31-32 n.20. In fact, however, Sebastian told Haslett that he wore
gloves. Exhibit 542, at 47; exhibit 543, at 20. Therefore,
Sebastian’s “confession” and this physical evidence are directly at
odds. And since Sebastian was staying in this very room for
several days, it is not surprising his prints were found on the box.

The State also suggests bloodstains within the Rafay home
were consistent with Sebastian’s story to Haslett. The State notes
that on the carpet in the hallway and bedrooms, investigators found
“soft, curved patterns” consistent with a shoeless foot tracking
blood from room to room and that “Burns told an undercover RCMP
officer that he committed the murders wearing only his underwear.”

Brief of Respondent, at 34. In fact, however, Sebastian also




indicated he wore shoes and disposed of them. Exhibit 542, at 47.
Once again, Sebastian’s story and the evidence are at odds.

The State then spends considerable time arguing that the
evidence shows only one person in the master bedroom. Brief of
Respondent, at 34-36. The State is forced to take this position
because the boys told Haslett that Sebastian alone used the bat in
the master bedroom and Atif was not present. Exhibit 542, at 18,
31; exhibit 543, 39-40. But the State’s own evidence shows
otherwise.

Kay Sweeney, who examined the scene for the Washington
State Patrol Crime Laboratory, never completed a study of the
bloodstains in the bedroom, did not make a formal report, and was
unable to offer a complete interpretation of this evidence. 91RP
16-17, 95, 139. Therefore, prosecutors flew in an expert in
bloodstain patterns and crime scene analysis from Georgia, Ross
Gardner. 92RP 133-34. Gardner has studied pattern analysis
since the early 1980s. 92RP 134. He trained under the guidance
of Herb MacDonnell, a recognized leader in the field, and received
training at Scotland Yard. 92RP 143-44. Among other
publications, he co-wrote a textbook on pattern analysis now used

to certify other analysts. 92RP 148-49. Gardner was given access




to all investigative materials in the case, including photographs and
reports, and spent two days in Bellevue examining the physical
evidence. 92RP 136-37.

Gardner’s expert opinion was that there were two individuals
in the master bedroom during the attack, each standing on the
opposite side of Tariq Rafay’s bed. 93RP 121. Certain evidence in
particular supports his conclusion. Blood spatter made it apparent
that one individual had been standing on the west side of the bed
and striking Tariq repeatedly, causing significant spatter travelling
from west to east. 93RP 42-45; see also 93RP 45-47 (in
comparison, no “distinct, focused pattern” from east to west).
Spatter also revealed that while the first individual continued to
strike Tariq from the west side, an individual on the east side of the
bed simultaneously moved a pillow off of the bed and placed it on
the floor. 93RP 41-42, 57-101, 113-119, 147-151, 184-187.
Assuming, as Sweeney had found, there was a void or shadow on
the east wall, Gardner testified this added additional support to his
conclusion a second person assisted from the east side of the bed.
93RP 178-183, 187.

Although Gardner found cast-off patterns both west and east

of the bed, he concluded the stains only made sense if the strikes




came from the west while the second person stood to the east.
93RP 51-52, 131-133, 144-151. Gardner found evidence that
whomever had been swinging the bat from the west side of the bed
did eventually move to the east side at some point (there were
marks where the weapon contacted the carpet), but the weapon
was at rest by that time. 93RP 187.

The State nonetheless cites to certain testimony from
Sweeney and Gardner to argue there is evidence a single killer
struck blows from both sides of the bed. Brief of Respondent, at
35-36. But Gardner made it clear the evidence did not support this
conclusion. And Sweeney admitted he was not in a position to
offer a complete interpretation. Ultimately, the State is left to argue
that Gardner — its own expert and a leading authority in his field — is
“likely” wrong because his conclusion is inconsistent with the story
Sebastian and Atif provided to Haslett. Brief of Respondent, at 36.

Finally, the State notes that Sebastian told Haslett he was
confident police had not found any items associated with the
murders “because he had heard that they only searched dumpsters
in Bellevue and that they never found the murder weapon.” Brief of
Respondent, at 68. To the extent this implies police only checked

Bellevue dumpsters, it is incorrect. Sebastian and Atif told Haslett




they had disposed of their clothing and the murder weapon in
Seattle dumpsters. Exhibit 542, at 18-20, 29, 48; exhibit 543, at
44-46. In fact, Sebastian claimed he threw the Rafays’ VCR in a
dumpster just outside Steve’s Broiler. Exhibit 543, at 46. Notably,
two Bellevue Police Detectives searched the dumpsters in and
around Steve's and the Weathered Wall on July 13, 1994, and
found nothing associated with the crimes. 72RP 155-160. This is
yet another inconsistency between the boys’ stories to Haslett and
the expected evidence.

B. ARGUMENT IN REPLY

1. ADMISSION OF THE BOYS' COERCED
STATEMENTS VIOLATES THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION AND ARTICLE 1, § 9 OF
WASHINGTON’S CONSTITUTION.

The State agrees the only relevant question is whether the
boys’ statements were the product of coercion. Brief of
Respondent, at 140. That the RCMP conducted its operation on
foreign soil is irrelevant. If the Constitution would prohibit the fruits
of such an operation conducted in the United States, it prohibits
them from operations abroad. The test for admissibility is always

the same: “Is the confession the product of an essentially free and

unconstrained choice by its maker?” Schneckloth v. Bustamonte,




412 U.S. 218, 225, 93 S. Ct. 2041, 36 L. Ed. 2d 854 (1973)

(quoting Culombe v. Connecticut, 367 U.S. 568, 602, 81 S. Ct.

1860, 6 L. Ed. 2d 1037 (1961)). The State also agrees (or at least
does not dispute) the ultimate question of voluntariness is a legal
issue this Court reviews de novo. Brief of Respondent, at 137-138.

To better understand how Bellevue Police ever believed they
could use evidence gained in Project Estate, it is worthwhile to
briefly revisit the circumstances of the investigation. In multiple
interviews with Bellevue Police, Sebastian and Atif consistently
indicated they had nothing to do with the murders. Exhibits 22, 68-
72; 17RP 92-93; 30RP 11-12. Even when detectives responded to
them with sarcasm and skepticism, neither made any incriminating
statements. Exhibits 76, 78. Once back in Canada, the boys made
it clear they would not speak further with authorities, and Bellevue
detectives recognized the prospect of obtaining additional
statements was dim. 14RP 182; 16RP 42; 31RP 79-95: 32RP 84-
91.

Just when Bellevue detectives believed they were out of
legal options, they were “stunned” and “astonished” to learn the

RCMP could obtain incriminating statements in Canada employing

techniques unimaginable in the United States. 12RP 87-89; 15RP




89; 30RP 123. Under Canadian law, evidence gathered in Mr. Big
operations is always considered voluntary because undercover
officers are treated as ordinary citizens. They need not follow any
of the protocols required of uniformed officers, even when targets
have legal counsel. 14RP 76; 20RP 48; 23RP 115-16. The only
legal requirement is that undercover officers’ tactics not “shock the
public.” 21RP 101. Canadian courts have approved “Mr. Big”
operations. 11RP 83. Therefore, as explained by RCMP Inspector
John Henderson — “cover person” for Project Estate — “on most
occasions, you can’t break the law” as a Canadian undercover
officer. 21RP 101.

When Bellevue detectives learned what was possible, they
looked like “a deer in a headlight’” and were willing to accept
anything the RCMP could provide. 13RP 141-144. The RCMP did
not need confessions for Canadian conspiracy or fraud charges.
18RP 160. But Bellevue detectives wanted incriminating
statements for use in the United States, and RCMP officers
decided to make it their goal. 11RP 51; 12RP 6-8, 139-142, 172-
75, 181; 14RP 42-43; 17RP 103-104; 18RP 123. The RCMP

wondered, however, whether Bellevue could use the evidence once




gathered, and Bellevue detectives indicated they would find out.
13RP 94-95, 112-14, 160-61; 16RP 47.

King County Deputy Prosecuting Attorney Jeff Baird served
as the Bellevue Police Department’s legal advisor. 16RP 48; 29RP
55-56. Baird believed the admissibility of any Canadian evidence
would turn on the “silver platter doctrine,” about which he had only
a general understanding. 29RP 62, 89. Baird was busy with
several cases at the time and rather than conduct thorough
research, he turned to a trusted colleague, who advised him to
ensure neither he nor Bellevue police participated in the Canadian
operation. 29RP 62-63, 89. Baird and Thompson shared this
warning with members of the RCMP. 15RP 98-99; 16RP 54-55,
60-62, 161-62; 20RP 147-48; 21RP 108-09; 29RP 63-65, 74, 88-
89. Assuming Bellevue did not actively participate in the RCMP’s
investigation, Thompson felt there was “a good possibility” all
evidence could be used in the United States. 18RP 155-59.

It was within this perceived safety of the silver platter
doctrine that the RCMP went to work. Even after Project Estate
was well under way, however, there were no incriminating
statements. Sebastian explained that he and Atif came home to

find the family murdered. 22RP 156; 23RP 145; 25RP 108.




Sebastian suggested the murders might have been hate crimes
based on the family’s Pakistani heritage. 25RP 110; 26RP 57.
Moreover, he made it clear he feared Bellevue Police would
fabricate evidence. 25RP 61-64, 112-113. Despite the RCMP’s
initial efforts, Sebastian repeatedly refused to make incriminating

statements. See generally 25RP 106-116, 172-75; 26RP 68.

In an attempt to get Sebastian to say something — anything
— incriminating, the RCMP offered him the prospect of the “good
life,” including fast cars, pretty women, and significant sums of
money. 20RP 18; 21RP 62-63, 71-72; 23RP 121. He was given
thousands of dollars and led to believe there could be substantially
more — perhaps hundreds of thousands — if he proved himself
“solid” and confessed. 20RP 83, 104, 131; 21RP 85-86, 184-186;
22RP 105-109; 23 182-183; 25RP 28-31; 27RP 144-45. Moreover,
to erase the usual psychological barriers to confessing murder,
Sebastian was led to believe he was in the company of murderers
and that being a cold, callous killer like Haslett and Shinkaruk
would earn him respect. 24RP 142; 25RP 39.

But when the prospect of making large sums of money was

insufficient to elicit anything incriminating, the RCMP also offered to

destroy any evidence against him and employed fear — fear the




boys were about to be arrested and charged with murder. The
boys were also led to believe that if they were arrested, they would
be killed to ensure they did not share with authorities information
about Haslett. 20RP 122, 136-37, 146-47; 21RP 54-61, 193-95;
27RP 154-55, 173-185. Their families were even at risk. 22RP 17,
108; 24RP 113; 25RP 41-42, 160.

As discussed in the supplemental brief, all of this was
conceded below. Referring to the boys, RCMP officers admitted
they “wanted to get into their minds,” grab their attention, and
provide “a logical reason for Sebastian Burns to confess.” 13RP
126, 130, 134; 14RP 95; 15RP 108. The RCMP wanted to put the
boys in a position where they would have to talk because they had
no other option. 21RP 68; 27RP 129. Officers did nothing to
dissuade Sebastian from believing Haslett and Shinkaruk were
killers. 25RP 141-42; 27RP 106-113; 28RP 42. Haslett even knew
that both boys had expressed concern he would have them killed.
28RP 17-18. But continued denials were not accepted. The
message was “don’t tell me you didn’t do this because | know you
did it and we need to deal with it” immediately because Bellevue is
coming to get you and the organization is your only option. 25RP

184-85; 27RP 25, 127-129; 28RP 71-73.

-11 -




The operation was an unmitigated success. The RCMP did
precisely what it set out to do, placing the boys in a position where
they had no choice but to incriminate themselves if they wanted to
avoid arrest, prosecution, and death. And the prospect of future
wealth within the organization provided additional motivation for
self-incrimination.

King County Prosecutors and Bellevue Police detectives
recognized they could never engage in such tactics in the United
States and expect to gain admissible evidence. But they believed
so long as there was no joint operation, the silver platter doctrine
immunized any statements from constitutional attack." They were
mistaken. The silver platter doctrine does not apply to Fifth
Amendment claims and whether Bellevue Police were working with
the RCMP turned out to be irrelevant.

Citing Chavez v. Martinez, 538 U.S. 760, 123 S. Ct. 1994,

155 L. Ed. 2d 984 (2003), the State claims that whether a Fifth
Amendment violation occurs only at trial remains unsettled. Brief of

Respondent, at 139-140. This is incorrect. The only issue in

! This belief was apparently widespread. Atif's trial attorney

was under the same misapprehension. See 36RP 128, 135
(believing there must be a “joint investigation” under Fifth and
Fourteenth Amendments).

-12-




Chavez was whether the Court would expand the circumstances
under which an arrestee can file a § 1983 lawsuit (a civil action for
the deprivation of a constitutional right) to include coerced
statements where the statement was never used, as the Fifth
Amendment requires, in a “criminal case.” Chavez, 538 U.S. at
763. Six of the nine justices (Thomas, Rehnquist, O’Connor,
Scalia, Souter, and Breyer) ultimately agreed the Fifth Amendment
focuses on courtroom use of compelled statements and declined to
find an actionable civil claim. See Chavez, 538 U.S. at 767
(plurality opinion); id. at 777 (Souter, J., concurring)(joined by
Justice Breyer).

This is fully consistent with the Court’s prior decisions. See

Withrow v. Williams, 507 U.S. 680, 692, 113 S. Ct. 1745, 123 L.

Ed. 2d 407 (1993) (describing Fifth Amendment as “trial right”);

United States v. Verdugo-Urquidez, 494 U.S. 259, 264, 110 S. Ct.

1056, 108 L. Ed. 2d 222 (1990) (constitutional violation occurs only
at trial); Schneckloth, 412 U.S. at 308 (Fifth Amendment serves “to

protect the fairness of the trial itself”); Kastigar v. United States,

406 U.S. 441, 453, 92 S. Ct. 1653, 32 L. Ed. 2d 212 (1972) (Fifth

Amendment’s focus on trial evidence). Ultimately, the State does




not argue that Chavez or any other case indicates the silver platter
doctrine applies to Fifth Amendment claims.

No longer able to rely on the doctrine, the State is now left
only to argue the RCMP’s tactics were not coercive. These
arguments are not convincing.

The State makes much of Sebastian’s attraction to the
material rewards associated with membership in the organization
and notes that he repeatedly met with Haslett and Shinkaruk. Brief
of Respondent, at 142-145, 150-152. But this is hardly surprising.
Scenarios were designed to impress. 22RP 47-48. The RCMP
knew Sebastian was “financially strapped.” 11RP 74-75.
Undercover officers intentionally used hundreds of thousands of
dollars, fast cars, and pretty women to lure him. Sebastian
admitted at trial the money was attractive. 145RP 105-06. And
Inspector Henderson recognized these material offerings may have
enticed Sebastian to confess. 21RP 85-86. That the RCMP’s plan
worked as designed makes it more certain Sebastian was induced
to confess, not less.

In a similar vein, the State notes that “[tjhe defendants,
especially Burns, met freely and repeatedly with the undercover

officers, who thought they would help them destroy evidence and




launch them on a profitable life of crime.” Brief of Respondent, at

128 (emphasis added). This statement's second clause
undermines its first, as the State seems to acknowledge it was the
promise of destroyed evidence and financial gain that caused
Burns to maintain contact. Inducements under the Fifth and
Fourteenth Amendments are not limited to threats; they also
include promises. Malloy v. Hogan, 378 U.S. 1, 7, 84 S. Ct. 1489,
12 L. Ed. 2d 653 (1964) (no “direct or implied promises” when
obtaining a confession); State v. Unga, 165 Wn.2d 95, 101, 196
P.3d 645 (2008) (examining whether confession was coerced by an

express or implied promise of immunity); State v. Streeter, 67

Whn.2d 39, 42-44, 406 P.2d 590 (1965) (same). Again, that RCMP
officers successfully lured Sebastian with these promises makes it
more certain his statements were not the product of free will.

The State also focuses on what it calls “Haslett’s repeated
assurances to Burns that all contact would be severed if either one
so desired.” Brief Respondent, at 145-46. However, even Haslett
conceded that Burns may have imagined he could not, in fact, just
walk away because of what he had seen of the organization.. 27RP

110. The RCMP made sure Burns did not “so desire” by paying

him thousands of dollars and offering the prospect of much more.




They made sure he did not “so desire” by making him believe he
would be killed if he were ever arrested because he knew too much
about Haslett. And they made sure he did not “so desire” by
promising to destroy all evidence in the United States. The RCMP
specifically designed the operation to ensure Burns and Rafay
would not sever contact.

The State claims its “strongest evidence” the boys were not
coerced is their relaxed body language while confessing and Atif's
explanation of a financial motive, which the State claims has “the
strong ring of truth.” Brief of Respondent, at 146-147.

Addressing the latter point first, whether a statement seems
true is not relevant to whether it was coerced. Rogers v.
Richmond, 365 U.S. 534, 540-41, 81 S. Ct. 735, 5 L. Ed. 2d 760
(1961) (“in many of the cases in which the command of the Due
Process Clause has compelled us to reverse state convictions
involving the use of confessions obtained by impermissible
methods, independent corroborating evidence left little doubt of the
truth of what the defendant had confessed.”).

As to demeanor, it had been made clear throughout the

scenarios this is what Haslett prized: cold-blooded killers, casually

willing to harm families to achieve financial gain. It is more than a




bit disingenuous to set this up as the desired model (what Haslett
wanted to hear) and then point to the fact the boys followed that
very model as proof they were not intimidated. Moreover, by the
time RCMP officers had finally coerced these statements, there
was greater reason to relax because the promises were about to be
fulfiled — no evidence, no charges, no arrest, no death, and the
opportunity for wealth in exchange for self-incrimination.

The State — like Judge Mertel — emphasizes the boys were
not yet in custody when they incriminated themselves. The State
notes that “[i]t is rare that a court has found statements coerced
outside the context of custodial interrogation.” Brief of Respondent,
at 141 n.61. But no court in this country has ever examined the
inherently coercive tactics in a Mr. Big scheme. It would have been
far better had Sebastian and Atif been in custody and subject to
anything akin to Miranda warnings, alerting them to the dangers
associated with false self-incrimination.

Ultimately, however, regardless whether the boys were in
custody or out, entitled to warnings or not, the absence of any
advisement that they could maintain silence concerning the

murders weighs against voluntariness. See Schneckloth, 412 U.S.

at 226-27 (“lack of any advice to the accused of his constitutional
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rights” a factor in voluntariness analysis even in non-custodial

setting); Greenwald v. Wisconsin, 390 U.S. 519, 521, 88 S. Ct.

1152, 20 L. Ed. 2d 77 (1968) (although Miranda inapplicable, “lack

or inadequacy of warnings as to constitutional rights” a factor in
finding statement not the product of free choice).
The State dismisses all similarities between this case and

Arizona v. Fulminante, 499 U.S. 279, 111 S. Ct. 1246, 113 L. Ed.

2d 302 (1991), based solely on the fact Fulminante was in prison
when he confessed. See Brief of Respondent, at 149-151.
According to the State, “the Court likely would have come out
differently had the confession been made in a non-custodial
setting.” Brief of Respondent, at 151. The State cites to nothing in
Fulminante supporting this argument. Custody was not the
Supreme Court’s focus. Rather, it was the presence of a credible
threat. Fulminante, 499 U.S. at 287 (“a credible threat is sufficient”
to find coercion).

In United States v. McCullah, 76 F.3d 1087 (1996), reh’'g

denied, 87 F.3d 1136, 1139-1140 (10th Cir. 1996), cert. denied,
520 U.S. 1213 (1997), the defendant was one of several individuals

hired by a large California-based cocaine supplier (the Arvizu

organization) to assist in the murder of two individuals suspected of




stealing a large quantity of the drug. Instead, McCullah and others
mistakenly killed an innocent third party. Id. at 1095-1097. In an
attempt to elicit a confession from McCullah, police used a former
member of the organization (Lozano) as a police informant.
Lozano lied to McCullah, telling him that because he had botched
the job, the Arvizu organization wanted him dead. He then offered
to intercede on McCullah’s behalf if McCullah would “tell him the
truth.” McCullah then confessed. Id. at 1100.

Citing Fulminante, the Tenth Circuit Court of Appeals found
McCullah’s confession coerced. Although McCullah was never in
custody, the Court reasoned:

The circumstances in this case are
substantially similar to those in Arizona v. Fulminante.
In Fulminante, the defendant, a prison inmate at the
time, was approached and befriended by another
inmate who was a FBI informer. The informer told the
defendant that he knew the defendant was starting to
get some rough treatment from other inmates and
offered to protect the defendant from other inmates if
the defendant gave him the full facts of the alleged
cime. The defendant then made incriminating
admissions which were used against him at trial.

The Supreme Court held that the defendant’s
statements in Fulminante were coerced. Fulminante,
499 U.S. at 287. “Coercion need not depend upon
actual violence by a government agent; a credible
threat is sufficient.” Id. Similarly, in this case, Mr.
McCullah’s statements to Mr. Lozano were coerced
by a credible threat of violence. Mr. Lozano told Mr.
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McCullah that the Arvizu organization was out to kill

him, a credible threat coming from a former member

of the organization. As in Fulminante, Mr. Lozano

offered to intercede to protect Mr. McCullah from the

threat if Mr. McCullah confessed. Indeed, this case
presents a stronger example of coercion than

Fulminante because in this case Mr. Lozano

fabricated the threat to Mr. McCullah.
McCullah, 76 F.3d at 1101.

Similarly, Sebastian and Atif faced a far greater threat in
Project Estate than Fulminante ever faced. Fulminante merely
faced the possibility of unspecified “tough treatment” from other
inmates based on a rumor he was suspected in another case. At
no time did Sarivola, the undercover officer, threaten any harm to
Fulminante if he did not confess; he only offered protection in
exchange for Fulminante telling him what happened. Fulminante,
499 U.S. at 283. Moreover, not once did Fulminante indicate he
was fearful of other inmates or seek the promised protection. Id. at
304-05 (Rehnquist, J., dissenting). Yet, the Supreme Court found
Fulminante’s will overborne. Id. at 287. This is consistent with the
principle that “any doubt as to whether the confession was

voluntary must be determined in favor of the accused.” Bram v.

United States, 168 U.S. 532, 565, 18 S. Ct. 183, 42 L. Ed. 568

(1897).
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In Project Estate, Haslett and his organization made it clear
they could find the boys anywhere, rendering custody a rather moot
point. 26RP 48 (‘we aré a criminal organization with tentacles
reaching everywhere”). In fact, the boys were led to believe their
only hope was staying out of custody. 22RP 107-111; 27RP 149-
154. Otherwise, they faced the prospect Haslett would have them
kiled to ensure their silence. 27RP 155, 173-177; 28RP 42.
Haslett offered protection — from himself and Bellevue Police — but
only in exchange for confessions. Moreover, using an additional

tactic not found in Fulminante or McCullah, Haslett also offered the

boys wealth and prosperity as members of the organization if they
confessed.

Judge Mertel's findings on the Fifth and Fourteenth
Amendment claims are scant. But he was certainly influenced by
the Canadian judicial decisions despite a vastly different legal
standard and limited evidence. In fact, King County prosecutors
did not bother responding in their written briefs to the voluntariness
question, claiming instead it “was squarely decided in the court in
Canada” and “[t]here simply were no threats in any way, shape, or

form, implied or express . . . .” 36 RP 12, 148-149. Judge Mertel

-21-




specifically cited the Canadian Court of Appeals when making his
own finding on duress. 37RP 23; CP 4582.

Defending Judge Mertel's reliance on the Canadian rulings,
the State still maintains that Atif and Sebastian had a full
opportunity to present evidence during the Canadian committal
hearing. Brief of Respondent, at 147-149. This is incorrect. And
to explain why, it is necessary to briefly review Canadian law.?

As previously noted, Canadian undercover officers were
extremely confident the fruits of Project Estate were admissible in
any Canadian court. See 21RP 101 (“on most occasions, you can't
break the law”). Based on the relevant Canadian standard, their
confidence was well founded:

‘It has long been established as a positive rule of

English criminal law, that no statement by an accused

is admissible in evidence against him unless it is

shewn by the prosecution to have been a voluntary

statement, in the sense that it has not been obtained

from him either by fear of prejudice or hope of
advantage exercised or held out by a person in

authority. . . .”
Bourdreau v. The King, [1949] 94 C.C.C. 1, 10 (quoting Ibrahim v.

The King, [1914] A.C. 599, 609-610) (emphasis added); Kaufman,

2 For the Court's convenience, all referenced Canadian

authorities are attached to this brief as an appendix.
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The Admissibility of Confessions, Chapter 2, at 18 (Third ed. 1979)

(indicating that Ibrahim introduced the “modern rule”).

The Supreme Court of Canada recently addressed the
“person in authority” requirement as a prerequisite to any
successful defense challenge to voluntariness:

First, there is an evidentiary burden on the accused to
show that there is a valid issue for consideration
about whether, when the accused made the
confession, he or she believed that the person to
whom it was made was a person in authority. A
“person in authority” is generally someone engaged in
the arrest, detention, interrogation or prosecution of
the accused. The burden then shifts to the Crown to
prove, beyond a reasonable doubt, either that the
accused did not reasonably believe that the person to
whom the confession was made was a person in
authority, or, if he or she did so believe, that the
statement was made voluntarily. The question of
voluntariness is not relevant unless the threshold
determination has been made that the confession
was made to a “person in authority”.

R. v. Grandinetti, [2005] 1 S.C.R. 27, 2005 SCC 5, at ] 37.

Thus, the test for a “person in authority” is largely subjective,
turning on whether the defendant believed the person with whom
he was dealing had the ability to influence the prosecution of the
case, although there is also an objective component requiring this

belief to be reasonable. |d. at | 38-39; Freedman, Studies in

Canadian Criminal Evidence, Chapter 4, at 117-118 (1972). An




individual whom the defendant knows to be a police officer
undoubtedly qualifies as a “person in authority.” Freedman, supra,
at 118. Likewise, those known to be allied with police, acting on
their behalf, or acting in concert with police qualify. Grandinetti, at
143.

However, absent wunusual circumstances, undercover
officers do not qualify as “persons in authority” because targets of
clandestine investigations do not subjectively believe they are
speaking with police officers. Grandinetti, at § 40, 44. Grandinetti
itself demonstrates this rule. In an investigation called “Project
Kilometer,” RCMP officers posed as members of an international
organization involved in drug trafficking and money laundering.
After winning the defendant’s confidence, officers encouraged him
to confess. In exchange, they would use corrupt police contacts to
steer the murder investigation away from him. When the defendant
eventually confessed, he was not aware of the officers’ true
identities. Grandinetti, at [ 7-11.

On appeal, the Supreme Court of Canada affirmed the trial

court’s ruling that because the undercover officers could not be
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“persons in authority,” the defendant was not entitled to a voir dire®
on the issue of voluntariness, and the statements were admissible.
Grandinetti, at §] 15, 44-45. The Supreme Court reasoned:

The appellant believed that the undercover
officers were criminals, not police officers, albeit
criminals with corrupt police contacts who could
potentially influence the investigation against him.
When, as in this case, the accused confesses to an
undercover officer he thinks can influence his murder
investigation by enlisting corrupt police officers, the
state’'s coercive power is not engaged. The
statements, therefore, were not made to a person in
authority.

The accused having failed to discharge the
evidentiary burden of showing that there was a valid
issue for consideration, a voir dire on voluntariness
became unnecessary.

Grandinetti, at [ 44-45; accord R. v. French, [1997] 161 W.A.C.

265 (regardless of inducements to confess, undercover officers not

persons in authority for confession rule); R. v. Rothman, [1978] 42

C.C.C.2d 377 (suppression of statements reversed because
undercover officers not persons in authority); R. v. Towler, [1968] 2
C.C.C. 335 (undercover officers posing as jailed criminals not

persons in authority).

3 Voir dire is the Canadian term for a hearing to determine

whether a confession was voluntary. Freedman, supra, at 123.
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It was for this reason, in Sebastian and Atifs case, the
Canadian Court of Appeals agreed with the committal judge who,
“liln effect . . . said there was no point in leading further evidence
on the matter when such evidence could have had no legal
relevance and could not result in exclusion of the evidence.” CP
830; see also CP 826-827 (finding of duress would require “a
significant change in the common law” regarding undercover
officers). As a matter of law, there was nothing Sebastian or Atif
could do or say in Canada that would have resulted in a finding of
duress.

Viewed from another defendant’s perspective, had Oreste
Fulminante been offered protection in Canada by a Canadian
undercover officer — rather than an FBI informant in the United
States — he would have been precluded from even raising
voluntariness. One of the United States Supreme Court's seminal
cases on coerced statements would have been decided quite
differently in Canada.

Since this Court’s review on voluntariness is de novo, the
Canadian decisions can now be accorded their proper weight.
They are irrelevant. And, in the end, the questions for this Court

are relatively simple. Can law enforcement obtain admissible
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evidence by offering a suspect wealth and prosperity in exchange
for a confession? Can law enforcement obtain admissible
evidence by indicating a suspect risks death if he does not
confess? And, can law enforcement obtain admissible evidence by
promising to destroy all incriminating evidence if the suspect simply
confesses? The answer to all three is “no.”

There can be no doubt the RCMP employed a combination
of threats and promises, inextricably intertwined, to convince
Sebastian and Atif to confess. Therefore, the only remaining issue
is whether — under the totality of the circumstances — there was a
direct causal relationship between the threats and promises and
the statements ultimately obtained. Unga, 165 Wn.2d at 101-102.

The circumstances here are that the RCMP employed
tactics usually reserved for criminals with prior records, in an
operation spanning several months, against two teenagers, among
the youngest ever targeted. And although Sebastian sometimes
“talked the talk” when in Haslett and Shinkaruk’s presence -
indicating he was up for “anything” — he clearly was not “street
smart” and had no prior criminal convictions. 21RP 9-10, 150, 171-
72; 24RP 129; exhibit 546, at 47. In the end, the RCMP elicited a

confession to murder from an individual who turned pale white at
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the mere thought of stealing a car, feared debt collections because
they might involve violence, and required the RCMP to stay away
from scenarios involving “hard criminal activity” for fear they might
scare him away. 23RP 92; 25RP 68-69, 77-78, 158-59; 27RP 79-
94; 123RP 157; 126RP129; 139RP 92-93; exhibit 543, at 24-25.
The RCMP conceded it may have scared Sebastian with its talk of
violence and homicide. 22RP 70.

Prior to Operation Estate, neither Sebastian Burns nor Atif
Rafay made any incriminating statements, and it was apparent
neither wanted to speak further to authorities about the murders.
Not until undercover RCMP officers offered them wealth, the
destruction of evidence, and assured safety in exchange for
confessions did they incriminate themselves. See Brief of
Respondent, at 129 (“After reading the fake Bellevue Police
Department memo, Burns finally admitted his involvement in the
murders.”). There is quite clearly a direct causal relationship
between these multiple inducements and the statements ultimately
obtained because the combined threats and promises “made it
impossible for the defendant[s] to make a rational choice as to

whether to confess.” Unga, 165 Wn.2d at 108.
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A recent article examined 125 proven false confessions
occurring over a 30-year period and summarized the characteristics
of those involved: 93% of false confessors were male; the vast
majority of false confessions (83%) occurred in homicide cases;
surprisingly, almost a third (30%) involved confessions from more
than one suspect, often indicating one confession was used to
extract another; and most individuals were young (63% of false
confessors were younger than 25). Saul M. Kassin, The
Psychology of Confessions, Annu. Rev. Law Soc. Sci. 4:193-217
(2008). Sebastian and Atif meet every one of these criteria.
Measured by likelihood to falsely confess, Canadian authorities had
the perfect targets.

The RCMP can do as it pleases in Canada, and did so here
under a mistaken belief the silver platter doctrine immunized its
tactics from constitutional scrutiny. But the Fifth and Fourteenth
Amendments to the United States Constitution prohibit the use of
evidence gathered in the inherently coercive world of Mr. Big.
Because the State failed to prove the statements are “the product
of an essentially free and unconstrained choice,” they are

inadmissible.
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2. DEFENSE COUNSEL WAS INEFFECTIVE FOR
ALLOWING JURORS TO BE INFORMED THIS
CASE DID NOT INVOLVE THE DEATH PENALTY.

“In a first degree murder case, the jury naturally wonders

whether the death penalty is involved.” State v. Murphy, 86 Wn.

App. 667, 670, 937 P.2d 1173 (1997) (quoting State ex rel. Schiff v.

Madrid, 101 N.M. 153, 679 P.2d 821 (1984)), review denied, 134

Wn.2d 1002 (1998). In State v. Townsend, 142 Wn.2d 838, 15

P.3d 145 (2001), the Supreme Court imposed a “strict prohibition”
against ever informing jurors the death penalty does not apply.
“The only exception that allows juries to know about sentencing
consequences is in a death penalty trial, and even then the jury is
to consider the penalty only after a determination of guilt.”
Townsend, 142 Wn.2d at 846. That jurors naturally wonder
whether the death penalty applies simply does not justify making
them less careful, less attentive, and more likely to convict by
informing them the ultimate penalty is not an option. Townsend,
142 Wn.2d at 847; Murphy, 86 Wn. App. at 670.

Since the filing of Atifs opening brief in 2007, the
Washington Supreme Court has twice reaffirmed this prohibition.

In State v. Mason, 160 Wn.2d 910, 162 P.3d 396 (2007), the Court

rejected the notion that when a juror expressly asks about the




death penalty, it is appropriate to instruct jurors the penaity does
not apply. The trial judge had reasoned this would benefit the
defense because those concerned about the penalty would
naturally be pro-defense and remove themselves from
consideration if they were not assured of the penalty’s absence.

State v. Mason, 127 Wn. App. 554, 573, 126 P.3d 34 (2005).

Citing Townsend, the Supreme Court found this unpersuasive and
faulted the trial court for revealing this information. Mason, 160
Whn.2d at 929-930.

In State v. Hicks, 163 Wn.2d 477, 181 P.3d 831 (2008), the

Supreme Court again found deficient performance where defense
counsel permitted the court and prosecutor to inform jurors the
death penalty did not apply and then referenced the penalty’s
absence themselves. Hicks, 163 Wn.2d at 482-483. Citing

Townsend and Mason, the Hicks Court repeated the applicable

rule: “in response to any mention of capital punishment, the trial
judge should state generally that the jury is not to consider
sentencing.” Hicks, 163 Wn.2d at 478 (emphasis added).

In summary, in every Washington case — without exception
— the decision to inform jurors the death penalty did not apply has

been criticized and ultimately rejected on appeal. This is true
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whether the court raised the topic, a juror raised the topic, a
prosecutor raised the topic, and/or defense counsel raised the
topic. Hicks, 163 Wn.2d at 483 (court, prosecutor, defense

counsel); Mason, 160 Wn.2d at 929 (juror); Townsend, 142 Wn.2d

at 842-43 (court and prosecutor); Murphy, 86 Wn. App. 669 (court).

The State nonetheless argues that defense counsel's
decision to inform Atif's jurors they need not apply the level of
caution and care befitting a death penalty case was broper
strategy. Specifically, the State notes that defense counsel
mentioned the death penalty during voir dire and again while cross-
examining certain witnesses. According to the State, defense
counsel surmised he could not even mention the penalty without an
express statement to jurors that it did not apply. In recognition of
this inevitable consequence, reasons the State, defense counsel
agreed jurors should be told at the outset not to concern
themselves with the matter. Brief of Respondent, at 158-159, 161,
174.

While legitimate trial strategy cannot form the basis for an
ineffective assistance claim, trial strategy must be just that —
legitimate. Whether strategic or not, a tactic that would be

considered incompetent by lawyers of ordinary training and skill in
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criminal law may constitute deficient performance. State v.
Osborne, 102 Wn.2d 87, 99, 684 P.2d 683 (1984). The reasons, if
any, for counsel's agreement were never discussed on the record.
The State’'s only suggested reason fails, however. Counsel’s
comments did not open the door. And assuming defense counsel
believed otherwise, that belief was not legitimate.

The State claims defense counsel first opened the door by
mentioning the death penalty during voir dire. Counsel told jurors
that a significant number of individuals ultimately freed from death
row had falsely confessed to murder. 59RP 84, 95. Notably, the
State does not contend counsel told jurors Atif and Sebastian faced
the death penalty. Rather, the State recognizes (as jurors surely
recognized) the purpose behind this comment was to ensure
careful consideration of the boys’ statements using examples from
other cases. See Brief of Respondent, at 159-161.

In State v. Hicks, the possibility an innocent person could be

executed was also discussed with jurors during voir dire. One juror
noted that some individuals who had been executed were later
found innocent. Defense counsel did not object when the
prosecutor responded by confirming for the juror capital

punishment was not at issue. Hicks, 163 Wn.2d at 483. Another

-33-



juror, quoting a former law professor, said, “I'd rather see 10 guilty
people on the street than one innocent person in the electric chair.”
Defense counsel himself responded, “Okay. All Right. Again, we
are not heading toward the death penalty in this case, but |
understand.” Hicks, 163 Wn.2d at 483. The Supreme Court did
not conclude that once potential jurors considered the risk an
innocent person could be executed, they were properly told the
penalty does not apply. Quite the contrary; the Court found
counsel deficient for failing to safeguard the penalty’s absence
during voir dire. Hicks, 163 Wn.2d at 488.

The State notes that defense counsel mentioned the death
penalty again while examining Detective Thompson, Corporal
Comrie, and Jimmy Myoshi. Brief of Respondent, at 162-169. But
these discussions did not open the door, either. Counsel wished to
emphasize sloppy work on Thompson'’s behalf by demonstrating to
jurors that he had signed off on an affidavit, supporting the boys’
extradition from Canada, containing mistakes. In support, counsel

had Thompson admit that his affidavit “could potentially have

exposed both of them to the death penalty[.]” 102RP 69 (emphasis
added). The prosecutor interrupted, reminding jurors the death

penalty was not at issue and defense counsel agreed. Counsel
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then repeated his assertion that when the affidavit was signed,

“there was at least the possibility that they could be brought back

here and face that penalty” and Thompson answered “yes.” 102RP
69 (emphasis added).

As before, defense counsel never told jurors Atif and
Sebastian faced the death penalty. Counsel used words like
‘potentially” and “possibility.” Counsel was underscoring
Thompson'’s casual treatment of important subjects while the boys
were still in Canada. Jurors would have recognized this rather than
misinterpret the exchange as a comment the boys now faced
death.

Nor did mentioning the penalty in connection with the
RCMP’s interrogation of Myoshi open the door. Counsel simply
pointed out that RMCP Corporal Comrie used the possibility those
involved in the murders could face the death penalty to convince
Myoshi he should protect his own interests, distance himself from
his friends, and incriminate them.

Counsel asked Myoshi to confirm that when the RCMP
interrogated him shortly after his arrest, Comrie told him “the

maximum penalty is death . . . | am not saying that is going to

happen to them, but if they go for the death penalty, that is what
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they’re going for.” 105RP 150 (emphasis added). Counsel asked
Comrie to confirm the same information: that he had tried to
intimidate Myoshi with the possibility everyone involved could face
the death penalty. See 138RP 165 (Comrie admits he told Myoshi

“|_.am not saying that is going to happen to them, but if they go for

the death penalty . . . .”); 138RP 165-166 (counsel asks Comrie if

he mentioned penalty “to make sure that [Myoshi] understood what

he could potentially be facing if he decided not to cooperate”);

138RP 167-168 (Comrie again asked about intended impact while
informing Myoshi his friends “might be executed”).

Jurors were never told the penalty applied in this case.
Period. References to the penalty did nothing more than tell jurors
what they naturally knew — murder may lead to the death penalty.
Assuming this could open the door to further information on the
issue, at most jurors would have been told murder may not lead to
the death penalty.‘ But that would simply remind jurors what they
already knew to be true.

Even if jurors assumed the penalty applied, however, the
only consequence is that they would have been particularly careful
to listen to the evidence, careful to apply the presumption of

innocence, and careful to hold out for acquittal. No reasonable
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attorney would agree to make jurors less careful in this regard by
expressly informing them the penalty did not apply. To the extent
anything had to be said to Atifs jury about the penalty, the
Washington Supreme Court has made clear what that must be: “in
response to any mention of capital punishment, the trial judge
should state generally that the jury is not to consider sentencing.”
Hicks, 163 Wn.2d at 478 (emphasis added). Jurors received this
instruction. CP 3153. Nothing more was permitted, much less
required.

In its brief, the State contends that Atif has assigned error
“‘only to the decision to notify jurors that this was not a death
penalty case, ignoring the fact that the jury received the same
information when the defense raised the death penalty” with other
witnesses. Brief of Respondent, at 163. The only time jurors
received “the same information” was when a prosecutor reminded
jurors the penalty did not apply during defense counsel's cross-
examination of Detective Thompson. In response, defense
counsel agreed it did not apply. See 102RP 68-70. This

“reminder” of the court’s explicit instruction was part and parcel of

the same mistake — agreeing at the outset jurors could be provided




this information — and does not require an additional assignment of
error.*

The remaining question is prejudice. In arguing that
counsel’'s decision could not have impacted the trial, the State
focuses on Burns’ hair in the shower, concluding he must be one of
the killers because some of his hairs remained on the shower floor
after Tariq Rafay’'s blood was deposited there. Brief of
Respondent, at 174-75. It is hard to reconcile this argument with
the fact Sebastian showered many times during his stay (including
right before he and Atif went out for the evening). Exhibit 76, at 16.
It would have been surprising had police not found some of
Sebastian’s hair on the shower floor. More noteworthy is the
bloodstain found in that same shower containing a mixture of Tariq
Rafay’s DNA and that of an unknown individual. 113RP 24-25,

114-122.

4 Even if a separate assignment of error were required, this

additional reference to the penalty’s absence would be properly
before this Court. See State v. Olson, 126 Wn.2d 315, 318-323,
893 P.2d 629 (1995) (failure to assign error in opening brief should
be overlooked where nature of challenge clear); RAP 1.2(a) (rules
liberally construed to facilitate decisions on the merits).
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The State also claims Sebastian is obviously the Kkiller
because only someone aware that nobody else was coming home
would feel sufficiently comfortable taking the time necessary to
shower. Brief of Respondent, at 175. The State overlooks the fact
that whoever attacked the Rafay family had killed or incapacitated
every family member living in the house. Sebastian and Atif were
only temporary visitors. There is no evidence whoever killed Atif's
family even knew Atif and his friend had arrived in town by bus and
therefore no indication they believed anyone else could come
home. Moreover, given the volume of blood spatter, the killers
(certainly the two in the master bedroom) had little choice but to
rinse off before leaving the home, even if it required a slightly
extended stay and increased risk of discovery.

In deciding the issue of prejudice, the Townsend Court
noted that reversal is automatic unless the error was “trivial, or
formal, or merely academic, and was not prejudicial to the
substantial rights of the party assigning it, and in no way affected
the final outcome of the case.” Townsend, 142 Wn.2d at 848

(quoting State v. Golladay, 78 Wn.2d 121, 139, 470 P.2d 191

(1970)). Townsend’s conviction was affirmed because he did not

claim he would have been acquitted had his attorney acted




properly. Rather, he only contested premeditation and there was
“‘overwhelming” evidence on that element (he pointed a gun at the
victim and said “God forgive me,” before shooting the victim in the
head). The fact jurors knew the death penalty did not apply was
quite clearly a trivial point. Townsend, 142 Wn.2d at 848-849.

In Hicks and Murphy, it was apparent the confirmed absence
of the death penalty was harmless because jurors did not convict
the defendants on the most serious charges (aggravated murder
and attempted murder in Hicks and first-degree murder in Murphy).
Hicks, 163 Wn.2d at 488-489; Murphy, 86 Wn. App. at 672-673.

In contrast, Atif was convicted of aggravated murder in each
count. Moreover, unlike Townsend, the evidence was anything but
overwhelming. There was no eyewitness to these crimes. Nobody
saw the boys near the house at the time of the murders. Physical
evidence suggested unidentified individuals in the home (including
hair in Tarig’s bed and mixed blood stains in the shower and
garage). The boys’ statements — in addition to being the product of
a scam that simultaneously employed fear and the promise of

current and future riches — often were internally inconsistent and

did not match the crime scene. And, perhaps most notably, two




neighbors independently heard noises associated with the killings
when both boys were elsewhere.’

Counsel was ineffective for allowing jurors to know the death
penalty was not an option. On this alternative ground, the murder
convictions should be reversed.

3. EXCLUSION OF ALL EVIDENCE PERTAINING TO

DOUGLASS MOHAMMED AND FUQRA DENIED
RAFAY HIS CONSTITUTIONAL RIGHT TO
PRESENT A DEFENSE AND A FAIR TRIAL.

a. Atif Had A Constitutional Right To Present The

Mohammed And FUQRA “Other Suspect’
Evidence.

The opening brief argues that Washington’s test for “other

suspect” evidence, first articulated in State v. Downs, 168 Wash.

664, 13 P.2d 1 (1932), cannot be interpreted as so restrictive it
effectively precludes relevant defense evidence. Otherwise, it

violates due process. Brief of Appellant, at 110-116. The State

3 The Hicks Court also suggested that evidence jurors did not

take their duty seriously may demonstrate prejudice. Hicks, 163
Wn.2d at 488. At Atif's trial, jurors slept through testimony,
discussed the evidence prematurely, made improper comments,
read a newspaper article about one of the attorneys, had tantrums
(banging hand against the wall), and argued with one another over
such petty issues as coffee, the labeling of restrooms, ownership of
water cups, and air fresheners. 67RP 223, 225; 73RP 147-148,
177-186, 189-196; 77RP 75-81; 82RP 9-10, 17; 109RP 31-32;
128RP 97-98, 109, 171-172.
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responds with assurances the test requires nothing more than
relevance. Brief of Respondent, at 214-221. This Court need not
decide the issue if it finds the defense had a right to present its
evidence. Even using Washington’s statement of the test, “there is
a train of facts or circumstances as tend clearly to point to
someone besides the accused as the guilty party.” Downs, 168
Wash. at 667.

As an initial matter, the State claims defense counsel did not
aggressively pursue this theory of admissibility. See Brief of
Respondent, at 202. This is incorrect. Counsel forcefully and
repeatedly pursued both defense theories.

Judge Mertel first heard argument on the issues November
18, 2003. The discussion followed on the heels of a ruling allowing
the State to demonstrate the thoroughness of the police
investigation. See 62RP 98-99 (“The court just made ruling this
morning that the State’s going to be allowed to show what the
police did, and we should be allowed to show what they didn’t do.”).
For that reason, counsel focused on the theory Mohammed and
FUQRA evidence was admissible to counter this evidence; i.e., to
impeach the State’s evidence of a thorough investigation. 62RP 99

(“This is not an other suspects issue. This is a thoroughness of the
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investigation issue.”). But counsel argued the evidence also met
the test for “other suspects.” 62RP 99 (“we meet that test as well”).

Similarly, when argument continued the following morning —
and in light of the court's decision to permit the State to prove a
thorough investigation — defense counsel focused primarily on
using the defense evidence for impeachment. It was with this
theory in mind that counsel said, “I think | made it clear yesterday
this is not other suspect evidence” and “we’re not offering it for the
truth.” 63RP 10, 51. Defense counsel argued Judge Mertel did not
have to reach the “other suspect” theory if he allowed the evidence
as impeachment. 63RP 32, 37-38.

But counsel was fully prepared to argue “other suspect” and
did so. 63RP 38. For the next five transcript pages, counsel
discusses the relevant standards, the pertinent cases, and the
evidence supporting this theory of admissibility, including motive
(religious fanaticism), opportunity (the boys were not home when
neighbors heard the murders), unexplained physical evidence (the
unidentified hair on Tarig's bed sheet), information from a reliable
FBI informant (Mohammed), and the holdback evidence tying this
tip to the Rafay murders (identification of the murder weapon

before that information was public). See 63RP 39-44.
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Similarly, defense counsel diligently pursued the “other
suspect’ theory when asking Judge Mertel to reconsider. The
written motion contains a separate section devoted to the theory.
See CP 4735-4736. And defense counsel spent considerable time
arguing both theories. See 70RP 4 (“two completely separate and
distinct bases for admitting this evidence.”); 70RP 13-21.

It is inaccurate to claim, as the State does, that defense
counsel “appeared to recognize that the ‘other suspect’ standard
was not satisfied, and only argued this theory of admissibility when
pressed by the court.” Brief of Respondent, at 211. Rather,
counsel pressed both theories. Indeed, in the end, it was counsel’s
argument on the “other suspect”’ theory that Judge Mertel found
most compelling. He called it a “tougher” question, “not easy,”
causing him to “stew and fret,” and he recognized he might be
wrong. 70RP 45-46.

The State also claims the evidence provided by Mohammed
“was extremely limited.” See Brief of Respondent, at 211. In fact, it
was quite detailed. Douglass Mohammed disclosed that a violent,
extremist faction in the local Muslim community had specifically
targeted Tarig Rafay for assassination based on his religious

beliefs. 17RP 53-54, 56; 18RP 5; 31RP 71-74, 149-150, 154; 32RP
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10-15; 63RP 29; 70RP 33. He provided names, addresses, and
phone numbers for those involved, including the faction’s leader.
17RP 53-54; 31RP 73; 32RP 7; 63RP 30-31. Mohammed also
explained that a few days after the murders, two brothers, both
members of the militant group, came to see him. One was nervous
and asked whether he had seen a baseball bat previously kept in a
group member's car. 17RP 54-55; 31RP 74, 150-51; 32RP 8;
70RP 40. At the time, Bellevue Police did not even know for
certain the murder weapon was a baseball bat. 17RP 56; 18RP 5-
6; 31RP 151; 32RP 8. The militant then told Mohammed to “forget
about it.”® 63RP 30.

The State argues this evidence falls short because no

member of the militant group confessed to the murders, there is no

6 The State questions reliance on the assertions of counsel

concerning Mohammed’s information where there was not similar
testimony by detectives. Brief of Respondent, at 204 n.76. But it is
apparent both prosecutors and defense attorneys were aware of
additional information not disclosed by detectives, and both sides
referred to it. See 63RP 13 (prosecutor reveals Mohammed had
previously provided information useful to FBI); Supp. CP ___ (sub
no. 308, at 3, State’'s Response to Defendant's Motion for
Reconsideration) (prosecutors identify militant group leader as
Mohammed Al Alab); 63RP 30 (defense counsel reveals that
militant told Mohammed to “forget about” bat). Had either side
misstated the available evidence, it is reasonable to conclude
opposing counsel would have set the record straight.

-45 -




evidence someone in the group was near the Rafay home during
the murders, and no evidence the group had taken “any step” to
commit the murders. Brief of Respondent, at 212. But there is no
confession requirement. And the local group’s stated goal to
murder Tariq Rafay, combined with its possession of, and concern
over, an item used to kill three people inside the Rafay home, more
than satisfies the State’s proximity and “step” criteria.

The State attempts to minimize the significance of
Mohammed’s correct identification of the murder weapon, pointing
out that as early as July 20, 1994, a newspaper reported a bat may
have been used. Brief of Respondent, at 212. But Mohammed
alerted the FBI to his information within a few days of the July 12
murders. Even his later conversation with Bellevue Police occurred
before the newspaper article, on July 18, 1994. 17RP 52.

The State also argues defense counsel acknowledged that
one could have reasonably inferred the weapon was a baseball bat
even before police made the information public. See Brief of
Respondent, at 212 (citing 63RP 30). Undersigned counsel has

reviewed the cited comment and does not share the State’s view.

Rather, defense counsel was stressing the strength of this




holdback evidence. The “inference” he mentions is the inference
that Mohammed was indeed talking about the murder weapon.

The State also argues the defense had no evidence
rebutting the detectives’ view that Mohammed was unreliable. Brief
of Respondent, at 204 n.75, 212-13. But Douglass Mohammed
was exactly what he claimed to be — an FBI informant. 17RP 120;
31RP 153; 32RP 9. The defense contended, and the State
conceded, he had provided useful information to law enforcement
in the past. 63RP 13, 28; CP 4736 at n.1. Even Judge Mertel
recognized the FBI had previously found him reliable. 70RP 15.

Finally, the State argues that Mohammed’s information was
hearsay. Brief of Respondent, at 221-22. The State made this
same argument below concerning both the Brar tip and the
Mohammed tip. CP 4597; Supp. CP ____ (sub no. 308, State’s
Response To Defendants’ Motion for Reconsideration, at 2, 5-6);
63RP 18, 49-50; 70RP 24-25, 29-32, 52. Judge Mertel rejected it.
At no time did he ever find the evidence inadmissible based on
hearsay. Rather, he excluded the Mohammed evidence as too
“speculative.” Had he decided the Mohammed tip satisfied the

foundation for “other suspect” evidence, there is every indication he
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would have allowed the evidence through law enforcement officers,
just as he did with the Brar tip. See 63RP 59-64; 70RP 52-53.

By raising this objection again, despite losing on the issue
below, the State essentially offers an alternative ground to affirm
Judge Mertel. But to prevail on an alternative theory, the record

must support that theory. State v. Rohrich, 149 Wn.2d 647, 656-

659, 71 P.3d 638 (2003). It does not.

The State notes that defense counsel did not intend to call
Mohammed or Seattle Detective Detmar (regarding the FUQRA tip)
as trial witnesses. Brief of Respondent, at 221. The State may be
correct. In light of Judge Mertel's ruling on the Brar tip (allowing the
defense to present evidence through the State’s witnesses), there
was no perceived need to call these individuals. Had Judge Mertel
precluded the defense evidence based on hearsay grounds,
however, the defense would have been forced to do so. But Judge
Mertel was simply not concerned about this, and the State cannot
show the defense would not have called these witnesses had it
become necessary. Therefore, its alternative ground fails for lack

of factual support.
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Jurors properly heard about the murder contract put out
against an East Indian’ family that had moved from Vancouver to
Bellevue. 138RP 64, 67. Atif was also entitled to present evidence
that a local radical group had targeted his father for death and a
member of the group nervously asked about a baseball bat before
this was identified publicly as the murder weapon. This, and the
evidence concerning FUQRA, support Atif and Sebastian’s claims
they had nothing to do with these crimes. Atif had a constitutional
right to present evidence that someone else killed his family.

b. The Evidence Was Also Admissible To Rebut

the Prosecution’s Claim That It Conducted An
Exhaustive and Thorough Investigation.

The State does not dispute that it filled many court days with
the minutiae of its investigation to demonstrate extreme care,
thereby bolstering jurors’ confidence that law enforcement had
correctly identified the killers. Judge Mertel acknowledged he
would permit prosecutors to strengthen its case in this manner.
61RP 17. Yet, when the defense argues for an equal opportunity

to rebut this evidence, the State labels this effort “improper

7

The State contends the Rafays were Pakistani and not
Indian. Brief of Respondent, at 206 n.77. But Tariq Rafay was
born in India. 98RP 16-18. Even Bellevue Detectives considered
the Rafay family East Indian. 32RP 21.




impeachment on a collateral matter.” See Brief of Appellant, at
223-24.
The thoroughness of a police investigation is not collateral.

See, e.g., Kyles v. Whitley, 514 U.S. 419, 446, 115 S. Ct. 1555,

131 L. Ed. 2d 490 (1995); United States v. Crosby, 75 F.3d 1343,

1346-47 (9th Cir. 1996); Commonwealth v. Reynolds, 429 Mass.

388, 708 N.E.2d 658, 662 (1999). And it is certainly not collateral
when the State plainly makes the issue a centerpiece in its case.
The State argues the defense evidence was unnecessary
because police “made no attempt to hide the fact that they quickly
focused on Burns and Rafay as suspects in these murders” and
that the detectives were immediately suspicious of the boys. Brief
of Respondent, at 227. But detectives’ early impressions were not
the sole target of the defense impeachment effort. They sought to
impeach the State’s portrait of the investigation that followed — that
police were so thorough they collected dryer lint, cookware, and
doorknobs; they examined hundreds of hairs and fingerprints with
no evidentiary value; and produced so many photos, diagrams, and
other objects related to their efforts that the clerk had to label items

with descriptions like 425FFFF. The defense had the right to rebut
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this with evidence that police never bothered to follow up on
evidence inconsistent with its theory of the crimes.

As defense counsel repeatedly pointed out, if admitted for
impeachment, jurors would not be considering the evidence for its
truth, i.e., that Mohammed Al Alab and his followers had
successfully killed Tariq Rafay and his family with a baseball bat or
that FUQRA was involved in the murders. Rather, its purpose was
to demonstrate that police did nothing with the FUQRA tip and
nothing with Douglass Mohammed's information despite the fact he
was a reliable FBI informant with very specific information. 62RP
98-101; 63RP 23-28; 70RP 4-21, 39-44. “[l]ndications of
conscientious police work will enhance probative force and slovenly
work will diminish it.” Kyles, 514 U.S. 419 n.15. The State
recognized and made great use of the first maxim at trial. It is still
ignoring the second one.

Defense counsel agreed jurors could receive a limiting
instruction restricting their consideration of the evidence to this
purpose. 70RP 42. When defending trial evidence it offered, the
State’s brief contains repeated references to the presumption jurors
follow the court’s instructions regarding consideration of evidence.

See Brief of Respondent, at 351, 363, 368. But when, as here, the
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defense seeks admission, the State loses all confidence jurors
could have followed such an instruction. See Brief of Respondent,
at 223 (calling this a “back-door” method of introducing “other
suspect” evidence).

The State claims the defense must identify “what specific
testimony provided by [Detectives Thompson and Gomes] would
be impeached” with their failure to follow-up on the Mohammed and
FUQRA tips. Brief of Respondent, at 227. But defense efforts
were broader than impeaching one or two police witnesses.
Prosecutors had used an assortment of witnesses, over many
days, to broadly portray the investigation as thorough and
trustworthy, and the defense sought to rebut this extensive
presentation and demonstrate bias. Thompson and Gomes were
necessarily the means for presenting this evidence because they
controlled the investigation.

In a footnote, the State challenges the notion defense
counsel truly sought to rebut the thoroughness of the investigation
because counsel argued this theory before the State had presented
any witnesses. Brief of Respondent, at 228 n.79. In fact, however,

when this argument was first made, it was already clear to counsel

-52 -




that Judge Mertel was going to allow the State’s investigation
evidence. See 62RP 98-99.

The State also cites three cases in support of its position —
one from Washington and two from foreign courts. All three are
easily distinguished.

In State v. Rehak, 67 Wn. App. 157, 159, 834 P.2d 651

(1992), the defendant was accused of murdering his wife. Division
Two held that Rehak had no right to impeach the State’s murder
investigation with evidence it failed to pursue a tip involving an
unidentified third party who had made threats against Mr. Rehak.
Rehak, 67 Wn. App. at 163-164. Had Atif merely offered evidence
that he had once been threatened by an unknown individual, he
would not have had a right to present that evidence, either, since
its probative value would not satisfy even a minimum threshold
under ER 401. But law enforcement’s failure to investigate detailed
information, where there was a specific threat against the murder
victim, plus knowledge of holdback evidence, is highly probative on
the issue of thoroughness.

In United States v. Patrick, 248 F.3d 11, 21-22 (1st Cir.

2001), the defense sought to undermine the adequacy of the police

investigation by questioning the lead detective on his failure to
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follow up on several tips suggesting other individuals might have
killed the victim. There were several problems with this evidence,
however. Many of the tipsters were anonymous and did not identify
themselves, and often the tips involved only a person’s first name,
making follow up difficult. Patrick, 248 F.3d at 21. Moreover, the
defense never established that police failed to investigate the
information. The detective would have testified that although he
did not specifically recall what action he took on each of the tips (it
had been six years), it was his usual practice to follow up on every
tip. Patrick, 248 F.3d at 23 n.10. Not surprisingly, the Court of
Appeals found this “speculative evidence” properly excluded under
the federal equivalent of ER 401 and 403. Patrick, 248 F.3d at 23-
24,

Finally, the State relies on United States v. McVeigh, 1563

F.3d 1166 (10th Cir. 1998). McVeigh’'s lawyers sought to
undermine the quality of the government’s investigation in his case
by demonstrating the FBI and ATF had failed to investigate other
potential suspects once they focused on McVeigh. McVeigh, 153
F.3d at 1192. But there was no factual or legal basis for this line of
questioning. Rather, reports demonstrated that federal agents

actively pursued the leads and continued to do so well after
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McVeigh became the primary focus. McVeigh also failed to
demonstrate how the evidence (even assuming factual support)
would undercut the State’s case at trial. McVeigh, 153 F.3d at
1192.

In contrast, there was significant factual support for Atif's
claim: specific evidence, from a trustworthy FBI information and
Seattle Police Detective, including holdback evidence from a group
that had targeted Tariq Rafay for elimination. Moreover, unlike

Atif's case, there is no indication in Rehak, Patrick, or McVeigh,

that the government so prominently showcased the thoroughness
of its investigation. This opened the door to contrary evidence.
Under both theories — substantive evidence of another
suspect or evidence undermining the State’'s portrayal of a
thorough and reliable investigation — Atif had a constitutional right

to present his evidence concerning Mohammed and FUQRA.
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4. MISCONDUCT BY SEVERAL WITNESSES DENIED
RAFAY A FAIR TRIAL.

a. Opinions On Guilt/Veracity

As discussed in the opening brief, there were eight
comments on the boys’ guilt or veracity. In combination, they
denied Atif a fair trial. See Brief of Appellant, at 155-162. The
State argues these comments were harmless because Judge
Mertel recognized they should not have been made, sustained
defense objections, and instructed jurors to disregard them. Brief
of Respondent, at 314-15, 326-328.

The State fails to acknowledge that some comments cannot

be fixed in this manner. See State v. Copeland, 130 Wn.2d 244,

284, 922 P.2d 1304 (1996); State v. Belgarde, 110 Wn.2d 504,

508, 755 P.2d 174 (1988). Moreover, in dismissing the impact of
these comments, the State does not distinguish among them.
While acknowledging the “comments at issue here may have been
improper,” it deems all of them insignificant. Brief of Respondent,
at 326-328. Some of the comments in particular, however, were
very serious.

Gomes’ comments that instead of contacting his family

about the loss of his parents and sister, Atif “was just chillin’ with
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his buddy” and he “was watching videos, movies, he was reading”
sent a clear message that in Gomes’ professional opinion, Atif was
not acting like an innocent son should. See 95RP 40; 96RP 210.
These comments are no different in effect than those in State v.

Haga, 8 Wn. App. 481, 492, 507 P.2d 159, review denied, 82

Wn.2d 1006 (1973), where a witness testified that the defendant’s
reaction to his wife’s death was unusually “calm and cool.”

Gomes’ testimony about the results of his lighting recreation
test in the master bedroom was the most direct violation of the
prohibition against opinions on guilt. Consistent with innocence,
Atif explained that he discovered his father's body in the master
bedroom. Describing the scene, he said he could see a large
amount of blood on the wall and the head of the bed. Exhibit 72, at
54-65; exhibit 78, at 2. There was evidence to support this. A
Bellevue Police Officer confirmed the blood on Tariq Rafay’s body
and on the wall was clearly visible without enhanced lighting. 68RP
135-37.

Hoping to undermine Atifs version of events, Detective
Gomes testified that he and others recreated the lighting in the
room the night of the murders to determine whether Atif had

“fabricated” his story. 95RP 66. Gomes then shared his opinion
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that Atif had indeed lied, testifying, “I don’t believe he saw what he
said he saw.” 95RP 66. If there is any meaningful difference
between this comment on Atif's guilt and the comments in Carlin®
(defendant had a “guilt scent”) and Black® (victim suffered “rape
trauma syndrome”), the State does not explain it. Gomes offered a
direct opinion on Atif's veracity on a major point. If Atif lied about
this circumstance, if he did not discover his father's body after the
murders, he was guilty. Jurors would have interpreted Gomes’
remark as intended.

b. Violations Of Motions In Limine

Similarly, some violations of the court’s in limine rulings were
particularly egregious. Those involving Detectives Gomes and
Thompson stand out.

Judge Mertel granted a defense motion to preclude any
testimony about the boys’ involvement in criminal activities. CP
2423. Yet, both detectives — aided by prosecutor Konat and his air

quotations — implied that Atif and/or Sebastian had a history of

8 State v. Carlin, 40 Wn. App. 698, 703, 700 P.2d 323 (1985),
overruled on other grounds by City of Seattle v. Heatley, 70 Wn.
App. 573, 854 P.2d 658 (1993), review denied, 123 Wn.2d 1011
(1994).

o State v. Black, 109 Wn.2d 336, 348, 745 P.2d 12 (1987).




criminal conduct. Every time either detective was asked to confirm
the boys had no criminal convictions, they emphasized (under the
guise of clarification) that the focus was merely “convictions” as
opposed to any other criminal conduct. 95RP 106; 101RP 21-22;
102RP 4-5, 10.

The State appears to blame defense counsel for this
evidence. See Brief of Respondent, at 348-49 (“It was the defense
attorney who chose to pursue the inquiry.”). But defense counsel
did nothing to elicit this crafty testimony. On direct examination,
the State had Gomes confirm that he went to British Columbia to
investigate “whether the boys were involved with law enforcement
in a negative way.” 95RP 60. Unfortunately, there was no follow
up question making it clear neither boy had a criminal conviction.
95RP 63.

On cross-examination, defense counsel attempted to
replace ambiguity on this point with clarity, simply asking Gomes to
confirm the boys had no convictions. Although the question only
called for a one word answer — “correct” — it was Gomes who
converted this into an opportunity to sully the boys by clarifying he
was only conceding there were no formal “convictions.” 95RP 1086.

And defense counsel certainly had nothing to do with the
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subsequent exchange between prosecutor Konat and Detective
Thompson, where Thompson took his cue from Konat's air quotes
and reemphasized he was only conceding an absence of
“convictions” and nothing more. 101RP 21-22; 102RP 4-5, 10.

The State points out that jurors did not know the precise
nature of the other criminal activities. Brief of Respondent, at 349.
This is true. But this does not diminish the prejudicial effect.
Jurors were left to their imaginations to decide what other crimes
two boys now charged with three counts of aggravated murder may
have committed. Defense counsel offered two suggestions, either
one of which would have cured the problem. First, counsel sought
to elicit that the boys had no criminal charges, either. 102RP 4-6.
Second, counsel asked the court to instruct jurors they should not
infer from the State’s witnesses or prosecutor Konat’'s conduct that
the boys had engaged in any criminal behavior. 102RP 10-11.
Both requests were denied, leaving jurors free to assume the worst.
102RP 10-11.

The other most serious violation occurred when Detective
Thompson improperly undermined all evidence concerning Jesse
Brar and the Dosanjh group. The court made it clear this

information was off limits. 143RP 80-83. Yet, during his
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examination by the State, Thompson told jurors the Dosanjh group
limited its activities to drug trafficking and, in any event, the group
had disbanded prior to the Rafay murders. 144RP 44, 47.

The State dismisses the notion of prejudice by once again
pointing out the remarks were stricken. Brief of Respondent, at
350. But this testimony undermined a critical component of the
defense case. Jurors did not know Thompson’s remarks were
based on hearsay. Nor did they know that a defense investigation
of the Dosanjh group revealed contrary information. See 136RP
80, 93. Jurors perceived that a trained police detective had
confirmed the Dosanjh group had nothing to do with the Rafay
murders, once again leaving Sebastian and Atif as the only
suspects. This is not the type of information cured by an instruction
telling jurors to simply forget it ever happened. This was a blatant

effort to improperly undermine the defense case.
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5. PROSECUTORIAL MISCONDUCT ALSO DENIED
RAFAY A FAIR TRIAL.

a. Konat Compares Atif and Sebastian To Islamic
Terrorists Who Beheaded an American

The State offers several reasons this Court should overlook
this flagrant misconduct. None are persuasive.

First, citing State v. Borboa, 157 Wn.2d 108, 135 P.3d 469

(2006), the State points out that prosecutors may refer to the
horrible nature of a crime. Brief of Respondent at 354, 357-358.
This is literally true. In Borboa, the Washington Supreme Court
rejected an argument the prosecutor had engaged in misconduct
by describing a crime as “horrible” during closing argument.
Borboa, 157 Wn.2d at 123. Had Mr. Konat said “this was a horrible
crime,” he would have been on firm ground. Instead, he compared
the boys to terrorists who filmed the beheading of an American
civilian.

Second, the State points out that the defense refused a
curative instruction. Brief of Respondent, at 354. Citing State v.
Swan, 114 Wn.2d 613, 790 P.2d 610 (1990), the State argues that
counsel's failure to request an instruction means counsel did not
honestly feel the argument was prejudicial. Brief of Respondent, at

362. In making this argument, the State forgets that defense
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counsel moved for a new trial based on this remark. See 148RP
124-25. And because counsel moved for a new trial, Swan
supports the defense, not the State.

In Swan, defense counsel failed to object to a remark
challenged on appeal. In finding the remark harmless, the
Supreme Court said:

in order for an appellate court to consider an alleged
error in the State’s closing argument, the defendant
must ordinarily move for a mistrial or request a
curative instruction. The absence of a motion for
mistrial at the time of the argument strongly suggests
to a court that the argument or event in question did
not appear critically prejudicial to an appellant in the
context of the trial. . . .

Swan, 114 Wn.2d at 661 (emphasis added). That defense counsel
moved for a mistrial at the first opportunity in Atifs case
demonstrates counsel correctly perceived the misconduct as
“critically prejudicial.” He also recognized this was one of those
acts that could not be cured with a jury instruction.

Third, the State notes that after Konat tainted the trial with
his comparison to violent Middle-Eastern terrorists, defense
counsel referred to the North Korean Government’s 1968 seizure of
the USS Pueblo. Brief of Respondent, at 357. The State’s

discussion of this is little more than a passing notation. The State
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does not contend this somehow justified Mr. Konat's prior
statements. Nor could it. Defense counsel’s point was simply that
things are not always as they initially appear. North Korea had
required captured sailors to confess to spying. They did so, but the
confessions were false. See 150RP 11. There was nothing
objectionable about this argument. It bears no similarities to
Konat’s misconduct.

Fourth, the State argues Konat’s discussion was “brief’ and
at the very beginning of a very lengthy closing argument. Brief of
Respondent, at 354-55, 362. But the discussion was not brief.
When Konat began comparing the boys to terrorists, defense
counsel interrupted with an objection. Apparently emboldened
when the judge overruled the objection, Konat continued at length
with the comparison. See 148RP 37-38. Moreover, jurors were
more likely to remember this stunning comparison coming as it did
at the very beginning of argument rather than somewhere in the
middle.

Finally, the State points out that although the rest of Atif's
family was Muslim, Atif was not. According to the State, this
diminishes the prejudicial impact of Konat's statements. Brief of

Respondent, at 358. But Konat's comparison would be outrageous
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regardless of Atif's family background. That Atif comes from a
country associated with violent extremism, however, makes the
misconduct even worse because it increases the odds jurors would
associate him with well-known, despised terrorists. That Atif is not
a practicing Muslim is beside the point.

Jurors were instructed that the attorneys’ remarks,
statements and arguments were intended to help them understand
the evidence and apply the law. CP 3152. When Judge Mertel
overruled the defense objection to Mr. Konat's unfavorable
comparison between the boys and Middle-Eastern terrorists, telling
jurors “this is argument,” he signaled to jurors they were free to
consider the comparison when evaluating the case. This lent an

aura of legitimacy to the misconduct. State v. Davenport, 100

Wn.2d 757, 764, 675 P.2d 1213 (1984). Given that the trial court
legitimized the prosecutor's argument, its general instruction to
“[dlisregard any remark, statement or argument that is not
supported by the evidence” could not cure the prejudice.

This was serious error, and nothing short of a mistrial was

sufficient.
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b. Discrediting Jennifer Osteen

The State argues Konat's improper reference to
Osteen’s sobriety was harmless because Osteen was
unimportant to the State’s case. Brief of Respondent, at
369. Mr. Konat did not see it this way; he was willing to
violate well-established rules to undermine her credibility.

Osteen confirmed that Bellevue Police were biased
against the boys and interpreted all evidence in a manner
consistent with that bias. Bellevue police challenged her
recollection of when the boys arrived at Steve’s Broiler and,
although still very early in the investigation, told her the boys
had killed three people. 144RP 100-01. Moreover, Bellevue
Police believed that Sebastian had showered right after the
murder and immediately before leaving the Rafay home for
Steve’s Broiler. Regardless of whether Sebastian had
showered earlier that same day, Osteen’s description of
Sebastian as “grubby” was problematic. See 144RP 83. It
was inconsistent with Bellevue’s version of events.

This reference to evidence outside the record was
another act of misconduct that could not be fixed by Judge

Mertel simply telling jurors to forget what they had heard.
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C. Konat Shares Recent Death of His Father

Citing a case from Arkansas, the State argues it is not error
for a prosecutor to share the death of his father with jurors. Brief of

Respondent, at 372 (citing Price v. State, 365 Ark. 25, 223 S.W.3d

817 (2006)). Whatever the law in Arkansas, in Washington
prosecutors may not refer to matters outside the record. Belgarde,
110 Wn.2d at 507-08.

Moreover, Price is easily distinguished. In Price, the
prosecutor revealed the death of his father during the sentencing
phase of the case; it was not used during the guilt phase. Price,
223 S.W.3d at 826. Moreover, the Arkansas prosecutor did not
use the experience as a divisive tool to separate those who
suffered a similar loss and grieved appropriately (Konat and jurors)
from individuals like Sebastian Burns and Atif Rafay. Rather, he
simply noted that sitting in jail for the rest of one’s life — a sentence
Price faced — paled in comparison to losing a loved one, as he had.
Price, 223 S.W.3d at 821, 826.

The State also contends that the defense invited Mr. Konat's
argument. Brief of Respondent, at 373. Specifically, the State
points out that during the defense closing, counsel referred to

personal experiences with eyeglasses, young children who are
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afraid of the dark, and a conversation he had with a friend about
jurors’ biases. Brief of Respondent, at 370-71. The State did not
object to any of these remarks — likely because they did not draw
on jurors’ passions or prejudices. Nor did they create an “us”
versus “them” dichotomy. Judge Mertel did not think defense
counsel’s innocuous remarks justified Mr. Konat's misconduct. He
had precluded any mention of this personal matter and made no
finding that Konat's argument was a fair response. 150RP 205-07.

Jurors are free to consider their own life experiences during
deliberation. They are not free to consider the prosecutor’s
personal experiences, particularly when they align jurors with the
prosecution and against the defendants based on a shared
experience. In combination with the other misconduct, this also

warrants a new trial.
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C. CONCLUSION

The Fifth and Fourteenth Amendments to the United States
Constitution prohibited use of Sebastian and Atifs coerced
statements at trial, defense counsel was ineffective for permitting
jurors to learn that the death penalty was not an option, Atif was
denied his right to present a defense, and recurring misconduct
denied Atif a fair trial. For the foregoing reasons, and those
contained in Atif Rafay’s opening and supplemental briefs, his
convictions must be reversed.

DATED this 20" day of February, 2009.

Respectfully submitted,

NIELSEN, BROMAN & KOCH
V\-J%»/\J /0.) \2/\

DAVID B. KOCH

WSBA No. 23789
Office ID No. 91051

Attorneys for Appellant
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2 CANADIAN CRIMINAL CASES. (Vol. 94.

599; Prosko v. The King, 66 D.L.R. 340, 37 Can. C.C. 199, 63 SC.R.
226: R. V. Voisin, 13 Cr. App. R. 89, apld; Sankey v. The King, [1927],
4 DL.R. 245, S.C.R. 436, 48 Can. CC. 97, refd to.

AppeaL by accused from a judgment of the Quebec Court
of King’s. Bench, Appeal Side, 93 Can. C.C. 55, 224, affirming
his conviction of murder. Affirmed.

Hon. Lucien H. Gendron, K.C., for appellant.

Noel Dorion, K.C., for respondent.

Rovsrer C.J.C. concurs with TASCHEREAU J.

KerwiN J.:—The first statement has been treated by the
majority of the.Judges in the Courts bélow as exculpatory and
I understand that that is also the view in this Court of my
Lord the Chief Justice and my brother Taschereau. There is

no doubt, however, that the statement affords a possible motive

for the murder, and in my opinion that would be sufficient to
warrant applying the rule, if it exists, that once a person is
under arrest any statement given by lnm in answer 1o- questions
by those in authority is inadmissible unless preceded by a
proper warning. It was argued that such & rule was laid
dowvn by this Court in Gach v. The King, [1943], 2 D.LR.
417, 8.CR. 250, 79 Can. C.C. 221. Mr. Justice Taschereau,
who spoke for the majority in that case, is of opmlon that the
decision does not apply but that is because, in his view, the
first statement given by Boudreau was exculpatory. For the
resson given, I am, with respect, unable to concur and it there-
fore becomes necessary to consider the Gach decision.

1 believe it is agreed that it was sufficient for the disposition
of that appeal to decide that the statement there in issue was
given a5 a result of a threat and that the following statement,
" at pp. 420.1 DLR, p. 225 Can. C.C, p. 264 S.CR;, was
therefore unuecessary for the actual decmon. *There is no

doubt that when a person has been arrested, all.confessions
made to a person in authority, as a result of queshonmg,
inadmissible in evidence, unless proper caution has been given.
This rule which is found in Canadian and British law is based
on the sound principle that confessions must be free from
fear, and not inspired by a hope of advantage which an ac-
cused may expect from a person in authority.”’

This statement i3 couched in very broad terms and, if rea.d
in its widest sense, would prevent, for instance, the placing

Vol. 94.] BOUDREAU V. THE KING. : . 3

in evidence of any incriminating answers to guestions put by

a police officer to a person arrested at the scene of a crime .

immedjately after ity commission. It has been construed to
change thé law as it was considered to be prior to Gach,—by
the Court of Appeal for Saskatchewan in B. v. Scory, [1945‘]
2 D.L.R. 248, 83 Can. C.C. 306, and by the dissenting Judge in
the Court of Appeal in the present case and is really the basis
of the appeal to this Court. .

Again with great respect, I think it advisable that it should -

now be stated clearly what this Court considers the law to be.
My view is that it has not been changed from that set out in
Tbrahim v. The King, [1914] A.C. 599, and Prosko v. The King
(1922), 66 D.L.R. 340, 37 Can. C.C. 199, 63 S.C.R. 226. The
fundamental question m,whether a confession of an accused
offered in evidenee is voluntary. The mere fact that. a warn-
ing was given is not necessarily decisive in favour of admissi-
bility but, on the other hand, the absence of a warning should
not bind the hands of the Court so as to compel it to rule out a
statement. All the surrounding circumstances must be investi-
gated and, if upon their review the Court is not satisfied of

- the voluntary nature of the admission, the statement will be
rejected. Accordmgly, the presence or absence of a warning

will be a factor and, in many cases, an important one.

In the present ease the accused gave a sceond statement in
which is repeated the "admissions of his intimacy with the
deceased’s wife contained in the first statement but, in addi-

.tion, contained an admission of the slaying. The second state-

ment was made after a proper warning.” The trial Judge
admitted both in evidénce and notwithstanding that he ad-
mitted the first becausc of his view that it was exculpatory, 1
am not prepared to disagree with ‘his conclusion as to cither.
The police were not compelled to tell the accused specifically
that notwithstanding his first statement he was not obliged
to make another, and the first contains nothing that is mot
incorporated in the latter, .

The appeal should be dismissed.

TascHEREAU J.:—The appellant Gaston Boudreau was charg-

‘ed with the murder of Joseph Laplante, and on September 26,

1947, he was found guilty and condemned to be hanged. This
conviction was upheld by the Court of King’s Bench, Province

I .
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6 CANAINAN CRIMINAL CASES. [Vol. 94.

told the whole story of how he killed Laplante. This state-
ment was typewritten by an employee of the police, and sworn

to by Boudreau.
The learned trial Jndge ruled that these statements were

admissible in evidence, and the majority of the Court of

Appeal agreed with him.

The law concerning the admxssibmty of statements made to
persous in authority, finds its application only when these
statements are of an incriminating nature. The first statement
made by the appellant on June 2nd to Massue, was not in my
opinion of that character, and nothing can be found in it,
which directly or indirectly tends to-connect the appellant
with Laplante’s murder. In fact, Boudreau denied all partici-
pation in the offence, by telling all that he had done in the
course of his hunting trip. His statement was exeulpatory.
The admission of his intimacy with Mrs. Laplante may at the
most constitute a possible motive, but caunnot in itself be con-
gidered as evidence of guilt. It does not show in the remotest
way that the appellant was involved in Laplante’s death.

Counsel for the appellant has cited the case of Gack V. The
King, [1943], 2 D.L.R. 417, S.C.R. 250, 79 Can. C.C. 221. I
do not think that the present case can be governed by that case,
where the accused had made confessions of an ineriminating
nature. The Court held that in view of the circumstances re-
vealed ‘by the evidencé, the accused was entitled to the same
protection, before being questioned by a person in authority,
as if he had been in custody.

As to the second statement made on June 5th, it is said in
the dissenting judgment of Bissommette J. that it was a logical
sequence of the first ome, and therefore became ilicgal, not-
withstanding the warning by the police officers. With due
respect, I do not agree with this contention. I fail to see any-

thing in the first statement that could in any way influence the.

second one, and be an inducement for Boudreau to make it to
the police. Boudreau spoke freely after having been warned,
and T have no doubt that it is without fear and without a hope
of advantage from the detectives, that he made the minutely
detailed recital of this premedltated erime. The spontaneity of
thet part of the confession, dealing with the actual killing,
establishes clearly its voluntary character, and this, with all

Vol 94]° BOUDREAU V. THE Kma._‘ : 7

the other circumstances shown at the trial, leaves no doubt in
my mind, that the conclusions reached by the learned trial
Judge on the voir dire, were nght

I would dismiss the appeal.

Ranp J.:—The appellant Boudreau was convicted of murder:

and the pomt of dissent on which he comes to this Court is
the improper reception of two written statements, the first
containing an admission of iutimacy with the wife of the
murdered man and the second, in addition to a repetition and
an elaboration of the first admission, & full confession of the
deed itself. At the time of making them he was being held

" under a coroner’s warrant-as a material witness. There wasg

no more than a suspicion against him when in the first con-
versation with police officers in which questions were asked
him he purperted to detail his movements on the two or three
days before the -death and admitted the intimacy. Having
consented to make the statement in writing, a Justice of the

Peace was summoned and the statement made out, signed and

sworn to by him. - Before the signing, the Justice read out the
words of the usual warning which happeneéd to be printed across
the top of the paper. Twa days later, after a formal waming,
& further discussion took place with two officers and while one
of them was momentarily out of the room and after a reference
had been made to his mother, Boudrean suddenly burst out with
the words ‘‘j’aime autant vous le dirc; c’cst moi qui I’a tué.”’
This was followed by details. He then, as in the first case,
consented to have the statement put in wntmg, and a like
course was followed as before.

The ob;ectmn is that the first oral admission, without warn-
ing, of what, in my opinjon, was, in the circumstances, an in- .

criminating fact, nullified both statements: that, having -com-
mitted himself so far, what followed was its. compulsive se-
quence, unless, which was not the case, the warning on the
second occasion had so specifically dealt with the previous
statement as to efface any effect that might then have nemamed
on his mind.

In support of this position, Gach v. The King, [1943], 2
D.L.R. 417, S.C.R. 250, 79 Can. C.C. 221, is cited. Mr. Gendron
argued that what was formerly a rule ot ‘practice under which
the trial Judge could and almost invariably did but was hot:
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10 CANADIAN CEIMINAL CASES, [Vol. 94,

as a matter of law. He was also of the opinion that the in-
admissibility of the first statement rendered the second inad-
missible, as in his view, the appellant ought to have been point-
edly warned that notwithstanding he had made the first state-
ment he need not say anything. The question iy therefore
raised as to whether or not, assuming the warning with respect
to the first statement to have been insufficient, either statement
wus thereby rendered inadmissible as a matter of law, even

although the learned trial Judge, upon & consideration of all

the relevant circumstances, was of opinion that in each instance
the appellant had spoken voluntarily.

The governing principle is stated by Lord Sumner in Ibrakim
v. The King, [1914] A.C. h99 at pp. 609-10, as follows: ‘It
has long been established as a positive rule of English criminal
law, that no statement by an accused is admissible in evidence
against him unless it is shewn by the proseention to have been
a voluntary statement, in the sense that it has not been ob-
tained from him either by fear of prejudice or hope of ad-
vantage exercised or held out by a person in authority. The
principle is as old as Lord Hale. The burden of proof in the
matter has been decided by high authority in recent times in
Reg. v. Thompson, [1893] 2 Q.B. 12."’ .

At p. 613 Lord Sumner refers to the decision of the Court
of Criminal Appeal in England in R. v. Enight & Thayre
(1905), 20 Cox C.C. 711, and quotes from the judgment of
Channell J. at p. 718, where the latter said with respect to

. answers to questions put by a constable after arresting: ‘‘ “When
he has taken any one into custody . . . . he ought not to questlon
the prisoner . . .. I am not aware of any distinet rule of evi-
dence that, if such improper questions are asked, the answers
to them arc inadmissible, but there is clear authority for saying
that the judge at the trial may in his discretion refuse to
allow the answers to be given in evidence.’ '’

On the same page Lord Summner refers to an excerpt from
the judgment of Channell J. in R. v. Booth & Jones (1910), 5
Cr. App. R. 177 at p. 179, where the latter said: ** ‘The moment
you have decided to charge him and practically got him into
custody, then, inasmuch as a judge even cannot ask a question,
or a magistrate, it is ridiculous to suppose that a poheeman can,
But there is no actual authority yet that if a pohcenw.n does

Vol. 94] ' BOUDEEAU V. THE KING. ) 11

ask a question it is inadmissible; what happens is that the

judge says it is not advisable to press the matter.’

' Lord Sumner concludes: ““And of this Darling J,, dehvermg

the judgment of the Court ‘of Criminal Appeal, observes the

‘principle was put very clearly by Channall J.' :
Lord Sumner at p. 614 refers to this view of the law a8 ‘‘a

‘probable opinion’ of the present law, if it is not actually the

" better opinion’’, although their Lordships say that the final

declaration as to the law on the subject should be left to the
“‘revising functions of a general Court of Criminal Appeal’’

In R. v. Colpus, {1917] 1 KB. 574, a decision of the Court

of Oriminal Appeal in England, in’ delivering the judgment
of that Court Viscount Reading C.J., said at 579: ‘““We do not

‘propose to say more in this case than that the principle laid
down in Reg. v. Thompson, [1893] 2 Q.B. 12, and. a.pproved .

in Ibrahim v. Rezx, [1914] A.C. 599, is the pnncxple which 'is
to be applied. in"the present case.’’
The case before that Court involved statements ma.de by

the appellants béfore a Military Court of inquiry, These were

admitted although there had been ne warning, the Court being
of opinion that, on all the evidence they were voluntary state-
ments.

again a decision of the Court of Criminal Appeal, the appellant,

in respons¢ to a request by the palice, went to a police station -

where he made a statement which was taken down ‘in writing.

‘He way then asked whether he had any objection to writing

down certain words, and upon his stating he had no objection,

" he wrote them. He was not cautioned at any time. It was

contended at the trial that the words whick he had written
were inadmissible on the ground that the writing was obtained
by the police without having first cautioned the appeltant and

- while he was in eustody. The writing ‘was, however, admitted.

The Court followed the judgment of Lord Sumner in Ibrahim’s
case. At p. 538 A. T. Lawrence J. said: “‘The question as to
whether a person has been duly cautioned before the statement
was made is one 'of the circumstances that must be taken into
consideration, but this is a circumstance upon which the judge
should exercise his discretion. It cannot be said as a matter

WdB¥ . 6002 20 924
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12 CANAPIAN CRIMINAL CASES. " [Vol. 94.

of law that the absenec of a caution makes the statement in-

admissible.”” -
I do not think it possible to regard this case as other than

a case of a statement obtained from a person in custody as’

the result of questioning by the police and it was so dealt
with by the Court. There is, in my opinion, no room for
distinction whether there be one or more than oue. guestion
asked.

In 1922 the question came before this Court in Prosko v.
The King, 66 D.LR. 340, 37 Can. C.C. 199, 63 S.C.R. 226.
In that case the appellant was in the custody of two American
detectives for the purpose of being brought before the Ameri-
can immigration authorities.© A warrant for his arrest on a
gharge of murder had been issued in this country.

The appellant was told by the immigration officers that they
were going to take up his case with the United States immi-
gration officials and have him deported to Canada, whereupon
he said: ‘I am as good as dead if you send me there.”” Upon
. the officers asking ‘‘why’’, he gave the statement which was

_in question. No warning had been given to him. The Chief
Justice, Idington, Anglin and Brodeur JJ., followed and ap-
plied the principle laid down in Ibrehim v. The King, R. V.

Colpus and R. v. Voisin. In this case but a single question .

was asked, The case was treated by all the members of the
Court as one of answers made to questions by persons in
authority without a warning having been’ given. It was held
“that the evidence was admissible; The Court considered that
the basic question to be answeréd was as to whether or not
the statement had been voluntarily made. At p. 347 D.L.R,
- p. 207 Can. C.C, p. 237 S.C.R., Anglin -J. said: ‘“The two

detectives were persons in aunthority, The accused was in my - v

opinion in the same plight as if in custody in extradition pro-
ceedings under a warrant charging him with murder, No
warning whatever was given to him,

““While these facts do not in themselves suffice to exclude
the admissions, ‘as Duff J. appears to have held in B. v. Kay,
(1904), 9 Can. Or. Cas. 403, they are undoubtedly circum-
stanees which require that the evidence tendered to esteblish
their voluntary character should be closely scrutinised.’’

In Gach v. The King, [1943], 2 D.L.R. 417, S.CR. 250, 79

Vol. 94.] BOUDREAU V. THE KING, . .~ 13

Can. C.C. 221, the appellant was charged with having unlaw-

. fully received certain ration hooks, knowing them to have been

stolen. Certain polica officers called upon the a.ppellant and
told him that one Nagurski had stated that be had sold ration
books to the appellant, that he could be prosecuted, and that in
any event it would be better for him to hand them over. At
the end of the conversation they told him that he was to ac-
company them to the police barracks to talk to am inspector.
The inspector there told the appellant that he would, in all

. probability, be charged. He was then asked certain questions

and made certain answers. No warning was given. - The ad-
missibility of these answers was challenged.
Kerwin J., who delivered the judgment of himself and Sir

~ Lyman P. Duff C.J.C., referred to Ibrahim v. The King, [1914)
ALC. 599, and Sankey v. The King, [1927], 4 DLR. 245, S.C.R.

436, 48° Can. C.C. 97, and held the evidence inadmissible as

having been made after appellant had been told by the police

that it would be better if he made a statement.

The judgment of Taschereau J., with whom Rinfret J., as he
then was, and Hudson J. agreed, reached the same result. . The
judgment of the majority is based upon the judgments in Beg.

. V. Thompson, [1893] 2 QB. 12, R. v, Hnight & Thayre, 20

Cox C.C. 711, Lewis v. Harris (1913), 2¢ Cox C.C. 66, and
R. v. Crowe & Nyerscough (1917), 81 J.P. 288.

As already mentioned, the first two of the above four auth-
orities are referred to by Lord Sumner in Ibrahim’s case. In
Reg. v. Thompson there is no suggestion that any warning had
been given. The statement, however, was not rejected on that
ground but on the ground that the Crown had not satisfied
the: burden resting -on it of establishing that the statement
had been made voluntarily. That is all that the case is cited for

by Taschereau J. Had the mere lack of warning been regarded -

as rendering the statement inadmissible, the strong Court which
decided Reg. v. Thompson, would undoubtedly have said so.
They did not.

Again in R. v. Emght & Thayre, 20 Cox C.C. 711, the state-
ment which the Crown tendered had in fact been preceded by
3 wamning. It is not therefore in itself a decision as to ad-
missibility or inadmissibility where no warning is given. Tasch-
ereau J. quotes from the reasons for judgment of Channell
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20 CANADIAN CRIMINAL CASES, [Vol. 94.

before whom the statement was signed and appellant pledged his
oath thereto.

The learned trial Judge admitted the ﬁrst statement in. evi-
dence because, in his opinion, it did not implicate the appellant
but was rather exculpatory in character. It did contain an
alibi and an admission that appellant owned a .12 gun. The
greater part, however, described his relations with Mrs. Laplante,
from which the jury might well find the motive that prompted
the murder. In this aspect the statement mphcated the appel-
lant in the commission of the offence.

““If you have acts seriously tendmg, when reasonably viewed,
to establish motive for the cominission of a crime, then there
can be no doubt that such evidence is admissible, not merely to.
prove intent, but to prove the. fact as well”’: Per Duff C.J.C. in
R.v. Borbour, [1939) 1 D.L.R. 65 at p. 67, 71 Can. C.C. 1 at pp.’
19-20, {1988] S.C.R. 4656 at p. 469.

See also Lord Atkinson i R. v, Ball, [1911] A.C. 47.

_ Then when both statements are read togetlier the alibi is but
a contradiction of his subsequent confession and to that extent
is evidence that would be pre;ndmml to the appellant should any
-question of eredibility arise in the mind of the jury. The learn-
ed trial Judge, with respect, misdirected himself as to the sig-
nificance of this statement as evidence against the appellant.

On Thwsduy evening Massue and Oggier again had the ap-

_ pellant, who' was still under arrest, brought inte the former’s -

office, ‘. . . de voir 8'il était déecidé de nous donner d’autres
informations . . . parce que je voymis que sa premiére déclara-
tion était pas compléte.”’

The important issue the learned trial Judge had to determine
wus whether the confession ‘‘J'aime autant vous le dire, c’est
moi qui l'a tué'’, made to Oggier was free and voluntary within
the meaning of the authorities. These words are mot in the
written statement that followed. It is, however, what led up to
the making of this confession that is vital in determining the
issue, was it freely and voluntarily made. If in determining
whether a confession is freely and voluuturﬁy made the trial
Judge does not misdirect himself in law his ﬁndmg should be
accepted by an Appellate Court. It appears that in this case
the learned trial Judge, apart from his misdirection with regard
to the first statement already dealt with, has misdirected himself

Vol. 94] noummu V. THE mu - 21

in not consxdenng the wa.rmng as given in relation to all tha
circumstances leading up to the making of this confession, in-
cluding those before as well as ‘thoge”after the warning was
given, and particularly as to whegher, under all the eireum-
stances, the effect of the warning as given had not been destroy-

ed. It is the sufficiency of the warning under all the circum-,

stances, the association of or connection ‘between the two
statements and the effect of the questions asked that are raised
in the dissenting opinion of Bissonnette J.

The oft-quoted statement of the law by Lord Sumner in
Ibrakim v. The King, [1914] A.C. at pp. 609-10, reads as
follows: ‘‘It has long been established as a positive. rule of
English criminal law, that' no statement by an.accused is ad-
missible in evidence agamst him unless it is shewn by the prose-

cution to have been ‘a voluntary statement, in the sense that it *

hag not been obtained from him either by fear of prejudice or
hope of advantage exercised or held out by a person in author-
ity. The principle is as old as Lord Hale.”' -

 In the Ibrakim case the accused was in custody when Major
Barrett came up to him and without any thought of a prosecu-
tion asked: ‘“Why have you done such a senseless act?’’, to
which the aceused replied: ‘‘Some three or four days he has
been abusing me; without a doubt I killed him.’’ Nothing more
was said and no warning or caution had been .given. This
confession was held to have been freely and voluntarily made
and therefore admissible. In this connection it is important

to observe the remarks of Lord Sumner relative to the question °

as asked [p. 608]; ‘“‘In truth, except that Major Barrett’s words
were formally a question they appear to have been indistinguish.
able from an exelamation of dismay on the part of a humane
officer, alike concerned for the position of the accused, the
fate of the deceased, and the credit of the regiment and the
service."’

In RB. v. Voistn (1918), 13 Cr. App. R. 89, no warning was
given and yet the evidence was admissible, There the murdered
party had not been identified. - The police hind u purcel con-
taining a portion of the remains on which appeared the words
‘“Bladie Belgiam’’, Several persons,. including the aceused,
were held for questioning. At the request of the police the

accused wrote. the words ‘‘Bladie Belgiam’’ in handwriting

SNOWANONY

o0o00000Y09S

e1°d




14

6040000000

ANONYMOUS

Feb 02 2008 7:52PM

A -9j9[dwoo §eM JuUSW]R)S ISIY ST JUTYY 10T PIp
oy ‘pogeqe JaL83() s¢ ‘osneoeq puUR UOTIRULIOUL J3GIANT WIYY IALF
03 P3IPIoop PeY oY JI 908 03 OOTHO S, eNSBRJY 0JuX jySnoaq Enwa
ses juejeddz of) Surmass Lepsinyy, SurMo[[oF oYy, 35‘33
BRI YHM Suoreel SpY pue und gr' v jo dIsIommo pepjrw

-pr 9y ‘Suywiowr APpInieg POWINial 9Y [LUN TYEIP §,jueder]

Jo awoy jou prp puw sdel} spy JoJ SULIBO SPOOA OY} UT SBA
oY Jopanwr 9y} JO dmIr) ey} 18 3B} voq.aﬁg o suolisenb 1oy
0y’ Ajdax W woym ‘Suruese Lwpseny, [mum pouoysonb jow inq
A¢pung wo LPojsno 0jur USHE} SBAM O JOPINIX AT} PIIUNIIOY
PeY oY 381} snowidsns oq 03 WYY pesned ‘paress sorpod oy 5%

. ‘pue neoipnog 03 pajurod JOEINO Y} WOIF FDURISUMOID 6T,

31 'd'D 3 [2681] uosdwoyy; ‘A “Say : poropw

-u0d 8q 0} PUeSUMOITD juelodurr We ST JUAIUCO Y 5B [[OM
sr AT mooq sw SurnIem ® 1087 9YJ, . 'SOUSPIAS UL POAIRIAL
9q umod 3T a10J3q oprW hﬁuﬂﬁﬁ? pum £[ooIT woaq sARTY 0 TUMOI)
oq1 £q woroxd LPAIBWLIGYR oq 1SMUI UOISSIFUOD OY3 358D Yovd
uf - eAld wee( §BY JUlules oyl aI0YM ALlejun[oA aq 0} PPY
o pmoys juomajels B 38y Ploy 03 3odind 31 se0p Jou ‘wIALS
useq pey Jurnres ouw ydnoyjre LIBJUNOA S8 POATSISI UL SBY
USRI € YOYM UI $38e0 oYt JOo Kue aou ‘vudns Bus)y oyf ‘A
oysoag emriidao 0} 4rodmd jou seop ased 1B} ‘I0ACSIOY “UOIS
-[03p e} 01 AIB88A00UUN. FRM MEB[ oY) W dSusyp B Jurjosye B
paunnsuod oFenSuw rerewsd aqy, °gog ‘0°0 "wRD €8 ‘8¥% UTd
2 [cver] ‘fisoog A "y e oWy UL 23UERD B 193 0) PINXIFU
uddq By posn oSenduv] Teroudsd oyy, .do&u u%9q 9ARY poyus
OSED JEY) JO SOPUBISUMOIID OY}) Jepum. mq.HE.na oy} 18} tuoo
S1q) 30 A9LIofeur oy} JO MOIA ) FBM I “IgZ 'O'D We) 6L ‘093

CgO'S ‘4IF TA G 1eReT) ‘Busy oyl A youp Uy “9po) 4y

(2)%89 8 Jopun Axmbm Areunrjead e 2 20UAPIA3 8, UMOI() eTf}
JO UOEN[IWOD Y] }¥ PISNIIR UR 0 50D )BINIIBIY I0 9089, M}
70 %orisnp ¢ se gouw wonwod sTY wre(dxe LA ey} Jouuewm € uf
powIzM JO pauonned 8q PMOYS 9y pauonsanb Suiaq arojeq wamy
omoasord A Loy) wmogam Ajaed ey Br Ay Jvy) spurwr IRy} dn
PEW IO POSTIOT OY} POISALI® JOYIID SATY AJLIOYINR UL SIIQI0 10
eorod oﬁ wWYA 1B oﬁsﬂa 30 oI v pedopeasp seq oxdYY,

. ‘opem Lfurejum
-10A pue L[eary ‘usaq q.B JIIWIRIS A} JOBF UT FT 98¥D PO JO
S90UEISWNAND O} [[¢ J6PUN POUTULISISD 0 JSnU 91 woard usoq Jou
feq J0 sey Suturzm oy uoﬁo&? eyl Saﬁmﬁo §9580 9S9YY, -

4 azum THL 'A OVEEAOO0H 3& .~o>

«'PoY

. 1188 §1 suoysond oy} Jurpnd uoszed ey} MIUN PIUTHIYXI-SSOID

0q ued uosxad paptadsns ® 18T} MOT[OF 10U 80P 9T J0q ‘FqQISSTW
-pe 3q pinoa Ljomne ur wosidd o7y £q WAAIS wedq pey uol
-3 © Joyye A[PJRIDIWIURN PRI WOISSTWDE U J2Yq).oq [om Aew
11 ‘A[uBjumios JueuNd}Bls € Sunfew oq 0f pres aq jouwso Lrurey

. -180 ST, ,'0S Op MOA [} 05 nod e[ 07 [(EYS I NV ‘Buryy

s prp soh ey} SUI [[93 03 AT T[4 NOX, -SW] U] ALY [[om
. fewr purm. saenosud oY} 03 JPuWS LY 6?358 uorssaxdurt
" oy} pue ‘peydecor Jou AI9M S[BTUAD S, UeW 8q} ‘porrad w:ﬁ Ao

® J0J ponunued ses Suruoiisenb oy, :FIL 'd 1v ‘pojess ‘P TrouU
~UEY)) ‘00UIPIA® B PAISPUI} UOSSOJUOD IY)} SPRWL JnOY ISB] oY}
SuLmp-nq pneLy oY Jo ASpe[Mouy LUB PITUSP Posnode o} sImoy
2 181 oy ..anw:anﬁ. 'smoy ¢ Apgesw .oy SE peuorysenb
posnoow o) Surmawm IR ANNIWP B AWYA ‘IIL QD X0)
0g ‘asfoyf P oY A g % YoNs S05U) 9y 6 IO} USYY,
“a[qIssturpeut
1 8BW joU SIOP woard Surures e jnoyiLa LjLroyne W auo £q
uonysoub & 0} esuodsax ay .m@SnE. ul euo Aq OpBW SYM UOISEA)
-uod 9} jeqt 198] 319U I, .bSnEop 3 9580 AI9Ad UL jSnW

© Jmewd)®)s oYy ey afdioumd 9gy JO AANRNEMITL A1L $98LO VY,

‘BTOPIAS W
S{qISSTIIP® PUe IPBUl A[L1LJUN[OA PUB L[93JF 8 0} P[OY SeA JuUoW

~ -aym8 o1y 904 pue UAALS sem SurureM Oy C‘[EL} SIY }8 PIjIIwIpE

PUR PSP} UOISHSTUCD 8G3 PApn[oul uopeue[dd SIY JO 38IN0I
9y} Ul 'posmIYE oY} pwe Aym DOYER O[qRISUOD Y, 9I9Y} JIBAO
ow pues nod Jr prep s# pood se we J,, :pres WOY posnoow ayL

* ~gpeus) 0} wonwjlodep s loF sSurpsesvrd Fuppwy exom Leyy

e} pasuooe oyi 0) peure(dxe Oy SBMOIFO UOITRLITMOIT SJeRLS
POYG() oY) 4q ApojsTo W PRY SEA posndos o ‘958 "I'O'S
£9 § *0'0 ‘w8 L§ “0F¢ WA 99 ‘B ML “A oysosg Y

* . 'POSITYISTD UAQ OAYY DINOM ‘PAUEIAP AIB[IUIIS S19M
oYM £19yj0 OYI[ ‘O WY} UIRLIAD ST 31 pawaddey - Apuenbsqus
j0u peyq Bonﬁngﬁe 19730 pue pIp 31 Wey} IS0 0 pouany
PEY SunLis o) JT ° * * SDUAPIA U O[QISSUPEU JUNLLA OY) oxe
70U P 101G Mog TR pPIUTEIAP 8uraq sem oy Jeyd I0 “jsanbar
II6T) 18 TAMILIM BIOM SPIOA 9y} JBY) J0 ‘SINIPO 0r[od arom
£axy oM} B)08B] oIOW oYY, “ATLrejuUNOA SjMb SPIOM I8} Ql0IM
Jueriedde oy oswd smpy ul,, :pATS 56 "dd je [ eouBIME]
“ated oqy uo e YILA [eoRmApr Sur[eds pur PI|qUISIT IR

6 10A] 'SESVO TVNIRIED NVIQVNYVO %%



15

6040000000

SRR ewd W DY e L, Ty 3 SR e T ARGt LT e e et T e T L e e T T el T e
R LS e L PN e Srel gty o PR . -

ANONYMOUS

o REURLEES

Feb 02 2008 7:52PM

Tt e o

-8q cosi ud8q 9ABY Eﬂcﬁ Sururem oy 19138 saeid J00) YITgM

jey], ‘Surwess Lepsanyy, uo uﬁn.&k o) 0 Joud paxrdswe) -

487M JOPIST0d 0} J0U pUE VUMD 0} WIY PIMBd JUIW)LIS
g oy S DAIIRIIX UOMAAITPSIIX §a3pnp ety psured] Oy,
o Aqureyumios pue £[sel] apeul sBM
I1 193 91 pauIeIqe pym ‘Ta0rgo orjod o3 Aq y3E0 wo worurdo yo
notssoadxa e pue Surwiem AIswmojsnd oy Aq popesard sBm Judm

-aye)s o) Jo Burall oy 1wy} yooxd £q Appasux peSreyostp oq ‘199

y ‘Aprex weo wapmq 1eYl ‘923 "WO'S £9 ‘0P UTA

99 ‘661 0D WD) LR “(GZ6T) HWIY oup A ofsoud ‘93T DD

‘ur)) g% ‘853 "W'O'S ‘981 "WT'A & [Lz61) ‘soriag A zoy :umer)
ol I §)591 BABMIE AIBJUN[OA FBM 359118 IAPUN I[LUM POSND
-0 o) woxy parnooid JUAWAIEIS 10 UOISHOFUOD € JO AINJEU oY)
w Surpdue Peq) 1Mo O} JO UWOTIORFSHES 61} 0} SurysiyqeIse Jo
uIpIN( 9Y) ‘puUBY IS0 Y} UO ‘S[GISSTUIPBRUT JUSUINIL)S STY J6pUAX
98 4a9d j0u [M ‘O0ALd Anp SuruisM J3jye pue palonpucs ApIsd
-oad Jt ‘aorfod 3y b._ PIstoor 3y jo Suruorisenb ‘puwy duo Iy
W ‘oA juyy puiw E suroq 9q E”E% pmmoys 3y, ‘yoLdord

;48 8t “q'0's T d “0°D ‘we) 10T ‘d “Y'Tq 0Lg "d 1e ‘vidns

(buryy oy, p "A Aoyuog ur uySuy eousnp JoIq) JO JUSWAEIS I,
‘UOHJNIB) PUB ATBD [JLM PIALSILI 3 BUOIEEIITI0D [ONS 8y} PIJSISUT

sieM[? S90URISUINOID ONS I9PUN VABY $1IN0)) IYJ, SUOISEIVO -

oArjoadsar 9say) UO IpEW SJUSUGIEIS oyl Jo Anpqussturpe oy
Suwxepisuco wr pejeaedes 2q jouueo pue juerpdde oyl 4q se [Pa
SP SOA[eSWON} BISOLJO- oY) £q PAYVII0ESR A[NBWIINI BIIM 9ED
sq) Jo spey ay) T8 uwodn mmﬁne% oM} o) JO S)URAd SYJ

"Poyse ore suorsonb

Lue a10paq woALl mEEaB 2 So.c” uuoao S}t UI JUATOIP Symb s

‘moAl3 Lpear|e UOHPULIOFUY of} 0} U STy PAI0AP 4eq} 19U

-uew ® ur seried ewmes o) Aq peuoysenb 1ayang st oy Surwrem

oy3 aeye bSﬁwoBE ToyM PuB suorisnd 0} A[dex W woryBWLIO]
-ut woald pry 9y Apeoaye ueYA ‘s99UrISUINOLID Yons Jopun Suf -

qLIRM ¥ 'UOTSSAYU0 317} 03 du pay sjuaAa yey3 Surmase mamwpeaa
a0 Sutnurdeq -SIq} THOXT FBM )]  SUTHAAR Eéﬁaa uo PayR[
-0I prY oY A109STY SwmBs af} .wﬁ.ﬁonﬁ £q ueSeq. Feswmry jue]

-[edde pue jusmaye)s snotasxd sig 03 moyuepre s, jueppdde eyl )

PO19aIip poxys® uomsonb oy} ULAL? seM SuruIBA oY) A[JEIPoW
“W] °UOISRI00 Yord U0 Juasexd oIeM SI9OTPO Owres dY3 OSnBIAQ
oxoy Jusjrodurt sBM 4] ‘9swd aemorred B Uy anssy 9q) Furarw

~1999p u juejroduny g [joM £vul opelr uasq pey ) YIrga Japun

¢z . ‘oNI¥ 4H& ‘A Qvaaanod ['%6 ‘oA

SIDUBISTINOID oY) PR jUeWe)e)s sSnoward ® O COUNSID T,
"speun A[Lrejunios pu A[@a1F UOISSOFUOD 373 SEM ‘SHSBO (B UY UMW
-3I PINOYS POUTULISISP 8¢ 01 ONSSI 97} JOYIBI ‘SUOWBAS IY1ads
19400 0) PauBiEep: pagoads oq PIOYS sympWSIMbeT JounsSTp pue
91eaedos’ JuY) S[QRIIOD 'I9AAMOT ‘JoU ST 9] “I0J0B] ® UAA OARY
prmos ‘esanco jo ‘Aey) POpUPW UIAQ SPIOM YOS PYH JUSTL
-0y718 £U® X0 IOU}OUR IYRW MOU JOU P3IW Y PIUTBIOY 31 J¥yM

. Io)BW OM “JuUomiyBIs Quo opsur Lpearpe pey oy jeq) Surpueis

-pmjou ‘eqy jueredde ey} peulloJul AT PIOA §8 ‘SPIOA
YONs PIpn[oul 9A¥Y PNOYS ATLIBES9U Surmresm oY) ey juefad
-dv a1) ao3 ?558 £Aq possdrd MOIA ouj 0} 9QLIISQUS j0u 0P |
" mOISSOFWod ¢ 03
dn mﬁ?ﬁ S[IE1ep o) SuLrapsucd Jo ssuelrodwury oY) ezseydume
e ‘26 "0 WD 8% ‘96% WO'S ‘6¥e WTA ¥ ‘[L861) “Fuey
oYL ‘A Aoyuog se (oM £ ‘pidns ‘0ysosd PUB ‘Ustoq “ugyneqy
'SILIOYINE 2ary) o], poyse suomsenb [Bm3oE QU JO Ioe
-IBYD PUT WMIBU oY) JO eouwprodur! oY) JO WONEOIPUT We ST 39D
wiynsq 3} O gegm maoq £q pejonb Apweare 23essed Iy,
*S30URISWNALLD 9} UT §X07]

-ouy juelrodur aIam ,,‘9uj 1 Mb TouI 389,0 ‘aIIp o] SMOA jUTIME

Suile, [°,, ‘UOISSAFUOd 913 JO SPIOM [80JOT Y} JUIPRUT ‘BUTuDA9
187 jo pue o} aourd syues9 3y, -uorssoyuod s juepadde ay3
0} zoud Aprerpswun 2040 jeYl Ul paridsuBn) jeqM 10 -pase
eI9M. suoTisaND JAYMJ JRUYM ISO[ISIP J0U S0P BDUSPLAd OIfL.
“ugredde 9y} JO WORIPUCY SNOAIIW oy pue ‘payse dlom ajverd
-gr] "SIy YHM SuorjE[R SIY pue un3 oy} 0} aAns[ax suopsenb
10430 38Y) Jo6) 9y} ‘Sjuered SW] 0} 9wWAIAFe A ‘yuefedde ey 01
Jopauur Yy} JO GOISS[UIwoD 3y} Wi pasn judmdmba oy} Jo Suwmoys
8y} ‘uorysenb 9IsIy S} WOy jrede—anSST-STY) UL soweproduy 950
-uead o) JO St jeym uay], -Surmass ALwpseny, Pres PeY Y J8YM
0} 8ouo e purm s, jueledde 3q) PajOALIP YIYM , ‘IOUUOP SNOU
T SO[[PANOU SUOTPULIOW WP Ieae |Ls,, ‘pajers Apeatre wory
-sonb oY) amsseyy 4Aq poyFe L[jeIpawiw] pus POLIBA S8M ‘Juerped

. -de Suruese hum.mnﬁ_n. 198100 9Y3 1y °81030%F juesroduw o8 Bur -
. ~u2A® JeY) 1O SJUIPIOUL Of) [{B pue ‘payse suoisanb oyy se [em

58 ‘Jurusse Aepsiny], WO pouoysenb urede sem oY AYm SUOLEIX
o) aaaﬂas "SIJY Y3 suoneal sy pue w3 gr' ® yo dmsie
MO 0} UOTSSTIIPE SIY ‘1q[e Sy ‘Sulusis Aepsen], uo pAyEs swoy
-sonb oy, ‘SurueAd Lepsen], Jo ssoy) Woly PAredardos o jou
“UB0 SOOUWINWINAIE 6O} Ul Surmass LepsINTJ, JO §jU0Ad ay[,

¥6 T0A) "BESVD TVNIKINO NVIAVNYD £y



" 26 CANADIAN CRIMINAL. CASES. - {Vol.. 94.

" fore the learned trial Judge in greater detail. As Chief Justice
Anglin stated in Sankey v. The King, supra: ‘‘We think that

the police officer who obtained that statement should have fully-

discloged all that took place on each of the oceaswns when he
‘interviewed’ the prisoner.’

The learned trial Judge in proceeding to find that the Crown
had discharged the onus of proof and established that the state-

meit was freely and voluntarily made without these further de--

tails, in particular the quéstions asked, the incidents surrounding
the showing of the equipment used in the commission of the
murder, as well as all the other incidents of that half hour, con-
stituted a failure to direct himself 'as to that caution and care
with which evidénce in such cases ghould be scrutinized.
The appeal should be allowed and a new trial directed..
Locke . J. concurs with KeLLook J. -
' Appeal dismissed.

REX v, SCOTT. .
Ontario Oourt of Appeal, Robertson CJ.0., Leidlaw and
Aylesworth JJ.4, Murch 28, 194.9

Trial III B—Unlawfal wounding—Cr. Code, s. 273—-Intmt—8um- .

ciency of charge—Failare to object-~~Effect—

' Where in 118 charge to the jury on a charge of unlawful wound-
ing with intent to do grievous bodily harm, the- trial Judge emit-
ted to put the question of intent to the jury, held, on appeal, that
there being no reason for doubt as to the intent of the attackers
and no question raised fn regard to it or objection made to the
Judge's charge, the appeal should be dismissed.  While in a
criminel case a failure to object at the proper time does not pre-
clude the question heing raised on appeal, this is not the case
‘where, a8 here, the objection sought to be taken is wholly techinical
and of no subntanee

Cases Judicially Noted: R. v. Linton, 93 Can. C.C. 97, [1949] O.R.
100, dised.

ApPPEAL by accused from conviction and leave to appeal from -

sentence on a charge of unlawful wounding contrary to s. 273
of the Cr. Code. Affirmed.

G. A, Mariin, K.C. and G. B. Bagwell, K.C., Tor appellant. o

T. F. Forestell, K.C., for the Crown.

The judgment of the Court was delivered by

RoeerTsoN C.J.0.:—This is an appeal from the convmtlon of
the. appellant on his trial before His- Honour Judge Fuller and

Vol, 94] -  REX V. SCOTT. . S -7 .

a jury, in the General Sessions of the Peace of the County of
Welland, on Dcecmber 11, 1948, on the clmrge that he did, on
June 24, 1948, at the Township of Wainfleet, in the County of
Welland, with intent to do grievous bodily harm, ynlawfully
wound Clodmire Beaudin, Charles Gervaas and John Missen,
contrary to s. 273 of the’ C’r Code. *

In the early morning of June 24, 1948, and belore daylight,
Clodmire Beaudin, Chaxles .Gervais and John Missen, with
others, were being teken by motor truck along certain highways

in the County of Welland, with the intention of being employed

upon a vessel then passing, or expected to pass, through the
Welland Canal, when they were waylaid and set upon by a

body of men armed with clubs; and foreibly taken out of the

motor vehicle in which they were travelling,-and severely beaten
by the men who had waylaid them. The appellant was con-
victed as one of the persons who waylaid the men travelling in
the motor truck to join the vessel

There is no room for doubt of the ocourrence of the offence.
The appellant says that he wag not concerned in the attack on

these men, and was not at the place where it occurred at the .

time of the offence, but was at a place some miles distant. Phis
defence was supported by his own evidence and the évidence of

several other witnesses. For the Crown, thers was the evidence .

of two of the men who were in the’party of men being trans-
ported by motor truck to join the vessel, and who gave evidence
that the appellant was one of their a.ttackers

The trial Judge very carefully charged the Jm'y in respect
to the evidence of identification, and that the jury comsidered
the question of identification with care appears from the fact
that another accused person tried with the appellant, and as
to whom the evidence of identification was not so clear, was
acquitted. It was a matter for the jury to determine whether
they should accept the evidence of identity given by the wit-
nesses for the Crown, or the evidence of the witnesses for the
defence who. said that the eppellant was elsewhere at the time
of the offence in question.
- The jury having found the appellant guilty, and there being
snbstantial evidence to support their finding, it is out of the
question that this Court should interfere with that finding.

In the eourse of his charge to the jury the learned trial Judge
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88 PERSONS IN AUTHORITY

policc and by Lebedoff with their acquiescence, and proved that the
confessions were voluntary in the legal sense. The fact that those hopes may
have been aroused, in part, indirectly is no answer: sec R. v. De Mesquito;* R.
v. Murakami.3

Nor is it any answer to say that the confessions were mainly induced by
other influences that would not vitiate them. Once it is established that the
improper influence may have been a material inducement, it cannot be said
that the confessions have been proven to be voluntary, and they must therefore
be excluded 3%

Bird and Wilson JJ.A. disagreed and found no evidence that Lebedoff
was inany way a person in authority. However, it is clear from the report
that the majority accepted the trial judge’s rejection of the evidence of the
accused and his co-accused on the basis of: credibility.

It may therefore be said that a person who accompanies the police —
friend of the prisoner though he may be — may, by the actions of himself
or those who are with him, assume, in law, the status of a person in
authority,

PRESENCE OF PERSON IN AUTHORITY

What about the mere presence of a person in authority?

As Phipson points out, “a confession made to but not induced by a
person in authority or someone in his presence is admissible”.’ In an
carlier edition, the author had added that, conversely, “a confession
induced by, though not made to, such a person will be rejected”.’? This
proposition was dropped in subsequent editions, but it would still appear
to be basically sound.

Forinstance, in R. v. Emele,® a personunder arrest freely confessed to -

a friend. At the voir dire, the defence succeeded in showing that, at the very

time the confession was made, the accused was under duress from the

police, though no officer was physically present at the time. The court came

* to the conclusion that the confession was free and voluntary and therefore

admissible.

However, chances are that the court would have reached a different
conclusion had a person in authonty actually been present when the
confession was made. Thus, in the old case of R. v. Luckhurst, it was held

33 (J915), 24 C.C.C. 407 (B.C. C.A)).

34 (1951), 100 C.C.C. 177 (S.C.C).

35 [1964) | C.C.C. at 132.

36 Phipson on Evidence, 12th ed. (1976), para. 806.

37 9th ed. (1952), para. 268.

38 (1940), 74 C.C.C. 76 (Sask. C.A.). Sec also p. 169, infra.
39 (1853), 6 Cox C.C. 243.
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PRESENCE OF PERSON IN AUTHORITY 89

that “one who puts questions to an accused in the presence of a prosecutor

is a person in authority”. This view is not unreasonable, since the very
presence of a police officer, prosecutor or private complainant induces an
atmosphere prejudicial to the accused — an atmosphere less favourable
than mere detention which, in itself, will not exclude confessions given to
persons rot in authority. A fellow prisoner, therefore, who urges an
accused to confess, will not be considered a person in autbority so long as
he does not do so in the presence of guards.®® And even where a fellow
prisoner has been instructed by police to “keep his ears open” and to repeat
whatever the accused may say, the confession will still be received.!

In Canada, the principle established by Luckhurst, supra, was
reaffirmed in 1915, when it was held that the master of a servant, when
accompanied hy a policc constable, becomes a person in authority,
presumably with respect to all offences, and not merely those commiitted
against him or his household.*

This principle is also illustrated in R. v. Bahrey,*) where the accused’s
father, in the presence of a policeman, said to his son: “You had better tel
everything.” He also promised to engage a lawyer and to look into the
circumstances to sc¢ whether anyone else had induced the accused to
commit the murder with which he was about to be charged. Bahrey
confessed, but the statement was admitted since the language used by the
father, when considered as a whole, did not constitute “such a threat, on the
one hand, or promise, on the other”, as would have vitiated the confession.

On the other hand, where a relative becomes the “willing agent” of the
police, the result may be different. This is illustrated by a recent American
case¥ where the facts were as follows:

During the third week of trial, the People called a witness, onc Barbara
Rozell, a sister of defendant, Carol Taylor. Her testimony as to direct
conversations with her sister, and, also based upon her eavesdropping on a
tclcphone call between both defendants, conld have been considered-by the
jury as being extremely prejudicial to defendants, which in addition to
testimony from ather witnesses, of no small value, could very well have beena
solid factual base, although entirely circumstantial, upon which a gullty
verdict might have been voted by the jury.

Nevertheless, during the direct ¢xamination by the Pecople of the

40 For a contrary view, see R. v. Parker (1861), 8 Cox C.C. 465.

. 41 R.v. Barrs (1946), 86 C.C.C. 9 (Alta. C.A.).

42 R.v. De Mesquito (1915), 24 C.C.C. 407 (B.C. C.A.). Secalso R. v. Moare(lasz).SCox
C.C. 55S.

43 [1934] | W.W.R. 376 (Sask. C.A.). See also R. v. Cleary (1963), 48 Cr. App. R. 116
(C.C.A)), and R. v. Moore (1972), 56 Cr. App. R. 373 (C.A)).

44 N.Y.v. Taylor (1978), Indictment No. 1833/76, Supreme Court nf New York, County of
Queens. 1 am indebted to Justice Harold Hyman for a transcript of the procecdings.
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