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INTRODUCTION 

This is a contract case tried to the jury in which the jury 

resolved disputed issues of fact. Appellant Wang and her 

assignee, Mountlake Investment, LLC (collectively "Wang"), bases 

her appeal on the theory that respondent Business Plans and 

Strategies, Inc. (BPS) breached the contract by failing to deliver to 

Wang a repair estimate for $600,000, delivering instead a different 

repair estimate for $175,000. BA 1, 20, 25-26. But Wang fails to 

quote the key provisions of the contract, which eviscerate her 

arguments. 

Paragraph 5 of the Purchase and Sale Agreement (PSA) 

gave Wang 30 days to evaluate the feasibility of the purchase, and 

provided that BPS would make books and records available for 

inspection by Wang. Paragraph 12 included a representation that 

BPS had delivered to Wang all material documents relating to the 

condition of the property, except matters known to Wang or 

included in "the books, records and documents made available to 

Buyer." Ex. 49 (original), 50 (more legible copy). A copy of the 

PSA is Appendix A to this brief. 

The combined effect of paragraphs 5 and 12 is that BPS 

represented that it either delivered or made available to Wang all 
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material documents regarding the condition of the property. The 

evidence showed that BPS made all material documents available, 

including the $600,000 estimate of which Wang complains. To the 

extent that the evidence is disputed, the jury resolved the dispute 

against Wang. The Court should affirm and award attorney fees to 

BPS. 

RESTATEMENT OF ISSUES 

1. Does substantial evidence support the jury's verdict 

that BPS did not breach the Purchase and Sale Agreement? 

2. Did the trial court abuse his discretion in admitting the 

testimony of Vander Veen, an experienced commercial real estate 

broker, on trade usage and practices relating to the sale of 

commercial real estate? 

3. Did the court abuse its discretion in refusing to 

instruct the jury on the language of RCW 18.86.090 and .100, and 

would the proposed the instruction have confused or misled the 

jury? (A copy of the Court's instructions to the jury is Appendix B to 

this brief.) 

4. Did the trial court abuse his discretion by instructing 

the jury that he had dismissed the negligent representation claims 

from the case? 
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5. Did the trial court abuse his discretion in awarding 

attorney fees to BPS on the Chisholms? 

6. Should the Court award attorney fees on appeal to 

BPS and the Chisholms? 

STATEMENT OF THE CASE 

A. The Court should review the evidence in a light that 
supports the jury's verdict. 

After hearing several weeks of testimony, the jury decided 

this case in favor of BPS and against appellant Wang. The Court 

should view the facts in the manner that supports the jury verdict, 

i.e., in the light most favorable to BPS. Grayson v. Platis, 95 Wn. 

App. 824, 837, 978 P.2d 1105, rev. denied, 138 Wn.2d 1020 

(1999). Wang's Brief of Appellant improperly cites the facts in the 

light most favorable to Wang, including in her brief several 

misleading and inaccurate factual statements. Accordingly, BPS 

restates the facts more accurately in the light most favorable to 

BPS. 
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B. BPS's building management agent dealt successfully 
with window leaks in 2002 and 2003. 

BPS purchased the commercial building in this case in late 

2001. 20 RP 132.1 The building was initially managed by 

Washington Commercial Real Estate Services and administered by 

Cynthia Montagne of Washington Commercial. 8 RP 66. When 

Montagne learned of water leaks around the building windows in 

January 2002, she hired Wayne Carter, doing business as Wayne 

the Handyman, to fix the leaks. 12 RP 32-33. Montagne did not 

consider the leaks a "burning issue" because every one of the 20 

buildings she had managed in her 18 years of property 

management has leaked. Id. at 40-41. 

Wayne the Handyman arranged for an inspection to 

determine the source of the leaks. 12 RP 35-36. The inspection 

was performed by Douglas Heck and Wayne the Handyman, 8 RP 

89-90, and Heck submitted an inspection report dated September 

2, 2003. Exhibit 17.2 The inspection results were given to Cynthia 

1 The pagination of the Report of Proceedings is not sequential, but 
begins with page one on each day of testimony, and sometimes again in 
the afternoon. This brief adopts the convention of preceding the RP 
citation with the day of the month; "20 RP" refers to proceedings on May 
20,2008. 

2 The date on Exhibit 17, September 2, 2002, is incorrect; the inspection 
is dated September 2, 2003. 8 RP 94-95. 
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Montagne. 8 RP 94. Wayne the Handyman prepared a bid to 

repair the building and gave his estimate to the property manager, 

who told him they would not make the repairs. Ex. 19, 8 RP 98-99. 

He eventually succeeded in stopping the leaks. Id. at 101-02. 

Tony Chisholm testified that he was aware of window leaks 

in the building, that Wayne the Handyman caulked the leaks, and, 

U[e]ventually, the problem seemed to be fixed." 20 RP 133-34. 

Chisholm had no recollection of ever receiving the inspection report 

arranged by Wayne the Handyman, 20 RP 136-38, or of Heck's 

proposal to do a more thorough inspection. 20 RP 139-40. 

In light of this evidence, it is grossly misleading for Wang to 

state that uBPS and the Chisholms made multiple efforts to deal 

with water intrusion in the Building, including drywall repair, window 

caulking, and siding repair." BA 6 (emphasis supplied). 

C. BPS and Chisholm first learned about the siding 
problems in the fall of 2005. 

BPS changed property managers on September 1, 2005, 

hiring Kidder Mathews and Segner, Inc., dba GVA Kidder Mathews. 

Exhibit 31. Earl Wayman, a Kidder Mathews senior property 

manager, was assigned to manage the building. 15 RP 66. 

Wayman contacted Eastside Glass to evaluate leaks in the 
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building. 15 RP 67. Eastside's inspection disclosed that there 

were failures in the EIFS sheathing,3 recommending that Wayman 

hire an EIFS contractor for repairs. Exhibit 32. 

Wayman notified Chisholm of the Eastside Glass inspection, 

and Chisholm told Wayman to go ahead and investigate the 

problem. 20 RP 144-45. Tatley-Grund, Inc., was hired to 

investigate the EIFS issues. 12 RP 87, Ex. 34. Tatley-Grund found 

that the EIFS cladding system was in poor condition, and that 

sheathing and framing beneath the EIFS had decayed in some 

locations. Ex. 35. Tatley-Grund recommended repairs. Id. 

Tatley-Grund subsequently estimated that repairs would cost 

$600,000 to $650,000, depending on whether the cladding was 

replaced with EIFS, stucco, or Hardie Plank. Ex. 38. The bid 

included an allowance of 15% replacement of gypsum sheathing 

underneath the EIFS, because the amount of decay was unknown. 

Id. Nothing in the bid addressed replacement of the building frame 

underneath the sheathing. 

3 EIFS stands for exterior insulating and finishing system. "EIFS is 
composed of a 1" thick Styrofoam panel fastened or adhered to wall 
sheeting. The Styrofoam panels are covered in reinforcing mesh, and 
covered with a troweled, cementitious coating. An acrylic top coat is 
applied to create the desired finish appearance." Ex. 65 at 2. 
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Chisholm was shocked by the bid, 15 RP 71, which he 

considered ridiculous. 20 RP 157-58. Wayman contacted DOM 

Construction for another bid. 15 RP 73-74. DOM offered to 

remove the existing EIFS cladding and replace it with fiber-cement 

siding (Hardie Plank). Ex. 44. DOM's bid included all labor, 

materials and supervision for $175,500. Id. DOM's bid expressly 

stated, U[t]his estimate does not include any structural damage 

repairs." Id. (emphasis in original) The bid was dated February 

28, 2006, but would have been honored at any time through July 

2006. 19 RP 55. 

D. BPS listed the building for sale, clearly disclosing the 
need to replace the EIFS cladding. 

BPS had earlier listed the building for sale in 2005. 15 RP 

136-37. The building was offered for $5.2 million at a time when 

BPS was not aware of the problems with the EIFS. 15 RP 181-82, 

20 RP 146-49, 152. The building did not sell, and when the listing 

came to an end, BPS was actively investigating the condition of the 

building. 15 RP 137-39. 

BPS listed the property for sale again on March 9, 2006. 20 

RP 166; Ex. 45. The property was listed with the same agent, 

Jason Rosauer of GVA Kidder Mathews. Ex. 45; Ex. 28. The 
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listing price was reduced by $725,000 to $4,475,000. Id. Rosauer 

posted "due diligence materials" on the GVA Kidder Mathews 

webside. 15 RP 143-44. Any person viewing the site was required 

to acknowledge that the materials were not complete (Ex. 102): 

[This confidential information] does not purport to be all­
inclusive or to contain all the information which a prospective 
purchaser may desire. Neither GVAKM nor Owner make 
any representation or warranty, expressed or implied, as to 
the accuracy or completeness of the Confidential Information 
and no legal liability is assumed or is to be implied with 
respect thereto. 

A print version of the confidential information was admitted as , 

Ex.118. 15 RP 154-56. 

Exhibit 118 expressly cautions the reader that the siding on 

the building needs to be replaced (page GVA 00131): 

The siding on the building needs to be replaced. It needs to 
be stripped and reapplied in order to maintain the structural 
integrity of the building. Sell[er] will consider offers that 
include an escrow holdback of up to $180,000 at Closing, in 
order to correct this defect. Please view the cost estimate of 
repair under the "Additional Information" section of this 
website. 

The DOM bid to replace the cladding for $175,500 was also 

included. Ex. 118 at GVA 00193. As noted earlier, the DOM bid 

states that it "does not include any structural damage repairs." 

Id. (emphasis in original). 
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Commercial real estate agent Douglas Plager notified Wang 

about the building. 12 RP 184-88. Plager and Wang agreed to the 

website confidentiality terms and visited the website. 'd. at 189-90. 

Plager and Wang reviewed the DOM bid to replace the cladding for 

$175,000. 'd. at 213-14. Plager drew up an offer to purchase the 

building for $4.4 million. 'd. at 201. The offer included a hold back 

of $300,000 in an escrow account "to cover the costs of siding 

replacement and possible damages. as yet undiscovered. to the 

structure [oft the building." Ex. 103 at GVAlJR 00233 (emphasis in 

original). Plager explained that the $300,000 hold back was higher 

than the DOM bid because it was possible "that there might be 

some additional issues that he would uncover once the cladding 

was removed from the building." 12 RP 217.4 

BPS countered and the parties agreed on a price of 

$4,225,000 (the listing price less the $175,000 bid to replace the 

EIFS cladding). 13 RP 48-51. The addendum was changed from 

the holdback of $300,000 to state, "Buyer acknowledges Seller['s] 

4 Wang's brief inaccurately describes the purpose of the holdback as 
being "to cover the cost of siding replacement." BA 13, citing 12 RP 
216. The offer itself recites that the funds are to cover the cost of siding 
replacement "and possible damages. as yet undiscovered. to the 
structure [of] the building," Ex. 103 at GVAlJR 00233, as Plager 
testified. 12 RP 216-17. 
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Disclosure of EIFS siding decay on the building. AND THE 

PURCHASE PRICE REFLECTS ANY DAMAGE OR EXPENSE 

ARISING THEREFROM." Ex. 49/50, Addendum. 

E. The parties dispute whether BPS made the documents 
available to Wang during the feasibility period. 

The parties agree that the Purchase and Sale Agreement 

(PSA) was accepted by both parties on June 17, 2006. 13 RP 53; 

15 RP 166-67. Mutual acceptance triggered a 30-day contingency 

period for Wang to evaluate the feasibility of the purchase. Exhibit 

49/50 11 5. It also triggered a five-day period by which BPS would 

"make available for inspection by Buyer and its agents . . . all 

documents in Seller's possession or control relating to the 

ownership, operation, renovation or development of the Property .. 

" Id. at 11 5a. 

The evidence regarding this dispute, which Wang's brief 

ignores, is discussed in the argument section, infra. The jury 

resolved this factual dispute in favor of BPS. 

F. Wang's own building inspector warned of "possible 
hidden damage" and "strongly recommended" a more 
extensive further investigation before closing. 

The PSA gave Wang the right to inspect the building during 

the feasibility period to determine whether to complete the 
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purchase. Ex. 49/50 11 5b. A few days after mutual acceptance, 

Rosauer reminded Plager to coordinate a property inspection with 

Rosauer and Wayman. 15 RP 188, Ex. 53. Rosauer made sure 

the building engineer was present and that Plager had full access 

to allow the inspectors an understanding of the problems and their 

scope. 15 RP 188-89. On Plager's recommendation, Wang hired 

Seattle/Eastside Building Inspections (SEBI) to conduct the 

inspection. 13 RP 66-67. Wang and Plager were present for the 

inspection. 13 RP 66; 21 RP 74. 

Three SEBI employees inspected the building. 19 RP 59. 

There were no limitations on where they could go, and building 

representatives were present to answer questions. Id. at 59-60. 

The SEBI report was admitted as Exhibit 55, with a color copy as 

Exhibit 110. 13 RP 69-70. The SEBI report warned of "indications 

of possible hidden damage" (Ex. 110 at 2): 

All of these problems or potential problems warrant more 
extensive and most likely destructive further investigation. 
As both the investigation as well as proper repairs will be 
expensive, it is strongly recommended that the former take 
place prior to closing so that an accurate estimate of repair 
costs can be obtained prior to closing. 

The summary at the conclusion of the report again emphasized 

that, "it is strongly recommended that such examinations be 
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conducted prior to closing so that an accurate estimate of repair 

costs can be obtained." Id. at 15. 

Wang testified that she was satisfied with the results of the 

inspection, claiming that the inspectors told her that "the foundation 

is good." 21 RP 74-75. Wang claimed she thought that "the 

foundation including the framing inside." Id. at 76. No such 

statement appears in the SEBI Report. 21 RP 101. SEBI inspector 

Taylor denied ever telling Wang that the foundation was good. 19 

RP at 79. The SEBI report cautioned that, "[w]e are not Engineers 

and this is not an Engineering Report," recommending Wang 

contact a qualified engineering firm if she was concerned about the 

building's structure. Ex. 110 at 2. 

Wang testified that she was not concerned about the 

potential structural damage identified in the SEBI report because 

neither Rosauer nor Wayman had said that there were any 

structural problems, 21 RP 103, and she assumed that the DOM 

bid would be adequate to repair any damage. 21 RP 104-06. But 

the DOM bid expressly states that it "does not include any 

structural damage repairs." Ex. 44 (emphasis in original). 

Wang was cross-examined about her first offer to purchase 

the building, which stated that, "Seller agrees to place $300,000 of 
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sales proceeds in an escrow account to cover the cost of siding 

replacement and possible damage as yet undiscovered to the 

structure of the building." 21 RP 103 (emphasis supplied). Wang 

was asked, "if you didn't know there were possible problems in the 

structure of the building, why in the world did you use the words 

'structural problems' in the addendum that you signed?" Id. 

Two days after closing, Wang and Plager met with Wayman 

for a "turnover meeting" to pick up relevant documents in 

Wayman's possession. 13 RP 81-83. Wayman had about two 

lineal feet of documents to give Wang. Id. at 119. Wayman gave 

Plager and Wang the Tatley-Grund report, as well as the Tatley­

Grund bid to repair for $600,000 to $650,000. 21 RP 88-89. Plager 

admitted on cross-examination that he turned to Wang and said to 

her, "Sue, this is the siding issue. You knew about this. There is 

no surprise here." 13 RP 120. 

Wang's theory at trial and on appeal was that BPS had 

withheld the Tatley-Grund report, which would have disclosed the 

structural problems to Wang. E.g., BA 1. In fact, the Tatley-Grund 

report said nothing that had not already been disclosed by Wang's 

own SEBI inspection. Compare Ex. 35 ("Decay of sheathing and 

framing members was observed as some of these openings were 
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made") with Ex. 110 at 15 (the EIFS system is "of major concern, 

especially given the probability that there could be hidden damage. 

. . . . [I]t is strongly recommended that [further and possibly 

destructive examinations] be conducted prior to closing so that an 

accurate estimate of repair costs can be obtained. ") 

After closing, Wang obtained the more extensive 

investigation that had been "strongly recommended" by SEBI. Ex. 

65. This was a destructive (invasive) test involving the removal of 

EIFS panels to evaluate the structural condition of the sheathing 

and framing in areas of suspected decay. The investigation 

discovered extensive structural decay, noting that, "[t]hese types of 

damages or defects could not be assessed without destructive 

(invasive) type testing." Id. at 2. 

ARGUMENT 

A. The evidence strongly supports the jury's verdict that 
BPS did not breach the purchase and sale agreement 
when BPS delivered or made available to Wang all 
material documents in BPS's possession or control. 

1. BPS was obligated to deliver or make available to 
Wang all material documents in BPS's possession 
or control regarding the operation and condition 
of the property. 

This case was tried to the jury to resolve the dispute whether 

BPS delivered or made available all material documents in its 
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possession or control. The jury was instructed that Wang had the 

burden of proving that BPS breached the contract and damaged 

Wang. Instruction 9, CP 1023. Instruction 11, CP 1025, identified 

the breaches at issue: ''The duties at issue are the defendant's 

duties under Paragraph 5 (a) and Paragraph 12 of the Real Estate 

Purchase and Sale Agreement." Under Paragraph 5 (a), BPS was 

obligated to "make available for inspection by Buyer and its agents" 

all documents in BPS's possession or control relating to ownership, 

operation, renovation or development of the property, including a 

variety of specified documents. Paragraph 5a provided: 

a. Books, Record, Leases, Agreements. Seller shall 
make available for inspection by Buyer and its agents within 
§ days ... after Mutual Acceptance all documents in Seller's 
possession or control relating to the ownership, operation, 
renovation or development of the Property, excluding 
appraisals or other statements of value, and including: . . . 
studies and maintenance records .... 

Exhibit 49/50, Paragraph 5a. Paragraph 12 consisted of 

representations by BPS as follows: 

12. SELLER'S REPRESENTATIONS. Except as disclosed 
to or known by Buyer prior to the satisfaction or waiver of the 
feasibility contingency stated in Section 5 above, including in 
the books, records and documents made available to Buyer. 
. . Seller represents to Buyer that to the best of Seller's 
actual knowledge, each of the following selected paragraphs 
is true as of the date hereof ... : 
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~ b. The books, records, leases, agreements and other 
items delivered to Buyer pursuant to this Agreement 
comprise all material documents in Seller's possession or 
control regarding the operation and condition of the Property; 

~ h. Seller is not aware of any concealed material defects in 
the Property except as disclosed to Buyer in writing during 
the Feasibility Period .... 

In other words, BPS satisfied its obligations under Paragraph 12 by 

delivering to Wang or making available to Wang all material 

documents. 

This is the natural reading of Paragraph 12 and is consistent 

with commercial real estate practice as described by Arvin Vander 

Veen, a commercial real estate broker for the past 30 years and 

long time member of the Commercial Broker's Association (CBA). 

20 RP 22, 24-25. Vander Veen has handled approximately 700 

transactions in commercial real estate, with a total value of over a 

billion dollars. Id. at 27. Vander Veen helped draft the CBA form 

used for the PSA in this case. Id. at 27-28. With respect to 

Paragraph 5a, the industry practice is that the buyer learns from the 

seller where the pertinent documents are located, and arranges a 

time to go look at them. Id. at 31-32. 
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Vander Veen testified to the relationship between Paragraph 

5a, requiring the seller to make documents available, and 

Paragraph 12b, representing that all material documents had been 

delivered to the buyer: 

Well, it just means that all the documents that are available . 
. . to this buyer in this specific physical location, those are all 
the documents that the seller has, ... they are all right there. 

Id. at 39. BPS satisfied this representation if all of the records 

relating to the property were made available at the property 

manager's office.5 Id. at 46. 

In 30 years of experience, Vander Veen has never seen a 

purchaser complete the purchase of a property with as little 

information as Ex. 118, the due diligence materials delivered by 

Rosauer to Plager. Id. at 57-58. Vander Veen would have known 

by reviewing Ex. 118 that additional documents existed. Id. at 73-

74. The CBA form contract is probably used around 40,000 times a 

year, and the practices described by Vander Veen would be used in 

all of those transactions. Id. at 58-59. In the hundreds of 

5 This interpretation of the PSA and Vander Veen's testimony about 
standard practice in the industry are consistent with the deposition of 
Wang's own expert, John Peehl. BPS offered to prove that Peehl 
testified in his deposition that the industry standard was that the buyer's 
agent had the responsibility of going to examine documents made 
available to the Buyer by the Seller. 20 RP 95-96. The trial court 
excluded this testimony. 20 RP 88-96. 
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transactions in which Vander Veen has been involved, he has 

never once delivered any documents to a Buyer. Id. at 71. 

Wang's own prior experience supported Vander Veen's 

description of the relationship between Paragraphs 5 and 12. 

Wang had purchased two other commercial buildings prior to the 

BPS building. One was a small building with only a few documents 

and the seller delivered the documents to Wang. 21 RP 44. For 

the larger building, the seller had about six feet of documents, and 

told Wang to review the documents in their accountant's office. Id. 

at 44-45. Wang went to the accountant's office and reviewed the 

documents there. Id. at 47. 

Wang's Brief of Appellant consistently misstates the 

relationship between 5a and 12, repeatedly asserting that BPS had 

the responsibility for delivering all relevant documents to Wang, 

whether or not those documents were "made available" to Wang. 

E.g., BA 1-2, 13-14,20,22-23,25-26,29. Wang's interpretation of 

Paragraphs 5a and 12 is contrary to the language of the agreement 

and the industry practice. 
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2. The evidence strongly supports the conclusion 
that BPS delivered or produced all material 
documents. 

The parties agree that Rosauer timely printed out all of the 

due diligence information to send to Plager. 13 RP 58-59; 15 RP 

220. Plager personally picked up the documents. Id. Rosauer's 

office was in Seattle, but Wayman was in the property management 

office in Bellevue. 15 RP 221-22. Rosauer put Plager in touch with 

Wayman so that, "he could get with Earl Wayman and all the 

experts that have been working on this and get all the information 

related to the building, all the historical information and understand 

what the problem was to a greater extent than ... I did." 15 RP 

180. Rosauer told Plager to go to Wayman's office and look in the 

"war room," where all books and records relating to the property 

were stored. 15 RP 196. He expected that Plager would do 

exactly that. Id. 

The Tatley-Grund report was available at Wayman's office. 

15 RP 220-21. Plager admitted that Rosauer put him in touch with 

Wayman and told him to call Wayman about any questions 

regarding the building. 13 RP 112. Plager did call Wayman on 

several occasions. Id. at 112-13. Plager knew that as property 

manager, Wayman would have possession of files relating to the 
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operation of the building and that those files would contain far more 

information than the due diligence materials given to Plager in Ex. 

118. 'd. at 113. 

Plager admitted that he talked to Wayman about what Kidder 

Mathews had done to investigate replacing the siding. 'd. at 113-

14. Plager learned that "essentially they had just looked into doing 

the same thing." 'd. at 114-115. Plager admitted that he did not 

ask Wayman for copies of any other bids (13 RP 115): 

Q: Now, you did not ask Earl Wayman when you had 
that discussion, hey Earl, in the course of looking at those 
options, in the course of looking at putting up the same 
siding again, can I see any bids you got or any proposals? 
You never asked for those? 

A: No, I don't recollect exactly stating it in that sense. 

Wayman similarly testified that he told Plager that he had 

gone out and obtained different bids to do that same kind of siding. 

15 RP 121-22. Plager never asked to see those bids. 'd. at 122. 

Based on these conversations, Wayman concluded that Plager 

apparently knew about the problems with the building. 'd. at 121. 

Plager contacted Wayman during the feasibility period to ask 

for financial information prior to 2005. 13 RP 62. Wayman 

provided a profit and loss statement for 2005, but was unable to 

provide earlier information since Kidder Mathews only began 
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managing the property in mid 2005. Id. at 62-63, Ex. 58. Plager 

called Wayman on other occasions as well. 13 RP 113. 

The jury obviously believed Rosauer and Wayman, and 

rejected Plager's testimony that he was told there were no more 

documents available, which was not credible. Plager admitted at 

13 RP 112-115, 62-63: Rosauer told Plager to call Wayman with 

any questions regarding the building; Plager did call Wayman on 

several occasions; Plager knew that Wayman would have 

possession of files containing far more information than the due 

diligence materials given to Plager to Rosauer in Exhibit 118; 

Plager discussed with Wayman what Kidder Mathews had done to 

investigate the siding to the building, but did not ask Wayman for 

copies of any other bids; when Plager asked Wayman for additional 

financial information, Wayman provided a profit and loss statement 

for 2005. 

If the jury had believed that Plager was told that there were 

no other documents at Rosauer's or Wayman's offices, the jury 

would undoubtedly have found that BPS had not made all material 

documents available and would have found a breach of contract. 

The jury's defense verdict necessarily rejected any implication from 
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Plager's testimony that he was ever told that additional documents 

were not available. 

3. The jury was properly instructed on the covenant 
of good faith and found no breach. 

Wang devotes almost half of the argument section of her 

brief to arguing that BPS breached the implied covenant of good 

faith and fair dealing. BA 20-26. The jury was instructed on the 

covenant of good faith and rejected Wang's claim that BPS 

breached the covenant. Accordingly, it is unclear what relief Wang 

seeks under her argument that BPS breach the implied covenant of 

good faith and fair dealing. None of her assignments of error claim 

that the trial court should have entered judgment notwithstanding 

the verdict. BA 2-3. Wang assigns error to denial of her CR 59 

motion for new trial, but she did not argue for breach of the duty of 

good faith and fair dealing in her motion or reply on the motion. CP 

1036-1070, 1088-1114. Nor has Wang argued in her appellate 

brief that there is any relationship between the motion for new trial 

and the duty of good faith. 

Assignment of error 5 is the only assignment even 

tangentially related to the covenant of good faith. BA 3. But Wang 

fails to argue assignment 5 or offer any explanation how it relates to 

Wang's argument of the duty of good faith. Wang has waived the 
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assignment of error by failing to argue it in her brief. Marriage of 

Leslie, 90 Wn. App. 796, 807 n.4, 954 P.2d 330 (1998), rev. 

denied, 137 Wn.2d 1003 (1999). It would be unfair to permit Wang 

to argue the assignment in her reply brief when she has never 

argued it in her opening brief.s 

Wang argues that BPS breached the covenant of good faith 

and fair dealing by "depriving the buyers of the benefit of the 

contractual feasibility condition" and by disclosing the DOM bid 

without disclosing the Tatley-Grund bid. BA 21. Wang strays down 

the wrong path because she fails to discuss, or even cite, the 

leading case in Washington on the duty of good faith and fair 

dealing. Badgett v. Sec. State Bank, 116 Wn.2d 563, 569, 807 

P.2d 356 (1991). The Badgett court noted that every contract 

includes an implied duty of good faith and fair dealing which 

6 Wang's only objection to instruction No. 11 (CP 1025) (copy in App. B), 
was that it is limited to BPS's duties under Paragraphs 5a and 12, not 
mentioning the duty of good faith and fair dealing. 27 RP 29-30. But 
Instruction 16 advised the jury on the duty of good faith and fair dealing. 
Since, as discussed infra, the duty of good faith only exists with respect 
to terms of the contract, instruction 11 and 16 properly instructed the 
jury on the law and allowed Wang to argue her case. As for the Court's 
refusal to give plaintiff's proposed 22A, the Court observed that the 
instruction would tell the jury that BPS had the duty both to make 
documents available and to deliver documents. 27 RP 17. Given the 
dispute over the scope of the duty, the Court concluded the instruction 
would have been a comment on the evidence. Id. at 17-18. 
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obligates the parties to cooperate with each other so that each may 

obtain the full benefit of performance. Id. at 569. The Court 

cautioned that the duty of good faith arises only in connection with 

terms agreed to by the parties (Id. at 569-70): 

However, the duty of good faith does not extend to obligate a 
party to accept a material change in the terms of its contract. 
Betchard-Clayton, Inc. v. King, 41 Wn. App. 887, 890, 707 
P.2d 1361, review denied, 104 Wn.2d 1027 (1985). Nor does 
it "inject substantive terms into the parties' contract". Rather, 
it requires only that the parties perform in good faith the 
obligations imposed by their agreement. Barrett v. 
Weyerhaeuser Co. Severance Pay Plan, 40 Wn. App. 630, 
635 n.6, 700 P.2d 338 (1985). Thus, the duty arises only in 
connection with terms agreed to by the parties. 

The Badgetts proposed that defendant Bank modify the 

conditions of the Badgett's loan. When the Bank refused, the 

Badgetts argued that the Bank had breached its duty of good faith. 

The Supreme Court rejected the argument (Id. at 570): 

By urging this court to find that the Bank had a good faith 
duty to affirmatively cooperate in their efforts to restructure 
the loan agreement, in effect the Badgetts ask us to expand 
the existing duty of good faith to create obligations on the 
parties in addition to those contained in the contract - a free­
floating duty of good faith unattached to the underlying legal 
document. This we will not do. The duty to cooperate exists 
only in relation to performance of a specific contract term. 
[citations omitted) As a matter of law, there cannot be a 
breach of the duty of good faith when a party simply stands 
on its rights to require performance of a contract according 
to its terms. [citations omitted) 
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The jury in this case was properly instructed on the duty of 

good faith (Inst. 16, CP 1030) (copy in App. B): 

A duty of good faith and fair dealing is implied in every 
contract. This duty requires the parties to cooperate with 
each other so that each may obtain the full benefit of 
performance. However, this duty does not require a party to 
accept a material change in the terms of its contract. 

The parties agreed on giving this pattern instruction. 27 RP 22. 

As the Badgett Court held, "[t]he duty to cooperate exists 

only in relation to performance of a specific contract term." 116 

Wn.2d at 570. Wang's theory is that BPS withheld the Tatley-

Grund report and estimate. BA 22, 23. But the facts were 

disputed, as discussed above. The jury obviously found against 

Wang on this point. That is why we have juries - to decide facts. 

Wang argues that BPS failed to deliver the Tatley-Grund bid, 

effectively concealing it. BA 25-26. The PSA only required BPS 

"make available" the documents and ample evidence supports the 

jury verdict that it did so. Wang asks this Court to do exactly what 

the Supreme Court refused to do in Badgett, "to expand the 

existing duty of good faith to create obligations on the parties in 

addition to those contained in the contract - a free-floating duty of 

good faith unattached to the underlying legal document." 116 

Wn.2d at 570. 
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Wang repeatedly refers in Paragraph 12 as "an express 

warranty." BA 25-26. Wang is confused. Paragraph 12 is titled 

"seller's representations", and a representation is not a warranty. 

Compare BLACK'S LAW DICTIONARY 1725 (9th Ed., Garner, 2009) 

with BLACK'S at 1415. Paragraph 13 of the PSA, the "as is" clause, 

disclaims any seller representation or warranties except as 

specifically included in the agreement, and BPS makes no warranty 

in the PSA. Ex. 49/50. Paragraph 13 also includes the only 

warranty in the PSA - Wang warranted that she is sufficiently 

experienced to rely on her own pre-closing inspections and 

investigations: "Buyer represents and warrants to Seller that Buyer 

has sufficient experience and expertise such that it is reasonable 

for Buyer to rely on its own pre-closing inspections and 

investigations." Id. Wang's warranty of expertise, together with her 

prior experience, doubtless influenced the jury in rejecting her claim 

of the breach of good faith and fair dealing. 

Wang's warranty of experience readily distinguishes this 

case from one of Wang's lead cases, Leibergesel/ v. Evans, 93 

Wn.2d 881, 884, 613 P.2d 1170 (1980) Defendant persuaded 

plaintiff to invest funds with his company in return for a very high 

interest rate. The Court held that defendant had a duty to disclose 
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to plaintiff that his proposed interest rate was usurious because the 

plaintiff was "a widowed schoolteacher with neither expertise in 

business nor any knowledge of the concept of usury" who relied on 

defendant lender "for investment advise and regarded him as a 

financial counselor and guide." Wang, by contrast, was an 

experienced investor who warranted that her experience was 

sufficient. 

Ironically, Wang relies on Miller v. Othello Packers, Inc., 67 

Wn.2d 842, 410 P.2d 33 (1966) (BA 20). Miller holds, "This is 

merely another factual appeal. We affirm the trial court on the 

authority of Thorndike v. Hesperian Orchards, Inc., 54 Wn.2d 

570,343 P.2d 183 (1959)." 67 Wn.2d at 842. The Miller court also 

observed, "[t]he fact that the parties had a contract does not 

prevent the decisive issue from being entirely factuaL" Id. at 843. 

As in Miller, Wang's argument about good faith is entirely factual. 

4. Wang failed to prove the element of fraudulent 
concealment that the structural damage "would 
not be disclosed by a careful, reasonable 
inspection by purchaser." 

The trial court properly dismissed Wang's claim for 

fraudulent concealment on summary judgment. Wang knew there 

was potential structural damage. Under well-established case law, 

Wang was unable to prove that a careful, reasonable inspection 
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would not have disclosed the defect. Alejandre v. Bull, 159 Wn.2d 

674, 153 P.3d 864 (2007); Puget Sound Servo Corp. V. Dalarna 

Mgmt. Corp., 51 Wn. App. 209, 752 P.2d 1353, rev. denied, 111 

Wn.2d 1007 (1988). 

In Alejandre, the purchaser of a home sued the seller for 

fraudulently or negligently misrepresenting the condition of the 

septic system. Alejandre at 677. The Supreme Court affirmed the 

dismissal of the negligent misrepresentation claim under the 

economic loss doctrine. But the Court considered the merits of the 

plaintiff's fraudulent concealment claim as an exception to the 

economic loss rule. The Court noted that the elements of 

fraudulent concealment include proof that the defect was unknown 

to the purchaser of residential propert/ and that the defect would 

7 The first element of fraudulent concealment is that "the residential 
dwelling has a concealed defect." Alejandre at 659. The Court need 
not address Wang's claim of fraudulent concealment because Wang 
has not argued that the fraudulent concealment exception to the 
economic 1055 rule applies to the sale of commercial properties. This 
Court's two most recent cases addressing fraudulent concealment 
similarly involve the sale of residential property. Nguyen V. Doak 
Homes, Inc., 140 Wn. App. 726, 731-33, 167 P.3d 1162 (2007) (home); 
Kelsey Lane Homeowners Ass'n V. Kelsey Lane Co., 125 Wn. App. 
227, 232, 103 P.3d 1256 (2005) (condominium complex). Both Nguyen 
and Kelsey repeat the first element of the fraudulent concealment test 
as the presence of a concealed defect in a residential dwelling. 
Nguyen, 140 Wn. App. 732; Kelsey, 125 Wn. App. at 232; see also 
Alejandre, 159 Wn.2d at 659. Nguyen explains that the fraudulent 
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not be disclosed by a careful, reasonable inspection by the 

purchaser. Id. at 659. Alejandre affirmed dismissal of the 

fraudulent concealment claim because an inspection report 

disclosed that the inspection was incomplete, and a more thorough 

inspection would have discovered the defect. Id. at 659-60. 

In Dalarna Mgmt. Corp., the plaintiff purchased an 

apartment building that turned out to have substantial water leak 

problems and sued the seller for fraudulent non-disclosure. (The 

economic loss rule was apparently not raised in Dalarna.) This 

Court concluded that where an inspection reveals some water 

penetration, the buyer must make inquiries of the seller, and that 

absent inquiry, "the seller had no duty to affirmatively report its 

historical experience with water penetration problems." Dalarna, 

51 Wn. App. at 215. 

The Dalarna Court distinguished prior cases of constructive 

fraud, noting that those cases have limited constructive fraud to 

situations where no evidence of the defect is apparent, an 

concealment doctrine "rests on the recognition that in the sale of 
residential dwellings, 'the doctrine of caveat emptor no longer applies .. 
.. '" 140 Wn. App at 731 (quoting Atherton Condo Apartment-Owners 
Ass'n Bd. Of Dirs. v. Blume Dev, Co., 115 Wn.2d 506, 523, 799 P.2d 
250 (1990». Wang does not address whether the fraudulent 
concealment doctrine provides an (continued) exception to the 
economic loss rule, where, as here, the property at issue is commercial. 
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approach that "balances the harshness of the former rule of caveat 

emptor with the equally undesirable alternative of the courts 

standing in loco parentis to parties transacting business." 51 Wn. 

App. at 215, citing, among other cases, Obde v. Schlemeyer, 56 

Wn.2d 449,353 P.2d 672 (1960). 

The trial court properly dismissed Wang's claim for 

fraudulent concealment because, as in Alejandre and Dalarna, 

Wang knew of the potential problem and further inspection would 

have disclosed the extent of the problem. Indeed, Wang had far 

more notice than the purchasers in Alejandre and Dalarna: the 

due diligence material reviewed by Wang disclosed the need to 

strip and replace the siding (Ex. 118 at GVA 00131); BPS provided 

Wang with the DOM bid, which expressly noted that it does not 

include any structural damage repairs, id. at GVA 00193; Wang 

knew that BPS made no representation as to the accuracy or 

completeness of the information provided, Ex. 102; Wang's initial 

offer acknowledged "possible damages, as yet undiscovered, to the 

structure [of] the building," Ex. 103 at GVAlJR 00233; Wang's own 

inspection report by SEBI warned of "indications of possible hidden 

damage, and "strongly recommended" more extensive and likely 

destructive further investigation before closing, Ex. 110; Wang 
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warranted in the PSA that she had "sufficient experience and 

expertise such that it is reasonable for Buyer to rely on its own pre­

closing inspections and investigations." Ex. 49/50 ~ 13. 

Wang misplaces her reliance on a potpourri of cases in 

which the plaintiff/purchaser could not have discovered the true 

facts through a reasonable investigation, or in which 

defendant/seller lied to the purchaser in response to direct 

questions. Obde v. Schlemeyer, supra, 56 Wn.2d at 453 ("[A]t the 

time of the sale of the premises, the condition was clearly latent -

not readily observable upon reasonable inspection."); Ikeda v. 

Curtis, 43 Wn.2d 445, 449, 461, 261 P.2d 684 (1953) (plaintiff 

purchaser was falsely told that the hotel was primarily occupied by 

permanent guests, with only two or three vacancies during the 

week filled by transients, without being told that most of the income 

of the hotel was derived from renting rooms for prostitution); Sloan 

v. Thompson, 128 Wn. App. 776, 115 P.3d 1009 (2005), rev. 

denied 157 Wn.2d 1003 (2006) (liThe experts in this case testified 

that the defective framing of the lower level would not have been 

noticeable to a trained eye if covered from view by sheetrock and/or 

plywood walls and ceilings."). Nor is Wang's argument supported 

by Boonstra v. Stevens-Norton, Inc., 64 Wn.2d 621, 393 P.2d 
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287 (1964), which has nothing to do with fraudulent concealment in 

the sale of property. 

B. The trial court did not abuse his discretion in admitting 
the testimony of Vander Veen, an experienced 
commercial real estate broker, on trade usage and 
practices in the industry. 

Although unmentioned and unargued in Wang's brief, 

evidentiary rulings are reviewed for abuse of discretion. State v. 

Castellanos, 132 Wn.2d 94, 97, 935 P.2d 1353 (1997). The trial 

court did not abuse its discretion in admitting the testimony of 

Vander Veen as to trade usage and industry practices because, 

U[t]rade usage and course of dealing are relevant to interpreting a 

contract and determining the contract's terms." Puget Sound Fin., 

L.L.C. v. Unisearch, Inc., 146 Wn.2d 428, 434, 47 P.3d 940 

(2002). 

Wang's brief ignores the procedural history of this issue. 

Wang moved in limine to exclude or limit Vander Veen's testimony 

on industry standards. CP 776. The trial court reserved the issue 

for trial. CP 978. Before Vander Veen began testifying, Wang 

objected to the following testimony, and the trial court ruled as 

follows: value of the property, 20 RP 4; testimony excluded, id. at 

15; testimony that Wang did not meet her duty of due diligence, id. 
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at 4, granted, id. at 15; testimony "as to the meaning of due 

diligence disclosures and the SEBI inspection report," id. at 4, 

granted as to testimony about what Wang would have learned from 

her inspector, id. at 15-16; opinion testimony that the problems with 

the building were fully disclosed, id. at 4, denied, Vander Veen may 

testify why there was full disclosure, id. at 16; testimony about the 

meaning of the "as is" term of the contract, id. at 4, denied to the 

extent that Vander Veen may discuss the purpose of the "as is" 

clause, id. at 16; testimony that Plager breached his duty of care, 

id. at 4-5, granted, id. at 16; testimony about customs and usage in 

the industry, id. at 5, denied to the extent that Vander Veen may 

testify about the CBA form agreement and how it is designed to 

operate, id. at 15. 

Turning to Wang's specific objections to Vander Veen's 

testimony, Wang argues that evidence of industry custom and 

usage regarding the terms "deliver" and "make available" was 

irrelevant and contradicted the trial court's definition of these terms. 

BA 31. Although she does not specify any testimony, Wang is 

apparently referring to testimony at 20 RP 32-33 and 68. BA 17-18. 

Vander Veen's testimony at 20 RP 32-33 is clearly testimony of 

industry practice, which is admissible to aid in interpreting the 
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contract. Vander Veen's testimony at 20 RP 68 responds to 

Wang's cross-examination that, "[s]o it's your belief that the words 

'make available' mean the same thing as the word 'delivered'?" 

Vander Veen testified that was the standard in the industry and that 

the representation in Paragraph 12 (b) of the PSA must be read 

together with the preamble. Id. at 68-70. The trial court did not 

abuse his discretion in permitting Wang's own attorney to 

vigorously cross-examine Vander Veen. 

Wang complains that Vander Veen testified that BPS had 

met any "duty of care." BA 31. Wang did not argue that Vander 

Veen should not be permitted to testify that BPS met its duty of 

care, but only that Wang and Plager did not meet their duty of care. 

20 RP 4-5. Moreover, Wang's counsel cross-examined Vander 

Veen about his opinion of BPS's duty to disclose documents, 

whether the documents were made fully available to Wang, and 

Vander Veen responded hypothetically to cross-examination that it 

would not be "right" if Wayman told Plager that there were no other 

reports or surveys regarding the condition of the building. 20 RP 

65-66, 73, 75. Following this cross-examination, Kidder Mathews' 

attorney asked Vander Veen on redirect whether the documents in 

Wayman's office were made available and whether that complied 
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with Paragraphs 5a and 12(b) of the contract, and Vander Veen 

testified that it did. 20 RP 112-113. Wang failed to object that 

Vander Veen's opinion was inadmissible. 

Wang also objects to Vander Veen's testimony at 20 RP 

115, BA 32, but the testimony clearly deals with customary 

practices in the industry. There was no abuse of discretion. 

C. The trial court correctly refused to instruct the jury on 
the language of RCW 18.86.090 and .100, which was 
unnecessary and would have confused or misled the 
jury. 

Wang makes a cursory argument that the trial court should 

have instructed the jury on the provisions of RCW 18.86.090 and 

.100 regarding liability of a principal for the act, error or omission of 

an agent in a real estate transaction and limiting imputed 

knowledge or notice to the principal. BA 32-33. Neither party has 

apparently located any case that interprets these two statutes. 

Wang's skeletal argument is inadequate to show error. 8 

RCW 18.86.090 and .100 were part of a package of changes 

intended to clarify the law on the duties and responsibilities of real 

estate agents. House Bill Report, 2 EHB 1659 (1996) (copy 

8 Moreover, to the extent that Wang might elaborate on this argument in 
her Reply Brief, BPS would have no opportunity to respond. 
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attached as Appendix C). The Report explains that the bill was 

intended to clarify the law on vicarious liability and imputed 

knowledge for the benefit of consumers: 

Most buyers and sellers have no knowledge about the 
notions of vicarious liability and imputed knowledge. They 
do not know that the buyer or the seller could be responsible 
for what the agency says or does, including an agent 
misrepresentation. 

The language of the statutes reflects this legislative intent. RCW 

18.86.090, titled "Vicarious liability," limits the liability of a principal 

for "an act, error, or omission by an agent" unless the principal 

"participated in or authorized the act, error or omission .... " On its 

face, Section .090 does not help Wang, because BPS never sought 

to impose liability on Wang for the actions of her agent, Plager. 

Section .090 might have benefited BPS, but Wang was not 

prejudiced by the failure to give an instruction favorable to BPS. 

RCW 18.86.100(1) limits the imputed knowledge doctrine: 

"Unless otherwise agreed to in writing, a principal does not have 

knowledge or notice of any facts known by an agent or subagent of 

the principal that are not actually known by the principal." It was 

unnecessary to instruct the jury on § 100 because this case does 

not turn on imputed knowledge. 
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Wang's burden was to prove that BPS breached the PSA by 

failing to perform BPS's duties under Paragraphs Sa and 12, or 

breaching the covenant of good faith and fair dealing. Instruction 9, 

11, 16, CP 1023, 1025, 1030. The dispute in the case was whether 

BPS "made available" documents under Paragraph Sa, and either 

delivered or made available all material documents relating to the 

condition of the property under Paragraph 12. BPS either complied 

with the contract or not; imputed knowledge was neither an element 

nor relevant to BPS's performance of its duties. The trial court 

explained why the instruction was unnecessary (27 RP 41): 

I concluded that I didn't need to give the instruction because 
it was a breach of contract issue, and BPS either did or did 
not perform under the contract. And it really doesn't matter 
who did what. If It didn't happen, it's BPS's fault. 

The parties dealt with one another exclusively through their 

real estate agents. The Chisholms, principals of BPS, never met or 

spoke with either Wang or Plager prior to litigation. 20 RP 178. 

Wang never spoke to Rosauer. 21 RP 136-37. "All the transaction, 

I go through the agents." 21 RP 137. The PSA itself identifies 

Plager as Wang's agent and Rosauer as BPS's agent. Ex. 49/50 11 

19. In order to deliver the due diligence documents to Wang, 

Rosauer delivered them to Plager, not to Wang. Ex. 52. Rosauer 
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scheduled Wang's property inspection with Plager, not with Wang. 

Ex. 53. When Wang wanted more profit and loss statements, she 

asked Plager, who asked Wayman, who responded to Plager. Ex. 

58. When Wang waived both the feasibility contingency and the 

financing contingency, she addressed the waiver to the Chisholms 

in care of Rosauer, and gave the waiver to Plager, who sent it to 

Rosauer. Ex. 61. 

In short, both BPS and Wang dealt exclusively through their 

agents. It is absurd to argue, as Wang does, that none of the acts 

of the agents were acts of the principals, or that none of the 

notifications under the contract should be imputed to the principals 

because they were conducted through the agents. 

The RESTATEMENT (THIRD) OF AGENCY § 5.01 (1) and (3) 

(2006) distinguishes between "notification," which is a manifestation 

affecting legal rights and duties (such as contract compliance as in 

this case), and "notice of a fact" which has to do with knowledge of 

the fact: 

(1) A notification is a manifestation that is made in the 
form required by agreement among parties or by applicable 
law, or in a reasonable manner in the absence of an 
agreement or an applicable law, with the intention of 
affecting the legal rights and duties of the notifier in relation 
to rights and duties of persons to whom the notification is 
given. 
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(2) A notification given to or by an agent is effective 
as notification to or by the principal as stated in § 5.02.9 

(3) A person has notice of a fact if the person knows 
the fact, has reason to know the fact, has received an 
effective notification of the fact, or should know the fact to 
fulfill a duty owed to another person. 

(4) Notice of a fact that an agent knows or has reason 
to know is imputed to the principal as stated in §§ 5.03 and 
5.04. 

Comment c to § 501 states that, "'Notification' is a narrower term 

than 'notice.'" The comment continues, "In all cases, however, a 

person who gives a notification intends by so doing to affect that 

person's legal relations with persons to whom the notification is 

given .... " 

The Rules of Evidence incorporate a similar distinction. 

Statements "in issue" or "verbal acts" are not considered hearsay 

because they have independent legal significance. 58 K. Teglund, 

Wash. Prac. Evidence § 801.10 (5th Ed. 2007). Teglund gives as 

examples statements showing the formation and rescission of a 

contract as "verbal acts." Id. Similarly, here the issue is not notice 

9 Section 5.02(1) provides: 
A notification given to an agent is effective as notice to the principal if 
the agent has actual or apparent authority to receive the notification, 
unless the person who gives the notification knows or has reason to 
know that the agent is acting adversely to the principal as stated in § 
5.04. 
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to the parties, but the verbal act or manifestation of complying with 

contract terms. 

The Court should hold that "notification" as defined in the 

THIRD RESTATEMENT is distinct from the imputation of knowledge 

and notice limited by RCW 18.86.100, and remains valid after the 

adoption of the statute. The Legislature provided that the Act 

superseded only "the duties of the parties under the common law", 

providing that, "the common law continues to apply to the parties in 

all other respects." RCW 18.86.110. The Legislature could not 

have intended the absurd result that the statute effectively 

prevented principals from conducting a real estate transaction 

through their agents. The trial court correctly refused to instruct the 

jury on sections .090 and .100. 

Moreover, plaintiffs' proposed instruction 31A would have 

been confusing and misleading because it refers to liability of the 

principal for any act, error or omission by the agent. CP 994 (BA 

App. D). A trial court is under no obligation to give a misleading 

instruction. State v. Crittenden, 146 Wn. App. 361, 189 P.3d 849 

(2008), review denied, 165 Wn.2d 1042 (2009). Since BPS was 

not claiming liability against Wang, the instruction would have been 

confusing. To the extent that the instruction could be interpreted to 
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mean that none of Plager's acts were the acts of Wang, the 

instruction is clearly incorrect because Wang certainly acted 

through Plager. 

It was harmless to refuse the instruction because it provided 

that Wang would be liable for Plager's acts, errors, or omissions if 

she "participated in or authorized the act, error or omission .... " 

Id. In fact, Wang did participate in or authorize most, if not all, of 

Plager's dealings with Rosauer and Wayman. 21 RP 61, 70-71, 

73-74,77-78,80-81,100,101-02,104-05,120-21,123, 133, 139. 

Wang argues that the trial court's instruction 6 prejudiced her 

by allowing BPS to argue that anything Plager knew was imputed to 

Wang. BA 33. Wang is confused. Instruction 6 refers only to 

corporations, specifically to Mountlake Investment, LLC, the 

corporation to which Wang assigned her interest in the PSA, and 

defendant BPS. CP 1020, BA App. B. Wang is not a corporation 

and this instruction could not be used against her. The record is 

unclear on when Wang formed Mountlake investment and assigned 

her interest to it, but Wang was indisputably the buyer under the 

PSA and Wang, not Mountlake Investment, and Wang not 

Mountlake Investment, waived the feasibility and finance 

contingencies. Ex. 61. The entire issue over Plager's acts, 
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omissions and knowledge predates the waiver. Accordingly, 

Instruction 6 does not even apply to Wang, and there is no 

evidence that Plager was ever Mountlake Investment's agent. The 

instruction correctly states the law as to corporations and did not 

prejudice Wang.10 

Finally, Wang was not prejudiced by the Court's refusal to 

give Wang's proposed instruction 11, which would have told the 

jury that Wayman was an agent of BPS, that his acts or omissions 

were acts or omissions of BPS, and that Wayman's knowledge was 

imputed to BPS. CP 930, BA App. C. The trial court's instruction 6 

conveyed the same message to the jury. 

D. The trial court did not abuse his discretion by 
instructing the jury that he had dismissed all negligent 
representation claims from the case. 

A trial court has broad discretion in selecting the exact 

wording or language of jury instructions, so long as the instructions 

correctly state the law and allow each party to argue its case. 

State v. Rosul, 95 Wn. App. 175, 187, 974 P.2d 916, rev. denied, 

187, 139 Wn.2d 1006 (1999); Janson v. North Valley Hosp., 93 

10 Wang complains that BPS's counsel argued imputed knowledge based 
on Instruction 6. BA 33. But the jury was instructed in this case, as in 
virtually every jury case, to disregard the lawyer's arguments that are 
not supported by the law in the judge's instructions. CP 1014. 
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Wn. App. 892, 904, 971 P.2d 67 (1999). The trial court's instruction 

that it had dismissed the negligent representation claims as well as 

the claims against Rosauer's wife and Rose Chisholm correctly 

stated the law and were within the judge's broad discretion. They 

were certainly no more a comment on the evidence than the 

instructions approved in Smith v. Behr Process Corp., 113 Wn. 

App. 306, 335, 54 P.3d 665 (2002) and Hill v. Cox, 110 Wn. App. 

394,408-09,41 P.3d, 495 rev. denied, 147 Wn.2d 1024 (2002). 

E. The trial court properly awarded attorney fees at trial 
and this Court should award fees on appeal. 

Wang makes a one sentence argument against the award of 

attorney fees to BPS and the Chisholms, limited to ten words -

"including the Chisholms, who were not parties to the contract .... " 

BA 36. There are circumstances under which one not a party to a 

contract may recover attorney fees and they are discussed in the 

Findings of Fact and Conclusions of Law supporting the attorney 

fee award. CP 1213-24. The Court should give no further 

consideration to Wang's argument, since she has neither made an 

argument nor assigned error to any findings of fact regarding 

attorney fees. 
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This Court should award fees to BPS and the Chisholms on 

appeal. Hwang v. McMahill, 103 Wn. App. 945, 954, 15 P.3d 172 

(2000), rev. denied, 144 Wn.2d 1011 (2001) ("A party is entitled to 

attorney fees on appeal if a contract, statute, or recognized ground 

of equity permits recovery of attorney fees at trial and the party is 

the substantially prevailing party.") 

CONCLUSION 

For all of these reasons, the Court should affirm the 

judgment of the trial court and award attorney fees to BPS and the 

Chisholms on appeal. 

RESPECTFULLY SUBMITTED this 'J() day of August, 
2009. 
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WIGGINS & MASTERS, P.L.L.C. 

~ .. 
Charles K. w;99;nf!:tt: 6948 
241 Madison Avenue North 
Bainbridge Is, WA 98110 
(206) 780-5033 



CERTIFICATE OF SERVICE BY MAIL 

I certify that I mailed, or caused to be mailed, a copy of the 

foregoing BRIEF OF RESPONDENT postage prepaid, via U.S. mail 

on the Z() day of August 2009, to the following counsel of record at 

the following addresses: 

Catherine W. Smith 
Edwards Sieh Smith & Goodfriend PS 
1109 First Avenue Suite 500 
Seattle, WA 98101-2988 
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COMMERCIAL & INVESTMENT REAL ~ATE 
PURCHASE & SALE AGREEMENT 

TItIs lies .11_11/1 """.",d IrK ..,1mIIi"'n II> ""'" ellDtney 1Dflll"fll ... I"d .".,..wJ ,."..,.10 
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ellA T.XI Dladalme!: Tald d_I"'.d "'~I ..... d ~ s!l1k ... Nnllat 1111811 ... Indlmllad ~1I =INIII c.pbllaaara. 

Reference Date: June 9, 2008 

Shuchjn Wang f'8uyer") agrees to buy and Business Plans & strategies, Inc. rSeller") agrees to sell, Dn the following 

terms, the commercial real estate and all improvements thereon (coUectively, the ·Property") commonly kn6~ as 6405 

, Byilding: 6405 $W21SIh Sf in the City 'of Mount La~e Terrace, Snohomish county, Vlfashlngton, legally desenbed on 

atta~ed Exhibit A. The Reference Date above is intended to be used to reference this Agreement. and is not the date 

of "Mutual Acceptance.· Mutual Aee,eptance is defined in Section 23 below. 

1. PURCHASE PRICE. The total purchase price is FiG .. , MiNis .. Fe!:!r H!:!Alffflrt 14I1i1&.NiaRd l:)ellaFS ($4,4gg,eee,Be, 

payable as fellows (check Dnly one): Feu (2. ~u.L-' ON T~o it\i""bIL<=-b T"'cJ(...vr'( p\ VE ./""l Ii 
T~,?~~ ... \JV!) t>o'L-t:.A-IZ-s' (JI "1 '2.2..'3 0.;)0 . .-;>zt\ 6-r ~·.oh ~ u.> o All cash at closing with no financing contingency. I / ..,J 

~ All cash at dOSing contingent on new fmancing in aCcordanc~ with the Financing Addendum (sHeth eBA '(1'104. 
Form PS.;.AN). 

o $ __ '_% of the purchase price in cash at closing with the balance riI the purchase price paid 8S 

follows (check Dne or both, as applicable): 0 Buyer's assumption Df the outstanding princIpal balance as of 
the Closing Data of a first lien nole and deed of trust (or mortgage), or real estate contract, In accordance With the 
Financing Addendum (attach eBA Form PS-Fln)i 0 Buyer's delivery at closing of a promissory note fer the 
balance of the purchase price, secured by a deed of trust encumbering the Property, in accordance with the 
Financing Adden'dum (attach CBA Form PS-FIn ). \. 
o Other: __ . , . 

2. EARNEST MONEY. The earnest l!Ione),lln the amount of $20Q,OOO,00 ITwe Hundred Thousand) shall be in the 
form of 0 Cash gJ Persooelc;heck 0 Promissory note (attached CBA Form E;MN) 0 other:_ 
The earnest money shall be held by 0 Selling li~l'1See ~ Closing Agent. 
Buyer,shall deliver the earnest money no later than: 

181 ~ days after Mutuel Acceptance. 
o On the last day Df the FeaslbUity Period defined in Section 5 below. 

o Other:_: 
Seiling licensee may. haweve;, transfer the earnest money to Closing Agent 

If the earnest money 'is to be held by Selling Ucensee and is ever $10,000, it shall be cfeposited to: 0 Seiling 
Wcensee's pooled trust sc;c;ounf (with interest paid to the state Treasurer) 0 A separate Interest bearing tl1.l$t 
account In Selling Ueensee's name. The Interest, jf any, shall be credited at closing to Buyer. If this sale fails to 
close, whoever is entitled to the eamest money is entitled to interest. . . , 
Seiling Ueensee shall dE!posn any check to be held by Sellln~ LI~nsee Wlthln 3 days after receipt or "!Iutual 
Acceptance, whichever ocwrs later. Buye, agree. to pay financing and purchue ~ts incurred by Buyer. Unless 
otherwise provided in this Agreement, the earnest mo.,ey shall be applicable to the purchase price, 

3. EXHIBITS AND ADDENDA. The following Exhibits and Addenda are made a part af thla Agreement: 
~ Exhibit A • Lessl Description o Eamest Money Promissory Note, CBA Form EMN 

INITIAlS: Buyer --e{:..t,. • .:;,:oaJ~ __ ~ale 'Lq/e' /VI b -( S' '-0(; Seller _...!../_.....;." " ___ OIl. ______ _ 

, Buyer ______ D,2Illl __ ---_-..:8e1ler __________ 0118 ______ _ 
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COMMERCIAL;' INVESTNeNT REAL ESTATE 
PURCHASE & SALE AGREEMENT 

(CONTINUED) 

o PromIssory Note. LPB Form No. 28A1CBA Form N1-A o Short·Form Deed ofTrust. LPB Form No. 2.0 o Deed of Trust Rider. CBA Form DTR o Utility Charges Addendum, CBA Form UA o FIRPTA·Certiflc:etion, CBA Form 22E o AssIgnment and Assumption, CBA Form PS-AS 
181 Addendum/Amendmen~ CBA FOI1l1 PSA o Back-Up Addendum, CBA Form BU-A . o Vacant Land Addendum, qBA Form VLA 
~ Financing Addendum, C8A Form PS_Fin o Tenant Estoppel.Certificate, CBA PS~Tec o Other--..--. 

) CDp,rtghlll' •• 2005 
Comm ...... IIDk ..... A .. odaI"," 

... 1 RlOllts "....,,.,eeI 
CBAFIIIIIIP6_, ... 
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4. SELLER'S UNDERLYlNG·FINANCING. Unless Buyer Is assuming Sellefs undertylng financing, Seller shaH be 
responsible for confirming the exisHng underlying financing is not sUbJeeI to any "lock out" or similar covenants 
which would prevent the lander'lJ lien from being released at closing. If Seller Is required to substitute securities 
fot the Property as collateral for the underlying financing (known as ~defeasanc~·). then the parties shaH close the 
transaction in accordance with the three-day closing proC8sa ·required by the servicer of Seller's ·underlying 
financing an" as cie$Cl1bed generally. below. Prior 10 tha and of the Feasibility Period described in Section 5 
below. SeDer shaD engage a defeasance coordinator and shall provide Buyer WlIh an DUtline of the three-day 
closing process required by the documents evidencing ~aller's underlying financing. Notwithstanding anything to 
tha contrary In Section 7 below. the date of closing shall be Day Three. which shall be the date possession of the 
Property is delivered to Buyer and risk of loss passes to Buyer. However. Buyer shall receive a credit at Closing 
for the interest which accrued from Day Two unb1 Closing on the amount funded on Day Two. 

a.. Day One. SeDer shall cause its defeasance coordinator to set up a conference caP involving Seller, SeDer'S 
attorney, Buyer. Buyer'S lender. Buyer's atlom~, and Closing Agent to confirm that all conditions for fUndng the 
purchase of the Property on Day Two other than Seller's perfonnance hav* been satisfied. Buyer shall cause its 
lender and attorney·to participate In this call. Buyer shall be In material breach if its lender does not assure Seller 
that conditions are saUsfied for funding on Day Two. • 
b. Day Two. Buyer and Seller shaH exeaJte and deliver to Closing Agent all documents and funds necessary to 
close the sale of the property including. documents ~es$Bry to release the Property from the lien securing the 
undertying financing, and the balance of the purchase price. This means Buyer must arrange with its lender to 
fund the loan on the day before the lien of the u.nderlying financing Is released and the day before Buyer's 
lender's /len 1, recorded. 
c. Day Th..... After receiVIng con1'lrm"on of delivery to an Intermediary of the securities being used to derease 
the Property, Closing Agent shall disburse tfuat portion 01 the fUnds deposited into escrow WhIch are necessary to 
purchase the sec:urltles. After receiVIng confirmation of the purchase of the securities, ClosJng Agent wJD record 
the deed and reconveyance doeuments In accordance with the clOSing in$tructlon letter from the servicer for 
Seller's underlying financing, and disburse the remaining closing proceeds 11'1 accordance with Closing Agent's 
seH/amant statement. 

S. FI!ASIBIUTY CONTINGENCY. This Agreement shall terminate and Buyer shall receiye a refUnd of the earnest 
money unless BUyer giveB written notlce·to Seller within ~ Jt:qr (3D days if not filled In) of Mutual Acceptance 
stating that Buyer Is satisfied, In Buyer's sole discretion, conc:.emlng all aspects of the Property. including its 
physleal r;ondltlo~: the presence of Dr absence of any hazardous substances; the contracts and leases affecting 
the property; the potentlal financial plilrformance of the Property: the availability at govemment permits and 

INITIALS: Buyer 1.1iV ~ Da .. ,bl'1/fJ6 s.ller.6 Date '-(I)-ob . -auyo', ___ ~ ___ D.aI& ______ ....... $allor ______ ..,..Data ___ _ 
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approvals; and the feasibility of the Property for Buyer's ,intended purpose, If such notice Is IImely given, the 
feasibilitY contingency stated in thlsSeoI;ion 5 shall be deemed to be satisfied. As used in thIs Agreement, the 
term "FeasibilitY Period" shall mean the period beginning upon Mutual Acceptanee Bnd ending upon the 
satisfaction or waiver of the feasibility contIngency, > 

Il. Sooks, Records, Leases, Agnemenis. Seller shall make available for inspection by Buyer and its agents 
within 5 days (2 days if not filled in) after Mutual Acceptance all documents in Seller's possession or control 
relatinito the ownership. op~ration, renovation or development of the Property, excluding appraisals or other 
statements of value, and including: statements for real estate taxe$, assessments, and utilities; property 
management agre9m9nts~ service contrad$, and agreements with professionals or consultants; leases of 
personal property or fixtures; leases or other agreements relating to occupancy of all or s portion of the Property 
and a suite-by-suite schedule of tenants, rents, prepaid rents. deposits and fees; plans, specificatIons. permits, 
applications, drawings, surveys, studies and malntenE!nca records; and accounting records and audit reports. 
Buyer shall determine within the feasibility perIod stated in the preceding introductory paragraph whether it Wishes 
and is able to assume, as of closing, some or all of the foregoing leases, contracts, and agreements which have 
terms extending beyond closing. Buyer shall be solely responsible for obtaining any required consents to such 
assumption and the payment of any assumption fees. Seller shall cooperate with Buyer's efforts to receive any 
such consents but shall not be requIred to incur any out..of..pocket expens,*, or liability in doing so, SeUer shall 
transfer the leases, contracts and agreements as provided In Section 17 of this Agreement. Seller shall remain 
responsible for sny leases, contracts or agreements whl~ Buyer does not 8ssume includIng any tennination fees 
or penalties. 
b. Access. Seller shall permit Buyer and its agents, at Buyer's sole expense and risk to enter the Property al 
reasonable times subject to the rights of and after legal nOtIce to tenants, to conduct inspections conceming the 
Property and improvements, including without limitation, the structural condition gf Improvements, hazardous 
materials, pest infestation, soRs conditions, sensitive areas, wetlands, or other matters affecting the feasibility of 

~ -o 

the Property for Bu~r's intended use. Buyer snail schedule any ent~ onto the Property with Seller in advance 
and shall comply with Seller's reasonable reql.liremE!nts Including those relating to security, confidentiality. and 
dIsruption of Seller's tenants, Bu>,er shall not perform any Invasive testing induellng envIronmental inspections 
beyond a phase I assessment or contac;t the tenants Without obtaining the Seller's prior written consel'Jt, which 
shall not be unreasonably withheld. Buyer shall restore the Property and Improvements to Ute same condition J 
they were in prior to inspedlon. Buyer shall be solely rt~$ponsible for all tests of its inspections and feasibility' , 
analysis and has no sl,lthority to bind the Property for purposes of statutory liens. Buyer agrees to indemnity ~ncl 
defend Seller from all liens, costs, claims, and expenses, Including aHomeys' and experts' fees, arising from or \f) 
relating to entry onto or inspection of the Property by Buyer and Its agants. This agreement to indemnify and • _. J 
defend Seller shall survive c:105Ing. Buyer may continue to enter the Property In accordance wIth the foregoing '-" 
terms and conditions after removal or satisfaction of the feasi,bility contingeney only for the purpose 011e891ng Dr 
to satisfy conditions of financing. j 

i. nTLE INSURANCE. . I, J 

a. Title Report. Saller authorizes Buyer, its Lender, Uatlng A91l1nt. Selling Ucensee Bnd Closing Agent, at ') 
Seller's expense, to, apply for and deliver to Buyer a 0 standard t8l extended (standard. If n~ completed) , 
coverage owner's policy of title (naw-stlce. If an extended coverage pwner's policy Is specified, Buyer shall pay the ~ 
Increased costs assoc:;iated with that pollc.y including the excess premium over that charged for a standard ' 
coverage policy, and the cost of any survey required by the title insurer, The title report shan be Issued by 
Chlcaao TItle (Seller's choIce, If nat completed). , -I... 
b. Pennlttad Exceptlon*. Buyer sliall, notifY Seller of any objec:tiol'lable matters in the title report or any \1'\, 
supplemental ~poi't Within the earlier of: (q) ~w .. ty (i~ days afte~ mutual acceptance of thIs Agreement; or (2) 
the e~p/ratlon of the Feasibility Period. This Agreement shall terT'l'1Inate and Buyer shall receive a refund of the ~ 
earnest money, less any costs advanced or committed for Buyer, unless withIn five (5) days of Buyer's nCitice of s- '\ 

INITIALS: Buyer "7. W • Oats 'lq/f16. seller ~ Dale 6-( $-0" .~ ..... cr~ 
Buyar O>Itll ~".r Dale ~, 6' 
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such objections (1) Seller agrees to remove all obJedionabla provisions or (2) Buyer notifies Seller that Buyer 
waives any objections whIch S.,ller does not agree to remove. If any new title matters QrB disclosed in a 
supplemental title report, then the preceding termination, objection and waiver provisions shall apply to the new 
title matters except that Buyer's notIce of objections must be dellverad Within five (5) days of delivery of the 
supplemental report and Seller's respoi'lSe or Buyer's waiver must be delivered within two (2) days of Buyer's 
notice of objections. The closing date shall be .ooended to the extent necessary to permit time for these natices. 
Buyer ahaD not be required to object to any mortgage or deed· of trUst liens, or the statutory lien for real property 
taxes, and the same shall I\Ot be deemed to be Permitted exceptions; provided that the lien securtng B1IY 
financIng whlc:h BLlYer has agreed to assume shall be a. PermItted Exception, Except for the foregaing, those 
provisions not objected to or for which Buyer waived its objdens shall be refe~ to coDettively as the 
'Permitted Exgapllons.· Sener st1a1l cooperate with Buyer .and the title company fa clear obJeetron@le title 
manars but shall not be required to Incur any out-cf-pocket expenses or liability· other than payment of monetary 
enctJmbrahCes not assumed by Buyer and proration of real property taxes, and Seller shall provide an owner's 
affidavit ccntaining the Information and reasonable covenants r&quested by the tlUe comPec'lY. The title policy shall 
..,_ no axcept;_ other than the G ...... I ExclusIons and ___ ..... 10 such bin .. policy and me j ie; 
Permitted Exceptions.' PA",LJ'\ AblfMS - Cft,CAbO TI""t.E b~tL€ "v~ ~'1~-4 f1 '/ '1 

7. CJ,.OSING OF SALE. This sale shall be clDsed on nr b@!! ('JQJ1Hrw 98,'1 "IMU!!'I'!!lI!!!Il!IfJht'Eea!l!'_PllV, 
fa .. IRaRgRA C;AIA'I,",I •. _ ("c:losln,,") by Chicaao T!t!8 ('Closing Agent") (Seller shall·select the Closing 
Alilen~ if not compl~'. Buyer and Sener shaU deposit with Closing Agent by Noon on the scheduled closing 
date all instruments and monJes required to complete the pun::hase In accordance with this Agreement. "Closing" 
shall be deemed to have occurred when the deed 1$ recorded and the sale proceeds are avaDable to Seller. Time 
is of the essence In the performance of this Agreement Sale proceeds shall be considered available to Sener 
notWithstanding they may not be disbursed to Seller until tho 1I1"$t business day following closing. Notwithstanding 
the foregoing, If Seller's underlying financIng reql.lires that It be detaased and may not be p~ic:t off, then closing 
shall be conducted in aCCordance It'r'ith the three-day closing process described In Section 4 above. This 
Agreement is intended to ool1$titute escrow Insb1Jctions to Closing Agent Buyer and Sellet will proVIde any 
supplementallnstrud/ons requested by Closing Agent provided th!" same ate consistent with this Agreement. 

8. CLOSING COSTS AND PRORATIONS. Seller shan del/ver an updated rent roll to Clomng Agant not later than 
two (2) days before the scheduled closing date In the form required by Section 5(a) and any other Information 
reasonably requested· by Closing Agent to allow ClOSing Agent to prepare a "Settlement statement for closing. 
Sel/er certiftes that the information contaIned In the rent roll Is coned as of the data submitted. SeUer shall pay 
the premium for the owner's standard coverage title policy. Buyer shall pay the excess premium attributable to 
any extended coverage or endorsements requested by Buyer,' and -the cost of any survey reqUired In connection 
with the same. SeRer and B~er shall each pay Doe-half of the escrow fees, Real estate eXCise boots shall be 
paid by the party who ~ars prllTlllry resppnslbUlty for payment under the applicable statute. or code, which is 

. typicany ~eBer. Real and personal property taxes and assessments payable in the year of closing; collected rents 
on any e)ClstlnlJ tenancies; Interest; utilities: and other operating expenses ShaH be pro-rated as Df cJaslng. If 
tenants paY- any of the foregoing expenses directly, then Closing Agent shall only pro rate those expenses paid by 
Seller. BuYer shall pay to Seller at closing an additional sum equal to ~ utPJty deposits or mortgage reserves for 
assumed financing for which Buyer receIVes the benefit after closing. Buyer shaD pay a/l costs of financing 
induding the pramlum for the lender's title policy. 11 the Property waa taxed under 8 deferred clsss/tlcatlon prior to 
closing, then SeDer shall pay all taxes, interest, penalties, deterred. taxes or similar items whiCh res.ull from 
removal of the Property from the deferred classification. At closing, al/ refl.Jndable deposits on tenancies shaD be 
cred'ded to Buyer Dr deUvered to BUyer for deposit In a ·trust account If required by aWe or locellaYi. Buyer shall 
pay aU sales or use tax applicable to the transfer of personal pn;.perty Included In the sale, . . 
a. Unpaid Utility Cbarges. Buyer and Seller 0 WAIVE ~ DO NOT WAIVE the right to have the Closing 
A98nt disburse closing funds necessary to setlsfy unpaid utility charges affecting the P~perty pursuant to RCW 

IJIIITIALS: Suyer _",.;.,._W_..;..' ___ D.III __ 6.;.../ ... " .... 6~o .... ' ...... ___ .$eJJer __ /l..-"t ____ D.1I 

BIJY8I: _______ O'-te ___ ....-___ ·.~, __ -----Dala ___ _ 
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80,BO. If "do not waive" Is checked, then attach CBA Form UA ('I Utility Charges" Addendum). If neither box is 
ehecked, then the Pdo not waive- option applies. 

9. POST-CLOSING ADJUSTMENTS, COLLECTIONS, AND PAYMENTS. After closing, Buyer and Seller shall 
reconcile the actual amount of revenues or liabilities upon receipt or payment thereof to the extent those items 
were prorated or credited at closing based upon estimates. Any bills or inVOices received by $uyer after closing 
which relate to services rendered or goods delivered to the Seller or the Property prior to closing shall be paid by 
Seller upon presentation of such bill or Invoice. At Buyer's option, Buyer may pay such bill or inVoice and be 
reimbursed the amount plaid plus interest at the rate of 12% per annum beginning fifteen (15) days from the date 
of Buyer's written demand to Seller for rei~bursement until such reimbursement is made. NollNlthstanc:fing the 
foregoing, if tenants pay eertain expenses based on estimates subject to a post·closlng recooclllation to the ac:tual 
amount of those expenses, then Buyer shall be entitled to any surplus and shall be liable for any credit resulting 
from the reconciliation, Rents collected from each tenant after closing shall be applied first to renlals due most 
recently from such tenant fOr the period after closing; and the balance shall be applied for the benefit of Seller for 
delinquent rentals owed for a period prior to closing. The amounts applied for the benefit af Seller shall be tumed 
over by Buyer to Seller promptly after receipt. Seller shall be entitled to pursue any lawftil methods of collection of 
delinquent r:ents but shall have no right to evid tenants after closing. . 

10. OPERATIONS PRIOR TO CLOSING. Prior to closi"9. SeBer shall continue to operate the Property In the 
ordinary course of its bus.iness and maintain the Property In the same or better condition than as existing on the 
date of Mutual Acceptan.ce, but shall not be required to repelr material damage from casualty eXl:1!pt as otherwise 
provided in t/:lis Agreement. After the FeaslbUlfy ~Period, Seller shall not enter into or modifY existing rental 
agreements or leases (except that Seller may enter into, modl1Y. extend, renew or tenninate residential rental 
agreements or residential leases in the ordlnalY course of its business), service contracts, or other agreements 
affedlng the Property which have terms extending beyond closing without first obtaining Buyer's consent, which 
shall not be unreasonably withheld. 

11. POSSESSION. Buyer shall be entitled to posse,ssion I:8l on closing 0 ~_ (on clOSing. If not completed). 
Buyer shall accept possession SUbject to al/ tenancies disclosed to Buyer during the Feasibility Peried.Prior to 
closing, Seller shan remove all personal property not inclUded In the sale and not owned by" existing tenants, and 
deliver the Property in "broom dean" condition. 

12. SELLER'S REPRESENTATIONS. EJt:cept as disclosed to or known.by Buyer prior to the satisfaction or waiver !;If 
the feasibility contingency slated In Sedien 5 above, including In the /:looks, records and documents made 
available to Buyer, or in the title report or any. sl.lpplamental report or documents referenced therein, Seller 
represents to Buyer that, to the best of Seller's actual knowledge, each of the following selec:ted paragraphs Is 
true as of the date hereof (select these whh:h apply): 
181 a. Seller Is authori;zed to enter into the Agreement, to sell the Property, and to perform its obligations under 

the Agreement; 
181 b. The books, records, leasBs, agreements and otl1er Items delivered to Buyer pun;uant to this Agreement 

comprise all material documents in Seller's pO&5~sion or control regarding the operatIon and condition of 
the Property; 

IZI c. Seller has not received any written notices that the Property or the business conducted thereon violate any 
applicable laws, regulatIons, cqdes and ordinances; 

181 d. Seller has all certificates of occupancy, permits, and other governmental consents necessary to own and 
operate the PrDperty ~r its current use; 

181 e. There is ne pending or threatened litigation Which would adversely affect the Property OT Buyer's 
ownership thereof after dosingj 

INITIALS: Buyer _ .... ~"-',_IAJ_..:.. ___ Dale_~_b..;..~..:q;..!,/ .... O..;.b~_seller~_~~ ____ D&IR 

Buyer~. _____ Ds!e _______ Sefla' ______ "---Cata ____ _ 
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181 f. There i& no pending or threatened condemnation Dr similar proc:eedings affecting the Property, and the 
Property is nol within the boundaries of any plamed or authorized IOIaI improvement district; 

181· g. Seller has paid (except to the extent prorated at closing) alllooal, st.Bb! and federal taxes (other than real 
and personal property taxes and assessments descrfbed in Section a above) atbibutable to the period prior 
to olo!Jing which, if not paid, could constltlAe a lien on Property (inclUding any persDnal property), or for 
wI:1ich Buyer may be held Uable after closing; 

~ h. Seller Is not. eware of any concealed material defects in the Properly except as dIsclosed to Buyer in 
writing durIng the Feasibility Period; 

181 i. There are no HBZBrdous Substances (as defined belOW) CUlT(llltly located In, on, or under the Property In a 
menner or quantity that presently violates Bny Environmental L8w (as del1ned below): there are no 
underground storage.tanks located on the Property; and thera is no pending or threatened investigation or 
remedial· actIon by any govemmental agency regarding the release of Hazardous Substances or the 
violation of Environmental law at the Property. As used herein, the term "Ha%8rdous Substances· &halJ 
mean any substance or· material naw or hereafter defined or regulated as a hazardous substance, 
hazardous waste, toxic substance, pollUtant, or Q;lnteminBnt. uncIer any federal, stats, or local law, 
regulation, or ordinance governing Bny substance that could causa actual or suspected harm to humen 
health or the environme!1t ("Environmental Lawj. The term "Hazardous St.rbstances" specifically includes, 
but Is not limited to, petroleum, petroleum by-produets; and asbestos. . 

If prior to closing Seller or Buyer discovers any Information which woUld cause any of the representations Initialed 
above to be false jf the same were deemed made as of the date of such dlscav&ry, then the party d/s~erlng the 
same shl\lI promptly notify the other party In writing. If the newly-discovered Il'Ifotmation will result in costs or 
liability to Buyer In excess of five percent (5%) of the purchase price, or will materially adversely affed Buyer's 
intended use of the Property. then Buyer shall have the right to terminate the Agreement and receive a refund of 
its earnest money provIded Btlyer elec3 to do so within five (5) days of dlscove{1ng Dr receiving written notice of 
the new information. Nothing in this paragraph shall prevent Buyer.from pursuing its remedies against Seller If 
Seller had actual knowledge of the newly-dIscovered Information such that a representation provided for above 
was false. 

13. AS.IS. Except for Ihose representations and warranties specifically Included in this Agreement: (I) SaUer makes 
no representations or warranties regarding the Propert)l; .(6) Seller hereby disclaims, and Buyer hereby waives, 
any and all representations or warranties of any kind, express Dr Implied, col1C8mlng the Property or any portion 
thereof, as to its condItion, value, compliance wlth.laws, status of permits Dr approvals, existence or absence of 
hazardous material on site, occupancy rate or any other matter of similar Dr dissimilar nature relating in any way 
to the Property. including the warrantIes of fitness of a perticular purpose, tenantability, habitability and use; (ill) 
Buyer otherwise takes the Property HAS IS;- and (iv) Buyer represents and warrants to Seller that Buyer has 
sufficient experience and expert/se such that it Is reasonable for Buyer to rely oli its own pra-C/oslng inspections 
and Investigations. • . 

1" PJaRSONAL PROPERTY. 
a. ThIs saJe Inc/l.lde, all rlgM, title and interest of Seller to the following tangible personal property: 181 Norie o That portion of the pen;onaJ property located on and UliIl)d in cDnnection with the Property, whIch Seller will 
ilemlze In an Addendum te ba attached 10 this Agreement wIthin ten (10) days of Mutual Acceptance (None. If not 
completed). The value assigned to the personal property shaD be $ __ (if not completed, the County~assessed 
value if available, and If not avaHable, the fair market value determined by an appraiser selected by the Listing 
Agent and SelJl.ng Ucensee). Seller warrants title to, but not the condition of. the peraonal p/'tlperty and shaD 
convey it by bul of sale. 
b. In addition to the leases, contracts al'ld agreements assumed by Buyer pursuant to Sedlon Sa above, this 
sale Includes all right, title and interest Df Seller 10 the following intangible property now or hereafter existing WIth 

INITIALS: Buyer ~,~V. Dale b /qlDh Seller ~ Dlle 0' - ($-0' 
BUY81: _______ Dlltll _______ SaOar _______ Dala ____ _ 
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respect to the Property rnQlu~ing without IimHation: all rfghts-d-wsy. rights of ingress or egress or other interests . 
in on, or to, any land, highway, street, road, or avenue. open Dr proposed, in, on, or across, In front of. sbutting or 
adJDinlng the PropertY; all rights to utilities .servlng the Property; all drawings. plans, specifications and' other 
atchltl!etural or engineering work product; all gov.emmental permits. ~rtificates, licenses, authorizations and 
approvals; an' rights. claims. causes of attion, and warranties under contraCts With contractors, engil')eers, 
architects. consultants 0( other parties associated with the Property; all utility. security end other deposits and 
reserve accounts made as seC1Jrity for the fulfillment at any of Seller's obHgations: ~ny name of or telepl10ne 
numbers for the Property end related trademark., servfce marks Dr trade dresSi and guaranties, warranties or 
other assuran~s of performance received. 

15. CONDEMNATION AND CASUAL TV. ~eller bears all risk of loss until dOsing, and thereafter Buyer shaD bear the 
risk of loss. Buyer may tenninate this Agreement and obtain a re~nd of the earnest money If Improvements on 
the PropertY are destroyed or materially damag",d by casualty before closing, or If condemnatien proceedings are 
commenced against all Dr a portion ef the Property before closing. Camage will be considered material if the cost 
of repair exceeds five percent (5%) of the F~ase price stated in thl& Agreement A1tematlvely. Buyer may elect 
to proceed with closing In which case at clesing Seller shall assign to Buyer aD claims and right to proceeds under 
any property Insurance policy and shall credit to Buyer at closing the amount of Bny dedUdJ'ble provided fot in the 
policy. 

18. FIRPTA - TAx WlTHHOIJ)ING AT CLOSING. Closing Agent Is instructed to prepare a certification (CBA or 
NWMLS form 22E, or equivalent) that SeDer Is not a "foreign person" within the meaning of the Foreign 
Investment in Real Property Tax Act. Seller agrees to sign thIs certification. If Seller il a fare/gn person, and this 
transadlan Is nat otherwise exempt ftorn FIRPTA, Closing Agent Is In.sttucted to withheld and pay the required 
amount to the Internal Revenue Service: 

17. ~ONVEYANCE. Title ahall be conveyed by a St .. tutcry Warranty D6ed SlJbject ani), to the Permitted Exceptions. 
If this Agreemant is for conveyance of Seller's vendee'!!l interest In a Real Estate Contract. the Statutory Warranty 
Deed shall include a corrtract vendee's assignment sufficient to convey after acquired title. At closing. Seller and 

. Buyer shell execute and deliver to Closing Agel"lt CBA Form No. PSoAS AssIgnment and Assumption Agreement 
transferring all leases, contracts and agreements a~umed by Buyer pursuant to Section Sa and all Intangible 
property transferred pursuant tQ Section 14b. . 

1B. NOnCES AND COMPUTAT10N OF nlYle. Unless otherwise specified, any notice required or permitted In, or 
related to, this Agreement (Including revocations of offers and CQUl1teroffers) must be In writing. Not/ces to Seller 
must be slgn~d by at least one Buyer and must be delivered to Seller and Ust/ng Agent With a courtesy copy tD 
SIlI/fer's Il/ltomey If one Is Identified In this Agreement. A notice .to SeRer shall be deemed delivered only when 
received by Seller, Wsling Agen~ or the licensed ofllce of LIsting Agent Notlctts to Buyer must be signed by at 
least one Seller and must be delIVered to Buyer With a copy to Selling Wc2nsee with a cDurtesy copy to Buyer's 
attorney If one Is Identitled in this ~greem8':ll A notice to Buyer sh;S" be deemed deliver!ld onlY When receIVed by 
Buyer Bnd Seiling Licensee, or !he Htensed office of SelUng Wcensee, Seiling LIcensee and Usting Agent have 
ng responsibility to advise of receipt of a not/ce beyond either phoni~ the represented party or causing a copy of 
the notice tD be delivered to the party's address provided In this AsireemenL Buyer and Sener must keep SeUlng 
licensee and listing Agent advised of their Whereabouts to.recelve prompt I'1Otlfication of receipt of a nat/ceo If 
any party is not represented by 8 Jicert$ee. then notices must be delivered to and shaD be effective when received 

. by that party. 
Unless otherwise specified in this Agreement, any period of time in this Agreement sha" mean Pacific Time and 
shall begin the day after the evel"lt starting the period and shall expire at 5:00 p.m. of the last calendar day of the 
specified period of time, unless the last day is a Saturday, Sunday or legal holiday as defined In RCW 1, 1a.050. In 
Which case the specified period of time ahall expire on the next day that Is /lot a Saturday. S~nday or legal· 
hDllday, Any specified period of fiVe (5) days Dr less Shall not Include saturdays, Sundsys or legal holidays. 

INJTIAlS: Buyer _..;.<..l.I_"V.........:. ___ Dd __ ·_'.r..t},;&.q..:.t.:. • .:rct~_sellet __ ·~_......::...-__ D.t' 

BU)teI: Dera Selle, Dale ____ _ 
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Notwithstanding the foregoing. references to specific dates or times or number of hcur$ shall mesn those detes, . 
times or number of hours. 

19: AGENCY DISCLOSURE. At the signing of this Agreement, 

Selling Licensee Doug P!ager of Leibsohn & Co, 

(Insert names of Licensee and the Company name as licensed) 

represented Buyer 
(Insert Seller. Buyer. both Seller and Buyer or neither Seller nor Bwer) 

and the Listing Agent Jason Rosauer of GVAlKIdder Mathews 
(Inse" names of Licensee and the Company name as II!?@S§Q) 

represented Seller, 
(Insert Seller. Buyer, both Seiler and BUYer or neither Seller nor Buyer) 

If Selling Licensee and L.isting Agent are different salespersons amllat~ with the same Broker, then Seller and 
Buyer cQ.,f1rm ttle!r ~Q"sent to Brok;er acting as a dual agent. If Selling Licensee and listing Agent are the same 
person representing both parties. then Seller and Buyer confirm their consent to that person and hlWher Broker 
acting as dual agents, If. Selling licensee, LIsting Agent, or thefr Bro~er ere dual agents, then Seller and Buyer 
consent to Seiling Licensee, LIsting Agent and their Broker being compensated baaed on a percentage of the 
purchase price or as otherwise disclosed on an attached addendurn. Buyer and SeUer confirm prior receipt of the 
pamphl~ entitled "The Law of Real Estate Agency, H 

20. ASSIGNMENT. Buyer 181 may 0 may nol (may not, if not completerJ) aSsign this Agreement, or Buyer's 
rights hereunder, without Seller's prior written consent. unless provided otherwise herein. If the "may not" option 
is selected and the words "and/or assigns" or similar words are used to Identify the Buyer, then this Agreement 
may be assighed with notice to Seller but without Saller's consent only to an entity which is controlled by or under 
common control with the Buyer Identlfled in this Agreement Any other assignment requires Seller's consent. The 
party Identified ss the l"ilIa, Buyer shall remain responsible for those obligations of Buyer stated In this Agreement 
r'lotwitMlanding any assignment and, if this Agreernent provides fet Seller to finance a portion of the purchase 
price, then the party identified as the initial Buyer shall guarantee payment oflhe Sener flnanclng, 

21. DEFAULT AND ATTORNEY'S FEE, 
a. Buy,er's dataulL In the event Buyer falls, without legal excuse, to complete the purchase of the Property, 
then (check one): 
~ Sener may terminate this Agreement and keep the eamest money as IiqLlidated damages as the sole ahd 
exclusive remedy available to Seller for such failure; or 
o Seller may, at Its. opticn, (a) terminate this Agreement and keep as liqUidated damages the earnest money as 
the sole and S)tclLls/ve remedY available to Seller for sl.Ich fallura, (b) bring suit against Buyer for SeUer's actual 
damages, (0) bring suit to speolfiesHy enforce tnls Agreement and recover any Incld.",tal damages, or (d) pursue 
any other rights or remedies available at law or equity. 

INITIALS; Buyer - ........... ~-.;.., _vJ_...;..' __ Dltl ___ '4Jq..;:;j.~~..lI!?~6L-_S8"8, __ ~_-,.:...-___ Datl 

Buyer D,lIe ________ ,SSlle' _______ DIiI{e ____ _ 
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b. Seller's default. In the event Seller fails, without legal excuse, to complete the ssle of the Property, then 
(check one): 
181 As Buyer's sole remedy, Buyer may either (a) terminate this Agreement and recov~r all earnest mcne9 or 
fees made by Buyer whether or not the same are Identified as refundable Dr applicable tD the purchase price; or 
(b) bring suit to specifically enforce this Ae~ment ~nd recover incidental damages provided Buyer must file suit 
within sixty (SO) days of the schedUled date of closing or any earlier date Seller has informed Buyer In writing that 
Seller will not proceed with closing; or " 
o Buyer may, at its option, (a) bring suit against Seller for Buyer's" actual damages, "(b) bring suIt ttl specifically 
enforce this Agreement and recover any incidental damages, or (c) pursue"any other rights or remedies available 
at law or equity. 
Neither Buyer nor Seller may recover consequential damages such as lost profits. If Buyer or Seller institutes suit 
against the other concerning this Agreement, the prevailing party is entitled to reasonable attomeys' fees and 
expenses, In the event of trial, the amount of the attorney's fee shall be fixed by the court. The venue of any suit 
shall be the county In which the Property is located. and this Agreement shall be governed by the laws of the state 
~here the Property is located. " 

22. MISCELLANEOUS PROVISIONS. 
a. Complete Agreement The Agreement and any addenda and exhibits to it state the entire understanding at 
Buyer and SeDer regarding the sale of the Property. There are no verbal or other written agreements whIch modIfy 
Dr affect the Agreement. 
b. Counterpart Signatures. The Agreement may be signed in counterpart, eal;lh signed counterpart shall be 
deemed an Original, and all counterparts logeth.r shall constitute one and the same agreement. 
c. ElectronIc Delivery, Electronic de/illery of documents (e.g., transmission by facsimile or email) Including 
signed offers or counteroffers al'lcf notices shall be legally sufficient to bind the party the ,ame as delivery of an 
original. At the request of either party, Dr the Closing Agent, the parties will replace electronically delivered offers 
or counteroffers with original documents. 

d. S~tlon 1031 Ub-Klnd l$,;chang8. If eitber Buyer or Seller Intands for this transaction to ba a part of a 
Section 1031 like-kind exchange, th~n the other party agrees to cDopera.te in the completion of the like-kind 
exchange so long as the cocperatit1g party incurs no additionaillabilily in doing so, and SD long as Bny expenses 
(including attomeys fees and costs) incurred by the cooperating party that are related only to the exchange are 
paid or reimbursed to the COOperating party at or prior to closing. Notwithstanding Section 20 above, any party 
cOmpleting a Section 1031 like-kind e;a:change may assign this Agreement to its qualified Intermediary or any 
entity set up for the purposes of completing a reverse exchange, 

23. ACCEPTANCE; COUNTEROFFERS. Seller has until midnight of _, _ (If not filled in, the third business 
day following the last Buyer signature date below) to accept thIs offer, unless soonar withdrawn. If this offer Is not 
timely accepted, it shall lapse and the earnest money shall be refunded to Buyer. If either party makes a future 
counte/'Dffer, the other party shall have until 5:00 p.m. on the __ business day Qf not filled in, the second 
business day) following Its receipt to accept t"e counterofft;!r, unless socner withdrawn. If the counteroffer is not 
timelY accepted or countered, this Agreement shall lapse and the earnest money shall be refunded to the Buyer. 
Nci aec:eptance. offer or countero/'fer from the Buyer is etfedive until a signed cOpy Is received by the Seller, the 
Listing Agent or the licensed office at the Usting Agent No accepfance, offer or counteroffer from the Seller. Is 
effective until a signed copy Is received by the Buye" the Seiling Ucensee or the licensed office of the Selling 
Ucensee. "Mutual Acceptance" shall occur when the last QDurrteroffer is signed by the offeree, and the fully­
signed ccuntercffer has ~een received by "the offeror. his or her licensee, or the licensed office of the licensee", If 
sny party is nct represented by a licensee, then notices must be delivered to and shall be effective when rec::eived 
by that party. " 

INITIALS; Buyer _, ___ ,_L_V_, ___ Oat" __ ' .... :A'--'...;;.I_~ .... 6""-___ SeUer __ ~ _____ D.te 

Buyer .0111. SeDer Dale ____ _ 
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24. INFORMATION TRANSFER. In the event this Agreement is terminated, Buyer agrees to deliller to Seller within 
ten (10) days of Seller's written request copies of all materials received from seller and any non-privileged plans .. 
studies, reports, inspections, appraisals, surveys, drawings, permits, application or ather development werle ~ 
product relating to the Property in Buyer's possession or control as of the date this Agreement is terminated. -tJ 

2&. CO .... FIDENnALlTY. Until and unless closing has been consummated, Buyer and Seller shall fellow reasonable \J\ 
measu~S to prevent uhnecessary dlsc/osLlre of information obtained in connection with the negotiation and ~ 
performance of this Agreement. Neither party shall use or knowingly permit the use of any such Information in 
any manner detrimental to the other party.. ~ 

26. SELJ..ER'S ACCePTANCE AND BROKERAGE AGREEMENT. Seller agrees to sell the Property on the terms ~ 
and conditions herein, and further agrees to pay a commission in a total amount computed In accordance with the 
listing or commission agreement. If there is no wrItten Osting or commission agreement, Seller agrees to pay a " 
commIssion of ~% ~ tOe sales price or $_. The commission shall be apportioned between Listing Agent and f'" 
Seiling licensee as specified In the listing or any co-brokerage agreement If there is no IIsUng Dr written co­
brokerage agreement, then Listing Agent shall pay tQ $f)RJl')g Licensee a commission of ~% of the sales price or 
$ __ . Seller assigns to Ustlrig Agent and Selling Li~nsee a portion of the sales proceeds equal to the 
commission. if the earnest money is retained as liquidated damages, any costs advanced or committed by listing 

110 t-l. Se(br Agent Qr Selling Ucensee for· Buyer ·or Seller shall be reimbursed or paid therl!!ftom, and the balance shall ~e paid 
. 'eRQ i;!B/Ho Seller and .. "e half to Listing Agent and Selling Licensee according to the listing agreement and any 

2.0~ ~!'OJ:e.rco-brokerage agreement. In any action by ListIng Agent or Seiling Ucensee to enforce this SectIon. the prevaHing r % ~ "'. party i. e""lIed to re.sonable attorneys' Is .. and _os. l'IelIh .. u_ Agent "'" SeJrmg Wee ... " .'" 
.-\'; receiving compensation from more than one party to thIs transaction unless disclosed on an attached addendum, 

, ... ",4 in which case Buyer and Seller cOnsent to such compensation. The Property described in attached Exhibit A. Is 
commercial real estate. NotwIthstandIng Section 25 above, the pages containing this SectIon, the parties' 
signatures and an attachment describing the Property may be recorded. 

27. USnNG AGENT AND SELLING LICENSEE DISCLOSURE. EXCEPT AS OTHERWISE DISCLOSED IN 
WRITING TO BUYER OR SELLER, THE SELLING LICENSEE, LISTING ~GeNT, AND BROKERS HAVE ·NOT 1; 
MADE ANY REPRESENTATIONS OR WARRANTIES OR CONDUCTED ANY INDEPENDENT INVESTIGATION ~ 
CONCERNING THE LEGAL EFFECT OF THIS AGREEMENT, BUYER'S OR SELLER'S FINANCIAL 
STRENGTH, BOOKS, RECORDS, REPORTS, STUDIES, OR OPERATING STATEMENTS. OR OlliER 
MATIERS RELATING TO lliE PROPERTY, INCLUDING WI1HOUT LIMITATION, TIiE PROPERTY'S lONING, ~ 
BOUNDARIES, AREA, COMPLIANCE WITH APPLICABLE LAWS (INCLUDING LAWS REGARDING N 
ACCESSI8JLI1Y FOR DISABLED PERSONS), OR HAZARDOUS OR TOXIC MATERIALS INCLUDING MOLD ..3 
OR OTHER AlU~RGENS. SELLER AND BUYER ARE EACH ADVISED TO ENGAGE QUALIFIED EXPERTS ~ 
TO ASSIST WITH THESE DUE DILIGENCE AND FEASIBILITY MAnERS, AND ARE FURTHER ADVISED TO 
SEEK INDEPENDENT LEGAL AND TAX ADVICE RELATED TO THIS AGREEMENT. . r--, 

/\\ 
.;roo 

\ C7 V\ 

" ct· ,.. 

INITIALS: Buyer _..L'S.,L' _W--:.' ___ Dete __ 6+/,..JqL.L~~(J:...I;t~_.sellet __ .A.,..;"'_· ___ Date b -{ S -0" ~ ~ S 
a ~.f"(\, 

Dais ~ ~ ,...,.. 
• ~ I ~ 
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Lelbsohn & Compal11 
40 Lake Bellevue Driv8, Suite 270 
Bellevue. WA 98005 
Phone: (425) 455-1777 
Fax: (425) 455-2198 

) CqpyrtghllD911. 2005 ,... .... ,/ 
CClrnmerc(al ,rollers "Sloclatbn tJK 

An Rl9ntl Reserved 

CBA Form P9-1A 
Purcl\alOe & S.1e 8103 

Page 11 or 13 

COMMERCIAL & INVESTMENT REAL ESTATE 
PURCHASe & SALE AGREEMENT 

(CO~TINUED) 

28. rOSNTJFrCATION OF THE PAR.TtES. The folloWIng 1$ the contact Information for the parties involved In this 
Agreement: 

Buyer: Shuchin Wa'i!:J 

Contact: 8m: WelI!Q • $h tJ\chf Fl v1n'1-
Addreaa: 7203 79" Ave SE a ~ 
Meffier Island. WA 98040 
Business Phone: __ 

Mobile Phone: 425-7E16-8439 
~u: 206-766-8439 

Email: suewanq-8ai@eomcast.net 
seiling Licensee 

Nama: Doug Plager 
Address: 40 Lake Bellewe. Suite 270 
Bellevue. WA 98005 

Business Phone: 425...s86-4848 

Mobile Phone: 425-241-6212 
. Email: dplager@leibsohn.com 
Fax:42~55-219B 

MLS OffIce No.:_ 

Name:_ 
Address: __ 

Business Phone: 

Fax: 
Mobllo Phone: _ 
Email: 

Seller: (t~ se cws~::::.- ~-< ~""G. 
CQ~QI;t: \.( '2... S ._l{ 4 z.. - ? S 2. ":J. 
Address: 
Bu.rnn!l Phone: 
Mobil_ Phone: 
Fax:_ 
Email: C;vS',,--SS@> ~S~ CHI S't1"t..~, C.->f\..-1 

Narne: Jason Rosauer 
Address: 601 Union StSuite 4720 
Seattle, WA 98101 

Business Phone: 208-295·9608 

Mobil- Phone: ::----
email: jrosauar@svakm.com 
Fax:_ 
MLS omCB No.: 

Setrm:.:s Attorney 

Name: 
Addl'8Ss: 
Business Phone: 
Fax: 
Mob/Je Phon.: 

Email: ----'" 
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*Leibsohn &. Company 
Laibsohll & Company 
40 Lake Bellevue Drive. Suite 270 
Bellevue. WA 98005 

) Cppyrlghl 1 SlVI • 200S 
COl!ltrM:rclal $rchrJ ~lIocl.d"n 

An R~hts R.s""",~ 

Phone: (425)455-1777 
Fal[: (425) 455-2196 

CBA F"nn PS_ll1 
Purchss. & Salt AOl'lNlmtnt 

R .... SlOe 
poge 140114 

PARCEL A: 

COMMEftCIAL & INVESTMENT REAL ESTAlE 
PURCHAse & SALE AGREEMENT 

(CONTINUED) 

EXHIBIT A 

LEGAL DESCIUl'TION EXHIBIT 
(Parllgnaph" o'S~bedule A continulltion) 

" . 
THE SOUTH HALF OF LOT 4. BLOCK 2. LAUREL ADDITION TO LAKE MCALEER. ACCORDING 
TO THE PLAT THEREOF. RECORDED IN VOLUME 6 OF PLATS. PAGE 29. RECORDS OF 
SNOHOMISH COUNTY, WASHINGTON; 

TOGETHER WITH THAT PORTION OF VACATED SUMMIT STREET ADJACENT TO THE SOUTH" 
HALF OF SAID LOT 4. 

ALSO TOGETHER WITH THE EAST 16 FEET OF THE FOLLOWING DESCRIBED TRACT: 

THE SOUTH HALF OF "LOT 3, BLOCK 2. LAUREL ADDITION TO LAKE MCALEER. ACCORDING 
TO THE PLAT THEREOF, RECORDED IN VOLUME S OF PLATS, PAGE Z9,'RECORDS OF THE" 
AUDITOR OF THE COUNTY OF SNOHOMISH. STATE OF WASHINGTON. 
EXCEPT THE WEST 30 FEET THEREOF FOR STREET. 

(SAID PARCEL A IS ALSO KNOWN AS PARCEL D AND PORTION OF PARCEL B AS 
DELINEATED "ON' SHORT PLAT NO. 44 RECORDED UNDER AUDITOR'S FILE NUMBER 
7706290175 AS AMENDED BY LOT LINE ADJUSTMENT RECORDED UNDER AUDITOR'S FILE 
NUMBER 8605270280). 

PAIlC~L B: 

AN NON-EXCLUSIVE EASEMENT FOR INGRESS, 'EGRESS AND UTILITIES OVER, UNDER AND 
ACROSS THE NORTH 30 FEET OF THE SOUTH HALF OF LOT 3, BLOCK 2, LAUREL ADDITION 
TO LAKE MCALEER, ACCORDING TO THE PLAT THEREOF. RECORDED IN VOLUME 6 OF 
PLATS, PAGE 29, RECORDS OF SNOHOMISH COUNTY. WASHINGTON; 

EXCEPT THE WEST 30 FEET THEREOF; AND 

EXCEPT THE EAST 16 FEET THEREOF. 

SITUATE IN THE COUNTY OF SNOHOMISH. STATE OF WASHINGTON. 

DOCUMENTS TO BE RECORDED TO COMPLY WITH THE REQUIREMENTS OF RCW 65.04. 
SAID ABBREVIATED LEGAL DESCRIPTION IS NOT A SUBSTITUTE FOR A COMPLETE 
LEGAL DESCRIPTION WHICH MUST ALSO APPEAR IN THE B~DY OF THE DOCUMENT: 

LOTS 3 AND 4, BLOCK 2. LAUREL ADDITION TO LAKE MCALEER. VOL. 6, PAGE 
29 Append~ A 

Inltllll3: BlNER:_S_,_v-,--, '--,[lo!I.TE: __ ~-,0....J'u./-=-u..:..b_-.:s:!.LlR _____ ~ ___ --,Db.TE: '-r S-fiG 
B~ ________ ~~re ____________ ~~. ____________ ~~~ ____________ __ 
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*LelbSOhn &. Company 
L8ibaDhn & CDmpany 
40 lake Bellevue Drive, Suite 270 
Bellevue, WA 98005 

) Copyrlghl2006 I"ft"a./ 
CDmm"n:I,,1 Brok ........ aoelatlon lJ:K 

All Rlgt1lS RQ,~d 
eSA FOII'/\ PS_FIN 

RevS/Oe Phone; (425) 455-1777 
Fa;x; (425) 455·2196 

Pur<haoll .. SlIIe Agrwment 
Financing Addendum 

Page; lin 

eBA FINANCING ADDENDUM 
Tllia ftlJlf tleen 1'rape,.,4 ,." au/)mls.lon ... l'"ur .""_y tor ",,,",wand approll8l ,.lfor to 
slgnltrg, /110 ",,,,.,,,nr../II:1It '. ",alle flY I/;,,,rn ., 10 fI;J ,l.Jff/ctoncl'''' Ie. tenaeque_ 

eSA T .. , Plodalmer: Text del"'..:! In(\~lod I>y ~trlk., /'I,.", \ext lr!.eI\ed In<Ilcaled I>Y s"' ••• ""p~.1 ,-"" 

The following is part of the Purchase and Sale·Agreement dated June 9. 2006 (the 'Agreement"). between $huthin 
Wang ("Seller·), anct Business Plans & Strategies, Inc. ("Buyeri, regarding the sale 01 the Property known as: 6405 
Building. 

IT IS AGREED BETWEEN BUYER AND SELLER AS FOLLOWS: 

1. New FINANCING. If payment of the purchase price Is contingent on Buyer obtaining new financing. then Buyer 
shaH submit a complete application within fIVe (5) business days after the Feasibility Period stated in Section 5 of 
the Agreement, pay required costs and make a good faith effort to procure sUCh financing. Buyer shall not reject 
those terms of a cQmmitrnent which provide for a lean amount of at least $_ or 75% of the purchase price, 
interest nat to exceed _ eight percent (§%)per annum, a payment schedule calling for monthly payments 
amortited over not less than twenty·flVe ~years, and total placement fees and points of not more than __ 
percent L-%)of the loan amount. This Agreement shall terminate and Buyer shall recell,e a refund of the 

, • earnest money unl':9s Buyer gIves Seller ~Itten notice that this condition Is satisfied or waived on or before ~ Tk(r-l-y 
(~ ) !>~~ ~days (60 days, If not completed) follOWIng mutual acceptance of the Agreement ........ 

-. 2. ASSUMPTION OF EXISTING FINANCING. . ,--\~ 5 ~ ..... 0"7' - .. App_ of Qocu...... ,,_ ... of 1/>. _~a .. p ... ,,01_ e"" ....... _"" .f .... 1& aA<l . . t{t1J 
~, Vv A'laFtgage SF tH1B11-~t, SF .a Feal estate e~t, Seller shall Gsliller t9 liI~eT withiFi "va (5) days after -("I. 

t:.l L1_," mLltlolal aGGeptanGe gf the AerefJI';!8Rt a c;gpy ef all dg~~eRts rebaiFig te Seller's uRQeFlyIR!:J fiR9Rc:iRg 
''''1~ irlsiudiR9 the uRderlyiRg dabt iRetFI.IFFlent(BJ ts be sBsloImea, gl:laram~~,...&-O .. t&raFl" 

iAQemfI~ agr&8meRts (tJ:lEl ·UFiGsFlylng beaR ~umel=lts"), ~~r snell be ~"med tG J:la'4e ap",rQ\'G~ t~e 
IJndel=lylFlg beaR D9Gum9l'lts unless 8uyer 9i ... e~..gi63ppF9 ... al GYAFlg tl:!e Fe3sibiU", PaRed. 

b. COA~eAt to ABBumpUoA. elol~er sRali submit a GeFRplete applisetign fQr B~sYmptign of the IIRderlying lQQn 
/;)eGUFI'lents t~9eti'ler with any Fe~wireQ applisati~e-(5) (,fays .r U:!e psasibility ,",sFied, I.IpeR 
8wyer's Felfl:lest; .. SeUer-.,lasGi&t QWj'BF ~y ralquestlrtg tl=1e laRder's 6SAsent te the asSUmpfiQR en Bllyer's 
behal'. Quyer's ",F1nGlpals BRall be ~jr.ed to e.aGYtG aRY Slol3FaFlties aRg inElemRities required by tRe lender. 
+!:lis AgFeameRt sJ:lBII tsr:mll'l8te and, pl'G'IIGler;l Swyer has timely semplied with its ol:.tligati9fi& 1lIRSeF-*i& 
M~, s...)IE!l' sI:lall f!eseiU9 :a F9fwRQ gf tRB e9R!!e6t R'lef1ey YRleBS SlIyer gllJeS Seller WJ!ItteR RQtiGe wilRiR 
__ L:::=::JEla~'6 (30 claye; if A&~~lete9) aAeF tl:le ena of the feasibility Par:lOQ etatlng that sbleR GaRBent 
Is alLlailable, 

c. ABIlllmptlQJ!I Fees aAd &~peRB8B. ~yeF.1I pay all sests and 8lCpe/!leee attrllllJtable 19 11:19 aB811mptl9l1 of 
tJ:1e blRdg~yiRg indebtedness inr::ludln9 all application fa", PJ:CIG&SSiRg ~f:laFe86i and 3ssl:lFl'lplfgR fees, . 

d, RoI1'l3118 gf Seller a~ PrlR,clplIIl$. Seller'e g.ligatlQR8 WAder tAB AgFgemBnt 0 are 0 &Fe FIst (Sf!e Ret. if 
net 69FRpleteQ) G9r:telligRe9 !:IpeR Seller SI)EI all gl,laramGf'B Gf' iRlllemnil9fS tleiAg released fr.eR1-4MlF 
ggligsticms arisiRg vRder the Underlying b~A ~oc:w~eRts fGr tAe peRed eR aM after closing, 

Appendix A 
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.;)~leJbSOhn .. Company 

3. ~ELLER FINANCING. 

Lelbaohn & Company , 
40 Lake Bellevue Drive, Suite 270 
Bellevue, WA 98005 
Phone: (425) 155.1777 
Fax: (425) 455·2196 

CBA FINANCING ADDENDUM 
(CONTlNUEO) 

) copyright 2008 
Cernrnen:lel Bmkers AnDcl."o" 

AD Rig",. Rosel\'Od 
CBA Form PS.fIN 

RI!Y'1/08 
PU~h_ Ie Sale Agretomenl 

FInancing Addendum 
Page 2 "'3 

a. Debt IA8tA1manta. If Seller is fiRaRGiRg a fl9rtiGR 'Qt the pl;J~f:laee pRse, ul'lleal;l differeRt fEirl'Rs SF-f) atta&hes t9 
this AgFeel'fleFIt, Bwyer- &1:1811 axeswta aR~ sl:IltFAit tea tAe ChilSiFl!J A99Rt (i) bPS F9R'R Ne. aHA PlQmissGry N~e 
aAg..tJ:I~ ON SAL; 3Ad COMMSRC~L P~6R+¥-optlonal I:law8es-iA-#lat-.fol:~J-app~P.B 
Fei=mNo. ~o snQrt Fa.rm Qae.d ~ Tru6ti $(1 ~It) cap, FQrm WI). Q1li( Pee~ ef +~at ~~er. In a~ltIQfI, S~, 
al,lthg~s Sellar sAd C/G&lFli ,Ag:eRt tQ fila a fiAansiAS statsmem tQ Jil-'* S91leFls'89swrity iRte!mt fA tAs 
peFBIiIRal pF9perty dessFibe~ iA t~e Deed sf TrUllt Riar. , 

payaGla.as f911~ws. ~~IIOO89 OM). 

o FFlsnthly inetallFRsnt; Elf interest anly; 

g....~Q~I¥4A~I~Rls.Qf $ _; 

o equal FFlGr:tthly iF!slalllMF!ts gf principal BRd iRtares,t in !IF! 
e~t8taFIQing priAaipal balanse at tl=te Elotaled iRterEl6t Fate e'ler 

OJ" per SRFlYFR. BR~ &Rail be 

yaaF&j 

PaYFRents &1=1911 ~gl'fll'flen .. e QR tAe fin;t ~ay gf the fiJ:&t mQAth after sf96ing SRd G9F1tiRYiFlg QM t"'e same gay Qf 
.e~"eediRg.mo~~AC$ , 

o _ mQRtA& fmm tAs date gf QlgsiRgj 

o otl:!er i 91'1 whish ~ate all QlltstaAdiAQ priRGipal aAd jm8~est BRall be dlle. 

BU)'Gr 0 may 0 R'\ay nCJt (FRay, if "Gil GQRlpletell) pr;epay tAe cMlts&aRdiRf-pRA~ipal tlalaRsa witI'lG"" 
PF91'fl1~R'I OF p9RBIl'f. ,TI:le pARI~lpsl snail, at Seller-I; aptl9R, be,r Inte~st at the rate of '*' per aRR~m 

, (18% aF t./:Ie ma~mwm rate aliow&d by iaw,-wRk#Mw&r Is les~. if AQt Iilled iR) dYFll'Ig Bl'ly peRM IlIf 9uyer'e 
detault. If Seller j:SG9i ... ~s SRY mlilRtf:lly paymaRt FRere thaA '- Gays (16 days if net filled In) after its dYe 
date·, tl:!~ lale paymflAt 6f:lo!lJlj& 9f S GI" % sf tf:le GialiFlqIJent amElYRt (5% of the ~elinql:leRt 
aml/uRt If Flet fillee IR) BRall be aelied tEl ~e sGhedl.lled pay~nt liiuye,r sl:!all Mve "~8 (5 dey!: if RQt 
filled IF!) aftsr "<RtteR Rl:ItfGe 19 Gyre a gefay/t befeFe Saller FRillY c;leslaR!! all "wtstandlFlI) BwmB to l.)e.fmmeQiately 
~&Mg.p3ya~le, 

(~k;)t9 tg 9y~er BAd Seller: If tI:Ie Pmperty IB G,Llrf8f1tl), used pr:iR:laFiIy fGr agr;ir;;ultuRJI p1:lFp9581E. tf:lElR 9 riM Judicial 
~Glgs,,'~lf.9t:f.eilu(S FSmeQy is 9~"SiI8els ts S6IIeroolyby IJ8!Rg a leal estate 6ootrar;t aM~'i'l9# availahls wi#l s 
d8efJ. gft .. .J6t.) 

41" ESTOPpeLS AND SNDAS. If Buyer or i1:& lender require estoppels or subordination, noncllsturbanc:e and 
attornment agreements ("EstoppeIlSNDAs") from some or all of the non-residential tenants at the Property. then 
Seller shall cooperate with Buyer to obtain the required EstoppelslSNDAs. The fonn of the EstoppelslSNDAs 
shall be CBA Form PS_TEC, or any diff~rent fcnn required by Buyer's render which Buyer has c(ellver~d to Seller 
during the Feasibility Period. Promptly after the Feasibility Period. Seller shaD use commercially reasonable 
efforts and diligence to obtain the Estoppel/SNDAs from Its tenants provided that Seller shall not be required to 
incur any liability or ol.Jt·of·poc;ket expenses which are not reimbursed by Buyer. Buyer shall have no separate 
contingency for receipt of the EstoppelsfSNDAs other than the Fessibility Contingency or as speclfic:ally provided 
in an addendum signed by Seller. 

INITIALS: Buy~r _*4.:-:...L....¥. ___ Oale 

O!JY.el', _______ Date _______ ... $eIl~r __ -~ ___ Dala ____ _ 
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JIn ...... c...,.. 

C8.A fIWtCPIICI ...... 
. ~ 

&. ADDrQOIML PRGVIMMI& 1M..nn1 tif .... ....,.,. IIIIIIaitl unctIIngelf • .... ~. In thIt 
A~'" fllflWldel MkM: . , . 

IN \I'tIf1l4eSS N1EftEOF, the ..... hive ~,..1hII ~ 1rItInCtn; WI bill.,. •. 

!. ," 

~~ __ ~(~~~(~}_~_-~U~,~ ______ ~ __ ~ ________ ~ 
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*LelbSObD .. Company 
,,*iJaDhn & Company 
40 l.$ke Bellevue Drive, Suite°270 
Bellevue, WA 98005 
Phane: (425) 455-1m 
Far. (425) 455·219B 

ADDENDUM/AMENDMENT TO 
PURCHASE AND SALE AGREEMENT 

eRA TIlII DJIIIIaImtor. Tat llellllad a., a.nn.lndlcatld a., .1zIb. 
"" WIIlInJIIIteII ..., 11cI!n ••• IrIIIIcIdad by S/IIId capllal l1IIIa ... 

The following Is part cf tha Purchase and Sale Agreemel'lt dated June 9, 2008, 

Between Business Plans & Strategies. Inc. rSeIIer"} 

And §buchin Wang ("Buyer") 

regan:ltng the !lal. of the Property known as: MQS BUilding 

) oDJlVllaht "" -2001 CaINMrCf. BID .... "...,...", 
". RIghIa Ruerwd 

C8A h/ftI PIA. 
NWMLS Fami .... Sol 

A.ddendUlnl~'" P & II 
RW. 12i!111 
PIII.,ar, 

PAGE 1B/18 

IT IS AGREED BE'lWEEN THE SELLER AND BUYER AS FOlLOWS: Buver ackoQWledaes §elJctDjaeJosute of 

'J:eIa..wprfs Iball It. 80M,! .. _ a, , .... itlawelr, 81 .!!ailile. The raelll .. !! eftt.e MM, abeHlrJ there he al'¥t. !!hal! "e 

FilRiBe"'eSeiler, adO TH~ eL1nC/'"lFl5~ Pg'It:..L RI;FI.,:'C.rs 

AN~ QAI1'1AGtc c9R z.)I..(j>~11/52.. d~.xs.r/l/G ,. 

Appendix Ao 
AGENT (COMPANY): ___________ B~: 

AlL OTHER TERMS AND CONDITIONS of alld AglHl1l"'",main unchanged. 

INITIALS: Buyer ) I I,) , Date __ b-:A_?u.t..;:,,;...&6L----.:S&Ier _--=-~ ___ Date 

Buyer ______ Date _______ o$eHer ______ Date ______ _ 



FILED 
KING COUNTY. W.M~Htl\."Gro'" 

MAY 2 '7 Z008 
SUPEHIOR COUnT CLERK 

BY STEPHANIE WALTON 
DEPUTY 

IN THE SUPERIO~ COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KING 

SHU-CHIN WANG and wEN-SHYAN WANG, ) 
Husband and wife; and MOUNTLAKE ) 
INVESTMENT, LLC, a Washington limited ) 
liability company, I ) 

Plaintiffs, 

vs. 
'I 

BUSINESS PLANS & STRATEGIES, INC., 
a Washington COrPo~~tion, ; .. 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 06-2-36091-5 SEA 

COURT'S INSTRUCTIONS T.:=:O~~ 

D,ated: 

, Appendix B 

CP 1012 



INSTRUCTION NO. L 
It is your duty to decide the facts in this case based upon the evidence presented to you 

during this trial. It also is your duty. to acc~pt the law as I explain it to you, regardless of what 

you personally believe the law is or what you personally think it should be. You must apply the 

law from my instructions to the facts that you decide have been proved, and in this way decide 

the case. 

The evidence that you are to consider during your deliberations consists of the testimony 

that you have heard from witnesses, and the exhibits that I have admitted during the trial. If 

evidence was not admitted or was stricken from the record, then you are not to consider it in 

reaching your verdict. 

Exhibits may have been marked by the court clerk and given a number, but they do not 

go with you to the jury room during your deliberations unless they have been admitted into 

evidence. The exhibits that have been admitted will be available to you in the jury room. 

In order to decide whether any party's claim has been proved, you must consider all of 

the evidence that I have admitted that relates to that claim. Each party is entitled to the benefit 

of all of the evidence, whether or not that party introduced it. 

You are the sole judges of the credibility of the witnesses. You are also the so'le judges 

of the value pr weight to be given to the testimony ~f each witness. In considering a witn~ss's 

testimony, you may consider these things: the opportunity of the witness to observe or know the 

things they testify about; the ability of the witness to observe accurately; the quality of a 

witness's memory while testifying; the manner of the witness while testifying; any personal 

interest that the witness might have in the outcome or the issues; any bias or prejudice that the 

witness may have shown; the reasonableness of the witness's statements in the context of all of 

the other evidence; and any other factors that affect your evaluation or belief pf a witness or 

your evaluation of his or her testimony. 
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One of my duties has been to rule on the admissibility of evidence. Do not be concerned 

during your deliberations about the reasons for my rulings on the evidence. If I have ruled that 

any evidence is inadmissible, or if I have asked you to disregard any evidence, then you must 

not discuss that evidence during your deliberations or consider it in reaching your verdict. 

The law does not permit me to comment on the evidence in any way. I would be 

commenting on the evidence if I indicated my personal opinion about the value of testimony or 

other evidence. Although I have not intentionally done so, if it appears to you that I have 

indicated my personal opinion, either during trial or in giving these instructions, you must 

disregard it entirely. 

As to the comments of the lawyers during this trial, they are intended to help you 

understand the evidence and apply the law. However, it is important for you to remember that 

the lawyers' remarks, statements, and arguments are not evidence. You should disregard any 

remark, statement, or argument that is not supported by the eviden~e or the law as I have 

explained it to you. 

You may have heard objections made by the lawyers during trial. Each party has the 

right to object to questions asked by another lawyer, and may have a duty to do so. These 

objections should not influence you. Do not make any assumptions or draw any conclusions 

based on a lawyer's objections . 

. As jurors, you have a duty to consult with one another and to deliberate with the 

intention of reaching a verdict. Each of you must decide the case for yourself, but only after an 

impartial consideration of all of the evidence with your fellow jurors. Listen to one another 

carefully. In the course of your deliberations, you should not hesitate to re-examine your own 

views and to change your opinion based upon the evidence. You should not surrender your 

honest convictions about the value or significance of evidence solely because of the opinions of 

your fellow jurors. Nor should you change your mind just for the purpose of obtaining enough 

votes for a verdict. 
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As jurors, you are officers of this court. You must not let your emotions overcome your 

rational thought process. You must reach your decision based on the facts proved to you and on 

the law given to you, not on sympathy, bias. or personal preference. To assure that all parties 

receive a fair trial, you must act impartially with an earnest desire to reach a proper verdict. 

Finally, the order of these instructions has no significance as to their relative importance. 

They are all equally important. In closing arguments, the lawyers may properly discuss specific 

instructions, but you must not attach any special significance to a particular instruction that they 

may discuss. During your deliberations, you must consider the instructions as a whole. 
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INSTRUCTION NO. Z. 

A witness who has special training, education, or experience may be allowed to express 

an opinion in addition to giving testimony as to'facts. 

You are not, however, required to accept his or her opinion. To determine the credibility 

and weight to be given to this type of evidence, you may consider, among other things, the 

education, training, experience, knowledge, and ability of the witness. You may also consider 

the reasons given for the opinion and the sources of his or her information, as well as 

considering the factors already given to you for evaluating the testimony of any other witness. 
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INSTRUCTION NO. '3 

, . 
The evidence that has been presented to you may.be either direct or circumstantial. The 

term "direct evidence II refers to evidence that is given by a witness who has directly perceived 

something at issue 'in this case. The tenn tlcircumstantial evidencell refers to evidence from 

which, based on your common sense and experience, you may reasonably infer something that 

is at issue in this case. 

The law does not distinguish between direct' and circumstantial evidence in terms of 

their weight or value in fmding the facts in this case. One is not necessarily more or less 

valuable than the other. 

. . 
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INSTRUCTION NO. 4 

You must not discuss or speculate about whether any party has insurance or other 

coverage available. Whether a party does or does not have insurance has no bearing on any issue 

that you must decide. You are not to make, decline to make, il).crease, or decrease any award 

because you believe that a party does or does not have liability insurance, business insurance, 

pr~perty insurance, or some other form of coverage. 
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INSTRUCTION NO. 

The law treats all parties equally whether they are corporations or individuals. This 

means that corporations and individuals are to be treated in the same fair and unprejudiced 

manner. 
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INSTRUCTION NO. 

The plaintiff Mountlake Investment, LLC, and the defendant, Business Plans & 

Strategies, Inc., are corporations. A corporation can act only through its officers, employees, and 

agents. Any act or onllssion of an officer, employee or agent is the act or omission of the 

corporation. 
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INSTRUCTION NO. '7 
The Court has dismissed the negligent misrepresentation claims against Tony 

Chisholm, Kidder Mathews & Segner, Inc. d/b/a GV A Kidder Mathews, and its agent 

Jason Rosauer. The claims against Anne Markley Rosauer, and Rose Chisholm have also 

been dismissed. The only remaining claim. in this lawsuit is the breach of contract claim 

against Business Plans and Strategies, Inc., the seller of the building. 

During your deliberations on the breach of contract claim, you should not 

consider, and your deliberations should not be impacted by the fact that the other claims 

and defendants have been dismissed from this lawsuit. 
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INSTRUCTION NO. 8 

When it is said that a party has the burden of proof on any proposition, or that any 

proposition must be proved by a preponderance of the evidence, or the expression "if you find fl is 

used, it means that you must be persuaded, considering all the evidence in the case bearing on 

the question, that the proposition on which that party has the burden of proof is more probably 

true than not true. 
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INSTRUCTION NO. --=t 

Plaintiffs have the burden of proving each of the following propositions on their claims 

of breach of contract: 

(1) That BPS, Inc., breached the contract in one or more of the ways claimed by 

plaintiffs, and 

(2) That plaintiffs were damaged as a result of BPS, Inc.' s breach. 

If you find from your consideration of all the evidence that each of these propositions 

has been proved, your verdict should be for the plaintiffs. On the other hand, if either of these 

propositions has not been proved, your verdict should be for the defendant 
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INSTRUCTION NO. 10 

A contract is a legally enforceable promise or set of promises. 

Appendix B 

CP 1024 



INSTRUCTION NO. II 

The failure to perform fully a contractual duty. when it is due is a breach of 

contract. The duties at issue are the defendant's duties under Paragraph 5 (a) and 

Paragraph 12 oithe Real Estate Purchase and Sale Agreement. 
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INSTRUCTION NO. I ~ 

A contract is to be interpreted to give effect to the intent of the parties at the time they 

entered the contract. 

You are to take into consideration all the language used in the contract, giving to the 

wbrds their ordinary meaning, unless the parties intended a different meaning. 

You are to determine the intent of the contracting parties by viewing the contract as a 

whole. considering the subject matter and apparent purpose of the contract, all the facts and 

circumstances leading up to and surrounding the making of the contract, the subsequent acts and 

conduct of the parties to the contract, and the reasonableness of the respective interpretations 

offered by the parties. 
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INSTRUCTION NO. J 3 

The term "make available" means only that the subject matter is accessible or 

attainable., The term "deliver" means delivery or physical transfer of possession. There 

is a clear distinction between these words which you may not ignore. 
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INSTRUCTION NO. / Lf 
When a buyer of real property discovers evidence of a defect, the buyer is obligated to 

inquire further. When a buyer's inspection demonstrates some evidence of a defect, the buyer 

must make inquiries of the seller to ascertain the extent of the problem .. Stated differently, w~ere 

a buyer has knowledge or information which is sufficient to put an ordinarily prudent person 

upon inquiry, and the mquiry, if followed with reasonable diligence, would lead to the discovery 

of defects, the purchaser will be held chargeable with knowledge thereof. 
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INSTRUCTION NO. 

The term "as is" means that the property is taken with whatever faults it may possess and 

that the seller is released of any obligation to reimbmse the purchaser for losses. or damages that 

result from the condition of the property. An "as-is" clause does not override a written, express 

provision contained in the contract unless it references the written, express provision. 
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INSTRUCTION NO. I b 

A duty of good faith and fair dealing is implied in every contract. This duty requires the 

parties to oooperate with each other so that each may obtain the full benefit of performance. 

-
However, this duty does not r~quirc a party to accept a material change in the terms of its 

contract. 
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INSTRUCTION NO. ''1 
It is the duty of the court to instruct you as to the measure of damages. By instructing 

you on damages the court does not mean to suggest for which party yom verdict should be 

rendered. 

In order to recover actual damages, the plaintiffs have the burden of proving that the 

defendant, Business Plans & Strategies, Inc. ("defendant") breached a contract with plaintiff 

Shu-Chin Wang, assigned to plaintiff Mountlake Investment, LLC, ("plaintiffs"), and that 

plaintiffs incurred actual economic damages as a result of defendant's breach, and the amount of 

those damages. 

If your verdict is for plaintiffs on plaintiffs' breach of contract claim and if you find that 
... 

plaintiffs have proved that 'they incurred actual damages and the amount of those actual 

damages, then you shall award actual damages to the plaintiffs. 

Actual damages are those losses that were reasonably foreseeable, at the time the 

.contract was made, as a probable result of a breach. A !oss may be foreseeable as a probable 

result of a breach because it follows from the breach either 

(a) in the ordinary course of events, or 

(b) as a result of special circumstances, beyond the ordinary course of events, that the 

party in breach had reason to know. 

In calculating the plain~ffs' actual damages, you should determine the sum of money 

that will put the plaintiffs in as good a position as they would have been in if plaintiffs and 

defendant had performed all of their promises under-the contract. 

The burden of proving damages rests with the plaintiffs and it is for you to determine. 

based upon the evidence, whether any particular element has been proved by a preponderance of 

the evidence. You must be governed by your own judgment. by the evidence in the case, and by 

these instructions, rather than by speculation, guess, or conjecture. 
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INSTRUCTION NO. Ie 
. When you are taken to the jury room to deliberate, your first duty is to select a presiding 

juror. The presiding juror's responsibility is to see that you discuss the issues in the case in an 

orderly and reasonable manner, that you discuss each issue submitted for your decision fully 

and fairly, and that each one of ~ou has an opportunity to be heard and to participate in the 

deliberations on every question before you. 

You will be given the exhibits adIiritted in evidence, these instructions, and verdict 

forms A and B for recording your verdict. If you decide the case in favor of the plaintiffs, then 

you will use Verdict Form A. If you decide the case for the defendant, then you will use 

Verdict Form B. 

During your deliberations, you may discuss any notes that you have taken during the 

trial, if you wish. You have been allowed to take notes to assist you in remembering clearly, not 

to substitute for your memory or the memories or notes of other jurors. Do not assume, 

ho~ever, that your notes are more or less accurate than your memory. 

You will need to rely on your notes and memory as to the testimony presented in this 

case. Testimony will rarely, if ever, be repeated for you during your deliberations. 

If you need to ask the court a question that you have been unable to answer among 

yourselves after reviewing the evidence and instructions, call the bailiff who will bring you a 

form for that purpose. Write the question simply and clearly on the form provided by the 

bailiff. The presiding jUror should sign and date the question and give it to the bailiff. The court 

will confer with counsel to detennine what answer, if any, can be given. 

In your question to the court, do not indicate how your deliberations are proceeding. Do 

not state how the jurors have voted on any particular question, issue, or claim, or in any other 

way express your opinions about the case. 
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In order to reach a verdict ten of you must agree. When ten of you have agreed, then the 

presiding juror will fill in the verdict form. The presiding juror must sign the verdict, whether or 

not the presiding juror agrees with it. The presiding juror will then tell the bailiff that the jury 

has reached a verdict, and the bailiff will bring you back into court where your verdict will be 

announced. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KING 

SHU-CIDN WANG and WEN-SHYAN WANG, ) 
Husband and wife; and MOUNTLAKE ) 
INVESTMENT, LLC, a Washington limited ) 
liability company, )' 

) 
Plaintiffs, ) 

). N9: 06-2-36091-5 SEA 
vs. ) 

) 
BUSINESS PLANS & STRATEGIES, INC., ) VERDICT FORM A 
a Washington Corporation, ) 

) . 
) 

Defendant. ) 
) 

We~ the jury, find for the plaintiffs in the spm of $, _______ __ 

Dated:, _____ _ 
PRESIDING JUROR 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KING 

SHU-CHIN WANG and WEN-SHY AN WANG, ) 
Husband and wife; and MOUNTLAKE ) 
INVESTMENT, LLC, a Washington limited ) 
liability company, ) 

) 
Plaintiffs, ) 

) NO: 06-2-36091-5 SEA 
vs. ) 

) 
. BUSINESS PLANS' & STRATEGIES, INC., ) VERDICT FORM B 

a Washington Corporation, ) 

Dated: 

) 
) 

Defendant. ) 
) 

We, the jury, find for the defendant. 

CP 1035 
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HOUSE BILL REPORT 
2EHB 1659 

As Passed Legislature 
Title: An act relating to real estate brokerage 

relationships. 
Brief Description:'Regulating real estate brokerage 

relationships. 
Sponsors: Representatives Mielke, QuaIl, Crouse, Costa, 

Kremen and Cooke. 
Brief History: 

Committee Activity: 
Commerce & Labor: 1/24/96, 1/29/96 [DPA]. 

Floor Activity: 
Passed House: 2/8/96, 94-0. 
Passed Legislature. 

HOUSE COMMITTEE ON COMMERCE & LABOR 
Majority Report: Do pass as amended. Signed by 11 

members: Representatives McMorris, Chairman; Hargrove, 
Vice Chairman; Thompson, Vice Chairman; Romero, Ranking 
Minority Member; Conway, Assistant Ranking Minority 
Member; Cairnes; Cody; Cole; Goldsmith; Horn and Lisk. 

Staff: Pam Madson (786-7166). 
Background: The duties owed by a real estate broker or 

sales agent to a buyer, seller, landlord, or tenant are 
based on the common law of agency. Agency is a 
consensual relationship between two persons where one 
(the principal) empowers the other (the agent) to act, 
and the agent acts based on that authority. Agency 
relationships can be created expressly in writing or by 
words or conduct. Conduct that determines an agency 
relationship in real estate sales and leasing includes 
who pays the commission. 

Duties owed by an agent to a principal in a real estate 
transaction include loyalty, obedience, disclosure, 
confidentiality, reasonable care and diligence, and 
accounting. The scope of these duties has evolved 
through the courts. In any given transaction, the duties 
owed may be unclear. 

In the purchase and sale of real estate, the issue of who 
an agent represents may also be unclear. Licensed real 
estate brokers, affiliated brokers, and sales people may 
be involved in a firm that deals with both buyers and 
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sellers or landlords and tenants. It may not be clear to 
the buyers or sellers who is representing their 
interests. 

Summary of Bill: The duties and the relationship of an 
agent to the principal (buyer or seller, landlord or 
tenant) are established in statute and supersede the 
common law rules applied to real estate licensees to the 
extent that they are inconsistent with the statute. 

An agent may represent only the buyer or the seller unless 
otherwise agreed in writing. Absent an agreement, the 
agent represents the buyer. A summary pamphlet of the 
statutory duties must be provided to all parties by the 
real estate agent before any agency agreements or real 
estate offers are signed, before a party consents to dual 
agency, or before a party waives any rights designated as 
waivable. 

General Duties of a Licensee 
Certain duties apply to real estate licensees generally 

when performing real estate brokerage services, including 
the duty to 

(l)exercise reasonable skill and care; 
(2)deal honestly and in good faith; 
(3)present all written offers, notices, and other 

communications in a timely manner; 
(4)disclose all material facts known by the licensee and 

not easily ascertainable to a party; 
(5)account for all money and property received in a timely 

manner; 
(6)provide a pamphlet on the law of real estate agency to 

all parties; and 
(7)disclose what party a licensee represents, if any, in a 

real estate transaction. 
These duties cannot be waived. 
The agent is not obligated to conduct an independent 

investigation of the property or of either party's 
financial condition. The agent has no duty to verify any 
information the agent reasonably believes to be reliable. 

Duties of an Agent to the Seller or Buyer and Duties of a 
Dual Agent 

Certain duties apply between a licensee agent and the 
seller or a licensee agent and the buyer or in a dual 
agency relationship, including the duty to 

(l)be loyal by taking no action that would be adverse to 
the client; 

(2)disclose timely, any conflicts of interest; 
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(3)advise the client to get expert advice on matters 
relating to the transaction that are beyond the 
agent's expertise; and 

(4)refrain from disclosing confidential information about 
the client except under subpoena or court order. 

These duties cannot be waived. The only duty that can be 
waived is the duty to make a good faith and continuous 
effort to seek a buyer for a seller or a seller for a 
buyer. 

It is not a breach of duty to the principal for the agent, 
in the case of a seller, to show or list competing 
properties, or, in the case of a buyer, to show 
properties to competing buyers. 

A real estate licensee may represent both the buyer and the 
seller if all parties agree in writing. The consent to 
this dual agency must include the terms of compensation. 

Duration of the Agency Relationship 
The agency relationship begins when the licensee performs 

brokerage services and continues until the licensee 
completes the services, the agreed upon period of service 
is ended, or the parties agree to termination. Once the 
brokerage relationship is terminated, an agent is 
obligated to account for all moneys and property received 
and to keep appropriate information confidential. 

Compensation 
Payment of compensation is not a factor in determining the 

existence of an agency relationship. A broker may be 
paid by any party to the transaction and may be paid by 
more than one party if the parties agree. A buyer's 
agent may be paid based on the purchase price without 
breaching any duty owed to the buyer. 

Vicarious Liability 
In the chain of relationships that operate in a real estate 

transaction, the liability of each party is addressed. 
A principal (buyer or seller) is liable for the actions of 

the agent (real estate licensee) only if the principal 
participated in or authorized the act, or the principal 
benefitted from the act and a court determines that no 
judgment could be enforced against the agent or a 
subagent. A licensee agent is not liable for the acts of 
a subagent unless the licensee participated in or 
authorized the act. 

Imputed Knowledge 
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There is no presumption of knowledge on the part of the 
principal (buyer or seller) of facts known by the agent 
or subagent of the principal. 

The contents of the pamphlet on real estate agency law that 
must be provided to sellers and buyers are contained in 
the law. 

The director of the Department of Licensing may impose 
sanctions on a licensee for violation of the laws 
governing real estate brokerage relationships. 

The provisions of this act apply when an real estate 
licensee represents a landlord or a tenant in a lease 
arrangement. 

Only those agency relationships entered into after January 
1, 1997, unless otherwise agreed in writing as to agency 
relationship entered into before that date, are subject 
to this law. 

Appropriation: None. 
Fiscal Note: Available. 
Effective Date: The bill takes effect January 1, 1997. 
Testimony For: A lot of hard work has gone into addressing 

legislative concerns from the last session by all 
interested parties. Industry had concerns. Duties and 
responsibilities of real estate agents were very vague 
and unclear. Consumers had no knowledge of what the 
agent's duties and responsibilities really were. This 
bill clarifies those duties. Most buyers and sellers 
have no knowledge about the notions of vicarious 
liability and imputed knowledge. They do not know that 
the buyer or the seller could be responsible for what the 
agency says or does, including an agent 
misrepresentation. This legislation brings certainty to 
the public. They are in and out of the market every few 
years and don't really know what to expect. The most 
attractive feature of the legislation is that a person 
working with a licensee can assume that the licensee is 
working for that person. Without this legislation, that 
has not been the case. Historically, real estate agents 
represented the seller whether they were working with the 
seller or not. This legislation allows natural business 
relationships to exist. The duties of licensees in the 
same real estate office representing the buyer and the 
seller in the same transaction are defined. The bill is 
well organized and easy to read. Receiving a copy of 
this bill will be useful to the public. 

Testimony Against: None. 
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Testified: Senator Pelz, prime sponsor; (pro) Glen 
Hudson, Washington Association of Realtors; Jim Corrello; 
and Chris Osborn. 
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