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A. INTRODUCTION

This is a classiclost load case. ‘While William Clark and Brian

Campbellwere driving down Interstate5 in Clark’s pickup frock, metal

shelvingfell out of the bed of the pickup causinga collision that killed

Gavin Coffee.

ContractorsBonding & InsuranceCompany (“CBIC”) was the

commercialgeneralliability (“CCL”) insurancecarrier for William Clark

dba.William Clark GeneralContractor. Clark carriedautomobileliability

insurancefor his truck through Allstate, and Campbell, his grandson,

carriedhis auto insurancewith Safeco.1 Theinsuranceagentfor Clark’s

contractingbusinessoffered to sell Clark commercialautocoveragefor

his work truck,but Clark declinedsuchcoverage.As a result,Clark paid

no premiumand obtainedno coverageunderhis CCL policy for liability

“arisingoutof’ the“use” of an automobile.

WhenHeidi Coffee(“Coffee”) suedClark/Campbell,the suit was

tenderedto, anddefendedby, Allstate and Safeco,who later also tendered

the claim to CBIC to contribute to Clark/Campbell’sdefenseand to

indemnify them for the claim. CBIC respondedpromptly and retained

competent,experiencedcoveragecounsel who advised CBIC correctly

Clark and Campbellwill be referredto as “Clark/Campbell” throughoutthis
briefunlessanindividual referenceis necessary.
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and unequivocallythat therewasno coverageunderCBTC’s CCL policy

for Coffee’sclaim againstClark/Campbell.

Coffee releasedClark/Campbellfrom liability for the deathof her

husbandin exchangefor theirAllstate and Safecoauto insurancepolicy

limits, and an assignmentof their rights againstCBIC. Although there

was no coverageunder CBIC’s policy for the accident,and although

CBIC’s insuredswere fully defended,releasedfrom liability, and suffered

no damagesfrom this lack of coverage,Coffee attemptsto set up an

insurancebadfaith claim againstCBIC in an effort to obtain$15,000,000,

which Coffee claims in the settlementagreementwith Clark/Campbell

werethedamagestheycaused.

The coverageadvice CBIC receivedwas clearly correct under

Washingtonlaw, andCBIC reasonablyrelieduponthis advicein declining

to participatewith Allstate and Safeco in the defenseor indemnity of

Clark/Campbell. Clark very simply chosenot to obtain commercialauto

coveragefrom CBIC. Evenhadautocoveragebeenprovidedby the CBIC

policy, which it wasnot, CBIC only providedexcesscoverageabovethe

primary coverageof Allstate and Safeco, and had no duty to defend

Clark/Campbell.

Brief of RespondentCBIC - 2



CBIC did not act in bad faith toward Clark/Campbellwherethere

was no coveragefor them under its CCL policy and it appropriately

handledtheCoffeeclaim.

B. ASSIGNMENTSOF ERROR2

CBIC acknowledgesCoffee’s assignmentsof error, but believes

that theissueson appealaremoreappropriatelyformulatedasfollows:

1. Wasthe trial courtcorrectin concludingunderWashington

law that an unambiguousexclusionin aCCL policy for automobileclaims

arisingout of the o~’nership,maintenance,use,orentrustmentto othersof

anautomobiledid notrequirean insurerto defendor indemnifyan insured

wherethe complaintplainly indicatedthat a person’sdeathoccurredin a

“lost load” auto accident,involving “use” or “loadingand unloading” of a

vehicle?

2. Was thetrial court correct in determiningthat the assignee

of an insuredfailed to establishbadfaith on thepartof a CCL carrierasa

matterof law wheretherewas no coverageunder thepolicy and,thus, no

duty to defend basedon unequivocallegal advice from reputableand

experiencedoutsidecoveragecounsel, and the carrier’s handling of its

2 Coffee hasnot presentedargumentor assignederrorto thetrial court’sfinding

thatCBIC hadno dutyto indemniI~’.Br. of Appellantat 2, 17, 49. Coffee’sassignments
of errorrelatesolelyto theduty to defendandto badfaith. Id.

Brief of RespondentCBIC - 3



insured’sclaimwascompetentandprofessional,andviolatedno Insurance

Commissionerclaimshandlingregulations?

C. STATEMENTOF THE CASE3

William Clark wasthe ownerof, andapassengerin, apickuptruck

that lost its load on 1-5, resulting in the multi-vehicle collision which

killed Gavin Coffee, Heidi Coffee’s husband. Clark did businessas

William Clark GeneralContractor. CP 906. Brian Campbell, Clark’s

grandson,wasdriving thepickupat thetime oftheaccident. CP 661, 907.

It is undisputedthat Clark/Campbellloadeda metal shelvingunit onto

their truck and it fell out of the truck while theywere driving down the

freewayin north Seattle. CP 661, 907. Witnessesobservedthe shelf

falling off Clark’s pickup and skidding down the highway, resulting in a

multi-vehiclecollision. CP 661, 683. GavinCoffeewastravelingbehind

the Clark pickup, talking on his handheld cell phoneat the time of the

accident. CF 687, 690-91, 1048, 1050, 1217-18. Coffee died in this

~ Coffee’sstatementof the caseis repletewith argumentativecharacterizations
andpartial truthsabouttherecord. Forexample,sheasserts,that CBIC “quickly decided
to denycoverage.” Br. of Appellantat 5. Thesentencebegini~ingwith “In otherwords,”
id. at 6, is plainly argument. The sentencesbeginningwith “As canbe seen,”and “As
canbe expected,”Id. at 7, are undisguisedargument. The sentencebeginningwith “In
otherwords,” Id. at 9, the sentencequotingauthority, Id. at 10, the sentencebeginning
with “Yet despite...,“ Id. at 11-12,are obviouslyargumentative.Suchargumentsare out
ofplacein a statementof thecase.Similarly, theargumentativecaptionsin thestatement
of thecaseareentirelyinappropriate.Br. of Appellantat4, 9. Coffee’s statementof the
caseis far from a “fair recitationof the facts, without argument,” requiredby RAP
10.3(a)(5). It shouldbedisregardedby this Court.

Brief of RespondentCBIC - 4



accident. CP 907. Clark/Campbell each pleaded guilty to criminal

chargesof failure to secure a load in the first degreeunder RCW

46.61.655. CF 665-703,908.

(1) The Auto Policies

Clark carried automobileliability insurancefor his pickup truck

from Allstatewith $50,000limits. CF 935, 1207. Campbellcarriedauto

insurancewith Safecowith $50,000limits and, asapermissivedriver, also

qualified as an insuredunder the Allstate policy. CF 935, 1207.~In

addition to liability policies covering Clark and Campbell, the Coffees

carried automobile liability insurancefrom USAA with underinsured

motorist (“UIIM”) coveragewith $25,000 limits, CF 697, which USAA

paid Coffee.

(2) TheCBIC Policy

William Clark General Contractor carried commercial general

liability insurance(“CCL”) with CBIC. CF 764-807. Thepolicy did not

include commercialauto coverage. CF 764. Clark’s businessinsurance

agent, Dale Gilbertson, specifically offered to add commercial auto

coveragefor Clark’s piclcup to his businesspolicies on severaloccasions,

but Clark declinedto purchaseit becauseinsuring his pickup through

‘~ Allstate andSafecopaid their policy limits on behalfof Clark/Campbell. CP
451, 935.
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Allstatewith $50,000limits was less expensive.5Clark paidno premium

for auto coverageto CBIC. CF 764. Instead,for an annualpremiumof

$754, CBIC provided commercial general liability coverage with

$1,000,000 limits for Clark’s construction business that specifically

excluded coveragefor bodily injury “arising out of’ the “use” of an

automobile. Id. For the purposeof the motionsbelow, asa purported

employee,CBIC acknowledgedCampbellasan “insured”undertheCBIC

policy. Thepolicy also containedan “other insurance”clausemaking its

coverage, including the duty to defend, excess over other applicable

insurance. CF 764-807.

Themain insuringform of the CBIC policy is form CC 00 01 01

96, a widely-usedCCL form publishedby theInsuranceServicesOffice

DaleGilbertsontestified thatClarkwashisclient “for manyyears”andthat he
specificallyinquiredif hewantedvehiclecoveragefor hisbusiness:

The CBIC Policy does not includeauto coverage. At varioustimes I
haveinquiredof Mr. Clark whetherhe wantedauto coveragethrough
me,andherespondedthat hepreferredto keephis auto coveragewith
his personallines agent. If Mr. Clark had purchasedauto coverage
throughmeas part of his commercialcoverage,the premiumfor that
auto coveragewould havebeenmany times higher than through a
personallines carrier. Ownedauto coverageis not evenofferedby
CBIC in theparticularpolicy packageMr. Clarkpurchasedthroughme
in2006.

CP446. ~

Brief ofRespondentCBIC - 6



(“ISO”). CP 777_89.6 CBIC’s insuringagreementpromisesto pay“those

sums that the insured becomeslegally obligated to pay as damages

becauseof ‘bodily injury’ or ‘property damage’ to which this insurance

applies.” CP 777. Bodily injury mustbe causedby an “occurrence.” Id.7

However, the CBIC CCL policy also containsthe standardISO

autoexclusiong., which excludedcoveragefor:

“Bodily injury” . . . arising out of the ownership,
maintenance,useor entrustmentto others of pny
“auto” . . . ownedor operatedby or rentedor loanedto any
insured. Use includes operation and “loading and
unloading”.

CF 779. The policy further defined loading or unloading within the

meaningof exclusiong. as thehandlingofproperty:

a. After it is movedfromtheplacewhereit is accepted
for movementinto or onto an . . .“auto”;

b. While it is in or on an . ,.“auto”; or

c. ‘While it is beingmovedfrom an . . . “auto” to the
placewhereit is finally delivered;

but “loading or unloading” does not include the
movementof propertyby meansof a mechanical

6 ISO “is an insuranceindustrytradeassociationwhich developsstandardform

insurancepolicies andoften securesregulatoryapprovalfor their insurance.” American
StarIns. Co. v. Grice, 121 Wn.2d869, 878 n.l9,854 P.2d622 (1993).

Coffeerepeatedlyusesthephrase“coveredperil” in referringto variouslegal
theoriesshehas againstClark/Campbell. Br. of Appellantat 14, 31. This termfound
wasnowherein CBIC’s policy. It is a conceptalien to liability coverageherewhereit is
the instrumentalitybeingused,notthe“peril” which determinescoverage.
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device, otherthan a handtruck, that is not attached
to the. . . “auto.”

CP 787-88.

Although the CBIC policy’s insuring agreementcontainsduty to

defend language, form CBOL 00 06 04 05 amendsthe policy and

substitutesthefollowing languageregardingduty to defend:

4. OtherInsurance

This insurancedoesnot applyto “bodily injury,”. . . which
is coveredby anyothervalid and collectable[sic] insurance
issuedby anyotherinsurer...

Frior to the exhaustionof all otherapplicableinsurance,we
will haveno dutyunderCOVERAGEA — BODILYINJURY
AND PROPERTYDAMAGELL4BILIPZ.. . to defendthe
insured againstany “suit” ~fany other insurer has a duty
to defend,andis defending,the insuredagainstthat “suit”.

CP 807 (emphasisadded).

(3) Pre-suitTendersandResponses

After the accident, Clark/Campbell each immediately informed

theirautoinsurers,Allstate andSafeco. CF 450-51. OnJanuary31, 2007,

before any suit was filed againstClark or Campbell, Campbell’s auto

insurerSafeco,tenderedthe claim to Allstate. CP 434-36. At that time,

Safecoalso askedURIC to evaluatewhetherCBIC’s policy coveredthe

August 18, 2006 accident. CP 863-64. In the tenderto CBIC, Safeco

Brief of RespondentCBIC - S



acknowledgedits coverage for Campbell and Allstate’s coverage for

Clark. CF 4348

Thereis no evidencein the record of any tenderto CBIC until

January31, 2007, whenthe adjusterfor Safeco,Campbell’sauto insurer,

inquiredwhetherallegationsof improperloadingmight be coveredunder

the CBIC policy.9 CP 1203. CBIC adjusterBarbaraCochranereceived

Safeco’stenderon February1, 2007 and by February2, 2007 shehad

aleftedthevicepresidentof claims and CBIC’s generalcounsel. CP 129.

The recordshowsthat CBIC gaveimmediateattentionto the loss. See

Appendix.

While CBIC immediatelyrecognizedthelikely applicability ofthe

exclusion g., CF 1221, it nonethelessundertookan investigationof the

facts and law surroundingthe claim beforemaking a decisionregarding

coverage. Forthe factualinvestigation,URIC commissionedindependent

As you are aware, SafecoInsuranceCompanyof Illinois provides

coverageto Brian Campbellthrough a policy issued to his parents,
William and ConnieCampbell. We recently withdrew all previous
coveragereservationsand concluded that coverageis in order. I
understandthat Allstate provides liability coverage to Brian’s
grandfather,Bill Clark andthatcoverageextendsto Brianwhile heis a
permissiveuserofBill Clark’s truck onthedateof theaccident.

CP434.

Contraryto the suggestionatBr. of Appellantat 5, there is no evidencein the
record that Coffee’s attorney,JohnHollinrake, contactedCBIC any earlier than late
January,2007. SeeCP 447-48 (“I contactedCBIC in January2007andrequestedthat it
payits him ) (emphasisadded).
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adjuster,John Colvard, to interview Clark and obtain the police reports

relevant to the accident. CF 162, 884. For the legal aspectof the

investigation, CBIC retainedthe services of Ronald S. Dinning, an

experiencedand highly-regardedcoverageattorney. CF 893, 992-93,

1223, 1329.10 Dinning advised CBIC unequivocally that based on

controllingWashingtonprecedent,theCBIC policy excludedcoveragefor

the Coffeeclaim againstClark/Campbell. CP 893, 897-99,1225-26. He

based his analysis on CBIC’s policy language and on controlling

Washingtonprecedentholding that lost load accidentsnecessarily“arise

out of’ the “use” of a vehicle, and that efficient proximate cause

argumentsdo not applyto “arising out of’ policy exclusions.CF 1003-08,

1225-26. Dinning testified in his depositionthat hewas familiarwith the

coverageanalysisfor lost load accidents,havinganalyzeda similar claim

within the prior year, including successfullytaking that casethrough

appealto this Court. CF 1331-32. Dinning relied on numerousspecific

Washingtoncases, including ones in which he had been counsel, in

arrivingathis opinion. CP 1225-26,1330-32.

Basedon Dinning’s advice,CBIC senta denial letter to Clark on

March 12, .2007, noting that no tort lawsuit had beenfiled, but asking

‘° Dinning’s independenceis demonstratedby the fact that in a previousauto
coveragecaseCBIC sentto Dinning, he found an error in CBIC’s analysisandadvised
thecompanyto reverseits denial,advicewhichCBIC followed. CP 1093-95,1101-02.

Brief ofRespondentCBIC - 10



Clark to forward suit papersfor review if he was ever servedwith a

lawsuit. CP 904. CBIC expresslyreservedtheright to rely on additional

applicablepolicy provisions. Id.

Subsequentto issuanceof the March 12, 2007 coverageletter,

Coffeeretainedcounsel. On March20, 2007, attorneyMichael Wampold

wrote CBIC and requesteda copy of the March 12 denial letter and

Clark’s CBIC policy. CF 1235. URIC confirmedwith Wampoldthatno

suit hadyetbeenfiled againstthe insured. CF 1236. After first obtaining

the writtenpermissionof the insured, CF 1238, CBIC senta copy of the

March 12 letterand a certified copyof Clark’s policy to Wampold. CP

1242.

(4) TheWrongful DeathSuit andResponsesThereto

After receivingCBIC’s denialletterandinsurancepolicy, Coffee’s

counselfiled a wrongful deathcomplaint againstClark/Campbellin the

King County SuperiorCourt on April 18, 2007. CF 906-09. Coffee’s

attorneytold Safecothat “hewasprimarily filing suit to seewhetherCBIC

will accept the tender of defensefor Clark’s business,Wm Clark

Construction Company.” CP 440. The complaint made numerous

allegationsconfirming that Gavin Coffee’s deathwasdueto a loadbeing

lost while the pickupwasbeingusedon the freeway. CP 907-08. See

Appendix.
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Clark/Campbelltenderedtheir defenseof the suit to Allstate and

Safeco,but not initially to CBTC. Campbell tenderedhis defenseto

Safecoon April 26, and Safecotook immediatestepsto preventa default.

CF 438, 440. Allstate acceptedthe defenseof Clark/Campbellwithout

reservation, CP 451, and had a notice of appearancefiled for both

Clark/Campbellon May 7, 2007. CP424.

Although Safeco and Allstate acknowledgedthat they covered

Clark/Campbellandprovidedthem a defense,CP 450-51, they tendered

the loss to URIC. ~OnMay 10, 2007, Safeco adjusterDoug Lueken

tenderedthe claim againstCampbellto URIC. CF 860-61,1244-45, On

May 16, 2007, attorney David Wieck, the defense counsel Allstate

retained to defend both Campbell and Clark, joined in tendering

Campbell/Clark’sdefenseto CBIC. CP 1265. These tendersboth

acknowledgedthat Safeco and Allstate auto policies appliedto the loss

andthatAllstatewasdefendingbothinsureds.CF 1245, 1265.

CBIC promptly acknowledgedthetenders,CF 1267-68,and asked

Dinning to advisethecompanyregardingthetenders.CF 1041. Dinning

specifically reviewedthe allegationsof the wrongful death complaint,

aware that Coffee’s counsel had attemptedto draft the complaint to

trigger CGL coverage. CF 1270. Nonetheless,relying on clear and

controlling Washingtonauthority, Dinning concludedthat taking the
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allegationsof the complaint as true, therewas no coverage,nor even a

potential for coverage,for Coffee’s claim againstClark/Campbellunder

the CBIC policy, and thus therewas no duty to defend..CP 1270-78.

With URIC’s consent,Dinningpreparedand signeda letter for CBIC to

Wieck decliningto participatewith Allstateand Safecoin defenseof the

wrongful deathaction. CP 1280~86.hIThatMay 31, 2007 denial letter

also specifically reservedthe right to rely on any applicable coverage

defensesor policy language,whetheror not containedin the letter. CP

1284.

In an abundanceof caution,CBIC sought a secondopinion from

another competent coverage attorney, Michael Rogers of the Reed

McClure law firm. CF 1008. Heunequivocallyagreedwith Dinningthat

thecomplainttriggeredno duty to defend. CF 1335.

Despite the unequivocal advice CBIC had received regarding

coverage,in aneffort to protectthe insuredswithoutwaiving policy tenns

and without forcing the insuredsto defenda declaratoryrelief action,

~‘ Dinning did not cite CBIC’ s “other insurance”endorsementin the denial
letter. As heexplainedin his deposition,Dinningdid notbelievethat thewrongful death
complaint triggered even potential coverageunder CBIC’s policy, thus therewas no
reasonto discusshow the CBIC policy would interact with other insurance: “[M]y
opinion then and todayis that the correctanalysiswas that the complaintdidnottrigger
the duty to defend,without evendiscussingwhether or not CBIC would havehad a
primary dutyto defend,whichI don’t believetheywouldhavein anyevent. But because
the duty wasn’ttriggeredin the first place,therewas. . . no reasonto gothere.” CP 1337
(emphasisadded).
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CBIC took the extraordinarystep of sendinga letter on June26, 2007

offering to waiveanyliability defensesto Coffee’sclaim, if Coffeewould

confineherclaim to theinsurancelimits availableto Clark/Campbell.CP

1286-87.

Coffeedeclinedthe offer. CP 1289. Instead,Coffeeenteredinto a

settlementwhich releasedClark/Campbellfrom all liability in exchange

for their$100,000in automobileinsurancelimits, an assignmentof their

rights againstCBIC, and their agre.ementto a $15 million stipulated

judgmentcollectableonly againstCBIC. CF 937-38.

Coffeecommencedthepresentactionin theKing County Superior

Court on December 6, 2007 as the assigneeof the Clark/Campbell

insuranceclaimsagainstCBIC. CF 1-8. Thecasewasultimatelyassigned

to theHonorableCatherineShaffer.

Coffeemovedfor partialsummaryjudgment,askingthe trial court

to nile asa matterof law that the autoexclusionin CBIC’s policy did not

applyandthat CBIC breacheda duty to defendClark/Campbell. CP 171-

95. CBIC opposedthemotion and requested partial summary judgment in

its favor becauseits CGL policy excludedcoveragefor damages“arising

out of’ the “use” of any auto, CP 351-82,and becauseits policy was

excessover Allstate and Safeco given the otherinsuranceprovision in its

policy. CF 28-47.
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The parties stipulatedat the hearingthat the court could grant

summaryjudgment for eitherparty under the auto exclusion. CF 619.12

Thetrial court ruled in favor of CBIC basedon applicationofthe autouse

exclusion. CF 475-77. The trial court statedthat even interpretingthe

allegationsof the complaint broadly in favor of the insured, the policy

exclusionnonethelessapplied and barred any duty to defend. CP 646-48,

650-51.

TheCourtdeniedplaintiff’s motion for recdnsiderationon the duty

to defend. CF 618-19. Tn addition to granting summary judgment to

CBIC on the issue of duty to defend, the Court also dismissed,with

prejudice,all remainingclaims,includingbad faith claims, on October17,

2008. CF 1119-20. Coffeeappealedtherulings on duty to defendandbad

faith. CP 1124-35. CBIC cross-appealeddenial of its “other insurance”

motion. CP 1136-56.

D. SUMMARY OFARGUMENT

CBIC hadno duty to defendClark/Campbellbecauseits exclusion

g. for liability arisingoutof themaintenance,use,or entrustmentto others

of a vehicleappliedunambiguouslyto Clark/Campbell’suseof a pickup

12 The stipulationis reflectedin the trial court’s order. Contraryto Coffee’s

claim that the Clerk’s Paperscontainthe full reportof proceedings,br. of appellantat 26
n.8; the Clerk’s Papershere only containthe trial court’s rulings, not the argumentof
counsel.
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belonging to William Clark General Contractor. This exclusion was

consistentwith the fact Clark declinedcoveragefor his businessvehicles

in his CBIC CGL policy. Theuseof that vehiclewas thecauseof Gavin

Coffee’s death. A load cameloose from the backof thepickupwhile the

vehicle was beingoperatedon 1-5, causingthe accidentin which Coffee

was killed. Therewas no coverageunder CBTC’s CGL policy for this

incident.

CBIC’s decisionwas legally correct. Coverageunder auto and

CGL policies aredesignedto bemutuallyexclusiveai~idapplicationof the

autouseexclusionis consistentwith Clark’s repeatedrejectionof offersto

purchasecommercialautocoveragefor his pickuptruck.

Thecaselaw interpretingtheterm “arisingout of’ in an insurance

policy is unambiguousunderWashingtonlaw. Lost load accidents“arise

out of’ the “use” of thevehicle from which the loadwaslost. Moreover,

adding a negligentsupervisiontheory to the complaint doesnothing to

create the potential for coveragesince regardlessof the legal theory

alleged,the injury still “arisesoutof’ the“use” ofthevehicle.

Since CBTC’s decisionregardingits duty to defendwas legally

correct,CBTC is not liable for badfaith for not agreeingto participatewith

the auto insurersin the defenseof Clark/Campbellfrom Coffee’s claim.

However,evenif CBIC’s decisionwas found to be incorrect, it is clear
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from therecord that CBTC’s decisionwasnot madein bad faith. CBTC

properlyrelied on the adviceof two experience&and competentcoverage

attorneys.

CBIC also properly handled Coffee’s claim against

Clark/Campbell as a matter of law. Coffee allegesno violations of

insuranceclaimshandlingregulationsby CBTC asto Clark/Campbell.She

reliesinsteadon impugningthemotivesof CBIC personnelduringphases

ofthe investigationwhich werenot evengermaneto CBIC’s analysisof

the four cornersof the Coffee complaint. Clark/Campbellsuffered no

harm from URIC’s claims handling becausethey were being fully

defendedby their auto insurancecarriers and werereleasedcompletely

from all liability.

Finally, CBTC’s “other insurance”endorsementrenderedtheCBTC

policy excessto the coverageanddefenseprovidedto Clark/Campbellby

Allstateand Safeco.Underthat endorsement,CBIC hadno dutyto defend

Clark/Campbellsincethey were alreadybeingdefendedby Allstate and

Safeco.

E. ARGUMENT13

~ The casewas decidedon a seriesof summaryjudgmentmotions. Under
well-developedprinciples of Washingtonlaw, this Court reviews orders on summary
judgment,particularly those involving insurancecoverage,de novo. Daley v. Allstate
Ins. Co., 135 Wn.2d 777, 782, 958 P.2d 990 (1998). The interpretationof insurance
policiesis a questionof law. Kitsap Countyv. AllstateIns. Co., 136 Wn.2d567,575, 964
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(1) Princiylesfor Interpretationofan InsuranceContract

Insurancepolicies are contracts,and courtsseek to deteninnethe

intent Of the contractingparties. Eurick v. PemcoIns. Co., 108 Wn.2d

338, 340-41,738 P.2d 251 (1987).’~Courts look to the whole insurance

contract in interpreting it, giving the contract a “fair, reasonable,and

sensibleconstruction” as understoodby the averagepersonpurchasing

insurance.Am.Nat’l Fire Ins. Co. v. B & L Trucking& Constr. Co., Inc.,

134 Wn.2d413, 427, 951 P.2d250 (1998);E-ZLoaderBoatTrailers, ~[iic.

v. TravelersJndem. Co., 106 Wn.2d 901, 907, 726 F.2d 439 (1986). In

effect, courts look to the contextof the policy’s purchaseso that their

interpretation of the insurance contract avoids strained, absurd or

nonsensicalconsequences.Transcon.Ins. Co. v. Wash.Pub. Utils. Dists.’

UtiL Sys.,111 Wn.2d 452, 457, 760 F.2d 337 (1988)!~The courtmust

P.2d 1173 (1998); WeyerhaeuserCo. v. Aetna Cas. & Sur. Co., 123 Wn.2d891, 897, 874
P.2d 142 (1994). Applying the controlling law to the undisputedfacts of this case
demonstratesthat thereare no genuineissuesof material fact, and that the summary
judgmentdismissalof Coffee’s complaintshouldbeaffirmed.

14 The contract must be interpreted in a commercially reasonablefashion.

Washington contract law provides that where two businessentities enter into an
agreement,that agreementwill be given “a commercially reasonableconstmction.”
Wilson Court Ltd. .P’ship v. Tony Maront’s, Inc., 134 Wn.2d 692, 705, 952 P.2d 590
(1998).

~ In the insurancecontext,treatiseauthorThomasHarrisstatesthat thecontext
of theparties’negotiationsfor insurancecoverageleadingto the issuanceof aninsurance
policy is important for the courts’ interpretationof that policy. Thomas V. Harris,
WashingtonInsuranceLaw (2d ed.) (hereinafter“Harris”) § 6.1-6.2 at 6-1 to 6-7. A
court’s focus in interpretinganinsurancepolicy is to determinewhatthepartiesintended
at thetime of contracting. QueenCity Farms, Inc. v. CentralNat’! Ins. Co. ofOmaha,
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look to the plain meaningof thecontractto determinecoverage. Kitsap

County,136 Wn.2dat576.

While exclusionaryclausesareto be construedagainstthe insurer

who draftedthem, Tewell, Thorpe& Findlay, Inc., p,g v. Cont’l Cas. Co.,

64 Wn. App. 571, 575, 825 P.2d724 (1992), exclusionsare appropriate

wheretheyarebargainedfor by thepartiesor they addressincreasedrisk

to the insurer. Mendozav. Rivera-Chavez,140 Wn.2d 659, 666-67,999

P.2dT49 (2000). Courtsmustenforceexclusionaryprovisionsaswritten if

the e~iclusionarylanguageis unambiguous.16AllstateIns. Co. v. Peasley,

131 Wn.2d 420, 424, 932 P.2d 1244 (1997). A court may not create

ambiguitiesby its policy interpretation. Tyrrell v. Farmers Ins. Co. of

Wash.,140 Wn.2d 129, 133, 964 P.2d1173 (1998); City ofEverettv. Am.

Empire SurplusLinesIns. Co., 64 Wn. App. 83, 87, 823 P.2d1112(1991)

(“the courtmaynot modiQj thecontractor createan ambiguitywherenone

exists”).

126 Wn.2d50, 78-79,882 P.2d703 (1994);Eurick, 108 Wn.2dat 340. As Harrisnotes,
the contextof theparties’ negotiationsleadingto thepolicy, including their conduct,and
the structureof thepolicy, shouldbeviewedassourcesof theparties’intent. Harris, id.
at 6-3.

‘° An ambiguity is generallydefinedas languagesusceptibleto two different
reasonableinterpretations.Weyerhaeuser,123 Wn.2dat 897.
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The premium paid by the insured is particularly relevant to

coverage. Lynott v. Nat‘1 Union Fire Ins. Co. of Pittsburgh, Pa., 123

Wn.2d 678, 690, 871 P.2d146 (1994).

These interpretative principles are not merely an academic

exercise. They prevent Coffee, as the assigneeof Clark/Campbell,

CBIC’sactualinsureds,from arguingfor theexistenceofambiguity in the

terms “arising out of’ or “use” in astandardautouseexclusionwhenthe

Washingtoncourth haverepeatedlyheld suchtermsto be unambiguous,”

and whenClark had specifically rejectedcommercialauto coverage. As

succinctlystatedby thetrial judge: “Mr. Clark clearlyhadthe chanceto

cover the vehicle he was using in his businessunder his commercial

insurancepolicy and hechosenot to.” CP 1165.

(2) COL Policies andAuto Liability PoliciesProvideMutually

ExclusiveCoverage
Auto liability coverageand generalliability coveragearemutually

exclusive. To erase or blur this fundamentaldistinction would have

profoundimpactson thepricing and availabilityof insurance.

17 Auto liability premiumsare typically higher than generalliability prentiurns
for the samelimit of liability. If courtsjudicially addauto coverageto generalliability
policies,thepriceof generalliability policieswill necessarilyincreasesignificantly,thus
putting CCL coverageoutof reachfor smallercontractorssuchas Clark. Thiswould be
sociallyandeconomicallycounterproductive.
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A widely-usedinsurancetext,18 describingthe ISO approachto its

CCL form CC 00 01 (themain policy form in the CBIC policy, of which

theautoexclusionis apart),notesthatautoandgeneralliability coverages

are intendedto be mutually exclusive. Malecki,
6

th ed. at 3.12-13,3.29,

3.37. See also, Harris at § 24.2 (“Accidents involving the use of

automobilesare a distinct risk for which a specific premium can be

calculated.”).

Washington cQurts have expressly recognized this “mutual

exclusivity.” See,e.g.,’AetnaIns. Co. ofHa4/brd v. Kent, 85 Wn.2d 942,

948, 540 P.2d1383 (1975) (“the partiesintendedeachpolicy to provide

mutually exclusivecoverage[.]”);Toll BridgeAuthorityv. AetnaIns. Co.,

54 Wn. App. 400, 403, 773 P.2d 906 (1989) (“The purposeof these

[exclusionary]endorsements[ontheCCL policies] is to avoidoverlapping

coveragebecauseincidentsarising out of theuseofthe ferriesarecovered

by thefleet policy.”). Seealso, EssexIns. Co. v. City ofBakersfield,154

Cal. App.
4

th 696, 710, 65 Cal. Rptr.3d 1(2007),reviewdenied,(2007)(an

autoexclusionin aCCL policy “is an exclusiondesignedto limit coverage

18 D. Malecki, A. Flitner, 3. Trupin, CommercialLiability Risk Management

and Insurance,
6

th Ed. (American Institute for Chartered Property & Casualty
Underwriters,2005)(hereinafter“Malecki,

6
th ed.”).
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for risks nonnally coveredby otherinsurance. ‘To covertheserisks, the

insuredmustpurchaseseparateinsurance.”).19

Here, Clark was offered the opportunity to purchasecommercial

autocoverageon severaloccasions.CP 446. Heaffirmatively declinedto

do so. Id. Clark understoodthat he had not purchasedcoveragefor

automobilerisks from CBIC. Coffee did notpresentany declarationfrom

Clark claiming hehad such coverage. The mutual understandingof the

partieshereis clear— this accident~vascoveredby theAllstateandSafeco

autopolicies,not theCBIC CCLpolicy.

(3) CBIC Had No Duty to Defend Becausethe Complaint
Does Not Allege Facts which if Proven Could Impose
Liability on theInsuredWithin thePolicy’ s Coverage

Insurerswho havereservedtheright and duty to defendmustlook

to the allegationsof the complaint to determinewhether that obligation

hasbeentriggered. Woo v. Firemen’sFundIns. Co., 161 Wn.2d43, 53,

164 P.3d454 (2007). While the insurermustdefendif the allegationsof

the complaint, liberally construed, allege facts that would result in

coverageif proven, id. at 52-53,theinsurerhasno duty to defend if the

factsallegedin thecomplaintareclearlynot coveredby thepolicy. Id. at

19 The Legislaturehas createdan insurancesafetynet for victims of auto

accidentswhere the tortfeasor carried no auto liability insuranceor insufficient auto
liability insurancelimits, by requiring auto insurers to offer underinsuredmotorist
(“UlivI”) coverage. RCW 48.22.060(2)(UIM coveragemustbe offered in connection

Brief of RespondentCBIC - 22



53. Our SupremeCourt has explainedthis guidingprinciple, the “four

cornersrule,” asfollows:

The generalrule is that insurers... are obliged to defend
any suit which alleges facts wherein, if proven, would
rendertheinsurer liable. However, allegedclaims which
arenot clearly coveredby thepolicy, relievetheinsurerof
its right and duty to defend.

StateFarm Gen. Ins. Co. v. Emerson,102Wn.2d477, 486, 687 P.2d1139

(1984) (citations omitted). Only if the complaint is ambiguous or

inadequateto allow determinationof coverage,or in conflict with facts

knownorreadily ascertainableby theihsurermustthe insurerlook outside

the complaint. TruckIns. Exch. v. VanportHomes,Inc., 147 Wn.2d751,

760, 58 P.3d276 (2002).

Alleged claims againstthe insuredwhich areclearlynot covered

by thepolicy do not trigger a duty to defend. Kirk v. Mt. Aity Ins. Co.,

134 Wn.2d558, 561, 951 P.2d 1124 (1998); TruckIns. Exch., 147 Wn.2d

at 760; Campbellv. Ticor Title Ins. Co., — Wn.2d —, — P.3d—

(No. 80999-2, June 17, 2009).

No exceptionsto the “four cornersrule” apply to the complaintin

this case. Exclusiong. to CBIC’s CCL policy clearly appliedto thefacts

of the complaint. Even interpreting the allegationsof the complaint

with policies insuringagainstloss“arisingoutof theownership,maintenance,or useof a
motorvehicle.”). Thisstatutespec~ca11yexempts“generalliability policies.” Id.
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broadly in favor of the insured, the trial court statedthat exclusion g.

nonethelessappliedandbarredanyduty to defend:

It is hard for me to see somethingthat would fall more
squarelywithin theauto useexclusionthanthis setoffacts.
I mean,the puzzlethe Court had in reviewing plaintiffs
oppositionon thismotion waswhat onecouldsurmisefrom
the complaint that would not placethesefactswithin the
languageofthis auto exclusion.

The only way this metal shelvingunit got in the position
whereMr. Coffee had to swerveto avoid it and thereby
died, is becauseit cameoff thepiclcup truck in which it had
beenplacedwithout beingproperlysecured:

It is not that the vehicle was an incident, a static spot,
wherethis incidentoccurredthat the vehiclejust happened
to be in a locale. Which is the casein someof the cases
that have beencited to me. The vehicle was the very
instrumentalitywhich causedtheshelvingunit to beon the
roadway and force Mr. Coffee to swerveto avoid it and
therebydie.

All of the casesthat havebeencited to me say that the
critical inquiry for the Court is whetheror not something
thatis connectedto thevehicle,or themotorvehicleitself
is an essentialpartofthe chainof causationthat causedthe
accidentat issue. And here,no truck in which thereis an
unsecuredload; no death. It is assimpleasthat.

I agreewith theplaintiffs aboutthe factsthatthe courtsare
to review the complaint just as broadly as the insurance
companyis supposeto. I agreewith themthatif therewere
someway to construethe complaint in this caseto find
coveragedespitethe languageof the autoexclusionthat I
would haveto find at leastthatthereis a fair argumentfor
trial on the breachof duty to defend. If not finding a
breach. But on this record, I would have to ignore the
languageof the policy and the languageof the complaintto
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find an issue of fact or to find a breachof the duty to
defend.

So, it seemsto me that in this casebasedon the auto
exclusiononly, for thereasonsI haveoutlined,that CBIC is
entitled to judgment as a matter of law. And I grant
summary judgmentto CBIC.

CP646-48,6S0~51.20

In herbrief, Coffeefocuseson theloadingandunloadingaspectof

the CBIC exclusion, purposely ignoring the whole languageof the

exclusionwhich also includes“use” and “operation” çf a vehicle. Br. of

Appellant at 15-36. As so aptly statedby the thaI court, Coffee’s

complaintunambiguouslyallegedfactsdemonstratingthat GavinCoffee’s

deatharoseout of theuseand operationof Clark’s pickupwhile the truck

was traveling on J_521 To argue that the allegationsof the Coffee

20 Coffee statesthat “the trial courtconcludedthat it was Ms. Coffee’sburden

to establishthat the ... exclusiondoes not exclude coverage and that “... the trial
court here assignedthe burdenof proof to the wrong party.” Br. of Appellant at 28.
Althoughit reallyhasno bearingherebecausethis courtreviewstheissuespresentedde
novo, a fair readingof the trial court’s oral ruling showsthat court did nothing of the
kind. Thetrial courtmerelyexplainshow shehadanalyzedthe issues,trying to imagine
any conceivablescenarioby which CBIC shouldhaveconcludedunderthe factsof the
complaint that coveragecould be provided. The trial court could not think of oneand
wasmerelypointingout thatCoffee hadnotraisedoneeither.

21 ~ 3.2 of thecomplaintconfirmedthisfact:

On January 19, 2007, defendantBrian Campbell pled guilty under
RCW 46.61.655for failing to securea load in the first degree. In his
statementonpleaof guilty, Mr. Campbellstatedasfollows:

On August 18, 2006, I loaded and assisted in
operatinga motor vehicle on a public roadway in
King County, WA and my vehicle was carrying a
metal shelvingunit, that wasnot properly secured,
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wrongful deathcomplaint could somehowfall outsideof the CBIC auto

use exclusion, would distort Washington law beyond all recognized

boundaries. Coffee’s argumentrequires this Court to believethat for a

premium of $754, Clark received both CCL and automobile liability

coverage.Thatpositionis unreasonable.

(a) WashingtonLaw Construes“Arising Out of’ and
“Use” Broadly

Coffeeattemptsin herbrief to raisean ambiguity in exclusiong.

by focusing solely on the loading/unloadinglanguage,referencing a

negligent supervisionclaim againstClark, and surfacing the efficient

proximaterule. Br. of Appellant at l8~34.22 The essenceof Coffee’s

and as a result,theunit fell from my vehicle,causing
substantialbodily injury anddeathto GavinCoffee.

CP 908. RCW46.61.655provides,in relevantpart, that “No personmayoperateon any
public highwayany vehiclewith any load unlessthe load’. . . is securelyfastenedto
preventthe . . . loadfrom becomingloose, detached,or in anymannera hazardto other
usersof the highway.” A violation of that statute is evidenceof negligence. Skeiev.
MercerTrucking Co., 115 Wn. App. 144,150,61P.3d 1207 (2003).

Theguilty pleasspecificallyacknowledged— withcriminal consequences— that
Campbellloadedthe pickup, operatedthepickup, andthat such operationand“loading
and unloading,” “caus[ed] substantialbodily injury and death to Gavin Coffee.”
Although Clark’s similar guilty plea and conviction are not allegedin the complaint,
Clark’s use of thepickup,his participationin the loading,and his negligententrustment
of the driving to Campbellare specifically allegedandsimilarly fall directly within the
exclusion.

22 Coffee statesthat “[N]o Washingtoncourthasever addressedin a published

opinion an insurer’sduty to defend in a matter involving the automobileexclusion at
issuehere.” Br. of Appellantat 24. This statementis plainly wrong. SeeKrempl v.
UnigardSec.Ins. Co., 69 Wn. App. 703,850 P.2d533 (1993).
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argument is found in her brief at 18 where she attempts to evade

Clark/Campbell’s “use” of the businessvehicle. She contends that

Clark/Campbellwerenegligentin failing to securethe shelfafter loading

the truck and beforeoperatingit, and Clark was negligentin failing to

superviseCampbell. Theobvious flaw in Coffee’s argumentis that all of

this conductarises out of Clark/Campbell’suseof the Clarkpickupand

suchconductis excludedunderexclusiong. ofCBIC‘spolicy.

Coffee’s attempt to evadethe fact that her complaint asserted

claims againstClark/Campbell“arising out of’ the “use” of thebusiiiess

pickup is not surprising. Washingtonlaw is unambiguousin reading

“arising out of’ or “use” or “loading/unloading” broadly both in the

contextof an insuringagreementor an exclusion. Coffeeignoresthefact

that thepolicy’s exclusiong. pertainsnot only to loading/unloading,but to

anyuseoftheClark businesspickuptruck

Coffeehasnever contestedthe fact that Washingtoncourtshave

specificallyheld thatthephrase“arising out of is unambiguousandhasa

broadermeaning than ‘caused by’ or ‘resulted from.” Toll Bridge

Authority, 54 Wn. App. at 404. The phraseis understoodto mean

Coffee also statesthat “Becausethe duty to defendis broaderthan the duty to
indemnify, CBIC cannotproperlyrely on casesaddressingindemnity.” Br. of Appellant
at 45. This statementtoo, is wrong in light of the fact that the duty to defendis based
solely on whether therewould be a duty to indenini~’if all the allegations in the
complaintarepresumedto betrue.
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“originating from,” “having its origin in,” “growing out of,” or “flowing

from.” Id. Indeed,the phrasehas a much broader application than

“proximatecause:”

To construe “arising out of’ as requiring finding of
“proximate cause” ... doesviolenceto the plain language
of the policy. “Arising out of’ and “proximate cause”
describetwo differentconcepts.

Id. at 407 (holding that, where the policy contains “arising out of’

language, “[a] determination of proximate cause is not a necessary

precedentto determinationof coverage.”). This term is unambiguousin

Washingtonlaw. Fidelity & Deposit Co. ofMaryland v. Dally, 148 Wn.

App. 739, 744, 201 P.3d1040(2009).

Similarly, thereis little questionunderWashingtonlaw that the

term “use” is unambiguousand is broadly construed. “The term ‘use’

usually is construedto include all proper uses of an automobile.”

(emphasisadded). TransamericaIns. Group v. United .Pac. Ins. Co., 92

Wn.2d 21, 26, 593 P.2d 156 (1979),overruledon othergrounds,Statev.

Olson,126 Wn.2d315, 893 P.3d629 (1995).

In the specific applicationof theterms“arising out of’ and “use”

to vehicles,theWashingtoncasesarelegion in construingsuchtermsvery

broadly. It is importantto note that this languageis relevantboth to

insuring agreementsand exclusions. When addressingvirbially identical
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languagein a coveragegrant and an exclusion, the languagemust be

interpretedconsistently.AetnaIns. Co., 85 Wn.2d at 947; Harris, at § 24-

3 to 24-4. Seealso, QuadrantCorp. v. Am. StatesIns. Co., 154 Wn.2d

165, 172, 110 P.3d 733 (2005) (explaining that although “exclusions

shouldbe strictly construedagainstthe drafter, a strict applicationshould

not trumptheplain, clearlanguageof anexclusionsuchthat a strainedor

forcedconstructionresults”).

As thetrial courtcorrectlyunderstood,CF 648, the critical inquiry

for the Courtis whetherthevehicle itselfwasmorethanthemeresitus of

theaccident:

As our SupremeCourt recently reaffirmed, an accident
“arisesoutof theuse” of a vehicleif “the vehicleitselfor
permanentattachmentsto the vehiclecausallycontributed
in someway to producethe injury.” The phrase “arising
out of’ means“originating from,” “having its origin in,”
“growing out of,” or “flowing from.” It is not necessary
that the useof the vehiclebe the proximatecauseof the
accident. Instead,“[ijt is only necessarythat therebe a
causalconnectionbetweentheuseandtheaccident.”

McC’auley v. Metro. Prop. & Cas. Ins. Co., 109 Wn. App. 628, 633, 36

P.3d1110 (2001). Seealso, Detweilerv. J.C. PenneyCas. Ins. Co., 110

Wn.2d99, 109, 751 P.2d282 (1988); TransamericaIns. Group, 92 Wn.2d

at 26; Krempl, 69 Wn. App. at 706-07; Toll BridgeAuth., 54 Wn. App. at

404; AvemcoIns. Co. v. Mock 44 Wn. App. 327, 329, 721 P.2d34 (1986);
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StateFarm Mut. AutoIns. Co. v. CentennialIns. Co., 14 Wn. App. 541,

543, 543 P.2d645 (1975),reviewdenied,87 Wn.2d 1003 (1976).

Washington courts have upheld applicability of the auto use

exclusionevenin caseswith attenuatedconnectionsto the actualoperation

of the auto. In Beckmanv. Connolly, 79 Wn. App. 265, 898 P.2d357

(1995), theCourtofAppealsrejectedcoverageunderaCGL policybased

on theautouseexclusion. In that case,acigarettelit in thecab of a truck

causedan explosionthat forced the pickup over an embankment. In

denying coverageunder the auto use exclusion, the Court of Appeals

stated:

the phrasemeansthat the claimed injury must have
originatedfrom, had its origin in, grown out of, or flowed
from, the useof the vehicle. In alternativeterms, “the
vehiclemust contributein somefashiontowardproducing
the injury; thevehiclemust bemorethan the coincidental
placein whichtheinjury occurred.” This is theonly causal
connection required, and the “use” need not be a
“proximate” causeoftheoccurrenceor injury.

Id. at 273-74(citationsomitted). Therewasno coveragebecausethetruck

wasmore than themeresitus ofthe injury,23 butrathertheaccidentwould

nothavehappenedbutfortheuseof thetruck. Id. at 274.

~ CompareCuip v. AllstateIns. Co., 81 Wn. App. 664, 915 P.2d 1166, review
denied, 130 Wn.2d 1009 (1996) (passengerinjuredfrom shootingwhile standingnext to
vehiclewasnotcoveredbecauseinjury did notariseoutof theuseof thevehicle).
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Most recently, in the context of an insuring agreement,our

SupremeCourt reiterated its commitmentto a very broad analysis of

“arising out of’ and “use” in connectionwith autos. In Butzbergerv.

Foster, 151 Wn.2d 396, 89 P.3d 689 (2004), the Court held that a Good

Samaritankilled while attemptingto rescuea driver of overturnedpickup

truck on the highway was coveredunderthe driver’s UIM provision as

well asunderthepolicy coveringthevehiclethe GoodSamaritandroveto

the site. In its opinion, the Court analyzedits jurisprudenceon “arising

out of’ and“use,” and distilledthatjurisprudenceto athree-parttest:

(1) theremustbe a causalrelationor connectionbetween
theinjury andtheuseofthe insuredvehicle; (2) theperson
assertingcoveragemustbe in reasonablyclosegeographic
proximity to theinsuredvehicle, althoughthe personneed
not be actuallytouching it,24 and (3) the personmust also
be engagedin a transactionessentialto the use of the
vehicleatthetime.

Id. at 410. Therecanbe little doubtbut that the deathof Gavin Coffee

arose out of ClarklCampbell’suseof the Clark pickup truck within the

meaningofButzberger.

24 In Greenev. Young, 113 Wn. App. 746, 54 P.3d 734 (2002), the Court held

that a husband’semotionaltraumain coming upon an accidentscenewherehis injured
wife wasbeing carried away on a stretcherand his son wascrying uncontrollablyin a
stranger’sarms,“aroseoutof’ “use” of a motor vehicledespitethefact thathe arrived
afterthe incidenthadconcludedandhewas notevenpersonallyinvolved in theaccident.
Interpreting thecausalrequirementassociatedwith “arising out of’ useof an auto,the
Courtstated,“We seeno reasonto restrictcausalconnectionto accidentsituationswhere
the vehicle actually touches the victim. Accordingly, the vehicle here causally
contributedto produce[the husband’s]injuries.” Jd. at 754.
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In summary,Coffee’s contentionthatinjuriesresultingfrom a load

lost from a truck beingoperatedon the highway do not “arise out of’

“use” of the vehicle from which the load was lost is unreasonableand

contraryto Washington.As a matterof law, the allegationsof theCoffee

wrongful deathcomplaintfall squarelywithin CBIC’ s exclusiong.

(b) LoadingandUnloadingProvidesan Additional. Not
PrimaryBasisfor FindingNo Duty to Defend

Coffeeassertsthat CBIC breachedits duty to defendbecausethe

term“loading andunloading”is somehowambiguous.Br. of Appellantat

26-30. Neitherthe trial courtnorCB~C,however,relied on themeaning

of “loading and unloading”in finding that the Coffeecomplaint failedto

allege facts which could conceivablygive rise to a duty for CBIC to

defend Clark/Campbell. This case is not a “loading and unloading”

coveragedisputewherethevehicle wasnot otherwisein useso coverage

turns solely on whether the proffered activity constituted“loading and

unloading.” In this case,a load fell out of a moving vehiclewhich was

undisputedlybeingoperatedon I-S. The pickup was in “use” under the

termsof the policy becauseuseis definedasincluding “operation” and

“loading and unloading.” A fmding that the injury also aroseout of
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“loading andunloading”is an additionalbasisfor applicationofthe auto

useexclusion.25

Our Supreme Courthasalsoheld asamatterof law that lost load

accidentsnecessarily“arise out of’ the “use” of the vehicle from which

the loadwas lost. In McDonaldIndus., Inc. v. RollinsLeasingCorp., 95

Wn.2d 909, 641 P.2d947 (1981) a tractor trailer lost its load in traffic.

The Court found it to be “apparent” and “without question” that the

accidentaroseout ofthe“use” ofthe vehicle. Id. af912.

Similarly, in Aetna Ins. Co. of Hartford, iupra, an injury was

causedwhenarock fell from thebed ofatruck,bouncedon theroad, and

crashedthroughthe car windshield striking the passenger. The insurer

admitted coveragefor the incident under the auto policy but denied

coverageunderthegeneralliability policy. TheSupremeCourt concluded

thecoverageswere“mutually exclusive”andfoundno coverageunderthe

generalliability policy for theincident. Id. at 947-48.

Clark’s pickup was being usedto transport constructiondebris

from Clark’s jobsite to the dump. As in McDonald, Clark/Campbell’s

“use” ofthetruck wasnecessarily“a causativefactorin the accident,”just

25 Coffee’scites to internalCBIC e-mailsquestioningwhetherthe“loading and

unloading”phraseappliedto this loss, are entirely consistentwith CBIC’s position that
coveragewasexcludedunderthe“operation” aspectofvehicle“use.” Br. of Appellantat
5-6.
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as the trial court observed: “The vehicle was the very instrumentality

which causedtheshelvingunit to beon theroadwayandforce Mr. Coffee

to swerveto avoid it and therebydie.” CF 648.

Coffee’s citation of McDonaldIncites, in support of her “loading

and unloading” ambiguity argumentis not well talcen. In that case,the

meaningof “loading and unloading” was importantbecausethat policy

coveredvehicle “use,” but excluded vehicle “loading and unloading”.

Thus, the Courthad to detenninefirst whetherthe injury “arose out of’

vehicle “use,” and then whetherthe “loading and uhloading” exclusion

applied.26 Here, theoperativeholdingfrom McDonaldIndus. is that“it is

apparent”and“without question”that the lost loadaccident“aroseoutof’

the “use” of an auto. 95 Wn.2d at 912. It is irrelevant whether the

McDonaldIndus. courtalso foundtheundefmed“loading andunloading”

term in thatcaseto havebeenambiguous.

The lackofa policy definition for “loading and unloading”has,in

other cases,requiredcourts to construethe phrasebroadlyor narrowly,

accordingto its usein the policy andpossiblereasonablemeanings. See,

e.g., McDonaldIndus., supra; TransarnericaIns., supra; Fiscus Motor

Freight, Inc. v. Universal Sec.Ins. Co., 53 Wn. App. 777, 770 P.2d 679,

~ Exclusiong. in CBIC’s policy excludedboth “use” and “loading/unloading”
as an aspectof “use.” CP779.
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review denied, 113 Wn.2d 1003 (1989). By contrast,the “loading and

unloading” clause in the CBIC policy, exclusion g. broadly defines

“loading and unloading.” CP 787-88. Nowhere is its scopelimited to

injury that occurs“during” loadingandunloading. Theexclusionapplies

to injuriesthat “ariseout of’ “loadingand unloading”(in additionto other

aspectsof “use”). As discussedabove,“arising out of’ requiresonly a

broad causal connection. Consequently,Coffee’s argumentsabout

whetheror whenloadingandunloadingwas “complete”areunavailingto

her.

To bring the loading andunloadingaspectof exclusiong. to bear

here, there must be a causal connection between the “loading and

unloading” and the resulting injury to Gavin Coffee. The Coffee

complaint containsmany allegations of a causalconnection between

Gavin Coffee’s injury andthe activities within the scopeof “loading and

unloading.”

• ¶ 2.4: “Themetal shelvingunit which fell from thepickup
had beenplacedinto the rear ofthe vehicle . ~. . by Clark
and Campbell. The unit wasnot tied downor securedin
any way.”

• ¶ 3.1: Campbelland Clark “were negligentin failing to
securethemetalshelvingunitbeforeoperatingthepiclcup.”

• ¶ 3.2: Campbell“loaded. . . a motorvehicle”, theshelving
“was not properly secured,” and this causedinjury to
Coffee.
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• ¶ 3.3: “The failure to securethe metal shelving unit
contributedto and wastheefficientproximatecauseof the
deathofGavinCoffee.”

CF 907-08 (emphasisadded). Eachof theseallegationsfalls within the

definition of “loading andunloading” and is includedwithin thebroader

conceptof “use” of the pickup. As theseassertionsin the complaint

demonstrate,Gavin Coffee’s death“aroseout of’ loadingand unloading,

and operationoruseof theClark pickup. Thecomplaintitself establishes

therequisitecausalconnectionbetweentheexcludedactivities and Gavin

Coffee’s death. Thus, the“loading andunloading” aspectofexclusioii g.

in theCBIC policy also applies.

(c) The Negligent Supervision Allegation in the
Complaint Does Not Create a SeparateCovered
Claim

In an effort to avoid theapplicationof exclusiong., Coffeeargues

that Clark’s alleged“negligencein failing to supervise”Campbellcreated

a duty to defendthis separatetheoryofliability, and citesaMontanacase

in supportof that proposition. Br. of Appellant at 18. This, however,is

not the law in Washington. Creativedraffing of theoriesfor recovery

cannot circumvent clear policy exclusions. In Stouffer & Knight v.

Continental C’as. Co., 96 Wn. App. 741, ~82F.3d 105 (1999), review

denied, 139 Wn.2d1018(2000),a professionalliability policy containeda

dishonest employee exclusion. The court held that the exclusion
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precluded coverageeven in the face of an allegation by the insured

attorney that his secretary’sembezzlementarose out of his negligent

failure to superviseher. Id. at 751 n.13 (“[A]greeing with Knight’s

argumentswould effectively eliminatethe exclusionbecausewheneveran

employee commits a dishonest/criminal act, allegations framed in

negligencecan always be claimed againstthe employee’ssuperiors.”).

Seealso, Nat’l Clothing Co., Inc. v. Hartford Cas.Ins. Co., 135 Wn. App.

578, 585, 145 F.3d 394 (2006),reviewdenied, 161 Wn.2d 1006 (2007)

(exclusionfor damagearising from insured’sproductapplied,regardless

of the litigation theory under which a claim was pursued); Transport

Indem. Co. v. Sky-Kraft, Inc., 48 Wn. App. 471, 740 P.2d 319 (1987)

(auto-boat-aircraftuse exceptionappliedas well to negligent instruction

theory);FarmersIns. Group v. Johnson,43 Wn. App. 39, 715 P.2d 144,

reviewdenied, 106 Wn.2d 1010 (1986) (auto-boat-aircraftuseexclusion

appliedto “negligententrustment”causeofaction).

Regardlessof anynegligentsupervisionallegation,Coffee’s death

nonethelessstill arose out of Clark/Campbell’s use of the pickup.

Although negligentsupervisionmay be a legal theory for recovery,the

“bodily injury” still “aroseout of’ theuseofthepickup and falls squarely

within thescopeof exclusiong. in CBIC’s policy.
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(d) The Efficient ProximateCauseRule Is Inapplicable

Here

Coffee also makes an odd, half-hearted argument27that her

assignorsClark/Campbellbenefittedfrom the applicationof principlesof

efficientproximatecause. Br. ofAppellantat 30-33. Shedoesnot setout

efficientproximatecauseasa distinctissuefor this Court’s consideration.

Br. ofAppellantat2.28

Washingtonlaw specifically rejects application of the efficient

proximate cause‘analysis to liability policy exclusions containingthe

language“arising dut of’ because“arising out of’ and “proximatecause”

describetwo different concepts. Toll Bridge Authority, 54 Wn. App. at

407.29 Seealso, e.g., Mut. of Enumclaw Ins. Co. v. Patrick Archer

27 Later in her brief at 32, Coffee statesthat this Court doesnot evenneedto

decideif efficient proximatecauseappliesto anexclusionwith “arisingoutof’ language.

28 Thetraditional formulationof the rule is whereanunbrokencausalchainof

eventsproducesa loss, a court must look to the preponderantor efficient causeof the
loss, i.e., the onethat set the othersin motion, to determineif thereis coverageor if an
exclusionapplies. Kish v. Ins. Co. ofN Am., 125 Wn.2d 164, 170-72, 883 P.2d 308
(1994)(no coverageunderpolicy exclusionwhereflood waspredominantcauseof loss,
despitefact that rain was a cover~dperil). The rule appliesprincipally to first party
coverage. Harris at § 44.2 (rule adoptedto addresscausation issuesin first-party
homeownerscases).

29 The Krempl court also rejected the “joint causation” rule for auto use

exclusionswhich is appliedin somejurisdictions,69 Wn. App. at 535, concludingthat
thejoint causationrule is inapplicableinWashingtonbecausethephrase‘arising outof’
in anexclusion“precludesaninquiryinto the causationof an accident.”

Even, however,if a court were to adoptthe “concurrent causation”approach,
thereis still no duty to defendthe complaint in this case. In Allstate Ins. Co. v. Jones,
139 Cal. App. 3d 271, 188 Cal. Rptr. 557 (1983), a California “lost load” casedecided
underthe“concurrent causation”approach,thecourt ruledthata generalliability policy
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Constr., Inc., 123 Wn. App. 728, 739, 91 P.3d 751 (2004); Stouffer &

Knight, 96 Wn. App. at 752-53 (injury “arising out of’ use of auto

excluded despite allegation that negligent supervision was efficient

proximatecauseofaccident);City ofEverett,64 Wn. App. at 88-89.

CoffeecitesKey Tronic Corp. v. Aetna(Cigna)Fire Underwriters

Ins. Co., 124 Wn.2d 618, 881 IP.2d 201 (1994) for the propositionthat

thereis somesplit of authorityregardingtheapplicability ofthe“efficient

proximate cause” approachto “arising out of’ exclusions. Br. of

Appellantat 3 1-32. Thatis not true. Thestatementin KeyTronic thatthe

efficient proximatecauserule “cannotbe circumventedby an exclusionary

clause”wasmerely explainingwhatthe efficientproximatecauserule is,

sothe court could rejectthe appellantin that case’srequestto expandit.

KeyTronicneitheraddressedthe“arising outof’ languagenorappliedthe

efficient proximate cause rule in that case. It did not mention nor

distinguish any of the numerous liability insurance cases rejecting

applicationofefficientproximatecauseto “arisingout of’ exclusions. No

reportedcasedealingwith “arising out of’ exclusionswhich came after

KeyTronichasevermentionedit.

that excludedcoveragefor injuries “arising out of the . . . use” of auto did not provide
coveragewhenrebar that was inadequatelysecuredon the insured’spickup truck killed
thedriverof anothei~vehicle. Id. at 277.

Briefof RespondentCBIC - 39



Coffee’snextattemptsto circumventthebodyof law dealingwith

“arising out of’ liability exclusionsby citing AmericanBestFood, Inc. v.

Alea London, Ltd., 138 Wn. App. 674, 158 P.3d 119 (2007), review

granted, 163 Wn.2d 1039 (2008). Br. of Appellant at 22-24. American

BestFoodwas a suit overallegedlyseparateor aggravatedinjuries caused

by transportingand dumpinga patronon the ground afterhehad suffered

an earlierassaultin a restaurant;thepolicy excludedan insured’sliability

arising from an assaultandbattefy. The presentcase,however,doesnot

involve a situation where separatebodily harm could be attributedto

different covered and uncoveredevents. Here, Gavin Coffee did not

suffer separateinjuries from both coveredanduncoveredevents. Coffee

simply argues that separatecoveredand uncoveredeventscombinedto

causetheinjury which occurred.This typeof causationinquiry, however,

in the contextof an “arising out of’ exclusionis preciselywhathasbeen

rejectedby the line of casesfollowing Toll BridgeAuthority. American

BestFood does nothing to underminethis body of law. If anything,

AmericanBestFood supportsCBIC’s positionas it cites favorably the

numerouscasesupholding “arising out of’ exclusionswhere, as here,

separateactscombineto producean excludedinjury.

Gavin Coffee’s death “arose out of’ Clark/Campbell’suseand

operation of thepickup true/c, and this is preciselywhat was excluded
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from coverageby exclusion g., regardlessof allegationsabout efficient

proximate cause. Even if a “cause” of Gavin Coffee’s death was

Clark/Campbell’sfailure to securethe shelvingunit, br. ofappellantat 30;

CF 537, as coveragecounsel Dinning correctly noted, this is “legally

irrelevantunderWashingtoncaselaw,” CP 1334, since the accidentstill

aroseout of the “use” and“operation” of the piclcup.3° In any event, even

an efficient proximatecauseanalysisdoesnothelp Coffeeasany failure to

securewasnecessarilya failure to securethe unit to thepickuptruck. See

AllstateIns. Co., 139 Cal. App.3d at 2t7 (under causation-basedanalysis

insured’s failure to securea lost load was necessarilyfailure to secureto

pickuptruckandthuswas excludedby autouseexclusion).

30 The casescitedby Coffee do not help her. SeeWright v. SafecoIns. Co. of

America, 124 Wn. App. 263, 109 P.3d 1 (2004). This Court held that a construction
defect exclusion to a homeownerspolicy foreclosedcoveragefor mold damagethat
resultedfrom construction-causedwaterdamage.Id. at 274-75. WrightsupportsCBIC’s
positionhere.

Similarly, in Eidev. StateFarm Fire & Cas. Co., 79 Wn. App. 346, 901 P.2d
1090 (1995), this Court refusedto apply the efficient proximatecauserule where the
Court determinedin a claim involving a landslide occasionedby heavy rainfall that
exclusionsforearthmovementandwater damageappliedas well to “weakenedsoil” and
“rising groundwater.”

Finally, Coffee’scitation of Krempl is entirely misplaced. This Court rejected
applicationof therulewhere“arising outof’ languageis present. ThisCourt also noted
that the rule was inapplicablein any eventto thefacts of the casebecausethe covered
eventdid notsetin motion an uncoveredevent. 69 Wn. App. at 705-06. In fact, in that
case,the precipitatingeventwas uncoveted. Seealso,McDonaldv. StateFarm Fire &
Cas. Co., 119 Wn.2d 724, 735, 837 P.2d 1000 (1992) (efficientproximatecauseonly
comesinto play wheninitial peril is a coveredperil).
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The efficient proximate cause rule does not support Coffee’s

argumenton the duty to defend.

(4) CBTC Did Not Owe a Duty to Clark/Campbell to.
Indemnify

A party claimingbenefitsunder an insurancepolicy hastheburden

of proving a claim is within theterms of the policy. Waitev. AetnaCas.

& Sur. Co., 77 Wn.2d 850, 853, 467 P.2d847 (1970); E-Z LoaderBoat

Trailers, 106 Wn.2dat 906; Overtonv. ConsolidatedIns. Co., 145 Wn.2d

417,431,38P.3d322 (2002). Unlike thedutyto’defendwhich focuseson

whether the policy conceivablycovers the comtilaint’s allegations, the

duty to indemni& focuses on whether the policy actually covers the

complaint’s allegations. Woo, 161 Wn.2d at 53. Here, for all of the

reasonsset forth above,liability for the deathof Gavin Coffee doesnot

fall within the coverageavailable to Clark/Campbellunder the CBIC

policy. In addition,Coffeehasnot assignederror to or presentedargument

on the trial court’s determinationthat CBIC did not owe Clark/Campbell

indemnificationunder its policy. Br. of Appellant at 1. Thus, Coffee

concedesthatClark/Campbellwerenot coveredunderCBIC’s policy.

(5) Clark/Campbell’sBad Faith Claims againstCBIC Do Not
Create a Material Issue of Fact and Were Properly
Dismissedby the Trial Court
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Coffeemakesavery generalargumentconcerningCBIC’s alleged

badfaith. Br. ofAppellantat 36-48. Herprincipalargumentappearsto be

that CBIC was automatically liable for bad faith if it denied

Clark/Campbella defense. Shealso assertsas Clark/Campbell’sassignee

that CBIC did not properlyhandleher claim againstClark/Campbell,but

shenotablyignoresCBIC’s June26, 2007 letter in which CBIC offeredto

waive anyliability defensesto Coffee’sclaimsif sheagreedto confineher

recoveryto available insurancelimits. CP 1286-87. Coffeemisstates

Washingtonlaw on badfaith, andignoresCBIC‘s effort~to protectClark.

Herbadfaith contentionsarebaseless.

To succeedon a bad faith claim, an insuredmust show that the

insurer breached the insurance contract, and that the breach was

“unreasonable,frivolous, or unfounded.” Smithv. SafecoIns. Co., 150

Wn.2d 478, 485, 78 P.3d 1274 (2003) (quoting Overton, 145 Wn.2d at

433). As theSupremeCourtstated:

If theinsurercanpoint to areasonablebasisfor its action,
this reasonablebasisis significant evidencethat it did not
act in bad faith and may even establish that reasonable
minds could not differ that its denial of coveragewas
justified.

Id. at486.

For the reasonsset forth above,CBIC did not breachits insurance

contractwhenit failed to participatewith the autoinsurersin the defense
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of Clark/Campbell. Even, however, were CBIC incorrect in its

determinationregardingits duty to defend,no reasonablepersoncould

concludethat the decisionwas madein bad faith or that the insureds

sufferedany damagesas aresult. In fact, therecordshowsan affirmative

absenceof anyharmto Clark/Campbell.

Coffee’s legal argumentsaboutbad faith aresimilarly erroneous.

Coffee incorrectlyarguesthat allegedproceduralerrorsin claimhandling

could justi~coverageby estoppel,ignoring the WashingtonSupreme

Court’s expressholdingto thecontraryin St. PaulFire & MarineIns. Co.

v. Onvia, Inc., 165 Wn.2d 122, 196 P.3d664 (2008). Thefactualrecord

hereis filly developed.No reasonablepersoncouldfind bad faithin this

case.Thedismissalshouldbe affirmed.

Althoughbad faith is generallya questionof fact, where,ashere,

the recordis detailedand clear and thenonmovingpartyreliespurelyon

speculationand argumentativeassertions,badfaith claims canand should

be dismissed. Rizzutiv. Basin Travel ServiceofOthello, Inc., 125 Wn.

App. 602, 615, 105 P.3d 1012 (2005) (resolvingbad faith on summary

judgment;“questionsof fact may be detenninedas a matter of law if

reasonableminds could reachbut one conclusion.”). Accord, Smith, 150

Wn.2dat 485. Here, asin Rizzuti, Coffeecannotestablishagenuineissue

ofmaterialfacton badfaith.
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(a) CBIC Correctly Declined to Defend Clark/
Campbell

Coffee’s substantivebad faith claim is very limited: Coffee’s only

allegation of substantivebad faith is that CBIC acted in bad faith by

“refusing to defend Clark and Campbell, even under a reservationof

rights, after filing of the Wrongful Death Complaint.” CP 7. In other

words, Coffee allegesthat refusingto defendClark/Campbellconstituted

badfaith.

To succeedon sucha badfaith claim, the insuredfirst must show

th’at the insurer, in fact, breachedtheinsurancecontract. SeeSmith, 150

Wn.2d at 484 (“To succeedon a bad faith claim, thepolicyholdermust

show the insurer’s breach of the insurance contractwas ‘unreasonable,

frivolous, orunfounded.”). A correct denial of defense,as occurredhere,

necessarilydefeatsCoffee’sbadfaith claim. Whenclaimsin a complaint

are clearly outside a policy’s coverage, an insurer has no duty to

investigateor otherwiselook outsidethe complaint. Campbell, supra;

Holly MountainResourcesLtd. v. WestportIns. Co., 130 Wn. App. 635,

649, 104 P.3d725 (2005); UnigardIns. Co. v. Leven,97 Wn. App. 417,

425-26,983 P.2d1155(1999),reviewdenied,140 Wn.2d 1009(2000).31

31 . . . .

Coffee cnticizesthetrial court for not reachingthe issue of bad faith after
finding no duty to defend. Br. of Appellant at 14, 48. However, attorney Michael
Goldfarbconcededatoralargumentthat if thetrial courtfound no duty to defend,thenit
neednot to reachthe issueofbadfaith.
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(b) CBIC’s Decision on the Duty to Defend Was

Reasonable

Even if CBIC’s decisionto deny Clark/Campbella defensewas

erroneous(which it was not) suth decisiondoesnot constitutebad faith

unlessthe breachwas “unreasonable,frivolous, or unfounded.” Smith,

150 Wn.2d at 485.32 “Bad faith will not be found where a denial of

coverageor a failure to provide a defenseis basedupon a reasonable

interpretationoftheinsurancepolicy.” Kirk, 134 Wn.2dat 560-61.

CBIC’s denial of a defenseto Clark/Campbellwas reasonable.

CBIC rçceived unequivocal legal advice from two outside coverage

Coffee now attemptsto avoidproving a breachof contractby arguingthat, “if
bad faith exists,then coverageis legally irrelevant.” Br. of Appellant at 15. However,
this ignoies the fact that a breachof the insurancecontract is a necessaryelementto
establishsubstantivebadfaith in thefirst place.

Further,for abad faith claim involving thehandlingof a claim, wherecoverage
is not a necessaryelement, the SupremeCourt has specificallydisavowedcoverageby
estoppelasaremedy;the insuredmustprove actualharm. St.Paulv. Fire & Marine Ins.
Co., 165 Wn.2dat 133.

32 Accord,Rizzuti, 125 Wn. App. at 617; Castle & Cooke, Inc. v. GreatAm.

Ins. Co., 42 Wit App. 508, 5~8,711 P.2d 1108, reviewdenied,105 Wn.2d 1021 (1986);
Smithv. Ohio Cas. Ins. Co., 37 Wn. App. 71, 74-75, 678 P.2d 829 (1984); Miller v.
IndianaIns. Cos.,31 Wn. App.475,479,642P.2d769 (1982).

In fact, in orderto establishbad faith, the insurer’sconductmustbe egregious.
SeeAndersonv. StateFarm Mut. Ins. Co., 101 Wn.App. 323, 2 P.3d 1029 (2000), review
denied, 142 Wn.2d1017 (2001)(Surerfailed to discloseexistenceof Ulivi coverageto
insured);TruckIns. Exch.,supra (insurerdeniedcoverageandfailedto defendthe insurer
withoutexplanationandthenoffered a tardy, after-the-factexplanationwitha laundrylist
ofexclusionswithout any analysisor correlationto theparticularclaims; theinsureralso
lied aboutconductinga thoroughinvestigationor theclaim anddid notrespondto request
for meetingsfromtheinsured).
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attorneys that controlling Washington law and the unambiguous

allegationsof Coffee’s complaint meantexclusiong. applied. Dinning

wasspecifically awareof another“lost load” casethat wason “all fours”

with this case,both factually and legally, in which his legal analysishad

prevailedat trial. CF 1328-29. Dinning had litigated an “arisingout of’

caseat trial and on appealthat presentedsimilar issues. CF 1331-32.

Dinning, further relied on a multitude of publishedWashingtoncases

discussing“arising out of,” efficient proximatecause,and the “use” of

autos. CP1329-32.

Unlike in thesituationin Woo,a casecitedby Coffee,therewasno

“equivocation” in the advicereceivedby CBIC that a denial of defense

wasproper. In Woo, the coverageattorneyexpresslyacknowledgedthat

cases he relied upon were “not entirely on point” and that a court

reviewingthemmight concludetheyrelateonly to casesinvolving sexual

assault,asopposedto a practicaljoke in a dentist’soffice. 161 Wn.2dat

60. Here,in contrast,Dinningrelied on multiple publishedcasesprecisely

discussing“use” and “loading orunloading” of autos,discussingefficient

proximate causeand the auto use exclusion, and even on his direct

CBIC wasnotrequiredto ignorethelanguageof its policy or to coverrisksfor
which Clarkpaidno premium.
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Washingtonappellateexperiencewith an auto “lost load” casewherethe

victim sought proceedsfrom the insured’s general liability insurance

policy. As a matterof law, CBIC’s refUsal to defendClark/Campbellwas

reasonable.

(c) CBIC Properly Handled Coffee’s Claim Against

Clark/Campbell
Recognizingthewealcnessof hercoveragearguments,Coffeealso

suggeststhat CBIC actedin badfaithin its investigationof Clark’s claim.

Br. ofAppellantat 36-49. Shemisstatesthelaw, contendingthat coverage

by estoppelis invariably the remedyfor badfaith. Br. of Appellantat 39.

That is clearly incorrect given that our SupremeCourt has specifically

held that coverageby estoppelis not theremedyfor bad faith unlessthe

duty to defend,settle, or indemnilS’ is at issue. St. Paul Fire & Marine

Ins. Co., 165 Wn.2dat 133.

Subsequentto thetrial court’s dismissalof all remainingclaims in

this case,our SupremeCourtissuedSt PaulFire & Marine Ins. Co., 165

Wn.2dat 131-32, which recognizesa causeof action for bad faith in the

handlingof a claim is distinct from a claim for bad faith arisingout of the

insurer’sbreachof the duty to defend,settle,or indernnif~’.For badfaith

arising out of claims handling, the Court held: “the insured in this

circumstanceis not entitled to a presumptionof harm or coverageby
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estoppel,but must prove all elementsof the claim, including actual

damages.” Id. at 126 (emphasisadded). The Court restatedthe elements

of a commonlaw bad faith claim: “ . . . duty, breachof that duty, and

damagesproximatelycausedby anybreachofduty.’” Id. at 130. As with

any other tort, the burden of proving eachof theseelementsrestedon

Coffee. Id. at 126. Coffeedid notmeetthis highburden.

Coffee cites a numberof bad faith casesin her brief without

demonstratingthat any of them apply to thefactshere. For example,she

citesTruckIns. Exchangeand Indus. Indem. Co. oftheNorthwest,Inc. v.

Kallevig, 114 Wn.2d 907, 792 P.2d 520 (1990), both casesrelating to

investigationofa claim,but investigationis not atissueheregiventhefact

that CEIC had no duty to defendbasedon Coffee’s complaint. Coffee

also citesBeselv. Viking Ins. Co. of Wisc., 146 Wn.2d 730, 49 F.3d 887

(2002),a casepertainingto an insurer’srefusalto settlethe insured’scase.

Settlementof Coffee’sclaim is not evenatissuehere.

If Coffee’s suit canbe interpretedto includea claim for bad faith

in the handling of her claim againstClark/Campbell,the only arguably

“procedural”claim assertedin that complaintis that CBIC “den[ied] Clark

andCampbella defensebeforehavingdoneareasonableinvestigationinto

the claims leveledagainstthem and the factual basisfor thoseclainis[.]”
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CF 7~33 But, as previously noted, this claim fails as a matter of law

becauseWashington strictly follows the “four corners” rule for

determiningduty to defend. SeeTruckIns. Exchange,147 Wn.2dat 760-

61. An insurer must evaluateduty to defend based solely on the

allegationsofthecomplaint “[Am insurermaynot rely on facts extrinsic

to thecomplaintin orderto denyits duty to defend[.]” Id. at 761 (Court’s

emphasis).

Thereare certain exceptionsto the rule that the duty to defend

mustbe determinedonly from the complaint, id. at 761 (exceptionsare

where coverage is not clear from face of complaint or complaint’s

allegationsareambiguousor inadequate),but thoseexceptionsdo not help

Clark/Campbell.First, as is apparentfrom the faceof Coffee’scomplaint,

its allegationswereneitherambiguousnorinadequate.Thecomplaintwas

extremelyprecisein alleging that Gavin Coffee was killed in an auto

accidentandthatthe improperloadingandoperationof thepickupcaused

his death. CF 3-7. It evenallegedCampbell’scriminal guilty pleabased

on thosevery facts. CP 5. The allegationswereunambiguous.No duty

existed here to go outside the complaint. Second,as the trial court

discussedin its oral ruling on duty to indemnify, the facts outsidethe

“ Unlike St PaulFire & Marine Ins. Co., thereisno claim herethatCBJC Was
untimely in its responses.SeeCP 5-7 (allegingpromptresponsetimes). Nor would the
factualrecordsupportsuchaclaim. SeeAppendix.
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complaintincreasedthe amountof factualdetail demonstratingthat Gavin

Coffee’s deathdid, in fact, “arise out of’ theuseof Clark’s pickup. CP

1167-68.

Thus, a moreextensiveinvestigation (despitethe fact that CBIC’s

pre-suitinvestigationwas sufficient) beforerespondingto the May, 2007

tenderof defensewould havecountermandeda duty to defend. Not only

doesTruckIns. Exch.belie anybasisfor going outsidethis complaintto

evaluateduty to defend,its prohibition on relying on facts outsidethe

complaint to deny a duty to defendwould haveprecludedCBIC from

consideringtheresultsof furtherinvestigationin any event.

Coffee’s allegationthatit wasbadfaith for CBIC to decideits duty

to defendwithoutamoreextensiveinvestigation,CF 7, is meritless.

On the extensiverecordin this case,Coffee failed to presentany

evidencefrom which acourt could find eitherbad faith or actualresulting

harm to the insureds. Discoverybelowwas extensiveand complete. CF

1046. CBIC produced its completeunderwriting and predeclaratory

lawsuit claim files. CF l046.~~SeeSharbonov. Universal Underwriters

Ins. Co., 139 Wn. App. 383, 421-22,161 P.3d406 (2007),reviewdenied,

163 Wn.2d 1055 (2008)(insurerliable for bad faith for failing to provide

~ Therewere minor redactionsin the claim file that did not relate to claim
handlingor to thedecisionson defenseor indemnity. CP 1178.
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insuredits underwritingfile). Coffeeobtainedthe files of bothcoverage

attorneys,the insuranceagent, and the independentadjuster. CP 1046.

CoffeedeposedCBIC’s adjuster,its vice presidentof claims, its general

counsel,the independentadjusterandboth outsidecoveragecounsel. Id.

Coffee’s counsel noted (but then struck) the deposition of the agent.

Coffeehad full accessto anyinformation in ClarklCampbell’scontrol by

thetermsof Coffee’s settlementagreementwith them. Despitethewell-

developedrecord, Coffee demonstratedno violatioiis by CBIC of

InsuranceConrniissionerclaimshandlingregulations. Cl5 938.

Timelinessis not an issuein this case. The declaratorycomplaint

itself allegesthatCBIC promptly addressedthetenders.CP5-6.

Coffee criticizes BarbaraCochrane’semail assignmentofthe case

to the independentadjuster. Br. of Appellant at 6-9. However,Coffee

mischaracterizesColvard’s efforts. Colvardunderstoodhis task to be to

gather information “regarding the circumstancesof the accident.” CF

1078. Colvard’s assessmentof Brian Campbell’swork for Clark, in fact,

confirmedthat hewasworking for Clark, informationthat was favorable

to coverage. CP 1064, 1066-67. CBIC professionalstook their

responsibilityto be to find coveragefor the insured. BarbaraCochraneso

testified in her deposition. CF 158 (“My job is to investigateand to find

coverage,if possible.”),159. In anyevent,the scopeof the investigation

BriefofRespondentOBIC - 52



beyondthe terms of the complaintis irrelevantbecauseCBIC could not,

and did not, look to information outsidethe complaintto deny a defense.

Defense,not indemnity, is the linchpin of Coffee’sclaim.

Coffee characterizescomments attributing comparative fault to

Gavin Coffee (for talking on his cell phonewhile driving) as “disrespect

for Washingtonlaw,” and impliedly as bad faith by CBIC. Br. of

Appellant at 41 n.19. To the contrary,Gavin Coffee’scomparativefault

would reducethe liability exposureof CHIC’s insuredsCampbell/Clark,

to whom CBIC owed its duties,and in whoseshoesCoffee now stands.

CP 1034.~~USAA, Coffee’s UIM insurer, also consideredCoffee’s cell

phoneusageas a factor indicatingpotential comparativefault. CF 1048,

1050.

Coffee criticizes CBIC’s choice of coveragecounsel as self-

serving. Br. of Appellantat 42 (“hand-pickedalawyerwho would rubber-

stampits analysis”). That criticism is baselessand insulting. Dinning

specifically testified that he did not addresscoveragematters with a

preconceivedoutcomein mind. CP 1095. Moreover, a Westlawsearch

“ Use of handheldcell phoneswhile driving is now prohibited, due to the
safetyconcernsinherentin suchconduct. RCW 46.61.667. SeeLaws2007, chap.417 §
1 (“While wireless communicationsdeviceshave assistedwith quick reporting of road
emergencies,their use has also contributed to accidents and other mishaps on
Washingtonstateroadways. Whenmotoristshold a wirelesscommunicationsdevice in
one handanddrive with theother,theirchancesofbecominginvolved in a traffic mishap
increase.”) This law wasunderconsiderationby the Legislaturewhen this claim was
reportedto CBIC. SB 5037 (first readingJan.8, 2007).

Brief of RespondentCBIC - 53



for Ronald Dinning as counselin Washingtonstatecourt appellatecases

producesno less than twenty-six cases,with at least twenty of them

involving coverage issues,and at least two of those cases directly

consideringwhetherinjury “aroseout of” the“use” ofmotorizedvehicles.

One of thosecases,McCauley,supra, is a virtual primer onWashington

caselawon “arising out of’ and vehicle“use.” Dinning’s testimonythat

he was highly familiar with controlling caselawis well borne out by

objectiveevidence. CF 1328-37.

Coffee also questionsDinning’s integrity and competencefor not’

billing more time on application of the auto exclusionto “lost load”

accidents,br. of appellantat 7, when Dinning had already thoroughly

briefed the sameissue in a recent case. CF 1331-32. The fact that

Dinning was ableto give his client prompt, correct, unequivocallegal

adviceon a legal issueon whichhewas alreadyan expertis a measureof

Dinning’s expertise,nota sign ofbadfaith.

Coffee fails to raise a genuineissue of material fact regarding

CBIC’s conduct,particularlywhenthe only investigationgermaneto this

inquiry is the evaluationof the “four corners” of the complaint. CBIC’ s

relianceon Dinning’s and Rogers’unequivocaladviceon the defenseof

theunderlyingcasewasappropriate.
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Coffee criticizes Dinning’s May 31, 2007 denial letter to Allstate

and Safeco.Br. ofAppellantat 44-47. Coffee’s criticism is baseless.She

ignoresCBIC’s earlierMarch 12, 2007letter to Clark regardingcoverage.

CF 1230-33. Moreover, Dinning’s May 31 letter was thorough in its

articulation of the reasonsfor its denial of coverage. CP 919-20. It

properly statedthat basedon the facts articulatedin Coffee’s complaint,

exclusiong. plainly applied. CF 917, 919-20. UnderWashingtonlaw, an

insurer’s denial letter must place the insured on notice regardingthe

insurer’s‘rationale for the rejection of the claim, but it need not be

exhaustiveas to everypossiblereasonfor denyingcoverage. Haydenv.

Mutual ofEnurnclawIns. Co., 141 Wn.2d 55, 62-63, 1 P.3d 1167 (2000)

(insurernot estoppedon summary judgment to raise grounds for denialof

coveragenot statedin denial letter to insured). In fact, where an insurer

indicatesthat it is receptiveto ifirther information from the insuredon

coverage(aswas true here— CF 904, 920),badfaith is not present.Holly

MountainResources,130 Wn. App. at651-52.

Finally, Coffeeis unableto meettheburdenofprovingactualharm

to ClarklCampbell from any allegedbad faith conduct. Here, as in the

recently-publishedcaseofLedcorIndus. (USA), Inc. v. Mut. ofEnuinclaw

Ins. Co., — Wn. App. , 206 F.3d 1255(2009),therequiredelementof

“actual damage”to the insuredsis glaringly absent. ClarklCampbellwere
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defendedby competentcounsel at the expenseof their primary auto

insurer, Allstate. CF 424, 451, 1245, 1265. Allstate is not seeking

reimbursementfrom CBIC.36 Whereasin Ledcor the insuredcontributed

personalfunds toward settlement,here the insuredswere fully released

without any personalcontributionwhatsoever. CF 938. Coffeecannot

meettheburdenofprovingcausationthat Onviarequires.

Thetrial court’s summaryjudgmentdismissalof Coffee’sbadfaith

claims shouldbeaffirnied.

(6) CoffeeIsNot Entitledto AttorneyFeeson Appeal

Coffee is not entitled to an awardof attorneyfees. Attorney fees

are only availablewherethe insurer compelsthe insuredto assumethe

burdenof a legal action to obtain thefull benefit of his or herinsurance

contract. Olympic&S. Co., Inc. v. CentennialIns. Co., 117 Wn.2d37, 53,

811 P.2d673 (1991).

Here,no coverageexists. CBIC properlydeniedClark/Campbell’s

requestfor defenseand indemnity. Thus, Clark and his businesshas

obtained the full benefit of its insurancecontract, and Coffee cannot

recoverattorneyfeesastheassigneeofClark/Campbell.

36 Safecoexpresslydisclaimedeitherstandingor interestin challengingCBIC’s
denial. UponreadingCBIC’s letterofJune26, 2007,Safecowrote to CBIC: “Safecohas
no standingor desireto challengeyour coverageposition.” CP 693. Allstate hasnever
soughtdefenseparticipationfrom CBIC andis not a partyto thisaction.
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F. CROSS-APPEAL

(1) AssignmentofError

(a) Assignmentof Erroron Cross-Review

The trial court erred in denying CBIC’s motion for summary

judgmenton its otherinsuranceprovision.

(b) IssuePertainingto Assignmentof Error on Cross-
Review

Doesa liability insurancecarrierhaveaduty to defendits insureds

where an “other insurance” clausein its policy disavows the duty to

defendundercertaincircumstancesand makesits policy, if applicableat

all, excessover the primary coverageand defenseprovided by other

insurers?

(2) CBIC OwedNo Duty to DefendClark/CampbellBecause
Other InsuranceCoveragesWere Primary and Frovided
ThemaDefense37

The CBIC policy contained endorsementCBOL 00 06 04 05,

“AmendmentofOtherInsuranceCondition.” In additionto providingthat

CBIC’s coveragedid not applyto any losscoveredby insuranceissuedby

other insurers covering such a loss, and CBIC would only pay after

exhaustionof all other valid and collectible insurancecoverage, that

~ Thetrial courtdeclinedto reachtheotherinsuranceissuebecauseit wasnot a
matterthatcouldberesolvedwithin the four cornersof thecomplaint. OP 635-37. The
trial court wasmistaken. An “other insurance”clausenecessarilyrequiresconsideration
oftheotherinsurancethatis applicableto theloss referencedin thecomplaint.
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endorsementalso specificallyprovidedthat CBIC had no duty to defend

an insured“if anyotherinsurerhasa duty to defend,andis defending,the

insuredagainstthat ‘suit”:

This insurancedoesnot applyto “bodily injury,”. . . which
is coveredby anyothervalid andcollectable[sic] insurance
issuedby anyotherinsurer.

Prior to theexhaustionof all otherapplicableinsurance,we
will have no duty under COVERAGE A. — BODILY
INJURY AND PROPERTYDAMAGE LIABILITY. . . to
defendthe insuredagainstany “suit” if Sty other insurer
hasa duty to defend,and i~defending,the insuredagainst
that“suit.”

CP 807. All ofthe conditionsof this endorsementweremet prior to any

tender of the defense to CBIC where Safeco and Allstate both

acknowledged their duties to defend, Allstate actually defended

Clark/Campbell, and that defensecontinued until the wrongful death

actionwas settled.

Such otherinsuranceclausesarecommonin Washingtonliability

insurancepolicies. As noted in NewHampshireIndem. Co. v. Budget

Rent-A-CarSystems,Inc., 148 Wn.2d 929, 933 n.2, 64 F.3d 1239 (2003),

suchexcessclauses“are anothertype of other insuranceclausewhich

provide that an insurer will pay [or defend] a loss only after other

availableprimary insuranceis exhausted.” Our SupremeCourt stated

without hesitationthat otherinsuranceclausesareenforceableevento the
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extentof enforcinga so-called“super escapeclause,”which providesthat

thepolicy in questionwill not apply to any liability for a losscoveredby

any other primary or excesspolicies. The Court held that such other

insuranceclausesdo not violatepublic policy. Id. at 936. TheCourtalso

held that under the coveragesapplicable in the case, the rental car

company, which had the other insuranceclause, was not primarily

responsiblefor theinsured’sdefense.

CBIC’s policy imposedno duty tQ defendClark/Campbellhere

becauseits “other insurance”clausemade~clear that Safecoand Allstate

had the primary duty to defend Clark/Campbell,and did so. Because

CBIC had no duty to defendClark/Campbell,Coffee, asthe assigneeof

Clark/Campbell, cannotestablishbad faith againstCBIC basedon an

allegedbreachoftheduty to defend.

G. CONCLUSION

The trial court was correct in dismissing Coffee’s complaint

againstCBIC. This Court should affirm the trial court’s dismissalof the

complaint. Costson appealshouldbeawardedto CBIC.
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DATED this j44J4ay of June,2009.

KarenSouthworthWeaver
Soha& Lang, P.S.
701
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(206) 624-1800

Attorneysfor Respondent/Cross-Appellant
ContractorsBonding& InsuranceCompany

A. Tal4aadge,WSBA #6973
Talmadge/Fitzpatrick
18010 SouthcenterParkway
Tukwila, WA 98188
(206) 574-6661
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IN AND FOR THE COUNTY OF KING

HEIDI R. COFFEE,~sassigneeto c1~msand
rights heldby William B. Clark (d/b/a
William Clark Gener~1Contractor)andBrian
W. Campbell, -

I Plaintiff,

VS. -

CONTRACTORSBdNMNG &
INSURANCECOMP~ANY,a Washington
corporation,

Defendaflt’sMtion for SummaryJudgmentto DismissAll RemainingClaimscameon

for hearingbeforethe idersignedjudgeof theKing CountySuperiorCourton October17,

2008with all partiesr~resentedby counsel. TheCourt heardargumentofcounseland

congideredtherecord4d file herein,and,in particularthedocumentslisted on Exhibit A to

this Order.

Tl~eCourt,bein4ftilly advisedin thepremises,hereby:

____________-— P
FIND - attheM areno disput.~dquestionsof material tan~thatdefendanttBIC

entitled to summaryjud t asa matterof l~~-andtherefore

ORDERGRANTING DEFENDkNTSMOTION S & LAN P S
FOR SUMMAWY J’JDGMENTITO DISMISS ALL ATIORNEYSATLAW -

REMAINING CLAIMS —1 701 FIFTHAVENUE,STE 2400
King COURLy Cause No. 07-2-3469-2SEA (208) 6244’SOO/FAX (206)8244685



re°~~5

- C00~5

ORDERSth4 Defendant’sMotion 7~rSummaryJudgmentto DismissAll Remaining

Claimsshallbe andlipreby is GRANTED4~ndplaintiff’s complaintis DISMISSEDWITH

PREJUDICE,andfu her

ORDERStha Defendantis awardedstatutorycostsandattorneyfees in an amountto

be determinedupons1bmissionofacostbill by Defendant -

DATED this JLI_ dayof October,2008.

HonorableCatherineShaffer

- JudgeofKing CountySuperiorCourt

Presentedby:

SOT-IA & LANG, ~-~t -

By - -

arenSouthworth eaver#11979
Attorneysfor Defe dant

Approvedas to form;
Noticeofpresentation aived.

PETERSONYOITh~G~UTRA, P.5.

By

~~ROItANTING DEFENdANTSMOTION
FOR SUMMARY RJDCMEN1~TODISMISS ALL
REMAINING CLAIMS —2
King County Cmise No. 07-2-3V69-2SEA

& LANE, P.S.
ATTORNEYS AT LAW

701 FIFTH PcVENUE, STE 2400
SEATTLE, WASHINGTON 98104

(206)624-1600IFAX (206)624-3585
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I - ExhibitA
(consistingof two pages)

2
Documentsc nsideredby theCourt:

3 I
- Declarationoj~KarenWeave,-in Supportof~BJC’sMotionfor Partial Summary

4 JudgmentRe ‘F OtherInsw-ance”Clause,with exhibits 1-27;

5 2. Supplemental~eclaration ofKaren Weaverin Oppositionto Plaintiffs Cross-Motion
for SummaryJ~udgmenton BreachqfDuty to Defendandin SupportofGBIC’sMotion

e or Partial Su4unaryJudgmentRe “Other Insurance” Clause,with exhibits28-29;

3. SecondsuppieçnentaiDeclarationofKaren Weavei-in SupportofCBIC’s Motion.for

Partial SwnmdryJudgmentRe “Other Insurance”Clause,with exhibits30-35;

8 4. Supplemental eclaration ofKaren Weaverin Oppositionto Plaint~ff’sMotionfor

9 Reconsideratidn,with exhibit 36; - -

1 ~ s DeclarationoAKarenWeave,-in SupportofDefendant‘s Motionfor Sumn~aryJudgment
- to DismissAll j?emainih~Claims, with exhibits37-47;

11 ~ Declat-ationoflDale Giibertson;

12 7. Declarationqf14llstateEmployeeRe Defensefor William Clark and Brian Campbellin

13 Coffee v. Clar1 etall (with CR 17 affidavitof counsel);
8. DefendantGB*~sMotionfor Partial SummaryJudgmentReOtherInsuranceClause;

14
9. CBIC’s Replyi~iSupportofMotionfor Partial SwnmaryfudgnwntReOtherInsurance

1 5 Clause,

16 1 0. GBIC~süpposi-ion to Plaintiff‘s Cross-Motionfor SummaryJudgmenton Breachof
Duty to Defend, -

17 11. C’BIC ~ 0pposiion to PlaintW~Motionfor Reconsideration, -

18 12. Defendant‘s M tion for SummaryJudgmentto DismissAll RemainingClaims;

19 - 13. Plaintfff’s Opp sition to Defendant’sMotionfor SummaryJudgmentto DismissAll

20 RematningClai)ns;

21 14. DeclarationofMichael Goldfarb, with exhibits;

22 15. Declaration,ofJphn T Petrie;

23 -

oItoLR GRAN I INO DEFEN AN1 S MOfl ON 301-iA & LANG P.S.
FORSUMMARY JUDOMENITO DISMiSS ALL ATTORNEYS AT LAW
ICEMAtNING CLAIMS —3 701 FWTH AVENUE, STE 2400

Icing County CauseNo. 07-2-31769-2SEA (206)624-1BOOJFAX(208) 624-3586



ORDER GRANTING DEFEN, ANT’S MOTION
FORSUMMARY JUDGMENT TO DISMISSALL
REMAINING CLAIMS —4 I
King CountyCauseNo. O7-2-3~769-2SEA

16.

17.

18.

19.
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£Qf~MERC~ALLLNESPOlICY ~Ireet

CONTRACTORS BO~4DING COMMON POLIICY ~1O9~27l

COMPAIff DECLARATIIONS ~ ~onal

Renewal DECLARATION EFFECTIVE 03/18/2005

Polbj Number1N3SE3223
Agerit# 1156

NamedInsuredandMa9~Mdress~ P. ROSE HILL INSURANCE SERVICES

WILLIAM E CLARK DBA: 733 SEVENTH AVE1 STE 112. -

18609 41ST PL NE . KIRKLAND, WA, 98033-5657
LAKE FOREST PARK, WA 98155

Policy period:From: 03/18/2006 To: 03/18J2007 at 12:01 AM., Standard rnrne ~t your mailing address shown above.

BusinessDescription: REMODELING CONTRACTOR

IN RETURN FOR THE PAYMENT OF PREMIUM, AND SUBJECTTO ALL THE TERMS OP THIS POLICY, WE
AGREEWITH YOU TO PROVIDETHEINSURANCEAS STATED IN THIS POLICY -

THIS POLICY CONSISTSOF THE FOLLOWING COVERAGE FOR WHICH A PREMIUM IS INDICATED.
THIS PREMIUM MAY BE SUBJECTTOADJUSTMENT.

PREMIUM

CommercialPropertyCoveragePart $

CommercialGeneralLiability CoveragePart , $ 754

Crime arid Fidelity Coverages $

CommercialInlandMarine CoveragePart $

Commercial Auto Coverage Part -

Garage CoveragePart $

Businessowners- $

Miscellaneous $

Coverageunder Federal Terrorism Risk InsuranceAct of 2002 $ Mo Charge

ANNUAL PREMIUM $ 754

FORt~S(S)AND ENDORSENIENT(S) MADE A PART OF THIS POLICY AT THE TIME OF ISSUE:’~
Refer To Forms Schedule

‘Omits applicableFormsand Endorsementsif shown in specificCoveragePart/CoverageFormDeclarations.

02/14/2006 ROSE HILL iNSURANCE SERVIC
CountersignatureDate AuthorizedRepresentative

CBIL 1001 05 03



Contractors Bonding & InsuranceCompany
LOCATION SCHEDULE

POLICY NUMBER: IIMSSE32Z3 AGENT#: 1156

WILLIAM CLARKGENERALCONTRACTOR ROSE HILL INSURANCE SERVICES
WILLIAM E CLARK DBA: 733 SEVENTH AVE. STE 112
186094151 PL NE KIRKLAND, WA~98033-5657
LAKE FORESTPARK, WA98155 -

Prams. Bldg.
JS~± No. Address

001 001 1B6O941STPLNE
LAKE FORESTPARK, WA98155

Page 1 of 1

Page 765



Cant ractors Bond mu & Insurance Company POLICY

FORM SCHEDULE

POUCYNUMBER:INS5E3223

Forms and Endorsements applying to this Coverage Part and made a part of this
policy at time of issue

Farm Edition Description
IL0003 0702 Calculationof Premium

1L0146 0903 WashingtonCommonPolicy Conditions
1L0198 0702 NucjearEnergyLi~bExclusionEnd(Broad Form)
C81L0033 0603 Exclusion - Asbestos,Lead,Arsenic

Page 1 of 1

Page 766 CSIILOt2OR.



- 1L00030702

ThIS ENDORSEMENTCHANGESTHE POLICY. PLEASE READ IT CAREFULLY.

CALCULATION OF PREM~UM

This endorsementmodifies insurance provided under the following:

BOILER ANDMACH1NERYCOVERAGEPART
CAPITAL ASSETSPROGRAM (OUTPUT POUCY)COVERAGE PART
COMMERCIAL AUTOMOBILE COVERAGE PART
COMMERCIALGENERALLIABILITY COVERAGEPART
COMMERCIALINLAND MARINECOVERAGEPART
COMMERCIAL PROPERTYCOVERAGEPART
CRIMEAND FIDELrn’ COVERAGE PART
EMPLOYMENT—RELATEDPRACTICESLIABILITY COVERAGEPART
FARM COVERAGEPART
LIQUORLIABILITY COVERAGEPART

OWNERSAND CONTRACTORSPROTECTIVELIABILITY COVERAGEPART
POLLUTION LIABILITY COVERAGEPART

- - PRODUCTS/COMPLETEDOPERATIONSLIABILITY COVERAGEPART
PROFESSIONALLIABILITY COVERAGE PART
RAILROADPROTECTIVELIABILITY COVERAGEPART

Thefollowing is added: -

The premiumshownin theDeclarations was computed based on rates in effect at the time the policy was issued.
On eachrenewal continuation,or anniversaryof the effectivedateof this policy, we will computethe prerniurpin
accordancewith our ratesand rulesthenin effect.

- -IL-GO 0307-02 - ©ISO PropertiesIno, 2001-- ~-- -Page1 of it
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IL 01 4S 0503

WASHINGTON COMMON POUCY COND~T~ONS

PSI Coverage Parts included in this policy are subject to the following conditions.

The conditionsin this endorsementreplaceany simi-
lar conditions in the policy that are less favorableto
the insured.
A. Cancellation

I. Thefirst NamedInsuredshownin the Declara-
tions maycancelthis policy by mailingor deliv-
ering to us advancewritten notice of cancella-
tion.

2. We maycancel this policy by mailingordeliver-
ing to the first Named Insured and the first
NamedInsurec?s agentor brokerwritten notice
of canceilatidn,including the actual reasonfor
the cancellation, to the last mailing address
knownto us,at least:
a. 10 daysbeforethe effective date of cancel-

lation if we cancel for nonpayment of pre-
mium; or

b. 45 daysbeforethe effectivedateof cancel-
lation if we cancel for any other reason;

exceptasprovided in Paragraphs3. and 4. be-
low.

3. We may cancelthe CommercialPropertyCov-
erage Part and the Capital Assets Program
(Output Policy) Coverage Part, if made a part
of this policy, by mailing or deliveringto thefirst
Named Insuredandthe first Named insured’s
agentorbrokerwritten noticeof cancellationat
least5 days before the effective date of cancel-
lation for any structure where 2 or more of the
following conditionsexist:
a. Without reasonableexpIanation~the struc-

ture is unoccupiedfor more than 50 con-
secutivedays,or at least65%of the rental
units are unoccupiedfor more than 120
consecutivedays unless the structure is
maintained for seasonal occupancy or iS
underconstructionor repair;

b. Without reasonable explanation, progress
toward completion of permanentrepairsto
the structure has not occurredwithin 60
days after receipt of fundsfollowing satis-
factory adjustmentor adjudicationof loss
resultingfrom a fire;

c. Becauseof its physicalcondition, the struc-
ture is in dangerofcollapse;

ii. Becauseof its physicalcondition, a vacation
or demolition orderhasbeenissuedfor the
structure,or it has been declared unsafe in
accordancewith applicablelaw;

a. - Fixed and sa~iageableitems have been
removedfrom the structure, indicating an
intenttovacatethestructure;

f. Without reasonableexplanation,heat, wa-
ter, sawer,and electricity are not furnished
for thestructurefor 50 consecutive days; or

g. The structureis not maintainedin substan-
tial compliancewith fire, safety and building

4. If:

codes.

a. You areen Individual;
b. A coveredauto you own is of the “private

passengertype”; and
c. The policy doesnot cover garage, autorno-

bile salesagency,repairshop,servicesta-
tion or public parking placeoperationshaz-
ards;

we may cancel the Commercial Automobile
CoveragePart by mailing or delivering to the
first Named insuredand the first Named in-
sured’sagentor brokerwrittennoticeof.cancel-
lation, includingthe actualreasonfor cancella-
tion, to the lastmailingaddressknownto us:
a. At least10 days before the effective date of

cancellationif we cancelfor nonpaymentof
premium;or

b. At least10 days before the effective date of
cancellationfor any other reason if the pol-
icy is in effect less than 30 days;or

c. At least20 dsysbeforethe effectivedateof
cancellationfor other than nonpaymentif
the policy is in effect 30 daysor more;or

d. At least20 daysbeforethe effectivedateof
cancellationif the policy is in effect for 50
daysor moreor is a renewalor continuation
policy, and the reasonfor cancellationis
thatyourdriver’s licenseor thatof any driver
who customarilyusesa covered“auto’ has
been suspendedor revoked during policy
period.

IL 01 460903 © ISO Properties,Inc., 2002 PagelofS C
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t We wili also mail or deliver to any mortgage
holder, pledgeeor other personshownin this
policy to haveaninterestin any losswhich may
occur underthis policy, at their last mailing ad-
dressknown to us, written notice of cancella-
tion, prior to the effectivedateof cancellation.If
cancellationis for reasonsother than those
contained in Paragraph AS. above, this notice
will bethe sameasthat mailedor deliveredto
the first NamedInsured. If cancellationis for a
reasoncontainedin ParagraphA.3. above,we
will mail, or deliver this notice at least20 days
prior to theeffectivedateof cancellation.

S. Notice of cancellationwill state the effective
date of cancellation.The policy period will end
on thatdate.

7. If this policy is cancelled,we will sendthe first
NamedInsuredanypremiumrefund due. If we
cancel, the refund will be pro rate. If the first
Named Insuredcancels,the refund will be at
least 90%01 the pro rats cetund unless the fol-
lowing app[&s:
a. For Division Two — Boil~rand Machinery, if

the first Nkned Insured cancels, the refund
will be at least 75%of the pro rate refund.

b. If:

(1) ‘Iou areanindividual;

(2) A coveredauto you own is of the “private
passengertype”;

(3) The policy does not cover garage,
automobile sales agency, repair shop,
servicestation or public parking place
operationshazards;and

(4) Thefirst Namedinsuredcancels;

therefund will be not less than 90% of any
unearnedportion not exceeding$100, plus
95% of anyunearnedportion over$100 but
not exceeding$500, and not less than 97%
of anyunearnedportionin excessof $500.
The cancellationwill be effectiveevenit we
havenotmadeor offereda refund.

8. If notice is mailed, proofof mailing will be suffi-
cient proofof notice.

L Changes

The policy contains all the agreementsbetween
you andus concerningthe insuranceafforded.The
first Named Insuredshownin the Declarationsis
authorizedto makechangeein the termsof this
policy with our consentThis policy’s termscanbe
amendedor waived only by endorsementissued
by usand madeapartof this policy.

C. ExaminationOf Your BooksAnd Records
We may examineand audit your books and re-
cordsasthey relateto this policy at any time dur-
ing the policy period andup to threeyearsafter-
ward.

D. InspectionAnd Surveys

1. We havethe right to:
a. Make inspectionsandsurveysatanytime;
b. Give you reportson the conditionswe find;

and
c. Recommendchanges.

2. We are notobligatedto makeany inspections,
surveys,reportsor recommendationsand any
suchactionswe do undertakerelateonly to in-
surability andthe premiumsto be charged.We
do not makesafetyinspections.We do not un-
dertaketo performthe duty of any person or
organizationto providebr the healthor safety
ofworkersorthepublic. Andwe do not warrant
that conditions:
a. Are safeor healthful;or
b. Comply with laws, regulations, codes or

standards.
3. Paragraphs1. and2. or thisconditionapply not

only to us,but alsoto any rating, advisory, rate
serviceor similar organizationwhich makesin-
suranceinspections,surveys, reports or rec-
ommendations.

4. Paragraph2. of this conditiondoesnotapply to
any inspections, surveys, reports or recom-
mendationswe may makerelativeto certifica-
tion, under state or municipal statutes, ordi-
nances or regulations, of boilers, pressure
vesselsor elevators. -

rage2 of 3 © ISO Properties,inc., 2002 1LOI 480903 C
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E. Premiums
The first Named Insured shown in the Declara-
tions:
1. Is responsiblefor the paymentof alt premiums

and
2. Will be the payeefor any return premiumswe

pay.
F. TransferOf ‘four RightsAnd Duties UnderThis

Policy
‘(our rightsanddutiesundertNs policy may not be
transferredwithout our written consentexcept in
thecaseof deathof anind’ividual namedinsured.
If you die, your rights and dutieswill betransferred
to your legal representativebut only while acting
within thescopeof dutiesasyour legal representa-
tive. Until your legal representativeis appointed,
anyonehaving proper temporarycustody of your
propertywill haveyour rights and duties but-only
with respectto thatproperty.

G. t4onrenewal

1. We may electnot to renewthis policy by n~ail-
ing or delivering written notice of nonreriewal,
statingthe reasonsfor nonrenewsl,to the first
Named Insuredandthe first Namedlnsurecfs
agentor broker, at their last mailing addresses
known to us. We will alsomail to any mortgage
holder, pledgeeor other personshownin this
policy to haveaninterestin snyloss whichmay
occurunderthis policy, attheir last m~iBngad-
dress known to us, written notice of nonre-
newal. We will mail or deliver thesenoticesat
least45 daysbeforethe:
a. Expir?tion of thepolicy; or
b. Anniversarydate of this policy if this policy

has beenwritten for a term of more than
oneyear.

Otherwise,wewill renewthis policy unless:
a. The first Named insuredfails to pay the

renewalpremium afterwe have expres~ed
our willingnessto renew, including astate-
ment of the renewal premium, to the first
Named Insured and the first Named In-
sured’sinsuranceagentor broker, at least
20 daysbeforetheexpirationdate;

b. Other coverageacceptableto the insured
has been procured prior to the expiration
dateof the policy; or

c. Thepolicy clearly statesthat it is not renew-
able,andis for a specific line, subclassifica-
tion, or type of coveragethat is not offered
on a renewablebasis.

2. If:

a. You areanindividual;
b. A coveredauto you own is of the “private

passengertype”; and
c. The policy doesnot covergarage,automo-

bile salesagency,repairshop, servicesta-
tion or public parkingplaceoperationshaz-
ards;

the following applies to nonrenewal of the
CommercialAutomobileCoveragePartin piece
of GA
a- We mayelectnot to renewor continuethis

policy by mailing or delivering to you and
your agentor brokerwritten noticeat least
20 daysbeforethe endof the policy period
including the actual reasonfor nonrenewai.
If the policy period is morethanoneyear,
we will havethe right not to renew or con-
tinue it only at an anniversaryof its original
effective date. If we offer to renew or con-
tinue andyou do not accept,this policy will
terminateat the end of the current palicy
period. Failureto paythe requiredrenewal
or continuation premium when due shall
meanthatyou havenot acceptedouroffer.

b. We will not refuseto renewUability Cover-
age or Collision Coveragesolely beoause
an “insured” has submitted claims under
ComprehensiveCoverageor Towing and
LaborCoverage.

c. If we fail to mail or deliver propernotice of
nonrenewaland you obtainother insurance
this policy will end on the effective date of
thatinsurance.

IL 01 450903 © ISO Propertes,Inc., 2002 Paga3of3 0
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IL 01 98 07 02

ThIS ENDORSEMENTCHANGESTHE POLICY. PLEASEREAD IT CAREFULLY.

NUCLEAR ENERGYUAB~L~WEXCLUS~ON
ENDORSEMENT

(BroadForm)

Thisendorsementmodifiesinsuranceprovidedunderthe following:

COMMERCIALAUTOMOBILE COVERAGE PART
COMMERCIAL GENERAL LIABILITY COVERAGEPART
COMMERCIAL LIABILrry’ UMBRELLA COVERAGE PART
FARM COVERAGE PART
FARM UMBRELLALIABIUTY POLICY
LIQUOR LiABILITY COVERAGE PART
OWNERSAND CONTRACTORSPROTECTIVELIABILITY COVERAGEPART
POLLUTION LIABILrry’ COVERAGEPART
PRODUCTS/COMPLETED OPERATIONS LIABILiTY COVERAGEPART
PROFESSIONALLIABILITY COVERAGE PART
RAILROAD PROTECTIVELIABILITY COVERAGEPART
UNDERGROUND STORAGETANK POLICY

1. Theinsurancedoesnot apply:
A. Underany Liability Coverage,to “bodily injury”

or “propertydamage”:
(1) With respectto which an “insured” under

the policy is alsoaninsuredundera nuclear
energyliability policy issuedby NuclearEn-
ergy Liability InsuranceAssociation,Mutual
Atomic Energy Liability Underwriters, Nu-
clear InsuranceAssociationof Canadaor
anyof their successors,or would be an in-
suredunderanysuch policy but for its ter-
rninationupon exhaustionof its limit of liabil-
ity;or

(2) Resulting from the “hazardousproperties”
of “nuclear material” and with respectto
which (a) any personor organizationis re-
quired to maintain financial protectionpur-
suantto theAtomic EnergyAct of 1954, or
any law amendatorythereof,or (b) the ‘9n-
sured” is, or hadthis policy not beenissued
would be, entitled to indemnity from the
United Statesof America, or any agency
thereof, underanyagreemententeredinto
by the United States of America, or any
agencythereof,with anypersonor organi-
zation.

a. Under any Medical Paymentscoverage, to
expensesincurredwith respectto “bodily injury”
resulting from the “hazardousproperties” of
“nuclear material” andarising out of theopera-
tion of a “nuclear facility” by any personor or-
ganization.

C. Under any Liability Coverage,to “bodily injury”
or “propertydamage”resultingfrom“hazardous
properties”of “nuclearmaterial”, if:

(1) The “nuclearmaterial” (a) is at any“nuclear
facility” ownedby, or operatedby or on be-
h~lfof, an “insured” or (b) has beendis-
chargedor dispersedtherefrom;

(2) The“nuclearmaterial” is containedin “spent
fuel” or “waste” at any time possessed,
handled, used, processed,stored ‘trans-
ported or disposedof, by or on behalfof an
“insured”; or

(3) The ‘todily injury” or “property damage”
arisesout of the furnishing by an “insured”
of services,materials,partsor equipmentin
connectionwith the planning, construction,
maintenance,operationor useof any “nu-
clear facility”, but if such facility is located
within the UnitedStatesof America, its terri-
tories or possessionsor Canada,this Ex-
clusion (3) applies only to “property dam-
age” to such“nuclearfacility” andany prop-
erty thereat.

ILOI 950702 ©ISO Properties,Inc., 2001 Pagelof2 0
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2. As usedin thisendorsement

“Hazardousproperties” includesradioactive,toxic
or explosiveproperties
“Nuclear material” means“sourcematerial”, “Spe-
ciaL nuclearmaterial” or “by-productmaterial”;
“Source material”, “special nuclearmaterial”, and
“by-product materiar’ have the meanings given
them in the Atomic ~nergyAct of 1954 or in sny
law amendatorythereof;
“Spentfuel” meansanyfuel elementor fuel com-
ponent,solid or liquid, which hasbeenusedor ex-
posedto radiationina“nuclear reactor”;

‘Waste” meansanywaste material (a) containing“by-
productmaterial” other than the tailings or wastes
producedby the extractionor concentrationof ura-
nium or thorium from any ore processedprimarily for
its “source material” content, and (b) resultingfrom
the operation by any personor organizationof any
“nuclear facilit9’ included under the first two para-
graphsof the definition of “nuclearfacility,”
“Nuclearfacility” means:

(a) Any “nuclearreactor’~
(b) Any equipmentor device designedor usedfor

(1) separatingthe isotopesof uraniumor pluto-
nium, (2) processingor utilizing “spentfuel”, or
(3) handling, processingor packaging“waste”;

(c) Any equipmentordeviceusedfor theprocess-
ing, fabricating or alloying of “special nuclear
materiav’ if atanytime thetotal amountof such
material in the custodyof the “insured” at the
premiseswhere such equipmentor device is
located consistsof or contains more than 25
grams of plutordum or uranium 233 or any
combinationthereof, or more than250 grams
of uranium235;

(d) My structure,basin, excavation, premisesor
placepreparedor usedfor the storageor dis-
posalof “waste”;

andincludesthe siteon whichany of the foregoingis
located, all operationsconductedon suchsite andall
premisesusedforsuchoperations;
“Nuclear reector” meansany apparatusdesignedor
usedto sustainnuclearfission in a self-supporting
chainreactionor to containa critical massof fission-
able material;
“Property damage” includes all forms of radioactive
contaminationof property.

Page2 of 2 ©lsOProperties,Inc., 2001 IL 01 980702
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TI-ItS ENDORSEMENTCHANGESTHE POLICY. PLEASE READ IT CAREFULLY

EXCLUS~ON- ASBESTOS3LEAD,ARSEH~C

This endorsementmodifies insuranceprovidedunderthe following:

BUSINESSOWNERSLIABILITY COVERAGEFORM
COMMERCIAL GENERAL LIABILITY COVERAGE FORM

This insurancedoesnot applyto:

1. “Bodily injury,” “property damage,”“advertising injury,” “personal injury” or medical payments
arisingout of contactwith asbestos,lead, orarsenic,in anyform:

2. “Bodily injury,” “property damage,”“advertising injury,” “personal injury” or medical payments
arising out of the handling, processing,manufacturing, installing, removing, disposal,sale,
distribution, or presenceof asbestos,lead, or arsenic,or any product or material containingany
of thesesubstances;

3. Any loss, costor expensearising out of testingf6r, monitoring,cleaningup, removing,containing,~
treating, detoxifying or neutralizing asbestos,lead, or arsenic, or any product ~ntaining
asbestos,lead, or arsenic,whetherdonepursuar~tto governmentdirectiveor request,or for any
otherreason.

CelL 00 33 06 03 ContainsCopyrightedMaterial of Page1 of I
ISO Properties,Inc.i5~j~



CB~C COMMERCLAL GENERAL
CONTRACTORSBOND W’~G UABILITY COVERAGEPART
$k$3U IN~UKI~NLt L.LMP~NY

DECLARAT~ONS

Policy Number: 1NS5E3223

Agent# 1156

~ SeeSupplementalSchedule

LIMiTS OF INSURANCE
$ 1, 000, 000 GeneralAggregateLimit (OtherTlianProducts.-Completed0peratio~s)
$ 1, 000, 000 Product&Cornpleted Operations AggregateUrnit
$ 1, 00Cr 000 Personal and Advertising lnju~Limit
$ 1,0001000 EachOccurrenceUrnit
$ 300, 000 Fire DamageLegalLiability (Any OneFire)
$ 5, 000 MedicalExpenseLimit (AnyonePerson)

FORM OF BUSINESS:
[Xl Individual U Partnership El Corporation El Other

BusinessDescription:REMODELING CONTRACTOR

Locationof All PremisesYou Own, RentorOccu~’: SE~SCHEDULEATTACHED

AUDIT PERIOD,ANNUAL, UNLESS bTHERWISESTATED:

Pregrnurn
Basis

Classifications CodeNc.

Rates
Prem) Prod,!
Ops. Camp.ors.

AdvancePremiums
Prernj Prod)
Ops, Comp. Ops.

SE SCHEDULEATTACHED
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CG2160 0998 Excl-Year2000Computer-Relatedand Other Elect Prob
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CBGLOO4O 0803 ResidentialSubdhñsion/HousingTract Exclusion
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COMMERC~ALGENERAL UABIIUTY COVERAGEFORM

Various provisions in this policy restrict coverage.
Read the entire policy carefully to determinerights,
dutiesandwhatis andis not covered.
Throughoutthis policy the words “you” and “your”
refer to the Named Insured shown In the Declara-
tions, and any other person or organIzation qualifying
as a Named Insured under this policy. The words
“we”, “us” and “our” refer to ‘the company providing
thisInsurance.
The word “insured” meansanypersonor organization
qualifying as such under WHO IS AN INSURED
(SECTION II).
Other w~rdsand phrasesthat appearin quotation
markshavespecialmeaning.Refer to DEFINITIONS
(SECTION V).
SECTION I - COVFRAGES
COVERAGEA. BODILY iNJURY AND PROPERTY
DA1~AAGELIABILITY
1. InsuringAgreement

a, We will paythose sumsthat the insured be-
comes legally obligated to pay as damages
becauseof “bodily injury” or “property dam-
age” to which this insuranceapplies.We will
havethe right andduty to defendthe Insured
against any “suit’ seeking those damages,
However, we will haveno duty to defendthe
insuredagaInstany“suit” seekingdamagesfor
“bodily injurf or “property damage”to which
this insurancedoesnot apply. We rosy,at Our
discretion, Investigate any “occurrence” and
settleanyclaim or “suit” thatmayresult.But:
(1) The amount we will pay for damagesIs

limited as describedin LIMITS OF INSUR-
ANCE (SECTION III); and

(2) Our right andduty to defendendwhenwe
haveused up the applicable limit of insur-
ancein the paymentof judgrnen$or set-
tlements underCoveragesA or B or medi-
calexpensesunderCoverageC,

No otherobligation or liability to pay sumsor
perform acts or services is covered unless
explicitly provided for under SUPPLEMEN-
TARY PAYMENTS — COVERAGESA AND B.

b, This insurance applies to “bodily injury” and
“propertydamage”only if:

(1) The “bodily injury” or “property damag&’ is
causedby an “occurrence”that takesplace
In the “coverageterritory”; and

(2) The “bodily injury” or “property damage’
occursduring thepolicyperiod.

c. Damagesbecauseof “bodily injury” Include
damagesclaimedby any personor organiza-
tion for care, lossof servicesor deathresulting
at anytimefromthe “bodily Injury”,

2. Exclusions
This insurancedoesnot applyto:,
a. Expectedor intendedlnjurxf

“Bodily Injury” or “property démage”expected
or intendedfrom the standpointof the insured.
This exclusiondoesnot apply~to“bodily injury”

resulting from the use of reasonable force to

protectpersonsorproperty.
b. ContractualLiabilIty

“Bodily injury” or “property damage”for which
the insured is obligated to pay damagesby
reasonof the assumptionof liability in a con-
tract or agreement.This exclusion does not
applyto liability fordamages:

(1) Thatthe insuredwould havein the absence
ofthe contractoragreement;or

(2) Assumedin a contractoragreementthat is
an “insured contract”, provided the “bodily
injury” or “property damage”occurssubse-
quent to the execution of the contract or
agreement.Solely for the purposesof li-
ability assumedin an “insured contract”,
reasonableattorney fees and necessary
litigation expenses. incurred by or for a
party other than an Insuredare deemedto
be damagesbecauseof “bodily injuryTM or
“propertydamage”,provided:

CBIC 00219
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(h) Such attorney fees and litigation ex-
penses are for defenseof that party
against a civil or alternative dispute
resolutionproceedingin which damages
to whid~ this Insuranceappliesare al-
leged,

c. Liquor LiabIlity
“BodIly Injury” or “property damage”for which
any insuredmaybe held liable by reasonof:
(1) Causing or contributing to the intoxication

of any person;
(2) The furnishing of alcoholic beveragesto a

personunderthe legal drinking age or un-
dertheinfluenceof alcohol;or

(3) Any statute,ordinanceor regulationrelating
to the sale, gift, distribution oruseof alco-
holic beverages.

This exclusion applies only if you are In the
businessof manufacturing,distributing, selling,
servingor fthrnishing alcoholicbeverages.

d. Workers Com’pensatlonandSlnillar Laws
Any obligation of the insuredundera workers
compensation,‘disabIlity benefits or unern-
ployrnentcompensationlaw or anysimilar law

e, EmployersLiability
“Bodily injury” to:
(1) An “employee” of the insuredarisIngout of

and in the courseof:
(a) Employmentby the insured;or
(b) Performingdutiesrelatedto theconduct

of theinsured’sbusiness;or
(2) The spouse,child, parent,brotheror sister

of that “employee” as a consequenceof
paragraph(1) above.

This exclusionapplies;
(1) Whetherthe insuredmay be liable as an

employeror In anyothercapacity;and
(2) To anyobligation to sharedamageswith or

repay someoneelse who must pay dam-
agesbecauseof the injury.

This exclusiondoesnot apply to liability as-
sumedby the insuredunderan “insured con-
tract”,

1. Pollution
(1) “BodIly injury” or “property damage”arisIng

out of the actual, allegedor threateneddis-
charge, dispersal,seepage,migration, re-
leaseor escapeof pollutants:

(a) At or from anypremises,site or location
which is or was at any time owned or
occupiedby, or rentedor loanedto, any
insured;

(b) At or from anypremises,site or location
whIch is or wasat any time used by or
for any insured or othersfor the han-
dling, storage,disposal,processing or
treatmentofwaste;

(c) Which are or were at any time trans-
ported, handled, stored, treated, dis-
posedof, or processedas waste by or
for anyinsuredor anypersonor organi-
zatonfor whom you may be legally re-
sponsible;or

(ci) At or from any premises,site or location
on which any insuredor anycontractors
or subcontractorsworking directly or in-
directly on any insured’s behalf are
performingoperations:
(i) If the pollutantsare broughton or to

the premIses,site or location in con-
nectionwith suchoperationsby such
insured,contractoror subcontractor~
or

(ii) If the operationsare to test for,
monitor, clean up~remove,contain,
treat,detoxify br neutralize,or in any
way respondto, orassessthe effects
of pollutants,

Subparagraph(d)(i) does not apply to
“bodily Injury” or “property damage”
arising out of the escapeof ftjeis, lubri-
cantsorotheroperatingfluids whichare
neededto performthe normal electrical,
hydraulic or mechanicalfunctionsnec-
essaty for the operation of “mobile
equipment”or its parts,if suchfuels, lu-
bricantsorotheroperatingfluids escape
from a vehicle part designedto hold,
store or receive them. This exception
doesnot apply if the fuels, lubricantsor
other operatingfluids are intentionally
discharged,dispersedor reIeased~or if
suchfuels, lubricantsor otheroperating
fluids arebroughton or to thepremises,
site or locationwith the intent to be dis-
charged,dispersedor releasedas part
of the operationsbeing performedby
such insured,contractoror subcontrac-
tor.

Page2 of ‘13 CopyrIght, InsuranceServicesOffice, Inc., 1994 CC 0001 01 96 0
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Subparagraphs(a)
to “bodIly injury’
arisingout of heat,
hostile~re.
As used in this exclusiop, a hostile fire
meansone which becomesuncontrollable
or breaksout from where it was intendedto
be.

(2) Any loss, cost or expensearising out of
any:

(a) Request~demand or order that any
insuredor otherstestfor monitor, clean
up, remove,contain, treat, detoxify or
neutralize,or in any way respondto, or
assessthe effectsofpollutants;or

(b) Claim or suitby or on behalfof agov-
ernmentalauthority for damagesbe-
causeof testing for, monitoring, clean-
ing up, removing, containing, treating,
detoxifying or neutralizing,or in anyway
respdndingto, or assessingthe effects
of pollutants.

Pollutantsmeansany solid, liquid, gaseousor
thermal irritant or cont~minant,including
smoke, vapor, soot, fumes, acids, alkalis,
chemicalsandwaste.Waste includes materi-
alsto be recycled,reconditionedor reclaimed.

g. Aircraft, Auto or Watercraft
“Bodily injury” or “property damage”arisingout
of the ownership, maintenance,use or en-
trustmentto others of any aircraft, “auto” or
watercraftowned or operatedby or rentedor
loanedto any insured.Use includesoperation
and“loadingor unloading”.
This exclusiondoesnot applyto:
(1) A watercraflWhile ashoreon premisesyou

own or rent;
(2) A watercraftyou do not ownthatis:

(a) Lessthen26 feet long; and
(I,) Not being used to carry persons or

propertyfora charge;
(3) Parkingan “auto” on, or o~the ways next

to, premisesyou own or rent, providedthe
“auto” is not owned by or rented or loaned
toyou or the insured;

(4) Liability assumedunderany “insured con-
tract” for the ownership, maintenanceor
useof aircraftorwatercraft;or

(5) “Bodily injury” or “property damage”arising
out of the operationof any of the equip-
mentlisted in paragraphf.(2) or f43) of the
definition of “mobile equipment”.

Ii. Mobile Equipment
“BodIly injury” or “property damage”arisingout
of:

(2) The useof Thiobile equipment”in, or while
in practicefor, or while being preparedfor,
any prearrangedracing, speed,demolition,
or stuntingactivity,

I. War
“Bodily injury” or “property damage” due to
war, whether or not declared,or any act or
condition incident to war. War includes civil
war, insurrection, rebellion or revolution. This
exclusion applies only to liability assumedun-
dera contractor agreement.

j. Damageto Property

“Properlydamage”to:
(1) Propertyyou own, rent,or occupy;
(2) Premisesyou sell, give awayorabandon,if

the “property damage” arises out of any
part of thosepremises;

(3) Propertyloanedto you;
{4) Personalproperty in the care, custody or

control of the insured;
(5) That particular part of real property on

whichyou or anycontractorsorsubcontrac-
tors worithig directly or indirectly on your
behalf are performing operations, if the
‘propertydamage” arisesout of thoseop-
erations;or

(B) That particular part of any property that
must be restored,repairedor replacedbe-
cause “your work” was Incorrectly per-
formedonIt.

Paragraph(2) of this exclusiondoesnot apply
if the premisesare “your work” andwerenever
occupIed,rentedor held for rental by you.

CG 0001 01 96 Copyright, InsuranceServicesOffice, inc., 1994 Page3 of 13 0
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Paragraphs(3), (4), (5) and (6~of this exclu-
sion do not apply to liability assumedunder a
sidetrackagreement.
Paragraph(6) of this exclusiondoesnotapply
to “property damage” included in the
“products-completedoperationshazard”.

it Damageto Your Product

“Properly damage” to “your product” arising
outof it or any part of it

I. Damageto YourWork
“Properlydamage”to “your Work” arisingout of
it or any part of It and included in the
“products-completedoperationshazard”.
This exclusiondoesnot apply if the damaged
work or the work out of which the damage
ariseswasperformedon your behalfby asub-
contractor.

in. Damageto ImpairedPropertyor Property
Not Physicallyinjured
“Property damage” to “impaired property” or
property thathas not beenphysically injured,
arising out of:
(1) A defect, deficiency, inade~uacyor dan-

gerouscondition in “your product” or “your
work”; or

(2) A delay or failure by you or anyoneacting
on your behalf to perform a contract or
agreementin accordancewith its terms.

This exclusiondoesnot apply to the loss of
useof otherpropertyarisingout of suddenand
accidentalphysical injury to “your product” or
“your work” after it hasbaenput to its Intended
use.

n. Recallof Products,Work or Impaired
Property
Damagesclaimed for any loss, cost or ex-
penseincurred by you or othersfor the lossof
use,withdrawal, recall, inspection, repair, re~
placement,adjustment,removalor disposalof:
(1) wYour product”;

(2) “Your work”; or
(3) “Impaired property”;
if such product,work, or property is withdrawn
or recalledfrom the marketor from useby any
personor organizationbecauseof a known or
suspecteddefect, deficIency, inadequacyor
dangerousconditionin it,

Exclusionsc. through n. do not apply to damage
by fire to premiseswhile rentedto you or terripo-
rarlly occupIed by you with permission of the
owner,A separatelimit of insuranceappliesto this
coverageas described in LIMITS OF INSUR-
ANCE (SectionIII).

COVERAGEH. PERSONALAND ADVERTISING
INJURY LIABILITY
1. insuring Agreement

a. We will pay those sumsthat the insured be-
comes legally obligatedto pay as damages
becauseof “personal injury” or “advertising
injury” to which this insuranceapplies.We will
have the right and duty to defendthe Ensured
against any “suW’ seeking those damages.
However, we will haveno duty to defendthe
Insuredagainstany“suit” seekingdamagesfor
“personalinjury” or “advertisinginjury” to which
this insurancedoesnot apply. We may, at our
discretion, investigateany “occurrence’ or of-
fanseand settle any claim or “suit” that may
result But:
(1) The amount we will pay hr damagesIs

limited asdescribedIn LIMITS OF INSUR-
ANCE (SECTION lii); and

(2) Our right and duty todefendendwhenwe
haveused up the applicabla limit of Insur-
ancein the paymentof judginentsor set-
tlementsunderCoveragesA or B or rnedi-
ôai expensesunderCoverageC,

No otherobligation or liability to pay sumsor
perform acts or services is covered unless
explicitly provided for under SUPPLEME~-
TARY PAYMENTS — COVERAGESA AND B.

b. This insuranceappliesto:
(1) “Personal injury” caused by an offense

arising out of your business,excluding ad-
vertising, publishIng, broadcastingor tele-
castingØoneby or for you;

(2) “AdvertisIng injury” causedby an offense
committedin the courseof advertisingyour
goods,productsorservices;

but only if the offense was committed in the
“coverageterritory” during the policy period.

2, Exclusions
This insurancedoesnot apply to:
a. “Personalinjury” or “advertisinginjury”:

(1) Arising out of oral or written publicationof
material, if done by or at the direction of
the insuredwith knowledgeof its falsity;

Page4 of 13 Copyright, insuranceServicesOffice, inc., 1994 CG 0001 01 96 0
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(2) Arising out of oral or written publI~tionof
materialwhosefirst publication took place
beforethebeginningof the policy period;

(3) Arising out of thewili&ii violation of a penal
statute or ordinancecommitted by or with
the consentof the insured;

(4.) Forwhich the insuredhasassumedliabfllty
in a contractor agreement.This exclusion
doesnot apply to liability for damagesthat
the Insuredwould have in the absenceof
the contractor agreement;or

(5) Arising out of the actual, allegedor threat-
eneddischarge,dispersal,seepage,migra-
tion, releaseor escapeof pollutantsat any
time.

b. “Advertising injury” arisingout ot
(1) Breach of contract, other than misappro—

priatlori of advertisingideas under an im-
plied contract;

(2) The failure of goods, productsor services
to conform with advertisedquality or per-
forrnanoe;

(3) The wrong description of the price of
goods,productsor services;or

(4) An offensecommitted by an insuredwhose
businessis advertising~broadcasting,pub-
lishing or telecasting.

c. Any loss,costor expensearisingout of any:
(1) Request,demandor orderthat anyInsured

or others test for, monitor, clean up, re-
move, contain,treat,detoxifyor neutralize,
or in anyway respondto, or assessthe ef-
factsof pollutants;or

(2) ClaIm or suit by or on behalfof a govern-
mental authority for damagesbecauseof
testing for, monitoring,cleaningup, remov-
ing, contaIning, treating, detoxifying or
neutralizing,or in anyway respondingto, or
assessingthe effectsofpollutants.

Pollutants means any solid, liquid, gaseousor
thermai irritant or contamInant,inciuding smoke,
vapor, soot, fumes,acids,alkalis, chemicalsand
waste.Waste includes materialsto be recycled,
reconditionedor reclaimed.

COVERAGEC. MEDICAL PAYMENTS
1. InsuringAgreement

a. We will pay medical expensesas described
belowfor “bodily injury” causedby anaccident:

(1) On premisesyou ownor rent;

(2) On ways nextto premisesyou own or rent;
or

(3) Becauseof your operatIons;
providedthat:

(1) The accidenttakesplace in the “coverage
territory” andduringthe pOlicy period;

(2) The expensesare incurred and reportedto
uswithin oneyearof the date of the acci-
dent;and

(3) The injured personsubmitsto examination,
at our expense,by physiciansof ourchoice
asoften aswe reasonablyrequire.

b. We will make thesepaymentsregardlessof
fault. Thesepaymentswill not exceedthe ap-
plicable limit of insurance.We will payreason-
ableexpensesfor

(1) First aid administeredat the time of an
accidenz

(2) Necessary rnedioai, surgical, x-ray and

dental services, including prosthetic de-
vices;and

(3) Necessary ambulance, hospital, profes-
sionatnursingandfuneral services.

2. Exclusions
We will not pay expensesfor “bodliy injury”:
a. To anyineured,
b. To apersonhiredto do workfor or on behalfof

anyinsuredor atenantof any insured.
c. To a person injured on that part of premises

you own or rent thatthe personnormally oc-
cupies.

d. To ape~son,whetheror not an “employee”ot
any insured, if benefitsfor the “bodily injury”
are payable or must be provided under a
workerscompensationor disability benefitslaw
orasimilar law,

a. To a personinjuredwhile taking part in athlet-
ics.

1. inciuded within the “products-completedop-
erationshazard”.

g. ExcludedunderCoverageA.
h. Due to war, whetheror not declared,oranyact

orcondition incidentto war, War includescivil
war, insurrection,rebellionor revolution.

OG 0001 01 96 Copyright, InsuranceServicesOffice, inc., 1994 Page5 of 13
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SUPPLELOENTAW( PAYMENTS — COVERAGESA
AND 3
We will pay, with respectto any claim we investigate
or settle,or any“suit” againstaninsuredwedefend:
1. All expenseswe Incur.
2. Up to $250for costof bail bondsrequiredbecause

of accidentsor traffic law violationsarising out of
the use of any vehicieto which the Bodily Injury
Liability Coverage applies. We do not have to
furnishthesebonds

3. The cost of bonds to releaseattachments,but
only for bond amountswithin the applicablelimit
of insurance. We do not haveto furnish these
bonds,

4. All reasonableexpensesincurred by the insured
at our requestto assistus in the investigationor
defenseof the claim or “suit”, including actual loss
of earningsup to $250 a daybecauseof time off
from work.

5. All coststaxedagainsttheinsuredin the “suit”.
6. Prejudgmentinterestawardedagainstthe insured

on that partof the judgmentwe pay. if we make
en offer to paythe applicable limit of insurance,
wewill not payanyprejudgmentinterestbasedon
that periodof tilne aftertheoffer.

7. All interest on the full amount of any judgment
that accruesafterentry of the judgment and be-
fore we havepaid, offered to pay, or depositedin
court the part of the judgmentthat is within the
appilcabielimit of insurance.

Thesepaymentswill not reducethe limits of insur-
ance-
if we defendan Insuredagainsts “suit” and an in-
dernniteeof the insuredis also namedas a party to
the “suit”, we will defendthat indemniteeif all of the
following conditionsaremet:
a. The“suit” againstthe indemniteeseeksdamages

for which the insuredhasassumedthe liability of
the Indemniteein a contractor agreementthat is
an “insuredcontract”;

b. This insuranceapplies to such liabihty assumed
by the insured;

c. The obligation to defend,or the cost of the de-
fenseof, that indemnitee,hasalsobeenassumed
by theinsuredin the same“Insured contract”;

d. The allegationsin the “suit” and the information
we know aboutthe “occurrence” are suchthat no
conflict appearsto exist betweenthe interestsof
the insuredandthe interestsof the indemnitee;

c. The indemniteeandthe insuredaskus to conduct
andcontrol thedefenseof that indemniteeagainst
such“suit” and agreethatwe can assignthe same
counselto defendthe insuredandthe indemnitee;
and

f. The indemnitee:
(1) Agreesin writing to:

(a) Cooperate with us in the investigation,
settlementor defenseof the “suit”;

(b) imrriediateiy send us copies of any de-
mands, notices, summonsesor legal pa-
pers receivedin connectionwith the “suit”;

(a) Notify any other insurerwhosecoverageis
availableto the indeninitee;and

(d) Cooperatewith uswith respectto coordinat-
ing otherapplicableinsuranceavailableto
the indemnitee;and

(2) Providesuswith written authorizationto:
(a) ObtainS records and other information re-

latedtQ the “suit”; and
(b) Conduct and control the defenseof the

indemniteein such“suit”.
~o iong as the above conditionsare met, attorneys
feesincurredby us in the defenseof thatindetnnitee,
necessarylitigation expensesincurred by us and
necessarylitigation expensesincurred by the in-
demniteeat our requestwill be paid asSupplemen-
tary Payments.Notwithstanding the provisions of
paragraph2.b.(2) of COVERAQE A — BODILY IN-
JURY AND PROPERTY DAMAGE LIABILiTY
(Section I — Coverages),such paymentswill not be
deemed to be damagesfor “bodily Injury” and
“property damage”and will not reduce the limits of
insurance,

a. Wehaveusedup theapplicablelimit of insurance
in the paymentof judgmentsor settlements;or

b. The conditIonssetlorthabove,or thetermsof the
agreementdescribedin paragraphf. above, are
no longer met.

Page6 of 13 Copyright, insuranceServicesOffice, Inc., 1994 CG 0001 01 96 0
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SECTION Il—WHO IS A?~INSURED (2) “Properly damage”to property:

1. if youaredesignatedin the Declarationsas:
a. An individuai, you and your spouseare in-

sureds,but only with respectto the conductof
a businessofwhich you arethe soleowner.

b. A partnershipor joint venture, you are an in-
sured.Your members,your partners.andtheir
spousesare also insureds,but only with re-
spectto theconductofyour business.

c. A limited liability company,you arean insured.
Your membersarealsoinsureds,but oniy with
respectto the conductof your business.Your
managersare InsureS,but only with respect
to their dutiesasyour managers.

d. An organizationotherthana partnership,joint
ventureor limited habllity company,you arean
insured.Your “executive officers” anddirectors
are insureds,bu~only with respectto their du-
ties as your officers or directors.Your stock-
holdersarealsoInsureds,but only with respect
to their liability asstockholders.

2. Eachof thefollowing is alsoan insured:
a. Your “employees”, other than ellher your

“executive officers” (If you arean organization
other thana partnership,joint ventureor lim-
ited [lability company)or yourmanagers(if you
are a limited liability company), but only for
actswithin the scopeof their employmentby
you or while performing duties relatedto the
conductof your business,However, none of
these“employees’ is anInsuredfor:
(1) “BodIly injury” or “personalinjury”:

(a) To you, to your partnersor members(if
you are a partnershipor joint venture),
to your members(if you area limited
ability company),or to a co-”employee”
while that co-”employee”is either in the
course of his or her employment or
performing dutiesrelatedto the conduct
ofyourbusiness;

(b) To the spouse,child, ‘parent, brotheror
sisterof that co-”employee”asa conse-
quenceofparagraph(1)(a)above;

(c) For which there is any obligation to
sharedamageswith or repaysomeone
elsewho must pay damagesbecauseof
the injury describedin paragraphs(1)(a)
or (b) above;or

(d) Arising out of his or her providing or
failing to provide professional health
cateservices.

(a) Owned,occupiedor usedby,
(b) Rentedto, in the care, custodyor con-

trol of, or overwhich physical control is
beingexercisedfor anypurposeby

you, any of your “employees”,any partner
or member(If you area partnershipor joint
venture),or anymember(if you area lim-
ited liability company).

b. Any person (other than your “employee”), or
anyorganizationwhile actingas your real es-
tatemanager.

c. Any person or organization having proper
temporarycustodyof your propertyif you die,
but only:

(1) With respectto hability arising out of the
maintenanceor useof thatproperty;and

(2) Until your legal representativehas been
appointed.

d. Your legal representative,if you die, but only
with respectto duties as such.That represen-
tatIve will haveall your rightsanddutIesunder
this CoveragePart.

3. With respectto “mobile equipment” registeredin
your name under any motor vehicle registration
law, any person’is an insuredwhile driving such
equipmentalong a public highwaywith your per-
mission. Any other person or organization re-
sponsiblefor the conduct of suchpersonis also
an insured,but onlywith respectto liability arising
out of the operationof the equipment,andonly if
no otherinsuranceof anykind is availableto that
personor organizationfbr this liability. However,
no personor organizationis an Insuredwith re-
spectto:
a. “Bodily injury” to a co—employee”of the per-

sondriving the equipment;or
b. “Property damage” to property owned by,

rentedto, in the chargeof or occupiedby you
• or the employerof any personwho is an in-

suredunderthis provision.
4. Any organizationyou newly acquireor form, other

than a partnership,joint ventureor limited liability
company,endoverwhich you maintainownership
or majority interest,wilt qualify as a Named in-
suredif there is no other similar insuranceavail-
able to thatorganization.However:
a. Coverageunderthis provision is affordedonly

until the 90th dayafteryou acquireor formthe
organizationor the end of the policy period,
whicheveris earrer
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b. CoverageA doesnot applyto “bodily injury” or
“property damage” that occurred before you
acquiredor formedtheorganization;and

c. CoverageB doesnot applyto “personalinjury”
or “advertisinginjury” arising out of an offense
committed beforeyou acquiredor formedthe
organization

No personor organizationis an Insuredwith respect
to theconductof anycurrentor pastpartnership,joint
ventureor limited liability companythat Is not shown
asaNamedInsuredIn the Declarations,
SECTION itt— LRMTS OF INSURANCE
1. The Limits of Insuranceshownin the Declarations

and the rules below fix the mostwe will pay re-
gardlessof the numberof:
a. Insureds;
b. Claims madeor “suits” brought;or
c. Persons or organizationsmaldng claims or

bringing“suits’,
2. The GeneralAggregateUmit is the mostwe will

payfor the sumof:
a. Medical expensesunderCoverageC;
b. Damagesu1~darCoverageA, exceptdamages

becauseof “bodily injury” or “property dam-
age~incibded in the “products-completedop-
erationshazard”;and

c. DamagesunderCoverageB.
3. The Products-CompletedOperationsAggregate

Limit is the mostwewill pay underCoverageA for
damagesbecauseof “bodliy injury” and “property
damage”includedin the “products-completedop-
erationshazard”.

4. Subjectto 2. above,the PersonaiandAdvertising
Injury Urnit is the mostwe will payunderCover-
age B for the sum of all damagesbecauseof alt
‘personalinjuryv and all “advertising injury” sus-
tainedby anyonepersonororganization.

5. Subjectto 2. or S. abuve,whicheverapplies,the
EachOccurrenceLimit is the mostwe will payfor
the sumof:
a. DamagesunderCoverageA; end
b. Medical expensesundeFCoverageC
becauseof all ~bodiIyinjury” arid “property dam-
age”arisingout of anyone“occurrence”.

6. Subjectto 5. above,the Fire DamageLimit is the
most we will pay underCoverageA for damages
becauseof “property damage”to premises,while
rentedto you or temporarilyoccupiedby you with
permissionof the owner, arising out of any one
fire.

7. SubjecttoS. above,the Medical ExpenseUmit is
the most we will pay under Coverage C for all
medical expensesbecauseof “bodily Injury” sus-
tainedby anyoneperson.

The Umits of insuranceof this CoveragePartapply
separatelyto eachconsecutiveannualperiod andto
any remainingperiod of lessthan 12 months,starling
with the beginning of the policy period shown in the
Declarations,unless the policy period is extended
after issuancefor an addItionalperiod of lessthan12
months, in that case, the addItional period will be
deemedpartof the last precedingperiodfor purposes
of determiningtheLimits of insurance.
SECTION IV— COMMERCIAL GENERAL
LIABILI1Y CONDITIONS
1. Bankruptcy

Bankruptcy or insolvencyof the insuredor of the
insured’sestate~wiilnot relieve us of our obliga-
tions underthisCoveragePart.

2. DutIes In TheEventOf Occurrence,Offense,
Claim Or Suit
a. You must seeto it that we arenotified assoon

aspracticableof an “occurrenc?oran offense
which may result in a claim. To the extent
possible,noticeshouldinclude:

(1) How, when andwhere the “occurrence” or
offensetook place;

(2) The namesand addressesof any injured
personsandwitnesses;and

(3) The natureand location of any injury or
damagearising out of the “occurrence° or
offense.

Ii If a claim Is madeor “suit” is broughtagainst
anyinsured,you must:

(1) immedIately record the specifics of the
claim or “sufl” andThe date received;and

(2) NotIfy us as soon as practicable,
You mustseeto It that we receivewritten no-
tice of the claim or ~suit”as soonas practica-
ble,
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c. You andanyotherinvolved insuredmust: b. ExcessInsurance
(1) Immediately send us copies of any de-

inands, notices, summonsesor legal pa-
pers receivedIn connectionwith the claim
or~suit”;

(2) Authorize us to obtain records and other
information;

(3) Cooperatewith us ri the investigation or
settlementof the claim or defenseagainst
the “suit”; and

(4) Assist us, upon our request, in the en-
forcementof any right againstany person
or organizationwhich may be liable to the
insured becauseof injury or damageto
whichthis insurancemayalsoapply.

ci. No insuredwill, exceptat that insured’s own
cost,voluntarily makea payment,assumeany
obligation, or incur anyexpense,otherthanfor
first aid, without our consent

3.- Legal Action AgainstUs
- No person or organizationhasa right under this

CoveragePart:
To join usasa party or otherwisebring us into
a“suit” askingfor damagesfrom aninsured;or

b. To sue us on this Coverage Part unless all of
its termshavebeenfuliy compliedwith.

A personor organizationmay sueus to recover
on an agreedsettlementor on a final judgment
againstan insured obtainedafter an actual trial;
but we will not be liable for damagesthat are not
payableunderthe termsof this CoveragePartor
that are in excessof the applicablelimit of insur-
ance.An agreedsettlementmeansa settlement
and releaseof liability signed by us, the Insured
andthe ciaimantor the claimantslegal represen-
tative.

4, Other Insurance
if othervalid and collectible insuranceis available
to the insuredfor a losswe cover under Cover-
agesA or B of this CoveragePart,ourobligations
are limIted asfollows:
a. Primary Insurance

This insuranceis primaryexceptwhen b. ha-
low applies. If this insuranceis primary, our
obligationsare not affectedunlessanyof the
other insuranceis alsoprimary. Then,we will
share with all that other insurance by the
methoddescribedin c. below.

This insuranceis excessover anyof the other
insurance,whetherprimary,excess,contingent
or on anyotherbasis:

(1) That is FIre, Extended Coverage, Builder’s
Risk, installation Risk or similar coverage
for “your worku;

(2) That is Fire insurance for premises rented
to you or temporarilyoccupiedby you with
permissionof the owner,or

(3) If the loss arisesout of the maintenanceor
useof aircraft, “autos” or watercraftto the
extent not subjectto Exclusion g. of Cov-
erageA (SectionI).

When this insuranceIs excess,wewill haveno
duty underCoveragesA or B to defendthe in-
suredagainstany“suit” if anyother insurerhas
a dutyto defendthe insuredagainstthat~sult”.
if no otherinsurer defends,we will undertake
to do so, butwewill be entitled to the insured’s
rights againstalt thoseotherinsurers.
When this insuranceis excessover otherin-
surance,we will pay only our shareof the
amountof the loss, If any, that exceedsthe
sumof:

(1) The total amountthat all suchotherinsur-
ancewould pay for the loss in the absence
ofthis insurance;and

(2) The total of all deductible and self-insured
amountsunderall that otherinsurance.

We will sharethe remaining loss, if any, with
anyotherinsurancethatis not describedin this
Excess Insurance provision and was not
boughtspecifically to apply in excessof the
Limits of insuranceshown in the Declarations
ofthis CoveragePart.

c. Method of Sharing
If all of the other insurancepermits contribu-
tion by equalshares,we will follow this method
also, Under this approacheach Insurer con-
tributesequalamountsuntil it haspaid Us ap-
plicable limit of insuranceor none of the loss
remains,whichevercomesfirst.
If any of the otherinsurancedoesnot permit
contributionby equalshares,we will contribute
by limits. Under this method,each insurer’s
share is basedon the ratio of its applicable
limit of insuranceto the total applicablelimits
of insuranceof all insurers.
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5. PrenhlumAuduI t WhenWe Do Not Renew
a. We will computeall premiumsfor this Cover-

age Part In accordancewith our rules and
rates.

b. Premiumshown in this CoveragePart as ad-
vancepremiumis a depositpremium only, At
the closeof eachaudit period we will compute
the eamedpremium for that period. Audit
premiums are due and payable on notice to
the first NamedInsured.If the sum of thead-
vanceand audit premiums paid for the policy
period is greaterthanthe earnedpremIum,we
will return the excessto the first Named in-
sured,

c. Thefirst Named Insuredmust keeprecordsof
the informationwe needfor premiumcompu-
tation, andsenduscopiesat suchtimesaswe
mayrequest.

6. Representations
By acceptingthis policy, you agree:
a. The statementsin the Declarationsare accu-

rateand complete;
b. Thosestatementsare basedupon representa-

tions you made to us; and
c. We have Issuádthis policy in reliance upon

your representations.
7. SeparatIon Of’ Insureds

Except with respectto the Limits of Insurance,
and any rights or duties specifically assignedIn
this CoveragePartto thefirst NamedInsured,this
insuranceapplies:
a. As if each

Namedinsured;and
Named Insured were the only

b. Separatelyto each insured against whom
claim is madeor “suit” is brought.

S. TransferOf RightsOf RecoveryAgainst
OthersTo Us
If the insuredhasrights to recoverall or part of
anypaymentwe havemadeunderthis Coverage
Part, those rights aretransferredto us, The in-
suredmust do nothing after loss to impair them.
At our request, the insured will bring “suit” or
transferthose rights to us and help us enforce
them.

If we decidenot to renewthis CoverigePart, we
will mall or deliver to the first Named insured
shown in the Declarationswritten notice of the
nobrenewalnot lessthan30 daysbeforethe expi-
rationdate.
If notice Is mailed, proofof mailing will be suffi-
cientproofof notice.

SECTIONV -. DEFINITIONS
1. “Advertising injury” meansinjury arisingout of one

or moreof thefollowing offenses:
a. Oral or written publication of material that

slandersor libels a personor organizationor
disparagesa personsor organization’sgoods,

productsor services;b. Oral or written publication of material that
violatesa person’sright of privacy;

c. Misappropriationof advertisingideasor style
of doing business;or

ci, Infringementof copyright,title o~rslogan.
2. “Auto’ means a land motor~vehicie,trailer or

semItrailerdesignedfor travel on pubucroads,In-
cluding anyattachedmachineryor~quipment.But
“auto” doesnot include‘mobile equipment”.

3. ‘BodIly Injury” means bodily Injury, sicknessor
diseasesustainedby a person,including deathre-
sultingfrom anyof theseat anytime.

4. “Coverageterritory” means:
a. The United Statesof America (including its

territoriesand possessions),Puerto Rico end
Canada;

b. internationalwaters or airspace,provided the
injury or damagedoesnot occur In the course
of travel or transportationto or from any place
not includedin a. above;or

C. All partsof theworld if:
(1) The injury or damagearisesout of:

(a) Goodsor productsmadeor sold by you
in theterritory describedin a.above;or
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(b) The activities of a personwhose home
is in the territory.describedin a. above,
but Is away for a short time on your
business;and

(2) The insured’sresponsibilityto paydamages
is determinedin a “suit’ on the merits, in
the territory describedin a. above or in a
settlementwe agreeto.

includes a “leased worker’.
does not include a “temporary

S. “Executive officer” meansa personholding anyof
the officer positions created by your chsrter,
constitution, by-laws or any othersimilar govern-
ing document.

7. “ImpaIred property” means tangible property,
otherthan“your product’ or “your work”, that can-
not be usedor is lessusefulbecause:
a. It incorporates“your product” or “your work”

that is known or thought to be defective,defi-
cient, inadequat&ordangerous;or

b. You havef~iIedto fulfill thetermsof a contract
oragreement;

If suchproperty~anbe restoredto useby:
a. The repair, replacement,adjustment or re-

moval of “your product” or ‘yourwork”; or
Ii Your fulfilling the terms of the contract or

agreement.
8. “Insured contract” means:

a. A contractfor a leaseof premises.However,
that portion of the contract for a leaseof
premisesthat indemnifies any personor or-
ganization for damage by fire to premises
while rentedto you or temporarilyoccupIedby
you with permission of the owner is not an
“insured contract”;

ii A sidetrackagreement;
c. Any easementor licenseagreement,exceptin

connectionwith constructionor demolition op-
erationson or wIthin dO feetof a railroad;

ci. An obligation, as required by orcfThance, to
indemnitya municipality, exceptin connection
with workfor a municipality;

e. An elevatormaintenanceagreement;

f. ThàF$rtof any other contract or agreement
pertaining to your business(including an in-
demnification of a municipality in connection
with work performedfor a municipalIty) under
which you assumethe tort liabIlity of another
party to pay for “bodily injury” or ~property
damage”to a third personor organization.Tort
liability meansa liability that would be Imposed
by law in the absenceof any contract or
agreement.
Paragraphf. does not include that part of any
contractor agreement:

(1) That indemnifles a railroad for “bodily In-
jury” or ‘property damage” arising out of
construction or demolition operations,
within 50 feet of any railroad property and
affecting any railroad bridge or trestle,
tracks, road-beds, tunnel, underpassor
crossing;

(2) That indemnities an architect, engineer or
surveyor for injury or damagearising out
of:

(a) Preparing,approving,or failing to pre-
pare or approve,maps,shopdrawings,
opinions, reports, su?veys,fleid orders,
changeordersor drawingsand spedfs-
cations;or

(b) Giving directions or instructions, or
failing to give them,if that is the primary
causeof the injuryordamage;or

(3) Under which the insured, if an architect,
engineeror surveyor,assumesliability for
an injury or damage arising out of the in-
sured’s rendering or failure to renderpro-
fessionalservices,including those listed In
(2) above and supervisory, inspection, ar-
chitecturalor engineeringactivities.

9. “Leased worker” means a person leased to you by
a labor leasingfirm underan agreementbetween
you andthe labor leasing firm, to perform duties
relatedto the conductof your business,“Leased
worker” doesnot includea “temporaryworker”.

10.”Loading or unloading” means the handling of
property:
a. After it is moved from the pl?ce where it is

acceptedfor movementinto or onto an air-
craf( watercraftor “auto”;
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b. While it is in or on an arrcratt, watercraltor
“auto”; or

c. While It is being moved from an aircraft wa-
lercraft or “auto” to the placewhereit is finally
delivered;

but “loading or unloading~does not include the
movementof propertyby meansof a mechanical
device, other than a hand truck, that Is not at-
tachedto the aircraft,watercraftor“auto”,

11.”Mobile equipmentvmeans any of the following
types of landVehicles,Including anyattachedma~
chineryor equipment:
a. Bulldozers,farm mechinery,forklifts and other

vehicles designedfor useprincipally off public
roads;

b. Vehicles maintainedfor usesolely on or next
to premisesyouown or rent;

c. Vehiclesthat travel on crawlertreads;

ci. Vehicles,whetherself-propelledor not, main-
tained primarily to provide mobility to perma-
nently mounted:

(1) Power cranes, shovels, loaders, diggers or
drills; or

(2) Road construction or resurfacing equipment
suchasgraders,scrapersor rollers;

e. Vehiclesnot describedIn a., b., c. or ci. above
that arendt self-propelledandare maintained
primarily to provide mobility’ to permanently
attachedequipmentof the following types:

(1) Air compressors, pumps and generators,
inc1udin~ spraying, welding, building
cleaning, geophysicalexploration, lighting
andwell servicingequipment;or

(2) Cherry pickers and similar devices used to
raise or lower workers;

f. Vehicles not describedin a., b, c. or ci. above
maintainedprimarily for purposesother than
thetransportationof personsor cargo.
However,self-propelledvehicleswith the fol-
lowing types of permanentlyattachedequip-
ment are not “mobile equipment” but will be
considered“autos”:

(1) Equipment designed primarily for:
(a) Snow removal;
(b) Road maintenance, but not construction

or resurfecing;or
(c) Streetcleaning;

including spraying, welding, building
cleaning, geophysicalexploration, lighting
andwell servicingequipment.

12.”Occurrence”meansan accident,including con-
tinuous or repeatedexposureto substantiallythe
samegeneralharmful condItions.

13?PersonalInjury” meansinjury, otherthan“bodily
injury”, arising out of one or more of the following
offenses:
a. Falsearrest,detentionor imprisonment;
b. Malicious prosecution;
c. The wrongful eviction from, wrongful entry

into, or invasion of the rIght of private occu-
pancy of a room, dwelling or premisesthat a
personoccupiesby or on behalf of its owner,
landiordor lessor;

d. Oral or written publication of material that
slandersor Ilbels a personor organizationor
disparagesa person’sor organizatIon’sgoods,
productsor services;or

e. Oral or wrttten publication of material that
violatesa person’sfight of privacy.

14,”Products-coiyipletedoperationshazard”:
a. Includesall “bodily injury” and “property dam-

age” occurringaway from premisesyou own or
rent and arisingout of “your product” or “your
work” except:

(1) Products that are still in your physical pos-
session;or

(2) Work that has not yet beep completedor
abandoned,However, “your work” will be
deemedcompletedat the earliestof the
following times:

(a) When all of the work called for in your
contracthasbeencompleted.

(b) When all of the work to be done at the
job site has been completed If your
contractcalls for work at morethanone
job site.

(c) Whenthatpartof thework doneata job
site hasbeenput to its intendeduseby
any personor organization other than
another contractor or subcontractor
workingon the sameproject.

Work thatmayneedservice,maintenance,
correction,repairor replacement,but which
is otherwisecomplete,will be treated as
completed.
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ii Does not include “bodily injury” or “property

damage”arisingout of:
(1) The transportatIonof properly, unlessthe

injury or damagearisesout of a condition
in or on a vehiclenot ownedor operatedby
you, andthat conditionwascreatedby the
“loading or unloading” of that vehicle by
anyInsured;

(2) The existenceof tools, uninstalled equip-
mentor abandonedor unusedmaterials;or

(3) Productsor operationsfor which the classi-
fication, listed In the Declarationsor in a
policy schedule, states that products-
completed operationsare subject to the
GeneralAggregateLimit.

15. “Propertydamage”means:
a. Physicalinjury to tangible property, including

all resulting loss of use of that property. All
such loss of useshah be deemedto occur at
thetime of the physicalinjury thatcausedit; or

b. Loss of use of tangible prop~rtythat is not
physically injured.All suchloss of useshall be
deemed to occur at ‘the time of the
“occurrence”thatcausedIt.

16. “Suit” meansa civil proceedingin which damages
becauseof “bodily injury”, “property damage”,
“personal injury” or “advertising injury” to which
this insuranceappliesare alleged.“Suit” Includes:
a. An arbitrationproceedingIn which suchdam-

ages are claimed and to which the insured
mustsubmit or doessubmit with our copsent;
or

b. Any other alternativedispute resolution pro-
ceeding in which such damagesare claimed
andto which the insuredsubmitswith our con-
sent,

17.“TemporaryworKer meansa person wno is Tur-
nished to you to substitute for a permanent
“employee”on leaveorto meetseasonalor short-
term workloadconditions.

18.”Your product”means:
a. Any goodsor products, otherthan real prop-

erty, manufactured,sold, handled,distributed
ordisposedof by:

(1) You;
(2) Otherstradingunderyour name;or
(3) Apersonor organizationwhosebusinessor

assetsyou hay!acquired;and
b. Containers (other than vehicles), materials,

parts or equipment furnIshed In connection
with suchgoodsor products.

“Your product” includes:
a. Warranties or representationsmade at any

time with respectto the fitness, quality, dura-
bility, performanceor use of “your product’~
and

b. The providing of or failure to providewarnings
or instructions.

“Your product”doesnotincludevendIngmachines
or otherpropertyrentedto or locatedfor the use
of othersbut not sold.

19.”Yourwork” rnesns:
a. Work or operationsperformedby you or on

yourbehalf and
b. Materials, parts or equipment furnished

connectionwith suchwork or operations.
“Your work” includes:

in

a. Warranties or representationsmade at any
time with respectto the fitness, qualIty, dura-
bility, performanceor useof “your work”; and

b. The providing of or failure to providewarnings
or instructions.
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ThIS ENDORSEMENTCHANGESTHE POLICY, PLEASE READ IT CARIEF)JLLY.

WAR LIIAB~UTYEXCLUSRON

This endorsementmodifies insuranceprovidedunderthefollowing:

COMMERCIAL GENERAL LIABILiTY COVERAGEPART

A. E<clusion I. under Paragraph2.~Exclusionsof
Section 1 — Coverage A — Bodily Injury And
PropertyDamageLiability is replacedby the fol-
lowing:
2. Exclusions

This insurancedoesnot applyto:
I; War

“Bodily injury” or “property damage”~how-
ever caused, arising, directly or indirectly,
out of:

(1) War, including undeclaredor civil war;
or

(2) Warlikeactionby a military force, includ-
ing action in hindering or defending
againstanactualor expectedattack, by
anygovernment,sovereignor otherau-
thority using military personnelor other
agents;or

(3) Insurrection, rebellion, revolution,
usurpedpower, or action takenby gov-
ernmenta~authority in hindering or de-
fendingagainstany of these.

B. The following exclusion is addedto Paragraph2.,
Exclusions of Section i — CoverageB -. Per-
sonalAnd Advertising Injury Liability:

2. Exclusions
This insurancedoesnot applyto:
WAR
“Personal and advertising injury”, however
caused,arising1directly or indirectly, out oft
a. War, including undeclaredor civil war; or
b. Warlike actionby a military force, including

action in hinderingor defendingagainstan
actual or expectedattack, by any govern-
ment, sovereignor other authority using
military personnelor otheragents;or

c. Insurrection, rebellion, revolution, usurped
power, or actiontakenby governmentalau-
thority in hinderingor defendingagainstany
of these.

C. Exclusionh. underParagraph2., Exclusionsof
Section I .- Coverage C — Medical Payments
doesnot apply. Medicalpaymentsdueto warare
now subjectto Exclusiong. of Paragraph2.,
Exclusionsof Section1— CoverageC — Medical
Paymentssince“bodily inju~/’arisingout of war
is nowexcludedunderCoverageA.
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THIS ENDORSE~dIEI\ITCHANGESTHE POLICY. PLEASEREAD IT CAREFULLY.

WASH~NGTONCHANGES
This endorsementmodifies insuranceprovidedunderthefollowing:

COMMERCIAL GENERAL LIABILITY COVERAGEPART

A. Exclusion a. of CoverageA — Bodily Injury And
PropertyDamageLiability (Section1 — Coverages)
appliesonly to ~bodiIyinjury” to any“employee”of
the insuredwhose employment is not subject to
the Industrial Insurance Act of Washington
(WashingtonRevisedCodeTitle 51).
With respectto “bodily injury” to “employees” of
the insuredwhose employmentis subjectto the
Industrial InsuranceAct of Washington,Exclusion
e. is replacedwith thefollowing:
ThisInsurancedoesnot applyto:
1. “Bodily injury” to an “empioye&’ of the insured

arisingout of andin the courseoft
a~Employmentby the insured;or
b. Performingdutiesrelatedto the conductof

the insured’sbusIness;or
2. Any obligationto sharedamageswith or repay

someoneelse who must pay damagesbe-
causeof theinjury.

This exclusiondoesnot apply to liability assumed
by the insuredunderan“insured contract”,

B. Paragraphs2.a.(1)(a),(b) and (c) of Section II —

Who is An Insured apply only to ‘employees”of
the insuredWhose employmentis not subjectto
The Industrial Insurance Act of Washington
(WashingtonRevisedCodeTitle 51).

With respectto “employees”of the insuredwhose
employmentis subjectto the Industrial Insurance
Act of Washington,Paragraph2.a.(1) of Section
II —Who Is An Insuredis replacedwith the fol-
lowing:
2. Eachof thefollowing is alsoan insured:

a. Your “employees”, other than either your
~‘executiveofficers” (if youare an organiza-
tion other thana partnership,joint venture
~orlimited liabilIty company)or your man-
agers (If you are a limited liability com-
pany),but only for acts within the scopeof
their employmentby you or while perform-
ing duties related to the conduct of your
business. However, none of these
“employees”is an insuredfor:

(1) “Bodily injury” or “personalandadvertis-
ing injury”:

(a) To you, to your partnersor members
(if you are a partnershipor joInt
venture), to your members (if you
are a limited liability company),or to
a co-”employee” while that co-
“employee” is either in the courseof
his or heremploymentor performing
duties relatedto the conductof your
business;

(b) For which thereis any obligation to
sharedamageswith or repaysome-
one else who must pay damages
becauseof the Injury describedin
Paragraph(1)(a)above;or

(c) Arising out of his or herproviding or
failing to provideprofessionalhealth
careservices.
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THIS ENDORSEF~1ENTCHANGESTHE POLICY. PLEASEREAD IT CAREFULLY.

WASHIINSTON CHANGES EMPLOYMENT~RELATED

PRACT~CESEXCLUSION
Thisendorsementmodifies insuranceprovidedunderthe following:

COMMERCIAL GENERALLIABILITY COVERAGEPART

A. Thefollowing exclusionis addedto Paragraph2.,
Exclusionsof CoverageA — Bodily injury And
PropertyDamageLiability (Section I — Cover-
ages):
This insurancedoesnot applyto:
“Bodily injury” to:
1. A personarisingout of any:

a. Refusalto employthatperson;
b. Termination of that person’semployment;

or
c. Employment-related practlces~policies,

acts or omissions,suchascoercion,demo-
tion, evaluation, reassignment,discipline,
defamation,harassment,humiliationor dis-
criminationdirectedatthat person;or

2. The spouse,child, parent, brotheror sister of
thatpersonasaconsequenceof “bodily injur~1’
to that person at whom any of the employ-
ment-related practices described in Para-
graphs(a), (b) and (c) aboveis directed.

This exclusionapplies:
1. Whether the insured may be liable as an em-

ployeror in anyothercapacity;and
2. To any obligation to share damageswith or

repay someoneelse who must pay damages
becauseof the injury.

However, Paragraphs(1)(a) and (b) of this exclu-
sion do not apply if such “bodily injury” is sus-
tained by any “employee” of the Insuredwhose
employmentis subjectto the Industrial Insurance
Act of Washington(WashingtonRevisedCodeTi-
tle 51).

B. The following exclusionIs addedto Paragraph2.,
Exclusionsof CoverageB — PersonalAnd Ad-
vertising Injury Liability (Section I — Cover-
ages):
This insurancedoesnot applyto:
“Personalandadvertisinginjury” to:
1. A personarising out of any:

a. Refusalto employthatperson;
b. Terminationof that person’semployment;

or
c. Employment-related practices, policies,

actsor omissions,suchas coercion,demo-
tion, evaluation, reassignment,discipline,
defamation,harassment,humiliation or dis-
criminationdirectedatthatperson;or

2. The spouse,child, parent, brotheror sister of
thatpersonasaconsequenceof “personaland
advertisinginjury” to that personatwhom any
of the employment-relatedpracticesdescribed
In Paragraphs(a), (b) and (c) above is di-
rected.

This exclusionapplies:
1. Whetherthe insuredmay be liable asan em-

ployeror in any othercapacity;and
2. To any obligation to sharedamageswith or

repay someoneelse who must pay damages
becauseof the injury.

However,Paragraphs(1)(a) and (b) of this exclu-
sion do not apply if such“personalandadvertising
injury” is sustainedby any“employee” of the In-
suredwhose employmentis subjectto the Indus-
trial InsuranceAct of Washington (Washington
RevisedCodeTitle 51).

CG 01 97 07 98 Copyright, InsuranceServicesOffice, Inc., 1997 Pagelofl 0
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THIS ENDORSEMENTCHANGES THE POLICY. PLEASEREAD IT CAREFULLY.

DEDUCT~BLEUABflUTY ~NSURANCE
This endorsementmodifies insuranceprovided underthefollowing:

COMMERCIAL GENERAL LIABILITY COVERAGEPART

PRODUCTS/COMPLETEDOPERATIONS LIABILITY COVERAGEPART

SCHEDULE
Coverage

Bodily Injury Lisbility
OR

PropertyDamageLiability
OR

Bodily Injury Liability and/or
PropertyDamageUabllity Combined

Amountand Basisof Deductible
PER CLAlI’~l or PER OCCURRENCE

$

$

$

$

500

(if no entry appearsabove, informationrequiredto completethis endorsementwill be shown In the Declarations
asapplicableto this endorsement.)
APPLICATION OF ENDORSEMENT (Enterbelow any limitatIons on the applicationof this endorsement.If no
limitation is entered,the deductiblesapply to damagesfor all “bodily injury” and “property damage”,however
caused):

A. Our obligationunderthe Bodily Injury Liability and
Property Damage Liability Coverages to pay
damageson your behalf applies only to the
amount of damagesin excessof any deductible
amountsstatedin the Scheduleaboveas appli-
cableto suchcoverages.

B. You may selecta deductibleamount on either a
per claim or a per “occurrence” basis.Your se-
lecteddeductible applies to the coverageoption
andto the basis of the deductibleindicatedby the
placement of the deductible amount in the
Scheduleabove.The deductibleamountstatedin
theScheduleaboveappliesasfollows:
1. PER CLAIM BASIS. If the deductibleamount

indicated in the Scheduleabove is on a per
claimbasis,thatdeductibleappliesasfollows:
a. Under Bodily injury Liability Coverage,to

all damagessustainedby any one person
becauseof “bodily injury”;

b. Under Property Damage UabIlity Cover-
age, to all damagessustainedby any one
personbecauseof “propertydamage”;or

c. Under Bodily injury LiabIlIty and/or Property
Damage Liability Cov~rageCombined, to
all damagessustainedby any one person
becauseof:

(1) “BodIly injury”;
(2) “Propertydamage”;or
(3) “Bodily Injury’ and “property damage”

combined
astheresultof anyone“occurrence”.
If damagesare claimedfor care,loss of se~r-
ices ordeathresultingat anytime from “bodily
injury”, a separatedeductibleamount will be
applied to each person making a claim for
suchdamages,
With respectto “property damage”,personin-
cludesan organization.

CO 03 00 01 96 Copyright, InsuranceServicesOffice, Inc., 1994 Page1 o12 0
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amount indicated in the Scheduleabove is on rSpectto:
a “per occurrence” basis, that deductible I Our right and duty to defend the insured
amountappliesasfollows: againstany “suRs” seeking those damages;
a. Under Bodily Injury LIabilIty Coverage,to and

all damagesbecauseof “bodily injury’; 2. Your duties In the eventof an woccurrenceu
b. Under Property Damage Uabiilty Cover-S claim, or “suit”

age, to all damagesbecauseof “property apply Irrespective of the application of the de-
damage”;or ductible amount.

c. UnderBodily Injury Liability and/orProperty I). We may pay any part or all of the deductible
DamageLiability CoverageCombined, to amount to effect settlementof any claim or “suit”
all damagesbecauseof: and, upon notification of the action taken, you

(1) “BodIly injury”; shall promptly moimburseus for such part of thedeductibleamountashasbeet,paidby us.
(2) “Propertydamage”;or
~3) “Bodily injury” and “property damage”

combined
asthe result of any one “occurrence”, regard-
lessof the numberof personsor organizations
who sustain damages because of that
“occurrence”.

Page2 of 2 Copyright, insuranceServicesOffice, Inc., 1994 CC 03000196 Li
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THIS ENDORSEMENTCHANGESTHE POUCY, PLEASE READ IT CAREFULLY.

EXCLUS~ON DESIGNATEDWORK

This endorsementmodifiesinsuranceprovidedunderthefollowing:

COMMERCIAL GENERAL LIABILITY COVERAGEPART
PRODUCTS/COMPLETEDOPERATIONSLIABILITY COVERAGEPART

SCHEDULE

Descriptionof your work:
WORK PERFORMEDIN THE STATE OF CALIFORNIA

(If noentry appearsabove, information requiredto completethis endorsementwill beshownIn the Declarations
asappllcsbleto this endorsement.)

This insurancedoesnot apply to “bodily injury” or “property damage”includedin the “products-completedopera-
tibns hazard”andarisIngout of “yourwork” shownin the Schedule.

CC 21 3401 87 Copyright, InsuranceServicesOffice, inc., 1986 Page1 of 1
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THIS ENDORSEI’tslENTCHANGESTHE POLICY. PLEASEREAD IT CAREFULLY.

TOTAL POLLUT~ONEXCLUS~ONENDORSEMENT

This endorsementmodifies insuranceprovidedunderthe following:
COMMERCIAL GENERAL LIABILITY COVERAGEPART

Exclusion1. underparagraph2,, Exclusionsof COV-
ERAGE A — BODILY INJURY AND PROPERTY
DAMAGE LIABILiTY (Section I — Coverages)is re-
placedby thefollowing:
This insurancedoesnot applyto:
1. Pollution

(1) “BodIly injury” or “property damage” which
would not haveoccurred in whole or part but
for the actual,~Ilegedor threateneddischarge,
dispersal,seepage,mIgration, releaseor es-
capeof pollutantsatanylime.

(2) Any loss, costqr expensqarisingout of any:
(a) Request,demandor order thatany insured

or others test for, monitor, clean up, re-
move, contain, treat,detoxify or neutralize,
or in anyway respondto, or assessthe ef-
fectsof pollutants;or

(b) Claim or suit by or on behalfof a govem-
mental authority for damagesbecauseof
testing for, monitoring, cleaningup, remov-
ing, containing, treating, detoxifying or
neutralizIng,or in anyway respondingto, or
assessingthe effectsof pollutants.

Pollutants meansany solid, liquId, gaseous,or
thermal irritant or contaminantincluding smoke,
vapor, soot, fumes, acid, alkalis, chemicalsand
waste.Wasteincludesmaterial to be recycled, re-
conditionedor reclaimed,

CC 21 49 01 96 Copyright, InsuranceServicesOffice, Inc., 1994 Pagelofl D
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THIS ENDORSEMENTCHANGESTHE POLICY. PLEASEREAD IT CAREFULLY.

EXCLUSION YEAR 2000COMPUTER~RELATEDAND

OTHER ELECTRONiC PROBLEMS
This endorsementmodifies insuranceprovidedunderthefollowing:

COMMERCIAL GENERAL LIABILITY COVERAGEPART

The following exclusion is added to Paragraph2.,
Exclusionsof Section I — CoverageA — Bodily
Injury And Property DamageLiability and Para-
graph 2., ExclusIonsof Section I — CoverageB —

Personal And Advertlsln~Injury LIability:
2. Exclusions

This insurancbdoesnot apply to wbodiiy injury”,
“property dpmage”, “personal Injury” or
“advertising injury” (or “personal and advertIsing
injury” if definedassuchin your policy) arisingdi-
rectly or indire~tlyout of:
a. Any actual or alleged failure, malfunction or

inadequacyof:
(1) Any of the following, whetherbelongingto

anyInsuredor to others:
(a) Computer hardware, including micro-

processors;
Computerapplicationsoftware;
Computer operating systemsand re-
latedsoftware;

CC 21 600998

(d) Computernetworks;
(a) Microprocessors(computer chips) not

part of anycomputersystem;or
(f) Any other computerized or electronic

equipmentor components;or
(2) Any otherproducts,andanyservices,data

or functionsthatdirectlyor indirectly useor
rely upon, in any manner, any of the items
listed in Paragraph2.a.(1) of this endorse-
ment

due to the inability to correctly recognize,
process, distinguIsh, Interpret or acceptthe
year2000 and beyond.

b. Any advice, consultation, design, evaluation,
inspection, Installation, maintenance, repair,
replacementor aupervision provided or done
by you or for you to determine, rectIfy or test
for, anypotentialor actual problemsdescribed
in Paragraph2.a. of this endorsement.

Copyright, InsuranceServicesOffice, Inc., 1998 Page1 of I
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TI-US ENDORSEMENTCHANGESThE POLICY. PLEASE READ IT CAREFULLY.

- WAR OR TERRORISMEXCLUSION

Thisendorsementmodifiesinsuranceprovidedunderthefollowing:

COMMERCIAL GENERAL LIABILITY COVERAGEPART

A. Exclusion i. under Paragraph2., Exclusionsof
Section 1 — CoverageA — Bodily Injury And
PropertyDamageLiability is replaced by the
following:
2. Exclusions

This insurancedoesnot applyto:
i. War

“Bodily injury” or “property damage”arising,
directlyor indirectly, out of:

(1) War, including undeclared r civil war; or
(2) Warlike acUon by a mi~itary foçce,

including action in hindering or
defendingagainstan actualor expected
attack, by any government, sovereignor
other authority using military personnel
or otheragents;or

(3) Insurrection, rebellion, revolution,
usurped power, or action taken by
governmentalauthority in hindering or
defendingagainstany of these;or

(4) “Terrorism”, including any ac~ontaken
in hindering or defending against an
actualor expectedincidentof “terrorism”

regardlessof anyother causeor eventthat
contributesconcurrentlyor in any sequence
to the irgury or damage.
Howeveç, with respectto “terrorism”, this
exclusiononly appliesif oneor more of the
following are attributable to an incident of
“terrorism”:

(‘I) Thetotal of insureddamageto all types
of property exceeds $25,000,000. in
determining whether the $25,000,030
thresholdis exceeded,wewill includeall
insureddamagesustainedby propertyof
all personsand entities affected by the
“terrorism” and business interruption
losses sustained by owners or
occupantsof the damagedproperty. For
the purpose of this provision, insured
damagemeansdamagethatis covered
by any insurance plus damage that
would be coveredby any insurancebut,
for the application of any terrorism
exclusions or

(2) Fifty or more personssustaindeathor
serious physicalinjury. For thepurposes
of this provision, seriousphysical injury
means:

(a) PhysicaL injury that involves
substantialrisk of death;or

a

(b) Protracted and obvious physical
disfigurement;or

(c) Protractedloss of or impairmentof
the function of a bodily member or
organ;or

(a) The‘terrorism” involvesthe use,release
or escape oF nuclear materials, or
directly or indirectly results in nuclear
reaction or radiation or radioaotive
contamination;or

(4) The “terrorism” is carried out by means
of the dispersal or application of
pathogenic or poisonous biological or
chemicalmaterials;or

© ISOProperties,Inc., 2004 Page1 of 3 ~

CBIQDD24O —___

Page 798

OG 21 69 01 02



(5) Fatnog~nicor polsdTTbU~b;ological or
chemical materialsare released,and it
appears that one purpose of the
“terrorism” was to release such
materials.

Paragraphs (1) and (2), immediately
preceding, describethe thresholdsused to
measurethe magnitude of an incident of
“terrorism” and the circumstancesin which
the thresholdwill apply for the purposeof
determiningwhethertheTerrorismExclusion
will apply to that incident. When the
TerrorismExclusion appliesto an incidentof
‘terrorism”, thereis no coverageunder this
CoveragePart,
In theeventof anyincidentof “terrorism” that
is not subject to the Terrorism Exclusion,
coverage does not apply to any loss or
damagethat is otherMse excludedunder
thisCoveragePart.
Multiple incidentsof “terrorism” which occur
within a seventy-two hour period andappear
to be carriedout in conc*t or to have a
relatedpurposeor commonleadershipshall
beconsideredto beoneincident.

This insurancedoesnot applyto
WarOr Terrorism
“Personal and advertising injury” arising,
directlyor indirectly, out of:

(1) War, including undeclaredor civil war; or
(2) Warlike action by a nilitary force,

including action in hindering or
defendingagainstan actualor expected
attack, by anygovernment,sovereignor
other authority using military personnel
or otheragents;or

(3) Insurrection, rebellion, revolution,
usurped power, or action taken by
governmental authority in hindering or
defendingagainstanyof these;or

(4) -- erronarn--, ncluoirig any action taKen
in hindering or defendingagainst an
actualor expectedincidentof “terrorism”

regardlessof anyothercauseor eventthat
contributesconcurrentlyor in anysequence
to theinjury.
However, with respectto “terrorism’~this
exclusiononly appliesif one or moreof the
following are attributable to an incident of
“terrorisrri”:
(~)The total of insureddamageto all types

of property exceeds $25,000,000. In
determirüng whether the $25,000,000
thresholdis exceeded, wewill include all
insureddamage sustainedby property of
all personsand entitiesaffectedby the
“terrorism” arid business interruption
losses sustained by owners or
occupantsof the damagedproperty. For
the purpose of this provision, insured
damagemeansdamagethat is covered
by any insurance plus damage that
would be covered by any insurancebut
for the application of any terrorism
exclusions ; or

(2) Fifty or more persons sustaindeathor
eeriousphysical injury. For the purposes
of this provision, serious physical injury
means:
(a) Physical injury that involves a

substantialrisk of death;or
(b) Protracted and obvious physical

disfigurement;or
(c) Protractedloss of or impairmentof

the function of a bodily member or
organ;or

(3) The“terrorism” involvestheuse, release
or escape of nuclear materials, or
directly or indirectly results in nuclear
reaction or radiation or radioactive
contamination;or

(4) The “terrorism” is cardedout by means
of the dispersal or application of
pathogenic or poisonousbiological or
chemicalmaterials;or

Page2 of 3 © ISOProperties,Inc., 2001
CBIC 00241
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B. The following exclusionis addedto Paragraph2~,
Exclusions of Section I — Coverage B —

Personal AndAdvertisingInjury Liability:
2. Exclusions
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(5) Pathogenicor poisonousbiological or
chemicalmaterialsare released,and it
appears that one purpose of the
“terrorism” was to release such
materials.

Paragraphs (1) and (2), immediately
preceding,describethe thresholdsused‘to
measurethe magnitudeof an incident of
‘terrorism” andthe circumstancesin which

the thresholdwill apply for the purposeof
determining whether the Terrorism
Exclusionwill applyto that incident, When
the Terrorism Exclusion applies to an
incident Of ‘terrorism”, thereis no coverage
underthisCoveragePart.
In the event of any incident of “terrorism”
that is not subject to the Terrorism
Exclusion, coveragedoesnot apply to any
loss or damagethat is otherwiseexcluded
underthis CoveragePart.
Multiple incidentsof “terrorism” which occur
within a seventy-two hour period and
appearto be carried out in concert or to
have a related purpose or common
leadershipshall be consideredto be one
incident.

C, Exclusion h~ThndërPäfà~raph2., Exclusions of
Section I — Coverage C — Medical Payments
doesnotapply.

D. Thefollowing definition is addedto the Definitions
Sectiort

- “Terrorism” means activities against persons,
organizationsor propertyof anynature:
1. That involve the following or preparationfor the

following:
a. Useorthreatof force orviolence;or
b. Commissionor threatof a dangerousact;or

system;and
2. Whenoneor bothof thefollowing applies:

a. The effect Is to intimidate or coerce a
governmentor the civilian populationor any
segmentthereof,or to disruptany segment
of the economy;or

6. It appears that the intent is to intimidate or
coercea government,or to furtherpolitical,
ideological, religious, social or economic
objectives or to express (or express
oppositionto) a philosophyor ideology.

CC 21 Ge 01 02 © ISO Properties,Inc., 2001 Page3of.3 ~

c. Commission or threat of
interferes With or disrupts
communication,information,
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or mechanical

Page 800



~C~ALGENE~AL UASIUTI

22 34 01 96

THIS ENDORSEMENTCHANGES THE POLICY. PLEASEREAD IT CAREFULLY.

EXCLUSRON CONSTRUCTION MANAGEMENT

-. ERRORS AND OMISS$ONS -

Thisendorsementmodifies insuranceprovidedunderthe following:

COMMERCIAL GENERAL LIABILITY COVERAGEPART -

The following exclusion is added to paragraph2.,
Exclusions of COVERAGE A— BODILY INJURY AND
PROPERTY DAMAGE LIABILITY (Section I — Cover-
ages)and paragraph2., ExclusIons of COVERAGEB
— PERSONAL AND ADVERTISING INJURY
LIABILITY (Section I —Coverages):
ThIs insurancedoesnot applylo “bodIly injuryw, “prop-
erty damage”,“personal injury’ or “advertisIng injury”
arising out of:
1. The preparing, approving, or failure to prepareor

approve,maps, shopdrawings, opinIons, reports,
surveys,field orders, changeorders or drawings
and specificationsby any architect, engineeror
surveyor performing services on a project on
whichyou serveasconstructionmanageror

2. Inspection,supervision,quality coptrol, architec-
tural or engineeringactivitieadoneby or foryou on
a projecton which you serveasconstructionman-
ager.

This exclusion does not apply to “bodily injury” or
wproperty damage”due to constructIonor demolition
work doneby you, your “employeeCor your subcon-
tractors.

00223401 96 Copyright, InsuranceServicesOffice, Inc., 1994 Pagelofi ~

-C-BIC-OO-24-3Page 801



Co1~’INlERCIALGENERAL LL~ILITY
CC 22430196

THIS ENDORSEMENTCHANGESTHE POLICY. PLEASEREAD IT CAREFULLY.

EXCLUSION ENGINEERS, ARCHF~ECTSOR
SURVEYORS PROFESSIONAL LIAWUTY

This endorsementmodifies insuranceprovidedunderthefollowing:

COMMERCIAL GENERAL LIABILITY COVERAGEPART

The following exclusionis addedto paragraph2., Exclusionsof COVERAGEA — BODILY INJURY AND PROP-
ERTY DAMAGE LIABILITY (Section I — Coverages)and paragraph2., Exclusionsof COVERAGE B — PER-
SONAL AND ADVERTISING INJURY LIABILITY (SectionI — Coverages):
This insurancedoesnot applyto “bodily injury”, “property damage”,~personalInjury” or “advertisinginjury” aris-
ing out of the renderingof or failure to renderanyprofessionalservicesby you or anyengineer,architector sur-
veyorwhois either employedby you or performingworkon yourbehalfin suchcapacity.
ProfessionalservicesInclude:
1. The preparing,approving,or falling to prepareor approve,maps,shopdrawings,•opinions,reports,surveys,

field orders,changeordersor drawingsandspecifications;and
2. Supervisory,inspection,architecturalor engineeringactivities.

CC 2243 01 96 Copyright, InsuranceServicesOffice, Inc., 1994 Page1 of 1 0
__________________________________C..BIC.Q9244
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ThIS ENDORSEMENTCHANGESTHE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION DAMAGE TO WORK PERFORMED BY
SUBCONTRACTORS ON YOUR BEHALF

This endorsementmodifies insuranceprovidedunderthe following:

COMMERCIAL GENERAL LIABILITY COVERAGEPART

Exclusion I. of Section I — CoverageA — Bodily Injury And Property Damage Liability is replacedby the fol-
lowing:
2. Exclusions

This insurancedoesnot applyto:
1. Damage To Your Work

“Prdperty damage”to “your work” arising out of it or any partoi it and includedin the “products-completed
operationshazard”. -

CBJC00245
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THIS ENDORSEMENTCHANGES ThE POUCY. PLEASEREAD IT CAREFULLY.

WASH~NGTONCONDmONAL EXCLUSION OF
TERRORISM (RELATING TO DISPOSII1ON OF FEDERAL

TERRORiSM RISK INSURANCE ACT OF 2002)

Thisendorsementmodifiesinsuranceprovidedunderthefollowing:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
LIQUOR LIABILITYCOVERAGE PART
OWNERSAND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGEPART
PRODUcTS/COMPLETEDOPERATIONSLIABILITY COVERAGEPART
RAILROAD PROTECTIVELIABILITY COVERAGEPART
UNDERGROUNDSTORAGETANK POLICY

A. Applicability Of The ProvisionsOf This
Endorsement
1. The provisions of this endorsement will

becomeapplicable commencing on thedate
when any one or moreof the following first
occurs:
a. The federal Terrorism Risk Insurance

Program (“Program”), establishedby the
Terrorism Risk InsuranceAct of 2002,
hasterminatedwith respectto the type
of insuranceprovidedunderthis Cover-
agePartorPolicy; or

b. A renewal,extensionor continuation of
the Programhasbecomeeffectivewith-
out a requirement to make terrorism
coverageavailableto you and with revi-
sionsthat

(1) Increase our statutory percentage
deductibleundertheProgramfor ter-
rorism losses.(That deductiblede-
termines the amountof all certified
terrorism losseswe must pay in a
calendaryear,beforethefederalgov-
ernmentsharesin subsequentpay-
mentof certified terrorismlosses.);or

(2) Decreasethe federal government’s
statutorypercentagesharein poten-
tial terrorism lossesabovesuchde-
ductible; or

(3) Redefineterrorismormakeinsurance
coverage for terrorism subject to
provisionsor requirementsthat differ
from thosethat apply to othertypes
of eventsor occurrencesunder this
policy.

The Program is scheduledto terminateat
the end of December31, 2005 unlessre-
newed,extendedor otherwise,contipuedby
thefederalgovernment.

2. If the provisions of this endorsementbe-
comeapplicable,suchprovisions;
a, Supersedeany terrorism endorsement

alreadyendorsedto this policy that ad-
dresses“certified acts of terrorism”
andlor“otheractsof terrorism”,butonly
with respectto an incident(s) of terror-
ism (howeverdefined) which resultsin
injwy or damagethat occurson or after
the datewhen the provisionsof this en-
dorsement become applicable (for
claims madepolicies, suchan endorse-
merit is supersededonly with respectto
an incident of terrorism (however de-
fined) thatresultsin a claimfor injury or
damagefirst being madeon or after the
data when the provisions of this en-
dorsementbecomeapplicable);and

b. Remainapplicableunlesswe notify you
- of changesin these provisions, in re.

sponseto federallaw.
3. If the provisions of this endorsementdo

NOT becomeapplicable,any terrorismen-
dorsementalreadyendorsedto this policy,
thataddresses“certified acts of terrorism”
ancHor “other actsof terrorism”, will con-
tinue in effect unless we notify you of
changesto that endorsementin response
to federallaw.

CG 32200604 © ISOProperties,Inc., 2004 Pagelofz 0
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~. The following definitions are added and apply
under this endorsementwhereverthe term terror-
ism, or the phraseany injury or damage,are en-
closedin quotationmarks:
1. “Terrorism” meansactivities against persons,

organizationsorpropertyof anynature:
a. That involve the following or preparationfor

thefollowing:
(1) Usa or threatof forceorviolence;or
(2) Commissionor threat of a dangerous

act; or
(3) Commission or threat of an act that

interfereswith or disruptsan electronic,
communication, information, or me-
chanicalsystem;and

b. Whenoneor both of thefollowing applies:
(1) The affect is to intimidate or coercea

governmentor the civilian population or
any segmentthereof, or to disrupt any
segmentoftlteconomy;or

(2) It appearsthatthe intent isto intimidate
or coerce.agovernment,or to furtherp0-
Utical, ideological, religious, social or
economicobjectives or to express(or
expressoppoai~onto) a philosophyor
ideology.

2. “Any injury or damage” meansany injury or
damagecoveredunderany CoveragePartor
Policy to which this endorsementis applicable,
andincludesbut is not limited to “bodily injur~t’,
“properly damage”,“personaland advertising
injurV’, “injury” or “environmentaldamage”as
may be defined in any applicable Coverage
Partor Policy.

C. Thefollowing exclusionis added:
EXCLUSION OF TERRORISM
We will not payfor “any injury or damage”caused
directly or indirectly by “terrorism”, including action
in hindering or defendingagainstanactual or ex-
pectedincident of “terrorism”, But this exclusion
appliesonlywhenoneor moreof thefollowing
areattributedto an incidentof “terrorism”:
1. The terrorism” is carried out by meansof the

dispersalor applicationof radioactivematerial,
or throughthe useof a nuclearweaponor de-
vice that involves or producesa nuclearreac-
tion, nuclearradiationor radioactivecontamina-
tion; or

2. Radioactivematerial is released,andit appears
that one purposeof the ‘terrorisni’ was to re-
leasesuchmaterial; or

3. The “terrorism” is carried out by meansof the
dispersalor applicationof pathogenicor poi-
sonouabiologicalor chemicalmaterials;or

4. Pathogenicor poisonousbiological or chemical
materialsarereleased,and it appearsthat one
purposeof the ‘terrorism” was to releasesuch
materials;or

5. The total of insured damageto all types of
propertyexceeds$25,000,0~.In determining
whether the S25~O00,00Othreshold is ex-
ceeded,wewill include all insureddamagesus-
tainedbY propertyof all personsandentitiesaf-
fected by the “terrorism” and business
interruption lossessustainedby ownarsor oc-
cupantsof the damagedproperty. For the pur-
poseof this provision, insureddamagemeans
damagethat is coveredby any insuranceplus
damagethat would be coveredby any insur-
ancebut for the applicationof anyterrorismex-
clusions;or

6. Fifty or more personssustathdeathor serious
physical injury. For the purposesof this provi-
sion,seriousphysicalinjury means:
a. Physical injury that involves a substantial

risk of death;or
b. Protractedand obvious physical disfigure-

rnent;or
c. Protracted loss of or impairment of the

functionof abodily memberororgan.
Multiple incidentsof “terrorism” which occurwithin
a 72-hour period andappearto be carried out in
concertor to havea relatedpurposeor common
leadershipwill be deemedto be one incident, for
the purposeof determiningwhetherthethresholds
in Paragraphs0.5.or 0.6.areexceeded.
With respectto this Exclusion, Paragraphs0.6.
and 0.6. describethe threaholdused to measure
the magnitudeof an incidentof ‘terrdrisrri” andthe
circumstancesin which the threshold will apply, for
the purposeof determiningwhetherthis Exclusion
will applyto that incident.When the Exclusion ap-
plies to an incident of “terrorism”, thereis no cov-
erageunderthisCoveragePartor Policy.
In theeventof anyincidentof “terrorism” that is not
subjectto this Exclusion, coveragedoesnot apply
to “any injury or damage”that is otherwise ~x-
cludedunderthis CoveragePartor Policy.

Page2of 2 © ISOProperties,Inc., 2004

CBIC 00247

0032200804 0

Page 805



THIS ENDORSEMENTCHANGESTHE POLICY. PLEASE READ IT CAREFULLY.

AMENDMENT - MANIFESTATION - DAMAGE TO CLAIMANT

Thisendorsementmodifiesinsuranceprovidedunderthefollowing:

COMMERCIAL GENERAL LIABILITY COVERAGEFORM

Paragraphlb. Insuring Agreementof COVERAGE A - BODILY INJURY AND PROPERTY

DAMAGE LIABILITY (SectionI - Coverages)is replacedby thefollowing:

b.This insuranceappliesto “bodily injury” and“property damage”only if:

(1) The “bodily injury” or “properly damage”is causedby an “occurrence’ thattakesplace in

the ‘coverageterritory”;

(2) The first ‘manifestation” of “bodily injury” or “property damageoccursduring the policy

period; and

(3) Th~personmaking a claim or bringing a“suit” sustainsdamagesduringthe policy period

becauseof the “bodily injury” or “property damage’.

“Manifestation” meansthe time at which “bodily injury” or “property damage” is apparentto
any person,including but not limited to anyclaimant,healthcareprofessional,propertyownec
propertymanager,occupant,contractoror maintenanceworker,whetheror not suchpersonis
an insuredunderthisCoverageForm.

CBG-L 0005 1096 Page1 ofi

_________ __________ ________— CBIGOB24&
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THIS ENDORSEMENTCHANGESTHE POLICY, PLEASE READ IT CAREFULLY

AMENDMENT OF OTHER INSURANCE CONDITION

Thisendorsementmodifies insuranceprovidedunderthefollowing:

COMMERCIAL GENERAL LIABILiTY’ COVERAGEFORM

Paragraph4. of the CommercIalGeneralLiability Conditions (Section IV) is replacedby the

following:

4. Other Insurance

This insurancedoes not apply to “bodIly Injury,” “property damage,”~personaIInjury” or
“advertisinginjury” which is coveredby any othervalid and collectableinsuranceissuedby any
otherInsurerregardlessof: -

a. Whethersuch other in~urancewas issued for different or successivepolicy period(s)
ratherthan concurrentwith this insurance,or~

b. WhetherIt coversthe “b~dllyInjury,” “property damage,”“personal Injury” or “advertisIng
ir~ursf’only by operationof law ratherthanIn accordancewith Its polIcy terms.

We will pay (subject to the conditions and limitations of the policy) only up to the amount
necessaryto Indemnifythe insuredfor liability remainingaftertheexhaustionof all othervalid and
collectableinsurance.

Priortothe exhaustionof all otherapplicableInsurance,wewill have no duty under COVERAGE
A. - BODILY INJURY AND PROPERTYDAMAGE LIABILITY or COVERAGE B, - PERSONAL
AND ADVERTISING INJURY LIABILITY to defendthe Insuredagainstany “cult” if any other
insurerhasaduty to defend,andis defending,theinsuredagainstthat“suit”.

In the eventwe provide defenseagainsta “suit” or make paymentunderthis policy for “bodily
injury,” “propertydamage,”“personal Injury’ or”advertislngInjury” coveredby anyotherinsurance
policy that hasnot been exhaustedby the paymentof settlementsor judgments,we shall be
subrogatedtothe Insured’srights againstanysuchotherpolicy andinsurer. The insuredagrees
to cooperateas reasonablyrequiredby us to provideevidenceand to executeanydocuments
necessarytoallow us to enforcethoserights. -

CBGLOO 06 04 05 Pagelof I

________ _____ ____ CBIC 00249
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1

2

3

4

5

6

7 SUPERIORCOURT OF WASIBNGTONFORKING COUNTY

8 HEIDI It. COFFEE,in her capacityasPersonal ~
Representativeof theEstateof GavinCoffee, NO~ 2 6~As

9 deceased, and assurviving spouse, COMPLAINT FORwRONQFi~’t4

10 Pltliff DEATH/SURVIVAL ACTION

( 11 V.

12 VV]LLIAME. CLARK, anindividusi,d/bla -

13 William Clark GeneralContractor;BRIAN W.
CAMPBELL, an individual,

14
Defendants.

15 _______________________________________________

16 Plaintiff alleges asfollows:

17 L JurisdictionandParties

18 1.1 PlaintiffHeidi R. Coffee was duly appointedPersonalRepresentativeof the

19 Estateof Gavin B. Coffee on November13, 2006 in King County Superior

20 - Court. -

21 1.2 Plaintiff Heidi R. Coffeeis the surviving spouseof Gavin B. Coffee. Heidi

22 Coffee is the motherof five childrenfatheredby GavinCoffee,oneof whbm

23 wasborn afterMr. Coffee’spassing.

24 1.3 At all relevant times, defendantWilliam E. Clark was a residentof Lake

25 Forest Park, a city locatedin King County, Washington. Mr. Clark is a

26 licensed contractordoingbusinessasWilliam Clark GeneralContractor.

(S~cm ~=‘~ p~
COMPLAfl~TFORWRONGFUL \~*Q,)U~’11
DEATHJSIJRVIVALAcTION - 1 SEAT1tEWASKD1GTON 98101.1509

PHONE: (205) 624.8300
FM: (206)662.1418
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j 1.4 At all relevanttimes,defendantBrianW. Campbellwas workingfor William

2 Clark GeneralContractorandwas a residentof Everett, SnohomishCounty,

3 Washington.

4 1.5 The injury to Gavin Coffeewhich led to Iris deathoccurredin thevicinity of

5 Thterstate5 andNE 175th Streetin Shoreline,a city locatedin King County,

6 Washingtoa

7 1.6 Jurisdictionandvenueareproperin this court.

S IL FactualBackground

9 2.1 At approximately 11:15 ajn. on August 18, 2006, the Honda Civic being

10 . operatedby GavinCoffeecollidedwith oneor morevehicleswhile traveling

11 northboundon Interstate5 ~ the.vicinity ofNB l751~~Street. Mr. Coffeeand

12 othermotoristshadswerved’toavoid colliding with ametalshelvingunit that

13 hadfallenfrom theFordP150pickuptruckbeingoperatedby defendantBrian

14 Campbell. -

15 2.2 As a result of personal injuries sustainedfrom the collision, Mr. Coffee

16 subsequently died at the scene.

17 2.3 At the ~xne of the collision, Brian Campbell wasoperatingthepickupwith the

18 peimissionof its registeredowner, Brian Campbell’s grandfather,defendant

19 William Clark, whowasa passengerin thepickup.

20 2.4 Themetalshelvingunit which fell from thepickup hadbeenplacedinto the

21 rearof thevehicleearlierin theday by defendantsClark and Campbell. The

22 unit wasnot tied downorsecuredin anyway.

23 2.5 Defendant William Clark knew, or in the exerciseof reasonablecare should

24 havekinown, that Brian Campbellcouldnot safely operatethe pickup on a

25 public freewaywithouthavingfirst securedthemetalshelvingunit.

26

COIv2LAfflT FORWRONGFUL
DEATHJSURVWALACTIOI4 - 2 SEATTLE WASHth~GToN98101-1605

PHONE: ç206)624.6800

FA)C (206)682-1415
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I m. Liability

2 3,1 DefendantsBrian CampbellandWilliam Clark were negligentin failing to

3 secure the metal shelving unit before operating the pickup.

4 3.2 On January 19, 2007, defendantBrian Campbell pled guilty under RCW

5 46.61.655for failing to securea loadin the Brst degree. In Iris statementon

6 plea of guilty, Mr. Campbell stated as follows:

7 On August 18, 2006, I loadedand assistedin operatinga motor
vehicle on apublic roadwayin ICing County,WA and my vehicle
was carrying ametal shelvingunit, thatwas not properlysecured,
and as a result, the unit fell from my vehicle, causingsubstantial

9 bodily injury anddeathto GavinCoffee.

10 3.3 The failure to securethe metal shelving unit contributed to andwas the

11 efficientproximatecauseofthedeathof Gavin Coffee.

12 3.4 DefendantWilliam Clark was Thither negligent in his supervisionof Brian

13 Campbell.

14 3.4 This lawsuit is brought pursuant to RCW 4.20,010, 4.20.020, 420.046,

15 4.20.060andotherapplicablelaw.

16 TV. Damages

17 4.1 As a proximate result of the negligenceof defendants,Gavin Coffee’s

18 surviving spouse,Heidi Coffee, has suffered and will continue to suffer

19 generaland specialdamages,includingbutnot limited to pastandfuture loss

20 ofmaritalconsortiumandejnotjonajdistress.

21 4.2 As a proximateresult of the negligenceof defendants,Gavin Coffee’s five

22 children have suffered and will, continue to suffer general and special

23 damages,including but not limited to past and future loss of love, care,

24 companionship,andguidance.

25 4.3 The estateof Gavin Coffeehassuffered andwill suffer generalandspecial

26 damagesincluding, but not limited to, Thneral andrelatedexpenses,services

CO~LAL’qTFOR‘WRONGFUL
DBATHJSURVIVAL ACTION -3 SEATItEWASEUNSTON 98101.1609

FHOHE (206)624-8800
FAX (205)682-1~1$Page 908



andaccumulationsas aproximateresultof thenegligenceof defendants.

4.4 Plaintiff seeksall compensabledamagespursuantto applicablelaw.

4.5 Theamountof the damageswill beprovenattrial.

WHEREFORE,theplaintifi’prays for thejudgmentagainstdefendantsfor:

A. Generalandspecificdamagesin amountsto beprovenatthetime oftrial;

B. For plaintiff’s reasonable costs and attorney’s fees; and

C. For suchotherandfurtherrelief astheCourt deemsjust andproper.

DATED this \ 5 clay of April, 2007.

PETERSONYOUNG PumA,P.S.

V

CERTIFICATE OF TRANSMITTAL

On thisday, the undersigned in Seattle, Washington, sentto
the Court Clerk theoriginal copy of this document by ABC
MessengerService. I certi~’underthepenaltiesof perjuryunder
thelawsof theStateofWashingtonthattheforegoingis true and
con~

Date Sigb~d

COI~LANTFORWRONGFUL
DEATH/SURVWAL ACTION -4

Todaro,WSBANo. 30391
S.Wampold,WSBANo. 26053

OfAttorneysfor Plaintiff

PFrsitsoNYOUNGPUmA
1501 FotJ~fl-iAVENUE, surrEz800

SEATTLE, WASHINGTON 9$101.1G08
PHONE (206)6~4.5500

ROG) 832.1415

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

is

19

20

21

22

23

24

25

26
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1 - ~ HonorableCatherineShaffei
08 OCT /3 DL’ r HearingDate: October17, 2008; 9:00 a.m

2 I U ~ With Oral Argiuneni
‘I r -,,
1’) t.,,

o ~ -~‘~t~’~”’IiA’i ~“~‘~I::., W,’,

5

6

7
IN THE SUPERIORCOURT OF THE STATE OF WASHINGTON

8
IN AND FOR. THE COUNTY OF ICING

9
HEIDI R. COFFEE,asassigneeto claims and)

10 rightsheldby Wjfliam E. Clark (dlb/aWilliam)
ClaakGeneralContractor)andBrianW. )

11 Campbell, ) CaseNo.: 07-2-38769-2SEA
• . )

12 Plaintiff’, ) DECLARATION OF KARENWEAVER

13 ) - COMPARISONCHART OFvs. ) EXHIBITS ON MOTION FOR

14 ) STJNMARY JUDGMENT TO DISMISSCONTRACTORS BONDING & . ) ALL 1~EMAINTNGCLAIMS

15 INSURANCECOMPANY,aWashington )
corporation, )

16 )
Defendant )

17 _______________________________________

18

19 KAREN SOUTHWORTHWEAVER declaresas follows:

1. I am anattorneyfor DefendantContractor’sBonding& InsuranceCompany

21 (“CBIC”) in thismatter,amoverthe ageof eighteenandamcompetentto beawithess. The

mattersstatedhereinarebasedon my personalknowledgeand/or onmy reviewof documents

23 mCdwith theCourtin thisaction.

24 2. Exhibits submittedby bothpartiesareduplicativeto asubstantialdegree.

25

DECL. KAREN WEAVER- COMPARiSON ~ 1 81 N A [ SOHA& LANG P.S.
CHART OFEXHIBITS ON MOTION FORSJ LI 1% A1T0RNEYSATI.AW

TO DISMISS ALL REMAINING CLAIMS-I SEA-TLE WASHNGTON 98104
(206)624-1800/FAX(206)624-3585
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1

2

3

4

S

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3. Thefollowing tablecomparesexhibits1-32 attachedto theDeclarationof

Michael GoldfarbdatedOctober6,2008andfiled with Plaintiff’s Oppositionto CBIC’s Motion

for SummaryJud~nentto DismissAll RemainingClaims,with exhibits1-52attachedto

multiple declarationsof KarenWeaverfled in connectionwithmotionsfor summaryjudgment

(defenseandindemnity/badfaith)andplaintiffs motionfor reconsiderationin this case.Because

theorder0. exhibitswasdifferentfor eachparty,theexhibitsarelistedroughlyin chronological

orderreflectingdatesdescribedin theexhibits,with theinsurancepolicy asexhibit 1 and

depositionexcerptsatthe end. Exhibit numbersforeachpartyareshownin theoutercolumns.

Goldfarb
Ex. No.

Description
.

WeaverEx.
No.

I

CBIC
00206-
00249

CBICpolicy 1 -

CBIC

00206-
00249

“otherins” clause(excerptfrom ex. 1) 2

CBIC 249

2

C 003—
005

WSP3-pagereport 40 (notBate
Stamped)

3 Brian Campbell’s typewritten statement to
police,with WA ORClaim Servicefax header

43

44

(Wm Clark
~
statement

only)

4 S&ectedportionsofWSPextendedinvestigative
report,includingnarrativeWSPreports,William
Clarkwritten statement,William Clarktranscript
of call to WSP)

William Clayrecordedstatementto WSP 45

Excerptsfrom statementof Kristin Kenneygiven
to WSP

29

Newspaperarticlesre accidentsubmittedby
plaintiffto courtin WrongfulDeathAction, in
supportofmotionfor reasonableness
determination

46

DECL. KAREN WEAVER.-COMPARISON
CHART OF EXHIBITS ON MOTION FORSJ
TO DISMISSALL BEMAINI[’(G CLAIMS -2

S0HA & LANG, P.S.
AUoRN~ysATLJvn

701 FiFTH AVENUE, STE 2400
SEATtLE, WASHINGTON 98104

(205)624-1800/FM (206)624-3585
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August25,2006 log noteenfriesfrom TJSAA
claimfile

48

August28,2006log noteentriesfrom USAA
claimfile

49

January31,2007letterfrom Safecoto Allstate 31

6

CBIC 175

Jan. 31,2007 Safeco emailto agentDale
Gilbertson requesting tender to CBIC

3

7

CBTC 169

JohnMcKee Feb.2 emailto BarbaraCochrane
andJeffThomasenclosingpolicereport

8

CBIC 174

Feb.2 2007emailsbetweenJohnMcKee and
JeffThomas,BarbaraCochrane.Initial research
andcommentson earlypublicity.

9
~

—332 ~

Feb. 2, 2007 emails between John McKee and
JeffThomas— fist notice,commentsonlocal

p~ty re accident

10

CBIC 170
— 171

Feb. 2, 2007emailsbetweenJohnMcKee,Jeff
Thomas and Barbara Cochrane — first notice,
commentson publicity,commentson other
insurance,planto contactRonDinning for
coverageopinion

11

CBIC 333

Feb.2, 2007emailsbetweenJoimMcKee and
BarbaraCochranere scopeandspeedof
investigation, comments on auto exclusion and
scopeofbusiness

12

DIN 050 —

051

Feb..2andMay 14-15,2007emailsamongJeff
Thomas,JohnMcKee,BarbaraCochraneand
RonDinningrecoverageanalysis.

13

CBIC 337

Feb.2, 2007emailsbetweenJohnMcKeeand
JeffThomasre WSPreportandfactsof accident,
untial coverageissues

14

CBIC 290

Feb.6, 2007Emailfrom BarbaraCochraneto
JohnColvardrequestingdetailedstatementfrom
theinsured.

15

DIN 100
103

Feb. 15, 2007Washington-OregonClaim
ServiceJohnColvardinvestigationreportto
CBIC

4
CBIC 293-

297, w/encs.

DECL. KAREN WEAVER- COTyITAgISON
CHART OFEXHIBITS ONMOTION FORSJ
TO DISMISSALL REMAINJNGCLAIMS -3

S0HA & 1.ANG P.S.
AUORNEYS ATLkW

701 FIFTH AVENUE, STE2400
SEATTLE,WASHINGTON 98104

(206)624~l800/FAx(206) 624-3585

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25 16 Feb. 21,2007SnailsbetweenJohnMcKee and
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I

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DECL. KAREN WEAVER-. COMPARISON
CHART OF EXHIBITS ON MOTION FORSJ
TO DISMISSALL REMAINING CLAIMS -4

So~& LANG P.S.
ATtORNEYS AT Lw

701 FIFTH AVENUE,STE2400
SEATTLE, WASHINGTON 96104

(206) 624-1500)FAX (208) 624-3585

OBIC 168 BarbaraCoehranere investigativereportand
requestfor coverageopinion

Feb.21,2007Email McKeeto Cochrane,
discussingcoverageissues

5

CBIC 339

17

DIN 080

Feb.26,2007EmailsbetweenBarbaraCoehrane
andRonDinning requestinglegal opinion,with
initial response

6

CBIC 275(doesnot

include
initial
response)

19

CBIC 343
,.
.)‘+)

(opinion
plus
comments)

February28, 2007Email legalopinionfrOm Ron
Dinningwith commentsbyJohnMcKee andJeff
Thomas

.

.

7
CBIC 272-S

(opinion
only)

.

March2 & 12,2007EmaiJsMcKee/Dinningand
MeKee/Cochranerc March denial letter

8
CBIC 359

I S

DIN ~77

Ron DinningMarch,2007bill for services
rendered

20

CBIC 267
—270

March 12, 2007CBIC denialletterto Wrn. Clark 9

CBIC 267—
270

March20and2l,2007PYPletterof
representationandCBIC response

10

CBIC 160 -

161

March22, 2007CBIC letterto Clarkrequesting
permissionto disclose

11

CBIC 159

April 3 & 4,2007CBIC/PYPemailsforwarding
policy to ~‘~‘

12

CBIC 152

April 3, 2007Email forwardingMarch 12 denial
letterto 1~YP

13

CBIC 154

21

(not Bate
stamped)

April 18, 2007Complaintfor Wrongful
DeathlSurvivalAction

14
(including
Safeco
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I.

DECL. KAREN WEAVER - COMPARISON
CHART OF EXHIBITS ON MOTION FOR SJ
TO DISMISS ALLREMATNING CLAIMS -5

SOHA&LANG P.S.
ATtORNEYS AT ~AW

701 FIFTH AVENUE. STE 2400
SE~17LE,WASHINGTON 96104

(206)624-1800/FAX (206) 624-3585

tenderletter)

22 (CBIC
193-196)

1

2

3

4

5

6

7

S

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

April 27,2007Safecoemailto PYP,responding
to serviceof’ -wrongful deathaction

32

May 3, 2007Safecolog notethat PYP
“primarily fling suit to seewhetherCBIC will
acceptthetenderof defenseforClark’s
business”

33

May 3,2007NoticeofAppearancefor
defendantsin WrongfulDeathAction

28

5

CBIC 186
—187

DougLueken’s May 10 tenderletterto CBIC

.

~
.

‘

14

CBIC 186—
204
Uncludes

Wrongful
Death
C~naplaint)

May 16/17,2007 Allstatetenderofdefenseto
CBIC

15

CBIC 185

May24, 2007AcknowledgementofAllstate
tender

16

CBIC 183

22

CBIC 378

May14 andMay23, 2007EmailsbetweenJohn
McK.ee andBarbaraCochranere Safecotender
ofdefenseandRon Dinningcoverageopinion

25

D1N44—
49

Discussiondraftof May 31, 2007denialletter

.

17

CBIC3S2—
388
(includes
email
comments)

23

CBJC 397
— 398

May31, 2007EmailsbetweenRonDinning and
JeffThomas,JohnMcKeereMay 31 denial
letter, arismgout of and efficientproximate
cause”

17

CBIC 382
388

May3l,2007EmailDinningtoMcKee
forwardingfrnal denial letter,with commentsre

efficientproximatecause

18

OBIC 177
I
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24

Dm33-
37

19

CBIC 178-
182

DECL. KARENWEAVER— COMPARISON
CHART OF EXHIBITS ON MOTION FOR SJ
TO DISMISS ALL REMAINING CLAIMS -6

SOHA & LANG, P.S.
ATtORNEYS AT LAW

701 FIFTH AVENUE, STE 2400
SEATTLE, WASHINGTON 96104

(206)624-1800/FAx(206)624-5565

May 31,2007denialofdefenseletter.1

2

3

4

5

6

7

8

9

10

11

12

1,-p

1.,

14

15

16

17

18

19

20

21

22

fin
L.D

24

25

26

CBIC 42

June11, 2007JohnMcKeerequestto Michael
Rogersfor revicw ofdenial

•~

27

DIN 008 —

009

June26, 2007 letterfrom CBIC to plaintiff
attorneys,defenseattorneyandSafecomaking
offerto makelimits availablesubjectto
declaratoryruling

20

CBIC 142—
143

July 16, 2007Safecolog notethatYIP states
“they intendto haveClark andCampbellsigna
stipulatedjudgmentandorderdismissal,
agreeingto ahigh(he said10-25million)
judgmentagainstCBIC. . - Apparentlyhehas
alreadydiscussedthis with defenseattorney,
DavidWeick. -.“

34

•

July30, 2007PYP rejectionofJune26 offer 21

CBIC 141

August7, 2007Safecoletterto CBIC, “Safeco
hasno standingordesireto challengeyour
coverageposition”

47

28

29

SettlementAgreement(underlyingease) 23

Guilty Plea,William Clark — 42

30 Guilty Plea,Brian Campbell 41

DeclaratoryComplaint 24

CBIC Answerto DeclaratoryComplaint&
CounterclaimforDeclaratoryJudgment

25

Plaintiffs Answerto Counterclaimfor
DeclaratoryJudgment

26

—

January11, 2008PYPletterto Weaver
plaintiff will notassert1FCAclaim atthis time

35

31 August8,2008Reportof Proceedings 37

OrderDismissingClaimsofDuty to Defend 38

OrderDenyingPlaintiffs Motion for
Reconsideration

39

32 Depositionexcerpts:BarbaraCochrane;John
McKee;JohnColvard;RonaldDinning; case:
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I

2

3

4

5

6

4, Theabovechartwascreatedfor convenientreferenceonly andis notevidence.

Plaintiff’s counselhassubmittedotherdeclarationsin connectionwith prior motions. Exhibits

from thosedeclarationsarenot includedin theabovechart.

SOHA _

‘arenSouthworthWeaver,WSBA #11979
Soha& Lang,RS.
701

5
th Avenue,Suite2400

Seattle,WA 98104
Telephone: (206)624-1800
Facsimile: (206)624-3585
Email: weaver~sohalang.com
AttorneysforDefendantContractors
Bonding& InsuranceCompany

DECL. KAREN WEAVER - COMPARISON
CHART OF EXHIBITS ON MOTION FORSJ
TO DISMJSS ALL REMAINING CLAIMS -7

Page 1043

& LANG, P.S.
AyroRNEyS AT LAW

701 FIFTH AVENUE,STE2400
SEATTLE, WASHiNGTON 95104

(206) 624-1600/FAx (206)624-3555

Churchill v. FactoryMutual, 234F. Supp.2d
1182

.

Depositionexcerpts:BarbaraCochrane(claim
adjuster)

50

Depositionexcerpts:JohnColvard(independent
adjuster)

51

Depositionexcerpts:JohnMcKee(VIP Claims)

DATED this / ~ay of Octobe~2002
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10

‘11

12

13

114
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18
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20
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25
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1 HonorableCatherineShaffet
HearingDate: October17,2008;9:00 a.xn.

2 With OralArgrnnenl

3
~FThED

4 KING COIJNTY WASHINGTON
5 IJCT ‘I 3 2~O8

6 -SUPERt0RCOURTCLERK

7

8 IN THESUPERIORCOURTOFTHESTATEOFWASHINGTON

9 114 ANDFORTHECOUNTYOFKING

10 REIDI R. COFFEE,asas~igneeto claimsand )
rightsheldby William B. Clark(dlbla William) -

1~ Clark GeneralContractor)andBrianW. )
Campbell, ) CaseNo,: 07-2-38769-2SbA

12 )

13 Plaintiff, ) FOURTHSUPPLEMENTAL
DECLARATION OFKAREN WEAVER

14 vs. ) IN SUPPORTOF CBIC’s MOTION
FORSUMMARY JDDGMENTTO

115 CONT~CTORSBO~NG& ) DISMISSALL REMAINING CLAIMS
INSURANCE COMPANY, aWashington )

16 corporation, )

17 Defendant

18

19 KAREN SOUTHWORTHWEAVER declaresas follows:

20 1- I amovertheageofeighteenandcompetentto beawitness. Thestatements

21 hereinarebasedon my personalImowledgeor on my reviewofbusinessrecordsorpleadings

22 with respectto this matter. I am theattorneyfor defendantContractorsBonding& Insurance

23 Company(“CBIC”) in this case.

24 2. Theexhibit(s)attachedhereto arenumberedconsecutivclytotheexhibitsalready

25 attachedto declarationsI havefiled in thiscasein connectionwith thecross-motionsfor

FOURTH SUPPLEMENTAL DECL. KAREN fl P R I MA L SOHA& LANG P.S.
WEAVER IN SUPPORT OF CBIC’SMOTION FOR S~Y \ I LI I ATtORNEYSATIAW
TO DISMISS ALL REMAINING CLAIMS-I 5c As~r~otor~95104

(205)624-1800/FAx(206)624-3585
Page 1044



summaryjudgu~cnt,CBIC’s oppositionto plaintiffsmotionfor reconsideration,andin

connectionwith this motion. Thenextconsecutiveexhibitnumberis 48.

3. Thefollowing exhibitsareexcerptsfrom depositionstakenin this caseorare

copiesofdocumentsproducedby Plaintiffs UIM insurer,TJSAA,pursuantto subpoenaduces

tecumissuedin this case.

S0HA & LANG P.S.
ATTORNEYSAT LAW

701 FIFTHAVENUE,8TE2400
SEATTLE, WASHINGTON 98104

(205)824-1 800/FAx (206) 624-3585

1

2

3

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ex.No. DocumentDescription

48
~

‘

.

p.14ofUSAA claimlog notes,producedby USAA pursuant
to subpoenaducestecum,reflectingentriesfrom August25,
2006,stating:

“Appearsthismaybe acomp[arative]negj)igence]case...
ID [insureddriver] on cellph. Hadhenotbeenon cell, would
hehavebeenableto avoid? Othersinvolved— following too
cl{s]s[e]7 . - - Liability mustbe determinedthrough
investigation.”

49 p. 21 ofUSAA claimlog notes,producedby USAA pursuant
to subpoenaducestecum,reflectingentriesfrom August28,
2006,stating:

“[independentadjuster]adv[ised]dthattherewasanentire
talk showon thiscase,specificallydiscussingthefact thatMr.
Coffeehadbeenon thephoneandcouldtheaccidenthave
beenavoidedif hebadnotbeenusingthecell ph @thetime”

50

~

Excerptsfrom depositionofBarbaraCochrane,takenJune6,
2008:

p.40
p. 80:15—p. 81:21
p.85

51 Excerptsfrom depositionof JohnColvard,theindependent
adjusterretainedby CBIC, takenOctober3, 2008.

p. 9
pp.29—42:8
pp.44:25—46:13
pp.49:10- 53:6

55 - 62
52

.

Excerptsfrom depositionofJohnMcKee,CBIC’s Vice
PresidentofClaims,takenJune20, 2008.

pp. 18:22—19:12
pp.24—26
pp. 33—35
pp.47:14—49

FOURTH SUPPLEMENTAL I}ECL. KAREN
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1 4. All discoveryrequestedby plaintiffs counselin this casehasoccurred.

2 Plaintiffs counselhasdeposedall CBIC personnelinvolvedin handlingthis claim (Barbara

3 Cochrane,JohnMcKee,JeffThomas),aswell asthetwo outsidecounselconsultedby CEIC

4 regardingcoverage(RonaldDinning,MichaelRogers).Plaintiff deposedindependentadjuster

5 JohnColvard. Plaintiff’s counselnoted,but thenstruckonhis owninitiative, thedepositionof

6 insurance agent Dale Gilbertson.

7 5. RonaldDinning,MichaelRogersandJohnColvardproducedtheirwrittenfiles

8 containingmaterialsup to thecommencementofthis declaratorylawsuit. AgentDaleGilbertson

9 produced hisfile.

10 6. CIBIC producedits claimfil~,its underwritingfile andtimely respondedto all

11 interrogatoriesandrequestsfor productionthatplaintiffindicatedtheydid wantanswered.On

12 July 30,2008, CBIC servedobjectionsto requestsfor productionof CBIC’s employee

13 compensationplans. In September,2008,I hadtwo telephonecallswithplaintiff’s counsel

14 regardingthesedocuments.OneofthosetelephonecallswasaKCLR 37 conference.In one

15 phonecall, I truthfully informedMr. Wampoldthatwhile CBIC doesobjectto producingits

16 proprietarycompensationplansfor discovery,thoscplansaregenericbonusplansbasedon

17 overall companyperformanceandnoton thenumberof’ claimsdeniedby theclaim department.

18 Plaintiff nevermovedto compelproductionofthedocumentsto wNch CBIC objected.

19 I declareunderpenaltyofpeijuryunderthelawsof the Stateof Washingtonthatthe

20 foregoingis trueto thebestofmy knowledge.

21 SIGNEDthis 13thday ofOctober,2008 at Seattle,Washington.

23
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co~r

JUN 19 2009DECLARATION OF SERVICE

On said day below I had delivered by messengera true and
accuratecopyof thefollowing documents: Motion for Over-lengthBrief
and Brief of Respondentin Courtof AppealsCauseNo. 62604-3-Ito the
following:

AnthonyTodaro
Michael Wampold
PetersonYoungPutra
1501

4
th Avenue, Suite 2800

Seattle,WA 98101

KarenSouthworthWeaver
Soha& Lang,P.S.
701

5
th Avenue,Suite2400

Seattle,WA 98104

Originals filed with:
CourtofAppeals,Division I
Clerk’s Office
600 UniversityStreet
Seattle,WA 98101

I declareunderpenaltyof perjuryunder the laws of the Stateof
Washingtonand theUnitedStatesthat theforegoingis trueand correct.

DATED: June19, 2009,at Tukwila, Washington.

ChristineJones
Talmadge/Fitzpatrick

DECLARATION


