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A. ASSIGNMENTS OFERROR

AssignmentsofError

1. Conclusion#1.

2. Conclusion#2.

3. Conclusion#3.

4. Conclusion#4.

5. The Order reversing City of Mukilteo, Decision 9452-A

(PECB, 2008).

IssuesPertainingto AssignmentsofError

1. Did the Employerviolate RCW 41.56.470whenafter the

collective bargaining agreementexpired on December 31, 2004, the

Employercontinuedto pay the samecappeddollar amountfor employee

monthly health insurancepremium contributions as it did during 2004,

while making an employeepayroll deductionfor the differencebetween

the employer’scontributionandtheactualpremiumamountfor 2005, the

sameasit did duringthelife ofthecollectivebargainingagreement?

B. STATEMENTOF THE CASE

1. TheCBA.

The City of Mukilteo (“Employer”) was party to collective a

bargainingagreementwith TeamstersLocal #763 (“Union”) coveringthe
{KNE724952.DOC;1/00014.130081/}
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Employers’ uniformed law enforcementemployees (the “contract”).

Exhibit #2. Thetermof the contractcoveredcalendaryears2002, 2003,

and2004. ThestatedexpirationdatewasDecember31,2004.

2. MedicalInsurancePremiumPayment/Payroll
Deduction.

Section 11.1 of the contract (Exhibit #1) required that the

Employerpurchasemedicalinsurancefor the coveredemployeesand for

their dependents,but cappedthe amount of the Employer’s monetary

contributionto themedicalinsurancepremium. City Labor Consultant

CabotDow (“Dow”) testified that during the negotiationsleadingto the

contract,he attemptedto achievelanguagethatprovidedessentiallya30%

maximum cap on the amount of Employer contribution to healthcare

insurancepremiumsover the life of eachcontractand that the effect of

this capat contract end wasdiscussedduring negotiations. TR at page

93, lines20-24and pages95 and 110 at lines 1-5 and page 111 at lines

7-19. The contractprovidedthat for calendaryear 2004, the Employer’s

contribution would increase a maximum of 10% over the monetary

contributionpaid by the Employer for healthcareinsurancepremiumsin

200~3.Thepartiesstipulatedthat asof December31, 2004,the Employer

waspaying 10%morethanit paid in 2003 for employeehealthinsurance.

TR at page65, lines 1-6.
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City FinanceDirector Debi Simmers testified that the premium

increaserequiredby the AWC BenefitTrust (the “insurer”) for coverage

in 2004was28%. TR at pages74-75. Thus, in 2004theemployeeswere

alreadypayingaportionofthemedicalinsurancepremiumwhenthe9.5%

increase beginning January 2005 was announcedby the insurer.

Testimony of City Administrator Leahy at TR 88 and of Finance

DirectorDebiSimmersatTR 74-75.

Ms. Simmersalso testifiedthat medicalinsurancepremiumswere

paidmonthly by the City. The employee’ssharewasdeductedfrom their

payroll checks as authorizedby the languageof section 11.1 of the

collectivebargainingagreement. Sincemonthly premiumswere due the

insurer on the 10th of each month, one-halfthe employeesharewas

deductedfrom the 2nd payroll checkof the monthprior to the premium

due date. Theother one-halfwas deductedfrom the first payroll of the

monththehealthcareinsurancepaymentwasdue. TR atpage73.

3. PremiumIncreaseFor2005andSuccessorContract
Negotiations.

TheCity wasnotified by theAWC InsuranceTrust (the“insurer”)

in the fall of 2004that healthcareinsurancepremiumswould increaseby

9.5%for 2005. TheAWC doesnot givetheEmployeranychoicein what

the amountof the premium is going to be for a particularplan. TR at
{KNE724952.DOC;1/000 14. 13008 1/)
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page76. The AWC was selectedas the insurerby agreementof the

Union. TR atpage19.

On November 18, 2004, the Union met with the Employer to

discussthe groundrules for negotiationson successorcontracts for all

threebargaininggroups. TR at pages23, 80, and97. City Administrator

Leahytestifiedthat heremindedWilson ofthemedicalinsurancepremium

increasebeginningin January2005. Leahytold Wilson that withoutnew

contracts in effect, the employees’ payroll deduction for healthcare

insurancepremiumswould be increasedto coverthe increasein premium.

TR at page 80-81. Cabot Dow testified (TR at page 96) that the

Employerand theUnion agreedto a goal of negotiatingnewcontractsby

the end of the year and includedhandwrittenlanguagein their written

groundrulesstatingthat:

7. Goal for ConcludingNegotiations: The
partiesagreeto the goal for conclusionof
bargainingasprior to the expirationdateof
thecurrentcontract,December31, 2004.

4. Noticeof Intent/IncreasedPayrollDeductionsfor 2005.

On November29, 2004, Leahyfollowedup with awritten letterto

Wilson (Joint Exhibits #4, #5, and #6), confirming the City’s position

expressedto him on November18, 2004, regardingEmployer Health

Coveragecontributions for coveragebeginningJanuary 1, 2005. The
{KNE724952.OOC;!/00014.130081/}
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letters reminded Wilson that absent new contracts increasing the

negotiatedcap on the Employer’s contribution from 10% above the

Employer’s 2003 contribution, the City would be requiredto deduct

increased amounts from employee paychecks beginning with the

January5, 2005paycheck.

In actuality, the increaseddeductionsbeganwith the lastpaycheck

in December2004 (Union Exhibit #16 andTR at page33, at lines 18-

23, and pages34-37 and page 77, lines 5-11) consistentwith the

establishedpractice of deducting the employee share of the monthly

premiumin equalincrementsfrom thesecondpaycheckin themonthprior

andfrom thefirst paycheckin themonththepremiumwasdue.

The28%rateincrease,effectivefor coveragebeginningin January

2004, exceededthe 10% cap over 2003 premiumratesprovided for in

section11.1 of the contract. Thus, starting the lastpayroll of December

2003 and continuingthroughout2004until the increaseddeductionfor the

January2005 premiumstartedon December20, employeeswere already

experiencinga payroll deduction for medical insurance. Pending the

outcomeofcollectivebargainingfor thesuccessorcontract,the Employer

applied the full 9.5% increaseon the Employees’ shareof the monthly

premiumsfor medicalinsurancecoveragebeginningJanuary2005. The

(1CNE724952.DOC;1/00014.130081/}
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newratesestablishedby theinsurerwereconvertedinto “compositerates”

following the formula usedby the City over the years. Testimonyof

Wilson andSimmers.

5. NegotiationsBetweenthePartiesLeadingto the
ContractLanguagein Section11.1.

During thenegotiationof the threecontractsat issue,the question

of what would happenafter contractexpirationin 2005 was specifically

discussedatthebargainingtable. Testimonyof CabotDow, TR atpage

95 andpage110, lines 1-5 andpage111 at lines7-19. It wasdiscussed

that any increasein City contributionsabovethe cappedamountpaid in

2004would haveto benegotiated.Until an increasewasnegotiated,the

employeeswould bepayingtheincreasedpremiumamountabovethecap

establishedfor 2004by thetermsofthecontract.

6. CollectiveBargainingPrior to TheIncreasedPayroll
Deductionfor Medical Insurance.

RichardLeahyand Cabot Dow (TR at pages80-81 and 96-97)

testified that theUnion was advisedby theEmployerof the effect of the

contracthiatus on the medical insuranceand the Employer’s intentions

whenthe partiesfirst met in November2004to discussbargainingrules

and schedulingfor successorcontract negotiations. When the Union

{KNE724952.DOC;1100014.130081/}
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receivedthe Employer’s letter datedNovember29, 2004 (Exhibit #4),

collectivebargainingfor asuccessorcontracthadalreadycommenced.

When the Employer received the Union’s grievanceand demand

for bargainingdatedDecember17, 2004, (Exhibit #6) the partieshad

already met and exchangedbargaining proposalson December 1 and

December14, 2004. Exhibits #20, #21, #22 and #23. The first payroll

from which the employeeshare of the medical insurancepremium for

January2005 wasto be deductedwasonly threedaysawayon December

20, 2004, whenthe letterwaswritten. TheUnion’s December1 contract

proposal (Exhibit #20) did not include a proposal for the medical

insuranceprovisionsof Article XI. Accordingto Mike Wilson, the Union

preferrednot to negotiatehealthandwelfareatthattime. TheEmployer’s

proposal(Exhibit #21)includedthefollowing proposal:

5. 1 l.x H&W *100% of Medical Cost for
PPO, Dental,Vision and 10% increasefor
2nd and3rdyear (Currently,employeesand
their eligible dependentsare enrolled in
AWC PlanB).

Theemployer’scontractproposalof December1, 2004, is not the

equivalentof theEmployer’sstatedintentions in the November29, 2004

letter from RichardLeahyto Mike Wilson or with the increasedpayroll

deductionthat commencedonDecember20, 2004. TheEmployerdid not

{KNE724952.DOC;1/00014. 13008 1/}
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implement its contractproposalprior to impasseor prior to reachinga

successorcontractwith theUnion.

On December14, 2004whenthepartiesmetandagainexchanged

contractproposals,the Employer’sHealthandWelfareproposal(Exhibit

#23)did notchangefrom theDecember1 proposal.TheUnion did submit

aH&W proposal(Exhibit #22)calling for a switchfrom thecurrentAWC

PlanB to themore expensivePlanA with theEmployerpaying100%of

thecost.

The parties were effectively at impasseafter the meeting on

December14, 2004. Mike Wilson agreedwith Cabot Dow to file a

mediationrequestwith thePERC. TR atpages113-116.

7. StatusOuoon Medical InsurancePaymentsand
Deductions.

TheUnionstipulatedat thehearingthatthe only thingtheCity did

different was to increasethe amountof the employeepayroll deduction

basedon the9.5%premiumincreaseimposedby the AWC. TR at page

60-61. TheUnion also stipulatedthat asof December31, 2004, the City

wascontinuingto pay 10%morethanit paid in 2003 for employeehealth

insurance.TR atpage65, lines1-6. SeeExhibit #1 and#2.

{KNE724952.DOC;1/00014.130081/}
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8. GrievanceFiled/ArbitratorDecision.

On December17, 2004, just threedaysprior to the first payroll

deduction,theUnion filed a grievanceon behalfof the law enforcement,

public works, and office, clerical and technical employeebargaining

groups. Exhibit #6. The written grievancemadein the form of a letter

from Wilson to Leahy objected to the announced unilateral

implementationof changesin healthcarebenefits, including increasesin

premiumsand deductionsfrom employees’paychecks. The grievance

assertedthat section 11.1,of the threecontracts,requiredthat exceptwith

respectto thecalendaryears2002,2003, and2004, theemployermustpay

the full cost of medical,dental, andvision coveragefor everyemployee

andhis/hereligible dependents.Theonly mentionin thegrievanceletter

of the so-called“10% rule” now assertedby the Teamsters,appearsin a

settlementproposal on page 2 of Exhibit #6. With respect to the

grievance,ArbitratorPoolultimatelymadethefollowing findingof fact:

The BusinessAgentMike Wilsonresponded
to Mr. Leahy‘s letter on December17, 2004.
Mr. Wilson‘s responsewasthe City’s action
would be in violation ofArticles 11.1 ofthe
three Agreements.Mr. Wilson statedthat
“Your unilateral action violatesSentence1
of Article 11.1 which requires that the
employer pay the full cost of medical,
dental, and vision coverage for every
employeeandhis/her eligible dependents....

{KNE724952.DOC;I/00014.130081/}
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As a remedy, the Union requeststhat the
employerpay one hundredpercent (100%)
of the healthcare premiums commencing
January1, 2005, absentcontraryagreement
between the parties“. The Union also
proposeda settlementwherebythe parties
wouldapply the200410%cap in 2005. The
City rejectedthe Union ‘s proposaL In mid
December1004, the Unionfiled a grievance
which was processedto this arbitration
(.11.7).

Following a hearing and the submittal of Post-HearingBriefs,

Arbitrator Pool issuedan Opinion and Award on January3, 2006. It was

thedecisionof the Arbitratorthat the Employerdid not violateArticle XI

11.1 ofthe contract. ArbitratorPool deniedthegrievance. Pool reasoned

thatthe Union’s contentionthat theEmployerwas obligatedto payeither

100%ofthe2005 insurancepremiumincreaseor carryoverthe“10% rule

of 2004” andpay 10%ofthe rateincreasein for 2005wasnot persuasive

and wasnotsupportedby thenegotiatedlanguagein Article XI 11.1 ofthe

Agreement.ArbitratorPool determinedthat:

The negotiatedlanguagemadeno reference
to 2005 or how any premium increases
beyond2004would be apportionedor what,
if any, cap would be on the Employer’s
contribution. That was a matter to be
resolved at the bargaining table, not
through arbitration. The Arbitrator had no
authority to determine any terms and
conditions in the parties’ successor
agreements.The Arbitrator also had no
authority to add to the Agreementsthat
expired on December 31, 2004. The

{KNE724952.DOC;1/00014.130081/}
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Arbitrator’s authority, in this case, was
limited to the question of whether the
Employer’saction violatedArticle XI 11.1
of the three Agreements when it
commenced,in December2004, deducting
the2005insurancepremiumincreasefrom
the employeespaychecks. The answeris
no. Therewasno violation. (Bold emphasis
added.)

9. HearingExaminerMartin Smith

Hearing Examiner Martin Smith heardthe unfair labor practice

allegationon December8, 2005. Mr. Smith issuedhis decisionin favorof

the City on October4, 2006. City ofMukilteo, Decision 9452 (PECB

2006). In pertinentpart, Mr. Smith held that PERC precedent,namely

City ofSeattle,Decision651 (PECB, 1979),SnohomishCounty, Decision

1868 (PECB, 1984), and Cowlitz County, Decision7007 (PECB, 2000),

supportedthe City’s position; that the relevantstatusquo wasthe City’s

health insurance contribution for 2004; and that past practices of

increasinginsurancepremiumcontributionswasnot avalid consideration.

City ofMukilteo,Decision9452, at *3..4 (PECB,2006).

10. PublicEmploymentRelationsConmiissionDecision

TheTeamstersfiled aNoticeofAppeal to thefull Commissionon

October 23, 2006. PERC issued its decision affirming the Hearing

Examiner’sdecisionon April 23, 2008, without oral argument. City of

Mukilteo, Decision 9452-A (PECB, 2008). The PERC decision held,

{KNE724952.DOC;l/00014.1300811}
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consistentwith thecontractinterpretationgivenby theHearingExaminer,

that the CBA languageprovided that the City’s contributionis a fixed

amount,while the employeeswererequiredto paythe remainingpremium

cost, no matterhow muchthosecostsescalated.The Commissionfound,

in pertinentpart:

Themostimportantpart of theformulaatissue,
however,is thefact that thecontractuallanguage
tiesthepercentagebasedincreaseto aspecificrate
paid in aspecific timeperiod.Theuniquenessofthe
formulausedby thepartiesin this caseis
distinguishablefrom theformulaeutilized bythe
partiesin casesrelieduponby theunion, City of
Anacortes,Decision7004(PECB, 2005),affd,
Decision7007-A(PECB, 2006)andVal VueSewer
District, Decision8963 (PECB,2004),aswell as
NLRB precedent,andeasilyallow usto
differentiatethosecasesfrom this one.

City ofMukilteo,Decision9452-A(PECB, 2008).

11. Trial Court Decision

The Teamstersfiled a Petitionfor Reviewwith the King County

SuperiorCourt on May 20, 2008. JudgeJayV. White enteredan Order

GrantingUnion’s Appeal, following oral argument,on February17, 2009.

In its Order, the trial court madethe following conclusions:(1) PERC’s

interpretationof Article 11.1 — that the employer’shealth and welfare

contributionswere intendedbe a fixed amountand that the employees

should absorb all additional premium increases— was erroneousas a
{1cNE724952.Doc;1/000l4.l300sl/}
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matterof law; (2) Article 11.1 actuallyreflects the mutual intention that

the employershouldabsorball premiumincreasesup to the 10%cap and

that employeesshould absorball increasesin excessof the cap.This the

status quo that the employer was required to comply following the

expirationof thecontracton December31, 2004; (3) TheCity committed

an unfair laborpracticeby unilaterallyaltering the statusquo as reflected

in Article 11.1 whenit froze its own monthly contributionsto medical

premiumsat the 2004 levels and requiredemployeesto pay all 2005

increasesimposedby the insurer; and (4) PERC’s decisionerroneously

interpretedand applied RCW 34.05.570(3)(d)and RCW 34.05.570(3)(i).

TheCity filed aNoticeof Appealon March 5, 2009.

C. SUMMARY OF ARGUMENT

The issue before the court is essentiallyas follows: Must an

employerpayfor any amountof increasein employeehealth insurance

premiumcostfollowing theexpiration oftheparties’ collectivebargaining

agreementwhen the employer’sobligation to pay any premiumincreases

during theterm ofthe collectivebargainingagreementwaslimited in an

amounttied to eachofthespecificcontactyears?

If, aswas determinedfirst by the experiencedHearingExaminer

and subsequentlythe PERC, the Employer maintainedthe maximum

{KNE724952.DOC;1/00014. 130081/}
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health insurancebenefitsrequiredof it by the languageof the expired

collectivebargainingagreement,thetrial courterredin reversingPERC’s

decision.ThePERC, in fact,wasprecludedfrom re-determiningthe issue

of theinterpretationto begiventhe languageofthe collectivebargaining

alreadydeterminedby theneutralarbitrator.

The Commission,whoseexpertisein unfair labor practiceclaims

must be given deferenceby this court, correctly determinedthat the

contractuallanguagesets thestatusquo and,baseduponthe recordbefore

the Commission,that the employermaintainedthat statusquo. Because

the employerdid not alter the statusquo, the PERC Examinerand the

Commissionproperlydismissedtheunion’s complaint.

Both the Commissionand PERC Examiner came to the same

determinationof statusquo asdid an independentArbitrator who heard

thegrievancecomplaint filed by theunionprior to adeterminationby the

PERC Examineron theULP claim.The Union’s continuedinsistencethat

the employer’sactionswere not consistentwith the statutorystatusquo

simply flies in the faceof thereasonedopinionsgivenby threeunbiased

labor experts,an independentarbitrator,a PERC HearingExaminer, and

thePublicEmploymentRelationsCommission.

{KNE724952.DOC;I/00014.130081/}
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In the Employer’s view, the Commission’sdecisionis entirely

consistentwith WashingtonState statute and both PERC and NLRB

precedents.Public policy was fulfilled becausethe employermaintained

the samewagesand benefitsit paid prior to contracttermination,during

the period of new contract negotiations. The results of Collective

Bargaining,memorializedin theexpiredCollectiveBargainingAgreement

were respected.The Commission’sdecision did nothing to adversely

affect the law enforcementemployeesfrom seeking,through collective

bargainingor interestarbitration,thereimbursementof theadditional cost

to them for medical insurancethat they incurred during the interim

betweenthe endofthecontractandanewcontract.

TheEmployerrequeststhatthis Court find andconclude,asdid the

independentarbitrator, the HearingExaminerand the Commission,that

the Employermaintainedthe statutoryrequiredstatusquo by increasing

theemployeepayroll deductionfor medicalinsurance,justprior to theend

of the2002 - 2004 collectivebargainingagreement,to coverthedifference

betweenthe negotiatedcap on the employer’s share of the medical

insurancepremiumandtheactualpremiumbeingchargedby the insurer.

TheHearingExaminer’skey finding in City ofMukilteo, Decision

9452(PECB,2006)affirmedby theCommission,is that:

{KNE724952.DOC;1/00014.130081/}
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In the presentcase, the statusquo was the
employer’shealthinsurancecontributionfor
2004. The status quo was neither full
maintenanceofbenefits,nor the employer’s
supposedcontribution in 2005, basedupon
a hypotheticalagreementfor the continued
useofthe10%formula.

Decision9452 - PECBat 6.

The Hearing Examiner and PERC’s decisions are basedupon

substantialprecedentfoundin City ofSeattle,Decision651 (PECB, 1979);

SnohomishCounty, Decision 1868 (PECB, 1984); and Cowlitz County,

Decision7007(PECB,2000).

D. ARGUMENT

I. Standardof Review.

Thedecisionsof PERCin unfair laborpracticecasesare

reviewableunderthe standardsset forth in theAdministrativeProcedures

Act. PascoPoliceOfficers’Ass’nv. City ofPasco,132Wn.2d450, 458,

938 P.2d827 (1997). Agencyactionmaybereversedonly wherethe

agencyerroneouslyinterpretsor appliesthe law, its orderis not supported

by substantialevidence,orits orderis arbitraryor capricious.Id. An

orderis arbitraryand capriciouswhereit is willful andunreasoning,

withoutconsideration,andwith disregardof factsandcircumstances.

Pierce CountySheriffv. Civil Serv. Comm‘n ofPierceCounty,98 Wn.2d
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690,695, 658 P.2d648 (1983). Greatdeferenceis usuallygivento

PERC’sinterpretationofthe law it administers.Int’l Ass‘ii ofFire

Fighters,Local27v. City ofSeattle,93 Wn. App. 235, 239, 967P.2d1267

(1998).

2. PertinentStatutoryProvisions.

a. RCW41.56.470

During the pendencyof the proceedings
beforethearbitrationpanel,existingwages,
hours and other conditions of
employment shall not be changed by
action of either party without the consent
of the other but a party may so consent
without prejudiceto his rights underchapter
131, Lawsof1973. (Emphasisadded.)

b. RCW4I.56.140

It shall be an unfair labor practice for a
public employer:

(1) To interfere with, restrain, or coerce
public employeesin the exerciseof their
rights guaranteedby this chapter;

(2) To control, dominateor interferewith a
bargainingrepresentative;

(3) To discriminate against a public
employee who has filed an unfair labor
practicecharge;

(4) To refuse to engage in collective
bargaining.

{KNE724952.DOC;1/00014.130081/)
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3. WastheEmployer’sConductProtectedby Contract?

a. TheEmployerdid notviolatethe contract.

Arbitrator Pool’s determinationthat the Employerdid not violate

the contract in December 2004 when the Employer increased the

Employees’payroll deductionfor medicalinsuranceto pay for theJanuary

2005 premium, is binding upon the parties. Collateral estoppel(issue

preclusion)appliesand barsthe re-litigation of the issueof the contract

interpretation central to the claim made by the Teamsters in this

proceeding. Reningerv. Dep‘t of Corr., 134 Wn.2d 437, 449, 951 P.2d

782 (1998); and Shoemakerv. Bremerton,109 Wn.2d 504, 507, 745 P.2d

858 (1987).

WAC 391-45-110codifiesthe Commission’sdeferralpolicy and

includesthefollowing:

Post-a.bitral consideration by the
Commission-

Regardlessofwhethera questionofcontract
interpretation is decidedby the Commission
or by an arbitrator, there are three likely
results:

1. Action protected by contract If it is
determinedthat the contractauthorizedthe
employerto makethe changeat issuein the
unfair labor practice case, that conclusion
by either the Commissionor an arbitrator
will generally result in dismissal of the
unfair laborpracticeallegation. Theparties

{KNE724952.DOC;1/00014.130081/}
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will have bargained the subject, and the
union will havewaivedits bargainingrights
by the contract language, taking the
disputed action out of the “unilateral
change” category prohibited by RCW
41.56.140(4). Examplesof casesapplying
this principle include: City of Richland,
Decision2792 (PECB,1987); King County,
Decision 2810 (PECB, 1987); and King
County,Decision3204-A(PECB, 1989).

Sincethe contractcoveredtheEmployer’saction in Decemberof

2004 of increasingthe payroll deductionfor medicalinsuranceand the

medicalinsurancedeductionon January5, 2005 (the payroll for the last

two weeksof December2004),it is clearthat the Employer’sresponseto

the premiumincreas6imposedby the insurernot only did not violate the

contract, but was protectedby the contract and as discussedbelow,

establishedthestatutorystatusquo for afterthe expirationofthe contract

on December31,2004.

b. Theindependentarbitrator’scontractinterpretation
is consistentwith statelaw requiringthe statusquo
bemaintained.

Thestatusquo on December31, 2004,wasthattheemployeespaid

via payroll deduction, the difference betweenthe medical insurance

premiumrequiredby the insurerandthe amountequalto 10% abovethe

amountpaidby theEmployerfor medicalinsurancein 2003.Thelanguage

of Article XI, Section 11.1 of the collective bargainingagreementwas
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interpreted by an independentarbitrator selected by the parties for

determinationofthecontractgrievanceclaim broughtby the Teamsters.It

wasthedecisionoftheArbitrator that theEmployerdid notviolateArticle

XI 11.1 of the contract. Arbitrator Pool denied the grievance. Pool

reasonedthat the Union’s contentionthat the Employerwas obligatedto

payeither 100%ofthe2005 insurancepremiumincreaseorcarry overthe

“10% rule of 2004” andpay 10% oftherate increasein for 2005wasnot

persuasiveandwasnot supportedby thenegotiatedlanguagein Article XI

11.1 oftheAgreement.Arbitrator Pool determinedthat:

Thenegotiatedlanguagemadeno reference
to 2005 or how any premium increases
beyond2004would be apportionedor what,
if any, cap would be on the Employer’s
contribution. That was a matter to be
resolved at the bargaining table, not
through arbitration. TheArbitrator had no
authority to determine any terms and
conditions in the parties’ successor
agreements.The Arbitrator also had no
authority to add to the Agreementsthat
expired on December 31, 2004. The
Arbitrator’s authority, in this case, was
limited to the question of whether the
Employer’saction violatedArticle Xf iLl
of the three Agreements when it
commenced,in December2004, deducting
the2005insurancepremiumincreasefrom
the employeespay checks. The answeris
no. There was no violation. (Bold
emphasisadded.)
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PERC decisionsinterpretingRCW 41.56.470andRCW 41.56.123

(non-uniformedemployees)have concludedthat the statutesrequire the

maintenanceof the status quo as that status quo existed before the

expirationof a CBA. SeeCowlitzCounty, Decision7007 (PECB, 2000).

In that case, PERC determinedthat an employer did not unilaterally

changeits contributiontowardsthe costof medicaland dentalpremiums

of its employeebetweencontracts by returning to the status quo of

paymentsmadeunderanexpiredcontract. In making its decision,PERC

determinedthat the statusquo was statedin the terms of the previous

contract.

Cowlitz County supportsa conclusionthat the City can deduct

from its employees’payroll the costs of any contribution increasesthe

City pays for health insurancewheresuchcostsexceed10% of therates

set in 2003. Doing so is directly consistentwith the plain languageofthe

last sentenceof Section 11.1.1, which requiresthe City to deductfrom

employeepayroll “any increasesthat exceed”10% abovethe 2003 rates.

Doing so is also consistentwith RCW 41.56.470and RCW 41.56.123,

which require that the statusquo be maintaineduntil a new contract is

negotiated.
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PERCin CowlitzCountyreliedupon City ofSeattle,Decision651

(PECB, 1979). In City of Seattle, the City was faced with a health

insurancepremiumincreaseafterthe expiration of a CBA. The City of

Seattlehad no obligation to pay the costsof increasedpremiumsduring

the contracthiatus,but was ultimately found guilty of an unfair labor

practicebecauseit createda new statusquo whenit paidthe costsof the

increasefor atime, but thenimplementeda unilateralchangeby reverting

to the old contractrateswhich had precededthe premiuminerease. See

City ofSeattle,attached.

City of Seattlewas cited in SnohomishCounty, Decision 1868

(PECB, 1984). In SnohomishCountyan employerlearnedofanincreased

premiumcostrequiredby its healthinsuranceprovidersduringa contract

hiatus. The employer, without negotiations, unilaterally increased

employeebenefitsby paying theincreasedpremiumfor thefirst monthit

was in effect. The employerthenmadean additional unilateral change,

without negotiations,whenit revertedto the level of premiumpayments

which had existedunder the expiredcontract. PERC specifically stated

that:

Under terms of the expired collective
bargaining agreement, the employer
provided medical and dental coveragefor
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the firefighters and agreedto maintain full
payment of premiums for the life of the
contract. The record indicates that the
medical premium issue was a subject of
bargainingin 1983, andrespondentmadeat
leastone proposal to increasewagesand
medicalinsurancepaymentsby five percent
in 1984. While negotiationswere still under
way, the employerlearnedof an increasein
insurance premiums. The rcspondent,
without negotiations,unilaterally increased
employeebenefitsby Payingthe increased
premiumfor the first monthit wasin effect.
The respondentthen made an additional
unilateral change, without negotiations,
when it reverted to the level of premium
payments which had existed under the
expired contract. Refusal to assumeany
additional cost in the absenceof a new
contract would not have constituted an
unfair labor practice. The employer had
consistently maintained that medical and
dental insurance premiums were to be
consideredaspartofthetotal compensation.
Having no obligation to do so (and
potentially in violation of RCW 41.56.030
and RCW 41.56.470),the employer in fact
increased the insurancebenefits paid on
behalfof bargainingunit employees.Having
doneso, the employerwasnot in aposition
to recoupthe benefitsof its largesswithout
bargaining to impassewith the union and
going through the proceduresprovided by
statute. City of Seattle, Decision 651
(PECB, 1979). (Emphasisadded.)

City of Seattleand SnohomishCounty, whenreadin conjunction

with RCW 41.56.123,all supporttheconclusionthat theEmployer in this

caseis obligatedto payno moreand no less then it contributedto the

health insurancepremiumin 2004. Under the plain languageof the last
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sentenceof Section11.1.1,theCity mustpasson any healthinsurancerate

increasesto its employeesto the extentthoserateincreasesexceed10% of

the2003 rates. As strangeas it might seem,if theCity did not chargethe

employeesthe additionalamountsandmadeachangein its 2004 practice,

underCity of Seattleand SnohomishCounty, it would be construedas a

unilateralchangein workingconditionsorwages,whichis prohibited.’

Themore recentCity ofAnacortes,Decision9012 (PECB, 2005),

reaffirmsthisassessment.TherePERCwrote:

The employer is obligatedto maintain the
status quo with regard to all mandatory
subjects of bargaining during the hiatus
betweencontracts.City ofShelton,Decision
7602 (PECB, 2002). During this period,
any change in practice that is arguably
less advantageous (or more favorable) to
employeesmight be seenas a threat (or
coercion), in violation of RCW
41.56.140(1).(Bold emphasisadded.)

Contract termination rules for
noncommissionedemployeesin this caseare
governed by RCW 41.56.123. Under that
statute, all terms and conditions specifiedin
a collective bargaining agreement must
remain in effect until the parities settle a
new contract,not to exceedone year from
the date the contract expired. RCW
41.56.123(1). For uniformed personnel,
mandatory subjects of bargaining must
remain in effect while the caseis pending

As a practicalmatter, however,it is unlikely that the Union would file anunfair labor
practiceclaim overa unilateralincreasein theCity’s contribution.
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beforean arbitrationpanel,unlesstheparties

mutuallyagreeotherwise.RCW41.56.470.

TheTeamstersarguethat theirself-servinginterpretationofsection

11.1,calling for a“10% rule,” is supportedby the Val VueSewerDistrict,

Decision 8963 (PECB, 2005). The facts in Val Vue SewerDistrict case

however, did not involve the termination of a collective bargaining

agreementor the hiatusbetweencontracts. The facts in Val Vue Sewer

District did not involve a collectivebargainingagreement,but involved a

newly certifiedbargainingunit yet to negotiateits first contract.As noted

by the Commissionin footnote 5 of its decision: Contractualprovision

like the ones describedin this caseshould not be confusedwith the

conceptof dynamicstatus quo, which relatesto actionstaken to follow

through with a changethat wasset in motionprior to a specificevent,

suchasa representationpetition. For a discussionregardingthedynamic

statusquo, see Val VueSewerDistrict, Decision8963, andKing County,

Decision6063-A (PECB, 1998).

The Teamstersalso mistakenlyrely upon Brook MeadeHealth

Care Acquirors, Inc., 330 NLRB 775, 164 LRRM 1020 (2000), a case

whichactuallysupportstheexaminer’sdecision:

Thus, when an insurancecarrier imposesa
premium increase, the employer may
unilaterally requireemployeesto shoulder
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part or all of the increaseif it canshow that
thestatusquo anteis not changedasaresult.
To show that no changehas takenplacein
the statusquo ante,however,the employer
must show what the status quo ante was.
TheRespondenthasmadeno suchshowing
in this case.

At 780.

Herethe issueof the contractstatusquo is answeredby what the

Employerwas doing in 2004, the lastyearof thecontract. The employer

waspayingno more than 10% abovethe amount it paid in 2003, just as

was requiredby the languagein section11.1 of the expiredcontract. To

maintainthe statusquo, the differencein premiumwas to bepaid by the

employees via payroll deduction. Just as the increase in premium

deductionfor employeesbeginningon December20, 2004did not violate

the contract,the increasedid not constitutea changein statusquo during

thecontracthiatus. The Union’s initial allegationthatthe maintenanceof

the status required the employer to start paying 100% of the health

insurancepremium(TR at page29, lilies 14-18andpage30, lines 17-21

and at page55, lines 2-8)hasutterly no basisin factor in thecontract.

Additionally, the Teamsters’ reliance on Brook Meade to

demonstratethat all percentagesplits survivetheexpirationoftheCBA is

not persuasivebecauseArticle 11.1 is temporally limited. The NLRB
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clearly statedin Maple GroveHealth Care Center, 330 NLRB 775 (2000)

that an 80/20 split would survive the expiration of the contract:“[hf an

employer had a practice of paying, for example, 80 percent of the

premiumsandthe employees20 percent,no changein thestatusquo ante

would be found if both the employerand the employeescontinued,afier

the increase,to pay the samepercentagesof thelargertotal.” Id. at 780.

Thus, the fact that percentagesplits may survive expirationof a CBA is

not in dispute.

However, Teamsters miss the ifindamental point that the

percentagesplit uniqueto Article 11.1 was scheduledto occur only in

2004. Becausethe percentagesplit wasnot scheduledto continue,and

Teamsterscannotrely on historical practices,the percentagesplit would

not surviveto increaseemployerpremiumcoveragein 2005.

The Commissioncorrectly observedat footnote 7 to its decision

that, in fact, BrookMeadedid not demandsurvival ofpercentagesplits in

every situation: “The NLRBfollows similar precedent.See, e.g., Brook

MeadeHealth Care Acquirors, Inc., 330 NLRB 775, 164 LRRIVI 1020

(2000), wherethe Board held that an employermay la~’vfullypasson an

increase to health benefits to employeesprovided that the employer

maintains the status quo, and notedthat dependingon the contractual
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language,the status quo could result in differentburdensfor employers

and employees.”Theunion’s argumentstotally misapplyBrookMeadeto

the record and, in particular, to the pertinentlanguageof the contractat

issue.

4. TheEmployerFulfilled All of hts CollectiveBargaining
Obligations.

The Employerhad no obligation to bargainthe increasedpayroll

deductionimplementedon December20, 2004. The Employer’saction

was allowed by the contract. The Employer fulfilled any bargaining

obligationsassociatedwith such action when it negotiatedthe expired

contract.

The Employerhad no duty to bargainany action consistentwith

maintaining the statusquo during the contracthiatus after the contract

expired. Suchactionis mandatedby statute(RCW41.56.470).

The Employer was already complying with its obligation to

bargain a successorcontract with the Union when the Union’s

December17, 2004 letter arrived. The increasein payroll deductionto

cover the difference between the contract cap on the Employer’s

contribution and the premium did not implement the Employer’s

bargainingproposal.
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The demandmade by the Union in its December 17, 2004

grievanceletter for theEmployerto bargainbeforemakinganyincreasein

the employeepayroll deductionhadno basisin the collectivebargaining

statues,PERCDecisions,orthecontract.

5. TheCommission’sDecisionPromotesThePoliciesin
Chapter41.56RCW.

The Commission’sdecisionin no way promotesan unfair labor

practiceordiscouragescollectivebargaining.To the contrary,thedecision

honors the agreementmade by the Union in its collective bargaining

agreementwith the Employer. The Union must negotiatewith the

employer to raise the statusquo cap on the Employer’s dollar amount

contribution to health insurancefor bargaining unit employees. The

Employee’sinsistenceupon an increasein the cap without first reaching

an agreementin collective bargainingwith the Employer violates the

public policy requiring the wages, hours and benefits received by

Employeesto bedeterminedby collectivebargaining.

E. CONCLUSION

Appellant City of Mukilteo respectfullyrequeststhat the Court

reversethe trial court’s findings and conclusions.The City of Mukilteo
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maintainedthestatusquo afterthe CBA expiredin 2004by continuingto

paythe2004employercontributioninsurancepremiumrates..

RESPECTFULLYSUBMhTTEDthis 11thdayofJune,2009.
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