9 NS

THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION I

No. 64776-8-1

MIGUEL BERNAL HERNANDEZ, a seaman
Plaintiff/Appellant
V.
GLACIER FISH COMPANY, LLC., a Washington Corporation

Defendant/Respondent/Cross Appellant

APPEAL FROM KING COUNTY SUPERIOR COURT
CAUSE NO. 08-2-12754-1 Sea
Douglass A. North, Judge

BRIEF OF APPELLANT

Thomas C. Evans
Injury at Sea
470516th Avenue NE
Seattle, WA 98105
(206)527-8008

Attorney for Plaintiff/Appellant

GiuGn, .



TABLE OF AUTHORITIES

INTRODUCTION

TABLE OF CONTENTS

ASSIGNMENTS OF ERROR

AND ISSUES RELATED TO ASSIGMENTS OF ERROR

(A) Assignments of Error

)

)

G)

Q)

©)

The trial court abused its discretion and committed
reversible error by sanctioning Plaintiff’s Counsel
$5,000 and excluding Plaintiff’s Counsel from
rescheduled IMEs for refusing to agree to surprise,
additional, un-agreed exam conditions, imposed at
the last second by Glacier’s IME examiner at an

agreed CR35(c)exam..............cooiviinnn...

IME examiner Rosen’s three page “Information
Form” were not merely “required informed consent”

conditions but were instead illegal and unagreed

extra-judicial conditions. .. .......... ... .. oL

The trial court erred in awarding Glacier’s costs for

its private interpreters. . . . ... .. il

The trial court erred in awarding Glacier the
expenses of the video deposition of William Skilling

Glacier’s vocational expert witness . . .. .............

While Endicott V. Icicle Seafoods, Inc., 167 Wn. 2d
873 (January 7, 2010) affirmed, under Washington
Law, a maritime Defendant’s right to jury trial in a
Jones Act (46 U.S.C. § 30104) proceeding, this
issue is still open, as a matter of Federal Law, under
the Federal Employees Liability Act, 45 U.S.C. §
51-60, and should remain open in this proceeding as

----------------------------------------



(B) Issues Pertaining to Assignments of Error

)

@)

©)

Endicott is the subject of appeal to the United States
Supreme Court and failure to designate this issue in
these proceedings could foreclose application of any
subsequent United States Supreme Court ruling to

these proceedings. . . ...t

May a CR 35(c) IME Psychologist examiner,
conducting an examination by agreement under CR
35(c), insist the examinee agree to the examiners
surprise additional special terms and conditions for
conducting the exam, including agreeing to the
examiner’s beliefs and understanding regarding
attorney-client privilege and whether the examinee
should waive attorney-client privilege; agree that
under certain circumstances the examinee may be
liable for the examiners fees; and agree the
examinee has a non-existent right under the

.................

Consumer Protection Act, to a different examiner? .......... 10

Under circumstances where a Defendant is on notice
of an examiner’s inappropriate conditions, and a
United States District Court (Federal) has ruled that
an examinee should not be required to agree to the
examiner’s special terms and conditions, may the
examiner, nonetheless, orally require the examinee
to agree to his special terms and conditions for
conducting an agreed State Court CR 35(c) exam
and may the examiner unilaterally cancel the exam
as a result of Plaintiff’s Counsel advising the
examinee not to agree to the special additional

Under circumstances where CR 35(a)(2), CR 35(c)
and, case precedent, Tigjen v. Department of Labor
& Industries, 13 Wn. App. 86; 534 P.2d 1151; 1975
WASH APP. LEXIS 1308 (1975), allow for an
attorney representative at an IME examination, may
a Court nonetheless order the exclusion of Plaintiff’s

i



Q)

C)

(6)

Counsel from attendance at a rescheduled IME on
grounds Plaintiff’s Counsel is “interfering” with the
exam and “harassing” by asking the examiner to not
require the examinee to agree to the examiners

special terms and conditions? . .....................

Did the trial court, Douglass A. North, Judge, abuse
it’s discretion in sanctioning Plaintiff’s Counsel
$5,000, and ordering Plaintiff’s Counsel excluded
from rescheduled IME exams, under circumstances
where Plaintiff’s Counsel asked Defendant’s IME
psychologist examiner to please not ask Plaintiff to
agree to his special terms and conditions and urged
the examiner to discuss the issue with Defendant’s
Counsel, and the examiner not only refused to
discuss the question with Defendant’s Counsel but
unilaterally cancelled the exams, forced Plaintiff’s
Counsel and his client from the office, which
required the exam to be rescheduled with the forced

Is a CR 35(c) examiners three page “Information
Form” which requires an examinee to discuss and
agree with the examiner’s advice on attorney-client
privilege; to be responsible for the examiner’s
charges under certain conditions; and to agree that
the examinee has a non-existent right to a different
examiner under the Consumer Protection Act,
merely necessary “informed consent” or the extra
judicial imposition of un-agreed, inappropriate,
illegal additional terms and conditions, for the

May a trial court impose the costs of privately
retained interpreters, hired by a Defendant solely for
purposes of assisting Defendant at trial, under
circumstances where Plaintiff provided, paid for,
and the court appointed, a different interpreter to

iii

..... 13



STATEMENT OF THE CASE

ARGUMENT

1)

(7) May a trial court impose the costs of a video tape
deposition of an expert, where the expense of video
taping and preserving the deposition testimony is
made necessary solely as a result of Defendant’s

(8) Where an issue of mixed Federal and State Law
exists regarding the issue of whether a Defendant
has a right to a jury trial in a State Court Jones Act
maritime law proceeding, remains an open issue
under Federal Law, and is the subject of a pending
petition for Writ of Certiorari to the United States
Supreme Court (Endicott, supra) must a litigant in
the exact same circumstances, in order to obtain the
benefit of any subsequent United States Supreme
Court ruling, keep the issue open by designating the

issue forappeal?.......... ... o il

The trial court abused it’s discretion and committed
reversible error in sanctioning Plaintiff’s Counsel 35,000
and ordering Plaintiff’s Counsel’s exclusion from re-

scheduledexams. . . .............. ... . . . . . . ..

(a)  Standard for Review. .......................

(b) The trial court’s finding of improper,
unreasonable, harassing, and obstructive
conduct are completely unsupported by the
record and provide no basis for sanctions and
entry of a Protective Order excluding
Plaintiff’s Counsel from the re-scheduled IME’s

(c) Nothing in Washington Law requires

Rosen’s conditions. . .. ... ..o

iv

.. 13-14



(d) CR 35 and substantive law relating to
attendance at IME exams. . . ..................... 44-45

(2)  Recoverable costs do not include the costs of Glacier’s
private translators. . . ............. ... .. ... .. i 45

(3)  Recoverable costs do not include the video presentation
expense of preserving by video deposition the testimony
of Glacier’s absent vocational expert for trial. . . ................ 46

(4)  Federal Substantive Law provides that a Jones Act
Plaintiff has an exclusive right to determine

whether a trial is a jury or non-jurytrial. . ..................... 47
CONCLUSION . ... 48
APPENDIX . ... . Attached
CERTIFICATE OF COMPLIANCE [Rule 32(@)(7)] ................ 51



TABLE OF AUTHORITIES
Cases

Dice v. Akron, Canton & Youngstown R. Co.,
342 US 359 (1952). e v et e e 48

Endicott v. Icicle Seafoods, Inc.
167 Wn.2d 873 (January 7,2010) .. ..., 9-10, 13, 49

Endicott v. Icicle Seafoods, Inc,
167 Wn.2d 873 (January 7, 2010)
Petition for cert, filed April 17,2010....... ...t 13

In re Firestorm
1991, 129 Wn.2d 130,916 P.2d 411 (1996) .. ... ..o viiiii.. 45

Flores v. Glacier Fish Company
U.S.D.C. W.D. Wash. Cause No. C08-1267TSZ . . . ... .............. 2,17

Hall v. Northwest Lumber Co.,
61 Wash. 351, 112 P. 369 (1910). ... ..o v 45

Hernandez v. Glacier Fish Company.
King County Superior Court Cause No. 08-2-18009-3 SEA . .. ... 2,17,27-28

Loudon v. Myhre,
110 Wn2d 675 (1998). . . oo e e e e e 45

Moore, Federal Practice, Section 35.08(1). .. ..., 8

Mothershead v. Barclay Seafood & Meat
2000 Wn. App. LEXIS 2000 . . . ..ottt e 44

Rodriguez-Garcia v. Glacier Fish Company
King County Superior Court Cause No. 08-2-12754-1 SEA. ........... 2,17

vi



Stout v. United Airlines
U.S.D.C. W.D. Wash. Cause No. 07-0682-JCC . . . ...... ... .. 8

Tiejen v. Department of Labor & Industries
13 Wn.App. 86; 534 P. 2d 1151; WASH APP LEXIS 1308 (1975) .11, 44-45

Vanbruwaene v. Barclay Seafood & Meat,

2000 Wn.App. LEXIS 2000. . .. ... oiiiii i 44

Washington State Physicians, et al. v. Fisons.

122 Wn.2d 299 (1993) . .o et 40
Statutes

Federal Employees Liability Act (“FELA”)

45U.S.C.851-60. ... oot 10
Jones Act (46 U.S.C.§30104) .. ..o 9,15
RCW 243,030 ..ottt ettt ettt 35-36
RCW 2.43.030(C)(2) +vvveeeie et ettt et et 36
RCW 2.43.04003). « oottt et e e e et et e 45
RCW 4.84.010 ...ttt e 45
RCW 4.84.010(7) v vivee et et 46-47
RCW 4.84.080(7) - v vvve ettt et e e e e e et i 46
RCW 18.83.115. ot e e e 43
Washington Consumer Prdtection Act (“CPA”) :
RCW 19.86.020 . . . ..ot e e i e i 12
WAC 246-924-359. . . oottt e 43

vii



Other Authorities

Civil Rule 26(D)(5) « . v v et 45
CivilRule 35. . ..ot i i 3,23,28,34,39,44
CivilRule 35(C) .« v ooe e e 1,3,9-12, 18, 40-41, 44-45, 48
Civil RUIE 35(2)(2) -+« v e et e e e e e et e e 11
CivilRUle 37(a)(4) .« o v v e e e e et e e 37
CivilRUIE 37(d) .« o v e et e e i 37

viii



I. INTRODUCTION

The trial court, Douglass A. North, King County
Superior Court Judge, abused his discretion and committed
reversible error in sanctioning Plaintiff’s Counsel $5,000 and
excluding Plaintiff’s Counsel at re-scheduled IMEs for
refusing to agree to three pages of surprise, last second,
special IME conditions, imposed by Glacier’s' CR 35(c)
examiner, Gerald Rosen. Glacier never disclosed to Bernal or
his attorney prior to the exam, Rosen’s surprise additional
conditions. Rosen’s conditions would have required Bernal
and his attorney to: (1) agree to reimburse Rosen for the costs
of the IME under certain circumstances; (2) agree with
Rosen’s advice and understanding as to whether to waive the
attorney-client privilege; (3) agree Bernal had a non-existent
right to a different examiner under “Consumer Protection
Act” laws. The trial court also erred in awarding Glacier the
costs of its private, un-appointed translators assisting Glacier

during trial, and the costs of video taping the trial testimony of

! Hereafter, Glacier Fish Company LLC is referred to as “Glacier” and Plaintiff/Appellant
Miguel Bernal Hernandez as “Bernal.”



an unavailable Glacier expert. The trial court also should have
granted Bernal’s timely Motion to Strike Glacier’s Jury
Demand, under Federal Substantive Law.

On February 26, 2008, Glacier’s factory processor, F/T
PACIFIC GLACIER caught fire necessitating the evacuation
of the vessel. The processing crew experienced smoke
inhalation, panic, and fear. The fire created a threat of possible
imminent vessel sinking, required the donning of survival
suits, and the witnessing of the near death of two processors
trapped in their cabin. Plaintiff’s Counsel represented three
crew members filing suit against Glacier, all alleging Post
Traumatic Stress Syndrome (“PTSD”): (1) Jesus Flores
(“Flores”) Federal Court, Cause No. C08-1267 TSZ; (2)
Ancelmo Rodriguez-Garcia (“Rodriguez”), King County
Superior Court, Cause No. 08-2-12754-1 SEA and; (3)
Bernal, King County Superior Court Cause No. 08-2-18009-3
SEA. All three processors had many years of experience with
Glacier, none could return to work following the fire due to

PTSD. The Rodriguez and Bernal actions were consolidated



into King County Cause No. 08-2-12754-1 SEA, Douglass A.
North, Judge. The Flores and Rodriguez matters were
ultimately settled. Bernal was tried to a jury ending in a
defense verdict on December 4, 2009.

Glacier relied upon well known defense psychologist,
Gerald Rosen, as its appointed IME examiner in all three
cases. Rosen uniquely requires examinees to agree to a three
page form titled “Information Pertaining to Legal, Insurance,

»2 otherwise he will refuse to do the

and Employee Evaluation
exam. He, and Glacier, now claim these forms are “required.”
He also requires a CR 35 observer to sign a one page
“Observer Information Form,” which was not objected to in
this case.

The Bernal/Rosen IME was scheduled for June 9 and
Rodriguez for June 10, 2009. These were agreed CR 35(c)
exams, the conditions for which were spelled out in an email

exchange dated March 11, 2009. Nothing was mentioned by

Glacier about Bernal having to agree to Rosen’s conditions as

2 Hereafter “Information Form”



of the time of the exam. Rosen’s conditions had been the
subject of an earlier proceeding in Federal Court were Judge
Zilly ruled Rosen could not require an examinee to agree to
his conditions. Glacier and its counsel, David Bratz, never
even informed Rosen of that ruling or even of the issue.

At the first exam, on June 9, 2009, Plaintiff’s Counsel
attended with Bernal. At the onset of the exam, Rosen
presented two written forms for signature. The entirety of all
discussions at the exam, including these preliminary
discussions, were tape recorded and a verbatim transcript has
been made. Plaintiff’s Counsel completed and signed Rosen’s
Observer Information form, which asked Plaintiff’s Counsel
to agree to not interfere with the exam (agreed) and also asked
whether there were any conditions or issues Rosen should be
aware of regarding the exam. On the Observer Information
Form, Plaintiff’s Counsel asked Rosen to not ask Bernal to
agree to his three pages of terms and conditions on his
“Information Form” and if Rosen had any questions about the

impropriety of the Information Form, to call Glacier’s



attorney, David Bratz. Bratz’s phone number (206) 623-4990
was written on the Observer Information Form.

Rosen initially stated he would not require Bernal to
either sign or agree to his Information Form but he would like
to have the form read to Bernal. Plaintiff’s Counsel allowed
the Information Form to be read to Bernal. This was
accomplished by the interpreter Glacier provided, who read
aloud, in Spanish, the entirety of the Information Form to
Bernal. After the reading of the form, Rosen ushered
Plaintiff’s Counsel into his private office (the tape recording
continued by agreement) and Rosen then stated he had
changed his mind and he now would not do the exam unless

Bernal orally agreed to all of the conditions on the three

page Information Form. Plaintiff’s Counsel urged Rosen to
not require this and again urged Rosen to immediately contact
Defendant’s Counsel. Plaintiff’s Counsel again gave Rosen
the phone number for Defendant’s Counsel and urged him to
discuss the issue with Defendant’s Counsel. Rosen, however,

then unilaterally cancelled both exams, Bernal and the



pending June 10, 2009 Rodriguez exam, and ordered the
parties out of his office. As the verbatim transcript shows,
Plaintiff’s Counsel was, at all times, polite, respectful,
considerate, and there is no allegations of any angry tone or
disrespect at any time during the contact.

Glacier then moved for $13,820 in attorney’s fees,
sanctions, and costs, and to exclude Plaintiff’s Counsel from
attending rescheduled IMEs with Rosen. The court, Judge
North, on June 26, 2009 awarded $5,000 in sanctions against
Plaintiff’s Counsel, and ordered Plaintiff’s Counsel be
excluded from rescheduled Rosen exams. Judge North held
Plaintifs Counsel’s actions were “. . . improper,
unreasonable, harassing, and obstructive. . .” and Plaintiff’s

[13

Counsel was at fault for failing to . raise any issues
regarding informed consent prior to [the exam] date.”

The issue regarding Rosen’s Information Form came
before the United Sates District Court, Western District of

Washington, Honorable Thomas S. Zilly, in the Flores matter.

There, the parties did not agree to the terms for the exam and



The court was asked to set conditions by motion and order.
On February 26, 2009, Judge Zilly specifically ordered Flores
should not be required to sign and agree to any of Rosen’s
forms, including his Information Form, at his March 2, 2009
IME.} Fearing Rosen might be unaware of the Court’s ruling,
Plaintiff’s Counsel prepared a letter to Rosen attaching a copy
of Judge Zilly’s ruling and directing Rosen to not require
Flores to sign or agree to his Information Form. Plaintiff’s
Counsel sent a copy of this letter to Defendant’s Counsel,
Bratz, before sending it to Rosen. Bratz demanded Plaintiff’s
Counsel not send the letter to Rosen, only fo Bratz. Plaintiff’s
Counsel complied with that request assuming Bratz
had/would advise Rosen of Judge Zilly’s ruling. Unbeknownst
to Plaintiff’s Counsel, Bratz did not provide Rosen with a
copy of Plaintiff Counsel’s letter or Judge Zilly’s ruling and

did not advise Rosen of any of these issues. Unbeknownst to

3 Judge Zilly’s ruling stated Flores should not sign any of Rosen’s documents. Glacier now
argues the Order only covers signing documents, and an IME examinee can be required to
orally agree to documents, just not “sign” them.

7



Plaintiff’s Counsel, Rosen did require Flores to orally agree to
the terms of his Information Form.*

The trial court denied Bernal’s Motion to Strike
Defendant Glacier’s Jury Demand. The case proceeded to jury
trial and defense verdict on December 4, 2009. In its Cost Bill,
Glacier sought, and was awarded, over objection, costs for
two private Spanish interpreters even though Bernal paid for
and the Court appointed Bernal’s interpreter to interpret
during the trial. The trial court also awarded video tape
deposition expenses made necessary from the inability of
Glacier’s Vocational Expert, William Skilling, to attend trial.
Bernal’s Motion to Strike Glacier’s Jury Demand was denied.
Appeal designating all of the above issues for review was

filed January 5, 2010.

% In Federal Court, monitors are not permitted and there was no monitor at the Flores exam. The
Federal Rule and Federal case precedent precludes an examinee’s attorney from attending a
Rule 35 IME. See: Moore, Federal Practice, § 35.08(1) and Stout v. United Airlines, W,D,
Wash. Cause No. C07-0682-JCC, Order of September 15, 2008.



II. ASSIGNMENTS OF ERROR &
ISSUES PERTAINING THERETO

A. Assignments of Error
The trial court:

(1) Abused its discretion and committed reversible
error by sanctioning Plaintiff’s Counsel $5,000 and excluding
Plaintiff’s Counsel from rescheduled IMEs for refusing to
agree to Rosen’s surprise, additional, and un-agreed exam
conditions at the agreed CR 35(c) exam;

(2) Erred in finding Rosen’s Information Form to be
required consent conditions;

(3) Erred in awarding Glacier’s costs for its private
interpreters;

(4) Erred in awarding Glacier the expenses of the video
deposition of Glacier’s vocational expert witness, William
Skilling;

(5) While Endicott V. Icicle Seafoods, Inc., 167 Wn. 2d
873 (January 7, 2010) affirmed, under Washington Law, a
maritime Defendant’s right to jury trial in a Jones Act (46

U.S.C. § 30104) proceeding, this issue is still open, as a matter

9



of Federal Substantive Law, under the Federal Employees
Liability Act, 45 U.S.C. § 51-60, and remains open in this
proceeding matter as Endicott is the subject of petition to the
United States Supreme Court and failure to designate this
issue in these proceedings could foreclose application of any
subsequent United States Supreme Court ruling to these
proceedings.

B. Issues Pertaining to Assignments of Error.

(1) May a CR 35(c) IME Psychologist examiner,
conducting an examination by agreement under CR 35(c),
insist the examinee agree to the examiners surprise additional
special terms and conditions for conducting the exam,
including agreeing to the examiner’s beliefs and
understanding regarding attorney-client privilege and whether
the examinee should waive attorney-client privilege; agree
that under certain circumstances the examinee may be liable
for the examiners fees; and agree the examinee has a non-
existent right under the Consumer Protection Act, to a

different examiner?

10



(2) Under circumstances where a Defendant is on
notice of an examiner’s inappropriate conditions, and a United
States District Court (Federal) has ruled that an examinee
should not be required to agree to the examiner’s special terms
and conditions, may the examiner, nonetheless, orally require
the examinee to agree to his special terms and conditions for
conducting an agreed State Court CR 35(c) exam and may the
court sanction Plaintiff’s Counsel $5,000 for advising the
examinee not to agree to the special additional conditions?

(3) Under circumstances where CR 35(a)(2), CR 35(c)
and, case precedent, Tiejen v. Department of Labor &
Industries, 13 Wn.App. 86; 534 P. 2d 1151; 1975 WASH
APP. LEXIS 1308 (1975), allow for an attorney representative
at an IME examination, may a Court nonetheless order the
exclusion of Plaintiff’s Counsel from attendance at a
rescheduled IME on grounds Plaintiff’'s Counsel is
“interfering” with the exam and “harassing” by asking the
examiner to not require the examinee to agree to the

examiners special terms and conditions?
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(4) Did the trial court, Douglass A. North, Judge, abuse
it’s discretion in sanctioning Plaintiff’s Counsel $5,000, and
ordering Plaintiff’s Counsel excluded from an agreed CR
35(c) exam, under circumstances where Plaintiff’s Counsel
asked Glacier’s IME psychologist examiner to please not ask
Bernal to agree to his special terms and conditions and urged
the examiner to discuss the issue with Defendant’s Counsel,
and the examiner not only refused to discuss the question with
Defendant’s Counsel but unilaterally cancelled the exam,
forced Plaintiff’s Counsel and his client from the office, which
required the exam to be rescheduled with the forced absence
of Plaintiff’s Counsel?

(5) Is a CR 35(c) examiners three page “Information
Form” which requires an examinee to discuss and agree with
the examiner’s advice on attorney-client privilege; to be
responsible for the examiner’s charges under certain
conditions; and to agree the examinee has a non-existent right
to a different examiner under the Consumer Protection Act,

merely necessary “informed consent” or the extra judicial

12



imposition of un-agreed, inappropriate, illegal additional
terms and conditions?

(6) May a trial court assess the costs of privately
retained interpreters, hired by a party solely for purposes of
assisting that party at trial, under circumstances where
Plaintiff provided, paid for, and the court appointed, a
different interpreter to interpret throughout the proceedings?

(7) May a trial court assess the costs of a video tape
deposition of an expert, where the expense of video taping and
preserving the deposition testimony is made necessary solely
as a result of Defendant’s expert’s conflict with the appointed
trial date?

(8) Where an issue of mixed Federal and State Law
exists regarding the issue of whether a Defendant has a right
to a jury trial in a State Court Jones Act maritime law
proceeding, remains an open issue under Federal Substantive
Law, and is the subject of a pending petition for Writ of
Certiorari to the United States Supreme Court (Endicott,

supra) must a litigant, to obtain the benefit of any subsequent

13



United States Supreme Court ruling, keep the issue open by
designating the issue for appeal?
III. STATEMENT OF THE CASE

Bernal was born on November 29, 1969 in the small
town of Los Mesas, Mexico, the fourth of seven siblings. His
mother died when he was six years old. He left Mexico in
1985 crossing into the United States illegally but without
using false documentation. (4/l CP 1939-1862, CP 1844, CP
1846, Rosen Report 8/7/09). For two years Bernal worked in
Southern California as a field hand and personal gardener,
living in a cardboard shack. Hearing about money to be made
by working in fishing in the Bering Sea, he traveled to Seattle,
Washington where he obtained a job as a fish processor. (CP
1844). Successfully completing his contract, Bernal went on
to work for several small factory trawler fishing companies,
before being hired by Glacier as a processor aboard the F/T
PACIFIC GLACIER. (4ll CP 1839-1862, Rosen Report

8/7/09).
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From 1999 and until the fire on February 28, 2008,
Glacier was Bernal’s sole employer and he worked
exclusively aboard the F/T PACIFIC GLACIER. Continuing
to move up in pay scale, Bernal, as of the time of the fire, was
making an average of $55,000 per year for approximately 6 to
9 months work at sea each year. (4// CP 1839-1862, Rosen
Report 8/7/09).

The fire aboard the PACIFIC GLACIER began in, and
spread from, the laundry room and the processors had no idea
the boat was on fire. (CP 1842). Although the fire was
thought to have been initially extinguished, it was not and it
reignited and progressed through the laundry exhaust system
into the bulwarks, eventually spreading throughout the entire
vessel” (CP 1842). Bernal and his fellow processors
evacuated the lower deck processing floor after the factory
foreman, prior to any alarms sounding, yelled at the
processors to evacuate due to fire. During the course of the

evacuation, Bernal was forced to evacuate through blinding

5 Glacier stipulated to Jones Act negligence and unseaworthiness liability
for any provable damages. See Answer of Glacier, CP 6-12, Sub. No. 7.
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smoke. (CP 1842). After he made his way outside to the
shelter deck, he was told to get on his survival suit and to
prepare for jumping overboard to swim to a life raft. (CP
1842). At the same time, two processors, Monica and Troy,
were stuck in their cabin unable to leave their room due to a
smoke/fire filled corridor. (CP 1842). They were screaming
for help from the portholes of their cabin. A group of
processors, including Bernal, lowered a rope and saved them
by pulling them up to safety. (CP 1842). The smoke on the
shelter deck became so bad the crew were evacuated to the
trawl deck waiting for rescue by approaching vessels. (CP
1842).

Bernal was rescued and taken back to Dutch Harbor
Alaska. Within just a few days (March 13, 2008) of the fire
and evacuation, the Human Resource Director for Glacier,
Renee Julianne, met with most of the processors, releases and
checks in hand. Julienne explained to each processor that the
amount of money paid, ($3,950 for Bernal) was “all they were

entitled to.” The payment contained no compensation for pain,
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suffering, fright, fear, harm, Post Traumatic Stress Syndrome
(PTSD). Bernal, but for the fire, would have earned at least
$20,000 - $25,000 for the missed season. Glacier did offer
counseling, if requested within 6 months. Bernal sought some
counseling and initially believed he would be able to return to
work with Glacier. (CP 1845-1846). That was his goal.
However, by mid June of 2008, when it became time to return
to the vessel for B Season, Bernal found he was unable to do
so and he was continuing to experience nightmares, anxiety,
and other PTSD symptoms. (CP 1846-1847). Bernal retained
counsel, as did two additional processors, Flores and
Rodriguez. (CP 1443-1456). All filed suit. The cases were
Flores, USDC W.D. Wash. Cause No. 08-1267-TSZ;
Rodriguez-Garcia KCSC Cause No. 08-2-12754-1 SEA —
Judge North; and Miguel Bernal Hernandez KCSC Cause No.
08-2-18009 — 3 SEA — Judge Eadie. Flores was filed August
25, 2008. Rodriguez-Garcia was filed April 15, 2008 and
originally assigned to Catherine Shaffer. Bernal was filed

May 20, 2008 and assigned to Richard D. Eadie. The

17



Rodriguez and Bernal cases were subsequently consolidated
into KCSC Cause No. 08-2-12754-1 SEA, Judge Douglass A.
North. (41l CP 1443-1456, AP 1-152).

Glacier retained Rosen as its PTSD expert for all three
cases. (CP 1443-1456, AP 36-48). Rosen is an extremely well
known defense psychologist who never does any work for
Plaintiff’s or Claimants. (CP 1663-1779, AP 60-68). Rosen
has never found PTSD on any cases on his disclosed case list,
and did not find PTSD in any of the three Plaintiff claimants.
(CP 1663-1779, AP 62). His billings indicate he was paid an
astounding $65,541.58 for his work in these three cases,
before trial. (CP 1698, AP 61, Deposition of Rosen, P. 36,
Lns. 6-9).

Rodriguez and Bernal, through Plaintiff’s Counsel,
agreed per CR 35(c) to specific terms and conditions for IME
examinations by Rosen. (CP 1607-1608, AP 7). Beral’s
exam was scheduled for June 9, 2009, and Rodriquez’s for
June 10, 2009. The conditions for the Bernal exam were

memorialized by email from Defendant’s Counsel, Carey
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Gephart, dated March 11, 2009, 12:04 p.m. (CP 1607-1608,
AP 7). There were six agreed conditions: (1) examiner will be
Rosen; (2) exam will be conducted over the course of one full
day and a non-consecutive half day; (3) Plaintiff’s Counsel
will be present as monitor; (4) a Court certified Spanish
Interpreter provided by Defendant will interpret; (5) the
examination will be audio taped; (6) Glacier will reimburse
mileage expense at the rate of .51 dollars per mile. (CP 1607-
1608, AP 7). There were no other conditions and no mention
of “informed consent” or other conditions.

When Plaintiff’s Counsel appeared with Bernal on June
9, 2009 at 9:20 am, for the first exam, Rosen presented Bernal
with a form “Information Pertaining to Legal, Insurance, and
Employee Evaluations.” (4P 12-17, Verbatim Transcript of
IME). Rosen likewise presented Plaintiff’s Counsel with his
“Observer Information Form.” (CP 1431, AP 11). An audio
recording was made and a verbatim transcript has now been
made of the entirety of the contact between the parties,

including all discussion on the morning of June 9, 2009
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between Rosen and Plaintiff’s Counsel. (CP 1443-1438, AP
12-17). The exam lasted only 20 minutes ending after Rosen
unilaterally cancelled the exam and told Bernal and Plaintiff’s
Counsel to leave. (CP 1433-1438, AP 12-17).

Plaintiff’s Counsel filled out Rosen’s “Observer
Information Form.” (CP 1431, AP 11). Plaintiff’s Counsel
agreed, as Rosen requested, not to interfere with the interview
process. (CP 1431, AP 11). Plaintiff’s Counsel wrote on the
portion of the form where Rosen asks the monitor to list any
“concerns or questions” the following: “You should not ask
our client to agree or accept your conditions in your
information sheet.” (4P 11). On that same form, Plaintiff’s
Counsel also wrote if Rosen had any questions as to why the
Information Form would not be signed or agreed to by Bernal,
Rosen should consult David Bratz, Glacier’s Counsel. (CP
1431, AP. 11). Several times Plaintiff’s Counsel provided
Rosen with Bratz’s telephone number, urging him to call
Bratz, the attorney who had set up the exam, if Rosen had any

questions about the propriety of his asking Bernal to agree to

20



his Information Form. (For example see: Transcript of
Proceedings, IME exam of Bernal (referred to as Mr.
Hernandez in the transcript), contained at CP 1433-1438, AP
12-17, including Transcript P. 4, Lns. 19-23, Transcript P. 6,
Lns. 16-19;, Transcript P. 16 Lns. 16-18).

Initially, Rosen stated he would rnot require Bernal to
sign the forms nor would he ask Bernal to orally agree to the
form:

“I don’t expect Mr. Hernandez to sign this. I
told him that I would like him to read this . . .

So . . .is alright with you if he acknowledges
that he understands what is on the form?

Mr. Evans: If you want to read that paper to
Mr. Hernandez, you may do so. .

(CP 1434, AP 13-14). (Transcript P. 5).
The parties agreed Rosen’s Information Form would be read
by the interpreter to Bernal and Bernal would signify that he
understood it but would NOT be required to agree to it. This
occurred precisely as requested. (CP 1435 AP 14).

(Transcript, P. 8, Lns. 17-19).
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Most unfortunately, and for reasons not at all clear,
Rosen then changed his mind and demanded that Bernal
now specifically agree to the terms and conditions in his
form. Rosen INSISTED Bernal agree to the terms and
conditions of his Information Form:

“Dr. Rosen: I can’t conduct an evaluation

unless a_person agrees to it, and accepts the
notion that I am going to be conducting it

under the kinds of conditions that I am
. speaking about in this form. . .”

(Emphasis added)

(CP 1436, AP 15, Transcript P. 10, L. 23—P. 11, L. 1).
Rosen then threatened to cancel the exam unless Bernal
immediately agreed to all of the terms and conditions in his
Information Form: “If you are not going to let him formally
accept it, then it would not be proper for me to conduct the
exam.” (CP 1436, AP 15. Transcript P. 11, Lns. 5-7).
Plaintiff’s Counsel then again urged Rosen to call Defendant’s
Counsel, Bratz, the attorney who arranged for the exam and

again provided Rosen with Bratz’s phone number 623-4990:

“And I will again, for one more time, before you adjourn this,
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strongly suggest that you call Mr. Bratz and tell him your
situation and your dilemma. And we will wait here for you to
be able to do that. And seek his counsel on what he would
advise you to do.” (CP 1437, AP 15, Transcript P. 16, Lns.
16-20). During the exam, Plaintiff’s Counsel specifically
advised Rosen it would be inappropriate for Plaintiff’s
Counsel to advise Rosen of what Rosen’s obligations and
duties were with respect to a CR 35 exam and that if he —
Rosen — had any questions, he should discuss those matters
with Defendant’s Counsel, not Plaintiff’s Counsel:

“Mr. Evans: . . . once again, I can’t advise

you, and should not advise you, in any

respect with respect to what the duties and

obligations are from your standpoint in this

exam. That is totally inappropriate for me to

do. I can only advise my client. If you have

some concerns because my client, in your

opinion, isn’t doing something that he should

do, please take that up with Mr. Bratz and not

with me.

Dr. Rosen: Okay.”

(CP 1437, AP 16, Transcript of IME, June 9, 2009,
P. 14, Lns. 1-10).
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Rosen absolutely refused to call Bratz, told the parties to
leave his office, and stated he did not want to discuss the
situation any further. (CP 1437, AP 16, Transcript, P 17 Lns.
8 — 13). The exam was concluded as follows:

“Mr. Evans: ... I hope that you understand
correctly what I have written here. What I
have written is you should not ask our client
to agree or accept your conditions on your
Information Sheet.

Dr. Rosen: And I have to ask him to accept
it, because the conditions in the Information
Sheet, many of them are specified by State
Law that govern psychologists. And so I
think we can just stop for today because you
have told me to not ask questions that I have
to ask.”

(CP 1437, AP 16, Transcript of IME June 9, 2009, P. 15, Lns. 7-
16)
The Rodriguez exam, scheduled for the next day, was also
cancelled by Rosen. (CP 1437, AP 16. Transcript P. 17, Lns,
15 — 19). The Information Form clearly required that

examinee both understand and agree to Rosen’s terms and

conditions:

“If you understand and accept the above
information, please sign the lines below. Do
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not sign this form if you have any questions,
instead wait for our interview and discuss
with me the questions you have. This form
should not be signed until your concerns have
been clarified.”

Emphasis added
(CP 1429, AP 10, Information Form, P. 3).

The provision where Rosen discusses the possibility of
an examinee having to pay for the exam is contained in the
“Financial Arrangements” portion of the Information Form:

“The cost of my services are billed directly to

the law firm or company that has retained me

and they, not you are responsible for the

charges. The only exception is charge that

results from missed appointments or late

cancellations. In such cases, an attorney may

attempt to recover the costs from you.”

(CP 1428, AP 9, Information Form, P. 2).
Rosen absolutely believes that an examinee has the right to a
different examiner and that he — Rosen — has the legal
obligation to advise an examinee that the examinee has a
right, in Rosen’s opinion, to a different psychologists for the

CR 35 exam:

“. .. Mr. Evans objects to my instructing that
the individual may have the right to request
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a_different psychologist for this evaluation.
This _statement is in fact correct and
necessary to explain to a Plaintiff unless a
Court Order is in place that restricts the
individuals’ choice.”

Emphasis added

(CP 1464, AP 57, Declaration of Rosen, P. 8, Lns. 1-6,
June 17, 2009).

This is obviously a completely incorrect legal statement and
condition. Rosen’s affidavit presents much more like an
attorney’s brief and argument than a detached, professional
psychologist’s opinion.

The provisions in Rosen’s Information Form regarding
Rosen’s opinion and definition of attorney-client privilege and
whether the examinee should waive the privilege is contained
in P. 1, bottom paragraph — P2. top paragraph “Information
Form” as follows:

“. . . you should keep in mind that

communications between you and your

attorney are privileged. You can, of course,

waive this privilege but most attorneys would

advise against this and you should check with
your own attorney before doing so.”

Emphasis added
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(CP 1428, AP 9, Information Form. P. 2 top
paragraph).

Rosen specifically advises the examinee that they have a right,
if they chose, to waive attorney-client privilege during the
interview, with or without their attorney being present: “If,
however, . . . information was provided by your counsel, you
could answer “yes” . .. “yes meaning yes, information has
been provided by my attorney and I wish to discuss it with
you, Dr. Rosen, and waive the attorney-client privilege.” (CP
1428, AP 9, Information Form P. 2, top paragraph).

Bernal filed a Motion and Memorandum to Exclude
Rosen, for Sanctions, Fees, and Expenses. (CP 1381-82). This
was noted for June 22, 2009 in Cause No. 08-2-18009-3 SEA,
Honorable Richard D. Eadie (just before consolidation). (CP
1381). Glacier moved for an order forcing Bernal’s agreement
to Rosen’s conditions, for an ex-parte exam with the forced
exclusion of Plaintiff’s Counsel, and for $13,820 for
attorney’s fees, costs, and sanctions. (CP 1443-56, AP 23-35).
The $13,820 is derived of interpreter fees of $900,

cancellation fees from Rosen of $7,920, and “no less” than
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$5,000 in attorney’s fees. (CP 1454, AP 34, Defendant’s
Motion Memorandum P. 12, Lns. 9-17).

Incredibly, even though no exam of Rodriguez actually
occurred as scheduled for June 10, 2009, Glacier presented to
North, and North signed, an order written as if the Rodriquez
exam had actually occurred and at that exam, Plaintiff’s
Counsel had engaged, at the time of the non-existent exam, in
“ ... unlawful substantive ex-parte conduct with Defendants
retained expert. . .” as well as other findings based entirely
upon alleged misconduct, all at an exam that had never
actually occurred! (See: CP 1423-1425, AP 69-73, Order
Granting Motion to Compel Rule 35 Examination, Entering
Protective Order Excluding Plaintiff’s Counsel From Rule 35
Examination, and Ordering Sanctions). Glacier’s motion in
Bernal to compel a Rule 35 exam and for protective order
excluding Plaintiff’s Counsel and for sanctions, fees, and
costs, was originally filed in Cause No. 08-2-18009-3 SEA,
The Honorable Richard D. Eadie, but moved to Judge North

due to case consolidation. (CP 571-573). After Judge North
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granted Glacier’s motion, Plaintiff’s Counsel moved both for
reconsideration and also for immediate relief for clear error
under CR 60(a) and (b). (CP 2240-47, AP 74-81). Judge
North, on July 15, 2009, without oral argument, denied both
motions. (CP 2248-2249, AP 82-83). Plaintiff’s Counsel
sought to bring to the attention Judge North, a number of
anomalies in his Order, not the least of which were sanctions
based, in part, upon alleged misconduct at an exam
(Rodriguez) that never occurred. (CP 2240-47, AP 74-81).
On August 7, 2009 commencing at 1:30 p.m. the parties
conducted a live, in person, discovery conference with the
Court, and Plaintiff’s Counsel arranged for a verbatim
transcript, attempting yet one more time to get North’s
attention to the anomalies of his Order. (CP 2258-2274, AP
86-102). Prior to that conference, Plaintiff’s Counsel went so
far as to send Judge North a letter in yet another attempt to
awaken Judge North to the fact he had sanctioned Plaintiff’s
Counsel for a non-existent exam, so this could be discussed at

the August 7, 2009 conference. (CP 1522-25, Letter of
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Thomas C. Evans to Judge North, dated July 6, 2009).
Moburg & Associates, Court Reporters, made a transcript of
the proceedings. (CP 2258-74, AP 86-102). The transcript
shows it was clear Judge North did not understand, at all, what
had happened on June 9, 2009 at the Bernal exam. Judge
North believed, for whatever reason, and in spite of the clear
record to the contrary, Rosen had not actually required Bernal

to actually agree to his terms and conditions, only that it that

they be read aloud:

“, . .1 did believe that you did improperly
interfere with Dr. Rosen because, as I read the
transcript of what happened, Dr. Rosen made
clear that he didn’t have to have your
client’s agreement to all the terms. What he
had to have was your client’s signature that
he had read all of it and not that he was
necessarily agreeing to all of it, but that he
was aware of all of those.”

Emphasis added
(CP 2270, AP. 98, Transcript P. 13, Lns. 3-10).
Clearly, the court completely misunderstood the situation.
Rosen most definitely did require agreement to his terms and

conditions, and cancelled both exams because the Plaintiffs
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would not do so. Why the trial court held this belief even
after dozens of pleadings showing to the contrary, and
absolutely no dispute on Glacier’s part, is one of the unsolved
mysteries of this case.

Following the August 7, 2009 proceedings, on August
14, 2009, Judge North signed a “Substituted” Order which the
parties prepared to accurately reflect the obvious errors of the
trial court’s prior rulings. (CP, 2288, AP 103-107). The
“Substituted Order” eliminated only the obvious errors of the
original order, including making findings of improper conduct
at an IME exam (June 10, 2009) that had never actually
occurred.

Plaintiff’s Counsel alerted Glacier long before the June
9 and June 10 Rosen exams that Rosen was asking examinees
to agree to inappropriate and illegal conditions. In the Flores
matter, where the IME occurred well before the other two
cases (March 2, 2009) Plaintiff’s Counsel prepared a letter to
send to Rosen, dated February 27, 2009. (CP 1599-1600, AP

21-22). That letter advised Rosen “. . . please do not ask Mr.
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Flores orally to agree . . . with any specific terms or
conditions for conducting this exam as referenced in your
declaration and written standard terms and conditions.” (CP
1599-1600, AP 21-22). Prior to delivering the letter, Plaintiff’s
Counsel contacted Defendant’s Counsel, and informed him of
Plaintiff’s Counsel’s intention to deliver the letter to Rosen.
Defendant’s Counsel specifically requested Plaintiff’s
Counsel not deliver the letter to Rosen and as a result,
Plaintiff’s Counsel did not do so, but Plaintiff’s Counsel did
deliver it to Defendant’s Counsel for Defendant’s Counsel to
deliver to Rosen. Defendant’s Counsel never did deliver the
letter and never advised Rosen of the concerns with respect to
Rosen’s Information Form. Rosen’s deposition was taken 2:10
p.m. September 23, 2009 at his offices. (CP 1663-79 AP 60-
68). The February 27, 2009 letter was Exhibit 8 at the
deposition. Rosen acknowledges that he had never seen the
letter before and Bratz had never discussed these issues with
him. He states this as follows:

“Q: And I would further understand that no one
informed you as of the time and place of the
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Flores exam that his lawyer was objecting to you

asking him to agree to your exam conditions

either orally or in writing. No one told you that.

Is that right?

A: That is correct.”

(CP 1723, AP 66, Transcript, P. 651, :ns 4-21).

Plaintiff’s Counsel assumed the terms and conditions would
be as agreed to between the parties and their attorneys and that
there would be no “surprise” additional terms and conditions.
Judge Zilly specifically ruled Rosen should not require
signature/agreement to his “Information Form.” (CP 1602-
04, AP 18-20. Order of Thomas S. Zilly, dated February 26,
2009, P. 3, L. 17: “Dr. Rosen will not require Plaintiff to sign
any documents”). Rosen’s statement about how the
“Information Form” came about is as follows:

“Well, there has been drafts over the years. I

guess, and I am the person who writes it. Years

ago I ran it by an attorney. And I don’t know if

years ago I also ran it by a colleague. I am

basically the author of it and had it checked over
by at least one person.”

(CP 1720, AP 66, Deposition of Rosen P. 58, Lns. 11-16).
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Even Rosen’s own affidavit makes clear the Ethical Principles
of Psychologists and Code of Conduct, published by the
American Psychological Association, do not require signature
on or agreement to Rosen’s Information form. As Rosen
states in his Sworn Statement (AP 36-48) at P. 5, Lns. 16-21,
Affidavit of June 15, 2009:

“3.10 Informed Consent (a) When psychologists

. . . provide assessment, therapy, counseling, or

consulting services in person or via electronic

transmission or other forms of communication,

they obtain the informed consent of the

individual or individuals using language that is

reasonably understandable to that person or

persons except when conducting such activities

without consent is mandated by law or

government regulation . . .”

(CP 1387 AP 40-41)

Clearly the ethical principles, supra, provide for situations
where, just like in CR 35, consent is “mandated by law or
government regulation,” and consent need not be documented
by additional oral consent. Further still, that same
subparagraph makes it clear nothing in the rules requires an

examinee to sign or agree to any specific form or statement of

understanding:
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“. . . when psychological services are Court
Ordered or otherwise mandated, psychologists
inform the individual of the nature of the
anticipated services, including whether the
services are Court Ordered or mandated and any
limits of confidentiality before proceeding. . .”

(CP 1388, AP 41, Declaration of Gerald Rosen, P. 6, Lns.
3-6)

The jury trial in this matter occurred over a period of
eight trial days, ending December 4, 2009 with a defense
verdict. (CP 2281-84, AP 144-147). The jury determined the
release Bernal signed was enforceable and denied Bernal’s
claims without ever reaching any damage or PTSD issues.
(CP 2317-18, Special Verdict Form).

Bernal retained interpreter Rosa Manriquez, who Judge
North approved and appointed as the interpreter for the trial
on November 30, 2009. (CP 137-142, AP 108-131). The trial
transcript reveals Judge North followed the law correctly and
appointed Rosa Manriquez as interpreter and properly gave
her the interpreters oath as required. (CP 137-142, AP 10§-
13). Statutory provisions regarding appointment of an

interpreter are contained at RCW 2.43.030 “Appointment of
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Interpreter.” Under RCW 2.43.030 the “appointing authority”
in this case the Court, makes a preliminary determination on
the basis for testimony and/or the stated needs of the non-
English speaking person, that an interpreter is necessary, and
that the appointing authority shall on the record make a
determination that the proposed interpreter is capable of
communication effectively with the Court and has read,
understands, and will abide by the ethics required by the Court
Rules. RCW 2.43.030(c)(2). The transcript of the
appointment of Rosa Manriquez shows the Court faithfully
went through the provision of the required appointing Ms.
Manriquez. [(CP 2173-76, AP 108-131) Exhibit 4, Transcript
of Proceedings reported by Darr Cannon, Moburg &
Associates, Report of Proceedings, 9:05 a.m., November 30,
2009].

Private interpreters, exclusively hired for and paid by
Glacier, began to appear in the court room; Glacier relied
upon two separate private interpreters including Pablo

Sepulveda, and Ms. Sheila Harrington. (CP 1199-1205,

36



Defendant’s Reply in Support of Cost Bill, P. 2, L. 16 — P. 3,
L.6. The trial court awarded Glacier the costs of these two
interpreters at $552.50 (CP 2280) over Bernal’s objection, and
this was included in Glacier’s Cost Bill. (CP 2177-2221, AP
132-136; AP P. 143)). Glacier was also awarded its costs for
the preservation video tape testimony of its vocational expert,
William Skilling. (CP 2280, AP 143). This cost was made
necessary solely as a result of Mr. Skilling’s alleged inability
to attend trial personally.

Bernal filed formal objections to Glacier’s proposed
Cost Bill seeking a reduction of the billed $5,694.17 by
$4,300.7, to a total cost of $1,393.46. (CP 2173-76, AP 137-
142). Bernal’s objection to Glacier’s private interpreter
billings is contained at AP 138 P.2,L.2—P. 139, L. 21. The
objection to the video tape deposition expense of William
Skilling in the amount of $1,100.20 is contained at AP 141,
Lns. 12-20. That objection requested striking Glacier’s
interpreter fees request in the total amount of $1,252.50 and

video deposition cost of Skilling in the amount of $1,100.20.
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(AP 141, Objection, P. 6, Lns. 1-10). The objection to
interpreters fees are those requested outlined on Defendant’s
Cost Bill, AP 134, P. 3, Lns. 16-19 as follows:

“(1) Sheila Harrington — Cross and
redirect of Plaintiff 12/1/09 $260.00

(2) Pablo Sepulveda — (11/30/09) Cross of
Plaintiff and “standby” $292.50

(3) Mercedes D’Antona (standby) for
11/25/2009 and 11/30 cancellation
($700.00). «
(AP 134).
The Court reduced the total request by $700.00 declining Ms.
D’Antona’s fees due to conflict, in that she had initially been
retained by Bernal. (CP 2280, AP 143).

The Judgment entered by North on December 24, 2009
imposes a principal Judgment in the amount of $5,000,
individually, against Plaintiff’s Counsel (CP 2281-84, AP
144-147, Judgment, P. 1, L. 3) with interest beginning on
August 14, 2009 in the amount of 12 percent per anum.

Taxable costs are imposed in the total amount of $3,376.88.

(CP 2280, AP 143). In the final ruling by the Court on Costs,
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dated December 4, 2009 “Order Awarding Costs” the Court

stated:

“ . . the Court finds no authority for
Defendant’s claim for legal messenger
expense ($923.55) or Court filing fees for
working copies ($993.74) and does not
consider Ms. D’Antona fees appropriate
since she was never used as an interpreter
because she had a conflict ($700). Therefore
total costs awarded are $3,076.88.”

(CP 2280, AP 143, Order Awarding Costs, Cause No.

08-2-12754-1 SEA, December 24, 2009, Judge Douglass
A. North).

The trial court also denied Bernal’s Motion to Strike
Glacier’s Jury Demand, (CP1623-1624). On January 5, 2010,
Bernal appealed attaching a copy of the Order awarding costs
dated December 24, 2009, challenging costs resulting from
the above in the amount of $3,076.88; challenging the
substituted Order of August 14, 2009 imposing sanctions and
compelling CR 35 examination in the absence of Plaintiff’s
Counsel and challenging the Order of August 4, 2009, copy
also attached, denying Bernal’s Motion to Strike Glacier’s

Jury Demand. (CP 2285-2318, AP 148-149) Glacier cross

appealed on February 17, 2010. (4P 150-151).
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IV. ARGUMENT
(1) The trial court abused it’s discretion by sanctioning
Plaintiff’s Counsel $5,000 and ordering Plaintiff’s
Counsel’s exclusion from re-scheduled IMEs.

Glacier, and its expert Rosen, not Plaintiff’s Counsel,
are at fault for the cancelled June 9 and June 10 IMEs. Glacier
and Glacier’s expert Rosen, not Plaintiff’s Counsel, clearly
violated CR 35(c) and the law as it relates to an agreed IME.

(a) Standard for Review- Abuse of Discretion

This Court reviews the trial court’s imposition of
sanctions under an abuse of discretion standard, and the
purpose of sanctions is to punish, deter, compensate, and
educate. Washington State Physicians, et al. v. Fisons, 122
Wn.2d. 299 (1993). Here the trial court punished Plaintiff’s
Counsel for something that was, at the bare minimum, the
result of Glacier’s own negligence.

A trial court abuses its discretion when its order is . . .

manifestly unreasonable or based on unreasonable grounds.”

Fisons, P. 66. Included in this would be an erroneous view

of the law, as was the case here. Clearly, Judge North mis-

40



read the law, as contained in CR 35(c). The whole purpose
of CR 35(c) is that the parties layout the conditions for an
IME before the exam. The Rule does not allow for surprise,
additional, un-agreed conditions and to allow what Judge
North allowed, would render CR 35(c) completely useless.
The trial court also took action that was both manifestly
unreasonable and based on unreasonable grounds. To
sanction an attorney for the negligence and error of opposing
counsel is manifestly unreasonable. The trial court did not
even understand that Rosen had required actual
AGREEMENT to his unique and unusual terms. (See Page
30 herein).
The trial court in its August 14, 2009 substituted Order
states the basis for sanctions as follows:

“. . . therefore, the Court orders entry of

sanctions under Civil Rule 37(a)(4) and

37(d) and the Court’s inherent power,

against Plaintiff’s Counsel, Mr. Thomas

Evans, personally, for improperly

obstructing Dr. Rosen’s ability to obtain

Plaintiff Bernal’s informed consent

causing the last minute cancellation of that

examination, for engaging in ex-parte
discussions with defense expert, Dr.
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Rosen on June 10, 2009, for expressly
indicating and attempting to similarly
obstruct the examination of Plaintiff
Rodriguez which forced cancellation of
Plaintiff Rodriguez’s examination at the
last minute and for inexcusably failing to
raise any issues regarding obtaining of
conformed consent of Plaintiff Rodriguez
or Bernal prior to that date, in the
combined amount of $5,000.”

(CP 2292, AP 107, Substituted Order, August 14, 2009, P5,
Lns. 3-14).

(b) The trial court’s finding of improper, unreasonable,
harassing, and obstructive conduct are completely
unsupported by the record and provided no basis for entry of
a Protective Order excluding Plaintiff’s Counsel from the re-
scheduled IME’s made necessary as a result of unilateral
actions of Rosen.

The trial court’s Substituted Order is loaded with
unsupported findings of “improper” conduct “Failed to raise
any issues with Dr. Rosen’s informed consent” “engaged in
improper ex-parte conduct with a defense expert”
“demonstrated that he could not attend any examination in a
true observer capacity. . .” (CP 2291, AP 106, Substituted
Order of August 14, 2009).

The transcript of the June 9, 2009 contact with Rosen

(CP 1433-48, AP 12-17) discloses Plaintiff’s Counsel was, at
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all times, extremely polite, respectful, and engaged in conduct
aimed at resolving the issues. Nothing in the record suggests
there was any harassment or unlawful substantive ex-parte
conduct. To the contrary, the written record shows Plaintiff’s
Counsel repeatedly attempted to get Rosen to discuss the
issues with Defendant’s Counsel. The record also shows
Plaintif’s Counsel declined Rosen’s repeated efforts to
engage Plaintiff’s Counsel in discussions with him about the
substantive issues which would have been inappropriate.

(c)  Nothing in Washington Law requires Rosen’s
conditions.

Rosen/Glacier’s reliance on RCW 18.83.115 and WAC
246-924-359 is sorely misplaced. Both address “client”
welfare and “client” related conditions: “Psychologists
licensed under this chapter shall provide clients at the
commencement of any program of treatment with accurate
disclosure. . . [RCW 18.83.115]. . . the Psychologist shall keep
the client fully informed as to the purpose and nature of any
evaluation, treatment, or any other procedure . . . [WAC 246-

924-359]. Bernal was not Rosen’s client.
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(d) CR 35 and substantive law relating to attendance at IME
Exams.

An IME is a critical proceeding where a party is
entitled to have their attorney present and be allowed to follow
the legal advice of legal counsel. Mothershead v. Adams, 35
Wn.App. 325 (1982).

In Vanbruwaene v. Barclay Seafood & Meat, 2000 Wn.
App. LEXIS 2000, an IME failed where the physician, Dr.
Billington, insisted no monitor be present unless he was given
48 hours advance notice and since notice had not been given,
the doctor cancelled the exams. This Court, Division I, found
the doctor’s imposition of this extra-judicial condition
inappropriate.

An attorney has an absolute right to be present at a CR
35(c) exam and advise a client of something inappropriate
during the exam. Teitjen v. Department of Labor & Industries,
13 Wn.App. 86; 534 P.2d 151; 1975 WASH APP LEXIS
1308: “CR 35 medical and mental examination is a legal
proceeding, at which the Plaintiff is entitled to representation .

. . there may be questions which the Plaintiff may refuse to
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answer . . .” Teitjen at P. 90. Ex-parte contact with a party’s
expert is covered by CR 26(b)(5), and also In re Firestorm,
1991, 129 Wn.2d 130, at P. 137-8, 916, P.2d 411 (1996),
Loudon v. Myhre, 110 Wn.2d. 675, 677 (1988).

Where the parties agree to an exam per CR 35(c) the
agreement between the parties specifies the terms and
conditions for the exam. Here, absolutely nothing specified or
suggested Rosen would require signature and agreement to his
special terms and conditions, indeed, the email agreement
between the parties, confirming the exam, and listing the
condition, makes no mention of having to agree to three pages
of special terms and conditions.

(2) Recoverable costs do not include the costs of Glacier’s
private translators.

RCW 2.43.040(3) requires the party requiring
interpreter services bare the cost of an interpreter at trial,
which Bernal did do. An interpreter appointment by the Court
is a recoverable costs per RCW 4.84.010 “Costs otherwise
authorized by law” and case precedent, Hall v. Northwest

Lumber Co. 61 Wash 351, 356-57, 112 P. 369 (1910) all of
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which provide only for interpreter fees for Court
appointed/approved interpreters.

(3) Recoverable costs do not include the video presentation
expense of preserving by video deposition testimony of its
vocational expert for trial to Glacier.

For reasons having nothing to do with Bernal, and in
spite of the trial having been scheduled almost 18 months in
advance, Glacier’s vocational expert, Skilling, claimed a
conflict and testified by video tape deposition. The court
awarded $1,100.20 for these costs. Recoverable costs do not
include depositions or video taped depositions made solely for
the purpose of the convenience of a party. (See RCW
4.84.080(7):

“. . . the reasonable use of the transcription
of depositions used at trial or at mandatory
arbitration hearing, provided, that the
deposition shall be allowed on a pro rata
basis for those portions of the depositions
introduced into evidence for purposes of
impeachment.” ‘

RCW 4.84.010(7)

The deposition was taken on Wednesday, November

25, 2009 in the afternoon as a result of Skilling’s vacation
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plans. (CP 1199-1205 at CP 1205, Defendant’s Reply in
support of Cost Bill. P. 6, Lns. 11-23). RCW 4.84.010(7)
which allows recovery of the reasonable expenses of the
transcriptions of depositions used at trial, is intended to cover
depositions used at trial for purposes of impeachment
purposes only and there is no basis in RCW 4.84.010(7) to
recover expenses for a videotape deposition made necessary
by an experts vacation plans.
(4) Federal Law provides that a Jones Act Plaintiff has an
exclusive right to determine whether a trial is jury or non-
jury trial

Endicott, supra, is now on appeal to the United States
Supreme Court. This Court is urged to take judicial notice of
Attachment to Appendix, copy of the Petition to the United
States Supreme Court filed by Plaintiff/Appellant Justin
Endicott seeking review before the United States Supreme
Court of the Washington Supreme Court’s Ruling. Should
Endicott prevail, Bernal clearly would be entitled to a new

trial as he demanded a trial before the court and moved to

strike Glacier’s jury demand. (CP 1506-1516).
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Bernal is also required to keep the issue alive, or
forever be foreclosed from benefiting from any possible
United States Supreme Court ruling. He is required to
designate, for that purpose only, this matter as an issue on
appeal before this Court.

The maritime Plaintiff has exclusive right to elect a jury
or non-jury trial in State Court is a substantive federal right.
Dice v. Akron, Canton & Youngstown R. Co., 342 US 359
(1952).

V. CONCLUSION

The trial court’s action in granting $5,000 in sanctions
and excluding Plaintiff’s Counsel from a CR 35(c) exam is
unprecedented and outrageous. The facts do not support and
the law cited by the trial court provide no basis for the
sanctions imposed. It is clear an abuse of discretion occurred
under the facts and circumstances of this case. Plaintiff’s
Counsel was doing what was required under the time and
place of the Rosen IME exam. It was Glacier/Rosen who

failed to alert Bernal/Plaintiff’s Counsel of this surprise
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condition and it is well beyond irony that this trial court, not
even understanding Rosen had indeed required agreement to
his special terms and conditions, actually did sanction
Plaintiff’s Counsel for the misconduct of Glacier and Rosen.
The trial court also erred in awarding Glacier its private
interpreter expenses and video taped deposition expenses for
convenience purposes only of its vocational expert, Skilling.
Finally, under Endicott, supra, and the pending Petition to the
United States Supreme Court, Bernal preserves his right to
benefit from the possible subsequent favorable ruling by the
United States Supreme Court which would entitle him to a
new trial as a result of error by the trial court in denying
Bernal’s Motion to Strike Glacier’s Jury Demand.

/1

/1

//

/1

//
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This Court should reverse on all issues, and direct the trial
court to enter judgment on remand consistent with this Court’s
ruling.

Respectfully submitted this 15th day of April 2010.

INJURY AT SEA

\ﬁl-(. gw

THOMAS C. EVANS
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CERTIFICATE OF SERVICE

I hereby certify that on 15" of April, I filed this Brief of
Appellant and Appendix with the Clerk of the Court of
Appeals, Division I and sent copies of the same to the

following via legal messenger

David Carl Bratz
LeGros Buchanan & Paul
701 Fifth Avenue, Suite 2500
Seattle, WA 98104

I certify under penalty of perjury under the laws of the
United States of America and the State of Washington that the

foregoing is true and correct.

Dated this 15th day of April, 2010.

Paralegal
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

RICHARD D. EADR
MIGUEL BERNAL HERNANDEZ, a
seaman, 08—2—18009-3SEA
Plaintiff, CASE NO.
V. COMPLAINT FOR DAMAGES
GLACIER FISH COMPANY, LLC, a RECEIVED
Washington corporation - | WKing Courty Sugero Cour Gk e
Defendant. M‘( 2 8 2008
Casni¥r secuvn
< Superor Court Glesk

For an amended Complaint against Glacier Fish Company, LLC, Plaintiff Miguel
Bernal Hernandez does hereby submit this Complaint to allege as follows:
I. JURISDICTION
1.1 This is a claim for relief brought by Plaintiff, Miguel Bernal Hernandez, a
seaman, against the owner/operator of a vessel for personal injuries; maintenance
and cure; failure to pay maintenance and cure, and unearned wages. Jurisdiction is
vested in the Court by virtue of general maritime law, 28 U.S.C. § 1333; the "Jones

Act", 46 U.S.C. § 688 et. seq. and common law negligence.

4705 - 16™ AVENUE NE* SEATTLE, WASHINGTON 98105
TELEPHONE (206) 527-8008 * FAX (206) 527-0725
TOLL FREE 1-800-SEA-SALT

COMPLAINT FOR DAMAGES - 1 . INJURY AT SEA - SEATTLE
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II. PARTIES

2.1 At all times material hereto, Plaintiff was a seaman and employed by
Defendant GLACIER FISH COMPANY LLC who owned and operated the vessel
PACIFIC GLACIER in navigation in the navigable waters of the United States.
Plaintiff is a resident of the State of Washington.

2.2 At all times material hereto, Defendant, GLACIER FISH COMPANY, LLC
was the employer of the Plaintiff herein. GLACIER FISH COMPANY, LLC is a
Washington corporation and does business in the State of Washington.

2.3 The PACIFIC GLACIER, Official No. 933627, is now or during the
pendency of this cause will be within the jurisdiction of this Court.

IIl. FIRST CAUSE OF ACTION: "JONES ACT" CLAIMS

3.1 Plaintiff restates paragraphs 1.1 - 2.3.

3.2 On or about February 26, 2008, while working as a processor aboard the
PACIFIC GLACIER, in navigable waters, Plaintiff suffered severe traumatic injuries as
a direct result of a fire onboard the PACIFIC GLACIER. He developed these injuries
due to the negligence of Defendant and/or the unseaworthiness of the PACIFIC
GLACIER. The full extents of Plaintiff’s injuries are presently unknown.

3.3 Defendants were negligent as were the officers, agents and employees
acting on their behalf by reason of including but not limited to: allowing a fire to
break out and failing to control the same, which fire became so large as to engulf
most of the vessel, including the area where Plaintiff was working. Defendants also

had no fire suppression plan, nor proper escape plan, and as a result Plaintiff nad

COMPLAINT FOR DAMAGES -2 INJURY AT SEA - SEATTLE
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many other workers became trapped on the vessel. Some crew members were only
rescued as a result of actions taken by other crew members to save them. Plaintiff
was responsible, in part, for the rescue and saving of two crew members who escaped
though a portal on the vessel.

3.4 Defendant, and all persons acting on their behalf, failed to provide
Plaintiff with a safe place to work, in that the work place of Plaintiff was unsafe by

reason of including, but not limited to, all of the above. Further, at the time and

place of this injury, Plaintiff was acting entirely within the scope of his employment

and did not contribute to any negligent act or to the cause of his injury. Defendant
did, at the time and place of Plaintiff's injury, retain exclusive control over the area in
which Plaintiff worked, and the manner and fashion in which the work was to be
performed by Plaintiff.

3.5 As a result of the injury sustained by Plaintiff, Plaintiff has suffered
substantial personal injuries including pain, suffering, disability, mental anguish,
psychological injury, wage loss, permanent impairment of income producing ability,
future pain, suffering and anguish. Plaintiff sues herein as further claimed in
Plaintiff's prayer below for recovery for all such personal injuries, wage loss, income-
earning capacity, and prejudgment interest on any award entered herein.

IV. SECOND CAUSE OF ACTION: UNSEAWORTHINESS

4.1 Plaintiff restates paragraphs 1.1 - 3.5.

COMPLAINT FOR DAMAGES -3 INJURY AT SEA - SEATTLE
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4.2 For additional cause of action against Defendant, Plaintiff alleges
Defendants’ vessel was unseaworthy at the time and place of Plaintiff's injury and
was not reasonably fit for seamen.

4.3 The unseaworthiness of the vessel included but is not limited to: lack of
fire protection and suppression; faulty equipment causing a fire to break out and
become uncontrollable. Defendants were in violation of minimum standards
established by applicable codes and regulations with respect to providing adequate
and safe equipment, this was a cause of Plaintiff’s injury. A combination of the items,
and each of them, rendered the PACIFIC GLACIER unseaworthy at the time and place
of Plaintiff’s injury.

4.4  Plaintiff further alleges that at the time and place of his injury, Plaintiff
was not contributorily negligent and did not cause or contribute to the cause of his
injury nor did he assume any of the risk of his injury.

V. THIRD CAUSE OF ACTION: MAINTENANCE AND CURE, UNEARNED WAGES

5.1 Plaintiff restates paragraphs 1.1 - 4.4.

5.2 As a seaman injured in the course and scope of his employment aboard
the PACIFIC GLACIER, Plaintiff is entitled to maintenance, cure, and unearned
wages. Plaintiff has yet to be paid maintenance nor has cure been provided for in
the form of appropriate psychological debrieﬁng)and follow through assistance.
Based upon prior acts and conduct of Defendant, Plaintiff believes that Defendant
has, in the past, and thus will again, willfully and persistently, fail to provide

maritime benefits when they are clearly owed, including but not limited to,
COMPLAINT FOR DAMAGES - 4 INJURY AT SEA - SEATTLE
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underpaying of medical, psychological, or other bills when submitted, necessitating
that Plaintiff hire an attorney to obtain the full benefits to which he is entitled.
Based on these past practices, Plaintiff believes that he is at risk for underpayment
of his medical and psychological providers, and at risk for personal payment of
balances that are underpaid. In addition, Plaintiff believes that he is entitled to
maintenance at an amount of not less than $50 (fifty) dollars per day based upon his
personal needs, costs, and expenses.
VI. PRAYER
Plaintiff prays for the following relief:

6.1 For judgment .against PACIFIC GLACIER and GLACIER FISH
COMPANY, LLC in an amount to be proven at trial for general and special
damages;

6.2 For maintenance and cure in an amount to be proven at trial, and for
failure to pay the full amount of cure as billed by Plaintiff’s medical providers;

6.3 For failure to pay unearned wages for a complete fishing season, in an
amount to be proven at trial;

6.4 For prejudgment and post-judgment interest;

6.5} For the reasonable costs of maintaining this suit;

6.6 For reasonable attorney's fees;

6.7 For an award of compensation for marine rescue, having been part of the
rescue of at least two processors who, but for Plaintiff’'s action, might have

perished in the fire.
COMPLAINT FOR DAMAGES -5 INJURY AT SEA - SEATTLE
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6.8 For an award to Plaintiff of any other relief this Court deems equitable

or just.

DATED this 28th day of May, 2008.

INJURY AL SEA

C&\o..—-

THOMAS C. EVANS, WSBA #5122
Attorney for Plaintiff
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Carey Gephart

From: Carey Gephart

Sent: Wednesday, March 11, 2009 12:04 PM
To: ‘Tom Evans'

Cc: David Bratz

Subject: Pacific Glacier

Tom:

This letter is intended to memorialize the agreement reached in this morning’s telephonic Rule 37 conference regarding
the independent mental examinations of plaintiffs Miguel Bernal Hernandez and Ancelmo Rodriguez-Garcia
(“Plaintiffs”):

(1) Plaintiffs agree to examination by Dr. Gerald Rosen.

(2) Plaintiffs agree to examination over the course of one full day and a nonconsecutive half day. Interview of the
Plaintiffs can be conducted on both of the examination days.

(3) You will be present as monitor for the interview portions of the Plaintiffs’ examinations.

(4) A court certified Spanish interpreter will be provided by Defendant and will be present for all portions of the
plaintiffs examinations.

(5) Dr. Rosen will audiotape the examinations, and provide you with a copy of this recording.

(6) Defendant will reimburse the mileage expenses (at the rate of $0.51/mile) and reasonable documented
food/lodging expenses associated with plaintiffs attendance at their respective examinations.

Please let me know if you have any disagreements regarding the foregoing, and we can arrange another telephone
discussion.

Under the foregoing arrangement, Dr. Rosen is available to conduct independent mental examinations of Mr. Bernal
Hernandez and Mr. Rodriguez-Garcia during the weeks of June 8", 15" and 22™ (excluding June 16). Please consult with
your clients and provide two non-consecutive dates for each of them that fit within Dr. Rosen’s availability.

During the Rule 37 conference, we'also discussed Dr. Rosen’s request for a collateral interview with Mrs. Flores, which
you denied. We do want to take Mrs. Flores deposition. You indicated you would provide assistance in facilitating the
same. As such please let us know her, and your, availability for this deposition.

Regards,

fa'ce# d‘l°£ ge,o/mzt

LeGros Buchanan & Paul, P.S.
® Phone: 206.623.4990 @ Fax: 206.467.4828
[=] 701 Fifth Avenue, Suite 2500
Seattle, WA 98104-7051
Email: cgephart@legros.com

Visit us at www.legros.com
CONFIDENTIALITY NOTICE: This electronic mail transmission and any accompanying attachments contain information belonging to

the sender which may be confidential and legally privileged. This information is intended only for the use of the individual or entity
to whom this electronic mail transmission was sent as indicated above. If you are not the intended recipient, any disclosure, copying,
distribution, or action taken in reliance on the contents of the information contained in this transmission is strictly prohibited. If you

1
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GERALD M. ROSEN, PH.D.

CLINICAL PSYCHOLOGIST
117 EAST LOUISA ST. PHONE: (206) 322-2700
PMB 229 FAX: (206) 322-5100
SEATTLE, WA 98102 : LICENSED: WA, AK, OR
grosen@u.washington.edu www.forensicptsd.com

INFORMATION PERTAINING TO
LEGAL, INSURANCE, AND EMPLOYER EVALUATIONS

This information discusses the basic features of my practice and the purpose of today's
evaluation. Please feel free to speak with me at the start of our meeting if you have
additional questions about any of these matters.

PROFESSIONAL QUALIFICATIONS:

| have been licensed as a Clinical Psychologist in Washington State since 1976. In addition
to my private practice, | hold an appointment as Clinical Professor in the Department of
Psychology, University of Washington, and in the Department of Psychiatry and Behavioral
Sciences, University of Washington Medical School. My Ph.D. is in clinical psychology and
was obtained from the University of Wisconsin, Madison, in 1972. | then completed a one-
year internship at the University of Washington School of Medicine. Subsequent to that | was
on the faculty in the Department of Psychology, University of Oregon, from 1973-1976. In
1976, | returned to Seattle and began my private practice. If you have further interest in my
professional background and publications, you may ask for a copy of my Vitae.

PURPOSE OF EVALUATION:

For today's evaluation, | have been asked to conduct an independent psychological
assessment. In this context, you are not my patient. Instead, the law firm or company that
has requested the assessment is my client. Therefore, you do not have direct access to my
records as would typically be the case with a patient. Also, you should not directly contact
me at a future date, just as | will not directly contact you. For example, it is not appropriate
for you to ask that | interview you again or review additional records at your request. If you
have concerns about such matters, these should be brought to the attention of the Jaw firm
or company that has retained me or with whom you are working. :

You are not under oath during this evaluation, as you would -be when testifying in a
deposition or a court of law. Nevertheless, it is important that you be honest and provide
accurate information about your problems and iss ues. Similarly, it is very important that you
respond carefully and honestly to any psychological tests that may be given to you. For
example, if you take a performance test, such as a test that assesses math abilities or your
ability to remember information, it is important to do your best.

We will discuss many issues during the assessment interview. If at any point in our
meeting(s) it becomes unclear why we are discussing a particular matter, please feel free
to ask me. Also, at different times during our meetings you may be asked if anyone has
provided you with information on certain tests or psychiatric issues. When responding to
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these questions you should keep in mind that communications between you and your
attorney are privileged. You can, of course, waive this privilege but most attorneys would
advise against this and you should check with your own attorney before doing so. Please
keep this important issue in mind during our meetings. For example, let's say you are asked
“Has anyone provided you with information about Depression, either in written or verbal
form,” and your therapist has given you an information pamphlet on that disorder. In this
example, you would of course answer “Yes,” and you could then discuss the materials in
detail. If, however, similar information was provided by your counsel you could answer
“Yes,” or you might instead protect the communication and respond by stating, “ can’t
discuss that,” or “That involves attorney-client privilege.” If you have any questions about
these points, you should speak with someone from your attorney's office.

'CONFIDENTIALITY:

When | see patients in my regular clinical practice | assure them that everything we discuss
is confidential, unless there is an exception under Washington State law. However, in legal
and employment evaluations all topics discussed and all materials generated are not
confidential. In this context, everything we discuss can be made available to the party that
has hired me, and they have full use of that information in any legal action or employment
decision. Your attorney also can request the information and the information may become
part of a public record if filed with the court. This is an important point for you to
understand since it is just the opposite of the usual policies that protect confidentiality for a
patient. Also, please note that the assessment interviews will be tape recorded to
assure an accurate record of what we discuss.

You also should know that | am obligated by the laws of Washington State to report cases of
child abuse. | also am obligated to report people who | believe are a serious threat to harm
themselves or an identified third party.

APPOINTMENTS:

Regular office hours are Monday through Friday, between 9:00 AM and 5:00 PM. Missed
appointments and last-minute cancellations are a problem for my schedule. Therefore, there
is a full charge for time that has been scheduled when you change or fail an appointment
without sufficient notice. You want to be aware that charges for missed appointments may
be passed on to you and become your responsibility. If you need to change or cancel an
appointment, you can call my office at any time and leave a message with my voice mail.
My office telephone is 206-322-2700.

FINANCIAL ARRANGEMENTS: 7

If you have bee.n sent by your own attorney for an evaluation, he or she will be billed.
Depending on your arrangement with your attorney, these charges may be passed on to
you. If this situation applies, then you should discuss with me any questions you have about
fees. :

In all other cases, there is no need for you to be concerned about financial arrangements.
The cost of my services are billed directly to the law firm or company that has retained me
and they, not you, are responsible for the charges. The only exception is a charge that
results from missed appointments or late cancellations. In such cases, an attorney may
attempt to recover the costs from you.
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CONSUMER PROTECTION LAWS: Washington State Licensing Law requires that
psychologists inform consumers of their rights and issues of quality of care. In accord with
these laws | want to emphasize your right to raise questions about my services. You also
may have the right to request a different psychologist for this evaluation. Lastly, a forum for
complaints is available through the Examining Board of Psychology and information regarding
complaint procedures is available through this office.

CONSENT: If you understand and accept the above information, please sign on the lines
below. Do not sign this form if you have any questions. Instead, wait for our interview and
discuss with me the questions you have. This form should not be signed until your concerns
have been clarified.

I understand and accept the purpose of this evaluation and agree to its being recorded.

Signature Date

I understand that a law firm or company has retained Dr. Rosen and I am not his client.
Findings and records from this evaluation will be shared with that law firm or company, and
are not directly available to me. Also, it is not appropriate for me to contact Dr. Rosen about
his findings or to request at some future date that he review additional records, meet with me
again, or perform any type of follow-up service, unless such contact occurs at the direction of
the law firm or company that has retained Dr. Rosen.

Signature A Date

I will provide honest and accurate information during the assessment, and perform to the best
of my abilities on psychological performance tests.

Signature Date

I understand that communications with my attorney are protected by the attorney-client
privilege and it is my right to not disclose these communications. ‘

Signature - Date

Revised: 9/08
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' GERALD M. ROSEN, PH.D. .

2825 EASTLAKE AVENUE EAsT, Surre205
" SEATTLE, WASHINGI'ON 98102 .

""" CORRESPONDENCES TO: o o . '~ PHONE: (206) 3222700
- N7EASTLOUSASTREET,PMB229 . = L T .~ .. FAX:(206) 322-5100
- SEATTLEWABI2 - : . LICENSED:WA, AK

L green@uweshingineds - S | URiwuwformsiptsdeom

'OBSERVER INFORMATION FORM

o (Please provide the following information_as regards your role foday as an observer)

 vemanThomms €. EvantS.
e Namo of case/plaintiff on whose behalf you are here:
o Miqud _Hervevede 2

A"‘.':,Youc.Employer _ :rﬂ. uey 4 Seq
7 Job - Titier__ ﬁﬂhow\,

- .. . In your role as .an observer-It Is expecled that you will not Interfere with the interview LT
- procass. It you take notes, pléase do so quietly-and without disturbing the. interview. Hyou . .- -
~"..."-1ake exception to these points, or if you feel there are circumstances when you should be~ .
" " aliowed to-Interrupt the Interview process, please explain: -

E[ggg do nol aik _oun cieat to Apse 10

L _teams pr conehitisns fn tus 2ham n’fh'K+"’"“4’

_and Cond & +iovs ace 257a!
Yo Coduli MR Pratd oV

K gUrho~ S
clarify. before. the interview: begins?

R Yes No__ lfyouanswered 'Yes'pleasa explain:

Hou  shotd nop aste Dgn _cleetf fD
étcmn P n auqﬁ' TR CQ/\cA‘}lwI

- u\) \10u-s ‘N‘Aﬁmﬂ ‘h(‘ Jk*/f'* _
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In Re: HERNANDEZ v. GLACIER FISH COMPANY

Case No. 08-2-08009-3 SEA

INDEPENDENT MEDICAL EXAM
OF

MIGUEL BERNAL HERNANDEZ

—— . - —— " W - P Gt . A — Bl ks o e e — o ———— ——————————— ———— ——— — ——— — ————

Examination conducted by:

DR. GERALD ROSEN

June 9, 2009

Transcribed by: Matthew Ginther, CCR, CET
Reed Jackson Watkins 206-624-3005

Date Transcribed: June 10, 2009
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Page 2

Page 4

1 APPEARANCES 1 listed by state law and case precedent.
2 2 And as a condition of Mr. Hernandez being here
3 Examiner: GERALD ROSEN 3 today and undergoing this examination, he should not be
4 4 required to agree to any special terms or conditions,
5 ForMr. Hervandezz ~ THOMAS CHARLES EVANS| ¢ including some of the conditions and statements that
6 it’?g;ylztt:‘:vcuue Northeast 6 Dz". Roscn evidently wishes Mr. H?mandez to‘ agree to at
Seattle, Washington 98105 7 this time. On page 3 of Dr. Ro§en s form, revised 9/08,
4 8 he has four spaces where he evidently expects
8 9 Mr. Hernandez to sign in some form of agreement.
9 10 Mr. Hernandez will not sign that form. And he
10 11 does not agree to any special terms or conditions or other
11 12 restrictions. And so I will ask Dr. Rosen to please not
12 13 ask our client to agree to any of these terms or
13 14 conditions.
14 15 We're here to carry out the exam as ordered by
15 16 state law and the civil rules. And nothing more, and
16 17 nothing less. So Doctor, please don't ask for anything
i; 18 beyond that. I will make a suggestion to you, and that is
19 19 thatif you have any questions about what you should or
20 20 should not do, that you should not rely on what I say, but
21 21 you should contact the attomey who scheduled the exam.
22 22 And his name is David Bratz. And his phone number is
23 23 623-4990. .
24 24 So now at this time, I am returning this form
25 25 titled Information Pertaining to Legal Insurance and
Page 3 Page 5
1 -00o0- 1 Employer Regulations to Dr. Rosen. And I'm asking him,
2 2 once again, to please do not ask our client to agree to or
3 DR. ROSEN: Excuse me one sec. 3 accept these special terms and conditions. And we are
4 MR. EVANS: Okay. 4 here prepared, ready to go.
5 DR. ROSEN: Okay. Yes, the tape is going. 5 DR. ROSEN: In response to what seems to be an
6 MR. EVANS: All right. For the record, my name 6 extraordinarily long statement, I want to clarify that I
7 is Tom Evans. I'm here as attorney for Mr. Hernandez. 7 don't expect Mr. Hernandez to sign this. I told him that
8 And we are here for the independent medical examination-t 8 1 would like him to read this. And if he had any
9 psychological examination with Dr. Rosen. The date today} 9 questions or for any reason did not want to sign it, he
10 is June9,1believe. And itis now 9:31. And I believe 10 should not.
11 that we were here at 9:25. 11 Next thing is, T would need to ask you, after
12 Upon entry to Dr. Rosen's office, Dr. Rosen 12 your statement, to tell me what conditions are in this
13  presented me with a form on a metal plate that says, 13 form that you believe I'm asking Mr. Hernandez to agree to
14 Observer Information Form. And this form has certain 14 that he cannot agree to, since some of these conditions
15 statements about what I understand to be Dr. Rosen's 15 guide psychologists in terms of obligations under the
16 expectations of an observer. I have filled that out and 1 16 State to inform, And so if you could look at this and we
17 have signed that. And I am handing that back to 17 can go through that, that would be great.
18 Dr. Rosen. 18 MR. EVANS: Yeah. I have read it, Doctor. And
19 Dr. Rosen also, immediately upon entry, presented 19 I'm handing it back to you. And we're here for an
20 to Mr. Hernandez, and asked him to read and review and 20 independent psychological exam. If you want to read it to
21 sign in three places, a form titled Information Pertaining 21 Mr. Hemandez -- you can read whatever you want to
22  to Legal Insurance and Employer Evaluations. This examis 22 Mr, Hernandez, if you believe it's part of your
23 being conducted in accordance with the civil rules of the 23 independent medical exam. But as far as his agreeing or
24 superior courts, CR 35, and case precedent. The only 24 signing any statement about the conditions --
25 conditions that apply to this exam are the ones that are 25 DR. ROSEN: That's fine. So is it all right with

2 (Pages 2 to 5)
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Page 6
you if he acknowledges that he understands what's on the

MR. EVANS: You can read whatever you want to
him. I am telling you, as his attorney, that regardless
of what is on that form, the only conditions for this exam
are those conditions that are required by the court rules
and civil cases. And so as far as an agreement is
concerned, that governs the agreement.

Nothing on that form may or may not parallel
state law, but we are not here for any purpose other than
to have the exam. And let's go ahead and have the exam.
And if you want to read that paper to Mr, Hemandez, you
may do so. But I will ask you, again, to please do not
ask Mr. Hernandez to agree to any special terms or
conditions.

And if you have any questions about what you want
to do or feel like you should do, I would again suggest
you call Mr. Bratz at 623-4990. He's the gentleman who
should advise you on what to do or not to do.

DR. ROSEN: Do you agree that there are laws that
guide the performance of psychologists and issues of
informed consent, and that those also apply to the current
assessment?

MR. EVANS: Well, I'm not here to have an
academic discussion with you or anyone else about those
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asking him if he understands what you're saying. But
please do not seek his consent or agreement.

(The Spanish interpreter spoke with Mr. Hemandez.)

THE INTERPRETER: 1 just asked him if he
understood.

(The Spanish interpreter spoke with Mr. Hernandez.)
THE INTERPRETER: I asked if he understood.
(The Spanish interpreter spoke with Mr. Hernandez.)

THE INTERPRETER: Dr. Rosen?

DR. ROSEN: Yes?

THE INTERPRETER: 1 have read and be signifies
he's understanding. If I might -- if T might take a
bathroom break, I'll be right back.

DR. ROSEN: Oh, sure.

You could bring your stuff in. But I'm going to
want to speak to Mr. Evans a bit before. Also, the tape
is still on. (Inaudible) speaking with Mr. Evans, but
privately about things.

THE INTERPRETER: Okay.

O w oo o e W N

25

Page 7

issues. We're here for a psychological exam. It's
already almost 20 minutes to. And I would suggest we get
on with it so that we can get this exam completed.

We're ready to go into your room here. I've
signed your statement about not interfering with the exam
and promise you I will not interfere with this exam. And
we'd like to get started.

DR. ROSEN: So in terms of usual procedures and
such, I'll have the interpreter go over with Mr. Hemandez
the consent form. Do you want your own copy of that?

MR. EVANS: Yeah.

DR. ROSEN: Okay.

Excuse me. When -- when you're done and he
expresses an understanding of the things, then that would
be great. And then everyone can come in.

THE INTERPRETER: Okay.

MR. EVANS: Okay. Before you leave, Doctor, I
just want to make it clear to the translator, 1 will ask
you that you read this to Mr, Hernandez. Do not ask
Mr. Hernandez whether he agrees or disagrees.

DR. ROSEN: 1 would like you to establish if he
understands, which would be communicating my question of]
concern. And then if he has questions, then you could
still come in and we can discuss the questions he has.

MR. EVANS: And [ have no objection to your
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DR. ROSEN: So I'm just keeping the tape running
the whole time. And -- okay.

Oh. So Mr. Evens, I wanted to speak with you a
little bit before I begin things.

MR. EVANS: Sure,

DR. ROSEN: If you could come in.

MR. EVANS: Sure.

DR. ROSEN: I still have the tape running. Is
that okay with you?

MR. EVANS: Yes. Okay, good you've got your tape
recording.

DR. ROSEN: Allright. So you're going to end up
sitting here.

MR. EVANS: Okay.

DR. ROSEN: Yeah, you have the desk.

MR. EVANS: That's fine.

DR. ROSEN: And he'll sit here. But for the
purposes of our speaking, you can sit here for the

moment.

MR. EVANS: Okay.

DR. ROSEN: Yeah. So on my form, it says I
understand and accept the purpose of this evaluation and I
agree -- and agree to its being recorded. So now, you
don't have a problem with his agreeing that it's
recorded?

Page 14
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MR. EVANS: You're reading from the --

DR. ROSEN: My form.

MR. EVANS: Oh, yeah. No, that's fine,

DR. ROSEN: So he's agreeing to that condition?

MR. EVANS: Right, to the --

DR. ROSEN: Which is not required in the CR 35.

MR. EVANS: My understanding from talking with
Mr. Bratz, was that we agreed that you would record it.

DR. ROSEN: Okay.

MR. EVANS: I understood that he had told you
that, Actually, we have another one that I think you did
where you recorded it.

DR. ROSEN: Yes. Okay. So now, there's the
general statement, though, I understand and accept the
purpose of this evaluation. You're telling me that I'm
not to ask him if he accepts the purpose -- if he accepts
the evaluation being conducted?

MR. EVANS: Yeah. Idon't want to get into a
discussion with you, Dr. Rosen, about those issues.
That's something that --

DR. ROSEN: Well, here's the problem.

MR. EVANS: Uh-huh.

DR. ROSEN: I can't conduct an evaluation uniess
a person agrees to it, and accepts the notion that I'm
going to be conducting it under the kinds of conditions

W T s WN
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the exam.

MR. EVANS: I don't know in this one if we
haven't, It seems to me we had some litigation over that
issue. And I can't remember --

DR. ROSEN: I believe that applied only to
Mr. Florez.

MR. EVANS: It's possible. It's possible.

But --

DR. ROSEN: Well, I'm not going forward on
possibilities. It would be an extraordinary situation for
a person -- for me not to have a person say that they
basically accept being here, having me interview them;
functioning under the rules of the State in terms of
certain obligations I have to report under certain
conditions; that they accept the conditions financially
which are explained to them; that they accept the
conditions of not having confidentiality.

MR. EVANS: Is the tape going now?

DR. ROSEN: Yes.

MR. EVANS: Good. Okay.

DR. ROSEN: So I need the person to accept that,
untess the Court -- this is my understanding, anyway --
unless the Court orders them to participate, whether
they're agrecable or not.

MR. EVANS: And, Doctor, again, I can't angwer o
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that I'm speaking about in this form. So I've had many
people who don't sign this, but they do agree that they
understand it, and they accept it.

MR. EVANS: Well --

DR. ROSEN: If you're not going to let him
formally accept it, then it would not be proper for me to
conduct the exam. Because I can't conduct exams that
people aren’t themselves accepting, unless there's a court
order that has them doing it against their wishes.

MR. EVANS: Well, this is a question I can't
answer for you. You need to talk to Mr. Bratz.

DR. ROSEN: No. I think, then, you should call
Mr. Bratz.

MR. EVANS: No. No.

DR. ROSEN: Here's the problem. I'm quite aware
of my responsibilities, in terms of needing informed
consent, and having people agree to the procedures that
I'm going to be doing.

MR. EVANS: Understandably.

DR. ROSEN: And it seems like you're taking the
position that I'm not to ask him if he agrees.

MR. EVANS: Rule 35 of the civil rules compels a
person against their will to appear for an independent
medical exam. Like it or not, under that rule --

DR. ROSEN: Yes, but we haven't had a judge order]
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advise you on any of those issues, because -

DR. ROSEN: But you're advising your client to --
you're advising me that I can't ask him if he accepts the
conditions.

MR. EVANS: My advice is to my client. It's not
to you.

DR. ROSEN: No. You clearly have written, on the
observer form, advice to me. You wrote, "Please do not
ask our client to agree to terms or conditions for this
exam. The terms and conditions are established -- these
terms and conditions are established by state law." So
you're clearly telling me -- limiting me in terms of what
I should ask.

MR. EVANS: Well, I don't know that I'm limiting
you. What I'm telling you, though, is that --

DR. ROSEN: What do you think this makes, when |t
says please do not ask?

MR. EVANS: Actually, I've got to be able to
finish answering the question,

DR. ROSEN: Okay.

MR. EVANS: I can only answer one at a time.

DR. ROSEN: Okay.

MR. EVANS: And I wasn't quite done with the
first one.

DR. ROSEN: Okay.

Page

4 (Pages 10 to 13)
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- that first one: Once again, I can't advise you, and

Page 14
MR. EVANS: And in order to finish the answer to

should not advise you, in any respect with respect to what
the duties and obligations are from your standpoint in
this exam. That's totally inappropriate for me to do. I
can only advise my client.

If you have some concerns because my client, in
your opinion, isn't doing something that he should do,
please take that up with Mr. Bratz and not me.

DR. ROSEN: Okay.

MR. EVANS: It may be after you talk to
Mr. Bratz, that he advises you it's totally inappropriate
and they shouldn't do that. It may be that he advises you
to go forward. I can't do that.

DR. ROSEN: I think we're actually going to stop
for today, then. Because you're telling me you are not
advising me. And, yet, on this form you wrote, quote,
"You should not ask our client to agree or accept your
conditions in your informed sheet -- or in your
information sheet.”

You're directly telling me what I should not ask.
What you're telling me I should not ask, I believe I need
to ask under certain rules that guide the practice of
psychology. And I think we have this all on tape.

1 think it's extraordinary what's happened this
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form. And that with respect to my client, again --

DR. ROSEN: Uh-huh.

MR. EVANS: -- Mr. Bratz may disagree --

DR. ROSEN: That's excellent, so you and —

MR. EVANS: Wait, wait, wait, I'm not done. With
respect to my client, it is apparent to me that if you ask
him to agree to your form, you're asking him to agree to
certain terms and conditions that are not required by
state law. And are, in my opinion, with respect to my
client, inappropriate.

So from my client’s standpoint, [ have advised
him, and I've indicated to you here, that he will not
agree to special terms and conditions beyond the
requirements of state law and the court rule, which
governs these exams.

And I will again, for one more time, before you
adjourn this, strongly suggest that you call Mr. Bratz and
tell him your situation and your dilemma. And we'll wait
here for you to be able to do that. And seek his counsel
on what he would advise you to do.

DR. ROSEN: Isee. Well, I don't feel I have a
dilemma, because I know what my responsibilities are and
feel confident in that. If 1 understand it correctly, you
are not willing to speak to Mr. Bratz about the position
that you've taken. You seem to be focusing on state law
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moming. And that you have started off being
obstructionist. And I will give this tape to Mr. Bratz.
And he can, if he wishes, ask the judge to listen to it.

MR. EVANS: Well, um-- .

DR. ROSEN: Thank you, very much. Unless you
wish to modify what you wrote on this observer form.

MR. EVANS: Well, I hope that you understand
correctly what I've written here. What I have written is,
you should not ask our client to agree or accept your
conditions on your information sheet.

DR. ROSEN: And I have to ask him to accept it,
because the conditions in the information sheet, many of
them are specified by state laws that govern
psychologists. And so I think that we can just stop for
today, because you have told me not to ask questions that
I have to ask.

MR. EVANS: And I appreciate your dilemma and
your position. And insofar as my client is concerned, and
my advice to my client, and my understanding of the law aJ
it relates to these examinations, is that the law sets the
terms and conditions for the examination. And that an
examinee has a duty to comply with the requirements of the
law.

Those requirements do not include special terms

and conditions such as are suggested in your particular
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related to CR 335, without reference to state laws that
govem the performance and practice of psychology.

And given all of that, I think that everyone
should reconsider what's going on here. We should not
proceed today and this can go to the judge. And we'll’
regroup.

MR. EVANS: Well -

DR. ROSEN: So that's my decision. And I don't,
in fact, want to continue speaking with you about this. 1
think what you wrote on that form is very clear in terms
of what you're instructing me about. And I think we're
going to stop, because -- let's just reset this.

We will meet tomorrow with Mr. Rodriguez. I'm
sorry for the mix-up in my book about the two individuals.
If, in the course of today, you're going to hold the same
position for tomorrow, then you could notify Mr. Bratz and
then you can take up both cases with the Court. And you
won't bave to -- he won't have to come here tomorrow.

If you rethink your position, then we can
approach differently tomorrow with Mr. Rodriguez. But as|
far as I'm concerned, this case is ready to be discussed
between you and Mr. Bratz and it can go to the judge.
Thank you.

MR. EVANS: Okay. Can I ask you for one other
favor here? Can I get a copy of the sheet that I signed?

Page 16
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1 [don't have a copy of that.
2 DR. ROSEN: Yes. Sorry.
3 MR. EVANS: Thank you.
4 DR. ROSEN: This is a very slow machine.
5 MR. EVANS: That's all right,
6 DR. ROSEN: Iapologize for that. So there's a
7 copy of that.
8 MR. EVANS: Allright. Thank you, very much.
9 DR. ROSEN: Yes.
10
11 (Proceedings were concluded.)
12
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1 CERTIFICATE
2
3 STATE OF WASHINGTON )
)
4 ) ss
)

COUNTY OFKING )

1, the undersigned, under my commission as a
Notary Public in and for the State of Washington, do
hereby certify that the foregoing recorded deposition
and/or hearing was transcribed under my direction as a
transcriptionist; and that the transcript is true and
accurate to the best of my knowledge and ability; that I
am not a relative or employee of any attorney or counsel
employed by the parties hereto, nor financially interested
in its outcome.

IN WITNESS WHEREOF, I have hereunto set my

hand and seal this day of
2008.

NOTARY PUBLIC in and for

The State of Washington,

Residing at Kirkland.

My commission Expires 03-27-11
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Case 2:08-cv-01267-TSZ Document 22

Filed 02/26/2009 Page 1 of 3

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

JESUS FLORES, a seaman,
Plaintiff,
V.

GLACIER FISH COMPANY, LLC, a
Washington corporation; and the F/V Pacific
Glacier, Official No. 933627, a vessel, her
engine, equipment, tackle and appurtenances,
In Rem,

Defendant.

No. C08-1267Z

ORDER GRANTING
DEFENDANT’S MOTION FOR
RULE 35 EXAMINATION

THIS MATTER comes before the Court on Defendant Glacier Fish Company, LLC’s

Motion for Rule 35 Examination, docket no. 12. The Court has reviewed all files, pleadings,

memoranda, and supporting declarations submitted by the parties in support and in

opposition to the Motion, and finding itself fully apprised of all issues presented, GRANTS

Defendant’s Motion.

In granting Defendant’s Motion, the Court specifically FINDS:

1. The Plaintiff’s mental state is “in controversy” and the Defendant has established

“good cause” for the requested independent medical examination, as required under

Rule 35.

ORDER - 1 ' Page 18
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Case 2:08-cv-01267-TSZ Document22  Filed 02/26/2009 Page 2 of 3

2.

Defendant’s proposed expert, clinical psychologist Dr. Gerald M. Rosen, is a suitably

licensed or certified examiner under Rule 35.

There is no legal basis nor extenuating circumstance justifying the presence of
Plaintiff’s counsel nor any lay observers during any portion of the Rule 35 mental

examination.

The duration and timing of the examination—one full day and one half day (on

nonconsecutive days)—is reasonable and proper.

Pursuant to the parties’ agreement, pre-examination disclosure to Plaintiff or his
counsel of the standardized tests to be administered during the examination is
unnecessary in light of Rule 35(b). Plaintiff’s counsel and/or Plaintiff's qualified
expert shall be provided copies of all raw data and test results generated by the

examination.

Defendant will reimburse Plaintiff for his examination-related mileage (at the
requested rate of $0.51 per mile) and for documented reasonable food and lodging

expenses associated with his attendance.

As such it is hereby ORDERED that Defendant’s Motion for Rule 35 Examination of

Plaintiff is GRANTED. Plaintiff is ORDERED to submit to a mental examination with the

following specifications:

Examiner: Dr. Gerald M. Rosen, Ph.D., will perform Plaintiff’s Rule 35 examination.

Date/Time: March 2, 2009 from 9:30 a.m. to 5:00 p.m. (with appropriate breaks);

March 4, 2009 from 9:30 a.m. to 1:30 p.m. (with appropriate breaks); or

at such other times as the parties agree

ORDER -2 Page 19
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Place: Office of Gerald M. Rosen, Ph.D.

2825 Eastlake Avenue East, Suite 205
Seattle, WA 98102

Manner, conditions, and scope:

1. Interviews and testing of Jesus Flores at Dr. Rosen’s office for clinical assessment to
include: (a) a thorough évaluation of all presenting problem(s); (b) an assessment of
the individual’s beliefs as to what caused the alleged problems; (c) an exploration of
all reasonable competing hypotheses; (d) an evaluation of treatment efforts to date;
and (e) an assessment of the individual’s prognosis with recommendations for any

future treatment that appears indicated.

2. An interpreter, Court-certified in the Spanish language, will be present for all portions

of the mental examination.

3. Dr. Rosen will digitally audio tape the examination, and a copy of this recording will

be made available to Plaintiff’s counsel and/or Plaintiff’s qualified expert.

Dr. Rosen will not require Plaintiff to sign any documents.

IT IS SO ORDERED.

DATED this 26th day of February, 2009.
m ¢ 00
Thomas S. Zilly J
United States District Judge

ORDER - 3 - Page 20




THOMAS C. EVANS, LLC

February 27, 2009

Via Hand Delivery

Dr. Gerald Rosen, Ph.D.
2825 Eastlake Avenue East, Suite 205
Seattle, WA 98102

Re: Flores v. Glacier Fish Company — Independent Medical Exam
Monday, March 2, 2009 & Wednesday, March 4, 2009

Dear Dr. Rosen:

* We are sending this letter and attached Order for Mr. Flores to give to
you at the commencement of his meeting with you beginning Monday, March 2,
2009. You may have already been provided with a copy of the attached Order
by the attorney arranging for this exam, Mr. David Bratz, and ‘any questions
that you have about its contents, or the contents of this letter, should be
referred to Mr. Bratz and not to us. Mr. Bratz may be reached at (206)623-

4990.

Please note that the Order sEeciﬁcallz provides (Page 3, Item 4! that Mr.
flores may not be reguired to 31§n any ocumentsi which we understand to
include the documents referenced 1in the sever eclarations provided to the
Court stating your understanding of certain terms and conditions for the
conducting of this exam. Please be advised that Mr. Flores will faithfully carry
out his obligations with respect to this exam, however, please do not ask Mr.
Flores orally to agree or disagree with any specific terms or conditions for

~ conducting this exam as referenced in your declaration and written standard
terms & conditions. In others words, please do not ask Mr. Flores to agree
orally with terms and conditions that you indicated you sometimes require an

4705 16TH AVENUE NE - SEATTLE WA 98105 TEL 206-527-8008 FAX 206-527-0725 TOLLFREE 1-800-SEA-SALT (1-800-732-7258)
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Dr. Gerald Rosen
February 27, 2009
Page 2 of 2

examinee to agree to in writing. Mr. Flores does not agree to any terms or
conditions for the carrying out of this exam other than those that are required
by Fed. R. Civ. P. 35, the Court’s Order, and applicable law. So, again, we ask
that you not seek, either orally or in writing, Mr. Flores’ agreement on any
matters as to how the exam is to be carried out, its purpose, your rights
and/or obligations, his rights and/or obligations.

Mr. Flores also does NOT waive the attorney-client privilege, will not
waive the attorney client privilege, and you are specifically requested not to
ask Mr. Flores to waive this privilege or whether or not he should waive the
privilege, or if he has/will waive the privilege at any time during your contact
with him. Please also do not ask Mr. Flores any questions about what he may
or may not have discussed with his attorney, at any time, on any matter, or
what he may or may not have been advised of by his attorney, at any time, on
any matter.

Finally, please also note the scope of the examination as described in the
Court’s Order at P. 3, Lns. 6-11, and that we are to receive (from Mr. Bratz) a
complete copy of the recording of the entire oral exam.

Thank you for your courtesies and cooperation. Again, should you have
any questions about the content of this letter or the attached Order, please do
not refer them to us, but instead, to Mr. Bratz. A copy of this letter is being
sent to Mr. Bratz in advance of Monday’s exam, namely by email today (Friday,
February 27, 2009).

Very Truly Yours,

Thomas C. Evans
TCE:kr .

Enclosure
cc: David Bratz via email & legal messenger
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HONORABLE RICHARD D. EADIE
Noted for: June 23, 2009
Without oral argument

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
AT SEATTLE

MIGUEL BERNAL HERNANDEZ,
No. 08-2-18009-3 SEA
Plaintiff,
DEFENDANT'S MOTION TO COMPEL
\'2 RULE 35 EXAMINATION;

FOR PROTECTIVE ORDER

GLACIER FISH COMPANY, EXCLUDING PLAINTIFF'S COUNSEL
FROM RULE 35 EXAMINATION;
Defendant. AND FOR SANCTIONS, FEES AND
COSTS

L RELIEF REQUESTED
Defendant Glacier Fish Company, LLC (“Glacier”), by and through its attorneys of
record, moves the Court to compel the warranted independent medical examination of
Plaintiff Miguel Bernal Hernandez by Dr. Gerald Rosen, Ph.D. The evaluation agreed to by
the parties was aborted when plaintiff’s counsel (Mr. Thomas Evans)—attending under the

guise of an “‘observer”— expressly refused to allow Dr. Rosen to obtain Mr. Hernandez’

informed consent to the evaluation. Mr. Evans' obstructionist and adversarial position with
Dr. Rosen justifies entry of a protective order excluding him attending any subsequent Rule

35 examination. Further, an award of sanctions against Plaintiff's counsel, in the amount of

DEFENDANT'S MOTION TO COMPEL IME, PROTECTIVE LE GROS BUCHANAN

ORDER &SANCTIONS,- Page 1 & PAaUL
.

SEATTLE, WASHINGTON 93104705t
(206) 6234990
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fees costs and expenses incurred as a result of his forced cancellation of plaintiff's long-ago
scheduled Rule 35 examination, is warranted.
1L STATEMENT OF RELEVANT FACTS

As the thrust of the relief requested, and the impropriety of Mr. Evans’ conduct in this
instance, Motion cannot be fully understood in a vacuum, Defendants here provide a birds-
eye view of pertinent events in all three companion cases.

On February 26, 2008, the PACIFIC GLACIER caught on fire while fishing in the
Bering Sea. With the assistance of several nearby vessels, all of the 80+ non-fireteam
crewmembers ("Evacuated Crewmembers") were safely evacuated from the boat within 1 -
1.5 hours after the fire alarm sounded, and taken in to Dutch Harbor. After 10-12 hours of
effort, the fire team suppressed the fire. None of the 106 individuals aboard the PACIFIC
GLACIER sustained any reported physical injuries.

Only three crewmembers filed suit against Defendant, each alleging PTSD injuries--
(1) Jesus Flores (W.D. Wash. No. 08-1267 TSZ); (2) Ancelmo Rodriguez-Garcia (King
County Superior Court No. 08-2-12754-1SEA); and (3) Miguel Bernal Hernandez (King
County Superior Court No. 08-2-18009-3SEA). See Complaints of Flores, Rodriguez' and

Hernandez (Exhibit B-1). All three of the plaintiffs are represented by Mr. Thomas C. Evans

of "Injury at Sea." Id. In each of these cases, Defendant Glacier retained psychologist Gerald

M. Rosen, Ph.D. as an independent forensic psychological examiner.
In January 2009, counsel for the parties engaged in correspondence and telephonic
discussions regarding Defendant's requested Rule 35 examination of plaintiff Flores. When

counsel could not agree to the terms and conditions governing the exam, the matter was
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submitted to the presiding Court on Defendant’s Motion to Compel Rule 35 Examination. In
those pleadings, Mr. Evans made several unfounded and unwarranted accusations regarding
Dr. Rosen's views, character and professional integrity. See Flores’ Opposition to Motion to
Compel (Exhibit B-2 to Bratz Decl.). Mr. Evans additionally raised ungrounded assertions
regarding Dr. Rosen's procedures of obtaining informed consent. /d. Dr. Rosen corrected

Mr. Evans' misconstruction in his responsive declaration:

An individual is never forced to sign my informed consent materials, but it
certainly saves time when they do. Professional standards and state law

require that | provide information to an individual who is about to undergo
an assessment and/or treatment, whether this is for forensic or purely
clinical purposes. If Mr. Evans wishes to instruct his client to not sign
anything, it will then be necessary for me to spend a portion of the interview
going over the information and getting verbal acknowledgement that the

information is understood and acceptable to the party being evaluated.
Flores-Second Rosen Decl. § 14 (Exh. R-3 to Declaration of Dr. Gerald Rosen). Ultimately,

presiding Judge Thomas A. Zilly granted Defendant's Motion to Compel and summarily
resolved any issues regarding the obtaining of Flores' informed consent by simply stating that
Flores would "not be required to sign any documents.” See February 26, 2009, Order, p.3
(Exh. B-3 to Declaration of David C. Bratz; Exh. R-4 to Rosen Decl.).

The day after the order issued, Mr. Evans forwarded Glacier's counsel a 2-page letter
addressed to Dr. Rosen--which he expressly intended for Mr. Flores to deliver to Dr. Rosen
on the first day of his court-ordered evaluation. See February 27, 2009, Letter (Exh. B-4 to
Bratz Decl.). This letter contained improper, inaccurate, and convoluted instructions
purporting to limit and/or alter Dr. Rosen's conduct during the examination--none of which
were contained in Judge Zilly's order. /d. On that same day, Glacier's counsel

teleconferenced with Mr. Evans regarding the proposed letter, advised Mr. Evan's that the
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correspondence constituted unethical and improper ex parte contact with a defense expert,
contained unilateral restrictions unsupported in law, and advised him not to send the
correspondence with Mr. Flores to his examination. Bratz Decl., 1 3. Ultimately, Mr. Evans
decided against sending the correspondence via his client, and Dr. Rosen's evaluation of
plaintiff Flores proceeded as ordered on March 2 and 4, 2009. Rosen Decl., § 18.

On February 27, 2009, Defendant renewed its request for an independent medical
examination of plaintiffs Hemandez and Rodriguez by Dr. Rosen--specifically requesting
examinations identical in term and condition to that ordered in the Flores matter. See
February 27, 2009, Letter & Enclosure (Exh. G-1 to Gephart Decl.). Mr. Evans' took issue
with three aspects of the examination (duration, presence of an observer, recording), and as
such a telephonic discovery conference on the matter was held on March 11, 2009. See Email
From Mr. Evans, March 2, 2009 (Exh. G-2 to Gephart Decl.); Gephart Decl.,§ 4. During
this conference, Mr. Evans never mentioned, let alone objected, to Dr. Rosen's informed
consent materials being provided or read to Plaintiff, nor with Dr. Rosen seeking Plaintiff's
verbal acceptance of the terms and condittons of the examination. Gephart Decl., § 5.
Ultimately, counsel agreed to Dr. Rosen's evaluation of plaintiffs Rodriguez and Hernandez

under the following terms and conditions:

1) Plaintiffs agree to examination by Dr. Gerald Rosen

2) Plaintiffs agree to examination over the course of one fult day and a
nonconsecutive half day. Interview of the Plaintiffs can be conducted on both
of the examination days.

3) [Mr. Evans] will be present as monitor for the interview portions of the
Plaintiffs’ examinations.

4) A court certified Spanish interpreter wiil be provided by Defendant and will
be present for all portions of the plaintiffs examinations.

5) Dr. Rosen will audiotape the examinations, and provide [Mr. Evans] with a

DEFENDANT'S MOTION TO COMPEL IME, PROTECTIVE LE GROS BUCHANAN
ORDER &SANCTIONS,- Page 4 & PAUL
TONTITTEAVENUE

SUITL 2500
SEATTLLE, WASHINGTON 9810+ 7051
Page 26 (206) 6234950




10

1"

12

13

14

15

16

17

18

19

20

21

22

23

copy of this recording.

6) Defendant will reimburse the mileage expenses (at the rate of $0.5 1/mile) and
reasonable documented food/lodging expenses associated with plaintiffs
attendance at their respective examinations.

March 11, 2009, Email (Exh. G-3 to Gephart Decl.); March 11, 2009, Response Srom Mr.
Evans (Exh. G-4 to Gephart Decl.) (indicating accuracy of parties' agreement). Accordingly,
notices of Hernandez' and Rodriguez' Rule 35 examination-setting the first evaluation
sessions for June 10 & 11, 2009, respectively, were issued. See Notices of Rule 35
Examination (Exh. G-3 to Gephart Decl.).

Three months later, on June 10, 2009, plaintiff Hernandez appeared for the first
session of his Rule 35 examination accompanied by Mr. Evans. Rosen Decl., 1 19. Upon
entry, Dr. Rosen requested Mr. Evans complete an "Observer Information Form" detailing
his role and listing any questions or concems. Dr. Rosen also provided Mr. Hernandez with
his written informed consent materials. Evaluation Information Sheet (Exh. R-5 to Rosen
Decl.); June 10, 2009, Transcript (Exh. R-7 to Rosen Decl.), p. 5, 1. 5-10. Mr. Evans
completed and returmed the observer form, on which he specifically and unequivocally

prohibited Dr. Rosen from obtaining the necessary informed consent from Mr. Hemandez:

Please do not ask our client to agree to terms or conditions for this exam, these
terms and conditions are established by state law and you (sic) consult Mr.

Bratz on those questions.
% %k %

You should not ask our client to agree to accept your conditions in your

information sheet.

Mr. Evans' Observer Form (Exh. R-6, to Rosen Decl.) (emphasis added). Consistent with
Mr. Evans' unilaterally-imposed, and unlawful, terms and conditions, he "allowed" the

interpreter to read the Evaluation Information Sheet to Mr. Hernandez, but expressly
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prohibited Dr. Rosen from seeking Mr. Hemandez consent or agreement to those terms and
conditions. See Transcript from June 10, 2009 (Exh. R-7 to Rosen Decl.), p. 6, 11.4-7,11. 13-
15;p. 7,11. 17-20; p. 7, 1.25 - p.8, 1.2 and CD audio recording. As Mr. Evans' improper
directives prevented Dr. Rosen from obtaining the necessary informed consent required by
applicable law and ethical standards, the session was adjourned before it ever started.

At 4:00pm on June 10, 2009, counsel for both paﬂies engaged in a discovery
conference focused, in large part, on Mr. Evans' conduct and position taken earlier that day at
the agreed to, scheduled and noted Rule 35 examination. Bratz Decl., {4. Mr. Evans
refused to retract his improper instructions to Dr. Rosen under any circumétances, reiterated
his position that Dr. Rosen could not ask the plaintiffs to agree to accept the terms and
conditions of the examination, and unequivocally stated that his position would be the same
at plaintiff Rodriguez’ first evaluation scheduled for the following day. Mr. Rodriguez'
evaluation was accordingly cancelled, and this Motion followed. /d.

III. STATEMENT OF ISSUES

1. Is there good cause for a Rule 35 forensic psychological examination of
Plaintiff? Yes.

2. Is Dr. Rosen a suitably licensed and qualified examiner? Yes.

3. Is there good cause for excluding Mr. Evans from attending Plaintiff’s
Rule 35 examination? Yes.

4. Should sanctions of fees, costs and expenses, be ordered against Plaintiff

and his counsel for Mr. Evans' objectionable and unethical behavior?
Yes.

IV. EVIDENCE RELIED ON
In support of this Motion, Defendant relies on this memorandum, and the arguments

and authorities contained herein, and the Declarations of David C. Bratz, Carey M.E.
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Gephart, and Gerald M. Rosen, Ph.D., each with exhibits.
V. AUTHORITY

A. There is Good Cause for Rule 35 Examination of Plaintiff.

As Hemandez’ mental condition is a central issue in this litigation, good cause exists
for the requested independent medical evaluation by Dr. Rosen. Civil Rule 35 vests the
Court with the power to order a party whose mental condition is “in controversy” to undergo
a mental examination by a suitably licensed or certified examiner where *“good cause” for
such an examination has been established. See Civil Rule 35(a); Schlagenhauf v. Holder, 379
U.S. 104, 117 (1964); In re Welfare of Green, 14 Wn. App. 939, 942-43 (1976) (recognizing
Schlangenhauf and applicability of federal precedent construing Federal Rule 35 on
interpretation of Washington Civil Rule 35). “[A] plaintiff in a negligence action who asserts
mental or physical injury places that mental or physical condition clearly in controversy and
provides the defendant good cause for an examination to determine the existence and extent
of such asserted injury.” Schlagenhauf, 379 U.S. at 119-120 (internal citation omitted). A
plaintiff’s claim of suffering ongoing psychiatric harm due to Defendant’s alleged
negligence, satisfies both the “in controversy” and “good cause” prerequisites. See Ragge v.
MCA/Universal Studios, 165 F.R.D. 605, 608 (C.D. Cal. 1995); Tomlin v. Holecek, 150
F.R.D. 628 (D. Minn. 1993); Peters v. Nelson, 153 F.R.D. 635 (N.D. lowa 1994).

In this instance, Hernandez allegedly suffered “severe traumatic injuries as a direct
result of a fire onboard the PACIFIC GLACIER,” Complaint (Exh. B-1) ¥ 3.2, and claimed
that Defendant’s negligence and/or the vessel’s unseaworthiness directly and proximately

caused him “personal injuries including pain, suffering, disability, mental anguish,
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psychological injury, wage loss, permanent impairment of income producing ability, future
pain and suffering and anguish.” /d. 13.5. Further, Hemandez has treated with psychologist
Dr. Eden Deutsch, and Consejo Counseling--during which sessions he alleged unusual,
severe and continuing psychological stress, which could permanently prevent him from
returning to work as a commercial fisherman, and has expressed an intention to prove the
causation and depth of his alleged psychological condition through expert testimony. See
Responses to Defendant’s First Discovery Requests (Exhibit B-6) Accordingly, Defendant is
entitled to a Rule 35 mental examination sufficient to evaluate all presenting problems, assess
Hernandez’ beliefs as to causation, explore reasonable hypotheses, evaluate his treatment to
date, and assess his prognosis. See Rosen Decl., ] 5. As such, there is no question that
Hemnandez placed his mental state in controversy in this litigation, and that there is good
cause for the requested examination by Dr. Rosen. See Alexander v. City of Bellingham, 2008
WL 2077970 (W.D. Wash. 2008) (Exh. B-7); Duncan v. Upjohn Co., 155 F.R.D. 23, 24-25
(D. Conn. 1994) (finding claim of ongoing psychological harm caused by defendant placed
the plaintiff’s mental state in controversy).

B. Dr. Rosen is a Suitably Licensed and Qualified Examiner

Dr. Rosen has a Ph.D. in clinical psychology from the University of Wisconsin, and is
board certified in Clinical Psychology with the American Board of Professional Psychology.
See Rosen Decl. 2. Dr. Rosen has been licensed to practice in Washington since 1976, and
holds appointment as a clinical professor with both the Department of Psychology at the
University of Washington and the Department of Psychiatry & Behavioral Science at the

University of Washington School of Medicine. /d. Dr. Rosen has considerable professional
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experience in the area of post-traumatic and stress reactions— including clinical work, giving
lectures, participating in workshops, editing texts and authoring journal articles on these
subjects. See Id. § 3; Curriculum Vitae of Dr. Rosen (Exh. R-1 to Rosen Decl.). Finally, Dr.
Rosen has served as an independent expert witness in personal injury cases involving
psychological issues for more than fifteen (15) years. Rosen Decl. { 4; Case Testimony 2003
— 2008 (Exh. R-2 to Rosen Decl.). There is no question that Dr. Rosen is “suitably licensed”
and more than qualified to professionally conduct the requested Rule 35 examination of
Hernandez. See CIVIL RULE 35(A); See Stout v. United Air Lines, Inc., C07-0682-JCC (W.D.
Wash. 2008) (Exh. B-5 to Bratz Decl.) at pp. 3-4 (finding Dr. Rosen to be a suitably licensed
and certified examiner for a Rule 35 examination identical in structure to what is requested in
this instance); Flores v. Glacier Fish Company, C08-1275-TSZ (W.D. Wash. 2009) (Exh. B-
3 to Bratz Decl.)(same).

C. A Protective Order Excluding Mr. Evans from Attendance is Necessary.

Mr. Evans' demonstrated and documented abuse of the "observer" moniker warrants
his exclusion from any ordered Rule 35 examination of Plaintiff. Civil Rule 26 vests the
Court with broad discretion to enter protective orders for good cause shown, and “which
justice requires” in order to protect any person from annoyance, embarrassment, undue
burden, expense or harassment—including, orders limiting the scope of certain discovery,
setting terms and conditions for discovery, and modifying the methods by which discovery
can be had. See CR 26(c)(2)(3) & (4); King v. Olympic Pipeline Co., 104 Wn. App. 338, 16
P.3d 25 (2000) (detailing Court’s broad discretion in regard to particularized protective

orders). Nothing short of a protective order barring his attendance will prevent Mr. Evans
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from attending future Rule 35 examinations with an obstructionist tenor and objective.

From the second Mr. Evans stepped into Dr. Rosen's office, he took an inappropriate
adversarial tone and position--using the knowingly recorded interaction between himself and
Dr. Rosen as an advocacy platform, and demanding Dr. Rosen’s compliance with unilaterally
imposed restrictions which prevented Hemnandez from providing informed consent to the
evaluation. See Rosen Decl., 1 19-22; Transcript from June 10, 2009 Aborted IME and CD

Audio-recording (Exh. R-7). Specifically, Mr. Evans repeatedly told Dr. Rosen that Mr.

Hemandez could not be asked to consent or accept the examination:

Mr. Evans:  Well, [ hope that you understand correctly what I've written
here [on the observer information form). What I have written

is, you should not ask our client to agree or accept your
conditions on your information sheet.

Dr. Rosen:  And I have to ask him to accept it, because the conditions in
the information sheet, many of them are specified by state laws
that govern psychologists. And so I think we can just stop for
today, because you have told me not to ask questions that I
have to ask.

See Transcript (Exh. R-7 to Rosen Decl.). p. 15, 11.7-16; See also id., pp. 6, 1. 4-6, 13-15;
p.7, 1. 17-20; p.8, 11. 1-2; p.13, 11.2-13(same); Observer Information Sheet (Exh. R-6). Mr.
Evans' vehemently refused to recognize any authority governing the examination other than
Civil Rule 35, and refused to acknowledge Dr. Rosen's considerably more informed opinion
on the matter--which correctly advised Mr. Evans of the constraints and requirements of
Washington law and professional standards requiring Plaintiff's pre-examination informed
consent. See Transcript (Exh. R-7); Rosen Decl., 1 11-15 (detailing professional standards
and Washington state requirements of informed consent). Moreover, Mr. Evans repeated

instructions and admonitions to Dr. Rosen, all the while refusing to contact Defendant's
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counsel regarding the issues, violated Washington law expressly prohibiting ex parte contact
with an opposing party's expert. CR 26(b)(5); In re Firestorm 1991, 129 Wn.2d 130, 137-38,
916 P.2d 411 (1996); Loudon v. Mhyre, 110 Wn.2d 675, 677 (1988); Rowe v. Vaagen Bros.
Lumbar, Inc., 100 Wn. App. 268, 278-79 (2000); Transcript (Exh. R-7), pp. 11, 16-17 (Mr.
Evans' repeated refusals to contact defense counsel). In obstructing and interfering with
Plaintiff's scheduled Rule 35 examination, Mr. Evans' violated the very provision of the Civil
Rules that allowed his attendance: "The party being examined may have a representative
present at the examination, who may observe but not interfere with or obstruct the
examination.” Rule 35(a)(2). As fully documented by the audio-recording of the aborted
June 10, 2009 evaluation, Mr. Evans is incapable of acting as an observer, engaged in
unauthorized and unlawful ex parte contact with a retained defense expert, and has
demonstrated annoying, harassing, burdensome, and obstructionist conduct toward Dr.
Rosen. Unequivocal good cause exists for the issuance of a protective order limiting
excluding Mr. Evans from attending Plaintiff's Rule 35 examination. Defendant Glacier
respectfully requests the Court grant its motion and enter such a protective order.

D. Sanctions Should Be Levied Against Plaintiff's Counsel

Defendant has incurred significant costs due to Mr. Evans' unreasonable,
obstructionist, and unlawful conduct and interaction with Dr. Rosen on June 10, 2009.
During the March 11, 2009, discovery conference in which the terms and conditions of the
scheduled Rule 35 examinations for plaintiffs Hernandez and Rodriguez were discussed, Mr.
Evans never raised any issue regarding Dr. Rosen's need to inquire acquire informed consent.

Not once in the three month interim between the parties agreement to these Rule 35
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examinations did Mr. Evans raise any of these issues. Rather, Mr. Evans waited until the
morning of plaintiff Hernandez' scheduled evaluation on June 10, 2009 to instruct Dr. Rosen
to follow his unilateral questioning parameters, engaged Dr. Rosen in unlawful ex parte
contact, and despite Dr. Rosen's repeated requests, refused to contact defense counsel. Mr.
Evans' behavior and conduct was deplorable and unlawful, and needlessly obstructionist.
Further, this conduct has prejudiced Defendant in preparation of a defense as had Mr. Evans'’
raised these matters during the March 11, 2009, discovery conference, this matter would have
been resolved months ago, and Plaintiff's independent medical examination timely
completed. Further, as a result of Mr. Evans' improper conduct, Defendant needlessly
incurred cancellation fees from the certified Spanish interpreter ($900), and cancellation fees
and motion-related expenses from Dr. Rosen ($7,920). See Rosen Invoice (Exh. R-8 to
Rosen Decl.); Interpreter Invoice (Exh. B-8 to Bratz Decl.) Additionally, Defendant has
expended no less than $5,000 in attorneys' fees in preparing and defending the present
motion. Bratz Decl., 1 10. Defendant requests an award of sanctions against Plaintiff's
counsel in the amount total fees and costs incurred as a result of his conduct in this instance =
$13,820. CR 37(a)(4).
VI. PROPOSED ORDER AND PROTECTIVE ORDER

Accompanying this Motion, Defendant provides a proposed order which (1) grants the
relief requested, (2) orders the examination of Plaintiff by Dr. Rosen on the terms and
conditions set forth in his accompanying declaration, (3) enters a protective order excluding
Mr. Evans from attending Plaintiffs Rule 35 examination, and (4) awarding Defendant

sanctions in the amount of fees and costs incurred.
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7066 kf15391

DATED this ’ S/ day of June, 2009.

LE GROS, BUCHANAN & PAUL

By:

DAVID C. BRATZ, WSBA #15235
CAREY M.E. GEPHART, WSBA #37106
701 Fifth Avenue, Suite 2500
Seattle, WA 98104-7051
Phone: 206.623.4990
Facsimile: 206.467.4828
Attorneys for Defendant
Glacier Fish Company, LLC

CERTIFICATE OF SERVICE

The undersigned certifies that on this day she caused to be served
in the manner noted below, a copy of the document to which this certificate is
attached, on the following counsel of record:

Thomas C. Evans
4705 16™ Avenue NE
Seattle, WA 98105
Tel: (206) 527-5555
Fax: (206) 527-0725

0 ViaMail

O Via Facsimile
Via Messenger

I certify under penalty of perjury-under the, | of thy State of
Washington that the foregoi @ ardl correct this )Lf:ay ofdune, 2009.
Ma/(/ L2011y
]
ghed at Seattle, Washin
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HONORABLE RICHARD D. EADIE

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

AT SEATTLE
MIGUEL BERNAL HERNANDEZ,
No. 08-2-18009-3 SEA
Plaintiff,
DECLARATION OF GERALD ROSEN IN
v. SUPPORT OF MOTION TO COMPEL
RULE 35 EXAMINATION
GLACIER FISH COMPANY,
Defendant.

I, Gerald M. Rosen Ph.D, declare as follows:

1. 1am over 18 years of age, a resident of Washington State, and I am otherwise
competent to make this declaration. 1have first-hand knowledge of the matters set forth in

this declaration.

L. CREDENTIALS AND GENERAL ISSUES PERTAINING TO THE CONDUCT
OF AN INDEPENDENT PSYCHOLOGICAL ASSESSMENT

2. 1obtained a Ph.D. in Clinical Psychology from the University of Wisconsin at

Madison in 1972. From 1973 to 1976, I was on the faculty with the Department of
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Psychology, University of Oregon and was licensed as a clinical psychologist in Oregon
State from 1975 to 1976. Since 1976 1 have been licensed as a clinical psychologist in
Washington State, and [ have practiced in Seattle, Washington. [hold concurrent licenses
with the States of Alaska and Oregon, and I am Board Certified in Clinical Psychology with
the American Board of Professional Psychology (ABPP). 1also hold an appointment at the
level of clinical professor with the Department of Psychology at the University of
Washington, and with the Department of Psychiatry & Behavioral Sciences at the University
of Washington’s School of Medicine. Attached to this declaration as Exhibit A is a true and
correct copy of my curriculum vitae.

3 1have considerable professional experience in the area of post-traumatic and
stress reactions. In addition to clinical work with numerous patients over the span of my
practice, I have been involved academically. I have taught graduate level seminars in the
Psychology Department at the University of Washington, provided lectures and workshops in
both the Departments of Psychology and Psychiatry, presented Grand Rounds at the
University of Washington School of Medicine and other hospitals, and published papers on
the assessment and treatment of posttrauma reactions. I also have edited a text entitled
"Posttraumatic Stress Disorder: Issues and Controversies," (John Wiley, England, 2004),
and have served as a guest co-editor for the Journal of Anxiety Disorders on a special issue
concerning “Challenges to the PTSD Construct and its Database” (2007). Currently, 1 am co-
editing a text with B. Christopher Frueh, entitled “Clinician’s Guide to Posm;aumatic Stress
Disorder.” (John Wiley, USA, planned publication 2010).

4. For over 15 years, 1 have consulted as an expert in numerous personal injury

cases. My independent assessments routinely involve one full day meeting, and a one half-

DECLARATION OF GERALD ROSEN RE: MOTION TO LE GROS BUCHANAN
COMPEL HERNANDEZ EXAM- Page 2 & PAUL
704 FIF M AVENULE
. _’SlQJl‘l'F. ?530() 2051
27066 kf153901 SEANLE, \zzhg)ﬂzlglggl“ ORIH7(

Page 37




10

11

12

13

14

15

16

17

18

19

20

21

22

23

day meeting on a nonconsecutive date. When unusually complex issues are involved I have
requested and obtained a third meeting to facilitate the assessment. Attached as Exhibit B is
a list of cases in which I have provided testimony in the past five years.

5. An IME to evaluate claims of psychological distress and specific
psychological diagnoses requires: (a) 2 thorough evaluation of all presenting problem(s); (b)
an assessment of the individual's beliefs as to what caused the alleged problems; (c) an
exploration of all reasonable competing hypotheses; (d) an evaluation of treatment efforts to
date; and (e) an assessment of the individual's prognosis with recommendations for any
future treatment that appears indicated. Individuals can have different presentation styles.
Some are forthright and verbal while others are guarded and need a good deal of prompting
to help them discuss relevant issues. It is difficult to predict how much time will be needed
to conduct an interview of sufficient depth to cover all the issues previously stated. Usually,
two or three interviews, each three to four hours in length (excluding breaks) are adequate.
The need for additional testing is determined by the presenting issues of the particular case.
The time needed to conduct an adequate clinical assessment interview significantly increases
when an interpreter is required.

6. Articles on the proper conduct of forensic assessments recommend a "multi-
method” approach to assessment, wherein multiple sources of data are considered, including
psychological tests. Because studies have shown that foreknowledge of psychological tests
can affect the performance of scales and the validity of results, I prefer not to disclose the

names of specific psychological assessment instruments.'

| Multiple references in the professional peer review literature bear on this issue. See, for
example: (a) A.S. Bury & RM. Bagby (2002). The detection of feigned uncoached and coached
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7. It takes an individual approximately two-and-a-half to three hours to complete
the tests most often used when presenting problems involve anxiety and/or depression. If
other issues are relevant, then additional assessment instruments may be used. In all cases,
appropriate tests should be determined by a psychologist or other properly trained mental
health profession, and not by the preferences of counsel for either side of a personal injury
matter. 1 assure the court that any test [ administer during a clinical assessment will be a
known instrument that is accepted within the field and appropriate to the presenting issues of
the case. Any decision to administer a test will also take into consideration language barriers
and/or other cultural issues.

8. It is best to conduct clinical assessment interviews with as few distractions as
possible. For this reason, observers should only be present as allowed or required by
applicable laws. Of course, when an interpreter is required this need is accommodated.

9. There are concems that recording devices can intrude on the interview
process. Nevertheless, it is important to maintain an objective record for the court in the
event of conflicting claims regarding the conduct of an assessment. Therefore, | maintain a

digital audio recording of the assessment interviews by using a small, high quality recorder.

posttraumatic stress disorder with the MMPI-2 in a sample of workplace accident victims. Psychological
Assessment, 14, 472-484; (b) G.L. Walters & J.R. Clopton (2000). Effect of symptom information and
validity scale information on the malingering of depression on the MMPI-2. Jounal of Personality
Assessment, 75, 183-199; (c) R.A. Baer, M.W. Wetter, & D.T.R. Berry (1995). Effects of information
about validity scales on underreporting of symptoms on the MMPI-2: An analogue investigation.
Assessment, 2, 129-200; (d) J. Storm and J.R. Graham (2000). Detection of coached general malingering
on the MMPI-2. Psychological Assessment, 12, 158-165); (¢) M.W. Wetter & S.K. Corrigan (1995),
Providing information to clients about psychological tests: A survey of attorneys’ and law students’
attitudes, Professional psychology: Research and Practice, 26, 1-4); (f) P.R. Lees-Haley (1997),
Attorneys influence expert evidence in forensic psychological and neuropsychological cases, Assessment,
4,321-324; and (g) T.L. Victor & N. Abeles (2004), Coaching clients to take psychological and
neuropsychological tests: A clash of ethical obligations, Professional Psychology: Research and Practice,
35, 373-379).
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Copies of the recorded interviews can be made available to counsel and the Court upon

request.

10. It should be emphasized that the procedures 1 follow for the proper conduct of
an independent psychological assessment are not simply a matter of personal opinion. Rather,
the procedures are supported by recommendations from the professional literature on
conducting forensic assessments. For example, articles on the proper conduct of forensic

assessments recommend that clinical assessment interviews should be conducted on more

than one occasion.’

II. NEED TO OBTAIN INFORMED CONSENT PRIOR TO THE
CONDUCT OF AN INDEPENDENT ASSESSMENT

11. Obtaining informed consent before providing services is required by ethical
guidelines adopted by professional societies, as well as by Washington State Law.

12. The Ethical Principles of Psychologists and Code of Conduct, published by the
American Psychological Association, provides these instructions regarding informed

consent:

3.10 Informed Consent (a) When psychologists conduct research or provide
assessment, therapy, counseling, or consulting services in person or via electronic
transmission or other forms of communication, they obtain the informed consent of
the individual or individuals using language that is reasonably understandable to that
person or persons except when conducting such activities without consent is
mandated by law or governmental regulation or as otherwise provided in this Ethics
Code. (See also Standards 8.02, Informed Consent to Research; 9.03, Informed
Consent in Assessments; and 10.01, Informed Consent to Therapy.) (b) For persons
who are legally incapable of giving informed consent, psychologists nevertheless (1)
provide an appropriate explanation, (2) seek the individual's assent, (3) consider such

? Keane (1995) observed, “The greater the diversity and number of interviews, the larger the sample
of behavior and, thereby, the more reliable the findings.” [T.M. Keane (1995), Guidetines for the forensic
psychological assessment of posttraumatic stress disorder claimants, In R.I Simon (ed.), Posttraumatic
stress disorder in litigation, Washington, D.C.: American Psychiatric Press.]
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persons’ preferences and best interests, and (4) obtain appropriate permission from a
legally authorized person, if such substitute consent is permitted or required by law.
When consent by a legally authorized person is not permitted or required by law,
psychologists take reasonable steps to protect the individual's rights and welfare. (c)
When psychological services are court ordered or otherwise mandated, psychologists
inform the individual of the nature of the anticipated services, including whether the
services are court ordered or mandated and any limits of confidentiality, before
proceeding. (d) Psychologists appropriately document written or oral consent,
permission, and assent. (See also Standards 8.02, Informed Consent to Research;
9.03, Informed Consent in Assessments; and 10.01, Informed Consent to Therapy.)

13. Division 41 of the American Psychological Association and the American
Psychology-Law Society formed a committee to develop ethical guidelines for forensic
psychologists. In 1991 they published their Speciaity Guidelines for Forensic Psychologists
in the journal of Law and Human Behavior. The following sections pertafn to the issue of

informed consent.

E. Forensic psychologists have an obligation to ensure that prospective clients are
informed of their legal rights with respect to the anticipated forensic service, of the
purposes of any evaluation, of the nature of procedures to be employed, of the
intended uses of any product of their services, and of the party who has employed the
forensic psychologist.

1. Unless court ordered, forensic psychologists obtain the informed consent of the
client or party, or their legal representative, before proceeding with such evaluations
and procedures. If the client appears unwilling to proceed after receiving a thorough
notification of the purposes, methods, and intended uses of the forensic evaluation,
the evaluation should be postponed and the psychologist should take steps to place
the client in contact with his/her attomey for the purpose

of legal advice on the issue of participation.

14. Ethical Guidelines published by the American Academy of Forensic Psychiatry
and the Law provide these instructions regarding informed consent:

At the outset of a face-to-face evaluation, notice should be given to the evaluee of the
nature and purpose of the evaluation and the limits of its confidentiality. The
informed consent of the person undergoing the forensic evaluation should be obtained
when necessary and feasible. If the evaluee is not competent to give consent, the
evaluator should follow the appropriate laws of the jurisdiction.

15. Washington State law specifies the need for informed consent. RCW 18.83.115
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addresses a psychologists, “Duty to disclose information to client:”

(1) Psychologists licensed under this chapter shall provide clients at the
commencement of any program of treatment with accurate disclosure
information concerning their practice, in accordance with guidelines
developed by the board, which will inform clients of the purposes of and
resources available under this chapter, including the right of clients to
refuse treatment, the responsibility of clients for choosing the provider and
treatment modality which best suits their needs, and the extent of
confidentiality provided by this chapter. The disclosure information
provided by the psychologist, the receipt of which shall be acknowledged
in writing by the psychologist and client, shall include any relevant
education and training, the therapeutic orientation of the practice, the
proposed course of treatment where known, any financial requirements,
and such other information as the board may require by rule.

WAC 246-924-359 addresses “Client welfare:”

(1) Providing explanation of procedures. The psychologist shall upon
request give a truthful, understandable, and reasonably complete account
of the client's condition to the client or to those responsible for the care of
the client. The psychologist shall keep the client fully informed as to the
purpose and nature of any evaluation, treatment, or other procedures, and
of the client's right to freedom of choice regarding services provided
subject to the exceptions contained in the Uniform Health Care
Information Act, chapter 70.02 RCW.

I11. PRESENT CASE AND MR. EVANS’ OBSTRUCTION OF
REQUIRED INFORMED CONSENT

16. In this instance, I was retained by Glacier Fish Company to conduct independent

psychological assessments of three individuals who were aboard the PACIFIC GLACIER on
February 26, 2008, when a fire broke out on the vessel—Mr. Jesus Flores, Mr. Miguel Bernal
Hemandez, and Mr. Ancelmo Rodriguez-Garcia, all of whom are represented by Mr. Tom

Evans, of Injury at Sea.

17. The first of the three PACIFIC GLACIER crewmembers that [ was asked to

assess, Mr. Flores, has his case in Federal Court. In February of this year, Mr. Evans
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submitted a brief, a declaration and exhibits to Judge Zilly in opposition of my being allowed
to conduct a psychological evaluation of Mr. Flores. Mr. Evans also took exception to
several procedural specifics. In response to Mr. Evans® numerous objections and concerns, 1
submitted a declaration to the Court. A true and correct copy of my declaration is attached
hereto as Exhibit C. One of the points I addressed concerned Mr. Evans’ allegation that I had
a “required statement.” Mr. Evans stated: “Prior to conducting an examination, he [Dr.
Rosen] requires [emphasis provided by Mr. Evans} the examinee to sign a written statement

prepared by him.” I responded to Mr. Evans’ charge in the following manner (Y 14):

An individual is never forced to sign my informed consent materials, but it certainly
saves time when they do. Professional standards and state law require that I provide
information to an individual who is about to undergo an assessment and/or treatment,
whether this is for forensic or purely clinical purposes. If Mr. Evans wishes to
instruct his client to not sign anything, it will then be necessary for me to spend a
portion of the interview going over the information and getting verbal
acknowledgement that the information is understood and acceptable to the party
being evaluated.
18. Ultimately, in regard to Mr. Flores, presiding Judge Thomas A. Zilly, United
States District Judge, signed an Order Granting Defendant’s Motion for Rule 35 Examination
on February 26, 2009. A true and correct copy of that order is attached as Exhibit D. In that
order, Judge Zilly approved the examination of Mr. Flores; he ruled that “defendant’s
proposed expert, clinical psychologist Dr. Gerald M. Rosen, is a suitably licensed or certified
examiner under Rule 35.” Judge Zilly also ruled, among other matters, that “Dr. Rosen will
not require Plaintiff to sign any documents.” Implicit in Dr. Zilly’s ruling was an
understanding that verbal acknowledgment would substitute for written informed consent in

order to establish that information regarding the proposed assessment was “understood and

acceptable.” I conducted Mr. Flores’ court-ordered examination on March 2 and 4, 2009.
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Before the evaluation began on March 2, 2009, I explained (via the court-certified Spanish-
language interpreter) the terms and conditions of the examination to Mr. Flores, and obtained
his consent to proceed with the evaluation under those terms and conditions. These terms
and conditions (vyaiver of privilege, nature of examination, etc.) are detailed in my
Evaluation Information Form, a true and correct copy of which is attached hereto as

Exhibit E. Mr. Flores’ evaluation was completed without incident—and per the Court order,
without the presence of a monitor/observer.

19. On June 10, 2009, Mr. Hernandez presented at my office for the first session of a
scheduled psychological assessment. Mr. Evans attended as an observer and was provided
with a form that I routinely have observers complete. A true and correct copy of the
“Observer Information Form” completed by Mr. Evans is attached to this declaration as
Exhibit F. On the form, Mr. Evans directed me in writing that I was not to ask Mr.
Hernandez if he accepted the conditions of the evaluation and other pertinent points outlined
in my informed consent materials. Specifically, Mr. Evans wrote:

Please do not ask our client to agree to terms or conditions for this exam, these terms

and conditions are established by state law and you consult Mr. Bratz on these

questions... You should not ask our client to agree to or accept your conditions in
your information sheet.

20. Mr. Evans asked that conversations regarding the forms be audio recorded. Mr.
Hernandez was asked by this examiner if he also gave permission for the audio recorder to be
turned on. With Mr. Hernandez’s permission all subsequent discussions were recorded. A
true and correct copy of a transcript of this audio-recording is attached to this declaration as
Exhibit G. A true and correct copy of the audio-recording (burned to CD) is also submitted

with the Court’s working documents.
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21. With Mr. Hernandez and the retained Spanish interpreter remaining in the lobby,
I had a private conversation with Mr. Evans in my office. The audio recording continued
during this conversation, with Mr. Evans’ knowledge and approval. During this discussion,
Mr. Evans referenced laws governing the conduct of CR35 exams without acknowledging
laws that govern the conduct of psychologists in the performance of their services. Mr.
Evans denied he was telling this examiner what could be done in the exam, despite his clear
written instructions that I should not ask for ;:onsent, and despite his unwillingness to retract
that position or his written comments on the observer’s form. I made clear to Mr. Evans that
governing legal and ethical principles required me to obtain Mr. Hemandez’ informed
consent to the examination.

22. Mr. Evans stated that he appreciated this examiner’s “dilemma.” The recording
documents that 1 told Mr. Evans that I did not have a dilemma as I clearly understood my
responsibilities to obtain proper informed consent. Because I could not ethically or lawfully
proceed with a psychological assessment without informed consent, and because Mr. Evans
told me that I could not request consent to the examination from his client, I informed Mr.
Evans that his stance was (a) extraordinary, (b) obstructionist, and (c) creating a condition
under which the assessment could not go forward.

23. After a discussion with Mr. Evans in which I made clear the requirements of
informed consent, and Mr. Evans maintained his stance banning the obtaining of such
consent, [ ended the day’s scheduled assessment of Mr. Hernandez.

24. Mr. Evans stated he would take the exact same position with regard to my
examination of Mr. Ancelmo Rodriguez-Garcia, whose full day assessment was scheduled

for June 11, 2009. For the reasons set forth in detail above, the inability to obtain Mr.
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Rodriguez’ informed consent likewise forced cancellation of this scheduled evaluation.

IV. FEES INCURRED BY MR. EVAN’S INTERFERENCE WITH
THE ASSESSMENT PROCESS

25. Attached hereto as Exhibit H is a true and correct copy of my invoice for
services during the past week. The fees and costs incurred by Defendant Glacier Fish
Company for Mr. Evans’ forced cancellation of the independent medical examinations of Mr.
Hernandez and Mr. Rodriguez, and my fees and costs associated with preparation of this

declaration, are reflected on these invoices.

Y. REQUEST TO CONDUCT CR35 EXAMS

26.  In consideration of the above, I respectfully request that the court approve (a)
a full day meeting (with appropriate breaks) for the purpose of conducting the initial
interview and testing; and (b) a second meeting, on a nonconsecutive date, of no more than
four hours for the purpose of additional interview and/or testing as required by the individual
case. The meetings can be scheduled as follows:
» Mr. Rodriguez - July 13, 2009, and July 15, 2009, beginning each day at 9:30 a.m.
¢ Mr. Hemandez - July 20, 2009 and July 22, 2009, beginning each day at 9:30 am.
27. It is not anticipated that a third meeting will be required to assess the issues of
the present case. However, I respectfully request that the court leave open the possibility for
additional time if unusual circumstances present themselves, or if the plaintiff is unable to

cooperate with scheduled procedures in a usual fashion.
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28.  Meetings with Mssrs. Hernandez and Rodriguez will be conducted at my
office which is located at 2825 Eastlake Avenue East, Suite 205, Seattle, WA 98102.

29. A certified Spanish language interpreter will be available for all portions of
the examinations.

30.  Inorder to obtain the informed consent required by law and governing ethical
practices, prior to each of their examinations Mssrs. Hemandez and Rodriguez will : (1) be
provided with my Evaluation Information Form (attached hereto as Exhibit E - contains the
terms and conditions of the examination), (2) have the Evaluation Information Form read to
them by the certified Spanish interpreter, and, (3) be asked if they understand the terms and
conditions of the examination, as set forth in the Evaluation Information Form, and after
answering questions they may have pertaining to the informed consent. After all questions
are answered to the satisfaction of Mssrs. Hernandez and Rodriguez, they will be asked if the
understand and accept the conditions of the examination. I request that any observer or
monitor accompanying Mr. Hernandez and/or Mr. Rodriguez to their evaluations be ordered
not to interfere in any way with my ability to obtain informed consent, nor interfere or
obstruct the examination in any other manner.

31. Upon completion of my expert report, I will make all raw data and test
results generated during the examination of Mssrs. Hermandez and Rodriguez available to his

treating psychiatrist or any licensed or certified examiner of thetr choosing.

/

"

/

7
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I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE ABOVE IS TRUE AND CORRECT TO THE BEST OF MY

KNOWLEDGE AND BELIEF.

DATED this 15" day of June, 2009 in Seattle, Washington.

Gerald M. Rosen, Ph.D.
Clinical Psychologist

CERTIFICATE OF SERVICE

The undersigned certifies that on this day she caused to be served
in the manner noted below, a copy of the document to which this certificate is
attached, on the following counsel of record:

Thomas C. Evans
4705 16™ Avenue NE
Seattle, WA 98105
Tel: (206) 527-5555
Fax: (206) 527-0725

0 Via Mail
0 Via Facsimile
Via Messenger

I certify under penalty of perjury under the laws of the State of
Washington that the foregoipg-is true and correct this /.S da¥ of June, 2009.

, Washington
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HONORABLE RICHARD D. EADIE

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

AT SEATTLE
MIGUEL BERNAL HERNANDEZ,
No. 08-2-18009-3 SEA
Plaintiff,
DECLARATION OF GERALD ROSEN IN
V. OPPOSITION TO PLAINTIFF'S MOTION
TO EXCLUDE
GLACIER FISH COMPANY,
Defendant.

I, Gerald M. Rosen, Ph.D, declare as follows:

1.1 am over 18 years of age, a resident of Washington State, and I am
otherwise competent to make this declaration. I have first-hand knowledge of
the matters set forth in this declaration.

2.1 obtained a Ph.D. in Clinical Psychology from the University of
Wisconsin at Madison in 1972. Since 1976 I have been licensed as a clinical
psychologist in Washington State, and I have practiced in Seattle, Washington. I
hold concurrent licenses with the States of Aiaska' and Oregon, and I am Board

Certified in Clinical Psychology with the American Board of Professional
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Psychology (ABPP). I also hold an appointment at the level of clinical professor
with the Department of Psychology at the University of Washington, and with
the Department of Psychiatry & Behavioral Sciences at the University of
Washington’s School of Medicine. Other credentials and a copy of my current
CV were submitted to this Court with my June 15, 2009, Declaration in Support
of Defendant's Motion to Compel. I respectfully request the Court's
consideration of these materials in judging my competence and experience.

3. In my June 15, 2009, Declaration, I outlined the ethical and legal
requirements for psychologists to obtain informed consent prior to conducting
services. By way of review, I included excerpts from the ethical principles
and/or standards developed by the American Psychological Association,
Division 41 of the American Psychological Association with specific reference
to forensic examinations, and the American Academy of Psychiatry and the
Law. I also included excerpts from relevant law in Washington State. See June
10, 2009, Declaration, §{ 11-15.

4. The informed consent materials I provide to patients and evaluees
comply with the requirements imposed by law, ethics, and professional
organizations governing forensic and treating psychological treatment and
evaluations. A true and correct copy of my informed consent materials is
attached hereto as Exhibit R-1 (“Evaluation Information Form”).

5. There is no foundation to dispute that informed consent is required of
psychologists before they proceed with any service, unless there is a Court order

or other mandated condition. A CR35 exam without a Court order, like other
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services, falls under these considerations. An agreement between attorneys that
an individual can undergo a CR35 exam does not relieve a professional from
obtaining similar consent from the person to be assessed. In my experience,
psychologists always provide information about their practice and procedures
and obtain informed consent.

6. Mr. Evans is familiar with the need for informed consent, and in
previous years he allowed me to obtain a parties acceptance prior to
commencing a Rule 35 examination. In general, I cannot site the names of
undisclosed parties without permission. However, in Mr. Evans’ declaration to
Judge Zilly, he specifically named a case involving Mr. Chmielewski. With
permission from Mr. Evans, his client, and the attorney who retained me, I
would be please to provide the Court with my copy of Mr. Chmielewski’s signed
informed consent form from the year 2000. Other cases involving "Injury at
Sea" clients who have signed my informed consent materials up through 2004
also can be provided with-appropriate releases.

7. Mr. Evans routinely refers to and/or directly retains Dr. Eden Deutsch
to provide treatment and/or to evaluate his clients. As is required of all
psychologists, Dr. Deutsch also obtains informed consent. A true and correct
copy of Mssrs. Flores, Hernandez and Rodriguez-Garcia’s executed consent
forms for their treatment with Dr. Deutsch related to this matter are attached
hereto as Exhibit R-2.

8. Over time it appears that Mr. Evans has adopted the position that his

clients are not to sign my informed consent forms. Mr. Evans recently took this
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stance in a brief and declaration submitted to Judge Zilly in the matter of Jesus
Flores v. Glacier Fish Company (CV08-1267-TSZ). As indicated by Mr. Evans,
Judge Zilly supported the position that a client does not have to sign any forms
at the time of a CR35 exam. At no time, however, did Judge Zilly rule that oral
informed consent was not required.

9. Ethical guidelines and state laws make clear the need to obtain verbal
consent to procedures before they are performed, in those cases when written
consent is not provided.

10. To appreciate the context of prior issues with Judge Zilly, and
in consideration of Mr. Evans submitting to the current Court a copy of his
earlier declarations, I attach hereto as Exhibit R-3 a true and correct copy of my
declaration responsive to a substantial list of derogatory and inflammatory
accusations by Mr. Evans.

11. The Observer Consent Form Mr. Evans executed on June 10,
2009, in which he expressly instructed me that I could not ask plaintiff
Hernandez to “agree to accept your conditions in your information sheet” is
attached hereto as Exhibit R-5.

12. In his memorandum in support of a motion to exclude me as an
expert witness, Mr. Evans writes under “II. STATEMENT OF FACT,” the
following: “This is one of those cases where the proposed expert likely has been
in Court and practicing law (without a license), as much as if not more than
many attorneys.” If by this statement, Mr. Evans means to suggest that my

knowledge of laws pertaining to the practice of psychology are greater than his, [
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must agree this is possible. Rules adopted by the Washington State Examining
Board of Psychology require that psychologists obtain a minimum of 4 hours of
continuing education in ethics during each review cycle. During such
workshops, laws governing the practice of psychology--including the need for
informed consent--are routinely covered.

13. Mr. Evans repeatedly states in his documents to the Court that I
insist that individuals sign my informed consent form. This is absolutely
incorrect and the accusation misleads the Court. As noted in my June 15, 2009,

declaration, and as attested to in the Flores matter:

An individual is never forced to sign my informed consent materials, but it certainly
saves time when they do. Professional standards and state law require that I provide
information to an individual who is about to undergo an assessment and/or treatment,
whether this is for forensic or purely clinical purposes. If Mr. Evans wishes to
instruct his client to not sign anything, it will then be necessary for me to spend a
portion of the interview going over the information and getting verbal
acknowledgement that the information is understood and acceptable to the party
being evaluated. :

June 15, 2009, Declaration, § 17; Flores Declaration (R-3), § 14.
14. If the Court refers to the transcript of the exchange between

myself and Mr. Evans, on the occasion of the scheduled examination of Mr.
Hernandez, it will clearly see that I corrected Mr. Evans who continued to
misrepresent my stance on the matter of signing informed my forms.
Specifically, I stated:

In response to what seems to be an extraordinarily long statement, I want to clarify

that I don’t expect Mr. Hernandez to sign this. I told him that I would like him to read

this. And if he had any questions or for any reason did not want to sign it, he should

not.

Page 5 of Transcript. A true and correct copy of a transcript of my June 10, 2009, exchange
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with Mr. Evans is attached hereto as Exhibit R-4.

15. An actual reading of my informed consent ‘form demonstrates
that I do not insist that the document be signed. On the last page of the informed
consent form, an individual is instructed as follows:

If you understand and accept the above information, please sign the lines below. Do
not sign this form if you have any questions. Instead, wait for our interview and
discuss with me the questions you have. The form should not be signed until your
concerns have been clarified.

Evaluation Information Form, (R-1) p.3 (emphasis as in original).

16. Despite very clear statements on my part to Judge Zilly, clear
qualifications on my informed consent form, and my conversation with Mr.
Evans at the time of Mr. Hernandez’s scheduled examination (which is fully and
accurately represented in the attached transcript), Mr. Evans repeatedly misstates
in his Motion to Exclude that I insisted and “continued” to insist that Mr.
Hernandez sign the form.

17. Mr. Evans further misstates that I initially agreed that it would
be sufficient if Mr. Hernandez expressed an understanding of the informed
consent information provided on my form, and there would not be a need to
obtain his consent. I respectfully request that the Court consider the transcript
provided with this declaration. In this transcript it can be seen that I spoke of
“usual procedures” and my wanting to proceed with seeing if Mr. Hernandez
understood information presented in the form. I also suggested that everyone

would come into my office after this task was accomplished. The only change in

my decision making was to determine that it would be best to have an individual
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discussion with Mr. Evans, rather than having Mr. Hernandez listen any further
to an exchange on ethical and legal requirements for informed consent.

18. Mr. Evans references and misrepresents specific sections of my
informed consent form. Several examples of this issue are provided in the
following points.

19. Mr. Evans’ motion, and Mr. Hernandez’s declaration, suggest
that my form is confusing and creates the impression that the plaintiff may be
responsible for charges. With regard to any confusion Mr. Hernandez may have
had on this matter, this issue could have been addressed during the interview
when questions would be asked and answered. With regard to Mr. Evans, the
basis for his purported concerns are difficult to understand. All writings on
informed consent, of which I am aware, make it crystal clear that individuals
must have an understanding of financial arrangements before psychologists
proceed with services. Dr. Deutsch’s informed consent form has such a section,
as I am confident would be the case for any psychologist with whom Mr. Evans
has worked.

20. My informed consent form clearly speaks to the difference in
arrangements that results from whether I am retained by the individual’s attorney
or by opposing counsel. The statement also informs individuals under what
conditions opposing counsel may attempt to recover costs.

If you have been sent by your own attorney for an evaluation, he or she
will be billed. Depending on your arrangement with your attorney, these

charges may be passed on to you. If this situation applies, then you should
discuss with me any questions you have about fees.

DECLARATION OF GERALD ROSEN OPPOSING EXCLUSION LE GROS BUCHANAN
—Page 7 & PAUL
701 FIFTH AVENUE
SUITE 2500

SEATTLE, WASHINGTON 98104705
Page 55 (206) 623-4990




10

11

12

13

14

15

16

17

18

19

20

21

22

23

In all other cases, there is no need for you to be concerned about financial

arrangements. The cost of my services are billed directly to the law firm

or company that has retained me and they, not you, are responsible for the

charges. The only exception is a charge that results from missed

appointments or late cancellations. In such cases, an attorney may attempt

to recover the costs from you.
Evaluation Information Form, (R-1) p. 2. This is nothing improper in my providing this
information, despite Mr. Evans’ aspersions. Quite the contrary, this is exactly the type of
information a psychologist should provide.

21. Mr. Evans’ Motion suggests that my form “requires that the
examinee state whether or not the examinee waives the attorney client
privilege.” To the contrary, the form reminds individuals of this privilege so they
will not in some casual or accidental manner reveal discussions with their
attorney. As can be seen from a review of my consent form, the statement an
individual is asked to sign reads: “I understand that communications with my
attorney are protected by the attorney-client privilege and it is my right to not
disclose these communications.” Evaluation Information Form, (R-1) p.3. The
information in my form, and my request that individuals acknowledge this issue,
is a direct result of protecting the plaintiff and myself from accusations made by
individuals (such as Mr. Evans) who portray me as trespassing a respected
privilege.

22. It is difficult to imagine that anyone would argue that
individuals should not be informed of their rights under the Consumer Protection

Act. Yet, Mr. Evans cites this portion of my informed consent form among

those sections that he finds objectionable. With reference to this section, Mr.
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Evans objects to my instructing that the individual “may have the right to request
a different psychologist for this evaluation.” This statement is in fact correct and
necessary to explain to a plaintiff, unless a court order is in place that restricts
the individual’s choice.

23. Apart from issues pertaining to informed consent, Mr. Evans
tells the Court in his motion, “In the undersigned’s experience, Dr. Rosen has
never opined that a plaintiff claimant has suffered from PTSD.” Mr. Evans
should know that his statement misleads the Court. In my declaration to Judge
Zilly in the Flores Matter, a document I assume Mr. Evans read, it was clarified
that I provided a “firm or provisional” diagnosis of post-incident PTSD to five
survivors of the ALEUTIAN ENTERPRISE maritime accident. F: léres
Declaration, (R-3) § 5.

24. There are other examples of my “opining” that a plaintiff
suffers from the symptoms of PTSD, although in fairness to Mr. Evans, he
would not necessarily know of these. For example, just two months ago I
testified at a video-taped perpetuation deposition on the matter of Atkinson vs.
Taylor et al. (Board of Industrial Insurance Appeals, State of Washington, Cause
No: 08-2-04333-4), that Ms. Atkinson met criteria for the diagnosis of PTSD
after a car accident and assault. In the Atkinson case, like the present cases, I
was retained by defense counsel. Suffice it to say, in the course of many years
serving és a forensic expert, I have assessed individuals who suffered substantial

injury that on occasion met criteria for the diagnosis of PTSD.

25. It is my sincere belief that Mr. Evans created an untenable
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situation that he had not fully thought out, when he acted in an obstructionist
manner and insisted that this examiner could not obtain oral informed consent.

26. Mr. Evans’ stance regarding informed consent is of relatively
recent origin, given that he allowed such consent in past cases. While I cannot
determine the motivation or origins of his current stance, it can be observed that
Mr. Evans’ statements regarding informed consent have occurred in the context
of numerous other derogatory statements that misrepresent my experience,
opinions, and professional conduct.

27. I appreciate the Court's consideration of the issues and the

materials that accompany my declaration.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE

STATE OF WASHINGTON THAT THE ABOVE IS TRUE AND CORRECT TO THE

BEST OF MY KNOWLEDGE AND BELIEF.

DATED this 17th day of June, 2009 in Seattle, Washington.

Gerald M. Rosen, Ph.D.

Clinical Psychologist
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10 (Pages 34 to 37)
34 36
1 letter that comes with the records that I didn't keep. 1  would have a closer estimate. So, that comes to about
2 Soit's possible that I don't have. Yeah, I think 2 46,000, and that sounds more right.
3 otherwise I've produced things. Let me read this first 3 And I apologize. I actually thought I had
4  section. 4  gone into the computer and took away this temporary
5 Q. Idon't mean to suggest you haven't. I'm 5  zeroing which creates confusion.
6 just trying to make sure that we have everything here 6 Q. This document which is the billing lists
7 for all three cases. 7 cumulative charges of $65,514.58. That's what is listed
8 A. Isee. No,Ido not have copies here of any 8  there; correct?
9 of the declarations or things that I signed related to 9 A. Thatis correct. And to explain that
10  trying to compel the exams and related to my trying to 10  figure, there is an artifact from the billing program of
11  have the ability to get informed consent, I didn't bring 11 the 19,505.
12  any of those with me. I figured that those are papers 12 Q. And it also lists cumulative payments of
13  everybody has; right? So I didn't bring that with me. 13 58,954; correct?
14 Q. Okay. 14 A. And within that also would be the artifact.
15 A. Right. Ithink that covers it. 15 Q. So you believe that your work total cost to
16 Q. Very good. Put those down somewhere where |16  date is around $47,000. Is that right?
17  we can get them back. 17 A. On that bill that's correct. The actual
18 (Exhibit Nos. 1, 2 & 3 are marked 18  cumulative charges would be about that.
19 for identification.) 19 (Exhibit No. 6 is marked
20 Q. You also kindly gave us copies of your 20 for identification.)
21  billing invoices, and I've had these marked as Exhibits |21 Q. Doctor, before we started today's deposition
P2 1,2 and 3. And I don't have extras of these because 22 1 handed you a check for $1,400; correct?
23 you just gave them to us. Would you tell us what 23 A. That's correct.
24 Exhibits 1,2 and 3 are? 24 Q. And you insisted that before you would talk
2 5 A. Well, Exhibit 1 are my charges up to 25  to us today at this deposition that you be paid $1,400
35 37
1  yesterday pertaining to services on these three 1  in advance. Isn't that correct?
2 individuals. Exhibit 2 are charges that were separated 2 A. Idon't know that I used those words, but I
3 out from what I will call the regular bill and relates 3 like to be prepaid before a deposition.
4 totime spent on dealing with a motion to exclude. And 4 Q. So if we hadn't prepaid it you wouldn't be
5  Exhibit 3 lists charges that are separated from the, 5  here?
6  quote, regular bill that deals with time lost with 6 A. Actually that's not correct. If you had
7  cancelled IMEs and time spent on another declaration, 7 come in without a check, I would have observed that you
8  whose official name I don't recall. 8  had made that decision and I would have gone forward.
9 Q. Can I borrow those back from you? Again, I 9  ButI appreciate the courtesy of your bringing the
10 apologize. Normally we would hand out copies to 10  check.
11  everybody here, but I'm going to assume you remember {11 Q. Idon't see anywhere here on your Exhibit 1
12 some of this stuff anyway. 12 where you have ever actually charged Mr. Bratz your
13 Based upon the exhibits that you have given 13  stated retainer. Would that be correct?
14  me, your cumulative charges for all three cases to date 14 A. Can 1 look at the bill, please?
15 is $65,514.58. Is that correct? 15 Q. Sure.
16 A. That doesn't sound right. It shouldn't have 16 A. Thank you. So, there would have once been a
17  printed this out. I actually corrected this for you. 17  charge for the retainer. This is a lack of bookkeeping
18  Anyway, let me explain. So somewhere along the way 18  sophistication probably. But in order for me to have
19  there was a zero; right? Somewhere along the way there 19  the retainer applied to charges, I send a bill that has
20  was a zero balance. When that zeroed out, it shows up 20  the retainer on it. And when I get paid the retainer, I
21  asapayment. 21 then take that charge off and the payment sits there.
22 So if you look at the last page there are 22 So that for a period of time there is a deficit -- not a
23 two payments of $19,505. One of those is a true payment 23 deficit, what's it called -- whatever it's called when
24 and the other one is an artifact of the billing program. 24 more has been paid than services have been performed.
25  So if you take $65,000 and subtract $19,000, then you 25 So it's likely that a bill was sent out at
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12 (Pages 42 to 45)
42 44
1  patient and you're treating them? What's the difference 1  That's the best I can recall.
2 between those two things? 2 Q. If you take a look at page 33 of the exhibit
3 A. There are large differences and the roles 3 that we just handed to you through -- I'm sorry?
4 actually can be conflicting, because as the therapist my 4 A. Ican think of a case where I -- a couple of
5 alliance and allegiance is to my client. I am 5  instances where I've turned down a case because I got a
6  attempting to establish rapport and help that client 6  phone call from the other side, if that's what you mean.
7  toward the stated goals. I'm working with a number of 7  Butanyway, okay.
8  assumptions in that framework, which is the clients are 8 Q. Pages 33 through 36.
9 typically motivated to report information as accurately 9 A. Yes.
10  as they can in order to further assessment and 10 Q. This is a list of cases that you provided to.
11 treatment. And then there are all sorts of benefits and 11  us where you have testified before. Is that correct?
12  pitfalls to that model. 12 A. Yes.
13 The model of a forensic assessor is that the 13 Q. And does this go through all of 2008 or only
14  allegiance is to the issues that are trying to be 14  part of 2008? Turning to page 36.
15  determined in relation to whatever is before the court 15 A. The only way I would know that is to look on
16  and to apply what's known in psychology to those issues. 16  my computer for the most recent thing. It looks pretty
17  Rapport is established for the purpose of furthering the 17  complete for 2008, but I could be forgetting something.
18  assessment, but not to establish a therapeutic alliance. 18  So when was this provided, I guess would be the answer
19 Q. The allegiance is to the client, isn't it, 19  tothat. Ifthis was provided in 2009, then it
20  the person who hired you? 20  certainly includes all of 2008.
21 A. Actually the allegiance would be to the 21 Q. Is this your latest document that you have
22 issues at hand and applying what's known in the field to 22 generated for purposes of showing testimony at trial or
23 try to clarify the issues for the court. To the extent 23 deposition?
24 that a particular side hires one, if that creates bias, 24 A. Isee. No, because I have testified now in
25  the responsibility is to try to counter that bias so 25 2009. So there is clearly a newer copy of this.
43 45
1  that you can accurately be informing the court. 1 Q. There is one?
2 So I think of the allegiance as being to the 2 A. Inmy computer, yes. Do you want me to
3 court. That's my responsibility in terms of who I'm 3 print that out?
4 trying to talk to about the issues. I'm being asked to 4 Q. Possibly.
5  do that by the party that retains me and pays me. 5 A. Okay.
6 Q. Have you ever turned down a case from a 6 Q. Why don't we work with what we've got first.
7 defense firm? 7 A. Okay.
8 A. Well, there are times where I'm called and 8 Q. On the cases that you now have in front of
9  I'mnot appropriate. I have been called by defense 9  you which are pages 33 through 36, a list of cases
10  firms and actually a plaintiff attorney on head injury 10  involving testimony 2003 to current, can you identify
11  cases. I'm not a neuropsychologist. So I turn those 11  any case in there where you opined that an injured
12  down. I've turned cases down because I'm too busy and I 12  person had post traumatic stress syndrome on a chronic
13  can't take cases. Is this what you mean? 13 basis?
14 Q. Have you ever turned a case down for a 14 A. And this is for what time frame again?
15  defense firm that you had the time for, you weren't too {15 Q. From 2003.
16  busy, and they were willing to pay? 16 A. The entire time frame?
17 A. And it was in an area where I had expertise? 17 Q. Through 2008.
18 Q. Yes. 18 A. Okay.
19 A. Okay. Soitisn't that they were calling me 19 Q. The entire list.
20  and I was the wrong expert. 20 A. There is one case where -- no, I don't think
D 1 Q. Right. 21  thatthat I did decide PTSD. Let me just think. Okay.
D2 A. Okay. Have I ever been called by a law firm 22 Does it apply if I would have been testifying that in a
23 and just don't take the case. Not that I can recall. I 23 group of individuals one of them or several of them
24 can't say it's never happened. So I turn cases down if 24 could have PTSD on a chronic basis but I couldn't say
25  Idon't have the expertise or if I don't have the time. 25  which ones?
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46 48
1 Q. I'd just like to know whether or not you can 1 Q. You have identified one. So is it correct
2 identify a single person where you as the professional 2 to say then out of all of the cases that you have worked
3 opining on the case opined on a more probable than not 3 onsince 2003, now including both the cases we talked
4 basis that the person had post traumatic stress syndrome 4  about earlier that you testified on and the cases where
5  on a chronic basis. Just identify one for me. 5  you have a written report on, all those cases as you sit
6 A. So on this list there would be no one where 6 here and testify today you can think of one case where
7 Ispecify a particular individual, where I specified 7  the person in your opinion met the PTSD criteria. Is
8  that a named individual had PTSD on a chronic basis. 8  that correct?
9 Q. So just to be clear, in all cases listed by 9 MR. BRATZ: Object to the form of the
10  you from the beginning of 2003 through the cases listed 10  question.
11  here for 2008 where you have testified at trial or by 11 A. No. I can think of one case where I
12 deposition, you have not testified or opined on any 12  testified to that, and that was in 2009. And then if
13 single case that the person had PTSD on a chronic basis; 13  were to estimate, I would say that over those years
14  correct? 14  there's probably been only two or three other cases. So
15 A. Well, one of these cases involves a group. 15  avery small number of cases.
16  And so in terms of these -- all of these cases with 16 Q. (By Mr. Evans) And going back, I think you
17  individuals, that is correct. And in terms of the 17  said you handle about 30 cases a year, 25 to 30 cases a
18  group, I did not specify any one individual that I 18  year?
19  determined had PTSD on a chronic basis. 19 A. In various degrees, right.
20 Q. Now, in addition to the list that we have 20 Q. Soif we go from 2003 to 2008, we have five
21  here, as you identified earlier in your deposition you 21  years, that would be about 150 cases. So would it be
22 have a number of cases that you have worked on whereyou [22  fair to say out of 150 cases that you have reviewed you
23 haven't testified? 23 have opined that the person met the PTSD criteria in
24 A. That's correct. 24 approximately two to three cases?
25 Q. In fact, that's even larger than this list 25 A. Out of approximately 125 to 150 cases, not
47 49
1  of cases where you have testified. Quite a bit larger, 1 all of which involved independent assessments, I would
2 isn'tit? 2 have opined in probably less than five that people met
3 A. That's correct. 3 criteria for PTSD.
4 Q. As to those persons, can you name one case 4 Q. And of those five, did you opine --
5  where you opined that the person had PTSD on a chronic 5 A. Less than five.
6  basis and so stated on a more probable than not basis in 6 Q. Less than five, okay. Of those -- well, can
7  your report? 7  we be a little more precise? Would three be a better
8 A. And this is going from 2003 to 2008? 8  number?
9 Q. Yes. 9 A. We could say that it's probably three or
10 A. Well, I can't think of names. And you want 10 four, and at most five.
11 names? 11 Q. Of those cases did your opinion state that
12 Q. I want anything that would identify a case 12  in any of those cases that the post traumatic stress
13 for me. 13  syndrome was chronic and permanent in any respect?
14 A. Isee. I knowIhad a case where I opined 14 A. No. I would not have had any case where I
15  the person met criteria for PTSD, but I'm not thinking 15  was testifying that the PTSD in my opinion was
16  ofthe name of the case. And, in addition, if the case 16  permanent. It could be chronic in the sense of more
17  hadn't involved testimony I don't know that I would 17  than six months, but I would not have testified that it
18  disclose the name of the case. 18  was permanent.
19 So I have had cases where I have 19 Q. You would never testify that PTSD is a
20  testified -- not testified. I've had cases where I have 20  permanent condition. Is that correct?
21  determined -- well, first in 2009 I did have a case 21 A. That's interesting. Well, I think I could
22 where I testified. But then I have had cases where I 22 entertain the concept of someone having permanent
23 have determined that an individual meets criteria for 23 residuals from a trauma that was sufficiently
24  PTSD, if that's what you are asking. And not that many, 24 unresponsive to treatment that they still met criteria.
25  but I have had some. 25 I can conceptualize that possibility. I don't
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50 52
1 currently, but in my practice I've had clients who met 1  write in a case in fact turn out to be correct or
2 criteria for PTSD who have had problems for years. So I 2 accurate. Isn't that correct?
3 guess I could say that the concept exists and it's 3 A. Ithink for the most part that is correct.
4 conceivable that it could be applied to a case, and that 4 Idon't have feedback after the assessment in terms of
5  hasn't been the situation in the cases that I've 5  the case on most cases. I mean, I can think of -- there
6 evaluated over these years in my forensic work. 6  are some cases where there is some feedback that I get
7 Q. Of those cases that we are talking about 7 in terms of how the plaintiff reacted when the case
8  here -- the approximate 150 cases, is it? 8  settled or things that were said after, but I don't have
9 A. Tthink we said 125 to 150. 9  any data in terms of their adjustment a year later.
10 Q. Okay, 125 to 150 cases. 10 Q. Out of all of those cases, the 125 to 150,
11 A. Not all of which are assessed. 11  where you have opined that a person did not have PTSD
12 Q. Right. Have you in any of those cases ever 12  and could go back to some occupation --
13  made any effort to determine after you issued an opinion |13 A. Tjustneed to interrupt, because not all of
14 whether your opinion was correct; followed up, pursued 14  the 125 to 150 cases involved claims of PTSD.
15  the individual to see whether or not you were right? 15 Q. Okay.
16 A. No, I don't think so. And I don't know ifI 16 A. Sol wasn't on some cases opining they
17  ethically could do so. No. 17  didn't have it, on some cases it wasn't a question being
18 Q. In these cases in some instances you suggest 18  raised in terms of what their concern was.
19 that these three claimants or some of them may in some 19 Now having said that, I would need to say
20  way be motivated by secondary gain. You know what 20  that as a psychologist evaluating someone I could wonder
21  secondary gain is? 21  if the person was suffering in some way with reactions
22 A. Yes. We are talking about the three 22 that would meet criteria for PTSD even though it wasn't
23 plaintiffs here? 23 being claimed. But I just want to make clear not all my
24 Q. Right. 24 cases involve claims of PTSD.
25 A. Okay, yes. 25 Q. Are you aware of any case where you have
51 53
1 Q. And you I presume have made that suggestion 1  opined that a person did not have post traumatic stress
2 in other reports that you have issued in other opinions 2 syndrome and could go back to an occupation working in
3 that you have expressed in cases? 3 fishing, and actually did go back and work in fishing
4 A. Yes. 4 after their case settled or after their claim was
5 Q. Have you ever where you've opined that an 5  resolved?
6  individual is involved in secondary gain, that is where 6 A. Just to be clear under the question. In my
7 they are motivated by the gain of litigation or a claim, 7  forensic role did I ever have a case where I opined that
8  have you ever after making that opinion ever followed up 8  afisherman could go back to fishing if he or she had
9  to find out whether or not you were right or not; looked 9  appropriate treatment, and then learned that they didn't
10  at the individual after your assessment, a year after, 10  go back. Isthat what you are asking?
11  two years? 11 Q. And--
12 A. No. I would like to do that. I don't think 12 A. Or learned that they did go back?
13 there is an ethical way that I can. 13 Q. Let me rephrase the question. Do you have
14 Q. So you don't have any real idea how accurate 14  any information or understanding at all with respect to
15  you are when you make that prediction in a report, do 15 any of the persons who you opined did not have post
16  you, that a person is motivated by secondary gain? You 16  traumatic stress syndrome and could go back and work on
17  don't really have any way of knowing whether or not you {17  a fish boat where the person claimed that they did have
18  are accurate when you do that. Isn't that correct? 18  post traumatic stress syndrome and couldn't go back and
19 A. The way I would know if [ was accurate is if 19  work on a fish boat, and the person ended up going back
20 I had the data that supported the conclusion. If you 20  and working on a fish boat after their case was
21  are saying that -- I don't have any independent 21  resolved? Do you have any information or evidence of
22 confirmation of the accuracy of my opinion based upon 22 that?
23 data subsequent to my evaluation. 23 A. None that I can recall at the moment. And
24 Q. So you don't have any independent evidence 24 I'm sure you don't want me to go through my computer and
25 at all to know whether or not the opinions that you 25  identify all the maritime cases. So I could say none
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54 56
1  thatI can think of at the moment related to my forensic 1 A. No, that's not correct.
2 work. 2 Q. What is the $7,920 for then? What is it?
3 Q. Do you have any professional studies or 3 A. That's for two days of exams that never
4 evidence that relates to how often a professional like 4 occurred and time spent preparing a declaration and
5  yourself makes an opinion that a person is involved in 5  responding to the circumstances of the two days that
6  secondary gain and can go back to an occupation if they 6  never occurred.
7  choose, and after making this claim and resolving their 7 Q. How much did you charge for the two days of
8  claim they then go back to their occupation? Do you 8  exams that never occurred?
9  have any academic information in that regard or studies, 9 A. $2,800 each day is $5,600.
10  anything of that sort? 10 Q. So you charged $5,600 for two days of exams
11 MR. BRATZ: Object to the form. 11  that you never conducted; correct?
12 A. IfI understand the question, yes, there is 12 A. That's correct.
13 literature on people's adjustments after their claims 13 Q. And those were exams that you cancelled?
14  aresettled. And the literature is kind of mixed. I 14 A. Those were exams that could not go forward
15  haven't looked at the literature in a few years so I 15  because you would not allow informed consent.
16  can't give you specific studies, but I can find them. 16 Q. But you are the one who cancelled the exam.
17  And some studies indicate that people continue to have 17  You are the one who said the exams are off and you
18  problems after their cases are settled. And there are 18  cancelled them; correct?
19  some studies that indicate, I think, that some people 19 A. Iwouldn't phrase it that way. I would say
20  get better. 20 I was the one who informed you that it would not be
21 Now, those studies don't speak to what the 21  ethical for me to proceed without informed consent, and
22 experts were saying in the course of the case. But if 22 you were the one who continued to not allow informed
23 one assumes that there is a large number of cases where 2?3 consent.
24 people are saying there's secondary gain, the studies P 4 Q. But you cancelled the exams?
25  would suggest that there are certainly at least some D 5 A. No. You took a stand that did not allow the
55 57
1 cases where after the case is settled the people 1 exams to go forward.
2 continued to have their problems. Idon't think those 2 Q. Doctor, I don't mean to argue with you, but
3 cases are specific to maritime work, but they do bear on 3 you are the one who said the exam is over, you are the
4 this question of how do people adjust after their 4 one who shooed us out of your office; right?
5  lawsuits are over. 5 A. I'm the one who told you that the exams
6 Now, that doesn't answer the question of the 6  could not go forward with the stance you took. You are
7 accuracy of a specific person's opinions. And as you 7  the person who maintained your stance and therefore
8  were pointing out, I don't have data that tells me a 8  prevented the exams from going forward.
9  year out, three years out was I correct. 9 Q. And it was suggested at that time that you
10 And there are some other issues related to 10  call Mr. Bratz, and his phone number was given to you;
11  this, but since I don't think they are contained in your 11 correct?
12 question I will stop there. 12 A. That's correct. You had said that that was
13 Q. (By Mr. Evans) Okay, fair enough. Back to 13  apossibility, that I could call Mr. Bratz if I had any
14  the billings for a moment here. I have a couple other |14  confusion or questions about what we were discussing.
15 exhibits. One of them is Exhibit 3. This is the 15 Q. In fact, I asked you to do that; right?
16  Dbilling that you issued for the IME on these two 16 A. You encouraged me to do that if I wanted to
17  individuals that was cancelled. 17  do that.
18 A. Yes. 18 Q. And you declined to do that?
19 Q. Is that correct? 19 A. Tadvised that it would be more appropriate
0 A. Yes. 20  for you to call Mr. Bratz because I was quite clear on
P 1 Q. And the total amount that you charged for 21  my responsibilities with informed consent, and that
22 that was how much? 22 perhaps it was something you wanted to discuss with Mr.
P 3 A. $7,920. 23  Bratz. Butl didn't need to call him to determine what
P 4 Q. So you charged $7,920 for two days of exams |24  Iknew about informed consent.
05  that never occurred; correct? 25 Q. So the answer is, no, you did not call Mr.
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1 Bratz? 1  saw one of my three individuals, that you not either
2 A. That's correct. Idid not call him. 2 orally or in writing ask him to agree to the conditions
3 Q. That form that you call informed consent, in 3 in your three page form? Do you see where it says that?
4 fact that has a lot more on it than things relating to 4 A. It says please note that the order
5  informed consent, doesn't it? 5  specifically provides, this paragraph?
6 A. 1think it all bears on issues that I have 6 Q. Yes, that paragraph. And if you want to
7  some responsibility to communicate to a person about to 7  take a few minutes to review the whole thing, because my
8  undergo a forensic exam. 8  question deals with whether you were aware at the time
9 Q. Did you prepare the form, or how was that 9  of the Flores exam you had been requested not to ask Mr.
10  form prepared? 10  Flores to agree to your form either orally or in
11 A. Well, there's been drafts over the years, I 11 writing. That's the question.
12  guess, and I am the person who writes it. Years ago I 12 A. I'mtrying to think. This goes back to
13  ran it by an attorney. And I don't know if years ago 1 13 Judge Zilly. Is that correct? I'm trying to think in
14  alsoran it by a colleague. But I'm basically the 14  terms of I wasn't aware of -- I haven't seen this letter
15  author of it and had it checked over by at least one 15  and I wasn't aware of this orally thing. I can't
16  person. 16  remember if there was something about how Mr. Flores
17 Q. How long have you used a written form like 17  didn't have to sign anything.
18  that? Or Ishould say how long have you used that 18 So I think there was, I think that there had
19  particular form? 19  to be motions to compel the assessment of Mr. Flores. |
P 0 A. You mean that version of the form? 20  think in that Judge Zilly said that he didn't have to
D1 Q. Yes. 21  signanything. I don't recall there was anything about
P 2 A. Idon't know. It was probably -- well, 22 not getting oral acceptance. So the --
3 there is probably a date on it in terms of when the 23 Q. Do you think that — I'm sorry. Am I
P4 revision occurred. So I would have been using it since 24  interrupting your answer?
25 that date. 25 A. I guess I was going to finish with one extra
59 61
1 (Exhibit No. 8 is marked 1 sentence. Which was that, because I think you were
2 for identification.) 2 asking on the day that -- maybe I forget what you were
3 Q. Doctor, I have handed you what's marked as 3 asking, so I'll stop.
4  Exhibit 8. Do you have that in front of you? 4 Q. TI'll represent to you that this is a letter
5 A. Yes. 5  that I prepared to send to you on February 27, 2009, and
6 Q. And that is a letter dated February 27, 6  before sending the letter I sent it to Mr. Bratz for his
7 2009; correct? 7 review, that Mr. Bratz said don't send that to Dr. Rosen
8 A. That appears to be correct, yes. 8  and requested that I give it to him, him being Mr.
9 Q. And it says via hand delivery and it appears 9  Bratz, without Mr. Bratz saying he would or he wouldn't
10  to be hand delivery to you, Dr. Gerald Rosen, at your 10  give it to you or making any commitment.
11  address here? 11 So my question is whether or not Mr. Bratz
12 A. Yes. 12 ever showed this letter to you. And I understand your
13 Q. Have you ever seen this letter before? 13  answer to that question to be, no, you have never seen
14 A. No. 14 this letter before. Is that correct?
15 Q. Iwant you to take a couple minutes to look 15 A. That's correct.
16  atit. 16 Q. And I would further understand that no one
17 A. Do you want me to read the whole thing with 17  informed you as of the time and place of the Flores exam
18  some care? 18  that his lawyer was objecting to your asking him to
19 Q. Whatever you feel is necessary to answer my 19  agree to your exam conditions either orally or in
20  question. Why don't I pitch a question to you and then {20  writing. No one told you that. Is that right?
21  you tell me if you need to. 21 A. That's correct.
22 A. Sounds good. 22 Q. Then we are done with that exhibit. Do you
23 Q. In the second paragraph, can you recognize 23 need to take a short break or do you want to keep going?
24 there that this was a letter on February 27, 2009 asking |24 A. I'm okay.
25  in the Flores case, which was the first case where you 25 MR. EVANS: Why don't we take a real short
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1 AFFIDAVIT 1  taken at the time of the foregoing examination;
2 STATE OF WASHINGTON ) 2 That I have made arrangements for delivery
) SS. 3 ofthe deposition to the appropriate place of filing.
3 COUNTY OFKING ) 4 IN WITNESS HEREOF, I have hereunto set my
4 5  hand and affixed my official seal this 28th day of
5 I declare under penalty of perjury that I ,6] September, 2009.
6  have read my within deposition, and the same is true and 8
7  accurate, save and except for changes and/or 9
8  corrections, if any, as indicated by me on the o
9  Correction Sheet. 11
10 12 SUSAN CANNON, CCR
11 DATED this day of , 2009. Notary Public in and for the
12 13 State of Washington, residing
13 at Kirkland.
14 14 My commission expires 5/13/2010.
15 CCR License No. 2314
16 15
17 GERALD M. ROSEN, Ph.D. L6
18 17
18
19 19
20 b0
P 1 b1
D 2 b2
23  SUSAN CANNON, CCR #2314 b 3
24 Court Reporter D 4
2?5  Date taken: September 23, 2009 D5
115
1 CERTIFICATE MOBURG & ASSOCIATES
2 STATE OF WASHINGTON ) COURT REPORTERS
) SS. 1601 FIFTH AVENUE, SUITE 860
SEATTLE, WA 98101
3 COUNTY OFKING ) 206-622-3110  Fax 206-343-2272
4 I, the undersigned Notary Public in and for Info@MoburgReporting.com
5 the State of Washington, do hereby certify:
6 That the annexed and foregoing deposition of PLEASE MAKE ALL CHANGES OR CORRECTIONS ON THIS SHEET
7  each witness named herein was taken stenographically SHOWING PAGE, LINE AND REASON, IF ANY. SIGN THIS SHEET,
. X g SIGN THE ACCOMPANYING SIGNATURE SHEET (AFFIDAVIT).
8  before me and reduced to typewriting under my direction;
9 I further certify that the deposition was PAGE LINE CORRECTION AND REASON
10  submitted to each said witness for examination, reading
11  and signature after the same was transcribed, unless
12  indicated in the record that the parties and each
13  witness waive the signing;
14 I further certify that I am not a relative
L5  or employee or attorney or counsel of any of the parties
16  tosaid action, or a relative or employee of any such
17  attorney or counsel, and that I am not financially
18 interested in the said action or the outcome thereof;
19 I further certify that each witness before
0 examination was by me duly sworn to testify the truth,
21 the whole truth and nothing but the truth;
D 2 I further certify that the deposition, as GERALD M. ROSEN, Ph.D.
23 transcribed, is a full, true and correct transcript of SUSAN CANNON. CCR #2314
24 the testimony, including questions and answers, and all ,
P5  objections, motions, and exceptions of counsel made and Date taken: September 23, 2009
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MOBURG & ASSOCIATES
COURT REPORTERS
1601 FIFTH AVENUE, SUITE 860
SEATTLE, WASHINGTON 98101
(206) 622-3110 FAX (206) 343-2272
E-mail: Info@MoburgReporting.com

September 28, 2009
DAVID C. BRATZ
Attomey at Law
LeGros, Buchanan & Paul
701 Fifth Avenue, Suite 2500
Seattle, WA 98104

IN RE: FLORES V. GLACIER FISH
DEPOSITION OF: GERALD M. ROSEN, Ph.D. (9/23/09)

A copy of the deposition transcript of the above-named
deponent is provided via E-transcript along with scanned
exhibits. Please have the deponent review the
deposition and sign the Correction Sheet and Affidavit.
The signed Correction Sheet and Affidavit should then,
within 30 days, be forwarded to:

THOMAS C. EVAN

Attomey at Law

INJURY AT SEA

4705 16th Avenue

Seattle, WA 98105
who is retaining the original deposition until time of
the trial.

If you have any questions, feel free to contact me at
the number listed above.
Sincerely,

SUSAN CANNON, CCR

cc: THOMAS C. EVANS

Moburg & Associates (206) 622-3110 Court Reporters
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HONORABLE DOUGLASS NORTH

o
R
T W
%gﬁ@sﬂy 4 'L%Q%

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

AT SEATTLE
AN CELMO RODRIGUEZ GARCIA, a ¢
seaman, No. 08-2-12754-1SEA ‘ '
| ﬂ,/g,/(/ -
Plaintiff, ‘[.ppepeseé% RDER GRANTING MOTION
- | TO COMPEL RULE 35 EXAMINATION;
\2 ENTERING PROTECTIVE ORDER
: : EXCLUDING PLAINTIFF'S COUNSEL

GLACIER FISH COMPANY, LLC,a - FROM RULE 35 EXAMINATION; and
Washington corporation, ORDERING SANCTIONS

Defendant. |

THIS MATTER has come on before the above-entitled Court on Defendant Glacier

Fish Company, LLC s Combined Motion to Compel Rule 35 Examination; for Protective

Order Excluding Plamtlff‘s Counsel from Rule 35 Examination; and for Sanctlons The

Court has reviewed the files and records herein, the memoranda and declarations submitted

by the parties in support of, and in opposition to the motion (if any), and finding itself fully

apprised of all issues presented, GRANTS Defendant's Motion.

In granting Defendant's Motion, the Court specifically FINDS:

[proposed] ORDER GRANTING MOTION TO COMPEL RULE 35

EXAMINATION; ENTERING PROTECTIVE ORDER
EXCLUDING PLAINTIFF'S COUNSEL FROM RULE 35
EXAMINATION; and ORDERING SANCTIONS — Page 1
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(1) The Plaintiff's méntal state is "in controversy" and the Defendant has
established "good caﬁse" for the requested independent medical examination,
as fequired under Civil Rule 35.

(2) Defendant's proposed expert, clinical psychologist Dr. Gerald M. Rosen, is a
suitably licensed or certified examiner under Civil Rule 35.

(3) The duration and timing of the examination--one full day and one half day (on
nonconsecutive days)--is reasonable and proper.

Q)] P're-cxamination disclosure of the standardize’d tests to be administered shall
not be required.

(5) Dr. Rosen is expressly allowed to: (i) read the document entitled "Information
Peﬁaining to Legal, Insurance, and Employer Evaluation" to the Plaintiff; (ii)
seek Plaintiff's verbal understanding of the information cohtained'therein; and
(iif) seek the Plaintiff's verbal acknowledgement and/or acceptanceito those
terms and conditions. No Civil Rule 35(a)(2) representative shall impede Dr.
Rosen's process of obtaining informed consent.

(6) Defendant will}reim‘burse Plaintiff for his examination-related mileage at a
rate of $0.51/mile and for documented reasonable food and lodging expenses
associated with his attendance.

As such it is hereby ORDERED that Piainﬁff submit to a mental examination with the
following specifications:

Examiner: Dr. Gerald M. Rosen, Ph.D., will perform Plaintiff's Rule 35 examination.
Date/Time:  July 13, 2009 from 9:30 am. to 5:00 p.m. (with appropriate breaks);

July 15, 2009, from 9:30a.m. to 1:30 p.m. (with' appropriate breaks).

[proposed] ORDER GRANTING MOTION TO COMPEL RULE 35 LE GROS BUCHANAN
EXAMINATION; ENTERING PROTECTIVE ORDER . | &PAUL
EXCLUDING PLAINTIFF'S COUNSEL FROM RULE 35 700 FETH AVENLE
EXAMINATION; and ORDERING SA NATTANTG Do A SEATTLE, \»2?):"217(5 lggl() 98147031
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Place: Office of Gerald M. Rosen, Ph.D.

2825 Eastlake Avenue East, Suite 205
Seattle, Washington, 98102 ‘

Manner, conditions & scope:

1. IntervieWs and testing of Ancelmo Rodriguez-Garcia at Dr. Rosen's ofﬁce for clinical
assessment to include (a) a thorough evaluation of all presenting problem(s); (b) an
assessment of the individual's beliefs as to what caused the alleged problems; (¢) an
exploration of all reasonable competing hypotheses; (d) an evaluation-of treatment
efforts to date; and (e) an assessment of the individual's prognosis with
recommendations for any future treatment that appears identified.

2. An interpreter, Court-certified in the Spanish language, will be present for all portions
of the mental examination.

3. Dr. Rosen will digitally audio-tape the examination, and a copy of this recording will
be made to Plaintiff's counsel and/or Plaintiff's qualified expert.

4. Dr. Rosen will not require Plaintiff to sign or fill out any documents.

5. Any representative present under Civil Rule 35 must strictly comply with the

 limitations of subpart (a)(2), and must not engage in any conduct or actions that
obstructs or interferes with the ekamination. Per the protective order entered
concurrently with this Order, Plaintiff's counsel Thomas C. Evans is prohibited from
acting as the Rule 35(2)(2) represgntative and from attending thc examination in any
other capacity.
In additioh, the Court specifically FINDS that Mr. Evan's imprbper, unreasonable,

harassing and obstructive conduct at the agreed to Rule 35 examination of plaintiff

|~ [proposed) ORDER GRANTING MOTION TO COMPEL RULE 35 LE GROS BUCHANAN
EXAMINATION; ENTERING PROTECTIVE ORDER o & PAUL
EXCLUDING PLAINTIFF'S COUNSEL FROM RULE 35 o TOE A
EXAMIN ATION:;: and ORDERINT O ANTAMTAYTS T ~ SEATTLE, \vi»t)s()r)u(r;lglgzlo93m+705|
. 2 ( 23
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Hernandez on June 10, 2009, persistent unjustified refusal to allow Dr. Rosen to obtain the
Plaintiff's informed consent, and unlawful substantive ex parte conduct wifh Defendant's
retained expert, and the unabated likelihood of further interruptive and/or inappropriate
behavior at other examinations conducted by Dr. Rosen, is gobd cause for his exclusion from
Plaintiff's Court ordered Rule 35 examination. NOW, having found good cause established,

the Court ORDERS ENTRY OF A PROTECTIVE ORDER excluding Mr. Thomas

~ Evans from attending, in any capacity, the Rule 35 examination of Plaintiff.

Mo;eo‘ver, the Court ORDERS ENTRY -OF SAN CTIONS under Civil Rule
37(a)(4) & (d) against Plaintiff's counsel Mr. Thomas Evans, personally, for his ifnproper and
unlawful conduct with defense expert Dr. Résen on June 10, 2009, and for inexcusably
failing to raise any issues regarding obtaining of informed consent prior to that date, in the

amount of §

DlATED this Qéfé day of JW | , 2009.
Diaglocs 4. /%20

HONORXBLE DOUGLASS A. NORTH
King County Superior Court Judge

[proposed] ORDER GRANTING MOTION TO COMPEL RULE 35 LLE GROS BUCHANAN
EXAMINATION; ENTERING PROTECTIVE ORDER » & PAUL
EXCLUDING PLAINTIFF'S COUNSEL FROM RULE 35 T "
EXAMINATION; and ORDERI ™™ ™~ SromyorTe ™ . : SEATTLE, \y’i};\s(:t||(t;l7(§_|}())gi()93|0+705|
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Presented By:

DAVID C, BRATZ, WSBA #15235

CAREY M.E. GEPHART, WSBA #37106

Attorney for Defendant Glacier Fish Company, LLC
LeGros, Buchanan & Paul

701 Fifth Avenue, Ste. 2500

Seattle, WA 98104

Telephone: (206) 623-4990

Fax: (206) 467-4828

CERTIFICATE OF SERVICE

The undersigned certifies that on this day she caused to be served
in the manner noted below, a copy of the document to which this certificate is
attached, on the foliowing counsel of record: '

Thomas C. Evans
4705 16" Avenue NE
Seattle, WA 98105
Tel: (206) 527-5555
Fax: (206) 527-0725

0O ViaMail
O Via Facsimile
B Via Messenger

I certify under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct this /O day of June, 2009

. MALL Uil y.
“[nanhe] _ / ) % o
/ Sighed at Seattle, Washington

[proposed] ORDER GRANTING MTN TO COMPEL IME, LE GROS BUCHANAN
ISSUING PROTECTIVE ORDER & ORDERING SANCTIONS ' & PAUL
(08-2-18009-3SEA)- Page 5 7OFFTH AVENUE

SEATTLE, WASHINGITON 981047051
Page 73 (206) 623-4990
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THE HONORABLE DOUGLASS A. NORTH
MONDAY JULY6 2009/WEDNESDAY, JULY 15, 2009

Without Oral Argument

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

CASE NO. 08-2-12754-1 SEA
ANCELMO RODRIGUEZ — GARCIA, a | MOTION FOR IMMEDIATE RELIEF
seaman, , FROM JUNE 26, 2009 COURT
: ORDER (CR 60(a) & (b))

Plaintiff, NOTE ON MOTION CALENDAR:
V. : JULY 6, 2009
GLACIER FISH COMPANY, LLC, a MOTION FOR RECONSIDERATION
Washington corporation (MOTION IN ALTERNATIVE)

, _ NOTE ON MOTION CALENDAR:
Defendant. JULY 15, 2009
JOINT MOTIONS

Plaintiff seéks immediate relief frorm a possibly mistakenly entered Order on
June 26, 2009 under CR 60(a) & (b) upon grounds and for the reasons that either
the Court did not have the opposition by Plaintiff to Defendant’s motion and/or
Defendant’s Proposed Order was signed by defaulf and/or without recognition of
certain specific Terms & Conditions. This is also Plaintiff's Motion .for
Reconsideration of this Court’s June 26, 2'00_9 Order to the extent identified herein
and if for any reason the Court ha\'ring. Plaiﬁtiffs opposition nonetheless, éntered

MOTION FOR RECONSIDERATION & RELIEF~ INJURY AT SEA - SEATTLE

R - 05 - 16™ AVENUE NE- SEATTLE, WASHINGTON 98105
FROM COURT ORDER 1 Page 74 TELEPHONE (206) 527-8008  FaX (206) 527-0725
TOLL FREE 1-800-SEA-SALT
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Defendant’s Order, this Court is now urged to reconsider the punitive and
unsupported provisions of said order. Plaintiff’s request for relief is also outlined in
a companion letter served with these motions documents, also dated July 6, 2009,
and directed to The Honorable Douglass North, Judge.

I. RELIEF REQUESTED

{t=— (1) --Pursuant- to -€R- 60(b}; vacatethis-Court’s  June 26, 2009 Order i its |~

entirety, upon a finding said Order was mistakenly entered without full
consideration of Plaintiﬁ’s Opposition.

(2) As an alternative to the above, and in accordance with CR 60(b), vacate
those provisions of the June 26, 2009 Order at P. 2, | 5, to the extent that Dr.
Rosen advises and discuss with Plaintiff, Ancelmo Rodriguez—Garcia,. and seeks
consent with i'éspect to, issues regarding a&orney-client privilege, and further
vacate that poftion of said Order irnpdsing a uﬁdefmed $5,000 paymént.

(3) In alternative to each of the above, pursuantAto CR 59(a), reconsider the
above this Court’s June 26, 2009 Order.

| II. STATEMENT OF FACTS

This Court’s Order of June 26, 2009 is extraordinarily punitive, unsupported,

| and suggests relief thatvfranAkl‘y likely only would be entered upon default.

This Court’s Order puts Plaintiff's counsel in an extraordinary ethical

dilemma. The Court has signed an Order, which at P. 2, | 5, requires that

__ Plaintiff’s counsel deliver up his client to Defendant’s hired fepresentative, Dr.

Gerald Rosen,on July 13, 2009, and in the forced absence of Plaintiff’s counsel,

MOTION. FOR RECONSIDERATION & RELIEF INJURY AT SEA - SEATTLE
FROM COURT ORDER - 2 47085 - 16™ AVENUE NE * SEATTLE, WASHINGTON 98105
) Page 75 TELEPHONE (206) 527-8008 « FAX (206) 527-0725

TOLL FREE 1-800-SEA-SALT
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‘other pafty’s opponent (ex-parte) to discuss attorney-client issues and waiver of |

Plaintiff is required to allow Defendant’s hired représentaﬁVe, Dr. Gerald Rosen, to
advise Plaintiff as to what this non-attorney doctor believes is the definition of
attorney-client privilege and then seek in some form or another, Plaintiff’s possible
consent to waiver of the attorney-client privilege. See specifically, Exhibit 3,

attached fo Letter to the Honorable Douglass A. North, July 6, 2009 wherein Dr.

T Rosen specifically advises that IME examinees may “waive the attorney-client |

privilege and further specifically seeks to determine whether or not the examinee
will waive attorney-client privilege. Absolutely nothing in civil litigation could
provide more of an anathema to an attorney, than a Court Order, requiring that
the attorney deliver his client, ex-parte, to a paid representative of Defendant to
discuss attorney client privilege issues and waiver of attorney client privilege. It is
inconceivable that any Court, appellant or other\;vise, would ever support such a

requirerhent. Requiring a party in civil litigation, to be put in the hands of the

attorney client pﬁvilege, is so offensive and so contrary to civil litigation practice
that no attorney, in good conscience, can, ethically, consent to his client doing so.
Such a requirement nullifies any concept of attorney client privilege and gives one
party, in tﬁis case, ~Defendant, a clearly extra judicial advémtage. Yet, this is
precisely what this Court’s Order of June 26, 2009 would require. It is

inconceivable that this Court would have signed such a requirement except on a

default basis.
MOTION FOR RECONSIDERATION & RELIEF . INJURY AT SEA - SEATTLE

4705 - 16™ AVENUE NE * SEATTLE, WASHINGTON 98105
FROM COURT ORDER -3 Page 76 TELEPHONE (206) 527-8008 * FAX (206) 527-0725

TOLL FREE 1-800-SEA-SALT
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For equally unexplained reasons, this Court’s Order of June 26, 2009 (P. 4,
Lns., 8-12) orders Plaintiff’s counsel to pay $5,000 “under Civil Rule 37(a)(4) and
(d)” under circumstances where none of the proceedings involved even arguably
concern CR 37(a)4) and (d) matters, which relate entirely to deposition, and

discovery matters. Even what the $5,000 is for is thrown into question as a result

of the Court’s interlineations, striking teference to fees “and costs. Again, the |

Court’s action is suggestive of relief entered solely by default.

Plaintiffs counsel vigorously opposes Dr. Rosen quizéing his client on
attorney-client privilege issues and at the risk of further censure, states that
absolutely nothing cbunters an attorney right, indeed, obligation, to advise a client
not to engage in such discussions with an opponent’s representative. That an
attorney would be subject to monetary penalty for rendering such advise, as
appears to have happened here, is a little like being sent to. the firing squad, for
refusing to lie. Plaintiff’s coﬁhsel cannot lie. Plaintiff counsel’s client, Mr. Garcia,
cannot be compelled, under any circumstances in civil litigation, to discuss and
potentially waive, his attorney client privilege, ex-parte, by compulsion of Court |
Order.

‘ Time and time again, during Dr. Rosen’s Jurie 9, 2009 encounter in the
Hernandez casé (Cause No. 08-2-080009 - 3, DrA. Rosen insisted, not just
suggested, that an IME examinee must agree to his Terms & Conditions. The

transcript of proceedings in that case are replete with Dr. Rosen’s insistence on an
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IME examinee’s acceptance of the conditions, not just discussing them, and his
clear cancelIaticn of the exam for the failure to do so:

“Dr. Rosen: I can’t conduct an evaluation unless a person
agrees to it, and accepts the notion that I am going to be
conducting it under the kinds of conditions that I am
speaking about in this form. So I have had many people
who don’t sign this, but they do agree that they understand
1t and they accept 1t ”

T‘raﬁscript, P. 10, Ln. 23-P. 11, Ln. 3

“Dr. Rosen: If you are not going to let him formally accept it,
then it would not be proper for me to conduct the exam.
Because 1 can’t conduct the exams that people aren’t
themselves accepting, unless there is a Court Order that has
them doing it against their wishes.” '
Transcript, P. 11, Ln. 5-9.

“Mr. Evans: . . . I hope that you understand correctly what I
have written here. What I have written is, you should not
ask our client to agree or accept your conditions on your
InformatiOn sheet. :

Dr. Rosen And I have to ask him to accept it...and sol
think we can just stop for today . :

Transcript, P. 15, Lns. 7-16

' Dr. Rosen made it extremely clear — only if a Plaintiff agrees to his conditions, will
he continue with the exam and that is completely and utterly contrary to state law,
CR 35, case precedent, and any authority of thls Court with respect to attorney-
client privilege issues. As stated in Plaintiff’s motion documents, at Plaintiff’s
counsel suggestion, the complete examination form was read to Plaintiff so that Dr.

Rosen could be assured that Plaintiff was aware of his form and originally Dr.
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Rosen agreed that would be sufficient. Dr. Rosen simply wanted to make sure that
in that specific case (Hernandez) that Mr. Hernandez understood the form:
“Dr. Rosen: I would like you to establish that if he
understands, which would be communicating my questions
of concern. And then, if he has questions, then you could

still come in and we can discuss the questions he has.”

__ _Transcript, P. 7, Lns. 21-24. _

However, as stated above, Dr. Rosen later changed his mind.

It is inconceivable, that there was not even an IME examination in this case,
that punishment would be imposed. Further still, it is also inexplicable that
punishment would be i'mposed given that the entire discourse between Plaintiff’s
counsel and Dr. Roseﬁ in the other related matter, was éourteous, polite, to the
point, and respectful.

III. STATEMENT OF ISSUES

(1) Should this Court vacate in whole or in part, its Order of June 26, 2009,
as to Ordering Plaintiff to appear, ex-'parte,A and discuss/decide whether or not to
waive attorney-client privilege and force Plaintiff’s counsel to pay a $5,000 penalty
of some sort? Answer, No.

(2) Short of immediate vacation in whole or part of this Court’s Order under

CR 60(a) and/or (d) should the Court order reconsideration under CR 59? Anéwer: |

Yes.
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IV. EVIDENCE RELIED Ul.’ON‘
(1) Letter to the anorable Doﬁglass A. North, July 6, 2009 and Exhibits
attached thereto.
(2) Declaration of Thomas C. Evans, submitted herewith.

V. AUTHORITY & ARGUMENT

" This Court has the authority under CR 60 to provide immediate relief as to -
matters that are clearly entered in legal error, mistake, inadvertence, or on similar
grounds:
“CR 60 Relief from Judgment or Order. (b) Mistakes;
Inadvertence; Excusable Neglect; Newly Discovered Evidence;
Fraud, etc. On motion and upon such terms as are just, the
Court may relieve a party or legal representative from final
judgment, order, or proceeding, for . . . (1) mistake,
inadvertence, surprise, excusable neglect, or irregularity in
obtaining a judgment or order. . .”
Two provisions of this Court’s Order are especially suspect and likely have been
entered either by default and/or error, as identified by above, namely the provision
in this Court’s Order that would order ex-parte discussion of attorney-client
privilege with Defendant’s representative, and imposing of a $5,000~ unidentified
fine and/or penalty of some sort. The Court has ample authority to vacate the

Order of June 26, 2009 entering that relief in part or in total.

In any event, the Court has the }authority under CR 59 to reconsider it’s

| ruling, hgowever, that is small solace in light of the fact that the Court must first

order argument on reconsideration and Plaintiff in this case has been ordered to

an ex-parte IME for July 13, 2009. See Order of June 26, 2009, ordering Plaintiff
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to an IME exam with Dr. Rosen starting July 13, 2009 at 9:30 a.m., P. 2, Lns, 21-
23. There simply is not enough time remaining for consideration of reconsideration
and for that reason the Court is strongly urged to act, now, under CR 60(b).

VI. PROPOSED ORDER

Plaintiff submits three Proposed Orders, the first of which would vacate this

I Court’s~June-26; 2009 Order in~whole; ~the second;- to- vacate-the order-imr part;--

either upon a finding of impropriety with respect to attorney-client privilege and
monetary fine issues, or in whole, with respect to entry of the Order by default. The
third order is for reconsideration however this relief would be useless given the
July 13, 2009 cdmpliar;ée- date of the existing Order.

Respectfuliy submitted this 6t day of July 2009.
INJURY AT SEA

/S Thomas C. Evans
THOMAS C. EVANS, WSBA #5122

~ Attorney for Plaintiff
MOTION FOR RECONSIDERATION & RELIEF INJURY AT SEA - SEATTLE
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THE HONORABLE DOUGLASS A. NORTH
JULY 6, 2009 and/or JULY 15, 2009
Without Oral Argument

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

ANCELMO RODRIGUEZ - GARCIA, a

seaman, . CASE NO. 08-2-12754-1 SEA
» Den)'lhg
. Plaintiff, ' ORDER"PB§I RECONSIDERATION
V.

GLACIER FISH COMPANY, LLC, a .
Washington corporation

Defendant.

This matter having come on for hearing by Way of Plaintiff’'s Motion for
Reconsideration pursuant to CR 59(a) and the Court having coi_‘xsidered ‘and relied
upon i’laintiff moti01;1' ddcumenfs including the Declaration of Thomas C. Evans
and Exhibits identified thereWith, as well as any othet documents received and

being fully advised:

/7

//
/!
//

ORDER ON MOTION o ' INJURY AT SEA - SEATTLE
FOR RECONSIDERATION - 1 — 4705 - 16™ AVENUE NE * SEATTLE, WASHINGTON 98105
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NOW, THEREFORE the Court does hereby ORDER that this Court’s Order of

June 26, 2009 shallvbe reconsidered, m&—the-efcrb‘Ba:hfﬁsh‘a}}-mtrfy'D‘ferrd@_f

DATED this -/ Z#Aday of - *o"tl% ;' 2009: S B

4. 7@%

THE HOI\WRABLE DOUGLASS A. NORTH
KING COUNTY SUPERIOR COURT JUDGE

Presented By:

INJURY AT SEA -

| Thomas C. Evans, WSBA #5122

Attorney for Plaintiff
ORDER ON MOTION INJURY AT SEA - SEATTLE
FOR RECONSIDERATION - 2 4705 - 16™ AVENUE NE* SEATTLE, WASHINGTON 98105

TELEPHONE (206) 527-8008 * FAX (206) 527-0725
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HONORABLE DOUGLASS NORTH

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

- AT SEATTLE
ANCELMO RODRIGUEZ-GARCIA, a :
seaman, No. 08-2-12754-1SEA
Plaintiff, [proposed] ORDER DENYING
, PLAINTIFF'S MOTION FOR
2 IMMEDIATE CR 60 RELIEF FROM

A JUNE 26, 2009 COURT ORDER
GLACIER FISH COMPANY, LLC, a
Washington corporation,

Defendant.

. 2009. The Court has reviewed the files and records herein the mem%i'and and declaratlons

THIS MATTER has come on before the above-entitled Court on Plaintiff’s Motion -

for Immediate Relief from June_26, 2009, Court Order (CR 60(a) and (b)) filed on July 6,

deted 7/4/6

~ submitted and incorporated by the partles in support d¢f and in opposition to the motionY and 9 A

deems itself fully advised in the premises. NOW, THEREFORE, -

IT IS HEREBY ORDERED that Plaintiff’s Motion is DENIED. The Court’s June

- 26,2009, Order .Compelling the Examination of Plaintiff Ancelmo Rodriguez Garcia, and all

conditions detailed and sanctions awarded therein, remains in full force and effect.

[proposed] ORDER DENYING PLAINTIFF'S MOTION FOR LE GROS BUCHANAN

IMMEDIATE CR 60 RELIEF FROM JUNE 26 COURT ORDER - - &PauL
Poge | i
27066 kg073904 Page 84 . SEATTLE, WASHINGTON 98104-7051
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DATED this__ A dayof 9,,1,&// , 2009,

Hspaties 4. lrssen

HONORABLE Douglas A. North
King County Superior Court Judge

otz
Presented By: / > / > s %%
s/ David C. Bratz : : 7 y; W _en W
Washington State Bar Number #15235 W S
LeGros, Buchanan & Paul b&[g%-/% W < &2‘4 .
701 Fifth Avenue, Ste. 2500 W : , o
Seattle, WA 98104 pleotocon
Telephone: (206) 623-4990 .
Fax: (206) 467-4828 )Wrw % 2909

Attorney for Defendant Glacier Fish Company, LLC

CERTIFICATE OF SERVICE

The undersigned certifies that on this day she caused to be served
in the manner noted below, a copy of the document to which this certificate is
attached, on the following counsel of record:

Thomas C. Evans

. 4705 16™ Avenue NE
Seattle, WA 98105
Tel: (206) 527-5555
Fax: (206) 527-0725

0O ViaMail
0O Via Facsimile
) Via Messenger

I certify under penalty of perjury under the @s of the State of
Washington that the foregoing is true and correct this day of July, 2009.

Signed at Seattle, Washington

[proposed] ORDER DENYING PLAINTIFF'S MOTION FOR - LEGROS BUCHANAN

IMMEDIATE CR 60 RELIEF FROM TTINR 24 COTIRT ORDER — & PAUL
Page 2 Page 85 O 0

27NEA LLaN70N4 SEATTLE, WASHINGTON 93104-7031 ,
—

N2 291600




O 0 N O v & W N B

NN NN NN R B R B R B RB B @3 @3
vi. A W NN H O W 00 N O U A W N R O
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THE COURT: Please be seated. Good
afternoon.

MR. BRATZ: Afternoon Your Honor.

THE COURT: So we're here on the cémbined
cases of -- well, Glacier Fish is the defendant in both
of them. I guess we've got Rodriguez/Garcia in one and
Hernandez in the other. And we've got a bunch of
motions at pretrial conference, and we can ju§t set a
trial date, I guess. I think Mr. Bratzki theée»are
mostly your motions.

MR. BRATZ: David Bratz.

THE COURT: You're Bratz, I'm sorr?. I
guess I haven't met you folks.

MR. BRATZ: My associate (inaudib1é).

MR. EVANS: I'm Tom Evans, Your Horior.

THE COURT: Okay. So Mr. Bratz, I don't
know if you have an order that you would 1ike to
proceed through with your motions.

MR. BRATZ: 1I can just kind<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>