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A. ASSIGNMENT OF ERROR 

1. The Trial Court Erred In Finding That DOC Met It 1 s 

Burden Of Proof Under The PM. 

B. ISSUES PERTAINING TO ASSIGNMENT OF ERROR 

1. Whethec Or Not roc Can Claim An Exemption Under RCW 

42.56. 240( 1) When rt. Provides To Inmates The Specific 

Intelligence Information DO: Professes Is Essential To Prison 

Security, And Whether Or Not The Trial Couct Erred In Failing 

To Consider The Unique Circumstances Of The Prison. 

C. STATEMENT OF THE CASE 

L Appellant is an inmate· at the Washington State 

Departm3nt of Corrections, Monroe Correctional Complex (MCC). 

CP-29, at 1(Tria1 Court Memorandum Decision). On Novembec 20, 

2007 I Appellant was assaulted in the prison law 1ibcary. On 

December 3, 2007 , Appall ant 1 s Attocney I Michael Kahrs, 

submi t:.~j a Public Racocds Act (PRA) request for copies of 

j?cison video sucveillanca cecocds fcom saveral DOC camecas. 

CP-29, at 1. Appellant "sp9cificalll' cequasted that the DOC 
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preserve all "relevant" surveillance video tapes of the area 

where the assault took place." CP-29, at l( quotation makers 

added by appellant). 

2. Cathy Kopian, a public disclosure coordinator for MCC 

responded on Decembec 5, 2007, stating that the tapes were 

exempt in their entirety pursuant to RCW 42.56.420(2) and RCW 

42.56.240(1), as sPecific intelligence informacion complied 

by DOC dS a law enforcement and penol09y agency- CP-29, at 2. 

Thera were soma additional communications between Mr. Kahrs 

and DOC staff, including an appeal of DX' s denial of the 

records. CP-29, at 2. Ultimately, DOC did not provide the 

tapes that were requested and Mr. Kahrs on behalf of 

I\ppellallt filed this action in the Snohomi.3h COilnty Superior 

Court on Jlli~e 10, 200S. CP-29, at 2. 

3. DOC filed an answer on JUly 2, 2008. Nothing further 

happened until Mr. Khars filed a notice of withdrawal on JUly 

27, 2009. CP-29, at 2. On .JUly 29, 2009, DX filed a motion 

to dismiss for w~~t of prosecution. The motion to dismiss was 

noted for hearing on I\ugust 11, 2009, at which time it was 

continued by. the Trial Couet for two weaks to allow I\ppellant 

to note it for trial. CP-29, at 2. Before the cont.inued 
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neacing date, Appellant filed, Pr:o-se, a motion for: PRA 

violation findings and penalty- CP-29, at 2. The Trial Cour:t 

denied the motion to dismiss for: want of pr:os9cution an:! 

issued an Or:der to Show Cause r:equir:ing DOC to show cause why 

Appellant should not be granted the relief he t:'equested. 

CP-29, at 2. The show cause hearing was set for October 14, 

2009, and was hear:d on that date. CP-29, at 2. On November 6, 

2009, the Tr:ial Court dismissed Appellant's PRA action 

finding that DOC sustained it's bur:den that the records in 

question were exempt under: RCW 42.56.240(1) from disclosure. 

~, at 3. 

D. ARGUMENT 

1. DOC CANNOT ESTABL ISH AN EXEMPTION UNDER RCW 

42.56.240(1) WHEN IT PROVIDES INMATES THE SPECIFIC 

INTELLIGENCE INFORMATION AND FAILED TO MEET IT'S 

BURDEN OF PROJF. 

a. Standard of Review: 

1. The PM is a strongly worded mand:tte for broad 

disclo3ure of public r:ecords. Pcison Legal News v. Dee't of 
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C~cr.,154 Wn.2d 628,635 ~15,l15 P.3d 316(2005): Washington's 

PRA requires every g~iTecnffi3ntal agency to disclose any public 

record up::>n requastl unle.3s the recoed falls wiehin cartain . 

specific exemptions. £i., at 635 ~15. Any written informati~n 

about gOlTecnment c~nduct is a public cecocd, cegacdl'3ss of 

its physical focm oc chacactecistics. Id., at 635 ~15. 

2. Chaptec 42.56 RCW pcovides, "(j1udicial ceview of all 

agenCj actions taken ·~f challenged undec RCW 42.56.030 

through 43.56.520 shall be de n~vo. " Sea RCW 

il .. ~6.550(3);g., at 635 ~16. M~reoveci wher'9 the Tcial C~urt:. 

cecord consists only of Affidavits, Memocanda, and other 

d~cumentary evidence, this Couce stands in the same position 

of the Trial Court. g., at 635 n6. C~urt' s construe the PRA 

broadly and its exemptions narrowly. £9.., dt 636 ~17. The 

Scate Agencybaars the burden of proving that a sr;>ecific 

exemption applies. Id., at 636 n7;RCW 42.56.550(1). 
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tOrE NO.1: RCW 42.17 seq. was changed in Law of 2005, c. 

274, §i, to RCW 42.56 seq. 
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b. Trial Court's Exemption Ruling: 

1. The Trial Court ruling was. there are significant 

ad\Tantages in maintaining securitt for inmates to be 

uncertain as to what is being monitored and recorded and 

exactlt the field of view, that some of the monitors can be 
I 

seen by inmates or others in the facilittl, but that it cannot 

be determined from viewing the monitor what is being actually 

recorded and the quality of the recording" that this lack of 

knowledge on the part of the inmates is important to maintain 

security within the correctional facility_ CP-29, at 3. 

2. Based on those circumstances, the Trial Court found 

that the \Tideo recordings in question, in the location of the 

assault, constitute "specific intelligence information" 

complied by a law enforcement and penology agenci and are 

exempt from disclosure pursuant to RCW 42 .. 56. 240 ( 1)" that 

disclosure of such recordings would neg,atively impact. D~C' s 

ability to maintain security in its correctional facilities, 

and to address infractions in those facilities. CP-29 , at 3. 
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c. Specific Intelligence Infot:'rration: 

1. RCW 42.56. 240( l) exempts cet:'tain specific categories 

of information from public disclosure, it provides: 

(1) the fo110win9 are exampt from public inspection and 

coping: 

(b) specific intelligence information and specific 

invasti!:3ati "Ie .cacords compiled bi in1lastigative" law 

enforcement, and penolgy agencies, and state , 

agencies vested with the reSfOClsibility to 

discipline me;nbers of any the 

nondisclosure of I'lhich is ass·ential to effective law 

enforcement oe foe l?rotaction of any pel:'.'3ons right 

2. The investigative recoeds must dlso be "essential to 

effective law enfoccement." Prison Legal NEt·w.s v. Dep't of 

Cocc.',154 lNa.2d at 637 ~21. Again" the burden is on DOC to 

prove that t.he records a~e essential to effacti Vil law 

enforcement I and the exe;nption must be construad nacrol'lly. , 

1d. ( at 638 ~21. Re.3;?:>nden'~' s sola eeason for asseeting an -. 
exemption of the eecoeds in c.his mat tee in the tclal court 
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was "specific intelligence infoemation" undel:' RCW 

42*56.240(1). See CP-19, at 7-11. 

d. DOC Did Not Meet Theil:' Burden Of Peoof: 

1. The case presents a unique question of first 

impression as to: "whether or not DOC can claim an exemption 

under the PRA under RCW 42.56.,240(1)(s;;>ecific intelligence 

information) I when DX prolTides inmates access to the 

specific intelligence information it i?rofesses is "essential 

to eHective law enforcement" and "essential to maintaining 

prison securitj-" CP-20, at Exhibit 1, at p. 

3, ~~6-7( DecLaration of Richard Morgan). 

2. Richard Morgan, Respondent's sole witness, testified 

that it i3 "'mission cdtical' that offendeJ:"s and their 

cohorts not. know the capabilities and limitatiDns .of DOC'.3 

surlTeillance capabilities I" that. '" it is a significant 

advantage' to have offenjers uncertain as tD what is being 

monitored, what is recorded, and what is within the field .of 

view." CP-20, at. Exhibit 1" at p. 3, ~'IT6-7. 
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3. HOVlev9r:, Respondent never: disputed in the Tda1 COllr:t 

the testimony of Appellant that inmates have access to the 

infor:mation Mr:. Mor:gan testifies is "mission cr:itica1, II and 

Ilis a significant advantage." CP-l9, at 1-11, (and' at ElChibit 
i 

1, at pp. 1-4). See Also CP-12, (Declaration of Fi,scher), at 
I I 

p., 5',111119-20. Mr:., Morgan' 6 testim:.>..'lY in it's proper context 

i6 "Blank.et Testimonyll concerning roc's Il entire sur:veillance 

capabilities throughout the depar:tment of corrections at 

avery facility" NOT th,a "specific surveillance capabilities 
, -

at MCCIl , not testimony concerning the specific circumstances 

of this case. In fact, ene Trial Court r:ecognized that 

monitors can be seen by inmates or others in the facility. If 

inmates can sea the monitors, inmates can tall where the 

blind spots are and the quality of the pictures from those 

cameras. See CP-l2 (Declaration of Fischer)" at p. 

5" ~l9( "Eileryone can sea the came~a angles, blind spots, 

picture quality, and sUl:veillance covel:age. 'Any inmate who 

goes into the libcary can tak.e a position at the bookshelf 

and Vlatch the m::mitors indefinitely."). 

4. In fact, wher:e the Trial Court got the idea that: "it 

ca~:1o::, be datarmined from viewirlg the monitor what is being 

actually' racor:dad,," CP-29, at 3, such evidence is not found 
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in the Trial Court pleadings. Respondent admits that cameras 

in the area Vlhere the assault occurred which I\ppellant can 

view in the monitor that are requested "record." CP-19, at 

2-3(re::odings edsts being retained but claiming exemption.) 

Here, the Trial Court did not interpret the exemption 

narrowly under the facts and circumstances of this case, but 

"broadly" as to security in "all correctional facilities," 

and "all infractions in all facilities." Prison Lea31 NeVIs v. 

Dee't of Corr.,154 Wn.2d at 638 1T21(, •• the exemption must be 

construed narrOWlj")iCP-19, at p. 8(linas 4-8) (Court's should 

consider the unique circumstances of the prison);CP-29, at 3. 

5. ~ppellant argues that the videos in this matter are 

not "essential to effective law enforcement" nor "essential 

to effectilTe prison security, II if thei were roc would not 

allow inmates and their cohorts have access to Vlhat their 

calling ".sf)ecific intelligence records that are essential." 

~!?f>ellant respectfully submits that DOC's exemption argument 

is just as "questi::>nable on it's face" as the Washington 

State Su!?reme Court found DOC's arguments were in Pris:m 

Legal News v. Dep't of Corr.,suf>ra, at 639 1T24. DOC has th~ 

abiliti to control specific intelligence information which is 

"es3ential II to both law enforcement and prison securiti and 
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can keep that inf::>cmati::>n fc::>m inmates and thaic c::>hocts, and 

DOC Sh::>llid n::>t be allowed to acglle hece "::>vec broadly"," as 

thet did in the Tdal C::>llct with Me. Mocgan's de::lacati:m, 

that tha "specific" vide::>s in question undec the llniquefacts 

and circumstances of this case ace exempt fcom disclosure 

undar RCW 42.56.240(1). 

E. CONCLUSION 

1. Undar the _ l..Ulique facts and circumstances of this 

ease" Appellant cesi?e,.::tfully requests that the COLlCt find 

that Ra.3p::>ndent did not meet their burden of pro::>f in the 

Trial Couet and remand this matter to tha tdal, court for a 

new trial. 

I declare under the penalty ::>f i?9rjUCy undar the laws of 

the State of Washingt::>nthat the ab:W9 is tClle and ,::ocrect. 

Sighed this 1.J7T6 day of Af{-<-I L-, ,2010 

Signed:A2rnA.N<sk~, ~~~-, ::;2 -7) '9, '~ 
FREDRICK .J. FISCHER, #249868 

WASHINGI'ON STA'rE REFORMATORY 

P.O. OOX 777 

MONROE, WA. 98272 
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