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1. Introduction 

Appellant asks this court to reverse the trial court's order denying 

the motion for a new trial when the jury awarded $8,700.00 in stipulated 

medical bills and $269.68 for wage loss, but failed to award general 

damages. 

2. Assignment of Error 

Did the trial court err by declining to order a new trial when the 

jury awarded $8,700.00 in stipulated medical bills and $269.68 for wage 

loss, but failed to award general damages? 

3. Statement of the Case 

Melinda Kinsley was injured in an automobile collision on December 

1,2003. The defendant stipulated that $8,700 of medical bills were related to 

the collision. The defense also stipulated to liability. 

The $8,700 included medical bills from the day of the collision, 

December 1,2003, through June, 2004. Ex. 8. The hospital noted pain from 

on the day of the collision to Melinda's right neck to back and right back and 

hip pain.Ex. 1. When she followed up with physical therapy on December 10, 

2003, Melinda continued to suffer pain. Ex.2. On December 18, 2003, 

Melinda continued to suffer pain down her arm. Ex.2. On December 23, 
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2003, Dr. Griggs noted that she has pain in the back of the neck, down the 

mid back and pain radiating to the left posterior deltoid. She also had slight 

numbness in the lateral upper arm and numbness along the left ulnar forearm. 

She also had pain in the mid and lower back which hurt more as the day goes 

on. App. G, Ex. 3. 

On December 30, Melinda reported that work was a aggravating with 

sitting and computer; she had 1 st and 5th digit numbness, and inability to grip. 

App. D, Ex.2. On January 14,2004, she had thoracic ache; her 5th rib was 

tender. App. E, Ex. 2. On January 17 and 21, 2004 she had pain in her neck 

and right hip and leg. App. F, Ex. 2. February 24, 2004 Dr. Griggs noted 

point tenderness in the vertebral spine, muscle spasm and tenderness, and 

numbness, tingling and pain radiating down the right arm. Dr. Griggs also 

noted that the physical therapy was making her worse. App. H, Ex. 3. 

Melinda also had medical acupuncture with Mark Tomski, M.D. , 

who noted she still had ongoing mid back pain and arm numbness. App. G, 

Ex. 5. By April 15, 2004 Melinda noted that she still had complaints across 

her back and shoulders. App. J, Ex. 5. By May 27,2004, Dr. Tomski noted 

that Melinda was still suffering from cervical, thoracic and lumbosacral 

strain/dysfunction syndrome and that she had ongoing dysfunction of her 
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spine. App. K, Ex. 5. 

The Jury returned a verdict of $8700 for medical costs, $269.68 for 

wage loss, and nothing for past and future noneconomic damages. CP 30. 

Plaintiff moved for a new trial, CP 46-48, and the court denied that motion. 

CP64. 

4. Argument 

The court should reverse the trial court's denial of the motion for new 

trial and should remand for a new trial. 

A. Standard of Review 

The appellate court reviews the grant or denial of a new trial for abuse 

of discretion. Fahndrich v. Williams, 147 Wn. App. 302,305,194 P.3rd 1005 

(2008). The reviewing court looks to the record to determine whether 

sufficient evidence viewed in the light most favorable to the non-moving 

party supports the verdict. Fahndrich, 147 Wn. App. at 306, citing, Palmer 

v. Jensen, 132 Wn.2d 193, 197,937 P.2d 597 (1997). 

The trial court abuses its discretion by denying a motion for a new 

trial where the verdict is contrary to the evidence. Fahndrich, 147 Wn. App. 

at 306, citing, Palmer, 132 Wn.2d at 198. A much stronger showing of abuse 

is required to reverse the granting of a motion for new trial than the denial of 
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a motion for new trial because the denial of such a motion concludes the 

parties' rights. Palmer v. Jensen, 132 Wn.2d 193, 197,937 P.2d 597 (1997). 

B. The Court of Appeals should reverse the denial of the 
motion for new trial. 

The Court of Appeals should reverse the denial of the motion for a 

new trial because the trial court abused its discretion. 

CR 59 provides the framework for motions for a new trial. 

CR 59(a)(5) allows for a new trial when damages are so inadequate 

as unmistakenly to indicate that the verdict must have been the result of 

passion or prejudice. CR 59(a)(7) provides that a new trial may be granted 

where there is no evidence or reasonable inference from the evidence to 

justify the verdict or the decision or that it is contrary to law. CR 59(a)(9) 

allows a new trial when substantial justice has not been done. 

In F ahndrich the plaintiff presented evidence of pain and suffering and 

there was no evidence from the defendant to contradict the evidence of pain 

and suffering. Fahndrich, 147 Wn. App. at 307. The court held that the 

plaintiff was entitled to a new trial on damages. 

In Palmer, the jury awarded the amount of the medical bills, but did 

not award special damages. Palmer, 132 Wn.2d at 195. The trial court 

denied a motion for a new trial and the court of appeals affirmed. The 
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Supreme Court reversed. Palmer, 132 Wn.2d at 196. 

In Palmer, there were two plaintiffs, Pamela Palmer and her son, 

Shawn. Pamela had medical bills of $8,414.89 and Shawn had $34.00. 

Palmer, 132 Wn.2d 195. The court held that the minimal amount of medical 

care and injuries to Shawn allowed the jury to reasonably conclude that he 

was not entitled to damages for pain and suffering. Palmer, 132 Wn.2d at 

202. 

As to Pamela Palmer, the court concluded that the medical evidence 

substantiated Pamela Palmer's claims that she experienced pain and suffering 

and the jury verdict providing no damages for that pain and suffering was 

contrary to the evidence. Therefore, it was an abuse of discretion for the trial 

court to deny a new trial. Palmer, 132 Wn.2d at 202. 

Other Courts have addressed facts where medical bills are stipulated 

but the jury fails to award general damages. Thus, in McKinzie v. Fleming, 

588 F.2d 165 (5th Cir. 1979), the court addressed a verdict where the medical 

bills were stipulated as reasonable and necessary. They were $2,242.72 

medical expenses for Judy McKinzie, $167.44 medical expenses for Stuart 

McKinzie. The jury awarded nothing for pain and suffering. McKinzie, 588 

F.2d at 166. The court stated as follows: 
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"Although the jury could have concluded that the injuries were not 
serious, the fact of injury with some resulting pain and suffering is 
inescapable. Under Texas law when the undisputed evidence reveals 
injury with resulting pain and suffering, the jury's answer of "0" 
damages is considered so against the great weight and preponderance 
of the evidence to be clearly wrong and manifestly unjust, that 
reversal is required." 

McKinzie, 588 F.2d at 167. 

Similarly in this case, the evidence is undisputed that the medical bills 

of $8,700 were reasonable and necessary and related to the collision. It is 

also undisputed that the seven months of treatment, including the emergency 

room visit, primary care physician treatment, physical therapy, EMG, MR!, 

and medical acupuncture were related to the injury and the collision. 

Consequently, the jury verdict is so inadequate as to show passion or 

prejudice under CR 59(a)(5); against the weight of the evidence under CR 

59(a)(7) and has failed to do substantial justice under CR 59(a)(9). 

IIIII 

IIII 

III 

II 

I 
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5. Conclusion. 

The court should grant a new trial because the jury verdict was so 

inadequate as to show passion or prejudice under CR 59(a)(5); against the 

weight of the evidence under CR 59(a)(7) and has failed to do substantial 

justice under CR 59(a)(9). 

RESPECTFULLY SUBMITTED this 13th day of August, 2010. 

C)u~ ~J-'b',- A? 
Boyd S. Wiley, WSBA# 18817, F'v 
of Campbell, Dille, Barnett, 
Smith & Wiley, PLLC 
Attorney for Appellant 

CERTIFICATE OF TRANSMITTAL 
On this day, the undersigned sent to the Attorney of Record for 
Respondent a copy of this document via e-mail pursuant 
to an agreement between the parties. 
I certify under penalty of perjury under the Laws of the State of 
Washington that the foregoing is true and correct. 

PLACE DATE SIGNED 
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. ,_ •• -, [I/'!./ I '-I /. 
DOB: . 
Cllart# 

Name: Kinsley, Melinda 
Chart #: 50462 
OOB: 6124/53 
A: 50 

SUBJECTIVE: 

Age: 

W: 163# 
H: 
BP: 120/80 
P: 72 
T: 

, ' 
Date: (2- -'f@ OJ 

I / 
12-19-03 

C~Al..tLhLlQd . 
t\\ OW) f,iJ l~ ~ .Q {(t 

December 23, 2003 

Follow up on tINA from December 1-. Continuing physical therapy at Apple. Naprosyn is making her retain fluid and 
get puffy and Flexeril makes her mouth dry. She is feeling better. A week ago, while laughing, she extended her 
neck and she had ina-eased pain in the back of the neck, down the mid back, and some pain radiating to the left 

')sterior deltoid. She has slight numbness in the lateral upper arm and some numbness along the left ulnar forearm, 
.Iong the ulnar hand and the fifth fInger. She does also have continuing pain in the mid and lower back, which hurt 
are as the day goes on. 

OBJECTIVE: 
· , . • • • • 
• She has tenderness in the mid posterior cervical spine. She has slight decreased sensation over the left deltoid and 

the left fifth finger. She has continuing weakness of the left deltoid, although it has improved over the last visit. 
• • · , ,. 

Continue physical therapy. Begin strengthening and stretching muscles around the neck and especiallY' the left 
deltoid, but continue to avoid forced extension of the neck. She can stop her Naprosyn and Flexeri!. FoM% up in 
three weeks. Will continue EMG nerve conduction study of left upper extremity if not improving. ., , 

David N. Griggs, MD 

Illl 
I 

"J! 
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'f.! al\le: Kinsley, Melinda 
Chart ~': 50462 
OOB: 6/24{53 
A: 50 

JBJECTIVE: 

W: 162# 
H: 
BP: 114/80 
P: 72 
T: 

Fsbruary 2~, lO().l! 

eviewed normal MRI of the cervical spine and EMG nerve conduction study of the upper extremities was essentially 
negative for any evidence of radlculopathy. 

OBJECTIVE: 
On examination, she has very localized point tenderness over the vertebral spine at about T6 and she has muscle 
spasm and tendemess over the upper back muscles, medial to the scapula and over the scapular spine. She 
complains of numbness, tingling, and pain radiating down the right arm, related to neck, back, or arm movements. 
Physical therapy emphasizing scapular range of motion exercises makes her back pain worse. 

ASSESSMENT: 
Vertebral pain and tenderness around T6, status post MVA on December 1, 2003. 

PLAN: 
1. X-ray of the T -spine for possible fracture around T6. 
2. D/C physical therapy at this time. . 

David N. Griggs, MD 

I I 
I I I , .t • 
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Mark A: ''llSKI, i'll.U. 

Physiatrist 

Dip/olllate oJ The American Board oj 
Phvsicai Medicine & Rehabilitation 

OUTPA TIENT RECHECK 
March 1 5, 2004 

MELINDA l.. KINSLEY 

!OS 15th Ave. ::.. W .. ~Ullt: u 

Puyallup. WA 98371 

(253) 770-5675 
Fax (253) 770·5677 

Melinda returns today for a follow-up visit after last being seen on Friday. Overall, she is doing 
better. She is active and able to continue to have some basic range of motion of her shoulders. 
Her arm did go numb on Saturday, but now it's doing better. Overall, she is pleased with the 
range of motion and the more activities, and her pain is diminishing. She still has complaints 
of mid-back pain. 

PHYSICAL EXAMINATION: On physical exam, reflexes and motor power are intact. She still 
has marked hypertonus in the cervical/thoracicllumbosacral spine. There is limited range of 
motion of her neck and shoulders. 

mEA TMENT PROVIDED: The patient was treated to her head, neck, mid-back, pelvis, pubis, 
and rib cage with a combination of cranial and myofascial release approaches 

IMPRESSION: Cervicallthoracicllumbosacral strain/dysfunction syndrome. 

RECOM:MENDA nONS: 
1. She can be scheduled for a series of medical acupuncture. 
2. The patient was instructed in stress breathing. 
3. The patient was given practice brochures on the practice of cranial osteopathy and medical 

acupuncture. 

Mark A. Tomski, M.D. 

MAT/pdo 

cc: Dr. Griggs 
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Mark A. 'lomski, M.D. 
Physiatrist 

Diplomate of The American Board of 
Physical Medicine de Rehabilitation 

OUTPATIENT RECHECK 
April 15, 2004 

MELINDA KINSLEY 

Date of Injury: 12/1/03 

205 15th Ave. S.W .• Suite B 
Puyallup. WA 98371 

(253) 770-5675 
Fax (253) 770-5677 

Melinda returns today for a follow up visit after completing a series of six visits of medical 
acupuncture. Overall, she has done quite well. She doesn't have numbness into her arms when 
laying down. She has less symptoms. Unfortunately, her job station at work needed to be 
adjusted because of her abnormal posture before coming in to see me. 

She has not needed any further pain medicines. She is working. She is sleeping better, and 
overall she has made progress in her refractory spinal pain/dysfunction syndrome. 

She does have complaints primarily across her back and shoulders, but they are minimal 
compared to what they once were. She is not having 'further headaches or vertigo. 

TREATIt1ENT PROVIDED: Patient is treated with a combination of myofascial release, 
cr~.nial approaches to her head,· neck, mid:-back, bilateral shoulders and rib "cage. 

IMPRESSION: 
1. Improving cervical/thoracic/lumbosacral strain/dysfunction syndrome. 

RECOMMENDATIONS: 
1. Four visits of physical therapy focusing on problem solving, job station and proper posture . 

• 

l 

II, 
I • 

• 

2. See me in about a month. " i 
• 'I 
11,1 

Mark A. Tomski, M.D. 

MAT/vld 

cc: Dr. Griggs 
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Mark A. Tomski, M.D. 
Physiatrist 

Dip/ornate a/The American Board of 
PIJ~'sical Medicille & Rehabi/itation 

OUTP ATIENT RECHECK 
May 27, 2004 

MELINDA KINSLEY 

Date of Injury: 12/1103 

205 15th Ave. S.W .. Suite B 
Puyallup. WA 98371 

(253) 770·5675 
Fax (253) 770·5677 

Melinda returns today for a follow-up visit after last being seen on April 15, 2004. Overall, she 
is doing better. She has good days and bad days. She is able to have no further right upper 
extremity numbness after lifting many boxes. She is able to fly on an airplane without 
symptoms. She is beginning to work on fitness. She is working towards eliminating repetitive 
stress symptoms on the job. The physical therapist would like to see her for one final physical 
therapy visit to upgrade her program. 

PHYSICAL EXAMINATION: On physical examination, she still has some residual somatib. I J:, 
I 

dysfunction of the cervicallthoracic/mid-thoracic spine. I J I 
• I J 

TREATMENT PROVIDED: The patient was treated with a combination of cranial and 
myofascial approaches to her head, neck, mid-back, bilateral shoulders, and rib cage. 

IMPRESSION: 
1. Steady improvement in cervicallthoracic/lumbosacral strain/dysfunction syndrome. 

RECOMMENDATIONS: 
1. Complete physical therapy. 
2. Consistent home program. and postural modifications. 

• J l· 

1 • 
I I 11 J 1 
I 

• 1 

3. Melinda is now released back to the care of Dr. Griggs for all of her general medical care. 
I will see her back only on an as-needed basis. 

Thank you very much for allowing me to participate in the care of this most pleasant lady. 

Mark A. Tomski, M.D. 

MAT/pdo 

cc: Dr. David Griggs 
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