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I. ASSIGNMENTS OF ERROR

Granting Respondents Thomas and Kari Espinosas’ (Espinosa)

Motion to Amend the February 22, 2010 Order, reinstating judgment

against Appellants Project Services Corp. (PSC) and Gregory Gliege

(Gliege) was legal error because:

1.

A specific performance decree was the only relief the Espinosas
obtained, but their admittedly unjustified repudiation of it
terminated the contract and their entitlement to a fee award.

The trial court erred when in response to Gliege’s request to
reconsider the attorney fees awarded after trial, instead of only
adjusting the fee award in Gliege’s favor, it sua sponte created and
imposed obligations on the parties that neither party sought.

| Espinosas failed to establish that the newly discovered evidence

upon which their March 24, 2010 CR 60 Motion was based could
not have been discovered within ten days of the order from which
relief was sought, so the court erred in granting their motion.

The court erred in awarding fees against PSC and Gliege for
‘rescinding’ the new legal obligation the court itself improperly

created sua sponte.

The court improperly penalized Gliege for not volunteering
information to the court that was the Espinosas’ obligation under
the contract to ascertain themselves.

To the extent the court’s February 1, 2010 conditional fee award in
favor of PSC and Gliege was intended to limit the award to the
$250 set forth in RCW 4.84.010, the court erred.

The court erred in imposing an award of attorney fees against
Gliege personally, since he was not a party to the subject contract
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that provides for a fee award.
8. The court erred in Finding of Fact 16 because finding that the

Espinosas were entitled to another ten day extension of closing is

not supported by the record. The court erred in Finding of Fact 18

and Conclusion of Law 8 that PSC should have signed the

Reservation of Rights, because it went beyond reserving rights and

instead created new rights for the Espinosas and exposed PSC to

potential liability well beyond the fire damage.

II. STATEMENT OF THE CASE

On March 15, 2006 PSC as seller and the Espinosas as buyers
entered into a “Vacant Land Purchase and Sale Agreement” (VLPSA) for
a partially cleared wooded lot consisting of approximately 20 acres. (CP
544 Finding of Fact 1) Closing was initially scheduled for May 3, 2006.
The ten-day extension provision of the VLSLA was invoked and the
closing was re-scheduled for May 15, 2006. (CP 544 Finding of Fact 3)
During the process of burning piles of wood from an agreed-upon tree
clearing process on May 12, 2006, the fire accidentally spread, burning
approximately one-half acre of land, most of which had been previously
cleared. (CP 545, RP 520) Gliege and his neighbor were able to
extinguish the fire using excavation equipment already on site. After the

fire was extinguished, Gliege used his equipment to clean the area and

return the soil to its original place. (CP 916-917)



In response to the fire, the Espinosas insisted as a condition of
closing that PSC execute a document entitled “Reservation of Rights.”
(CP 546 Finding of Fact 3) This document was tendered to escrow on the
day of closing after Gliege had already signed. (EX 14) The Reservation
of Rights stated that in addition to the damage from the fire, Gliege buried
debris and improperly re-graded the property. (EX 4) Thomas Espinosa
verbally stated to Gliege that the debris allegedly buried included
cénstruction and demolition debrié from another site, an allegation that
was untrue and which the Espinosas abandoned and failed to prove at trial.
(RP 384)

However, long before PSC acquired this property it had been
logged and a logging road was constructed over it. Gliege reasonably
believed that the language of the Reservation of Rights was so broad that
it included virtually any fill, debris or grading that may have ever been
done during the logging operations or before. (RP 381)

Thus, although Gliege did not bury any debris or improperly re-
grade, (CP 545, Finding of Fact 10) this document unequivocally and
falsely stated that he did. Gliege reasonably recognized that this
document exposed PSC to potential liability significantly beyond the

damage resulting from the fire and beyond the scope of the VLPSA.
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Gliege testified at trial that because he had personal knowledge of the fire
damage and how limited it was, he would have signed a reservation of
rights limited to the fire damage, but he declined to sign this document
because of its potential for creating liability beyond the fire damage. (RP
380-381) The Espinosas continued to insist that Gliege sign the document,
and the transaction therefore failed to close. (EX 14)

In August 2006 on his accountants advice, PSC transferred the
property to Gregory Gliege personally. (RP 394-395) Two months later
in October 2006 the Espinosas filed suit against PSC, requesting specific
performance or in the alternative damages. (CP 1196-1201) They also
recorded a lié pendens. (CP 1194-1195) PSC filed a counterclaim for
breach of contract and slander of title. (CP 1141-1193) Trial was
scheduled for June 30, 2009. (CP 1066-1068)

According to PSC’s expert real estate appraiser, by May 2009 the
property was only worth $295,000, compared to the 2006 purchase price
of $375,000. (CP 470-471) He also opined that three years after the fire,
the fire was barely discernable and had no significant effect on the
property’s value, and the trial court so found. (CP 546, Finding ot Fact 22)

Eleven days before trial, in response to Gliege’s motion for default

(CP 878-883), the Espinosas answered Gliege’s counterclaim (CP 878-

4



833) and in their response requested for the first time in the alternative
specific performance and damages or rescission. (CP §73-875 RP 4)

At trial but before impaneling a jury as the Espinosas requested,
the court asked Espinosas to make an election between the mutually
exclusive remedies of specific performance and damages on the one hand,
and rescission on the other. The Espinosas declined to make the requested
election. (RP 11-13, RP 19-21)

The courtAtherefore bifurcated the trial and proceeded without a
jury to address liability issues, presumably because a jury cannot grant
equitable remedies such as specific performance or rescission. (RP 24)

At the conclusion of the initial or liability phase of this bifurcated
trial, the court ruled that PSC had breached the contract due to the
accidental fire. (RP 527) The court granted the Espinosas’ request for
specific performance, directed the Espinosas to close by November 30,
2009, and left the balance of the contract unchanged. The court denied the
Espinosas’ request for their preferred remedy of rescission. (RP 529-533)

The damages phase of the trial was scheduled for December 14,
2009. At the hearing the Espinosas advised the court that they would not
present evidence of damages after all, but would instead rely on the record

established during the liability phase of the trial. (537-538) After
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argument as to damages based on the existing record, the court announced
its verdict awarding no damages to the Espinosas on December 28, 2009.
(RP 12/28/09, Pg. 12-13) Counsel for the Espinosas requested that the
Espinosas be permitted to close three days later on December 31, 2009.
(RP 12/28/09, Pg. 16) The court granted their request, directing the parties
to close on or before December 31*. (CP 547, Conclusion of Law 2)

Thus, although the property was appraised at $295,000 as of May
2009, the Espinosas were required to pay the full purchase price of
$375,000 without any compensation for the fire damage because they
failed to prove any of the more than $50,000 they originally claimed as
damages.(CP 547, Conclusion of Law 2, CP 868)

The trial court nonetheless found this rather Pyrrhic victory
sufficient to render the Espinosas the prevailing parties, and so awarded
them attorneys fees pursuant to the contract’s attorney fee provision. (CP
543) PSC objected to the award of fees at that time (December 28) as
premature because, having failed to prove damages or obtain their
preferred remedy of rescission, specific performance was the only remedy
the Espinosas obtained, and it was uncertain that they actually intended to
close the sale. (CP 560-579) The Espinosas themselves were not present

in court that day to disclose their intentions. (RP 12/28/09, Pg. 1)
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The Espinosas’ ‘victory’ was so marginal that they simply rejected
it, along with their prevailing party status. On December 31, 2009,

counsel for the Espinosas sent to Defendants’ counsel an e-mail message

which stated in relevant part:

Dear Roy -

I received final word late yesterday from the Espinosas that
they will not be closing on the property. Please send
whatever form Preview Properties (assuming they still hold
the earnest money) requires to release the earnest money to
your client. We will promptly have our clients sign it. (CP
541)

On January 8, 2010, the Espinosas filed a writ of garnishment for
the earnest money as “property belonging to PSC.” (CP 461-465) The
Espinosas asserted no claim that their failure to close was somehow
justified. On the contrary, by stating their intent not to comply with the
court’s order to close on December 31, and by forfeiting their earnest
money deposit (CP 541) and further by garnishing the earnest money as
PSC'’s property, (CP 461-465) the Espinosas made binding judicial
admissions that they were in breach of the contract. Of course the
Espinosas also thereby violated the court’s decree they sued to obtain.

Thus, the Espinosas obtained none of the relief they sued to obtain,

neither the land, money damages nor their preferred remedy of rescission.

Actually the Espinosas’ net result of their lawsuit was a $9,000 liability,
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i.e., their acknowledged forfeiture of the earnest money. (CP 541)

The Espinosas were therefore no longer the prevailing parties.
Instead, PSC was the substantially prevailing party since only PSC was
entitled to any relief arising from the contract, and as demonstrated below,
where neither party wholly prevails, contractual attorneys fees are
awarded to the party who substantially prevails, a determination that is
made in accordance with the relief actually obtained.

On January 6, 2010, PSC and Gliege filed a timely motion for
reconsideration of the court’s award of attorney fees to the Espinosas.
(CP 525-542) Significantly, in that motion neither Gliege nor PSC
challenged any aspect of the court’s judgment, other that the attérney fee
award, and Espinosa filed no counter motion. Thus, all that was before
the court was a request for reconsideration and reversal of the attorney fee
award against PSC and Gliege, arguing that as the substantially prevailing
party, PSC should be awarded its fees rather than the Espinosas.

By then, the litigation had been on-going for more than three
years. During that time, Gliege was reluctant to make any changes to the
property, particularly removing trees, even dead or damaged ones, since
the Espinosas alleged but failed to prove at trial that Gliege cleared more

trees from the property than the parties agreed to. (CP 868)
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But after more than three years of forced inactivity the property
was in need of maintenance, and in reliance on the Espinosas repudiation
of the contract, Gliege began that needed maintenance. (CP 80-84)

Many trees had been damaged by heavy snowfalls in 2008, and
were now blocking the property’s access road. Saplings sprouted and
grew during this litigation in previously cleared areas along the access
road and its abutting drainage ditch. These new saplings, which were
mere sprouts in 2006, created a risk of road damage. The saplings iﬁ the
ditch created blockage, causing the road to flood and erode. (CP 94-96)

In reliance on the Espinosas’ written refusal to close the
transaction as they requested on December 31, and rigﬁtfully believing he
was under no further obligation to the Espinosas, in mid January Gliege
began clearing the fallen trees and removing trees that had died or were
damaged. He also removed about twelve trees to enhance the Cascade
mountain view, one of the property’s most appealing features. (CP 80-84)

On February 1, 2010 Gliege’s motion for reconsideration of the
attorney’s fee award was argued to the court. (CP 525-542) Immediately
following argument, the court announced its decision for the record. The
court found that an award of fees against Gliege, given the Espinosas’

repudiation of the specific performance decree and rejection of the only
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form of relief they obtained, was a “miscarriage of justice.” (RP 562)

The court then made the unexpected ruling that is at the heart of
this appeal. The court announced, sua sponte, that the obligations of the
repudiated contract would once again be imposed on the parties, with the
only altered term being a new closing date of April 1, 2010. Thus,
although neither party requested it, the court gave the Espinosas yet
another chance to close the transaction and more important_ly, an
opportunity to be purged of their admitted breach of the contract and their
repudiation of the court’s specific performance decree. In violation of
PSC and Gliege due process right to notice and an opportunity to be heard,
the court sua sponte gave the Espinosas the obportunity to strip PSC ofits
right to liquidated damages, which the Espinosas, through binding judicial
admissions, acknowledged PSC was entitled to. (CP 461-465)

Although a court sitting in equity is accorded a great degree of
discretion in fashioning equitable remedies, in this instance the court
went beyond fashioning remedies and instead created and imposed on the
parties entirely new legal obligations that at the time did not exist;
obligations inconsistent with the parties’ post-December 2009 stated
intentions and with their actions. The underlying contract, which provided

that time was of the essence (EX 1, paragraph k), had expired on
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December 31, 2009 with the Espinosas’ admittedly unjustified refusal to
perform the contract they sued to enforce. Likewise, the court’s specific
performance decree required, as the Espinosas themselves requested,
performance by December 31, and was by its terms no longer in force.

Because neither party requested that new substantive obligations
be created, or that old expired ones be resurrected, there was no
opportunity in advance to address the suitability of such new obligations
under the then current facts. Furthermore, before announcing its decision
to create and impose new obligations on the parties, the court itself did not
inquire whether there existed any facts or reasons why such new
obligations should not be created. (RP 562-563)

The situation was further compounded by the apparent need of the
Espinosas’ counsel to leave the courtroom immediately after the court
announced its decision, without remaining as is customary and as counsel
for PSC and Gliege requested, to discuss and agree on the language of a
written order to present to the judge for signature. (CP 347-348)

For the next several weeks the parties were unable to agree upon
appropriate language of the order for the court’s signature as reflected in
the letter of PSC and Gliege’s counsel to the court dated February 9, 2010.

(CP 329) Ultimately, the order was finalized and signed by the trial court
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on February 22, 2010. (CP 429-430)

Since the court resurrected the expired contract’s obligations with
the only change being the closing date, it was the obligation of the
Espinosas pursuant to the contract’s terms, specifically the feasibility
addendum, to inspect the property to determine its suitability within 30
days of the contract’s creation. (EX 1, Form 35F) In addition, the contract
required the seller to maintain the property. in its present condition at the
date of the contract (EX 1, paragraph f), arguably the date the court
imposed it upon the parties, February 1, 2010.

On March 7, 2010, more than 30 days after the court’s decision on
February 1, the Espinosas inspécted the property. (CP 175A) Prior to that
date, no inquiry was made of Gliege about any changes to the property
during January 2010, while no contract or court order was in effect
regulating his activities on his property. (CP 345)

After finally inspecting the property, the Espinosas filed a motion
to reconsider on March 24, asserting that, because of the trees removed in
January, the new obligations the court created by its February 1, 2010
decision should be rescinded, and that Gliege should pay their attorney’s
fees, not just relating to post-verdict matters, but relating all the way back

to the filing of their complaint for specific performance, which of course
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they ultimately rejected. (CP 315-325) Although the Espinosas had
rejected the property in December 2009 with the trees present, the court
granted the Espinosas’ request to rescind the judicially created and court
imposed contract, and awarded fees from the start of the dispute. (CP 5-7)

In doing so, the court did not return the parties to the bositions they
held before these new judicially created ‘contractual’ obligations came
into existence, which is the primary purpose of rescission. Rather, the
court re-established its previously renounced, ‘miscarriage of justice’ that
resulted from the combined effects of the attorney’s fee award against
Gliege and the Espinosas’ repudiation of the agreed contract and the
court’s specific perforfnance decree. This result c;)ming, even though
Gliege breached no obligation, either contractual or court-imposed, by his
January 2010 tree removal. Furthermore, the court sua sponte afforded
the Espinosas an opportunity to extinguish the liquidated damages to
which Gliege was unquestionably entitled following the Espinosas’
breach, without according him prior notice or an opportunity to be heard —
in other words without due process. Hence, this appeal.

The following time line is for the benefit of the Court:
May 3, 2006 original closing date (extended) (CP 544, Finding of Fact 3)

May 12, 2006 small brush fire (CP 544, Finding of Fact 4)
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May 15,2006 extended closing date (CP 544, Finding of Fact 3)
May 15, 2006 PSC fully performs signing all closing documents. (EX 14)

May 15, 2006 Espinosa tenders “ Reservation of Rights” refuses to close
unless PSC signs (EX 14)

August 9, 2006 propeny"transferred from PSC to Gliege (EX 21)
October 6, 2006 Espinosa files suit (CP 1196-1201)

June 19, 2009 Espinosa now requests rescission mstead of specific
performance (CP 873-875 RP 4)

June 30, 2009, July 1, 2009, July 6, 2009 trial (RP 1-281)

September 3, 2009 oral 6pinion of the court granting'speciﬁc
performance - November 30 closing date set (RP 533)

November 30, 2009 Espinosa fails to clése

December 28, 2009 Court grants Espinosa’s request for December 31,
2009 close (12/28/09 RP, page 23-24)

December 28, 2009 Court awards zero damages to Espinosa (RP 547,
Conclusion of Law 2)

December 31, 2009 Espinosa fails to close for the 4™ time

January 6, 2010 Based on Espinosa’s refusal to close, Gliege files motion
for reconsideration of the attorney fees award (CP 525-542)

January 8, 2010 Espinosa files writ of garnishment for the Earnest
Money (CP 461-465)

Mid January, 2010 Gliege does long overdue maintenance on the
property (CP 80-84)
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February 1, 2010 Court sua sponte imposes the contract on the parties
Sets April 1, 2010 closing date (RP 562-563, CP 429-430)

February 22, 2010 Order granting Defendants’ Motion for
reconsideration heard February 1, 2010 signed, filed by judge’s law clerk
on February 23, 2010. (CP 429-430)

March 24, 2010, Espinosas file untimely CR 60 motion (CP 419-426)

March 29, 2010 Court grants the Espinosas untimely motion for
reconsideration, extending closing date to June 30, 2010. (CP 326-327)

June 10, 2010 Espinosas file a motion to amend February 22, 2010 Order
asking court to rescind the sua sponte imposed contract. (CP 315-325)

June 24 2010 The Court enters order granting the Espinosa’s request to
rescind sua sponte imposed contract, grants the entire attorney fee award
from the beginning of the case in 2006 to date to the Espinosas. (CP 1-4)
I11. ARGUMENT
1. A specific performance decree was the only relief the Espinosas
obtained, but their admittedly unjustified repudiation of it
terminated the contract and their entitlement to a fee award.
Upon completion of this bifurcated trial, the court found, as a
result of the accidental fire that occurred, PSC had materially breached the
contract, by being unable to deliver the property in the same condition it
was at the date of the contract. (CP 546, Finding of Fact 19)
With respect to remedies, the court ruled that the Espinosas failed

to prove any damages, and the damages verdict was therefore zero. The

court found that Espinosas were not entitled to their preferred remedy of
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rescission, but it did grant the decree of specific performance they initially
sought. (CP 547, Conclusion of Law 2) The Espinosas were directed to
pay the full purchase price negotiated in 2006 of $375,000 for a property
now worth $295,000 and which, the Espinosas alleged, suffered fire
damage in excess of $50,000. (CP 547, Conclusion of Law 2, CP 868)

Such a result is a rather Pyrrhic victory. The Espinosas’
apparently thought so as well, since they ultimately rejected it on
Decembe£ 31, but not until after con?incing the court that they could and
would close as requested on December 31. (RP 12/28/09, Pg. 16) On
December 28, the court found the specific performance decree a sufficient
basis upon which to confer the Espinosas the status of prevailing parties,
and awarded them attorney’s fees pursuant to the contract for all fees
requested except for $7,500 the court allocated to their unsuccessful ¢laim
for money damages. (CP 547, Finding of Fact 5)

The Espinosas, who were not present in court on December 28,
2009, requested through counsel that the parties be directed to close the
transaction three days later on December 31, and the court granted their
request. (RP 12/28/09, Pg. 16, CP 547, Conclusion of Law 2)

PSC argued that an award of attorney’s fees as of December 28

was premature because there were numerous indications that the
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Espinosas might refuse to perform the obligations they sued to enforce.
(CP 562)

The court nonetheless awarded fees in favor of the Espinosas,
finding it implicit in their request that the parties be directed to close on
becember 31 that the Espinésas could and would do so. (CP 542-549)

On the morning of December 31, counsel for the Espinosas
notified Defendants’ counsel. in writing that the Espinosas “will not be
closing on the property.” He further requested that PSC forward the
documentation needed to enable Preview Properties, which held the
Espinosas’ $9,000 earnest money deposit, to release those funds to PSC.
(CP 541) The cc.mtract provided for forfeiture of the Espinosas’ earnest
money as liquidated damages for the Espinosas’ breach of the contract.
(EX 1, paragraph o)

The Espinosas did not assert any claim that their refusal to close as
directed by the court was justified. Rather, they acknowledged the
forfeiture of their earnest money, in accordance with the contract’s
liquidated damages provision for the buyers’ breach. (CP 541)
Subsequently, on January 8 the Espinosas filed of record and served on
Preview Properties a writ of garnishment which states in part, “The

Garnishee has possession or control of personal property or effects
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belonging to the Judgment Debtor . . . PSC Corp.” (CP 462)

Each of these documents, the December 31, 2009 e-rﬁail from the
Espinosas’ counsel and the writ of garnishment, contain binding
admissions by the Espinosas’ attorney and agent clearly authorized to
make them, that thenEspinosas are liable for forfeiture of their earnest

money deposit. See, Lockwood v. A C & S, Inc., 109 Wn.2d 235, 744

P.2d 605; (1987). ER 801 (d)(2). In particular, the writ of garnishment is
a binding judicial admission filed of record in this case. In short, the
Espinosas admit that their failure to close was unjustified.

The Espinosas’ breach of the contract they sued to enforce is
clearly é material breach. A material breach is one that is sufficient in

magnitude to excuse the other party's performance. Mitchell v. Straith, 60

Wn. App 405; 695 P.2d 609 (1985). Their refusal to tender the purchase
price is clearly sufficient to excuse the obligation of Gliege to convey the
property to them, and the Espinosas have not claimed otherwise.

Thus, as of January 1, 2010 the record reflected that both parties
were in material breach of the contract. PSC’s breach was caused by the
accidental fire as determined by the trial court, while the Espinosas
established their own intentional breach as a matter of law through judicial

admissions of liability for liquidated damages.

18



Where, as here, each party has achieved some measure of success
(at least initially in the case of the Espinosas), whether by obtaining relief
on a claim asserted as the moving party in the case of a plaintiff, or by
successfully defending against a claim brought against him in the case of a

defendant, Marassi v. Lau, 71 Wn. App. 912, 916; 859 P.2d 605, 607

(1993), neither party has wholly prevailed. In such situations Washington
courts determine the substantially prevailing party for purposes of
awarding attorneys fees pursuant to a contract.

“If neither party wholly prevails then the party who
substantially prevails is the prevailing party, a
determination that turns on the extent of the relief
afforded the parties.” Marassi, v. Lau, 71 Wn. App. 912;
859 P.2d 605 (1993), citing Rowe v. Flovd, 29 Wn. App.
532, 535 n.4, 629 P.2d 925 (1981) (Emphasis added).

Because the determination of the substantially prevailing party
"turns on the extent of the relief afforded the parties," the Espinosas no
longer substantially prevailed once they rejected the only relief they
obtained, because their rejection of that relief not only left them with no
relief at all, and it admittedly triggered the forfeiture of their earnest
money as liquidated damages. (EX 1, paragraph o)

The Espinosas obtained none of the relief they sought; not the land

they sued to acquire, not the money damages they claimed and not their
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preferred remedy of rescission. All they obtained from was a specific
performance decree, but all they obtained from that decree was a $9,000
liability for violating it. As far as actual relief is concerned, the Espinosas
suffered a net loss.

PSC, on the other hand, successfully defeated the Espinosas’ claim
for money damages and their preferred but untimely claim for rescission.
The specific performance decree ultimately resulted in a net gain of
$9,000 to PSC when the Espinosas refused to perform and forfeited their
earnest money deposit.

It may be noted that the contract’s liquidated damages clause does
not somehow negate the contractual entitlement of PSC to an attorney fee

award concerning its own damages claim. See Watson v. Ingram, 124

Wn. 2d 845, 881 P. 2d (1994), where the court found an attorney fee
award to the seller proper where the buyer breached a real estate sales
contract in which the seller, like here, elected forfeiture of the earnest
money as liquidated damages. Washington law is clear that a party may
prevail not only by succeeding on his own claims, but “the Defendant
should be awarded attorney fees for those claims he successfully

defends.” Marassi, v. Lau, 71 Wn. App. 912, 917; 859 P.2d 605 (1993).
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(Emphasis added). Gliege and PSC were clearly the substantially

prevailing parties as of January 1, 2010.

Accordingly, on January 6, 2006, Gliege filed a motion to
reconsider the attorney fee aspect of the court’s judgment (CP 525-542),
since as the trial court itself later stated, it would be “a miscarriage of
justice” to award fees to the Espinosas in light of their refusal to abide by
the court decree they sued to obtain. (RP 562)

2. The trial court erred when in response to Gliege’s request to
reconsider the attorney fees awarded after trial, instead of only
adjusting the fee award in Gliege’s favor, it sua sponte created and
imposed obligations on the parties that neither party sought.

The motion to reconsider filed by Gliege and PSC on January 6,
2010 challenged only the contractual attorneys fee award against them
based on the Espinosas’ failure to close on December 31. (CP 525-542)
The Espinosas opposed the motion but did not file any counter-motion of
their own. (CP 443-460) The only issues before the court were whether
the fee award in favor of the Espinosas should be reversed, and a fee
award granted in favor of PSC instead.

Certainly, a court sitting in equity has broad discretion in

fashioning equitable remedies. But all discretion has its limits, and the

authority of a trial court to fashion equitable remedies is reviewed under
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an abuse of discretion standard. In re Proceedings of King Countv, 123

Wn.2d 197, 204; 867 P.2d 603, 609 (1994). The court below abused its
discretion in several distinct ways.

First, when the remedy under consideration by the court is one the
parties themselves bargained for and set out in their written agreemeni, ie
attorney’s fees, the court’s discretion in fashioning its remedy should be
exercised consistently with the parties’ agreement rather than in
contravention of it. Here, the parties specifically agreed to three material

terms of particular relevance:

a) Liquidated damages for a buyers’ breach;

b) An award of attorneys fees in favor of the
prevailing party in litigation; and

c) Time is of the essence of the contract.

(EX 1, paragraphs o, p, and k)

The court’s sua sponte decision on February 1, 2010 to create new
legal obligations neither party requested, including a new closing date of
the court’s choosing, had the effect of nullifying rather than effectuating
each of these material terms the parties themselves negotiated.

Rather than simply adjusting the fee award as the motion before it
sought, the court below sua sponte gave the Espinosas an opportunity to
nullify PSC’ right to liquidated damages which the Espinosas themselves

acknowledged of record PSC was entitled to. PSC’ right to these
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liquidated damages was a property right that may not be properly taken
away without prior notice and an opportunity to be heard, in other words
without due process. (U.S. Constitution, Amendment XIV, §2.3). But
that is exactly what the court below did.

By its February 1 decision (and February 22 order) the" court also
sua sponte nullified the right of PSC, again without due process, to an
award of attorneys fees under the contract the court below created or
resurrected. (CP 429-430) Following the Espinosas’ breach on December
31,2009, Gliege and PSC were the only parties with any pretense of
being the substantially prevailing parties after they successfully defended
against all claims, except for specific performancé which the Espinosas
themselves repudiated and turned into a liability with a gain to PSC.

Second, that order purports to limit PSC to ‘statutory fees’ in the
event it substantially prevailed, but awarded the Espinosas all their fees,
except for $7,500 allocated to their damages claim, if they prevailed.

Also by that order, the court disregarded the last closing date,
December 31, 2009, established pursuant to the parties’ actual agreement
in which time is of the essence. Consistent with that provision, the parties

themselves treated their agreement as terminated as of January 1, 2010,
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but the court sua sponte created a new contract and even imposed its own
new closing date of April 1, 2010. (CP 429-430)

Where the parties themselves bargain for certain remedies in the
event of a breach, they should receive the benefits (and obligations) of
their bargain rather than a court’s own notion of wha{ the consequences of
a breach should be. The court’s discretion in fashioning remedies does
not extend to creating entirely new legal obligations the parties neither
intended, bargained for nor sought from the court. In matters of contract,
the intent of the parties is a paramount consideration,-and the court is not
free to write the parties a new agreement or impose new legal obligations
the parties themselves neither agreed to nor asked the court to imposé.

The court in Russell v. Mutual Lumber Co., 124 Wash. 109; 213 P.

891 (1923), stated:

“The duty of courts, when construing questioned contracts, to
search out the intention of the parties, is well established, but that duty
arises out of an ambiguity or omission that demands the reception of
testimony to illustrate their intent, or to harmonize apparent conflicts.
There is a presumption of finality which attends all written contracts and
courts will not deliberately raise doubts or conjure ambiguities for the
mere pleasure of construing them. Fairbanks Steam Shovel Co. v. Holt &
Jeffery, 79 Wash. 361, 140 P. 394 (1914). Nor will the fact that a party has
made a hard or improvident bargain warrant the court in binding the other
party to terms raised by construction or implication.”
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The court in Poggi v. Tool Research & Eng'g Corp., 75 Wn.2d

356, 364; 451 P.2d 296, 300-301 (1969) stated,

“The interpretation put upon an ambiguous or doubtful contract by
the parties through their conduct or own interpretation of it is entitled to
great, if not controlling, weight,” citing Fancher v. Landreth, 51 Wn.2d
297,317 P.2d 1066 (1957); Kennedy v. Weyerhaeuser Timber Co., 54 .
Wn.2d 766, 344 P.2d 1025 (1959); Topliff v. Topliff, 122 U.S. 121,30 L.
Ed. 1110, 7 Sup. Ct. 1057 (1887). “And the courts, under the guise of
construing or interpreting a contract, should not make another or different
contract for the parties,” citing Chelan Orchards v. Olive, 134 Wash. 324,
235 Pac. 805 (1925); Mackey v. United Civil Serv. Training Bureaus, 188

Wash. 186, 61 P.2d 1311 (1936).

Of course, under appropriate circumstances a court may imply the
existence of a contract based on the actions of the parties, where for
instance, a written agreement has expired but the parties continue to

perform as though the agreement remains in effect.

The court in Pape v. Armstrong, 47 Wn.2d 480; 287 P.2d 1018

(1955), overruled on other grounds, stated:

"It is often said that the only difference between an express
contract and a contract implied in fact is that in the former the parties
arrive at their agreement by words, whether oral or written, sealed or
unsealed, while in the latter, their agreement is arrived at by a
consideration of their acts and conduct, and that in both of these cases
there is, in fact, a contract existing between the parties ... Animplied
contract between two parties is only raised when the facts are such that an
intent may fairly be inferred on their part to make such a contract . .. The
difference between an express and implied promise is in the mode of
proof. There must be a mutual manifestation of assent in either case . .

.” (Emphasis added).
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Here, there is clearly no manifestation of assent to perform beyond
December 31 reflected in the parties’ conduct from which to imply a
contract. On the contrary, the Espinosas plainly stated their refusal to
close for the record, and in reliance on their statement Gliege thereafter
treated the property as his own, whicnh of course it was.

The court’s imposition of new substantive obligations after
December 31 is not consistent with the parties’ stated intent, nor .yvith their
post-December 31, 2009 actions, nor with the parties’ agreement that time
is of the essence. Thus, the court’s imposition of new obligations cannot
be justified as a contract inferred or implied from the parties’ actions.

Third, the court’s sua sponte decision to graﬁt the Espinosas
another chance to close and thereby purge themselves of the consequences
of their admitted breach, gave them an opportunity to destroy the right of
PSC to liquidated damages, without either prior notice or an opportunity
to be heard, in other words without due process.

Finally, by sua sponte granting the Espinosas an opportunity to
avoid their admitted breach and its consequences, the court below showed
improper favoritism to the Espinosas, to the substantial prejudice of
Gliege and PSC. By way of additional background relevant to this point,

when the trial court announced its verdict as to liability on September 3,
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2009, the Espinosas requested a closing date of December 31, while PSC
and Gliege argued in favor of a closing by November 30. The court stated
on the record that the closing should be by November 30. (RP 533

Subsequently, when the Espinosas failed to close by November 30
or to request an extension, P.-SC and Gliege asserted in tHeir response to
the Espinosas’ motion for attorney fees that the Espinosas were in breach.
(CP 560) The court disagreed, stating that it merely sugggsted rather than
directed a closing date of November 30. (RP 12/28/09, Pg. 22-23)

On December 28, the Espinosas requested a new closing date of
December 31 which the court granted. (RP 12/28/09, Pg. 15-16, CP 547,
Conclusion of Léw 2) Yet even after the Esbinosas flatly refused to close
on the date of their own choosing, with no claim of justification for that
refusal, the court sua sponte gave them yet another chance to close, and to
thereby defeat PSC’s admitted entitlement to its liquidated damages as
well as its status as prevailing party for attorney’s fee purposes.

It certainly appeared from Gliege’s perspective that the court
below was loathe to see the Espinosas lose this case, even when their
unconscionable repudiation of the decree they sued to obtain demanded
such a result. Because the court took such extraordinary measures sua

sponte, it went beyond the limits of its discretion and demonstrated a bias
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in the Espinosas’ favor. It committed palpable error that should be

reversed.

3. Espinosas failed to establish that the newly discovered evidence
upon which their March 24, 2010 CR 60 Motion was based could
not have been discovered within ten days of the order from which
relief was sought, so the court erred in granting their motion.

The order of the court below resurrecting the expired contract was

dated February 22 and was entered on February 23, 2010. (CP 429-430)

Of course, that deciéion was verbally announcedl'in court on February 1,

2010, so the parties had actual notice of the specifics of that decision for

three weeks before the written order was actuall).f entered. (RP 556-565)
Pursuant to CR 60 (b)(3), a motion for relief from a judgment or

order may be based on “Newly discovered evidence which by due

diligence could not have been discovered in time to move for a new trial
under rule 59(b).” CR 59 governs requests for a new trial, reconsideration
and the amendment of judgments, and requires that such a motion be filed
within ten days from the entry of the judgment.

Thus, newly discovered evidence can support a CR 60 motion only
where such evidence could not have been discovered within ten days of

the judgment using due diligence. The Espinosas inspected the property

on March 7, 2010 (CP 175), more than ten days after entry of the order
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from which they sought relief on February 23, 2010. (CP 429-430)
Indeed, their inspection was 34 days after they received actual notice of
the court’s verbal decision on February 1, 2010. (RP 556-565)

The Espinosas, who reside in Snohomish (RP 43), made no request
to inspect pilrsuant to the discovery ruléS, CR 34, but instead simply |
inspected the property at a time of their own choice, with no prior notice
to PSC or Gliege. They failed to establish, or even allege, that the newly
discovered evidence upon which they relied could not have been
discovered through due diligence within ten days from the order as
'required by CR 59, and which is incorporated into CR 60 (b)(3).

Even after making their inspection on March 7, they waited
fourteen more days to file their CR 60 motion on March 24. (CP 419-

426)

Our Supreme Court in Schaefco, Inc. v. Columbia River Gorge

Comm'n, 121 Wn.2d 366; 849 P.2d 1225 (1993) stated:

“A motion for reconsideration is timely only where
a party both files and serves the motion within 10 days of
the order's entry. CR 59(b). A trial court may not extend
the time period for filing a motion for reconsideration”.
CR 6(b); Moore v. Wentz, 11 Wn. App. 796, 799, 525 P.2d
290 (1974). (Emphasis added.)
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PSC objected to the consideration of the Espinosa’s untimely
motion (CP 330-351), but the court ignored the Espinosa’s violation of the
court rules and granted their untimely motion. (CP 326-327) Because they
failed to establish that the newly discovered evidence upon which their
CR"60 motion was based couldtnot have been discovered within ten days
from the entry of the order, and further because the trial court may not
extend that ten day period, the court below erred in considering and

granting that motion.

4, - The court erred in awarding fees against PSC and Gliege for
‘rescinding’ the new legal obligation the court itself improperly
created sua sponte.

The court bélow erred by abusing the discretion it is vested with in
fashioning relief when it sua sponte, and without notice or opportunity to
be heard created new legal obligations and imposed them on the parties.
The court compounded its error when in response to the Espinosas’
complaints that Gliege altered the property by removing mostly dead and
damaged trees during January 2010 when it was undeniably his right to do
so (CP 88-157), the court ‘rescinded’ the new obligations it should not

have created in the first place, and imposed new remedies against PSC and

Gliege for having to do so.
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It should first be noted that eliminating these judicially-created
obligations was itself appropriate, but only in the sense that they should
not have been created in the first place. But the court’s ‘rescission’ of its
own judicially created obligations is not rescission in the conventional
sense, because true reséission requires a material breach of the contract

being rescinded. Mitchell v. Straith, 40 Wn.App. 405, 410; 698 P.2d 609

(1985.) Neither Gliege. nor PSC breached any obligation after December
31, 2009, materially or otherwise, since no such obligations existed after
December 31, 2009. Furthermore, the ‘contract’ being rescinded was not
an agreement negotiated by the parties or even one properly implied based
on the parties’ actions. It was instead a purely judicial creation.

The only basis for an award of attorney’s fees in this case is
contractual. But the conduct complained of, Gliege’s removal of trees
during January 2010, occurred when no contract existed. (CP 80-87) The
parties’ contract expired on December 31 and the ‘contract’ the trial court
purported to create came into existence, if at all, on February 1 at the
earliest after the trees had been removed. It necessarily follows that since
the court rescinded the new obligations it created because of the tree
removal in January, when no contract or court order was in effect, there is

no basis for the award of any fees against PSC and Gliege.
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Furthermore, the court’s order dated February 22 states that in the
event the transaction fails to close by April 1, 2010 through no fault of
Gliege, then PSC is entitled to the Espinosas’ earnest money deposit and
the attorney’s fee award against PSC and Gliege will be vacated. (CP
429-430) The transaction in fact failed to close through no fault of PSC
or Gliege. Gliege’s removal of trees in January breached no obligation to
refrain from doing so because no contract or court order imposing any
such obligations existed at the time.

Furthermore, Gliege reasonably relied on the Espinosas’
unequivocal statement that they refused to close on December 31, even
WHEH the trees subsequently removed were present, so that the Espinosas
should be estopped from complaining about their removal. Liebergesell v.
Evans, 93 Wn.2d 881, 889-890; 613 P.2d 1170, 1175 (1980).

Paragraph ‘f* of the new ‘contract’ requires the seller to maintain
the property in its present condition. (EX 1) The Court’s order does not,
nor could it, purport to retroactively prohibit activities that already
occurred and which were altogether proper at the time they occurred. This
provision of the contract can only mean under the current circumstances
that the seller must maintain the property in the condition it was in when

the obligation was created on either February 1 or 23. Either way, PSC
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complied with this term by making no further changes to the property after
January 2010. Ultimately, the new obligations created by the court on
February 1 were terminated not because they were breached, but rather
because they were not appropriate to begin with given the changes
proper‘iy made to the property while it was out of contract.

In fact, this case demonstrates the dangers of courts sua sponte
creatin.g new legal obligations under the guise of fashioning equitable
remedies, particularly obligations that are no longer consistent with the
parties’ intentions or actions, or with the current facts. The result was that
the dispute was exacerbated rather than alleviated, and an entirely new
layer of this already-protracted litigation was created. The court below
erroneously penalized PSC and Gliege for having to undo its own error in
improperly creating new obligations sua sponte.

Certainly the trial court has the inherent authority to correct its
own errors. But it does not have the authority to impose a purely
contractual remedy (attorney’s fees) where the ‘contract’ is a fiction
erroneously created, sua sponte, by the court itself rather than by the
parties, and the fictional ‘contract’ was not breached in any event.

Furthermore, the goal in rescinding a contract is to return the

parties as nearly as possible to the positions they held before the contract
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was created, Nervik v. Transamerica Title [nsurance Co., 38 Wn. App

541, 547, 687 P.2d 872, 876 (1984). In this instance, that would mean a
return to their positions just prior to February 1, 2010.
Prior to February 1, 2010 the Espinosas’ position was that they
" were admittedly in breach of the court’s decree and the contract by
refusing to close on December 31. They were entitled to no relief, and
. were indeed admittedly subject to a $9,000 liability by forfeiting their
earnest money deposit. (CP 541) By losing their earnest money deposit
. and gaining nothing, the Espinosas were no longer prevailing or even
substantially prevailing parties, and were therefore no longer entitled to an
award of fees and costs. Such an award would be, as the court below.
described it, a miscarriage of justice under such circumstances. (RP 562)
On the other hand, as of February 1, 2010 PSC and Gliege had
successfully defeated the Espinosas’ preferred claim of rescission and
their claim for money damages. The specific performance decree initially
imposed against them was repudiated by the Espinosas, who thereby
forfeited their $9,000 earnest money deposit to PSC. (CP 429-430) Thus,
PSC became the substantially prevailing party since it was the only party

entitled to any relief arising from the contract.
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But rather than returning the parties to their pre-February 2010
positions as outlined above, the court placed PSC and Gliege in a position
that was far worse than the position they held on January 31, 2010.

First, the court summarily enabled the Espinosas to nullify Project
Service’s entitlement to the liquidated damages and attorney fees without
affording PSC any prior notice or opportunity to be heard.

Worse yet, the court inexplicably reinstated the entire fee award .
against PSC and Gliege, all the way back to the inception of this dispute,
as though the Espinosas’ repudiation of the court’s specific performance .
decree never happened. (CP 5-7)

The lower court’s logic in this regard is impossible tov grasp. The
Espinosas refused to perform. That refusal rendered a fee award in favor
of the Espinosas a miscarriage of justice according to the court below. In
reliance on the Espinosas’ refusal to perform, Gliege removed trees that
were dead, damaged, or blocking the property’s access road, drainage
ditch or its view. Gliege breached no contract or court-ordered obligation
in doing so.

Then, in addressing what it described as a miscarriage of justice
resulting from its fee award to the Espinosas in light of their repudiation

of the specific performance decree, the court, sua sponte and without
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affording PSC and Gliege due process, gave the Espinosas an unrequested
and undeserved chance to purge themselves of their breach by imposing
new obligations on PSC and Gliege, who was not a party to the contract.
So, in order to finally obtain the rescission they most wanted but
were not entitled to, the Espinosas balked at closing on the propéfty
because trees were removed, just as they did when these trees were
present. And even though Gliege removed the trees in reliance on the

Espinosas’ repudiation of the court’s decree, was not in violation of any

obligation and had done so before the court resurrected the contract,

rather than finding the Espinosas were estopped from complaining about
these trees, the court responded by creating rather tilan eliminating the
miscarriage of justice it previously recognized. The court below erred in

so doing.

S. The court improperly penalized Gliege for not volunteering
information to the court that was the Espinosas’ obligation under
the contract to ascertain themselves.

The only suggestion of any wrong-doing by Gliege after December

31 is that he failed to volunteer that he had properly maintained the

property when the court announced its unexpected decision on February 1

to sua sponte impose upon the parties new obligations to close the sale.
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In fact, the trial court excoriated Gliege at subsequent argument,
strongly intimating that Gliege’s silence that day in court and in the days
that immediately followed constituted a fraud upon the court. ' (RP 570-
578)

But the only matter before the court on Feb. 1 wéé the contractual
fee award. The property itself was not the subject of the motion, nor was
it the subject of any contract or court order as of January 1. Because
neither party requested that the court resurrect the expired contract, the
court’s decision to do so could not have been anticipated by the parties.

Thus, because the post-December 31 condition of the property was
not the subject of the proceedings or relevant to them, no one addressed
it; not the parties, not counsel and not the court. (RP 548-565)

It is true that as soon as the court announced its altogether
unexpected decision to resurrect the contract, Gliege did not volunteer
that, in reliance on the Espinosas’ refusal to close on December 31, he had
caught up on long-overdue maintenance of the property during January

2010 by removing trees that were dead, damaged and blocking the

! The only fraud perpetuated on the court below was the Espinosas’ insistence on

December 28 that they were entitled to attorney’s fees based on the specific performance decree

they promptly rejected once they obtained their fee award.
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property’s access road and its drainage ditch, and improved the property
by removing a dozen trees that were blocking the mountain view.

It is equally true, however, that counsel for the Espinosas directed
no such inquiries to Gliege in court that day or at any time afterward.

Nor did the court make any inquiries about any..changes to the property
before announcing its surprise decision. The court was of course in the
best position to raise such inquiries before ruling because the judge was
presumably the only person in court that day having any idea that a new
obligation to deliver the property to the Espinosas was about to be
imposed.

The situation was exacerbated when immediately following the
announcement of the court’s decision, counsel for the Espinosas left the
courtroom rather than remain as is customary and requested by PSC’s
attorney, to approve language for a proposed order setting forth the court’s
decision. (CP 347-348), making further dialog in court that day
impossible.

Because what the court purported to do was resurrect the parties’
expired contract, the question of whether it is the seller’s obligation to
volunteer or the buyers’ obligation to inspect the property’s condition is a

matter of contract, which places the obligation on the buyers.
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The resurrected contract contains a feasibility addendum placing
the responsibility to inspect to determine the property’s suitability
squarely on the buyers. Indeed, it states that the buyers should not rely
on any representations by the seller about the property and its suitability,
but should instead make their own investigation, which they must
complete within thirty days of “mutual acceptance.” (EX 1, Form 35F)

The starting date of feasibility period set forth in the parties’ actual
contract is perfectly clear — the date of mutual acceptance, when both
parties have executed the written agreement. But when a nearly four year
old, expired contract is unexpectedly resurrected, provisions that were
clear four years earlier may ﬁo longer be. Exactly what Iis the date of
‘mutual acceptance’ when the parties did not mutually accept at all, but
rather new obligations were unexpectedly thrust upon them? We submit
that the closest thing to a date of mutual acceptance is February 1, when
the parties received actual notice that they were now bound to a new
obligation to close the sale by a date certain, April 1. (RP 563)

But the Espinosas did not inspect the property until March 7, well
beyond the 30 day feasibility period and less than four weeks before the
new closing date. (CP 175) The Espinosas will undoubtedly argue that the

contract’s feasibility period should begin to run not when the court
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verbally announced its decision on February 1, but rather when the court
signed its written order on February 22. (CP 429-430) Such a result,
however, would improperly reward the Espinosas’ dilatory conduct in
failing to cooperate in presenting an agreed-upon proposed order to the
court below for signature on Feb. 1. The delay in obtainingﬂ the final order
was due solely to the Espinosas intransigence. (CP 347-349)

This point also serves to further illustrate the danger when a court,
in the name of exercising equitable discretion, creates entirely new
substantive obligations the parties neither sought nor intended, especially
in a contract case where the parties’ intentions should be the paramount
consideration.

The court below apparently expected Gliege to immediately assess
the many ramifications of a decision of the court he could not possibly
have anticipated, and volunteer that he took such mundane actions as
clearing fallen trees from the access road and removing 12 of this
property’s over 12,000 trees to enhance the view (CP 101) when he had no
obligation to refrain from doing so.

Should Gliege in effect be penalized more than $117,000 for not
volunteering this information that, until that very moment, had no

relevance to the matter at hand, and where it is the contractual obligation
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of the buyers to inquire rather than the seller’s obligation to volunteer?
The court below answered that question in the affirmative, and in doing

so, we submit, erred.

6. To the extent the court’s February 1, 2010 conditional fee award in
favor of PSC and Gliege was intended to lirpit the award to the
$250 set forth in RCW 4.84.010, the court erred.

Up until December 31, 2009, the Espinosas were deemed the
substantially prevailing,parties. Aside from the $7,500 it allocated to their
unsuccessful damages claim, the court awarded the ﬁspinosas every
penny of the attorney’s fees and costs they claimed, even including $1,100
for five hours to research the effects of their intended breaching of the
court’s dec‘ree and fees for preparing iﬁstructions for a jury they ultimately
decided not to impanel for a damages claim they chose not to present. (CP
600)

But when the Espinosas repudiated the contract and the court’s
decree by refusing, without any claim of justification, to perform on
December 31, thereby forfeiting their earnest money deposit in the
process, Gliege and PSC became the substantially prevailing parties.
Indeed, the court below remarked that it would be a ‘miscarriage of

justice’ to award fees to the Espinosas given their repudiation of the only

relief they obtained in this law suit. (RP 562)
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However, the court stated in its order dated Feb 22 that if the
Espinosas failed to close on April 1, 2010 through no fault of Gliege and
PSC, then Gliege and PSC were entitled as substantially prevailing parties
to “statutory” fees and costs, ordinarily deemed to be the $250 provided
by RCW 4.84;‘010. (CP 430)

However, this statute, RCW 4.84.010, also states that where the
parties enter into an agreement containing a provision for an award of
attorneys fees to a prevailing party in litigation, the statutory fee award

shall include those fees the parties provided for in their agreement.

“The measure and mode of compensation of attorneys and
counselors, shall be left to the agreement, expressed or implied, of
the parties. . :”

Thus, the court’s award of statutory fees in favor of PSC in its
February 22 order must be construed consistently with the statute. A plain
reading of the statute cited in the court’s order specifically provides that

those fees to which the parties agreed should be included in the award.

If the court’s award of ‘statutory’ fees is construed otherwise, that
is if ‘statutory’ fees are deemed to be limited to $250, such an
interpretation would reflect a clear bias in favor of the Espinosas and

against Gliege and PSC. It cannot be that the Espinosas are entitled to
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over $117,000 in fees when they substantially prevailed, but that Gliege
and PSC are entitled to only $250 when they subsequently achieved

substantially prevailing party status.

Certainly, the court’s order of February 22 must be interpreted as
being consistent with the statute rather than in violation of it. Likewise,
the order must be interpreted in accordance with the language of the

contract, and not in such a way to favor one party over the other.

7. The court erred in imposing an award of attorney fees against
Gliege personally, since he was not a party to the subject contract.

As set forth ab‘ove, there is no proper basis upon which to award
any fees to the Espinosas. In the alternative, however, should this court
determine that the Espinosas are entitled to some fee award, it should be
assessed against PSC only, and not against Gregory Gliege in his
individual capacity. Gliege was not a party to the contract. His
corporation, PSC, was the contracting party. (EX 1) After the acts
complained of occurred, prior to filing this law suit, the subject property

was conveyed from PSC to Gliege on August 9, 2006. (EX 21)

There was no evidence produced at trial, or even an allegation, that
Gliege acted in his individual capacity with respect to any liability-

producing conduct, and the trial court made no such finding. Furthermore,
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the Espinosas did not seek to ‘pierce the corporate veil.” They introduced
no evidence in support of such a notion at trial, and the court made no
finding that the corporate veil should be pierced. Finally, there was no
evidence produced at trial, and the court made no finding that the transfer

“of the property from PSC to Gliege was in any way improper. (CP 544-
548)

Had the Espinosas not violated the court’s specific performance
decree, Gliege would have been required by that decree to sign the deed
“conveying the property to the Espinosas, nothing more. But once the
Espinosas refgsed to comply with the court’s specific performance decree,
Gliege no longer had even that limited role.> The onIy basis for an award
of attorneys fees is the contract. Thus, even with respect to the trial
court’s sua sponte decision to resurrect the contract following the
Espinosas’ repudiation of the court’s decree, Gliege is no more a proper
party to the resurrected contract than he was to the real one. There is no
proper basis for awarding fees against Gliege individually, and the court

below erred in doing so.

2 Gliege did file a slander of title counterclaim in his own name, but of course that was

only because he was the property’s owner when the Espinosas filed their law suit and lis pendens.
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8. The court erred in Finding of Fact 16 because finding that the
Espinosas were entitled to another ten day extension of closing is
not supported by the record. The court erred in Finding of Fact 18
and Conclusion of Law 8 that PSC should have signed the
Reservation of Rights, because it went beyond reserving rights and
instead created new rights for the Espinosas and exposed PSC to
potential liability well beyond the fire damage.

This entire case stems from the Espinosas’ demand that PSC sign a
document that contained falsehoods and materially altered the original
agreement. (EX 4).If the Court finds in favor of the appellant in this

matter all other assignments of error become moot.

Plaintiffs’ .insistence that PSC execute the so-called ‘Reservation
of Rights’ document improperly prevented the transaction from closing,
thereby causing the contract to expire by its terms. (EX 14, page 3) The
contract called for the original closing to be held on May 3, 2006 with a
10 day extension of that date at the option of the buyer. Espinosa chose to
extend the date and closing was rescheduled for Mayl15, 2006. Espinosa

was not entitled to any additional extensions under the contract.

Washington law accorded PSC an opportunity to cure any defects
the fire caused to the property within a reasonable period of time. Baille

Communications v. Trend, 53 Wn. App. 77, 81; 765 P.2d 339, 342 (1988).

Gliege in fact substantially cured the defects resulting from the fire before
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the scheduled closing and he requested that the Espinosas meet him at the
property on the day before closing to inspect, but the Espinosas refused .

(CP 917, CP 745)

Instead of inspecting the results of Gliege’s remediation work as
Gliege reéuested, the Espinosas had their attorney prepare the document
entitled ‘Reservation of Rights,” and insisted that PSC sign it as a new
condition of closing. This document was presented on the day of closing

after Gliege had signed all documents necessary to close.(CP 917)

However, the Espinosas could have produced a document that
simply reserved their rights regarding any changes in the condition of the
property arising from the fire. (RP 525) Gliege testified that since he had
personal knowledge of the damage caused by the fire he would have
signed a document reserving for the Espinosas any claims they had

relating to the fire. (RP 380-381).

Instead, the Espinosas insisted that Gliege sign a document
containing false statements of wrongdoing which exposed PSC to
potential liability for possible unknown defects beyond the fire damage
and well beyond the liability imposed by the initial contract. (EX 4)

These allegations included ‘burning debris,” which is not in fact prohibited
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by the contract, and was a means of eliminating the slash from felled trees
that PSC was required by the contract to remove. (EX 1, Form 34) The
Espinosas were aware that burning was utilized to remove debris from
clearing operations when they initially signed the contract, and the

contract does not prohibit it. (RP 168)

The document also falsely states that PSC engaged in burying
debris and other unknown items and improperly re-graded the property.
(EX 4) Mr. Espinosa advised Gliege verbally that the debris complained
of included construction debris including lumber and insulation from
some other site.(RP 752) No such construction debris was brought to the
site, and the trial court so found. (CP 545, Finding of Fact 10) These false
statements that Espinosa demanded PSC admit to exposed PSC to
potential liability beyond the fire damage, and since this property had been
previously logged and a logging road was built on it, that potential
liability was a significant risk clearly beyond what the parties negotiated
and agreed upon. (RP 381) PSC had fully performed its obligations by
signing and tendering to escrow all documents necessary to close the
transaction on the closing date. (EX 14) This transaction failed to close
based solely on Espinosa’s demand that as a condition of closing PSC

agree to new material contract terms. Indeed, the court itself stated during
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its opinion after trial that if the Reservation of Rights “had been more

narrowly drafted we probably wouldn’t have had this lawsuit.” (RP 530)

By insisting that PSC execute a document reserving for the
Espinosas claims for defects beyond any created by the fire, and beyond
what the parties bargained for, the Espinosas were proposing a new
agreement which PSC was within its rights in declining to enter. The
document clearly stated that it was an amendment to the Escrow
instructions, which by their terms require the signatures of both buyer and
seller. The court below therefore erred in ruling that PSC materially
breached the parties’ agreement by declining to further extend the closing

date or agree to such new terms.

CONCLUSION

The ruling of this Court on each of the assigned errors will affect the relief
sought. Thus, the relief requested will be dependant upon the Courts

findings on specific errors. The appellant asks the Court to find:

1. Reservation of Rights: (A) As a matter of law, the document
entitled Reservation of Rights was a material change in the terms of the
contract between the parties requiring PSC to admit to acts it had not
committed and exposing PSC to liability beyond that contained in the

original contract and that PSC was not obligated to sign the document.
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(B) Espinosa’s refusal to close the transaction without PSC signing the
“Reservation of Rights” in the over reaching manner that it was drafted,
was a material breach of the contract. (C) The case be remanded to the
trial court for a determination of damages for the Appellants, including the
Appellants claims for slander of title and an award of attorney feesto the

Appellants in accordance with the contract and as allowed by law.

2. In the event that this Court rules PSC was obligated to sign the
“Reservation of Rights,” (A) When Espinosa repudiated the award of
specific performance and breached the contract on 12/31/2009 that they
were not the prevailing party. (B) The case be remanded to the trial court
for an award of attorney fees, including those incurred in this appeal to

Appellants in accordance with the contract.

3. The trial court abused its discretion and exceeded its authority
when at the 02/01/2010 hearing, it sua sponte imposed a contract on the
parties that neither party requested, and that the order of 02/22/2010 and

those subsequent be stricken and the matter be remanded consistent with

number 2 above.

4. If this Court determines the trial court did not exceed its

authority in sua sponte imposing a contract on the parties, that

49



Respondent’s 03/24/2010 CR 60 motion be stricken as untimely and the
matter be remanded with the direction that the subsequent recision of that
ruling by the trial court place the parties in the same position as they were

prior to the 02/01/2010 hearing and subject to Appellants relief request.

5. An award of attorney fees against Gliege personally is invalid as
he is not a party to the contract and any award to the Espinosas under the

contract be the responsibility of PSC only.

6. If the Appellants are awarded attorney fees pursuant to the order
of 02/22/2010 that such award be consistent with RCW 4.84.010 and fees
be awarded, including for this appeal, per the terms of the contract and not

limited to the statutory amount of $250.

Respectfully Re-Submitted this 30" day of March, 2011.

B. Craig Gourley WSBA##4702
Attorney for Appellants
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REZSXRYATION OF RIGETS

TO: Seller Praject Servicey, Cerp., Cregory Gliege, Munszes, and

10: Escrow Agent: 5;:»#1.1 Title of Snoboemish Cownty
This Reisrvalion of Rights (Rerervilloa™) is related to tha ccrtain Voornt. Laad

Purchase and Sele Agreemenl dated March 15, 2006, ircluding ol addenda 1rd 1zcsdments

“Agccment”) by aod between Projest Services, Corp. (“Seler), o

thercto (herein the :
Washingun corporaion, sed Thonuas and Kari Espinoss (“Buyer”), huaband 1ad wife, relatlag

to the rcy with common sddrest ot 73000 Mare R4, Tot I, #let L, Saobomish,

property
Snchomish County, Washingten, tax parce] number 28070800400200 (the “Praperty') with

dosm; s¢t for woday, May 15, 20046,

* Buysrha discovered certain faets which may reqult In Serhz belng (n braach of the tomy
of tie Agresment and Seller's obligaduny thervunder, Seller has reflsed tu delay the olosing of
the purchase and sale of the Property to pamit Buysr o further Invesugaie sh ey 1o
determing the extent of aay breach, thur Seller [y forced to elore the transaction today, Buyer
herohy reserves all rights under the Agreement which ] survive the closlng of the rmeaction,

1od is closing based upon Lhs reservaion of rights and he survival of el obligadons of the.

parties under the Agreement, and Ruyer further reserves Ll rights and reriedics related thereio

The fact roferuiced sbove Inelude that Seller hag altersd the cunditian of the Preperty
peior to closing by burning dedds, burying det<ls wad other unkaown hemy, grading aad/er ro-

grudiag be Property dua to the burmmg of debris end burial witheut Buyer's permistion, without

obalalng an requirsd permlts o7 Lickascs for burning and/o¢ gn.:ﬁng

' Tuls Rassrvation amends the Addeadum tw Closlog Agrecment and Escrow
Lastructions (the “Cloring Addeadum™) 13d Buyer has execated such Cl«lng Addwdum
subject to ths terms of this Reservatian, :

Dated: Muy 1§, 2066,

Dutad: May 15, 2006,

-

.j. it

}




—

Q. 0. 0.3 A W A W N

NN RN N N e e e e :
°‘V'4>UN-—O\ooo\10\mE:'{:‘,:"‘

THOMAS ESPINOSA and KARI ESPIVOSA
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SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

husband and wife, The Ho_norablc Ronald L. Castleberry

PROJECT SERVICES CORP., a Washington
corporatlon GREGORY GLIEGE

Plaintiffs/Judgment Creditors, “Ne. 06-2-11794-6
AMENDED FINAL JUDGMENT

V.

Defendan!s/]udgmcnt Debtors ‘—J :

$1079521.2

JUDGMENT SUMMARY

Judgment Creditor: Thomas Espinosa and Kari Espincsa

Attorney for Judgment Creditor: Rodrick J. Démbowski
’ 1111 Third Ave, Suite 3400

Seattle, WA 98101
(206) 447-4400

Judgment Debtors: Project Services Corp. &
Gregory Gliege, jointly and severally

Principal Judgment Amount: NA — See Judgment Below

Aitorneys’ Fees, Costs & Expenses: | $117,699.42
TOTAL JUDCMENT AMOUNT: $117,699.42

The Total Judgment Amount shall bear interest at 12% per annum.

ORIGINAL .. .o

1111 THURD A VENUE, SUITE 3400
SEATTLE, WASHINCTON 98101-3199
Phone (206) 447-4400 Fax (206) 447-9700

Appeﬂo/ix

AMENDED FINAL JUDGMENT- |
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FINAL JUDGMENT

Th!S matter came on regularly for trial on June 30, 2009 recessed for mediation, and

-then re-commenced between August 26, 2009 and August 27, 2009, The Court bifuréated the

trial, hearing testimony in order to determine whether there was a breach and the appropriate
remedy, and to resolve the counterclaims, and reserving trial on damages to plaintiffs for phase
2. The Court heard closing arguments on August 27, 2009 and the Court issued its oral opinion

on September 3, 2009 and entered its Findings of Fact, Conclusions of Law and Final Judgment

on December 28, 2009. On February 22, 2010, the Court entered its Order on Motion for

. Reeonsideration and Amendment of Judgment ahd for Attomey"l';'ees' and Expenses. On March

29, 20“10 the Cour1 emered its Order Granting Plaimiff’s Motion for CR 60 Relief from Order.
On June 22, 2010 the Court entered its Order Grantmg Plaintiff’s Monon to' Amend February
22,2010 Ordcr and Awarding Fees and Costs.

The Court incorporates herein its findings and conclusions in the June 22, 2010 Order

Granting Plaimiff‘e Motion to Amend February 22, 2010 Order and Awerding Fees a.rld Costs,

“and incorporates herein its ﬁndmgs and conclusrons made on the record at the hearing on June

'22 20!0 and hereby.amends the Fmdmgs of Fact, Conc]usrons of Law and Final Judgment

cntered on December 28, 2009 consistent with the June 22, 2010 Order and the Findings and

Conclusions on the record at the June 22, 2010 hearing.
Accordingly, it is hereby ORDERED, ADJUDGED AND DECREED THAT:
1. To the extent they conflict with the following findings and conclusions, the

December 28, 2009 Findings of Fact, Conclusions of Law and Final Judgment are amended as

follows:
| a. The VLPSA is rescinded.

b. The earnest money, totaling $9,000, is to be returned to the Espinosas.

c. The Espinosas are the prevailing party and are awarded their additional

incurred fees and costs under paragraph p of the VLPSA. The Court finds that the additional

FOSTER PEPPER PLLC
1111 THIRD AVENUE, SUTTE 3400
SEATTLE, WASHINGTON 98101-3299
Phone (206) 447-4400 Fax (206) 447-9700

AMENDED FINAL JUDGMENT- 2

1018211




. Attomneys for Plaimiffs :

| Coﬁy Received, Form Approved:

T 310798212

fees and costs were necessarily incurred and are reasonable. The Court therefore amends the
prior judgment to award additional costs of $3,359.30 and fees of $20,543.50. - Added to the
Decémber 2009 Judgment for fees and costs of $93,796.62, the amended final judgment amount
ﬁgainst the defendants is $117,699.42. | |

2. This Arpen‘ded Final Jt{dgmeﬁt is hereby ordered ehtéréd.

 SIGNED AND ENTERED this 23 day of June 2010.

Judge Ronald.E\Castleberry

Presented by:
FOSTER PEPPER PLLC

Christopher R.. Osborn, WSBA No. 13608
Rodrick J. Dembowski WSBA No. 31479

Law Offices of B. Craig Gourley

Roy T J Stegena, WSBA No. 36402
Attorney for Defendants

FOSTER PEPPER PLLC
1111 THIRD AVENUE, SUITE 00
SEATTLE, WASIIINGTON 98101-3299
Phone (206) 4474400 Fax (206) 447-9700

AMENDED FINAL JUDGMENT-3




SN

—

0 ©0 -3 L= SN V.Y £ w [ 8]

NN NN NN
L R s T~ TR - I~ T T~ S vl s~ Sl

fees and costs were necessarily incurred and are reasonable. The Court therefore amends the
prior judgment to award additional costs of $3,359.30 and fees of $20,543.50. Added to the |
December 2009 Judgment far fees and costs de93,796.62, the amended final judgment amount

against the defendants is $117,659.42.
2. This Amended Final Judgment is hereby ordered entered.

.//‘

Jﬁgc Ronald L. Castleberry 4

SIGNED AND ENTERED this 22™ day of Junc 2010.

Prescnted by:

FOSTER PEPPER PLLC

‘Christopher R. Osborn, WSBA No. 13608

Rodrick J. Dembowski WSBA Na. 31479

.-Attomcys for Plnlzmﬂ's :

‘Eopyokeccwed Form Approved

raig Gourle '
/
Roy T'J Stegen SBA No. 36402
Attorncy for Defendadts

AMENDED FINAL JUDGMENT-3 FosTER Peprer PLLC
1771 THILD AVENUR, SUITE M0

SUATTLE, WASHINCTON 301010294
Phone (206) 4474400 Fax (206} 447-9700
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.SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

THOMAS ESPINOSA and KARI ESPINOSA .
husband and wife, The Honorable Ronald L. Castleberry
Plaintiffs, | No.06:2-11794-6
v. | ORDER GRANTING PLAINTIFFS’
. ‘ - MOTION TO AMEND FEBRUARY 22,
PRQOJECT SERVICES CORP., a Washington -+ 2010 ORDER AND AWARDING
corporation, GREGORY GLIEGE, - ATTORNEYS' FEES AND COSTS
- Defendants. ;. ~ {Bropescd]

Plaintiffs’ Motion to Amend Februa_ry 22, 2010 Order came on for hearing before the

. above entitled court on this % “day of June 2010. The Couri 'reVichd the following pleadings: '

1. Plamtlffs Motion to Amend Fcbruary 22,2010 Order;
2. Declaration of Thomas Espmosa in Suppon of Plaintiffs’ Motion to Amend

February 22 2010 Order; - _ _
3. Declaration of Patrick See in Support of Plamtxffs Motion to Amend February

22,2010 Order;
4, Defendants’ Response to Plaintiffs’ Motion to Amend February 22, 2010 Order;

5. Declaration of Gregory Gliege;:
6. Affidavit of Roy T.J. Stegevna in Support of Defendants’ Request for Attorney

Fees and Expenses;

7. Declaration of Ken Vanassché;

8. Declaration of Warren Anderson;
ORDER GRANTING PLAINTIFFS' MOTION TO FOsTER PePPER PLLC
AMEND FEBRUARY 22, 2010 ORDER AND s nun WI;U AVENUE, 5”"‘:‘300
AWARDING FEES AND COSTS-fRsapased] - 1 Phe (106) 474400 Fax (206) $47.9700
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SIGNED AND ENTERED this _2 ™ day of oy ,2010.
/
Judge Ronald L.\(}.stleberry
Presented by:
FOSTER PEPPER PLLC

4. 9

Christopher R. Osborn, WSBA No. 13608
Rodrick J. Dembowski WSBA No. 31479
Nicole M. Guerrero, WSBA No. 40811 -
Attorneys for Plaintiffs .

S1075405.1

ORDER GR'ANTING PLAINTIFFS' MOTION TO
AMEND FEBRUARY 22,2010 ORDER AND
AWARDING FEES AND COSTS [Proposed] - 3

FosTeR PepPER PLLC
1111 THIRD A VENUE, SUITE 400
SEATTUE WASHINGTON 98101.1299
Phone (206) 4474400 Fax (206) 447-9700
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'} for Attorneys’ Fees and Costs;

':of$ll7699 42.

19

9. Reply in Support of Plaintiffs’ Motion to Amend February 22, 2010 Order and |

10. - Declaration of Patrick See in Support of Plaintiffs’ Reply Brief;

11, Declarati‘on of Rod Dembowski in Support of Plaintiffs’ Reply Brief.

The Court deeme itself fully advised, ii.is therefore:

ORDERED, ADJUDGED AND DECREED that:

1. Plaintiff’s Motion to Amerrd February 22, 2010 Order is hereby GRANTED;

2. The Court finds that:the Deferrdarrt has' substanria]ly modified the condition of |
."the Property by removmg a srgmﬁcant number of trees that provrded pnvacy that was important
to the Plaintiffs. Accordmgly, the Vacant Land Purchase and Sa]e Agreement between Thomas: '
:Espmosa and Kari Espinosa as buyers and Pro;eet Servrces Corp. as seller shall be rescmded

3., The Espinosas are entitled to a full ref_und of the earnest money paid to Project
Servrces Corp and | | - ‘

4. The Espinosas are hereby awarded therr attomeys fees and costs smce February

22 2010 in the amount of $23, 902. 80, plus’ prror fees and costs totalmg $93,796.62, for a total

I ORI

gen Thomas Espinosa and

The Vacant Iknd Purc

the price by the value

since this Court’s

n December 28, 2003\ _The purchase brice shall be reduced by $72,080,

final judgment entere

d attorneys’ fees and costs awarded to the Espindgas in the amount of $23,902.80, Ix addition

t the prior fee award of $93,796¢2, may also be applic v asla further credit against the puXghase
total credit of $189,779.42.

nce as prowded in this Court’s Feb 22, 2010 order, fo

4. - The Espinosas are hereby awarded their attomeys fees and costs.

/_\
"
.. L
ORDER GRANTING PLAINTIFFS’ MOTION TO FOSTER PePPER PLLC
AMEND FEBRUARY 22,2010 ORDER AND s"llTH:D AVENUE, SUITE 3400
AWARDING FEES AND COSTS [Pro -2 m::g;;; oty (;;'6‘;’;;_’; "

31075405.1
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C%UHTY CLERK 4
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SUPERIOR COURT OF WASHINGTON FOR.SNOHOMISH COUNTY
THOMAS ESPINOSA and KARI ESPINOSA,

“husband and wife, g _ The Honorable Ronald L. Castleberry
B | Plaintiffs, | No.06-2-11794-6
v. FINDINGS OF FACT, CONCLUSIONS

v OF LAW, AND FINAL JUDGMENT
PROJECT SERVICES CORP., a Washington
corporation, GREGORY GLIEGE,

Defendants.
-JUDGMENT SUMMARY
1, Judgment Creditor: S " Thomas Espinosé and Kari Espinosa
2. Attomey for Judgment Creditor: Rodrick'J. Dembowski
: 1111 Third Ave, Suite 3400

Seattle, WA 98101

(206) 447-4400
3. Judgment Debtors: Project Services Corp.

Gregory Gliege
4. Principal Judgment Amount: NA - See Judgment Below
5. Attorneys’ Fees: $86,257.25
6. Costs and Expenses: $ 7,5359.37
7.  TOTAL JUDGMENT AMOUNT: $93,796.62
8. The Total Judgment Amount shall bear interest at 12% per annum.

[PROPOSED] FINDINGS OF FACT, CONCLUSIONS FOSTER PEPPER PLLC

OF LAW, AND FINAL JUDGMENT- 1 1111 THIRD AVENUE, SUTTE 3400
k " SEATTLE, WASHINGTON 98101.3299

Phone (206) 4474400 Fax (206) 447-5700

310)8399.3
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FINAL JUDGMENT

~ This matter came on regularly for trial on June 30, 2009, recessed for mediation, and

then re-commenced between August 26, 2009 and August 27, 2009. The Court bifurcated the

" trial, hearing testimony in order to determine whether there was a breach and the appropriate

remedy, and to resolve the counterclaims, and reserving trial on damages to plaintiffs for phase
2. The Court heard closing arguments on August 27, 2009 and the Court issued its oral opinion
on September 3, 2009. Having heard the evidence, and the arguﬁxcnt of counsel, the Court
makes the following findings of fact and conclusions of law:
I FINDINGS OF FACT
L. Plaintiffs as buyers and Defendant Project Services Corp. as seller entered inta a
vacant land purchase and sales agreement (the “VLPSA™) on March 15, 2006. The subject

propc_rty, containing approximately 20 acres, is commonly known as 7300 Mero Road, Lot L, in

Snohc;mish, Washingtén (the “Propcrty*f).

2. The ‘VLPSA reqdired. Defendant Project Services Corp. to maintain the Property
in thevcondition it was in When ﬁrstvviewed by'the Espinosas until the Espinosas were entitled to

possession, and an addendum to the VLPSA required the cutting and removal of certain marked

trees.

, 3. The VLPSA was to close on May 3, 2006. The closing date was extended to
May 15, 2006 by agreement of the parties because the plaintiff asked for and was given, a ten-

day éxtension from the first closing date.

4. On Friday, May 12, 2006, a fire occurred at the Property. Debris brought to the
Property by the Defendants was put too close to a smoldering existing fire, and the debris then

caught fire and damaged surrounding standing trees. The fire was extinguished using heavy

excavating equipment.

[PROPOSED] FINDINGS OF FACT, CONCLUSIONS FoSTER PEPPER PLLC
1111 THIRD AVENUE, SUITE 3400
OFLAW, AND FINAL JUDGMENT- 2 : SEATTLE, WASHINGTON 98101-3299

Phone (206) 447-4400 Fax (206) 447-9700

11030993
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5. . The Defendants irﬁproperly altered the Property by‘ bringing materials on to the
Property, allowing a fire to bum unmonitored resulting in a forest fire, which, along with
grading to extinguish the ﬁi’c, damaged other surrounding areas approximately one-half an acre
in size four days prior to closing.

6. In addition to the addendum that provided that Project Services Corp. would
remove cer_tain marked maple trees, there was a general understanding that there would be a

certain degree of clearing necessary to prepare the property for a home building site and other

outbuildings.
7. The exact clearing and the clearing area was never specified.
8. Neither plaintiﬂ' voiced any complainf about the Defendants’ clearing activities

that occurred prior to the fire,

9. All ofDefendants’ clearing prior to the fire “was within the normal activies that
would occur in the sale of this type of property.” A ‘
10, None of the debris that was brought onto the property by the Defendants

contained any toxic materials. It did not contain any refuse. ‘It did not contain any building site

debn’s‘or construction site materials.

11.  The purpose of bringing this material on was to use it as fuel in the ignition of
the fire for the stumpage type of debris that was on the vacant property.

12.  According to the testimony of Mrs. Espinosa, the plaintiff planned to construct a

shop type of outbuilding within the burned area, and specifically within the area from which

Defendants removed dirt to extinguish the fire.

13.  The debris was put too close to a smoldering existing fire and the debris then
caught fire and damaged surrounding trees, which was not intended by the Defendants.
14,  The defendant was called to the scene by a neighbor who saw the fire. The

defendant and this neighbor put out the fire by using heavy equipment, covering it with dirt as

rapidly as they could.
[PROPOSED] FINDINGS OF FACT, CONCLUSIONS FosTeRr PepPER PLLC
A Nl ) - 1111 THIRD AVENUE, SUITE 3400
OF LAW, FINAL JUDGMENT- 3 SEATTLE, WASHINGTON 98101-3299
Phone (206) 4474400 Fax (106) 447.9700
5103093
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15. . ‘The improper alterations made by Dcfcndantsbto the Property .constituted a
significant impact to the Property. | o

16. - The Espinésas contacted Defendants about their concems. The VLPSA provided
for a ten day extension of clqs_ing. -Project Se;ngcs Corp. réﬁlsqd to delay closing to allow the
Espinoéas time to investigate the nature z‘m‘d‘ extent of the damage to the Property.

17.  The closing documents required the Espinosas to agree that Seller had
maintained the Property in compliahcc with the VLPSA. This woufd essentially force the

Espinosas to waive any nghts to remedlatlon or damages ﬂowmg from the breach.

18..  The Espmosas were within their nghts by executmg a Reservation of Ri ghts with

respect to the damages caused by the ﬁre and grading and entering the document into escrow.

19, Defendants’ breach of the VLPSA covenant to maintain the condition of the
Property as when first seen, was ma;erial. _

20. There was no breach of the VLPSA by the Espinosas. -

21. . At the commencément of this laWsuit the Es.pin'osas‘ﬁled a lis pendens. The
filing of the lis pendens was not donc with mahce, the Espmosas had no knowledge of any other
pending sales, and was othcrw1se propcr

22.  The Court fmds that the property was not diminished in value as a result of the

fire, but was diminished in value because of a change in the econorriy.

23.  The witnesses’ testimony of the estimated number of trees bumed in the fire
varied widely, from Greg Gliege’s estimate of three to four small trees to Ron Simmons’
estlmate of 20 trees to Thomas Espmosa s esnmatc from b1g to small, upwards of 75 to 100

trees in that 1mmedlate area.

24.  The Court finds that the estimate of Ron Simmons, a non-litigant witness, to be

credible, and therefore finds that approximately 20 trees were bumed in the fire.

[PROPOSED] FINDINGS OF FACT, CONCLUSIONS FOSTER PEPPER PLLC
OF LAW, AND FINAL JUDGMENT- 4 1111 THIRD A VENUE, SUITE 3400
' SEATTLE, WASHINGTON 98101-3299

Phone (206) 4474400 Fax (206) 447-9700
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25.  Mrs. Espinosa testified that she and her husband planned to erect a shop type
outbuilding on the property within the area burned, specifically within the sloped area from
whiéh Mr. Gliege removed dirt to extiﬁguish the fire. .

26.  Plaintiffs didvhot establish the requisite foundation for tree replacement costs,
they did not provide c?idencé of the species, value or replacement cost of the trees comparable
10 those burned, nor for any associated labor and equipment charges.

27. Plaintiffs did hot present evidcnée of any aépect of the restoration costs sufficient
to assign a figure to those césts without engaging in impermissible speculation.

28.  The Court therefore makes no finding of fact as to the amount of any restoration

costs.

IL CONCLUS]ONS OF LAW
| 1. This Couﬁ has jurisdiction over the panies and thé subject matter of the action.
: 2. The Espiﬁosas are en;itlcd to an award of specific performance of the VLPSA.
The closing date of the VLPSA shall be changcdl to December 3'1, 2009, the purchase price set
forth in the VLPSA s:}.lallb be reduced by the cost to restore the propény, which the Court
concludes is $0.00; all btﬁer teﬁns of the VL?SA remain bunchangebd.

s The Espinosas are the prevailing party. As such, under paragraph p of the
VLPSA, the Espinosas are entitled to an award of their attomeys’ fees and costs. The Court has
considered the motion for an award of attorneys’ fees and costs and the supporting affidavits of
Christopher Osbom and Jordan Hecker, and considered the Defendants’ response, and
plaintiffs’ reply, and has reduced the amouht sought by plﬁntiffs from $93,757.25 by $7,500.00
representing the amount the Court concludes was devoted to the damages portion of the case.
The Court hereby finds that the aWudcd fees and costs are reasonable and were necessarily
incurred and awards a money judgment in favor of the plaintiffs for attorneys’ fees in the

amount ‘of $86,257.25 and costs in the amount of $7,539.37 for a total money judgment of

$93,796.62 against Defendants.

[PROPOSED] FINDINGS OF FACT, CONCLUSIONS FOSTER PeppeR PLLC
ENT- 13111 THIRD AVENUE, SUITE 3400
OF LAW’ AND FINAL JUDGM > SEATTLE, WASHINGTON 981013299

Phone (206) 4474400 Fax (206) 447-9700
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6. Given thc nature of th_c'm;ifexials brought onto the site by the Defendants and the

intended use of the materials, this m and of itself, would nét be a breach of the VLPSA.

7. Prior to the ﬁré, the Defendants had not breached the contract.
8. Plaintiffs were within their rights in terms of preéeming Exhibit No. 4 (the

reservation of rights document) and it was not a breach of the contract for them to do so.

9. Plaintiffs did'n‘otv carry their burden of provfng entitlement to recover damages
for excessive clearing of trees before the fire, nor for their claim of ‘excessive clearing of trees
after thé fire.

o 10. Accordingly, no damages are awarded to plaintiffs for éxcessive pre-fire or post-
fire clearing of trees and Defendaﬁt§ prevailed on‘ those claims. |
Il Pursuant to Marassi v. Lau, 71 Wn.App 912, 917 (1993), the Court will
apportion fees with respect to the damages claims, and has reduced those fees by $7,500.00 to
vv'accéyun't for that issue. . ‘ _
12, The Defendants’. cqunie_rclaixﬁs for breach of contract and slander of title are
disﬁﬁsked with prejudice. | '
| 13.  Final judgment is hereby ordered entered.
. SIGNED AND ENTERED this 28" day of December 2009.

o~

B Wz
Judge d L. Castleberry

Presented by:

;f,#o\ﬁk PEPPERPLLC
R e - N

Chﬁsto;:hcr R. Osborn, WSBA No. 13608
Rodrick J. Dembowski WSBA No. 31479
Attorneys for Plaintiffs :

[PROPOSED] FINDINGS OF FACT, CONCLUSIONS FosTER PepPER PLLC
- ENT- 1111 THIRD AVENUE, SUITE 3400
'OF LAW, AND ’FINAL IUDGM ' 8 o SEATTLE, WASHINGTON 98101-3299

Phone (206) 4474400 Fax (206) 447.9700
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::g’ﬂ::dc’&fﬁ e Ail RIGHATS RESERVED
YACANT LAND PURCHASE AND SALE AGREEMENT

SPECIFIC TERMS

M.3 No.: 26009683

Cats: Ma=h 15,2006
Buyar: Thomas & Xari Esoinosy
Sellar: Project Services Corm

Snchomish courty)

Property: Tax Parcai Nos.. 280708004€0200 (
Street Address: 73000 Mero R4 Lot L #loe [ Snohemish Washington 98260

Lagal Cescription: gaa attached

& L2 W a
e v g

5. Purchass Prics: $375.000.00
8. Earnas! Monay: (To B¢ held by (V] Saliing Brokar | ] Clcsing Agent)

Perscnal Checek: $9.000.00
Nete:

Othar ( ):
Default: (cheack ¢nly one) [7] Forfaiture of Eamast Maney (] Sallers Electicn of Ramecies

7

8. Title Inaurancs Company: Stewart Title & Eserow

9. Closing Agent: || a qualified clesing agant of Buysr's choica [
4. Gtoalng Data: })WV\ B Deooh

11. Possassion Dats: /] onClosing [7]

calondar days afer Clcsing 7]

12. Offer Expiration Dats: 03/17/2006

13. Countaraffer Exp:mhan Data! X9

14. Addenda: 2
34(Addendum) 35E(Feasihility) 25, PP#],

. Agency Disclosurs: Selling Ucensae represants | |Buysr | '|Sailer | |both parties [ |neither party
Listing Agent represents [ ] Seiler || both parties

16. Subdivision: The Property (] Is subdivided (] muat be subdividad en ¢r before

(] Is net legally required to be subdivided

17. Feasibility Contngency Explratton Date: |/ 30 days aher mutual accaplanc
- 21506 A‘Pﬁ . 2%t

Dats -Saler's Sgracure Bate

Buyhrs Signatue Satier's Sgrawre Orm
31]3216th Avz SE
Suyers Agdress Seilars Addresy
Snohomish, WA. 93290 Snchomish Wa
City, Stste, 210 Ciry, Suw, Zp
360-568-7337 425.754.114)
PRone Fu Phore Fax
thomas@haldown.com
Ouyers E-mall Add~ss Sailars E.mall Agdrees
t ies, Inc. 7430 Preview Properties, Inc. 7430

sdrcm:!g:usropcmesx - MLS CHlce Na. Lislng Broxar MLY OMeca No.
Bill Mahoskey Bill Mahoskey
Seiling Licarase (Priny Lisung Agent \Prird 25.347.7762

. - -347.7762 425-239-0149 425-347-
425-239-0149 425-3 = = Fu

Ptone



Page 1 of

MLS Norhwast Reports (502)

Vacant Land Client Detail Report

L3troe ag of TU1208 ! 3:05em
73000 Marn Rd Sachaniah LU0 Snohomian
Saatus AN Acriege 19.550  Lisd Price 37534
Lisgngs 20009680 Lot 3tae 254084  80id Price
Cany Snohwsh apprax. 13001 1 8&0n
)" -— e vrm . - P b m e e b e e e ——— ———
CmF . Styls 4 -Ae: 1Aa'u Aree 780
: pPhato Avnilable Project Com mun! Bnemen:
N_‘ ol Zuring Fareury, Residerts! Map: v ena 4??
e 1 Grid: Al
$chaal informatsn: i Asssssrent Fews: S
3ehoai District Sachomsd Tax Year 068
Danasntary - - Asnusl Taxee : 1748
Jr. Migh r. Exemption Yas
High Schac! Assesernont Road
Zopecty Cetis
Gas Not Avsiadle
Becric Avaladie
Sower Not Avallable
YWater Criisd VWL Privete Ael
Topognigply Lovel, Skoed
Oocs Avaitabis CCRa. Wall Agreament VWetland Cellneation
Rastrictiona CCAaR, NO Manufictund Momas
View Mouriain, Terrdorial
Lot Detaiia Cpen Spacs, Privete . . . . .
Improvementy o
Watsefront Watarfront P actage
Tarms Cash Out Conventicnal. FHA
Raad Information Euomm Gmol Pm-ualy Maintained
Soeptie, W
Saptic System lnstalled Seplic Design Applied For
Septiz Appry No. Bedrma. Septic Declgn Anpry Dt
Scile Feag!bikty Avall, Yes Septic Design Expive Dt
Sal Teat Di‘b Septic System Type
Directians: sz us.LeﬂonmengmonWo Right on Siorm Lake. L:Mnuw WbodMAocmx 1. 75m. on lef.
Fesluree: Ewrarw.s. ugnw de CRVTrah Pantany Clearsd, ww Ridng Tmb
Rarkating R-mrts. Thc gnvud drfmny saly tha Lone for this 20 acro sie. Yvinding hrough overianglng ees opening up 1o 3 buuulul'y dured )‘cmesbe{
Gor9e0ug unobetructed views of the Cascades and undaveloped fadaral anda. Inchudes an onsite well, and rcoess fo miles of naturel trails. Emoy your gelaway
8 privaie but very open setting. CCAR"s wil protact and manayourlnwwmm furthc !uu.n What a great placa 10 sta & new ite)
Presanied By: Bil mm lPrvm Procertias, Inc.
Lot Sizas And Squary Foclage Arw Ealimales.
information Fram Raletie Scurces, Bul Not Guaranieed.
j
2/12/2006

bttp-//locator.nwmls. com/scripts/mgrqispi.dll

YA snAAE



EXHIBIT “A”

The Souta half of the Northwest quarter of the Southeas! quariar of Secticn 8, Township 28
Necrth, Range 7 East, WM., racerds of Snchemish County, Washingten;

(ALSO KNO'WN AS Parcel L of Deciaraticn of Segregaticn racorded under Snehemish
County Recerding Nc(s). 9011060200).

Situatz in the Ccunty cf Snchemish, Statz of Washington.

Page 2 Order Number: 21220



,, P

TN A WS e

CCapyrignt 72¢$

NWMLS Z5rm 25
ALL RIGHTS REFERYVED

VazantLarg 3yrchase 4 Sse

Ravised LGS GENERAL TERMS

Paga 29t 4 {continued)

a. Puranase Price. Buyer agrees o pay 0 Seiler the Purcrase Prica, including the Eamaat Maney, in cash at Clesing, 1
unidsz ctherwise agecified in thig Agrasmant. Buyer recregars tha! Buyer has scfficlent funds fo clcza this sale in 2
aczordanca with thia Agreemaent and is rot relying ¢n any contingent scurcs of funds ar gifts, excant to tha sxtant a

4

S

|

7

8

ctherwisa sgeclfied \n this Agreament.
b. Earneat Money. Buyer agraes 1o dalivar the Eamast Moray within 2 days ater mutua!l accegtancg of this Agreement

to Selling Licensae wig will dapesit ary shack to be hald by Salling Brakar, or ca'iver any Eamast Money lo te held
by Cloalng Agent, within 3 days cf receipt or mutual accaptarce, whicheyver occurs latar, If the Eames: Manay is heid
by Saliing Breker and 1 over $10,6CC.CO It snall De ceposited into an intarest beadng trust aczcunt In Sailing Brokar's

nams previded that Buyer completes an IRS Form W-8. Interest, if any, aftar deductien of bank charges ard feag, will  §
Ee paid tc Buyer. Buyer agreas 10 raimburse Selling Brokar for bank enarges and faes in excass of tha intareat 10
earned, if any. If tha Eamest Mcrey held by Saliing Biekar is ovar $10,000.00 Buyer has tha optien lo require Selling 11
Broker to dapcsit the Eamest Monay into tha Housing Trugt Fund Account, with the interast pald to the State 12
Traaaurer, if bath Seller and Buysr 8o agroe in writing. If the Buyer does not camplele an IR3 Form W-5 balors 13
Sailing Brokar mus! depesit (ne Eamest Mcnay or the Eameast Monay |8 $10,000.00 or 1ass. the Eamest Mangy shall 14
be depcaled into tha Heusing Trust Fund Acgount, Selling Brokar may transfar Lthe Eamast Money o Closing Agertal 15
Clesing. If all or pant of the Eamest Mcney is to be rafuncad 1o Buyer and any such codts remaln unpald, the Salling 18
Broker or Closing Agent may deduct and pay them thersfram. The parties instruct Closing Agent to: (1) provide 17
writtan varification of recaipt of the Eamest Monay and notica of dishoner of any check to the parties and licenseds at 18
the acdrasaas and/cr fax numbers pravided herein; and (2) commenca an Inlarpleadar action in the Supedor Court for 19
tha county In which the Proparty is located within 30 days of a party's damand for the Eamast Money (and ceductup 20
. 21

to $250.00 of the costs thareof) unless the parties agres ctharwlae In writing. _
c. Condition of Titlé, Buyer and Seller autheriza Selllng Uicanase, Listing Agant cr Cloalng Agent to Insart, altash ot 22
corract the Legal Oescription of tha Proparty. Unless ctharwise specified In this Agreament, title to the Proparty shall 23
be markatable at Clesing. The following shall not causa the Uie lo be unmarkatatie: rights, reservaticns, covenants, 24
conditions and restricticns, presently of record and generaita the area; easaments and encreachments, nct materially 23
affecting tha value of or unduly intarfering with Buyer's reascnatie use of the Proparty; and reserved oil and/or mining 28
rights. Monetary ancumbrancas not asaumad by Buyer shall be paid by Sqller on or befors Closing. Title shall be 27
canveyed by a Slatutory Warranty Deed. I this Agreament 18 for canveyance of a buyar's intarest in 8 Real Estale 28
Contrac, the Statutory Warranty Oeed shall inciude a buyer's assignment of the contract sufficient to canvey after 29
acquired Utle. If the Property has been short platted, Lhe Shert Plat number is in the Lagal Description, kJs)
31

d. Title Insurance. Seller authedzen Buyer's lendse or Clesing Agant, at Saller’s axpensa, to apply for a standard ferm
cwnar’'s poilcy of tille inaurance, with hemeownear's additional protecticn and Inflation protection endersamants if avail- 32
aple at no 3ddiNonal cost, from the Tite Insuranca Company. The Title Insurance Company Is to sand a copy of the a3
préliminary commitment to beth Listing Agent and Selling Licensee. The praliminary commitment, and the Utle policy 34
{o be issued, shall corlain no axceptions cther than the General Exclusions and Excepticns in 8aid standard form ang 35
Speclal Excaptians consistant with the Cendition of Title harein previded. If title cannot be mada 3o insuratle prcr 1o 38

the Clcsing Date, then as Buyers sole and exclusive ramedy, the Eamest Mcnay ghall, unlass Buyer alacls to waive 37

33

auch defacts or encumbrancas, bs refundead to the Buyer, J&ss any unpaid costs described in thiz Agraement, and
this Agreament shall thergugen be terminated. Buydr shall have no Aght to spacific parformance of camages as 3 a3
40

consaquencs of Sellars inakillty to provids inguratle tills.
8. Closing. This sale shall te closed by Lha Closing Agant on the Closing Datle. "Closing” meang the da'e on which 3!l 41
documants ars recorded and the sala proceeds ars available 'o Sallar. If tha Closing Date falls on 3 Saturday, Sun. 42
day, or legal holiday as defingd in RCW 1.18.C50, tha Closing Agent shall close the transacticn on tha next day that!s 43
44

not a Saturday, Sunday, o legal hcliday.
f. Possession, Buyer shal be entitlad o possession at 9:00 p.m. on Ihe Possession Date. Saller agresstomaintainthe 45
45

Propearty In itz prosant condition, normal wear and tear axceplad, untll the Buyeris antited 1o pesseasion,
47

4. Closing Casta and Prorations. Seller and 8uysr shall sach pay ore-half of tha ascrow fee. Taxss fcr the cumart
year, rent, interest, and lienable homaownar's agscciation dues dhail be prorated as of Clasing. Buyar agrees b pay 43
Buyer's loan cosls, including aedit report, appralsal charga and lander's litle insurance, unlesa provided otherwisa in - 49

this Agreement. ! gny paymants ar3 delinquent on gncumbrancas which will remain aftar Closing, Closing Agent is 50

51

Instructad to pay them at Closing from money due, or 1o be paid by, Seller,
" inmais: BUYER. ] pate: 3 /S-CC  selsr: [ Qa@ oaTE: = —( &
suver: M, oATERDIS 0. SELLER DATE: 52
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VACANT LAND PURCHASE AND SALE AGRZEMENT Nemmwast Multigie Lisiing Servics

NWMLS Form 23
AL RIGHTA RESERVED

Vicam Land Purzrase 3 3aia

Ravised 425 GENERAL TERMS

Pagaldafs (centinuac)

h. 8ale Infermaticn, The Lising Agent cr Salling Licansaq is authorized o repent this Agreament (including price and 24
all terms) o the Multpia Ligting Sarvice that pubiisned it ard o its memzers, financing instit.ticns, appralsars, and 55
anyoré elae relxted to this sale. Buywr and Sealler expressiy authoriza al! Cloaing Agents, agpraisary, tille insurgnes 58
campanies. and others reisted to this Sale, to fumish 1ha Lising Agent and/or Salling Licansas, on request, anyand 87

58

all infermaticn and capies of decumants cencaming this sale.
FIRPTA - Tax Withhaiding at Closing. Tha Clegirg Agent la Instructed 'n prapara a certification (NWMLS Form 228 S§
&a

1.
cr equivalent) that Szilar is nct a “Toraigs perscn” within the maaning ot tha Ferelgn Inves'mant In Raal Pregerty Tax
Act Sellar 3grass to sign this centificaticn, If Seller ia a fersign parson, and this transaction is not otherwise axampt 81
frem FIRPTA, Clesing Agem is insiruciad lo withheid and pay the requirsd amaunt to the [ntemal Rgvanue Servica. 82
J- Noticea. In corsicaraton of the licensa to usa this and NWMLS's companion forms and for the tenefit of the Listing 63
Agent ard the Selling Licansve a3 weil as the orderty administration of the offar, countanctfer or this agreement, the 84
parties irravocably agras that uniass otherwiss specified in this Agreement, any not'ca reaquired or permitted (n, of 8s
relatad to, this Agreamant (Including revccations of effeca or countercfiers) must k@ In writing, Nclicas lo Sellarmust 88
be signed by atleast one Buyer and shall be deemed given only when the notice is récsived by Sdiler, by Listing 87
Agant or at the licensad cffice of Listing Agent. Noticas to Buyer mus! da signed by at least one Saller gnd shall ba 63
daemad given only when the nctica is recaivad by Buysr, by Selling Licansaq ¢r at the licansed office of Sdiling 83
Licansaq. Raceipt by Salling Licansae of a Raal Prcgerty Transfar Disclosurs Statement, Putile Offaring Statsment 70
and/or Resale Certificata shall be desmed receipt by Buyear. Selling Licansee and Listing Agent have no 71
responsibilily to advise of recsip! of a notice beyond aithar phoning tha party or causing a copy of the nelcs to be 72
daifveradia the party’s addreas shown on tnis Agreement. Buyer and Sallar must keap Sslling Licenses and Listing 73
Agant advised of their whersabouts In order lo receivs prompt notlfication of racsipt of a notice. 74
k. Computation of Time. Unless ctheraisa specifled in this Agreament, any period of tima stated in this Agraement shall 75
$tan on the day following the avant cemmaencing the pericd and shall expire at 8:00 p.m. of he last calendar day of 78
the 3pedcified peried of time. Excapt for the Possession Date, If ihe last day Is a Seturday, Sunday or legal helldsyas 77
defined [n RCW 1.18.050. the specified pericd of ima shall expire on 1he next day that is not a Salurday. Sunday or 78
l8ga! hoilday. Any specified period of 5 days or lass shall not include Saturdays, Sundays or legal holidays. Time Is 79
gd

of the essance of this Agreement.
L Facsimile or E-mall Transmlasion. Facsimile trangmission of any signad sdglnal docyment, and retransmissien of 81
82

any signad facsimiie transmiasicn, shall be the same as delivery of an eriginal. Al thg request of eithar party, or the
Closing Agent, the parties will confirm facsimile ransmitted signaturas y slgning an criginal documant. E-mail trans- 83
mission of any documant cr notica shall not be effactiva uniess the pariias 10 this Agresmant otharwisa agree in writng. 84

8x

m. Imagration. This Agreament censiitutes the entirs understanding betwadn the parties and suparsedas ail prior or
contampcranacus undarstandings and represantationa. No mocdification of this Agreemant shall ba affactive unless 8s
87

sgreead in writing and signed by Buysr and Sailer.
n. Assignmant Buyer may net assign this Agraement, cr Euyer's rights heraunder, without Seller's pricr witlen consant, 83
89

uniass provided ctherwvize hersin,
0. Default In the avent Buyer falls, without iegal excuse, to comples the purchise of the Progenty, than the feilowing 80
81

provision, as identiflad In Spedﬂc Term No. 7, shall apely:
i. Forfeiturs of Earnast Money. That portion of the Eamest Morey ihat does not 9xcazd flva percent (3%) of the 82
83

Furchasa Prics shall be forfeitad to the Saller as the sole and axciusive ramedy availabis {0 Seller for such fallure.
li. Seller's Elaction of Ramedies. Saller may, at Sallers option, (3) ksep the Eamest Mangy as liquidatad damagas &4
23 the sak and sxclusive remady avillakie to Seller for such faliure, (b) bring suit agsingt Buyer for Sailer's actual 89
damages, (c) bring auit to spacifically anfarce thia Agreament and raccver any incidental damages, or (d) puraue 68
87

&y othar rights or remedias available at law or equity.
R. Aftarneys' Faas. If Buyar or Sallar instiutas suit againat the other concaming thia Agreement, the prevailing partyis 93
99

entitied lo reascnabia altomaeyy' fees snd axpenses
§. Offer. Buysr agrees to purchase tha Prcparty under the lerms and conditiona ¢f this Agreemant. Seller shail have 100
101

until 9:00 pm. ¢on the Offer Expiration Dats to sccapt thie offer, uniess socnar withdrawn. Acceptarce shall not be
effactive untll 2 signad copy Is actually raceived by Buyer, by Selilng Licensee or at the llcensed offica of Seliing 102
8 thall 99-afundad to Buyer. 103

<

Licansee. I this offer [s nct 80 accaptad, it ahall [apse and sny Eamest Mcng
DATE. § jg'*%

$

—
—

initals: BUYER;—E— DATE: /506 SELLER.
BUYER: DATERIG-Qn  SELLER: DATE: 10
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EXCLUSIVEL

,rist
@ ADDENDUM TO PURCHAST ANDSALE AGREITMENT

Tae fallowing is part of the Purchass and Salz A greement daﬁM_ﬂé /( 20 OL '

TAmas = Kani Lpidesa —_—

and Jggaﬁ"é‘li Lenviéeg (\Oﬁf : — (“Saller™)
cenesming oo mrﬂ.ﬂ A@L vj_@j-Ln Lﬂéowﬂlﬁ(//é_iﬂ AR (“The Prepery')

Betwezn

ITISAGREED BETWEEN THE SELLERAND BUYER ASFOLLOW:

1. NOTICE TO BUYERS AND SZLLERS: Preview PT'DMB, lae, and i3 igeas (“Viresiew” herein) ars not liegrsed 1o practica law

nor lo provide legal or tax advice. Buyer and Seller acknowledge they have not relied an any epinions, staitement, of representatlons mads

- by Preview regarding the tax or legal consequances of this maracdan, the spesific lerms and provisiens of amy proamissory note, dead of
Tust or contrace, Uc property’s condition, location, zoning or developmant possibilltles, surrounding noise, view, oter envirerment)

cancarns or qualities or any other informaticn or daa conceming the propery and its systeme. Buyer and Seller agres to verify all manery

that arv material W Liem o icir ewn satisfaction end to rely solely upon thair independent inspection, testing and wnalysis.

2. AFFTLIATED BUSINESS RELATIONSHIP: Preview has ownership interest {3 Pro Escrow, Inc,; and Pedaral Direst Mantgagz, Inc.

Preview has nct requiced the usa af sither of these sexvics providers. :

3. RECOMMENDATIONS AND REFERRALS: Proview may assist Buyer or Sefler with lcearing, selecting, or schedullng service
providers, such ar home inspestors, contraciors and lendars.  Preview cannot guaramtee, eniws Or be responsible for the quality or
parformanca of the servics or 10 the flaancial responsiblllty of thind parties. Owher vanders are svaihable, and the price and quality of such
services Is compedtiva. Buyers and Sellers agrse ro exercise their own judgment regwrding such service providers, escrow agencies and

‘mortgago broksrs.

4. EARNEST MONLY: Buyer and Seller 1re advised that 13 pardes to this transaction they have the right to depos’t the Buyer's earmest
money with wry third party agency such as & Hue company, Exrow Company, exmey or any “clasing agent” other than Preview. Buyer
and Seller are further advised that if a dispute arizes over the relesss, disbursement or thrfiture of ewrpest money depcdited with such third

pHTYy cr eatity, then:
a. The third party depository may bring an interpleader lawsult 1n the Superior Court for the Stats of Washingzoa to determine the
rightful owner and In such il tha third party depository mey seck and recover out of the eamest moaney, I3 flling (ets, somey

expenset 1nd oWber costs ordered by the eourt which may resull in the reduction of the dispuied sarmes! menay.
B A eacnest moaey deposii held by Preview In i3 trust account that is then imerplead into the superior court will aat be reduced

for flling foet and attorney expanses pravided that Preview Is released from all further invalvement In such interplesd lawsuir.
c. Any costs, including eromey fees jecurred by Preview because of an interpleader lawsult filed by a third pary depository will

be raimbursed by Saller and Buyer who here agree to be Joiatly limbie for same. .

& DATI OF CLOSING: “Datz of closlng,” means the dute upon which all necagsary documents are recorded 44d the proceeds of sale ae
available for disbursament ta Saller. If for any reasca this tranacdent sheuld Al w close within the dasignazed time, Buyer and Seller azree

1o extend clesing date up to 10 days.

5. SELLER DISCLOSURE STATEMENT: The Seller Discloturs Saament (SDS) is information shared by the Seller with Buyer and is
not part of this Purchass and Sale Agreement. Byyer and Saller ackiowledge that Preview bas played 1o role nar provided any information

lo tha prepgration of the SOS.

has been provided 1o the buyer

is 10 ba provided to the Buyer within days. (5 duginess days if nat Alled in) of mutual scceplance.

is not available. Buyer walves right to recaive Seller's (SDS)

is not required (exempt ransaction under RCW 64.06)
Whether an SOS is being provided to Buysr, Seller ackaowledges Scller's cbligation o provide All disclosure of all maserial Ao
concernlng the property.
7. ENTIRE ACREEMENT: Buysr and Selier agree that this Addendum iupersedes, where incorulsent, conflicting ¢r uncertain, any
other provisica of the Purchate and Sue Agreement and any other sddendh ' the Agroement In all other respecty, the Arasment and

Addenda thereto are ratified. Buysr and Seller acknowledge that Preview is not and shall net be reaponsibic for any represenuticns,
promises, underatandings or agreements not contalned in this Addendum and @ which Preview is expeetely made a party. Furthermore,

that this Addendum and the Ag-stment wre inended to fully incorponte all prier negotigions, discussions, understandingy and promises

whather detweea or Involving Buyer, Selier, Preview or sny other party or par.’uzzm
Buye LD, raZ 1560 s 9/9 o &I EES
u ) \
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VACANT LAND PURCHASE AND SALE AGREEMENT  \.rues Moo Listng Sarvk

NWWLS Farm 25
ALL RIGATS RESERVED

VacaniLang Purcadse & Sale

Ravised 8,05 GENERAL TERMS

Page s ol 4 (certinuea)

r. Countsroffer. Seller agrees lo sa!l ihe Progerty uncer the lamms and conditicns of UNs Agraement If Selar makes 10
a countaraffer, Buyer shall have unill 9:0C p.m. cn ths Ceuntarcffar Expiraton Cate 1o accap! that ccurdarafer, 10
Unieas sconar withcrawn. Acceptanca shall nct e affective untl a aigned copy is actually recsived by Saller, by 10¢
Listing Agert or at the licensed cfica of Ligting Agent. If the couniercfier is rct 3s Bceartad, i shail lacsa asd any 165

110

Eamest Monay shail be refunded to Buysr. If no axplration date is specified for a caunleratfar, thae countercfter
shalt expire at §.00 p.m. 2 days afer the ciurtarcifer is signed by the last party making tha counterctiar, Uniass 114
112

22Cnar withdrawn.
8. Agoency Disclosurs, Sellng Brokar reprasents the same parly that Selling Licansae raprasents. Lisling Broker ragra- 113
114

sents the sama garty that tha Listing Agent represents. If Seiling Licenaee and Listing Agent ara diffsrent galssgaer-
sons affliiated with tha samae Broker, then both Buyer and Seller centimm hair consent to that Brokar regresenting <115
bath pasties as a dua! agent. !f Salling Licenses aro Llating Agent are the same salesperson representing beth 118
parties then beth Buyer and Seiler confirm their consent to that salespersen and his'her Broker raprasanting doth 117
farties az dual agems. All pares ackiowiadge receipt of the pamphiet entitied “Tha Law of Real Estate Agency.” 118

118

t. Commission. Saller and Buyer agree l¢ pay @ commission In acsordancs with any liating or commission agrzement
0 which they ara a party. Tha Listing Broker's ccmmission shall ba appcricned tetwedn Listing Broker and Saling 120
Broker as specified In tha listing. Sellar anc Buyer heraby cenaent to Listing Broker of Selling Broker recalving 121
compansation from mors than ona party. Seller and Buyer heraby assign 10 Listing Broksr and Selling Brokar, as 122
applicable, 2 pertion of thelr Ands In escrow squal 1o such cammiarien(s) and Irravocabiy Instruct the Closing 123

Agent to disurya the commission(s) diractly to the Brokan(s). In any action by Listing or Salling Brokar lo anforce 124

125

this paragragh, the prevalilng party 14 antitied o court costs and reasonakle aticrmayas’ fees.
u. Feasibility Contingancy. Itis the Buyer's responaibility to verify before the Feasibility Cantingancy Expiration Date 126
127

identfled in Specific Tarm No, 17 whather ¢r not tha Property can te plattad, developed and/cr bulit on (now or in
the future) and what it will ccst 10 do this. BUYER SHOULD NOT RELY ON ANY ORAL STATEMENTS conceming 1214
12§

this made by tha Saller, Listing Agent or Salling Licenses. Buyer should Inquire at he city or caunty, and watar,
sawer or othar speclal distriets in which the Progerty is locatad, Buyer's inquiry should inc/ude, But nct Be limiled lo: 130
bullding or davelopment moratcriums applicabie fe o being censidersd for iha Property; any special building 1381
raquiremaents, including setbacks, helghl limits or rastrictiens on where Suildings may be constructad on the 132
Property, whether the Property i3 affected by 8 flood 20ne, welancs, shcreiands or other environmanlaily sersitive 133
area; road, scheel, fira and any ether growdh mitigation er impact feas that must be paid; the procadurs and langth of 134
ime nacassary to obtaln plat approval and/or a building pamit; suflident waler, sewer and wtility and any sarvica 13%
connacticn charges; and all cther eharges that must be paid. 13§
Buyer and Buyer's agerts, regresantatives, consuilants, architacts and enginears shall have the right, fremtime o 137
time during thg feasibility contngency, to enter onto the Preperty and 1o corduct any 1asts or studies that Buyer may 138
need to ascertain the condition and sultability of the Property for Buyer's intanced purpcse. Buyer ahall rastors tha 138
Property and all imgrovaments on the Progerty.to the sama condilicn they were in prior 1o the Inspacticn. Buyer shail 140
ba respansibis for all damages resulting from any insgection of the Proparty perfermad cn Buyer's bahalt. 141
If the Buyer dces not give notice to the contrary cn or tefers the Feasidility Centingancy Expiration Data idantifiad 142
in Spacific Tsrm No. 17, it shall ba cenclusively deemad that Buyer iw salisfied asto devalopment ang/er construe- 143
tion faasibility and coal, If Buyer gives notice. this Agreement shail larminate and the Eamest Maney shall 28 144
1458

refunded 1o Buyar, l1eas any unpaid costs.
v. Subdlvision. if the Property mus! be subdivided, Salier raprasents tha! hars has been praiiminary plat agproval for 145
147

the Property and this Agreemaent is conditioned on the recsrding of the Andl plat centalning tha Progerty on cr befcra
ha date spacifiad In Specific Tarm 18, |f he flna! platis not recordad by such date, this Agraamant shail termingta 143
143

and the Easnest Money shall be refunded to Buyey.
w. Property Canditian Disclaimer, Real a8Latd brokers and $alesperscns canet guarantaq the valus, qualty orcon- 150
diton of the Property. Same properties may ceatain building materialg, including siding, focfing. ceiling, insclatien, 151
elachrical, and plumbing matarials, that have béen the subject of lwaults and/er govermmantai irquiry because of 152
183

possible defscts or heaith haxards. In addition, some properties may hava cthar defscts arising aftar construction,

such as drainagd, lsakage, pest, ret and mold preblems. Real astala licanseds do not have the axpertag to identity 124

of 338433 dofactve preducts, materialg, or condfuons, Buyer is urged 0 retain inspecters qualifiad T Identify the 185
153

prasenca of dafective matarials and svaluale the condilion cf the Property. ,
P
,C’::g_z__ DAEM

jndials: BUYER pATE: %1906 sELLER : ,
DATES|S. SELLER: DATE: 138

BUYER:

4
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Faasibilty Contingancy Addandum

Ry 9353
Pags 121t

FEASIBILITY CONTINGENCY ADDENDUM

tetween_Thomas & Kari Espinosa ("Buyar)
and Prolect Services Comp —_ ("Seler)
cancerning 73000 Mero R4 Lot [, #lotT. Sachomish WA 88290 (ihe Proparty”)

Feasibility Conlnganay, Buysr shall varify within 30 days (10 days, if nct fliled In) afar mutusl acceptancs
(the "Feasidility Contingency Exgiration Data") the sultability of Lhe Proparty for Buyers intended purpesa Incuding, but

nat ilmited to, whether the Property can be platted, daveloped and/er twilt on (now or in the future) and what It will cost to
de this. Buyer should nct rely on any oral stataments cenceming fesaitility mace by the Selfer, Listing Agant or Salling
Licangea. Buyer should inquire 8t Ihe city or counly, and watar, sewer or other special dlstricts In which the Property is
locatad. Buyarsinquiry shall Include, tut nct be Iimitad to: bullaing cr develcoment moratora apelicabla to or being
considerad for tha Property; any special bullding requiremants, inciuding setbacks, haight limHs or restrictiens on whara
buildings may ha censiructed on the Property; whether tha Property is affeclad by a floed zone, wetlands, shorslands or
other anvironmenlaily sensitive ares; road, scheol, fire and any other growth mitigation er impact fe9s thal must be pald;
tha procedure and length of Ume necassary to obtgin plat approval gnd/cr a bullding permit; sufficient watar, sewer and

utiiity and any services conneciion chargas: and all other charges that must be paid,

Buyer and Buyafs agents,’mnunm&ws, congultants, architscts and angireers shail Nave tha right, from time lo ime
during the feasibility contingency, to anter onto tha Property and to conduct any lests o studies that Buysr may need to

ascertain the condition and suitability of the Property for Buyers intended purpose. Buyer shall restors tha Property and
all imprevamanis on the Property to the sama condition thay were In pror 1o the inspection. Buyar shall be raspongibie

for all damages resulting from any ingpe<tion of the Property performed on Buyer's baha!f

This Feasibility Contingency SHALL CONCLUSIVELY BE DEEMED SATISFIED (WAIVED) unlges Buyer gives nctice of
cisapproval on or befora tha Faasitilily Expiration Date. |f Buysr gives a timsly notice of disapproval, then this
Agreement shall lermingte and tha Eamest Monay shall be refunded ta Buyer.

Inkials: BUYER: ﬁ . patE 5-/50C ssu.sa;/% mare_=(ET6
BUYER. ﬁg OATE;EU_S_Q.O_ SELLER: DATE:
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Financing Addand.m FINANCING ADDENCUM NCAYwast ML li2ia Lisling Sarviey

Rav. 8,05 PURCHASE & 3ALE AGRSEMENT ALL RIGHTS RESERVED

Page 1 6f2

Tha followirg is part cf the Furchase and Sals Agresment dated _ March 15. 2006

between_Thomas & Kari Espingsa ("Buyer”)
(“Saller)

and___ Proiect SeiviggiCorp.

esncarning 73000 Mero Rd Lot #lorl, Sacherpigh, WA 98260 —_("tha Prepenty’)

1. DOWN PAYMENT/LOAN APPLICATION. This Ajreamentis contingent cn Buyer obiaining a I/, Canventonal [T VA
|71 FHA purchase lcan. Buyer agreas 1o pay 20% down,
and to make writlen acpllcaicn and pay the appiicatien fee, if required, for the subfect Proparty [ | within

days (4 days if act fillad in) after mutual acceplance of this Agreement, or |_| if this Agraemant is condionad on the
aays (5 days if nct flled In) after Buyer saUsfies or waives that conlingency g

e
7
L.

aals of Buyers property, within_______|

("Satisfacticn and Waiver®), fcr a loan ta pay the balance of the purchasa price. if Buyer falls to maks appiication for 10

financing within the agreed Uma, then the financing centingency containgd harsin snall be desmed wiived. 11
12

FINANCING TIMELINES/LETTER OF LOAN COMMITMENT. Unless Buyer has given nolica waiving INs financing
13

2.
contingency, rolaterthan 21 days (30 daysif nct fNliad in) after (a) mutus! accaplance of tha Agrsament or
(b) Satisfacticn and Waiver, if selectad abave, Buyer shall provide to Salier a letter of loan commitment from Buyers 14
15

lander which statas the data of 'can agplicatien, the curment status of Buyer's loan application, and any canditons
that remaln for loan approval. A lalter from the lender gererated or dated at or price to mutual accaptanca snall nct 18
constivte a lefter of ican commiment which complles with this paragraph. NWMLS Form 22AR may ba usad to 17
provide nctica of walver or to transmit the letter of losn cocmmitment. Fer purpeses of this Addendum, *lender means 13
: 18

the party funding tha loan.
REVIEW OF LETTER OF LOAN COMMITMENTY/TERMINATION. Within 3 days afler the aarier of Saller's recaipt 20
21

3.

of the letter of loan commitment or the data It was dua, Seilss may give nctice of Sellars alection to terminate this
Agresment If, within 3 days after Seller's nctice, Buywr dces net walva this flnancing conlingency By notics, this . 22
Agregment shall terminate. NWMLS Ferm 22AR may be used for the paries' nclices. 23
. 4 UPDATED LETTERS OF LOAN COMMITMENT, ¥ Sailer does not electto termingte this Agreemant as suthorized 24
in paragraph 3, Ssiier may requast updated jetters of ican commitment every S days aftar the dale the peevious latter 25
of lean commitmant was due. Buysr shail provida any updated lefter of loan commitmant within 3 days of such notice 28
27

and Sellar shall nave the review and termination righta set forth In paragrach 3.
§. BARNE3ST MONEY. If Buyar has not weived this flnancing contingancy, and is unabie to ottaln fnancing after a 28
good faith efcrt then, on Buyec's nctice, this Agresment shall taminale and the Eamest Money shall be rafunded lo 29
0

Buyer atter Buysr dellvars 1o Seller writan conflrmation from Buyer's lender confirming he data Buysr's Ican
application for the subjact preperty was mace, that Buyer posseasad sufficiant funds to cicsa and the reasons 31
Buyer's appiication was denied. if Selier tarminates this Agreement, the Eamest Menay 3nall o refundad without 32
33
4

need for such conflrmaticn from Buyer's lender.
INSPECTION, Saller agrees to parmitinspections raquirad by Buyer's lsnder, includirg but not limited 1o structural
35

6.
pest, heating, plumting, recf, elecirical, asptic, and weil Ingpactions. Sellerls nal obligatad o pay for auch
as

inspactions except as ctherwisa agread.

7. APPRAISAL LESS THAN SALE PRICE. If Buyer's lender's appraisal of thq value of the Praperty is 1ess than the 37
Purchasas Price, Buyer may, within 3 days after receipt of a cCpy ¢f lendar's appraisal, give notics of Buyer's a3
election tq terminate this Agresmert unisas Seilar, within 10 days after racalpt of such notica, celivers to Buyer 39

40
41

sithar:
(2) (i) ifthis Agresment is conmtingent on FHA finarcing, @ reappraisal by the same appraiser, &t Sailer's expanas,
Jnan amcunt nct leas than the Purchase Prica o¢ (if) If this Agraemant ia contingent on non-FHA fingncing, 42
reappraisal, at Seller's expense, by the same apgraiser or ancther appraissr gccaptable to the lending 43
Instituticn in an amourt not leas than the Purchaze Prics; of 44

(D) Wirittan consent to reduce tha selling price 1o an amcurt nét mere than the amount specified Intha speraise) 45
or raappraisal, whichever is higher. (Not applicadie if this Agraament (s condMicnad on FHA financing. FHA 46

does not permit the Buyer to be ckligated to buy if the Seller raduces the Purchase Price to the agpraisal’ &4

' 48

value. The Buyir, however, has tha optian to Buy at the redticed price.)

- If such reappraisal or consent ta reduction af Purchase Prica la not 30 delivered, this Agrasment shall taminate 43
and tha Eamest Meney shail be rafunded lo Buyer. Ta permit the parties tha feregoirg imas for nclicas, the Clesing 50
51

‘ Data shall be axtendad accordingly. (
| pare: §-K°OC  seuer L > @ oate_ <~

Intias: BUYER:
BUYER: = pAaTE D= O SELLER: DATE: 53
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P s OPTIONAL CLAUSES ADSENDUM AL- RiGHTS RESERVED
TO PURCHASE & SALE AGREBEMENT
The feliowing s zant cf the Purchase and Sals Agresmant datad _ March 15,2006 1
tetwaan Thorras & Karf Espinesa ("Buyer) 2
and Brojest Services Com CSaiter) 3
canceming 730C0 Mero Rd Lot L #lotL. Scohomish, WA 68250 ("tha Property”). 4
CHECK IF INCLUDED: 6
1. &) 8quars Footagu/Lot Size/Encroachments. The Lising Agent and Sailing Licansea maxe ro represertalicns é
conearning: (8) the fot alzs orths sccuracy of any information provided by s Sailer; (b) tha squars foatage cf 7
any improvaments an the Propeérty; (c) whather thers are any encrcachments (fencses, rockeraa, buildings) on 8
tha Property, or by the Properly on acjacant properties. Buyer is advised to verify Ict size, squara foctaga and 9
10

encroachments to Buyer's own satlsfaction within the inspeclion centingency perod.

2. || Standard Form Ownar's Policy of Title Insurance. Notwithstanding the Tite Inaurance” ¢lause in the Agreement, 11
12

Sellar autharizes Buyers lender or Cioaing Agent, st Sellar's experss, to apply for a standard form Owner's

Policy of Title Insurance (ALTA 1392 or equivalent), logather with hemeowner's additional protection and infletion 13

protacticn endorsaments If avallable at no adciional cost, from the Trle Insurance Company rather than the 14
. : 15

Homeowner's Pollcy of Title Insuranca.

18

3. || Extandad Coverage Title Insurance, Notwilhstanding tha “Title Insurance” clause In this Agreement, Buyer's
landes or Cloaing Agant ip directed to apply for an ALTA or comparabie axtended coverage pelicy of Utia Insun 17
18

ance, rather than the standard form ownar's golicy. Buyer shall pay the incrsasad costy assoclated with the
extended coverage pelicy Including axcass pramium aver that charged for a stancard coverage palicy and tha 1%
cost of any survey requirad by tha tile ingurer., 20
4. V) Property And Qrounds Maintainad. Unt pcssassian is trana’amed ko Buyer, Seller agrees to maintain the 21
Property in the same condition as when nitially viewad by Buyer. The lem *Preparty” includes the bullding(a); 22
grounds: plumbing, heat, alectrical and other systems; and all Included Itemas. Sheuld an apgliance or system 23
bgcome Incperative or malfunction prcr 1o transfer of possessicn, Seller agraas to either repair or replace tha 24
same with an appliance or system of gt [east equal quality. Buysr reservaa the right to reinspect the Property 25
within § days prior to lransfer of pcasassion to verify the foragaing. Buyer and Seiler uncerstand and agres that 24
7

the Listing Agant and Seliing Licensasa shali nct, undar any circumstancas, be liable for the forageing or Saller's
28

bresch of this clause.

§. i tems Left by Saller, Any parsonal property, fixtures or ather itema ramaining ¢n the Properly when possession 29
Is transfarrad to Buyer shall thereupen becoma the property of Buyer, and may be relaingd or disposed of as 10
Buyerdetarminas. Howsvar, Saller agrees to dean the interlars of 8ny siructuras and remcve all trash,’dadria 31
and nakiah en the Propedty prior to Buyer taking pesasssion. ' 42

’
33

8. [) Utilitlas. To the beat of Saller's knowledge, Seller represents thal he Property Is connected o a: | | putlic watsr
main [ well |"| public sewsr main [ | septic tank. Y]

oate: 21566 sELiER: ('Q,g pare_——{ &Ko
: %

' Inigls: BUYEF%'
BUYER: & & MESIS e sEUER DATE
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B3tz OPTIONAL CLAUSES ADDENDUM TO Ab- RIGHTS RESZRVED
, PURCHASE & SALE AGREEMENT
(centinued)

7. [} \nsulation - New Construction. [f ihis I3 new constructicn, Fecaral Trace Commission Rejulations raquire the 3
fcllowing 1o ba filled in. If ingulation has neot yet 2een selacted, FTC ragulaliens require Seller to fumish Buyers ime 35
3s

infcermation balow ln writing as soon a3 availatie:
WALL INSULAT,ON: TYPE: THICKNESS: R-VALUE 40
CEILING INSULATICN:  TYPE: THICXNESS: : R-VALUE &1
OTHER INSULATION DATA:. 42
8. | ] S4lling Brokar's Commission. If there |5 no written listing agraament, Seller agrees 10 pay Sa#ling Broker 3 43
% cf sales prica or . A4
45

commission of
It the Eamest Money Is retained 38 liquidated damages, any costs advanced or commitiad by Seiling Brekar shall
be raimbursad ar paid iherafrom, and the balance shall be civided aqually batwsen Seller and Selling Brokar. 43

9. [ § Lessed Proparty. Buyer hereby acknewladges that Saller lsases the folrcwmg tamz of personal prperty, pos- 47
$93iion of which shall pass to Buysar en Cloalng: 43
(] propane tank | | security system [T sataillie dish | ] cther 4 49
Buyer ghail assume the lease for the Itams selacted, parform ail of tha obligations ¢f the lease. and haid Saller 50

harmiess from and against any further obilgation, llabiiity, o claim assing frem the lease. L3

52

10.| 7 Othar.

53

M

55

58

57

53

59

890

€1

€2

83

84

85

€8

67

83

és

70

T

72
73

Initiale: Buvﬁ%_____ DATE: é_’f_f’_é SELLER:; _é_&_ DATE: __.j.__%
- oare: SIS0 seuer: DATE:
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RECE!PT FOR EARNEST MONEY

This Racsiptis for Easnest Monay racaived as pgri of the Purchasa ard Sae Agreament daled March 152006

between Thomas & Kari Eszincsa (‘Buyer)
asd Proiect Seryices Corp - . ("Sollaf)‘.
tancarning 73 Merg et L Lot homish, WA 98200 ("the Property”)

On_ 03/15/2006 . the urdsrsigned recsivad eamest merey from Buysr In the ameunt

of _$9.000.00 by a] perscnal check [T cashier's check ["] premisscry note | _| cash
| Jothar(_. ). ’

il

i) 8elling Lide

[ | Salling Broker
] Claalng Agest

[ ] Cther

NOTE: !fthe Eamest Money I3 cash, you must deposit it or daliver it net later than the first Banking day fellowing
recaipt, regardieas of the lerms of the Agraement,

coozysloac YVI an:efT aaar v nn

1947710 ™
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Addesagun/Amendmentia P A Y Nerawed! Mutpie Listing Se~vies
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Rev. 558
Page 1 of ¢
ADCENDUM/AMENDMENT TO FURCHASE AND SALE AGREEMENT

ny

The folicwing is part of the Purchase and Sala Agreement datad  March 15 2005
(“8wyer

batwear Thomas & Kar Esoineen
Eroject Sorvicac Corp (*Sellar) 3
A‘g . (the Property”) 4

and
cameeming 73000 Mego Rd Lot L #Lot L Snohomish, WA §3200

=\
£
F

10
11
12
13
14
15
18
17
13
19
20
21

23

23
26
27
23
49
30
B
32

35

37

38

ALL OTHER TERMS AND CONDITIONS of said Agreemant remsin unchanged. 41
Peeview Propertics, Inc. 42
43

pate: 2:/5 -0l sguLer: /5/2& mrsé 2@ JCus
DATE: 45

Intiae: awsazﬁ _
& OATE.-;_lS._Qa_ SELLER:

BUYER:

AGENT (COMPA
B8Y:

AR AT AAAw IEY ina

AAASLas Ann

VM InTY R



-3Tes May-. 41332y, F3ga 5

S e

§a2nt Byl EactiLsine CIrz;

0$/L5/20C08 07: 13 FAZ 10730 Qo2
MOWNLS P 1 SCarrips 1918
ACIend AR arimet 32 & 3 Nortrue e Wu€se Lstirg Tervica
Rev, 494 ALL U3HTI RESITVED
Duge 1 a1

ASCENCUMAMINCMENT TC PLROHASE ANS BALT AQRESMENT

Tha ‘lowig s 241 2 T4 PurTase 10 Sde Agesrert .—;md />L-ﬂ' r 1 é 1
baresn 'ﬁ:’fﬂﬁ hd Q—#- F‘ﬁa Ansa/- CBuyer) 2
2 M qm'étﬁ e Cs“ GJH‘ (Sesc) 3
concam: hg_}g_m Z.iau j’ﬁi‘*‘% L:"" L e Praparyy 4

T8 ACREIC BETAEIN THS 3ELLEA ASD BUYER AJ FCUCHWS

70 Dms. Wafie (th.{f‘f‘ ¢ Firh Ta /ﬁw{—
Sr@,—]wuﬁ‘ CE”\J_‘ ﬁmm:@wj? 14

~ §£u_g‘u d«;ﬂm 7e Pdo{//“e 4. élﬂrr') quo ..
20

Zﬁ(ﬁj Z)Lﬂ/ TTk.4 Low )I‘-)Hfﬂ-«j Te Mfﬁj? 3

T Serbro— | 2

AGENT (CCMPANY,
BY:

ALL OTHER TERMI AND © TONS :lnu»ﬁm ramain urx_’/
L em) et u 2

Ve Avd
G5 |
s awsﬁfg: P TGRS IS AR /;zf ; a2 cé “

e 43

fuver: YO OATE: S A0\ sELLEA CATE:

s

v , .

V. 7

\ésu.w L),‘;u /4/?\1& EL:. 27-\5‘1#.1450 LJ/mA g
b

1




o ~1 o ool w N

N DONONN RN N NN R P R R kRl |, |
W - s W N PR O W O - s W N R O W

THE COURT OF APPEALS OF THE STATE OF WASHINGTON,

DIVISION I
THOMAS ESPINOSA and KARI =
ESPINOSA, husband and wife, No. 65664-3-1 .
PROOF OF SERVICE .
Plaintiffs/Respondents, e
V.
PROJECT SERVICES CORP.. a Washington E
corporation, and Gregory Gliege, a single o [ /\
o |
Defendants/Appellants.

TO: Clerk of the Court,

AND TO: Respondents THOMAS ESPINOSA AND KARI ESPINOSA
[, Tracy Swanlund, declare and state on oath and under penalty of perjury as follows:
I.Tam over 21 years of age and otherwise competent to testify to the matters set forth.

2. On the 30" day of March, 2011, 1did cause to be served by messenger service, for delivery
by March 31, pre-paid, the following documents on designated counsel:

Appellants’ Amended Brief and Appellants’ Reply Brief

To:  Philip Talmadge Talmadge/Fitzpatrick
18010 Southcenter Parkway
Tukwila, WA 98188-4630

THE FOREGOING IS TRUE AND BASED ON MY PERSONAL KNOWLEDGE.
DATED: March 30, 2011

PROOF OF SERVICE- 1 Law Offices of
B. CRAIG GOURLEY

Attorney at Law

P.O. Box 1091/1002 Tenth Street
Snohomish, Washington 98290
(360) 568-5065; fax (360) 568-8092




