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L INTRODUCTION

This case involves the Washington estate tax and whether
“qualified terminable interest property” (“QTIP”) included in the taxable
estate of a decedent may be excluded in computing the Washington tax.
When a spouse dies, his or her estate can create a QTIP trust that provides
income to the surviving spouse for life. Assets used to fund the QTIP trust
qualify for the marital deduction under the federal estate tax code and,
therefore, are not subject to estate tax when the first spouse dies. L.R.C. §
2056(b)(7). Upon the death of the surviving spouse, the assets remaining
in the QTIP trust are treated as passing from the surviving spouse to the
remainder beneficiaries of the QTIP trust. I.R.C. § 2044(c). This passing
of QTIP to the remainder beneficiaries is a “transfer” subject to federal
and Washington estate tax.

Jessie Macbride, who died in 2007 and whose estate is bringing
this appeal, was a lifetime beneficiary of a QTIP trust established on the
death of her husband, Thomas. Thomas Macbride died in 1999, and his
estate elected and accepted the benefit of a QTIP deduction in computing
its federal and Washington estate tax. While the estate of Thomas
Macbride received the benefit of the QTIP deduction, federal and
Washington estate tax law required the estate of Jessie Macbride to
include the remaining QTIP as part of its taxable estate. The estate of
Jessie Macbride (the “Estate”) complied with this requirement for federal
estate tax purposes. However, the Estate argues that it is allowed to

exclude the QTIP in computing its Washington tax.



IL. RESTATEMENT OF THE ISSUES

This case raises three issues:

1. Is there a statutory basis for excluding QTIP in computing
the Washington estate tax owed by the Estate?

2. If there is no statutory basis for excluding QTIP, does the
Washington estate tax as amended in 2005 impose an unconstitutional tax
on QTIP included in the Estate’s taxable estate under I.R.C. § 20447

3. Do administrative rules adopted by the Department in 2006
provide an alternative basis for a excluding QTIP in computing the
Washington estate tax owed by the Estate?

III. RESTATEMENT OF THE CASE
A. Facts Relating To The Estate Of Thomas Macbride

While this case involves the estate tax treatment of QTIP included
in the taxable estate of Jessie Macbride, facts pertaining to the QTIP
election made by Thomas Macbride, are important. Thomas Macbride
died in 1999. CP 4. The executor of his estate elected to create a QTIP
trust for the benefit of Thomas’s surviving spouse, Jessie. CP 456. The
trust was funded with assets valued at $9,422,260. CP 456. Pursuant to
LR.C. § 2056(b)(7)(A)(1), the assets placed in the trust were treated as
passing from Thomas’s estate to Jessie Macbride.

The estate of Thomas Macbride filed a federal estate tax return
listing a gross estate before deductions of $12,442,405. CP 435. The
estate claimed deductions in the total amount of $9,442,405, leaving a

“taxable estate” of $3,000,000. CP 435. One of the deductions claimed



by the estate was a deduction in the amount of $9,422,260 for the QTIP
passing to Jessie Macbride. CP 455-56. By claiming the QTIP deduction,
the estate of Thomas Macbride reduced its taxable estate by over $9.4
million which, in turn, reduced both the federal and Washington estate
taxes owed. CP 435.! Without the $9,422,260 QTIP deduction, the estate
of Thomas Macbride would have owed $1,454,362 in Washington estate
tax. See Appendix A (showing calculation of the Washington tax if no
QTIP deduction had been taken). Thus, by claiming the QTIP deduction,
the estate of Thomas Macbride reduced its Washington estate tax liability
by more than $1.25 million.
B. Facts Relating To The Estate Of Jessie Macbride

Jessie Macbride died in 2007. CP 5. Ms. Macbride was a
Washington resident when she died. CP 350. Her estate filed a federal
estate tax return listing a gross estate of $6,636,494 and a taxable estate of
$5,883,077. CP 471 (Form 706, part 2, lines 1 and 3¢). Included in the
gross estate were the remaining assets from the QTIP trust established by the
estate of Thomas Macbride. CP 480-81 (Schedule F).? These assets were
included in the Estate’s gross estate as required by section 2044 of the
Internal Revenue Code and were “treated as property passing from the

decedent.” See L.R.C. § 2044(c).

! The federal estate tax return filed by the estate of Thomas Macbride listed
federal tax due of $897,500. CP 435 (Form 706, part 2, line 27). The federal return also
listed a credit for state death taxes of $182,000, which corresponds to the Washington
estate tax reported on the Estate’s Washington return. CP 435 (Form 706, part 2, line
15); CP 461 (line 6 of Washington estate tax return).

? The assets of the QTIP trust treated as passing when Jessie Macbride died are
identified on lines 3 through 7 of the Schedule F attachment to Form 706. CP 480-81.



In July 2008, the Estate made an estimated payment of its
Washington estate tax. CP 491-94. A few months later the Estate filed its
Washington estate tax return. CP 496-98. On that state return the Estate
claimed a deduction in the amount of $6,427,844 in computing its
Washington taxable estate. CP 497 (part 2, line 2(b) of state return). The
deduction was equal to the amount of QTIP included in the Estate’s federal
taxable estate. CP 351. In effect, the Estate determined that QTIP included
in the federal taxable estate and subject to the federal tax should be excluded
from the Washington taxable estate.

The Department of Revenue reviewed the Estate’s Washington estate
tax return and denied the $6,427,844 deduction. CP 500. The estimated tax
payment was applied against the tax owed, resulting in a small refund to the
Estate. CP 500. The Department notified the Estate of this action in writing.
CP 500. The Estate then filed a “Petition for Relief” with the King County
Superior Court seeking judicial review of the Department’s denial of its
refund claim. CP 3.

C. Procedural History

The Estate’s petition for judicial review of the Department’s denial
of its refund claim proceeded under the Administrative Procedure Act.?
Because the material facts were not in dispute, the parties filed cross-
motions for summary judgment. CP 110 (Department’s motion); CP 137

(Estate’s motion). The trial court granted the Department’s summary

* The non-APA claims set out in the Petition for Relief were dismissed. See CP
108 (Order Dismissing Claims filed May 28, 2010.)



judgment motion and denied the Estate’s motion. CP 349-353 (Order
Affirming Agency Action); CP 354-55 (order denying Estate’s motion for
summary judgment). Shortly thereafter the Estate filed a motion for
reconsideration with the trial court, which was denied. CP 356-58
(motion), CP 367 (order denying motion). The Estate then filed a timely
notice of appeal, seeking review of the orders on summary judgment. CP.
368-69. A short while later, the Estate filed a Second Amended Notice of
Appeal, seeking review of the orders on summary judgment and the denial
of the Estate’s motion for reconsideration. CP 398-99.
IV. ARGUMENT

A. Standard Of Review

This is an appeal of agency action under the Administrative
Procedure Act (“APA”™). The agency action at issue is the denial of the
Estate’s refund claim. Judicial review of final agency action is controlled
by RCW 34.05.570. This case presents “other agency action.” As a result,
RCW 34.05.570(4) applies. See RCW 34.05.570(4)(a) (all agency action
not reviewable under subsections (2) [review of rules] or (3) [review of
orders in adjudicative proceedings] are reviewed under subsection (4)
[review of other agency action]). Moreover, because no agency
adjudicative proceeding was conducted, the Superior Court was permitted

to, and did, receive evidence in addition to that contained in the agency

* The Estate, in its Opening Brief, has not presented any argument concerning
the issues it raised in its motion for reconsideration. Therefore, the Department presumes
that any issues pertaining to the motion for reconsideration have been waived.



record. RCW 34.05.562(1)(c); Purse Seine Vessel Owners Ass’'nv. State,
92 Wn. App. 381, 388, 966 P.2d 928 (1998). Consequently, this Court
“review][s] the superior court record because [the superior court] took
additional evidence under RCW 34.05.562. Purse Seine, 92 Wn. App. at
388 (citing Waste Mgmt of Seattle, Inc. v. Util. & Transp. Comm’n, 123
Wn.2d 621, 633-34, 869 P.2d 1034 (1994)).

The superior court decided the case on cross-motions for summary
judgment—granting the Department’s motion and denying the Estate’s
motion. Summary judgment is appropriate when no genuine issue of
material fact exists and the moving party is entitled to judgment as a
matter of law. CR 56. When the material facts in a tax refund case are
undisputed and the only issues to be resolved are legal in nature, the
appellate court reviews the legal conclusions de novo. Simpson Inv. Co.
v. Dep’t of Revenue, 141 Wn.2d 139, 148, 3 P.3d 741 (2000). The
material facts supporting the Department’s motion for summary judgment
were not disputed. As a result, summary judgment in favor of the

Department was appropriate.

B. There Is No Statutory Basis For Excluding QTIP In
Computing The Washington Estate Tax Owed By The Estate

1. Overview of the federal estate tax, including the modern
concept of “transfer.”

To better appreciate the legal arguments presented in this brief, it is
helpful to have a general understanding of both the federal estate tax and

the Washington estate tax. The federal estate tax is set out in subtitle B,



chapter 11, of the Internal Revenue Code.’ The tax is “imposed on the
transfer of the taxable estate of every decedent who is a citizen or resident
of the United States.” LR.C. § 2001(a). It is well established that the term
“transfer” is construed broadly and “extends to the creation, exercise,
acquisition, or relinquishment of any power or legal privilege which is
incident to the ownership of property.” Fernandez v. Wiener, 326 U.S.
340, 352,66 S. Ct. 178,90 L. Ed. 116 (1945). Thus, a “transfer” for estate
tax purposes is not limited to a formal conveyance of property under state
property law. Rather, Congress may include within the estate tax base
property that was not formally conveyed upon the death of the decedent.
Id

The federal estate tax, in simplified terms, is computed on the
“taxable estate” of the decedent. L.R.C. § 2001(b).® The term “taxable
estate” is defined as the gross estate of the decedent less authorized
deductions. L.R.C. § 2051. One of the deductions allowed in computing
the taxable estate of a decedent is the marital deduction set out in I.R.C. §
2056, which provides that “the value of the taxable estate shall, except és
limited by subsection (b), be determined by deducting from the value of
the gross estate an amount equal to the value of any interest in property

which passes or has passed from the decedent to his surviving spouse.”

5 All references to the Internal Revenue Code will be to the Internal Revenue
Code of 1986 as amended or renumbered as of January 1, 2005. Relevant portions of the
Estate Tax chapter of the Internal Revenue Code are attached hereto as Appendix B.

® The actual computation of the federal tax is somewhat more complicated as a
result of the integration of the federal gift tax. For a more detailed explanation of how
the federal estate tax is computed, see Richard B. Stephens et al., FEDERAL ESTATE AND
GIFT TAXATION 2.01[1] (8th ed. 2002).



LR.C. § 2056(a). L.R.C. § 2056(b) then sets out a limitation relating to
“terminable interests” such as a life estate or other interest in property that
will lapse due to the passing of time or the occurrence or non-occurrence
of an event.

The marital deduction was added to the federal estate tax code in
1948 to equalize the disparate estate tax treatment of spouses residing in
community property states and those residing in common law property
states. United States v. Stapf, 375 U.S. 118, 128, 84 S. Ct. 248, 11 L. Ed.
2d 195 (1963). As originally enacted, the marital deduction was limited to
fifty percent of the decedent’s separate property passing outright to the
surviving spouse. Transfers of “terminable interest™ property such as a
life estate did not qualify. Although the deduction was limited both in the
amount that could be deducted and the type of property that qualified, it
provided an important estate planning tool for married couples. Separate
property passing outright to the surviving spouse, up to the fifty percent
limitation, was excluded from the estate tax base of the first spouse to die.
However, the property did not escape estate taxation altogether. Rather,
“[a]n essential feature of the Marital Deduction from its very beginning . .
. was that any property of the first spouse to die that passed untaxed to the
surviving spouse should be taxed in the estate of the surviving spouse.”
Claytonv. Comm’r, 976 F.2d 1486, 1491 (5th Cir. 1992).

In 1981 Congress made a significant change to the marital
deduction by “exempting all transfers between husband and wife . . .

subject [only] to rules . . . to insure that the exempted property will be



taxed if and when the surviving spouse disposes of it by gratuitous
transfers, whether inter vivos or at death.” Clayton, 976 F.2d at 1492
(internal quotation and citation omitted). In addition to making the marital
deduction unlimited in amount, Congress also liberalized the “terminable
interest” rule by creating a special category of terminable interest
property—so called “qualified terminable interest property” or “QTIP”—
that would qualify for the deduction. Thus, Congress created “an
exception-to-the-exception” that permitted certain terminable interest
property to pass untaxed to the surviving spouse. /d. at 1493.

To qualify for the marital deduction: (1) terminable interest
property must pass from the decedent to the surviving spouse, (2) the
surviving spouse must have the right to receive the income from the
property for life, and (3) the executor of the decedent’s estate must make
an election to have the property treated as QTIP. L.R.C. §
2056(b)(7)(B)(1).

The trade-off for allowing the estate of the first spouse to die to
deduct QTIP is that the property is treated as passing to the surviving
spouse and any QTIP still remaining when the surviving spouse dies is
included in his or her gross estate. See LR.C. § 2056(b)(7)(A) (QTIP
treated as passing to the surviving spouse); L.R.C. § 2044(b)(1)(A) (QTIP
included in the gross estate of the surviving spouse). In this way, QTIP |
does not escape taxation. Instead, the estate tax applies to the remaining
QTIP when the surviving spouse dies. To insure that the remaining QTIP

is taxed on the death of the surviving spouse, Congress specified that the



property “shall be treated as property passing from the decedent.” L.R.C. §
2044(c).

2. Overview of the Washington estate tax and the
treatment of QTIP.

The Washington estate tax was enacted in 1981 as a result of
Initiative No. 402. Laws of 1981, 2d Ex. Sess., ch. 7. Prior to that,
Washington imposed an inheritance tax. Laws of 1901, ch. 55. The

Washington estate tax, as enacted in 1981, imposed a tax equal to the state
death tax credit allowed under I.R.C. § 2011. The maximum amount of the
federal tax credit was set out in a table provided in LR.C. § 2011(b)(1). State
estate taxes of this nature are commonly referred to as “pickup” or “sponge”
taxes.

In June 2001, Congress enacted the Economic Growth and Tax
Relief Reconciliation Act of 2001 (EGTRRA).” That act reduced the
amount of the state death tax credit by 25% each year beginning in 2002,
resulting in the total elimination of the credit by 2005. See I.R.C. §
2011(b)(2)(B) (showing phase-out of the state death tax credit). This
reduction and eventual elimination of the state death tax credit had a
serious impact on states like Washington that employed a “pickup” tax.
See Estate of Hemphill v. Dep’t of Revenue, 153 Wn.2d 544, 548, 105 P.3d
391 (2005) (“[Ilmplementation of EGTRRA essentially ends the estate tax
revenue sharing between the federal government and states.”). To keep the

Washington tax viable, the Legislature needed to establish a stand-alone state

7 Pub. L. No. 107-16, 115 Stat. 73 (2001).
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tax that was not measured by the federal death tax credit. Id at 551.

In 2005 the Washington Legislature made several amendments to the
Washington estate tax in reaction to the Estate of Hemphill decision. See
Laws of 2005, ch. 516. RCW 83.100.040 was amended to impose a stand-
alone Washington estate tax “on every transfer of property located in
Washington.” The term “property” means “property included in the gross
estate.” RCW 83.100.020(8). Gross estate, in turn, is defined as “‘gross
estate’ as defined and used in section 2031 of the Internal Revenue Code.”
RCW 83.100.020(5). Also, the Washington Legislature specified that the
term “Internal Revenue Code” means “the United States Internal Revenue
Code of 1986, as amended or renumbered as of January 1, 2005.” RCW
83.100.020(12).

The tax is computed on a graduated rate from 10% to 19% of the
decedent’s “Washington taxable estate.” RCW 83.100.040(2)(a). The term
“Washington taxable estate” is defined as “the federal taxable estate, less: (a)
One million five hundred thousand dollars for decedents dying before
January 1, 2006; and (b) two million dollars for decedents dying on or after
January 1, 2006; and (c) the amount of any deduction allowed under RCW
83.100.046.” RCW 83.100.020(13). “Federal taxable estate,” in turn, is
defined as “the taxable estate as determined under chapter 11 of the Internal
Revenue Code” without regard to the termination of the federal estate tax or

the deduction for state death taxes. RCW 83.100.020(14). Thus, the
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Washington taxable estate is equal to the decedent’s federal taxable estate
after making specified additions and deductions.®

Like the federal estate tax, the Washington estate tax is imposed on
the transfer of property. Compare LR.C. § 2001(a) (“A tax is hereby
imposed on the transfer of the taxable estate of every decedent . . . .”) with
RCW 83.100.040(1) (“A tax . . . is imposed on every transfer of property
located in Washington.”). Under the Washington estate tax code, “transfer”
means a “‘transfer’ as used in section 2001 of the Internal Revenue Code.”
RCW 83.100.020(11). Thus, the Legislature has clearly established that a
“transfer” subject to the federal estate tax is also a “transfer” subject to the
Washington tax. Moreover, because “transfer” has an identical meaning
under both the federal and Washington estate tax codes, the Washington tax
is not limited to formal conveyances of property owned by the decedent.
Rather, the Washington tax— like its federal counterpart— “extends to the
creation, exercise, acquisition, or relinquishment of any power or legal
privilege which is incident to the ownership of property.” Fernandez v.

Wiener, 326 U.S. 340, 352,66 S. Ct. 178,90 L. Ed. 116 (1945).

# Viewed as a mathematical computation, the Washington taxable estate is
determined as follows:

s Start with the decedent’s “taxable estate” as determined under Chapter 11 of
the Internal Revenue Code. The “taxable estate” is defined in LR.C. § 2051
and is made up of the “gross estate” less the deductions allowed by I.R.C.
§§ 2053 — 2058.

e Add the federal deduction allowed under .R.C. § 2058 for state death taxes
to arrive at “federal taxable estate” as defined in RCW 83.100.020(14).

¢  Subtract $1,500,000 for decedents dying before January 1, 2006, or
$2,000,000 for decedents dying on or after January 1, 2006.

e  Subtract the deduction allowed under RCW 83.100.046 relating to certain
property used in farming.

12



3. A transfer of QTIP occurred when Jessie Macbride died
in 2007.

The underlying thesis of the Estate’s refund claim is that no
transfer of the QTIP occurred when Jessie Macbride died. Most, if not all,
of the Estate’s legal arguments are based on this initial premise. For
instance, the Estate argues that the Department of Revenue, in denying the
Estate’s refund claim, is imposing the “new” Washington estate tax on
“Thomas’s Trusts.” Br. of App. at 28.° This argument assumes that no
transfer occurred when Jessie Macbride died in 2007 and, therefore, the
Department must be reaching back in time and taxing the value of the
QTIP passing into the QTIP trust in 1999 when Thomas died.

The Estate is incorrect when it asserts that there was no transfer
subject to the Washington estate tax when Jessie Macbride died. Under
the modern understanding of what constitutes a transfer for estate tax
purposes, a formal conveyance of property owned by the decedent is not
required. Instead, Congress has the power to direct by statute what
property will be included in the taxable estate of a decedent so long as

“that decedent had an interest in property at death, and that death became

® The Estate uses the term “Thomas’s Trusts” several times in its opening brief.
The Estate’s plural reference to “Trusts” could be confusing and requires some further
explanation. Under paragraph 5.2.1 of the Amended and Restated Living Trust
Agreement of Thomas H. Macbride and Jessie Campbell Macbride, the Marital Trust
established when Thomas Macbride died was divided into the “QTIP Trust” and the
“Nonqualified Marital Trust” as a result of an election made by the estate of Thomas
Macbride. CP 423; CP 436. These are the trusts the Estate refers to as “Thomas’s
Trusts.” Br. of App. at 7. However, the estate of Thomas Macbride claimed the marital
deduction only on the value of the “QTIP Trust.” CP 455-56. In addition, it was the
value of the remaining assets in that “QTIP Trust” that were treated as passing from
Jessie Macbride to the remainder beneficiaries when Ms. Macbride died in 2007.
Therefore, only the “QTIP Trust” has any relevance in this case.
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the generating source of definite accessions to the survivor’s property
rights.” 1 Jacob Mertens, THE LAW OF FEDERAL GIFT AND ESTATE
TAXATION, § 1.04 (1959)."°

The passing of QTIP under I.R.C. § 2044 undoubtedly qualifies as
a “transfer.” As previously discussed, a QTIP trust creates a life estate for
the benefit of the surviving spouse and creates a future interest in the
assets of the QTIP trust for the benefit of the remainder beneficiaries.
When the second spouse dies, the life estate is extinguished and the
remainder beneficiaries receive a present interest in the property. It is the
death of the second spouse that causes the remainder beneficiaries’ interest
in the QTIP to transform from a future interest to a present interest.
Consistent with the U.S. Supreme Court’s holding in Fernandez v. Wiener,
Congress is permitted to treat that shift in the economic benefit as a
“transfer” subject to estate tax. Congress has expressly exercised that

power in LR.C. § 2044."!

1 A copy of sections 1.02 through 1.04 of the Mertens treatise is attached hereto
as Appendix C.

' The Estate’s argument that no “transfer” occurred when Ms. Macbride died is
also inconsistent with the fact that it paid federal estate tax on the QTIP at issue. If no
transfer of the QTIP occurred when Ms. Macbride died, the Estate would not be subject
to the federal estate tax on the QTIP. See I.R.C. § 2001(a) (federal estate tax “is hereby
imposed on the transfer of the taxable estate of every decedent who is a citizen or resident
of the United States.”). The Estate never explains this inconsistency. Instead, the Estate
simply assumes that a “transfer” subject to the Washington estate tax code must mean
something different than a “transfer” subject to the federal estate tax code. RCW
83.100.020(11), which defines “transfer” for Washington estate tax purposes, clearly
provides otherwise.
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Congress has enacted several provisions in the federal estate tax
code to ensure that any remaining QTIP is subject to estate tax when the

second spouse dies. More specifically:

e LR.C. §2056(b)(7)(A)(1) provides that QTIP is treated as passing
to the surviving spouse when the first spouse dies;

e LR.C. § 2044(b)(1)X(A) provides that QTTP passmg to the
surviving spouse is included in that spouse’s gross estate when he
or she dies; and

e [LR.C. § 2044(c) provides that QTIP is treated as passing from the
surviving spouse when he or she dies.

Under these provisions, the taxable transfer of QTIP occurs when the
second spouse dies.

It is precisely because QTIP is treated as passing through the
surviving spouse under I.LR.C. §§ 2056(b)(7)(A) and 2044(c) that the
federal estate tax is deferred until the surviving spouse dies. No estate tax
is owed on the QTIP when the first spouse dies as a result of the marital
deduction. I.R.C. § 2056(b)(7). However, estate tax is owed when the
second spouse dies. I.R.C. § 2044,

The same treatment applies under the Washington tax. The
Legislature has incorporated the federal definition of “taxable estate” into
the Washington tax. See RCW 83.100.020(14) (defining “federal taxable
estate”). The federal taxable estate of a surviving spouse “as determined
under chapter 11 of the Internal Revenue Code” includes the value of
QTIP passing under IL.R.C. § 2044. See I.R.C. § 2044(b)(1)(A) (the value

of the gross estate shall include the value of any property to which a
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deduction was allowed with respect to the transfer of the property to the
decedent under [.R.C. § 2056(b)(7)); [.R.C. § 2051 (defining “taxable
estate” as “gross estate” less authorized deductions). Thus, the term
“federal taxable estate” as defined in RCW 83.100.020(14) includes QTIP
passing when the second spouse dies. Because the QTIP is included in the
federal taxable estate of the second spouse to die, it is also included in the
Washington taxable estate. See RCW 83.100.020(13) (defining
“Washington taxable estate” as “the federal taxable estate” less certain
deductions not related to QTIP).

That Congress has plenary power to determine when a “transfer”
of property will occur under the federal estate tax was conclusively
established long ago in Fernandez v. Wiener, 326 U.S. 340, 66 S. Ct. 178,
90 L. Ed. 116 (1945). Fernandez involved a 1942 amendment to the
federal estate tax whereby the value of community property, including the
surviving spouse’s community property interest, was included in the gross
estate of the first spouse to die. Id. at 342. The heirs of a Louisiana
resident decedent challenged the 1942 amendment, arguing that inclusion
of the surviving spouse’s community property interest in the gross estate
of the deceased spouse violated due process and several other federal
constitutional provisions. /d. at 342-43. According to the heirs, the 1942
amendment that taxed “the entire value of the community property on the
death of either spouse is a denial of due process because the death of
neither operates to transfer, relinquish or enlarge any legal or economic

interest in the property of the other spouse.” Id. at 346. Moreover, the
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community property interests included in the decedent’s gross estate had
been created or established before the 1942 amendment was enacted.

In rejecting the heirs’ constitutional claims, the Court first
recognized that Congress has broad authority to define the taxable event
upon which the estate tax is imposed and to dictate what property interests
shall be included in the taxable estate of a decedent. Fernandez, 326 U.S.
at 352-54. The Court then turned to the due process challenge. Quoting
Griswold v. Helvering, 290 U.S. 56, 58, 54 S. Ct. 5, 78 L. Ed. 166 (1933),
an estate tax case involving property held as joint tenants by a husband
and wife, the Court acknowledged that “‘[u]nder the statute the death of
the decedent is the event in respect of which the tax is laid. It is the
existence of the joint tenancy at that time, and not its creation at the
earlier date, which furnishes the basis for the tax.”” Id. at 354-55
(emphasis added) (quoting Griswold). Applying this same reasoning to
state community property law, the Court held that “[s]imilarly, a tax upon
the termination by death of a power to dispose of property, created before
the enactment of the tax étatute, does not offend due process.” Id. at 355
(citing Reinecke v. Northern Trust Co., 278 U.S. 339,49 S. Ct. 123, 73 L.
Ed. 410 (1929))."

In addition to firmly establishing the power of Congress to

determine when a transfer occurs for estate tax purposes, Fernandez also

"2 A few years after Fernandez was decided, Congress again amended the
federal estate tax, striking the provision at issue in Fernandez and enacting the marital
deduction in an effort to “equalize” the disparate estate tax treatment of spouses residing
in community property states and those residing in common law property states. See
United States v. Stapf, 375 U.S. 118, 128, 84 S. Ct. 248, 11 L. Ed. 2d 195 (1963).
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effectively overruled Coolidge v. Long, 282 U.S. 582, 51 S. Ct. 306, 75 L.
Ed. 562 (1931). See Fernandez, 326 U.S. at 357 (expressly limiting the
holding in Coolidge). Coolidge was an estate tax case decided during the
“Lochner era” when the United States Supreme Court used the Due
Process Clause to undo federal and state economic regulation that the
Court deemed unwise or unnecessary. Substantive due process cases from
the Lochner era are no longer considered authoritative. United States v.
Carlton, 512 U.S. 26, 34, 114 S. Ct. 2018, 129 L. Ed. 2d 22 (1994);
Amunrudv. Bd. of Appeals, 158 Wn.2d 208, 228, 143 P.3d 571 (2006).
Therefore, Lochner era cases have no continuing validity with respect to
the power of Congress to determine by statute when a “transfer” of

property occurs for estate tax purposes.

4. The Washington estate tax code contains no deduction
or exemption for Section 2044 property included in the
taxable estate of a decedent.

The Washington estate tax code contains no deduction or
exemption for section 2044 property included in the taxable estate of a
decedent. The Estate, recognizing that there is no express deduction or
exemption that applies, argues that the Legislature must have, sub silentio,
intended to exclude section 2044 property from the Washington estate tax
base in certain circumstances. See Br. of App. at 22-28 (arguing that the
“[t]here is no legislative intent that .R.C. § 2044 property would
automatically be incorporated into every Washington taxable estate.”).

The Estate’s reasoning and analysis are flawed.
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In construing the meaning of a statute, the appropriate starting point
is the statutory language itself. Enterprise Leasing, Inc. v. City of Tacoma,
Finance Dep't., 139 Wn.2d 546, 552, 988 P.2d 961 (1999). In the present
case, because the controlling statutes are clear and unambiguous, there is no
need to consult extrinsic sources. As discussed above, the Washington tax is
imposed under RCW 83.100.040(1) “on every transfer of property located in
Washington.” “Transfer” means a “transfer” under the federal estate tax
code. RCW 83.100.020(11). Under the modern concept of transfer, a
formal conveyance of property from the decedent is not required. So long as
there is a “shift in economic benefit” brought about by the death of the
decedent, Congress is permitted to include the value of the property
associated with the shifting economic benefit in the estate tax base of the
decedent. Congress has exercised this power with respect to QTIP passing
when the second spouse dies by enacting I.R.C. § 2044.

The Washington tax is calculated on the “Washington taxable estate”
of the decedent, RCW 83.100.040(2)(a), which is statutorily defined as “the
federal taxable estate™ less specified deductions. RCW 83.100.020(13).
QTTIP passing under LR.C. § 2044 is included in the federal taxable estate of
the second spouse to die. I.R.C. § 2044(c). Moreover, none of the
deductions set out in RCW 83.100.020(13) apply to QTIP. Therefore, QTIP
passing under L.R.C. § 2044 is included as part of the Washington taxable
estate subject to the Washington tax. As a matter of Washington statutory
law, the QTIP deduction claimed by the Estate on its Washington return

was not proper.
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5. The Washington estate tax can be read in harmony
without an implied exclusion of QTIP.

The Estate suggests that its proposed construction of the
Washington estate tax—which requires section 2044 property to be
excluded from the Washington taxable estate under the circumstances
presented in this case—must be correct because it avoids “conflicts” with
the separate Washington QTIP election set out in RCW 83.100.047 and
with other aspects of the Washington estate tax law; Br. of App. at 23-27.
However, the Washington estate tax code can be read in harmony without

an implied exclusion of QTIP.

a. The separate Washington QTIP election
authorized by RCW 83.100.047 does not support
the Estate’s claim.

In support of its statutory construction arguments, the Estate first
points to the separate Washington QTIP election that was enacted as part
of the 2005 amendments to the Washington estate tax. Br. of App. at 23.
According to the Estate, the separate Washington QTIP election, codified
at RCW 83.100.047(1), would be meaningless or superfluous if the Court
did not read the statute to exclude section 2044 property “in some
instances” even though the statute contains no express exemption or
deduction. Id at 24. The Estate is wrong.

RCW 83.100.047(1) provides:

If the federal taxable estate on the federal return is
determined by making an election under section 2056 . . . of
the Internal Revenue Code, or if no federal return is required to
be filed, the department may provide by rule for a separate
election on the Washington return, consistent with section 2056
... of the Internal Revenue Code.
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Under this provision, the separate Washington QTIP election is available
to an estate of a spouse dying on or after May 17, 2005 (the effective date
of RCW 83.100.047), that makes a federal QTIP election under I.R.C. §
2056 or that is not required to file a federal estate tax return. In effect,
RCW 83.100.047(1) sets out a conditional “if — then” statement. [fthe
decedent’s federal taxable estate is determined by making a QTIP election
under L.R.C. § 2056, or if no federal return is required to be filed, then a
separate Washington QTIP election may be made as provided by
administrative rule.

The separate Washington QTIP election is not relevant in the
present case because the Jessie Macbride Estate did not make a federal
QTIP election under I.R.C. § 2056 and was required to file a federal estate
tax return. As a result, the condition precedent in RCW 83.100.047(1)
was not met, and the separate Washington QTIP authorized under that
statute is not applicable. '

Moreover, the Estate misunderstands the purpose of the separate
Washington QTIP election. The purpose is to provide added flexibility in
crafting an estate plan. This flexibility is important in large part because
Washington has uncoupled from the current federal estate tax code. This
creates complications for wealthy individuals when considering how to
take maximum advantage of both a credit shelter trust and a QTIP trust in
crafting an estate plan. See Steven D. Nofziger, Comment, EGTRRA and
the Past, Present, and Future of Oregon’s Inheritance Tax System, 84 Or.

L. Rev. 317 (2005) (explaining how the separate Oregon QTIP election
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allows estates to take full advantage of both a credit shelter trust and a
QTIP trust as estate tax planning tools). The ability for the estate of a
decedent to make a separate Washington QTIP election means that the
estate can obtain full advantage of a credit shelter trust and a QTIP trust
for both federal estate tax planning purposes and Washington estate tax
planning purposes. In short, an estate of a decedent dying on or after May
17, 2005, may elect to take a larger or smaller QTIP deduction on its
Washington estate tax return than it claimed on its federal return.

RCW 83.100.047(1) was enacted to alleviate some of the estate tax
planning complications brought on by EGTRRA and the Washington
Legislature’s subsequent decision to uncouple from the current federal
estate tax code. This effort to allow added flexibility in crafting an estate
tax plan does not conflict with the statutory definitions of “taxable estate,”
“Washington taxable estate,” or any other provisions of the Washington
estate tax code. Moreover, including section 2044 property in the
Washington taxable estate of the second spouse to die, as required under
the plain language of the Washington estate tax code, does not make RCW

83.100.047(1) meaningless or superfluous.

b. Applying the Washington estate tax as written
does not impose a gift tax on QTIP.

The Estate also suggests that its proposed construction of the
Washington estate tax code must be accepted to avoid “the imposition of
[an] unauthorized gift tax through the backdoor of LR.C. §
2044(b)(1)(B).” Br. of App. at 24. The Estate supports this argument
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with a hypothetical example of a “gift QTIP trust” created under L.R.C. §
2523(f). Id. at 24-25.

LR.C. § 2523 is part of the federal gift tax set out in subtitle B,
chapter 12, of the Internal Revenue Code. In general, .R.C. § 2523 is the
federal gift tax counterpart to the unlimited marital deduction allowed
under I.LR.C. § 2056 in computing the taxable estate of a decedent. Subject
to some exceptions, LR.C. § 2523(f) allows a deduction in computing the
federal gift tax for interspousal gifts of qualified terminable interest
property. As a result of this deduction, QTIP that is the subject of an
interspousal gift is not subject to the federal gift tax.

While “gift QTIP” is not subject to the federal gift tax by virtue of
the marital deduction, it is not immune from the federal estate tax. Rather,
when the spouse receiving the gift dies, the QTIP is included in his or her
gross estate. L.LR.C. § 2044(b)(1)(B). As aresult, the QTIP is “treated as
property passing from the decedent” and is subject to the federal estate
tax. LR.C. § 2044(c).

The Estate contends that “gift QTIP” included in the gross estate of
the receiving spouse under I.LR.C. § 2044(b)(1)(B) should be excluded
from the decedent’s Washington taxable estate because Washington has
no gift tax. There is no logical reason for this result. Under the federal tax
laws, property that escaped the federal gift tax as a result of the deduction
allowed under [.LR.C. § 2523(f) is included in the gross estate of the
receiving spouse under L.R.C. § 2044(b)(1)(B) and is subject to the federal

estate tax. Moreover, because the QTIP is part of the gross estate of the

23



receiving spouse when he or she dies and is not subject to any deductions
or exclusions under the federal or Washington estate tax codes, it is also
part of the decedent’s Washington taxable estate. There is nothing
illogical about this result. The interspousal gift is not being tax. It is the
passing of the QTIP that occurs when the spouse that received the gift dies
that is the transfer subject to the federal and Washington estate taxes.
Consequently, including the QTIP as part of the decedent’s Washington

taxable estate does not create an “unauthorized gift tax.”

c. Applying the Washington estate tax as written
does not impose tax on “out of state property.”

The Estate also suggests that “automatic I.R.C. § 2044 property
incorporation” will result in the imposition of the Washington tax on “out
of state property” in those cases where the first spouse to die was not a
Washington resident. Br. of App. at 25. The Estate cites no authority for
this claim, and relies solely on its underlying premise that there is no
transfer subject to the Washington estate tax when the second spouse dies.
Because the Estate’s initial premise is incorrect, its conclusion that “out of
state” property will be taxed is also incorrect.

In support of its “out of state property” argument, the Estate
implies that it would be improper to include section 2044 property in the
estate tax base of the second spouse to die if the first spouse to die was not
a Washington resident at the time of his or her death. Br. of App. at 25.

The Estate has cited no authority suggesting that there is any constitutional
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limitation that might apply under these hypothetical facts.”> Moreover,
whether it is appropriate as a matter of fiscal or tax policy to include
section 2044 property in the estate tax base of the second spouse to die
under these hypothetical facts is a decision for the Washington
Legislature. Rousso v. State, 170 Wn.2d 70, 75, 239 P.3d 1084 (2010).
Simply put, the Legislature has created no deduction or exemption that
would apply in those circumstances where the first spouse to die was not a
Washington resident. This creates no “conflict” with other aspects of the
Washington estate tax law. It simply means that the estate of a
Washington resident decedent is taxed on the value of its Washington

taxable estate without regard to residency status of the decedent’s spouse.

d. The Estate claimed a deduction that does not
exist.

The Estate concludes that the various “conflicts™ it has identified
requires the Washington estate tax to be construed in the manner it is
advocating, which would permit the Estate to exclude QTIP valued at
more than $6 million in computing its Washington estate tax. The
Department must respectfully disagree. First, the Estate has pointed out

no actual ambiguity in the statute. As a result, the statute should be

1 There is, so far as the Department is aware, no constitutional limitation on a
state imposing an estate tax on the value of section 2044 property included in the taxable
estate of a resident decedent if the first spouse to die was not a resident of the taxing
state. Cf., Curry v. McCanless, 307 U.S. 357, 366, 59 S. Ct. 900, 83 L. Ed. 1339 (1939)
(in holding that the state of the decedent’s domicile has plenary power to tax the transfer
of intangible property, the Court explained: “From the beginning of our constitutional
system control over the person at the place of his domicile . . . [has] been deemed to
afford an adequate constitutional basis for imposing on him a tax on the use and
enjoyment of rights in intangibles measured by their value.”).
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construed as written, without an implied exemption for section 2044
property. Cf., TracFone Wireless, Inc. v. Dep’t of Revenue, 170 Wn.2d
273, 296-97, 242 P.3d 810 (2010) (“*[T]axation is the rule and exemption
is the exception, and where there is an exception, the intention to make
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one should be expressed in unambiguous terms.’””) (quoting Columbia
Irrig. Dist. v. Benton County, 149 Wash. 234, 240, 270 P. 813 (1928)).

In addition, the Legislature clearly knows how to create an estate
tax deduction or exemption when it chooses to do so. For example, RCW
83.100.046 sets out a deduction for certain property used for farming.
That property is expressly excluded from the Washington taxable estate of
a decedent. See RCW 83.100.020(13) (defining Washington taxable estate
as “the federal taxable estate, less: . . . (c) the amount of any deduction
allowed under RCW 83.100.046.”). By contrast, the Legislature has not
seen fit to create an exemption for section 2044 property included in the
taxable estate of a Washington resident decedent.

Based on the unambiguous language of RCW 83.100.020(13) and
(14), the QTIP included in the Estate’s taxable estate under I.R.C. § 2044
was also part of the Estate’s Washington taxable estate. The Estate simply
claimed a deduction on its Washington estate tax return that does not exist.
The Department correctly disallowed that unauthorized deduction and the
superior court correctly affirmed the Department action in this appeal

under the Administrative Procedure Act.
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6. The Washington Supreme Court’s decision in In re
McGrath’s Estate does not compel a different result.

The Estate relies heavily on /n re McGrath’s Estate, 191 Wash.
496, 71 P.2d 395 (1937), to support its “no transfer” argument. Br. of
App. at 32-35. McGrath’s Estate was decided before Fernandez v. Wiener
and relied on two cases that were subsequently overruled. See In re
McGrath’s Estate, 191 Wash. at 503 (discussing Helvering v. St. Louis
Union Trust Co., 296 U.S. 39, 56 S. Ct. 74, 80 L. Ed. 29 (1935), overruled
by Helvering v. Hallock, 309 U.S. 106, 60 S. Ct. 444, 84 L. Ed. 604
(1940), and Becker v. St. Louis Union Trust Co.,296 U.S. 48, 56 S. Ct. 78,
80 L. Ed. 35 (1935), overruled by Helvering v. Hallock, 309 U.S. 106, 60
S. Ct. 444, 84 L. Ed. 604 (1940)). Even so, the Washington Supreme
Court’s decision in McGrath’s Estate is consistent with the approach the
United States Supreme Court adopted in Fernandez and supports the
Department in this appeal.

The pertinent facts in McGrath’s Estate involve William A.
McGrath, president of McGrath Candy Company, who died in May 1935.
Inre McGrath’s Estate, 191 Wash. at 497. At the time of Mr. McGrath’s
death there were three insurance policies on his life that named McGrath
Candy Company as the beneficiary. Id. One of the insurance policies (the
“Union Central Life” policy) was purchased by Mr. McGrath and he
reserved the right to change the beneficiary of that policy. Id at 501. The
other two policies (the “Northwestern Mutual” policies) were purchased
by the candy company and Mr. McGrath had no right to change the

beneficiary “or do anything with relation to them.” Id. at 501-02.
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The Washington Supreme Court held that the proceeds of the
Union Central Life policy were properly subject to the Washington
inheritance tax upon Mr. McGrath’s death, while the proceeds of the
Northwestern Mutual policies were not. Id. at 502-03. The distinguishing
factor was that Mr. McGrath had no interest in the two Northwestern
Mutual policies—which were purchased by McGrath Candy Company—
but did have some identifiable interest in the Union Central policy—which
Mr. McGrath purchased and retained the right to alter.

In distinguishing the Northwestern Mutual policies from the Union
Central policy, the Court did not hold that a formal conveyance of
property owned by the decedent was required, or that the common law of
property transfers controlled. Rather, the Court distinguished between the
policies that Mr. McGrath had no interest and the policy that Mr. McGrath
had some identifiable interest. With respect to the Union Central Policy,
Mr. McGrath’s death extinguished his right to change the beneficiary,
thereby causing a “shifting of economic benefit.” Id. at 504.

Thus, even though McGrath’s Estate was decided before
Fernandez v. Wiener, the Washington Supreme Court’s analysis was
consistent with the modern concept of “transfer” for estate tax purposes.
Because there was a “shifting of economic benefit” in the Union Central
insurance policy brought about by Mr. McGrath’s death, the Washington
Legislature had the plenary power to include the value of the property in
the decedent’s inheritance tax base. In accord, West v. Oklahoma Tax

Comm'n,334 U.S. 717,727, 68 S. Ct. 1223, 92 L. Ed. 1676 (1948)
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(Oklahoma had power to include trust property in taxable estate of
decedent for purposes of the Oklahoma tax even though decedent was not
legal owner of the property).

A “shifting of economic benefit” occurred with respect to the QTIP
upon the death of Jessie Macbride. Not only was Ms. Macbride’s life
estate extinguished, but the interest the remainder beneficiaries held in the
QTTP changed from a future interest to a present interest. This shifting in
economic benefit is subject to estate tax under the modern concept of
“transfer.” Thus, while certain aspects of McGrath’s Estate are no longer
good law,'* the “shifting of economic benefit” test employed by the Court
is consistent with current law and with the treatment of QTIP under I.R.C.

§ 2044,

7. The Washington tax does not violate the Washington
Supreme Court’s decisions in Hemphill and Turner.

The Estate next argues that the Washington estate tax as applied in
this case “Imposes a New Tax Burden in Violation of Hemphill and
Turner.” Br. of App. at 36 (heading F). The Estate never explains how
the Washington estate tax as applied violates either Estate of Hemphill v.
Dep 't of Revenue, 153 Wn.2d 544, 105 P.3d 391 (2005) or Estate of Turner
v. Dep’t of Revenue, 106 Wn.2d 649, 724 P.2d 1013 (1986). Instead, the
Estate describes the manner in which the state pickup tax reduced the

tederal estate tax owed by a decedent. Br. of App. at 37. The Estate goes

" The Washington Supreme Court’s substantive due process analysis in
McGrath’s Estate is no longer authoritative. See Japan Line, Ltd. v. McCaffree, 88 Wn.
2d 93, 96-97, 558 P.2d 211 (1977) (limited the holding in McGrath’s Estate as it pertains
to retroactive tax statutes and due process analysis).

29



on to conclude that Thomas Macbride “knew and expected that the state
estate tax obligation would be fully absorbed and reimbursed by a
matching federal credit.” Br. of App. at 37.

The Estate seems to imply that Thomas Macbride’s estate received
no benefit under the Washington pickup tax computation as a result of the
QTIP election it made in 1999. This is incorrect. The estate of Thomas
Macbride was able to reduce its Washington estate tax by more than $1.25
million as a direct result of the QTIP deduction. See Appendix A. The
QTIP deduction reduced the estate’s federal taxable estate, resulting in a
lower Washington estate tax under the pickup tax calculation.

Moreover, even if Thomas Macbride’s estate received no
Washington estate tax benefit from the QTIP election it made on its
federal return, imposing the stand-alone estate tax on the Washington
taxable estate of Jessie Macbride would not “violate” Hemphill or Turner.
Those cases involved the computation of the Washington estate tax under
the pickup tax measure established by Initiative 402. Neither case
imposed restrictions on the Legislature’s authority to amend the
Washington estate tax to uncouple from the current federal estate tax if the
Legislature chose to do so. In short, the Estate’s argument that the
Washington estate tax as amended in 2005 “violates” Hemphill and Turner
is not supported by the actual holding of either case.

The Estate also suggests that the complete phase-out of the
Washington pickup tax beginning January 1, 2005, somehow supports its

claim for a refund. Br. of App. at 38. According to the Estate, if a spouse
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died between January 1, 2005, and May 16, 2005, when the former pickup
tax measure had been completely phased out by EGTRRA, it would be
unfair to include QTIP in the Washington taxable estate of the surviving
spouse when he or she dies. Because the Estate perceives this to be unfair,
it believes the Court should read into the Washington estate tax code an
exemption or deduction for “all QTIP Trusts created during the Repeal
Period.” Br. of App. at 38.

Whether it is fair or wise to include section 2044 property in the
Washington taxable estate of the second spouse to die is a decision for the
Washington Legislature. There is no statutory or constitutional
requirement that the estate of the spouse making a federal QTIP election
must have been subject to Washington estate tax in order for the QTIP to
be included in the Washington taxable estate of the surviving spouse when
he or she dies. Therefore, it would make no difference if the estate of
Thomas Macbride had received no benefit from the federal QTIP election
in computing its Washington estate tax. Even under these hypothetical
facts, the Estate would not be entitled to exclude section 2044 property

from its Washington taxable estate.

8. Hassett v. Welch does not support the Estate’s
interpretation of the Washington estate tax code.

The Estate argues that the United States Supreme Court has held
that “where an estate tax was intended to be applied prospectively, the
government could not tax transfers to an irrevocable trust[] made prior to

the effective date of the amendment.” Br. of App. at 19. This argument is
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both incorrect and irrelevant. The Supreme Court has not held that
Congress is prohibited from retroactively taxing a transfer of property into
an irrevocable trust.”” More importantly, the argument has no bearing in
this case since the Washington estate tax as amended in 2005 does not
“retroactively” tax a transfer of property into an irrevocable trust.

The 2005 amendments to the Washington estate tax apply
prospectively only. See Laws of 2005, ch. 516, § 20 (“Sections 2 through
17 of this act apply only to estates of decedents dying on or after the
effective date of this section). This, however, does not mean that the Estate
is entitled to exclude section 2044 property from its Washington taxable
estate. The transfer that is subject to the Washington estate tax is the transfer
that occurred when Ms. Macbride died in 2007, after the 2005 amendments
became effective. The Estate simply focuses on the wrong “transfer.”

The United States Supreme Court, since at least the 1940s, has
consistently recognized the power of Congress to direct by statute when a

“transfer” occurs for estate tax purposes. See e.g., Helvering v. Hallock,

15 Estate relies on Hassett v. Welch, 303 U.S. 303, 58 S. Ct. 559, 82 L. Ed. 858
(1938), to support its argument that Congress is prohibited from retroactively taxing
transfers of property into an irrevocable trust. Br. of App. at 19-20. However, Hassett
does not go as far as the Estate contends. Hassetf involved an amendment to the federal
estate tax that required property transferred prior to death to be included in the
transferor’s gross estate if he retained a life estate in the property. Id. at 308. The issue
in the case was whether the amendment was intended to apply retroactively and, if so,
whether retroactive application would violate the Due Process Clause.

The Court resolved the case on statutory grounds, finding that Congress
intended the amendment to apply only to transfers taking place after the amendment
became effective. Id. at 314. As aresult, the constitutional challenge was not addressed.
Id. at 315. Therefore, the Court did not hold that Congress was powerless to include
lifetime transfers of property in the gross estate of a decedent if the transfer occurred
prior to the amendment at issue. Rather, the Court simply held that Congress did not
intend that result.
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309 U.S. 106, 60 S. Ct. 444, 84 L. Ed. 604 (1940); Fernandez v. Wiener,
326 U.S. 340, 352,66 S. Ct. 178, 90 L. Ed. 116 (1945); Comm ’r v.
Church’s Estate, 335 U.S. 632, 644-45, 69 S. Ct. 322,93 L. Ed. 288
(1949); United States v. Hemme, 476 U.S. 558, 571-72, 106 S. Ct. 2071,
90 L. Ed. 2d 538 (1986). Congress exercised that power with respect to
QTIP by enacting I.R.C. § 2044. Moreover, because QTIP passing under
LR.C. § 2044(c) qlialiﬁes as a “transfer” subjéct to the federal estate tax, it
also qualifies as a “transfer” under the Washington estate tax. See RCW
83.100.020(11) (““Transfer’ means ‘transfer’ as used in section 2001 of
the Internal Revenue Code.”). In short, under the federal and Washington
estate tax codes, the “transfer” subject to estate tax occurred when Jessie
Macbride died in 2007. This case does not involve a “retroactive” tax on a

transfer occurring before Ms. Macbride died.

C. The Washington Estate Tax As Amended In 2005 Does Not
Impose An Unconstitutional Tax On QTIP Included In The
Estate’s Taxable Estate Under LR.C. § 2044

The Estate argues that imposing the Washington estate tax on
QTIP included in decedent’s taxable estate under LR.C. § 2044 results in
an unconstitutional retroactive tax. Br. of App. at 38-41. The Estate’s
reasoning is based on its contention that no “transfer” of the QTIP
occurred when Jessie Macbride died in 2007. Because the Estate’s initial
premise is incorrect, its conclusion that the tax is unconstitutional is also
incorrect. In addition, the Estate’s discussion of the federal and
Washington constitutional provisions it is relying on is flawed and should

be rejected.
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1. The 2005 amendments to the Washington estate tax
code did not create a “new” estate tax.

The Estate characterizes the 2005 amendments to the Washington
estate tax code as creating a “new Stand Alone Estate Tax.” Br. of App. at
10. This characterization is misleading. While the Legislature amended
the manner in which the tax is measured—changing from a pickup tax
calculation to a stand-alone calculation—that does not equate to the repeal
of the former estate tax and replacement with a “new” tax. Compare Laws
of 1981, 2d Ex. Sess., ch. 7 (repealing the former Washington inheritance
tax code and replacing it with the estate tax) with Laws of 2005, ch. 516
(amending the Washington estate tax code). The Washington estate tax as
amended in 2005 is “new” only in the sense that the manner in computing
the tax has changed. Many other provisions in the estate tax code
remained unchanged, and the fact that Washington imposes an estate tax
remained unchanged.

Moreover, the 2005 amendments to the Washington estate tax code
did not materially affect the Washington estate tax treatment of QTIP.
Under the former pickup tax calculation, QTIP deducted under L.R.C. §
2056(b)(7) was not part of the tax base used to compute the Washington
tax while QTIP included in the taxable estate under I.R.C. § 2044 was part
of the tax based used to compute the tax. This was so because the pickup
tax calculation was based on the “adjusted taxable estate” of the decedent.
See I.R.C. § 2011(b)(1) (state death tax credit table); I.R.C. § 2011(b)(3)
(defining “adjusted taxable estate™ as “the taxable estate reduced by

$60,000.”). See generally, Estate of Turner v. Dep 't of Revenue, 106
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Wn.2d 649, 652, 724 P.2d 1013 (1986) (describing the pickup tax
computation). Therefore, QTIP excluded from the tax base under .R.C. §
2056(b)(7) was not subject to the Washington tax, while QTIP included in
the base under [.R.C. § 2044 was subject to the Washington tax.'® This is
not materially different from the treatment of QTIP under the current
stand-alone tax calculation under RCW 83.100.040(1). What has changed
is the method and rates used to calculate the tax.

2. The tax is not applied retroactively.

There is also no merit to the Estate’s argument that the Washington
estate tax operates retroactively. The stand-alone estate tax imposed by
RCW 83.100.040 applies to decedents dying on or after the effective date of
the 2005 amendments to the Washington estate tax act. See Laws of 2005,
ch. 516, § 20 (“Sections 2 through 17 of this act apply only to estates of
decedents dying on or after the effective date of this section.”). The tax is
imposed on the Washington taxable estate computed at the date of death.
This includes QTIP passing from the decedent under [.LR.C. § 2044.

It is well established that an estate tax “does not operate
retroactively merely because some of the facts or conditions upon which
its application depends came into being prior to the enactment of the tax.”
United States v. Mfrs Nat’l Bank of Detroit, 363 U.S. 194, 200, 80 S. Ct.
1103, 4 L. Ed. 2d 1158 (1960) (quoting United States v. Jacobs, 306 U.S.

'® This can be shown mathematically as indicated in Appendix A. The estate of
Thomas Macbride reduced its Washington estate tax liability by more than $1.25 million
as a result of deducting QTIP in computing its federal taxable estate. Inclusion of QTIP
in the taxable estate of the second spouse to die under [.R.C. § 2044 would have the
opposite effect, increasing both the federal estate tax and the Washington estate tax.
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363, 367,59 S. Ct. 551, 83 L. Ed. 763 (1939)). In the present case, the life
estate Jessie Macbride held in the QTIP was extinguished upon her death
in 2007, and the interest the remainder beneficiaries held in the property
was converted from a future interest to a present interest. Ms. Macbride’s
death was the “crucial last step in what Congress can reasonably treat as a
testamentary disposition” under .R.C. § 2044. Mfrs Nat’l Bank, 363 U.S.
at 198. That “crucial last step” occurred after the 2005 legislation became
effective. Thus, the estate tax imposed on that testamentary disposition
was not retroactive.

The Estate’s “retroactivity” argument, like its other arguments, is
built on the false premise that the taxable “transfer” of the QTIP occurred
when Thomas Macbride died in 1999. See Br. of App. at 39 (arguing that
“[t]he rights of the remainder beneficiaries of Thomas’s Trusts vested at the
time of Thomas’s death, before Jessie MacBride died.”). The Estate is
simply incorrect. Under the federal and Washington estate tax codes, the
“transfer” subject to tax occurred when Jessie Macbride died in 2007. Thus,
when properly analyzed, the Washington estate tax code as amended in 2005

does not operate retroactively.

3. The Washington estate tax does not violate the
Impairment Clause.

The Estate’s claim that the Washington estate tax violates the
impairment clause is also unfounded. Article I, section 10 of the United
States Constitution provides in part that “No state shall . . . pass any . . .

law impairing the obligation of contracts . . . .” The Washington
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constitution contains a similar prohibition: “No . . . law impairing the
obligation of contracts shall ever be passed.” Const. art. [, § 23. These
constitutional provisions have been interpreted to be coexistive. Tyrpak v.
Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994).

The Impairment Clause—sometimes referred to as the “Contracts
Clause”™—“is applicable only if the legislative act complained of impairs a
contractual relationship.” Haberman v. Washington Pub. Power Supply
Sys., 109 Wn.2d 107, 145, 750 P.2d 254 (1988). In determining whether
legislation impermissibly impairs a contractual relationship, the reviewing
court must determine (1) whether a contractual relationship exists, (2)
whether the legislation at issue substantially impairs that contractual
relationship, and, if so, (3) whether the substantial impairment is
reasonable and necessary to serve a legitimate public purpose. Pierce
County v. State, 159 Wn.2d 16, 28, 148 P.3d 1002 (2006). The last prong
is a balancing of interests and recognizes that substantial impairment may
still be valid if the state has “a significant and legitimate public purpose
behind the regulation.” Energy Reserves Group, Inc. v. Kansas Power &
Light Co., 459 U.S. 400, 411, 103 S. Ct. 697, 74 L. Ed. 2d 569 (1983).

Applying the three-part Impairment Clause test to the facts in this
case, there is no constitutional violation. As to the first element, the
Washington Supreme Court, in Caritas Servs., Inc. v. Department of Soc.
& Health Servs., 123 Wn.2d 391, 896 P.2d 28 (1994), emphasized that a
“contract” for purposes of the Impairment Clause “must be a ‘contract’ in

the usual sense of [that] word, that is, an agreement of two or more minds,
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upon sufficient consideration, to do or not to do certain acts.” Caritas
Servs., 123 Wn.2d at 403 (internal quotations and citation omitted). In the
present case, the QTIP trust created after Mr. Macbride died in 1999 was
not part of an “agreement of two or more minds, upon sufficient
consideration.” Instead, the trust was created to accomplish a
testamentary gift. A gift is not a “contract in the usual sense of [that]
word.”

The Estate also has not established that the Washington estate tax
imposes a “substantial impairment” of a contract. An “impairment is
substantial if the complaining party relied on the supplanted part of the
contract.” Margola Assoc. v. City of Seattle, 121 Wn.2d 625, 653, 854
P.2d 23 (1993). Moreover, “[a] contract is not considered impaired by a
statute in force when the contract was made, as parties are presumed to
enter into contracts in contemplation of existing law.” Shoreline Cmty.
Coll. Dist. No. 7v. Emp’t Sec. Dep’t, 120 Wn.2d 394, 410, 842 P.2d 938
(1992). In the present case, the Washington estate tax treatment of QTIP
under the current stand-alone tax calculation and the former pickup tax
calculation is not materially different. As a result, there is no substantial
impairment of any “contract.” See Margola Assoc., 121 Wn.2d at 653 (“a
party who enters into a contract regarding an activity already regulated in
the particular to which he now objects is deemed to have contracted
subject to further legislation upon the same topic.”) (internal quotations

and citations omitted).
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Finally, in applying the third prong, the balancing of interests
weighs most heavily in favor of the state legislation and against its
invalidation. Washington has imposed an estate tax or an inheritance tax
since 1901. The current estate tax has been in existence since 1981. It
cannot come as a surprise to the estate of a Washington resident decedent
with an estate large enough to qualify for the estate tax that tax is owed.
Moreover, the estate of Thomas Macbride elected, and accepted, the
benefit of the QTIP deduction when it filed its federal and Washington
estate tax returns. The Estate simply ignores or minimizes the tax benefit
received by the estate of Thomas Macbride. Thus, even if application of
the Washington tax under the facts of this case qualifies as an
“impairment” of a “contract,” it is a minimal impairment under Margola
Assoc. and Shoreline Cmty. Coll.

By contrast, the state’s sovereign authority and responsibility to
provide for the general welfare of its citizens through its taxing power is
vitally important. The purpose of the Washington estate tax is to fund
education. RCW 83.100.220, .230. Providing for education is one of the
most important functions of government. See Const. art. IX, § 1. Given
the important justification for the tax—to fund education—when balanced
against the “impairment” the Estate is claiming, the Estate also clearly

fails the third prong of the three-part test.
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4. The Washington estate tax does not violate Art. VII, § 5
of the Washington Constitution.

The Estate also argues that the Washington estate tax as amended
in 2005 violates article VII, section 5 of the Washington Constitution,
which reads: “No tax shall be levied except in pursuance of law; and
every law imposing a tax shall state distinctly the object of the same to
which only it shall be applied.” See Br. of App. at 41-42. The Estate is
incorrect.

The current Washington estate tax easily satisfies both clauses of
article VII, section 5. The first clause requires that the tax must be levied
“in pursuance of law.” The second clause requires that the law imposing
the tax “shall state distinctly the object of the same to which only it shall
be applied.” RCW 83.100.040 imposes an estate tax—pursuant to law—
on the Washington taxable estate of a decedent. RCW 83.100.220 states
that the object of the tax is to fund the education legacy trust account.
Because both clauses are met, the estate tax as amended in 2005 does not
violate article VII, section 5.

The Estate ignores the actual language of the tax statute and, instead,
argues that “[t]here is no clear statement that pre-Act trusts were the object
of the new Act.” Br. of App. at 41 (emphasis added). The argument is
incorrect for two reasons. First, the tax is not imposed upon trusts. Rather,
the Washington estate tax applies to the transfer of property included in the
Washington taxable estate of a decedent. RCW 83.100.040. Second, the
“stated distinctly” requirement of article VII, section 5 relates to the use to be

made of the taxes collected, not to the property or activity that is being taxed.
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Mason v. Purdy, 11 Wash. 591, 594, 40 P. 130 (1895); Nipges v. Thornton,
119 Wash. 464, 469, 206 P. 17 (1922); Sheehan v. Cent. Puget Sound Reg’l
Transit Auth., 155 Wn.2d 790, 804, 123 P.3d 88 (2005). The use to be made
of the taxes collected under the Washington estate tax is “stated distinctly” in
RCW 83.100.220, which provides that “[a]ll receipts from taxes, penalties,
interest, and fees collected under this chapter must be deposited into the
edﬁcation legacy trust account.” There is no merit to the Estate’s assertion
that the tax violates the Washington constitution.

Moreover, the Washington estate tax, like other succession taxes,
is not a tax on property. See In re Lloyd’s Estate, 53 Wn.2d 196, 199, 332
P.2d 44 (1958) (“An estate tax is a tax upon the transfer of property, and
not on the property itself.”). Until relatively recently the Washington
Supreme Court consistently held that article VII, section 5 applied only to
property taxes. State v. Clark, 30 Wash. 439, 445,71 P. 20 (1902); State
v. Sheppard, 79 Wash. 328, 329-30, 140 P. 332 (1914); Standard Oil Co.
v. Graves, 94 Wash. 291, 304, 162 P. 558 (1917), rev'd on other grounds,
249 U.S. 389,39 S. Ct. 320, 63 L. Ed. 662 (1919). However, in Okeson v.
City of Seattle, 150 Wn.2d 540, 78 P.3d 1279 (2003), the Washington
Supreme Court applied article VII, section 5 to a local ordinance that
imposed an excise tax on consumers of electricity to pay for street lights.
The Court in Okeson did not discuss, much less overrule, its line of cases
holding that article VII, section 5 applies only to property taxes. Thus,

Okeson has created a conflict relating to the scope of article VII, section 5.
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The Department respectfully submits that the older and better
reasoned line of authority holds that article VII, section 5 applies only to
property taxes. A review of the cases construing article VII as originally
set forth in the state Constitution supports this line of authority. For
example, in Fleetwood v. Read, 21 Wash. 547, 554-55, 58 P. 665 (1899),
the Supreme Court concluded that sections 1, 2, and 9 of Article VII
applied only to property taxes. Likewise, in City of Seattle v. King, 74
Wash. 277, 279, 133 P. 442 (1913), the Supreme Court held that “the
provisions of article 7 . . . have no application to license taxes upon
occupations, but relate only to taxes levied upon property.” In Standard
Oil Co. v. Graves, supra, the Washington Supreme Court held that
sections 2 and 5 of article VII did not apply to an oil inspection tax
because “[i]t has become the settled doctrine of this state that the
provisions of the state constitution, found in article 7, relative to taxation,
refer to taxes upon property.” This is only a small sampling of the early
Washington Supreme Court decisions construing the original language of
article VII of the state Constitution. Those cases consistently construed
article VII as applicable only to property taxes.

While several sections of article VII have been amended or added
since the state Constitution was adopted in 1889, section 5 has remained
unchanged. It follows that the scope of section 5 has remained unchanged,
and the early Washington Supreme Court cases analyzing article VII

should carry more weight.
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By contrast, more recent Washington Supreme Court cases that
have applied article VII, section 5 outside the context of property taxes
have contained virtually no analysis of the language or purpose of the
provision. See Okeson, 150 Wn.2d at 556; Estate of Hemphill v. Dep 't of
Revenue, 153 Wn.2d 544, 551, 105 P.3d 391 (2005). See also Sheehan v.
Cent. Puget Sound Reg’l Transit Auth., 155 Wn.2d 790, 123 P.3d 88 (2005)
(implying, but not deciding, that article VII, section 5 applies to a local
motor vehicle excise tax). It is unlikely that the Washington Supreme
Court intended to silently overrule all prior cases holding that article VII,
section 5 applies only in the context of property taxes.

In short, the better-reasoned line of cases holds that article VII,
section 5 applies only to property taxes. This provides another reason for
rejecting the Estate’s argument that the Washington estate tax violates that

constitutional provision.

D. The Administrative Rules Adopted By The Department In
2006 Do Not Provide An Alternative Basis For Excluding
QTIP Included In The Decedent’s Taxable Estate

The final substantive argument advanced by the Estate asserts that
the QTIP deduction it claimed on its Washington estate tax return is
authorized by the Department’s administrative rules. Br. of App. at 42. The
Estate relies on former WAC 458-57-105(3)(q)(vi) and former WAC 458-

57-115(2)(d)(vi).!” However, neither of these rules applies in this case, and

7 WAC 458-57-105 and WAC 458-57-115 were initially adopted in 2006 as
part of a significant amendment to WAC 458-57, and both were amended in 2009. The
Estate relies only on the 2006 version of these rules, a copy of which is attached as
Appendix D.



neither rule provides an alternative basis for allowing a deduction of QTIP

included in the federal taxable estate of the second spouse to die.

1. The separate Washington QTIP election does not apply
in this case.

As discussed above at pages 24 and 25, the Washington Legislature
has authorized a separate Washington QTIP election. RCW 83.100.047(1).
The separate Washington QTIP election is not relevant in the present case
because the Estate did not make a federal QTIP election under L.R.C. §
2056 and was required to file a federal estate tax return. As a result, the
condition precedent in RCW 83.100.047(1) was not met, and the separate

Washington QTIP authorized under that statute does not apply.

2, The Estate has misconstrued WAC 458-57-105(3)(q)
and -115(2)(d).

Because the separate Washington QTIP is not applicable under the
facts of this case, the administrative rules the Department issued in 2006
to implement the Washington QTIP election also are not applicable.
Moreover, even if those rules were applicable, the Estate has misconstrued
the rules in an effort to claim a tax deduction that is simply not authorized.

Both WAC 458-57-105(3)(q)(vi) and -115(2)(d)(vi) are subparts of
broader rules designed to explain how to compute the Washington taxable
estate when a separate Washington QTIP has been elected. The separate
Washington QTIP affects both the estate of the decedent who made the
election and the estate of the surviving spouse. Under these rules, the estate
of a first spouse to die that makes a federal QTIP election and a separate

Washington QTIP election must replace the federal QTIP amount with the
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Washington QTIP amount. Likewise, the estate of the second spouse to die
must replace the QTIP included in its federal taxable estate under LR.C. §
2044 with the Washington QTIP.

WAC 458-57-105(3)(q)(iii) and (iv) explain the adjustments
necessary to correctly compute the Washington taxable estate of the first
spouse to die who makes a separate Washington QTIP election. By contrast,
WAC 458-57-105(3)(q)(v) and (vi) explain the adjustments necessary to
correctly compute the Washington taxable estate of the second spouse to die.

For the second spouse, the rule provides:

(q) “Washington taxable estate” means the “federal
taxable estate” . . . (v) Plus the value of any trust (or portion
of a trust) of which the decedent was income beneficiary and
for which a Washington QTIP election was previously made
pursuant to RCW 83.100.047; and (vi) Less any amount
included in the federal taxable estate pursuant to IRC § 2044
(inclusion of amounts for which a federal QTIP election was
previously made).

See also WAC 458-57-115(2)(d)(v) and (vi) (same). By replacing the
federal section 2044 property with the corresponding Washington QTIP
amount, the Washington taxable estate of the second spouse to die is
determined consistent with RCW 83.100.047(1) and with the underlying

purpose for allowing a separate Washington QTIP election.'®

' The adjustment required by the estate of the second spouse to die when the
predeceased spouse has made a Washington QTIP election under RCW 83.100.047(1) is
further explained in WAC 458-57-115(2)(c)(iii)(B). That rule provides that if the value
of federal QTIP is different than the value of the Washington QTIP, the federal QTIP is
subtracted and the Washington QTIP is added. By making this adjustment, the estate of
the second spouse is taxable on the value of the Washington QTIP amount.
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When read in context, WAC 458-57-105(3)(q) and -115(2)(d)
explain the adjustments required in computing the Washington taxable estate
when a separate Washington QTIP has been elected. Subparts (iii) and (iv)
of each rule explain the adjustments required for the estate of the first spouse
that made the separate Washington QTIP election, and subparts (v) and (vi)
of each rule explain the adjustments required for the estate of the second
spouse that is subject to estate tax on the Washington QTIP. By contrast,
reading these subparts independently, as suggested by the Estate, results in a
deduction that is not authorized by statute, that is inconsistent with the
purpose of the separate Washington QTIP election, and that is contrary to the
more specific rule set out in WAC 458-57-115(2)(c)(iii)(B).

3. WAC 458-57-105(3)(q) and -115(2)(d) did not replace or
supersede RCW 83.100.020(13).

The rules the Estate relies on did not replace or supersede the
statutory definition of “Washington taxable estate” set out in RCW
83.100.020(13). That statutory definition provides that for decedents dying
on or after January 1, 2006, the term “Washington taxable estate” means “the
federal taxable estate” less $2,000,000 and less the farm property deduction
set out in RCW 83.100.046. There is no deduction for QTIP included in the
federal taxable estate under IL.LR.C. § 2044. Had the Washington Legislature
intended QTIP included in the federal taxable estate to be deducted in
computing the Washington taxable estate, it would have specifically

authorized the deduction.
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Administrative rules must be consistent with the statute they
implement or interpret. Tesoro Ref- & Mktg. Co. v. Dep’t. of Revenue, 164
Wn.2d 310, 324, 190 P.3d 28 (2008) (regulations that are inconsistent with
the statute are void); Bostain v. Food Express, Inc., 159 Wn.2d 700, 715,
153 P.3d 846 (2007) (“rules that are inconsistent with the statutes they
implement are invalid.”). In addition, the Department of Revenue cannot
use its administrative rules to expand tax immunity beyond the exemptions
or deductions provided by statute. Coast Pacific Trading, Inc. v. Dep 't of
Revenue, 105 Wn.2d 912, 917, 719 P.2d 541 (1986). As a result, the
Estate’s argument that WAC 458-57-105(3)(q)(vi) and WAC 458-57-
115(2)(d)(vi) authorize a deduction of section 2044 property even when no
separate Washington QTIP has been elected must fail because it is not

supported by any statutory authority.

4. The Department’s interpretation of WAC 458-57-
105(3)(q) and -115(2)(d) is supported by the rule-
making file and well-established rules of construction.

As discussed above, there is no statutory support for the Estate’s
argument that section 2044 property can be deducted under the facts of
this case. In addition, there is no evidence in the Department’s rule-
making file to support the Estate’s proposed interpretation of WAC 458-
57-105(3)(q) and -115(2)(d). Rather, it is undisputed that the Department
has consistently disagreed with the interpretation of its rules that is being
advanced by the Estate in this case. See, e.g., CP 559 (“Concise
Explanatory Statement” addressing written comments made by Mr.

Benjamin G. Porter.). There is simply no merit to the Estate’s assertion
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that the Department intended WAC 458-57-105(3)(q)(vi) and -
115(2)(d)(vi) to be read in isolation. Rather, the undisputed evidence
shows that the Department always intended those subsections to be read in
context with the Washington QTIP election allowed under RCW
83.100.047(1) and in context with the rules as a whole. See, e.g., CP 615
(letter from Department explaining how WAC 458-57-105(3)(q)(v) and
(vi) “are tied together; you only get to deduct the latter if you’ve included
the former.”). More importantly, the record shows that the Department
never intended to create a deduction for section 2044 property that would
apply when no Washington QTIP election had been made by the
predeceased spouse. CP 717 (deposition testimony of Judy Wells at 83:2
to 83:20).

| The Department’s interpretation of its own rules should be given
deference. Silverstreak, Inc. v. Wash. State Dep 't of Labor & Indus., 159
Wn.2d 868, 884, 154 P.3d 891 (2007). This is particularly so when the
Department’s interpretation is supported by direct evidence contained in
the rule-making file and by undisputed testimony from the very agency
employees that drafted the rules.

Furthermore, if any doubt remains as to the Department’s intent,
other rules of construction support the Department, not the Estate. For
example, an administrative rule must be construed “in context and not in
isolation” from the law it is interpreting or implementing. Tesoro Ref &
Mhktg. Co. v. Dep'’t. of Revenue, 164 Wn.2d 310, 323, 190 P.3d 28 (2008).

The stated purpose of the 2005 amendments to the Washington estate tax
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code was to make up for “the revenue loss resulting from the Estate of
Hemphill decision” by creating a stand-alone estate tax to fund education.
Laws of 2005, ch. 516, §§ 1, 16. There is no evidence that the Washington
Legislature intended to create—or authorized the Department to create—a
tax deduction for section 2044 property when no separate Washington QTIP
election had been made by the predeceased spouse. See generally, 2005
Final Leg. Report, 59th Wash. Leg., p. 358-59 (discussing 2005
amendments)."”” Thus, when read in context with the purpose of the 2005
amendments to the estate tax, the Department’s interpretation of WAC 458-
57-105(3)(q) and -115(2)(d) is consistent with the Legislature’s intent.

In the final analysis, the Estate is advancing an interpretation of
WAC 458-57-105(3)(q) and WAC 458-57-115(2)(d) that is inconsistent
with the law as enacted by the Washington Legislature, inconsistent with
the Department’s interpretation of the rules it drafted and approved through
the APA rule-making process, and inconsistent with well-established rules
of construction. As a result, the Estate’s proposed interpretation lacks merit
and should be rejected. The 2006 amendments to the estate tax rules do not
allow the QTIP deduction the Estate is claiming.

V. CONCLUSION

Although this case may appear complex, it turns on plain and

unambiguous statutory language. The Washington Legislature, in RCW

83.100.020(13) and (14), has statutorily defined “Washington taxable

' A copy of the relevant pages from the 2005 Final Legislative Report are at CP
306-07.
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estate” and “federal taxable estate.” As defined, QTIP included in the
federal taxable estate of a decedent under [.LR.C. § 2044 is also included in
that decedent’s Washington taxable estate. By deducting the QTIP on its
Washington return, the Estate claimed a deduction that does not exist. The
Department correctly denied the deduction, and the trial court correctly
upheld that Department action. Consequently, the Court should affirm the
trial court’s order granting the Department of Revenue’s motion for

summary judgment. ”}Z
RESPECTFULLY SUBMITTED this 3 day of March, 2011.

ROBERT M. MCKENNA
Attorney General

Senior Counsel
Attorneys for Respondent
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ESTATE OF THOMAS MACBRIDE - PICKUP TAX CALCULATION
(Source: CP 435)

Washington estate tax with QTIP deduction.

. Gross estate: $12,442,405
. Less deductions (including QTIP valued at

$9,422,260): ' (9.442.405)
. Taxable estate: 3,000,000
. Less $60,000 — IRC § 2011(b)(3): (60.000)
. Adjusted taxable estate: 2,940,000

. Credit for state death taxes — IRC § 2011(b)(1)
[$146,800 plus 8.8% of amount over $2,540,000] $182,000

Washington estate tax without QTIP deduction.

. Gross estate: $12,442,405
. Less deductions (not including QTIP): (20,145)
o Taxable estate: 12,425,260
. Less $60,000 — IRC § 2011(b)(3): (60,000}
o Adjusted taxable estate: 12,365,260

. Credit for state death taxes — IRC § 2011(b)(1)
[$1,082,800 plus 16.0% of amount over $10,040,000] $1,454,842

Reduction in Washington estate tax as a result of QTIP deduction.

. Pickup tax without QTIP deduction: $1,454,842
. Pickup tax with QTIP deduction: $182.000

. Reduction in pickup tax attributable to QTIP deduction: $1,272.842
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section BOM(L) of Pub, L, 105-3, set out as & note under
seotion 3001 of this title,

EFFEOTTVE DATE OF 1981 AMENDMENT

Section 401(o)(1) of Pub, L. 97-84 provided that: ““The
amendments mede by subseotion (a) [amending this
section and section 6018 of this title] shall epply to the
estetes of decsdenta dying after Decernbar 31, 1881".

BAVINGE PROVISION

For provisions that nothing in amandment by Pub. L,
101-608 be oonstrned to affect treatment of certain
transactions ocourring, property acquired, or items of
i{ncome, loss, deduotion, or oredit taken Imbto acopunt
prior to Novw, 5, 1980, for purposes of dstermining liakil-
Lty for tax for periods ending after Nov. 5, 1880, sce seo-
Hlon 11821(b} of Pub. 1. 101-508, et out ap & note under

sestion 45K of this titde.

§2011. Credit for State death taxes
{a) In general

The tax 1mposed by section 2001 shall be cred-
ited with the amount of any estats, inheritance,
legacy, or suooession taxes actually paid to any
State or the District of Oolumbia, in respect of
auy property included in the groess estats (not
including any such taxes paid with respeot to
the estate of a person cther than the decedent).

TITLE 26— INTERNAT, REVENUE CODE

(b) Amount of credit
(1) In. general

Except as provided in parsgriph (2), the
credit allowed by this section shall not 'exceed
the appropriate armount stated in the follow-

ing table:

If the adjustad taxable
+ estate is:

pr over §80,000 ....,

Over sso 000 but not over
$140,000

Over Sl40 aoo but not
over $240,000.

Over $240,000 but not
over 5440,000.-

Over $440,000 but not
over §640,000.

Over $640,000 but not
over $840,000,

Over $840,000 bot not
over $1,040,000.

Over §1,040,000 butb not
over §1,64C,000.

Ovar 31,540,000 but not
over $2,040,000. R

Over 32,040,000 but not
over §2,540,000.

Over 32,540,000 but not
over §3,040,000.

Over $3,040,000 but not
over $3,540,000.

Over 33,540,000 hut not
over $4,040,000.

Over 34,040,000 bul nat
over $5,040,000,

Over $6,040,000 but not
over $6,040,000,

Over $6,040,000 but not
ovar §7,040,000.

Over 37,040,000 buk not
over $8,040,000.

Over 58,040,000 but not
over $9,040,000.

Ovaer 38,040,000 but not
over $10,040,000, .

The maximum tex credit
shall be:

%oths of 1% of the smount
-by which the adjusted tax-
able estate exoseds $40,000.
3400 plus 1.6% of the exoess
ovar 390,000,

31,200 plus 2.4% of the exgess
over $140,000.

53,600 plus 3.2% of the excess
over $240,000.

510,000 plus (% of the excess
over §440,000. )

318,000 plus 48% of the ex-
cess over $840,000.

$27,600 ploe 5.6% of the ex-
cess over $840,000.

538,800 plns 6.4% of the ex-
cess over 51,040,000,

$70,800 plus 7.2% of the ex-
cess over 31,540,000,

$106,800 pins 8% of the excess
ovar 52,040,000,

$146,800 plus 8.8% of the ex-
ocess pver 32,640,000

§190,800 plus $.6% of the .
osss over 33,040,000,

$238,800 plus 10.4% of the
cess over $3,540,000,

$290,80¢ ping 11.2% of the
oess pvar 34,040,000,

$402,800 plus 12% of the
ceas over 35,040,000,

$622,800 plus 12.6% of ths
oess over 36,040,000,

$850,800 plns 13.6% of the
oess over $7,040,000.

3766,800 plus 14.4% of the
cess OVET 58,040,000,

$930,800 plus 16.3% of the ex~
cess over 33,040,000

§2011

If the adjusted taxahle
estate im

Over 510,040,000 ............. .

The maxtmum tax credit
shall be:

§1,082,800 plus 16% of the ex-
oess over $10,040,000.

(2) Reduction of maximum credit

(A In general

In the case of estates of decedents dying
after Decernber 31, 2001, the oredit allowed
by this section shall not exceed the applica-
ble percentage of the oredit otherwise deter-

mined nnder paragraph (1).
(B) Applicable percentage
*In the case of estates of decedents The applicable
dying during: percentage is:
2002 16 percant
2003 50 peroent
2004 26 peroent.

(3) Adjusted taxable estate

For purposes of this section, the term ‘‘ad-
justed taxable estate” means the taxable es-
tate reduced by $60,000,

(c) Period of limitations on credit

The credit allowed by this section shall in-
clude only such texes as were actually paid and
credit therefor claimed within 4 years after the
Miihg of the return required by.section 6018, ex-
cept that— '

(1) If a petition for redetermination of a defi-
clenoy has been filad with the Tax Court with-
in the time presoribed in section 6213(s), then
within such 4-yeer perlod or before the expira-
tlon of 60 days after the decision of the Tax
Court becomes final., .

(2) I, ander section 6161 or 6166, an-extension
of time has been granted for payment of the
tex shown on the returm, or of a deficlency,
then within such 4-year period or befors the
date of the expiration of the period of the ax-
tension. .

* (8) If a claim for refund or credit of an over-

payment of tax imposed by this chapter has

been filed within the time presoribed in seo-
tion 6511, then within such 4-year period or be-
fore the expiration of 60 days from the date of
malling by certified meil or registered mail by
the Secretary to the taxpayer of a notice of
- the disallowancs of any part of such claim, or
before the explration of 60 days after a deci-
slon by eny court of competent jurisdiction
becomes final with respect to a timely suit in-
stituted upon such claim, whichever is later.

Refund besed on the credit may (despite the pro-

visions of sections 6511 and 6512) be made if

claim therefor is filed within the period above

provided. Any such refund shall be made without

interest.

(d) Limitation in Gcases involving deduction
under seotion 2053(d)

In any case where a deduction is allowed under

section 2063(d) for an sstate, succession, legaocy,
or inheritance tax imposed by a State or the
District of Oolurnbia upon a transfer for public,
charitable, or religlous uses described in section
2055 or 2106(a)(2), the allowance of the credit
under this sectlon shall be subject to the fcllow-
ing conditions and limitations:
(1) The taxes described in subseotion ()
ghall not include eny estate, aucoession, leg-
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LH 1564

Bubsee. {c}(2)(B). Pub, L. 81-172, §401(dX2), suhstituted
Y or fewer persons who are individuels, estates, or
trusts (referred to in this subparegraph as ‘common
owners') own" for "‘a parson who is an individual, es-
tate, or trust (referred to in this paragraph as ‘oommon
owner') ewns' and in ol, (1), substituted "“any of such
oommon ownars”, ‘‘ary of the common owners' for
‘*guoh common owner' and '‘the common owner", re-
spectively and added ol. (11i).

E¥FROTIVE DATE OF 2004 AMENDMENT

Pub. L. 108-367, title VIIX, §800(c), Oot, 23, 2004, 118
Stat. 1650, provided that: ‘‘Ths amendments made by
_this seotion [amending this section] sbill apply to tax-
ahle years beginning after the date o!‘ the enactment of
this Aot [Oot. 23, 2004]."

RrreoTIvE DATE OF 1988 AMENDMENT

Beotion 1018(e)3}B) of Pub. L. 100~647 provided that:
‘“The amendment made by subparagraph (A) [amending
this- section) shall apply to taxable years beginning
after the date of ths enaotment of this Act [Nov. 10,
19683."

EFreoTIVE DATE OF 1986 A!KENDMENT

Amendment by Pub. L. 85-514 applceble to taxable

. yaars beginning after Dec. 31, 1986, see ssction 1024(e) of

Pub. L. 85-§14, set out as a note under section 831 of
this title.

EFFEOTIVE DATH OF 1984 AMENDMENT N

Amendment by Pub. L. 86-358 applioable to taxable
years g affer Dec. 31, 1883, see section 215 of
Pub, L, 88-385, set out as an Bffeotive Date note under
section 801 of thie title.

Errsmﬁx DATB OF 1969 AMENDMENT

Amendment by Puab, L. 91-172 applicable with respect
to taxable yeers ending on or after Dec. 31, 1870, gee
seation 401(h)@) of Pub. L. 81-172, set out as a mote
under section 1561 of this title.

BFRFECIIVE: DATE

Seotion appllcable with respect to taxable years end-
ing after Deo. 31, 1963, see sevtion 235(d) of Pub.. L.
88-272, set out as an Effeotive Dabe of 1884 Amendment
note under ssotion 1661 of this title.

[§1564. Repealed. Pub. L. 101-508, title XI,
§11801(a)(8B), Nov. §, 1996, 104 Stat.
1388-521]

Section, added Pub. L, 91172, tdtle IV, §401(L)(1), Dec.
30, 1869, 83 Stat. 500; amended Pub, L. 94465, title XIX,
§§ 1801¢h)(1Y(JIN VD), (XA, 1905(b)(13)(A), Ooct. 4, 1976,
90 Stat, 1781, 1797, 1834, related to @ansitional rules in
the case of certain controlled corporations.

SAVINGS PROVISION

For provieions that nothing in repeal by Pub. L.
101-608 be oonstrned to aflfeol trestment of oertain
transactions occnrring, property scquired, or items of
incoine, loss, deduotion, or credit taken into mccount
prior to Nov. b, 1990, for purposes of determirning liahfl-
ity for tax for periods ending after Nov, 5, 1980, see sen-
tion 11821i(b) of Puh, L, 101-608, sat out a& a note under
ssction 456X of this title.

Subftitle B—Estate and Gift Taxes

Ohepter bec,!
1., EBtabe taX ....cvveiienininiiaiiininn s . 2002
12, GifS tax . “ 2601
13. Tax on venel‘ation-sklppmg transfers .., 2601
14. Special valuation rules ..........ccceeeniene 2701

1 Section numbers -d'lkm‘in.ll)' supplied,

TITLE 236—INTERNAL REVENUE CODE

Page %214

AMENDMENTS

1990—Pub. L, 101-608, titls XT, §11602(c), Nov. 5, 1890,
104 Stat. 1388-500, added item for ohapter 14,

1986—Pub. L. 83-514, title XIV, §1431(b), Oot. 22, 1986,
100 Stat. 2738, atrnok out “oertain” after ‘“Tax on" in
{tem for chapter 13.

1876—Pub, L, 94455, title XX, §2006(b)(1), Oot. 4, 1878,
90 Btat. 1808, added item for chapter 13.

CHAPTER 11—ESTATE TAX

Bubchapter . Bect
Al Betates of oltizens or residents ............. 2001
B. Hstates of nonresidents not aitizens . 2101
0. MIBCBIIANBONS .....cvverereviissnissssisnnerersanns 201
Subchapter A—Estates of Cilizens or Residents
Purt
1 Tax imposed.
. Oredits agedinst tax,
. Gross estate.
Iv. Taxable estats.

PART I—TAX IMPOSED
Sec.
2001, Imposition and rate of tax.

Liabllity for payment.

1076—Pub. L. b4-485, title XX, §2001(c)(1}N){), Oot. 4,
1876, 90 Stet. 1858, substituted “Imposition and rate of
tax' for “Rate of tax" in item 200L

§ 2001. Imposition and rate of tax
{a) Imposition

A tax 1s hereby imposed on the transfer of the
taxpble eatate of every deocsdent who is a citdzen
or resident of the United States.

(b) Computation of tax

The tax imposed by this section shall be the
amowunt equel to the excess (if any) of—
(1) a tentative tax computed under sub-
section (¢) on the sum of—
(A) the ammount of the taxable estate, and
(B) the amount of the adjusted ta.xable
g'm‘.s. over

(2) the aggregate amount of tax which would
have been payable under chapter 12 with re-
spect to gifts made by the decedent after De-
cember 31, 1876, if the provisions of subsection
(c) (as in effect at the decedent'a death) ha.d
been applicable at the time of such gifts.

For purposes of paragreph (1)(B), the term *‘ad-
justed taxable gifts'* means the total amount of
the taxable gifts (within the meaning of section
2503) made by the decedent after December 81,
1976, other than gifts which are includible in the
gross estate of the decedent.

{c) Rate schedule

(1) In general

If the amount with
respect to which the
tentative tax to be
computed is:

Not over §10,000 ...

Over §10,000 but no
$20,000.

The tentative tax is:

18 percent of such amount.
ver $1,800, plus 20 parcent of the
exoess of such amount over
$10,000.

tSeotion numbers adﬂoﬂnll'y supplied.
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If the amount with
respect to which the
tentative tex to be
computed is:

Ovar $20,000 but not over
$40,000.

Ovar $40,000 but not over
360,000,

Over $60,000 but not over
$80,000.

Over $80,000 but not over
$100,000. -

Qver $£100,000 but not
over §1450,000.

Over $160,000 but not
over $250,000.

Over 5250,000 but not.
over $500,000.

Over $500,000 but not
over $760,000.

Qver $760,000 but not
over 31,000,000,

Over $1,000,000 but not
over $1,250,000.

Cver §1,250,000 but not
over 31,500,000,

Orver 31,500,000 but not
over $2,000,000.

Over $2,000,000 but not
over $2,600,000.

Over $3,600,000 ..........

TITLE 26— INTERNAL REVENUE CODE

The tentative tax is:

58,800, plus 22 percent of the
8x0688 0f such amount over
$20,000. }

$8,200 plus 24 pearoent of the
exoess of such amount over
340,000,

$13,000, plus 26 peroent of the
exoess of such amount over
$60,000.

$18,200, plus 28 percent of the
excess of such amount over
$80,000,

" 523,800, plus 30 peroent of the

axoess of such amount ovar
$100,000,

$38,800, plus 32 peroent of the
exoess of Buch amount over
£160,000. . .

370,800, plus 34 paroent of the
excess of such amount over
$250,000. o

156,800, plua 87 percsnt of
the exceas of such amount
over $500,000, .

$248,300, plus 38 peroent of
the excess of such amonnt
over $750,000,

$345,800, plus 41 percent of
the exoess of such amount
ovear $1,000,000.

$448,300, plus 43 percent of
the excess of snoh amount
over $1,250,000.

$555,800, plus 45 percent of
ths exoess of such amount
over $1,600,000. .

780,800, plus 49 percent of
the excess of such arnount
ovar $2,000,000.

$1,025,800, plus 50% of the ex-
oess over $2,600,000,

(2) Phasedown of maximum rate of tax

(A) In general

.In the case of estates of decedents dying,
and gifts made, in calendar years aiter 2002
and before 3010, the tentative tax under this
subsection shall be determined by using a
teble prescribed by the Secretary (in Heu of
using the table contained in paragraph (1))
which 15 the same as such table; except

that—

(1) the maxirnum rate of tax for any cal-
endar year shall be determined in the table
under subparagraph (B}, and

(11) the brackets and the amounts setting
forth the tax shall be adjusted to the ex-
tent necessary to reflect the adjustments
under subparagraph (A).

(B) Maximum rate

In calendar yoear:
2003 .....
2004 ..
2005 ..
2006 ..

20017, 2008, and 2008 .

The maxtmum

rate is:
... 48 peToent
48 peroent
47 peroent
46 psrecent
... 45 percent.

(d) Adjustment for gift tax paid by spouse
For purpoeses of subsection (b)X2), ii—

§2001

(1) the decedsnt was the donor of any gift
one-half of which was considered under section
2518 a8 made by the decedent's spouse, and

(2) the emount of such gift is includible in
the gross estate of the decedent,

any tax payable by the spouse under chapter 12
on such gift (ms determined wunder section
2012(d)) shall be treated as & tax payable with re-
spect to & gift made by the decedent.
(e) Coardination of sections 2513 and 2085

r—

(1) the decedent's spouse was the donor of
any gift one-half of which was considered
under section 2513 as made by the decedent,
and

(2) the amount of such gift is includible in

the pross estate of the decedent’s spouse by
reason of section 2035,

snch gift shall not be included in the adjusted

-taxable gifts of the decedent for purposes of sub-

section (b)(1)(B), and the aggregate amount de-
termined under subsection (b)2) shall be re-
duced by the amount (if any) determined under
subsection (d) which was treated as a tax pay-
able by the deoedent’s spouse with respect to
such gift.

(f) Valuation of gifts

(1) In general

I{ the time has expired under section 6501
within which & tax may be assessed under
chapter 12 (or under corresponding provisions
of prior laws) on—

(A) the transfer of property by gift made
during a preceding calendar period (as de-
fined in section 2502(b)); or

(B) an increase in taxable gifts required
under section 2701(d),

the value thereof shall, for purposes of ocom-

puting the tex wnder this chapter, be the value

as finally determined for purposes of chapter -
12.

(2) Final determination

For purposes of paragraph (1), a value shall
be treated as finally determined for purposes
of chapter 12 if—

(A) the value is shown on a return under
such chapter and such value is not contested
hy the Secretary before the expiration of the
time referred to in paragraph (1) with re-
spect to such return;

(B) in a case not described in subparagraph
(A), the value is specified by the Secretary
and such value is not timely contested by
the taxpayer; or

(C) the value is determined by a court or
pursuant to a settlement agreement with
the Secretary.

For purposes of subparagraph (A), the value of
an item shall be treatsd as shown on a return
if the item is disclosed in the return, or in a
statemsnt attached to the return, in & manner
sdequate to apprise the Secrestary of the na-
ture of such item,

(Aug. 16, 1954, ch. 736, 68A Stat, 373; Pub. L.
94-456, title XX, §2001(a)(1), Oct. 4, 1976, 80 Stat.
1846; Pub. L. 95-600, title VI, §702(h)(1), Nov. 6,
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section 601({) of Pub. L. 105-34, set oul as a ncte wnder
section 2001 of this title.

EFPECTIVE DATE OF 1081 AMBNDNERT

Saetlon 401{e)(1) of Pub. L. 97-34 provided that: ‘"The
amendments made by sabsection {a) [amending this
section and section 6018 of this title] shall apply to the
estates of decedents dying after December 31, 1981,

SAVIRGE PROVISION

For provisions thet nothing in amendment by Pub. L.
101-508 be oonstrued to affect treatment of cerbain
trensactions occurring, property aoqoired, or items of
income, lose, dedunotion, or oredit teken Into account
prior to Nov. 5, 1890, for purposes of determining labil-
ity for tax for periods ending after Nov, 5, 1990, see 880-
tion 11821(b} of Pub. L. 101-508, set out as a note under
seotion 46K of this title.

§3011L. Credit for State death taxes
(a) In general

The tax imposed by section 2001 shall be cred-
ited with the amount of any estats, inheritancs,
legacy, or sucoession taxses actually paid to any
State or the District of Columnbis, in respect of
any property inclnded in the gross estate (not
including any such taxes paid with respeot to
the estate of a person other than the decedent).
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(b) Amount of credit
(1) In general

Except as provided in paragraph (2), the
credit allowed by this sectdon shall not ‘excesd
the appropriate amount stated in the follow-

ing table:

If the adjusted taxable
- estate is:

Not over $§90,000 ............

Over $90,000 but not over
§140,000. X

Over $140,000 but nob
over $240,000.

Over $240,000 but not
over $440,000."

Over $440,000 but not
over $540,000,

Over $640,000 but not
ovey $B40,000.

Over $840,000 but not
over §1,040,000.

Ovey §1,040,000 bub not
over $1,640,000.

Over $1,540,000 but not
over $2,040,000. .

QOver $2,040,000 but not
over $2,540,000.

Over §2,540,000 but not
over §3,040,000.

Over $3,040,000 butb not
over §3,640,000.

Over §3,540,000 but nct
vver $4,040,000,

Over §4,040,000 bulb not
over §6,040,000,

Over $5,040,000 but not
over $6,040,000,

Over $6,040,000 but not,
over $7,040,000.

Over $7,040,000 bul not
over $6,010,000.

Over §8,040.000 but not
ovar $8,040,000.

Ovwer $8,040,000 but not
over $10,040,000.

The maximum tax credit
shall be:

%ioths of 1% of the amount
-by which the adjusted tax-
able eatate exoesds $40,000,

$400 plns 1.6% of the excess
over §90,000.

$1,200 pius 2.4% of the exoess
over $140,000.

$3,600 plus 3.2% of the exoess
over $240,000,

$10,000 plus 4% of the excess
over $440,000,

318,000 plus 4.8% of the ex-
oess over $640,000.

$27,600 plus 5.6% of the ex-
cess over $840,000.

338,800 pins 6.4% of the ex-
cess over $1,040,000.

$70,800 plus 7.2% of the ex-
cess over §1,540,000,

5108,800 plus B% of the cxcess
over $2,040,000.

£146,800 plos 8.8% of the ex-
cess over §2,540,000

$190,000 plos 8.6% of the ex-
oecB over 53,010,000,

$238,800 pius 10.4% of the ex-
cess over §3,540,000.

5280,800 plus 11.2% of the ex-
oess over $4,040,000.

$402,80C plus 12% of the ex-
oess over $5,040,000,

$622,800 plus 12.8% of the ex-
cess over $6,040,000.

$660,800 plus 13.6% of the ex-
oess over $7,040,000. .

$786,800 plus 14.4% of the ex-
cess over §8,040,000,

$930,800 plus 15.2% of the ex-
cess over $9,040,000.

§2011
If the adjusted taxable The maximum tax credit
estate ist shall be:
Over $10,040,000 .............. $1,082,800 plus 16% of the ex-

cess over $10,040,000.
(2) Reduction of maximum aredit

(A) In general

In the case of estates of decedents dying
after December 31, 2001, the oredit allowed
by this section shall not exceed the applica-
ble percentege of the credit otherwise deter-
mined under paragraph (1).
(B) Applicable percentage

* In the case of estates of docedents The applicable
dying during: percentage is:
2002 teesense 76 percent

2003 ......... 50 percent

2004 ... 26 peroen .

(3) Adjusted taxable estate

For purposes of this section, the term “‘ad-
justed taxable estate'' means the taxahle es-
tate reduced by $60,000.

(c) Period of limitations on credit

The credit allowed by this section sball in-
clude only such taxes as were actually paid and
credit therefor claimed within 4 years after the
fliing of the return required by.section 8018, ex- .
cept that— . .

(1) Y & patition for redstermination of a defi-
cisncy has been filed with the Tax Court with-
in the time prescribed in section 6213(a), then
within such 4-year period or before the expira~
tion of 60 deys after the declsfon of the Tax
Court becomes final. .

(2) I, under section 6161 or 6166, an extension
of time has been granted for payment of the
tax shown on the return, or of a deficiency,
then within soch 4-year period or hefore the
date of the expiration of the period of the ex-
tension.

" (3) If a claim for refund or credit of an over-
payment of tax imposed by this chapter has
been filed within the time prescribed in seo-
tion 6611, then within such 4-ysar period or be-
fore the expiration of 60 days from the date of
mailing by oertified mail or registered mail by
the Secretary to the taxpayer of a notice of

- the disallowance of any part of such claim, or
before the expiration of 60 days after a deci-
sion by any court of compstent jurisdiction
becomes fina) with respect to a tlmely suit in-
stituted upon such claim, whichever is later.

Refund based on the credit may (despite the pro-

visions of sections 8511 and B512) be made if

claim therefor is filed within the period above

provided. Any such refund shall be made without

interest.

(d) Limitation In cases
under section 2063(d)

Tn any oase where a deduction is allowed under
section 2053(d) for an estate, sucosssion, lagacy,
or inheritance tax imposed by & State or the
District of Columbia upon & transfer for public,
charitable, or religious uses deseribed in section
2066 or 2108(a)(2), the allowance of the credit
under this section shall be subject to the follow-
ing conditions and limitations:

(1) The taxes described in subsection (&)
shall not include any estate, succession, leg-

involving deduction
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acy, or inheritance tax for which such deduc-
tion is allowed under section 2053(d).
(2) The credit shall not exceed the lesser of—
(A) the amount stated in subsecticn (b) on
an adjusted taxable estate determined by al-
lowing such deduotiop authorized by section
2063(d), or
(B) that proportion of the amount stated
in subsection (b) on an adjusted taxable es-
tate determined without regard to such de-
duction aunthorized by mection 2053(d) as (3)
the amount of the, texes desoribed in suab-
section (a), as Hmited by the provisions of
paragraph (1) of this subsection, bears to (i1)
the amount of the taxes described in sub-
section (a) before applying the limitation
contained in paragraph (1) of this sub-
seotiomn.

(3) If the amount determined under subpara-
graph (B) of paragraph (2) is less than the
amount dstermined wnder subparagraph (A) of
that peragraph, them for purposes of sub-
section (d) such lesser mamount shall he the
maximum oredit provided by subaection (b).
(e) Limitation based on amount of tax

The credit provided by this section shall not
exceed the amount of the tax imposed by section
2001, reduced by the amount of the unified credit
provided by section 2010,

(f) Termination

This section shall not apply to the estates of
deoedents dying after December B1, 2004.

(Aug. 16, 1954, ch. 736, 6BA Stat. 374; Feb. 20, 1956,

ch. 63, §8, 70 Stat, 24; Pub. L. 85-866, title I,

§6 65(a), 102(c)(1), Sept. 2, 1958, 72 Stat. 1657, 16874;
Pub. L. 86-175, §3, Aung. 21, 1059, 78 Stat. 357; Pub.
L. 94456, title XIX,  §§1902(a)(2)(B),
1905(b)(13)(4), title XX, §§2001(c)(1XA), 004()(3),
Oot. 4, 1976, 90 Stat. 1808, 1834, 1849, 187%; Pub. L.
97-34, title IV, §42%(e)(3), Aug. 13, 1981, 95 Stat,
318, Pub. L. 107-16, title V, §§631(a), 532(a), June
7, 2001, 116 Stat. 72, 73; Pub. L. 107-134, title I,
§103(b)(1), Jan. 23, 2002, 116 Stat. 2431.)

AMENDMENT OF SECTION

For termination of amendment by section 50!/
of Pub. L. 107-16, see Effective and Termination
Dates of 2001 Amendinent note below.

AMENDMENTS

2002—Subsecs. (d) to (g). Pub. L. 107-134 redesignated
sabaecs. (e) to (g) as (d) to (), vespectively, and struck
out heading and text of former pubsec, (d), Text read as
[ollows: “'The basic estate tax and the estate tax im-
posed DY the Revenue Act of 1826 shall be 126 percent of
the emount determined to be the maximum eredit pro-
vided by subsection (b). The additional estate tax shell
be the difference between the tax impossd by section
2001 or 2101 and the basic estate tax."

2001—Snbsec. (b). Pub, L. 107-18, §§631(n), 801, tempo-
rarily designated existing provisions as pars. {1) and (3],
lneerted beadlngs, iz par. (1) sobstituted “Bxcept as
provided in paragreph (2), the oredit allowed" for *The
oredit allowed™, and added par. (4). Bee Effective and
Termination Dates of 2001 Amendment note below.

Subgec. (g). Pub. L. 167-15, §§532(a), 801, temporarily
added subsec. (g). See Effeotive and Terminalion Dates
of 201 Amendmant note below.

1981—SBubsec. (c)(2). Pub, L. §7- strack out reference
to seotion 6166A.

1676—Sabaec. (). Pub, L. 854455,

§1902(a)(12)(B),
struck out “or Tervitory" alter “State’.

TITLE 26—INTERNAL REVENUE CODE
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Subsec. (h). Pub. L. 94456, §3000(c)(1}ANXL), (1), sab-
stituted “adjusted taxable estate” for “taxable estate
in two places in table and Inserted provision that,.for
purposes of this section, *‘adjusted taxable estate'
menns the taxable estate reduced by $50,000.

Subssec, (¢)(2). Pub, L, 94455, §2004(fX3), substitated
*gection 6161, 6166, or 6166A'" for “section 8161%,

Subsec. (0)}(38). Pub. L. 94466, §1908(b)(13)(A), strock
out “‘or his delegate” after “Secretary”,

Subsec. (e). Pub, L., 54-465, §§1902(aX12)(B),
2001(cX1)}(A)ifl), subsbituted "adjusted taxable estate’
for ““taxable estate' in par. (2) and struok out “‘or Ter-
ritory" after “impoeed by & State" in provisiona pre-
ceding par. (1).

Subsec. (f). Pub. L. 84455, §2001(c)(1)(A)iv), added
subsec. (f). . :

1959—Bubsec, (e). Pub. L. 86-176 substituted '“imposed
by & Btate or Territory or the Distriot of Columbia
upon & transfer” for “imposed upon & tramsfer” in in-
troduction, “snch dedunotion™ for ‘‘a deduotion'' in par.
(1) and ‘‘such deduotion for *“the deduotion™ in two
plaoss in par. (2). . .

1958—Subsec. (a). Pub. L, 85-886, §102(cX1), struck out
‘‘or any possession of the United States,” alter "Dis-
triot of Columbia,.

Subsee. (o}3). Pub. L. 85-868, § 66(a), added par. (3).

1866—Subseq. (e). Act Feb. 20, 1956, added subsec. (e).

EFFEGTIVE DATE OF 2002 AMENDMENT

Pub, L. 107-134, title X, §103(d), Jan. 23, 2002, 115 Stat.
2431, provided thak:

‘(1) EFFEOTIVE DATE.—The amendments made by this
seotion [amending this section end seotions 2058 and
2301 of thia title] shall apply to estates of deoedentsy—

“(A) dying on or after Septembear 11, 2001; and
“(B) in ths oase of individuals dying as & result of
the April 19, 1936, terrorist attack, dying on or afier

Aypril 18, 1995,

(2) WAIVER OF LIMITATIONS.—If refund ar credit of
any overpayment of tax resulting from the amend-
ments made by this section i prevented at any time
before the close of the l-year period beginning on the
date of the enactment of this Act [Jan. 23, 2002) by the
operabion of any law or rule of law (including res judi-
oata), suoch rafund or aredit may nevertheless be made
or allowed if claim therefor is filed befors the close of
such period.”

EFFECTIVE AND TERMINATION DATES OF 2001
ANENDMENT

Pub. L. 107-16, title V, §631(b), June 7, 2001, 115 Stat.

73, ae amended by Pub. L. 108-311, title IV, §408(b)(6),
Oct. 4, 2004, 1)B Stat. 1132, provided that: “The amend-
ments made by this section [emending this section]
shall apply to estates ol decedents dying after Decem-
ber 31, 2001."

Pub. L. 107-18, title V, §532(d), June 7, 2001, 116 Stat.
75, provided that: '‘The amendments made by this sec-
tion {enacting sectlon 3058 of this title and emending
this section and sections 2012 to 2016, 2058, 2056A., 3102,
2106, 2107, 2201, 2604, 6511, And 6612 of this title] shall
apply to estabtes ol decedents dying, and generation-
sleipping transiers, rlter December 31, 2004.**

Amendment by Pab. L. 107-16 inapplicable to estates
of decedents dying, glfts made, or generation skipping
transfers, after Dec. 31, 2010, and the Internal Revenue
Code of 1988 to be applied and edministered to such es-
tates, gifts, and transfsrs as if such amendment had
never heen enacted, see section 801 of Pub. L. 107-1€, eet
ont a5 a note under seotion 1 of this title.

ErrecTivs DATE OF 188] AMENDMENT

Amendment by Pub. L, 97-34 applicable to estates of
deoedentzs dying after Dec, 31, 1981, see section 42%)(1)
of Pub, L. 97-34, set out as a note under seotion 6168 of
Uhis title.

EFFrEcTTVE DATE OF 1976 AMENDME’:!T

Section 1802(cX1) of Pub. L. 94-455, as athended Ly
Pub. L. 95-800, titie VI, §703(j)(12), Nov. 6, 1978, 82 Stat.
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manner as may be required by regulations pre-
soribed by him, and the Secretary shall (despite
the provisions of section 8501) redetermine the
amount of the tax under this chapter and the
amount, if any, of the tax due on such redeter-
mination, shall be paid by the executor or such
person or persons, as the case may be, on notice
and demand. No interest shell be assessed or col-
lected on any amount of tex due on any redeter-
mination by the Becretery resulting from & re-
fund to the executor of tax claimed as a credit
under section 2014, for any period befors the re-
ceipt of such refund, except to ths extant inter-
est was paid by the foreign country on such re-
fupd.

(Aug. 16, 1954, ch. 736, 684 Stat. 380; Pub. L.
94-465, title XIX, §§1902(a)(12)(C), 1906(b)(18)(A),
Oct. 4, 1976, 90 Stat. 1806, 1834; Pub. L. 107-16,
title V, 5532(0)(4) June 17, 2001, 115 Stat. 74; Pub.
L. 107»14'1, title IV,-§411(h>, Mar. 9, 2002, 116 Stat.
46.)

AMBNDMENT OF SHCTION

For termination of amendment by section 501
of Pub, L. 107-16, see Effective and Termination
Dates of 2001 Amendment note below.

AMBNDMENTS

2002—Pub. L. 107-147 struck out “any State, any pos-
sesslon of the United States, or the Distriot of Oolum-
bia," after “any, foreign country,”.

20M—Pub. 1.” 107-16, §532(cHd), 801, temporaruy
strueck out ‘2011 or™ bafore **3014 is recovered". See Ef-
fective and Termtnation Dates of 2001 Amendment note
below.

1676—Pub. L. 94-455 struck out '‘Territory or' after
‘any State, a.ny" and “‘or his delegabe” after ‘‘Seo-
ratary".

EFFBCTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-147 effective as if inoluded
1n the provisions of the RBoonomic Growth and Tax Re-
lief Reconcillation Act of 2001, Pub. L. 107-16, to which
suoh amendment relates, see section 411(x) of Pub. L.
107-147, set out as a note under sscticn 25B of this title.

EFPFECTIVE AND TERMINATION DATES OF 2001
AMBENDMENT

Amendment by Pub. L. 107-16 applicable to estates of
decedents dying, and generation-skipping &ranslers,
after Dec. 31, 2004, sse gection 632(d) of Pub. Li. 107-16,
seb out a8 a note under section 2011 of this title.

Amendment hy Pub. L. 107-168 inapplicable to estates
of decedents dying, gifts made, or generation skipping
transfers, after Dec. 31, 2010, and the Intermal Revenae
Code of 1986 to be applled and administered to such es-
tates, gifts, and {ransfers as if such amendment had
never been snaocted, see section 901 of Pub. L. 107-16, set
out a8 & note under section 1 of this title.

PART II—GROSS BSTATE

Sec. .

2031, Delinition of gross estate.

2032, Alternete valuatlon.

2032A.. Valuation of oerteln farmm, stc., real property.

2033. Property in which the decedent had an inter-
&b,

{2033A. Renumbered.)

2034. Dower or curtesy interests.

2035, Adjustments for certain gifts mads within 3
yeare of decedent's death.

2038. Transafers with retainesd life estate.

2037, Transfers taking effeot at death,

2038, Revocable transfers.

2039, Annuitiea
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See.
2040, Joint interests.
2041 Powers of appointment.
2042, Proceeds of life insuranoe,
2043. Transfers for incufficient consideration.
2044, Oertaln property for which marital deduction

was previonsly allowed.
2046. Prior {nterests.
2048. Disclaimers,

AMENDMENTS

1608—Pub. L. 106-208, title VI, §6007(b)(1)XE), July 22,
1968, 112 Stat. BOB, struck, out ltem 2033A “‘Family-
owned business excluslon®.

1997—Pub. L, 106-84, bitle V, §602(b), stitls XTI,
§1310(b), Aug. 6, 1887, 111 Stat, 863, 1044, edded item
2033A and subatituted ‘“osrtain gifts'* for “gifts” in
item 2036,

1981—Pub, L. 8794, title IV, §403(d)(3)(AXYU), Aug. 13,
1981, 95 Stat., 304, added ltem 2044 and redeslgnaled
former iterns 2044 and 2046 es ltemns 2046 and 3048, re-
spaotively.

1976—Pub. L.'-984-455, title XX, §5200(oX1XN)(ili),
2003(d)(1), 2008(b)(3)B}, Oot. 4, 197€, S0 Stat. 1853, 1862,
1894, added ibems 2032A and 2046 and. substituted “Ad-
justments for gifts made within 8 years of decedent’s
death” for “Transactions in contemplaﬂun of death™ in
item 2035.

§ 2081, Definition of gross estal.e
(a) General

The value of the gross estate of the decedent
shall be determined by including to the extent
provided for in thie part, the value at the time
of his death of all property, real or personal,
tangible or intangible, wherever situated.

(b) Valuation of unlisted stock and securities

In the case of stock and seourities of a cor-
poration the valus of which, by reason of their
not being listed on an exchange and by reason of
the absence of sales thersof, cammot be deter-
mined with reference to bid and asked prices or
with reference to sales prices, the valus thersof
shall be determined by taking into consider-
etion, in addition to all other faotors, the value
of stock or securities of corporations engaged in
the same or a similar line of buainess which are
listed on en exchange,

(c) Estate tax with respect to land subject to a
qualified conservation easement

(1) In general

" If the executor makes the election desoribed
in paragraph (6), then, except as otherwise pro-
vided in this subsection, there shall be ex-
cluded from the gross estate the lesser of—

(A) the applicable percentage of the value
of land subject to a gualified conservation
easement, reduced by the amount of any de-
duction under section 2055(f) with respect to
such land, or

(B) the exclusion Hmitation.

(2) Applicable percentage

For purposes of paragraph (1), the term "‘ap-
plicable percentage'’ means 40 percent reduced
(but not below zero) by 2 percentage points for
each percentage point (or fraction thersof) by
which the value of the qualifiad conservation
easement is less thaxn 30 percent of the valus of
the land }(detsrmined without regard to the

150 in originel. No olosing parenthesis was snacted.
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valune of such easement and reduced by the
value of any retained dsvelopment right (as
defined in paragraph (6)). The values taken

into account under the preceding sentence ’

ghall be such values as of the date of the con-
tribution referred to in paragraph (8)(B).

(8) Exclusion limitation

For purposes of paragraph (1), the exclusion
limitation i the limitation determined in ac-
cordance with the following table:

In the cass of estates of The exclusion

decedents dying during lmitation is:
1988 ., " wresmeeenns $100,000
1999 ....... . . $200,000
2000 . cveseeneee . $300,000
2001 3400,000
2002 or thereafbor ......cceennee 3500,000.

(4) Treatment of certain indebtedness
(A) In general

The execlusion provided in paragrapb (1)
shall not apply to the extent that the land is
debt-financed property.

(B) Definitions
For purposes of this paragraph—
(i) Debt-financed property
The term '‘debt-financed property”
means any property with respect to which
there is an asquisition indebtedness (as de-

fined in clause (ii)).on the date of the dece-
dent's death.

(i) Acquisttion Indebtedness

The term ‘acquisition Indebtedness™
means, with respect to debt-finenoced prop-
erty, the unpaid amount of— .

(I) the indebtedness incurred by the
donor in acquiring such property,

(I the indebtedness incurred before
the acquisition of such property if such
indebtedness would not have been in-
curred but for such acquisition,

(III) the indebiedness incurred after
the acguisition of such property if such
indebtedness would not have been in-
curred but for such acquisition and the
incurrenoce of such indebtedness was rea-
sonably foreseeable at the time of such
acquisition, and

(IVv) the extension, renewal, or refi-
nancing of an aocquisition indebtedness.

(5) Treatment of retained development right
(A) In general

Paragraph {1) shall not apply to the valne
of any develcpment right retalmed by the
donor in the conveyance of & qualified con-
servation easement.

_(B) Termination of retained development
right

If svery person in being who has an inter-
est (whether or not in possession) in the land
executes an agreement to extinguish perma-
nently some or all of any development rights
(as defilned in subparagraph (D)) retained by
the donor on or before the date for filing the
return of the tex imposed by section 2001,
then any tax imposed by section 2001 shall be
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redncad accordingly. Such agreement shall
be filed with the return of the tax imposed
by section 2001, The agresment shall be in
such form as the Secretary shall prescribe.
{C) Additional tax ‘

Any failure to implement the agresment
described in subparagraph (B) not Jater than
the earlier of—

(i) the date which is 2 years affer the
dete of the decedsent’s death, or

(11) the date of the sale of such land sub-
ject to the qualified copservation ease-
ment,

shall result in the lmposition of an addi-
tional tax in the amount of the tex which
would have been due un the retainsd devel-
opment rights subject to such agreement.
Such additiopal tax shall be due and:peyable
on the last day of the 6th month following
such date.

(D) Davelopment right defined

For purposes of this paragrapl, the term
“‘development right'' means any right to use
the land subject to the qualified conserva-
tion easemeant in which such right is re-
tained for any oommercial purpose which is
not subordinate to and directly supportive of
the uwse of such land as a farm for farming
purposes (within the meening of section
20324.(eX(6)). ’

(6) Election

The election under this subsection shall be
mads on or before the due date (including ex-
tensions) for filing the return of tax imposed
by seotion 2001 and shall be made on such re-
turn, Such an election, once made, shall be ir-
revocable,

(7) Calculation of estate tax due

An executor maeking the election described
in paragraph (6) shall, for purposes of calculat-
ing the amount of tax imposed by section 2001,
include the value of any development right (as
defined in paragraph (5)) retained by the donor
in the conveyance of such qualified conserva-
tion easement, The computation of tax on any
retained development right prescribed in this
paragraph shall be done in such manner and on
such forms as the Secretary shall prescribe.

(8) Definitions
For purposes of this subsection—
(A) Land subject to a qualified conservation
easement
The term '‘land subiect to a quelified con-
servation easemant' means land—
(i) which is located in the United States
or any possession of the United States,
(11) which was owned by the decedent or
e member of the decedent's family at all
tlmes during the 3-year period ending ox
the date of the decedent's death, and
(115) with respect to which a qualified
conssrvetion easernent has been made by
an individual deecribed in subparagraph
(C), as of the date of the eleotion desoribed
in paragraph (6).
(B} Qualified conservation easement

The term ‘‘guealified conservation ease-
ment" means a qualified conservation con-
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tribution (as defined in section 170(h)(1)) of a

gquealified real property interest (as defined in .
section 170(h)(2)(0)), exoept that clause (iv).

of section 170(h)(4)(A) shall not apply, and
the restriction on the use of such interest
described in section 170(h)(2)(0) shall include

a prohibition on more than a de minimis use )

for a commercial reorsational activity.
(C) Individual describsd

An individual is described in this subpara-

graph if such individual is—

(1) the decedent, !

(i1) & member of the deocedsnt's family,

(i1) the sxscutor of the decedent's es-
tate, or -

(iv) the trustee of a trust the corpus of
which includes the land to be subject to
the qualified conservation sasement.

(D) Member of family ’

The term “‘member of the decedent's fam-
ily' means any member of the family (as de-
fined In section 2032A(e)(2)) of the decedent.

(9) Treatmerit of easements granted after death

In eny case in which the qualified conserva-
tion easemsnt 1a granted after the date of the
decedent's death and on or before the due date
(including extensions) for filing the return of
tax imposad by seotion 2001, the deduction

under seotion 2066(f) with respect to such ease-

ment gheall be allowed to the estate but only if
no charitable deduction is allowed under chap-
ter 1 to any person with respect to the grant
of such easement.

{10) Application of this section to interests in
, partnerships, corporations, and trusts

This section shall apply to an interest in a
partnership, corporation, or trust if at least 30
percent of the entity is owned (directly or in-
directly) by the decedent, as determined under

- the rules described in sectdon 2057(e)(3).
(d) Cross reference

For executor's right to be furnished on request a
statement regarding any valuation made by the Sac-
retary within the gross estate, see section 7617.

(Auvg. 16, 1954, ch. 736, 68A Stat. 380; Pub. L.
87-834, §18&(a)(1), Oct, 16, 1962, 76 Stat. 1052, Pub.
L..94-455, title XX, §2008(a)(2)(A), Oct. 4, 1976, 90
Stat. 1891; Pub. L. 105-34, title V, §508(a), Aug. 5,
1997, 111 Stat. 857, Pub. L. 105-206, title VI,
§6007(g), July 22, 1888, 112 Stat. 810; Pub. L.
105-277, div. J,-tdtle TV, §4006(c)3), Oct, 21, 1898,
112 Stet. '3681-913; Pub. L. 107-16, title V, §551(a),
(b), June 7, 2001, 115 Stat. 86.)

ANENDMENT OF SECTION

For termination of amendment by section 301
of Pub. L. 107-16, see Effective and Termination
Dates of 2001 Amendment note belpw.

AMENDNBNTS

2001—8ubses, (c)(2). Pab, L. 107-16, §§561(h), 801, tam-
porarily insarted at end '“The values Salken into ac-
oount under the preceding sentence aball be suah values
as of the dats of the contribution referred to in para-
graph (B)(E)."” See Rffective und Termination Dates of
2001 Amendmsnt note below.

Suhsec. (o)8)(A)(). Pub. L. 107-16, §§651(a), 501, tem-
porarily amended ol. (1) generally. Prior to amendmant,
cl. (i) read as follows: “which is looated—
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(D in or within 25 miles of an arsa which, on the

date of the decedsnt's death, 15 & metropolitan area

(as dafined by the Office of Management and Budget),

“(I) in or within 25 miles of an ares which, on the

date of the decedenti's death, is & national perk or

wilderness ares designated as part of the National

Wilderness Preservation System (unless it 18 deter-

mined by the Bearetary that land in or within 25

milea of suoh & park or wilderness erea is not under

significant development messurs), or

‘*{IO) tn or within 10 miles of an ares which, on the

date of the desoedent's death, is am Urban Natiopal

Porest (as.designated by the Forest Barvice),'.
See Bffsctive and Termination Dates of 2001 Amend-
ment note below.

1988—Subseo. (¢)(6). Pub. L. 106-206, §6007(g)(%), sub-
stituted "on or before the due date (including exten-
sions) for filing the retwm of tax imposed by section
2001 and shall be made on sugh return.” for *on the rs-
turn of the tax imposed by section 200L."

Bubsec, {(0)(8). Pub, L, 106-208, §6007(g)(1), added par.
(9). Former par, (8) redesignated (10).

Subsec, (6)(10), Pub. L. 106-277, § 4006(c)(3), substitutod
“‘seotion 2057(e)(3)"* for “peotion 2033A(eX3)".

Prb. L. 106-206, §8007(g)(1), redesignated par. (9) as
(10).

1997—Subsecs. (6), (d). Pub. L. 106-34 added subses. (c)
and redesignated former subsac, (c) e (d). |

1976—Subseo. (0). Pub. L. 34-466 added pubses. (o).

1062—Subsec. (a), Pub. L. 87-834 struck out provisions
which excepted real property situated outside the
United States.

EFFBOTIVE AND TERMINATION' DATES OF 2001
AMBNDMENT

Pub, L. 107-16, title ¥, §651(c), Jane 7, 2001, 116 Stat,
B8, provided that: “The ameandmants msde by this seo-
tion [amending this section] shall apply to estates of
deoedents dying-after Decembar 31, 2000."

Amendment by Pub. L. 107-16 inapplicable to estates
of decedents dying, gifts made, or generation skipping
transfers, after Dec, 31, 2010, and the Intermal Revenue
Code 0f 1986 to be. applied and administered to such es-
tates, gifts, and transfers as if such amendment had
never been enacted, see section 901 of Pub. L. 107-16, set
ount as a note under asction 1 of this title, |

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 106-2058 effective, except as
otherwise provided, as if inoluded in the provisions of
the Taxpayer Rellef Act of 1997, Pub. L. 106-34, to which
such amendment relates, see section 6024 of Pub. L.
105-206, set out as a note under seotion 1 of this title.

EPPEOTIVE DATE OF 1897 AMENDMENT

Amendment by Pub. L., 10534 applioable to estates of
decedents dying after Dec. 31, 1997, see section 508(e)(1)

of Pub. L. 105~-34, set out a8 & note under section 1014 of
thie title,

DFFECTIVE DATE OF 1962 AMENDMENT

Section 1B(b) of Pub. I.. 87-834 provided that:

‘(1) Except as provided in paragraph (2), the amend-
ments made by subseotion (&) {amendlng this section
and sections 2033, 2034, 2035, 2088, 2037, 2038, 2040, and
2041 of this title] shell apply to the estates of decedents
dying after the date of the enaotment of this Act [Oct.
16, 1862),

*(2) In the case of a deoedent dying affer the date ol
the enactment of this Act {Oct. 16, 1962) and before July
1, 1864, the value of real property sitnated outsids of
the United States shall not be included ln the gross es-
fate (a5 defined in seotion 2031(a)) of the decedent—

‘‘(A) under scoticun 2033, 2034, 2036(a), 2036(n), 2037(a),
or 203B(2) to the extent the real property, or the dece-
dent's interest in {t, was acquired by the decedent be-

fore Fehruary 1, 1962;

‘B) under ssoticn 2040 to the extent such property
or interesl was acquirsed by the decedent before Fel>-
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(3) Date of creation of power

For purposes of this section, & power of ap-
pointment creatsad by a will executed on or be-
fore October 21, 1942, shall be considered a
power created on or befors such dats if the
person exeouting such will dies before July 1,
1048, without having republished such will, by
codicil or otherwise, after October 21, 1942.

(Aug. 16, 1864, ch. 786, GBA Stat. 385, Pub. L.
87-834, §18(a)2)(H), Oct. 16, 1962, 76 Stat. 1062;
Pub, L, 94455, title XX, §2003(b)4)(A), Oct. 4,
1876, 50 Stat. 18%4.)

AMENDNENTE

1876—Subsec. (8)@). Pub. L. p4-4b6 strnck out provi-
sion that a disolelmer or repunclation of & power of ap-
pointment not be deemed & release of that powsr.

1862—Subaeo. (a). Pub, L. B7-834 stanok oub provisions
which exoepted real property altnated outside of the
United States. :

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 84-455 applicable to transiers
oreating ar interest in person disclaiming wade after
Dec. 31, 1976, see section 2008(e)(2) of Pub. L. 84466, set
out as a note under seotion 2618 of this bitle,

EFFECTIVE DATE OF 1962 AMENDMENT’

Arnendmsant by Pub. L. 87-834 applicable to estates of
decedents dying after Oot. 16, 1862, except as otherwise
provided, see ssotlon 18(b) of Pub, L, 87-834, set out as
& note under section 2031 of this title.

§ 2042. Proceeds of life insurance

The value of the gross estate shall include the

value of all property—
(1) Receivable by the executor

To the extent of the amount recejvable by
the exeoutor as lnsurance under policies on
the life of the decedent.

(2) Recetvable by other beneficiaries

To the éxtent of the amount receivable by
all other beneficlaries as insurance under poli-
cies on the life of the decedent with respeot to
which the decedent possessed at his death any
of the incidents of ownership, exercisable ei-
ther slone or in conjunction with any other
person. For purposes of the proceding sen-
tence, the term ‘‘incident of ownership” in-
cludes a reversionary interest (whether arising
by the express terms of the policy or other in-
strument or by operation of law) only if the
value of such reversionary interest exceeded b
percent of the value of the policy immediately
hefore the death of the decedent. As used in
this paragraplh, the term ‘‘reversionary inter-
est’ includes & possibility that the pclicy, or
the proceeds of the policy, may return to the
decedent or his estate, or may be subjsct to a
power of dispositicn by him. The value of a re-
versionary intorest at any time shall be deter-
mined (without regard to the fact of the dece-
dent's death) by usual methods of valuation,
including the use of tebles of mortality and
actuarial principles, pursuant to regulations
mrescribed by the Secretary. In determining
the value of a possibility that the policy or
proceeds thereof may be subject tc & powar of
disposition by the decedent, such possibility
shall be valued as if it were a possibility that
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such policy or proooeds may return to the de-
cedent or his estate.

(Aug. 16, 1954, ch. 736, 68A Stat. 3§7; Pub. L.
94456, title XIX, §1906(b)(13) (A), Oct. 4, 1976, 80
Stat, 1034.)

AMENDMENTS

1876—Pub. L. 84466 struck out "or his delegate” after
‘Beoretary”.

§ 20438, Transfers for insufficient consideration
(a) In general

If any one of the wransfers, trusts, interests,
rights, or powers enumnerated and dessoribed in
sections 2036 to 2088, inclusive, and section 2041
is made, created, exercised, or relinquished for a
consideration In money or money's worth, but is
not & bona flde sale for an adequate and full con-
sideration in moeney or money's worth, thare
ghall be included in the gross estate only the ex-
cess of the falr market velue at the time of
death of the property otherwise to be inocluded
on account of such transaction, over the value of
the consideration recesived therefor by the deoce-
dent. :

(b) Marital rights not treated as consideration

(1) In general

For purposes of this chapter, a relinquish~
ment or promissd relinquishment of dower or
curtesy, or of a statutory estate created in
leu of dower of curtesy, or of other marital
rights in the deoedent's property or estate,
shall not be consldered to any extent & consld-
eration “in money or money's worth'.

(2) Exception

For purposes of section 2053 (relating to ex-
pensps, indebtedness, and tazxes), a ‘ransfer of
property which satisfies the requirements of
peragraph (1) of section 2516 (relating to cer-
tain property settlements) shall be considersd
o be made for an adequate and full consider-
ation in money or money's worth.

(Aug. 16, 1954, ch. '786, 68A Stat. 388; Pub, L.
98-369, div, A, title IV, §426(a)(1), July 18, 1884, 98
Stat. 808.)

AMENDMENTS

1984~ Subsec, (b). Pub, L. 08-368 amended subseo. (b)
penerally, designating existing provisione as par, (1)
and adding par. (2).

EFFECTIVE DATE OF 1984 AMENDMENT

Bection 426(¢)(1) of Pub. L. 98-369 provided that: ‘‘The
srendments maede by subsection (a) (amending this
section and section 2063 of this titie] sbail apply to es-
tates of decsdents dying after the date of the enact-
mexnt of this Act [July 18, 1884)."

§ 2044. Certain property for which marital deduo-
tion was previously allowed

(a) General rule

The value of the gross estate shall Include the
velue of any property to which this section ap-
plies in which the dacedent hed a qualifying in-
come interest for life,

(b) Property to which this section applies

This ssotion applies to any property if—
(1) 8 deduction was ellowed with respect to
the transfer of such property to the décedent—
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(A) under section 2056 by reason of sub-
.section (b)(7) thereof, or °

(B) under section 2523 by reason of sub-
section (f) thereof, and

(2) seotion 2619 (relating to dispositions of
certain life estates) did not apply with respect
to a disposition by the decedent of part or all
of such property.

(c) Property treatod as having passed from dece-
dent

For-purposes of this chapter and chapter 13,
property includible in the grose estate of the de-
ocedent under subsection (a) shall be treated as
property passing from the decsdent,

(Added Pub, L., 97-34, title IV, §403(d)(3)(A)(1),
Aug. 13, 1981, 85 Sta.t. 304; amended Pud. L.

97-44B, title I, §104(a)(1)(B), Jan, 12, 1983, 96 Etat.
2380.)

PRIOR PROVIEIONS

A prior section 2044 was ren&mbered section 20456 of
this tdle.

AMENDMENTS
1983—Subsec, {¢). Pub. L. §7-448 added snbses, (o).
EFFECTIVE DATE oF 1983 AMENDMENT

Amendment by Pub. L. 97448 effective, excapt as .

otherwise mrovided, es if it hed been included in the
provieion of the Eoonomic Recovery Tax Adt of 1981,
Pub. L. 8734, to which such amendment relates, sse
section 109 of Pub. L. 87-448, set out as anote nnder seo-
tion 1 of this title,

BrrRoTIVE DATE
Bection applicable to astates of decedents dying after
Dea, 31, 1981, see seobion 403(e) of Pub. L., ¥7-34, set out

a8 an Bffective Date of 1981 Amendment note under seo-
tion 2066 of this title.

§ 2045. Prior interests

Bxcept as otherwise specifically provided by
lew, sections 2034 to 2042, inclusive, shell apply
to the transfers, trusts, estatss, interests,
rights, powers, and relinquishment of powers, as
severally enumerated and described thereiln,
whenever made, created, arising, existing, exer-
cised, or relinquished.

(Aug. 16, 1954, ch. 736, B8A Stat. 388, §2044, Pub.
L. 94455, title XX, § 2001(c)(1)(MD), Oct. 4, 1976, 90
Stat. 1863; renumbered §2045, Pub. L. 97-34, title
IV, §403(d)3)(A)X1), Aug. 13,.188]1, 96 Stat, 304.)

PRIOR PROVISIONS

A prior section 2045 was renumbered section 2046 of
this ttle.

AMENDMENTS

1876—Pub. L. 94466 a\ﬂ)smtuted ‘‘speoifically provided
by law’' for “‘speolfically provided therein’.

EFFROTIVE DATE OF 1876 AMENDMENT

Amendment by Pub. L. 94466 applicable to estates of
decedents dying after Dec, 31, 1876, see section 2001(d) of
Pub. L. 944556, set out a8 & note under seotion 2001 of
this title.

§ 2046. Disclaimers
For provisions relating to the effect of a qualified

disclaimer for purposes of this chapter, see section
2518,
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(Added Pub. L. 94155, title XX, §2008(bX2), Oct.
4, 1976, 90 Stat. 1893, §52045; renumbered § 2046,
Pub. L. 87-34, title IV, §403(dX3)(A)(1), Aug. 13,
1881, 86 Stat. 304.)

BFFROTIVE DATE

Seotion applicable to tranefers creating an interest in
person disclaiming made after Dec. 31, 1875, see seotion
2008(e)(2) of Pab. L. 84—46E, set out as & note under sec-
tion 2518 of this title,

- PART IV—-TAXABLE ESTATE

Bec.

2061, Definition of taxable estate.

{3082. Repealed.}

2063, Expenses, indebtpdness, and taxes.

2054, Losses.

2065. Transfers for public‘ ohw.itnble. and religious
uses,

2056, Bequests, eto,, to surviving spouse.

20664, Qualified domestio trust.

2057, Family-ownad business interests,

3068, State death taxes.

AMENDMENTS

2001Pub. L. 107-16, title V, §632(c)(14), June 7, 2001,
116 Stat. 75, added item 2068.

1988—Pub, L, 106-308, titie VI, §6005(b)(1XF), July 22,
1598, 112 Btat. 808, added item 2057.

1880—Pub. 1.. 101-608, title XI, §11704(aX39), Nov. b,
1800, 104 Btat. 1388-620, amended directory language of
seotion 6033(&)(8) of Pub. L, 100-647, Ses 1888 Awmend-
ment note below.

Pub, L, 101-508, title X1, §11704(a)(16), Nov. b, 1890, 104
Btat. 1388618, su\xb:lh:ted ‘trust’’ for ''trusts" !:n item
2068A. .

1838—Pub. L. 101-239, title VII, §7304(a)(2)(R), Deo. 19,
1888, 103 Stat. 2353, struck out item 2067 ‘‘Sales of em-
ployer seourities to employes stock ownership plans or
warker-owned cooperatives'.

1988—Pub, L. 100-647, title V, §6033(aX3), Nov. 10, 1988,
103 Stat. 3672, as amended by Pub. L. 101-508, title X1,
§11704(8)(39), Nov. 5, 1890, 104 Stat. 1388-620, added ibem
2058A.

1886—Pub. L, £9-614, title XT, §11T2(b)3), Oot. 22, 1986,
100 Stat, 2616, added item 2067.

1961—Pub. L. §7-34, title IV, §427(b), Aug. 13, 1961, 55
Stat. 318, struok out item 2057 “Bequests, stc., to cer-
tain minor ohildren™,

1976—Pub. L. 94466, title XX, §§2001(eX1)(N)iv),
2007(b), Oct. 4, 1976, 80 Btmt. 1858, 1880, mdded itemn 2067
and struck out itern 2052 "Exemption’.

§ 2051, Definition of taxable estate

For purposes of the tax imposed by section
2001, the value of the taxable estate shall be de-
termined by deducting from the value of the
gross estate the deductions provided for in this
part.

(Aug. 16, 1954, ch. 736, 6BA Stat. 388; Pub. L.
95-600, title VII, §702(r)(2), Nov. 6, 1978, 92 Stat.
2938.)
AMENDMERTS
1978—Pub. L. 95-600 struok out “"exemption and" alter

. “'gross estate the''.

BFFBOTIVE DATE OF 1878 AMENDMENT

Seotion 702(r)(6) of Pub. L. 96-800 provided that: ‘*‘The
amendments mede by this subsection {manending this
seotion end sections 1016, 6324B, and 6698A of this titls)
shall apply to estates of decedents dylng after Decem-
ber 31, 1876.*
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EPPBOTIVE DATE 0F 1974 AMENDMENT

Section 3(b) of Pub, L. 23483 provided that: “The
amendment made by subsection (») {amending this seo-
tion} shall apply with respect to estates of decedents
dying after December 31, 1868."

DBFFECTIVE DATE OF 1870 AMBENDMENT

Amendment by Puab, L. 81-614 applicable with respect
to deoedents dying after Dec, 31, 1970, see seotion 101(§)
of Pub. L. 91-614, set out ae an Effective Date note
under seotion 2032 of this title.

ErPeEcTIVE DATE OF 1968 AMBNDMENT

Amendment by ssotion 201(d)(1) of Pub. L. 91-172 ap-
plicable in the omse of decedants dying after Deo. 81,
1968, with specified exceptions, see section 201(g)(4) of
Puab. L, 81-172, set out as a note under section 170 of
this ttle.

Amendment by seotion 201(d)4)A) of Pub, L, 91-172
applicable to gifts and transfers made after Deg. 31,
1968, see seotion 201(F)4XE) of Pnh. L., 91-172, set out as
& nots under section 170 of this titte.

EFFEOTIVE DATE OF 1856 AMENDMENT

Section 3 of act Aug., 6, 1856, provided that: “The
exmendments made by this Act [amending this section
and seotion 6503 of this title} ehall apply in the omse of
decedents dying after Angust 1§, 1854."

TRANEPER OF FUNCTIONA

United Btates International Development Ooopera-
tion Agency (other than Agency for International De-
velopment and Overseas Private Investment Corpora-
tion) abolished and functlons and authoritles trans-
ferred, see seotions 6661 and 6662 of Title 24, Foreign Roe-
lations and Intercourse. .

SPECIAL DONATIONS

Seotion 1423(d) of Pub. L. 88-b14 provided that: “If the
Secretary ol the Interior acquires by donabion after De-
cember 31, 1888, & conservation easement (within the
meaning of seotion 2(h) of B. 720, 99th Congress, 1st Ses-
slon, as in effect on August 18, 1086) [see Pub. L. 09420,
Sept. 25, 1986, §102(h), 99 Btat. 965, 957}, such domation
shell qualify for treatment under ssction 2056(0) or

“2522(d) of the Internel Revenne Oode of 18564 [now 19861,
as added by this section.”

CHARITABLE LEAD TRUSTS AND OHARITAELE REMAINDER
TRUSTS IN OASE OF INCOME AND GIFT TAXES

Section 514(b) of Pub, L. 95-800, as amended by Pub,
L. 99-514, §2, Oob. 22, 1986, 100 Stat. 2095, provided that:
“Under regulatione presaribed by the Seoretary of ths
Treasury or his delegute, in the case of trusts oreated
before December 31, 1977, provisions comparabie to sec-
tion 20556(e)(3) of the Internel Revenune Code of 1986 [for-
merly LR.O. 1954] (as amended by subsection (a)) shall
be deemed to be included in sections 170 and 2522 of the
Internal Revenue Code of 1986."

FEXTENSION OF PERIOD FOR FILING CLAIM FMOR REFUND

Section 1304(b) of Pub. L. 94-466, as amended by Pub.
L. 99-514, §2, Oot. 22, 1986, 100 Stat. 2095, provided that:
‘*A olaim for refund or oredit of en overpayment of the
tax imposed by section 2001 of the Internal Revanua
Oode of 1986 [formerly LR.O. 1964] rliowable under sec-
tion 2086(e)(8) of such Code (s amendsd by subssction
(2)) shall not be denied becaunse of the expiration of the
time for filing such & clalm under section 6511(a) if such
claim ls filed not Jater than June 30, 1978."

§ 2056. Bequests, etc., to surviving spouse
(a) Allowance of marital deduction

For purposes of the taxX imposed by section
2001, the value of the taxable estate shall, except
as limited by subsectlon (b), be determined by
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deducting from the value of the gross estate an
amount equal to the value of any interest in
property which passes or has passed from the de-
eedent to hie surviving spouse, but only to the
extent- that such interest is included in dster-

-mining the value of the gross estate.

(b) Limitation in the case of life estate or other
terminable interest

(1) General rule

Where, on the lapse of time, on the coour-
rence of an event or contingency, or on the
failure of an event or contingency.to occur, an
interest passing to the surviving spouse will
terminate or fail, no dednction shall be al-
lowed under this section with respect to such
Interest— .
~ (A) Y an Interest in such property passes

or has passed (for less than an adequate end

full oopsideration in money or money's
worth) from the decedent to any peraon
other than such surviving spouse (or the es-

tate of such spouse); and .

(B) if by reason of such passing such per-
son (or his heirs or assigns) may possess or
enjoy any part of such property after such
termination or failure of the intersst so
passing to the surviving spouse;

and no deduction shall be allowed with respect
to such interest (even if such dednction is not
disellowed undar subparagraphs (A) and (B))—
(C) if such interast is to be acquired for the
surviving spouse, pursuant to directioms of
the decedent, by his executor or by the
trustee of a trust.

For purposes of this paragraph, an interest
shall not be considered as an Interest which
will terminate or fail mersly because it is the
ownership of 2 bond, note, or stmilar contrac-
tual obligetion, the discharge of which wonld
not have the effect of an annuity for life or for
& term.

(2) Interest in unidentified assets

Where the assets (included in the decedent's
gross estate) out of which, or the procseds of
which, an Interest passing to the surviving
spouse meay be satisfied include a particular
asset or assets with respect to which no deduc-
tion would be allowed if such msset or assets
passed from the decedent to such spouse, then
the value of snch interest passing to such
spouse shall, for purposes of subsection {(a), be
reduced by the aggregate value of such par-
ticuler assets.

(3) Interest of spouse conditional on survival
for limited period

For purposes of this subsection, an interest
passing to the surviving spouse shall not be
considered as an interest which will terminate
or fail on the death of such spouse if—

(A) such death will cause a termination or
faflure of such Interest only if 1t ocours
within a pertod not exceeding 6 months after
the decedent's death, or only if it occurs as
a result of & common disaster resulting in
the death of the decedent and the surviving
spouse, or only if it oocurs in the oase of ei-
ther such event; and

(B) such termination or failure does not in
fact occur.
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(4) Valuation of interest passing to surviving
spouse

In determining for purposes of subseotlon (2)
the value of any interest in property passing
to the surviving spouse for which a deduction
is allowed by this seotion— .

(A) thers shall be taken into account the
effect which the tax imposed by section 2001,
or any estate, sucoession, legacy, or inherit-
ance tax, bas on the net value to the surviv-
ing spouss of such interest; and

(B) where such ‘interest or property is en-
cumbered in any manner, or where the sur-
viving spouse incurs any obligation imposed
by the deosdent with respect to the passing
of such interest, snch encumbrancs or ohli-
gation shall be teken into acoount in the
same meanner a8 if the amount of a gift to
such spouse of such interest. were being de-
termined.

(5) Life estate with power of appointment in
snrwvxng Epouse

In the case of an interest in property passing
from the decedent, if his surviving spouse is
entitled for 1ife to all the income from the en-
tire interest, or all the income from a specific

portion thereof, payable annually or at more .

frequent intervals, with power in the surviving
spouss to appoint the entire interest, or such
specific, portion (exercisable in favor of such
surviving spouse, or of the estate of such sur-
viving spouse, or in favor of either, whether or
not in each ocase the power is exercisable in
favor of others), and with no power in any
other person to appoint any part of the inter-
est, or such specifio portion, to any 'person
other than the surviving spouse—

(A) the interest or such portion thereof so
passing shall, for purpcses of subsection (a),
be considered as passing to the surviving
spouse, and

(B) no part of the interest 80 passing shall,
for purposes of paragraph (1)(A), be consid-
ered as passing to any person other than the
surviving spouse.

This paragraph shall apply only if such power
in the surviving spouse to appoint the sntire
intersst, or such specific portion thereof,
whether exercisable by will or during life, is
exercisable by such spouse alone and in all
events.
(6) Life insurance or annuity payments with
power of appointment in surviving spouse
In the case of an interest in property passing
from the decedent consisting of proceeds under
s life insurance, endowment, or annuity con-
tract. if under the terms of the oontract such
proceeds are payable in instellments or are
held by the insurer subject to an agresmeant to
pay interest thereon (whether the proceeds, on
the termination of any interest payments, are
payable In & lump sum or in annual or more
frequent installments), and such installment
or interest payments are payable annuelly or
et more frequent intervals, commencing not
later than 13 moonths after the decedent’s
death, and all amounts, or a spscific portion of
all snch amounts, payable during the life of
the surviving spouse are payable only to such
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spouse, and such spouss has the power to ap-
point all emounts, or sach specific portion,
payable under such contract (exercisable in .
favor of such surviving spouse, or of the estate
of such surviving spouse, or in favor of either,
whether or not in each case ths power is exer-
cisable in favor of others), with noc powsr in
any other person to appoint such amounts to
any person other than the surviving spouse—
(A) such amounts sball, for purposes of
subsection (a), be oonsidered as paseing to
the surviving spouse, and
(B) no part of such amounts shall, -for pur-
poses of paragraph (1XA), be considered as
passing to any person other than the surviv-
ing spouse.

This paragraph shall apply only if, under the
terms of the contract, such power in the sur-
viving spouse to appoint such amounts, wheth-
er ekxerciseble by will or during life, 18 exer-
cisable by such spouss alone and in all events.

(7) Election with respect to Hfe estate for sur-
viving spounse

(A) In general

In the case of quelified terminable interest
property-—

(i) for purposes-of subsection (a), such
property shall be trea.tsd es8 passing to the
surviving spouse, and

(1) for purposes of paragraph (1)(A), no
part of such property shall be treated as
passing to any person other than the sur-
viving spouse.’

(B) Qualified terminable interest property
defined

For purposes of this paragraph—
" (i) In general

The term ‘‘qualified terminsable interest
property'’ means property—
(D) which pesses from the decedent,
(ID) in which thé surviving spouse has &
qualifying income interest for life, and
(III) to which an electwn under this
paragraph applies.
(i) Qualifying income interest for life

The surviving spouse has a qualifying in-~
come interest for life if—

(I) the surviving spouse is entitied to
all the income from the property, pay-
able annually or at more fraquent inter-
vals, or has & usufruct interest for lifs in
the property, and

(II) no person has a power to appoint
eny part of the property to any person
other than the surviving spouse.

Subelause (II) shall not apply to & power
exercisable only at or after the death of
the surviving spouss. To the extent pro-
vided in regulations, an annuity shall he
treated In & manner similar to an income
interest in property (regardless of whether
the property fromm which the annuity is
payable can be separately identified).

(iii) Property includes interest therein

The term “property’ includes an inter-
est in property.
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(iv) Specific portion treated as separate
property

A specific portion of property shall be
treated as separate property.

(v) Election

An election under this paragraph with
respect to any property shall be made by
the executor an the return of tax imposed
by seotion 2001, Such an election, once
roade, shall be irrevocable.

(C) Treatment of survivor annuities

In the case af an annuity inclnded in the
gross estate of the decedent under section
2039 {or, in the case of an interest in an an-
nuity arising under the commurnity property
laws of a State, inoluded in the grose estate
of the decedent under section 2033) where
cnly the surviving spouse hes the right to
receive payments before the death of such
surviving spouee—

(i) the interest of such surviving spouse
ehall be treated as a qualifying income in-
terest for life, and

(i1) the execubor shall be treated as hav-
ing made an election nunder this suhsection
with respect to such annuity nunless the ex-
ecutor otherwise eleots on the return of
tax imposed by section 2001.

An election under clause (ii), once made,
shall be irrevocable.

|8) Special rule for charitable remainder trusts
(A) In genaral

I the surviving spouse of the decedent is
the only beneficiary of 2 gnalified charitable

remainder trust who is not a charitable ben- -

eficiary nor an BSOP beneficiary, paragraph
(1) shall not apply to any intersst in such
trust which passes or has passed from the de-
qedent to such surviving spouse.
(B) Definitions .

For purposes of subparagraph (A)}—

(1) Charitable beneficiary

The term ‘“‘charitable beneficiary”
mmeans any beneficiary which is an organi-
zatlon described in section 170(c).

(ii) ESOP beneficiary

The term ‘ESOP beneficlary’® means
any beneficiary which is an employee
stock ownership plan (as defined in section
4975(e)(7)) that holds a remainder interest
in qualified employer seourities (as delined
in section B64(g)4)) to be transferred to

such plan in a qualified gratuitous transfer

(as definod in section 664(gX1)).

(iii) Qualified charitable remainder trust
The term ‘'‘qualified charitable remain-

der trust" means a charitable remainder

annuity trust or a charitable remsainder
unitrust (describsed in section 664).
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(10) Speclfic portion

Por purposes of paragraphs (5), (€), and
(M{(B)(iv), the term ‘“specific portion" orly in-
cludes a portion dstermined on a fractional or
percentage basis.

({c) Definition

For purposes of this section, an Interest in
property shall be considersd as passing from the
decedent to any person if and only if—

(1) such interest is bequeathed or devised to
such person by the decedﬁnt;

(2) such interest is inherited by such person
from the decedent;

(3) such intersst 1s the dower or curtesy in-
terest {or statntory interest in l4en thereof) of
such person as surviving spouse of the dece-
dent,

(4) such Interest has been transferred to such
person by the decedent at any time;

(5) such intarest was, at the time of the dece-
dent's death, held by such person and the dece-
dent (or by themn and any other person) in
joint ownership with right of survivorship;

(6) the decedent had a power {either alone or
in conjunction with any person) to appeint
such interest and if he appoints or has ap-
pointed such interest tc such person, or if such
person takes such interest in default on the re-
lease cr nonexercise of such powser; or

(7) such interest conslsts of proceeds of in-
surance on the life of the decedent receivable

* by such person.

Bxoept as provided in paragraph (5) or (6) of sub-
section (b), where at the time of the decedent's
death it is not possible to ascertain the particu-
lar person or persons to whom an interest in
property may pass {rom the decedent, such in-
terest shall, for purposes of subparagraphe (A)
and (B) of subsection (b)(1), be considered as
passing from the decederit to a person other
than the surviving spouse.
(d) Disallowance of marital deduction where sur-
viving spouse not United States citizen
(1) In genersl
Exoept as provided in paragraph (2), if the
sarviving spouse of the decedent is not a citi-
zen of the United States—
(A) no deduction shall be allowed under
subsection (a), and
(B) sectdon 2040(b) shall pot apply.
(2} Marital deduction allowed for certain trans-
fers in trust
(A) In general

Paragraph (1) shall not apply to any prop-
erty passing to the surviving spouse in a
quelified domestic trust.

(B) Special rule

If any property pesses from the decedent
to the surviving spouse of the decedent, for
purposes of subparagraph (4), such propesty
shall be treated as passing to such spouse in
& gualified domestic trust if—

{3) Denial of double deduction

Nothing in this sectlon or any other provi-
don of this chapter shall allow the valune of
eny intersst in property to be deducted under
this chapter more than once with respect to
the same decedent.

(i) such property is transferred {c such a
trust before the date on which the return
of the tax imposed by this chapter is made,
or :

(11) such property is irrevocably assigned
to such & trust under an irrevocable as-
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signment made on or before such date
which Is enforceable under local 1aw.
(3) Allowance of credit to certain spouses
He .

(A) property passes to the surviving spouse
of the decedent (hereinafter in this para-
graph referred to as the ‘'firgt decedent'),

(B) without regard to this subsection, a de-
duction would be allowable under subsection
(a) with respect to such property, and

(C) such surviving spouse dies and the es-
tate of such surviving spouse is subject to
the tax imposed by this chapter,

the Federal estate tax paid (or treated as paid
under section 2066 A(b)(')) by the fAirst decedent
with respect to such property shall be allowed
as a credit under section 2013 to the estate of
such surviving spouse and the amount of such
credit shall be determined under such section

without regard to when the first decedent died’

and without regard to subsaction (4)(8) of such
section.

{4) Speoial rule where resident spouse becomes
citizen
Paragraph (1) shell not epply if—

(A) the surviving spouse of the decedent
becomes a citizen of the United States bse-
fore the day on which the return of the tax
imposed by this chapter is made, and

_(B) such spouse was a resident of the
United States at all times atter the date of
the death of the decedent and before becom-
ing a cltizen of the United States.

(6) Refarmations permitted
(A) In general

In the case of any property with respect to
which & dednction would be allowable under
subsection () but.-for this snbsection, the de-
termination of whether a trust is a qualified
domestic trust shall he made—

(1) as of the date on which the return of
the tax imposed by this chapter is made,

or

(11) if a judicial prooeeding is oommenced
on or before the due date (determined with
regard to extensions) for filing such retarn

.to change such trust into a trust which is

a qualified domestic trust, as of the time
when the changes pursuant to such pro-
ceeding are made,

(B) Statute of limitations

If a judiclial proceeding described in sub-
paragraph (A)(1{) is commenced with respect
to any trust, the period for assessing any de-
ficiency of tax attributable to any fallure of
such trust to be a gualified domestic trust
shall not expire before the date 1 year after
the date on which the Secrstary is notified
that the trust has been changed pursuant to
such judicial proceeding or that such pro-
ceeding has been terminated.

(Aug. 16, 1954, ch. 736, 68A Stat. 392; Pub. L.
B9-621, $1(a), Oot. 4, 1966, 80 Stat. BTZ Pub. L.
94465, title XIX, §1902(a)(12)(A), title XX,
§62002(a), 2008(b)(4)(D), (W), Oct, ¢, 1976, 90 Stat.
1805, 1854, 1894; Pub. L. 95-600, title VII,
§702(2)(1), (2), Nov. 6, 1978, 92 Stat. 2930; Pub. L.
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97-34, title TV, §408(a)(), (d)1), Ang. 13, 1961, 95
Stat. 301, 302; Pub. L. 97-448, title I, §104(a)2)(A),
(8), Jan. 12, 1083, 96 Stat. 9380, 2381; Pub. L.
98-966, div. A, title X, §1027(a), July 18, 1884, 98
Stat. 1081; Pub. L. 100-647, title V, §56033(a)(L),
title VI, §6162(a), Nov. 10, 1988, 102 Stat. 3670,
3725; Pub, L. 101-239, title VII, § 7816(d)(4)(A), (5),
(6), (8), 7816(7); Dec. 18, 1989, 103 Stat, 2415, 2416,
2423; Pub. L. 101-608, title XI, §§UT0L((L),
11702(g)(6), Nov. 5, 1980, 104 Stat. 1888-513,
1388-516; Pub. L. 102-486, title XTX, §1941(a), Oct.
24, 1982, 106 Stat. 3036; Pub. L. 10634, title XL,
§1311(a), title XV, §15630(c)(8), Aug. 5, 1897, 111
Stat. 1044, 1078.)

AMENDMENTS

1997—Subsee, (b)TXC), Pub, L. 105-34, §1311(a), in-
sarted “‘(or, in the oase of an interest in an aonunlty
arieing under the community property laws of a State,
inoluded {n the gross estate of the decedent under sec-
tion 2083)" after *'section 2089,

Sabses. (b)(8). Pub. L. 106-34, §15630(c)(8), emendesd par.
(B) generally. Prior to amaendment, par, (8) read as fol-
Yows:

“(8) BPEOIAL RULE FOR OHRARITABLE REMAINDER
TRUSTS.—

1'(A) In GERERAL.~—I the surviving spouse of the de-
cedent is the omly nonchaeriteble beneficiary of a
qualified charitable remaindsr trust, paragraph (1)
shall not apply to any interest in suaoh trust which
passes or has pessed from the decadent to such sur-
viving spousa. .

"(B) DEFINITIONS.—For purposes of subparagraph
(A)— '

(1) NONOHARITABLYE BINEFICIARY.—The term ‘non-
oharitable beneficlery' means any beneficiary of
the qualified charitable remainder trust other than

an organisation described in seotion 170(c).

‘'(i) QUALIFIED OFARITABLE REMAINDDR TRUST.—

The term ‘qualified ochariiable remainder trust'

means & cheritable remainder annulty trust or

oha.r,ibnble remeinder unitrust (described in section

. 664)."

+ 1882—Bubsec. (b)(10). Pub. L. 102-486 added par. (10).
1990—Snbsec. (d)(3). Pub. L. 101-508, §1170Xg)E), sub-
stituted ‘“‘section 20664(D)(7)" for ‘‘section 2066A(b)(6)".

Bulmsec. (2)(4), (6). Pub. L. 101~-504, §11701(I)(1), redesig-
natsd par. (4) relating to reformations permitéed as
par, (b).

1886—Subsee. (b)T)O). Pub. L. 101-238, §7816(q), in-
gertad “included in the gross estate of the decedent
under section 2035" after *‘an annuity®,

SBubsec. (d}2)(B). Pub. L. 101-239, §7815(d}4)¢A), sub-
stituted "“Spaolal rule” for ‘'Property passing outside of
probate estate’ 'in heading and wmended toxt genorally.
Prior to amendment, text read as follows: ''If any prop-
erty passes [rom the deoedent to the surviving spouse
of the decedent outside of the Ascedent's probate es-
tate, for purposes of subparagraph (A), such property
shall be treated as passing to such spouse in a guatified
domestic trust if such property is transferred to such e
trust before the day on which the return of the tax im-
posed by section 2001 iz made."

Subsec. (d)3). Pub. L. 101-238, §7815(AX6), substituted
“this chapter'' for ‘‘aection 2001" in subpar, () and in-
serted ‘‘and without regard to subsection (AX3) of such
section' aftar “first decedsnt died' in oonoluding pro-
visions.

Bubseo. (d)(4). Pah. L. 101-238, §7616(d)(8), added par.
(4) relating to reformations parmitted,

Pub, L. 101-238, §7816(d)(5), added par, (4) relating to
special rule where resident spouse becomes aitizen,

1888—Subsec, (b)X7)(C). Pab. L, 100-647, §6163(n), added
subpar, (C).

Subssc. (d). Pub, L. 100-647, §5033(a)(1), added subsec.

. .
1984—Subsec. (bXTHB)1)NI)., Pub, L. 98-360 imserted
‘. or has a uwsufruct intsrest for life in the property’,
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Power or Cowarmss To Imrose Tax [§1.02

IL. Limitations on the Exercise by Oongress of
the Taxing Power

A, ESTATE AND GIFT TAXES AS
INDIRECT TAXES

§ 1.02. EsTare Axp Grer Taxes Arp IMPOsED ON THE Priviieen
or TraNsFER, The modern estate and gift tax laws have been
upheld as an excise tax on the privilege of transfér of property,’

life, liberty, or property, without due process of law; nor shall private prop-
. erty be taken for public use, without just compensation.”

- 81t is well settled that the federal estete tax is an exeise tax requiring no
apportionment, as is required where the statute imposes a direct tax on
property. See Chase Nall Bank of City of N.Y., EX’rs v, U.S,, 278 U.8, 327,
49 S.Ct. 126, 73 L.Ed. 405 (1928), TAFTR8844 ; Greiner, Exee. v. Lowellyn, 258
U.S. 384, 42 S.Ct. 324, 66 L.Ed. 676 (1922), 3AFTRA3136; New York Trust Co.,
Ex'rs v. Bisner, 256 U.8, 345, 41 8.Ct. 506, 65 L.Ed. 963 (1921), 3AFTR3110.
See also Mertens, LOFIT, §4.08. :

The Supreme Court first sustained the constitutionality of a federal estate
tax in 1874 when the succession tax of 1864 was upheld against an attack on
the ground that it was invalid as an unapportioned direct tax. Scholey v. Rew,
90 U.S. (28 Wall) 331, 23 LLEd. 99 (1874), 2AFTR2345, The 1864 tax had
already been repealed at the time of this decision and the issue remained
moot thereafter until 1894, In that year Congress passed an income tax aet
which contained a provision including as income property acquired by gift
or inheritance. The Supreme Court declared this act unconstitutional as it
applied to inecome from real estate. Pollock v. Farmers Loan & Trust Co., 167
U.S. 429, 16 B.Ct. 673, 39 L.Ed. 759 (1895), SAFTR2557, on rehearing 158
U.8. 601, 15 S.Ct. 912, 39 L.Ed. 1108 (1885), BAFPTR2602(it.).

However, when, in 1898, another succession tax was passed, its constitu-
tionality was upheld in the leading case of Knowlton, Ex'rs v. Moore, 178 U.S.
41, 20 8.Ct. 747, 44 L.Ed. 969 (1900), 3AFTR2684, In a lengthy and exhaus-
tive opinion, the Court found that the arguments under which the 1894 Act
had been declared unconstitutional applied only ta the income tax features of
the nef, that the succession tex was not a direot tax, that it was uniform
and that it did adhere to due process, '

The reasoning of the Cowrt in the Knowlton ease was so definitive that when
the modern estate tax was passed in 1916, its constitutionality was upheld
pra.cti‘cally without discussion. New York Trust Co. Ex’rs v. Eisoer, supra.
The fact that the 1916 Act was an estate tax whereas the prior acts had imposed
succession tazes made no difference.

The answer to the question of the validity of the gift tex was simplified
by the fact that the Supreme Court did not have to face the issue unfil the
estate tax cases, referred to above, had been decided. When the case did

3
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thus avoiding the prohibition against direct taxes on property
without apportionment. The distinetion between a direet tax on -
property and an excise on the transfer of property is neither
illusory nor inconsequential. It is so fundamental that it has
been made the basis for sustaining a tax of the latter character
even though the subject of the transfer itself was tax-exempt.
Thus the Federal Government may Aimp'ose an estate tax on a
gross estate which consists wholly of tax-exempt state or muniei-
pal bonds.™® Such transfer concept supports a tax, without ap-
portionment, on the shifting from one to another of any power or
legal privilege incidental to the ownership or enjoyment of prop-
erty. The Supreme Court in holding that the gift tax .did not
constitute a direct tax has rejected the proposition that taxes on
the exercise of all rights and powers incident fo ownership
amounted fo a direct tax on the property itself; hence, a tax on
the exercise of individual rights and powers is clearly distin-
guishable from a tax which falls upon the owner merely because
e is owner, regardless of the use or disposition made of his prop-

come up, the Court upheld the gift tax against the usual objections after
finding that there was no “intelligible distinetion”, for eonstitutional purposes,
between the estate and gift taxes. Bromley v. McCaughn, 280 U.8. 124, 50
S.Ct. 46, 74 LEd. 226 (1929), BAFTR10251 (g.t.).

10 Greiner v. Lewellyn, 258 U.S. 384, 42 S5.Ct. 324, 66 L.Ed. 676 (1922),
3AFTRSI136; U.S. Trust Co. of N.Y., Exec. v. Helvering, 307 U.S, 57, 59 S.Ct.
692, 83 L.Ed. 1104 (1939), 22AFTR327. See § 14.17.

In Landman v. Comim., 123 F(2d) 787 (10th Cir.1941), 28AFTRAL7, aff’g
42 BTA 958, cert.den. 315 U.S. 810, 62 S.Ct. 799, 86 L.Ed. 1209 (1942), the
cstate of a member of an Indian tribe granted certain tax exemptions was held
subjeet to estate tax, since Lhe latter fell “upon the transfer or shifting of the
economic benefits and not upon the property of which the estate [was] com-
posed.” Conseqguently, there was not available in this instance “any constitu-
tional immunity growing out of [dgreements] between the United States and
Creek Indian”,

The statement in the text is in part from the opinjon in 42 BTA 958, supra,
in which it is also said:

‘Likewise it was held in United States Trust Co. v. Helvering, 307 U.8. 57,
that the proceeds of a War Risk Insurance policy payable to a deceased vet-
eran’s widow was subject to Federal estate tax. In that case the executor
of the estate contended thet the proceeds of such poliey should not be in-
cluded in the estate beeause of the provisions of the World War Veterans Act,

. 43 Stat. 607, which provided that ‘insurance ., . . shall be exempt from all
taxation.'”

But compare Landman v. U.S, 71 F.Supp. 640 (Ct.C1.1947), 35AFTR133L,

4
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erty.” The Supreme Court has said”® that the power to impose
estate taxes: - ‘

“pxtends to the creation, exercise, acquisition, or relinquish-
ment of any power or legal privilege which is incident to
the ownership of property, and when .any of these is occa-
gioned by death, it may as readily be the subject of the
federal tax as the transfer of the property at death”®

and that:

“The power to tax the whole necessarily embraces the power
to tax any of its incidents or the use or enjoyment of them.
If the property-itself may constitutionally be faxed, obvious-
ly it is competent to tax the use of it . . . or the gift of

cert.den. 332 U.8, 815, 68 B.Ct. 153, 92 L.Ed, 392 (1847), and Landman v. U.S,,
(Ct.CL1945), 3¢ AFTR1662, superseding 58 F.Supp. 836 (Ct.C1.1945), 33AFTR
811 ’

1 In Bromiey v. MeCaughn, 280 U.S. 124; 50 S.Ct. 46, 74 L.Ed. 226 (1929),
8APTRIO0251 (gt.), the Supreme Court stated: “Even if we assume that a fax.
levied upon all the uses to which property may be put, or upon the exercise of a
single power indispensable to the enjoyment of all others over it, would be in
effect a tax upon property, . . . and hence a direct tax requiring apportion-
ment, that is not the ease before us.” '

.The same contention was mads 10 years later in .Dupont v. Deputy, 26 F.
Supp. 773 (D.Del.1939), 22AFTR788 (g.t.), the taxpayer emphasizing what
he felt to be the netlike incidences of taxes in connection with the ownership
of stock: income taxes imposed on dividends and on capital gains following its
sale, estate taxes on its devolution at death, and gift taxes on its transfer
without consideration during life. The court summarily rejected this argu-
ment, citing Bromley v. McCaughn, supra, and added that the ‘“controlling
authority of that case” was not affested by & provision in the 1932 Act render-
ing the gift tax a lien upon the property given and the donee personally liable
for payment to the extent of its value.

12 Fernandez v. Wiener, 326 U.S. 340, 66 S.Ct. 178, 90 L.Ed. 116 (1945),
34AFTR276, reh.den. 327 U.S. 814, 66 S.Ct. 525, 90 L.Ed. 1038 (1946).

13 A broader view was expressed in Chickering, Adm. v. Comm., 118 P(24)
254 (1st Cir.1941), 26AFTRG63, cert.den. 314 U.5. 636, 62 S.Ct. 70, 86 L.EQ,
511 (1941), to the effect that:

“. . . the estate tax is not a direct tax upon the property; nor is it in a
striet sense & tax wpon & ‘transfer’ of the property by the death of the de-
cedent, It is an excise tax upon the happening of an event, namely, death,
where the death brings about certain described changes in legal relationships
affecting property. The value of the property so affected is merely used as a
factor in the measurement of the excise tax.”

But this view has never been adopted by the Supreme Court,
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it . . . . It may tax the exercise, non-exercise, or relin-
quishment of a power of disposition of property, where
other important indicia of owmnership are lacking.”

In line therewith taxation of the proceeds of life insurance pay-
able to third persons was upheld where decedent retained the
power to change the beneficiary and to surrender or pledge the

policy, since these incidents of ownership were, in effect, trans-
ferred on death.*

§ 1.03. DEvELOPMENT OF THE MopERN CONOEPT OF A TRANSFER.
The courts in applying the indirect tax theory to particular
provisions of the estate tax law have evidenced considerable
Ingenuity in expanding the term “transfer” to meet the neces-
sities of each new challenge.’® The earlier cases rested on the
fact that there was a “passing” of property from decedent at
death. Such passing concept did not require, however, that
the term “transfer” be limited to those situations where there
was a transfer in the technical, local law sense of the term, since
Congress can completely disregard the refinements of state prop-
erty law and rely on more realistic classifications.” Thus local
characteristics of dower,!® joint tenancies and tenancies by the
entirety,” community property,® and life insurance proceeds®

14 Chase Nat'l Bank of City of N.Y., Ex'rs v, U.8,, 278 U.8. 327, 49 S.Ct. 12§,
73 L.EQ. 405 (1929), TAFTR8B44.

16 Since taxes are based on the “fundamental and impericus necessity of all
government”, it is obvious that the Supreme Court will reach for theories,

definitions, and apologia to avoid a successful constitutional attaele. This
task has been ably performed.

18 Gee §§ 19.26, 23.17 discussing the “passing” requirement.

17 Fernandez v. Wiener, supra, n.12. See especially the concurring opinion of
Mr. Justice Douglas.

18 See Mayer, Trustees v. Reinecke, 130 F(2d) 350 (7th Cir.1942), 20AFTR
1156, cert.den. 317 U.S. 684, 63 S.Ct. 257, 87 L.Ed. 548 (1042); Allen v.
Henggeler, Adm,, 32 F(2d) 69 (8th Cir.1929), 7TAFPTRSE680, cert.den. 280 U.S.
594, 50 S.Ct. 40, 74 L.Ed. 642 (1929); Nyberg, Adm. v. U5, 66 Ct.Cl. 153
(1928), 6AFTR7845, cert.den. 278 U.S. 646, 49 S.Ct. 82, 73 L.Ed. 569 (1928).

18 See U.S, v. Jacobs, Exec., 306 U.S. 363, 59 8.Ct. 551, 83 L.IBd. 763 (1939),
22AFTR282, motion to set aside judgment denied 306 U.S. 620, 50 S.Ct. 640,
83 L.Ed. 1026 (1939); Dimock, Exee. v. Corwin, 306 U.S. 363, 59 8.Ct. 551,
83 L.Ed, 763 (1939), 22AFTR282 (companion cases); Gwinn v. Comm., 287
U.S. 224, 53 8.Ct. 157, 77 L.Ed. 270 (1932), 11AFTR1092; Phillips v. Dime

6
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have been disregarded. The constitutionality of a federal taxing
act is not dependent upon conformity with state law. If such
were the case, then an admittedly constitutional federal act
could be rendered unconstitutional by a subsequent state enact-
ment® None of the successful constitutional attacks on the
federal estate and gift tax provisions cases affected the estab-
-lished freedom of Congress to ignore the local law ef property
in the absence of arbitrariness or capriciousness.® On the con-

Trust & Bafe Deposit Co., BExec., 284 U.S, 160, 52 8.Ct, 46, 76 L.Ed. 220 (1931),
10AFTR469; Tyler, Jr., Adm'rs v. U.S,, 281 U.8. 497, 60 S.Ct. 356, 74 L.Ed.
991 (1930), BAFTR10912. : :

20 Soe Fernandes v. Wiener, 326 U.S. 340, 66 S.Ct. 178, 90 L.Ed. 116 (1845),
34AFTTR276, reh.den. 327 U.S, 814, 66 S.Ct. 526, 90 L.Ed, 1038 (1946); U.8.
v. Rompel, Jr,, Adm., 326 U.8, 367, 66 S.Ct. 181, 90 L.Ed- 137 (1946), 34AFTR
289, reh.den. 327 U.S. 814, 66 S.Ct. 526, 90 L.Ed. 1038 (1946); Beavers v.
Comm., 165 F(2d) 208 (6th Cir1847), 36AFTRE14, cert.den. 334 U.S. B11, 68
B.Ct. 1017, 92 L.Ed. 1743 (1948) (g.t.); Cherles I. Francis, 8 TC 822 (g.t.).

21 See Chase Nat’l Bank of City of N.Y., Ex'rs v..U.S., 278 U.8. 327, 49 S.Ct.
128, 73 L.Ed. 405 (1929), TAFTRB844; Lewellyn v. Friok, Ex’rs, 268 T.S. 238,
45 8.Ct. 487, 69 L.Ed. 934 {1925), BAFTR5383, had earlier held contra, at least
by inference; but see Kohl, ‘Bx'rs v. U8, 226 F(2d) 381 (7th Cir.1955), 47
AFTR2022, which involved the “peyment of premiums” test which was then
applied in determining what insurance should be included in the gross estate,
and in which the tax in effect was held unconstitutional as imposing an unap-
portioned direct tax.

22 Continental IIl. Bank & Trust Co., Bxes. v, U.S,,.656 F*(2d) 506 (7th Cir.
1933), 12AFTRB16, cert.den. 280 U.S. 663, 54 8.Ct. 77, 78 L.Ed. 573 (1933),
rejecting the eontention that a provision, requiring the inclusion of property
in the gross estate only if subjeet to payment of administration expenses,
violated - the uniformity requirement because state laws vary as to whether
real estate was subject to payment of administration expenses. See discussion
in § 1.06 of the due process reguirement.

23 Sec (1) Nickols v. Coolidge, Ex'rs, 274 U.S. 531, 47 S.Ct. 710, 71 L.Ed,
1184 (1927), BAFTR6758, holding Sec.402(¢) of the 1919 Act unconstitutionsl
as confiscatory and in violation of the Fifth Amendment insofar as it applied
the possession and enjoyment section to transfers made prior to the act, where
the transfers were not in fact testamentary or designed for tax evasion; (2)
Untermyer v. Anderson, 276 U.S. 440, 48 8.Ct, 353, 72 L.Ed. 645 (1928), 6AFTR
7789, rev'g 18 ¥'(2d) 1023 (2d Cir.1927), which had aff’d an unreported district
court opinion (g.t.), holding retroactive applieation of the gift tax provisions
of the 1924 Act invalid under the Fifth Amendment; and (3) Heinex v. Don-
nan, Ex'rs, 285 U.8. 312, 52 S.Ct. 358, 76 L.Ed. 772 (1832), 10AFTR1609, hold-
ing unconstitutional, under the due process provisions of the Fifth Amendment,
that part of Sec,302(a) of the 1926 Act which called foxr a conclusive pre-
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trary, it has been held that the Tenth Amendment constituled
no limitation on congressional power te tax even though there
might be some incidental regulatory effect of such tazation on
local community property systems? The Fifth Amendment,
which invalidates a tax which is so arbitrary and capricious as
to constitute confiscation of property and hence a deprivation of
property without due process of law, has similarly failed to
restrain congressional power to disregard local characteriza-
tions in designating the objects to be taxed under the federal
estate and gift tax law where the provision prevents avoidgnce.“'

In accord with the view above expressed that congressional
power is not limited to an imposition upon the “passing” of
property, it is equally well settled with respect to the imposition
of estate taxes that the power to tax is not limited to “substitutes
for testamentary disposition”, although the phrase may be rele-
vant in interpreting the purpose and scope of a statutory pro-
vision. Applying this principle to property jointly held and
tenancies by the entirety the Supreme Court has clearly indi- -
cated that the basis for the estate tax thereon was not that the
creation of the tenancy was a substitute for a {estamentary trans-
fer, nor a taxable event which antedated the death of one of the
joint owners, but rather the practical effect of death in bringing
about a shift in economic interests permitting the legislature to
fasten on that shift as the occasion for a tax.?

§ 1.04, — Transrer As PresenTLy DerFinep. The modern con-
cept of a transfer, in the constitutional sense, iz premised on
the recognition that taxation is “eminently practical”.® In the

sumption that gifts made within 2 years of decedent's dealth were made in
contemplation of death.

24 Pernandez v, Wiener, supra, n.20.

26 See discussion of due process in § 1,06,

26 Fernandez v. Wiener, supra, n.20,

27 In Tyler, Jr., Adm'rs v. U.8, 281 U.S. 497, 50 S.Ct. 3566, 74 L.Ed. 991
(1930), 8AFPTR10512, the Court made the following statement:

“Taxation, as it many times has been ssid, is eminently practical, and a
practical mind, considering results, would have some diffieulty in aceepting the
conclusion that the death of one of the tenants in each of these cases did not
have the effect of passing to the survivor substantial rights, in respect of the
propexty, theretofore never enjoyed by such survivor,” '

8
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process of ruling out the “shadowy and intricate- distinctions of
common law property concepts” and artificial rules which de-
limit the title, rights, and powers of tenants by the entirety (or
joint tenancies) at common law,® the courts have striven to de-
velop a concept of the term “transfer” which was both broad
and flexible. The courts have sald™ that the estate tax provision
was constitutional if there was a transfer of economic benefit,

# See U.S. v. Jacobs, Exec., supra, n19. This description as applied to the
extent of congressional power to impose the tax is quite different from reeourse
to such common law precepts to determine the characteristies of such tenancies.

In this case it is also said: “By virtne of this fendal fiction of complete
ownership in each of two persons, the surviving tenant by the entirety is con-
ceived to be the recipient of all the property upon the death of the cotenant,
and therefore—it is said—all the property ean be taxed.” As to this suggestion
the Court says: “The constitutionality of an exercise of the taxing powér of
Congress is not to be determined by such shadowy and intricate distinctions
of common law property concepts and ancient fietions.”

The provisions with respeet to dower are essentially aimed at those state
deeisions and local laws providing that dower interests are not imcludible in
decedent's estate since they passed by operation of law and not by virtue of
death. The dower provision was, therefore, inserted into the Code and the
prior statutes to assure that the gross estate of = decedent would not be
diminished by the value of dower or curtesy interests or statutory interests in
lieu of dower or curtesy. See Estzte of Harry E. Byram, 8 TC 1.

# Tyler, Jr., Adm'rs v. U.S, supra. See also Foster, Ezec. v. Comm., 90

F(2d)- 486 (9th Cir1937), 19AFTR864, af’d 303 U.S. 618, 58 S.Ct. 525, 82
L.XEd. 1083 (1938), 19AT'TR1266, per curiam, reh.den. 303 U.S. 667, 58 5.Ct.
748, 82 L.Ed 1124 (1938); O’Shanghnessy, Exec. v. Comm., 60 F(2d) 235
(6th Cir.1932), 11AFTR738, cert.den. 288 U.S. 605, 53 S.Ct. 397, 77 L.Kd. 980
(1933); Comm. v. Emery, Exec,, 62 F(2d) 691 (7th Cir.1932), 11ATTR1340,
rev'g and remanding 21 BTA 1038,
_ 3% The Supreme Court in Saltonstall v. Salionstall, 276 U.S. 260, 48 S.Ct.
225, 72 L.Ed. 565 (1928), TAFTRE303, in holding that a state inheritance tax
could be levied on the value of an inter vivos trust set up by the decedent
under which ke retained the power to alter znd revoke, said:

“So long as the privilege of suceession has pot been fully exercised it may
be reached by the tax. [Citing cases.] And in determining whether it has
been so exercised technical distinctions between vested remainders and other
interests are of little avail, for the shifting of the economic benefits and bur-
dens of property, which is the subject of & suoccession tax, may even in the case
of a vested remainder be restricted or suspended by other legal devices.’

The fact that, under state law, a power of appointment is noi part of the
probate estate, and thet its transmission is not technically a “transfer” under
local concepts, does not limit the federal power fo tax such property. The

9
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use, enjoyment or control at death,”® and it is now accepted that
. a passing or transfer of economic benefit is not required, though
it may, of iteelf, justify the imposition of the tax.

It is well settled that, as used in the section imposing a tax “on
the transfer of the taxzable estate”® the word “transfer”, or
the privilege which constitutionally may be taxed, cannot be -
taken in such a restricted sense as to refer only to the passing
of particular items of property directly from the decedent to
the transferee. It includes the “transfer of property procured
through expenditures by the decedent with the purpose, effected
at his death, of having it pass to another.”® No formal transfer
of title from the decedent to the transferee is requiredy a mere
shifting of the economic benefits of property may be the real
subject of the tax.* It also now seems settled that nothing need
“pass” at' death, in the testamentary sense. The Supreme Court,
in upholding the taxation of the full value of property held by
the decedent and his wife as tenants by the entirety, has suggest-
ed that when applied to a taxing act the amiable fiction of the
common law that husband and wife are but one person and that
accordingly by the death of one party to this unit no interest in

constitutional limitations as to due process and direct taxation are satisfied
since there is under local law a shifting of economic benefits at the time of
death even though there is no techrical transfer under local law.

817.8. v. Jacobs, Exee., supra, n18."

See slso U.S. v. Waite, Ex'rs, 33 F(2d) 567 (8th Cir.1929), TAFTRO184,
rev'g and remanding 29 F(2d) 149 (W.D.Mo.1927), 7TAFTRS8288, cert.den.
280 U.S. 608, 50 S.Ct. 157, 74 L.Ed. 651 (1930); Estate of Laura Nelson Kirk-
wood, 23 BTA 955; Mercantile-Commerce Nat'l Bank in St. Lounis, Ex’rs, 21
BTA 1347; Mary S. Garrison, Bx'ts, 21 BTA 904; Mattie McMullin, Exec., 20
BTA 527. Bee also Kurz, Bx'rs v. U.8,, 166 F:Supp. 99 (S.D.N.¥.1957), aff’d
— F(2d) — (24 Cir.1958), per euriam.

% T R.C.1954, See.2001.,

%9 Chase Nat'l Bank of City of N.Y,, Ex'rs v. U.S,, supra, nl4. This
priociple has been applied in nunerous cases involving annuities. See, e.g.,
Henner v. Glenn, 111 F.Supp. 52 (W.D.K37.1953), 43AFTR748, aff'd 212 F(24)
483 (6th Cir.1954), 45AFTR1444; Estete of Eugene F. Saxton, 12 TC 569;
Estate of Isidor M. Stettenbeim, 24 TC 1169 (1955-158); Estate of Paul G.
Leoni, 11 TC 1140 (Memo.). See § 20.24.

34 Chase Natl Bank of City of N.Y.,, Ex's v. U.S,, supra, nl4; Tyler, Jr.,
Adm’rs v. U.8., supra, n.27 (tenancy by entirety); Pernandez v. Wiener, supra,
n.20 (community property).

10
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property held by them as fenants by the entirety passes to the
other to be quite unsubstantial and that the power of taxation be-
ing, as it is, a fundamental and imperious necessity of all govern-
ment was not to be restricted by such legal fictions. Whether
such power so construed has been properly exercised &s to any
specific statutory enactment is to be determined by the actual
results brought about by the death rather than by a considera-
tion of the artificial rales which limit the title, rights, and powers
of tenants by the entirety at common law.®

The modern explanations have been narrowed down to two fac-
tors: that decedent had sn interest in property at death® and
that death became the generating source of definite accessions
to the survivor’s property rights® His death is the source

8 See discussion in § 28.17 of cases of Comm. v. Bstate of Church, 335 U.8.
632, 69 S.Ct. 322, 93 L.Bd. 288 (1949), 37AFTR480, and Estate of Spiegel v.
Comm.,, 335 U.8, 701, 69 S.Ct, 301, 93 L.Ed. 330 (1849}, 3TAFTR459,

As to the application of the prineiple to a tenaney by the entirety see Tyler,
Jr., Adm’rs v. U.B,, supra, n.27.

% The dower provisions, it has been pointed out, are in no way a departure
from the fundamenta) excise character of the federal estate tax: . . . the stal-
ute does not tax the widow's dower, it merely uses it as a measure of that part
of ihe deceased husband’s interest in his realty which was beyond his testa-
mentary control and which ceased at his death.)” Mayer, Trustees v. Reinecke,
130 F(2d) 350 (7th Cir.1942), 29AFTR1156, cert.den. 317 U.S. 684, 63 S.Ct.
257, 87 L.Ed. 548 (1942) (1921 Act, Sec.402(b)).

- The courts in upholding the constitutionality of the dower provisions have
pointed to the extensive rights (incidents of ownership) in such property
determined under state law which ceased at the decedent's death and hence
constituted a proper occasion for the levying of an estate tax. Bee, eg., Allen
v. Henggeler, Adm., 32 F(2d) 69 (8th Cir.1939), 7TAFTRB8680, cert.den. 280
U.8. 594, 50 5.Ct. 40, 74 L.Ed. 642 (1929), upholding the constitutionality of
the 1924 Act, Sec.302(b). See also Nyberg, Adm. v. U.S,, 66 Ct.Cl. 153 (1928),
6AFTR7845, cert.den. 278 U.S. 646, 19 S.Ct. 82, 73 L.Ed. 559 (1928), involving
the 1921 Aot, Bec.402(b).

¥ In Estate of Levy v. Comm, 65 F(2d) 412 (2d Cir.1933), 12AFTR791, in-
volving certain ipsuraunce policies in which the insured retaived no rights, the
eireuit sourt, in response fo an argument of unconstitutionality as to their in-
clusion, cited other cases, stating : “By these cases, we think it is authoritatively
established that the death of a lenant by the entirety results in the enjoy-
ment of property rights in the survivor and furnishes the occasion for the
imposition of the tax, if that event takes place after the passage of the tarxing
statute, regardless of when the tenancy was created”

As to the effect of a required consent of a person having an adverse interest

11
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of assurance to the beneficiaries that their rights are secure.®
Both of -these standards fall within the general principle.that
the underlying justification for imposing the estate tax on an
inter vivos transfer is that it remains “incomplete” at death.
The question is, not whether there has been, in the strict sense
of that word, a “transfer” of the property by the death of the
decedent, or a receipt of it by right of succession, but whether the
death has brought into béing or ripened for the survivor, prop-
erty rights of such character as to make appropriate the 1 unpo-
sition of a tax upon that result to be measured, in whole or in
part, by the value of such rights® The essential difference be-
tween the old and new rationalization of such Jushﬁeatlon is that
incorpleteness can be demonstrated either by ascertaining
whether interests remained in the grantor or by determmmg
whether the interests of the beneficiaries were enlarged, im-
proved, or “ripened” at the time of the grantor’s death. In
demonstrating such incompleteness, substance rather than form
or any particular device, is controlling.® Both factors had been
previously expressed in several early constitutional cases? al-
though their influénce was submerged by the fact that a number
of the important decisions were rendered in cases which employed
the “incomplete” test to ‘determine whether a provision was
arbitrarily retroactive under the Fifth Amendment.*

to an exercise of a power of revocation by decedent where there was a transfer
pnor t0 1924, see §§ 25.42, 25.43,

% Porter, Bx'rs v. Comm., 288 U.8. 436, A3 S.Ct. 451, 77 L.Ed. 880 (1933),
12AFTR25.

% The position of the Supreme Court in the Church and Spiegel cases was
anticipated in Tyler, Jr., Adm’rs v. U.S,, 281 U.S. 497, 50 S.Ct. 356, 74 L.Ed.
991 (1930), BAFTR10912, which unses the langusge stated in the text. See
§§ 23.17, 23.20 discussing I.R.C.1954, Sec.2037, covering the reversionary inter-
est test under the transfer Lo take effect at death section.

0 Comm v. Estate of Church, supra, n.35.

f P}ulhps v. Dime Trust & Safe Deposit Co., Bxec, 284 U.S. 160, 52 S.Ct.
46, 76 L.Ed. 220 (1931), 10AFTR459; Third Nat’l Benk & Trust Co. of Spring-
field, Ex’rs v. White, 287 0.8, 577, 53 §.Ct. 290, 77 L.Ed. 505 (1932), 11AFTR
1128, per guriam, involving property beld by the decedent and spouse as ten-
ants by the entivety, See-also § 1.07, and Gwinn v. Comm., 287 11.S. 224, 53
S.C6t. 167, 77 L.Ed. 270 (1932), 11AFTR1092, involving property held by
doecedent and her son a5 joint tenants.

- % Whether the transfer is eomplete, or something remains to be g_a.;ned by

12
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An “incomplete’ transfer concept is also applicable to the
gift tax,* although such concept has been formulated almost

entirely on the basxs of statutory interpretation rather than
constltutlonal power.**

In applying both the estate and gift tax provisions, a basic
element is that decedent have an interest in property which is
capable of transfer, otherwise there could be no transfer, and
any asserted tax would fail to satisfy the constitutional require-
ments that the tax involve the privilege of transfer and be not
arbitrary and capricious. Tt has been held* that a taxable gift
results when an inheritance is rencunced. It has been argued.*
however, that such a tax is so arbitrary and ecapricious as to
violate the Fifth Amendment. Seftihg aside the merits of im-
posing such a tax,*” it would appear that the tax can withstand
a constitutional attack! Tn a renunciation of a valid festa-

the survivors or lost by the decedent, so that decedent’s death may be taken
as the event which justifies at that time the imposition of an estate tax, has
also been a material issue in determining whether particular provisions are
arbitrarily retrosctive or capricious and prohibited by the Fifth Amendment.
See § 1.07.

- 8 The pature of a transfer under the gift tax provisions is discussed in
§§ 34.29, 34.51 and 34.56.

* # As in the case of the estate tax, state law eoncepts do not farnish the
standerds for the definition of a completed transfer.

4 Hardenbergh v. Comm., 198 F(2d) 63 (8th Cir.1952), 42ATTR314, cert.den,
344 U.S. 836, 73 S.Ct. 45, 97 LEd. 650 {1952) (g.t.); William L. Maxwell, 17
TC 1589 (g.t.).

% Roehner and Rochner, “Renunciation as Taxable Gift—An Uncopstitn-
tional Federal Tax Decision”, 8 Tax L.Rev. 289 (1953). Contra, Lauritzen,
“Only God Can Make An Heir”, 48 Northwestern U.L.Rer. 568 (1953).

7 AL Tent.Draft No.11, See.X1007(h), specifically excludes the renuncia-
tion from the gift tax. Sece discussion therein, pp.31-40.

4% Tn ALI Tent.Draft No.11, at p.39, there is a good statement in support of
this view and the distinetions that must be drawn:

- “If it were proposed to impose a tax on a trensfer of property which came
about by & mere refusal to mccept a gratnitous proffer of that property, which
the profferor wes under no obligation to deliver even if his proffer were ac-
cepted, an argument might be made against the constitutionality of such a
tax, since the taxpayer never received the property or any attribute of owner-
ship over it. The proffer never became a gift and there would be no tax on the
intended donor. It would be incongruous to tax the intended domee in this
situation, and bhere we need not even consider the eonstitutiona] aspeets of this
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mentary power the necessary property interest is clearly present
and the renunciation would qualify as a “transfer” for the pur-
pose of determining whether the tax is indirect; there is nothing
“arhitrary” in the due process sense of that term, particularly
since renunciation is a voluntary act. That the imposition of
a tax would not violate the necesgity of “uniformity” is obviously
not any longer a debatable question.

§1.05. — — SrruaTioNs ARIN TO Tmnsgms AT Drate, Al-
though the estate tax tontemplation of death statutory prévision
involves a complete and full transfer by decedent of all incidents

sitnation. But where thers is a renunciation in the ease of a gift which is
complete as far as the donor is eoncerned, as in the sase of a trust or testa-
mentary situation, as contrasted with a situation where the donor still had the
power to make the gift incomplete regardless of whether it was accepted or
not, different considerations arise. Here, the tsx would be imposed on the
only affirmative zct whish conld result in an effective gratuitous transfer to
someone other than the person intended by the decedent or domor to be the
_first taker—and 2 strong argument in favor of the validity of this proposal
can be made. There would be no immediate hardships involved if the intended
first taker knew he would be subjeet to the tax, sinece he could then not renounece,
pay the tax, and then give away the balance. However, there would be an
effact on his subsequent tax bracket. BSince the federal laws are not governed
by loeal property law coneepts of when title passes but with the realities of
the exercise of control over a bundle of rights, all in =l this proposal should be
able to withstand a challenge as to its comstitutionality. It would not seem
unconstitutional to tax the exercise of eontrol of the property here possessed
by the intended first taker, even thongh he got into thiz position of control
involuntarily.

“TIf the argument of unconstitutionality were to prevail where the person
who renounced the property never received under local law any attribute of
ownership over it other than the ability to renounce, then this result wounld pre-
clude & rule which operated with reesonable uniformity throughout the United
Btates. For the tax would then be able to withstand a challenge to its con-
stitufionality only where, under the applicable state law, some attribute of
ownership other than the power to renounce vested in the person, such as vest-
ing of title or ability of his judgment ereditors to reach the property despite
hig desire to reject it. But the consequent limitation of the tax to situationa
where the renouneing faxpayer had some sueh attribute of ownership over the
renounced property under the applicabls local law would hardly be a satis-
fastory result. It may well be that this resnlt of non-uniformity in operation
of the tax would have some supporting effect on the ergument of constitutional-
ity in the situation where no local law attributes of ownpership were received.
At any event, it is & considerstion in favor of the rule adopted in the Draft.”
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458-53-200 Title 458 WAC: Revenue, Department of
STEP 2 - APPLICATION OF STRATUM RATIOS TO ACTUAL COUNTY ASSESSED VALUES
1) @ ©)
County Market
Value Related
Actual County to Actual Assessed
] Personal Property Value
Stratum Assessed Values Ratio (CoL 1+Col.2)
$0-74,999 $21,500,000 773 $ 27,813,713
75,000 - 249,999 23,000,000 528 43,560,606
Over - 250,000 50,000,000 885 56,497,175
WAC 458-53-070 (4)(a)
‘Properties 0 0
] Totals $54,500,000 + $127,871,439 =739
County Indicated
Personal Property Ratio 73.5%

[Statutory Authority: RCW 84,08.010, 84.08.070 and 84.48.075, 96-05-002, § 458-53-160, filed 2/8/96, effective 3/10/96; 94-05-064, § 458-53-160, filed

2/11/94, effective 3/14/94, Statutory Auth

ority: RCW 84.48.075, B7-12-029 (Order PT 87-5), § 458-53-160, filed 5/29/87; 86-21-004 (Order FT B6-6), § 458-

ty
53-160, filed 10/2/84; B4-14-039 (Order PT 84-2), § 458-53-160, filed 6/29/84; 79-11-029 ‘(Ordcr PT 79-3), § 458-53-160, filed 10/11/79. Formerly WAC 458-

521007

"WAC 458-53-200 Certification of county prelimi-
nary and indicated ratios—Review, (1) Preliminary ratio
certified to assessor. The depariment shall sammally deter-
mine the real property and personal property preliminary
ratios for each county and shall certify these ratios to the
county assessor on or before the first Monday in September.

(2) Request for review. Upon request of the assessor, a

landowner, or an owner of an intercounty public utility or pr--

vate car company, the department shall review the county's
preliminary ratio with the requesting party and may make any
changes indicated by such review. This review shall take
place between the first and third Mondays of September. If
the department does not certify the preliminary ratios as
required by subsection (1) of this section, the review period
shall extend for two weeks from the dete of certification.

(3) Certification of indicated ratios. Prior to equaliza-
tion of assessments pursuant to RCW 84.48.080 and after the
third Monday of September, the department shall certify to
each county assessor the indicated real and personal property
ratios for that county.

[Statutory Aunthority: RCW 84.08.010, 84.08.070 and 84.48.075. 96-05-002,

§ 458-53-200, filed 2/8/96, effective 3/10/96, Statutory Authérity: RCW

84.48.075, 84-14-039 (Order PT 84-2), § 458-53-200, filed 6/29/84; 79-11-

?%9 (Order PT 79-3), § 458-53-200, filed 10/11/79. Formerly WAC 458-52-
01}

WAC 458-53-210 Appeals. If an assessor, landowazer,.

or owner of an intercounty utility or private car company has
reviewed the ratio study as provided in WAC 458-53-200,
that person or company may appeal the department's indi-
cated ratio defermination, as certified for that county, to the
state board of tax appeals pursuant to RCW 82.03.130(5).
The appeal to the state board of tax appeals must be filed not
later than fifteen days after the date of mailing of the certifi-
cation. '

[Statutory Autharity: RCW 84,08.010, B4.08.070 and 84.48.075, 96-05-002,

§ 458-53-210, filed 2/8/96, effective 3/10/96. Statutory Anthority: RCW

84.48.075. 84-14-039 (Order PT 84-2), § 458-53-210, filed 6/29/84; 79-11-

?29 (Order PT 79-3), § 458-53-210, filed 10/11/79. Formerly WAC 458-52-
50]

[Title 458 WA C—p. 544]

* Chapter 458-57 WAC

STATE OF WASHINGTON ESTATE AND TRANSFER
TAX REFORM ACT RULES

WAC

458-57-005
458-57-015

458-57-017

Nature of estate tax, definitions,
Valuation of property, property subject to estate tax,
" how to calculate the tax.

Property subject to generation-skipping transfer tex,
how to calculate the tax, allocation of generation-
skipping transfer exeonption.

Determining the tex Lability of nonresidents,

Washington estate téx return to be filed—Penalty for

- late filing-—Interest on late payments—Waiver or
cancellation of penalty—Apphcation of payment.

Administration of the tax—Rsleases, amended retarns,
and refunds, ) ) .

Nature of estate tax, definitions.

Vatuztion of property, property subject to estate tax, and
bow to calculate ge tax.

Apportionment of tax when there are out-of-state assets,

Washington estate tax return to be filed—Penalty for
late fili terest on late payments—Waiver or
eancellation of penalty—Application of payment.

Administration of the tax—Releases, amended retumns,
refunds, and statute of limitetions.

Farm deduction.

Bscheat estates and ebsentee distributee (missing heir)

property.

458-57-025
458-57-035

458-57-045

458-57-105
458-57-115

458.57-125
458-57-135

458-57-145

458—57455
458-57-165

DISPOSITION OF SECTIONS FORMERLY
CODIFIED IN THIS CHAPTER

Scope of rules, [Statutory Authority: RCW 82,01.060,
B3.36.005, and chapters 83.0] through 83.52 RCW, 80-
03-048 (Order IT 80-1), § 458-57-010, filed 2/21/80.]
Repealed by 83-17-033 (Order IT 83-2), filed 8/11/83.
Stetutory Authority: RCW 83.100.100, Later promul-
gation, sce WAC 458-57-510.
Nature of inheritance tax. [Statutory Authority: RCW
82.01.060, 83.36.005, and chapters 83.01 through 83.52
RCW, 80-03-048 (Order IT 80-1), § 458-57-020, filed
2/21/80.] Repealed by 83-17-033 (Order IT 83-2), filed
8/11/83. Statutory Authority: RCW £3.100.100. Later
romulgatiorn, see WAC 458-57-520.
gmperty subject to inheritance tax. [Statotary Author-
ity: RCW 82.01.060, 83.36.005, and chapters 83.01
through 83,52 RCW, 80-03-048 (Order 1T B0-1), § 458~
57-030, filed 2/21/80.] Repealed by 83-17-033 (Order
IT £3-2), filed 8/11/63, Statutory Authority: RCW
83.100.100, Later promulgation, see WAC 458-57-530,
Jursdictioo—Domicile of decedent. {Statutary Author-
ity: RCW 82,01.060, 83.36.005, and chapters 83.01
through 83.52 RCW. 80-03-048 (Order IT 80-1), § 458

(2007 Ed.)
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458-57-020

458-57-030
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458-57-105

if one was filed. The final determination of the amount of -

taxes due from the estates that have filed federal returns is
contingent on receipt of a copy of the final closing letter
issued by the Internal Revenue Service (IRS). The depart-
ment may require additional information to substantiate
information provided by those estates that are not required to
file federal returns. The release issued by the department will
not bind or estop the department in the event of a misrepre-
sentation of facts,

(3) Amended returns, An amended state return must be
filed with the department within five days after any amended
federal return is filed with the IRS and must be accompanied
by a copy of the amended federal return.

(2) Any time that the amount of federai tax due is
adjusted or when there is a final determination of the federal
tax due the person responsible must give written notification
to the department. This notification must include copies of
any final examination report, any corapromise agreement, the
state tax closing letter, and any other available evidence of
the final determination.

(b) If any amendment, adjustment or final determination
results in additional state estate tax due, interest will be calcu-
lated on the additional tax due at the annual variable interest
rate described in RCW 82.32.050(2).

(4) Refunds. Only the personal representative or the
personal representative's retained counsel may make a clajim
for a refund of overpaid tax. If the application for refund,
with supporting documents, is filed within four months after
an adjustment or final determination of tax Liability, the
department shall pay interest until the date the refund is
mailed. If the application for refund, with supporting docu-
ments, is filed after four months after the adjustment or final
determination, the department shell pay interest only until the
end of the four-month period. Any refund issued by the
department will include mterest at the existing statutory rate
defined in RCW 82.32.050(2), computed from the date the
overpayment was received by the department until the date it
is mailed to the estate's representative, RCW 83.100.130(2).
[Stetutory Authority: RCW B3.100.047 and 83.100.200. 06-07-051, § 458-
57-045, filed 3/9/06, effective 4/9/06. Statutory Authority: RCW
83.100.200. 02-1B-078, § 458-57-045, filed 8/30/02, effective 9/30/02; 00-

19-012, § 458-57-045, filed 9/7/00, cffective 10/8/00; 99-15-095, § 458-57-
045, filed 7/21/99, cffective 8/21/99.]

WAC 458-57-105 Nature of estate tax, definitions. (1)
Introduction. This rule applies to deaths occurring on or
after May 17, 2005, and describes the nature of Washington
state's estate tax as it is imposed by chapter 83.100 RCW
(Estate and Transfer Tax Act). It also defines terms that will
be used throughout chepter 458-57 WAC (Washington Estate
and Transfer Tax Reform Act rules). The estate tax rule on
the nature of estate tax and definitions for deaths occurring on
or before May 16, 2005, can be found in WAC 458-57-005,

(2) Nature of Washington's estate tax, The estate tax
is neither a property tax nor an inheritance tax. It is a tax
imposed on the transfer of the entire taxable estate and not
upon any particular legacy, devise, or distributive share.

(a) Relationship of Washington's estate tax to the fed-
eral estate tax., The department administers the estate tax
under the legislative enactment of chapter 83.100 RCW,
which references the Intemel Revenue Code (IRC) as it

[Title 458 WAC—p. 552)
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existed January 1, 2005. Federal estate tax law changes

enacted after January 1, 2005, do not apply to the reporting

requirements of Washington's estate tax, The department will

follow federal Treasury Regulations section 20 (Estate tax

regnlations), in existence on January 1, 2005, to the extent

they do not conflict with the provisions of chapter 83.100
RCW or 458-57 WAC. For deaths occurring January 1, 2009,

and after, Washington has different estate tax reporting and

filing requirements than the federal government. There will

be estates that must file an estete tax return with the state of
‘Washington, ¢ven though they are not required to file with
the federal government. The Washington state estate and
transfer tax return and the instructions for completing the

return can be found on the department's web site at http://-
www.dor.wa.gov/ under the heading titled forms. The retnrn
and instructions can also be requested by calling the depart-
ment's estate tax secton at 360-570-3265, option 2.

(b) Lifetime transfers. Washington estate tax taxes life-
time transfers only to the extent included in the federal gross
estate. The state of Washington does not have s gifttax,

(3) Definitions. The following terms and definitions are
appliceble throughout chapter 458-57 WAC:

(a) "Absentee distributee" means any person who is the
beneficiary of 2 will or trust who has not been located;

(b) "Decedent" means a deceased individual;

(c) "Department” means the department of revenue, the
director of that department, or any employee of the depart-
ment exercising authority lawfully delegated to him by the
director; .

(d) "Bscheat" of an estate means that whenever any per-
son dies, whether a resident of this state or not, leaving prop-
erty in an estate subject to the jurisdiction of this state and
without being survived by any person entitled to that same

* property under the laws of this state, such estate property

ghall be designated escheat property and shall be subject to
the provisions of RCW 11.08.140 through 11.08.300;

(e) "Federal return" means any tax retum requirsd by
chapter 11 {Estate tax) of the Internal Revenue Code;

(f) "Federal tax" means tax under chapter 11 (Estate tax)

- of the Internal Revenue Code; .

(g) "Pederal taxable estate” means the taxable estate as
determined under chapter 11 of the Internal Revenue Code
without regard to:

(i) The termination of the federal estate tax under section
2210 of the IRC or any other provision of law; and

" (i) The deduction for state estate, inheritance, legacy, or-
succession taxes allowable under section 2058 of the IRC.

(h) "Gross estate” means "gross estate" as defined and
used in section 2031 of the Internal Revenue Code;

(i) "Interpal Revenue Code" or "IRC" means, for pur-
poses of this chapter, the United States Internal Revenue
Code of 1985, as amended or renumbered on January 1,
20085;

() "Person” means any individual, estate, trust, receiver,
cooperative association, club, corporation, company, firm,
partnership, joint venture, syndicate, or other entity and, to
the extent permitted by law, any federal, state, or other gov-
ernmental unit or subdivision or agency, department, or
instrumentality thereof;

(k) "Person required to file the federal retum" means any
person required to file a return required by chapter 11 of the

(2007 Ed)
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Internal Revenue Code, such as the personal represcnta.tive-
(executor) of e estate;

(1) "Property," when used in reference to an estate tax
transfer, means property included in the gross estate;

(m) "Resident" means a decedent who was domiciled in
Washington at time of death; .

(n) "State return" means the Washington estate tax return
required by RCW 83.100.050;

(o) "Taxpayer" means a person upon whom tax is
impoaed under this chapter, including an estate or a person
liable for tax under RCW 83.100.120; :

(p) "Transfer" means "ransfer" as used in section 2001
of the Internal Revenue Code. However, "transfer" does not
include a qualified heir disposing of an interest in property
qualifying for a deduction under RCW 83.100.046; -

(q) "Washington taxable estate” means the "federal tax-
able estate™:

(i) Less one million five hundred thousand dollars for
decedents dying before January 1, 2006, or two million dol-
lars for decedents dying on or after January 1, 2006;

(i) Less the amount of any deduction a]lowed under
RCW 83.100.046 as a farm dednction;

(iii) Less the amount of the Waghington qua.hﬁed termi-

nable interest property (QTIP) electmn made under RCW ~

83.100.047,;

(lv) Plus any amount deducted from the federal estate
pursuant to IRC §-2056 (b)X(7) (the federal QTIP election);

(v) Plus the value of any trust (or portion of a trust) of
which the decedent was income beneficiary ‘and for which a
‘Washington QTIP election was prcwously made pursuant to
RCW 83.100.047; and

(vi) Less any amount included in the federal taxable
estate pursuant to IRC § 2044 (inclusion of amounts for
which a federal QTIP election was previously made).

[Statutory Authority: RCW &3, 100.047 and 83.100.200, 06-07-051, § 458-
57-105, filed 3/9/06, effective 4/9/06.]

WAC 458-57-115 Valuation of property, property
subject to estate tax, and how to calculate the tax. (1)
Introduction. This rule applies to deaths occurring on or
after May 17, 2005, and is intended to help taxpayers prepare
their return and pay the correct amount of Washington state
estate tax. It explains the necessary steps for determining the
tax and provides examples of how the tax is calculated. The
estate tax rile on valuation of property etc., for deaths occur-
ring on or before May 16, 2005, can be found in WAC 458-
57-015.

458-57-115

(2) Determining the property subject to Washing-
ton's estate tax.

(2) General valnation information. The vatue of every
item of property in a decedent's gross estate is its date of
death fair market value, However, the personal representative
may elect to use the alternate valuation method under section
2032 of the Internal Revenne Code (JRC), and in that case the
value is the fair market valoe at that date, including the
adjustments prescribed in that section of the IRC. The-valua-
tion of certain farm property and closely held business prop-
erty, properly made for federal estate tax purposes pursuant
to an election anthorized by section 2032A of the 2005 IRC,
is binding on the estate for state estate tax purposes.

(b) How is the gross estate determined? The first step
in determining the value of a decedent's Washington taxable
estate is to determine the total value of the gross estate. The
value of the gross estate includes the value of all the dece-
dent's tangible and intangible property at the time of death. In
addition, the gross estate may include property in which the
decedent did not have an interest at the time of death. A dece-
dent's gross estate for federal estdte tax purposes may there-
fore be different from the same decedent's estate for local
probate purposes. Sections 2031 through 2046 of the IRC
provide a detailed explanation of how to determine the value
of the gross estate,

(c) Dednctions from the gross estate. The value of the

federal taxable estate is determined by subtracting the autho-

rized exemption and deductions from the value of the gross
estate. Under warious conditions and limnitations, deductions
are allowsble for expenses, indebtedness, taxes, losses, cher-
itable transfers, and transfers to a surviving spouse. While
sections 2051 through 2056A of the IRC provide a detailed
explanation of how to determine the value of the taxable
estate the following areas are of special note:

(i) Funeral expenses.

(A) Washington is a community property state and under
Estate of Jultus C. Lang v. Commissioner, 97 Fed. 2d 867
(9th Cir. 1938) affirming the reasoning of Wittwer v. Pember-
ton, 188 Wash. 72, 76, 61 P.2d 993 (1936) funeral expenses
reportcd for a married decedent must be halved, Administra-
tive expenses are not & community debt and are repox’ted at
100%.

(B) Example. John, a married man, died in 2005 with an
estate velued at §2.5 million. On Schedule J of the federal
estate tax return listed following as expenses:

SCHEDULE J - Funeral Expenses and Expenses Incurred in Administering Property Subject to Claims

Item Number Description Expense Amount Total Amount
1 A. Funeral expenses: Burial and services $4,000

(1/2 community debt) ($2,000)

Total funeral expenses. . ... ....... $2,000
B. Administration expenses:
1. Executors' commissions - amount estimated/agreed upon paid. (Strike out the words $10,000
that Ao MOt APPIY. ). vt e ettt e e
2. Attorney fees - amount estlmated/agreed upon/paid. (Strike out the words that do not §5,000
hy ) ) N T T T T TR

(2007 Ed)
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The funeral expenses, as a community debt, were prop-
erly reported at 50% and the other administratiori expenses
were properly reported 4t 100%.

(ii) Mortgages and liens on real property. Real prop- »

erty listed on Schedule A should be reparted at its fair market
value without deduction of mortgages of liens on the prop-
erty. Mortgages and liens are reported and deducted using
Schedule X,

(iii) Washington qualified terminable intetest prop-
erty (QTIP) eiection.

(A) A personal representative may chooss to make a
larger or smaller percentage or fractional QTIP election on
the Washington return than taken on the federal return in
order to reduce Washington estate liability while making full
use of the federal unified credit.

(B) Section 2056 (b)(7) of the IRC states that a QTIP
election is irrevocable ance made. Section 2044 states that
the valoe of any property for which a.deduction was allowed
under section 2056 (b)(7) miust be included in the gross estate
of the recipient. Similarly, a QTIP election made on the
‘Washington return is rrevocable, and a survivig spouse who
receives property for which 2 Washington QTIP election was
made must include the value 6f the remaining property in his
or her gross estate for Washington estate tax purposes. If the
value of property for which a federal QTIP election was made
is different, this value is not includible in the surviving
spouse's gross estate for Washington estate tax purposes;
instead, the valné of property for which a Washington QTIP
election was made is includible. .

(C) The Washipgton QTIP election must adequately
identify thee assets, by schedule and itern number, included as
part of the election, either on the return or, if those assets have
not been determined when fhe estate tax return is filed, on a
statement to that effect, prepared when the assets are defini-

tively identified. Identification of the assets is necessary’

when reviewing the surviving spouse's return, if a return is
required to be filed. This statement may be filed with the
department at that time or when the surviving spouse s estate
tax return is filed.

(D) Example. A decedent dies in 2009 with a gross
estate of $5 million. The decedent established a QTIP trust
for the benefit of her surviving spouse in an amount to result
in no federal estate tax. The federal unified credit is $3.5 mil-
lion for the year 2008, In 2009 the Washington statutory
deduction is $2 million. To pay no Washington estate tax the
personal representative of the estate has the option of electing
a larger percentage or fractional QTIP election resulting in
the maximization of the individual federal unified credit and
paying no tax for Washington purposes.

The federal estate tax return reflected the QTIP election
with a percentage value to pay no federal estate tax. On the
Washington return the personal representative elected QTIP
treatment on a percentage basis in an amount so no Washing-
ton estate tax is due. Upon the surviving spouse's death the
assets remaining in the Washington QTIP trust must be
included in the surviving spouse's gross estate,

(iv) Washington qualified domestic trust (QDOT)
election, '

(A) A deduction is allowed for property passing to & sur-
viving spouse who is not a U.S. citizen in a qualified domes-
tic trust (2 "QDOT"). An executor may elect to trest a trust as

[Title 458 WAC—p. 554]
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2 QDOT on the Washington estate tax return even though no
QDOT election is made with respect to the trust on the fed-
eral return; and also may forgo making an election on the
Washington estate tax return to treat a trust as a QDOT even
though a QDOT election is made with respect to the trust on
the federal tetim. An election to treat a trust as a QDOT may
not be made with respect to a specific portion of an entire
trust that otherwise would qualify for the marital deduction,
but if the trust is actually severed pursuant to authority
granted in the governing itstrument or under local law prior
to the due date for the electios, @ QDOT election may be
made for any one or more of the severed trusts,

(B) A QDOT election may be made on the Washington
estate tax return with respect to property passing to the sus-
viving spouse in a2 QDOT, and also with respect to property
passing to the surviving spouse if the requirements of IRC
section 2056 (d)(2)(B) are satisfied. Unless specifically
stated otherwise herein, all provisions of sections 2056(d)
and 2056A of the IRC, and the federal regulations promul-

‘gated thereunder, are applicable to a Washington QDOT

election. Section 2056A(d) of the IRC states that 2 QDOT
election is irrevocable ohce meade. Similarly, a QDOT elec-
tion made on the Washington estate tax return is irrevocable.
For purposes of this subsection, a QDOT means, with respect

to any decedent, a trust described in IRC section 2056A(a),
provided, howcver, that if an election is made to treat a trust
as a QDOT on the Washington estate tax return but no QUOT
election is made with respect to the trust on the federal return:

(D The trust must have at least one trustee that is an indi-
vidual citizen of the United States resident in Washington
state, or a corporation formed under the laws of the state of
Washington, or a bank as defined in IRC section 581 that is
anthorized to transact business in, and is transacting business
in, the state of Washington (the trustee reguired under this
subsection is referred to herein as the "Washington Trustee™),

(ID) The Washington Trustee must have the right to with-
hold from any distribution from the trust (other than a distri-
bution of income) the Washington QDOT tax imposed on
such distribution;

. () The tmust must be maintained and admjnistered
under the laws of the state of Washington; and ‘

~(IV) The trust must meet the additional requirsments
intended to ensure the collection of the Washington QDOT
tax set forth in (c)(iv)(D) of this subsection. '

(C) The QDOT election must adequately ideptify the
assets, by schedule and item number, included as part of the
election, either on the return, or, if those assets have not been
determined when the estate tax retum is filed, or a statement
to that effect, prepared when the assets are definitively iden-
tified. This statement may be filed with the department af that
time or wheh the first taxable event with respect to the trust is
reported to the department.

(D) In order to gualify as a QDOT, the following require-
ments regarding collection of the Washington QDOT tax
must be satisfied.

(D If 6 QDOT election is made to treat a trust as a QDOT
on both the federal and Washington estate tax returns, the
Washington QDOT election will be valid so long as the trust
satisfies the statutory requirements of Treas. Reg. Section

20.2056A-2(d).,
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(ID) If an election is made to treat a trust as a QDOT only
on the Washington estate tax return, the following rules
apply:

If the fair market vahue of the trust assets exceeds $2 mil-
lion as of the date of the decedent's death, or, if applicable,
the alternate valuation date, the trust must comply with Treas:
Reg. Section 20.2056A-2 (d)(1)(@), except that: If the bank
trustee alternative is used, the bank must be a bank that is
authorized to transact business in, and is transacting business
in, the state of Washington, or a bond or an irrevocable letter
of credit mecting the requirements of Treas, Reg. Section
20.2056A-2 (d)(1)EXB) or (C) must be furnished to the
department.

If the fair market value of the trust assets is $2 million or
Jess as of the date of the decedent's death, o, if applicable, the
alternate valuation date, the trust must comply with Treas.
Reg. Section 20.2056A-2 (d)(1)(ii), except that not more than
35 percent of the fair market value of the trust may be com-
prised of real estate located outside-of the state of Washing-
-ton.

A taxpayer may request approval of an alternate plan or
arrangement to assure the collection of the Washington
QDOT tax. If such plan or arrangement is approved by the
department, such plan or arrangement will be deemed to meet
the requirements of this (c)(iv)(D).

(E) The Washington estate tax will be imposed on:

(D Any distribution before the date of the death of the
surviving spouse from a QDOT (except those distributions
excepted by IRC section 2056A (b)(3)); and

(II) The value of the property remaining in the QDOT on
the dete of the death of the surviving spouse (or the spouse's
deemed date of death under IRC section 2056A (®)(4)). The
tax is computed using Table W. The tax is due on the date
specified in IRC section 2056A (b)(5). The tax shall be
reported to the department in a form containing the informa-
tion that would be required to be included on federal Form
706-QDT with respect to the taxable event, and any other
information requested by the department, and the computa-
tion of the Washington tax shall be made on a supplemental
statement. If Form 706-QDT is required to be filed with the
Internal Revenue Service with respect to a taxable event, a
copy of such form shall be provided to the department, Nei-
ther the residence-of the surviving spouse or other QDOT
beneficiary nor the situs of the QDOT assets are relevant to
the application of the Washington tax. In other words, if
‘Washington state estate tax would have been imposed on
property passing to a QDOT at the decedent's date of death

458-57-115

but for the deduction allowed by this subsection
(e)(AvVXE)(D), the Washington tax will apply to the QDOT at
the time of a taxable event as set forth in this subsection
(c)(iv)}(E)(D) regardless of, for example, whether the distribu-
tion is made to a beneficiary who is not a resident of Wash-
ington, or whether the surviving spouse, was a nonresident of
‘Washington at the date of the surviving spouse's death.

(F) If the surviving spouse of the decedent becomes a cit-
izen of the United States and complies with the requirements
of section 2056A (b)(12) of the IRC, then the Washington tax
will not apply to: Any distribution before the date of the
death of the surwvmg spouse from a QDOT; or the value of
the property remammg in the QDOT on the date of the death
of the surviving spousc (or the spouse's deemed date of death
under IRC section 2056A. (b)(4)).

(@ Washington taxable estate, The estate tax is
impoged on the "Washington taxable estate.® The "Washing-
ton taxable estate" means the "federal taxable estate®:

(@) Less one million five hundred thousand doliars for
decedents dying before January 1, 2006, or-two million dol-

* lars for decedents dying on or after January 1, 2006;

(ii) Less the amount of any deduction allowed under
RCW 83.100.046 as a farm deduction;
(iif) Less the amount of the Washington qualified termi-

'~ nable interest property (QTIP) election made under RCW

83.100.047; )

(iv) Plus any amount deducted from the federal estate
pursuant to IRC § 2056 (b)(7) (the federal QTIP election);

. (¥) Plus the vale of any trust {or portion of a trust) of
which the decedent was income beneficiary and for which a
Washington QTIP election was previously made pursuant to
RCW 83.100.047; and

(vi) Less any amount included in the federal taxable
estate pursuant to IRC § 2044 (inclusion of amounts for .
which a federal QTIP election was previously made).

(&) Federal taxable estate. The "federal taxable estate”
means the taxable estate as determined under c.haptcr 11 of
the IRC without regard to:

(i) The termination of the federal estate tax under section
2210 of the IRC or any other provision of law; and

(ii) The deduction for state estate, inheritance, legacy, or
succession taxes allowable under section 2058 of the IRC.

(3) Calculation of Washington's estate tax.

(a) The tax is calculated by applying Table W to the
Washington taxable estate. See (d) of this subsection for the
definition of "Washington taxable estate."

Table W

The Amount of Tax OfWashington Taxable
Washington Taxable Equals Inifial Tax Estate Value Greater
Estate is at Least But Less Than Amount Plus Tax Rate % Than
30 $1,000,000 10.00% $0 -
$1,000,000 $2,000,000 $100,000 ° 14.00% $1,000,000
$2000,000 $3,000,000 - $240,000 15.00% $2,000,000
$3,000,000 $4,000,000 - $350,000 16.00% $3,000,000
$4,000,000 $6,000,000 $550,000 17.00% $4,000,000
| $6,000,000 $7,000,000 $890,000 18.00% $6,000,000
$7,000,000 $9,000,000 $1,070,000 18.50% . $7,000,000
$9,000,000 $1,440,000 '15.00% $9,000,000
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(b) Examples.
(@) A widow dies on September 25, 2005, leaving a gross

estate of $2.1 million. The estate had $100,000 in expenses
deductible for federal estate tax purposes, Examples of allow-
able expenses include funeral expenses, indebtedness, prop-
erty taxes, and charitable transfers. The Washington taxable
estate equals §500,000.

Gross estate $2, 1.00,000
Less allowable expenses deduction - $100,000
Less $1,500,000 statutory deduction - $1,500,000
Washington taxable estate $500,000 -

Based on Table W, the estats tex equels $50,000
($500,000 x 10% Washington estate tax rate),
(i) John dies on October 13, 2005, with an estate valued
- at $3 million. John left $1.5 million to his spouse, Jane, using
the unlimited marital deduction. There is no Washington
estate tax due on John's estate, )

Gross estate $3,000,000
Less unlimited marital deduction - $1,500,000
Less $1,500,000 statutory deduction - $1,500,000
‘Washington taxable estate $0

Although Washington estate tax is not due, the estate is
still required to file 2 Washington estate tax return along with
a photocopy of the filed and signed federal retuin and all sup-
porting documentation.

[Statutory Authority: RCW 83,100,047 and £3.100.200, 06-07-051, § 458-
57-115, filed 3/5/06, effective 4/9/06.]

WAC 458-57-125 Apportionment of tax when there
are out-of-state assets. (1) Introduction. This rule applies

Title 458 WAC: Revenue, Departmem

to deaths occurring on or after May 17, 2005, and discusses
how to apportion the estate tax when there is out-of-state
property included in the gross estate. The estate tax rule on
apportionment of estate tax for deaths occurring on or before
May 16, 2005, can be found in WAC 458-57-025,

(2) Calcnlation of apportioned tax, Apportionment is
allowed for estate property located outside of Washington,
The amount of tax is determined using Table W (see WAC
458-57-115) multiplied by a fraction. The numersator of the
fraction is the value of the property located in Washington,
The denominator of the fraction is the value of the decedent's
gross estate. Property qualifying for the farm deduction is
excluded from the numerator and denominator of the frac-

"tion. See WAC 458-57-155 (Farm deduction) for additional

information on the farm deduction.

(3) Example. A widow dies in 2006 leaving & gross
estate of $3.1 million. The estate had $100,000 in expenses
deductible for federal estate tax purposes. The decedent also
owned a home in Arizons valued at $300,000.

Gross estate $3,100,000.
Less allowable expenses deduction - $100,000
Less $2,000,000 statutory deduction - $2,000,000
" Washington taxable estate $1,000,000

Based on the tax table, the estate tax equals $100,000
(31,000,000 x 10% Washington estate tax rate). Because the
decedent owned an out-of-state asset, the tax due to Washing-
ton is prorated by multiplying the amount of tax owed by a
fraction. The numerator of the fraction is the value of the
property located in Washington divided by the denominator
that equals the value of the decedent's gross estate. The frac~
tion is then multiplied by the amount of tax.

(52,800,000 ($3,100,000 - $300,000) / $3,100,000) x $100,000 = §90,323

The estate does not have to pay estate tax to the state of
Arizona in order to Teduce the tax owed to Washington. The
estate tax due to Washington is $90,323.

(4) When is property located in Washington? A dece-
dent's estate may have either rea] property or tangible per-
sonal property located in Washington at the time of death.

(2) All real property physically situated in this state, with.
the exception of federal trust lands, and all interests in such
property, are deemed "located in" Washington. Such interests
include, but are not limited to:

(i) Leasehold interests;

(i) Mineral interests;

(iii) The vendee's {but not the vendor's) interest in an
executory contract for the purchase of real property;

(iv) Trusts (beneficial interest in trusts of realty); and

(v) Decedent's interest in jointly owned property (e.g.,
tenants in common, joint with right of survivorship).

(b) Tangible personal property of a nonresident decedent
shall be deemed located in Washington only if;

(i) At the timme of death the property is situated in Wash-
ington; and

(1) It is present for a purpose other than transiting the
state.

[Title 458 WA C—p. 556}

(c) Example. A nonresident decedert wes & construc-
tion contractor doing business as a sole proprietor. The dece-
dent was constructing a large building in Washington. At the
time of death, any of the decedent's equipment that was .
located at the job site in Washington, such as tools, earthmov-
ers, bulldozers, trucks, etc., would be deemed located in
Washipgton for estate tax purposes. Also, the decedent had
negotiated and signed a purchase contract for speculative
property in another part of Washington. For estate tax pur-
poses, that real property should also be considered a part of
the decedent's estate located in Washington.

[Statutory Authority: RCW £3,100.047 and £3.100.200. 06-07-051, § 458-
57-125, filad 3/9/06, cffective 4/9/06.]

WAC 458-57-135 Washington estate tax return to be

- filed—Penalty for late filing—Interest on late pay-

ments—Waiver or cancellation of penalty—Application
of payment, (1) Introduction. This rule applies to deaths
occurring on or after May 17, 2005, and discusses the due
date for filing of Washington's estate tax return and payment
of the tax due. It explains that a penalty is imposed on the
taxes due with the state return when the return is not filed on
or before the due date, and that interest is imposed when the
tax due is not paid by the due date. The rule also discusses the

(2007 Bd.)



