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A. ASSIGNMENTS OF ERROR

1. The court erred in not excusing jurors 25 and 47 for cause.
2. Appellant was denied his state constitutional rights to an
impartial jury as guaranteed by Const. article 1, §§ 21 & 22.

3. Application of the federal rule in Martinez-Salazar' will

deprive appellant of his state constitutional right to an impartial jury as
guaranteed by his state constitutional right to appeal.

4, The trial court erred in failing to instruct the jury it must
unanimously agree on which act of possession and which image supported
conviction for count 7. RP 1493-97.

Issues Related to Assignments of Error

1. Did the trial court err in denying appellant’s challenges for
cause, where two biased jurors admitted their biases in questionnaires and
voir dire, where the court’s rehabilitation failed, and where multiple similar
cases show the court abused its discretion?

Z. Did appellant preserve the error for review and reversal by
challenging the jurors for cause and using all peremptories?

3 Is the contrary plurality decision in State v. Fire’ unpersuasive,

incorrect, and harmful?

e



4, Where (a) the state presented evidence of multiple acts of
possession of multiple different images and videos on multiple different
storage media in multiple locations, and (b) the state refused to elect any
image or images to support the charge, was the trial court obligated to instruct
the jury it must be unanimous?

5. Is the contrary decision in State v. Furseth® unpersuasive,

incorrect, and harmful?

B. STATEMENT OF THE CASE

1. Introduction

The state charged appellant Russell Loven with four counts of child
rape, one count of molestation, one count of exploitation, and one count of
possession of depictions of a minor engaged in sexually explicit conduct. CP
80-83. During the four-year period covering counts 1-7, Loven was between

39 and 43 years old. CP 80-81; RP* 1372: Ex. 100.

! United States v. Martinez-Salazar, 528 U.S. 304, 307, 315-16, 120 S.Ct.
774, 145 L.Ed.2d 792 (2000).
? State v. Fire, 145 Wn.2d 152, 34 P.3d 1218 (2001).

} State v. Furseth, 156 Wn. App. 516,233 P.3d 902, rev. denied, 170 Wn.2d
1007 (2010).

% This Brief refers to the 11-volume trial transcript as “RP” (1/4/10 —4/9/10).
The three sentencing transcripts are referenced as: 2RP — 6/11/10; 3RP —
8/13/10; 4RP — 8/27/10.



By the time of closing argument, the only contested issue was whether
R.B. was younger than 14 during any of the alleged incidents of intercourse.
The defense argued the state failed to prove this element beyond a reasonable
doubt. Counsel argued the jury should find Loven guilty of all charged
offenses except first and second degree child rape. CP 96, 99; RP 1530-49.°

The state responded the jury could determine that R.B. was not the
same age when various acts occurred during the charging periods, largely
based on: (1) R.B.’s testimony, and (2) photos and video admitted as Exhibits
124A and 124B. RP 1513-1517, 1525-26.

2 Procedural Facts

On October 28, 2008, the King County prosecutor charged Loven
with one count of sexual exploitation of a minor and one count of possessing
depictions of minors engaged in sexually explicit conduct. Supp. CP __ (sub
no. 1, No. 08-1-12213-_8). In a different cause number filed November 13,
2008, the state charged Loven with three counts of child rape. The state
theorized Loven had sexual intercourse with R.B. during charging periods

when R.B. was between 10 and 14 years old. CP 1-7. Nearly a year later, the

> The stakes were significant, as the state alleged Loven had been previously
convicted of a “sex-strike” offense. CP 135-236. A second conviction for
first or second degree rape of a child would lead to a sentence of life without
parole. RCW 9.94A.030(37)(b); CP 246, 249.



state amended the information to charge one count of third degree child
molestation and one count of third degree child rape of C.J., during a period
of time when he was 14 or 15 years old. CP 8-10.

After plea negotiations did not succeed,” the matters were called for
trial on January 4, 2010. Over Loven’s consistent and renewed objections,
the trial court granted the state’s motion to join the exploitation and
depictions counts with the rape and molestation counts. CP 57-62, 63-68; RP
142-52, 476-77, 644-62, 1419-21.7

After six days of testimony and argument, the jury found Loven guilty
on all seven counts. CP 127-33; RP 664-1569.

3. Voir Dire Error in Denying Challenges for Cause.

The state expected to present evidence showing that Loven had oral
intercourse with R.B. on multiple occasions. Anticipated evidence would
include R.B.’s testimony, as well as photos and videos of at least one of those

alleged acts when it occurred. Such evidence was in fact presented at trial.®

®RP 166-67, 281; 3RP 37.

7 The court initially severed the depictions count, then reconsidered on the
state’s motion. RP 172-73, 215-18, 262-81.

8 Relevant facts and citations to the record are set forth in argument 2.a, infra.



In addition, the police seized numerous items of digital storage media
from Loven’s apartment and automobiles. The state planned to present
evidence that Loven possessed more than 4,000 images and roughly three
dozen videos that could support conviction on the depictions count.” Despite
repeated defense requests, the state had not made up its mind as to which of
these images it planned to show the jury.'?

Not surprisingly, before trial the parties and the court discussed
difficult issues for jurors who would see and hear this inherently distasteful
evidence. RP 239-43,298-306."" In arguing against joinder, defense counsel
was particularly concerned that jurors could not be fair after seeing evidence

related to the depictions count. RP 12-21, 263-71, 476-88, 1416.

? The state admitted 26 CDs and DVDs containing images and videos. RP
1399-1404; Supp. CP __ (sub no. 104, Exhibit List). Detective Savas
ultimately testified these contained, “[almong other things, numerous,
thousands of images of children engaged in sex acts with other children,
children engaged in sex acts with adults, photographs that depict naked,
partially clothed, or fully clothed children in sexually suggestive poses we
call child erotica.” RP 1408. Detective Vradenburg twice called the images
“child pornography,” despite the court’s pretrial rulings prohibiting the use of
that conclusory and prejudicial label. RP 224,233,292-93, 656-61, 706, 785.
Vradenburg’s violations led to two mistrial motions. RP 706-10, 800.

"RP 16-19, 481-87, 650-62, 1385-90.

' Detective Vradenburg called the images “pretty disgusting.” RP 706.



The parties and the court ultimately presented prospective jurors with
a one-page questionnaire. The questionnaire included the following:
13.  Areyouable to sit on a jury in a case involving
an accusation of sexual misconduct by an adult male against

two male children?

14.  Areyou able to sit on a jury in a case involving
an accusation of rape of a child?

15.  Are you able to sit on a jury where you would
view graphic images of children engaged in sexual conduct?

Supp. CP _ (sub no. 95, Juror Questionnaires). Jurors 25 and 47 answered
each of these questions “no.” Juror 25 further explained, “As a mother, I'm
not sure that I can provide an unbiased viewpoint of sexual assaults against
children.”"?

Juror 25: During voir dire numerous jurors stated they would be
inclined to believe a child who accuses an adult of sexual misconduct. Juror
25 agreed. RP 513-25. Juror 25 also agreed based on her own experience
with her children, she would tend to believe a young witness’s allegations of
sexual abuse unless there was evidence that the young witness had gained the

knowledge from some other source. RP 525-26.

"2 The two cited questionnaires are attached as appendix A.



During later follow-up questions, the court kept jurors 11, 24, 25, and
29 after releasing the other jurors for lunch."? The court prefaced the follow-
up questions by noting the state “needs to prove each and every element of
the accusations beyond a reasonable doubt” and asked if the jurors would
assess the testimony of child witnesses looking at the facts of the case “or are
you going to simply believe what they say because they’re kids talking about
allegations of sexual abuse. So that’s kind of our framework.” RP 555-56.

Juror 25 persisted, stating she would be inclined to start from a
position of believing a child witness. RP 559-61. The court then interjected:

THE COURT: I have a couple questions. You answered no on
those questions on whether you were able to sit. Now that
you've been here and you understand our system a little, I
understand that might not be your preference.

JUROR NO. 25: Yes. It's not a comfort (inaudible).

THE COURT: I understand it's not a comfortable subject, but
my question is do you think that you could be fair and
impartial on a case? It's very important that both the State and
the defense get a fair trial. So can you listen to evidence
regarding this topic and assess witnesses' credibility and be a
fair and unbiased juror?

JUROR NO. 25: I would like to say yes, but my experience in
a previous criminal trial that I was on, when it came down to
it, it was semantics, and I don't -- I really feel like I need a
preponderance of evidence, I guess, physical evidence, or |
don't want it to be a he said she said kind of thing or some

13 Defense counsel asked the jurors not to feel like they were in trouble or
being held after school. RP 556.



definition of what a legal term is in the case of a child. It
would just break my heart. I don't --

THE COURT: Let me put it this way. I understand that it
might be difficult, but is the fact that a child is involved,
would you still be able to hold the State to its burden of proof
and, you know, assess whether there was sufficient evidence
presented to meet the elements of the crime?

JUROR NO. 25: I guess I'd have to say yes, I would be. I
would have to say -- the crime shows that I watch, you know,
they get away with something, they don't tell the truth on the
stand. Everyone says you have to tell the truth on the stand,
but crime shows kind of don't always show that that is what
happens, and I don't know. It just — my faith in the legal
system —

THE COURT: Can you do your job as a juror in this kind of
case where you have these allegations and assess whether
witnesses are telling the truth, whether they are children or
adults, and listen to any evidence that's presented and
determine if the State has met its burden of proof? Can you
do that?

JUROR NO. 25: I'm confident I can do that.

THE COURT: So you're not comfortable, but you feel that
you can do it.

JUROR NO. 25: I'm confident I can.

THE COURT: Thank you. That's what I need to know.
MR. GOLDSMITH [defense counsel]: I don't mean to put you
on the spot in any way, but it sounds like, and I can see you're
really giving us —

JUROR NO. 25: Yeah.

MR. GOLDSMITH: -- your honest —



JUROR NO. 25: How I feel.

MR. GOLDSMITH: -- effort here, and so is it fair to say that
there's a bit of a difference between kind of what you were
saying before and what you're saying now?

JUROR NO. 25: Uh-huh, yeah. It's a different type of
(inaudible).

MR. GOLDSMITH: I guess what my question was, you
know, when we were talking before, sounds like what you
were saying, correct me if I'm wrong, but that when you hear
a child make this sort of allegation, you start from the position
that it's true unless -- it's true until -- and is that a fair
characterization of how you feel? If you were having a debate
with a friend of yours and your friend said, listen, you really
have to change your view 180 degrees on that, would that be
something that would be possible for you to do?

JUROR NO. 25: It would be difficult, but with evidence
(inaudible) I'm confident (inaudible).

MR. GOLDSMITH: Okay. So as long as you're shown
enough evidence, you think you could change your view from
believing the child (inaudible)?

JUROR NO. 25: Uh-huh, yes.

MR. GOLDSMITH: One of the things that I think the judge
wants to let you know is that the way the law works is kind of
the polar opposite of your point of view, right? That your gut
reaction that we all respect and nobody is trying to change is
that a child tells a baseless sort of allegation —

JUROR NO. 25: Yes.

MR. GOLDSMITH: -- and it needs to be proven that it's true
or not true.



JUROR NO. 25: (Inaudible) innocent.

MR. GOLDSMITH: Sort of in this kind of case guilty until
proven innocent, right?

JUROR NO. 25: Yeah.

MR. GOLDSMITH: And that's okay. Nobody's saying that
we're trying to change your feeling about that.

JUROR NO. 25: Yeah.

MR. GOLDSMITH: But it's fair to say for you in these sorts
of cases it's still guilty until proven innocent.

JUROR NO. 25: In the case of a child. I just —
RP 561-64. The Court again interrupted:

THE COURT: I need clarification on that because I don't
want anyone to put words in your mouth. Is that what you're
saying, or are you saying that initially when you hear
something that would be your initial thought, but you're going
to listen to the witnesses and make a determination.

JUROR NO. 25: Yes.
THE COURT: I mean you have to tell us.

JUROR NO. 25: No, you're right. I would have probably
more of a leaning to believe the child, in which case would
make more of an attempt to help that child to find out what's
true or not, but I would find out what's true. I wouldn't just
assume it's right. [ would find out if it's true. I don't know.

THE COURT: Here's another way of asking the same
question.  Just because there are serious allegations,
accusations of serious allegations, do you jump to believing
the child because of those allegations, and you might, you
know, coupled with the fact that you might see some graphic
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pictures, or do you -- you know, just meaning what I'm saying
is it's a disturbing subject matter, right? Do you jump to
someone must be guilty because I'm seeing something
disturbing or can you objectively look at those disturbing
things and hear accusations and assess whether people are
telling you the truth? And you're the only one that knows.

JUROR NO. 25: The thought of seeing disturbing images of a
10- to 14-year-old put in that position, I would have to say
that I don't know whether there's a verdict I would give on
something like that because I don't think that they should be
put in that position ever. So am I saying do I feel like they're
guilty already if I saw that? I would have to say yes, that
that's not —

THE COURT: I don't think I quite phrased that right. Only
because the question -- let's do a different example. If you saw
let's say -- let's say it's an issue of who owns something and
what it is is a disturbing image, but you still might not have
that thing of who actually has it or whatever, you see what I'm
saying? There's one through four elements, and let's say the
image is only one of them. Can you assess the other three
elements to determine if the State's met its burden? That's
what we're trying to figure out. Or is the content of that one
element going to be so disturbing to you that you can't
objectively look at the other three? And if the answer is yes,
that's fine, but we just need to know.

JUROR NO. 25: I don't know.

THE COURT: Don't know. Okay.
RP 564-66. In the last questions before lunch, the court later asked Juror 29
(not Juror 25) if she could “presume the defendant innocent until proven

guilty and can you hold the State to its burden of proof?
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JURORNO. 29: Yes, I can. [ used to be a paralegal ,

so I know how important this is. [ don’t know if that

disqualifies me because I was (inaudible).

THE COURT: Juror number 25, can you do that?
JUROR No. 25: Yes.
RP 568.

Upon returning from lunch, defense counsel challenged Juror 25 for
cause.'® Her questionnaire and voir dire answers showed her core belief that
she could not presume innocence, she started from the belief that a child
would be telling the truth, and she would need evidence to change her mind.
The court’s colloquy got her to “answer eventually that she thought she could
be fair, but that doesn’t abrogate her prior answers.” RP 569-70. Citing
authority,"” counsel argued that affirmative answers to a court’s leading
rehabilitation does not counteract the juror’s prior statements. RP 570-71

Counsel for the state briefly responded she did not believe Juror 25

could not be fair, but in comparison “it was even more clear” that Juror 29

was not biased. RP 572.

' Counsel also challenged jurors 11 and 29. RP 569-73.

15 State v. Fire, 100 Wn. App. 722, 725-26, 998 P.2d 362 (2000), rev'd on
other grounds, 145 Wn.2d 152, 34 P.3d 1218 (2001).
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The court stated it did not think Jurors 11, 25, or 29 “were burden
shifting” and did not see “they can’t be fair and unbiased jurors[.]” RP 573.
The court therefore denied the challenges for cause. The defense later used
one of its six peremptories to excuse Juror 25. RP 635.

Juror 47: Juror 47’s questionnaire answers revealed additional
information. Her daughter was the victim of sexual exploitation. Her
husband had taken photographs of their 13- and 14-year-old daughter “as she
went into adolescence, and he insists that it was art, but I thought it was very
inappropriate[.]” RP 388, 392. She believed she could not sit on a case
involving similar accusations “[b]ecause it brings up feelings that I had, you
know, at the time my husband did that.” RP 389. She also related an
incident where her friend’s 11-year-old adopted daughter had been raped by
her friend’s ex-husband. RP 388.

When the court asked the standard rehabilitation question whether she
could be a fair and impartial juror, she answered “I probably could.” RP 389.

The court again asked “[d]o you think you can be a fair and impartial juror
for both the defense and the State given what’s happened? Can you set aside
what happened with your daughter and only listen to the evidence in this

case? Juror No. 47: 1believe I can.” RP 389.
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She nonetheless admitted she thinks about the issue several times a
year. The situation was uncovered when her daughter’s fiancé asked probing
questions and he found out, which was followed by an unpleasant
confrontation. Juror 47 described herself as “horrified.” Her husband said he
destroyed the pictures but the fiancé did not believe him. RP 390.

Juror 47 never thought her daughter was not telling the truth about the
allegations. She admitted that she believed children most often tell the truth.

She also did not want to sit on a jury with this kind of charge because she did
not like reliving the incident. RP 391. She thought she could “handle it,” but
she had no real answer as to how she would do that. RP 392.'¢

Defense counsel challenged Juror 47 for cause, noting her responses
on the questionnaire, how she had become emotional as she recalled the
incidents, and the similarity of the accusations. The court denied the
challenge, finding that the juror might prefer not to sit on the case, but that is
not the standard. RP 393-94. The defense later used one of the six allocated
peremptories to excuse Juror 47. RP 636.

4, Trial Testimony

As cited in argument 2.a, infra, the state presented testimony from

R.B. and C.J., who testified that Loven had oral sex with them during the

' Parts of the voir dire transcript have numerous “inaudibles.”
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charging periods. Nearing the close of testimony, ostensibly to support the
depictions count, the state decided it would play one video showing what
appeared to be an adult male having anal sex with what appeared to be a 5- to
6-year-old girl. The defense again objected. RP 1416-21, 1527-28. The state
played one video each from Exhibits 113 and 115. Savas then testified that
other videos were “consistent” with images on those exhibits. RP 1428-29.

In closing argument, the state again played the video allegedly
showing Loven and R.B. engaged in oral intercourse. RP 1511. Additional
relevant facts are discussed in argument 2.a., infra.
€, ARGUMENT

1. THE TRIAL COURT’S FAILURE TO EXCUSE JUROR 25

VIOLATED LOVEN’S STATE RIGHT TO AN
IMPARTIAL JURY.

The Washington Constitution guarantees the right to trial by an
impartial jury and the right to appeal. Const. art. 1, § 22 (“In criminal
prosecutions the accused shall have the right . . . to have a speedy public trial
by an impartial jury of the county in which the offense is charged to have
been committed and the right to appeal in all cases. . .”). The Washington
Constitution also guarantees “[tJhe right of trial by jury shall remain

inviolate, but the legislature may provide for a jury of any number less than

twelve in courts not of record . . . ”. Const. art. 1, § 21. Since early

-15-



statehood, a long series of appellate decisions have applied these guarantees,
reversing convictions when trial courts erred in denying challenges for cause
to remove biased jurors. The error required reversal when it forced the
accused to use a peremptory challenge to remove the otherwise biased juror.

See e.g., State v. Parnell, 77 Wn.2d 503, 507,463 P.2d 134 (1970); McMahon

v. Carlisle-Pennell Lumber Co., 135 Wash. 27, 30, 236 P. 797 (1925); State

v. Stentz, 30 Wash. 134, 70 P. 241 (1902); State v. Lattin, 19 Wash. 57, 60-

61,52 P. 314 (1898); State v. Moody, 18 Wash. 165, 170-72, 51 P. 356

(1897); State v. Rutten, 13 Wash. 203, 43 P. 30 (1895); State v. Wilcox, 11

Wash. 215, 223, 39 P. 368 (1895); State v. Murphy, 9 Wash. 204, 37 P. 420

(1894); State v. Stackhouse, 90 Wn. App. 344, 351-52, 957 P.2d 218 (1998).

a. Juror 25 Was Biased and Should Have Been Removed
for Cause.

To protect the right to an impartial jury, a juror is excused for cause
when her views would “prevent or substantially impair the performance of
h[er] duties as a juror in accordance with his instructions and his oath.” State
v. Gonzales, 111 Wn. App. 276, 277-78, 45 P.3d 205 (2002) (internal
quotations omitted). Actual bias is “the existence of a state of mind on the
part of the juror in reference to the action, or to either party, which satisfies

the court that the challenged person cannot try the issue impartially and
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without prejudice to the substantial rights of the party challenging[.]” RCW
4.44.170(2).

The denial of a challenge for cause should be reversed where the trial
court abuses its discretion. Gonzales, 111 Wn. App. at 278;_State v.
Witherspoon, 82 Wn. App. 634, 637, 919 P.2d 99 (1996), rev. denied, 130
Wn.2d 1022 (1997). "[A]ppellate deference to trial court determinations of
the ability of potential jurors to be fair and impartial is not a rubber stamp."
State v. Fire, 100 Wn. App. 722, 729, 998 P.2d 362 (2000), rev'd on other
grounds, 145 Wn.2d 152, 34 P.3d 1218 (2001).

Strict protection of the right to an impartial jury spans Washington’s
history. In 1894 the Murphy court discussed why trial courts must carefully
consider challenges for cause, reasoning:

No possible harm, at least no harm that rises above a little

temporary inconvenience, or additional costs, which ought not

to be seriously considered where a citizen is on trial for his

life or liberty, can be done by discharging the juror; but very

grave harm may come from retaining him.

Murphy, 9 Wash. at 215.
When applied here these cases show little doubt of Juror 25’s

disqualifying bias where the allegations involved sexual contact with and

exploitation of children. She admitted she would presume guilt and presume a
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child witness was telling the truth until presented with contrary evidence. Her
answers, quoted at length supra, speak for themselves.

There is equally little doubt that the court’s aggressive rehabilitation
efforts ultimately failed.'”” When faced not merely with the prospect of
allegations of physical sexual contact, but also of viewing disturbing images,
Juror 25 said “I don’t know” when the court asked if she could objectively
consider the elements of the charges. RP 566. Despite the court’s overtly
leading questiohs, this answer was the best Juror 25 could offer. The cited

cases are littered with similarly failed rehabilitation.

Under Gonzales, Witherspoon, Fire, and Murphy — as well as Parnell,

Stentz, Moody, Rutten, Wilcox and Stackhouse — the court erred in allowing

Juror 25 to serve. Although perhaps not as obviously, the trial court also erred
in denying counsel’s challenge of Juror 47.

b. Before State v. Fire, Reversal Was Required.

Loven preserved the error for review by challenging jurors 25 and 47

for cause and by using all peremptory challenges. RP 393-94, 569-73, 634-

17 «Aggressive” is an appropriate word. At one point, when interrupting
defense counsel’s appropriate questions, the court went so far as to tell Juror
25 the court did not want to let counsel “put words in [her] mouth.” RP 564.
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38.'% Under previously settled Washington law, reversal of the convictions
would be required. Parnell, 77 Wn.2d at 508; McMahon, 135 Wash. at 28-
29; Stentz, at 143-44; Rutten, at 204; State v. Fire, 100 Wn. App. at 726-27.

C. Where Loven’s Peremptories Were Exhausted, the
Error Cannot be Harmless. State v. Fire Conflicts
With the Inviolate State Right to an Impartial Jury and
the Right to Appeal.

In response, the state will argue the trial court’s error was harmless
even though Loven was forced to peremptorily challenge jurors 25 and 47. If
this case were governed by federal procedural rules, the state would be

correct. United States v. Martinez-Salazar, 528 U.S. 304, 307, 315-16, 120

S.Ct. 774,145 L.Ed.2d 792 (2000) (“We hold . . . that if the defendant elects
to cure such an error by exercising a peremptory challenge, and is
subsequently convicted by a jury on which no biased juror sat, he has not
been deprived of any rule-based or constitutional right”). Under state law,
however, the state is wrong. Although a four-member plurality adopted

Martinez-Salazar in State v. Fire, the plurality’s legal analysis is

unpersuasive, incorrect and harmful.
The Fire court was badly fractured. Justice Bridge, writing for the

four-justice plurality, reasoned that Washington had applied two different

'8 The state also used all of its eight peremptories; six for the panel, and one
for each alternate. RP 634-38.
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rules and the court had already implicitly rejected Parnell. Fire, 145 Wn.2d at
158-65. Justice Sanders, writing for the four-justice dissent, recognized that
Parnell was the longstanding Washington rule that had never been rejected.
Fire, at 168-78. In his solitary concurrence, Chief Justice Alexander agreed

with the dissenters that Parnell was the Washington rule.'” He concurred

with the plurality’s result, however, as he concluded that Martinez-Salazar
was the “better rule” and should be adopted in Washington. Fire, at 166-68
(Alexander, C.J., concurring).

(i) The Fire Plurality Misunderstood and
Overlooked Prior Washington Law.

The Fire plurality initially addressed the Sixth Amendment, holding
there is no federal violation when a trial court erroneously denies a challenge
for cause and forces the accused to use a peremptory challenge on that juror.

Fire, at 158-59 (citing Martinez-Salazar). The plurality then discussed state

law, asserting there were “two conflicting lines” of Washington authority, one

foll