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I. INTRODUCTION 

This case involves a dispute over the correct calculation of a 

prepayment penalty for the early termination of a loan and interest rate 

swap between Respondent KeyBank National Association ("KeyBank") 

and Appellant Silverhawk LLC ("Silverhawk") (the "Loan Package"). 

The Loan Package was governed by a contract (the "Contract"). 

Silverhawk argues that the Contract required KeyBank to calculate the 

prepayment penalty by using market quotations. Whereas, Key Bank 

claims that the Contract's prepayment penalty provlslon was not 

applicable because the Parties entered into an accord and satisfaction, so 

KeyBank could charge any amount it wanted to terminate the transaction. 

In this case, Silverhawk paid KeyBank a prepayment penalty of 

$123,167 and only after payment did Silverhawk discovered that the 

amount was not calculated as called for in the Contract. Silverhawk 

contends that KeyBank's failure to use market quotations was a breach of 

the Contract that caused Silverhawk to overpay KeyBank by at least 

$30,000. KeyBank disputes this and claims the Parties entered into an 

accord and satisfaction. KeyBank's position is that Silverhawk's payment 

was not a prepayment penalty, but rather an amount selected by Key Bank 

and paid by Silverhawk to terminate the Contract. 

The trial court improperly granted Key Bank summary judgment on 

its affirmative defense of accord and satisfaction because it was not 

entitled to judgment as a matter of law. KeyBank failed to establish that 
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Silverhawk intended to create an accord and satisfaction, and further there 

was no bona fide dispute at the time of payment, both key elements of 

KeyBank's defense. 

II. ASSIGNMENT OF ERROR 

KeyBank was not entitled to judgment as a matter of law on its 

affirmative defense of accord and satisfaction. Therefore, the trial court 

committed an error in granting Key Bank summary judgment and 

dismissing Silverhawk's Complaint. 

III. ISSUES PRESENTED 

A. Mutual Agreement. 

Accord and satisfaction requires a mutual agreement to settle a 

claim by some performance other than that which is due. In this case, 

KeyBank offered to terminate the Contract in exchange for a specified 

payment, but Silverhawk understood the amount to be the market 

quotation-based prepayment penalty that was due under the Contract. 

Was there a mutual agreement to terminate the Contract? 

B. Bona Fide Dispute. 

Accord and satisfaction also requires the existence of a bona fide 

dispute between the parties at the time the accord is created and 

performed. In this case, the dispute over the calculation of the prepayment 

penalty did not arise until after the penalty amount was wire transferred to 

KeyBank. Was there a bona fide dispute? 
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IV. STATEMENT OF THE CASE 

A. Silverhawk Obtains the Loan Package. 

In 2001, Silverhawk obtained the Loan Package from KeyBank. 

(CP 93). Silverhawk used its commercial property located in Auburn, 

Washington, as collateral to secure repayment. (CP 93). The Loan 

Package was comprised of two separate component transactions entered 

into simultaneously. (CP 93). The first transaction was a variable rate 

loan (the "Loan") and second transaction was an interest rate swap (the 

"Swap") (referred to together, as the "Loan Package"). (CP 93). When 

combined, these transactions mimicked a lO-year fixed rate loan. (CP 93). 

The purpose of this transaction was for Silverhawk to obtain the 

equivalent of a fixed-rate loan at interest rates more favorable than those 

otherwise available on traditional loans. (CP 93). 

The Contract allowed the Parties to get out of the Loan Package at 

any time, but a prepayment penalty would be due. (CP 93). Since the 

Loan Package was a revenue stream for KeyBank, the penalty reflects the 

discounted present value of KeyBank's lost revenue stream as a result of 

the Loan Package's early termination. (CP 64-65). To ensure fairness, 

the Contract contained an objective standard to calculate the amount due. 

(CP 67). The Contract required KeyBank to obtain quotations for the 

prepayment penalty from other banks based on their current market 

interest rates. (CP 59-60). The ultimate prepayment penalty was a 

formulation of those market quotations. (CP 64-65). 
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B. KeyBank Notified Loan Package Terminating Early. 

About eight years later, Silverhawk entered into an agreement to 

sell the Auburn property. (CP 93). In accordance with standard real 

estate practice, the Loan Package would be repaid at the closing with the 

proceeds from the sale. (CP 93). Since the Loan Package would be 

terminating early, Silverhawk understood that a prepayment penalty would 

be due as called for in their Contract. (CP 93). 

On or about December 2, 2008, Silverhawk called KeyBank to 

notify it of the pending sale scheduled to close later that month. (CP 93). 

KeyBank responded by emailing Silverhawk the amount required to 

terminate the Loan Package, which included a prepayment penalty of 

$106,283. (CP 93). However, KeyBank informed Silverhawk it was not a 

set figure and was based upon market conditions and, therefore, would 

need to be adjusted on the actual closing date. (CP 98-99). 

C. KeyBank Tells Silverhawk the Prepayment Penalty. 

In the midst of the closing on December 30, 2008, Silverhawk 

contacted Key Bank as directed. At that time, Key Bank provided 

Silverhawk the updated prepayment penalty of$123,167. (CP 94). In the 

approximately three weeks since the last quotation, the penalty had 

increased by $16,884. (CP 93-94). Silverhawk believed the increase was 

based upon market fluctuations of interest rates. Understanding it was 

contractually required to pay this amount, Silverhawk proceeded to make 

payment to KeyBank in good faith. (CP 88-89, 94). It should be 

reiterated that Silverhawk did not believe the increased amount to be an 
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arbitrary number proposed by Key Bank to commensurate an accord and 

satisfaction, but rather a prepayment penalty based upon actual market 

quotations. (CP 88-89, 94). Nor did Silverhawk dispute the amount based 

on its understanding that the amount was a prepayment penalty under the 

Contract, and the amount was calculated from actual market quotations as 

of the day of closing. (CP 88-89, 94). 

This new prepayment penalty amount was then communicated to 

the escrow agent closing the sale, and the amount required to terminate the 

Loan Package, including the new prepayment penalty, were wire 

transferred to KeyBank on December 30,2008 in one lump sum from the 

sale proceeds as planned. (CP 94). 

D. Silverhawk Discovers Prepayment Penalty Is Incorrect. 

The next day, December 31,2008, Silverhawk asked KeyBank for 

a breakdown of the penalty calculation. (CP 94). KeyBank promptly sent 

Silverhawk a Termination Analysis that contained its breakdown of the 

calculation, including the component interest rates KeyBank used to 

calculate the prepayment penalty. (CP 94, 103). Along with the 

Termination Analysis, KeyBank also sent Silverhawk a Termination 

Agreement it told Silverhawk to sign and return. But, upon review of the 

Termination Analysis, Silverhawk became concerned that the prepayment 

penalty calculation was not correct. (CP 89, 95). For verification, 

Silverhawk asked KeyBank for copies of the market quotations used in the 

calculation, which were required by the Contract. (CP 95). 
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After weeks of discussion, on January 20, 2009, KeyBank finally 

revealed to Silverhawk that it had not obtained market quotations at all. 

(CP 110). To Silverhawk's surprise, KeyBank had instead used some 

unknown and unverifiable process to calculate the penalty amount, which 

process was both unknown nor agreed to by Silverhawk and not provided 

for under the Contract. (CP 103, 105). 

When confronted, Key Bank claimed that it was not contractually 

obligated to obtain actual market quotations because the Parties had 

entered into an accord and satisfaction. (CP 110). In other words, the 

prepayment penalty was not really a prepayment penalty at all. (CP 110). 

Instead, the amount quoted by KeyBank on the closing date was just an 

offer to terminate the transaction, which Silverhawk paid, thereby 

canceling the Contract on which Silverhawk bases its claims for this 

action. (CP 110). Unsatisfied with KeyBank's explanation, Silverhawk 

subsequently brought this suit. (CP 1). According to Silverhawk's 

calculations, KeyBank's breach inflated the prepayment penalty and 

caused Silverhawk to overpay by at least $30,000. (CP 96). 

E. Silverhawk's Complaint is Dismissed. 

In its Complaint, Silverhawk asserted claims against KeyBank for 

breach of contract, violation of the Consumer Protection Act, and 

attorney's fees for failing to properly calculate the prepayment penalty. 

(CP 1-4). Instead of answering, Key Bank moved the trial court to dismiss 

Silverhawk's Complaint under CR 12(b)(6), and since evidence outside 
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the pleadings was presented KeyBank's motion was converted to a CR 56 

motion for summary judgment. (CP 5-12). 

As the moving party, KeyBank argued the affirmative defense of 

accord and satisfaction, claiming that the Contract on which Silverhawk 

based its claims was terminated. (CP 5-12). Because Silverhawk failed to 

address the applicability of the Contract, the trial court found no genuine 

issues of material fact that Silverhawk and KeyBank had entered into an 

accord and satisfaction, and granted KeyBank summary judgment on that 

basis. (CP 123). 

v. ARGUMENT 

A. Standard of Review on Appeal is De Novo. 

If the parties moving or responding to a CR 12(b)( 6) motion to 

dismiss present evidence outside the pleadings - as they did in this case -

the motion is converted to a motion for summary judgment. CR 12(b)(6). 

The appellate court conducts de novo review of rulings on summary 

judgment and engages in the same inquiry as the trial court. Lybbert v. 

Grant County, State of Wash., 141 Wn.2d 29, 34, 1 P.3d 1124 (2000). 

Summary judgment is only appropriate: 

[I]f the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, if any, 
show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a 
matter of law. 

CR 56(c); Atherton Condo. Apartment-Owners Ass'n Bd. of Dir. v. 

Blume Dev. Co., 115 Wn.2d 506,516, 799 P.2d 250 (1990). The moving 
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party must "demonstrate there is no issue as to a material fact and that, as 

a matter of law, summary judgment is proper." Id. All facts submitted 

and the reasonable inferences therefrom are considered in the light most 

favorable to the nonmoving party. Id. 

In this case, KeyBank was not entitled to summary judgment 

because Key Bank failed to establish the requisite elements of an accord 

and satisfaction. Alternatively, there are genuine issues of material fact 

relating to KeyBank's defense that should have precluded summary 

judgment. In any event, KeyBank did not sustain its strict burden and the 

trial court erred in dismissing the action on summary judgment. 

B. The Contract Required the Prepayment Penalty to be 
Calculated Using Market Quotations. 

The Parties agree that the occurrence of an Early Termination Date 

under the Contract would have triggered KeyBank's obligation to 

calculate the prepayment penalty by the market quotations. (CP 117). 

The applicable Early Termination Date provisions are as follows: 

§12 Definitions. "Early Termination Date" means the date 
determined in accordance with Section 6(a) or 6(b)(iii). 
(CP 64). 

§6(b)(iii) Right to Terminate. If ... 

(2) ... [A]n Additional Termination Event occurs, 

either party in the case of an Illegality, any Affected Party 
in the case of an Additional Termination Event if there is 
more than one Affected Party, or the party which is not the 
Affected Party in the case of a Credit Event Upon Merger 
or an Additional Termination Event if there is only one 
Affected Party may, by not more than 20 days notice to the 
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other party and provided the relevant Tennination Event is 
then continuing, designate a day not earlier than the day 
such notice is effective as an Early Tennination Date. 
(CP 58-59, and App. 1 hereto). 

Schedule Part lei) Additional Termination Event. For 
the purpose of Section 6(b )(iii) of this Agreement, it shall 
be an "Additional Tennination Event" with [Silverhawk] 
being the Affected Party if (i) the loan or other 
indebtedness in connection with which a Transaction is 
entered into by [Silverhawk] for the purpose or with the 
effect of altering the net combined payment of 
[Silver hawk] from floating to fixed or fixed to floating rate 
basis is repaid. (CP 67, and App. 1 hereto). 

The indebtedness referred to in Schedule Part 1 (i) is a reference to 

the Loan. Therefore, repayment of the Loan on December 30, 2008 

caused an Additional Tennination Event to occur under the Contract. 

Under §6(b)(iii), the occurrence of an Additional Tennination Event is one 

way to generate an Early Tennination Date under the Contract. 

The other way to create an Early Tennination Date is to designate 

such a date by notice as referenced in the latter part of §6(b )(iii) that says 

the a party "may by not more than 20 days notice to the other party ... 

designate a day ... as an Early Tennination Date." 

Silverhawk's interpretation of §6(b)(iii) is consistent with other 

provisions in the Contract, such as §6( c) that says: 

Upon the occurrence or effective designation of an Early 
Tennination Date, no further payments ... will be required 
to be made ... [and] the amount, if any, payable in respect 
of an Early Tennination date shall be determined pursuant 
to [the market quotation calculation in] Section 6(e). 
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(CP 59). Section 6(c) specifically refers to two distinct scenarios: the 

"occurrence of an Early Termination Date," and the "effective designation 

of an Early Termination Date." The first occurs by default upon 

repayment of the Loan as discussed above, and the second happens upon 

notice of an Early Termination Date. Under both scenarios, KeyBank 

must calculate the prepayment penalty according the Contract. (CP 59). 

In this case, the Loan was repaid and KeyBank claims it gave no notice 

designating a date, so an Early Termination Date occurred on the 

December 30,2008 Loan repayment date by default. (CP 7). 

It is important to keep in mind the purpose of the prepayment 

penalty provision. As stated above, the Loan Package was an income 

stream to KeyBank and the prepayment penalty represented the discounted 

net present value of that lost income stream. KeyBank required the 

prepayment penalty to ensure that it would receive the economic benefit of 

the deal even if the transaction terminated early. The prepayment penalty 

provision makes no sense unless the borrower (in this case Silverhawk) 

can in fact terminate the transaction before the expiration date under the 

Contract terms. Otherwise, the prepayment penalty provision is 

meaningless. 

Since Silverhawk has established the existence of an Early 

Termination Date under the Contract, the amount paid by Silverhawk was 

in fact a prepayment penalty, albeit incorrectly calculated by KeyBank, 

which is a breach of the Contract. 
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c. There was No Accord and Satisfaction. 

KeyBank attempts to overcome its contractual obligations by 

asserting the affirmative defense of accord and satisfaction. The elements 

of accord and satisfaction are: (1) a bona fide dispute; (2) an agreement to 

settle the dispute; and (3) performance of the agreement. Paopao v. State. 

Dep't. of Social and Health Services, 145 Wn. App. 40,46, 185 P.3d 640 

(2008). KeyBank bases its defense on the disputed verbal exchange 

between Silverhawk and KeyBank on December 30, 2008. (CP 9-10). 

During that verbal exchange, KeyBank claims it "offered" to terminate 

Loan Package in exchange for $123,167 and Silverhawk "accepted" by 

making payment of that amount. (CP 116). In direct conflict with 

KeyBank's characterization, Silverhawk claims that it understood the 

payment to be the prepayment penalty due under the Contract. (CP 89). 

KeyBank's defense fails for two reasons. First, there was no mutual 

agreement to create an accord. Second, there was no bona fide dispute. 

1. There Was No Mutual Agreement. 

"Accord is an agreement for the settlement of a claim by some 

performance other than that which is due, and is governed by the 

principals of contract." Boyd-Conlee Co. v. Gillingham, 44 Wn.2d 152, 

155,266 P.2d 339 (1954). To create it, there must be an intention by both 

parties to make such an agreement. Id. "The important question is 

whether there was a meeting of the minds as to a genuine compromise, 

arrived at through mutual agreement, and not 'fallen into inadvertently.'" 

James S. Black & Co. v. Charron. 22 Wn. App. 11, 15, 587 P.2d 196 
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(1978)( citations omitted). In order to satisfy this element, the intended 

compromise must be made clear to both parties. Boyd-Conlee Co., 

44 Wn.2d at 155. 

In this case, KeyBank has failed to show that Silverhawk agreed to 

terminate Key Bank's obligation to calculate the prepayment penalty by 

market quotations. First, there is no evidence that KeyBank made its 

intentions to do so clear to Silverhawk. In fact, KeyBank masked its true 

intentions. First, the Contract called for a prepayment penalty, but 

KeyBank never indicated that it was operating outside the framework of 

the Contract. (CP 88-89, 94, 111-12). For this reason, Silverhawk had no 

cause to think the amount quoted by Key Bank was anything but the 

prepayment penalty required under the Contract. (CP 94, 88-89, 111-12). 

Second, KeyBank's representations led Silverhawk to believe that 

Key Bank was operating in accordance with the underlying Contract. 

Key Bank stated that the prepayment penalty was based on market 

conditions, which is consistent with the Contract. (CP 89-99, 101). 

Further, KeyBank represented that the transaction could not be terminated 

until the Loan was repaid, which is also consistent with the Contract. 

(CP 98-99, 101). These facts show that Silverhawk was unaware and, in 

fact, had no reason to know of KeyBank's intention to create an accord 

and satisfaction. 

In James S. Black, the court addressed the necessity of a genuine 

compromise for an accord and satisfaction, emphasizing that an accord 

cannot be "fallen into inadvertently." James S. Black, 22 Wn. App. at 15. 
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In that case, there was a dispute between and landlord and tenant. 

Id. at 12-13. The tenant was liable for repairs to his unit, and the landlord 

sued for damages. Id. Due to a clerical error, the landlord accidently 

returned the tenant's security deposit. Id. at 14-15. The tenant claimed 

that the return of the security deposit was an accord and satisfaction that 

discharged the landlord's claims for damages to the rental unit. Id. at 15. 

That court found that the inadvertent return of a security deposit did not 

operate as an accord and satisfaction because there was no mutual 

agreement to settle a dispute. Id. Similarly here, the inadvertent payment 

of an amount Silverhawk thought was the prepayment penalty due under 

the Contract does not establish a mutual agreement to settle a dispute. 

KeyBank relies on the Termination Agreement as evidence the 

alleged oral agreement between Silverhawk and KeyBank, but KeyBank 

improperly characterizes the significance of this document. (CP 9-10). 

The Termination Agreement was actually not an agreement at all, but 

simply an acknowledgement of the transaction's termination for the 

Parties' records, which is common in the commercial context. It should 

also be noted that Silverhawk did not receive the Termination Agreement 

until December 31, 2008 - after payment in full was made to KeyBank 

and the transaction had already been consummated. (CP 94). The 

document could, therefore, only be considered a record of the prepayment 

penalty paid by Silverhawk, and the resultant termination of the 

transaction. Further, the document was not properly executed and, 
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therefore, could never be considered a binding contract as suggested by 

KeyBank. (CP 116). 

It should also be noted, that payment of an amount that one is 

legally bound to pay and agrees is due, is not consideration sufficient to 

create an accord and satisfaction. Dodd v. Polack, 63 Wn.2d 828, 

389 P.2d 289 (1964). In this case, Silverhawk was legally bound to pay a 

prepayment penalty upon early termination of the transaction. Since 

Silverhawk only paid an amount that it was legally bound to pay - albeit 

incorrectly, arbitrarily and unilaterally calculated soley by KeyBank - the 

payment could not have constituted proper consideration for an accord and 

satisfaction. 

In sum, since Silverhawk did not have full knowledge of the facts, 

specifically that the amount quoted by Key Bank was not the amount 

required under the Contract and instead some arbitrary amount offered to 

terminate the Contract, there could have been no meeting of the minds. 

Without the intention of both parties to make such an agreement 

KeyBank's defense fails. KeyBank's mere allegation of an oral 

agreement - which Silverhawk flatly denies - is not sufficient to constitute 

an accord and satisfaction and the trial court erred in granting it as a matter 

of law. Alternatively, the existence of an accord is a disputed issue of 

material fact that also precludes summary judgment. 
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2. There Was No Bona Fide Dispute. 

Not only does KeyBank fail to establish an accord, but it also fails 

to establish the existence of a bona fide dispute. A bona fide dispute must 

exist at the time the accord is created and performed. Housing Auth. of 

County of King v. Northeast Lake Wash. Sewer and Water Dist., 56 Wn. 

App. 589,596, 784 P.2d 1284 (1990). 

In this case, the prepayment penalty was WIfe transferred to 

KeyBank on December 30, 2008. (CP 94). At that time, both Parties 

knew that Silverhawk was obligated to pay a prepayment penalty as a 

result of the Loan Package's early termination, so there was no dispute. 

(CP 93). The bona fide dispute did not arise until nearly three weeks later, 

on January 20, 2009, when KeyBank revealed that it had improperly 

calculated the amount. (CP 95-96). Indeed, Silverhawk had no reason to 

dispute the charge until it realized that market quotations had not been 

used by KeyBank. (CP 95-96, 110). Although, KeyBank disputes the 

payment date, claiming payment was not made until "on or about 

January 7, 2008," this factual dispute is not relevant. (CP 17). Even 

assuming KeyBank's later payment date is correct, the bona dispute 

relating to the payment amount still arose after payment, which again rules 

out the existence a bona fide dispute. 

In Housing Auth. of County of King, the Northeast Lake Wash 

Sewer and Water District ("District") under charged the Housing 

Authority for utility services. Housing Auth. of County of King, 56 Wn. 

App. at 591. When the District later tried to collect the undercharges, the 
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Housing Authority claimed that the District's acceptance of its payment 

constituted an accord and satisfaction, which discharged the Housing 

Authority's obligation to pay the additional amounts due. Id. at 598. The 

court in that case found there was "no accord and satisfaction because 

there was no dispute at the time the bills were rendered [by the District] 

and paid [by the Housing Authority]." Id. In the same way, payment by 

Silverhawk could not have been made to settle a dispute because at the 

time the alleged accord was created and performed both parties understood 

such an amount was due, and Silverhawk thought the amount was properly 

calculated under the Contract. As such, KeyBank has failed to establish 

another necessary element of accord and satisfaction, and its defense again 

fails. Alternatively, there are genuine issues of material as to when the 

dispute arose and the payment date, which also preclude summary 

judgment. 

3. Silverhawk Did Not Assume the Risk of Mistake. 

In addition, KeyBank tried to establish that Silverhawk's payment 

was not a mistake. KeyBank claims that Silverhawk agreed to pay the 

prepayment penalty it quoted without knowing whether it was accurate, 

and, therefore, Silverhawk bore the risk that the amount was not correct 

and cannot be afforded relief. (CP 10-11). For its proposition, KeyBank 

primarily relies on the decision in CLP (Delaware) LLC v. Conley, 

110 Wn. App. 786, 791, 40 P.3d 679 (2002). The other cases cited by 
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KeyBank on involve personal injury liability releases and are not factually 

relevant. 

In CLP (Deleware) LLC, CLP entered into a contract to buy 

nursing facilities from Conley for $48 million plus an "earn out" payment 

contingent on the facility's earnings. The parties used both Conley'S and 

CPL's financial statements to calculate the earnout payment of $2 million. 

After making payment, CLP notified Conley that it had discovered that the 

earnout payment calculation was incorrect and demanded refund. The 

court found that CPL was not entitled to a refund because it assumed the 

risk of the mistaken calculation. In that case, CPL had information 

showing the unreliability the financial information used to calculate the 

earnout payment. CLP (Delaware) LLC is distinguishable for two 

reasons. First, in that case both parties had full access to the information 

used for the basis of the calculation. Second, both parties knew the 

information used in the calculation was unreliable, but despite this decided 

to proceed. 

Unlike CLP (Delaware) LLC, KeyBank was designated as the sole 

Calculating Agent in the Contract and was responsible for providing an 

accurate calculation based on the Contract provisions. (CP 67-68). 

Further, Silverhawk had no information that the penalty was incorrect or 

unreliable, nor did it have access to any of the financial information used 

to calculate the prepayment penalty. For these reasons, CLP (Delaware) 

LLC is not controlling in this case. KeyBank should not be allowed use 

this inapplicable legal theory to circumvent its contractual obligations. 
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VI. CONCLUSION 

In conclusion, repayment of the Loan constituted an Early 

Termination Date under the Contract, and triggered KeyBank's obligation 

to calculate the prepayment penalty by actual market quotations. Its 

unilateral decision to ignore these contractual safeguards for its own profit 

is not justified under the doctrine of accord and satisfaction, but is a 

breach of contract for which Silverhawk is entitled to damages. 

For the forgoing reasons, Silverhawk asks that the trial court's 

Order granting KeyBank's Motion to Dismiss on summary judgment be 

reversed. And further, that this Court remand this case for further fact-

finding and proceedings on Silverhawk's claims for breach of contract, 

violation of the Consumer Protection Act, and attorney fees. 

DATED this 24th day of January, 2011. 

Ma gan Hurs, 
Counsel for A ellant 
1911 SW Campus Drive #774 
Federal Way, WA 98023-6473 
Tel: 253-797-0774 
Email: mayganhurst@gmail.com 
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L U.S. Mail (first-class, postage prepaid) 

Facsimile 
X Email 

I declare under penalty of perjury under the laws of the State of 
Washington that the foregoing is true and correct. 

DATED this 24th day of January, 2011, at Federal Way, 
Washington. 
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APPENDIXl 

(2) to periotm, or for any Credit Support ProYIder of Iudl party to perlonn. any oontingent or 
other obUgaIIon which !he party (or aucII Credit SUpport ProvIder) haa under any Credit Support 
Ooc:ument!elatlng to such TranSllCllon; 

(Ii) cr.dIt event Upon M.",.,.. If "CredIt ewnt Upon Merger" Is epecIfted in !he Sc:beduIe _1IppIyIno 
to the party, sucI\ pany m . ..,., CfedIt Suppolt Provider of X or any appIeabIe SpecIIIed Endty of X 
conSOlidates or amalgamates wIIh. or merges with or into, or transfels all or substlllntialy aI its -ca 10, 
another entlty and such action does IIOt coneutule an event described In SectIon 5(1){vIII) but the 
credItWorthiness of !he resuIIIng, SUlVMng or transferee entity Is matertaIy weaker Ihan lhat of X. such 
Credit Support Provider or auch Specilled Entity ... the ca .. mev be, Immediately prior to tuCh action (and, 
in such event, X or lIS successor or traMfaree, as appropl1ate, will be the AtI'ected Party); or 

(HI) Additional Tennlnlltlon fWnt. If any 'AddIIIonaI Tennnallon Event' Is specIIIed In the Schedule 
or any Conftrmation .. applying, the occurrence of such event (and, In auch event, the Atrectad Party or 
AffectIId Parties shall be as · spec:IIIad for such AddItIonal Tennlnatlon Event In the Schedule cr such 
ConlIrmattoo), 

(C) Event of oetau/t and 1IIfItpRty. If In event or circumstance which would oat.wIse CIII\8IIIule or give lise 
to 11\ Event of 0efIIuII also consIIIutet an l1iegaiity. It will be treated as In IIIegaNty and wi! not constitute an Event of 
Default .. . 

8. . Early Temtlnatlon 

(a)· RIght to rennlrnrte Followfng EVent of o.t.Uit. If at any time In Event of Default with I'Qpect to a party 
(ttle 'Defaulling Party") has oocured and Is than conUnUklg, the other party (the 'Non-defIUItIng Party') may, by not 
mora ttlan 20 days notice 10 the oetauCllng Party speeIfyIng the relevant event of Default. designate a day not earlier 
than the day such notice is effective as an Early Termination Data In respect of aft outstanding Transactions. If, 
however, 'Automatic Earty Tennlnatlon" Is speQfied In the Schedule at applying 10 I party, then an EaI1y 
Tenninallon Data In respect of aN outstanding TranActions will occur Immediately upon the occumtnce with respect 
to such party of an Ewnt of Default epedftecIln SecIIon 5 (a)(YII)(1), (3), (5), (6) cr, to tha extant _/ogoul theralo, 
(8), and as of the time immediately preceding the Institution of the relevant procaed/ng cr the presentation of the 
relevant peIiIIon upon !he oc:currtne:e WiIh respec:t to such party of an Event d Default spacIfted In SectIon 
5(a)(vU){4) or, 10 tha extent anafogouSlhereto, (8). 

(b) RIght to r.",.,ln." FoIIowin{1 r.""fmtt/on ewnt. 

(I~ Notte.. If a TerminatIOn Evant occurs, an Affected Party wi', ~ upon becoming aware of It, 
notify ths other party, 1pecifyIng!he nature of that TarmInaIlon Event and aadt~ Transaotlonand 
wIB also give such other informallon about \hat Termination Event III the other party may ~abIy 
require. 

(0) Two Affected hrtIu. If an Illegality under Section 5(b)(i)(1) ooours and Ihefe are two Affected 
Partle$, each party will use all reasonable efforts to reach agreement within 30 days after nob !hereOf is 
giVen under Secllon 6{b){I) OIl action to avoid \hat Termination Event. 

RIght to rennIn"'. It:-

(1) 8n agreement under Section 6(b)(H) has not been effected with respect 10 all Affected 
Transactions within 30 days after an Affected patty gives notice under Section 8(b)(l); or 
(2) .. an JIII!g~ty otherlhan that refelnJd to In 5edIon.a(lIl(tI), a Oredlt Event Upon Meltlir of lln-

. . _., ·'Additlonal Tennlnatlon Event occurs, 

either party in the case of an IRegality, any Affected Party In \he case of an Additional Termination Event if 
. there is more than one Affected party, or \he party which is not the Affected Party In the case ot a Credit 

6 
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" Event Upon ..... or 81\ MdII1Dn11 Teooinlllon Ewnt" .... ill onIf one ~ P8Ity 11'11'1. • Of not men 
.; .... 20 • ..,..10 .... aII"".I\I'''' pnwfded IbIl the.......,.. ~. Ewnt.u.. conanul. t .cfealgnale • daV not ..... 1hIn .... sllClt noIk:eit eftIecIIiIe II In Eaftf T~ DIllin lWIpeCt of 

all A1reded TIWIdCIIons. 

(e) ar.ctclfDn'."," 

(I) If noUce dIIIO"'*'O at _ T ........ DID It onn undet SICIion eel) or (b), the EerIy 
T ...... Olilll wilt ClCCUl on lie cia so ~ wNIIer (It not 4tIe releVant Event Of De&lUIT C)I' 

T~EYeIi .. tfIen~ 

(i) Upon fha OOCUIlwa or ...... dMIgMIIan of an e.ty TermiAIdIan.Daie. no ti.rtber ~ or 
cfaIIwriIII unrdef Sad:ln 2(e)C1) or 2(d) ~ ftIIIIIIICt d.,. Tem1Ilated T~. will .,. I8quIred 10 .,. 
made, bUt wl-..1ftjudIGe lD die caw pnMIigns of 1ft ~ ThII 8mOUilt. If any. payabIt til 
!MC*ltofart &any TtmINIIon ...... .,.~ PInIl*,UO SecIon 8(8" 

~ 

(t) SI,,"w. On or • eDCIft· ........... prMIIc8* foIrMfn,g l1li CIOIIII'niInOe of In early 
TermInI8on".... ...... wIl ........ c ___ an .. _lf.".~b1 ~8(.)-
,.. pnMIIe 10 III o1het _ II ......... (1) ~ In __ 1liiie delll.1UdI cab""'t (h:fucIng at 
.-e1eYlnt quoIItioM and ....,.,. Iny amount ..,.... tItder Section 8(.)} end (2) g/Wlg ....... of ... 
,~ecc:ot.Itt ., which any .... ~ JjJI1IlD be paid. In ... abunoe of ~ oontl'lll8fioft 

!jOt'll ..... IICUll8 of • quatatIon obf:INd In cIIdIrrnlftIno • Marbt QuotatIon. .... ~. of the party 
obtIlnlnt IUd1 quoIIIIIM wW be COf'ICIuII¥a ....... d .......... cted ~ of such ql.lOl:alion. 

(I) . ".",...0.. An amount c:a!a*IIId ..... due In lWIf*t of 8I't/ earty TennlMlian DI1de undllr . 
Section 6(.) willie payaIi!I on 1M dIIy tMtnolk»oflw amount ..... Ie 4Iffec:IIve (In V1e CII\JIt Of 1ft e.ty 
TtIl'IINIIon DellI which If deIIgneIId or 0CQft ... _1M of .. Event of 0IIfNI) and onlt1e *' VItIIch ,. 
twit l.DOII .,.... DIIp .... 1t1e dIIy OR WhICh noIce "'1IIt1lnOUllt payable flJeIJIII::4Ive Ci't thIt .. or 1ft 
_ TeanII.1IOo1 0Ite which III desIgnabId .. a reIUIl of. Termlnlllkln EwnI). SUCh amount willie ,.. 
...... WIll (to fie __ ptnn1IIcl .... IIPfIIIaIbIe law) IntiIfeIt ....... (before as· ..... efter 
)Jdt1l'lelnQ. fi'am c-r 1ncfucIkIg) !he I8Ievent ~ T4llmirlillllau Date 10 (but UCIudIng) ... daCII tucfllmount 
I, paid. • lie Appbble Rata. Suc:b IIIItINIt .. .,. ctlcullfld on lie belli of dilly campau,. .,.. tNt 1CIuaI..,.,. ~. __ 

(a) ,...".". CJII &JIy r.,.."..".. If 81\ _ TermhlIIon DIlaOCCUfl, lfIe toIIowing ~ ... apply 
..... OR the pITIIBa' eIedion In ... ScIedIQ of a ..,~ .......... "MIrtcet QuofaIion" or "LoII". and • 
.,.,... mehId, ......... "fht MIIhod" or the "8eoand Method". • the .... filiI lit d ...... ~ 
....... or payment mIfIIod III .. 8cheduf .. ltwlll .. deemad ......... ~· or" "SecondMelhad'." 
.. C8Ie may bit. WIll .~. 'T'Mamount,.l anr. pavIbIe In.....,. of an _ lannlnation DIU and dtIIrmIned 
putlJUant to .... Section ~I be subject 10 any Set4. 

{I) EWtJfS 01 0II#HIIt. It .... E8IIy T«minIIlon I'8IUIIB fran an Event 01 DefuIt-

(1) FIt$t MIIhtJd 8IId ,.,. QuofItIon. If ti1e FJqt MeIhod and Marbt QU04aIICn ~. the 
DefaUIing Pifty wi PIIY 10 Ihe ~ party !he excMI, if. potIiItve number. or (A} !he .... 
of 1M ~ Amount IdeliW'l!linod by !fie Hon-doifaulUoil PlIIlty) In fWIIl8Ct Of the TenntnatecI 
TlansaclOna ...., !he Unpaid Amounts awt,. to .... ~1Iing Perty over (8) IhIt UnpMI 
~ .. ~_~theOe!a~~. 
(2) FInIt MeIhod· and Lon. If the Fftt UeItIod and Loea apply. IIMt Defaulting Paty wit per to 
ltIe Non-defaulllng Party. If a podive number, 1he Hoflodefaullfng Party', Lost In relpeel of this 
Agreement. 
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SCHEDULE TO THE MASTER ACJU;EMENT 

dated as orNovember S, 1998; 

between KeyBenk Natioaal AssoeiatiOD and Silver Ibwk LLC 
("Party A") ("Party BW) 

Part I. Termilllltiob Provlsio .... 

(a) "Specljled Endty" means in relation to Party A for the purpose of: 
Section 5(aXv), ......IN~olQ.n!3ie ____________________ _ 

Section 5(a)(vi) • ......INol.lonQ.l.l::e ___________ ~----,......----

Section 5(aXvii),--'N-"one"""" ____________ ~--------

Section5(b)(ii), ......IN~ol:ln~e'--__________ __._--__ -----

and in relation to Party B for the purpose of: 

Section 5(aXv), Any cuneot or future Affiliate ofparty B ,. 

Section 5(aXvi), Any current or futuJ'e Affiliate ofPl!rty B . 

Section S(a)(vii), Any current or fUI\Ire Affiliate ofPany B·.·. 

Section S(bXii). Anycurrent or future Affiliate of Party B ." 

(b) "Speclfkd TlYIItSiICIion" will have the meaning specified in Sectipn 12 of this Agreement 

(e:) The "Ctws Default" provisions Or Section 5(aXvi) will apply to Party B. 

(d) "SpecJjld lndlbted"t$S" will have the meaning specified in SeIct!on 12 of this Agreement 

(e) "Thnshold A_IIIJI" means $100,000. 
" i 

(1) The "Cndlt E,en' (}pon Mergu" provisions of Section 5(bXil) ~i1l apply to Party B. 

(g) The" Automatic Etlrly Termiltlllioll" provision of Section 6(a) wib apply to Party B . 
. \ 

(h) Paymelfts Olf Emly TemtillllliDII. For the purpose of Section 6(e) bf this Agreement: 
The Second Method and Market Quotation will apply. 

Additional Termlnlll10n E~enl: For the purpose of Section S(b )(iii) of this Agreement. it shall be an 
.. Additional Termination Event" with Party B being the Affected Party if(i) the loan or other 
indebtedness in connection with which 8 Transaction is entered illto by Party B for the purpose or 
witl} the etrect of altering the net combined payment of Party B f~m a floating to fixed or a fixed to 
floating rate basis is repaid, whether upon acceleration of prilll;ipal, at maturity. or otherwise, or for 
any other reason ceases to be an obligation of Party B. with or without the consent of Pany A, Of (ji) 
any Credit Support Document expires, terminates, or c:eases to be in full force and effect for the 
purpose of this Agreement unless this Agreement is expressly lIJIlended in writing to reflect that it is 
no longer a Credit Support Document hereunder. 
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