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I. ASSIGNMENTS OF ERROR

1. Tha trisl court erread in considering matters
outside thz pleadings in adjudicating the defenmsa' CR 12(c)
moticn for judgment on the pleadings.

2. The triel court erred in dismissing all claims
based on thz doctrine of cgllateral estooppsl.

3. Thz trizl court erred in dismissing Count Four of
the Amenced Compolaint - the retaliation claim - hased on a
collateral estoppel defense that was naver raised.

IT. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. 4h the decisicn on respeondent's CR 12(c)

0

the

o]

motion had to bs limited to mattsrs se2t forth in ths

{h

nlsadings. ASSIGNMENT OF ERROR NO. 1.

2. Whether thes dsfsnsz2 met its burden of presenting
admissible evidance of a previous federal decision it
clzimed as an =2stoppel. ASSIGNMENT OF ERROR NO. 2.

3. Uhether the defanse met its burden of oroving

identity of issues betuwsen this cass and the prsvious

federal decisicon it claimed as a2n estoppel. ASSIGNMENT OF

4, Whethar the defanse met its burden of proving that
applization of collateral estoppel would not work an

injusticz in this case. ASSIGNMENT OF ERROR NO. 2.



5. Whether the retaliation claim asserted in Count
Four of the Amended Complaint can be dismissed whers no
motion for dismissal was made and collzsteral estappel was
never asserted. ASSIGNMENT OF ERROR NO. 3.

III. STATEMENT OF THE CASE

1. Substantive Facts. Appellant Matthew Silva sued

respondent Deborah Holly, a prison grisvance cacrdinatcr,
for censoring the content of thras (3) ssparate official
grisvances he filed at the Monrce Corrsctional Camplex
(MCC). Clerk's Papers (CP) 40-44, He alsc sued Ms. Holly

far retaliating against him by issuing an infraction when he

i

had her szrved with this lawsuit. CP L4-4
In Count One, Ms. Holly allegedly told Mr. Silva he
had to re-write Grievence Nao. 09-74416 bzcauss it included
"multiple, unrslated issues”. CP 41. In fact, the actions
camplained of wers g1l relatad. Id. In Count Twa, Mr.
Silva alleged that Ms. Hollv refused to orocess Grievance
Ng. 09-15060 becausz it cited Revised Code of lashington

(RCW). CP 42, 1In Count Thre=, he says Ms. Holly refused to

11}

than

pracess Grisvanmcs No. 05-13180 hecause it included mor

Iy

ang issue. Count Four clsimed that Ms. Haolly retaliastzd b

<

infracting Mr. Silvz for suing her. CP 4L4-45. The defzansse

=

never filed an enswer to the Amended Complaint. Thez trisl

1]

court dismissed all Counts. CP 4.



2. Procedural History. 0On July 20, 2009, Mr. Silva

filed and served Ms. Holly with the initial Complaint. CP
64-69; Washington State Gemeral Rule (GR) 3.1. Ms. Holly
filed an answar on sbout August 20, 2009. CP 58-63. In her
answar, Ms. Holly explicitly admitted that she refussd to
process Mr. Silva's grievancas unless he changesd their
cantent. CP 59 at lines 20-24; CP 60 at lines 5-10 and 17-
20.

On gbout July 15, 2010, the defense filsd a motion for
judgment on the pleadings. CP 47-57. Although a2 varisty of
legel thecries were asserted, the cnly theory at issus in
this appeal is the claim that the deoctrine aof collateral
@stoppel warrants dismissal aof this action in toto. CP 50-
52. Specifically, the defense asserted that a previous
faderal decision in 2 different lawsuit estops Mr. Silva's
claims here. Id.

Mr. S5ilvza resoondad that collateral ssioopsl canngt be
aopplied hers becausz the defense failed to present any

admissibles svidence of ths prior proceeding., CF 34-35. The

4]

record below shows that z2ll the defense presented as

"avidence" in support of its collateral estagpal.argument
were references to unpublished Westlaw citations. CP 35-
36. He also presentsd an Amended Complaint and asked the

trizl court for leave to amend. OCP 40-45.

(3}



Tha defense replied without addressing Mr. Silva's
arguments abgut the lack of evidence to support an estoppel.
CP 256-27. After s hearing, the trizl court granted Mr.
Silva's motion to amend and dismissed the entire case "[aln
the basis of collateral estoppel". COF &4,

Mr. Silva filed a mation for reconsideration and
pointed out the complets lack of proof on the elements of
collateral estoppel. CP 18-21. He also arguesd that
application of collateral estoppsl would work an injustice
and that Count Four of thz Amended Complaint was not even
within ths scope of Ms. Holly's CR 12(c) motion. CP 21-2¢.
The defense responded without addressing any of the merits
of Mr. Silva's collateral estoppel arguments. CP 7-8 (NOTE:
CP 7-15 from the Clerk's Papers appears to be =rroneous,

Attached and incorporated ss Appendix 1 is a true copy of

ot

me document from Mr. Silva's file that should be SUZ 42

-ty

~am Tha supericzr court cierk’s file. It only apcears to be
six (A) pages long so Mr. Silva has raferred to it herein as
CP 7-12).

Significantly, Ms. Holly admitted that Count Four =f
the Amended Complaint was not witﬁin tn2 scooe of har motion
for judgment on the oleadings. CF 3. 5till, the trial
court darnisd the motion for reconsideraticn without comment.

CP 3.

=~



On Novembsr 18, 2010,-Mr. Silva filed and served a
timely notice of appeal. CP 1-2. At the direction of this
court's clerk, Mr. Silva filed and served a supolemental
notice of appeal on March 24, 2011. See Appendix 2,
SUPBLEMENTAL NOTICE 0OF APFEAL WITH PROCF OF SERVICE. This
timely coening brief follous.

IV. ARGUMENT
1. THE DISMISSAL 0ORDER MUST BZ REVZRSED BECAUSE THE
TRIAL COURT CONSIDZRZID MATTERS OQUTSIDE THE
PLEADINGS WITHOUT TREZATING RESPONDENT'S CR 12{c)
MOTION AS A SUMMARY JUDGMENT MOTION UMDER CR 55,
A motiorn for judgment on the pleadings addreassass the

adequacy of tne2 pleadings and relies only cn matters alleged

in them. \Uashington Civil Procedure Deskbook, Second

fdition and 2008 Supplement, § 12.5(2). Questions of lauw

are sppraopriate for dstermination under CR 12(c). Gam

Trading Co. v. Cudshy Corp., 22 Hn.App 273, 233 n.1 {1573),

aff'd, 92 Wn.2d 956 (1573). In a motisn for judgment cn the

n

pleadings, the facts in the complaint must he accepted a

\0
(@4

S~

true. Eailey v. Town of Forks, 38 Un.App 656, 657 (1984),

rev'd on gther grounds, 108 Wn.2d 262 (1587).

A motion to dismiss made after an answer has bes=n
filed will be considerad as a motion for judgment on the

oleadings. Mever v. Dempcy, 43 Wn.App 758 (1537). On

appeal, the legal standard is whether or not the nonmaving

party could provs any set of facts that would entitle the

n



nonmoving party to relief under the complaint. Rath v.
Bell, 24 Wn.Agp 92 (1979).

According to CR 12(0}, a motion for judgment cn the
pleadings may only bs filed "after the pleadings ere
closed". The rule mandates in pertinent gart that:

If, on a motion for judgment on the pleadings, matters
outside the record are nresentad tc and not sxcluded
by the court, the motion shall be treated as one for
summary judgment and disoosad of as provided in rule
55, and sll parties shell be givsn reasonzsble
ooportunity to present all materizl made zertinment to
such z motion by ruls 354.

(]

R 56(c) requires 28 days notice prior to

4

ny negaring

iy

on a summary judgment moticn. This time would have allowsd
Mr. Silva to obtain and oresent extra-recaord evidence to

support his opposition to collaterzl astoppel in this case.

[}
20

Id. Howsver, bscause Ms. Holly's 12{c) motion wes not

trzated as onz for summary judgment under CR 54, mattars

(88

outside the plesadings had to be sxcluded by the trizl court

as a matter of law. CR 12(c). 0On the silent record tha

should have been, then, the collatersl sstoppsl defznss

would have failed. Because thes trial court erred in

]
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considering matters outside the

dismissal order should be revsrsad.
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2. BECAUSE THE DEFENSE FAILED TO PLEAD COLLATERAL
ESTOPPEL AS AN A"FIRMATIVE DEFENSE, AND BECAUSE NO
EVIDENCE WAS PRESENTED FROM THE RECORD OF THE PRIOR
FEDERAL PROCEEDING, THE RESPONDENT FAILED TO MEET
ITS BURDEN GF PLEADING AND PROVING AN ESTOPREL
DEFENSE.

[l
-
b |

Wnether or not collatersl sstoppzl aoplies to preclude
relitigation of an issus is 2 guestion of law that is

reviewsd de novo. State v. Vasquez, 109 Wn.App 310, 314

Cslistzral =stoppel, or "issus preclusiontt,

v. Day, 124 un.2d 318, 324-25 (1994). Collsteral estappel
is thz applicable preclusive principlz when "the subsequent
suit involves a differsnt claim but the same issue’”.

Phillip A. Trautman, Claim And Issue PFreclusion In Civil

%3]

).

Litigation In Washington State, 77 bash.L.Rev. 805 (1088¢

Thz preooonent of the aopplication gf collatsral
estopp2l in a particular case bears the burden of proving
four (4) elements: (1) the issuz previcusly decided is

identical to the current issue; (2) thz prior adjudication

M

nded in a final judgment on the merits; (3) the party

against whom tha doctrine is assartsd wa

ey

pzarty ta or in
orivity with a party to the orevious case; and (&)
aoplication of the doctrine will not work an injustice.

Thomoson v. DOL, 138 Wn.2d 783, 753 (1939).




Collateral estoppel is an affirmative defenss and tha
party asserting th2 doctrine bears the burden of proof.

State Farm Mutual v. Avery, 114 dn.App 253, 304 (2002).

Failure of proof on any one element is fatal to the

proponegnt's collateral estoppel defense. Lemond v. DOL, 143

Wn.App 797 (2008).

In the context of a collatsral esstoppel defense,
"'elompetent evidence' is synocnymous with relevant and
admissible =vidence". Lemond, supra. "The record of the
orior acticn must be befeore the trial court so that it may
determing if the doctrine precludes relitigation of the

issue in gusstion'. Beagles v. Sesttle First Nat'l Bank, 25

Wn.App 925, 532 (1980). Certified copies of ths necessary
documents from the orior procseding must be before the trial

court. Id at 931-32. Thz lWashington State Supreme Court

explained:

In the zas2 at bar, thes triesl court filsed a memgrandum
opinion, refarrin nat only to the plsadings in the
oricr action, which wera plsaded by rsspendent and
admitted by =sppellants, but to the memorandum opinion
filed by the trial judce. As no evidence was
introduced in the cass st bar, the records in the
origr action, savs as admitted by the oleadings
herein, were not properly before the court.

e} '“l

In the cass cf Pacific Iron & Steel Works v. Geerig,
55 Wash. 149, this court held that, to bs available as
res judicate, the record in the prior action must be
nleaded and introducsd as evidence ...

The trial court, then, in ruling upon th2 cuestions of
law presented, con31db-ed matters which wars not
properly gefaore it, no evidence having besn
introduced. ...The trial court erred in granting
Cater's motion for judgment on ths pleadings.



Bodenack v. Cater's Motor Freight System, Inc., 198 Was

21, 29-30 (1939).
In the instant case, respondent failed to plead
coliateral sstoppzl as an affirmative defsnse. TP A1.

Further, no certified copies of the complaint, =znswer and

final judgment from ths alleged prior federel action were

ot

hz

pu]

]

offered by the defenss. a , resgpondent merely
referenced thres (3) vague orders by their unsublished
Yestlaw citations. Mr. Silva could not chbtain these
unpublished orders, nor did he agree that they were accurate
or before the trial court. CF 35-35. Respondent's failure
tg plead collsterel estopoel as an affirmative defense,
counled with the undisputablz failure to produce any
“"admissioles evidenc=" in support, warrants reversal of the

trial court and denizl aof the motion for judgment cn the

pleadings.

3. EVEN IF REFERENCE TO THE UNPUELISHED WESTLAUW
CITATIONS UAS SUFFICIENT TO PLACE THE COLLATERAL
ESTOPPEL DEFENSE BEFUORE THE CCURT, RESPOMDENT
FAILED TC PROVE IDENTITY OF ISSUES SC THE DEFENSE
SHOULD HAVE BEEZN REJECTED.

Collateral estoppel regquires that the issus in the

one at hand.

1]

prior adjudication bs identical with th

(N

n
P

McDaniels v, Carlson, 148 Wn.2d 293, 305 (1987), citing

Luisi Truck Lines, Inc. v. State Utilities & Transportation

Comm'n, 72 Wn.2d B87, 834 (1947). lhere an issue arisass in



two entirely different contexts, there is no identity of
issues to satisfy the reguirements of collateral estoppzl.
McDaniels at 305.

It is axiomatic that for collateral =stoppel by
judgment to be applicable, that the facts or issues
claimed toc be conclusive on*ths partiss in the sscaond
action were actually and necessarily litigated and
determined in the prior action.

...It is also the rule that issues not material to the
controversy, although determined, do nct become res
ajudicata.

...Neither the doctrine of res judicata nor collatsral
estoppel ares intended tao deny a litigant of nis day in
court. The purpese of both doctrines is only to
prevent relitigation of that which has previsusly besen
litigated. It is a ruls of rest.

...The party asssrting sither doctrine ha
of proof to show that thz determinative i
litigeted in the former procesdings.

Luisi, 72 Wn.2d at 118 (citations comitted - emphasis in

Here, respondsnt argued to the trial court that the

nited States District Court oresviocusly decided thst Mr.

Q.
2
a
ot

Silva had no claim "that & grisvances coordinator !'dis
orocess his grievancass'”. CP 50, lins
respondent, the issuz was whather Mr. Silva had "a
constitutionel right to a prison grisvaenca systam’. CP 50,
lines 18-12. The problem is that in the instant cass, Mr.
Silva never asssrted "a constitutionzl right to a-prissn

cf

w

grievance system". Rather, he claimed thrze (3) causes

action under the First Amendment. These claims are based on

183



on Mr. Silva's constituticnzl right to freedom from content-
based censorship and prior restraints on free spesch. CP
L -44, Npotahly, respandent did not oroduce any evidsnce
that the alleged prior federsl judgment adjudicated a First

Amendment claim based on censorship or prior restraint on

'-A
4]
O
3
Q
il
]
[
9]
’—l-
[
[
13}
0
V]
2
s |
(@]
ot

This court has receognized that or
dictata grievances content to oriscners except in vary

limited circumstances. In re PRP of Parmele=z, 115 n.Anp

03). Thz issus is controlled by the United States

Sunpzme Court's Turner v, Safely, 462 U.5. 78, 89-830 (1837)

analysis. See Parmelee, supra; then see Mclabe v, Arave,

[8%]
AN ]
~J
M

.2d A3L, 837 (9th 15987); sse alsg Turner, 482 U.5. at

30 (legitimate penoclogical interest must be nesutral, without
regard to content of =axpression). Morecver, articles 1,
sectiaon 5 of the Washingten State Canstitution categoricslly

srohibits orior restraints on censtitutionally-orotzcted

Respondent also relisd on thres (3) federal ooinicns
for the proposition thaet Mr. Silva has no rignt to a priscn

grievance system. Se= CP 53, citing Menn v. Adams, 355 F.Z2d

633 (9th 1988); Stewart v. Black, 838 F.Supp 582 (C.D. Cal

84); and Hoover v. lWatson,

oo
-
wm

1 .Del. 1935).

\D

86 F.Supn 410 (

M



The court will note, however, that none of these cases deal
with the issue presepted in the instant casz, i.e. whethzsr

content-bSased censarshiz of 2 prisoner's grievance violatss
the First Amandmant. CP 41-44. MNone of the federal cases

cited by respondent address the First Amendment at all, nor
do zny of them engagz in the Turnesr analysis that controls

tha issus.

The rscord shows that respondent failed to prove

m

identity of issues. This failure of proaf is fatzl to
respondent's collatsral estoposl defensz.  Lemand, 143
tin.Apo 797 (2008); Thompscn, 138 in.2d at 730. Tharefore,

tha dismissal order (CP L4-8) should be revsrsed.

L, BECAUSE RESPONDENT FAILED TC PROVEZ THAT APPLICATION
OF COULATERAL ESTOPPEL WOULD NCT WORK AN INJUSTICE,
T SHGULD FATL.

of collateral sstoppel would work an injustics. CP 21~

N
I\

court should also note that no esvidence was

evsr presented
that Mr. Silva's federal zppeal was decided on the merits.
This doszs naot support a finding that he had a "full and fair
opoortunity” to litigate. No proof was offersd that
application of collateral estoppel would mot wark an

:

injustice, which suppcrts reversal of the dismisszal order.

12



5. RESPONDENT AGREED THAT THE FIRST AMENDED COMPLAINT
INCLUDED A RETALIATION CLAIM THAT WAS NOT PRECLUDED
UMDER COLLATERAL ESTOPPEL. THEREFORE, WHEN THE
TRIAL COURT DISMISSED OVER RESPONDENT!'S CONCESSION,
IT ERRED AND REVERSAL SHOULD RESULT.

The trial court granted Mr. Silva's reguest to amend
the complaint. CP &4, line 23. The First Amended Complaint
included a retaliation claim. CP 44-45. Respondent never
moved to dismiss the retaliation claim and conceded as much.
CP 8. Therefors, it was obvious error for the tfial court
to dismiss based on a collateral estoppel defense that
respondent agrees it naver presented. Count Four should be
reinstated.

V. CONCLUSION

The dismissal order (CP 4-5) should be reversad,
respandent's mction for judgment on the pleadings should he
denied, the case should be remanded for further proceedings,
and Mr. Silva should be awarded his costs, fees and
statutory attorney's fees on appeal. RAP 14.1.

RESPECTFULLY submitted this 8th day of September,

2011.

7

Mi;;ﬂEu SKVA, appellant

13



PROOF OF SERVICE BY MAIL

The undersigned declares under penalty of perjury that
an original and a true copy of APPELLANT'S DPENING BRIEF was
mailed, postage prepaid as '"Legal Mail" this day, to: Clerk,
Division COne Court of Appeals, 600 University 5t, Seattle,
WA 98101 (originzl) and Ohad Lowy, AAG, Attorney General of
Washington, P.0. Box 40116, Olympia, WA 98504.

MATIyEw SILVA, dsclarant
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The Honorable Thomas J. Wynne
Hearing Date:

Hearing Time:

Hearing Location:

STATE OF WASHINGTON
SNOHOMISH COUNTY SUPERIOR COURT

MATTHEW G. SILVA, NO. 09-2-07612-8
Plaintiff, RESPONSE IN OPPOSITION TO
PLAINTIFF’S MOTION FOR
\'2 RECONSIDERATION
DEBORAH HOLLY,
Defendant.

COMES NOW Defendant, DEBORAH HOLLY, by and through her attorneys,
ROBERT M. MCKENNA, Attorney General, and OHAD M. LOWY, Assistant Attorney
General, and provides this Response in Opposition to Plaintiff’'s Motion for
Reconsideration.

I RESPONSE .
A. Plaintiff’s Motion Should Be Dismissed As It Is Untimely

Plaintiff’s motion is untimely. A motion for reconsideration may only be heard
once an order is entered. CR S9(b)(“A motion for a new trial or for reconsideration shall
be filed not later than 10 days after the entry of the judgment, order, or other decision.”).
A proposed order was sent to Plaintiff on September 8, 2010. See Exhibit 1, Letter dated
September 8, 2010, with attached proposed order and certificate of service. Plaintiff,
however, has not returned the order for entry. As no order has been entered, Plaintiff’s

motion is untimely and should be denied.

RESPONSE IN OPPOSITION TO 1 ATTORNEY GENERAL OF WASHINGTON
PLAINTIFF’S MOTION FOR Corrections Division

PO Box 40116
RECONSIDERATION Olympia, WA 98504-0116

(360) 586-1445

NO. 09-2-07612-8
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B. Plaintiff’s Motion Should Be Dismissed As He Has Failed To Meet The
Requirements Of CR 59

As Plaintiff’s motion for reconsideration does not meet the requirements of CR 59,
it should be denied. A motion for reconsideration does not provide a litigant with a second
bite of the apple. A motion may be granted if, among other reasons, the litigant produces
newly discovered evidence, or if material evidence was available but not produced before
the motion was granted, that the litigant made diligent though unsuccessful attempts to
obtain it. CR 59(a). Here, none of Plaintiff’s arguments are based on newly discovered
evidence or Plaintiff’s unsuccessful attempt to produce evidence. Plaintiff’s arguments are
essentially the same arguments he made at the hearing. The cases Plaintiff cites, in
addition to being inapplicable to the facts in this case, are not recently decided cases that
were not available to him during his argument. Again, the arguments raised in this motion
were raised in both oral argument and the written materials previously provided to the Court.
Plaintiff’s arguments do not meet the criteria for reconsideration pursuant to CR 59, and

therefore should be denied.

C. Plaintiffs’ Count 4 Was Not Argued Under Collateral Estoppel As Plaintiff
Amended His Complaint After Defendant Filed Her Motion

At the motion to dismiss hearing, the Court granted Plaintiff’s motion to shorten time
and motion to amend the complaint. Plaintiff filed his motion to amend the complaint after the
Defendant filed her motion to dismiss. Plaintiff states that count 4 was never addressed in the
motion to dismiss. That is true, as when Defendant Holly filed her motion to dismiss,
Plaintiff’s complaint did not contain count 4. Defendant was disadvantaged by the filing of the
amended complaint just a couple of days before the hearing, followed by the admittance of the
complaint the day of the hearing. Defendant did not have an opportunity to address count 4.
Although Plaintiff’s argument is without merit, Plaintiff is correct that collateral estoppel did

not apply. However, count 4 can be dismissed on other grounds.

RESPONSE IN OPPOSITION TO 2 ATTORNEY GENERAL OF WASHINGTON
PLAINTIFF’S MOTION FOR e B e
RECONSIDERATION Olympia, WA 98504-0116

NO, 09-2-07612-8 (360) 586-1445
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CONCLUSION

For the foregoing reasons, Defendant respectively requests that Plaintiff’s motion for

reconsideration be denied.

RESPECTFULLY SUBMITTED this Z s 3 day of September, 2010.

RESPONSE IN OPPOSITION TO
PLAINTIFF’S MOTION FOR
RECONSIDERATION

NO. 09-2-07612-8

ROBERT M. MCKENNA
Attorney Gereral '

OHAD M. LOWY, WSBA #3312

Assistant Attorney General
Corrections Division

P.O. Box 40116

Olympia, WA 98504-0116
(360) 586-1445

3 ATTORNEY GENERAL OF WASHINGTON
Corrections Division
PO Box 40116
Olympia, WA 98504-0116
(360) 586-1445
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CERTIFICATE OF SERVICE
I certify that I served a copy of RESPONSE IN OPPOSITION TO PLAINTIFF’S
MOTION FOR RECONSIDERATION on all parties or their counsel of record on the date

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26

below as follows:

US Mail Postage Prepaid

United Parcel Service, Next Day Air
ABC/Legal Messenger

State Campus Delivery

Hand delivered by: SCCC staff

TO:

MATTHEW SILVA # 957176

STAFFORD CREEK CORRECTIONS CENTER
191 CONSTANTINE WAY

ABERDEEN WA 98520

EXECUTED this 23 day of September, 2010, at Olympia, Washington.

Kot ne

10

KATRINA TOAL
RESPONSE IN OPPOSITION TO 4
PLAINTIFF’S MOTION FOR
RECONSIDERATION

NO. 09-2-07612-8

ATTORNEY GENERAL OF WASHINGTON
Corrections Division
PO Box 40116
Olympia, WA 98504-0116
(360) 586-1445
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Rob McKenna

ATTORNEY GENERAL OF WASHINGTON

PO Box 40116 » Olympia WA 98504-0116 + Phone (360) 586-1445

September 8, 2010

Matthew Silva # 957176

Stafford Creek Corrections Center
191 Constantine Way

Aberdeen WA 98520

Re:  Matthew Silva v. Deborah Holly,
Snohomish County Superior Court No. 09-2-07612-8

Mr. Silva;

Enclosed is the order that Judge Wynne asked me to prepare in the above-referenced case from
the August 30, 2010 telephonic hearing. By signing it, you are not agreeing with the Judge’s
ruling, just acknowledging that the order reflects the Judge’s ruling. Please sign and return to me -
by September 22, 2010, in the enclosed envelope and I will present the order to Judge Wynne for
signature and filing and ask that a copy be sent to you.

If I do not hear from you by September 22, 2010, I will be noting the order for a presentation
hearing.

Sincerely,

OHAD M. LOWY
Assistant Attorney General

OML:klt

Enclosures
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SUPERIOR COURT OF WASHINGTON

FOR SNOHOMISH COUNTY

MATTHEW G. SILVA, COA No. 56302-0-1°

)
, )
Plaintiff, ) Snohomish County Superior
) Court No. 09-2-07612-8
V. )
) SUPPLEMENTAL NOTICE
DEBORAH HOLLY, y - OF APPEAL WITH PROOF
) OF SERVICE
Defendant. ) :

TO: Clerk aof the Court, and

T0: Ohad Lowy, Assistant Attorney General (AAGR)

PLEASE TAKE NOTICE that the plaintiff, Matthew G. Silva, pro
se, has already filed and served a timely notice of appeal in the
above-entitled cause. Attached to that previocusly-filed notice of
appeal was a true copy of the Order Denying Motion For
Reconsideration, which was entered on Ddtcber 19, 2010. At the
direction of Division One of the Washington State Eourf aof
Appeals, Mr. Silva hereby supplements that previously-filed notice
of appeal. See attached 3/17/10 letter from Johmson to Louwy /
Silva.

Accordingly,’attached and'incorporated is a true copy of the
ORDER GRANTING PLAINTIFF'S MOTION TO SHORTEN TIME AND TO AMEND
COMPLAINT AND DISMISSING ACTION, entered on Octeber 18, 2010. Mr.

Silva supplements his notice of appeal to include notice that he

is aﬁpealing the attached 0Order as well.

SUPPLEMENTAL NOTICE OF APPEAL - Page 1 of 2



Declaration Of Service By Mail

The undersigned declares under penalty of perjury that
originals of this notice were mailed, postage prepaid as "legal
mail*, this day to: Clerk, Division One Court of Appeals, 600

— University St., Ssattle, WA 98101; Clerk, Snohomish -GCounty

Superior Court, 3000 Rockefeller Ave, Everett, WA 98201; [copy
only] Ohad Lowy, AAG, Attormey General of Washington, P.0. Box
40116, Olympia, WA 98504.

SIGNED this 24th day of March, 2011, at Aberdeen, Washington.

iz

MATTEﬁm G. SILVA, plaintiff
WDOC™ 957176 HE-A3 ,
Stafford Creek Corr. Center
191 Constantine Uay
Aberdeen, WA 98520

(206) 753-7039 .
wps1836@gmail.caom

SUPPLEMENTAL NOTICE OF APPEAL - Page 2 of 2



The Court of Appeals

' " of the

RICHARD D. JOHNSON, : DIVISION |

Court Administrator/Clerk : State Of WaShlngton One Union Square
600 University Street
Seattle, WA
98101-4170
(206) 464-7750
TDD: (206) 587-5505

March 17, 2011

Ohad Michael Lowy Matthew D. Silva / DOC #957176 =,//

Attorney General's Office Stafford Creek Correction Center

PO Box 40116 191 Constantine Way

Olympia, WA, 98504-0116 Aberdeen, WA, 98520

CASE #: 66302-0-I
Matthew G. Silva, App. vs. Deborah Holly, Resp.

Counsel:

The records before the Court indicate that proof of service of the notice of appeal and
the order or judgment appealed from (Order of Dismissal with Prejudice dated
October 18, 2010) is not of record as required by RAP 5.4(b) and RAP 5.3(a).

If the proof of service of the notice of appeal and order or judgment appealed from is
not filed within 10 days, a court's motion to dismiss and/or impose sanctions in
accordance with RAP 18.9 is set for Friday, April 8, 2011, at 10:30 a.m. The Court's
motion will be stricken if the proof of service of the notice of appeal, order or
judgment appealed from or a motion for extension of time is filed on or before March

28, 2011.

Sincerely,

Richard D. Johnson
Court Administrator/Clerk

hek



Filed in Open Court
cha_’g.,zoi

SONYA KRASKI

Q

 ————

5 COUNTY CLERK
8 Al
_3 Daputy Clerk
4 |
- NRRA R
5
, CL14218735
6
7
STATE OF WASHINGTON
8 SNOHOMISH COUNTY SUPERIOR COURT
9 || MATTHEW G. SILVA, © NO. 09-2-07612-8
10 Plaintiff, ORDER GRANTING PLAINTIFE'S
MOTIONS TO SHORTEN TIME AND
11 v. TO AMEND COMPLAINT AND
. DISMISSING ACTION
12 | DEBORAH HOLLY,
(Proposed)
13 Defendant. _
i4 THIS MATTER having come' on for telephonic hearing on August 30, 2010, on
i5 |l Plaintiff's Motions to Shorten Time and to Amend Complaint, and Defendant’s Motién for
16 || Tudgment on the Pleadiggs and to Stay Discovery, MATTHEW SILVA, appearing pro se, and
17 || Defendant appearing by and through her attorney, OHAD M. LOWY, Assistant Attomey
18 || General, the Court, having considered Plaintiff’s and Defendant’s Motions, Responses and
19 || Replies, and having heard oral argument and considered the record and files herein and being
20 || folly advised; now therefore,
21 IT IS HEREBY ORDERED that
» 1. Plaintiff's motion to shorten time is GRANTED;
23 2. Plaintiff’ mohon to amend c plamt is GRANTE
Oh e busis 571\‘22/
24 - ~Forthe-reasons set forth In efendant on for Judgment on the Pleadings,
25 |i this matter is DISMISSED with prej udice.
| CLOSED

ORDER GRANTING PLAINTIFE'S » i ATTORNEY GENERAL OF WASHINGTON
MOTIONS TO SHORTEN TIME AND TO Comections Division
AMEND COMPLAINT AND DISMISSING Olympis, WA 93504-0116
ACTION NO.09-2-07612-8 : : (360) 585-1445

Via



DATED this /f Gy of ﬁ(%f—, 2010.

2
4 A
HON E . WYNNE
5 Snohcmistt Coun erior Court Judge
6 .
Approved as to form and content, and notice of
7 || presentation waived:
8
9 — ‘
MATTHEW SILVA, Plaintiff, Pro se DATE
10 .
11 Presented by:
12 :
e o f14)]0
13 | ®HAD M. LOWY, WSBA #33128 DATE
Assistant Attorney General
14 || Attorney for Defendant
15 '
16
17
18
19
20
21
22
23
24
25
26
ORDER GRANTING PLAINTIFE'S -2 v ATTORNEY GENERAL OF WASHINGTON
MOTIONS TO SHORTEN TIME AND TO o Box0lie
AMEND COMPLAINT AND DISMISSING Otympia, WA 985040116

ACTION NO. 09-2-07612-8 ) (360) 586-1445




