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I. INTRODUCTION 

This case is about abuse of power by the Board of Directors 

("Board") of the homeowners association of Blakely Island ("Blakely"), 

the Blakely Island Maintenance Commission ("BIMC"). The Board has 

wielded authority beyond that granted by its Articles of Incorporation 

("Articles") and Bylaws. Specifically, the Board has embarked on 

financially risky commercial activities, including marina fuel sales which 

create serious risks of personal liability of Blakely's residents - i. e., the 

members ofBIMC. BIMC members Gary and Pam Roats (Appellants, or 

the "Roats") initiated this litigation to challenge the Board's unauthorized 

conduct and enjoin further abuses. 

The Articles created a "maintenance" entity to preserve and sustain 

the island's roads, airstrip, and water facilities. They do not remotely 

authorize embarking on retail sales, marina operation or fuel sales-none 

of which are "maintenance" activities, none of which relate to the facilities 

enumerated in the Articles, and all of which entail financial and liability 

risks not contemplated in or permitted by the community's governing 

documents. To fund these operations-which have lost money-BIMC 

has levied assessments contrary to express limitations in the BIMC 

Bylaws, which forbid assessments for purposes beyond those stated in the 

Articles. 

The Board initiated these unauthorized operations via a series of 
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private meetings without notice to the membership that led to borrowings 

and expenditures that were contrary to the expressed wishes of the 

membership but could not be readily reversed. The Board has also 

engaged in voting manipulation and misrepresentation of its governing 

documents as part of its campaign to operate a fuel dock, marina and store. 

Blakely is a 4200-acre island that includes an air strip for 

residents' use, a lake (Horseshoe Lake) with a water supply system, roads 

and related facilities. A large area of Blakely is owned by the Crowley 

family. A trust formed by the Crowleys (Blakely Island Trust, or "BIT") 

owns the Blakely Island Marina ("Marina"). For decades BIT had an 

independent commercial operator running its Marina, store and marine 

fueling operation until financial losses led the operator to quit in 2005. 

The issue in this case is not whether Blakely Island needs, or will 

have, a marina, a store, or a fuel dock. The issue is who operates these 

facilities, who is financially and legally responsible for the marina 

operations, and who will be financially and legally responsible for any 

liability arising out of the operations. As history demonstrates, there was 

no compelling need for BIMC to step in as operator. If there were such a 

compelling need, and Blakely'S residents agreed, BIMC could have 

secured an appropriate amendment to its governing documents. 

II. ASSIGNMENTS OF ERROR 

The trial court issued three separate summary judgment rulings 
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that are the subject of this appeal. I 

1. The court erred in dismissing Claim 2, determining that the BIMC 

Board has authority to engage in operation of a marina, fuel dock and sales 

and retail store where Article III of the Articles provides: 

The purposes of this corporation, hereinafter referred to as 
association, is to provide water, road and landing strip 
maintenance for the occupants and owners of San Juan Aviation 
and Yachting Estates, and to promulgate and enforce rules and 
regulations necessary to insure equal and proper use of the same[.p 

and where such operations entail significant financial and personal 

liability risks for BIMC's members (Blakely's residents) not contemplated 

by, or provided for in, any of the community's governing documents. 

2. The court erred in dismissing Claim 2, determining that the Board 

has power to levy assessments for the cost of the foregoing operations 

where BIMC's Bylaws limit assessment authority to: 

... the amount required to accomplish the purposes set forth in 
Article III of the Articles of Incorporation (and no more) ... J 

3. The court erred in dismissing Claim 1, determining the Blakely 

Island Covenants (BICs) were validly adopted without an affirmative vote 

of all residents where they purport to impose obligations on each lot. 

4. The court erred in denying attorneys fees to the Roats under RCW 

64.38.050 after ruling on summary judgment that the Roats had prevailed 

1 CP 814-817; CP 2145-2147; 2561-2565; 2556-2557; 2824-2825. 
2 CP 1041 (emphasis added). 
J Bylaws, Art. IV, Section 3(a) (emphasis added, parentheses in original). Relevant 
By law excerpts, and excerpts of other key documents, are quoted in Appendix A. 
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on Claim 5, establishing 18 instances of Board meetings without required 

notice in violation ofRCW 64.38.035, which violations facilitated the 

Board's taking over, and funding, marina, fuel sales and retail operations, 

including borrowing money to do so without member authorization. 

5. The court erred in awarding fees against the Roats (claimed 

amount over $215,000, final sum awarded $13,797.42). 

III. STATEMENT OF THE CASE 

A. Factual Background 

1. BIMC's Governing Documents. 

Since 1988, Gary and Pam Roats have owned two lots in the 

residential subdivision of Blakely Island (the "San Juan Aviation 

Estates").4 The plat was recorded in 1955 and consisted of privately-

owned residential lots, an airstrip, water system from Horseshoe Lake, and 

roads owned in common by the lot owners.s At issue here is whether the 

BIMC acted outside the scope of its authority granted by its Articles, 

Bylaws, original covenants and (if valid) BICs. 

a. The 1957 Covenants (the "DIR") 

The Roats' deeds refer to "covenants, conditions and restrictions" 

recorded in 1957 (Recording No. 48675) (see Appendix E), as amended in 

4 CP 1626-1627 at ~ 3 and CP 3191 at ~11. 
s CP 1627 at ~ 4. 
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1970 (Recording No. 73091) (see Appendix F).6 These covenants, the 

Declaration and Imposition of Restrictions ("DIR"), were adopted by the 

property owners as part of a "general improvement plan for the benefit of 

all present and future owners" and provided that the San Juan Aviation 

Estates was designed "as a high-grade home and residence area .... " with 

no commercial use except that the aircraft "runway and parking strip" and 

"yacht basin" could be "used for business purposes."7 

The 1957 DIR do not create, or mention, BIMC as such, but do 

provide that a "Board of Governors" would be elected to: 

prescribe and secure the enforcement of reasonable police 
regulations to secure the safety, comfort, and convenience of the 
various tract owners and occupants.8 

The DIR were amended multiple times and then expired in 1993.9 

b. EIMe's 1961 Articles of Incorporation 

BIMC was formed in 1961 as a nonprofit corporation under former 

RCW ch. 24.04 (now RCW ch. 24.03). Its Articles were adopted and 

recorded in 1961 and never amended. 10 Relevant excerpts of the Articles 

are collected in Appendix A; the complete document is attached as 

Appendix B. Article III authorizes BIMC to provide "maintenance" for 

6 CP 1568 - 1569 at ~ 2 - 3; CP 1572-1573 at ~~ 2-3. 
7 CP 1029-1030 and CP 1032 at ~ 10. 
8 CP 1032 § 9 (italics added). 
9 DIR was amended on August 5, 1963, June 16, 1964, March 9, 1970, December 15, 
1978, and December 30, 1983. See CP 1025 at ~ 5; CP 1026 at ~ 10; CP 1048-1067 and 
CP 1168-1283. 
10 CP 1037-1046. 
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the occupants and owners of the San Juan Aviation Estates, as follows: 

The purposes of this corporation, hereinafter referred to as 
association, is to provide water, road and landing strip 
maintenance for the occupants and owners of San Juan Aviation 
and Yachting Estates, and to promulgate and enforce rules and 
regulations necessary to insure equal and proper use of the same. II 

The Articles provide for BIMC to maintain the Blakely air strip. 

They do not mention maintenance (much less operation) of the Marina, 

which, until 2005, was perennially owned and operated by BIT. 

The Articles can be amended only via formal notice, a two-thirds 

vote, and recording of the amendment. 12 The 1961 Articles were in effect 

at all times relevant to this appeal. As detailed below in Section IV.A.2, 

(a) no bylaw could lawfully expand BIMC's powers beyond the Articles 

and (b) the relevant bylaws (in effect in 2006 when BIMC's marina 

operations began) limit BIMC's assessment power to the purposes stated 

in Article III of the Articles. 13 BIMC has ignored this limitation. 

c. 1970 Amendment a/the DIR 

On March 9, 1970, the DIR were amended to provide that the 

"Board of Governors" would be "the same Board of Governors elected by 

the [BIMC]."14 The 1970 Amendment of the DIR stated that the "Board" 

had the power to perform specific functions, all of which are tied to the 

II CP 1041 (emphasis added). 
12 RCW 24.03.160 - 180. 
13 CP 1069-1077. 
14 CP 1048 at § 9.A (see Appendix F for full amendment and Appendix A for quoted 
excerpts). 
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limitations in the Articles and to specific improvements not including the 

marina, store or gas dock. 15 The scope of authority granted by the DIR did 

not exceed that granted by the 1961 Articles of Incorporation. 

d. BIMC's Bylaws 

The current Bylaws, in effect since at least 1987,16 are excerpted in 

Appendix A and attached as Appendix C. Article IV, Sec. 3(a) of the 

Bylaws limits the BIMC's authority to levy assessments to the purposes 

enumerated in Article III of the Articles of Incorporation: 

... each member shall make a yearly contribution ... for 
maintenance and necessary capital improvements for the ensuing 
year in such amount as may be determined. . .. [U]pon an estimate 
of the amount required to accomplish the purposes set forth in 
Article III of the Articles of Incorporation (and no more) ... 17 

This limiting language was part of the Bylaws when BIMC began 

marina operations in 2006 and when it charged members assessments for 

such operations in 2008. 18 The Bylaws include additional provisions that 

evidence a clear intent to limit Board power to maintaining property 

owned by BIMC and activities (and equipment) incident thereto and to 

subject BIMC's every action to Article IV, § 3 Gust quoted above), which 

15 Appendix A (1970 DIR Amendment Excerpts). 
16 There is a possibility that in 1986 two competing versions of the Bylaws may have 
existed, one of which omitted the "and no more" language. See CP 1632 at ~ 41; (1971 
version) CP 1793-1800; (1975 version) CP 1802- 1816; (1978 version) CP 1818-1831; 
(1986 version) CP 1833-1841; (1987 version) CP 1843-1851; (1998 version) CP 1853-
1865; (2004 version) CP 1867-1879. In any event, the 1971 Bylaws and every version of 
the Bylaws since 1987 expressly limited the Board's assessment authority to the purposes 
set forth in Article III of the Articles "(and no more)." Defendants have not contended 
that any other Bylaws applied in the period from 2005 to present. See CP 905-913. 
17 CP 1069-1070 at Art. IV, Section 3(a) (emphasis added, parentheses in original). 
18 CP 1025 at ~ 6; CP 1069-1077. 

- 7 -



limits assessment power to the purposes stated in the Articles: 

ARTICLE II PURPOSE 
The purpose of these by-laws is to provide for the administration, 
maintenance, improvement, and protection of the properties, 
easements, access agreements, water rights, and equipment owned 
by the Association. Further, the Association may promulgate and 
enforce rules and regulations which are consistent with the 
Blakely Island Covenants dated June 1, 1995 and as amended from 
time to time, covering the plat of the San Juan Aviation Estates 
(the "BIC"), and make further rules and regulations which the 
Association from time to time may deem necessary. 

*** 

ARTICLE V BOARD OF GOVERNORS 
Section 1 The Board of Governors shall have supervision, 
control and direction of the affairs of the Association; shall 
determine its policies or changes therein, within the limits of the 
by-laws ... 

*** 

Section 10 The Board of Governors is hereby authorized, 
subject to Article IV, Section 3 of these by-laws, to enter into 
contracts for improvements and maintenance of the Association 
properties as may be deemed proper by the Board and to do all 
things necessary to accomplish the purposes of this Association. 

ARTICLE VIII FEES AND CHARGES 
Section 1 Before becoming a member each applicant shall pay 
his or her pro rata share of the annual amount determined as 
necessary for maintenance and capital improvements in 
accordance with Article IV, Section 3. 

*** 

ARTICLE IX PROPERTY AND EQUIPMENT 
Section 1 The property and equipment owned and maintained 
by the Association includes but is not limited to the Property 
Manager's residence, airport landing strip, taxi-way, tie-down area, 
buffer strip, tennis court, all roads (except private) as designated on 
the Plat; the Fire House and underlying land; all water lines and 
easements in connection therewith from Horseshoe Lake to the 
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Plat; including all pumps, tanks, water treatment system, buildings 
housing the equipment, easements for water lines both inside and 
outside the Plat, water rights to draw water from Horseshoe Lake, 
Parks at Driftwood Beach & South Runway, recycle center, and 
the 40' Beach access lot. 19 

The properties listed in Article IX, § 1 include every major piece 

of property then owned; they do not include the marina or related areas. 

Any property acquisition, not to mention any new, risky enterprise 

requiring assessments, is subject to Article IV, § 3 (a) 2°_i.e. , is limited by 

the statements of purpose in Article III of the Articles. 

e. Expiration o/the DIR in 1993 

The original term of the DIR was 20 years, subject to extension by 

written instrument, signed and acknowledged by the owners of at least 

two-thirds of the lots and effective only upon recording with the San Juan 

County Clerk.21 After being amended several times, the DIR expired 

without further extension on December 31, 1993.22 A valid enactment of 

new covenants would have required consent by every property owner, as 

BIMC's planning committee acknowledged in a letter from May 16, 1995: 

It is imperative that new covenants be passed, since a lapse of the 
existing covenants would result in no rules and would require 
100% approval of all owners of all lots in order to pass any new 
rules or covenants.23 

No such unanimous consent to any new covenants was ever 

19 CP 1069; 1071; 1072; 1074; and 1076 (italics added). 
20 CP 1069-1070. 
21 CP 1032-1033 at §§ 10 - 11. 
22 CP 783 line 6-11 and CP 1026 at ~~ 10 & 11; 1169-1283; and 1285-1566. 
23 CP 1659. 
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obtained, though the Board has persisted in efforts to record a document 

purporting to be covenants enacted in 1995 (the "Blakely Island 

Covenants" or "BICs," excerpted in Appendix A and attached as Appendix 

D). The history of the failed efforts to extend the DIR and adopt the BICs 

are not material to the authority of BIMC to operate the marina, retail store 

and fuel dock since neither the BICs nor the original DIRs authorize such 

operations.24 

2. In 2006, BIMC's Board Begins Marina Operations and 
Persists in Spite of High Risks and Lack of Authority. 

Since the 1960s and until 2006, Blakely Island's Marina, including 

the general store and fuel dock, was operated by private parties via 

arrangements with BIT (the Crowley trust).25 BIMC had not considered 

operating the Marina before 2005. 

From its formation in 1961 until 2005, BIM C acted as a classic 

homeowners association, maintaining the infrastructure of the 

subdivision-the roads, water supply, and the like-as provided in Article 

III of the Articles and as its covenants also provided. In 2005, the Marina 

owner and operator decided to cease operations.26 Certain BIMC Board 

members began planning to have BIMC operate the Marina and retail 

store and did SO.27 

24 CP 1096-1097 at § 11.B. 
25 CP 1629atn 19&23;3192at~ 16. 
26 CP 1629 at ~ 20. 
27 CP 1629 at n 20-22; 3192 at ~ 16. 
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At a July 2, 2005 annual meeting, a survey was circulated to gauge 

interest in the Marina and store. 28 Only 43 surveys were returned. 29 Only 

54% ofthose who responded (23 BIMC members) indicated they "would 

be willing to pay a pro rata share of reasonable loss" to keep the Marina 

open-this was not a vote on who would operate it, but only an expression 

of willingness to lend some financial support.30 There is no evidence of 

how many members attended the meeting31 and the memo with the 

compiled results concedes the "survey was not distributed to all BIMC 

members," which "may have introduced a bias to the results."32 

On September 5, 2005, a member meeting and a separate Board 

meeting were held. The Board reported that 

[i]t is clear from the meeting that the community is not interested 
in having BIMe be directly involved in store operations, and they 
value continued access and operation ofthe facility.33 

The Board was considering several proposals for operation of the store 

(including marina and fueling operations), by third-party operators.34 One 

third party proposed he would undertake "interim operation" in 

28 CP 925 ("Marc [Droppert] circulated a BIMC owner's survey regarding the marina and 
store"); CP 929-932. 
29 CP 934. 
30 CP 934. 
31 The reference in the minutes to a "quorum" is unreliable since the Board mistakenly 
believed that a quorum required only "55 votes." See CP 1958 ("Various vote counts 
were discussed. 55 votes for quorum. 147 total votes. 74 votes to pass etc."). In fact, 
the Bylaws require a majority for a quorum. CP 9\0 at Art. VII, § 7. 
32 CP 934 
33 CP 937 (italics added). References to "store operations" generally include fuel sales 
and marina operating activities. See, e.g., CP 934 for references to "Gasoline (on the 
dock)" as a store service and CP 2772 for references to "Marina Proposals." 
34 CP 937-938. 
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anticipation of BIMC taking a more direct role after it has been 
demonstrated that the facility can be operated profitably.35 

The Board noted: 

this approach [BIMC's direct role] is not consistent with the 
community's preferences as indicted (sic) at the informational 
meeting earlier in the day .... 36 

At the September meeting, the Board decided six to one to "recommend" 

to the "Crowley family," a proposal whereby operations would be 

conducted by third-party Ken Parker.37 

But at a November 2, 2005, Board meeting an "outline" was 

presented for the "BIMC purchase of the marina" along with several other 

"options."38 The "Board agreed that it is not recommending any of the 

options" and stated the "community must decide via the special meeting 

what option it wants to pursue."39 

The special member meeting was scheduled for November 26, 

2005. On November 16, the Board sent a memo to the members outlining 

the proposal on which it sought a vote on November 26.40 The Board said 

that only one ofthe earlier alternatives was still viable-a proposal by the 

marina owner, BIT, under which the "moorage" would be 

"commercialized." BIT would continue to own the moorage and would 

35 CP 937. 
36 CP 937. 
37 CP 941 at p. 1 at 2. 
38 CP 953 at I. 
39 CP 953 at I. 
40 CP 1661-1663. 
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lease the rest of the facility (the store, "fueling equipment ... fuel 

dock/pier, barge ramp ... ") to BIMC, which would be "responsible for 

use, operation and maintenance .... "41 

Although it had recently recognized that the members did not want 

BIMC involved in such operations, the Board went on to recommend a 

version of this proposal. BIMC stated it would "operationalize" the BIT 

proposal in a way that would avoid (a) any potential BIMC liability in 

case of a fuel spill and (b) any BIMC financial responsibility for store 

inventory or losses by engaging a "turnkey" operator responsible for fuel 

operations.42 Specifically, the Board proposed: 

· .. BIMC will form a subsidiary ... , the Blakely Community 
Facility ("BCF"), which will be the designated lessee. This 
approach will isolate DIMe's other assets, should there be an 
adverse event of any kind in the future (e.g. a major fuel spill). 

* * * 
The store facility will be leased out to an independent operator for 
seasonal operations, and they will operate it on the following basis: 

* * * 
They will operate it on a "tum key" basis (i.e., they will operate for 
their own account, including responsibility for all store 
inventories, and for related profit and loss) [and will] * * * be 
responsible for managing the fueling function [and will] * * * pay 
BIMC a percentage of gross revenue. 

* * * 
[Anticipated capital required] for BIMC to implement this proposal 
· .. is generally expected to be in the range of $50,000-75,000 .... 

* * * 
· .. the decision for the community to make at the Special Meeting 
will be whether to approve the BIT proposal, and provide the 
BIMC Board with authority to operationalize it .... From 

41 CP 1661. 
42 CP 1662. 
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discussions with BIT, if the BIMC community does not approve 
the proposal, they will likely proceed with their plans to 
commercialize the moorage, and limit access to individuals 
who lease or purchase slips.43 

At the November 26 special member meeting, the first motion was 

to reject this proposa1,44 It was defeated. The second motion was to 

provide BIMC very limited authority to negotiate further with BIT 

[references to "BIGS" are to Blakely Island General Store and include fuel 

sales]: 

[The Board] is authorized to undertake and conclude negotiations 
to lease certain portions of the BIGS facility from the BIT ... on 
terms consistent with ... the November 16 mailing ... , subject to 
the following clarifications .... : 

1. BIMC and its subsidiary will not incur additional capital 
expenses related to BIGS without first obtaining further consent 
of the DIMe membership. 

2. BIMC and its subsidiary will not conduct retail operations of 
the store facility (other than sale of fuel products) in a manner 
which make it accountable for related inventories, or which 
place it at risk for the profitability of such operations. 45 

This proposal was adopted. 

On or about June 30, 2006, BIMC signed a lease to begin Marina 

operations and decided to fund the operations at Members' expense 

without first obtaining "further consent of the BIMC membership," 

43 CP 1662-1663 (bolding added). 
44 CP 1665. 
45 CP 1665-1666 (bolding added). 
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thereby violating the November 26,2005, resolution.46 On May 3, 2006, 

at a meeting held without notice,47 the Board decided to borrow $100,000 

at 6% interest to fund Marina operations48 (in further violation of the 

resolution and without member approval contrary to the Bylaws, Art. V, 

§ 8). On May 10, 2006, BIMC organized a subsidiary to lease the Marina 

and participate in its operations.49 BIMC proceeded with the personal loan 

of $95,000 by individual members pursuant to the decision at the May 3, 

2006, private Board meeting. 50 The borrowing created an obligation to 

repay the lenders.51 BIMC could do so only via member assessments, 

which (like the borrowing) had never been authorized even by a majority 

vote. Even if there had been a majority vote, it could not authorize 

assessments for non-Article III purposes.52 

Effective June 30, 2006, BIMC's wholly-owned subsidiary, BCF, 

entered into a lease of the Marina from BIT and began operations.53 The 

lease activities included: 

operation of facilities ... including ... vehicle and boat fueling 
systems ... boat ramp, marina store .... 54 

BCF also agreed to: 

46 CP 1685-1697 and CP 1719. 
47 CP 1952-1953 at ~~ 3-4. 
48 CP 1669. 
49 CP 1671-1683. 
50 CP 1668-1669; CP 1726. 
51 CP 1669 and CP 1726. 
52 CP 1041. 
53 CP 1685-1697. 
54 CP 1686 at ~ 4. 
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indemnify ... Lessor [BIT] from ... damages ... in connection 
with ... activities ... of Lessee ... or any use ... of the Leased 
Premises 

Ie., BCF indemnified the marina owner against damages arising from a 

fuel spill or fire. 55 Through BCF, BIMC also took over the general store 

and sub-leased it to a third party.56 

3. BIMC Board Purports to Levy Assessments to Fund 
Marina Operations. 

The Marina operations were not only risky, but also costly. The 

Board had long since abandoned its original, November 16 and 26, 2005, 

assurances that it would not assume inventory responsibility or other 

financial risks in connection with the store or liability risks in connection 

with fueling operations. 57 At the 2007 annual member meeting, the Board 

noted that it had already obtained $95,000 in funding via personal member 

loans and that the notes were to be "paid off.,,58 There had been no 

"further consent of the BIMC Membership" for this financing as provided 

in the November 26, 2005 resolution. 59 The July 7, 2007 Meeting Minutes 

state that 

[i]t was clarified that the notes are being paid off. We are not 
funding the marina; the community is repaying a debt.60 

These weasel words implicitly recognize that the Board had not been 

55 BCF also assumed other indemnity obligations. CP 1690 at ~ 19. 
56 CP 1699-1716. 
57 CP 1661-1663 and CP 1665-1666. 
58 CP 1726. 
59 CP 1665-1666. 
60 CP 1726. 
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authorized to incur such costs to fund the marina, but had done so via an 

unauthorized borrowing that now had to be repaid, with the only funds for 

doing so coming from assessments (for purposes not authorized by the 

Articles, as the Bylaws required). 

4. Members Oppose Risky Marina Fuel Operations. 

By the summer of 2008, the leaking Marina fuel lines needed an 

expensive repair. The decision whether to decommission or repair the fuel 

lines was hotly debated at the July 5, 2008 annual membership meeting.61 

At first, the members voted overwhelmingly to decommission the fuel 

lines, passing the motion by a voice vote.62 One hour later - after several 

members in favor of decommissioning had left the meeting, reasonably 

expecting that the issue had been settled - a second motion was made to 

reverse course and allocate $120,000 to replace the fuel lines: 

Believing the issue had been settled, several members, including 
some who had voted to decommission the fuel lines, left the 
meeting. About an hour after the first vote, the fuel line issue was 
brought up again.63 

After [the first] vote, some Members, including my wife, left the 
meeting during a recess. When the meeting reconvened, the Board 
decided to revote on the fuel line issue.64 

Even with manipulative revoting, the margin was so slim that three 

separate votes (a voice vote, a show of hands, and a standing vote) were 

61CP1737. 
62 CP 1737. 
63 CP 1962 at ~~ 4-6. 
64 CP 1630-1631 at ~ 30. 
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needed for BIMe to eke out a 49 to 47 vote (i.e., turning on one vote).65 

The meeting minutes also reflect that Mr. Droppert (the former 

Board president and the attorney whose firm had formed the BeF to 

operate the Marina) advised that "he does not believe we would be liable 

for damages in a spill."66 This also had been his advice three years earlier 

in the November 16,2005, Memorandum that served as the predicate for 

the November 26,2005 vote (which also contained the clear prohibition 

against BIMe's expending funds without further member approval).67 

The assurances of non-liability in 2005 and in 2008 were incorrect. 

Immediately following the July 5, 2008, meeting, because of concern 

about potential personal liability for fuel spills, including environmental 

damage, a BIMe Member not involved in this litigation, Sig Rogich, 

requested a formal legal opinion from Danielson Harrigan Leyh & 

Tollefson, LLP ("DHLT") regarding the potential liability exposure.68 On 

July 11, 2008, DHL T advised that BIMe Members could face: 

significant liability for any leaks from the refueling lines ... [and 
the State] would require reimbursement of cleanup costs for 
contamination resulting from the leaks, plus any damage to the 
natural marine habitat.69 

BeF, BIMe's subsidiary for fuel, marina and store operations, 

65CP 1737-1738. 
66 CP 1737. 
67 CP 1661-1663. 
68 CP 1742-1747. 
69 CP 1742. 
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sought a second opinion from Lane Powell,70 which opined that damages 

and penalties could amount "to $20,000 per day for negligent spills and 

$100,000 for intentional or reckless spills,,7) and added that individual 

members could potentially be liable for clean-up costs. 

On August 4, 2008, the 5-member BCF committee promptly urged 

that fuel sales be stopped, writing: 

In the event of a significant spill, however remote, the total cost 
could easily be in the hundreds of thousands of dollars and may 
well exceed $1,000,000, which is the amount of environmental 
liability insurance that the BCF carries. . .. 

The BCF committee recommends that, given this potential, long 
term liability relative to the respective benefits, the sale of marine 
fuel be discontinued after the 2008 boating season. We 
acknowledge that this recommendation is counter to the vote at the 
annual meeting. '" We also considered other factors, such as the 
cost to replace the marine fuel lines ($100,000+1-), the significant 
decline in 2008 in recreational boating ... the monitoring of the 
operator's compliance and the long term viability of the store given 
the difficulty of both the Crowley's and Ken Parker to earn a profit 
from store sales and marine fuel sales for the last several years.72 

In spite of the vote against fueling operations on July 5, 2008 

(followed by three votes after members left), two unequivocal legal 

opinions7) and the recommendation of its own responsible subsidiary, 

BCF, the Board forged ahead with its plan to repair the fuel lines (at a cost 

of about $120,000)74 and to continue Marina and fuel operations.7s The 

70 CP 1749-1750. 
7) CP 1750. 
72 CP 1758-1759 (emphasis added). 
7) CP 1742-1747; 1749-1750. 
74 CP 274-275. 
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Board levied assessments for these expenses.76 The assessments were for 

additional capital costs-of the type that were not to be incurred "without 

first obtaining the further consent of the BIMC Membership."77 

Several homeowners, including the Roats, objected to further 

Marina operations and withheld from their 2008-2009 annual assessment 

the amount that related to the Marina.78 The Roats withheld $2,247.40 

from the 2008-09 assessment in the mistaken belief that they might 

otherwise waive their right to object to the ultra vires operations.79 The 

Roats paid the rest of their assessment and, since 2008-09, have paid the 

full amount of each annual assessment. 80 

The Board threatened to file liens on the properties of objecting 

homeowners if they did not pay the Marina portion of their assessment.81 

In early 2009, the Board prepared lien documents, warning the Roats and 

others that it would record liens for any unpaid assessments.82 

5. The Roats File this Lawsuit. 

The Roats stepped up their efforts to enlighten the Board about its 

lack of authority to operate the Marina and to levy assessments for the 

operations. In a March 25, 2009 letter to the Board, DHL T outlined why 

7S CP 1737-1738. 
76 CP 887 at ~ 21-22. 
77 CP 1665 at 1. 
78 CP 1631 at ~ 35 and CP 1764. 
79 CP 3194 at ~~ 22-24. 
80 CP 3196-3197 at ~ 33. 
81 CP 1764. 
82 CP 1766. 
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the Board's actions were without authority.83 The Board did not reply. 

On April 10,2009, through other counsel,84 the Roats filed this 

action in the belief that BIMC's Marina and other retail operations were 

unauthorized, expensive, entailed unacceptable financial risks and serious 

risks of personal liability of members. 85 Following negotiations between 

the Roats' litigation counsel and BIMC's counsel, the Roats deposited the 

withheld part of their 2008-09 assessment, $2,247.40, into court when 

BIMC agreed that they would then "be considered current on their 

assessment" for that year. 86 The Roats withheld no further assessments.87 

BIMC did not file a lien against the Roats. 88 Others who had withheld 

assessments succumbed to the lien threat. 

6. BIMC's Representation of Non-existent "Articles of 
Incorporation. " 

Several months after the Roats filed the action, in a January 7, 

2010 Board Meeting, the BIMC Board attempted to address the questions 

about its authority to operate a Marina by stating: 

Here is THE DEC LARA TION OF PURPOSE which appears in 
the Articles of Incorporation filed with the State of Washington 
(Filing # 156423, 1961). The purpose of the association is to 
provide water, road, and landing strip maintenance (and such other 
services and maintenance as the association may hereafter decide) 

83 CP 1768-1770. 
84 The Roats were represented in the litigation by Richard Roats, an Idaho lawyer, until 
DHL T associated as counsel in September 2009. 
85 CP 3188-3189 at ~ 2; 3193 at~ 21. 
86 CP 279-280. 
87 CP 3196 at ~ 33. 
88 CP 3194 ~~ 24-25. 
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for the property owners [occupant] of San Juan Aviation and 
Yachting Estates .... 89 

In connection with this lawsuit, BIMC produced a document 

purporting to be the "Articles oflncorporation" referenced at the January 

7,2010 meeting.90 This document was a concoction; it consisted of (a) 

"Articles of Association and Bylaws" containing the parenthetical "(and 

such other services and maintenance as the association may hereafter 

decide)" and (b) another document attached to the first--a poor copy of the 

actual first page of the recorded Articles of Incorporation of BIMC-those 

recorded on November 10,1961, containing Article 111.91 To make it 

appear that the entire document had been recorded in 1961, a poor copy of 

the first page of the actual 1961 Articles oflncorporation (which were in 

fact recorded with the Secretary of State at 9: 12 a.m. on November 10, 

1961 92) was attached to the "Articles of Association and Bylaws" which 

had never been recorded. 93 

The language the Board quoted does not appear in the recorded 

Articles (Filing #156423).94 But the Board represented to the membership 

that its source of authority was this manufactured document. The 

"Articles of Association and Bylaws" to which this page was attached are 

89 CP 1779 (italics added). 
90 CP 1079-1088. 
91 CP 1080 and CP 1079 respectively. 
92 CP 1079. 
93 CP 1080-1088. 
94 CP 1037-1046. 
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not the Bylaws that have been in effect since approximately 1987-those 

limit assessment authority to the purposes stated in Article III of the 

actual, recorded 1961 Articles of Incorporation. Nor were they part of the 

Articles filed in 1961-or ever. The document created a false appearance 

of authority. 

The Articles attached hereto as Appendix B -- those originally filed 

with the secretary of state in 1961 - were the operative Articles of 

Incorporation at all times relevant to this appeal.95 The Bylaws attached as 

Appendix C remain the operative Bylaws.96 The 1987 version of the 

Bylaws contains the limiting assessment language that BIMC may charge 

assessments for "the purposes set forth in Article III of the Articles of 

Incorporation (and no more).lf97 This limiting language remains in the 

Bylaws and has been continuously in effect since 1987. 

As explained below, even if the BICs (attached as Appendix D) 

had been validly adopted to replace the original DIRs, they also contain 

limited statements of purpose that exclude Marina and retail operations 

(see excerpts ofBICs at Appendix A), as did the original DIRs.98 

95 CP 1037-1046. 
96 CP 1069-1077 at 1070. 
97 CP 1843-1851 at 1845, Section 3(a). 
98 A second mystery document appeared in this case on April 22, 2010, when counsel for 
BIMC produced a letter dated September 13, 1961, to which "Articles of Association and 
Bylaws" were appended. CP 1608-1625. The cover letter erroneously refers to these 
draft bylaws as "Articles of Incorporation"." CP 1613 On November 10,1961 -two 
months after the date of this letter - the actual Articles of Incorporation were recorded. 
Accordingly, this September 1961 document is not material to any issue on this appeal. 
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B. Procedural History 

1. The Roats' Claims 

On May 12,2009, the Roats filed their first amended complaint, 

asserting causes of action for declaratory relief regarding the validity of 

the BICs (Claim 1), that BIMC was engaged in ultra vires actions (Claim 

2), and violations of the open meeting law (RCW 64.38.035) because of 

meetings held without required notice (Claim 5).99 The Roats also sought 

to quiet title to their property (mooted by the stipulated deposit into court) 

(Claim 3) and claimed that Board members had breached their duty of care 

(Claim 4).100 Defendants asserted no counterclaims. 101 

2. The Court's Rulings 

At issue on this appeal are the court's summary judgment rulings 

on Claims 1 (validity ofBICs), 2 (ultra vires), and 5 (open meeting 

violations), and the rulings on each party's entitlement to attorneys' fees. 102 

On October 28,2009, the court dismissed Claim 1 (that the BICs 

were invalid) on summary judgment. 103 On May 7, 2010, cross motions 

for summary judgment on Claims 2 and 5-ultra vires and open meeting 

violations-were filed. 104 On July 15,2010, the court dismissed the ultra 

vires claim and granted in part Plaintiffs' motion regarding violation of the 

99 CP 212-278. 
100 CP 212-278. 
101 CP 289-300. 
102 CP 814-817; CP 2145-2147; 2561-2565; 2556-2557; 2824-2825. 
103 CP 814-817. 
104 CP 855-883; CP 999-1023. 
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open meeting statute. lOS In September 2010, the parties moved for 

summary judgment concerning attorney fees and the improper Board 

meeting notice claim. I06 On October 13,2010, in a letter to the parties, the 

Court denied attorney fees to Plaintiffs under RCW ch. 64.38 and stated 

that, "as the substantially prevailing party", Defendants' were entitled to 

fees "in an amount determined ... after further proceedings.,,107 Following 

Plaintiffs' motion for reconsideration,108 in a letter ruling on November 12, 

2010, the Court clarified that the basis for its fee award was the Bylaws, 

Art. VIII, § 9, which provides for fees "incurred" to "enforce" a 

"delinquent assessment"109 (as opposed to broader "prevailing party" 

language). But the BIMC did not incur such fees; its insurer paid the costs 

of defending against the Roats' claims. 

On November 29,2010, the Court entered final judgment and ruled 

that Defendants, as the "substantially prevailing party," would recover 

their attorney fees and the Roats would not recover fees under RCW 

64.38.050 for the open meeting violations. I 10 On June 24, 2011, a hearing 

was held on the amount of fees to be awarded. II I BIM C claimed fees in 

105 CP 2145-2147. 
106 CP 2148-2157; CP 2208-2228. 
107 CP 2824-2825. 
108 CP 2446-2451. 
109 CP 2556-2557. 
110 CP 2561-2565. 
III RP dated June 24, 2011. 
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the amount of $213,792.49. 112 On July 26, 2011, the Court awarded BIMC 

fees in the amount of $13,797.42. 113 

Other issues were disposed of as follows: on May 14, 2009, the 

parties entered into the stipulation that the Roats would be "considered 

current on their assessments"; 114 on June 17, 2009 the Court entered an 

Order granting the parties' stipulation to dismiss Claim 3 (to quiet title); 115 

and on March 1,2010, the Roats voluntarily dismissed Claim 4 (breach of 

duty of care) under an order that the dismissal was "without the award of 

attorneys [fees] or costs to any party." I 16 

IV. ARGUMENT 

An order granting summary judgment is reviewed de novo.1I7 The 

court views the facts and all reasonable inferences from those facts in the 

light most favorable to the nonmoving party; summary judgment is proper 

only where "there are no genuine issues of material fact and the moving 

party is entitled to judgment as a matter of law."118 

A. Dismissal of Claim 2 Was Error: The Governing Documents 
Give DIMC No Authority to Operate the Marina, Fuel Dock 
and Store or to Assess Members for such Operations. 

Where, as here, a homeowners association's articles of 

\12 CP 3503-3517. 
113 CP 3530-3531; and by Order of the Court on August 22, 2011, CP 3532-3535. 
114 CP 279-280. 
lIS CP 303-304. 
116 CP 852-854. 
117 G02Net. Inc. v. FreeYellow.com. Inc .. 158 Wn.2d 247, 252,143 P.3d 590 (2006) 
(citation omitted). 
118 Stevens v. Brink's Home Sec .. Inc., 162 Wn.2d 42, 46-47, 169 P.3d 473 (2007). 
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incorporation, bylaws, covenants, and deeds reference one another, they 

are "correlated documents" that are to be construed together. I 19 There are 

two governing documents currently in effect: the 1961 Articles of 

Incorporationl20 and the current Bylaws. 121 The original DIR have 

expired. The 1995 BICs were not validly adopted (see Section IV.B, 

below), but, even if they are in force, they do not remotely create authority 

for marina, fuel or other retail operations. 122 

Both the Articles and Bylaws (and the BICs if they are effective) 

have been in effect since long before the Board began Marina or retail 

operations in 2006 and began levying assessments for those operations in 

2008. None of the governing documents authorize Marina or retail 

operations or assessments in support of same. 123 

1. The 1961 Articles of Incorooration Limit the BIMC's 
Activities to Water, Road, and Landing Strip Maintenance. 

BIMC is a creature of its charter, the Articles of Incorporation. 

Article III states BIMC's purposes: 

to provide water, road and landing strip maintenance ... and to 
promulgate and enforce rules and regulations necessary to insure 
equal and proper use of same. 124 

119 Rodruck v. Sand Point Maintenance Commission, 48 Wash.2d 565, 577, 295 P.2d 714 
(1956); see also Lake Limerick County Club v. Hunt Mfg. Homes. Inc., 120 Wash. App. 
246,84 P.3d 295 (2004) (articles/bylaws of homeowners' association are binding 
covenants that run with land if properly referenced in original deed or agreement). 
120 CP 1037-1046. 
121 CP 1069-1077. 
122 CP 1090-1104. 
123 CP 1037-1046; 1069-1077; 1090-1104. 
124 CP 1041. 
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The Blakely Island Maintenance Commission was established for 

maintenance purposes. Article III lists three Blakely assets: water, roads 

and landing strip. It calls for BIMC to "maintain" them. It allows BIMC 

to adopt rules and regulations for "equal and proper use" of "same." The 

assets do not include the marina, a fuel dock or a store. Those assets were 

not (and are not) owned by BIMC; they are owned by BIT, a creature of 

the Crowley family, which for decades arranged for them to be operated 

by a professional third party. 125 

"Maintenance" of roads, water and landing strips may lead to 

"operating" vehicles or other facilities incident to maintenance activities, 

including fire prevention or extinguishment, grass-cutting, garbage 

collection, brush-clearing, maintenance sheds, vehicle engines and crews 

to perform these activities, water system operation, safety regulations at 

Horseshoe Lake (where swimming inevitably took place). But it simply is 

not rationally possible to translate "provide water, road and landing strip 

maintenance" and adopt regulations for "equal and proper use" of "same" 

to mean: take over the operation of the Marina owned by the Crowley 

trust; sell fuel; run the retail store; assume the financial risks of these 

money-losing operations; and create liability risks of all the members from 

fuel spills or fires. 

I25cp 1629,~ 19;CP3192~ 16. 
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The Articles' statement of purpose is statutorily required and 

cannot simply be ignored, as Defendants have done. 126 A corporation's 

"articles of incorporation are a contract, and govern, save as statute may 

otherwise provide, the rights of the parties."127 BIMC has discretion in 

determining how to carry out those purposes, but does not have discretion 

to expand on them.128 Actions not within the express statement of purpose 

are ultra vires and, under RCW 24.03.040, may be challenged and 

invalidated in an action by "a member or director against the corporation 

to enjoin the doing or continuation of unauthorized acts." The Roats' 

action is an RCW 24.03.040 proceeding. 

The basic principle is explained in Shiflett v. John W. Kelly & 

Company, 16 Ga. App. 91, 93, 84 S.E. 606 (1915). There, the corporate 

entity was an offspring of the Farmers Life Confederation and organized 

as an insurance business. It then began operating as a "locker club," 

buying, selling, and distributing alcohol to its members. The Court held 

that such operations were "clearly ultra vires" and outside the purposes 

stated in its insurance business' charter: 

126 RCW 24.03.025(3) (articles must set forth "the purpose or purposes for which the 
corporation is organized"). 
127 In re Olympic Nat'l Agencies. 74 Wn.2d 1,7,442 P.2d 246 (1968); Walden Inv. 
Group v. Pier 67. Inc., 29 Wn. App. 28, 31, 627 P.2d 129 (1981). 
128 See Fletcher Cycl. Corp. §3399 (2008-2009 Supp.) ("A corporation may exercise only 
those powers that are granted to it by law, by its charter or articles of incorporation, and 
by any bylaws made pursuant to the laws of the charter; acts beyond the scope of the 
power granted are ultra vires."); Hartstene Point Maintenance Assn., 95 Wn. App. 339, 
344, 979 P.2d 854 (1999) ("The phrase 'ultra vires' describes corporate transactions that 
are outside the purposes for which a corporation was formed and, thus, beyond the power 
granted the corporation by the Legislature."). 
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The buying, handling, and dispensing of intoxicating liquors was 
beyond the objects contemplated in its charter; such actions were 
not necessary or legitimate for the carrying into effect of any of the 
purposes of the charter. Id., at 93. 

The Court held that these actions were, therefore, ultra vires and void: 

It was clearly ultra vires of its charter to organize, in connection 
with its insurance business, a 'locker club' and to contract for the 
buying, handling, and dispensing of intoxicating liquors. Id., at 92. 

If the BIMC members wish to operate the Marina, they have the 

power to do so by appropriate action. Instead, the BIMC Board has 

launched these operations without authority. 

2. As Required by Law. the Bylaws Are Consistent with the 
1961 Articles; they Do Not Authorize Marina Operations. 

Bylaws of a corporation are subordinate to, and controlled by, 

limitations in the articles of incorporation. By statute, a corporation's 

bylaws must be consistent with the articles. 129 If there is any 

inconsistency, the articles control and the bylaws are void: 

Bylaws, to be valid, must be consistent with the terms and spirit of 
the charter of the corporation ... [a] bylaw which is not consistent 
with the charter but is in conflict with it and repugnant to it is void. 

A bylaw can neither enlarge the rights and powers conferred by the 
charter nor restrict the duties and liabilities imposed by it. Where a 
bylaw attempts to do so, the charter will prevail. .. 

A corporation cannot, by bylaw, change the character fixed upon it 
by charter in a fundamental respect, since bylaws must be 

129 RCW 24.03.025 ("whenever a provision of the articles of incorporation is inconsistent 
with a bylaw, the provision of the articles of incorporation shall be controlling."); RCW 
24.03.035(12) ("Each corporation shall have power ... [t]o make and alter bylaws, not 
inconsistent with its articles of incorporation[.]"); RCW 24.03.070 ("The bylaws may 
contain any provisions ... not inconsistent with law or the articles of incorporation. "). 
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consistent with the nature, purposes and objects of the 
corporation. 130 

Defendants argued below that Bylaw Articles II and III provides 

BIMe with a "far-reaching" and "wide-ranging" purpose. 131 Nothing in 

either provision purports to (or could) broaden the BIMe's powers and 

purposes beyond those stated in the Articles of Incorporation or covenants. 

Article II of the Bylaws recites the "purpose of the Bylaws" - it 

purports neither to state nor to expand the purpose o/the association (nor 

does it refer to marina operations): 

The purpose of these by-laws is to provide for the administration, 
maintenance, improvement and protection of the properties, 
easements, access agreements, water rights, and equipment owned 
by the Association. 132 

Article III of the Bylaws lists the various powers of the corporation 

necessary "to accomplish its purpose and to act in all things to this 

end[.]"133 The listed powers are the means to the end - to accomplish the 

BIMe's purpose as articulated in the Articles: 

This corporation shall have the power [1] to buy, sell, mortgage or 
encumber real and personal property, [2] to receive and disburse 
money, [3] to enter into contracts, [in order] to accomplish its 
purpose and to act in all things to this end[.r34 

130 Fletcher Cyc\. Corp., §4190 (200 I Ed.). See also Howe v. Washington Land Yacht 
Harbor, Inc., 77 Wash. 2d 73, 87459 P.2d 798 (1969); RCW 24.03.070 ("The bylaws 
may contain any provisions for the regulation and management of the affairs of a 
corporation not inconsistent with law or the articles of incorporation") (emphasis added). 
131 CP 868-869. 
132 CP 905 (emphasis added). 
133 CP 905. 
134 CP 905 (emphasis added). 
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The Board's powers are similarly articulated in Bylaws, Article V, § 10: 

The Board of Governors is hereby authorized, subject to Article 
IV, Section 3 of these by-laws, to enter into contracts for 
improvements and maintenance of the Association properties as 
may be deemed proper by the Board and to do all things necessary 
to accomplish the purposes of this Association[.],35 

Article IV, § 3(a) ties assessment authority to Article III of the Articles: 

[assessments] shall be based upon an estimate of the amount 
required to accomplish the purposes set forth in Article III of the 
Articles of Incorporation (and no more). 136 

An incorporated homeowners' association like the BIMC has some 

discretion in determining how to effectuate its authorized purposes, but it 

has no discretion to expand its purposes beyond those articled in its 

governing documents, as held in Riss v. Angel, 131 Wn.2d 612, 621, 934 

P.2d 669 (1997). 

In Riss, the Supreme Court held that a homeowners association 

acted unreasonably when it imposed restrictions on a homeowner that 

were more burdensome than those allowed in the covenants. Id. at 621. 

The court analyzed the language of the covenants to determine their scope 

and explained that the court's primary objective was to give effect to the 

intent or purpose of the covenants' language. Id. "Historically, 

Washington courts have ... held that restrictive covenants ... will not be 

extended to any use not clearly expressed ... " Id. at 676. The court further 

135 CP 908 (emphasis added). 
136 CP 906. 
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reco gnized that 

several courts have held that a ... covenant cannot operate to place 
restrictions on a lot which are more burdensome than those 
imposed by the specific covenant. Id. at 677. 

The BIMC Board's foray into Marina operations placed every lot 

owner at serious risk of financial losses and liability, a burden on each lot 

never hinted at in any governing document. The original DIRs, the BICs 

(if valid) and the Articles are consistent; none refers to or remotely 

authorizes the actions taken by the BIMC's board that are the subject of 

Claim 2. 

3. The BICs Are Consistent with the Articles and Bylaws. 

Even if the BICs had been validly adopted as a replacement for the 

expired DIRs, they are consistent with the Articles and Bylaws. The BICs 

provide that BIMC membership "runs with the land" - i.e., if valid, the 

BICs are an encumbrance on each owner's title, meaning that successive 

owners automatically become members ofBIMC: 

All persons owning any lot, tract, or portion of the San Juan 
Aviation Estates, or any person who is a contract vendee or 
successor owner of such property, shall be members of the Blakely 
Island Maintenance Commission, Inc. No lot may be purchased or 
contracted to a purchaser, nor sold by any owner of any lot or lots, 
unless and until said purchaser shall be accepted for membership in 
the BIMC. 137 

The BICs make membership in the BIMC mandatory for all 

137 CP 1094, ~ 7. 
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owners of the San Juan Aviation Estates. 138 The BICs reinforce the 

Articles and Bylaws (and reflect the original limitations inherent in the 

DIRs) by narrowly and specifically stating what BIMC is authorized to do 

and by continuously incorporating the limitations of the Articles and 

Bylaws then in effect. 

Appendix A sets forth key excerpts from the BICs demonstrating 

their specificity and their consistent reference to the existing Articles and 

Bylaws. A few examples are ("Powers and Duties", § II.B): 

(1) To prescribe ... reasonable police regulations .... 

*** 
(3) As approved by the BIMC members at the annual meeting, 

maintain, repair and improve, on behalf of the corporation, 
roads, airports and airport facilities, water supply and all 
equipment, pipe lines, pumps, reservoirs, and easements in 
connection therewith. 

(4) To maintain and administer fire protection .... 

(5) To maintain and administer garbage disposal facilities. 

(6) To maintain and administer the water treatment plant. 

(7) To levy assessments for operating and maintenance 
expenses, and to collect such assessments upon owners of 
the properties contained in such plat in accordance with the 
BIC and the BIMe Bylaws and Articles of 
l t · 139 ncorpora zon .... 

(8) To have the power, through the BIMC, after approval of its 
members, to incur indebtedness on behalf of the BIMC, to 
finance improvements and to maintain the same. The plat 

138 CP 1094, ~ 7. 
139 CP 1096-1097, ~ I1.B (emphasis added). 
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... shall be subject to the control and management of the 
BIMC in the manner described in this BIC, and in 
accordance with the BIMC Articles of Incorporation and 
Bylaws and the mandate and approval of its members. 

The BICs are consistently and expressly limited to (a) the 

constraints imposed by the then operative Articles and Bylaws; (b) the 

facilities listed in the BICs, which are very specifically identified (water 

treatment plant, fire protection, garbage disposal, roads, airports and 

airport facilities, water supply and all equipment, pipe lines, pumps, 

reservoirs, and easements in connection therewith); (c) incurring 

indebtedness (~ 8) only to finance "said improvements" (specifically 

listed), "on behalf ofBIMC" (i.e., for its defined purposes); (d) "control 

and management" of the "property contained" in the "plat" but only "in 

the manner described in the BIC" and "in accordance with the BIMC 

Articles oflncorporation and Bylaws" (~ 8); (e) to acquire property but 

only to the extent "reasonably necessary for BIMC use and benefit, " --

i.e., for the purposes previously listed and as set forth in the Articles and 

Bylaws (~9); (f) to execute legal documents but only "to carry out the 

business interests of the BIMC," which limits any such authority to the 

specific powers otherwise accorded to BIMC (~ 10). 

In ~ 7, the BICs expressly reiterate the limitations on the power "to 

levy assessments" to those "in accordance with the BIC and the BIMC 
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Bylaws and Articles o[Jncorporation ... . "140 There is no discretionary 

grant of assessment power in this provision. It is even more expressly tied 

to the limitations in the Bylaws and Articles than some of the other 

provisions--control over the purse strings is carefully circumscribed by 

the original grant of power to BIMC. 

Respondents argued below that the "clear intent" ofBIC ~~ 8 and 

lOis to authorize the BIMC Board "to enter into a lease, form a subsidiary 

and collect assessments" for the association's benefit. 141 The language is 

general; it does not even purport to create new BIMC authority, especially 

when read together with other very specific BIC provisions such as ~ 7: 

"assessments for operating and maintenance expenses [can be levied only] 

in accordance with ... the BIMC Bylaws and Articles of Incorporation."142 

4. There Is No Statutory Basis for Expanded BIMC Authority 

Applicable Washington statutes do not operate to expand BIMC's 

authority beyond the Articles, Bylaws or covenants. RCW 64.38.020, 

relating to homeowners associations, enumerates default powers of such 

associations, subject to the proviso: "Unless otherwise provided in the 

governing documents .... " The default powers are inapplicable because 

the Articles limit BIMC's authority. Similarly, RCW 24.03.035(20) (Non 

Profit Corporation Act) provides: 

140 CP 1097, at ~ 11.8.7. 
141 CP 870. 
142 CP 1097, aqjII.B.7. 
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[Corporations shall] have and exercise all powers necessary or 
convenient to effect any or all of the purposes for which the 
corporation is organized. (Italics added). 

The Articles give BIMC "all of the power prescribed in R.C.W. 

24.04.080, and, generally, to do all things necessary and proper to carry 

out the purpose of its creation . ... "143 In 1961, RCW 24.04.080 provided: 

Corporations formed under this Chapter * * * 

4. May purchase ... real and personal property, as the 
purposes of the corporation may require. * * * 

7. May enter into any lawful contracts ... essential to the 
transaction of its affairs for the purpose for which it was 
formed. * * * 

8. Generally, may do all things necessary or proper to carry 
out the purpose of its creation. (italics added). 

In short, the Articles, the then-applicable homeowners statute as 

well as all other applicable statutes clearly limit the Board's specific 

powers to those needed to implement the purposes for which the Articles 

specify the entity was created. Such statements of purpose are mandated 

by RCW 24.03.025(3) (the articles "shall set forth ... [t]he purpose ... for 

which the corporation is organized"). As explained above in Section 

IV.A.2, as required by law, the Bylaws are consistent with the Articles. 144 

5. The BIMC Membership Never Validly Authorized Marina 
Operations 

The BIMC argued that, even if the governing documents failed to 

143 CP 1042. 
144 See supra, FN 129. 
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provide the necessary authority, the homeowners approved/ratified the 

Board's action. However, where all homeowners would be affected by a 

deviation from the governing covenants, all must agree to be bound by the 

new terms, as stated in Meresse v. Stelma, 100 Wn.App. 857, 866 (2000): 

The law will not subject a minority of landowners to unlimited and 
unexpected restrictions on the use of their land merely because the 
covenant agreement permitted a majority to make changes to 
existing covenants. 145 

Meresse involved a six-lot residential subdivision served by a single 

access road, in which each lot was subject to a restrictive covenant 

requiring equal payment for access road maintenance. ld. Under the 

relevant covenants, each owner agreed to: 

Share on an equal basis the expense and responsibility for the 
maintenance, repairs and additional constructions on said existing 
road above-referenced. ld., at 859. 

By their terms, the covenants could be amended by majority vote. 

ld. By a 5 to 1 vote, the owners amended the covenants to relocate the 

road, change its width, and create a scenic easement. ld. at 862. Plaintiff 

argued that the amendment required unanimous consent because road 

relocation was not contemplated by the original covenants: 

At issue is whether [Defendants], as the owner[ s] of a majority of 
the lots, can override the minority owner, Meresse, to impose a 
major change - relocating the access road - by calling it "road 
maintenance," "construction," or "repair," which do not require 
unanimous approval. ld. at 864 

145 Meresse v. Stelma, 100 Wn.App. 857, 866 (2000) (citation omitted). 
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The court held that the relocation was an "unexpected expansion of the 

subdivision owners' obligations to share in road maintenance." Jd. at 866. 

The covenant language does not place a purchaser or owner on notice that 

he or she might be burdened, without assent, by road relocation at the 

majority's whim. Id. at 867. The effort to alter the purposes of the 

covenants by agreement of fewer than all homeowners was rejected. 

Only where the proposed changes already fall within the express 

purposes of the association, can the governing documents authorize fewer 

than 100% of the members to adopt new covenants: 

An express reservation of power authorizing less than 100 percent 
of property owners within a subdivision to adopt new restrictions 
respecting use of privately owned property is valid, provided that 
such power is exercised in a reasonable manner consistent with the 
general plan o/the development. 146 

Here, neither the original DIRs, nor the BICs, nor the Articles 

mention fueling operations, marina operation or retail operation with 

attendant financial and liability risks. Nothing forewarned buyers that a 

majority (much less a minority acting through manipulated voting) could 

subject a minority to the significant financial and liability risks of such 

commercial activities. The marina operations are outside of the stated 

BIMC charter "to provide water, road and landing strip maintenance."147 

In any event, it is undisputed that a unanimous vote to adopt new 

146 Shafer v. Board of Trustees of Sandy Hook Yacht Club Estates, Inc., 76 Wn.App. 267, 
273-74 (1994) (emphasis added). 
147 CP 1041, Art. III. 
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covenants authorizing Marina operations has never occurred. The vote of 

November 26,2005, contained limitations on BIMC's authority that it 

promptly disregarded. 148 The 49 to 47 vote of July 5, 2008 essentially 

occurred without notice-i.e., after the vote for which notice. had been 

given was taken, new votes were taken of which the departing members 

had no notice. 149 This voting process was sheer manipulation by BIMC. 

The Board simply forged ahead, ignoring the recommendation of the 

subsidiary it had charged with the operations, ignoring the controlling, 

initial negative vote of July 5, and repeating its past practices of carrying 

out its plan through meetings conducted without notice to the members. 

The BIMC Board employed a classic tactic of gaining momentum 

by proceeding with unauthorized actions adopted in secret meetings that 

were then presented as faits accomplis. After borrowing and committing 

funds without authority, the Board explained: "We are not funding the 

marina; the community is repaying a debt." 150 

6. BIMC's Misguided "Fait Accompli" Argument 

The Board apparently believes its tactics are both appropriate and 

authorized. BIMC argued below that Art. V, § 6 of the Bylaws means the 

5-member Board can do essentially whatever it wants and that each action, 

regardless of how far outside its authority, becomes an unassailable "fait 

148 CP 1629 at ~ 22 and CP 1665-1666. 
149 CP 1630 at~ 30; CP 1962 at~~ 4-6; and CP 1737-1738. 
150 CP 1726. 
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accompli" unless a vigilant (and fully informed) 15% or more of the 

membership lodges a written objection within 30 days: 

All actions of the Board of Governors shall be final unless ... 15% 
of the members shall thereafter, and within 30 days from the 
issuance of said minutes, file written objections[.fsi 

In this action the Roats have asked for a declaration that the Board 

has no authority to operate the marina, store and fuel dock in the future 

and an injunction against its doing so, as contemplated by RCW 

24.03.040(1).152 Art. V, § 6 has no possible bearing on that claim. J53 

The provision also clearly pre-supposes Board action within its 

overall authority; it does not supplant more specific Bylaw provisions ls4 

that expressly reserve certain rights to the BIMC members. 155 As a matter 

of basic interpretation, Art. V, § 6 cannot eradicate the express limitations 

in other Bylaws. While an action otherwise permitted by the BIMC's 

governing documents may become final absent prompt objection, an ultra 

vires act cannot be similarly whitewashed, effectively nullifying the 

statutory right to challenge such unauthorized action. 

151 CP 907, Art. V § 6. 
152 CP 222-223; 226. 
153 CP 226 (requesting "[a]n order requiring Defendants to immediately cease its 
wrongful conduct as set forth above"). 
154 Gallo v. Dep't of Labor & Indus., 119 Wn. App. 49, 55, 81 P.3d 869 (2003) (under 
II ejusdem generis, a canon of statutory construction". certain specific language". 
control[s] more general terms ... "); Meresse, 100 Wn.App. at 867, n. 10 (applying 
ejusdem generis to contract interpretation). 
155 See Bylaws, Art. Y, § 8 ("The Board ... may not borrow money ... without the 
approval and consent of the members."); Art. VIII, § 4 ("all Capital Assessments shall be 
subject to the approval of the members"); and Art. IV, § 3 (limiting assessments to the 
Article III purposes "and no more"). 
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In any event, the Bylaws are subordinate to the Articles and to the 

basic requirement that lots not be burdened with obligations beyond those 

of which notice is provided in the covenants. The non-objection provision 

does not create a boot strap for the Board to expand its powers beyond 

those granted by the governing documents. 

D. Dismissal of Claim 1 Was Error: The DICs Are Invalid. 

The BICs were proposed as a replacement for the DIR, which 

expired on December 31, 1993. 156 The BICs were not validly adopted by 

the entire BIMC membership, as shown in the May 6, 2010 Declaration of 

Gary Roats, ,-r,-r 14-16.157 The Roats' claim to this effect was dismissed on 

summary judgment based on the statute of limitations. 158 The basis for this 

ruling was an issue that arose in 2002. 159 BIMC advised the Roats that 

they would have to cut limbs from ornamental cherry trees along the 

perimeter of their property to allow a mobile home to pass that was being 

delivered to another site on the island. 160 The Roats were prompted to 

determine whether BIMC had the authority to require this. Gary Roats 

reached the conclusion that the BICs-which were cited as authority for 

this order-had not been validly adopted, and so advised BIMC. For 

unrelated reasons the mobile home was never delivered and the issue 

156 CP 1627 ~~ 9-10 and CP 783 lines 6-11. 
157 CP 1628. 
158 CP 814-817. 
159 CP 826 at ~ 4. 
160 CP 826 at ~ 5. 
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became moot before the Roats suffered any damage. 161 

As a matter of law, this episode did not give rise to a cause of 

action. 162 Even if a member could have questioned the validity of the BICs 

without suffering actual damage at the time, the tree episode did not cause 

any such claim to accrue for the Roats. The BICs were void ab initiol63 if 

not validly enacted. The BICs provide that "[t]he parties to this 

instrument are the owners of all the property in San Juan Aviation 

Estates"I64; the BIMC Board admitted that adoption required unanimity,165 

which was not achieved. The BICs are invalid. 

C. The Court Erred by Failing to Award the Roats Fees on Claim 
~: The Board Used its Open Meetings Violations to Present 
Members with Purportedly Irreversible Faits Accomplis. 

The trial court erred in not awarding the Roats' fees under RCW 

64.38.050 for establishing numerous open meeting violations. 166 From 

2004 to 2009, the Board met 28 times without providing any notice to 

members. 167 The Court agreed that, in doing so, the Board violated RCW 

161 CP 827 at ~ 7. 
162 Neighbors & Friends v. Miller, 87 Wn. App. 361, 383, 940 P.2d 286 (1997) ("[b ]efore 
a court may rule by declaratory judgment... [there must exist] an actual, present and 
existing dispute ... "). 
163 See, e.g., Meresse, 100 Wn. App. at 867 (upholding trial court's decision that covenant 
was invalid because it did not receive "a total, 100% vote" of members); 1515-1519 
Lakeview Blvd. Condo. Ass'n v. Apt. Sales Corp., 146 Wn.2d 194,202-203,43 P.3d 
1233 (2002) (an enforceable covenant must contain five elements, including "a promise 
which is enforceable between the original parties"). 
164 CP 1090. 
165 CP 1659. 
166 CP 2563. 
167CP2156. 
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64.38.035. 168 All of these violations were deliberate and consequential. 

They are so consequential that BIMC and its counsel spent considerable 

time creating spreadsheets of meetings held without notice so that the 

Board could give notice of other meetings where the decisions previously 

made would be ratified-and in their fee application BIMe's counsel 

sought to charge the Roats ' with virtually the entire cost of preparing and 

presenting these ratification motions (where the award was based on 

"enforcing" a "delinquent assessment"). 169 

The Bylaws provide for regularly-scheduled Board meetings to be 

held immediately after the annual member meeting, "on the Saturday 

nearest July 4."170 Any other meeting is a "special meeting," requiring at 

least 30 days' written notice under both the Bylaws and by statute. 171 

BIMC violated the open meeting dictates ofRCW 64.38.035(2): 

[A]ll meetings of the board of directors shall be open for 
observation by all owners of record and their authorized agents ... 

*** 
No motion, or other action adopted, passed, or agreed to in closed 
session may become effective unless the board of directors, 
following the closed session, reconvenes in open meeting and 
votes in the open meeting on such motion, or other action which is 
reasonably identified. 

168 CP 2824-2825. The court found 18 violations, ruling that the claims related to the first 
10 meetings identified by the Roats were untimely. 
169 CP 3249 lines 14 - 16 and CP 3163 line 23. The trial Court ultimately denied this and 
all similar elements of the fee request. CP 3530-3531. 
170 CP 1073 at Art. VII, § 4. 
171 CP 1074 at Art. VII, § 6 ("Thirty (30) days' notice by mail, computed from the time of 
mailing, shall be given all members or governors of any special meetings."); RCW 
24.03.120 (requiring notice of special meetings as provided by the bylaws). 
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BIMC argued below that the Board had "always made a telephone 

line available" for Member observation. 172 But absent notice there is no 

opportunity to observe by phone or otherwise. Private, unannounced 

meetings were a pervasive technique employed by the BIMC Board to 

agree upon and take actions that would then be presented to the 

membership as done deals that could not be easily reversed. The $95,000 

borrowing was effected contrary to the specific limitations of the 

November 26,2005 vote l73 and decided upon at the May 3, 2006 meeting 

without notice. 174 Then, at the 2007 annual meeting with notice, members 

were informed that an assessment was needed to retire the loan, but that 

"[w]e are not funding the marina; the community is repaying a debt."175 

While the Court found the Roats' claims with respect to the first 10 

meetings convened without notice untimely, those meetings are part of the 

overall pattern of creating momentum by secret meetings held to 

undertake unauthorized actions. The Court agreed the Board had violated 

the open meeting requirement 18 times between 2006 - 2009. 176 The 

Roats' lawsuit also led to recent changes in the Board's approach to secret 

meetings l77 and to the Board's convening meetings with notice to "ratify" 

172 CP 880 lines 15-16. 
173 CP 1665. 
174 CP 2764. It is undisputed that this meeting occurred without proper notice. See CP 
2561-2565, referencing CP 2156. 
175 CP 1726. 
176 CP 2824-2825 and CP 2561-2565. 
177 CP 2617 at, 5. 
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its earlier actions-i.e., the Roats' lawsuit compelled the Board to give the 

members a voice on these matters. 178 The Roats should have been awarded 

their attorneys fees as the prevailing party on this issue under RCW 

64.38.050. 

D. The Trial Court Erred in Awarding Fees to the BIMe under 
the Bylaws. 

While denying fees to the Roats for establishing persistent 

violations of the open meetings law, for which RCW 64.38.050 provides 

for prevailing party fees, 179 the trial court awarded fees to BIMC as the 

"prevailing party" in the Roats' action under RCW 24.03.040 to establish 

that BIMC acted without authority. But no statute and no bylaw provides 

for fees for the "prevailing party" in an ultra vires dispute. Obviously, if 

this Court reverses the trial court on the merits, there will be no basis for 

any fee award in favor of BIMC. But there is no basis for such an award 

even if the trial court is affirmed on the merits of the ultra vires claim. 

Initially, the trial court mistakenly adopted BIMC's argument that 

it was entitled to fees as the "prevailing party,"180 but ultimately (on a 

178 On August 12,2010, the Board held a special meeting to approve/ratity all decisions 
made at the Board meetings held without proper notice. CP 2661. Many decisions 
purportedly ratified at this meeting related to the marina operations. CP 2672 (5/9/2009 
decision to "authorize the BCF to grant a sublease to the newly formed Blakely Store 
LLC"); CP 2673 (51712009 decision "to have the BCF related funding issues"); CP 
12/17/2008 (12/17/2008 decision to "allocate $30,000 for start up costs for fuel and other 
supplies related to the Marina store"); and CP 2679 (5/28/2006 decision to "approve the 
operating agreement for the newly-formed Blakely Community Facility (BCF)" and 
5/3/2006 decision to "initiate the process to form the Blakely Community Facility LLC"). 
179 CP 2561-2565; CP 2556-2557. 
180 CP 2824-2825. 
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motion for reconsideration) held that the award would be based only on a 

very narrow provision in the Bylaws (Art. VIII, § 9).181 That provision 

calls for members' assessment bills to include fees "incurred" by BIMC to 

"enforce" a "delinquent assessment."182 As the Court ultimately held, this 

case entails far more serious issues than a few thousand dollars in 

assessments-an issue that was in any event resolved when the funds were 

deposited into court under a May 14,2009, stipulation that the Roats' were 

"considered current on their assessments."183 It is not disputed that the 

Roats have paid every assessment since that date in full. This litigation 

had nothing to do with "enforcing" a "delinquent assessment" as 

referenced in Bylaw Art. VIII, § 9. 184 

This provision is consistent with Bylaw Article IV, § 6, which 

provides for fees only if an "action" is brought to collect an assessment. 185 

(Section 11.C(2)b of the BICs is to the same effect).186 Reading the two 

Bylaws provisions together, BIMC can recover fees it incurs in pursuing 

an "action" to collect an assessment, which are then to be included in a bill 

to the member under Bylaws Article VIII, § 9.187 BIMC has never brought 

an action. It did not file a counterclaim in this case to recover an 

181 CP 2556-2557. 
182 CP 2556; 2563. 
183 CP 280. 
184 CP 1075. 
185 CP 1071. 
186 CP 1098. 
187 CP 1075. 
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assessment. 

BIMC's fees are also not recoverable to the extent they were paid 

by its insurer. The Bylaw provisions permit recovery only of fees 

"incurred" by BIMC. BIMC's counsel was hired and paid by its insurer. 188 

Except for a small deductible, BIMC "incurred" no fees. The Bylaws are 

a contract with a narrow definition of entitlement to fees. If BIMC did not 

"incur" the fees it cannot collect them. This makes sense. BIMC bought 

insurance to cover its costs of defending claims. It planned to use BIMC 

emergency or contingency funds if it needed "to fund enforcement 

proceedings."189 The purpose of the Bylaw provision for fees for enforcing 

delinquent assessments is to assure that BIMC is made whole. BIMC does 

not need to be made whole for litigation it did not fund and cannot collect 

fees from members for defending ultra vires claims. 

The anti-subrogation rule provides an independent basis for 

reversal. The rule bars subrogation actions to recover fees from any 

person "for whose benefit the insurance was written" -- i.e., those who pay 

for or are beneficiaries of the policy. 190 The Roats are protected because 

188 CP 2874 at, 5; CP 3094-3096. 
189 CP 1099 § 11.C(2)f. 
190 General Ins. Co. of Am. v. Stoddard Wendle Ford Motors, 67 Wn.2d 973, 979 (1966) 
("insurance company-having paid a loss to one insured-cannot, as subrogee, recover from 
another of the parties for whose benefit the insurance was written"). 
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they provided funds used to buy the BIMC's insurance 191 and because the 

coverage provides them protection. l92 In Cascade Trailer Court v. 

Beeson,193 the court held tenants were protected even though not a named 

insured because rent would normally provide funds for the coverage and a 

tenant had a possessory interest in the property covered by the policy. 

Here, premiums are BIMC expenses that are paid by the assessments the 

Roats have paid. Here, the "defense costs" incurred would have been paid 

by assessments had there been no insurance (and the claims against Board 

members were subject to indemnification by the members). 194 This is an 

easier case than Beeson. Here, the members' assessments pay every dollar 

ofBIMC's premium expenses whereas a tenant's rent only inferentially 

may be applied (but might not fully cover) all landlord costs, and the 

insurance covers defense costs members would otherwise have to pay. 

BIMC has apparently been telling its insurer one thing and the trial 

court another. BIMC's insurer paid the fees as "defense costs." The 

insurer does not cover fees incurred for affirmative claims to "enforce" a 

"delinquent assessment." It covers fees to defend "claims," which are 

defined in BIMC's insurance policy as those "reasonable and necessary 

191 See, e.g., Cascade Trailer Court v. Beeson, 50 Wn. App. 678, 681-82, 749 P.2d 761 
(1988); United Fire & Cas. Co. v. Bruggeman, 505 N.W.2d 87, 89 (Minn. App. 1993); 
Sutton v. Jondahl, 532 P.2d 478, 482 (Okla. App. 1975). 
192 See Am. Nat'l Fire Ins. Co. v. Hughes, 658 N.W.2d 330, 2003 ND 43 (2003); 
Fireman's Ins. Co. of Newark v. Wheeler, 165 A.D.2d 141,566 N.Y.S.2d 692 (1991). 
193 Cascade Trailer Court v. Beeson, 50 Wn. App. 678, 681-82, 749 P.2d 761 (1988) 
194 CP 1077, Art. XI, § 6. 
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legal fees and expenses incurred ... to defend the Insured against any 

claim."195 BIMC cannot charge members for its insurance premiums, 

avoid paying litigation costs as a result, and then collect those costs from a 

member on the diametrically opposite theory that they were incurred for 

an uncovered effort to "collect" a "delinquent assessment." 

V. CONCLUSION 

The Roats respectfully request reversal and remand of the court's 

orders on summary judgment relating to Claims 1 and 2, reversal of the 

trial court's award of fees to Defendants, and that the trial court be directed 

to award reasonable attorney fees to the Roats on Claim 5. 

DATED this 25th day of August, 2011. 

195 CP 2369 at D. 

Arthur W. Harrigan, WSBA # 1751 
Christopher T. Wion, WSBA #33207 
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Attorneys for Appellants 
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Articles of Incorporation, 
dated November 10, 1961 (excerpts)l 

*** 

Article III 

The purposes of this corporation, hereinafter referred to as association, is to 
provide water, road and landing strip maintenance for the occupants and 
owners of San Juan Aviation and Yachting Estates, and to promulgate and 
enforce rules and regulations necessary to insure equal and proper use of 
the same. 

*** 

Article V 

This cOIpOration shall have all of the powers prescribed in R.C.W. 
24.04.08, and, generally, to do all things necessary and proper to carry out 
the pUIpOse of its creation, as any individual might do. all in accordance 
with the laws of the State of Washington. 

By-Laws of the Blakely Island Maintenance Commission, Inc. 
(excerptst 

*** 

ARTICLE II PURPOSE 

The purpose of these by-laws is to provide for the administration, 
maintenance, improvement, and protection of the properties, easements, 
access agreements, water rights, and equipment owned by the Association. 
Further, the Association may promulgate and enforce rules and 
regulations which are consistent with the Blakely Island Covenants dated 

I Complete document attached as Appendix B. 
2 Complete document attached as Appendix C. 
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June 1, 1995 and as amended from time to time, covering the plat of the 
San Juan Aviation Estates (the "BIC"), and make further rules and 
regulations which the Association from time to time may deem necessary. 

ARTICLEm POWERS 

This corporation shall have the power [1] to buy, sell, mortgage or 
encumber real and personal property, (2] to receive and disburse money, 
[3] to enter into contracts, (in order] to accomplish its purpose and to act 
in all things to this en~.] 

*** 

ARTICLE IV MEMBERSIDP 

Section 3(a) ... each member shall make a yearly contribution for 
maintenance and necessary capital improvements for the ensuing year in 
such amount as may be detennined .... (U]pon an estimate of the amount 
required to accomplish the purposes set forth in Article III of the Articles 
of Incorporation (and no more) ... 

*** 

ARTICLE V BOARD OF GOVERNORS 

Section 1 The Board of Governors shall have supervision, control and 
direction of the affairs of the Association; shall determine its policies or 
changes therein, within the limits of the by-laws ... 

*** 

Section 6 All actions of the Board of Governors shall be final unless 
... 15% of the members shall thereafter, and within 30 days from the 
issuance of said minutes, file written objections[.] 

*** 

Section 8 The Board of Governors shall be the general business 
manager of the Association and shall have and exercise all powers and 
authority of every kind and nature not specifically denied or restricted, 
provided that it may not borrow money nor pledge or assign any of the 
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Association property or assets without the approval and consent of the 
members. 

*** 

Section 10 The Board of Governors is hereby authorized, subject to 
Article IV; Section 3 of these by-laws, to enter into contracts for 
improvements and maintenance of the Association properties as may be 
deemed proper by the Board and to do all things necessary to accomplish 
the purposes of this Association. 

*** 

ARTICLE VII 

Section 4 The annual meeting of the membership shall be held on the 
Saturday nearest July 4 each year at a designated location on Blakely 
Island. 

*** 

Section 6 Thirty (30) days' notice by mail, computed from the time 
of mailing, shall be given all members or governors of any special 
meetings. 

Section 7 A majority of the Board, or of the members, shall constitute 
a quorum for the transaction of all business. A majority vote of those 
present or represented by proxy and eligible to vote shall be required to 
pass any issue submitted to the members, including but not limited to 
election or removal of the Board of Governors, approval of Capital 
Assessments and Maintenance Assessments, and all other general business 
matters of the Association; provided, however, that a quorum must exist of 
those present or represented by proxy to pass any issue. 

*** 
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ARTICLEvm FEES AND CHARGES 

Section 1 Before becoming a member each applicant shall pay his or 
her pro rata share of the annual amount determined as necessary for 
maintenance and capital improvements in accordance with Article .tv, 
Section 3. 

*** 

Section 9 All assessments shall be paid to the Association at its office 
within 60 days after the mailing of notice of such assessment to the 
member and the amount of each assessment and the amount of any other 
delinquent assessments, together with all expenses, attorney's fees and 
costs reasonable incurred in enforcing same shall be paid by the member, 
and shall be a lien upon the lot or tract subject to said assessment. ... 

*** 

ARTICLE IX PROPERTY AND EQUIPMENT 

Section 1 The property and equipment owned and maintained by the 
Association includes but is not limited to the Property Manager's 
residence, airport landing strip. taxi-way, tie-down area, buffer strip, 
tennis court, all roads (except private) as designated on the Plat; the Fire 
House and underlying land; all water lines and easements in connection 
therewith from Horseshoe Lake to the Plat; including all pumps, tanks, 
water treatment system, buildings housing the equipment, easements for 
water lines both inside and outside the Plat, water rights to draw water 
from Horseshoe Lake, Parks at Driftwood Beach & South Runway, 
recycle center, and the 40' Beach access lot. 
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Blakelv Island Covenants (HICs), 
dated June 1, 1995 (excerpts)3 

*** 

7. Membership - Blakely Island Maintenance Commission 

All persons owning any lot, tract, or portion of the San Juan 
A viation Estates, or any person who is a contract vendee or 
successor owner of such property, shall be members of the Blakely 
Island Maintenance Commission, Inc. No lot may be purchased or 
contracted to a purchaser, nor sold by any owner of any lot or lots, 
unless and until said purchaser shall be accepted for membership in 
theBIMC. 

*** 

11. Board of Governors 

B. Powers and Duties - GeneraL. .. 

(1) To prescribe ... reasonable police regulations .... 

(2) To administer and enforce building restrictions ... 

(3) As approved by the BIMC members at the annual meeting, 
maintain, repair and improve, on behalf of the corporation, 
roads, airports and airport facilities, water supply and all 
equipment, pipe lines, pumps, reservoirs, and easements in 
connection therewith. 

(4) To maintain and administer fire protection ... 

(5) To maintain and administer garbage disposal facilities. 

(6) To maintain and administer the water treatment plant. 

(7) To levy assessments for operating and maintenance 
expenses, and to collect such assessments upon owners of 

3 Complete document attached as Appendix D. 
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the properties contained in such plat in accordance with the 
BIC and the BIMe Bylaws and Articles of Incorporation . ... -

(8) - To have the power. through the BlMe. after approval of its 
members, to incur indebtedness on behalf of the RIMe, to 
finance said improvements and to maintain the same. The 
plat of San Juan Aviation Estates and the property 
contained therein shall be subject to the control and 
management of the BIMe in the manner described in this 
DIC. and in accordance with the BIMe Articles of 
Incorporation and Bylaws and the mandate and approval of 
its members. 

(9) Through the BIMe, after approval of its members. to 
acquire and own real or personal property, within, 
contiguous or adjacent to the plat of San Juan Aviation 
Estates, and to levy assessments against the owners of 
assessed lots or tracts for the payment of the acquisition 
price, taxes and costs of maintenance of the real or personal 
property; provided, however, that such property must be 
reasonably necessary for BIMe use and benefit. 

(10) On behalf of the BIMC, after approval of its members, to 
execute easements, licenses, conveyances and other legal 
documents to carry out the business interests of the BIMe. 

C. General Enforcement Provisions and Penalties: The 
owners recognize that the provisions of the BIC must be 
followed by all owners in a timely and reasonable manner 
in order for there to be benefit to all owners for imposing 
these covenants. Therefore, the owners grant to the Board 
the following powers, in addition to those powers set forth 
in Paragraph lIB above. In the event that the Board of 
Governors determines that there is an existing violation of 
the terms of the BIC, the Board shall have the following 
powers and shall proceed accordingly. 

*** 
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(2) h. Commencing litigation designed to secure 
compliance of the remedy. In the event litigation is 
commenced, the owner who is in violation shall be 
obligated to pay all costs of such litigation, 
including the payment of reasonable attorneys' fees. 

*** 

(2) f. In order to ensure that the Board has funds available 
to enforce the compliance of remedies or violations, 
the Board shall have the right to use any emergency 
or contingency funds available to the BIMC to fund 
enforcement proceedings. 

Declaration and Imposition of Restrictions (DIR), 
dated August 24, 1957 (exerptst 

[Introductory paragraphJ"San Iuan Aviation Estates was ... designed ... 
as a high-grade home and residence area ..•. " 

*** 

1. [with no commercial use except that the aircraft] (a) "runway and 
parking strip" and (e)"yacht basin" may be "used for business 
pwposes." 

*** 

9. They [the Board of Governors] shall also have the power to 
prescribe and secure the enforcement of reasonable police 
regulations to secure the safety, comfort, and convenience of the 
various tract owners and occupants. 

10. The foregoing restrictions and conditions are established as part of 
a general improvement plan for the benefit of all present and 
fut " ure owners ... 

4 Complete document attached as Appendix E. 
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Amendment to Restrictions and Plat of the San Juan Aviation Estates, 
1970 Amendment to the DIR (excerpts)S 

*** 
9. [T]he ''Board of Governors" would be the same Board of 

Governors elected by the [BIMe]. 

*** 

B. Board of Governors - Powers and Duties: ... 

1. To prescribe and secure the enforcement of reasonable police 
regulations to secure the safety, comfort and convenience of the 
various tract owners and occupants. 

2. To pass, administer and enforce building restrictions in accordance 
with Paragraph 4 of the Declaration and Imposition [sic] of 
Restrictions filed herein. 

3. To acquire, maintain, repair and improve, on behalf of the 
corporation, roads, airport and airport facilities, water supply and 
all equipment, pipe lines, pumps, reservoirs and easements in 
connection therewith. 

4. To supply and insure fire protection, and to buy, sell, use and own, 
through said corporation, necessary and proper equipment in 
connection therewith. 

5. To maintain and administer garbage disposal facilities. 

6. To levy and collect assessments upon any and all owners of the 
properties contained in such plat for the benefit of said owners, all 
in accordance with the By-Laws and Articles of Incorporation of 
said corporation. 

S Complete document attached as Appendix F. 
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7. To have the power, through said corporation, under prior approval 
of its members, to incur indebtedness on behalf of the corporation, 
to Fmance said improvements and maintain the same, and said plat 
of San Iuan Aviation Estates and the property contained therein 
. shall be subject to the control and management of said corporation 
in the manner aforesaid, which corporation shall act in accordance 
with its Articles of Incorporation and By-Laws and the mandate 
and approval of its members, all as provided therein. The aforesaid 
plat or any portion thereof shall be subject to any lien asserted by 
said corporation for the rendition of its services and for the 
payment of its assessments. 

8. Through said corporation, upon prior approval of its members, to 
acquire and own real or personal property, within, contiguous or 
adjacent to the plat of San Iuan Aviation Estates, and to levy 
assessments against the owners thereof for the payment of the 
acquisition price, taxes and costs of maintenance of the real or 
personal property. 
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Secretary of State 

- I. SAM REED~ Secretaty of State ofdle Sfa1e of Washington and custodian of its seal. 
hereby issue Ibis 

CERTIFICATE OF INCORPORATION 

to 

BLAKELY ISLAND MAINTENANCE COMMISSION~ INC . 

. alan W A Non-Profit COI:poratiOn. Charter documents are effective on the date indicated 

below. 
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UBI Number: 601-139-369 
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Sam Reed. Secretaly of State 
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hereby issue this 
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of 

BLAJCELY ISLA"ND MA.lNTENANC£COMMlSSl~ INC.. 

as filed in. this office on Novemba IO~ 1961. 

D31e: Febxwuy 10, 2010 
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.ARrJ:Cl£ I 

this corporation is fonned nnder Jt.G..:V. Cbapt:er 24.04 

relating to non-profit: corporations. 

ABn:Cl.E II 

'rbe ~ of this corporation sball be m..u:EJ;y ~ 

lfAlR'lBliANCR OOHHISSBJH. lNC. JI and :1.t:s principal. place of 

business- shall be Bl.ske.iy Is1..and~ Vasbi.ngt:on.. Its clurat:i~ 

shall be perpetual. 

.- -
'£he purpo1~~ of t:hi.s corporation, hereinafter referred 

t:D as assoc:Lat:i.on" . is 1:0 pravi.de wat:er t road and landing 

strip 1Iiai.ntenance for t:he occupants and owners of San .Juan 

Av1at:1on and Yachting Estates, and to promulgu.te and enforce 

rules and regulati9lls necessary 1:0 insure equal and proper 

use of !:he same •• 

ARTICLED 

.This associati.on small have and it:s business affairs· 

shall be conduct:ed by a Board of seven 1Iust:ee& t:o be 

referred to in t:he Ry-l:.aws as CoVl!rnors. and the names of' 

the lJ:uBtees, who shall menagetbe affai:cg .of the corporation 

ss pr0rl:dedby LC.W. 24.04~050 shall be as £o110V5; 
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JOBrf H1LL 

ARTICLE V 

_ This corpo~.ation sbs11 bave all of the powers prescribed 

:in Lc..W. 24.04.080~ and, general.1y, f;o do all t:ldngs necessary 

and proper 1:0 can::y out the purpose of i.ts creat:i.on~ a:s 

any indi.vi.dua1 might: do, all in accordalfce wi.tbtbe laws 

of the State of Washington • 
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Se-cretary of-State -

I, Sam Rero, SecretaIy of Stale of the Stare of Washington and custodian of its seal. 
hecebyissue this-

certificate tbat-acoonling to the n:cordsOD file in this office. -

BLAKELY ISLAND MAINTENANCECOMMlSSlON.INC-

a Washington corporation. was incorporated on November lOs 1961-and-isduIy authorized to 

condUct affairs in the State ofWasbingtOn; ",ith a license expiTation 

date of November 30~ 20 to; and I further certify that the foUo'\\.1ng charter 

documents are on file in this office; 

Filiag: Date Filed: 

ARTICLES OF INCORPORA 110N 11110,'61 

Date: January 28. 2010 

Gi\-"'Cll undec my hand and the Seal of Ihe State 
ofW~ at Olympia, the State Capital -

C;»-~ 

IHI 
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Secretary- o£ State 

I~ SAl\f REED, Secretary ofStaie ofd1e State ofWaShio.:.oton and custodian of its seal. 
hereby issue this -

CERTIFICATE OF INCORPORATION" 

to 

BLAKELY ISLAND MAINTENANCE COMMISSION, INC-

alan WA Non-Profit Corpmation. Charter docwnenfs all! effective on the date indicated 
below. " 

Date: llll0i1961 

UBI Number: 601-139-369 

APPID: 1580213 

Given under- my band ao.d the Seal of the State 
ofWasbington.at Olympia. the State Capital 
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Secreta~y' of State 

I, S2ID Reed. Secretmy of Stale oflhe S1ateofWashington and custodian ofits seaI~ 
hereby issue diis 

certificate tbatlbe at1acJIed is a ~ aDd correct copy of 

. ARTlCLES OF INCORPORATION 

of 

BLAKELY lSU\NO MA.INTENANCECOMMISSION.lNC_ 

as filed in this office on November 10. 1961. 

o~: February 10.2010 

Gi~ under fily hand and·dic Scal of d.e.Sum:: 
ofWadaiogtoo at Olympia, tbe State Capital 
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,BY-LAW:;· 
of the 

Bl.AKEL Y ISlAND·MAlNTENANCE COIIMISSlONlI.INC. ' 

AR1Ja.E1 

The name·of the AssodationshallJJe the BJak£ty lsiancU'ainlenance Commission, Inc. lis 
principal pface of business shall be Blakely 1sIand. Washing1Dn,. 

AR1lCI..E11 PURPOSE 

The purpose of Ihese by-Iaws is to provide for the adminisflafion. rnairdenam:e. improvement. 
and proleGtion of·the propeffies. easements. access agreements. water rights, and equipment 
owned by Ute·AssociatiOn.. ~. 'the Association max promu1gate and enforce·ruIes and 
regulations whic.b are consistent with the 8JakeIy Istand Cmienanfs dated June 1. 1995 and as 
amended from time to time. oovering the plat of tile San Juan Avialion Estates {the -mc"). and 
make further rules and regulations which the Association from time 10 time may deem 
necessary. 

ARTICLEtH POWERS 

This corpooItion shaH have the power to buy, seI, mortgage Of' encumber real and per.;onaI 
property. to l8Ceive and disburse money, to enter- into conIracts. In accomplish its purpose and 
to act in aIIlhings to this end. as any individual might act. aD in accordance with the laws of ihe 
State of Washington. 

ARTIClE IV MEMBERSHIP 

Section 1 Members of the ASsociation shaD consist 0RIy of incorporators and charter 
membefs •. and such oIhoc individuals, marital communities. corpocations, pat1nelships Of' 

associations (mlledively "parties, as may ~ admitted to meR'ibeIShip~and each member- shal 
hold ~ share of the mrporate s1ock. AI parties ~ any Jot. part or poItion thereof. 0.­

parties who are conbact vendees of such piq)8rty shaI be members of this Association;.and no 
lot may IJe purchased or iDfIlracted to a pwdlaser. IlOl" sold by any ownec of any 101 or lotS 
unless and until said pun:haser shaD be accepted for membership in the Association. Atl 
applicants for membecship shaH be approved or disapproved by Ute Association, acting 
reasonably and in accordance with these by-la1Ns. 

Section 2 Any prospective acquire,-of an 0WReIShip interest ira property wiIhin the plat of 
San Juan Aviation Estates rthe Pial") including. but not limited to ·intent to acquire by purchase, 
contract to purd1ase, inheriIance, gift. or foreclosure, shal file appr:teation with the Secretaty. of 
(he Board of Govemols of the Association in form presaibedby the &aRl, which application 
shan be approved or denied by the Boa.rd within 30 days.of filing. Failure of the BoaRf to act ~ 
notice mailed to appIicant"s $1aled address within that 3tHIay period sid oonstilute approval 
On approval. One share of theoorporate stock shal be transferred to the new owner as a 

, member- of the Association and s1Dck held· by Ute new membe(s predecessor in interest shaiI be 
retired and the preCeding membership temlinaled. Absent such approval, no stock Cransfef" shaH 
be of any JOfCe·or effect. or serve to ~nt or vest any right. IiUe or interest or- right of use of any 
of the Association's propedy, facilities. or utiIiIies_ Membership.in the Association shaI be in the 
name of one singIe.family or one enbly (as defined in the BIC). For voting purposes. each entity 
Of' member family shall designate one pelSOR as the "'voting member" who shaH cast aU votes: 
Membership in the AssociaIion shall specifically be subject to lheprovisions of paragraph 15 of 
theBlC_ 

SectionJ 

(a) There shall be no initiation fee or dues payable by any member. but each 
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~ . member sta.' ,ma1re 8, yearly cDntribuIion- '10 the J\ssod.aIdl b" maii1Ienance and 
neCessasy capiIa1iutproVel.-forthe ensuing year .. Stdlamowtas may be ctetennined by 
the ~ at each annual meelngin 8ocordanc:e wilhlhe \IOting poceckIres set forth in 
Arfide VII hereof. SudI:deIerminaWn shall be based ... an estill. of1he amount required 

- to ~ the purpoSes set foi1h in Arfide Wd the Attides of lnoocparation (and no more) 
and any StJglIus shall be diSposed of as provided in Sedion 8 ofArfide ~U hereof. . 

(b) "'Mainfenance Assessments- are chaIges to membefs b-~emenIs.to 
properly. MJmaI mainfenanoe. repair and operation ofexistingpropedy. ~ which in Ihe past 
have been-mnsidered Main1eoanoe Assessments·wiI continue to be considered Maintenance 

_ Assessmenfs and may include but shall not be IimitecI to repairs to ihewaler" cflSbibulion system, 
fire frock. mechanical ~ and runway fights. Voting will be by each member who shaft be 
entitledfo one VOtR . . -

(e) -Capital Assessments- are charges to members for improvements to property 
which are not maintenance assessmen1s and refer primarily to acquisition of new property or 
assets of a capital nalu1e wiIh a usefuf fife exceeding one year. If a question arises whether a 
charge is for a Maintenance-Assessment or a Capital Assessment, the Board ~ refer to past 
practices and, if it wishes, refer the detennination of the nature of the assessment to an 
independent certified public accountant whose decision shaD be condusive. if a detennination 
can be made in accordance. with geoemiIy accepted accounting principles. Capital Assessments 
may be include but shaD not be limited to p~ Uanagefs residence., tennis court. waler 
.filtration pfant. and fire fighting equipment 

Section .. Each meml>ef- shaH file with Ihe Secrerary of the AssoCiation his or her post office 
address, and aD notices of everykiod .. equired by the Association business shaH have been 
properly delivered when mailed to such address. If any member shaD fail to file such an address -
or to file change of address. such member wit be·deemed to have waived any notice.-equired to 
'be sent in u,e business of the Association. 

Section 5 No member shaD lease. rent. orpemm subletting of any bact owned by ,such 
member in said San Juan Aviation Estates. or any portion thereof, to any party- other than a 
member of the Association without the prior written approval and ~t of the Board of 
Governors. 
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!iedion 6 If any u.enf)enhal fallD~any payment requireoofhim~or shall . 
VioIaIe any of the terms of~by""" tbeBIC. or: any rules and reguIafioas adppled. by Ute_ 
Board of Govemooi. I1e Boaid of GovemoIs may pasue any remedies avaIab1e at law ill" in 
equity, incfuding wiIhoUllmitafion the exercise of any riglds.powersor~. set bth in Ute 
BlC. and in.addifion may. after- 30 days nofioe by mail to the address of said ~ appearing 
00 the reoords. assess a fine in an amount detooniued by IheBoatd. which. unpaid shall bear­
interest at 1he mte of twelve percent (12%) pee anntvn. fJ:om the dale assessed. and the 
Association. 1hrough ·ilsBoanl of Governors. may bring an action at taw against 100 member 
personaIJy obligated to pay the same andfor may insfiIuIe-an action to foredose the lien a.gainst 
the 101 or bad: subject.to the assessment.. and there stJaI be added to the amount of such 
assessment al oosts~-expenses in connecIion .. suc:h,suit. and also a reasonable-sum as 
atmmeys' fees. which sums shaI be indudedin any judgment or decree enIefed in such ~it. 

. -

ARl1CLEV BOARD OF GOVERHORS 

Section 1 The ·Borud of Governors shaH have supervision. control and direction of the 
affails of She Association,; shall delennine its. policies or changes therein. within the limifs of the 
by-faws;shaU have oascretion in olSbursement of iIs funds; shall adopt «des and regulations for 
the conduct of its business: and shaI have aD powers delegated to the Board of Governors 
pursuant to the BlC and aU powers of the board of directors of a homeowners" association­
-pursuant to RCW Chapter 64.36~ The Board of Governors may. in She execution of any or aD of 
the powers granted. appoint a Property Manager and other-agents as it may consider necessary. 

Section 2 - There shall be seven (7) govetnOlS who shaD be members of the AssociaIion._ 
The governors shaH be elected by the mentbefs for a three (3) year term. expiration of leans of 
offICe to be staggered so that the teons of no more than three Governors expire in any one year. 
Governors may not serve for more than three (3) consecutive yearn at any one time. 

Section 3 - The Board shaH fili any vacancies that occur on the Board for any reason until 
the foDowing annual meeting of the membership. Ai that time an election will be held to fill the 
unexpired teon, if any. 

Section 4 The 80am shall hold a meeting immediately following the annual membecship 
meeting on the same day. and scheduled meetings throughout the year. 

Section 5 The President of the Association or any two members of the Board may caH 
Special Board Meetiogs; such caU to be deposited with the Secretary. - . 

Section 6 All actions of the Boa..-d of GovernOfS shaH be final unless revoked or modified by 
the members as follows: a copy of the minutes of the meeting of the Board of Governors shall be 
prompUy sent to eacil- member and if 15% of the membecs shan thereafter. and within 30 days 
from the· issuance of said minutes, file written objections to any such action of the Board of 
Governors, then the Secretary shaH caD aspec:ial meeting of the membe.-ship to consider such 
actioR Sud1 action of the Board of Governors is thereupon suspended pending action by She 
members to be taken at such meeting . 
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·Secfion 7 The bd'IefOOI'S staaI·receive no ~ b1ht* servicesl but may be 
repaid Iheir acIuaI.expeosesio ~.AssociaIion~· . . 

Section 8·· The Board of Govemots shaI be· the general business manager. of the 
Association and shalhave and exercise at powers andaulllority of eveIY kind and nature not 
specifically denied or-re$bided, provided that it may not bomJw money nor-pledge or assign any . 
of the Association property or assetswilhouUhe approval and consent debe member.;. 

Sednn9 TheBoatd may remoYe a GoveinorJrom office only focgood cause stated in 
written charges iIecI wiIb the Secretary and after not less than 30 day's notice to the Governor 
being ~forremoval. . . 

Section 10 The Board of Govemocs is herebyaulhorized, subject to.Miele IV; Section 3 of 
Ibeseby..Jaws, 10 enfer into oonllacts b improvements aodmamtenance of the Association 
propedies as may be deemed proper-by 1be ~ and to do aU things necessaIY to a~Jish 
the pwposes of this Association. and aD members a~ that in 00 event shaD any member of 
the Board become liable to lbem or any of Ibem foc anything arising out of the transactions of the 
Board Of" any of itsmembefsor the petfonnance or nOn-peOormanoe of any of fheir duties~ save 
ar.d except for emben1ement. 

ARTICLE VI OFFICERS 

Section 1 The officers of the Association shaD be members of lheBoard of Governors and 
consist of a President. Vtoe-President. Secretary ami Treasurer. 

Section 2 The President shall preside at aD meetings of Ihe Governors and members, and 
shaD have general chafge of, and control of. theaffain; of the Association, subject to the 
authority of the Board of Governors. 

Section 3 The VICe-President shaD perfoon such duties as may be assigned to him or her 
by the B~ ofGovemors. and in case of the dealh. disabirdy or absence of thE! President he or 
she shaD petfonn and be vested wiIh the duties and powers of the President. 

Section 4 The Secretary shall coun~ aU certificates of membership in the Association, 
shaD keep a ffl(;Wd of the .mioutes and pivceedings of the meetings of the members and of the 
Board of Governors. and shall give notice as required by these by-'laws of all meetings.. The 
Secretary shall have custody of all books, records ana papers of the Association .. 

Section 5 The T reaStKer shall keep all accounts of all moneys and valuables in the name of 
and to the credit of the.Association in such banks as the Board of Governors may designate. AU 
checks for the payment 01 money shaH be signed. by the T J"easurer Of a Board member 
authorized by the 8oafd-

Any two offices may be held by one ·person. 
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Sedion 7 AI Otwers shalbe eIeded by and hoIdol6ce.at h.~ U the·Board ~ 
~ until the next annual meeting of Ihe BoanI.of Governors and until his or. her 
sucressor shalbe eIeded and qualified. and may be. ~ ·at any time. YIilh or- wiIbout 

. cause. Any VaCancy in o1fioo sbalIhe tilled by tile Boardof~vemors. 

ARDCI..E VII VO~AND B..EC1JON ~ 

Section 1. Each individual member. and each voting ~ designated by an entily oc 
meniJer famiy. shaI Jia1Ie one vote b-each 101: or bact owned by Chat member and for lNhich 
Ihatmember is currendy paying a 1Nho1eor- one-half' (112) assessment pqsuant to 1hese by~ 
or- the BtC; provided. howevef". Chat if any such assessment is in arrealS as of the date of the 
vote. the right to vote nthatpamel shaD be suspended and void lOr ~ election and any Mure . 
election unfit the assessment is paid in full. 

Section· 2 Authoiized wriUen Of" faxed proxies submitted by members una~ to attend an 
an~1 or special meeting shaft be recognized. Such proxies shaD be presented to the Seaetary 
prior to the meeting by another member- or- an adUlt member of the immediate famify. 

Sedion 3 The Board shall appoint a Nominating Committee of three to select membe:s to 
be elected to the· Board. Only one committee member may be a· Board member and the 
Convnittee shaft elect a oon-8oard member Chairmail. The names of people selected by the 
Committee and agreeing 10 serve shaU be submiUedto the Boatd for approval. AfteI" approval by 
the Roald. the names sbaI be submiffed to the member.ihip in writing at least forty-five (45) days 
prior-to the amual meeting. 

Section 4 The annual meeting of the membership shaD be held on the Saturday nearest 
July 4 each year at a designated Iooafion on Blakely Island. 

Section 5 M. least thirty (30) days and not more than sixty (60) days prior to the annual 
meeting the President or Secretafyshall fprward to each member the foDowiog ~ments: 

(a) Meeting agenda and notice of the time and Place of the meeting; 

(b) PreUminaJ)' financial statement for the fiscal year ended May 31; 

(e) . PropOsed -opemting and capital budget for the fiscal year beginning JWle 1 st. 

(d) Presidenfs and other Boam members' reports on significant mattem dealt with 
during the past year and plans for the year just beginning: 

(e) Report of the Nominating Committee: alld 

(f) Proposals Iiom membets involving amendments to the BtC. these by-1aws or any 
. rule oi-reguJafion adopted by the Boafd. Of" any olhef: significant mattess requiring 

consideration by the fuUmembership. Such proposals must be submitted in 
writing to the Board not late.-lhan April 1 st 
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Sedioo 6 lhirI¥ tA)CI8ys' notice bynBI.·coc..,iited 60ni the ~ Of mailing. shaI-tJe given 
aD men:Jbeis or govemorsdany specialmeeIings,. 

Section 7 . A majoriIy of,ttJe &an:I. or·of 1hemembefs.shaU amstiIiJle a quoium .for the 
tJansadion bf at business- A majcriy vo(e of Jhose IJlesentorrepresented·bf proxy and.eliglJle 
to vote $hal be reqtired to pass any~ saDniUed to the membelS. inCluding blt not IimIed to 
e1ecfioo or removat of Jhe BOard d Governors. approval -of Capital. Assessl1Je1ds and 
Maintenance AssessmeA1S. and aU oIhergenerai business mailers of the Associa6oo; provided. 
however. 1hat a quoA.KR ~ exist oflhose present «represented by proxy in order: to pass any 
issUe. 

Section 8 Any issue that can be voted on in person by any member.of the Associa~ or 
member" of the Board of Governors can also be voted on by mail. If 1he vole is to be cooducted 
by mail. the President or SeaetaJy shal mail at wriIfoo material ()QflCefIling the issue. induc:f1ll9 
an appmpriate baIot and a stamped retum envelope. to each voting member at least Ihirty (30) 
days prior to the deadline Joc counting Ihe votes. The Secretacy shaH keep all Wfiten baUots for 
at least two years aftec the date the voting is effective. 

Section 1 . Before becoming a member each'applicaflt shall pay his or her pro lata share of 
the annual amount detem1ined as· necessary for maintenanoe and caJ!ilal ifllxovements in 
accordance wi!h AIticIe IV. Section 3. 

Section 2 payment of Ihe foregoing Plarges shaH eI1IiIIe each member 10 fuR ~ 
privifeges. including the lise of.watec. airport. and .othec facilities of the 1\ssociatiQn, for a .period 

. of one year. and in amsiderafion of membership herein each membec waives any right of action 
or daim of fight of action imflViduaHy or collectively wtrich might result. from denial of such 
member by the Association 9f the benefits of membership . 

Section 3 The BoaJd of GovemOt$ may fix higher rates for use of water for any member 
requiring greater service Ulan an ordinary dwelling unit 

Sectfon 4 The right is reserved by the Board of Governors to make additional assessments 
as mav be flecessaty·for paymentot the obligations of the Association; provided, however. aU 
Capital Assessments shaD be subject to the.approval of the members in accordance with the 
voting procedures:· set forth in Article VII hereof. 

Section 5 AD matters connected with the service rendered by this Association oc the rates 
. charged. and the status mproperties and members, shaD be first referred to !he Board of 
Governors. 

Section 6 The fiscal year of the AssocIation shall be from June 1 of one year to May 31 of 
the following year. 

Section 7 Any funds arising from the operation of the Association shall be considered 
surplus only afterlhe payment of all obligations. e~ or construction. mail1fenance. repair. 
provision for depreciatioo· and oth~ costs or expenseS. according· Io.sound accounting 
practices. Books of the Association shaH be kept under !he StJpervision of a certified public 
accountant who shall prepare a financial report each year. to be presented at each annual 
meeting of the meinbers. 
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Section 8 Any sUrJ*IS sbaI bedisl"'llSed «iq.~ ~·onIec ta) bold as a·rese.ve., to 
apply on the nelCljeaf~ expeilSeS,. such sum as1he BoaI.d ofGovemcirs mayix; (b)divide pro 
mfa among the members. in propodion to.1Je assessments paidby' the~.lbeIs.but the 
distribution shaI never-total more than dIaIges.cdua1Iy pan 

Section 9 ,AI assessments shall be paid to lie Association alls office wiIhin 60 days after 
themailingofnoticeofsuchassessmed.tolhemembet" andlhe amount of each asSessment 
and Jhe antold ofanJ-dhecdelinquent ass es'SlIIeclils. togetherwilb aI expenses. a,Ilomey"sfees 
ana costs reasooab1y incurred in enfoR:iJg same shaD be paid by the member. and shaI be a 
1ien upon the lot or1lact subject to said assessment and the stock appurtenant Chereto. superior 
10 any and aB, othei" liens created or pethailretf by lie owner of such'lot« bact and enfon:eabIe 
by forecIosge proceed"engsin the mannec appIU!IeCI by law for the fOredostR of motfgages. 
deeds of trust or-Iiens upon !and. 

Section 10 Assessment policy fur- Maintenance. Assessments. and CapiIaJ Assessments 
effective Ihe fiscat year beginning June'1~ 1984 andeachyeMlhereafter. 

(a) An improved lot will be subjectlo a run assessment.. An improved lot is one that 
has a water service connectioil. 

(b) An unimproved lot will be saqea lo00e-balf of a fuR assessment. An 
. , unimproVed lot is one fhat dOes nothave a wafecselYioe oonnecIion. 

(e) A lot under a contiguous lot agreement will be subject Qne-I1aIf a fuR assessment 
if unimproved and a full assessment if improved. plus $1-00 for each year-Ihe lot 
has been under 1he mnfiguoos lot agreement. Aocumufafed deferred 
assessments 011 a contiguous lot will be payable on change of ownership of Ute 
<XlIltinuous lot in accordance with the Plat restriction . 

(d) . ·A single bact resulting rrom the combining of·a primary improved lot and an 
unimproved contiguous lot at present under a contiguous lot agreement will be 
subject to only one full assessment if the following conditions are met: 

(i) The primalY andmntiguous lots are combined into a bad for only One 
household in accofdance wilhlhe Plat restriction. 

(ii) The total accumufated deferred assessments on the contiguous lot are 
paid in full. 

(e) Situations where there are more than one contiguous lot will be reviewed by the 
80ard on a case-by-case basis. 

(f) There exist some contiguous Jot agreements; those will continue to be treated as 
outfined in ~ agreement. {See Directors Manual focthe fonn.} 
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Section 11 . "A ~ penni fee •• 1eWed GIl new·Q)Q$ftu[;tioo and ()Q ~to 
exising sbudures· costing·three thousand.doIars or more. amounIing to one quarter Of one 
pOO::ent (..25%) d 00IlSIrudi0fl 0051 as ·indicaIed. on the Building .~ issued by San Juan 
County. Paymentis due stille time plans.are CIJ)JJIOIIed bylhe &ard of ~ This fee .. 

·however~ may be wanred when, inlhe.opinion diM BoanI·of Govemors. the c:oosIruction will 
benefit; a significant number of AssOc i3Qon medJeIs. ~ are required 10 obtain the permit 

. priocto starting construction. .. 
Section 12 Each nanber ciesiring waIer~ stiaI. in addiIion to aI oIlIer charges, fees 
and rates required herein. pay individually aI·OlISts of insla1IiQg connedions to his «her property 

. and 1be same may be insIa1Ied only inaocordancewilb the requirements and ocdecs of the Boald 
of Governors. 

Sedion13 

. (a) 

(b) 

ARllCLEIX 

Irrigation water: 

Irrigation wafer" supply may be intenupted at any lime at the sole discretion of the 
. Board of Governors or its delegate. 

From June 15 to September" 15, members are iimied to using inigaiion water as 
ouUined in the wate..- Use resbidions proinuIgated by the Board. 

PROPERlY AND EQUIPMENT 

Section 1 The property and equipment owned and maintained by the Association includes 
but is nottimited to Ihe Property Manage(s residence. airport landing strip. taxi-way. fie..down 
area, buffet strip. tennis court. al roads (except private) as designated on the Plat; the Are 
House and uodedying land; aD water lines and easements in connection therewith from 
Horseshoe Lake to the· Plat including at! pumps. 1anks, water treatment system, buildings 
housing the equipment easements for watec ines both inside and outside the Plat water rights 
to draw water from Horseshoe Lake, Parks at 0riAw00d Beach & South RUnway. recyde center, 
and fue 40" Beach access lot. . 

Section 2 The membership shaHbegovemed· by. and the Board of. Governors shall 
enforce, the procedures and regulations found in the SUFFER STRIP RlJLES approved July 6, 
1991. and as amended from time to time. Said Buffec Strip Rules and Amendments shaD be 
recorded in San Juan County. and become a paltofthese by-laws. 

ARTICLE X RULES 

The membership shan be governed by, and the Board of Governors $hall enforce. the covenants 
and restrictions mood in the 8la1cely Island CoV~ dated June 1, 1995 and as amended from 
time to time. Such covenants and restrictions are to run with the land and become a part of 
these by-laws. 

ARDCLEXI MISCEllANEOUS 

Section 1 These by-taws may be amended, repealed or added to by ·fhe Board of 
Govemorsor the membelship. subject to the right of the members by an aflirmative vote of a 
majority at a regular" meeting to approve or disapprove any amendment recommended by the 
Board of Governors. 1he President 0(" SecretaIy of the Association may prepare,execute, 
certifY and record any approved amendment to lheseby-laws. the Articles of .Incorporation or 
any other governing <focuments of the Assoc.iafion. 
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-. . Sedion· 2 The AssooiaIion· shaM have·a se;j bearing abe tt~ ~ ...... 
Maintenance Commission. Inc.- . • . 

. Section 3· RefereOOe made in Ihese by-Iaws tt-membe«s,· -owneI$-. -sk:dhoIdefs- shaI 
refer to 8Jose who • .in aOoordance wiIh AIficfe 1V •. Sedion 1. meet Ihe reqUirements of being a 
membe.-of this Associ8Iion. . 

Sedion 4 A Olpy of U1eseby-lawsshallJe made available to aD ~ and 1he boOks 
and financjaf reoonJs' oUbe hsc:lciaIIion.shaD be open to member.oataR reasonaUe limes. _ 

Section 5 Padiamenfay n.des..RobeI1s' RtEs ofOrde.- (latest edition) shaW govern the 
conduct of Association meetings wilen not in oonIIid wilbthe SICs. the AI1ides of InaoIporafion. 
Of" these by-Iaws_ . 

. Sedion 6 The Association ..-indemnify every oIIioor of the Association,. eveI}' member of 
the Board of Govemors. and eYeIY member of an Association committee. and his or her heirs. 
exeaJlols and administJalors against aft expenses and 1iabIi6es. including atfumeys' fees. 
re3$Oflably inaJrred by or imposed in connection \Wh aRf proceeding to wIlicb.beor she may be 
a party or in which he or she may become invoived by reason of holding or having heJd the 
position of Board membec. oHicec, «mernbef" of an Association committee. or any setdement 
1hereol Whethef" 01" oat he 01" she holds such position at the time ~ expense$-OI" liabilities are 
incurred. exCept k> the extent such expenses and Ii8biIiIies are covered by insumnce and except 
in caSes wherein such person is ad)Jdged guiIIy ofwilful misfeasance in Ole pedormance of his 
Of" he.- dUties; provided that. in the event of a seUIement. the inde$nification shafI apply only 
when the Board approves such seUIemenl and reimbursement as being to.- the best interests of 
the Association.· Nothing oontained .herein. shaD be deemed to obligate the Association With 
respect to any duties or obligations assumed Of" liabilities inwaed by him 01" her- as a member of 
the Association. 

Section 1 To Ihe extent there are any difterences between the terms of these by~ and 
the BtC. or in the event there exists any ambiguity ~the provisions of these by-laws and 
the BIC.the provisions of the BIC shaD control and be detenninative of any inconsistency • 
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• WIIEREA5:diepadies to lfUs'-imuumcataelhc~ all pra,penyia tkSan 
.laa Awiadoa ~ a~ afapodioo ofDIakdy Isbad ill SmJam County. 
WasLiapJu;-' . 

WHEREAS. Ihe sUI Sm Juaa Avialioa Esbfes wa desigaed. pbUed. and is 
tn2inIaiacd lIS a .... 1lJ siDgIC-family~ COIDIIlUOitr. aqd 

WHEREAS. it is to dac a!lwaatlIge til aD pn:seqt ~ fll1DlC 0WDc:Q of lots and 
lPcts ia thcS;ut Juan Awiafioo. Esca&:s dial die use. COIISIm<:Cioa. occapancy and . 
dbpositioa of .loIsanduacts. be sabjcct 10 the R:$IOctions anel ClOYCII3Ids set Corda in 
dJr;£oDowiDg~ 

NOW. nJERElURE,.·m c:oasideodioo of Ihe beae6.ts provided to each owner­
from the impoSdioa at n:sfIicfive covenants.Sld: fOOk in die following pangnpbs. each of 

. the owaas docs join in ... 4Idopt these QJyCIWI.ts and docs spccificaIly conscol apd 
agree daat eada =ad ewc:q Ice. ~ ~ withil! the S2!! 1!!1!J! A~on F.stm:s i9 wflic.b he 
O£ $be.dDII1Ide any ~ at law ex- in equity. sIuO be booDcI by chese coveaaots and 
n:stricdoas. wllit:ltsball._ with dleJaod and be ~ 00 aJI~ in iotc:a:st anil 
IitIe.. TIlE OWNERS A.CltEEAS FOlLOWS: . 

I. mc::qiw; Date-1te!ogdioa ofPriorItes«riccions 

2. 

"lhc effc:cfive cble of die Blaldy lsIaDiI Coft!Il3IIfs (he«UWra-Rlc:m:d to as DIC) 
is Juty I. 1m. The DIC sojlClSCdcs any aud all pO.!H ImpositiOll of Resb:ic«ions 
and ~ thcreco" 'and aU prior ImposiIioR of Restrictions and ameocImeo.ts 

dtereto are hea:by mvob:AI in r&eir c:oriresy~« die eft'ecrive tbte of dae BIC. 

Enforoemeat. Tam-Amc0dmcaJ5 
. . 

A. EuforccmcpL The n::strictions and coitditioos' .contained in the BIC are 
·~lIS a part of a~ iwptv,aueutplaa'(O£ tbe beoef"lt of aU 
pmseolaad fUIIue OWDCQ ofWldl: Of: lois in the San Juan Aviarioa Estates; 
_ as~.·~ S2R1C may be eaf'oIald by aay owna:- of ally fI3d oc lot 
wiIhin adJ subdivision ~ any ~ lr.ICtoc Iot~. 

R :E:rnl- 1JIc covt:ll8DUl, condiUous.lCSfridions. 20iI n:selVatioas of dlis HIC 
sbalhu.nrith.aod bind dtcbod$Ubjc:d ID d1eBICIio~ ~dafe the DIC is 
n:coJded fOl" a pedocl of fwcaty (20) yean and sill: (6) months, ~ until 
Dccembc,,·31. 2015. wIdcIu::va- date is longer in dwatiull: pcoyidod. 
howcyCf. that i.e the evcot dte DIC lias not beeu n:ttewed, exrendt:d, O£ 

<WICDdcd by ~ 3'.& 2015, thea tWs DIC sbaJI aulomaticaUy be 
9;JOG3Olt. lI:lb JUa ll.!I!ri . 
fBB\'EORJRREtORO~ U . 
__ . ~ ....,L~~~KELT(5Ul4DmVENmri_1 
IJQE(lUES£OF -~JUAiI WASHBY . 
til stEfttENS. NDfIOR.. SAN 00.. . . .. 

. . 

;'l. 
.-':. .-. 

- 0" .: 

.;.:;:. ,. 
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~,tIIIIilS~.~~is~~GUIl~tand 
funtla-"pmvicJaI.~ dUll dais Ble _y be aRlCIIdcdfiom·lime to 
firm as poriIcrUdotr_ _ , 

C Ameodmealt- YIic RStiic60as ..d coaddioas .Lea:ill imposecI. may be 
-,';--.--w,. ~ or acIruiIcd ill whoIcocia pat. at 811)' 1imc QC" oaoe. 
, bywrilb:a ... illliC:llidu1»~aad daowIcdgcd6jrthcownen.of 

IlOlIcss dma two4inIs{7ffl Of. CJf die luis «.tdcts iacWcd WidUa.1hc 
n:ceoIt:d plat CJfdlc Sau I .. A.a6oa EsIaIes aldlctimeoflhe wteon 1he 
amcnamear AIIy-.ck 3IpplQw:d .,...,.,.,..,., .aod the iashamcut elfeedn,g 
sada .............. sUD be pbceII GO ItlCOld widltbe-CouaIJ Qedc or San 
Juaa CoUaly aIIfIlWllJc.finm die dale of sadtmcotd. ~ upon all of 
the tncIS O£ Iols ill said SaIl Juaa .AriatioR EsIalc$. and also OIl ;aD of the 
GWIlCIS cf a8 (jf such IOcIs and Jors, ADy dduge. in use CJf a 10( O£ plat and 
2Jl1 fu.tureUddloaIlJ dtc SaIl; ... A~ Esfa:s must comply -wilh this 
par.agnph. cxcqJt1floR: pan::d$ adereacx:d ia pangraph 11(0), 

3.··~ 

A. ' ·"1J1MC ~Lot .. ,shaII mc.a 3DCI mel" to an lois O£ pan:ds in Ihe San 
JUan Aviatioa Estates Ihat pay c:idac£ a wIwle 01' ~aIf assc:ssment 
imposed and lcYicd by d1c Dlakdy Is1and Mainteruu1cc Commission. 

B. "1UMCJ sbIl mean ami mel" to rhe Blakely hlaad Maintenance 
Commissioa.Jnc.. wIUclJ is the c:orpoiadOil dl3lged.-wilb the n!Sponsibility 
of poflcIiag ~an~ opcr.dioo for IheSanJuan Avia(i~Estates. 

C. *Bo;mI'* s1Wl mea mtd rcl"ec to dac Board of Governors of die Blal:dy 
hbnd Maiak::nauoe COmmissioa.lnc.. 

D. "'PIpitaI ~-.~ expcuscs foc equi~ orfO£improva~1S 10 

. JlRIPCI1Y -wIoicIa.~ ~ IIIlIinri:naacc costs and mec pRman'yto acquisition 
of new pmpCrty or asseIs of a.capital oature-with l! nscfuIlife exceeding one 
)'C3I". 

E.. -ERlity- slutl dec 10 any tnISt. parfnel"ship.corpomiOD. associalioo. or 
jliol venl:llm Whidt. mall be $Ubjcct to die prorisions,O{ pangnphs 58 and 
5C. as well as the odacr-provisions of Ihe DIe, and shall include only one 
hmiJy_ "Ibis ddioitioa SiJa1l ~otiociade aference Co the DIMe. 

E ~1-sUIlmcan 8DCIld:ecto immediate family. 
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*Immediate· &aiI,- sIaaU a:fer (0 aMI include pan::ats and lineal 
dcsa:odcaIs of OWIJCIS.. 

-"".! 

L "Lot" or-rnd"sIIaI __ .t.aa-1o each ~p1OlofJmcl ta:ordc;d 
-widl rhe SaaJ.a.Couut.r Audito£_ -

I. -"McmbcI'" or -mMC IIICOllx:?' shaD mean and Rfer- to dac individual oe 
bmil)' who is ~ mc:oiIJccaf fhc ~1Mc: . 

K.. ~ $bali mc:aa mel R:feclo dae RCORf Cideltoldel-of one «more IOI{$) 
(J£ ~s) in dleSan 11138 Arialioa E'stares. -

L. ""Single-family R:Sidcocc" shall mean and Id« to a asidence constmcftld. -
mainf3incd. and occupied 2S a I"csidencefor one family and Icmp0rluy 
gueSts. 

M.. -upper Jsbncf'" shall mean :and Idu to 211 Blahly Island proped}' 
cootaiaiug cascmcaf ti&hrs c:ooyeyccl by .me NOII-Exciusiyc Easement 

--- R:COt"ded aacb: Saa.r-County Auditoc File Numba-83996. 

N. ,-oting Il1Cl1Ibc:r shall DJCaIl _ refer todlc desigDaled mc::mbcr from die 
Camily or entity 1fat las dIe_YOting righlS C..- dGlt family in the BIMe. 

4. Cogunercilll-TIllCIS and LoIs 

-l1ie-CoUowing lois. tnds. 1JJJIIJ/oc improvements of the San luaa Aviation Estates 
may be-used Co£ ~ oc ~ pmposcs. and are expressly excepted 
from Ihc limited RSidenIial n:strictions cootained in ~ 5(.(\.); pt"ovided. 

- howevcc. chat nothing iR dais cxcepti01l SludnlC deemccf to peanit multifamily 
sesideacial me ()II _y $llChCOlDlllelCial parcels. Exacpt a~ specifically ad.ated 10 

the iesbicted-tCSidcatiatusc of lots ~tained ia PanJlllPh S(A). COIIUDCfclaIIOis 
ccttacts-mastolhenriscadbemto dJcROWuUtg provisions ofPadgJ-aph Sand,all 
othec provisions of die RIC. 

A. -R1lIlway and OWIICI" airp.aqc ~ strip. (Ib~c ~ lICe subject to the 
provisiODS of paagaph mDJ.) -

B. The ttact made up of Ihcmarina,. store. dock,-and irs ~ing area. 

C. - The tract consUtiDg of lots 57. 58. 59, 11. 78. and 19 shall be used 
ex.clusivdy foe COIWnIcIioo. ad use as haugaisfo£ private air:plaaes or 

-.: - -- ~ 
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. D_ lois 143 ~ ISS. iac1asiw; may ~ used for c:oDUJJCO;ial or busi.ocss 
pIIpOSICS;povidccI..~ da3t1.Gt 143 wiD aYc .. 1.54001. 1JuIfcr'" 
IJetweea it and Lot 142 is _iCh.ao ImC$ aacI yegelalion ... 1Je rcmovCd 
without COOSCIIt of die ownc:a; of Lot 142, n aay of these IGI(s) is used foc 
RSidential purposes. • lISe $halllheac:onfOna to aU othent:Sidculiallots. 

G. Tennis court' aDd adjaa:at parldng subject CO Buffec Strip R.ules and 
Ameodmeals. 

A. Existingllq;:i4rntP' LoIs. Exa:pt as provided foe in panIgIlIpb .( abOve. 0.­

aniess spc:cificalIy Id.'cu:ottd in this paagoph. all lots shall ~ exdasivdy 
do¥el9pcd..d used (ocoee privaresiogle-faftmy residence. "The following 
:IR; IeSidmtiallols: 

A.,B~ c.. D. I cbrougft 6; BIIuouP 15; 11 ibroogfl49; 49A. 49B, 49C: SO, 
51. S2. S2A. .53, .53.\. S4. S4A. 55. 55-A. 56. 60, 61. 61A. 62. (ilA. 63, 6lA" 
64. MA. 6S. 66. 01, 61, 69.69A. 7O.70A. 71, 71A. 72. 12A. 73, 74, 14A" 
75, 7S~ 76, BO tbwagh (42; I~ ISS, 160~ 161, 16~ 163, SP-l. SP-2. 
,Meadow/rIddaa4s,.I'9/1-"10; North Point I tb£ouglt 5. 

B., No residence may be c:oosttu.ctcd. temodek:d. aJtcrnd. Of" used foe ~ fonn· 
oc' .. «sion of a maItilamiJy cesideoce.NodWtg in this paagnpluhall 
pre¥alt che c.uosInIdiOlI of a pest 1aouse 01" other~ buildiog, socii' 

, as a gaage« a stonge sbc:cLNo n:sideoce oc guest house may ~ a:ored or 
. ~Icascd widtoat BoanfappmnJ. CJta:Pf CO a CUHall BlMe 1J.:ICmba-. No lot 

may be owned by 1IJOre dam oae famiiy oc emily. If an entity other thaa a 
5ingIe famly is the owaa:- of any lot,. the COfir:y shall include oolJ one 
family. NolIJing iil dDs. par:agtapIt shall pievcot any ownec from incIDdiog. 
Of" transfc:aing ride to. odte:c membea of his ot ber immediate family as 

, 0W1IelS.. No buiIdiDg or _1 part dtereOf crocfcd on any of said R.Sidmtial 
lois 0I"1taCIS ..... be IISCld Of" oa::upicd as a Oat" ...,....tmcnt b~1ioteI. 
boardiJag or lod,iog hotnle. 1uHpital" sanitarium, $lOR:;. maIleet. service 
statiOo. oc my mba- business. 4:Ol1IIIIetcial, oc manufacturiog purpose that 

-. 
_ ~:7.-
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~vasel; ~Ihe ~d1~.of lite pI~or-ahlli"is 
. oIfeosivc 10 ~~ HO-n:sWencc shall be owQCd,.1I$Cd. O£ 

• maintained is :a-cOqJibIe~ cimt~ or any similar use .tdda-u 
iacoosisteat :widiik Spc:ciftc iicc:ar:dlatdle USc of eaCh ~ S1iaIll»e 
~osivdy-£OI:-.&epitposc of~ onc~ family .... o ace thr:­

-oWnea of dICk-NO tiae£ 1Ioae.c:aa.,rs cnibs. ci-femponuy sm.c:tures 
sJgfI1Jc~ iqIf.. or~ apoa"aylot 01: cnct. ·Rcaeatiooatteors 
may be a:car.d DIi aft ocxuiamI cmmig1It buis.but .shall DOt Rmaia 
CR:CUdfoc IIIOIC dwa a sevm (1)C&,-p:dod widtoot pOOl: wriUen ~al 
byfbc Boud ofGoYeDlOlS.. 

C. Lots owaed by ~ thao ODe &mil, at 1hctime of adopcion of the DIC 
may c:ooIinac lit be owaed and joiady JISQI as a single-family rcsidenc:c by 

. thcemtiqg ownetS. The~~of paragtaph S shall apply. 

Additions t~ Sm JQ3D AviaJioo fi'i'*S 

Thcie .shall·be DO adcIiIjOns of lob; or ameadment to du: plat ofk San JUan 
Al'iatioo Estates. CltCepI asmq be pnrri4ed for in an amendment to IbC BIC 
prcsuant f9 the peYisioas of ~2(C). 

7. c_ =Membersltip~BlalddsiandMainJmallceCommissioo . 

Aft ~ owning -any 101" tnct. oc~ of die San Juan Aviation Estates. (II" 

any penon who is a conU'aClYeadee OCSllCCCSSOl: ownec of such~. shall be 
membecs of dtcBlab:Jy IsImd Maintamloe COmmission. Inc.. No lot may be" 
puccltased m conlnckd to a pun::hasa;.1lO£ sold by any ownec-of any lot or lots, 

. ·WJIess 3DCI until said pw.dwecsIWI be ~ foc memben;bip in Che DIMe.. All 
-' app1icants for naembc:nhip shall be appoYCd or disapproved by :;aid cwporation. 
acling .-casonaIJIy and ill aoconlaocc wirh die BIMe Bylaws:. Membccship io the 

- DIMC shall be in the name of one single family oc one entity. For v@ng purposes.­
each entity ocrnenibe£ family shaD desiguaIc one pelSOR as the ~voIing maobel" 
who shalt cast all YOlc:s.MeuixnfUp in che DIMC shall specificaUy be subject to 

. the IJIOvmons of paGIgrlIph 15_ 

A. - No building-upoo any Inlet oc Iof.. iududing those propaties cx:cepIed from 
the fc:sick:urial 3IU and as dcsigafal in ~ 4 hereof. shall be 
COIlStnIcft:d oc RmOCJeICcI until ad uabsChe pIOvisious of DIMe boildmg 
resrridions aod regulation$ have IJCen met to dIe slllisfacUonof die BoanI 
and until the owncc Us ceci:UaI alener -crom Che BOaId dett:mliBiog 
compIi.aUcc with RIda n:strictionsamlreguiations. and tBltillhe genenl plan 
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-cheKofshall-Jtuellcataauwed by tlJe.Bomf fJGoveQaoq.-AI1 dwdliag 
laOascs _ aD~ ~ s1WI. CODftiiiia ia.11:SpC£U aotbc appIicable- ' 
buiIcIiag.~:~»ud"dccmcalco1csofSanJaaCoupty-anct. '-, -
dleS1arcofWisiIiAgcoe: -. , 

B. The~Gf~sfAIl~adt~wbO~approqIb, 
bOiICI (II" wusuucuny esUbce oc CJCbersti.ctuR:. indudiag tJut aOt limibt 
to • ~ &tat Iaousc. wodshop. Of: SflIGI£.C &dIity. to-$UIJInit 10 -dte­
Boant_ddaikd p1aas ofdleiatcodcd ~ incIudqrdoccancldatioa 
detnoosararingdle mari_ heigftt-ancl.muimum widdl(iadacfiag 1ID­
ov~.P.fICIS. efc.); JIIU(JOSCd scd-:b; exact location Gf adjoioiog O£ 

neighboring vsidem:rs; ,a dcst::riplioa o(dIe .likd.y impact 0( thc 
COOSInIcIion on die aCjOiaiIl~ or aeigIdJodng property and 9icws;an4 the 
peroenl3gc of c:ovengeof modIH1:s 011 dlesubjcct lot. Pdorto ~ 0( 

die rcqucsttd aJIISII.1ICtioo abe BoaoI 0( Govc:mon: $hall coasidQ" each of 
the above aspects 0( the n:qoesCl:d COIISUudioo and shalImake O£ establish 
wflateVC!" adjust!l!alts« c:oacIitioos to dJeClOllSttUCtioa ~ as fhey~ , 
docm to tJe n:aSooabIC and appropriate to pre$uvc aDd protect dae IISC. 

views. 2nd pivpcrty m.a of pvpc:dic:s adjaxat to rile subJect property, 
AAy 3ppIVval Of die requested coastnICfi.ua shall be ~ upoa 
compIiaocc wick chc 1l4Ijastmcats 01" nJDditions imposed by die Boan! of 

- Govcmcxs.. ADy mquiR:mcot fO£ c:ooditioas Q£ adjustmentsimposoJ bythc 
Boam of GoVt:nlOlS wIIidI is diffen:at fium 01: at variaocc wiIh BlMC 
boiIcfiag codcsIresIric:tioas sll3ll. be -sufFct (0 an immediate appeal to 
owners ponuant Co doe vOliug proced~ m~ 12. 

c. Iu; of JanUllI)' 1996. aU ~ .. n:J01S O£ B:lOO& CODSIIUCted OIl any dwdJiog or 
othec structu~- ia .thc San Juan -A vialioa Estates s.haII he f"ue-Dtcd in-

- ~ with the San Juan Counry-Bm"ldiag Code and chc class of fi~ 
rating shaD he tbe-ttighcst ~t Rling that is R:aSODahlc Cor alC' -

subject n:sidcace without n:quiriug significant stntcrurat chmgcs., 

9. CompietiGn«CottsImcfiog-

- No coosttuctioa -on any Inlet '0£"101 'shall bcleft im:ottJ9lete· in doe course of 
- ,- c.oru:irudioriad., GIttoCOOllrucCioa ha. beca comrl1CllCCd. it sha111Jo expeditioudy 

-caaied 10 exu:noc c::ompIcdOR in accordance wlllt·dle appcoved plaos and 
- - specificalions:Thc emrioc<lOllSllUccioo $hall proceed wilhoot iitteaupliou and be 

complefed wilhill cightec:u (18) monlbs from. dIe date lhe origiuaJ. -pcnnit foc 
conslrucliQn is issued by San Juan Couey. The c:onstnlCtion schedule will be 
adjuSlod to include additionl days foe those wlaidllutve been documented to be 
stalled foe ("CUOQS tqond the COIdtol of die o_a. Iu the eveut of strikes. 
uuavailabUuy of malCrials. fire. acts of God. or: Olhec similac QU$CS which ace 

BL\KELY ISt.AND COY.ENI.NTS-' 

BlMCOO021 



:" ....... 

i 

! -

. , 

-..... .~~ 
~4-_ 

.eatitdy beyaad thicM..oJof die owa. dae BoadsUlt fIavc the right .... em:ad 
. : ,the ~ioIl cbtc for~~.~(6)~ pCaiocIlIpOo a sbowiag ~ JQ9Il 

- # cause bY. {he pmpc:It.J 4l~: SIIOm&e ef fuacIs widI 'VlaicItto compldc-,any" 
-c:onstnK:dQd sUllaot be ~ as pod c:aus:eora cause be)ioad dsec:onlrol 
or 4te owuec.. -

10, RutJ1Jish _ Debris-UnsafcCoaclificMJS 

No rubbistt. ....... ddJris. oosipdy « oIfeasivc malI:riaIs or iIems daaIl be 
aIlowaIo.- pcnuiUc4 to 3OCaOIl1blc'CJG any lot-« tnct. DO£ shall sac1a i~ lJe 
allowed 10 JbIIaio cxposccJ 10 pu1iic new, No ClOIIdition which aeu:s a t.azatd or 
is 1mS3fe to dcpublic Q£ ad'jOiniag (JIOpCltJ OWDCIS shaIIlJe pcaoittcd 10 adst or­
accumulate 00 aay met« lot. 11Ie Board sbaIlliave me power to detennioe and 
identify ~y mch ift:lnS chat dIey. in dacir" discn:Uoa. shall detennine to be 
precludecf by dDs ~ 

lI_ Board ofGovernoq 

" 

A. Ek:diOB - Tqm. 

(1) n.e Board of GOwanoa shall amsist· of seven (7) mc:mIJc:a and 
sIIaIl be 1hesamc 80anf of GoVCDlOlS dc:c::ted by the DWdy Island 
M.aimI:oaacc Coauai.ssioa. a COIpOIlIIioa authoriu.d aad aistiag 
uode£lhc bws ofille State ofWdiagioa. and sbaIl be c:lcck:d from 
dae OWiJC[S of dJcfols Q£ IGlcCs of saMlSan Juan Avialioo Esudcs by 
311 eIedioa to be IIdd Oft said·saIIdirisioa. OR a Sanmlay neaR:St in 
lime to die FoIUIb of July or cadi}'C31: atlilime and place dr:signatrAI 
to dle BIMe oIQabas in wridng by the Board of GoYallOlS arleast 
Ibirty (30) days ill advaaoe Q( sUd SaftmJay _ The dectioo of dle 
Board ofGovCQlO(S sfIaII be as pcovided roc.in paragraph 12. 

- -
(2) The ~ of otrlCC of each ~ m~ slWl befoc dm:e (3) years_ ~ 

- . 
B, 'Powen;llOdDutics-'GcaeoL TheBo3nl-ofGovemors'shallhavcpowalO I 

. detemiioe and pass upon dle mattecs deJegated (0 them in dle Ole. IA 
additioo.-d1ey sIaII ~1fIC following·powcn with refereacc tOt&:: said • 
Sao Juao Aviation. &tares: 

(I) To presa1"be foc BlMe membe£ 3pproYd and thea secure tbe 
enforccmcot of·a:asonable police Rguhri~ to secure fhesafcty. 
comfort. llIld couYCaieuce of the 'Vmous lot 0'- traCt __ and 
occup3DlS. 

BlAICB..Y J:SL<UmroVBV.NIS-7 
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(2) To :admiiliste.r- and taCoroe IJuiIdiag 'R:Sbiclious,in acalldaaoe with 

_ -~, _9!1ftkBIC. __ 

{l) 
-. ... - . . . - ~" - - . 

'An"JIlvdlJ}_8JMC~ • .6ellllllllalll'll'Wfjng; lIDintaia.,' 
ftPIirudiogxvYe.- hdIIIf« ~COIpO.lIion. Joads. aiapods ~ 
'.apmtfacililies. w.ta'$IIIIJPly ... all equipmeat. pipe Iiaes. pumps. 
~anda"""ia«"OlJlM"CCio_daewidt.. 

(4) -To m.iinl3jp and administa fiR: putc:ction.-~ to 00,. seD. use and 
awn; dlmagh Aid COIpOnIioa. aeeessay aod ~ c:qaipmeqt ia 
t:OIIDCdiOll dicmwilh.. 

-(6) To maintain aacI administcnbewara-tIeatrneatpiant. 

(1) To levy ~ foc opeolliug and maintemooe expenses. mel to 
c:olh:ct1iUCh auCssmcaIs upoo 0WIICl"S of the properties contained in 
sucIa pial in aa:ocdmoc widt dJeBIC and the DlMC Bylaws and 
Altidcsoflncorpoodioa. 11IeSaa-IuaiI AviationEsatcs pbt;. ex-any' 
-assessccI1ot O£ fract dtcreof. sfIaII be s1ibjc:ct to any Iicas assessed by 
6cBIMC. 

(8) To laue the JlOwa:. duougk die BIMe. aftcc app£oval of its 
-uxmbas.-fg iacm- indc:btcdaess 011 behalf of abe RIMC. to finance 
said improvements ami to mainfain the same.. The pbl of Sm Joan -
Ariatiou E!ntI:s and the propelty contaiaed-Ihen::in shaD be ~ 
to Ihe c:ooavI and 1DlIDIIgcmc:nt oflhc BIMC ia dIe II1IIIIDCI: dc:scribed 
in this BIC. and ia accorcbnce wilh the ,RIMe Anieles of 
Incolpocuioll and B}'Ia.ws and the mandate and approval of its 
IDCIIIbcIs.. 

,-(9) --Through the DIMe. ..era: approval of its membels. to acquUe_ and 
OWD .-cal O£ pcnoaaI proJJCdy. widWI. contiguous oc adjaa:at to the 

"plat Of Saaluan Aftalioa Estates,. and to levy ~ ~ 
, the owaer-s of asSCSSQd lots or'lntCIs for the payment of- the 
- .... c4.sttlOd prlce, UJCes -.cI costs, of nuainteQanc:o of the ~l or 

~ -, pe.sonal pr~ provided. however, that such plQPCf1}" mu5t be _ 
reuouably Dccessaty foc IIIMC use mel benef'd.. 

(lO) On behalf of the BIMC.alla approval of its ~ (0 e.r.:ccute 
cuemeats. licenses. cooveyanccs and otha-lega1 dOCUf.QCOb; to can}' 

oat thcbusiness iotI:R:su eC Ibc DIMe. -

IIL\ltBXlSUHDt:O'IIEtUNI'S -I 
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C;. ~ &aroroal!COt ProYisioRs-~:naCowneu n:cGpizc6al 
lite pmvisions 0( 1be81C alOSt fie foflowcdby all ow~ in a timely ~ 

• n:asopahIemaaaer ~ .dec": fo£ 1IIc:m 10 be bcacfil to at. 0IIRlCQ fo.:. . 
.• imp9siIIg thc:$e c:ow:nants. 'Ihadon; Ihc OWIICIS Vat to: the Boud cbc: ... 

folloWillc ~ in additioa to ""* powc:a $el forti. ill ~.IIB 
. abcJvc..· .... 1beeft:ld..dm.1be Boad ilfGcnemou CfcIc:nPiacS1i.. 6cg is_· 
. ~. viobdGo :0£ the fenDs« die BIC..dIe BOam shaU hue the 

foUoWiagpowca and sba1l pmoccd """"agIJ: . 
(1) TG aoCify die OWIIU of die Goa6or.t and ICCJuesf thcOWlll.% fo.remcdy 

. die flOIacioa within a stafICIdI ad euoable period of tUac; dae 
OWfte(" shall within a n:aoaabIe time ddtel-Iemedy dtc ClOIIdiJion « 
<:onIact rile Boan! with aayexpl_arioa or c::xu:o..a.g ciu:amstaDce 
wLichis Idieved to alfec( 1hc subject matfa" of the Board', 1lOIice.. 

(2) In the event die owua falls to comply wirh ihe n:qucst idc:ntified in 
patagnph U(C}{I), above. and if dae BoanI flas not gralllecl an. . 
c:xtcasioa of time foe such c::oawpHanoe" the BuanI shall FO'ride 
wnUcn aolice to the ·owocc, by Cafffic:d Mail widt RclumRcocipt 
ReqaestccI. of a {ormal CJem.clIO aemedy die YiolaliGR by .. stated 
~dc:adIioe and dcsaiJiDgin debiI tile action.fO be flIIca by . 
the BoaRI if die violalioois lIOtamcdicd by theSUfed cbdIinc. ~ 
opdons wIIidt shaH beaailallleto the BowI.to n:mcdy.dac"rioblioa . 
in dte eveat of dte failure of die oWoe£ to remedy the mbtioo shall 
include the following: 

a Imposirig a ffJUOR2bIe mouelaJ:}' d8iIy penalty for (more to 
~y wid!. dte aodcc. TIle amoual or die R:aSOOabIe daily 
. pcrudty shaH be detemUned by the Boud. tning into 
coOsideacion tbc s:enoasoess of lite violalioa aDd Ihe tugeRCy 

. fO£comptianoc; and s1ia111iot be punitiye in &Iab.tIC; and/or 

~ b. . Commencing 6tiga6oa designed to s:cc:ure compliance of die 
. . 1ancdy. lnthe eyc:alliligmon is col11ltle8CCld. dJc OWJIC:( who 

is: in YiobUoa _.lIIe ~gatecl to pay aU ~ of such 
. litigation, including 11M: paymeal of rcasoaable allonlcys' 
·fccs. 

c. If 2ppl1Jved and proridedfoc by COt,Irt order. ro complete abe 
wmi: m:cessaJY 10 obWa compliance of the remedy. eidlec by 
using the ,«Yice of emplo}'C<d pcrs:oAad DC outside 
c:outr.lcIOr.;. fa any C\'COt.thc OWDCl" shall be ch.ugcd the 

. iiasoaable "alue or die cost of remed~ the nolatiou and 

.- ~ "'::~" 
." .-.. 
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-. -.owia-sWlfJe~ .... ~OIItheuoPucrWance 
aUlaeale or 12 peRXIIl(I2$). - -

-
_ -d.. fa tile: Cftt)l tbe-owac:r f~ to pay dae ~ peaakics $)£ ~ 

c:hIrJCS audacaccd in sa:Uoas 11(Q(l)(a}.(JJ). (c) above,. 
.-~ - -die BoanI-..ave 6e rick to f&a licRoil-iheoWncrs- . 

)JRIpCIlJ'·to ~ paymcot of die obJi&atioa; 

e. ladie tWaIl dae lien Id"ea:occd in chc imnr.djatdy JOCCIfiug 
~ sedioa 11{C)(1)(d) is DOt paid and SIIiified widUa . 
six (6) mooIhs. die Board shdI-c..side£ foodosuR: on die 
Iiea to salisfy dtc oblipioa.. 

f_ In onIec. to e8SUIC Ihat the· Board bas fODds available to 
caforcethe comp1i~ of Rl1II:dics o~ vioIadons. the BoanI 
-$hall lIave ~ right to asc·3DY c:mageocy -or contingeocy 
funds .available to lhe DIMe to fund enfO(cemcat 
pmc:ccdia~ 

&- 11Ie~ sUll at aD times bve Cbe ability to ddeonine that. 
aIlemauc aod anetgcucyrltWDb1aaoeemu wbidlmcpIhcs 

_ dtc immcdWe c:ona:Uou of a violano. ia ordcc to maiatain 
KUOubte safety foe peaoos OB the pIaL In such 
c:in:umsraoc:cs. tbe Board may identify such emergency • 
.-anptto-1lOIify the owna:-1Jy eclepl1oae. and lD3.y com:>cl the 
-viohdoo oe c.onditwn widJout Cmthcc notice at dIe OWIlC("' S 

eIpCIJSC-

D. HoIdHarmfess and-IJacfemnitt.In~ of the Board ofGovunOJ$' 
savicc on IJehalf of dtc OWIICIS. the.-owncrsltereby IIoJcI theBOacd of 
Govemors IIann1essfoc any and aU lialJililies chey migli! incur while 

-suving in dteic capacity as & Boud nieDI1Jcc. Farther. the owners agn:c to 
.- indemoify-any BomI mcmbec wfIo shall bc:comc IQllJo.for any dam3ges as -
-;a JaUlt of IUs (J(" m-SClYioe as a mcmber"of IheBoud of GoveroOIL Dis 
agteeiileot 10 IaoId t.armIess aad m.tc:mj.ify dlc Boud of GovemotS .n 
include the cost,of RaSOOable attomeys' fees -iacum:d by abe BOaoI 
mcmba. but slull D(4 include 3DI' agreement or obligation (0 .bold­
han:nless.-i~. 01' pay attoroe,.~ fees Cor _y 801lldmCmbet; (or 8J;t)1 

illegal ad" ialadional ~g. -malicious ad. orfoclibel ands1ander. if 
mu~~~is~de~.aM«off~ 

;:= 
. - ~ - . 
:" -. ::~ 

- -- -:.-
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A. EuqJt aspovided for ia panpapla 2(0. eada YOIiitg 1IICIII1Je£ dIaD Jaue 
one vetc·ia die QlIpoudioe Tor eacIi lot GC 1l1ICt G1I'IICICI .." ·tfiC BIMC:: . 

. 1DCIItbc£"'ju_lt:IIICf¥~awflOle_~(IIZ)asp SP'c:allin1he 
~S_ J .... ·A~ au.cs;I'ROVIDED. HOWEVER. .... if ayaacswnent 
to dac SaD Ja.AUaIiae Estak:s is ill am:aIS as of ~ date_ dac YGIe,. die 

ri&fd: to YOfc r. .... paa:dslull be Mlsp:tll'bl.and YOiiI foe dsatclcclioa aod 
any ~dcdioa II8IiI die as!olCssmeat is paid ia filii.. 

. -
B_, . If aay Iof(s) -fnII:(s) is IdII joUadybylwU _~ fCROD$ or enrUies. aRd 

if BIMC a5SI"SSOlI'1If ~ tJeinc.paid at sDI.Jo(s) -tEad(s). die 0WIIeI'S of 
the Ioc(s) GC ma(s) shaD hcca$fcd to. si&&fc WIe aod in dlecveat of sudI 
joiat owaaslUp. the joint 0WIlCIS shaH desi&aaIc OIlCfJCISOII as die -YOCiag 
~-- . 

C A m9JRf,y YOk:ofthosepn:sc:atocby JMVXJ' ad digibleto Te&pom!anl to 
pangnph U(A) above:shaulJe ~ to pass; say ~ and 1hc:se 
procedao:s sIIaII ~ to. bat shaD. not be Iimised Ie. dec6oR« ft:I1lOV3I of 
die Doan( ofGowaD1115. capital3SSC$SlJleldS" nain1m:mcc assc:ssmcms. and 
all odlc:c ~ Lasiacss auIteI'C n:quiria, TOCiag by aaaiI or at :lilly 
mceUag Q{dIe~povidcd. iaowcva-. thaa qumam lD8Sledstof1hose 
po:seal in ~topass my issue.. 

.. D. "I1te prods mill property designated aacl used ~« IlIIlway aud ownee 
. aUphne fJGIItiaI: 5IIips. cIcscrihcd .in puagPph 4(A). sJWl DOt be chaIlged 

from its cdstiag UpIaae usc. accpt by • wriar:u iumwucut daly cuicutcd 
aod acbowlccl&ed by die OWIKU of lICIt less .. ~ pai:eat (8O<l» of 
all DIMC lots 01" tocIs widUD the Sm Ina ATi2non Estates which are 
ftlCOIdcd widJ the Oouuty AvdiIoc .. the time of die YOte.. Any orhec change 
ui USC of a lot or plat and _y fid:ure·addidoll to·dIe San lama Aviation. 
Esak:s most ~y wiJh pD2gl3JJh2(C).. , 

- . E.: - _ Any issue that can k yofcd _ ia-p:t:ioa caa aI.so be YOted OIl by mail. If 
~. dJC TOle is to bccooductcd by.am. dle.Boud O£ BIMC mcmbec sbaII mail 
-- all wriUr:o material ClOftCUDiag die issue, ~g m appropiatc ballot 

and a sbmped RtmIi c:avc1ope, to cadi voting membc£·_ least dUity (30) 
: days pri.orto d!cdc:adliue forc:ouoting the- mtes.. The Secrdary of die Boanf 

shall h:ep all wOuco ballots fo£ at least twO yeacs.. 
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inb:Rstdtm:oa _QJ5tt_~ ai ~lacR:aCacr-pUridccl.." be. cbge 

...... die bad ...... be.~ Iial.I1I8IIiog widl1be .... 1IpJft die lot QI" 

lots ~ wIIida sdCfaasscaultQlis~ 

If aJJT 1iSS' • .. ~ imtaDmcDt IIM:R:of aadIOIm:.t CD be: bic:d pasuaut ID dUs 
S1CICfioII is.at'- wifia ~OOJcIays-aftcIr-6c bstdayCJf d1c~ IIIOIUh 
in wWcfa 1ICICiDc «C:IOIIC:diOA dac:aeofis IIIIIiIeclIO die ...... .,. ~ CCIIpOGIfioa. it 

-s1IaII1lear iotm:st.al1flc GIIe « twehe pca:cat (12');) JI« ...... fiaiu the dale 
~ aodche~dJrou&hits BoudofGo~ maylJriag_ aaioa 

- _law 2gaiost tile OWIICC fCISOIIlIIJ¥ ah1ipeed mpay.dle S3IIIe ..... may institute 
aD acdon 10 fomclosedle Jim. agaiust Ihc p:upc:rty~to am:ssre gl 3RCI litem 
sball lie aided to the amouat of sacIa a5SlC$smcat. costs ad apcascs in 
COIIIICc:Ii_ wida sucII !llit. 8ncI also ~ R:aSOQahIe sma .. ......... p. fees. whiell 
sums $hall beincladc:d iRany jo.cIgmcqI QI" dc:crec c:ateR:d ill sudt suit. 

14_ RigbtdFimRdusai 

A. -If attyowDa-of.y Iract widun the 8m JUD Aviation ~ sIaafI propose 
to sdI sucIl fIlM:I. wIacIher- iiaprovcd or -unprow:d.1be 0 __ shaH. befon: 
seIIia& or- agn:ciAc to sell die saae to .ny dIial pasoa.~ die same in 
wrifiIIc ewer-.m or IIa-~ (odic BIabIy IsIaacI M3iateaaacc 
Cocnmissioa. at die price'" lams for w1Qch lie or- sIac is wiDing to sdI; 

. and~ oIfcr shall ICIIDiD ap:a foe anxptaaoc .... ClOGSGOdlwiOll of sale 
-aod pndIuc (0.- .& period Gf dtiJ:f7 (30) days ,"oUovriag die date of olfef-. 
~ which period. if die offcc be acc:qJk:d. such pr~ sdlec shall be 
obI"tgatccI to ClOIIIpletc the ~ die -aocepaacc of his or IIer oIfel"_ If the 
offec 1Je DOt .ca:pklIf wifhin such dainy (30) day period. $UCla proposed 
_seIlccshaU be atlibcrtj to d 10 a dUrd pcISOIL ~CItI:Icise of tberi&ht of 
Iiut IdusaI by the RIMe .... at aU limes: be ~to-Cbe provisions of 
panIgAJIIa J5 2Ild shaD oalJ be exercised if die parocI is reasonably 
IIOCCSSII}' for die business ofdle DIMe. 

. B-_ -Any propaty oWael" may apply to the Bm!Id of Govemorsfoc .& waivec of _ 
'. .' p3.ragnph 14(A) at 1IIlJ' bmc.. Sodt a waivec sbaIt not exceed- a period of 

-- --- dm::e yean (<< c:adJ ~1icaIion.. 11ae Boani shaD. R:SpODd in a Umely 
. maRIlee IJut 1IIIISt-~ *~ such a riY«~ ninety (90) 
- cS.ys Q[ la:cblug die app1icalioa.. Any disappmwalof a walve£ appIicatloa 

- -' -mast be aocompaaicd by -m-~ {If • n:qonable 1Jasis foc the 
- appIicaot'spaocd to haw: apoteulial specific Ix:aefitID dJeBIMC SItouhl 

the applicant lCCCivc all acceptable offecftoma ptm:hasa-wiIhin du: 9O--day 
~perlucl and.prior to die BoanI approving such a waive£.pangnpb 
14(A) will taI:e~ and me aft:[" will bedcoiecl 

- .-.= 
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-Disaimiuatiea SUB' aot ~ ~ -m 6C- Saa faa Awialioa Estates.. Any 
- . basiac:$s a1w1lishcd apoaay Iat CJ("flactlladil."~ urhvrizcd to be used 

fO[" 1Jasiaea pDqIOSICS. sWl be ~ID funUsII ilssawices;. ... RllXipt of 
.......- fees G£~"'.p::ISOIIS~ 51 oiuc:e;eoIor..c:mr:d.gcadtt, 
-cJisaIIiIily. JICDIlIl~ «placeofl\:silea::e O£owaeallip GIl BIaI::dy lstaruf.. 
MemIJenl1Rp in Ihe BIMC .... BlMCtJasiness sW1 be$Uljcctto 1heiareat and 
~rixrmeafS ofdUs pangapIL • 

Dopa ($bOO Easement 

The DIMe. dJc mesobas tbcmJf. aod eva:y ftlCOOItidc bolder of lilly lot GFlots in 
the 8m Juaa AviatiOll Estates has aa easemeot foc usc of cettaia-portions of the 
uppc:c isbmd ~ to the Noa-Exdusive Easancot dated N~ 10. 1913, 
aud ExlJibit t dtei-do (Ihe Comx:dve Dced). mc:ooIecJ.tiIIda" San Juan County 
Aucf1lO£·S File Numliu 3l9%. G~ Gf DIMe members aR.Dlt pamitted G(" 

aatlaorized fa useffle UppeI" ~ easement ana without beiai aG»Blpaniecs 
by:ll member. 

7he owocrs aod DIMe mCanbas ~ that dac poftsioos of dds eascoteut 
Vaal 10 1IJe DIMe dae powel" to c:aoocl1hccasemcnt to any of iCsiodiridoal DIMe -
IOCIII1x:a should allJllaial YiobIioa of Ihc n:stricfioos mo«aioal dJeR:iu.oocur as a _ _ 
n:suIt of *ac:l CII" au of ~ iocIiridaal DiMC ~ oclllClllbcn. 1lIacf0lC. 
Ihe o~ ami DIMC meAIbc:rs gomt to the Board of Govenwa die fonowing 
powtn.ia-additioo 10 dlOSCsct fOdh in ~ II abcm::.. 

In die eveat lite Boanf of GoftlROlS defeooiues 11m tbece is an e.rlsting flotation 
of die kmIS of the Noo-ExclusiYe Eascmeot Q(" the DIMe Uppcc Island Rules. the 
Board sbaII have dIG following powas: 

A. Notify dJeownec or BIMC mem1x:£ of the violation and n::quesr IDe owna: 
or BIMe mr:aiIJa" to IQIlCCIy the viobrion wilhiil a stated and ~onablc 
JICriod of 1imc.. 

B. ReSbictdte 0WftCI" CII" DiMC Il1I!mbtt from • poniOl1 or aft of lite upp« 
island for a spccificd paiod oflimc POt 10 cuccd twelve (12) mon~~ 

C. To indelUlitcly $U$pCOII dtc easemeat p1vilegcs ~ to any or its 
individual o~ 0( BIMC members ~ a matrri~ n=peafed. and 
fbwant riolatiou-of the ccsrriclioosoccuc. Any-such iocIeliIIite-~on 
shaH aatoma.ticaJJy be $Ubjed to .. appeal co the BIMC membas althe 
ilCUauuwd 8IMe UlCCIiag. A~ \tote of dtose.attea«flflg the mce6ng 
and eligible to vote puau:aat 10 the pnmsioas of pangvtph 12 shall be 

BlMCOO034 

11/)1-



; . 

. 9si~_lCt~t: . 
. ~ Io~. aItec;« ~ the tenns of the iatlefiQitesuspension 
ordcraIby1lleBoan1of~ -

17.-' Comof"ofLets. 
- -

,- Adjaceat Iou·may llejoiac:d .. CIOIISOIidak:d ~toc:stab6sh fewer u:iidenlial 
Ic,as afle&:-ooh;'ing ~ ar the BoaoLNo c:oasoIiIbIioa-slaalUae aII$ved of 
two 01" mocc-lou 1I1ac:re dIcae ain:ady e:dsts a RSicIcacc 011 cac1a lot Sa- the 
dfdvc 4;dc af_ dleBrc. uaIcss OAC of dac tnidcaocs is dcsignafccJ as a guest 
Iaouse. Oa9c'dle 3jIpIOpriate deeds _legal desaipioas of die ~visedpopeay 
Jiacs. of die c:cmsolidatcdlors 2m secuo::d .... ftiCODfcd. die propeny owaec shall 
dR:a lie satgCct to U$CS'SQICAIS and YOtiac dpIs c:oosisteat wid! the ~vised 
1lma1Je£ of Jou wIUcb exist after" die 4:08SOIidaIioa. Any attempt to thelWk:c 
scpaafC ocdiYide dtelofs must comply wiIb dae pmvisioos provided fot any orhcc 
addifioas to dte plat. 

18. Pels agd Animals 

Excepl foc Iwa$daoId peas. PO aaimals, -inclnding llotses. nbbits, or ~ fann 
-~, shall be IcqJt o.-maiataincd upon auy of said IndS 0.- lOIS in said San Juan 
Ariation Esta:s.. - -

Variance ttOlO the euctporisions hen:.oC-may be uanted by. majority-of the 
Boatd of GovemoB in ias1aaces when;. -in Ibeic opioioo,. a paI1icufar hudmip Of" 

£GOd calISe< may exist, providcd-dutt 00 sadt yariaucc shall be gxanled unless 
appmd in wriling ovec die ~ of acPccotlot owu,eqowaecs impacted by 
die yarianoe alld ownen: of at least onc-1JaIf (Ill) of die baCts or lots lying. -oc any 
-part Of' paIlS of ~ lie wilhin duee hundR:d (lOO) ICd from and paRlId to each 
of cLc bouodaJy li.IK:s of die tact oc lot foc wIDc1I a Yali.an<x; is desilpllf variance 
is giufccI. die same shall be Rduocd in wriWtg in exact detail. sball c;aay the 

. sipatan:5 of approval of dte n:quiri:d minimum of lot_ OWUClS within- the 
• pesuibed c1isuna: and che-appnrva ovec dacic siguabIR:S of the majority of the 

Board ofGovemors. and shaD k filed aod ftlCORIc4 with the CounfJ" Oed: of San. 
:JIr.lR County. WashiagfOll.1f a r.uimce is &aatod. it is the owuec'srespoosibility 
to CDSUR: dDt it is rocmdc:d with_ Couoty Oed:. 

To the c:xteut thai the.~ an: JlDy'diffaeuces betwtxn the teons of dte BIC and the 
-DIMC AIticles and/or Bylaws of BIMe. oc in 1be evcut chae exists any ambiguity 
bclWCJeR the provisions of the DIMe Auicks anclIoc Dylaws and the Ble. the 

flb]-

~T ISI..AND<DVENAKlS -Ie 

:- .- ._,. 
--- -.-

BlMCOOO35 



." :;---- ~ 

(??;~:-:: 

. '. -; 

j 

.,1 

- -4_ 
- _9;"i j30ii 

pmYisiOllS~'lllCBlCshallc:oftIPilaadtx:~'feofanyiaooasisleoCy_ 

·-21. -NoWUwa: 

Iadac~oaeO£~bflhe~O£~uup0sc4hy d1eBlCare 
IIGtfollAnml. wllcdlCrtiHOu&Ia _lief. of omissioa .. WOIIIIissioa. ellis SfnD ~ lJe 
a waiYcrGf -.,.ClChccpo.isio. • theBlC. ad fwdwnllldlllOl tIC a waM:c.ef die 
fufalc *J.Illfic""ioo Gf aac:b pmriRoa to all-pope'''1 QIIIbiar4 widIia th~ S;ua Juan 
Amrioa Esates.. 

IR dae event-Cloe O£ II10Ie rams ~provisi08S of the DIC is-deIr:I:miocclao be void O£ 

lDlCOfoccx:abte. such dctamiaatiOll- sball flave no effi:ct whalSocYec OR the 
n:maDUag tenns aftd provisioas of die Ble,. which shall iemaia in loU foace and 
etfed. 

DA-rED dUs fi!St dayofJooe. 1m. 

- F. BRUS'I'KERN 
Pn:sidcat - BIMe Boald of ao"cmm:s 
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American National Fire Insurance Company as snbrogee of United Crane & 
Excavation, Plaintiff and Appellant v. Gary Hughes, Defendant and AppeUee 

No. 20020207 

SUPREME COURT OF NORTH DAKOTA 

2003 ND 43; 658 N.JJ'.2d 330; 2003 N.D. LEXlS 55 

March 26, 2003, Filed 

PRIOR mSTORY: [***1] Appeal from the District 
Court of Grand Forks County, Northeast Central Judicial 
District, the Honorable Debbie Gordon Kleven, Judge. 

DISPOSITION: AFFIRMED. 

COUNSEL: Brian T. Suth (argued), Ellison, Nielsen, 
Knibbs, Zehe & Antas, P.c., Chicago, IL, and Eric G. 
Olsen (appeared), Jeffiies, Olson & Flom, P A, Moorhead, 
MN. for plaintiff and appellant. 

Steven L. Marquart, Cahill & Marquart, Moorhead. MN, 
for defendant and appellee. 

.JUDGES: Opinion of the Court by Kapsner, Justice. 
Carol Ronning Kapsner, Dale V. Sandstrom, William A. 
Neumann, Mary Muehlen Maring, Gerald W. 
VandeWalle, c.J. 

OPINION BY: Carol Ronning Kapsner 

OPINION 

[**332]Kapsner,Justi~ 

{*Pl] American National Fire Insurance Company, 
as subrogee of United Crane & Excavation, appeals from 
a summary judgment dismissing its subrogation action 
against Gary Hughes. We hold American National is not 
entitled to subrogation from Hughes because forpurposes 

of snbrogation he was not a· third party but an implied 
co-insured under American National's insurance policy 
[***2] with United Crane. We affirm. 

I 

(*P21 United Crane was a closely held corporation 
engaged in demolition work, bridge construction, and 
installation of underground water and sewer lines. 
Hughes' parents owned aU the stock of United Crane. and 
he was an employee and officer of United Crane, acting 
as its director and vice president. American National 
insured United Crane under a "BUSINESSPRO" mono 
line property policy that designated United Crane as the 
insured and provided coverage for physical damage to its 
scheduled vehicles and equipment. The policy did not 
provide liability coverage for the scheduled property and 
did not explicitly designate United Crane's owners, 
officers, or employees as insureds. 

[*P3] During nonbusiness hours on Saturday, 
Janruuy 13.2001, Hughes was using United Crane's tools 
at its shop to do mechanical worlc on his personal 
snowmobile. Hughes' snowmobile was not used for 
United Crane's business and was not listed as scheduled 
property under American National's policy with United 
Crane. Hughes was using a shop vac to remove gasoline 
from his snowmobile's gas tank when a spark ignited the 
gasoline and caused a fire that damaged vehicles and 
equipment ["*3) insured under American National's 
policy with United Crane. American National paid United 
Crane more than $ 250,000 for damage to property 



Page2 
2003 ND 43, *P3; 658 N.W-2d 330, "332; 

2003 N.D. LEXlS55,***3 

covered under the policy. 

[*P4] American National thereaftec· brought this 
subrogation action against Hughes. alleging his 
negligence caused the damage to United Crane's 
property. The trial. court granted Hughes summary 
judgment dismissal of American Natioual's subrogation 
action against him, concluding he was an additional 
insured under American National's policy with United 
Crane. American National appealed. 

II 

[*P5] We review this appeal in the posture of 
summary judgment, which is a procedure for resolving a 
controversy on the merits without a trial if the evidence 
esmhlishes there are no genuine issues of material fact. or 
inferences to be drawn from undisputed facts, and if the 
evidence shows a party is entitled to judgment as a matter 
of law. Bender v. Aviko USA L.L.C., 2002 ND 13, P4, 
638 N. W2d 545. If the law is such that resolution of any 
factual disputes will not alter the result. the disputed facts 
are not material and summary judgment is appropriate. 
Richmond [**333] v. Nodland. 552 N.W2d 586, 588 
(N.D. 1996). [***4) 

III 

[*P61 American National argues the trial court erred 
in deciding Hughes was an additional insured under its 
insurance policy with United Crane, because Hughes was 
not acting wi.thin the scope of his employment for United 
Crane when the fire occurred. American National argues 
there is a factual dispute about whether Hughes was 
acting within the scope of his employment when the fife 
occurred. American National argues Che court erred in 
relying on a factually distinguishable out-of-state case, 
see Fireman's Ins. Co. v.· Wheeler, 165 A.D.2d 141, 566 
N.Y.S.2d 692 (NY. App. Div. 1991), while ignoring 
established North Dakota law on respondeat superior. See 
Zimprich v. Broekel, 519 NW.2d 588 (N.D. 1994). 
American National argues the rule precluding 
subrogation from landlord-tenant cases is not applicable 
to this case, and asserts equitable principles support its 
subrogation claim against Hughes. 

(*P1] Under Che doctrine of respondeat superior, an 
employer is vicariously liable for the negligence of its 
employees while Che employees are acting within the 
scope of their employment. Nelson v. Gillette, 1997 ND 
205. P 10, 571 NW.U 332; [***51 Zimprich. 519 

N. W2d at 590-91. The underlying rationale for the 
. doctrine is Che employer's right to control its employee's 

conduct, and dJ.e employer's vicarious liability extends 
only to an employee's acts done on the employer's behalf 
and within Che scope of the employee's employment. 

. Zimprich, at 591. In Zimprich, at 589, a Kenworth tractor 

owner leased his tractor to a common carrier. who 
provided loads for the owner to transport. This Court 
concluded the owner was performing his independent 
contractual duty to repair his tractor when a fire occurred, 
and the owner was not an employee of Che common 
carrier acting within the scope of employment Id. at 
592-93. We further concluded the common carrier was 
not vicariously liable fur the tractor owner's negligence 
because the common carrier was not exeIcising control 
over the owner's work.ld at 593-94. However. Zimprich 
did not involve .a subrogation claim and does not 
necessarily control whether American National is entitled 
to subrogation from Hughes. 

[*P81 Subrogation is an equimhle remedy which 
provides for an adjustment between parties to secure the 
ultimate [***6) discharge of a debt by the person who, in 
equity and good conscience. ought to pay for it. St. Paul 
Fire & Marine Ins. Co. v. Amerada Hess Corp., 275 
NW2d 304.308 (N.D. 1979); State Farm Mul. Auto. Ins. 
Co. v. Wee, 196N.W.2d 54, 59-60 (N.D. 1971). 
Generally, when an insurer pays its insured for a loss, the 
insurer is subrogated to the insured's right of action 
against any third party responsible for the loss. 
Continental Ins. Co. v. Bottom/y, 250 Mont. 66. 817 P.2d 
1162, 1164 (Mont. 1991); Reeder v. Reeder. 217 Neb. 
120, 348 NW.2d 832. 836 (Neb. 1984); Pennsylvania 
Gen. Ins. v. Austin Powder, 68 N.Y.2d 465,502 N.E.2d 
982, 985, 510 N.Y.S.2d 67 (N.Y. 1986); Wheeler. 566 
N.Y.S.2d at 693. See generally 6A Appleman, Insurance 
Law and Practice § 4051 (1912); 16 Lee R. Russ and 
Thomas F. Segalla, Couch on Insurance §§ 222:5 and 
223:1 (3ed ed. 2000). However, an insurer is not entitled 
to subrogation from its own insured for a claim arising 
from the very risk for which the insured was covered. 
Bottomly, at 1164; Reeder. at 836; AUf/in Powder. at 
985; Wheeler [***1] , at 693. See Uren v. Dakota 
Dust-Tex, Inc., 2002 ND 81. PP 6, 13,643 N.W.2d 678; 
Community Credit Union v. Homelvig, 487 N.W.2d 602. 
603, 605 {**334] (N.D. 1991). See generally 6A 
Appleman, at P 4055; 16 Couch, at §§ 224:1 and 224:3. 
An insurer is not entitled to subrogation from entities 
named as insmeds in the insurance pOlicy, or entities 
deemed to be additional insureds under Che policy. See 
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Bottomfy, at Il64; Reeder, at 836; Wheeler, at 693; 
Uren, 2002 ND 81 at P 6; Homelvig, at 603. 'See 
generally 6A Appleman, at § 4055; 16 Couch, at § 
224: l2. An entity not named as an insured in an 
insurance policy is considered an additional insured 
when, under the circumstances. the insurer is attempting 
to recover from the insured on the risk: the insurer had 
agreed to take upon payment of premiwns. See Bottom/y, 
at 1 J 64; Reeder, at 836; Wheeler, at 693; Uren, 2002 ND 
81at P 6; Homelvig. al603. See generally 6A Appleman, 
at § 4055. The rule precluding an insurer's subrogation 
claim against a co-insuredgenerally applies absent fraud 
or desigu by the co-insured. See Sherwood Moo. Co. v. 
B.P.S. Guard Servs., Inc .. 882 S.w'2d 160,162 (Mo. Ct. 
App. 1994); [***8) State Farm Fire &: Cas. Co. v. Sentry 
[ndem. Co., 316 So. 2d 185, 188 (La. Ct. App. 1975). See 
generally 16 Couch, at § 224: 10. 

[*P9) In Home!vig. 487 NW2d at 605, this Court 
held that absent an express agreement to the contnuy, a 
tenant was an implied co-insured under the insurer's 
policy with the landlord, and the insurer was not entitled 
to subrogation from the tenant. See also Uren. 2002 ND 
81. P 13, 643 N.W.2d 678 (holding Homelvig applies 
where lease contains no express agreement indicating 
tenant should not be considered an implied co-insured 
under landlord's property insurance policy). In Homelvig, 
at 603-04 (quoting 6A Appleman, at § 4055), this Court 
said the primary rationale for concluding a landlord and 
tenant were co-insureds was their '"insurable interests in 
the property, and the commercial realities under which 
lessors insure leased premises and pass on the premium 
costin I'ent'" See also Uren. 2002 ND 81 at P 27. 

[*PIO] Other courts have rejected subrogation 
claims in cases involving other relationships between the 
insured and a third party. See Bottom/y, 817 P.ld alll65; 
[***9] . Reeder, 348 NW2d at 837; Wheeler, 566 
N. Y.S.2d at 693. In Bottomly. at 1163-65, the court held a 
named insured's brother and nephew were additional 
insureds under a policy insuring a seasonal cabin nsed fol' 
recreational pmposes by the insured's family. In Reeder, 
at 835-37, the court held the llamed insured's brother and 
niece were additional insureds while temporarily 
occupying the insured's house as a guest during 
construction of the brother's new house.. In Bottomly, at 
1165. and Reeder. at 836, the courts concluded the 
relationship between the named insured and a third-party 
tortfeasor was such that allowing subl'Ogation would 
permit the insurer to sue its insured on the very risk the 

insurer had agreed to take upon payment of premiums. 

[*Pll] In Wheeler, 566 N.Y.s.2d at 693-95, the 
Appellate Division of the New Yode Supreme Court 
rejected -an insurer's subrogation claim against the 
president and principal sharebolderof the named i.nsw'ed, 
a closely held corporation that bad in~ a fire loss and 
submitted a claim under a comprehensive business 
insurance policy. In Wheeler, 566 N.Y.s.2d at 693, the 
president and [***101 principal shareholder was an 
additional insured under tbe property portion of the 
insurance policy for up to $ 2,500 for fire loss for his 
personal effects at the insured premises. and he was a 
named insured on the automobile liability part of the 
policy. The comprehensive general liability part of the 
policy extended coverage as an additional insured to any 
corporate executive officer acting within the scope of that 
person's dUties for injwy to a person or to property not 
owned by the [**335] corporation.. [d. The insurer paid 
the closely held corporation's .claim for a fire loss. and the 
corporation, through its president, executed a receipt 
subrogating the insurer to the corporation's right to 
recover from any third party and requiring the 
corporation to cooperate with the insurer. Id. The insurer 
then brought a subrogation action against the 
corporation's president and principal shareholder, 
alleging bis negligence caused the fue.ld. 

[*PI2] The court held equitable principles and 
public policy precluded the insurer from obtaining 
subrogation from the president and principal shareholder 
of the insured. Wheeler, 566 N. Y.S.2d at 693. The court 
explained [** * II] it would be inequitable to permit an 
insurer to pass the incidence ofloss ftom itself to its own 
insured and avoid the coverage which its insured had 
pun::based. Id. at 693-94. The court said the insurer was 
presumed to know the closely held corporation's 
relationship with its president and principal shareholder. 
and having llgTeed to insure a business enterprise in 
corporate form, the insurer was charged with knowledge 
that the insured entity could act only through its officers 
and employees. [d. at 694. The court said "if subrogation 
against a corporate insured is ever to be barred under the 
doctrine that an insurer completely assumes the risk of a 
fire loss due to the negligence of the insured. at the very 
least the risk assumed must extend to the negligence of a 
corporate officer." [d. (emphasis in original). 

[*P13] The court also explained that subrogation 
was pl'ecluded by the public policy for averting potential 
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conflicts of interest. Wheeler. 566 N.Y.S.2d III 69.f;.95. 
The court recognized the insurance policy required the 
insured to subrogate any claim for loss the insured might 
have against ano1he£ person. to submit to examination 
underoatb. [***12] to furnish a swomstatement ofloss. 
and to do what was necessaI}' to secure the insurets right 

. to reoovelY by subrogation. Id. The court said the 
corporation acted duougb its president, who was reqUired 
to disclose the circumstances of the toss to the insurer, 
and if the president failed to provide necessal}' 
infonnation to the insurer, the corpom6on would forfeit 
its rights Wider the policy.ld. at 695. The court said: 

!d. 

Defendant, as the principal officer of the 
named insured corporation and with which 
be presumably is fully united in economic 
interest, has been placed in the dilemma of 
having to furnish the necessary 
information and to fully cooperate in 
plaintiff's effurts to recover the toss from 
him personally or forfeit his corporation's 
policy right to indemnity for the loss. We 
conclude that the compromise of the 
integrity of the insurer's relationship with 
its insured and the potential conflict of 
interest inherent in this dilemma forced 
upon defendant by plaintiff require denial 
of plaintiff's right of subrogation here. 

[*PI4] The relationship between United Crane and 
Hughes is not identical to the relationship between the 
corporation {*** 13] and its president and principal 
shareholder in Wheeler. Moreover, the Wheeler decision 
does not state whether the alleged negligence by the 
cOIporation's president and principal shareholder 
occwred within the scope of his employment, andthere is 
a dearth of authority regarding the effect of corpornte acts 
within or outside the scope of employment on a claim for 
subrogation. We conclude, however, the rationale of 
Wheeler precludes subrogation in a case where United 
Crane pennitted Hughes and its corporate officers and 
owners to use its shop for work on their snowmobiles. 

[**336] [*PI5) American National's policy 
designated United Crnne as the insured and did not name 
Hughes, or any other individuals associated with United 

Crane, as additional insureds. American Natioaal's policy . 
included a "CONfRACfOR'S EQUIPMENT 
SCHEDULED COVERAGE FORM," which provided 
coverage for "'loss' to Coveced Property from any of the 
Covered Causes of Loss.- The policy defined "Covered 
Causes of Loss" to mean "Risks of Direct Physical 'Loss' 
to the Covered Property except those causes of 'loss' 
listed in the Exclusions." The policy excluded coverage 
for losses caused by governmental action, nuclear 
{***14] bazacd, and war and militaly action. The policy 
also explicitly excluded coverage for losses resulting 
from dishonest acts by United Crane's employees or 
authorized representatives whether or not the acts 
occurred during the hours of employment. However. the 
policy did not exclude coverage for losses resulting from 
acts outside the scope of employment of an officer, 
owner, or employee of United Crane. 

[*PI6] A corporation is an artificial entity which 
can act only through its agents. United Accounts. Inc. v. 
TeIadvantage, Inc., 499 N.W.2d Il5. 117 n.} (N.D. 
1993); Dewey v. Lutz, 462 N.W2d 435, 443 (N.D. 1990). 
See Wheeler, 566 N.Y.S.2d at 694. Although Hughes did 
not own any stock in United Crane, American National 
agreed to insure United Crnne in its corporate fonn and is 
charged with knowledge that United Crane could act only 
through its officers and employees. See Wheeler, 01694. 
Hughes was the vice president of United Crane. He 
supervised his own crew of workers for United Crnne, 
and he hired and fired the members of his crew. Hughes' 
brother was president of United Crane, and his parents 
owned all of the outstanding [***151 stock in the closely 
held corpoIation. Although Hughes may not have been 
explicitly acting within the scope ofhis employment with 
UnitedCcane when the fire occurred, American National 
does not dispute that Hughes, his brother, and his father 
all worked on their snowmobiles at United Crane's shop. 
American National also does not dispute that Hughes 
worked on his snowmobile at United Crane's shop during 
business hours the week before the fire. According to 
Hughes, he also stored his snowmobile at United Crane's 
shop. 

[*P17) Hughes' alleged negligence may not have 
been within the scope of his employment, and for 
pwposes of summary judgment, we assume, without 
deciding, that he was acting outside the scope of his 
employment. However, the resolution of that factnal issue 
win not alterdte result in this case, because United Crane 
undisputedly pennitted its corpoIate owners and officers 
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to use its shop to wolk on their snowmobiles during 
business and nonbusiness boutS. American National 
insured United Come for property damage to scheduled 
. vehicles and equipment, whicb included a risk of loss for 
negligence by United Crane's cmporate· officers and 
employees. Under these circumstances (***16) and in 
the absence of a claim of fraud or a provision specifically 
excluding coverage for acts by officers or employees 
outside the scope of their employment. the relationship 
between United Crane and Hughes is sudt that allowing 
subrogation against Hughes for his alleged negligence 
would permit American National to sue its insured for the 
very risk that American National insured and for which it 
received premiums. We conclude that result would be 
inequitable. 

[*PI8] We also conclude the public policy for 
averting potential conflicts of interest applies to this case. 
See Wheeler. 566 N.Y.S.2d at 694-95. American 
National's insurance policy required United Come to 

{**337] transfer to American National the right to 
recover damages from another to the extent of American 
National's payments to United Crane. The policy required 
United Crane to do everything necessary to secure 
American National's rights and precluded United Crane 
from doing anything to impair those rights. The policy 
required United Crane to submit to examination under 
oath about any matter relating to a claim and to cooperate 

. in the investigation and the settlement of a claim. Under 
American National's [*** 17] policy. coverage was void 

in the case of misrepresentationof.a material filet on a 
claim. Hughes was placed in the dilemma of furnishing 
necessaIy infoonation and fully cooperating with 
American National's efforts to recover the loss from him 
personally. or forfeit United Crane's right to coverage for 
the loss. Wheeler. 566 N. Y.S.2d 01695. We agree with the 
public-policy rationale in Wheeler that it would 
oompromise the integrity of American National's 
relationship with United Crane and create a potential 
conflict of interest to allow American National's 
subrogation claim against Hughes. 

N 

[*PI9] We conclude the undisputed material facts 
in this case establish Hughes was. for pw:poses of the 
subrogation claim. an implied co-insured under American 
National's policy with United Crane, and American 
National is precluded from obtaining subrogation from 
Hughes. We affinn the summary judgment 

[*P20] Carol Ronning Kapsner 

Dale V. Sandstrom 

William A. Neumann 

Mary Muehlen Maring 

Gecald W. VandeWalle, CJ. 
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OPINION 

[* 142] OPINION OF TIIE COURT 

(**693] Defendant is the president of Wheeler 
Brothers Brass Founders, Inc., a closely held corporation 
which has been owned and operated as a brass foundry in 

the City of Troy, Rensselaer County, by several 
generations of defendants fiunily. At fue pertinent time 
involved in this case, the corporation employed seven 
people. A fire occmred at the premises of the founchy on 
July 30, 1987. lhe corporation submitted a proof (***2) 
of loss to plaintiff, its insurer, under the fire insurance 
coverage provided in a comprehensive business insurance 
policy issoed by plaintiff. The property portioo of the 
policy covering, inter alia, fire loss provided that the 
insured cooldapply "up to $ 2,500 to cover direct loss * * 
* to persoual effects while located on * * * the designated 
premises, belonging to * * * officers, directors, partners 
or employees". Defendant was specifically included as a 
named insured in the automobile liability portion of the 
policy. Also, the comprehensive generalliab~ portion 
of the policy extended coverage as an additional insured 
to "anyexecntive officer" of the corporation, while acting 
within the scope of that person's duties.· for injwy to 
person or to property not owned by the cotporation. 

[*143] Plaintiff settled and paid the corporation's 
fire loss claim for some $ 210,000 in November 1987. In 
accordance with its obligations as the named insured 
under the policy, the cotporation executed a 
"SUBROGATION RECEIPT" subrogating plaintiff to all 
of its rights to recovec for the loss "against any person or 
corporation" and agreeing "to cooperate fully" with 
plaintiff in [***3] the prosecution of such a claim. 
Defeudant signed the instrumeut on bebalf of the 
corporation. Plaintifftheu commenced this action against 
defendant, alleging that the· fire was caused by fue 
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negligent acts of defendant. After issue was joined. 
defendant moved for sumtnaI}' jndgment dismissing 1he 
complaint. essentially on the ground that defeodaot, as an 

. officer of the primatyinsured corporation, was also an 
insured under the policy and. therefore. subrogation· by . . 
plaintiff against him was barred as a matter of taw. 
Defendant appeals from the denial of his motion (145 
MISe 2d 847). 

Tomiomi Trail Toun, 117 F2d 794, 796 (emphasis 
supplied]; see also, Builders & Mfrs. Mut. Cas. Co. v 
Preferred Auto. Ins. Co.. 118 PM 118). Moreove£, 
several authorities have concluded that die foregoing 
principle barring an iosuret"s subrogation against an 
insured may apply in claims against petSODS not named in 
die policy. because the relationship between the person 
and the insured makes it reasonable to infer that the 
insured paid the insurer to completely assume the risk of 
loss by the acts of that pelSOD. As stated in a major text 
on insurance law: "A person not named in an insurance 
policy is considered an insured for purposes of preventing 
subrogation when, under the circumstances, the insurer 
seeking subrogation is attempting. in effect. to recover 
(***6] from the insured on the risk the insurer had 
agreed to take upon payment of the premium" (6A 
Appleman. Insurance Law and Practice § 4055. at 77 
[1990 Snpp]). Thus, subrogation against the brother of a 
homeowner/insured was denied for a fire loss caused by 
the brother while a guest at the insured premises, the 
court stating: -It may be presumed that the insured 
bought this policy so that he would not have to look to 
his guest for payment in the event of damage caused by 
the negligent act of the guest. We are persuaded that the 
relationship which existed between the brothers in this 
case was such that * * • a right of subrogation * • * 
shonld not lie as a matter of law" ( Reeder v Reeder. 217 
Neb 120, 129,348 NW2d 812,817; see, Cascade Trailer 
CL v Beeson, 50 Wash App 678, 749 P2d 76/). 

(I) There shonld be a reversal. In our view. the 
equitable. principles and public policy considerations 
underlying the denial of any right of subrogation by an 
insurer against an additional insured under its policy, as 
set forth in Pennsylvania Gen. Ins. Co. v Austin Powder 
Co. (68 NYld 465), apply here sufficiently to bar 
plaintiffs claim. The Court of Appeals in Pennsylvania 
Gen. Ins. Co. characterized an insurer's attempt to recoup 
its payment to a primary insured from a person who is an 
additional insured under 1he same policy as an "unseemly 
resnlt [which] would not be consistent [***4] with the 
equitable principles that govern . subrogation claims" 
(supra, at 471). Subrogation by.an insurer, the court 
noted, has traditionally applied to claims against "third 
parties"· whose active wrongdoing caused the loss for 
which the insurer was required to indemnifY its insured. 
The.court pointed out. however, that "[a1 third party, by 
definition, is one to whom the insurer owes no duty under 
the insurance policy through which its loss was incmred" 
(supra, at 471 [emphasis supplied]). Permitting recovery 
against an insured is inequitable because it "would permit 
an insurer, ineffeet, 'to pass the incidence of the loss * * 
* from itself to its own insured and thus avoid the 
coverage which its insured purchased'" (supra, at 471, 
quoting Home Ins. Co. v Pinsld Bros., 160 Mont 219, 
226, 500 P2d 945, 949). 

Another court described the same inequity, in a fire 
loss subrogation claim, as follows: "An overwhelming 
percentage of aU insurable losses sustained because of 
fire can be directly traced to some act or acts of 
negligence. Were it not for the (*144] errant human 
element. the hazards insured against would be greatly 
diminished. It [**694) [***5] is in full appreciation of 
these conditions that the property owner seeks insurance, 
and it is after painstaking analysis of them that the insurer 
fixes his premiums and issues the policies. [t is in 
recognition of this practice that the law requires the 
insnrer to assume the risk of the negligence of the insured 
and pennits recovery by an insured whose negligence 
proximately caused the loss" ( Federal Ins. Co. v 

In our view, the equities clearly favor defendant 
here. Defendant was an additional insured under the 
policy for np to $ 2,500 as to any fire loss of his personal 
effects at the insured premises. He was a named insured 

. on the automobile liability coverage of the policy and 
would have been an insured bad he somehow caused a 
fire at other premises while acting within the scope of his 
[***7] duties with the corporation. Thus, defendant can 
hardly be characterized as a "third party * * * to whom 
{plaintiff] oWe[d] no duty under the insncance [*145] 
policy through which its loss was incurred" ( 
Pennsylvania Gen.. Ins. Co. v Austin Powder Co., 68 
NY2d 465. 471, supra). 

More importantly. plaintiff must be presumed to 
have known at the time the policy was issued of the 
nature of defendanfs relationship to the insured, ie., 
president and principal shareholder of a closely held 
corporation. Had defendant operated the foundry as a 
single proprietoIShip or partnership, undoubtedly he 
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would bavebeen a named insured against whom the 
subrogation claim made here would oot lie. Having 
agreed . to insure the -business eotetprise here in a 
COIpOrate form. plaintiff certainly is charged with 
awareness that the entity it insured could only act through -
its officers and employees. If subrogation against a 
corporate insured is ever to be barred under the doctrine 
that an insurer completely assumes the risk of a fire loss 
due to the negligence of the insured. at the very least the 
risk assumed must extend to the negligence of a corporate 
officer of the insured, thus [···8] barring plaintiff's 
claim in the instant case. 

12J The alternative eqnitable and public policy 
rationale for the denial of subrogation against an insured 
cited in Pennsylvania Gen. Ins. Co. is also applicable 
here, namely, "the public interest in assuring integrity of 
insurers' relations with their insureds and in averting even 
the potential for conflict of interest in these situations" 
(supra. at 472). The insurance policy imposed the 
obligation on the insnred. on a fire loss claim; to "submit 
to examination under oath" and to furnish a sworn 
statement of loss setting forth, inter alia, the ncause of 
loss". And as already noted, the policy required the 
[**695] named corporate insured to subrogate any claim 
for the loss it might have against anothecperson and to do 
whatever else was necessary to secure-plaintiffs rizbt of 
recovery. Again, because the -insured here is a closely 
held corporation essentially operated by defendant. it was 

defendant upon whom devolved the corpotate insured's 
duties of full disclosure to plaintiff of the ciIcumstances 
giving rise to the loss.and of cooperation with respect to 
any subrogated right of RlCOVery on behalf of plaintiff: 
[ •• *9] Intentional suppression or distortion of material 
facts by defendant as a corporate officer in dealing with 
plaintiff could have resulted in the forfeiture of the 
corporation's rights under Ihe· policy (see, Seawide Fish 
Mkt. v New Yorlc Prop. Ins. Underwriting Assn.. 111 
ADM 137. 118; Kantor Silk Mills v Century Ins. Co .• 221 
App Div 187. 388, affd 253 NY 584). 

Thus, defendant. as the principal officer of the 
named [4'146] insured corporation and with which he 
presumably is fully tmited in economic interest. has been 
placed in the dilemma of having to furnish the necessazy 
infonnation and to fully cooperate in plaintiffs efforts to 
recover the toss from .him personally or forfeit - his 
corporation's policy right to indemnity for the loss. We 
conclude that the compromise of the integrity of the 
insurer's relationship with its insnred and the potential 
cootlict of interest inherent in this dilemma forced upon 
defendant by plaintiff require denial of plaintiffs right of 
subrogation here (see, Pennsylvania Gen. Ins. Co. v 
Austin Powder Co.. supra; CJuysler Leasing Corp. v 
Public Adm'r. N. Y. County, 85 AD2d 410. 414; see also, 
Weinreb v Weinreb. 140 AD2d [*** 10] 226). 
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PRIOR HISTORY: [***1] Complaint; from city 
court of Floyd county--Judge Reece. May 26, 1914. 

DISPOSITION: Judgment affirmed. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Defendant member filed 
an appeal to challenge a judgment nom the City Court of 
Floyd County (Georgia), which directed a verdict in favor 
of plaintiff seller. The seUer had filed an action against 
the member of a club to recover OIl an open account for 
liquOfti that were allegedly sold to the member. 

OVERVIEW: The member, who oonducted business 
under the trade name of a club, denied individual 
liability, alleging that he was a member and treasurer and 
steward of·the club, which was a "locker" club, and that 
after ordering the liquors, he received them at the club 
through a person in chatge of the club premises. He 
claimed that the club was associated with a 
confederation, which was a muruat benefit association, 
and that under the confederation's charter, the club could 
maintain "locker clubs" in connection therewith.. On 
appeal from the judgment for the seller. the court found: 

(1) under its cbarterand under Ga. Civ. Code § 2503. the 
confederation was a fraternal insurance society, and 
hence, the buying and handling of intoxicating liquors 
were beyond the objects contemplated in the charter; (2) 
as such, it was ultra vires of the charter to organize, in 
connection with its insurance business, a "locker" club 
and to oontract for the buying and handling of liquors to 
-its members; (3) the confederation could not delegate an 
authority which it did not itself have; and (4) hence, the 
member could be held liable on the club's contract, as a 
general promisor or partner. 

OUTCOME: The court affirmed the city court's 
judgment. 

LexisNeIis(R) Headuotes 

Business & Corporate Law > Corporations> ForllUllion 
> Corporate Existence, Powers & Purpose> Powers > 
Ultra Vires Doctrine 
Business & Corporale Law > Foreign Businesses > 
Genotd Overview 
Public Cotitracls Law > Bids & Fornudion > Offer & 
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Acceptmu:e > Acuptmu:es & AW11T4s 
[HNI) The charter of a coqJOration is a amtract between 
the State of Georgia and the shareholders,. and between 
the shareholders themselves. The State contIacts to 
permit the execcise of the powers granted in the chartec, 
and not to impair the obligation of anycontJ:act made in 
pursuance thereof. The shareholders engage not 10 exceed 
the powers conferred upon them bylaw, and each 
stockholder, by accepting the charter. agrees with the 
others not to divert the assets of the coqxmrtion to a 
pwpose foreign to the objects of the organization. As to 
this matter, the law makes no distinction between public 
and private corporations. CoIpOf3tioos are granted no 
rights and are clothed with no powers except those which 
are expressly conferred by law or by their charter, or 
which arise therefrom by necesscuy implication. If a 
contract by a corporation is usual and necessary for the 
business of the corporation. it is not Ultra vires. Where it 
is unusual and not necessary, it is llltra vires. A 
cotporation is a mere creature of the law, with no 
authority whatever outside of the powers given it by its 
charter and enumerated therein, and such powers as are 
necessarily incidental to the execution of those expressly 
granted. The stockholders in a oorporntion cannot 
substitute their will for the legislative or judicial grant of 
power. 

Business & Corporllle Law > Agency Relationships > 
Genertd Overview 
Buiness & Corporate Law > Genertd Ptutnerships > 
Management Duties & Liabilities> Causes of Action> 
Genertd Ollerview 
Business & Corporate Law > General Pll11nerships > 
Management Duties & Lillbilities > Rights of Partners > 
Genertd Overview 
{HN2] As to third persons, all the members of a 
partnership ace liable, not only to the extent of their 
interest in a partnership property, but also to the whole 
extent of their separate property. Ga. Civ. Code § 3156. A 
person who asswnes to act as agent for a non-existing or 
for a legally incompetent or irresponsible principal. 
renders himself personally liable to the person with 
whom he deals, unless it is expressly understood, either 
that the agent shall not be held, and the contractee, with 
knowledge of the facts, extends credit to the supposed 
principal, or that the agents liabIlity shaD be ·limited to a 
fund held by him for the purpose of his agency. 
Unincotporated associations. clubs, and committees. ace 
generally held to be such irresponsible principals that 

persons attempting to contract for them as agents render 
themselves personally liable. One who assumes to act as 
agent impliedly warrants his authority; but if there is no 
principal, then the agent cannot have authority, and 
therefore, he sball be held liable for the breach of his 
implied warranty. 

Civil Proce4l11'e > Pretritd Judgments > Nonsuits > 
GenertIl Overview 
Civil Procedure> Judgments > Relief From Judgment 
> Motions for New Trials 
Evidence> Proce4ural ConsUkrations > Weight &: 
SujJiciency 
IHN3] An exception to the refusal to grant a nonsuit will 
not be cousidered where a verdict for a plaintiff is 
complained of in a motion for a new ariat as not 
supported by the evidence. In such a case, an appellate 
court will review the sufficiency of the evidence as a 
whole, in the light of the verdict given or directed, and 
will not merely consider the sufficiency of a plaintiff's 
case to withstand the motion for a nonsuit at the 
particular stage at which the nonsuit was made. 

SYLLABUS 

An exception to the refusal to grant a nonsuit will not 
be considered, where a verdict for the plaintiff is 
complained of in a motion for a new triat as not 
supported by the evidence. 

An ultra vires act of a cotporation is one in excess of 
its charter power. Corporations are granted no rights and 
clothed with no powers except those which are expressly 
conferred by law or by their charters, or which arise 
therefrom by necessary implication. 

A cotporation doing business under a charter as a 
fraternal insurance society bas no power to operate a 
"locker club, n or to contract for the purchase of 
intoxicating liquors. 

While a corporation can amend its constitution and 
by-laws, it can not so amend them as to make an 
altogether new and different kind of society. So, where a 
corporation is granted a charter as a fraremal beneficiary 
association, it bas no power to change itself into a "locker 
club," and to contract for the buying, handling, and 
dispensing of intoxicating liquors to its members. 

Under the foregoing rulings, such a "locker dub," 
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having no valid charter, is not (***2] a cmpomtioo, ad 
consequently any one of its individnal members can be 
held liable for liquors purchased anc1 received by the club. 

The plaintiff in error, being a member of the "locker 
club;" and its treasurcr and steward. and having himself 
ordered the liquors-the subject-matter of this suit-which 
were received· at the club, was liable for the 
purchase-price of the liquors; especially when he filed no 
plea of nonjoinder, naming others who should be sued. 

The evidence demanded the verdict directed, and the 
court did not err in refusing to grant the motion for a new 
trial. 

COUNSEL: McHenry & Porter, for plaintiff in error. 

Lipscomb & Willingham, Nathan Harris, contra. 

.JUDGES: Broyles, J. 

OPINION BY: BROYLES 

OPINION 

(*92] (**6061 BROYLES, J. John W. Kelly & 
Co., a Tennessee corporation, brought suit in the city 
court ·of Floyd county against C. H. Shiflett, doing 
business under the trade name of the "Cosmopolitan 
Club," on an open account for liquors; amounting to $ 
390 and interest. The defendant, Shiflett, in his answer, 
substantially admitted the correctness of the account, but 
denied individual liability. He faited, however, to plead 
misjoinder or non-joinder of parties. [***3] Upon the 

. trial he testified that he was a member of the club in 
question; that it was a "locker club;" that he was its 
treasurer and steward; that the liquors included in the 
account sued on were ordered by him, and that he 
received them at the club through his man in charge of 
the club premises. He claimed that this "Cosmopolitan 
Club" was an offspring of the Fanners Life 
Confederation, a mutual benefit association, which was 
given a charter by the judge of the superior court of 
Fulton county; and that under this charter the 
"Confederation" bad a right to establish and maintain 
"locker dubs" in connection therewith. This Farmers Life 
Confederation, under its charter, aodunder section 2503 
of the Civil Code, [**607] is afiaternal insurance 
society, and was expressly so recognized by the Supreme 
Court of this State 1n Worthy v. Farmers Life 
Confederation. 139 Ga. 81 (16 s.E. 856). It was clearly 

ultra vires of its charter to organiu, in connection with its 
insurance business, a "locker club)," and to contract for 
the buying, (*93) bandIing. and dispensing of 
intoxicating liquors to its members. In Savannah Ice Co. 
1/'. Canal-Louisiana Ban1c &C. Co.. 12 [***41 Go. App. 
818 (19 S.B." 45), this cowt held as follows: "(I) (lIN1] 
The charter of a corporation is a contract between the 
State and the shareholders, and between the shareholders 
themselves. The State contracts to pemUt the exercise of 
the powers granted in the charter, and not to impair the 
obligation of any contract made in pursuance thereof The 
shareholders engage not to exceed the powers conferred 
upon them by law, and each stockholder, by accepting the 
charter, agrees with the others not to divert the assets of 
the eotpOration to a pnpose foreign to the objects of the 
organization. As to this matter, the law makes no 
distinction between public and private corporations. (2) 
Corporations are granted no rights and clothed with no 
powers except those which are expressly conferred by 
law or the charter, or which arise therefrom by necessary 
implication. " 

In deciding whether a certain contract by a 
cotpOration is ultra vires the rule is, that, if the contract is 
usual and necessary for the business of the corporation, it 
is not ultra vires; and where it is unusual and not 
necessary, it is ultra vires. A cotporation is a mere 
creature of the law, with no authority whatever outside of 
[***5) the powers given it by its chartel" and enumerated 
therein, and such powers as are necessarily incidental to 
the execution of those expressly granted. Dublin 
Fertilizer Works v. Carter. 6 Ga. App. 835 (65 S.E. 
J 082). The stockholders in a corporation can not 
substitute their will for the legislative or judicial grant of 
power. It is clear to us that the contracting of a debt for 
intoxicating liquors was ultra vires of the charter of the 
Farmers Life Confederation. It follows that this 
corporation could not delegate an authority which it did 
not itself have. The buying, handling, and dispensing of 
intoxicating liquors was beyond the objects contemplated 
in its charter; such actions were not necessary or 
legitimate for the carrying into effect of any of the 
purposes of the charter; and, under this view, any of the 
individual members of the locker club could have been 
held liable on its contracts as general promisors or 
partners. Thurmond v. Cedar Spring Baptist Church, 110 
Ga. 816 (36 S.E. 221); Wilkins v. Wardens etc., 52 Ga. 
351. [HN2] As to third persons, all the members of a 
partnership are liable, not only to the extent of their 
interest in the partnership [***6] property, but also to the 
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. whole extent of their separate property. Civil Code, 
[*94] § 3156. "A person who assumes to act as agent for 
a . non-existing or legally incompetent or irresponsible 
principal renders himself pusonally liable to the person 
with whom. he deals, unless it is expressly understood 
either that the agent shall not be held, and the contmctee 
with knowledge of the facts extends credit to· the 
supposed principal, or that the agent's liability shall be 
limited to a fund hdd by him for the pwpose of his 
agency." 31 Cyc. 1548, 1549. "UnincOlporated 
associations, clubs, and committees, are generally held to 
be such irresponsible principals that persons attempting 
to contract for them as agents render themselves 
personally liable." Corrifort v. Graham. 87 Iowa. 295 (54 
N. W. 242); Thistle v. Jones. 45 MISC. 215 (92 N. Y. Supp. 
113). One who assumes to act as agent impliedly 
warrants his authority; but if there is no principal, then 
the agent can not have authority, and therefore he should 
be held liable for the breach of his implied wammty. 
Bartholomae v. Kaufinan, 16 N. Y. Weekly Dig. 127. 

[llN3) An exception to the refusal to gmnt a nonsuit 
will not be considered [***7] where a verdict for the 
plaintiff is complained of in a motion for a new trial as 
not supported by the evidence. In such a <:ase this court 
wiU review the sufficiencyoftbe evidence as a whole, in 
the light of the verdict given or directed, and will not 
merely consider the sufficiency of the plaintifrs case to 

withstand the motion for a nonsuit at the particular stage 
at which the nonsuit was made. Atlantic Coast Line R. 
Co. v. Blalock. 8 Go. App. 44 (2), 47 (68 S.E. 743). 

The plaintiff in error being ptactically in charge of 
this so-called "Cosmopolitan Club," and having testified 
during the trial that he was treasurer and steward of the 
club. and that he ordered all the liquors in the account 
sued on, and that they were received at the club by his 
agent or employee, he was clearly liable for the same; 
and, the evidence demanding a verdict against him. it was 
not error for the court to direct the verdict 

Judgment affirmed 
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No. 46662 

Court of Appeals of Oklahom~ Division Two 
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PRIOR HISTORY: [**1) Appeal from District 
Court, Kay County; Leslie D. Page~ Trial Judge. Action 
by insurance company as subrogee against its insureds' 
tenant for fire damage to rental property ,allegedly due to 
tenant's negligence. Jwy awarded damages to plaintiff. 
Defendant appeals. 

DISPOSITION: Reversed and remanded. 

COUNSEL: John W. Raley, Jr., Nol1hcutt, Northcutt, 
Ellifrit, Raley & Gardner, Ponca City, for Appellees. 

Lana Jeanne Tyree, Benefield, Shelton & Johnson, 
Oldahoma City, for Appellant John Jondahl. 

JUDGES: Brightmire, I. wrote the opinion. Neptwle, 
P.I., and Bacon, I., concur. 

OPINION BY: BRIGHTMlRE 

OPINION 

[*479J Landlords' flCe insurance carrier sued a 
tenant and his IO-year-old son (in the name of the 
property owners) to recover a $2,382.51 fire loss. A jury 
returned a verdict favoring the insurance company 
against only the father. From a judgment on the verdict 
the father appeals claiming it resulted from some fatal 
judicial mistakes -- two instructional and one evidentiary. 
We agree and reverse for a new trial. 

The pertinent background and opeIative facts include 

these. Once upon a time the elder Jondahl rented from 
the Suttons a home for his family in Ponca City, 
Oklahoma. For Christmas [**2] 1968 he gave an 
inexpensive chemistry set to his IO-year-old son - a 
co-defendant -- who perfonned experiments for about a 
year without mishap. 

Then, on January II, 1970, the budding scientist 
took an electric popcorn popper to his bedroom and while 
using it to heat some chemicals a flame suddenly flared 
upward igniting nearby curtains causing damage to the 
house in the amount of$2,382.57. 

Central Mutual Insurance Company which covered 
. subject premises with fire insurance, paid the loss, and 
then, as subrogee, brought this suit against John Jondahl 
and his boy, alleging, in substance, that the father 
contributed to the cause of the fire by breaching a duty to 
prohibit his son from carrying on unsupervised chemical 
experiments in the bedroom. 

[*480] Later, at the request of defendants, the court 
required Central to substitute itself for the Suttons since it 
paid the full loss and therefore the landlords were not real 
parties in interest. 

Defendant frrst says the trial court committed an 
error of a fundamental nature by telling the jwy in 
Instruction No. 9 - " .... Unless the Defendnts prove to 
your satisfaction that they. or either of them, was not 
negligent, you should [**3) find in favor of Plaintiffs in 
the swn of $2,382.57. n This instruction, he argues, cast 
upon defendants the burden of proving their innocence -
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an·especially egregious error when considered in light of 
the fact the jury was never advised that plaintiff bad the 
burden of proving negligence on the part of each 
defendant. We .agree. No oChec instnJction mentions 
anything about who has the burden of proof in the case. 
The first one - given at the beginning of the trial -
infOlUled the jurors in a general way about their duties 
and certain elementary features of the proceedings 
irrelevant to the problem here. 

The second instruction - given along with ten others 
at the close of the evidence - stated simply: "This is a 
civil action prosecuted by CentrnI Mutual Insurance 
Company against John Jondahl and John IondahlllL The 
Plaintiff alleges that a fire which occurred at 1713 Cedar 
Lane, Ponca City, Oklahoma, on January 11. 1970. was 
the result of the negligence of the Defendants. More 
specifically the Plaintiff alleges that John; m. improperly 
conducted his chemistry experiment and that his futIlec 
failed to exercise proper supervision. Plaintiff alleges that 
the negligence of both [**4) Defendants caused a fire 
resulting in damage in the amount of $2,382.57. The 
Defendants have filed separate answers in which they 
deny negligence on their part. " 

Instruction NO.3 defined "ordinary care," suggested 
what "negligence imports," defined nactionable 
negligence" as consisting of three elements (duty, its 
breach, injury to the party suing "proximately" caused by 
the breach), repeated that negligence must be "the 
proximate cause of the injury and damage," and 
explained what proximate cause is. 

The fourth charge discussed the meaning of the 
pbrase "preponderance of the evidence." 

Number .five told the jury that if they found 
defendants "guilty of negligence, the fact that the owners 
of the property have been reimbursed by insurance for the 
resulting damages does not relieve the Defendants of 
their negligence. II The impropriety of this instruction win 
become manifest later on. 

The sixth instruction stated a separate standard of 
care for minors, while the seventh informed the jwy that 
"a parent must exercise reasonable control and 
supervision over his minor child." 

Charge number eight explained that the "original 
Plaintiffs," the Suttons, owned the property in question 
[**5] and that when the fire occurred it was occupied by 

the Jondahls who as tenants bad a duty not to negligently 
injure the property. 

The ninth instruction begins as a "finding" one and 
before it ends takes on the character of res ipsa loquitur. 
In substance it advised that if the fire damage was caused 
by things solely under the control of "either" defendant, 
and such fire damage would not have occmred but for 
negligence on the part of "either" defendant, then a 
"presuinption of negligence on the part of (both) 
Defendants has been established. Unless the Defendants 
prove to your satisfu.ction that they, or either of them, 
were not negligent, you should find in favor of the 
Plaintiffs· in the sum of $2,382.57." 

The remaining three advise that the father alone can 
. be found guilty, that the amount of damages is agreed to, 
and that it will take the concun:ence of at least five jurors 
to return a verdict. 

The assailed ninth instruction, we think, is 
fundamentally wrong and misleading in a way that even a 
consideration of instructions as a whole fuils to cure. Its 
form [*481] and substance has the effect of making a 
"presumption of negligence" under the doctrine of res 
ipsa loquitur [**6] -- and a preliminarily conclusive one 
at that - in that without placing any burden on plaintiff of 
proving anything it told the jury that if they found two 
predicatorial facts then the law presumes cfufendants were 
negligent on the basis of which plaintiff "should" have a 
verdict "unless the Defendants prove to your satisfaction 
that they, or either of them, was not negligent. " 1 

The jury, incidentally, filed to follow this 
instruction in that they did not find the younger 
Jondaht negligent, yet returned a verdict for 
plaintiff against the older defendant. 

In the first place the law does not do the presuming 
or inferring in connection with subject rule of evidence. 
All it does is permit the jury to infer or presume 
negligence from the mere happening of the accident 
under certain circwnstances. Lawton Coca-OJIa Bottling 
Co. v. Shaughnessy, 202 Ok/. 610, 216 P.2d 579 (1950). 
Except for unusual circumstances the jury has discretion 
as to whether or not to make· the inference. A jury's 
rejection of the [**1] inference can be due either to a 
failure of plaintiff to convincingly prove the premises or 
to persuade the jUly that negligence is more probably the 
cause of the damage than otherwise. Or the jury may 
decline to make the inference if defendants are found to 
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have proved by a fair ptepOD.demnce of the evidence that 
they were not negligent. 

Worth mentioning is a discussion of an instructional 
defect similar to the ilIle we have here in St. John's· 
Hospital & School of Nursing v. Chapman, OkL,434 
P.ld 160 (1967). There, failure to confide 
inference-making rights in the jury was recognized but, 
unlike here, otherinstmctioos given were held sufficient 
to dispel the fallacious implication of prima facie 
conclusiveness of the permissive res ipsa loquitur 
inference. 

We hold here the instructions improperly directed the 
jury to return a verdict for plaintiff nnless it f01md 
defendants had bome the burden of proving themselves 
blameless or of presenting proof otherwise sufficient to 
exonerate themselves from a legal presumption of 
negligence. Failure of the trial court on its own motion to 
properly instruct the jury with regard to the fundamental 
issues and applicable law involved in the {**8] case is 
ground for a new trial. McKee v. Neilson, Okl., 444 P.2d 
194 (1968); City of Altus v. Martin, 185 Okl. 446, 94 
P.2d 1 (1939). The foregoing fundamental error, we 
think, was prejudicial to defendant and therefore warrants 
a new trial. 

Defendant's remaining propositions we dispose of 
because the case is being remanded for further 
proceedings. One is that a res ipsa loquitur instruction 
was inappropriate because plaintiffs alleged only specific 
allegations of negligence. The same contention was 
rejected and the controversial subject laid to rest not long 
ago in Creswell v. Temple Milling Ca .• Okl., 499 P.2d 
411 (I 971}. Said the court: "The doctrine [of res ipsa 
loquitur] is a rule of evidence and not a rule of pleading. 
... (The) allegation of specific acts of negligence only 
does not preclude reliance on the doctrine .... " 

Defendant's other proposition is that the verdict is 
not supported by evidence and is contrary to law. The 
argument is that the evidence fails to establish negligence 
on the part of the defending father pitched as it was on a 
failure to properly perform his duty to supervise his son 
whom the jury found innocent of negligence. While 
evidence bearing [**9] on the breach of such duty was 
indeed scarce we cannot say there was an absence. What 
we do say, however, is that there is no evidence to 
establish Central Mutual Insurance Company has been 
actionably damaged by such breach. The reason is that 
under the circumstances thus far disclosed by the record 

here, the insur3nce company bas no subrogational rights 
against the tenant of its policyholder. 

The principle of subrogation was begotten of a moo 
between equity and her [*482) beloved - the natural 
justice of placing the burden of bearing a loss where it 
ought to he. Being so sired this child of justice is without 
the fonn of a rigid rule of law. On the contrary it is a 
fluid concept depending upon the particular facts and 
circumstances of a given case for its applicability. To 
some facts subrogation will adhere - to othecs it will not. 
Home Owners'Loan Corp. v. Parko-, 1810kl. 134. 73 
P.2d170 (1937). 

Under the facts and circumstances in this reconl the 
subrogation should not be available to the insurance 
carrier because the law considers the tenant as a 
co-insured of the landlord absent an express agreement 
between them to the contraIy, comparable to the 
permissive-user [**10] feature of automobile insurance. 
This principle is derived from a recognition of a 
relational reality, namely, that both landlord and tenant 
have an insurable interest in the rented premises -- the 
fonner owns the fee and the latter has a possessory 
interest. Here the landlords (Suttons) purchased the tire 
insurance from Central Mutual Insurance Company to 
protect such interests in the property against loss from 
fire. This is not uncommon. And as a matter of sound 
business practice the premium paid had to be considered 
in establishing the rent rate on the rental unit. Such 
premium was chargeable against the rent as an overhead 
or operating expense. And of course it follows then that 
the tenant actually paid the premium as part of the 
monthly rental 

The landlords of course could have held out for an 
agreement that the tenant would furnish fire insurance on 
the premises. But they did not. They elected to 
themselves purchaSe the coverage. To suggest the fire 
insurance does not extend to the insurable interest of an 
occupying tenant is to ignore the realities of urban 
apartment and single-family dwelling renting. 
Prospective tenants ordinarily rely upon the owner of the 
dwelling [**11) to provide fire protection for the realty 
(as distinguished from petSOnal property) absent an 
express agreement otherwise. Certainly it would not 
likely occur to a reasonably prudent tenant that the 
premises were without fire insurance protection or if 
there was such protection it did not inure to his benefit 
and that he would need to take out another fire policy to 
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protect himself from any loss dming. his occupancy. 
Perhaps this comes about because the companies 
themselves have accepted coverage of a tenant as a 
natural thing. Otherwise their insurance salesmen would 
have long ago .made such need a mattecof common 
knowledge by promoting the sale to tenants of a second 
fire insurance policy to cover the real estate. 

Basic equity and fundamental justice upon wbichthe 
equitable doctrine of subrogation is established requires 
that when fire insurance is provided for a dwelling it 
protects the insurable interests of aU joint owners­
including the possessory interests of a tenant absent an 
express agreement by the Jatter to the contrary. The 
company affording such coverage should not be allowed 
to shift a tire loss to an oocupyingteoant even if the latter 
negligently caused it. New(**12] Hampshire Ins. Co. v. 
Ballard Wade, Inc., 17 Utah 2d 86. 404 P.ld 674 (1965). 
A parallel effect was reached in Hardware MUI. Ins. Co. 

v. Dunwoody, 194 F.2d 666 (9th Or. 1952). For to 
conclude otherwise is to shift the insurable risk assumed 
by the insutance company from it to the tenant - a party 
occupying a substantially ditferent position ftom that of a 
fire..c:ausing third party not in privity with the insured 

-landlord. 

Failure of either the pleadings or the evidence to 
showtbe landlords' insurance carrier possesses a right of 
subrogation against the Jondahls furnishes another reason 
wby it was fundamental error to instruct the jUlY that they 
should return a verdict for the insurance company unless 
"defendants prove .... they •.•. [were] not negligent." 

The judgment below is therefore reven;ed and the 
cause remanded for a new trial. 

NEPTUNE, P.I .• and BACON. J .• concur. 
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OPINION BY: THOMAS G. FORSBERG 

OPINION 

{*88] OPINION 

FORSBERG, Judge 

A landlord's insurer brought a subrogation action 
against negligent tenants who caused fire damages. The 
trial court detennined the tenants were co-insureds under 
the policy and therefore not amenable to suit. We affinn. 

FACTS 

Respondents Jerry and Carla Bruggeman rented 
space from the Jedneak Brothers Properties in July 1990. 
There was no written lease or {**2] con1Iact between 
the parties, and no independent arrangement for provision 
of insmance coverage was discussed. On August 6, 1990, 
a fire destroyed the property. The Jedneak: Brothers were 
paid $ 81,275 by their insurer, appeUant United Fire & 
Casualty Company (United). 

United claimed the fire was negligently caused by 
the Bruggemans, and commenced dUs subrogation action. 
Trial was bifurcated, with ajwy determining negligence 
and damages, and the court determining the legal issue of 
whether a subrogation action may be maintained. The 
jury fO\Dld the Bruggemans were negligent and assigned 
damages in the amount oU 37.775. Despite these factual 
findings prerequisite to a subrogation action, the trial 
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court denied recovery by finding the Bruggemans were 
co-insureds under the fire policy. United's motion for a 
new trial was denied, and judgment was entered. United 
appeals, claiming the trial court erred in finding the 
Bruggemans were co-insureds. 

ISSUE 

Did the trial court err in finding the tenants 
co-insureds under their landlord's fire insurance policy. 
and therefore not amenable to a subrogation action? 

ANALYSIS 

United claims the trial court erred in detennining the 
Bruggemans [**3] were co-insureds under its policy 
covering the Jedneak Brothers' property. This is a case of 
first impression in Minnesota, but the issue has been 
considered extensively by a number of other jurisdictions, 
where there is a clear split in the holdings. We believe the 
greater wisdom is in the majority position. 

The first and leading case to state the majority 
position is Sutton v. Jondah/, 532 P2d 478 (0& App. 
1975). As in this case, a [*89] jury found a tenant had 
negligently caused a fire. Likewise, as here. there was no 
expressed agreement between landlord and tenant 
covering provision of fire insurance. The Sutton court 
detennined subrogation was not available to the 
landlord's insurer. ld. at 482. 

The Sutton court recognized the landlord and the 
tenant were co-insureds because each had an insurable 
interest in the property-the landlord a fee interest and the 
tenant a possessory interest. In Sutton, as here, the party 
with the fee interest pun:hased fire insurance, 

and as a matter of sound business 
practice tbe premium paid had to be 
considered in establishing the rent rate on 
.the rental unit. Such premium {**4] was 
chargeable against the rent as an ovethead 
or operating expense. And of course it 
follows then that the tenant actually paid 
the premium as part ofthe monthly rental. 

ld. This sharing of proprietary interests and the expenses 
associaterl with protecting them gives rise to the 
co-insured relationship. 

-We believe this is the most efficient way to allocate 

insuamce oosts. This is especially true when COnsidering 
die reality of today's multi-unit rental madret.. ~ as 
United c:ontends, each tenant is responsible for all 
damages·arising from its negligence in causing a fire and 
if each tenant Was therefore responsible for its own fire 
insunmce. the same property would be insured many 
times over. While this may provide insur.mce companies 
a welcome windfidl. it would be oontnuy to economic 
logic and common sense. 

The minority position on. the subject is weD 
iUustrated by the case of Neubauer v. Hostetter, 485 
N. W.2d 87 (Ia. 1992). The Neubauer court took a close 
look at the authority on this question and allowed the 
subrogation action because '''it satisfies equitable 
concerns by placing the burden of the loss where it ought 
to ~ the [**5] negligent party .... ld at 89 (quoting 
Fire Ins. Exch. v. Geekie. 534 N.E.ld 1061. 1062 (Ill. 
App. /989)). 

This minority posroon disregards the majority 
position's reasoning that a co-insured relationship is 
established because the tenant indirectly pays the 
insurance premiums. When payment of rent is un.derstood 
to include insurance premiums. as we believe it does, the 
minority position fiUlsbecause insumnce is purchased to 
hold the insured bannless from its negligence. The 
parties' status as co-iosureds renders nugatory the issue of 
the relative negligence of the sepamte interest holders. 

Also, we are not convinced by the minority position's 
concern that establishing the co-insured relationship for 
pmposes of subrogation interferes with an insurer's 
ability to limit its risk. 

. The insurer has a right to choose whom 
it wiD insure and it did not choose to 
insure the lessees, and un.der [Sutton] the 
lessee could have sued the insurer for loss 
due to damage to the realty, e.g. loss of 
use if policy provides such coverage. 
Cases following Sutton. however, have at 
least impliedly restricted the oo-insurance 
relationship (**6) to one limited solely to 
the purpose of prohibiting subrogatioo. 

Id. 485 N.w.2d at 89 (quoting 6A J. Appleman, 
Insurance Law and Practice § 4055, at 94 0.86.01 (1991 
Supp.». 

The insurer knows the risk it is undertaking when 
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insuring a rental property. It insures the building for the 
use for which it is intended. While it may not have 
control over who the individual teoan1s an; it can 
increase its premiums to refiect increaseci risks pRSeitted 
by ~ tenant use. Likewise, it can mquire the 
landlord to undertake anynumbec of safety and sImctuIal 
precautions. We believe the landlord is the party in the 
best position to assume such RSpODSibilities. and we 
reject the minority position on this issue. 

Finally. we find no· problem with limiting the 
co-insured relationship to the subrogation context. 
Landlord and tenant have sepamte insurable risks for loss 
of use in the event of a.fire. The landIonfs risk is directly 
related to the insured structure. that is. loss ofreots. The 
tenant's loss ofuse involves the activity carried OIl within 
the structure.· The tenant's loss arises fiom the use, not the 
structure. The shared insurable interests [**7) between 
landlord and tenant are limited to the structure, which is 
the subject of the fire policy. Risks (*90) such as loss of 

use are then:fcn properly dealt with in separate insurance 
c:ontmcts.. 

Uoited also claims several evidentialy errors led to 
an insufficient award of damages. Sioce weafliIm the 
trial coort's dismissal of the subrogation acti~ we need 
not reach this issue. 

DECISION 

The Bruggemans were co-insureds under the Iedneak 
Brothels' fire insmance policy, and therefore are not 
subject to subrogation by United. The judgment of the 
trial oourt is affirmed. 

AfIinoed. 

Thomas G. ForsbeIg 

August 25, 1993 
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There is possibly no term in the whole law used as loosely and with so little regard to its strict meaning as 
the term "ultra vires." Unfortunately. this expression has often been used by the courts and by writers on corpor­
ation law as meaning several different things, and this has resulted in mnch confusion. Therefore, when the ex­
pression is used in the decision of a court, in order to intetpret the decision correctly. it is necessary to ascertain 
the sense in which it is used by construing it with reference to the facts of the particular case. A corporation may 
exercise only those powers that are granted to it by law, by its charter or articles of inco1]loration, and by any 
bylaws made pursuant to the laws or charter; acts beyond the scope of the power granted are ultra vices.[l) An 
ultra vires act or contract, as the term is used in this chapter and according to the strict construction of the term, 
is one not within the express or implied powers of the corporation as fixed by its charter, the statutes, or the 
common law.[2] Contracts that are Ultra vires are wholly void and not merely voidable;[2.50] the corporatiou is 
under a perpetual disability to make them.[3] The term ultra vires includes not only contracts entirely without 
the scope and purpose of the charter privileges and not pertaining to the objects for which the corporation was 
chartered, but also contracts beyond the limitations of the powers conferred by the charter although within the 
purposes contemplated by the articles ofincorporation,[4] 

Today, statutory provisions exist that have abolished or severely limited the doctrine of ultra vires.(5] 

[FNl] 

Alaska 
Asinuk Corp. v. Lower Yukon School District, 214 P3d 259 (Alaska 2009). 

California 
Sammis v. Stafford, 48 Cal App 4th 1935, 56 Cal Rptr 2d 589 (1996). 

Mississippi 

"2011 Thomson Renters. No Oaim to Orig. US Gov. Works. 
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Keene v. Brookhaven Academy, Inc., 28 So 3d 1285 (Miss 2Ol0). For an expanded analysis of this 
case, see , 28-4 FletcbecCorp Law Adviser Article V. 

North Caroliaa 
Springer Eubank Co. v. Four County Elec. Membership Corp., 543 SE2d 191 (NC App 200l). 

South Carolina 
Seabrook Island Property Owners Ass'n v. Pelzer. 292 SC 343, 356 SEld 411 (SC App 1987). 

Virginia 
Princess Anne Hills Civic League. Inc. v. Susan Constant Real Estate Trust, 243 Va 53, 413 SE2d 599 
(1992) (not complying with statutory provisions not ultra vires). 

WashingtOR 
Hartstene Pointe Maintenance Ass'n v. Diehl. 95 Wash App 339,979 P2d 854 (1999). 

Wyoming 
Jewish C.ommunity Association of Casper v. Community First National Bauk, 6 P3d 1264 (Wyo 2000). 

[FN2] 

United States 
Federal Deposit los. C-Orp. v. Benson. 867 F Supp 512 {SD Tex 1994) (applying Texas law); American 
Fidelity Fire Ins. C-O. v. Construcciones Wert Inc., 407 F Supp 164 {D VO; Blue River Co. v. Summit 
{";ounty Development Corp., 207 F Supp 283. citing this treatise; Halpern v. Pennsylvania R. Co., 189 F 
Supp 494, citing this treatise. 

Alaska 
Asinuk Corp. v. Lower Yukon School District. 214 P3d 259 (Alaska 2009). 

Alabama 
Alabama City. G.&A.R_ Co. v. Kyle. 202 Ala 552, 81 So 54; Buck Creek Lumber Co. v. Nelson. 188 
Ala 243, 66 So 476. 

CaliforRia 
In its true sense the phrase ultm vires describes-action which is beyond the purpose or power of the cor­
poration. McDennott v. Bear Film Co., 219 Cal App 2d 60733 Cal Rptr 486, citing this treatise. 

Connecticut 
Isaiah 61:1, Inc. v.City of Bridgepoft. 851 A2d 277 (C.onn2004) (nonprofit corporation's provision of 
housing to inmates not ultra vires). 

Florida 
Knowles v. Magic City Grocery. 144 Fla 78. 197 So 843; Orlando Orange Groves Co. \'. Hale, 107 Fla 
304, 144 So 674; RandaU v. Mickle, 103 Aa 1229. 138 So 14, 141 So 317. 

Georgia 
Savannah Ice Co. v. Canal-Louisiana Bank & Trust Co., 12 Ga App 818, 79 SE 45. 

«) 2011 Thomson Reuters; NoOaimto Orig. US Gov. Works. 
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Illinois 
People v. Wiersema State Bank. 361 III 75. 197 NE 537; O'Connell v. Chicago Parle Dist .• 305 III App 
294. 27 NE2d 603; Bradbury v. Waukegan & W. Mining & Smelting C.o., 113 IU App 600. 

Iowa 
State v. Coming State Say. Bank:. 136 Iowa 79,113 NW 500. 

Kentucky 
Wilson v. Louisville Trust Co., 242 Ky 432, 46 SW2d 167. 

Maryland 
Pennsylvania It. Co. v. Minis, 120 Md 461,87 A 1062; Gre.enbelt Homes, Inc. v. Nyman Realty. Inc., 
48 Md App 42,426 A2d 867, quoting this treatise. 

Bad judgment in making a contmct for an extended period and at a price proving disadvantageous. does 
not make a contract ultra vires. Eastern Rolling Mill Co. v. Michlovitz. 151 Md 5t, 1.45 A 378. 

Minnesota 
Onvoy. Inc. v. Shal, LLC, 669l\'W2d 344 (Minn 2003), citing this treatise. 

Articles of incorporation, together with statutes applicable at the time of incorporation, constitute a con­
tract between the stockholders, and acts in excess of powers thereby conferred are ultra vires. West Du­
luth Land Co. v. Northwestern Textile Co .• 176 Jl.iiml 588,224 NW 245. 

Mississippi 
Keene v. Brookhaven Academy, Inc., 28 So 3d 1285 (Miss 20 to). For an expanded analysis of this 
case, see 28-4 Fletcher Corp Law Adviser Article V. 

Missouri 
st. Charles County v. A Joint Board or Commission, 184 SW3d 161 (Mo App 2006); McWilliams v. 
Central States Life Ins. Co., 137 SW2d 641 (Mo App); State v. Cook, 234 Mo App 898. 136 SW2d 142; 
Bolin v. Sovereign Camp, W.O.W •• 112 SW2d 582 (Mo App). 

Nebraska 
Fremont Nat. Bank v. Ferguson & Co., 127 Neb 307, 255 NW 39; Jeffrey Lake Dev., Inc. v. Central 
Nebraska Public Power & Irrigation Dist., 5 Neb App 974. 568 NW2d 585 (J 997). 

Nevada 
Shoen v. SAC Holding Corp., 137 P3d 1171 (Nev 2006). 

New.Jersey 
Helfinan v. American Light & Traction Co., 121 NJ Eq 1, 187 A 540; Foster v. Washington Nat. Ins. 
Co .. 118 NJL 228. 192 A 59. 

New Mexico 
Jennings ¥. Ruidoso Racing ASS'D, 79 NM 144.441 P2d 42, citing this treatise. 

North Carolina 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Woru. 
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Brinson v. Mill Supply Co .• Inc., 219 NC 498, 14 SE2d 505; Lee v. Wake County. 598 SEld 427 (NC 

App2004). 

North Dakota 
Tourtelot v. Wbithed. 9 NO 407, 84 NW 8. 

Ohio 
Murrell v. Elder-Beennan Stores Corp .• 16 Ohio Mise 1,239 NE2d 248. 

Oklahoma 
Schultz v. Morgan Sash & Door Co., 344 P2d 253 (Okla); State v. Benevolent Investment & Relief 
Ass'n. 107 Olda 228,232 P 35; Crowder State Bank v. Aetna Powder Co., 41 Olda 394,138 P 392. 

ffitra vires acts of corporations are not necessarily unlawful or such as a corporation cannot perronn. 
but are merely acts which are not within powers conferred upon the cotpOration by acts of its aeation . 

. Alfalfa El.ec. Cooperative,lnc. v. First Nat. Bank & Trust Co. ofOkJahoma City, 525 P2d 644 (Okla). 

Pennsylvania 
Beaver Dam Outdoors Club v. Hazleton City Authority, 944 A2d 97 (Pa Cmwlth 2008) (allegedly ultra 
vires act of unincorporated organization); MiiI:hell's Bar & Restaaurant, Inc. v. Allegheny County, 924 
A2d 730 (Pa Comwlth 2007) (ultra vires ordinanoc); Rising Sun Entertainment, Inc. v, Commonwealth. 
829 A2d 1214 (pa Commw 2003){ultra vires act). 

Texas 
Religious Films, Inc. v. Potts, 197 SW2d 592 (rex Civ App); Malone v. Republic Nat. Bank & Trust 
Co., 70 SW2d 809 (rex Civ App); Desdemona State Bank & Trust C.o. v. Streety, 250 SW 286 (Tex 
Civ App). 

Under Texas law, ultra vires acts are acts beyond the scope of the powers of a corporation as designated 
by its charter or the laws of the state of incorporation. Federal Deposit Ins. Corp. v. Benson, 867 F Supp 
512 (SD Tex 1994). 

Washington 
Twisp Mining & Smelting Co. v. Chelan Min. Co., 16 Wash 2d 264,133 P2d 300. 

[FN2.50] 

Missouri 
St. Charles County v. A Joint Board or Commission, 184 SW3d 161 (Mo App 2006). 

[FN3] 

Tennessee 
Denver Area Meat Cutters and Employers Pension Plan ex reI Clayton Homes, lnc_ v. Clayton, 120 
SW3d 841 (renn App 2003) (void acts are those that the corporation has no authority to undertake). 

Vermont 
VemlOnt Dept. of Public Service v. Massachusetts Municipal Wbolesale Ele<:. Co_, 151 Vt 73.558 A2d 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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215 (1988). 

VIrginia 
Princess Anne Hills Civic League, Inc. v. Susan Constant Real Estate Trust, 243 Va 53.413 SE2d 599 
(1992) (not complying with statutoryprov.isions not ultra vires). 

[FN4] 

Illinois 
People v. Bank of Peoria, 295 III App 543.15 NE2d 333. 

Kentucky 
American Southern Nat. Bank v. Smith. 170 Ky 512, 186 SW 482. 

Corporate charter, see eh 42; articles of incorporation. see §§ 135 et seq. 

[FNS] Statutory provisions limiting doctrine of ultra vires, see §§ 3439 et seq. 

Westiaw. ~ 20 II Thomson Reuters. No Claim to Drig. U.S. Govt. Works. 
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- Pagel 

To be valid. bylaws must be consistent with the tenDS and spirit of the charter of the corporation-tbe word 
charter being used here in its broadest sense without regard to whether the statutory right to be a corporation is 

. obtained by special act or under general statutes.[ 1] A bylaw that is not consistent with the charter but is in con­
flict with and .repugnant to it is void.[2) 

A bylaw can neither enlarge the rights and powers conferred by theeharter nor restrict the duties and liabil­
ities imposed by it. Where a bylaw attempts to do so. the charter wiD prevail,[3] even though the bylaw may be 
in accord with statutory law.[ 4] Where bylaws conflict with the articles of incorporation, the articles of incorpor­
ationcontrol and the bylaws in conflict are void.[5] Furthermore. as a general rule. when the applicable statute 
commands that a provision governing shareholder rights be set out in the certificate of incorporation but the pro­
vision is not so set out, a bylaw purporting to regulate shareholder rights is void.(6) It seems. however, that 
bylaws may explain the corporate powers or purposes.[11 The silence of the charter on a particular subject may 
imply a limitation concerning such subject that cannot be violated by inconsistent bylaws.[8) 

A bylaw prohibiting acts that are within the powers conferred, expressly or impliedly, by a corporation's 
. charter affects the authority of its officers but does not render their acts in violation of the bylaw ultra vires.[9 J 
Bylaws of a corporation are not enforced by avoiding contracts made in violation ofthem.[1 0] 

A corporation cannot, by bylaw, fundamentaUy change the character fixed upon it by charter,[II] since 
bylaws must beeonsistent with the nature, purposes and objects ofthecorporation.(12) 

Whether a bylaw is in conflict with and repugnant to the charter is a question of law for the court.[I3) The 
rules requiring originally adopted bylaws to be in consonance with the corporation's charter apply equally to 
amendments and new bylaws.(14) 

[FNI] 

Delaware 

02011 Thomson Reuters.. No Claim to Orig. US Gov. Works. 
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Centaur Partners v. NationaUntergroup,lnc., 582 A2d 923 (OeI1990); Knrz v. Holbrook. 989 A2d 140 
(Del Cll 2010);· Paolino v. Mace Security International, Inc., 985 A2d 392 (DeI Ch 2009). 

Missouri 
Boatmen's First Nat. Bank of West Plains v. Southern Missouri Dist. Council of the Assemblies of God, 

·806 SW2d 706 (Mo App 1991). 

[FNJ] 

United States 
Bullard v. National Eagle Bank. 18 Wall 589. 21 LEd 923; First Nat. Bank of South Bend v. Lanier, 11 
Wan 369. 20 L Ed 172; Peck v. EUiott, 79 F lO.revg Ross-Meehan Brake Shoe Foundry Co. v. South­
ern Malleable Iron Co., 72 F 957; Associated Grocers of Alabama v. Willingham, 77 F Supp 990, citing 
this treatise. 

Alabama 
Supreme Commandery Knights of Golden Rule v_ Ainsworth, 71 Ala 436. 

Arkansas 
Ray To\vnsend Fanus, Inc. v. Smith, 91 Ark App 22. 207 SW3d 557 (2005). citing this treatise. 

California 
People's Home Sav. Bank v. Superior Court City & County of San Francisco. 104 Cal 649, 38 P 452; 
Brewster v. Hartley, 37 Cal IS; Olincy v. Merle Nonnan Cosmetics, Inc., 200 Cal App 2d 260, 19 Cal 
Rpir 387 (bylaws must be consistent with charter). 

Delaware 
Centaur Pa.."1:l1crs v. National Intergroup, Inc., 582 A2d 923 (Del 1990) (corporate charter requiring 80% 
to amend bylaws); Kurz v. Holbrook, 989 A2d 140 (Del Cll 2010); Paolino v. Mace Security Interna­
tional" Inc., 985 A2d 392 (Del Ch 20(9); Prickett v. American Steel & Pump Corp., 253 A2d 86 (Del 
eb); Esseniial Enterprises Corp. v. Automatic Steel Products, Inc., 159 A2d 288 (Del Ch); Brooks v. 
State, 26 Dell, 79 A 790; Gow v. Consolidate.dCoppermines Corp., ]9 Del ell 172. 165 A 136. 

A bylaw in conflict with the certificate of incorporation is a nullity. Burr v. Burr Corp., 291 A2d 409 
(DeICh). 

Illinois 
King v. International Bldg., Loan & Investment Union, 170 III 135,48 NE 677; People v. Chicago Live 
Stock Exchange, 170 Ul556, 510,48 NE 1062; Durkee v. People, 155 HI 354, 40 NE 626. 

Indiana 
Presbyierian Mut. .J\ssur. Fund v. Allen, 106 Iud 593,7 NE 317; McCallister v. Shalmondale Coop. Tel. 
Co., 47 Iud App 517, 94 NE 910; State v. Anderson, 31 Ind App 34,67 NE 207. 

Maryland 
Mutual Fire Ins. Co. v. Farquhar. 86 Md 668, 39 A 527. 

Massachusetts 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Supreme Council v. Perry.-l4U Mass 580, 5 NE 634. 

Michigan 
Detroit Osteopathic Hospital v. Johnson, 290 Mich 283, 281 NW 466 (bylaws of nonprofit hospital or­
ganization). 

Bylaw of nonprofit hospital corporation. adopted by incorporators, whi<;h gave power to amend, add to, 
or repeal bylaws to board of trustees, and which did not violate any statutoI}' provision at time of its ad­
option or contravene articles of association. bound those who affiliated with corporation subsequent to 
its organization unless it transgressed public policy. Detroit Osteopathic Hospital v. Johnson, 290 Mich 
283, 287 NW 466. 

Minnesota 
Lafayette Club v. Wright, 199 Minn 356, 271 NW 102 (failure of bylaw to comply with charter provi­
sions); Kolffv. st. Paul Fuel Exchange,48 Minn 215,50 NW 1036; Bergman v. St. Paul Mut. Bldg. 
Ass'n, 29 Minn 275,13 NW 120. 

Mississippi 
Dixie Elec. Power Ass'n v. Hosey, 208 So 2d 751 (Miss). 

Missouri 
Kahn v. Bank of St. Josepb, 70 Ma 262, 269; Boatmen's First Nat. Bank of West Plains v. Southern 
Missouri Dist. Council of the Assemblies of God, 806 SW2d 706 (Mo App 1991); Missouri State 
Teachers Ass'n v. St. Louis Suburban Teachers Ass'~ 622 SW2d 745 (Mo App 1981); State v. Seehorn, 
227 Mo App666, 55 SW2d 714; Kretzer v. Cole Bros. Lightning Rod C.o., 193 Mo App 99, 181 SW 
1066; O'Brien v. Cummings, 13 Mo ApJ1 191. 

Nevada 
State v. Curtis, 9 Nev 325. 

New Hampshire 
Great Falls Mut. Fire los. Co. v. Harvey, 45 NH 292. 

New Jersey 
In rc United Towns Building & Loan Ass'n. 79 NJL 31,74 A 310; State v. Overton, 24 NJL435; Taylor 
v. Griswold, 14 NJL 222; Kearney v. Andrews, )0 NJ Eq 70. 

New York 
Conklin v. Sec.ond Nat. Bank of Oswego, 45 }"'Y 655; Christal v. Petry, 275 AD 550, 90 NYS2d 620; 
Parish v. New York Produce Exchange, 60 AD 11. 69 NYS 764; Lasker v. Moreida, 38 Mise 2d 
348,238 NYS2d 16; National League Commission Merchants of United States v. Homung, 72 Mise 
181. 129 NYS 437; Stein v. Marks, 44 Mise 140.89 NYS 921. 

Though special statute creating corporation authorizes it to enact bylaws not contrary to provisions of 
incorporating act, corporation cannot. by enactment of bylaws, extend its purposes beyond those laid 
down in statute. Buffulo Ass'n of Fire Underwriters v. Noxsel-Dimick Co .. 235 AD 92, 256 NYS 263. 
affd 260 NY 678, 184 NE 142. 
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Nortll Caroliaa 

" 

. " . , 

Duffyv.FidelilyMut.Lifelos.Co~ 143 NC697, 55 SE 1047, s.c. 142 NC 103,55 SE 79. 

Ohio 
Nicholson v. Franklin Brewing Co., 82 Ohio St 94 .. 91 NE 991. 

Oregon 

Page4 

. State v. Ostrander; 212 Or 177.318 P2d 2M. quoting this treatise; Griffith v. Klamath Water Ass1fL, 68 
Or 402, 137 P 226; Sabre Famls.lnc. v.lordan, 78 Or App 323, 717 P2d 156. 

Pennsylvania 
Pelzer v. Lewis, 440 Pa 58, 269 A2d 902 (bylaw of religious nooprofitCOlpOration,requiring two-thirds 
vote invalid as inconsistent with its cllarter); In reOennan General Beneficial Ass'n of Philadelphia, 30 
Pa 155. 

Rhode Island 
Ireland v. Globe Mining & Reduction Co .• 19 RI 180. 32 A 921. 

South Carolina 
Hancock v. National Councilluoior Order United American Mechanics. 180 SC 518, 186 SE 538; St. 
Luke's Church v. Mathews. 4 Desaus Eq 578. 

Tennessee 
State v. Vanderbilt University, 129 Tenn 279, 164 SW '1151; Bailey v. Master Plumbers, 103 Tenn 99. 
52 SW 853; Dwyer v. Progressive Building & Loan Ass'n, 20 Tenn App 16. 94 SW2d 725; Martin v. 
Nashville Bldg. ASS'D, 2 Cold 418; Herring v. Ruskin Co-op. Ass'n (Tenll Ch App), 52 SW 321. 

Texas 
Tempel v. Dodge, 89 Tex 69,32 SW 514. 33 SW 222. 

Washington 
Howe v. Washington Land Yacht Harbor.lnc.~ 77 Wash 2d 73. 459 P2d 198 (bylaws of nonprofit cor­

. poration void as violative of statute and articles of incorporation). 

[FN3] 

United States 
A bylaw may regulate the exercise of a cmporate power, but it cannot enlarge or alter the powers con­
ferred by the charter or by statute. Peck v. Elliott, 79 F lO.revg Ross-Meehan Brake Shoe Foundry Co. 
v. Southern Malleable Iron Co., 72 F957. 

Alabama 
Kelly v. Mobile Building & Loan Ass'n. 64 Ala 501. 

Where articles of incorporation provided that management and control of corporation was in board of 
directors. bylaw provision granting management authority to president was void. Roach v. Bynum, 403 
So 2d 187 (Ala). 
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It is not competent for the stockholders, by the adoption of bylaws •.. to enlarge or extend the powers of 
the corporation beyond the scope authorized by its charter and the general laws. Steine£ v. Steiner Land 

-& Lumber Co., 120 Ala 128.26 So 494. 

It has been held that a corporation organized for the purpose of a purely private business may adopt a 
bylaw at the time of its organization limiting the duration of its corporate existence. Merchants' & 
Planters' Line v. Waganer. 71.Ala 581. 

Arkansas 
Ray Townsend Fanns, Inc. v. Smith. 91 Ark App 22, 207 SW3d 557 (2005), citing this treatise. 

CaHfomia 
Brewster v. Hartley, 37 CaliS. 

Since a corporation only bas 1hose powers conferred upon it by its charter, and its powers cannot be ad­
ded to or diminished by the consent of the shareholders. it necessarily follows that the powers of a cor­
poration cannot be affected by its bylaws; that additional power cannot be conferred by a bylaw is clear. 
for to hold otherwise would allow a corporation to assume any powers it might see fit to exercise. 
Brewster v. Hartley, 37 Cal 15. 

Delaware 
Centaur Partners v. National Intergroup, Inc., 582 A2d 923 (Del 1990). 

Indiana 
State v. Anderson. 31 Ind App 34. 67 NE 207. 

The articles of association of a corporation cannot be modified by bylaws as to any matters which the 
statute requires to be stated in the articles. State v. Anderson, 31 Ind App 34.67 NE 207. 

Maryland 
Andrews v. Uuion Mut. Fire Ins. Co .• 31 Me 256. 

Massachusetts 
Traders' & Mechanics' Ins. Co. v. Brown, 142 Mass 403. 8 NE 134; Assessors of Bostoll v. World Wide 
Broadcasting Foundation of Massachusetts. 311 Mass 598. 59 NE2d 188. 

Michigan 
Anderson v. Conductors' Protective Assur. Co .• 266 Mich 47L. 254 NW 171 (cooperative and mutual 
protective associations of railway conductors and engineers). 

Missouri 
Boatmen's First Nat. Bank of West Plains v. Southern Missouri Dist. Council of the Assemblies of God. 
806 SW2d 706 (Mo App 1991). 

New Hampshire 
Union Mut. Fire Ins. Co, v. Keyser, 32 NH 3l3. 

New Jersey 
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Mutual Ben. Life Ins. Co. v. Utter, 34 NJL 489. 

New York 
Parish v. New York Produce Exchange, 60 AD II, 69l\TYS 764. 

Tennessee 
Dwyer v. Progressive Building & LoaD Ass'u, 20 Tenn App 16. 94 SW2d 725. 

Texas 
A corporation cannot by a bylaw vest the management of its business in an executive committee. when 
the charter or enabling act vests the management in the board of directors. Tempel v. Dodge. 89 Tex 68, 
32 SW 514.33 SW 222. 

Canada 
A bylaw which is repugnant to the powers of the corporation as prescribed by the legislative act of in­
corporation is void. Mmphy v. Moncton Hospital, 35 DLR (Can) 327. 

England 
Guinness v. Land Corp. ofIreland, 22 Ch Div (Eng) 349. 

[FN4) 

Ohio 
Where the charter of a benefit corporation limits the class of persons who may be named as beneficiar­
ies to the member's family. the class cannot be enlarged by a bylaw to include heirs, even though the 
bylaw follows the statute under which the corporation was incolporated. Wegener v. Wegener, 101 
Ohio St 22, 126 NE 892. 

[FN51 

Arkansas 
Ray TO\VllSend Fanns. Inc. v. Smith, 91 Ark App 22, 207 SW3d 557 (2005), citing this treatise. 

Colorado 
Harding v. Heritage Health Products Co., 98 P3d 945 (Colo App 2004);Paulek v. Isgar, 38 Colo App 
29, 551 P2d 213, citing this treatise. 

Illinois 
Manufaciurers' Exhibition Bldg. Co. v. Landay. 219 III 168,76 NE 146. 

Missouri 
Boatmen's First Nat. Bank of West Plains v. SQuthern Missouri Dist. Council of the Assemblies of God. 
806 SW2d 706 (Mo App 1991). 

Nevada 
Nevada Classifie.d School Employees Ass'n v. Quaglia., 177 P3d 509 (Nev 2008). 

New York 
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Nesbeda v. Edna McConnell Clark Foundation. 266 AD2d 72, 698 NYS2d 621 (1999). 

Oregon 
Sabre F.anns,lnc.·v. Jordan, 1801' App 323~ 717 P2d 156. 

[FN6] 

Alabama 
Roach v. Bynum,403 So 2d 187 (AJa) (and citations therein). 

Arkansas 
Ray Townsend Farms, Inc. v. Smith, 91 Ark App 22,207 SW3d 557 (2005), citing this treatise. 

[FN7] 

New York 
Corporation ofYaddo v. City of Saratoga Springs,216 AD 1.214 NYS 523. 

[FN8] 

Michigan 
A bylaw prescribing a religious qualification for membership in a society, the articles of association of 
which are silent on the subject. cannot be sustained. People v. Young Men's Father Matthew T.A.B. So­
ciety, 41 Mich 67. I NW 931. 

New York 
Where the certificate of incorporation names directors to serve for the firstyear~ and neither the charter 
nor the bylaws provides for their removal, an after-adopted bylaw providing for their removal is invalid 
as inconsistent with and an unauthorized limitation upon the charter. (n re Automotive Manufacturers' 
Ass'o, 120 Misc405, 199 NYS 313. 

[FN9] Doctrine of ultra vires generally. see ch 40. 

[FNlO] 

Alabama 
Kelly v. Mobile Building & Loan Ass'n, 64 Ala 501. 

Maryland 
Tome v. Parkersbmg Branch R. Co., 39 Md 36. 

North Carolina 
First Nat. Bank ofWashiogton v. Eureka Lumber Co., 123 NC 24, 31 SE 348. 

[FNII] 

Georgia 
Shiflett v. John W. Kelly & Co., 16 Ga App 91. 84 SE 606. 
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MootaDa 
A COIporation chartered as a stock company cannot be converted into one of a mutual character by a 

. bylaw. Canyon Creek Irr. Dist. v. Martin, 52 Mont 335, 159 P 418. 

[FN12] 

Alabama 
Steiner v. Steiner Land & Lumber Co., 120 Ala 128. 26 So 494; Supreme Commandery Knights of 

Golden Rule v. Ainsworth. 71 Ala 436. 

California 
Brewster v. Hartley, 37 Cal 15. 

ntinois 
People v. Chicago Live Stock E.~change. 170 III 556, 570. 48 NE 1062; People v. Board of Trade of 
Cbicago,45 Illll2, li8. 

Iowa 
Van Atten v. Modem Brotherhood of America. 131 Iowa 232, 108 NW 313. 

Maine 
Andrews v. Union Mut. Fire 1115. Co._ 37 Me 256. 

Massachusetts 
Traders' & Mechanics' Jos. Co. v. Bro~"Jl, 142 Mass 403, 8 NE 134. 

Michigan 
A bylaw of a mutual insurance corporation. membership in which is limited to members of a specified 
lodge who are in good standing, which attempts to make void the policy of a membec if delinquent in 
payment of dues to the lodge, is void for conflicting with the eharter where the lodge does not deprive a 
member of good standing for mere delinquency in payment of dues. Howe v. Patrons' Mut. Fire Ins. Co. 
of Michigan, 216 Micb 560, 185 NW 864. 

Minnesota 
Where there is nothing in the articles of incorporation which suggests power in the corporation to con­
trol, regulate or interfere with its stockholders in the conduct of their separate. individual businesses. 
bylaws which assume to do this are beyond the scope of the corporate purposes and are void. KoItl v. 
St. Paul Fuel Exchange, 48 Minn 215,50 NW 1036. 

New.Jersey 
Mutual Benetit Life Ins. Co. v. Utter. 34 NJL 489; Taylor v. Griswold, 14 NIL 222. 

New York 
National Lea.,aue Commission Merchants of United States v. Hornung. 12 Mise 181 .. 129 NYS 437; 
Stein v. Marks, 44 Mise 140, 89 NYS 921; Monroe Dairy Ass'n v. Webb. 40 AD 49,57 NYS 572 
(bylaw of association, incorporated under mannfacturing statute, imposing penalty on stockholder fail­
iug to furnish milk to association). 
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Oregon 
A mutual coIpOGllion may amend its bylaws, or enac;t OChers not incoDsistcntwitb its purpose as an or­
ganizatiOD. McConnell-v. Owyhee Ditch-Co~ 132 Or 128, 283 P 755. 

South Carolina 
Palmetto Lodge No.5. LO.O.F. v. Hubbell.. 2 Stroh L 457,49 Am Dec 604. 

Texas 
When the directors of a corporation are given the right to enact bylaws for the government of the con­
cern. this is not to be construed as an unlimited power to make fundamental or radical changes in the 
<:onduct of the affairs of the corporation, but only such as wiU be in hannony with the powers they are 
supposed to exercise and the purposes sought to he accomplished. Clarlc v. Brown. 108 SW 421 (Tex 
Civ App). 

Utah 
Summit Range & Livestock Co. v. Rces. 1 Utah 2d 195. 265 P2d 38 L 

(FN13] 

Idaho 
Twin Lakes Village Property Ass'n, Inc. v. Cro\\-1ey, 124 Idabo 132,857 P2d 611 (1993). 

New Jersey 
Compton v. Van Volkenburgh. 34 NIL 134; Morris & E.R. Co. v. Ayres, 29 NJL 393, 395; State v. 
Overton, 24 NJL 435. 

[FN14] 

Nevada 
Nevada Classified School Employees Ass'n v. Quaglia.. 177 P3d 509 (Nev 2008). 
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