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I. OVERVIEW AND RELIEF REQUESTED1
In Mike M. Johnson, Inc. v. Spokane County, 150 Wn.2d 375, 386-

87, 78 P.3d 161 (2003), the Washington Supreme Court affirmed the rule
that procedural requirements in construction contracts governing claims
will be enforced unless the benefitting party has waived them or the
parties have agreed to modify the contract. Waiver of contract claim
procedural requirements by the benefitting party may be express or by
conduct, but if by conduct requires proof of unequivocal acts evidencing
an intent to waive. Like Mike M. Johnson, this case also involves a
contractor’s claim. But the similarities end there, both factually and
legally.

This case arises from the Federal Way Transit Center Project (“the
Project™). The Project owner was respondent Central Puget Sound
Regional Transit Authority, better known as Sound Transit. The general
contractor for the Project was respondent PCL Construction Services, Inc.
(“PCL”). Appellant Northwest Infrastructure, Inc. (“N'WI”) was PCL’s
earthwork subcontractor.

During the Project, PCL/NWI submitted to Sound Transit a request
for change order in June 2005 (the “June 2005 RFC”). The RFC was

made under Article 4 of the Project Contract, and arose from Sound

' This amended brief is filed per the notation ruling dated June 17, 2011.
1



Transit’s defective earthwork specifications causing NWI to perform a
substantial amount of additional site earthwork. NWI had completed the
site earthwork months before submitting the June 2005 RFC. NWI and
PCL followed the Project Contract claim requirements when they
submitted the June 2005 RFC. Sound Transit repeatedly acknowledged
NWT’s entitlement to a change order for the additional earthwork. What
the parties disagreed on was the dollar amount that would fairly
compensate NWI for the extra work. Sound Transit issued a unilateral
change order, Change Order 12, reflecting the dollar amount Sound
Transit determined was adequate for the cost of NWI’s additional
earthwork.

Article 10 of the Project Contract contained claim procedures
allowing the contractors to challenge the dollar amount of the unilateral
change order issued by Sound Transit. Following those procedures
precisely, NWI and PCL submitted a claim to Sound Transit in January
2006 asserting Change Order 12 underpaid the cost of the additional
earthwork (“the January 2006 Article 10 Claim™). Sound Transit never
challenged the timeliness of this claim under contract claim requirements.
In fact, Sound Transit expressly affirmed twice in writing that if it had any
timeliness defenses to PCL/NWT’s claim, they were waived. Sound

Transit denied the January 2006 Article 10 Claim on substantive grounds.



The parties then proceeded with mediation of that claim as required by
Article 11 of the Project Contract.

At no time between the June 2005 RFC and the filing of this
lawsuit did either Sound Transit or PCL assert that any NWI claim failed
to comply with procedural contract requirements in either the Project
Contract or the PCL/NWI subcontract. Nor at any time did either Sound
Transit or PCL expressly reserve any contract rights or defenses otherwise
available to contest NWI’s claims.

In this lawsuit, NWI seeks damages based on its January 2006
Article 10 Claim, i.e. that Change Order 12 inadequately compensated for
the additional earthwork. Well before the lawsuit, Sound Transit
previously completed an audit of NWTI’s Project records in which it
determined that NWI incurred nearly $600,000 in additional earthwork
costs beyond the amount paid in Change Order 12.

On this record, Sound Transit and PCL moved for summary
judgment based on Mike M. Johnson principles, asserting NWI’s claim
was barred because it previously failed to meet contract time
requirements. Respondents did not assert the January 2006 Article 10
Claim was itself untimely. Rather, Sound Transit and PCL reverted back
in time and contended that the June 2005 RFC resulting in Change Order

12 was “unknowingly” untimely when originally made five years earlier.



Sound Transit and PCL argued they could attach and apply the alleged
time deficiency of the RFC to the later and independent January 2006
Article 10 Claim.

Misapplying Mike M. Johnson, the trial court agreed with
respondents. Based on the trial court’s summary judgment order, even
though Change Order 12 stands, the January 2006 Article 10 Claim was
untimely under contract procedures because the earlier June 2005 RFC
was deemed untimely. The trial court was wrong in view of the
uncontested facts and applicable law. Although no longer relevant, the
record showed the June 2005 RFC had been timely, as was the
independent January 2006 Article 10 Claim. Further, the trial court
ignored the uncontested facts that precluded respondent’s defense based
on the June 2005 RFC: Sound Transit’s modification of the Project
Contract by Change Order 12; Sound Transit’s express written waiver of
any contract claim time defense; and Sound Transit’s waiver by
unequivocal conduct.

NWI respectfully requests the Court to reverse the trial court’s
improper summary judgment ruling, and reinstate NWI’s claims. In
addition, the Court is requested to direct the trial court to enter summary

judgment in favor of NWI on its summary judgment cross-motion, ruling



that any defenses by Sound Transit and PCL based upon Mike M. Johnson
principles be dismissed and barred in this proceeding.

Following the summary judgment ruling, the trial court also
erroneously awarded attorneys’ fees and costs to Sound Transit directly
against NWI based on RCW 39.04.240. The trial court’s award of
attorneys’ fees in favor of Sound Transit against NWI should be reversed.

Finally, NWI requests on appeal an award of attorneys’ fees and
costs against PCL and the Contractor’s Bond posed by Fidelity and
Deposit Company of Maryland, based on the parties’ subcontract and
RCW 39.08.030.

II. ASSIGNMENTS OF ERROR

1. The trial court erred in the entry of summary judgment in
favor of Sound Transit and PCL dismissing NWI’s claim for
compensation for additional earthwork that was underpaid by Change
Order 12.

2. The trial court erred in failing to grant NWI’s cross-motion
for summary judgment against PCL and Sound Transit.

3. The trial court erred in awarding attorneys’ fees under

RCW 39.04.240 in favor of Sound Transit against NWI.



4. The trial court erred in denying NWI’s motion for
specification/clarification and reconsideration, and later motion to vacate
the partial summary judgment order.

III. ISSUES RELATED TO ASSIGNMENTS OF ERROR

1. Where a contractor’s claim is otherwise timely made and is
based on a change order, can an owner assert the claim is untimely
because it considers a predecessor claim resulting in issuance of the
change order was untimely?

2. Under Mike M. Johnson, can an owner attach contract
defenses applicable to a prior contractor claim to a later, unrelated claim,
where the owner had also voluntarily approved the prior claim
notwithstanding any contract defenses available to that earlier claim?

3. Does a public owner’s issuance of a change order and
payment of the full amount of the change order without reservation of any
contract defenses constitute unequivocal waiver precluding a later ex post
facto challenge to the claim underlying the change order?

4. Can Mike M. Johnson support dismissal of a contractor’s
claim that complies with any applicable procedural contract requirements?

5. Where an owner has affirmatively and expressly waived

any contract time requirements governing a contractor’s claim, is the



owner precluded from later asserting a time requirements defense to the
same claim?

6. [s an award of attorneys’ fees in favor of a defendant public
owner against a subcontractor improper under RCW 39.04.240, where
there was no contract privity between the public owner and subcontractor,
and the owner and the subcontractor had not asserted any contract-based
claims against the other?

7. To be entitled to an award of attorneys’ fees under RCW
39.04.240, is a defendant public owner required to provide notice of intent
to seek fees under the statute by either (1) making an offer of settlement to
the party opponent from whom a fee award will be subject; (2) pleading
RCW 39.04.240 in its responsive pleading; or (3) providing some other
form of written notice to the party opponent expressing intent to seek an
award of fees under the statute?

8. Was NWI entitled to relief as requested in its CR 59
reconsideration motion as a matter of law?

9. Because the standards for granting a motion to vacate a
partial summary judgment order under CR 54(b) are less rigid and
exacting than those under CR 59 and 60, did the trial court abuse its

discretion in denying NWI’s motion to vacate based on (1) newly



discovered evidence, and (2) PCL’s misrepresentation of facts reflected in
its motion for partial summary judgment?

IV. STATEMENT OF THE CASE

A. The Contract Provisions At Issue.

The subcontract between PCL and NWI incorporated by reference
the contract change order and claim procedures found in the main Project
Contract between Sound Transit and PCL. CP 450-451(excerpts of NWI-
PCL Subcontract, Article I, Sections 1.1 and 1.5). In the Project Contract
drafted by Sound Transit, there are three articles that are relevant to this
proceeding: Article 4, Article 10 and Article 11. CP 453-474.

Article 4 governs modification of the Project Contract by way of
“change order,” including the Contract Price, the Contract Documents, or
the Contract Time. Article 4 specifies the change order process, including
changes to the scope of work impacted by Sound Transit’s plans,
drawings, and specifications. CP 454 (Section 4.01.B). The change order
process begins with the contractor’s “Request for Change” (“RFC”) under
Section 4.02A. CP 455. The contract provided for two different types of
change orders modifying the contract: a “Bilateral Change Order,” agreed
to by both PCL and Sound Transit; and a “Unilateral Change Order,” a
change order issued by Sound Transit in circumstances where the

contractor and owner cannot agree on the terms and conditions, the dollar



amount, or any adjustment to contract time. CP 457-458 (Section 4.04.C.
and D). In the event of issuance of a Unilateral Change Order where the
dollar amount was inadequate, PCL/NWI were entitled to file a claim in

accordance with Article 10 governing claims. /d. (Section 4.04.D).

As will be explained later, PCL/NWI did file an Article 10 claim
challenging the dollar amount of Sound Transit’s Change Order 12, and it
is that claim which is the subject of this appeal.

Article 10 governed contractor and subcontractor claims following
either Sound Transit’s denial of a Request for Change made by the
contractor under Article 4, or Sound Transit’s issuance of a Unilateral
Change Order under Section 4.04.D where the dollar amount was disputed
by the contractor. See Section 10.01.A(3). CP 465.

Finally, in the event an Article 10 claim was denied by Sound
Transit, a dispute resolution process was imposed under Article 11, per
Section 10.01.B(2)(c). CP 466-67. Per Section 11.06, dispute resolution
was a condition precedent to PCL/NWI filing any litigation against Sound
Transit arising from the Project or the Project Contract. CP 473-74.

B. Errors In The Sound Transit Site Earthwork Plans And

Specifications Lead To Additional Earthwork By NWI And A
Request For Change Under Article 4.

The Project plans and specifications were prepared by Sound

Transit’s engineers, KPFF. The site earthwork was governed by Sound



Transit’s Plan Drawing C3.04. That drawing specified specific volumes
for “Cut” (amount of soils to be excavated) and “Fill” (amount of
excavated soil to be backfilled). CP 476-77. NWI relied on the site
earthwork volumes specification in Drawing C3.04 in preparing its
competitive bid on this public works project. CP 6-7;216-217.

During the entire Project, Sound Transit had on-site resident
engineers with the firm Harris and Associates to monitor the work. Scott
Perry of Harris and Associates was the lead Resident Engineer. CP 155.
In July 2004, NWI began the site earthwork required under its subcontract
with PCL. By the fall of 2004, both NWI and PCL had determined that
there was more earthwork being moved by NWI than what was specified
in Drawing C3.04. CP 997-999; 1003-1015. However, neither NWI nor
PCL could determine WHY there was a greater amount of earthwork
based on the site earthwork specifications found in Drawing C3.04. Id.
PCL’s project manager, Jim Pittman, was well aware of the additional
earthwork being performed by NWI, and worked closely with NWI in
monitoring the situation. /d. Sound Transit’s on-site resident engineer,
Scott Perry, was similarly kept abreast of the additional earthwork being
performed by NWI. Id NWI completed the site earthwork in the fall of
2004. As required by the Project Contract, before PCL and NWI could

submit a change order request under Article 4 for the additional earthwork,

10



the contractors needed to be in a position to specify to Sound Transit the
reasons why there was entitlement to compensation for the additional
work performed. Section 4.02.A of the Contract General Provisions
provides:

After the Contractor becomes aware of the need for or

desirability of a requested change, an RFC may be

submitted to Sound Transit in writing (in a format

acceptable to Sound Transit) and must specify the reasons

for such change, including relevant circumstances and
impacts on the schedule. (Emphasis added.)?

CP 455.

During its work, and for months after the site earthwork was
completed, NWI made repeated inquiries to Sound Transit and its resident
engineers with Harris and Associates to determine WHY NWI had been
required to move more dirt. CP 997-999; 1003-1015. Sound Transit and
Harris and Associates refused to provide any assistance to NWI, and also
refused NWTI’s request for meetings with the Project engineers, KPFF, to
determine a cause for the overwhelming increase in the earthwork

volumes. Id

? Similar requirements are found in Section 10 governing claims. The Notice of Intent to
Claim must describe the reasons for which the Contractor believes it is entitled to
additional compensation, and the Contractor’s best estimate of the potential claim.
Project Contract Section 10.01.A.(2). CP 465. Sound Transit will likely contend Article
10, not Article 4, governed the PCL/NWI June 2005 RFC discussed, infra. Even if
Article 10 applied, the requirements were the same as Article 4. PCL and NWI could not
submit notice to Sound Transit for an Article 10 claim until they could articulate the
reasons supporting the right to additional earthwork compensation.

11



Harold Johnson of NWI took it upon himself to make direct
contact with KPFF and get some answers. Mr. Johnson spoke with a
KPFF engineer assigned to the Project, Justin Matthews. In that telephone
conversation, Mr. Matthews indicated that there was an error in the
earthwork volume specification: Drawing C3.04 failed to account for
excavating the garage footprint. After speaking to Harold Johnson, Mr.
Matthews emailed Scott Perry, Sound Transit’s resident engineer, and
reported his telephone conversation with Harold Johnson. CP 479-480.

In their June 10 and June 16, 2005 email exchange, Mr. Matthews assured
Mr. Perry that he would refuse to have any further communication with
Harold Johnson or NWI concerning inquiries about the Site Earthwork
Volumes in Drawing C3.04: “Harold won’t get the time of day from me if
he ever calls again, sorry about that.” Id.

When Harold Johnson later spoke with Scott Perry about his
conversation with Mr. Matthews and KPFF’s omission of the parking
garage excavation in the C3.04 earthwork quantities, Mr. Perry made the
following cryptic response: “You already have the gun, I am not going to

give you the bullets.” CP 481, 998.

12



C. Computer Modeling By NWI’s Consultant Discovers KPFF’s
Errors In The Earthwork Quantity Specification In Drawing
C3.04, Which Only Then Provided The Reasons For Making
An Article 4 Change Order Request.

NWI failed to obtain any cooperation or assistance from Sound
Transit, Harris and Association, or KPFF in determining why the site
earthwork exceeded KPFF’s specifications in Drawing C3.04. This
prompted NWI to retain in June 2005 a consulting firm, Earthwork
Services, Inc., for the specific purpose of reviewing the Project site
drawings to ascertain cut and fill quantities using computerized modeling
analysis. CP 998-999. Earthwork Services’ analysis of the site
topography and elevations depicted on the Project drawings determined
that the actual excavation (“Cut”) was 57,166 cubic yards, over twice the
24,000 cubic yards specified in Drawing C3.04. The actual backfill
amount (“Fill”) was 23,808 cubic yards, not 16,000 cubic yards stated by
KPFF in the Project drawing. Instead of only 8,000 cubic yards of export
per Drawing C3.04, the actual amount of soil that needed to be hauled off
the Project site was 33,363 cubic yards, over four (4) times the amount
stated in the drawing at bid time. CP 998-999, 954, 956, 962.

Based on the Earthwork Services report, NWI and PCL finally had

the “reasons” for a change order request required by Section 4.02.A.>

? Or, as noted in footnote 1, the reasons supporting an Article 10 claim for additional
earthwork.

13



D. NWDI’s Request For Change Order For The Additional
Earthwork Is Passed Through By PCL To Sound Transit.

Shortly after receiving Earthwork Services’ report, NWI provided
a Request for Change package to PCL in accordance with the claim
procedures in the parties’ subcontract. NWI sought compensation for the
additional earthwork beyond that erroneously specified in Drawing C3.04.
CP 998. PCL assisted NWI in preparing the additional earthwork claim,
and submitted it to Sound Transit as a pass-through Request for Change
under Article 4 by letter dated June 28, 2005 (“the June 2005 RFC”). CP
252; 954-965; 2380-2386.

At no time did PCL assert that the June 2005 RFC was untimely or
otherwise failed to comply with any claim procedures imposed by either
the Project Contract between Sound Transit and PCL, or the subcontract
between PCL and NWI. To the contrary, PCL acknowledges that NWI’s
additional earthwork claim submitted to Sound Transit in June 2005
was timely and fully complied with all applicable contract claim
requirements. The following deposition testimony is from PCL’s
30(b)(6) designee and Senior Manager of Finance and Administration,

Garth Hornland:*

* As PCL’s 30(b)(6) designee as the person must knowledgeable of the facts supporting
the cross-claims against NWI, Mr. Hornland’s testimony is deemed to be the complete,
knowledgeable, and binding answers of PCL on the subject matter designated in NWI’s
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1: The Additional Earthwork Claim Was In Full Compliance With
The Contract Claim Notice Requirements. Including Time

Requirements.

Q. Solet's go to Exhibit 40,° and I want to make sure I
understand what PCL did before submitting the claim on
a pass through basis to Sound Transit. Let me see if 1
understand your testimony correctly.

You were aware several weeks before that June 28,
2005 letter was sent to Sound Transit that there would be
a claim submitted on behalf of Northwest Infrastructure
Sfor additional earth work; is that correct?

A. Yes.

Q. And in that two- to three-week period, part of what
you did in conjunction with Mr. [Jim] Pittman [PCL’s
Project Manager] was to review the materials provided to
PCL by Northwest Infrastructure to determine if the claim
being passed through to the owner had merit?

A. Not exactly.

Q. What did you do?

A. I'would discuss not necessarily the quantity
calculations, I would talk about the process that they're
doing, if the - if Jim felt that there was any procedural
issues that he had to address. So I was not there to review
whether the quantity calculations were accurate or correct,
that was Jim's responsibility and the operation group's
responsibility to analyze that.

Mine was to say, okay, procedurally, what's been
presented now, are you willing to go there, from a timely
perspective are you submitting them in a timely manner,
and that would be what I would be doing with him, not a
review of the merits of the claim, per se, or the request for
change.

Q. Allright.

notice. Flower v. TRA Industries, 127 Wn. App. 13, 39, 111 P.3d 1192 (2005); U.S. v.
Taylor, 166 FRD 356, 360-361 (MDNC 1996).

3 Exhibit 40 is the June 2005 RFC. CP 954-965.
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And after going through that process, PCL
determined that it was a valid claim that was being passed
through to the owner as stated in Exhibit 40?

A. There was reasonable — yes, there was reasonable
information to say that there was additional work there.

CP 2382-2383.

2: PCL Submitted The Additional Earthwork Claim to Sound
Transit Without Qualification.

Q. Let me ask the question differently, you would
agree that whether it was the additional earth work claim
in Exhibit 40 or any claim that PCL would submit on a
pass through basis for a subcontractor that it would first
verify whether the pass through claim had merit?

A. Yes, unless we qualified that pass through claim.

Q. Was the pass through claim found in Exhibit 40
qualified in any way?

A. No.

* % *

Q. In this case again you stated there was no
qualification on the pass through claim found in Exhibit
40, correct?

A. Correct.

Q. And by submitting it to the owner you understood
that you were as PCL certifying that claim as valid to the
owner?

A. Yes.

CP 2383.
E. The Undisputed Record Affirms That Sound Transit

Determined The June 2005 RFC Complied With All Contract
Claim Requirements.

Sound Transit anticipated receiving PCL’s June 28, 2005 RFC
weeks in advance. Sound Transit’s Weekly Meeting Minutes No. 047

dated June 15, 2005 (CP 493-499) reported:
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6/15/05 - NWI is reviewing the earthwork quantity. There
may be a conflict in the plans (Pg. 20).5 NWI is compiling
information for possible additional costs.

CP 496.

The date on which Sound Transit received the RFC, June 28, 2005,
is important. Sound Transit, its Resident Engineer (Harris and
Associates) and Project engineer (KPFF), as well as PCL all knew the
June 2005 RFC was being submitted months after NWI had completed
the site earthwork in the Fall of 2004. Given the number of months that
had passed since NWI had completed the site earthwork, if any time
limitations in the Project Contract applied, Sound Transit should have
asserted or reserved the time requirements as a defense upon receipt of the
June 2005 RFC. But Sound Transit did neither. The undisputed record
affirms that Sound Transit determined the June 2005 RFC to be timely and
meritorious, both substantively and procedurally, under all applicable
contract claim provisions.

F. Sound Transit Internal Documents Acknowledge NWI’s

Entitlement To Compensation For Additional Earthwork
Under Article 4.

Sound Transit processed the June 2005 RFC under Article 4 of the

Project Contract. As revealed in its own internal documents, Sound

6 «pg, 20" refers to Sheet 20 of the Project Plans, which is Drawing C3.04. CP 476
(lower right corner).
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Transit repeatedly acknowledged the merit of the June 2005 RFC and
NWTI’s entitlement to compensation for the additional earthwork. Never
did Sound Transit contend the RFC was untimely or that it otherwise
failed to comply with the contract claim procedures.

1. Sound Transit’s Weekly Meeting Minutes Affirm The
Merit Of NWI’s RFC.

In all of its Weekly Meeting Minutes following receipt of the RFC
in June 2005 through January 11, 2006 (Meeting Minutes No. 074, CP
501-507), Sound Transit tracked its internal processing of the additional
earthwork RFC under Section 4.02.A, and its issuance of Change Order 12
on January 19, 2006. CP 504. Participants in these meetings included
Sound Transit’s Project Manager, Jerry Dahl; Resident Engineers from
Harris and Associates (including Scott Perry); and representatives of the
Project Engineer, KPFF. CP 501. At no time did Sound Transit assert
any defense to the RFC based on NWI or PCL having failed to comply
with procedural contract requirements, including any time limitations.

2. NWI Entitlement To A Change Order Is Acknowledged
In Sound Transit’s Monthly Reports.

In its Monthly Reports, Sound Transit addressed the additional
earthwork RFC with no mention of any defense based on the contract

claim provisions:
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° August 2005 Monthly Report #13 (CP 509-514): “The contractor
turned in a change order request for $861,000 for additional
earthwork which may have merit. Therefore, changes and

potential changes to the contract equal approximately
$900,000....” CP 510 (emphasis added).

° November 2005 Monthly Report #16 (CP 516-522): “The
contractor turned in a change order request for $1.2 million for
additional earthwork of which $536,000 may have merit.
Therefore, changes and potential changes to the contract equal
approximately $700,000.” CP 518 (emphasis added).

3. Sound Transit’s Change Order Request Issue Logs.

Sound Transit also maintained a change order request tracking
document during the Project, called the “Issue Log.” The Issue Log was
updated monthly and listed issues arising on the Project that involved
Requests for Change orders or the possibility of change orders being
issued. The Issue Logs assigned a risk factor to each “issue” that could
lead to a change order. CP 512-514. On the Issue Log updated effective
September 7, 2005, the June 2005 RFC is identified as Issue 48; indicates
the status as “Pending Negotiations;”’ and assigns a chance of 7 out of 10
that a change order would be approved. CP 514. Of the 66 issues
appearing on the September 7, 2005 Issue Log, only one issue is

highlighted by Sound Transit in bold: Issue 48, the June 2005 RFC. Id.

7 Sound Transit never entered into any negotiations concerning the June 2005 RFC,
which ultimately resulted in Sound Transit issuing Change Order 12 unilaterally. The
amount of the change order was a one-way determination made solely by Sound Transit.
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4. Sound Transit’s Change Order Review Board Approves
The June 2005 RFC Without Reservation.

Sound Transit submitted review of the June 2005 RFC to its
“Capital Projects Change Control Board.” CP 524-526. The Board
approved the RFC and NWD’s entitlement to compensation for additional
earthwork without reservation. The only differences between the Board’s
approval and NWTI’s request: the dollar amount. Sound Transit was not
willing to pay as much as requested and calculated by NWI and PCL. Id.

G. In Correspondence With PCL, Sound Transit Affirms NWI’s
Entitlement To Compensation For The Additional Earthwork.

Sound Transit first responded to the June 2005 RFC by letter dated
August 24, 2005. CP 528-530. In that letter, under the heading

“ENTITLEMENT,” Sound Transit affirms the following:

PCL has requested compensation “for the additional
earthwork above and beyond the quantities shown on
Drawing C3.04.”

Sound Transit agrees that there is entitlement for the
difference between the C3.04 earthwork quantities, and a
reasonable theoretical earthwork quantities (TEQ), based
on the Project documents, at the time of the bid.

CP 528. Nowhere in Sound Transit’s acknowledgement of entitlement

letter does it assert any reservation or non-waiver of contract rights.
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H. In December 2003, Sound Transit Issues Proposed Change
Order 12 In Accordance With Article 4.

In response to Sound Transit’s August 24, 2005 letter, PCL/NWI
submitted supplemental information by PCL letter dated October 19,
2005, which resulted in an increase in the cost calculation for the
additional earthwork. CP 966-995.

NWI/PCL’s supplemental RFC letter was reviewed by Sound
Transit’s Project Manager, Jerry Dahl; the resident engineer, Scott Perry;
KPFF, and additionally, Sound Transit’s legal counsel. CP 534-541; 875-
882. In December 2005, Mr. Dahl and Mr. Perry co-authored a report to
Sound Transit’s in-house legal counsel with their recommendations to
approve the requested change order. Mr. Dahl and Mr. Perry confirmed
NWT’s entitlement to compensation for the additional earthwork,
explaining that the Drawing C3.04 earthwork specifications were in error
and had misled bidders, including NWI and PCL.:

...(the Drawing) included a note ‘Site Earthwork Volumes’

as ‘Cut = 24,000 CY’ and ‘Fill = 16,000 CY"’.” It would

seem reasonable for a bidder to rely on this quantity instead

of performing an independent take-off. The construction

project was bid as a lump sum project, which would mean

that all earthwork gquantities would be the contractor’s

responsibility, however the note on the drawing (C3.04)

mislead the bidders into assuming that the indicated
quantities were the actual earthwork amounts.
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CP 877. Sound Transit’s counsel also reviewed and approved the content
of the notification letter co-drafted by Mr. Dahl and Mr. Perry affirming
approval of Change Order 12 for NWI’s additional earthwork. CP 875-
882.°

By letter dated December 16, 2005, under the word
“ENTITLEMENT?” in all bold and capital letters, Sound Transit
acknowledged that NWI was entitled to payment for additional earthwork
due to the errors in the Drawing C3.04 specification. Sound Transit stated
it was prepared to pay by change order the sum of $534,602.75, what it
calculated as “full reimbursement” for all costs incurred by NWI for the
additional earthwork. Accompanying Sound Transit’s December 16, 2005
letter was proposed “Modification of Contract” (Change Order) No. 12.
CP 534-541. Noticeably absent from both the December 16, 2005
entitlement letter and proposed Change Order 12 is any reservation of
rights, non-waiver, or other language preserving any contract-based
defense by Sound Transit - and this is after review of the documents by

Sound Transit’s legal counsel.

¥ During the lawsuit, Sound Transit withheld from NWI discovery of the Dahl/Perry
report and related documents, claiming attorney-client privilege and work product. NWI
was successful in obtaining a court order requiring Sound Transit to produce these
documents. CP 873-874.
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Although agreeing with Sound Transit’s determination that NWI
was entitled to recover its costs for the additional earthwork, NWI and
PCL disagreed with Sound Transit’s dollar amount to compensate for the
additional earthwork. Sound Transit made no effort to negotiate the
compensation amount of Change Order 12. By letter dated January 17,
2006, Sound Transit determined to process proposed Change Order 12
“unilaterally.” CP 157-158; 548; 550-551. Change Order 12 was issued
by Sound Transit on January 19, 2006. CP 550-551. Following issuance,
Sound Transit paid PCL the sum of $534,602.75, the full amount of
Change Order 12. CP 253.

Change Order 12 was a formal modification to the Project Contract
voluntarily and knowingly made by Sound Transit resulting in an increase
to the Contract Price. As stated in Section 4.01.A of the Project
Contract’s General Conditions:

Sound Transit reserves the right to make by written order

designated or indicated to be a Change Order, alterations

to, deviations from, additions to, or deletions from the

Contract Documents....Change Orders are required to make

any changes to the Contract Price, Contract Documents, or
Contract Time.

CP 454.
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L. PCL/NWUI’s Timelv Submission Of A Notice Of Intent To
Claim Under Article 10 For Underpayvment Of The Additional
Earthwork By Change Order 12.

Section 4.04.C and .D of the General Conditions afforded
PCL/NWI the right to submit a claim under Article 10 of the Project
Contract in the event the contractors disagreed with the dollar amount of a
Sound Transit unilateral change order. CP 457-458. NWI, through PCL,
timely exercised this contract right. PCL/NWI provided Sound Transit
with a “Notice of Intent to Claim” letter dated January 27, 2006 (“the
January 2006 Article 10 Claim™). CP 553. The January 2006 Article 10
Claim made clear that it was submitted in compliance with Section
10.01.A.3 of the Project Contract General Conditions, and that the claim

was for additional earthwork compensation beyond the amount stated in
Change Order 12:

Please accept this letter as PCL’s written “notice of to
intent to claim” (sic) with respect to additional earthwork
compensation. Specifically, specification section 00200
10.01 A.3 requires the submission of this intent within 10
days of the issuance of a unilateral change order. Change
Order #12 dated December 16" and received on J anuary
27" is a unilateral change order that required the issuance
of this Notice.

* ok ok

We shall be submitting the justification for this claim
within 60 days per the requirement of the Contract
Documents.

CP 553 (emphasis added).
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Within 60 days after issuance of the January 2006 Article 10
Claim, PCL and NWI were required to submit a claim justification
package to Sound Transit. CP 465-466 (Section 10.01.B.1.a). By letter
dated March 27, 2006, within the contract-mandated 60 day period, PCL
and NWI submitted this package. CP 555-569. The cover letter with the
claim package states that the submission is made pursuant to Section
10.01.B.1.a of the Project Contract. CP 555.

As to NWI’s January 2006 Article 10 Claim, Sound Transit and
PCL never asserted that NWI had not complied with either the
subcontract or main contract requirements concerning the submission
of claims, including the timing of claim submissions. Nor did Sound
Transit or PCL assert non-waiver or any reservation of rights based on
the contract claim provisions.

After receiving the claim package on March 27, 2006, Sound

Transit did two things:

¢ Sound Transit made a claim against KPFF for negligence/professional
malpractice for the defective earthwork specifications found in
Drawing C3.04. CP 484-489.

e Sound Transit also sent PCL/NWI written demand for document
review and an audit of the January 2006 Article 10 Claim. CP 571-
575. The audit would be performed by Sound Transit’s auditors,
Navigant Consulting. CP 575.
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During the audit process, Sound Transit’s consultant Ron Maus of
Navigant Consulting reached the same conclusion as had Mr. Dahl and
Mr. Perry in their December 2005 report submitted to Sound Transit’s
counsel concerning the merits of the June 2005 RFC. CP 482. According
to Mr. Maus, NWI was entitled to Change Order 12 due to the errors in
Drawing C3.04 that adversely impacted all bidders on the Project,
including NWI. Id. As will be explained below, the Navigant audit
revealed that NWI remained unpaid nearly an additional $600,000 in
costs for the additional earthwork, over and above the amount paid by
Change Order 12, excluding project retainage.

J. Sound Transit’s Denial Of The January 2006 Article 10 Claim

Was Not Based On Noncompliance With Contract Claim
Notice Requirements.

Sound Transit denied the January 2006 Article 10 Claim in a letter
dated December 7, 2006 from its legal counsel, Lane Powell. CP 597-602.
The letter plainly states the denial was solely because NWI’s subcontract
did not specifically refer to earthwork quantities. CP 600. Sound Transit
did not deny the claim on grounds it was untimely or that PCIL. or NWI
failed to follow the claim notice requirements or other procedures found in

Articles 4 or 10 of the Project Contract. CP 597-602.
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K. NWI’s Compliance With The Dispute Resolution And
Mediation Procedures Imposed By Article 11.

1. The Parties Agree To A Mediator.

Following denial of the January 2006 Article 10 Claim, Article 11
of the Project Contract imposed a dispute resolution process as a condition
precedent to formal litigation. Sound Transit did not establish a Dispute
Resolution Board for the Project. Accordingly, the only dispute resolution
procedure imposed under Article 11 was mediation in accordance with
Section 11.04.B.2. CP 604-605. Through an exchange of correspondence,
the parties agreed on Christopher Soelling to serve as mediator. CP 608-
609.

2, NWI Seeks The Navigant Audit Report For Use At
Mediation.

In its December 7, 2006 claim denial letter, Sound Transit asserted
that NWI had been overpaid by Change Order 12 in the amount of
$186,933.23. CP 601. Sound Transit unequivocally represented that this
determination had been made in Navigant’s audit report. "Although
repeatedly citing to it, Sound Transit did not enclose the audit report with
its December 2006 denial letter.

Before the Article 11 mediation, NWI sought access to the
Navigant audit report by a public records request pursuant to RCW Ch.

42.56. CP 611-629. Sound Transit initially resisted production of the
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Navigant audit report on grounds of privilege and work product, but
eventually relented and produced the document. CP 631-683. In their
April 24, 2007 letter producing the audit report (CP 653-683), Sound
Transit’s counsel admitted they had made an error in their December 7,
2006 claim denial letter when asserting NWI had been overpaid
$186,933.23 by Change Order 12. Sound Transit’s counsel corrected
themselves, now acknowledging the Navigant audit had actually
determined NWI remained unpaid $578,685 in costs actually incurred
Jfor the additional earthwork over and above the amount paid by Change
Order 12.° CP 653. The $578,685 in unpaid additional earthwork costs
identified by Sound Transit’s auditors did not include $122,441 of contract
retainage that still remains unpaid to NWI. Id.

L. The Post Article 11 Mediation Correspondence Exchanged

Between Sound Transit And PCL Confirm The Absence of
Any Contract Claim Defense.

The Article 11 mediation was held on August 1, 2007, and failed.
Following the mediation, PCL and Sound Transit exchanged a series of
letters. CP 692-693; 695-698. None of those letters describe any defense
to the January 2006 Article 10 Claim based on failure to comply with
contract notice procedures. Sound Transit blames and holds PCL

responsible for a portion of NWI’s additional earthwork claim. Sound

® The amount paid in Change Order 12 is the sum of $534,602.75. CP 550-551.
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Transit points the finger at PCL for directing the stockpiling and
movement of stockpiled materials from point to point to point on Project
site. CP 692-693. PCL responds, attributing the stockpiling of excessive
matérials as being necessitated by the increased volumes of earthwork
omitted from Sound Transit’s Project plans: “Stockpiling and moving
material would allegedly not have been necessary if earthwork volumes
had been as represented in Sound Transit’s plan and specifications. CP
696.

M. On Two Separate Occasions Following Issuance Of Change

Order 12, Sound Transit Affirmatively And Expressly Waived
Any Contract Claim Time Requirements.

Not once, but twice, did Sound Transit affirmatively waive in
writing any contract time requirement defense to NWI’s claim. The first
express waiver was during the contract claim process for the January 2006
Article 10 Claim. By letter dated November 27, 2006, Sound Transit
asserted it could reject that claim as “untimely” based on NWI’s
amendment to the dollar amount during the Navigant audit. CP 891-893.
Notwithstanding its assertion that such a defense existed, Sound Transit
affirmatively waived the timeliness defense in writing:

Sound Transit would be within its contractual rights if it

rejected the Claim as untimely because the amount of the

Claim fluctuated wildly for months.... However, Sound

Transit has not done so, despite the fact that Navigant
(Sound Transit’s auditor) has been forced to expend
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significant effort reviewing and analyzing cost and claim
information that was superseded by NWI.

CP 892. Two weeks later, Sound Transit denied NWI’s claim without
relying upon any procedural contract defenses. CP 597-602.

Sound Transit’s second express waiver came a short time later in
the Article 11 ADR process. Article 10.01.B.2 required the contractors to
notify Sound Transit of their request for mediation under Article 11 within
ten days following Sound Transit’s December 7, 2006 claim denial. PCL
did not notify NWI until January 3, 2007 that Sound Transit had made its
claim determination. CP 586; 588-589; 594-595. Knowing it had a time
problem, PCL asked Sound Transit for relief from the contract time
requirements for notice. CP 588-589.

Even though it had a defense that would have foreclosed Article 11
mediation (and a condition precedent to this lawsuit), Sound Transit
affirmatively waived in writing any time requirements imposed by Article
10or11:

Although it is clear that Sound Transit’s response to PCL’s

(January 2006 Article 10 Claim) was properly delivered on

December 7, 2006, Sound Transit has no objection to

permitting the period for any response to begin running as
of January 3, 2007.

CP 591.
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N. NWI’s Claims In This Lawsuit And The Trial Court’s
Summary Judgment Ruling.

Based on its January 2006 Article 10 Claim for underpayment by
Change Order 12, NWI filed its complaint in this action in March 2009.
CP 1-14. Because of contract privity rules governing claims on public
works projects, NWI asserted claims only against PCL seeking recovery
for the unpaid costs of the additional earthwork.'® PCL “passed-through”
NWT’s claim to Sound Transit by third party complaint. CP 15-22.

1. Sound Transit’s “Two Front” Defense To NWI’s Claim.

Sound Transit responded to NWTI’s claim on two different fronts.
On one front, Sound Transit sought to revoke Change Order 12 itself by
contract rescission theories and recover what it previously paid on the
change order. On the other front, Sound Transit opposed NWI’s claim for
additional earthwork compensation beyond Change Order 12’s dollar
amount, asserting it was untimely under procedural contract requirements.
The problem with Sound Transit’s two front defense is that each directly

contradicts and forecloses the other.

'» The economic loss/contract privity rules are established under Berschauer/Phillips
Const. Co. v. Seattle Sch. Dist. No. 1, 124 Wn.2d 816, 881 P.2d 986 (1994); Donald B.
Murphy Contractors, Inc. v. King County, 112 Wash. App. 192, 49 P.3d 912 (2002); and
Lobak Partitions, Inc. v. Atlas Const. Co., Inc., 50 Wash. App. 493, 749 P.2d 716 (1988).
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2. On One Front, Sound Transit Seeks To Rescind Change
Order 12 Without Reference To Mike M. Johnson.

To set aside Change Order 12 itself, Sound Transit responded with
counterclaims against PCL and cross-claims against NWI. Sound Transit
argued that it was entitled to rescission of Change Order 12 nearly five
years after it was issued on grounds of unilateral mistake and fraudulent
misrepresentations relating to NWTI’s original earthwork bid to PCL for the
Project. Sound Transit asserted contract-based counterclaims against
PCL, and cross-claims against NWI sounding in tort.!! CP 23-24.
Nowhere does Sound Transit assert Mike M. Johnson principles to rescind
the issuance of Change Order 12 based on the underlying June 2005 RFC
being “untimely.” Sound Transit’s pleadings recognized that after it had
modified the Project Contract by issuing Change Order 12, the only way
the change order could be “undone” was by rescission. CP 27-30. Sound
Transit understood its issuance of the change order forever extinguished
any procedural contract defense to the June 2005 RFC.

NWI successfully obtained dismissal of Sound Transit’s fraud-
based cross-claims by summary judgment order, effectively precluding

respondent’s rescission claims involving Change Order 12. CP 2731-

' Sound Transit was limited to asserting tort claims against NWI because of contract
privity rules. See footnote 9, supra.
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2732;2943-2950. That ruling is now being appealed by Sound Transit in
the companion appeal under Court of Appeals No. 6-68706.

3. On The Other Front, Sound Transit Defends The
January 2006 Article 10 Claim By Arguing It Was

“Untimely.”

Sound Transit took an entirely different route in defending NWI’s
additional earthwork compensation claim in its summary judgment
motion. Sound Transit did not argue that NWI’s January 2006 Article 10
Claim (the basis for appellant’s additional compensation claim) in and of
itself was untimely or otherwise failed to follow procedural contract
requirements under Mike M. Johnson. Rather, Sound Transit asserted it
had “discovered” after the fact that the June 2005 RFC had been untimely
when made. Sound Transit argued it could, in essence, attach the alleged
untimeliness of the RFC to the later January 2006 Article 10 Claim,
thereby making the latter claim untimely.

Sound Transit based its argument on the following allegations:
NWI had completed its earthwork in the Fall of 2004, months before
submitting the June 2005 RFC. The RFC was too late because NWI was
required to have submitted a written Notice of Intent to Claim under
Article 10 within ten days of discovering months earlier that more than
24,000 cubic yards of soil had been excavated. CP 92-93. Sound

Transit’s motion was based on two sources of information: (1) deposition
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testimony of NWI’s president, Hal Johnson, confirming that his company
had learned it was excavating more than 24,000 cubic yards of soil months
before the submission of the June, 2005 RFC; and (2) the declaration of
Gerald Dahl, in which he states:

Prior to (PCL/NWTI’s) June 28, 2005 letter, Sound Transit

had not received written notification of this claim. Not

having knowledge of when NWI first discovered this

error, Sound Transit responded to PCL’s request for

additional compensation and agreed to compensate NWIT

Sor the additional quantities, but calculated NWI’s
compensation differently.

CP 157. Mr. Dahl’s declaration fails to state that Sound Transit was well
aware of the fact that NWT’s site earthwork had been completed in the Fall
of 2004, months before respondent received the June 2005 RFC.
Remarkably, PCL joined in Sound Transit’s motion and sought
dismissal of NWI’s claims on the same Mike M. Johnson grounds asserted
by Sound Transit. PCL likewise argued that NWI’s claim based on the
January 2006 Article 10 Claim was barred because NWI had failed to
timely follow the procedural contract requirements in both the Project
Contract and the PCL/NWI subcontract when it originally submitted the
June 2005 RFC. CP 235-250. PCL made this argument notwithstanding
the deposition testimony of its 30(b)(6) designee, Mr. Homland, affirming
that NWT had followed all contract procedures applicable to the June 2005

RFC, including any time requirements. CP 417-443.

34



In response to the Sound Transit and PCL motions, NWI filed a
cross-motion for summary judgment seeking determination that
respondents’ Mike M. Johnson defense did not apply to NWI’s claims, and
affirming that the January 2006 Article 10 Claim fully complied with any
procedural contract requirements.

The trial court denied NWI’s cross-motion, and granted the Sound
Transit and PCL motions. CP 928-933. Citing Mike M. Johnson and
related precedent, the trial court dismissed NWTI’s claim that Change
Order 12 underpaid the cost of the additional earthwork for the following
reasons:

The Court finds that NWTI’s failure to comply with the

contract documents and mandated notice-claim procedures

was not excused by the unequivocal conduct of Sound

Transit; Sound Transit expressly asserted that it was not

waiving or surrendering its established contractual rights or
defenses.

CP 933. The trial court’s order did not identify how, when, or where
Sound Transit had expressly asserted non-waiver of any contract rights or
defenses.

Following the summary judgment ruling, NWI filed a motion for
reconsideration and motion to vacate the trial court’s order. CP 934-945;
2416-2539. Both motions were denied. CP 2060-2062; 2728-2730. The

trial court subsequently granted Sound Transit’s motion for an award of
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attorneys’ fees against NWI for dismissal of petitioner’s January 2006
Article 10 Claim. CP 2726-2727. The fee award was based on RCW
39.04.240. Id. This timely appeal ensued. CP 2960-2990.

V. ARGUMENT

A. The Trial Court’s Summary Judgment Ruling Must Be
Reversed; As A Matter Of Law, NWI Was Entitled To
Summary Judgment On Its Cross-Motion.

1. Standard Of Review.

When reviewing a summary judgment order, the appellate court
engages in the same inquiries as the trial court, determining whether there
is a genuine issue of material fact and whether the moving party is entitled
to judgment as a matter of law. Trimble v. Washington State University,
140 Wn.2d 88, 93, 993 P.2d 259 (2000) The appellate court reviews a
summary judgment de novo and engages in the same inquiry as the trial
court. Keithv. Allstate Indemnity Co., 105 Wn. App. 251, 19 P.3d 1077
(2001). The appellate court considers all facts and reasonable inferences
from them in the light most favorable to the non-moving party, and the
motion should be granted only if from all the evidence, reasonable persons
could reach but one conclusion. Trimble, 140 Wn.2d at 93; Clements v.
Travelers Indemnity Co., 121 Wn.2d 243, 249, 850 P.2d 1298 (1993).

NWI filed two motions following the trial court’s initial summary

judgment ruling; a motion for reconsideration; and a subsequent motion to
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vacate the summary judgment ruling. For purposes of the appellate
court’s de novo review, the record on appeal includes any materials
considered by the trial court on the initial summary judgment motion, and
any additional ma‘terials considered in subsequent motions for
reconsideration. Tanner Electric Cooperative v. Puget Sound Power and
Light Company, 128 Wn.2d 656, 675, n. 6,911 P.2d 1301 (1996);
Rodriguez v. City of Moses Lake, 158 Wn. App. 724, 728, 243 P.3d 552
(2010); Jacob’s Meadow Owner’s Association v. Plateau, 44 II, LLC, 139
Wn. App. 743, 754-756, 162 P.3d 1153 (2007). The materials considered
by the trial court are identified in its initial summary judgment order, CP
928-933; the order on NWTI’s reconsideration motion, CP 2660-2662; and
the order on NWI’s motion to vacate, CP 2728-2730. NWI has referred to
and relied upon this entire record in this brief, including the Statement of
Facts.

2. As A Matter Of Law, NWI’s Cross-Motion For

Summary Judgment Should Have Been Granted; The
Trial Court Misapplied Mike M. Johnson In Granting

Summary Judgment In Favor Of Respondents.

Under Washington law, procedural contract requirements will be
enforced absent either a waiver by the benefitting party or an agreement
between the parties to modify the contract. Mike M. Johnson, 150 Wn.2d

at 387. See also, American Safety Casualty Ins. Co. v. City of Olympia,
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162 Wn.2d 762, 770, 174 P.3d 54 (2007). Waiver of procedural contract
requirements can be express or implied by conduct. Waiver by conduct
requires inequivocal acts of conduct evidencing an intent to waive. Mike
M. Johnson, 150 Wn.2d at 386; American Safety, 162 Wn.2d at 770.

NWT’s only affirmative claim before the trial court was based upon
its January 2006 Article 10 Claim, i.e. that Change Order 12 underpaid
NWI for the actual cost of the additional earthwork. Under Article 10 of
the Project Contract, NWTI’s challenge to the dollar amount of Change
Order 12 required: (1) Notice of Intent to Claim within 10 days after
issuance of the unilateral change order (Section 10.01A.3), and (2) per
Section 10.01B.1.a, submission of a claim package within 60 days after
providing Notice of Intent to Claim. Neither Sound Transit nor PCL
dispute that the January 2006 Article 10 Claim, standing alone, fully
complied with all procedural contract requirements. Sound Transit did not
assert noncompliance with the Article 10 procedures or any other contract
requirements in its December 2006 claim denial.

Unable to argue a contract procedure defense to the January 2006
Article 10 Claim, both Sound Transit and PCL conjured up a circular,
illogical syllogism to challenge NWI’s underpayment claim, which was
erroneously accepted by the trial court. Respondents implausibly argued

that NWI’s June 2005 RFC was “untimely,” and because the RFC was
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untimely, that untimeliness attached to the later and unrelated January
2006 Article 10 Claim and made it untimely as well. However, Sound
Transit and PCL do not argue that the alleged “untimely” June 2005 RFC
also invalidated Change Order 12 itself.

There are five reasons why respondents’ arguments did not support
entry of summary judgment dismissing NWTI’s claim for additional
compensation based on its January 2006 Article 10 Claim, and which
required the trial court to grant petitioner’s cross-motion. First, Sound
Transit’s modification of the Project Contract by Change Order 12
precluded any later procedural contract defenses connected to issuance of
the change order. Second, by previously expressly waiving in writing any
timeliness defense to the January 2006 Article 10 Claim, Sound Transit
was precluded from later asserting the same defense. Third, Sound
Transit’s unequivocal conduct established waiver of any contract defenses
relating to the June 2005 RFC and Change Order 12. Fourth, the
undisputed facts establish NWI complied with all contract requirements
regarding the June 2005 RFC even if that remained relevant after Change
Order 12 issued. Finally, Sound Transit’s separate rescission claims

involving Change Order 12 precluded any Mike M. Johnson defense.
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(a) Modification Of The Project Contract By
Change Order 12 Made Irrelevant And Moot
Any Mike M. Johnson Defense.
Upon issuing Change Order 12, Sound Transit formally modified

the Project Contract per Section 4.01.A, making moot and irrelevant any
contract procedural defenses to the earlier June 2005 RFC.'? Mike M.
Johnson, 150 Wn.2d at 386-87 (procedural contract procedures enforced
absent modification of the parties’ contract). Even if discovered “after the
fact” by Sound Transit and PCL, any timeliness defense to the June 2005
RFC could not be revived and reanimated after issuance of Change Order
12, and then later attached to an unrelated, independent claim (i.e. the
January 2006 Article 10 Claim) that otherwise complied with contract
claim requirements. Respondents effectively argue that the January 2006
Article 10 Claim could be later “infected” by a previously dormant
“untimeliness virus” carried by the unrelated June 2005 RFC. Mike M.
Johnson cannot be interpreted to allow such a bizzare and patently absurd
result.

(b) Sound Transit’s Express Waiver Of Any

Timeliness Defense Based On Procedural
Contract Requirements.

Sound Transit twice waived, in writing, any defense that NWI’s

12 Likewise, upon issuing its Change Order No. 24 (CP 1306-1307) incorporating Sound
Transit’s Change Order 12 into the PCL/NWI subcontract, PCL likewise made moot any
defense it may have had based on NWT’s alleged non-compliance with subcontract
procedural requirements.

40



claim was untimely under procedural contract requirements. CP 591; 891-
893. Once made, waiver of a contract right is irrevocable and the right
cannot be later revived:

No matter how the waiver occurs, if once made it cannot be

revoked by the waiving party. The effect of a waiver, as

applied in the law of contracts, is to remove entirely from

the contract that requirement which has been waived. The

result is the same as though such requirement was never
called for at all.

Payne v. Ryan, 183 Wash. 590, 595, 49 P.2d 53 (1935). See also, Tri-City
Jewish Center v. Blass Riddick Chilcote, 512 NE2d 363, 366 (Ill. App.
1987); CIS Estoppel, §93. Respondents impermissibly attempted to
revoke Sound Transit’s waiver of the procedural contract time
requirements by reverting back to the June 2005 RFC. Once waived, all
timeliness defenses under the contract were barred, regardless of the
factual basis for the defense.

(c) Sound Transit’s Unequivocal Conduct Waived
Any Procedural Contract Defenses.

Any defense that NWI’s June 2005 RFC did not comply with
contract procedures had been waived by Sound Transit’s unequivocal
conduct surrounding the RFC and Change Order 12. Sound Transit’s
conduct could not have been more unequivocal in establishing waiver.
Sound Transit:

(1) acknowledged in writing NWI’s entitlement to Change
Order 12 not once, but twice;
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2) issued Change Order 12 after review by

(a) the Capital Project Change Control Board;
(b) Sound Transit’s in-house counsel;
© Harris and Associates, the owner’s resident
engineer; and
(d)  the owner’s project engineer, KPFF;
3) voluntarily paying Change Order 12; and

4) never asserting any oral or written reservation of rights or
non-waiver of contract defenses at any time, either before
or after issuance of Change Order 12.

Sound Transit’s unequivocal waiver is further established by the
declaration of Sound Transit’s Project Manager Jerry Dahl. He testifies
that respondent agreed to compensate NWI for additional earthwork and
agreed to issue a change order for the extra work. CP 157 (Dahl Decl. at
915, 18).

(d) The Undisputed Facts Demonstrated NWI’s

Compliance With The Applicable Procedural
Contract Requirements.

The record establishes that the June 2005 RFC did timely comply
with applicable procedural contract requirements. Sections 4.02.A,
10.01.A.2(a), and 10.01.A.3 of the Contract General Provisions provided
that a contractor claim was not to be submitted to Sound Transit until the
reasons could be specified in the claim notice, including discovery of any
acts or omissions of Sound Transit supporting a claim. The specific

reasons and the acts and omissions of Sound Transit giving rise to the
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additional earthwork claim were defects in Drawing C3.04. The defects
and errors were first discovered in June 2005, only after NWI obtained the
results of digital analysis of the Project plans by Earthwork Services. See,
Weber Const., Inc. v. Spokane County, 124 Wn. App. 29, 34, 98 P.3d 60
(2004) (contractor deemed to comply with claim requirements when it was
precluded from submitting its claim until information supporting the claim
was available).

It is disingenuous for Sound Transit to claim through the Dahl
Declaration that it was not until the deposition of Hal Johnson in February
2010 that respondent “first learned” when NWI had discovered the
additional earthwork. Mr. Johnson’s deposition testimony was neither an
epiphany nor a revelation to Sound Transit, or anyone else observing the
Project site, including Sound Transit’s on-site resident engineers from
Harris and Associates. Sound Transit knew that NWI had completed the
site earthwork in the fall of 2004, well before receiving the June 2005
RFC. If there was a timeliness defense available to Sound Transit, it
would have been asserted long before issuance of Change Order 12.

(e) Sound Transit’s Rescission Claims Involving
Change Order 12 Precludes Mike M. Johnson

Argument.

The sole underpinning of NWI’s January 2006 Article 10 Claim is

the underpayment of the additional earthwork costs in Change Order 12.
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The Article 10 claim rises and falls with Change Order 12, not the June
2005 RFC. Any Sound Transit defense to the RFC became moot once
Sound Transit issued the change order.

In this action, Sound Transit has limited its legal challenge to
Change Order 12 to rescission claims only. Sound Transit’s Change
Order 12 rescission claim is acknowledgment that it has no Mike M.
Johnson defense to the change order. Otherwise, Sound Transit would
have argued (albeit unsuccessfully) that Change Order 12 was also made
ineffective because the June 2005 RFC was “untimely.” Absent a Mike M.
Johnson defense to Change Order 12, there can be no similar defense to
NWTI’s underpayment claim based on the change order.

B. The Trial Court Improperly Awarded Attorneys’ Fees Under
RCW 39.04.240 In Favor Of Sound Transit Against NWI.

1. Standard of Review.

NWI challenges the trial court’s application of RCW 39.04.240 in
awarding attorneys’ fees and costs in favor of Sound Transit. Whether a
statute applies to a factual situation is a question of law subject to de novo
review. Mackey v. America Fashion Institute Corp., 60 Wn. App. 426,
429, 804 P.2d 642 (1991) (whether RCW 4.84.250 (incorporated in RCW
39.04.240) afforded defendants a right to attorneys’ fees subject to de

novo review). See also, Villas at Harbour Pointe Owners Assn. v. Mutual
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of Enumclaw, 137 Wn. App. 751, 758, 154 P.3d 950 (2007); Lobdell v.
Sugar ‘N Spice, Inc., 33 Wn. App. 881, 887, 658 P.2d 1267 (1983).

2. RCW 39.04.240 Did Not Apply Because NWI Did Not
Assert Any Affirmative Claims Against Sound Transit.

RCW 39.04.240 applies only to direct claims of an adverse party
that arise from a public works contract. Sound Transit and NWI did not
have any direct contract claims against the other based on the Project
Contract. Accordingly, the statute does not apply and cannot serve as
basis for a fee award against NWI. This lawsuit was commenced as a
breach of contract action between NWI and PCL arising from the party’s
construction subcontract for the Federal Way Transit Center Project. The
only damages asserted and recoverable by NWI from PCL are for
underpayment of additional earthwork performed by NWI under the terms
of its subcontract. The only party that can be liable to NWI for the cost of
that extra work is PCL based on the economic loss/contract privity rules
established under Berschauer/Phillips Const. Co. v. Seattle Sch. Dist. No.
1,124 Wn.2d 816, 881 P.2d 986 (1994); Donald B. Murphy Contractors,
Inc. v. King County, 112 Wn. App. 192, 49 P.3d 912 (2002); and Lobak
Partitions, Inc. v. Atlas Const. Co., Inc., 50 Wn. App. 493, 749 P.2d 716

(1988).
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Under Berschauer, Donald B. Murphy, and Lobak, NWI could not
sue Sound Transit for any claims arising under the Project Contract, nor
could Sound Transit sue NWI for claims based on the public works
contract. Privity of contract was required, which was absent as between
Sound Transit and NWI.

3. Even If RCW 39.04.240 Applied, Sound Transit Failed

To Follow Statutory Notice Requirements That Were
Conditions Precedent To An Award Of Fees.

By the express terms of RCW 39.04.240, the provisions of RCW
4.84.250 through 4.84.280 (and related jurisprudence) apply to any request
for attorneys’ fees made under the statute.’* Accordingly, the
requirements under RCW 4.84.250 et. seq. for providing actual notice are
incorporated into RCW 39.04.240. Tt is well established that the party
from whom fees are sought must receive actual notice from the opposing
party that it may be subject to fees under the statute. That notice must be
provided before the dispositive ruling or judgment that is the basis for the
opposing party’s request for a fee award. Beckmann v. Spokane Transit
Authority, 107 Wn.2d 785, 788-89, 733 P.2d 960 (1987); Lay v. Hass, 112

Wn. App. 818, 824-25, 51 P.3d 130 (2002); Public Utility District No. I of

B Under RCW 39.04.240, the only exception to the application of RCW 4.84.250-280 are
(a) the maximum dollar limitation in RCW 4.84.250 does not apply, and (b) in applying
RCW 4.84.280, the time period for serving offers of settlement on the adverse party shall
be a period not less than 30 days and not more than 120 days after completion of the
service and filing of the summons and complaint. RCW 39.04.240(1).
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Grays Harbor County v. Crea, 88 Wn. App. 390, 393-94, 945 P.2d 722
(1997).

Sound Transit failed to give any notice to either PCL or NWI that
it intended to seek fees under RCW 39.04.240. No notice was provided in
Sound Transit’s responsive pleadings. Nor was any other written notice
provided at any time during the pendency of this action, including an
actual offer of settlement made under RCW 39.04.240. CP 2072-2108.

(a) Sound Transit Did Not Provide Notice Of Intent

To Seek Fees Under RCW 39.04.240 In Its
Responsive Pleading.

Sound Transit’s responsive pleadings do not provide notice of
intent to seek fees under RCW 39.04.240 against either PCL or NWI. The
statute is not cited nor pled in Sound Transit’s responsive pleading to
PCL’s third party complaint, including counterclaims against PCL; the
cross-claims against NWI; or in Sound Transit’s request for relief. CP 23-
24. The only fee statute noticed in Sound Transit’s pleading is RCW
19.86.090 under the Washington Consumer Protection Act. CP 32.

Sound Transit also filed a responsive pleading and amended
responsive pleading to NWTI’s tort and statutory based cross-claims
unrelated to the public works contract. CP 48-56; 919-927. Absent in
both its original and amended pleadings is any affirmative claim or request

for relief by which Sound Transit requests any award of fees. Devoid
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from either pleading is any notice of intent to seek a fee award under
RCW 39.04.240. Id.
(b) Independent Of Its Responsive Pleadings, Sound

Transit Did Not Provide Actual Notice Of Intent
To Seek Fees And Costs Under RCW 39.04.240.

A party is not required to affirmatively plead the fee statute in its
responsive pleading. However, if not pled a party must provide other
actual notice of intent to rely on the statute before trial or summary
judgment ruling, thereby putting the opposing party on notice of the risk
of attorney fee assessment. Lay, 112 Wn. App. at 824-825 (actual notice
must be provided before trial court files ruling on summary judgment
motion); PUD No. 1, 88 Wn. App. at 394 (actual notice must be provided
before trial). Outside of a party’s pleadings, actual notice can be in the
form of an offer of settlement or other prior written notice of intent to seek
attorneys’ fees under the statute. PUD No. 1, 88 Wn. App. at 395.

Here, Sound Transit provided no actual notice whatsoever that it
would seek fees under RCW 39.04.240, written or even verbal. CP 2073.
The first and only notice of intent to seek fees under the statute is Sound
Transit’s fee motion filed on July 23, 2010. Id. The “notice” was
provided after the Court’s summary judgment ruling, which is the sole
basis for Sound Transit’s claim for fees under RCW 39.04.240. The fee

motion does not qualify as actual notice required under the statute.
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4. PCL Did Not Put NWI On Notice Of Any Claim To
Fees Under RCW 39.04.240.

Likewise, PCL at no time put NWI on notice that it would seek
recoupment of fees and costs under RCW 39.04.240, on a pass-through
basis or otherwise. There is no notice of the statute in PCL’s responsive
pleadings. CP15-22; 57-62. PCL at no time provided any “pass-through”
notice to NWI that Sound Transit intended to seek fees from PCL under
RCW 39.04.240. CP 2073. PCL’s failure to provide NWI with actual
notice of a possible fee award under the statute further precludes NWI’s
liability for any Sound Transit attorneys’ fees based on the statute.

S. Sound Transit Failed To Comply With The Ten Day

Filing Requirement Of Civil Rule 54(d), Thereby
Barring Its Motion For Attorneys’ Fees And Costs.

Civil Rule 54(d)(2) provides:

(2) Attorneys’ Fees and Expenses. Claims for attorneys’
fees and expenses, other than costs and disbursements, shall
be made by motion unless the substantive law governing
the action provides for the recovery of such fees and
expenses as an element of damages to be proved at trial.
Unless otherwise provided by statute or order of the court,
the motion must be filed no later than 10 days after entry
of judgment. (Emphasis added.)

Sound Transit based its request for attorneys’ fees and costs on the Court’s
summary judgment ruling issued on May 20, 2010. CP 2063-2071. Civil

Rule 54(d)(2) required Sound Transit to file its attorney fee motion no
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later than Tuesday, June 1, 2010." Sound Transit’s motion was untimely
under the court rule, and therefore barred.

C. The Trial Court Should Have Granted NWI’s Motion For
Reconsideration And Later Motion To Vacate.

The record subject to the Court’s de novo review includes the
additional materials considered in NWI’s subsequent motion for
reconsideration and motion to vacate. Supra, pages 36-37. Without
waiving its position concerning the record on review, NWI also asserts the
trial court erred in denying its motion for reconsideration and motion to
vacate.

1. The Trial Court Erred By Denial Of NWD’s
' Reconsideration Motion.

NWTI’s motion for reconsideration was made under CR 59(a)(7)
and (9) on grounds the summary judgment ruling was contrary to law and
substantial justice was not done. CP 934-945. Generally, the standard of
review of a trial court’s denial of a CR 59 motion is abuse of discretion.
Weems v. North Franklin School District, 109 Wn.App. 767, 777, 37 P.3d
354 (2002) But where there is an error of law, the trial court has no
discretion but to grant the motion. Jazbec v. Dobbs, 55 Wn.2d 373, 375,

347 P.2d 1054 (1960). Based on the undisputed evidence, the trial court’s

" Although June 1, 2010 is 12 days following the date of the Court’s summary judgment
ruling, Monday, May 31, 2010 was a Court holiday. CP 828-833.
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conclusions that NWI had not complied with contract procedures and that
Sound Transit had not waived any contract defenses (see CP 933) were
errors of law and should have been reversed.

2. The Trial Court Erred By Denial Of NWI’s Motion To
Vacate.

NWTI’s motion to vacate was based on CR 54(b) and CR 59(a)(4)
and (9). CP 2416-2428. An abuse of discretion standard applies on
review of the CR 59 grounds, but a lesser standard applies under CR
54(b). Because orders of partial summary judgment are interlocutory in
nature, they remain “...subject to revision at any time before the entry of
judgment adjudicating all the claims and rights and liabilities of the
parties.” CR 54(b). See, Zimores v. Veterans Administration, 778 F.2d
264, 266 (5th Cir. 1985); United States v. Desert Gold Mining Co., 433
F.2d 713, 715 (9" Cir. 1970). Under Fed. R. Civ. P. 54(b),"* the standards
for granting a motion to vacate or revise a partial summary judgment order
are far less rigid and exacting than those under either Rule 59 or Rule 60.
American Canoe Association, Inc. v. Murphy Farms, Inc., 326 F.3d 505,
514-515 (4™ Cir. 2003); Dr. John'’s, Inc. v. City of Sioux City, lowa, 438

F.Supp.2d 1005, 1027 (N.D. lowa 2006); Persistent Software, Inc. v. The

" The Washington courts have not addressed the review standards under CR 54(b). In
the absence of state law authority, the Washington courts look to federal precedent under
Rule 54(b) . Young v. Key Pharmaceuticals, Inc., 112 Wn.2d 216, 226, 770 P.2d 182
(1989).
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Object People, Inc., 200 F.R.D. 626, 627 (N.D. Cal. 2001). The trial court
has far more flexibility in applying Rule 54(b), and it can vacate a partial
summary judgment order “as justice requires” and in the discretion of the
court. Perry-Bey v. City of Norfolk, Virginia, 678 F.Supp.2d 348, 374
(E.D. Va. 2009).

The newly discovered evidence supporting NWI’s motion was
deposition testimony of PCL’s 30(b)(6) designee, Garth Hornland, and the
disclosure of a June 2010 release agreement between PCL and Sound
Transit. Based on the additional evidence, the trial court should have
granted NWI’s motion under CR 54(b) or CR 59.

(a) The Hornland Testimony Established That The
Summary Judgment Order Was In Error.

Mr. Hornland’s deposition testimony affirmed NWI’s additional
earthwork claim was timely and fully complied with all contract claim
notice requirements. PCL had learned about the additional earthwork at
the same time as did NWI. CP 2418-2419; CP 2442, 2464, 2467-2468.
Knowing what NWI knew, PCL submitted the June 2005 RFC. Provided
several months after the summary judgment ruling, Mr. Hornland’s
testimony established the following three important facts:

e The June 2005 RFC fully complied with the contract claim notice
and time requirements. CP 2380-2386.

e PCL submitted the June 2005 RFC without qualification. Id.
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o The position of PCL management is that Sound Transit’s

allegations in this litigation on NWI’s claims were without merit.
CP 2384.

This new evidence further established the trial court’s summary
judgment ruling was in error, and that PCL had effectively misrepresented
facts on summary judgment. In its pleadings and counsel’s argument,
PCL contended that NWI had not complied with the claim notice
requirements in either the Project Contract or the PCL Subcontract. CP
2388; CP 2495-2496. Mr. Hornland’s deposition testimony was to the
contrary. CP 2380-2386. As PCL’s 30(b)(6) designee, his testimony is
deemed the complete, knowledgeable, and binding answers of PCL on the
subject matter, and the subjective beliefs and opinions of PCL. Flower,
127 Wn.App. at 39-41.

(b) The PCL/Sound Transit Release Agreement

Made In June 2010, After The Partial Summary
Judgment Ruling.

Portraying itself as “the contractual middleman” with nothing at
stake in this litigation (CP 2487, 2535), PCL actually had at stake over
$1,000,000 in Project retainage withheld by Sound Transit, of which
$532,000 represented liquidated damages. By letter dated November 28,
2005, PCL submitted to Sound Transit its own independent claim for a
contract time extension based on the additional earthwork NWI had to

perform. CP 2407-2408; CP 2385. The time extension request was made
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Sfive months after PCL submitted the June 2005 RFC. CP 252; CP 954-
965. Sound Transit denied PCL’s request for more time and assessed
liquidated damages in the sum of $532,000. CP 692-693; CP 2413-2415.

By email dated July 16, 2010, NWI’s counsel first obtained from
opposing counsel a letter agreement between Sound Transit and PCL
dated June 29, 2010 (“June 2010 Release™). Under that agreement, Sound
Transit agreed to pay PCL the sum of $997,415.66 of the $1,082,807.066
retainage that had been withheld for years. CP 2391-2392.

Sound Transit claimed that NWI’s June 2005 RFC was not timely
under the Project Contract. If that claim was not timely, then certainly the
November 2005 time extension request made by PCL based on the
additional earthwork was even more untimely. Yet, by withdrawing the
liquidated damages assessment, Sound Transit’s June 2010 Release
approved ex post facto PCL’s request for time extension. By the release,
Sound Transit yet again effectively waived the Project Contract claim
requirements.

As expressed by the American Canoe court, “the ultimate
responsibility of the federal courts, at all levels, is to reach the correct
judgment under law.” 326 F.3d at 515. Respectfully, that same

responsibility applies to the Washington courts. To achieve the correct
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judgment under law in this case, NWI’s motion to vacate should have
been granted by the trial court.

D. NWI Is Entitled To An Award Of Attorneys’ Fees And Costs
On Appeal.

NWI requests an award of attorneys’ fees and costs on appeal
against PCL and the contractor’s bond issued by Fidelity and Deposit
Company of Maryland. NWTI’s entitlement to a fee award is based on
RCW 39.08.030, and Section 12.8.4 of the PCL/NWI subcontract. CP
101-123 (at 119).

VI. CONCLUSION

For the foregoing reasons, the Court should reverse the trial court’s
summary judgment ruling, direct entry of summary judgment in favor of
NWI on its cross-motion, and reinstate petitioner’s additional
compensation claim on remand. The Court should further reverse the trial
court’s award of attorneys’ fees and costs in favor of Sound Transit.
Finally, NWI is entitled to a fee award on appeal as requested.

RESPECTFULLY SUBMITTED on July 1, 2011.

CABLE LANGENBACH KINERK &
BAUER, LLP

Bryan P. Coluccio, WSBA 12609
Attorneys for Plaintiff/Respondent
Northwest Infrastructure, Inc.
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APPENDIX 1

RCW 4.84.250 - Attorneys' fees as costs in damage actions of ten
thousand dollars or less — Allowed to prevailing party.

Notwithstanding any other provisions of chapter 4.84 RCW and RCW
12.20.060, in any action for damages where the amount pleaded by the
prevailing party as hereinafter defined, exclusive of costs, is seven
thousand five hundred dollars or less, there shall be taxed and allowed to
the prevailing party as a part of the costs of the action a reasonable amount
to be fixed by the court as attorneys' fees. After July 1, 1985, the
maximum amount of the pleading under this section shall be ten thousand
dollars.

RCW 4.84.260 - Attorneys' fees as costs in damage actions of ten
thousand dollars or less — When plaintiff deemed prevailing party.

The plaintiff, or party seeking relief, shall be deemed the prevailing party
within the meaning of RCW 4.84.250 when the recovery, exclusive of
costs, is as much as or more than the amount offered in settlement by the
plaintiff, or party seeking relief, as set forth in RCW 4.84.280.

RCW 4.84.270 - Attorneys' fees as costs in damage actions of ten
thousand dollars or less — When defendant deemed prevailing party.

The defendant, or party resisting relief, shall be deemed the prevailing
party within the meaning of RCW 4.84.250, if the plaintiff, or party
seeking relief in an action for damages where the amount pleaded,
exclusive of costs, is equal to or less than the maximum allowed under
RCW 4.84.250, recovers nothing, or if the recovery, exclusive of costs, is
the same or less than the amount offered in settlement by the defendant, or
the party resisting relief, as set forth in RCW 4.84.280.

RCW 4.84.280 - Attorneys' fees as costs in damage actions of ten
thousand dollars or less — Offers of settlement in determining.

Offers of settlement shall be served on the adverse party in the manner
prescribed by applicable court rules at least ten days prior to trial. Offers
of settlement shall not be served until thirty days after the completion of
the service and filing of the summons and complaint. Offers of settlement
shall not be filed or communicated to the trier of the fact until after

viii APPENDIX 1



judgment, at which time a copy of said offer of settlement shall be filed
for the purposes of determining attorneys' fees as set forth in RCW
4.84.250.

RCW 39.04.240 - Public works contracts — Awarding of attorneys' fees.

(1) The provisions of RCW 4.84.250 through 4.84.280 shall apply to an
action arising out of a public works contract in which the state or a
municipality, or other public body that contracts for public works, is a
party, except that: (a) The maximum dollar limitation in RCW 4.84.250
shall not apply; and (b) in applying RCW 4.84.280, the time period for
serving offers of settlement on the adverse party shall be the period not
less than thirty days and not more than one hundred twenty days after
completion of the service and filing of the summons and complaint.

(2) The rights provided for under this section may not be waived by the
parties to a public works contract that is entered into on or after June 11,
1992, and a provision in such a contract that provides for waiver of these
rights is void as against public policy. However, this subsection shall not
be construed as prohibiting the parties from mutually agreeing to a clause
in a public works contract that requires submission of a dispute arising
under the contract to arbitration.

RCW 39.08.030 - Conditions of bond — Notice of claim — Action on
bond — Attorney's fees. (Effective until June 30, 2016.)

(1) The bond mentioned in RCW 39.08.010 shall be in an amount equal to
the full contract price agreed to be paid for such work or improvement,
except under subsections (2) and (3) of this section, and shall be to the
state of Washington, except as otherwise provided in RCW 39.08.100, and
except in cases of cities and towns, in which cases such municipalities
may by general ordinance fix and determine the amount of such bond and
to whom such bond shall run: PROVIDED, The same shall not be for a
less amount than twenty-five percent of the contract price of any such
improvement, and may designate that the same shall be payable to such
city, and not to the state of Washington, and all such persons mentioned in
RCW 39.08.010 shall have a right of action in his, her, or their own name
or names on such bond for work done by such laborers or mechanics, and
for materials furnished or provisions and goods supplied and furnished in
the prosecution of such work, or the making of such improvements:
PROVIDED, That such persons shall not have any right of action on such
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bond for any sum whatever, unless within thirty days from and after the
completion of the contract with an acceptance of the work by the
affirmative action of the board, council, commission, trustees, officer, or
body acting for the state, county or municipality, or other public body,
city, town or district, the laborer, mechanic or subcontractor, or material
supplier, or person claiming to have supplied materials, provisions or
goods for the prosecution of such work, or the making of such
improvement, shall present to and file with such board, council,
commission, trustees or body acting for the state, county or municipality,
or other public body, city, town or district, a notice in writing in substance
as follows:

To (here insert the name of the state, county or
municipality or other public body, city, town or
district):

Notice is hereby given that the undersigned
(here insert the name of the laborer, mechanic or
subcontractor, or material supplier, or person
claiming to have furnished labor, materials or
provisions for or upon such contract or work) has
aclaim in the sumof . . . ... dollars (here insert
the amount) against the bond taken from. ... ..
(here insert the name of the principal and surety
or sureties upon such bond) for the work of . . . ..
. (here insert a brief mention or description of the
work concerning which said bond was taken).

(heretobe ............
signed)

Such notice shall be signed by the person or corporation making the
claim or giving the notice, and said notice, after being presented and filed,
shall be a public record open to inspection by any person, and in any suit
or action brought against such surety or sureties by any such person or
corporation to recover for any of the items hereinbefore specified, the
claimant shall be entitled to recover in addition to all other costs,
attorney's fees in such sum as the court shall adjudge reasonable:
PROVIDED, HOWEVER, That no attorney's fees shall be allowed in any
suit or action brought or instituted before the expiration of thirty days
following the date of filing of the notice hereinbefore mentioned:
PROVIDED FURTHER, That any city may avail itself of the provisions
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of RCW39.08.010 through 39.08.030, notwithstanding any charter
provisions in conflict herewith: AND PROVIDED FURTHER, That any
city or town may impose any other or further conditions and obligations in
such bond as may be deemed necessary for its proper protection in the
fulfillment of the terms of the contract secured thereby, and not in conflict
herewith.

Federal Rule of Civil Procedure 54(b) —When an action presents more
than one claim for relief— whether as a claim, counterclaim, cross claim,
or third-party claim—or when multiple parties are involved, the court may
direct entry of a final judgment as to one or more, but fewer than all,
claims or parties only if the court expressly determines that there is no just
reason for delay. Otherwise, any order or other decision, however
designated, that adjudicates fewer than all the claims or the rights and
liabilities of fewer than all the parties does not end the action as to any of
the claims or parties and may be revised at any time before the entry of a
judgment adjudicating all the claims and all the parties’ rights and
liabilities.

Washington Civil Rule 54(b) — Judgment Upon Multiple Claims or
Involving Multiple Parties. When more than one claim for relief is
presented in an action, whether as a claim, counterclaim, cross claim, or
third party claim, or when multiple parties are involved, the court may
direct the entry of a final judgment as to one or more but fewer than all of
the claims or parties only upon an express determination in the judgment,
supported by written findings, that there is no just reason for delay and
upon an express direction for the entry of judgment. The findings may be
made at the time of entry of judgment or thereafter on the courts own
motion or on motion of any party. In the absence of such findings,
determination and direction, any order or other form of decision, however
designated, which adjudicates fewer than all the claims or the rights and
liabilities of fewer than all the parties shall not terminate the action as to
any of the claims or parties, and the order or other form of decision is
subject to revision at any time before the entry of judgment adjudicating
all the claims and the rights and liabilities of all the parties.

Washington Civil Rule 54(d)(2) — Attorney's Fees and Expenses. Claims
for attorney's fees and expenses, other than costs and disbursements, shall
be made by motion unless the substantive law governing the action
provides for the recovery of such fees and expenses as an element of
damages to be proved at trial. Unless otherwise provided by statute or
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order of the court, the motion must be filed no later than 10 days after
entry of judgment.

Washington Civil Rule 59(a) - Grounds for New Trial or
Reconsideration. On the motion of the party aggrieved, a verdict may be
vacated and a new trial granted to all or any of the parties, and on all
issues, or on some of the issues when such issues are clearly and fairly
separable and distinct, or any other decision or order may be vacated and
reconsideration granted. Such motion may be granted for any one of the
following causes materially affecting the substantial rights of such parties:

(1) Irregularity in the proceedings of the court, jury or adverse party, or
any order of the court, or abuse of discretion, by which such party was
prevented from having a fair trial.

(2) Misconduct of prevailing party or jury; and whenever any one or
more of the jurors shall have been induced to assent to any general or
special verdict or to a finding on any question or questions submitted to
the jury by the court, other and different from his own conclusions, and
arrived at by a resort to the determination of chance or lot, such
misconduct may be proved by the affidavits of one or more of the jurors;

(3) Accident or surprise which ordinary prudence could not have
guarded against;

(4) Newly discovered evidence, material for the party making the
application, which he could not with reasonable diligence have discovered
and produced at the trial;

(5) Damages so excessive or inadequate as unmistakably to indicate that
the verdict must have been the result of passion or prejudice;

(6) Error in the assessment of the amount of recovery whether too large
or too small, when the action is upon a contract, or for the injury or

detention of property;

(7) That there is no evidence or reasonable inference from the evidence
to justify the verdict or the decision, or that it is contrary to law;

(8) Error in law occurring at the trial and objected to at the time by
the party making the application; or
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(9) That substantial justice has not been done.

Washington Rule of Appellate Procedure 9.12 - SPECIAL RULE FOR
ORDER ON SUMMARY JUDGMENT

On review of an order granting or denying a motion for summary
judgment the appellate court will consider only evidence and issues called
to the attention of the trial court. The order granting or denying the motion
for summary judgment shall designate the documents and other evidence
called to the attention of the trial court before the order on summary
judgment was entered. Documents or other evidence called to the attention
of the trial court but not designated in the order shall be made a part of the
record by supplemental order of the trial court or by stipulation of counsel.
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ARTICLE 4 CHANGES AND CHANGE ORDER PROCESS
4,01 CHANGES

A General, Sound Translt reserves the tight to make by wiftten order deslgnated or
indloatad 1o be a Changs Order, slterations to, deviations from, eddltiohs {o, or
delstions from the Contract Documents, Such Change Orders may ke made
without notios to any surety(les) or guarantors. Within the Performance and
Payment Bonds and any flnanolal guarantees, the surety(les) and guarantors
must walve notloe of any Changs Orders and agree to be bound in all ways to
Sound Translt for any such Change Qrders as If If (they) had recelved notlos of
the same, Change Orders are required to meke any changes to the Contract
Prioe, Contraot Doocuments, or Contract Time, All addltlons, deductions, or
chanhges to the Work as directed by Change Ordere shall be executed under the
oonditlens of the orlginal Contraot, '

B. Changes In the Work, within the general scope of the Confract, may be the
results of, but not Iimited to, changes In any of the following:

1, 'Speolfioations, drawings, and deslgns,

2, Method, manner, or timing of the performance of Work,

3, Sound Translt furnished facllitles, goods, services, or worksite,
4, Contract Milestones,

5. Value Englnesring.

C. The Contractor shall continue to wark during the ohenge prooess in a diligent and
timely manner es directed by Sound Translt, end shell be governed by all
applicable provislons of the Contraat,

D, Adlustments {n the Contrect Price, The value of any work covered by a Change
Order shall be negatlatad by Sound Translt and the Contractor to determine an
equitable adjusiment of the Contract Price, An Inarease or decrease In the
Contract Price will be determined In one of the following waya:

1 Where the Work Involved is covered by unlt prices contalned In the

Contract Doouments, by application of unit prices to the quantities
Involved In the ohangsd Work;

2. Where provisional sums are provided for work items, the provislonal sums
shall be applled to chahges for those work Itema;

3, By sstablishment of new unit prices and related quantities for the
changesd work;

4, By reference to oatalog prices or other published prlces offered to the
publlo In the open marketplaos;

5, By mutual acoeptanoe of a lump sum:

6, ‘On a time and materlals basls In accordance with Sectlon 8.09, Payment

on a Time and Material Basis,
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E. All Change Orders (CO) and -Change Notlces (CN) shall be lssued through the
Residant Englneer, No other order, statement, act of omlsslon or conduct of any
representatlve of Sound Transit or third party will be treated as & change
heretinder, Nothing In this Article shall e construed to bind Sound Translt for
acts of its employees or agents exoeeding their authorlty.

F. Nothing in thia Artlole shall be deemed to require & change In Contract Price
when additional, extra, or changed work le the result of actual condlitions or
performance differing from that assumed by the Contractor (exoept for differing
alte oonditions) or as a result of the Contractor's error In judgment or mistake In
designing, estimating, contracting, constructing or otherwlee performing the
Work, The Confractor shall not be entitied to a change 1n the Contract Frice for
delays caused by the Contractor or lts Subcontractors, employses, or agents or
for any non-compliance with any Contract provisions, applicable lew, regulations,
or parmit requiremente affecting the Worl,

G. The Contractor's reocrds perteining to Ghanges pursuant ta this Article are
sublact to audl as set farth In S8sctlon 3.04, Audit Acoess to Records.

4.02 REQUEST FOR CHANGE (RFC)

A After the Contractor becomes aware of the nesd for or desirabliity of a requested
change, an RFC may be submitted to Sound Translt In writing (In a format
acceptable to Sound Translt) and must spedlfy the reasons for such changs,
Including relavant cireumstanoes and Impacts on the echedule,

B, The Contractor may request additional compensatlon and/or time through an
- RFC, but not for instances that cocurred more than twenty (20) days prior to the
request.

C. Any RFC that Is approved by Sound Traenslt will be incorporated Inta a Change
Notloa or a Chenge Order. If the request Is denled, but the Contractor belleves
that It does have merlt, the Contractor may submlt a Notice of intent to Claim In
acoordance with Paragraph 10.01A, Notice of intent {o Glalm,

4,03 CHANGE NOTICE
A, Change Notlca - Request for Proposal (CN-RFP).

1. Sound Transit may Issue a CN-RFP, In writing, to the Contracior,
desoribing & proposed ohange to the Conftract and requesting the
Contracter to submlt a Contractor's Cost and Schedule Proposal (In a
format acceptable to Sound Transit), A CN-RFP does not authorlze a
Contractor to commence psrformance of the changed Work, After receipt
of the Contraotor's Cost and Schadule Proposal, Sound Transit may:

a, Proceed no further with the proposed ohangs.
b Issue a Change Notlce - Work Directive Incorporating part or all of
the proposed change.
o, lssue & Change Order Incorporating part or all of the preposed
change. :
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B, Change Notloe - Work Directive (CN-WD),

1. A Change Notloe-Work Directive s Issued unilaterally by Sound Transit
ordering the Contractor to proosed with a change In the Work, A CN-WD
may be lssued under one of the following four olreumstances:

a. to execute changes In the Wark that do not cause changes In the
- Total Coniract Price and/or Contract Time;

b, to exeoute ohanges In the Work oovered by the unit prioes or a
fump sum prioe gontalned Ih the Contract;

G. to execute ohanges In the Work on a Time and Matertal basls, In
acoordance with Section 9.09, Payments on Time and Materlal
Basls; or

d. to direct the Contractor to exscute change(s) in the Work pending

regolution of an equitable adjugiment to the Total Contract Price
and/or Contraot Time. I Sound Transit and Contraotor cannot
reach agreemsnt on changes to the Total Contract Price and/or
Contraot Time prior to starling on the changed Work, the
Contraotor shall maintain cost records In accordance with Sectlon
9,08, Payments on Tlme and Material Basls.

2, The Contractor shall not commence performance of the Work desctibed
In the CN-WD, untll the CN-WD Is lssued by Sound Translt. The CN-WD
shall expressly specify the:

a. [ntentlon to {reat such ftems as changes In the Work;
b, soops of the ohanges In the Work; and

c, basls under which changes to the Tolal Contract Prlce andlor
Contract Time will be determinsd,

3. When the Contraotor racelves a CN-WD, the Contractor shell prom‘ﬁtly
proceed with the Work as Indicated in the CN-WD. The Contracter shail
carry on the Work and adhere to the schedule. No work shall be delayed
or postponed pending resofution of any dlspute or disagresment exoept
as Sound Transit and the Contractor may otherwise agree In writing,

4, Until such time as resolution of an equitable adjustment s reached, the
Contractor shall maintain Its records <n accordance with Artlale 9.09,
Payment on Time and Matetlal Basls, The CN-WD shall become the
basls for 8 CO when the amount of the adjustment to the Total Contract
Prics andlor Confract Time can be determined. The lssuancs of a CN-
WD Is suificlent authorlty for a CO, within the limits of the estimated value
of the CN-WD.

5, The CN-WD shall contain @ Not to Exceed (NTE) amount, The
Contractor shall not Involce Sound Translt forr any amount In excess of
the NTE amount. The Qontractor is required to netlify Sound Transit at
the point at which eighty percent (B0%) of the NTE amount has been
expended, end provide an estimate of the cost to complete the changed
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Work. if Sound Transit agrees that oosts In excess of the NTE amount
are Justifled, Sound Transii may lssus a revised CN-WD Inoressing the
NTE amount-or negotiate & lump sum amount for the changed Work.

C. Coniraotor's Cost and Sohedule Proposal - If directed by Sound Translt In the
Change Notice, tha Contractor shall submit a Contractor's Cost and Schedule
Proposal to Sound Tranelt within fiftesn (16) days after reocelpt of the Change
Notice., The Cost and Schedule Proposal shall detall price and scheduling
Information, showing all of the impacte on the Contract Prioe, Construotion
Sohedule andlor :Small Business Partlcipation of the changes Identifled In the
Change Noflca. [f any prices or other aspeots are cendittonal, such as orders
being made by a ocertaln dete or the occurrence of -a partioular event at a
spadifled time, the Contraotor shall Identify these conditions In Ite Cost and
Sohedule Proposal. The ooat breakdown shall have seperate estimates of the
ocosts of added Work and aty deleted Work and shall be preparad In the manner
set forth In Artiole 8.09, Payment on Time and Materlal Basls, and shall be
prasented in & mahner suoh that all phases of wark can be easlly Identifled, The
Contraotor shall submit detatled cost breskdowns as desoribed &bove for any
Subcontrastor proposed to perform Work under the change, The Praposal shall
nolude = Certlifloate of Current Cost or Prieing Data if required by Sound Transit.
The Contractor shall also provide detall and scheduling analysls about the effect
of the ohanged work on the Contract Tlme for completion,

4,04 GHANGE ORDER

A The Change Ordet shall expressly state that It s Sound Translt's intention to treat
the ltems described thereln as ohanges In the Work; Identlfy scheduling
requlrements, time extenslons, prives, and all costs of any nature arlslng out of
the change and shall be acoompanied by a Certiflcate of Current Cost or Prioing
Data, if required by Sound Translf; end shall contain a statement that the
adjustment to the Total Contract Price, If any, Includes all amounts to which the
Contraofor [s entitled as a result of the events glving Hse to the Change Order.
The exsoutlon of a Change Order by both partles shall be deemed to be an
agresment to all costs and time of performance related to the changse, There will
be no reservation of tights by elther party on a bllateral Change Crder,

B, For all Change Orders greater than or equal to two hundred thousand dollars
($200,000), a ocerlificate of Conflict of Interest must be submitted by the
Confractor,

C. Bllateral Change Order; Sound Transit will issue & Change Order as soon as
practloal following agresment with Contractor's Cost and Scheduyle Proposal, If
Sound Translt deoldes to procaed with the ohanged work. If Contractor agrees
with the terms and -conditions of a Change Order, Contractor shall slgn the
Change Order and return It to the Resldent Englneer for exeoution by Sound
Translt,

D. Unllateral Change Order: 1n the svent that the Contractor and Sound Transit are
unable ta agree on the terms and conditions, the amount of any change or
adjustimant to be made to the Total Contract Price or Contract Time, Sound
Transit may exaecute a unilateral Change Order, In which oase the Contractor
may flle a clalm In acoordence with the requirements of Artlole 10, Delays and
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Claims. If the Contractor falls to follow the claim procsdures In Artlole 40, the
Contractor shall not be entitled to any olaim for additional compensation or
sohedule extenslon arising -out of or relating to the Change Order than that
specified In the Change Order,

E. ‘When a Change Order has been exscuted by Sound Transtt, the Contractor shall
promptly proceed with the Work as Indicated in the Change Order. The
Contraotor ghell carry on the Work and adhere to the sohedule during all disputes
or disagrasments with Sound Translt, No work shall be deleyed or postponed
panding resolution of any dispute or disagreement, axcept as Sound Translt and
Contractor may otherwise agree In writing,

F, Speclal Rules When Prioing Change Orders

1, In acoordance with the requirements of the Labor Compllance Manual,
the Contractor and its Suboontractors are requlred to contribute fiva cents
($0.08) per hour for each hour of contraot labor (those subject to
prevalling wages requirements) of the Contractor to a Pre-apprentloe
Treining Program Fund, Awscordingly, the Contractor shall Incorporate Into
sach Change Order an amount equal to flve oents ($0.08) per hour for
each hour of contract labor,

2 Premium Increase(s)decrease(s) for Performance and Paymert Bonds:

a, Premijum Increase(s) / dsorease(s) for Perforrrience and Payment
Bonds will not be peld as a part of Change Order payments, but
wiil be peid / deducted rs & lump sum In the flnal payment.
Verifioation of Incrsased / decreasad payment, from the eurety,
must be providad,

b, if the surety should require an immediate payment for the
Inoreased Bond(s) value as a result of & large Change Order, the
Contractor must supply evidenoe of the payment made and a copy
of the surety's request for early payment.

4,08 REVIEW OF ESCROWED BID DOCUMENTS

In the event that a change Is unresolved by mutual negotlation, Sound Transit and the
Contractor may mutuslly agree to review the escrowed bid dooumentetion to verify the
falmess and reasonableness of any proposed adjustment In the Contract Price or
Contract Time, The review of esorowed bld dooumentation shall be by mutual
agreemant ot by direction of a medlator or Dispute Revlew Board, If used,

4:08 SCHEDULE EXTENSIONS

If the Contractor is delayed In completion of the Work by reason of changes made under
this Artlole, or by Sound Translt-controlled delays as specifled in Article 10, Delays and
Clalme, and If Sound Translt agrees with the Contractor that a schedule extenslon Is
warranted, a Change Order will be furnished to the Contractor withih a reasonable
perlod of time speclfying the number of days of {ime allowed. The Contractor shall have

the responslbllity of demonstrating the soheduling Impact of ohanges and delays In erder
to Justify any schedule extenslons.
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4.07 CONBTRUCTIVE CHANGE ORDER

Except as hereln sxpressly stated, no order, statement, or conduct of Sound Translit
unless provided in writing shall be treeted as a change under the Contract or entitle the
Contraotor to an adjustment under the Contract, [f the Contractor considers that an
actlon or a dlreotlon by the Resldent Engineer or Sound Translt devlates from the
Contract requiremeants or may entitle the Contractor to extra compensation or a time
extenslon, the Confractor shall submlt a Request for Change as provided above, The
Contractor shall not procesd with the Work until appropriate directlons ere recelved from
Sound Translt.

4,08 EXCLUSIVE REMEDIES

The prooedures speclified hereln and In Article 10, Delays and Clalms, of these General
Provislons are the Contraotor's exclusive remedy for actual or constructlve ohanges or
delays by Sound Trensit, No oourse of conduct or dealings between the parties, no
express or Implied acceptance of change or alterations to the Work, and ne olaim that
Sound Translt has been unjustly entiched by an alteration or Ghange to the work, shall
be the basie of any other clalm for an Inareass In Contract Price or extension In the
Contract Time fer completion of the Work,

4,09 THANGES IN QUANTITIES

A This Sectlon applies to unit price items on the Contract Prlce Schedule with an
estimated quantity of four (4) or more and the measursd quantlties required to
oomplete the Work,

B, Inoreases In Quantities of More than 25 percent,

1, Should the actual total quantity of a Contract item of work shown on the
Bldding Schedule exocead the sstimated quantity shown on the Bidding
Schedule. by more than 26 parcent, the Work In excess of 125 percent of
such estimatad quantity and not covered by an exeouted Change Order
speolfylng the compsnsation to be pald, will ‘be paid for by adjusting the
Contraot unit price as herginafter provided or at the optlon of the Resident
Engineer, payment for the Work Involved In such excess will be made on
a time -and materlal basls as provided In Section 9,09, Payment on Time
and Materlal Basia, :

a. The adjustment of the Contract unlt price for suoh excess
quantities will be the difference betwean the Confract unit price
and the actual unit cosf to perform the work, as determined in thls
Section. If the costs applicable to suoh ltem of Work Include fixed
costs, such fixed costs will be deemed to have been recoversd by
the Contractor by the payments made for 125 percent of the
estimated quantlty shown on the Bidding Schedule for such Item,
and In computing the actual unlf cost; such flxed oosts will be
exoluded, Subject to the above provisions, such actual unit oost
will bs determined by the Resident Englneer In the same manner
as If the Work were to be pald for on time-ahd-materials basls as
provided In Sectlon 9.09, Payment on Time and Materlal Basls, or

such adjustment as agreed to by the Contractor and the Resident
Enginheer,
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b. When the {otal compensation payabls for the number of unlts of
an ltem of Work performed |n exosss of 126 percent of the
estimated Quantities 1s less than $6,000 at the applioable Contract
unlt prios, the Resldent Englneer reserves the right o make no
adjustment In sald unit prioe.

C.  Deorsases of More Than 25 perosnt.

1. Should the total pay quantity of any lem of Work required under the
Contract be less thah 75 percent of the estimated quantlty thereof, an
adjustment In compensation pursuant to this Section will not be mads
nless the Contractar so requests n wilting. If the Contractor so
requests, the quentity of sald ltem performed, untess covered by an
exaouted Change Order speolfying the compensation payable therefors,
wilt be pald for by adjusting the contract unit prics, or at the option of the
Resldent Engineer, payment for the quantlty of the Work of such Item
performed will be made on time and materlals basls as provided In
Saction 809, Payment on Time and Materlal Basls,

2 Adjusiment of the Contract unit price for such decreasad quantities witl be
the difference beiween the Contract unlt ptice and the actual unit cost,
which will he datermined as heralnafter provided, of the total pay quantity
of the ltem, Including fixed costa. Such actual unit cost wll be determined
by the Resldent Englneer n the same manner ae If the Work ware to ba
pald for as provided In Section 8,08, Payment on Time and Materlal
Basls, or-such adjustment will be as agreed to by the Contractor and the
Resldent Englnaer.

3, No compensation shall be made In any case for loss of anticipatory
profits,

D. If the Contractor disagress with an equitable ad|ustment determination by the
Resident Englneer, the Contraotor shell strictly follow ell prooedures In
aocordanoa with Article 10, Delays and Clalms. Fellure to do so shall constltute
the Contraoctor's acceptance of detenninations by the Resldent Englneer, When
ordered by the Resldent Englneer, the Contractor shall procesd with the Work
pending determination of the adjustment In oosts or time, -as applicable.

E. When Sound Transit has entered an -amount for any bld item, whether unit or

otherwise, salsly for the purpose of providing a common bld for all bldders, this
Seotion 4,09, Changes in Quantlties, shall not .apply. Any Impact due to an
Increase or decrease In the amount provided for the purpose of obtalning a
common bld shall be the sole ilsk of the Confractor.

4,10 ELIMINATED WORK

A. . Sound Transll may, by wiitlen order to tha Contractor, omit work, squipment
and/or materlal fo be provided under thls Contract, and the value of the omifted
work, equipment and/or materlal will be deducted from the Contract Price, The
deduoted value will be based upon the applicable unit price or lump sum, or If
thera Is no such price, the deducted value will be a Jump sum agreed upon In
writing by the Contractor and Sound Translt based on the Schedule of Values
and other cost Information submitted by the Contraotor or obtalned otherwlse by
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Sound Transil, In the event that ne agreshient can be reached on a lump sum
basls, Sound Transit shall be entitled to a deduction basad on the value as If the
work were to be pald for on a Time and Materlal basis as provided In Seotion
9,09, Payment on Time and Materlal Basls,

B, Should any Contract ltem of the Work be ellminated In lts entirety, in the ahsence
of ah executed Chahge Order covering such elimination, payment will be made
to the Contractor for acfual costs Incurred Ih conneotion with suoh ellminated
Confraot ftem If Inauired prior to the date of notification In wrlting by the Resident
Engineer of such elimination,

c, I acoeptable matarlal Is ordered by the Centractor for the sliminated work prior to
the date of notification of suoh elimination by the Resident Englneer, and If orders
for suich materlal cannot be canceled, It will be pald for hy Sound Translt at the
actual cost te the Contractor, In such case, the materlal peld for shall become
the property of Sound Translt and the actual cost of any further handfing will be
paid for by Sound Transit, if the materlal Is returnable to the vendor and If the
Resident Englneer o dlreots, the materlal shall be returned and the Contractor
wlll be pald for the aotual oost of charges made by the vendor for raturning the
materlal, The actual cost of handling returned materlal will be pald for by Sound
Transit,

411 DIFFERING SITE CONDITIONS

A The Contractor shall Immediately upon discovery, and before the condltions are
further disturbed, notify the Resldent Engineer, In wrlting of:

1. Subsurfaca or tatent physloal conditions at the Site which differ materlalty
from tha condltiens indloatsd In the Contract Doouments;

2. Unknown physlcal conditions at the slte, of an unusual nature, whioh
differ materiglly from the condltions ordinarlly encountered and generally
reooghlzed as inherent In the Work of the character provided for in the
Contract,

The Resldent £nglnear will promptly Investigate the sondltions.

C. Unlass otherwise agreed upon In writlng by Sound Transkt, within fourteen days
of the Contractor's Initlal wiltten notifloation of the Differing Slte Condition to
Sound Translt, the Contractor shall provids:

1. A detalled description of the Differing Site Condition;

2, A reasonable sstimate of tha price and time Impacts such Differing Slte
Condltlon shall cause to the Contraot; and

3, Substantive, contractual, and technical basls supporting the exlstence of
the Differing Slte Condition and Its Impaots,

D, Within 14 days from racelpt of the Contractor's detalled desorlption of Impaots,
Sound Translt shall elther:

1, lssue a Change Notice (CN)or & Change Order (COY;
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H,

4.12

2, Make a written determination that the event or condition does not justify
any changes to the Conftraot;

3, Request addltional Information, ot

4, Respond to the Contractor and Indicate when a determination wili be

made, If It cannot be made withln the above stated 14 days,

If Sound Translt finds that conditions ars materially different and cause a materlal
increase or decrease in the Contractor's cost of, or the time required for,
performance of any part of the Work under thls Contract, the Resldent Engineer
wiil make an equltable adjustment In the cost or the time required for the
performance of the Work, as provided in Paragraph G below,

No request by the Contractor for an equitable adjustment to the Contract for a
Diffaring Site Condltion shall be allowsd unless the Contraotor has glven the
requlired written notlos,

Cost anhd time adjustments for & differing slte condltien accepted as a changs by
the Resldent Enginesr shall be resolved In accordance with thls Articls and
Article 10, exoept to the extent that an equitable adjustment for any condition
otherwlee within the scope of this Sectjon has been addressed by unit price or
Provisional Jtem, which shall control If provided, All other provislons and
requirements of this Section shall apply to such conditions, ncluding without
Himitation, nofifloation obilgations and lnvestlgatlon requlrements with respect to
any such conditions,

After providing Notice to Sound Transit and upon recelving direction from tha
Resldent Englneer, the Gontraator shall be raquired to contirue with pstformeanoce
of all work pehding resolution of the Differing Slte Conditlon and maintain Its
progress with the Work,

If the Contractor does not agres with Sound Transit's determination that the
event or condltlon does not Justify any shange {o the Contract, the Contractor
must file a Clalm In accordence with Artlole 10, Delays and Clalms, or such right
to any adjustment In Contract Prios and/or Contract Time shall be walved.

VALUE ENGINEERING CHANGE PROPOSALS (VECPS)

Sound Transit encourages tha Contractor fo submit Value Engineering Chenge
Proposals (VECPs) In order to avall Sound Transit of potentlal cost or thme
savings or Increased safety during construction, The Contractor and Sound
Translt wlll share any savings In acoordance with this Sectlon, VECPs may be
submitted at any time after Notlce to Procesd.

The Contractor shall submit VECPs directly to the Resldent Engineer. ‘As a
mlnlmug. the following Information shall be submitted by the Contractor with
each VECP:

1, Description of the exlsting Contract requirements that are Involvad In the
proposed change;

2. Dascription of the proposed changs;
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3, Disousslon of differences between exlstihg requirements and the
proposed change, together with advantages and dlsadvantages;

4, temization of the Contract requirements that shall be ohanged If the
VECP ls aceepted (a.g., drawing numbers and speolfication);

1 Justifloation for changes In functlon or characteristics of each affected
ltem, and effect of the change on performance of the end item;

8. Effact of proposed change oh Ife-oycle costs, including operation,
maintenanoe, replacement costs, and life expectanoy;

7. Pate or ime by which a Change Crder adopting the VECP shall be
lssued In order to obtaln the maximum cost reductlon, noting any effect
on contract completion time or dellvery schedule; end

8, Cost estimate for existing Contract requirements correlated to the
Contractor's unit price or lump sum breakdown and the proposed
changes In those requirements, .

9. Costs of development and Implementation by the Contractor shall be
providad,

10, Addtlonal costs to Sound Tranelt {e.g., costs of testing, redasign, and
aeffect on other aontracts) shalf also bs estimated,

C. Sound Translt retalns the right to rejeot a VECP without review, without recourse
by the Contractor If a simllar change is already urder review; or If In Sound
Transit's sole opinlon, the potentla! savings are unlikely to Justify the oost of the
review; or If the proposed ohange Is otherwlse unacceptable {o 3ound Translt,

D. Sound Transit shail expeditiously process VECPs accepted for review but shall
not be flable for any delay In acting upon any VECP submitted pursuant to thls
Seotion, Sound Transit may acospt, In whols or in part, by Change Order, any
VECP submitted pursuant to this Section. Untll an order to prooceed 1s Issusd on
a VECP, the Coniractor shall remaln obligated to perform in acoordanoe with this
Contract, Change Orders made pursuant to this Seotlon will so state, Sound
Translt's declslons as to acceptancs or relection of any VECP shall be at Sound
Translit's sole disoretion and shall be flnal and not subject to review by a dispute
resolution process or otherwise,

E, If @ VECP submitied by the Contractor pursuant to this Sectlen ls accepted, the
Contract Amount shall be reduced by an amount equal to fitty percent of the
Estimated Net Savings (ENS) to the Contractor plus fifty peroent of Sound
Translt's Review Costs (STRC) (or the reduction = 0.6ENS + 0.6STRC). The
Estimated Net Savings shall be calculated by subtracting the Contraotor's Costs
from the Contractor's Estimated Gross Savings. For the purposes of this
Sectlan, the Contractor's Costs are defined as the reasonable costs incurred by
the Contractor In preparing the VECP and making the change, such as
cancellation or restocking charges; and the Contractor's Estimated Oross
Savinga are defined as the difference between the cost of performing the Work
acocording to the existing requirement and the cost to perform the Work according
to the proposed change. The Contractor's profil shall hot be considared part of
the cost and shall not be reduced by application of the VECP.
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F, The Contractor shall Inolude appropriate value englneering incentive provisions
In all subcontracts of $100,000.00 or greater, and may Include those provislons In
any subconiract. In determining Estimated Net Savings for oost reduction
proposals fhat Involve a Subcontractor, only actual costa to the Contractor and
Subcontractor, as deflned In Paragraph E. abova, will be sliowed as Coniractor
Costs. Inocentlve payments made to the Suboohiractor by the Contractor in
sonnection with the cost reduction proposal will not be allowsd in determining Net
Savings.

G. Sound Translt {8 subject to public disclosure of records In acoordance with
Washington State Law, Materlal and Information, which may be submitted as
pert of any VECP, wiil be subject to sush publlc disclosure pursuant to State law,

H, The compensation provisions of this Sectlon shall constifute the Contractor's
axclualve and complste compensation for Sound Translt's use of the VECP, and
the Contractor shall have no right to addlitlonal oompensation for future or
addltlonal uses of the VECP, Sound Transit shall have an absolute and
unrastricted right to use the conoepts, |deas, methods, matetials, and any ather
sallent feature of a VECP, for any purpose other than on the Confract or
confracts for which It was submitted,

1, Sound Translt's determination of the value of the Estimated Nat Savings I8 final.
ARTICLE 5 MATERIALS AND EQUIPMENT
5,01 GENERAL

A The Contractor shall furnlsh all materlals, Including without limitations, equipment
and completely or partlally assembled items, required to complete the Work,
exoept materlals that are deslgnated in the Contract Documents to be furnished
by Sound Translt.

B. Materlal and equipment furnished and Installed for thla Work shail be new and of
a quallty equal to or better than that specifled.

C. Sound Translt's acceptance of matsrlals on the basis of compilance
dooumentation, Inspection or testing shall not rellsve the Contractor of Its
obligatlon for conformance with the Contraat,

D, Manufacturera' waitantles, Instruotion sheets, and parte Hsts, which are to be

furnished with certaln materials, shall be dellverad to the Resldent Engineer
befors Acoaptance,

E. The materials and -equipment provided and work performed by the Contractor
shall strictly conform to the requirementes contalned In the Contraot Documents.
The burden of proof that the completed Work oconforms to the Contract
Documents shall be on the Contraotor,

5,02 MATERIALS CERTIFICATIONS

A, All materlals except materlals spaclited by brand name or mark or manufaciuter,
furnished for use or Incorporation In the Work, shall be covered by quallty
ceriiflcations, test results or other decumentation as required by the Contract to
establish compliance of the products with Contract requiremants. Unless spealfio
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a ( H.  The Contraotor shall maintain lts records In such a manner as to provide a clear
distinctlon between the direct costs of Work pald for or requiied to be paid for on
a Tlme and Materlal basis and the costs of other operations,

ARTICLE 10 DELAYS AND CLAIMS
10.04 GLAIMS
A, Notloe of Intent to Clalm

1, In order to recelve any reaovery or rallef under or in cennection with the
Contract, the Contractor must submit a written Notice of intent to Clalim fo
Sound Transt through the Resldent Engineer In accordance with the
provislons of this Article, Fallure to comply with these requirements shall
constitute a walver by the Centractor on any right, equitable or otherwise,
to bring any suoh olalm against Sound Transit,

2 The wrltten Notlee of Intent to Clalm shall set forth;
a, reasons for which the Coniractor belleves additional
compensation will or may be due;

b. nature of the oosts involved;

C. the Contractor's plan for mitlgating such costs; and

d. the Contractor's best estimate of the amount of the potentiel olalm,
( 3, The Notlos shall be submitted within ten (10) days after the event er
. oceurrence glving rise to the potentlal claim, or the denlal of a Request for

Change or the lgsuanae of a unllateral Change Order by Sound Transtt,
Howaever, If the event or-ocourrence 8 olalmed to be an act or omission of
Sound Translt, a Notloe of Infent to Clalm shall be glven by the Contraclor
within ten (10) days after the Contractor discovers the act or omisslon and
prior to the time for performancs of that portlon of the Work to which sueh
alleged act or omisslon relates,

4, The notles requiraments of this Artlole are in add!tlon to any other notloe
requirsments set forth In the Conlract,
B. Clelms
A10
7 gy ubm@m@m Al
L0RS i l‘:',d -}) o]
il han requested by Sound 5
sumt such further Information end detalls as may be requlred to
determine the facts and contentions Involved inh sald claim, The
Contractor shall give Sound Transit acoass to Its books, records,
and other materiale relating to the Work, and shall cause lts
Subeoniractors to do the same, so that Sound Transit can
nvestigate sald claims, The Contractor shall provide Sound
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Translt, on request, with coples of all such books, records, and
other material detarmined to be partinent te the olaim,

b, Fallure to submit sufflolent detall to permlt Sound Translt fo
oonduot a raview of the dlalm will result In rejectlon of the claim,

¢ Each olalm the Contractor submlis for an adjustment that ls
related to a delay for any cause shall be accompanied by:

(1) arevised construotion schedule refleoting the effects of the
delay; and

(2)  proposals to minimize thess effects,

d, If the Contraotor falls to submit any claim In writing In the time and
manner speclfled hereln, it shall walve any reflef that might
otherwlise be due with respect to such claim, Depending upon the
grounds for the rellef and the nature of the rellef sought, additional
Information andlor conditions of submittal may be speoified
elsawhere In this Contract,

0, The Contractor shall continue to work during the Dispute
Resolutlon procees In a diligent and timely manner as directed by
Sound Transl, and shall he governed by all applicable provislons
of the Contraot,

f, At all times during the course of the conflict or dispute resolutlion,
the Contraoctor agrass to oontihue to perform the Work with due
dillgenae, unless a Btop Work Order has baen lssued by Sound
Translt, In the event the disputed matter impedss cohtinuing
performance, the Contractor shall Inform Sound Translt In writihg
of the Impediment and seek direction as to how to proceed, If the
Contraoctor falls to provide such notlce to Sound Translt, It sheil be
assumed that the Contraolor Is procesding with performance of
the Contradt,

g. The Contractor shall maintalin cost records of all Work that Is the
basls of any dlalm In the'same manner as s requlred for time-and-

materlals work Ih Artlcle 9,09, Payment on Time and Materlal
Basls,

h. Both partles have a duty to taks all reasonable steps neceasary to
mitigate fosses resultihg from the dispute whather those losses
are thelr own or another party's losses, uniess such mitigation
would require the party lo relinquish thelr position In the dispute,

2, Submittal and Procassing of Claims

a. The Contractor shall submit Its claim in wrlting to the Resldent
Englneer. Sound Transk shall respond within sixty (80) days after
reosipt of the clalm, Sound Transit may request In writing, within
thirty {30) days of reosipt of the olaim, that the Contraotor provide
any additlonal documentation that may be required to support the
Confractor's clalm or documentation that may relate to defshses
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or claims Sound Translt may have agalnst the Contractor, Sound
Translt shall respend In writing to the Contractor's claim Including
any additional documsntation as requested by Sound Transit,
within elther thirly (30) days of receipt of salkd additlonal
documentation, If the Contractor responds durlng the Initlal sixty
(60) day perlod, or within & perlod no longar than that taken by the
Contractor In producing the additional dooumentation, whichever
is greater. In no event shall the extenslon of the response fime
resulting from Sound Transits request for additional
documentation and the Contraotor's ragponses fime be deemed to
walve any statutory limitsor rights to Sound Tranalt,

b, if the clalm is found to have merlt, the settlement will be
negotlated in compliance with Artlcle 4, Changes and Change
Order Process,

1 S R ToT TR L m tevthammractor
eyl T _ o lt

il ATEE
a Disputes Review Board (DRB), mediation or other means as
may be agreed upon batween the parties for sefiling a dlspute.

d, If the Dispute Resolution prooess finds the olalm to have merlt and
If both accept the finding, Sound Translt and the Contraotor wlil
negotlate the terms and vaiué of a Change QOrder In ascordanoe
with Article 4, Changes and Change Order Prooess,

3 In no avent shall any clalme be made after Final Payment Is made, except
for those olaims that are expressly reserved [n wiltihg as provided In
Article 9,08B. Fallure by the Contractor to submit claims In a timely
manner shall result In a walver by the Contractor as to stich olalms,

4, :hatmmmmmmmwmmmmmmm'
; e T A GG e MG e
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10.02. DELAYS

A Liquidated Damages

1, For each and every day that any portlon of the Work remains Incomplete
aftar 8 deslghated Contract Milestone, Including Intermedlate or final
completion dates, as speoliied In the Spedlel Provislons, damage will be
sustalned by Sound Translt. These damages may Inolude. but are not
necessarlly limited to the followlng:

a, Delays In completion and operation of the translt system;

b, Increased costs of Contract adminlstralion, englhesring,
Inspection, and other Sound Transit functlons related to the deslign
and construction cf the Project;
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o, Costes resulting from delays to Interfacing Contractors; and
d. Costs relating from impacts to businesses along the alignment.

2, Because of the difflculty in computing the actual materlal loss and
damages to Sound Transt, it Is determined in advance and agreed by the
partles hereto that the Contractor will pay Sound Translt the amount(s)
set forth in the Spaclal Provisions for each day of delay as reprasenting a
reagonable forecast of the aotual damages that Sound Transit will suffer
by the fallure of the Contractor t¢ -complete such Work, or portion thersof,
within said time(s). The execution of this Conlract shall constitute
aoknowledgement by the Contractor that it hee ascertained and agread
that Sound Transtt will actually suffer damages In the amount hereln fixed
for sach and every day durlng whioh the completion of the Work or
portlons thareof Is avoldably delayed bayond the spacified time(s),

3 Sound Translt may deduot assessed liquideted damages from any
monles due or that may become due the Contractor under the Contraot.
If such deducted monles are Insuffielent to recover the llquidated
damages owlng, the Contractor or the Contractor's surety or suret/es shall
Wy Ito Sound Transit any deflolency within 30 days after completion of the

ork. .

4, Where llquidated damages for contractor-caused delays are applicable,
Sound Transit shall not sesk actual damages for delay, however, to the
extont liquidated damages are not applicable, Sound Translt reserves all
other rights and remedles provided by law or under this Contraoct,

B, Extenslon of Time for Certaln Delays

1, Notlce of Delay or Potentlal Delay, lmmediately, but In any event no
more than flve (6) days, after the Centractor foresees or should foreses a
delay or & potentlal delay In the prosecution of the Work or upon the
ocourtence of a delay or patentlal delay that the Contractor regerds as
unavoldable, the Contractor shall hotify Sound Transit of such defay or
potential delay, Within flve (6) days of such notlee the Contractor shall
provide In wtiling the probabliity or the occurrence of such delay, the
axtent of the delay, the speolfic impaots and effects of the delay on oritical
path aotivitles and the Conatruotion Schedule, and Its possible cause, At
a minimum the written notloe shel} Inalude:

a. The facts underlying the potentlal delay;

b, The nature of the any additional costs which may be caused by
the potantial delay;

G The nature of any additlonal time which may be needed;
d. Contraclor's plan for mitigating such costs and delay; and
. An estimate of tha oost Impacts due to the delay or the potential

delay and an estimate of the tlme extenslon required for
mitigation, along with all substantiating facts and supporting data.

Federal Way Tranalt Genter Qeneral Provisions IFB No. RTA/RE 17-04
Rev. 8 - OCIP Sectlon 00200 Page 79

HAQonltoelatQunlonct FUIRGAREIRE DOT7-04, 1¥D + Fusfor] Way Tiendl Quritoni2, Sololotlon Bhaes\POWoluaiy 4 « intt-BRs-§P1-Div-Fotnistd ocllan 00200 GPs OQIP 03-14-0d.doo
i
- ) APPENDIX 2
XX1X

Page 468




2, The Contractor shall take Immediate steps to prevent, If possible, the
oceurrence or continuanoe of the delay. If this cannot be done, the
Contraotor and Sound Transit will detarmine how long the delay will
santinue and to what extent the proseoution and compistion of the Work
are belng or will be delayed thereby. Sound Transit will also determine
whether the delay ls to be considerad avoldable or unavoldable and notify
the Contractor of Sound Transit's detsrmination,

3, The Contractor agrees that no claim shall be made for delays for which
timely written notles, :as spedifled above, [s not made to Sound Transit.

C. Avoldable Delays

1. Avoldable delays [n the prosscution of the Work shall Inolude delays that
could have been avolded by the éxerolse of due care, prudence,
coordination, foresight and dlligence on the part of the Contractor, lts
Suboontractors, or its Suppliers at ny tler, Examples of avoldable delays
Include, but are not limited to!

a. Delays that may In themselves he unavoldable but do not
necessarlly prevent or delay the prosecution of parts of the Work
or tha completion of the Work within the Confract Time (e.g., fit
within the Float time shown on the Construction Schedule(s).)

b. Time assoclated with the reasonable activities of Sound Tranastt,
third party stakeholders or other ocontractors employed hy Sound
Translt that do nol nhecessarlly prevent the completion of the
Contract within the Contract Tima.

o) Delays that may In themselves be unavoldable, but which do not
affect any Crltical Path actlvity on the acoepied Construotion
Sohedule(s),

d, Strikes, normal weather cendiiens, mechanical breakdown,

squipment fallure, and acts of hegligence by the Contractor'a
foross, Including Subcontractors and Suppllers.

8, Delays in the prosecution of the Work due to:

{1)  The Contractor's fallure to provide sufficlent resources,
Inoluding, but not limited to:  personnel, equipment,
materlal, or plant;

(2)  The Contractor's fallure to submit requlred work products
in a timely manner;

{3)  The Contractor's fallure fo procure and/or dellver materials
end/or equipment In‘a timely manner,

2, If requested by the Contractor, Sound Transit may grant an extension of
{ime for the avoldable delay, If Sound Transit determines that an
extensioh 18 In Sound Transit's best interest. Time extenslons shall be
fssued through a Change Order.
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D, Unavoldable Dalay

1, An unavoldable delay meang
| B delay In the rosecution .
gzlr;r;gt :ﬁa,rleﬁ]igggg Salavo'lr;ir?btle under ParaZraph 1 O.ngf. ﬂben\é\mm
. J delays that result from cauwses beyond t
the Contractor and that could not o the ool of
8ve been avolded b the ol
oare, prudence, coordnation foresight, and enoe y part of
=Contraoto_r, lts Suboontractors' or Its Suppllers at gn??laerogggié};e\%ﬁwthe
provision Is Specifically . 2ging

rovid
oF Mitigating seeh delayp 8d In the Contract Pocuments for Managing

Examples of Unavoldable Delays Includs,

but are not limited to:
a. Acts of God, '

b, Flre,
G, War,
d, Riot,

8, Unusually Sevars Weather, Unusually severe weather conditions
shall not be deemed Unusually severe If they fajl within two
standard deviations from the mean of data recorded by the 1.8,
Westher bureau for the Seattle and Tacome metropolltan area
over the past twenty (20) years, Impacts of on-going weather
conditlens shall be updated weekly by the Contractor and
provided to Sound Transit. To Preciude the diffiotltles of actua)

Ite shall be expresely deemed to be the same as that measured
at the Seattle-Tacoma International Alrport by the Environmental
Data and Information Service of the Natlonal Ooeanio and
Atmospheric Administration ("NOAA") of the U.8, Department of
Coimmeroa,

f, Epldemle,

3 Extenslon of Time: For delays that the Contractor has glven notice
pursuant to this Sectlon, and conslders o be unavoldable, the Contractor
shall submit to Sound Transit complete written information demons.tratlng
the effect of the delay on the critloal path on the acoepted Construction
Schedule, The submissien shall be made within ten (10) days after the
end of the ocourrence that Is olaimed to be respon?lblg for the
unavoldable delay, Seund Translt will review the Centractor's submlsalou}
and detetmine the number of days of unavoidable delay and the effect ot
suoh Unavoldable delay on such orltical path. Sound Translt may gralrlm
an extenslon of time lo the extent that unavoldable delays nelcessgr» ?\
affect the critical path in the Construction Schedule(s). Durd ng't SL:}?)
extenslion of time, llquidated damages will not be charged g ung
Contrastor, [t Is understood and agreed by the Contractor and Se b
Transit that dme extenslons due lo unavoldable delays n?ﬁesbsvarky
Involve critlcal path operations that wouild prevent completion of the Work,
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or portian thereof, within the Contract Time. Time extensions shall be
lssued via a Change Order,

E, Concurrent Delay

If Sound Translt determines that there are delays to the project es a result of
concurrent delays for whioh both the Contractor and Sound Transit are
oontributors, Seund Transit may grant a time extension, Howsver, no
compensation wil be dus to the Contractor for thls time extenslon due to the
conourrent nature of delays,

F, 8hortage of Materlals

No extenslon of time will be grented for & delay caused by a shortage of
materials (exospt Sound Transit-furnished materlals), unless the Contractor
furnishes to the Resldent Englneer dooumentary proof that the Contractor has
diigently made every effort to obtaln such materlals from all known sources
within reasonable reach of the Work .and further proof In the form of critical-path-
analysis data as required in Seotion 10.01, Clahms, that the Inabllity to obtain
such materlals when orlginally planned did In fact cause g delay In final
completlon of the antire Work whioh oould not be compensated for by revising
the asquence of the Contraotor's operations. Only the physlcal shortage of
material will be oonsldered under these provisions as a causs for extenslon of
time; and no conslderation will ba glven to any olaim that materlal could not be
obtalned at a reasenabls, practical, or aconomlcal cost or price, unless It is
shown to the satisfaction of the Resident Englneer that such materlal could have
besn obtained only at exorbliant prices entirely out of line with current rates,
taking ‘Ilnto account quantities Involved and the usual practices In obtaining such
quantlties,

G, Compensatlon for Certain Delays

To the extent that the Contragtor proves (a) that the Contractor has been delayed
in completion of the Work by reason of chenges made by Sound Transit under
these General Provislons, or a Stop Work Order, or by any other action or
omisslon of Sound Translty (b) that the Contraclor was not cohourrentiy
respohsible for the dslay; (c) that the Contractor has suffered actual losses as a
resuit of tha delay; (d) that but for Sound Transit's actlons, the Contractor could
not have suffered such aciual josses; (e?( that the Contractor could not have
mitigated such actual losses desplie taking all precautienary and remedial
aotlons; and (f) that the delay wes not within the contemplation of tha Contract;
then Sound Transit shall pay to the Contractor as full compensation for eny such
delay, and for any aoctual and real dlsruption whlch may have been assoolated
with any such delay whioh the Contractor can dearly quantify and oalculats, the
amount of the actual loss as computed In acocordance with the Contract
Documents, provided that the Gontractor shall striotly comply with the notioe and
other claims prosedures set forth In Seotlon 10,01, Clalms, Unlesa the
Contraotor satisfles the provisiohs of this Ssotion, the Contractor's sole ramedy
for ‘Sound Tranelt-caused delay shall be an extension of time under Paragraph
10.02B, Extenslon of Time for Certain Delays.
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ARTICLE 11 DISPUTE RESOLUTION
1.01 PURPOSE OF DISPUTE RESOLUTION

The purpose of this Dispute Resojution Sectlon Is to provide a struotured approach for
the parlles to resolve disputes falrly at the lowest level possible without incurring
sighificant administrative costs, It |s agreed by the partles that the partles shall enter into
the dispute resolutlon process in good falth and that use of the dispute resolution
processes for purposes other than resoiving a legliimate dispute (e.g. as a delay taotic)
shall be evidenoce of bad falth [n the performance of this Contract,

14,02 CONTINUATION OF WORK WHILE DISPUTE RESOLVED

At all times during the course of the conflict or dispute resolutlon, the Contractor agrees
fo continue to perform the Work with due dillgence, untess a -Stop Work Order has besn
lssued by Sound Translt, In the event the disputed matter Impedes continuing
performance, the Contraotor shall Inform Sound Transit tn writing of the Impediment and
seak dlrection as to hew to pracsed, If the Contractor falls to provide such notlee to
Sound Transht, It shall be assumed that the- Contractor Is procseding with performeance of
the Contract,

11.03 DUTY TO MITIGATE

Both parties have a duty to take all reasonable steps necessary to mitigate josses
resulting from the disputs whether those losseas are thelr own or another party's losses,
unless such mitigation would require the party to relinquish thelr position In the dispute,

11.04 PARTNERING
A, Preventing Conflict

1. The partles agres to use the ptinclples of Project Parthering:
oollaboratlon and cooperation to ldentify and engage Ih measures to
prevent and resolve potentlal sources of confilct before they escalats Into
dieputes, clalms, or lega! actions, Such measures should extend to all
levels of the Worly, Including lower-tiered Suboontractors, and may
Incluide the following:

a. Candueting a one-day workshop to "kick-off* the performance of
the Work hy Introducing the concepts of Project Partnering and
holding follow-tip workshops at least annually,

b. Developlng and Implemanting a Partneting Aotlon Plan devoted to
developihg and malntalning & oollaborative atmosphera on the
project at all levels,

C. Peveloping and Implementing & Dispute Escalation Proocess,

d. Conducting facllitated, Executive Partnering Sesslons among the
serlor managers of each party to discuss Issues rejated to
potential conflicts and to engege In collaborative problem solving.

e, Conducting tralning for all parties in teambuilding, collaborative
problem solving and conflict resolution skllls,
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1, Conduoting evaluatlons of the Prolect's partnering efforts,
including language from this Bection In oontracts for
Subcontractors who become Involved in the performance of the
Work,

2 Sound Translt will provide the Parinering Faollitator and Facllities, Al
other oosts assoclated with the Contractor's perticipation In the partnering
program shall be Included In the Contract Price.

B, Resolving Conflicts

1. Sound Tranalt and the Contraotor agres to use thelr hest afforts to resolva
disputes arlsing out of or related to thls Gontract uslhg good falth
negotiations and the principles of Project Parthering by daveloping end
Implementing a Dispute Escalation Proocess that provides for the timely
resolution of disputes as olose to the thelr polnt of orlgin as possible, It Is
agreed that the faregoing will not negate any of the Confraot requiremsnts
for providing timely notloe and the timely submission of doouments that
are requlred elsewhare In the Contract Doouments,

medtation, & medlator shall be ohosen that Is agreeable to all partles
Involved In the dispute and such agreement shall not be unreasonably
withheld. All statements made by parties Involved in the dispute to the
mediator shall remain confidential and shall not be disciossd by the
mediaior In any litigatlen or other olalm proceedings, All patties hereby
agree fo suoh terms and signature of the Contract provides written
oonfirmation of these terms,

14.05 DISPUTES REVIEW BOARD

A, Disputes Review Board (DRB) may ba establlished to assist In resolving olaims
onthe Project. Disputed olalms may be heard by the DRB only after the claims
process detalled In Section 10,01, Clalms, has beeh completsly foliowed,

B, Tha provisions for establishing a DRY, if a DRB Is to be utillzed in this Contraat,
will be provided In the Speclal Provielons In the Section entitled Disputes Raview
Board Procedures. The Three Party Agreement to be used In establishing a
DRB is also located Ih that section.

C, Where no approved DRB ls currently establlshed or currently operating, the
parties will utllize thelr best efforts to negotlate resolution of clalms In good falth
utillzing an Disputes Resolution process such as mediation, or other recognized
Dlsputes Resolutlon process for setting a dispute, acceptable to the partles to

the Contract,
Nl AYSTR MO RPN S MRATIRYR ST

It Is the Intention of this Article that differences between the partles arleing under and by
virtue of the Contract shall be brought to the attentlon of Sound Translt at the sarllest
possible fime In order that such matters may be seitled without a claim belng filed, If
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posslble, or other appropriate actlon promplly taken, The Contractor agrees to defer, In

tha absance of spaclal written notlce glven by Sound Translt, the cammencement of any §
lagal actlon agalnst Sound Transit on a matter required to be covered by written Notlce ¥
of Intent to Clalm pursuant to Paragraph 10.01A, Notlee of Intent to Clalm, untll all of the ¥
adminlstrative and dispute resolution procesees have been exhausted, ¥

ARTICLE 12 SUSPENSION AND TERMINATION
1201 STOP WORK ORDER

A. Sound Trarelt may at any time and for any reason within It sole disoretion lssue
a written order to the Contractor thereby suspending, delayihg, or Interrupting all
or any part of the Work for a specified period of time.

B, In the avent that It become necessary for Seund Transit to suspend all, or a part,
of the Work, Sound Transit witl dellver a wrltten Stop Work Order to the
Contractor, which shall describe the followlng:

1 Identification of the work 1o be suspended;

2 The dates and time upon which the Stop Work Order shall be effective;
3. The perlod of time during which Work will be suspended, If known;

4, Diractions 1o be teken regarding subconiracts; and

Other Instructions required to safeguard the Work and to prevent property
damage and personal injury.

C. The Contraotor shall comply immediately with any wrliten order it receives frem
Sound Translt suspending the Work and take all reasonable steps 1o minimize
costis allooable o the Work covered by the suspension durlng the perlod of Work
stoppage, The Gontractor shall resume performance of the suspended Work
upoh explration of the nolles of suspenslon, or upon direction of Sound Tranalt,

D. Within the perlod speolfted by the Stop Work Order, or within any extenslon of
that petlod, Sound Translt may;

1, Terminate the work aovered by the Stop Work Order;
2. Canoel the Stop Work Order; or
3. Allow tha parlad of the Stop Work Order to explre,

E. Costs Assoclated with a ‘Stop Work Order

1 If & Stop Work Order Is canceled or the perlod of the Stop Work Order
explres, the Contractor shall resume work,

TN

The Gontraotor may be allowed an Increase |n the Total Contract Price or
an extension of time, or both directly attributable to any suspension,
provided that:

a. The Contractor submits a Request for Change in accordanca with
the requirements.of the Contract Doouments!
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APPENDIX 3

i PCL CONSTRUCTION SERVICES, INC.
SUBCONTRACT

Project No: 85701053 .
Sabeontract No.: 572844 QS {

Cost Code: _022-200
M‘B)ﬁ:i coL Asuﬁ?“

THE PROJECT
WHEREAS Contractor has entered into or will enter into a general construntion contract (“The Prime Contract”) dated with the Central
WMW#). to furnish cerfain materials, l2bor, and services necessary for the construction of! Federsl Way

Imﬂ.&@smewﬂmmdmummmﬂﬂwﬂ.ﬂmmmmhmmﬁmmmmm
documents hereinafer desxzibed, including certain drawings, specifications mnd eddends prepared by KPFF._Consultiog Eneinecrs
("Architect/Engineer*). ,

WHEREAS Cantractor desires 1o retaby Subcontractor to fumish certain portions of the material, sbor, andfor services for the Project.
NOW, THEREFORE, Contractor and Subcontractor agres as follows:
SECTION1
SUBCONTRACT WORK

11 Subcontractor shall, as an independent contractor, provido sud furnish all labor, materials, tools, supplies, cquipment, sarvices,
facilities, supervision and administration necessary for the proper and complete performance and aceeptance of the following partions of the work

" (hexcinufier the "Subcontract Work® 23 more specifically defined in the Unifarm Spedll Condidonl tu Subcuntzm) forlhe Pm!ua, togeﬂm- with such

other partians of the drawings, specifications and addenda as related thereto; §y

1.2 Subcontrector [5] is [ is not required 1o adopt end Implement a mandafory drag and alcohel testing program in socordance with
Par’ ok 6.7 of the Uniform Specia! Conditions to Subcontract,

SECTION I
SUBCONTRACT PRICE
In consideration of Subcontractor’s performance of this Subcontract and the Subcontract Wark, and st the times and subjeot to the terms and
conditions herelnafter set forth, Contractor shall pay to Subcontractor the total sum of One Mililon, Ningty-Threo Thonsand, Three Hondred Thirty
Ty 2nd 60/109, (5,1,093-332.00), hersinafter the "Subcontract Price.
SECTION IO
SPECIAL CONDITIONS

The Uniform Spealal Conditions to Subcontract (Revised 01/99), contalning Articies 1 through JDCII. are incorporated in the Subcogtract as
thongh fully set forth herein, Subcontractor hereby acknowledges receipt of the Unifonm Spectal Conditions to Subeonitmet.

This Subocontruct is acknowledged and executed as of the date sct forth abave.

Nome PCL Construction Services, dnc.
By. %’ 2-B-o e
?%¢%¢m4$”

Garth H. Hornland

= Administration Managar

PLEASE RETURN:

Two copies of the Subcontract and Exhibit "A" (If any) duly executed for execntion and return by Contractor,
Executed Certification of Eqnal Employment Opportauity, i appifeable.
Certificste(s) of Insurance Complistes.
Executed Performance and Payment Bonds, as required,

Copyright 1999 PCL Enterprises. Inc
Al Rightr Reserved

This Subcontract form ls the property of PCL Enterprises, Yoe. and may not be vsed by spy unreluled coprpany or person withowut its written permission,
' Subtontractor Fie Aszcoupting Jobsite Froject Maunger

Exhibit % 5
i
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made in any proceeding authorized by the Prire Contract. Subcontractor’s compensation on claims described n Paragraph 12.4 shall be
Hmited to the compensation actually pald to Contractor tu connection with those clalms, and recedpt of such payment by Contractor is &
condition precedent to Contractor’s obligations hereunder.

12,8 Jomder of Subcontractor: Contractar may, in Its sole discretion, join Subcontractor in any dispite resolution proceeding to
which Contractor I8 or becarnes & party and which, in Contractor’s sole judgment, relates to or affscts Subcantractor’s parformance of the
Subcontract Work, including: (s) any dizpute resolution procedure provided in the Prime Contract for disputes arising between
Contractor, Owner and/or others, including arbitration und submission {o Architect or Engineer; (b) ftigution; (c) administrative °
proceedings; and (d) amy other dispute resohrtion proceeding applicable under the prevalling law. If 50 jolned, Subcontractor ghall

* participate at #ts own expense In sald proceeding, shnbebomdbyhsomcnme.mddnl!dmiuorubuemymedhdnn.mb&uﬁonor

fitigation proceedings knstituted aguinst Contractor under Parsgraph 12.7.
12,7 Claims between Contrsctor and Subcontracior:

12.7.1 If either party has claims agalnst the other which sre not covered under Paragraphs 12.3 through 12.6, the clatmant
shall provide written notice of such claima to the other party within sixty (60) days after the clalmant knew or should
have known of the facts gving rise to the clalm, except as otherwise provided tu Paragreph 122, Prior to the
commencement of arbitration or litigation, each party agrees, upan the written request of the other party, to submit
thedlhnlbo:medinnrmdtonqoﬁmlngnndmthinummmmmh:udmentoﬂhedmugdhunn
shall be governed by the Construction Industry Medistion Rules of the American Arbitration Association, Neither
party .hll:l proceed with arbitration or litigation while mediation ls ongolng, except as otherwise provided In

. Paragreph 12.6.

12.72 With respect to the claims identified in Subparagraph 12.7.1, f nelther party requests medlation, or if mediation does
not resolve the dispute, Contractor may elect st any time to arbitrate or to litigate the dispute, and Subcontractor
hereby agrees to arbltrate if 8o elected by Contractor, Subcontractor agrees to dismiss or shate any proceeding
pending in a forum other than that selected by Contractor. Any arhitration proceeding shall be gaverned by the
Construction Industry Arbitration Rules of the American Arbitration Association, as supplemented by Subparagraphs
12.7.3 and 12.7.4 and by Faragraph 12.8 bereof. No arbitration or litigetion shall include by conaclidation, joinder or in
sy other mannes, parties other than Owney, Architect, Engineer, Contractor, Subcontractor and any other persans
substantially Involved in a common question of fact or law, whose presence s required if complete reliefis to be
sccorded, ¥ arbitration is selectad bry Contractor, the award rendered by the arbitrator(s) shall be fingl, and judgment
ruey be entered upon } In accordance with appfcable law in any court having jurisdiction thereof

12.73 Subcontractor agrees to réquire its sureties and insurers to be bound by any arbitration award against It
Notwithstanding any provisions of law or rule of arbitratios to the contrary, any party to a0 arbitration agreed to
herein may avail itself of the discovery procedures provided for in the Federal Rulea of Civil Procedure,

12,74 Nelther Subcontractor nor Contractor ahall conmumence or proceed with mediation, arbitration or Titigation against the
other, nor assert a defense in any such prooeeding, without having first determined thiat, to the best of its knowledge,
information and belief, formed after reasonable Inquiry, said clalm or defense is wellgrounded in fact and Is worranted
by existing law or & good faith argument for the extension, modification or reversal of existing law, and 1t s not
Interposed for any Improper purpose such as {o harasa or to cause unnecessary delsy or needless ncrease in the cost
of mediation, whitration or litigation. If either party violates this provision, the presiding court or arbitration panel,
upon motion, shall impose upon the violating party an appropriate sanction, which shall include an order to pay to the
:eﬂ:r party the reasonable expenses incurred because of such violation, lncluding the award of reasonahle attorneys’

128 Generul Provislons

12.81 Subcontractor shall proceed with the Subcontract Work and matntaln its progress iu all respects during the pendency
of any claim, dieputa, medistion, arbitration or Litigation.

12.82 If the elections afforded Contractor in Subparagraphe 12.7.1 or 12.7.2 hereof are not enforceable, then both parties
shall be bound to arbitrate the dispute in sccordance with the requirements of Subparagraph 12.7.2,

12.8.3 K Contractor has provided any bonds pursusat to 40 US.C, Section 270(a), et seq. (the "MMler Act™) or pursuant to
any state or local statutory or regulatory requirement, Subcontyactor agrees to stay any action or clsim agaiust
Contractor and/or its sureties arlsing out of or relating to the Subcontract or the Subcontract Work pending the
complete and final resolution, including sppropriate appeals, of all claims lvolving the Subcontrect or the Subcontract
Wark stbmitted pursuant to any of the dispute resolution procedures set forth in the Prime Contract oc In Paragraphs
12.3 through 12.7 hereof, This provision In no way excuses or stays Subcontructar’s obligations to file any and all
notices or clalms &s required by statute, code, rule, regulation or bood.

12.84 Should elther party file a claim or demand arbitration to enforce asy of the provisions hereof, to protect its interests in

- sy manner arising under the Subcontract, or to recover on a surety bond furpished by s party to the Subcontract, the
prevailing party shall be entitled to recover from the other party and its suretiey all rezsonable attorneys’ fees, costs,
charges, expert witness fees, and expenses Incurred in sald

12,85 Subcontractor walves its right to trial by Jury [n any ltigation to which lt i8 or becomes a party under the provisious of
the Subcontract. Subcontractor agrees to Include this coudltion in-cvery subcontract and sgresment for materials,
supplies, abor or equipment entered into by Subcontractor in regard to the Subcontract Work.

12.8.6 The validity, Interpretation, and performance of the Subcontract chall be governed by the laws of the State in which
the Project {a located, and Subcontractor hereby submits to the jurisdiction of that State. Any mediation, arbitration or
legal proceeding permitted hereiinder shall be commenced and proceed in the county in which the Project Is located,
unless the parties agree In writing to a different location.

12.8,7 Subcontractor sgrees that Contractor’s sureties are intended third-party beneficlaries of this Article X1,
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