(730 9 673092

NO. 67309-2-1
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE

STATE OF WASHINGTON,

Respondent,

RECD

MAR 1512012
KNUTE FENSTAD,

King County Prosecutor
Appellate Unit
Appellant.

ON APPEAL FROM THE SUPERIOR COURT OF THE
STATE OF WASHINGTON FOR KING COUNTY

The Honorable Susan Craighead, Judge

REPLY BRIEF OF APPELLANT

=2
DAVID B. KOCH= " =,
Attorney for Appellant

=M
e
NIELSEN, BROMAN & KOCH, PLLC
1908 E Madison Street
Seattle, WA 98122
(206) 623-2373

¢0:n Wd Gy



A

B.

TABLE OF CONTENTS

ARGUMENT IN REPLY

CONCLUSION..............




TABLE OF AUTHORITIES

Page
WASHINGTON CASES
State v. Jones
118 Wn. App. 199, 76 P.3d 258 (2003) ......oovvveeeieiiiiiiiiiiieeeeeee, 2
RULES, STATUTES AND OTHER AUTHORITIES
RCOW 9. 94 A 703 oo, 1



A. ARGUMENT IN REPLY

The State properly concedes Judge Craighead erred when
she ordered Fenstad to participate in a mental health evaluation
and treatment. Brief of Respondent, at 6-7.

As to the substance abuse evaluation and treatment,
however, the State argues it is authorized as “crime-related
treatment” under RCW 9.94A.703(3)(c). Brief of Respondent, at 4-
5. For factual support, the State cites to Dr. Julien’s testimony that
Fenstad had been prescribed, and was under the influence of,
Ativan at the time he committed the robbery. Brief of Respondent,
at 2-3. The State then.argues:

There is no question that the treatment
requirement is reasonably related to the crime
Fenstad committed. Fenstad’s entire defense was
based on the abuse of alcohol and prescribed drugs. .

Brief of Respondent, at 6.

To the extent the word “abuse” modifies alcohol and
prescribed drugs, it is inaccurate. While Fenstad’s defense
certainly involved the intentional, abusive, and excessive
consumption of alcohol, it did not in any way involve the abuse of

prescribed drugs. Ativan is used to treat anxiety and alcohol

withdrawal. 3RP 32, 42, 73. Ativan was prescribed to Fenstad,



who took it on a doctor's advice. There is no indication Fenstad
intentionally abused Ativan to cause a black out. See 3RP 38-43,
46-48. The State’s expert contested there had ever been a black
out. 3RP 73-74.

In addition, Judge Craighead expressly rejected any notion
the Ativan contributed to the crime. See 5RP 24 (“'m not
convinced you were acting, um, under the influence of the Ativan.”).
This finding, which is not acknowledged or addressed in the State’s
brief, indicates use of the prescribed Ativan was not crime related

because it did not contribute to the offense. See State v. Jones,

118 Wn. App. 199, 208, 76 P.3d 258 (2003) (crime-related

treatment must relate to problem that contributed to offense).



B. CONCLUSION

The sentencing conditions pertaining to evaluaﬁons and
treatment for substance abuse and mental health issues must be
stricken.
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