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A. INTRODUCTION 

Anne and Kraig Oman's brand new 2010 Pontiac Vibe was 

destroyed when Sean and Gina Thorne's 2007 335xi BMW parked next to 

it suddenly caught fire at the South Bellevue Community Center on the 

early morning of November 4, 2009. The domestic BMW distributor, 

BMW of North America, LLC (BMW NA), asserts it is without liability 

for the mishap under the Washington Product Liability Act (WPLA). The 

trial court agreed, and granted BMW NA's motion for summary judgment 

on April 8, 2011. However, the court's order should be reversed because 

it misapplied the standard for the res ipsa loquitur method of proof of 

BMW NA's negligence. Even without a negligence claim, the Omans still 

have a viable claim against BMW NA for breach of express warranty 

underWPLA. 

The Thomes' BMW experienced engine misfires and rough 

running during the weeks before the incident, including moments before 

the blaze. On October 26, 2009, Mr. Thorne took his car to BMW of 

Bellevue to fix the problem. Based on its negligent reliance on the wrong 

service bulletin, BMW of Bellevue did not make any repairs, having 

misdiagnosed the symptoms as requiring merely a software update. BMW 

of Bellevue should have checked for leaks in the high-pressure fuel pump 

and fuel injectors in the BMW's N54 engine, a model with a history of 
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fuel system problems. Instead, BMW of Bellevue told Mr. Thome his car 

was fine to drive and to return when the software update was available. 

Nine days later, the BMW spontaneously combusted, taking the Pontiac 

with it. 

Like BMW NA, BMW of Bellevue asserts it has no liability to the 

Omans for the loss of their new car. The trial court granted BMW of 

Bellevue's motion for summary judgment on April 8, 2011. The court's 

order should be reversed because the court did not make all reasonable 

inferences in the light most favorable to the Omans as required. 

B. ASSIGNMENTS OF ERROR 

(1) Assignments of Error 

1. The trial court incorrectly applied the res ipsa loquitur 

method of proof to appellants' theory that BMW NA negligently 

distributed and supplied the BMW 335xi. 

2. The trial court failed to make all reasonable inferences 

from the evidence in favor of appellants' theory that the fire was caused 

by a fuel system malfunction which BMW of Bellevue negligently 

misdiagnosed nine days before the fire. 

(2) Issues Pertaining to the Assignments of Error 

1. Must a proponent of the res ipsa loquitur method of proof 

of negligence affirmatively rule out all possible causes of the harmful 
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instrumentality, other than the defendant's negligence, to successfully 

defeat defendant's motion for summary judgment? (Assignment of error 

number one.) 

2. Does the exclusive control element of res ipsa loquitur 

always require that the defendant had actual physical control of the 

harmful instrumentality at the time the harm occurred? (Assignment of 

error number one.) 

3. Is it reversible error when a trial court fails to take all 

reasonable inferences from the undisputed facts in favor of a non-moving 

party when ruling on motions for summary judgment? (Assignment of 

error number two.) 

4. Is it reversible error when a trial court fails to take all 

reasonable inferences in favor of a non-moving party's expert witness 

opinions when ruling on motions for summary judgment? (Assignment of 

error number two.) 

C. ST ATEMENT OF THE CASE 

On October 4, 2009, appellants Anne and Kraig Oman purchased 

their first new car in 17 years, a brand new, black 2010 Pontiac Vibe. CP 

99. Only a month later, the unlucky couple lost their new car suddenly 

after a 2007 BMW 335xi parked next to it burst into flames, destroying 

both the Pontiac and its contents. 
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Just before six a.m. on the morning of November 4, 2009, Anne 

Oman parked her new Pontiac Vibe in the first parking space at the South 

Bellevue Community Center in Bellevue, Washington. Id. She entered the 

building and began teaching an exercise class there. Id. Moments after she 

arrived, Mr. Sean Thome backed his black 2007 BMW 335xi into the 

parking space next to Mrs. Oman's car, having driven it for only about one 

minute from his house nearby. CP 110. He entered the community center, 

and the next thing he knew, the front of his BMW was fully engulfed in 

flames with the Bellevue Fire Department on the scene. CP 222. 

Additionally, Mrs. Oman's new Pontiac, her laptop computer, 

computer bag and other personal items were destroyed by the fire 

emanating from the BMW. Along with the financial losses caused by 

destruction of their car and personal property, the Omans, already busy 

raising three children, experienced several months of considerable 

inconvenience by having to rent another car, deal with their insurance 

company to obtain the full benefits of their policy, and find legal 

representation. CP 27. 

Like Mr. Thome, Mrs. Oman was inside the community center 

working out when the fire started. CP 51, 99. As the Bellevue Fire 

Department arrived on the scene at 7:01 a.m., 10 foot tall flames from the 

BMW's engine compartment were blowing onto the Omans' car. CP 109-
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110; 418 (Lieut. Todd McLean Declaration). The 10 foot tall flames from 

the BMW were engulfing the driver's side of the new Pontiac and had 

broken out the Pontiac's driver's side windows. CP 110. The fire 

originated in the "engine area, running gear, wheel area" of the BMW. [d. 

The engine compartment of the 335xi was the most likely area of origin. 

Id .. "Fire then extended to the tires, exterior, and then ignited the [other] 

vehicle ... " [d. The 2007 BMW had approximately 35,000 miles on it at 

the time. CP 146. 

Respondent BMW NA was established III 1975 as the U.S. 

importer of BMW luxury/perfonnance vehicles. CP 39. On June 28, 

2007, BMW NA, headquartered in New Jersey, received Mr. Thome's 

335xi from Gennany where it was built. CP 165. The car had a 6-

cylinder, 3.0 L engine with feedback fuel system, fuel injection and a three 

way catalyst. CP 148. When Mr. Thome leased it brand new on July 7, 

2007 from a dealership in Colorado, BMW NA issued a new vehicle 

limited warranty ensuring the car was free of defects in its workmanship 

and materials. CP 121-123, 148. 

Nine days after the fire, BMW NA Consultant in the Special 

Product Investigation Department in New Jersey, Steve Kossar, sent a 
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customer loyalty letter to Mr. Thorne to maintain him as a BMW owner.l 

CP 140. Mr. Thorne received $1,500 from BMW NA towards purchase of 

another BMW after describing in a one paragraph email his problems with 

the car before and after he took it to BMW of Bellevue for repairs, BMW 

of Bellevue's response to his complaints, and the Bellevue Fire 

Department's conclusion that the fire started in the BMW. CP 123, 135-

140. 

Throughout the two years and four months they had the 335xi 

before the fire, the Thomes never performed their own repairs or 

maintenance on their BMW. Rather, BMW of Bellevue performed all 

work needed whenever maintenance was necessary. CP 122. Just days 

before the fire, the BMW had experienced engine trouble. Mr. Thorne 

encountered a misfire during initial start-up which caused a rough idle, 

reduced power and an engine light to come on. [d. However, the car ran 

fine once it was warm. [d. 

I Mr. Kossar's letter stated, "In appreciation for your loyalty to the BMW 
brand, and in the hope that your unfortunate incident with the above 
referenced vehicle will not end that relationship, we are providing you 
with the following goodwill: BMW of North America, LLC will 
reimburse you $2,500 upon submission of proof of purchase or lease of a 
new BMW vehicle, or $1,500 for a Certified Per-Owned (CPO), from 
an authorized BMW Center, at any time within one year from the date of 
this letter." CP 140. 
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On October 26, 2009, Mr. Thome took the car to BMW of Bellevue 

to fix it. CP 130. Between 1:53 p.m. and 2:42 p.m. that day, the dealership 

ran a diagnostic test and confinned the complaints about the misfires. [d. 

BMW of Bellevue then consulted one BMW service infonnation bulletin, 

SI B 12 06 09, and attributed the problem to a software error. [d. BMW of 

Bellevue, "per foreman," detennined it was necessary to wait a week until 

updated computer software could be obtained. [d. Having spent less than 

an hour assessing the vehicle, BMW of Bellevue gave it back to the Mr. 

Thome without making any repairs, telling him there was " ... no fix and 

that the car was fine (sic) to drive until software was available in a 

week ... " CP 138. The dealership never perfonned any repairs to the car. 

[d. 

When assessing the car, BMW of Bellevue consulted SI B12 06 09, 

Misfire Faults Are Stored due to a DME Software Error (hereinafter 

"Software Error Bulletin.") CP 450. The Software Error Bulletin is for 

misfire faults occurring at full operating temperatures - most frequently 

after driving for an extended period of time. [d. It also contains this 

warning for misfires during cold starts: 

Il\.fPORT ANT NOTE: 

For N54 misfire faults occurring during a cold start, refer to SI B 13 

04 09 for additional diagnostic information. 
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CP 451. The BMW service information bulletin SIB 13 04 09 is entitled 

Diagnosis of Cold Start Rough Running with Misfire Faults 

(hereinafter "Cold Start Bulletin.") CP 453. The first line of the Cold Start 

Bulletin reads, "The customer may complain that during the cold start in 

the morning, the engine runs very roughly and the Service Engine Soon 

lamp is illuminated." CP 453. It further advises that the engine rough 

running complaint can be reproduced on a cold start in the workshop. 

Consistent with the problem described in this bulletin, Mr. Thome had 

experienced misfires with his car during initial morning start up. CP 122. 

The Cold Start Bulletin warns that the service technician will find, 

" ... the spark plugs, removed from the misfiring cylinders after the 

problem was reproduced ...... to be soaked ("wet") with fuel, while the 

injector tips are covered with a layer of carbon deposit." CP 453. 

According to the bulletin, a possible cause of the problem is a high­

pressure fuel injector failure (leakage or incorrect spraying pattern) due to 

internal wear or unfavorable stock of tolerances. /d. To correct the 

problem, the mechanic should replace the high-pressure injectors of the 

affected cylinders, using improved parts, as well as any spark plugs found 

to be soaked with fuel. /d. 

The N54 engine installed in the Thomes' BMW has a history of 

high pressure fuel pump failures. In fact, the 2007 BMW 335xi in 
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particular has experienced a large number of failures with its high pressure 

fuel pump, which is mounted on the driver's side of the engine. CP 447. 

On April 28, 2008, the National Highway Traffic Safety Administration 

(NHTSA) opened an investigation into reports of 2007 BMW 335xis 

stalling or suddenly losing engine power because of high pressure fuel 

pump failures. Id. Although the NHTSA closed the investigation without 

issuing a recall, in December of 2010, BMW issued a voluntary recall for 

the high pressure fuel pump in N54 engines. Id. 

The Omans' expert concluded the fire started in the driver's side 

area of the BMW's engine compartment where the high pressure fuel 

pump was located. CP 621. This conclusion was based on: bum patterns 

on the BMW; bum patterns on the Pontiac; Lieut. McLean's description of 

bum patterns on both cars; the high probability of fires starting in engine 

compartments; and the low probability of fire originating in the left rear 

area of a front engine vehicle like the Pontiac. Id. More probably than not, 

a malfunction in one of the vehicle components in the driver's side of the 

BMW's engine compartment caused the blaze. Id. Fuel leaking from a 

malfunctioning high pressure fuel pump and/or malfunctioning fuel 

injectors are two probable causes of the fire in that part of the vehicle. CP 

622. 
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On December 3, 2010, destructive testing was performed on the 

BMW 335xi with the parties' experts present. Despite the destructive 

testing, the extensive fire damage to the BMW makes it impossible to 

precisely determine the exact cause of the fire. CP 594. 

The Omans filed their initial complaint against BMW NA and the 

Thomes on January 25, 2010, CP 3-7, and filed their first amended 

complaint adding BMW of Bellevue as a defendant on June 3,2010. CP 

90-95. On March 11, 2011, BMW of Bellevue and BMW NA filed 

motions for summary judgment. CP 305, 377. The trial court heard oral 

argument on April 8, 2011, and granted both motions. CP 601, 604. The 

court's orders specifically dismiss the res ipsa loquitur and Washington 

Product Liability Act causes of action against BMW NA, and generally 

dismiss all claims against BMW of Bellevue. CP 602, 605. The court 

acknowledged it considered, and dismissed, a common law claim of 

negligence against BMW of Bellevue.2 VRP 36:24-37:8. The Omans 

2 When appellants filed the first amended complaint adding BMW of 
Bellevue as a defendant, counsel incorrectly believed BMW of Bellevue 
had sold the 2007 BMW 335xi to the Thomes, therefore qualifying it as a 
product seller under the Act. CP 90-95. In its answer to the first amended 
complaint on July 30, 2010, BMW of Bellevue also wrongly stated it had 
sold the car to the Thomes. CP 211. During oral argument on the 
respondents' motions for summary judgment, counsel clarified that the 
correct claim against BMW of Bellevue is common law negligence for 
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moved for reconsideration on April 18, 2011. CP 607. The trial court 

denied appellants' motion for reconsideration on April 26, 2011. CP 625. 

The only remaining defendants, the Thomes, were dismissed from the case 

when the court granted their motion for summary judgment on July 1, 

2011. CP 626. 

D. ARGUMENT 

(1) Standard of Review 

This Court reviews a summary judgment order de novo, engaging 

in the same inquiry as the trial court. Ellis v. City of Seattle, 142 Wn.2d 

450,458, 13 P.3d 1065 (2000). Summary judgment is proper if the court, 

viewing all facts and reasonable inferences in the light most favorable to 

the non-moving party, finds no genuine issue as to any material fact and 

the moving party is entitled to judgment as a matter of law. CR 56(c); 

Ellis, 142 Wn.2d at 458. A material fact is one upon which the outcome 

of the litigation depends. Kim v. O'Sullivan, 133 Wn. App. 557, 559, 137 

P.3d 61 (2006), review denied, 159 Wn.2d 1018 (2007). When 

determining whether an issue of material fact exists, all reasonable 

inferences are construed in favor of the nonmoving party, here tthe 

breaching its duty to properly repair the Thomes' BMW, not a WPLA 
claim against BMW of Bellevue as the product seller. 
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Omans. Ranger Ins. Co. v. Pierce County, 164 Wn.2d 545,552, 192 P.3d 

886 (2008). 

In order to successfully move for summary judgment, a party must 

demonstrate a complete lack of evidence of a material fact which cannot 

be rebutted. Weatherbee v. Gustafson, 64 Wn. App. 128, 132, 822 P.2d 

1257 (1992). Even when evidentiary facts are not disputed, a motion for 

summary judgment will be defeated if different inferences may be drawn 

from the evidence in the record as to ultimate facts. Philip A. Trautman, 

Motions for Summary Judgment: Their Use and Effect in Washington, 45 

Wash.L.Rev. 1, 4 (1970). Similarly, a motion must be denied if 

reasonable minds might draw different conclusions from the undisputed 

evidentiary facts. Id. 

(2) Appellants Properly Brought Claims Against BMW NA 
Under the Washington Product Liability Act. 

In Washington Water Power Co. v. Graybar Electric Co., the court 

held that the Washington Product Liability Act (WPLA or the Act) 

preempts common law causes of action and remedies for harms caused by 

product defects. 112 Wn.2d 847, 774 P.2d 1199 (1989). The 

"centerpiece" of the Act is the product liability claim: 

... any claim or action brought for harm caused by the 
manufacture, production, making, construction, fabrication, 
design, formula, preparation, assembly, installation, testing, 
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warnings, instructions, marketing, packaging, storage or 
labeling of the relevant product. 

It includes, but is not limited to, any claim or action 
previously based on: Strict liability in tort; negligence; 
breach of express or implied warranty; breach of, or failure 
to, discharge a duty to warn or instruct, whether negligent 
or innocent; misrepresentation, concealment, or 
nondisclosure, whether negligent or innocent; or other 
claim or action previously based on any other substantive 
legal theory except fraud, intentionally caused harm or a 
claim or action under the consumer protection act... 

Id. at 850 (citing RCW 7.72.010(4». The court later reiterated the 

significance of this definition, observing that it links together "the 

important concepts of 'claimant' and 'harm' to describe the liabilities of 

product manufacturers and sellers for product-related injuries." Id. at 854. 

The Omans sued BMW NA under WPLA for supplying the 

defective BMW to Mr. Thome. The WPLA defines a "product seller" as 

any person or entity that is engaged in the business of selling products, 

whether the sale is for resale, or for use or consumption, including a 

manufacturer, wholesaler, distributor, or retailer of the relevant product. 

RCWA 7.72.010(1). "Product" means any object possessing intrinsic 

value, capable of delivery either as an assembled whole or as a component 

part or parts, and produced for introduction into trade or commerce. 

RCWA 7.72.010(3). Since 1975, BMW NA has distributed the high 

performance/luxury vehicles in the United States, and admits it imported 
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the 2007 335xi which Mr. Thome leased. CP 165. BMW NA qualifies as 

a product seller under WPLA, and the Thomes' now torched and 

disassembled car is (was) "an object possessing intrinsic value," i.e. a 

"product" under the statute. Furthermore, the Omans qualify as claimants, 

as people who suffered "harm," who are now "asserting a product liability 

claim." RCWA 7.72.010(5). 

(3) The Trial Court Erred When It Rejected Appellants' Res 
Ipsa Loquitur Proof of Negligence Against BMW NA. 

Whether res ipsa loquitur applies in a given context is a question of 

law. Curtis v. Lein, 169 Wn.2d 884, 889, 239 P.3d 1078 (201Q)(citing 

Pacheco v. Ames, 149 Wn.2d 431, 436, 69 P.3d 324 (2003». A plaintiff 

may rely upon res ipsa loquitur's inference of negligence if (1) the 

accident or occurrence that caused the plaintiffs injury would not 

ordinarily happen in the absence of negligence, (2) the instrumentality or 

agency that caused the plaintiffs injury was in the exclusive control of the 

defendant, and (3) the plaintiff did not contribute to the accident or 

occurrence.Id. at 891 (201Q)(citing Pacheco, 149 Wn.2d at 436). 

Res ipsa loquitur is a method of proof, not a separate and 

additional form of negligence. Tinder v. Nordstrom, Inc., 84 Wn. App. 

787, 789, 929 P.2d 1209 (Div. 1, 1997). A plaintiff that successfully 

establishes the elements of res ipsa loquitur is entitled to an inference of 
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negligence. Id. Because the method spares the plaintiff the necessity of 

establishing a complete prima facie case of negligence against the 

defendant, it is to be used sparingly. Id. Nonetheless, res ipsa loquitur is 

appropriate when supported by the facts and the demands of justice. Id. 

(a) The Trial Court Mistakenly Applied the First Element of Res 
Ipsa Loguitur By Holding that the Omans Had to Rule Out All 
Other Potential Causes of the Car Fires. 

In this case, the trial court maintained that to meet the first element 

of res ipsa loquitur, appellants must affirmatively show that the vehicle 

fire that destroyed their car could only have been caused by respondents' 

negligence. Defense counsel had claimed, " ... the requirement of res ipsa 

would be that they have to show that nothing else could have caused this 

fire, and they cannot say that..." VRP 14:22-24. Counsel hypothesized, 

without offering any evidence supporting these theories, that other 

possible causes of the vehicle fire were " .... arson, rodents, road hazards, 

Jiffy Lube messing with an oil line while they were underneath the car." 

VRP 9:24-10:1. 

The trial court accepted this misguided view. It stated, " .. .in order 

to have a res ipsa claim, you really have to have the evidence that there's 

nothing else that could have caused it." VRP 25:9-12. The court accepted 

defense counsel's speculations about other possible causes: 
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... there are ...... a number of other possible causes for this 
fire that would have nothing to do with BMW... . .. 
whether it is the mouse theory or the leaves in the car, or 
any of those things could have happened. 

[d. at 34:9-15. The court reached this conclusion even though there is no 

evidence in the record, other than respondents' experts' opinions, 

supporting these alternative theories. In explaining its final ruling, the 

court rejected the Omans' claims in part for the, " ... the lack of proof that 

the only possible thing that could have caused this to happen was some 

kind of negligence." [d. at 34:18-20. 

In Curtis, the Washington Supreme Court held the trial court had 

erred when it found the plaintiff was required to rule out all other causes 

or inferences for res ipsa to apply. Plaintiff Curtis was injured when she 

walked out onto a dock that collapsed beneath her. [d. at 888. Shortly 

after the accident, the landowner defendants destroyed the dock, and as a 

result there was no evidence as to the precise cause of its instability. [d. at 

887-889. The trial court in Curtis granted defendants' motion for 

summary judgment because, "' ... there are multiple other causes [than 

negligence] which could have caused the failure of the step on the dock,' 

such as improper construction or defective wood." [d. at 894, quoting 

VRP at 25-26. Rejecting this reasoning, the Washington Supreme Court 
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explained that it is not a plaintiff s burden to rule out all other causes 

beyond a reasonable doubt to successfully advance this theory: 

A plaintiff claiming res ipsa loquitur is not required to 
eliminate with certainty all other possible causes or 
inferences in order for res ipsa loquitur to apply. Instead, 
res ipsa loquitur is inapplicable where there is evidence that 
is completely explanatory of how an accident occurred and 
no other inference is possible that the injury occurred 
another way. The rationale behind this rule lies in the fact 
that res ipsa loquitur provides an inference of negligence. 

[d. at 894.(Internal citations omitted; emphasis the court's.) 

In this case, the trial court improperly usurped the jury's role when 

it concluded appellants could not meet the first element of res ipsa loquitur 

based on mere speculation that causes other than defendants' negligence 

started the BMW fire. It did so despite the record's absence of any 

independent evidence supporting such speculation. In Curtis, the court 

emphasized that a permissive jury is free to disregard or accept the truth of 

the inferences suggested by res ipsa loquitur. [d. at 895. "The fact that the 

defendant may offer reasons other than negligence for the accident or 

occurrence merely presents to the jury alternatives that negate the strength 

of the inference of negligence res ipsa loquitur provides." [d. Here, it was 

the jury's job to consider and weigh BMW NA's farfetched theories that 

arson, mice, leaves or Jiffy Lube caused the BMW to burst into flames. 

The trial court used the same flawed reasoning as the trial court in Curtis 
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regarding the first element of res ipsa loquitur. As a result, its ruling on 

this element must not stand, and the order granting summary judgment 

should be reversed. 

(b) The Trial Court Erred When It Held the Exclusive Control 
Element of Res Ipsa Loquitur Reguired BMW NA to Have Had 
Actual. not Constructive, Control of the BMW. 

The next question is whether the trial court correctly understood the 

exclusive control element of res ipsa loquitur. It did not. Respondent 

BMW NA argued the Omans had to prove it had exclusive physical 

control of the car when it caught fIre. VPR 11:19-25 ("As soon as you 

take the car off the lot, you lose exclusive control... . .. The last time 

[BMW NA] had possession of the car was for a week two years prior to 

the plaintiffs getting it.") When ruling on the motion for summary 

judgment, the trial court cited the lack of physical control over the car at 

the time of the fire as another reason for its finding that res ipsa did not 

apply. VRP 34:6-9 ("There is just no argument that BMW of North 

America had exclusive control over this car. It had been two and half 

years since BMW of North America even touched the car ... ") 

A defendant's physical control of the instrumentality at the time of 

the harm is not an absolute requirement. Exclusive control may be actual 

or constructive. Zukowsky v. Brown, 79 Wn.2d 586, 595, 488 P.2d 269 

(1971){citing Hogland v. Klein, 49 Wn.2d 216, 298 P.2d 1099 (1956». 
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The degree of control must be exclusive only to the extent that it supports 

a legitimate inference that defendant's control extended to the 

instrumentality causing injury or damage. Id. "In its proper sense, this 

'condition' states nothing more than the logical requirement that 'the 

apparent cause of the accident must be such that the defendant would be 

responsible for any negligence connected with it.'" Id.(citing Prosser, Res 

Ipsa Loquitur in California, 37 Cal.L.Rev. 183, 201 (1940»; see also 

Tinder v. Nordstrom, Inc., 84 Wn.App. 787, 795, 929 P.2d 1209 (Div. 1 

1997)(citations omitted)("Exclusive control does not mean actual physical 

control, but rather refers to the responsibility for the proper and efficient 

functioning of the instrumentality that caused the injury."); Ewer v. 

Goodyear Tire & Rubber Co., 4 Wn.App. 152, 157,480 P.2d 260 (Div. 3 

1971)(citations omitted)("This requirement may be satisfied if there is 

evidence of control by the defendant at the time of the negligent act 

complained of, i.e., creation of the defect, although the defendant's control 

is not exclusive at the time of the accident."); Kind v. City of Seattle, 50 

Wn.2d 485, 489, 312 P.2d 811 (1957)(citing Hoglund v. Klein, 298 P.2d 

1099)("Legal control or responsibility for the proper and efficient 

functioning of the instrumentality which caused the injury and a superior, 

if not exclusive, position for knowing or obtaining knowledge of the facts 
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which caused the injury, provide a sufficient basis for application of the 

doctrine. ") 

As the product distributor, BMW NA had the responsibility for 

ensuring that the N54 engine, like the one in Mr. Thome's 335xi, 

performed properly and efficiently. When Mr. Thome leased his car on 

July 7, 2007, BMW NA issued a new vehicle limited warranty ensuring 

the BMW was free of defects in its workmanship and materials. CP 121-

123, 148. After the company discovered a pattern of malfunctions with 

high pressure fuel pumps in the N54 engines, BMW offered a voluntary 

recall to customers experiencing problems with these components. CP 

447. The recall gave customers the opportunity for authorized BMW 

centers to inspect and replace high pressure fuel pumps and other fuel 

system components, if necessary. [d. The recall underscores BMW NA's 

responsibility to supply and distribute defect-free vehicles. 

Moreover, BMW NA is in a superior position to understand 

precisely how malfunctions in the high pressure fuel pumps and other fuel 

system components could have caused the BMW fire. CP 622 (BMW 

must provide more information about how high pressure fuel pump and 

fuel injector failures identified in the recall could cause external fuel leaks 

resulting in fire.) Considering these facts under Washington's flexible 

standard for the retained control element of res ipsa, as articulated in 
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Zukowsky, Kind, Tinder and Ewer, there is ample basis to allow this 

method of proof. The trial court incorrectly granted BMW NA's motion 

for summary judgment due to appellants' inability to meet a rigid 

interpretation of the retained control element. Since the court held 

appellants to an incorrect res ipsa standard, the court's order dismissing 

the Omans' negligence-based WPLA claim against BMW NA should be 

reversed. 

(4) Even If Appellants' WPLA Negligence Claim Against 
BMW NA Fails. Their Breach of Express Warranty Claim 
Under WPLA Should Survive Summary Judgment. 

The Act sets forth specific circumstances when a product seller 

other than a manufacturer may be held liable to a claimant, including for 

negligence, breach of an express warranty, and intentional 

misrepresentation. RCW A 7.72.040(1). Even if a product contains no 

defects in construction, design or warning, it can create liability on the part 

of a seller who makes express warranties concerning the performance of 

the product. David K. DeWolf et al.,16 Wash. Prac., Tort Law and 

Practice §16.17, (3d ed.) An express warranty is actionable if "it is made 

part of the basis of the bargain and relates to a material fact or facts 

concerning the product and the express warranty proved to be untrue." [d. 

(quoting RCWA 7.72.030(2)(b». 
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Therefore, even if the Omans' res ipsa loquitur proof of negligence 

is still· inadequate to overcome summary judgment, they still have a viable 

claim against BMW NA under WPLA for breach of an express warranty. 

BMW NA made an express warranty to the Thomes when they leased 

their brand new car in 2007. In response to the Omans' requests for 

production, the Thomes produced a document with BMW NA's warranty: 

BMW Delivery Quality Assurance 
This BMW vehicle had been designed, engineered and 
manufactured under strict quality control guidelines. It has 
been prepared and inspected to ensure that it is free of 
defects in workmanship and materials in accordance with 
the New Vehicle Limited Warranty issued by BMW of 
North America, LLC. 

CP 148 (Thomes' Response to Request for Production No.8.) Moments 

before the fire, Mr. Thome's 335xi experienced misfire faults consistent 

with known symptoms for defects in the N54 engine's fuel system. The 

evidence of his attempt to have the car repaired on October 26, of the two 

BMW service bulletins, and of the circumstances surrounding the vehicle 

blaze all support appellants' theory that BMW NA breached its express 

warranty by supplying the Thomes with a defective car. The trial court's 

dismissal· of appellants' WPLA claim against BMW NA should be 

reversed for this reason alone. 

(5) The Trial Court Erred When It Dismissed Appellants' 
Negligence Claim Against BMW of Bellevue Because It 
Failed to Make All Reasonable Inferences in Their Favor. 
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The requirements for a plaintiff. to prove negligence are well 

known: she must show that the defendant had a duty to the plaintiff, the 

defendant breached the duty and this breach was both the proximate cause 

and cause-in-fact of the harm to the plaintiff. Jackson v. City of 

Seattle, 158 Wn. App. 647, 651, 244 P.3d 425 (Div. 1, 2010). BMW of 

Bellevue's service department had a duty to the Thomes and Omans to 

inspect and repair the 335xi under the reasonable person standard of care, 

i.e. " ... the manner in which an ordinary prudent person engaged in the 

repair of automobiles would have performed the particular work under the 

same or similar circumstances." Myers v. Ravenna Motors, Inc., 2 Wn. 

App. 613, 614-615, 468 P.2d 1012 (1970)(citations omitted). BMW of 

Bellevue breached its duty when it consulted the wrong service bulletin on 

October 26, 2009 and misdiagnosed the true cause of the cold start 

misfires in the BMW. As a result of this error, the BMW's engine 

continued to malfunction, which more probably than not caused the 

November 4, 2009 fire destroying the BMW and the Pontiac. 

The summary judgment standard mandates that the trial court 

make all inferences in favor of the non-moving party. An inference is a 

logical deduction or conclusion from an established fact. Fannin v. Roe, 

62 Wn.2d 239, 382 P.2d 264 (1963)(citing Peterson v. Betts, 24 Wn.2d 
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376, 165 P.2d 95); see also, Black's Law Dictionary 781 (7th ed. 1999) 

(An inference is a conclusion reached by considering other facts and 

deducting a logical consequence from them.) However, when addressing 

whether the Omans met their burden to offer prima facie evidence of 

BMW of Bellevue's negligence, the trial court neglected to make all 

reasonable inferences in appellants' favor. 

(a) The Trial Court Failed to Make All Reasonable Inferences 
From the Undisputed Facts In Appellants' Favor. 

Given the established facts in this case, the trial court should have 

inferred from the circumstantial evidence that malfunctions in the high 

pressure fuel pump and/or fuel injectors causing the BMW to run rough 

during cold starts also caused the car fires. The following facts are 

undisputed: 

• The BMW was experiencing rough starts, reduced power, 

rough idle and an engine light warning in the days leading up 

to the fire, CP 122; 

• On October 26, 2009, nine days before the fire, Mr. Thome 

brought his car into BMW of Bellevue for service to correct 

these problems, CP 130; 

• BMW of Bellevue did not consult the Cold Start Bulletin, 

which is for rough running cold starts triggering the "service 

Brief of Appellant - 24 



engine soon" lamp, the same problem the BMW was 

experiencing, CP 453; 

• The Cold Start Bulletin explains that the cause of the rough 

start misfires is from high pressure fuel pump malfunctions, 

and recommends replacing high-pressure injectors and any fuel 

soaked spark plugs, CP 453; 

• BMW of Bellevue relied on the Software Error Bulletin, which 

is for misfire faults occurring at full operating temperatures, 

most frequently after driving for extended periods of time, 

which was not Mr. Thorne's experience with his car, CP 450; 

• BMW's two bulletins reference each other, emphasizing as an 

"IMPORT ANT NOTE" that mechanics should rely on the Cold 

Start Bulletin for N54 misfire faults occurring during a cold 

start, CP 451, but should rely on the Software Error Bulletin 

for misfire fault complaints during normal engine operation, 

CP454; 

• Relying on the Software Error Bulletin, BMW of Bellevue 

made an incorrect diagnosis, telling Mr. Thorne there was 

"".no fix and that the car was fine (sic) to drive until software 

was available ... " CP 138; 
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• BMW of Bellevue returned the BMW to Mr. Thome without 

replacing the fuel injectors, spark plugs or any other parts, CP 

130; 

• BMW of Bellevue had actual or constructive knowledge that 

the N54 engine like the one in Mr. Thome's BMW had a 

history of high pressure fuel pump and fuel injector failures, 

CP447; 

• After the fire, BMW NA promptly paid Mr. Thome $1,500 in 

"goodwill" towards purchase of another BMW to retain him as 

a loyal BMW customer after the "unfortunate incident," CP 

135-140. 

These facts, when viewed from the perspective most beneficial to the 

Omans, mandate the reasonable inferences that: 

• Malfunctions in the BMW high pressure fuel pump and/or fuel 

injection system caused Mr. Thomes' car to run rough during 

cold starts; 

• The same malfunctioning high pressure fuel pump and/or fuel 

injectors that BMW of Bellevue failed to diagnose and repair 

caused fuel leaks igniting the fire on November 4, 2009; and 

• Had BMW of Bellevue made the correct diagnosis and 

properly repaired the BMW, these fuel leaks from the high 
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pressure fuel pump and/or fuel injectors would have been fixed 

and the fire never would have occurred. 

Despite the fact that this was a summary judgment hearing with 

appellants as the nonmoving party, the trial court did not make the 

required reasonable inferences. The record from oral argument reveals the 

court's unwillingness to make logical inferences regarding the causal link 

between a faulty high pressure fuel pump and fuel injectors, fuel soaked 

spark plugs, leaking fuel and the car fire. It inquired, "What is the 

connection between that [the bulletin] and a fire hazard?" VRP, at 19:13-

14. The court noted it was "having a hard time understanding how we 

really have evidence that the problem that's identified in the bulletin 

would lead to a fire." [d. at 26:21-22. This statement ignores the obvious 

fact that gasoline is highly combustible. 

The trial court erred in its insistence that appellants provide 

conclusive evidence that BMW of Bellevue's failure to fix the BMW's 

fuel system based on the correct service bulletin caused the fire. 

Circumstantial evidence can adequately establish a basis for recovery 

under theories of negligence, res ipsa loquitur or strict liability. Ewer v. 

Goodyear Tire & Rubber Co. 4 Wn.App. 152, 157,480 P.2d 260 (1971). 

See also Ripley v. Lanzer, 152 Wn.App. 296, 307, 215 P.3d 1020 (Div. 1 

2009)(Negligence and causation, like other facts, may be proved by 
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circumstantial evidence.)( citations omitted.) In Ewer, the court observed 

that" ... the cause of an accident may be inferred from circumstances." [d. 

at 158-159, (citing Tubb v. Seattle, 136 Wash. 332, 337, 239 P.1009 

(1925)). Noting that a plaintiffs responsibility is only to satisfy the jury 

by a fair preponderance of the evidence, the court explained: 

A plaintiff in this character of case is not obligated to 
establish the material facts essential to a recovery beyond a 
reasonable doubt. Such a rule would amount to a denial of 
justice. It is sufficient if his evidence affords room for men 
of reasonable minds to conclude that there is a greater 
probability that the accident causing the injury happened in 
such a way as to fix liability upon the person charged with 
such liability, than it is that it happened in a way for which 
the person so charged would not be liable. 

[d. at 159. See also Klossner v. San Juan County, 21 Wn .App. 689, 692, 

586 P.2d 899 (1978)(citing Raybell v. State, 6 Wn. App. 795, 496 P.2d 

559 (1972))("Precise knowledge of how an accident occurred is not 

required to prove negligence and all elements, including proximate cause, 

can be proved by inferences arising from circumstantial evidence.") 

In this case, the court erred by failing to accept the circumstantial 

evidence as sufficient proof of causation to defeat BMW of Bellevue's 

motion for summary judgment. It is reasonable to conclude from these 

facts, taking all inferences in the Omans' favor, that the same high 

pressure fuel pump problems which caused rough running cold starts also 

caused the engine to catch fire. Therefore, BMW of Bellevue's failure to 
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fix the car's faulty fuel system in October of 2009 was also a failure to 

prevent the November 4, 2009 fire. 

Summary judgment is not warranted when different inferences 

may be drawn from the same evidentiary record. Trautman, 45 

Wash.L.Rev. at 4. There is no question that the N54 engine has a history 

of high pressure fuel pump failures, and that the BMW service bulletin for 

misfires during startup recommends replacing fuel soaked spark plugs and 

malfunctioning fuel injectors. There is no question that the BMW was 

experiencing the same symptoms that the Cold Start Bulletin attributed to 

malfunctioning high pressure fuel pumps and fuel injectors, and that 

BMW of Bellevue misdiagnosed the misfires by relying on the Software 

Error Bulletin instead. Respondents simply maintain that no negligence 

associated with the fire should be inferred from these undisputed facts. 

Appellants met their burden to provide evidence of BMW of 

Bellevue's failure to diagnose the real problem with the car only days 

before it caught on fire. A reasonable jury could conclude that the 

respondent's negligence caused the fire destroying the Omans' car. To 

dismiss this case at this stage is indeed a denial of justice to this couple. 

(b) The Trial Court Failed to Make All Reasonable Inferences 
From Appellants' Expert Witness Testimony in Their Favor. 
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The trial court additionally erred by applying too strict a standard 

when evaluating the expert's declaration supporting appellants' opposition 

to the summary judgment motions. Specifically, the court based its ruling 

in part on Mr. Trevor Newbery's omission of the phrase "more probably 

than not," even though he concluded, to a reasonable degree of 

engineering and scientific probability, that a malfunction in the BMW's 

engine compartment caused the fire. When it issued its decision 

dismissing appellants' product liability claim against BMW of Bellevue, 

the Court stated, 

... there's no expert testimony to show that the problems 
identified in that service bulletin could lead to the fire, 
could have led to the fire, and there was certainly no more 
probably than not kind of testimony here. 

VRP 36:5-9. However, in its search for the magical phrase "more 

probably than not," the court appears to have misunderstood Mr. 

Newbery's statements that: to a reasonable degree of engineering and 

scientific probability, a malfunction in one of the vehicle components in 

the BMW caused the fire; and, to a reasonable degree of engineering and 

scientific probability, the malfunctions which caused the fire included in 

the high pressure fuel pump and the fuel injectors, very same problems 

identified in the service bulletin BMW of Bellevue failed to consult. 
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In fact, Mr. Newbery intended the qualifier "to a reasonable degree 

of engineering and scientific probability" to convey his opinions on a 

more probable than not basis. Attached to appellants' motion for 

reconsideration was his declaration supplementing his report, explicitly 

expressing his opinions using this terminology: 

More probably than not, a malfunction of one of the vehicle 
components in the driver's side area of the BMW's engine 
compartment caused the fire. More probably than not, the 
specific malfunction that caused the fire was a malfunction 
of one or more of the following: 

a. Fuel leaking from malfunctioning fuel injectors 
being ignited by the hot exhaust surface at the back 
of the engine. 

b. Fuel leaking from malfunctioning high pressure fuel 
pump being ignited by the hot exhaust surface at the 
back of the engine. 

c. The positive battery cable arcing against a ground 
or melting and arcing due to a defect in the cable. 

CP 622. Additionally, Mr. Newbery stated that while the fuel injector 

failure identified in BMW's service bulletin and/or the high pressure fuel 

pump failure identified by the recall could have caused this car fire, at this 

point BMW has not provided enough detailed information about each 

failure to know for sure. [d. At this early stage in the proceedings, before 

most discovery has even been completed, the defendant should not be 
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rewarded for withholding all that it knows about the malfunctioning fuel 

systems in the N54 engines. 

The Washington Supreme Court has held that "an affidavit 

containing expert opinion on an ultimate issue of fact was sufficient to 

create a genuine issue of fact which could preclude summary judgment." 

Lamon v. McDonnell Douglas Corp., 91 Wn.2d 345, 352, 588 P.2d 1346 

(1979)(citing Morris v. McNicol, 83 Wn.2d 491, 494-95, 519 P.2d 7 

(1974), and Bernal v. American Honda Motor Co., 87 Wn.2d 406, 411, 

553 P.2d 107 (1976». At the summary judgment stage, a court must view 

the inferences created by all the evidence, including an expert witness' 

declaration, in the light most favorable to the nonmoving party. Id. at 352-

353. See also Pagnotta v. Beall Trailers of Oregon, Inc., 99 Wn. App. 28, 

34,991 P.2d 728 (Div. 3, 2000)(quoting J.N. v. Bellingham Sch. Dist. No. 

501,74 Wn. App. 49, 60-61,871 P.2d 1106 (1994». 

Furthermore, when evaluating conflicting affidavits offered in the 

context of summary judgment, a tribunal should, "carefully scrutinize the 

affidavits of the moving party and indulge some leniency with respect to 

the affidavits of the opposing party. The allegations of the opponent are 

ordinarily not required to be as well-supported as those of the movant." 

Trautman, 45 Wash.L.Rev.at 12. 
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Thus, even before appellants moved for reconsideration with the 

reworded declaration, the trial court should have understood Mr. 

Newbery's introductory qualifier "to a reasonable degree of engineering 

and scientific probability" to mean "more probably than not." It should 

have accepted as his expert opinion that a preventable malfunction 

involving the BMW's high pressure fuel pump, fuel injectors and/or 

battery cable more probably than not caused the fire. Given the court's 

emphasis on this language during oral argument on the summary judgment 

motions, it should have later granted the appellants' motion for 

reconsideration and reversed itself on this issue. 

E. CONCLUSION 

Summary judgment dismissing appellants' claims against BMW 

NA and BMW of Bellevue was improper. This Court should reverse the 

trial court's decisions on summary judgment and remand for trial. Costs 

on appeal should be awarded to appellants Annie and Kraig Oman. 
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timely, and good faith effort to rectify the 
consequences of his misconduct. When 
Shepard learned from an article in the Wash­
ington State Bar News that a lawyer's in­
volvement in living trust operations could be 
improper, he wrote a ''very detailed" letter to 
the Bar seeking guidance. CP at 128-29 
(FFCL at 12-13, n 78-79). The letter set 
out a hypothetical situation, which closely 
resembled the facts of Shepard's arrange­
ment with Cuccia. The Bar ignored this 
letter. CP at 129 (FFCL at 13, 11 80). The 
majority faults Shepard for not penning a 
perfect recitation of the facts in his hypothet­
ical situation, but perfection is not required. 
The point is that Shepard came to realize he 
might have made a mistake by dealing with 
Cuccia, and he took action to see if his con­
duct complied with the Rules. He could have 
ignored his actions and simply hoped they 
never came to light. But when it became 
clear that he had made a poor decision, Shep­
ard wrote a letter to his clients to inform 
them of the State's investigation of Cuccia, 
and to urge them to schedule an appointment 
with him or another attorney. 1 d. (FFCL at 
13, 11 81). He sent a follow-up letter to 
clients who did not respond to the fIrst letter. 
1d. In light of these actions, I give Shep­
ard's good faith effort to rectify his miscon­
duct considerable weight. 

11 49 At the end of the day, mitigators 6 

outnumber aggravators 7 by a score of six to 
four. Against the backdrop of the proper 
presumptive sanction-suspension-I agree 
with the hearing offIcer that Shepard should 
be suspended from the practice of law for six 
months instead of two years. He has shown 
genuine remorse and has taken signifIcant 
steps to make things right. A lengthier sus­
pension will serve no useful purpose as this 
lawyer has already learned a hard lesson. 

11 50 I dissent. 

6. Mitigating factors included: (1) absence of pri­
or disciplinary record; (2) absence of dishonest 
or selfish motive; (3) timely good faith effort to 
make restitution or rectify consequences of mis­
conduct; (4) full and free disclosure to Board or 
cooperative attitude toward proceedings; (5) 
character or reputation; and (6) remorse. 

Tambra CURTIS, Petitioner, 

v. 

Jack LEIN and Claire Lein, husband and 
wife, and the marital community com· 
posed thereof; and Willow Creek Farm, 
Incorporated, a domestic corporation, 
Respondents. 

No. 83307-9. 

Supreme Court of Washington, 
En Banc. 

Argued July 16, 2010. 

Decided Sept. 16, 2010. 

Background: Tenant who suffered InJU­

ries after falling through property owners' 
wooden dock after step gave way brought 
negligence action against property owners. 
The Superior Court, King County, John P. 
Erlick, J., entered summary judgment in 
favor of property owners, and tenant ap­
pealed. The Court of Appeals, 150 Wash. 
App. 96, 206 P.3d 1264, affirmed. Tenant 
appealed. 

Holdings: The Supreme Court, Stephens, 
J., held that: 

(1) tenant could rely upon res ipsa loquitur 
to raise inference of owners' negligent 
maintenance of the dock, and 

(2) the tenant was not required to elimi­
nate other possible causes than own­
ers' negligence which could have 
caused the failure of the step on the 
dock in order for res ipsa loquitur to 
apply. 

Reversed and remanded. 

Madsen, C.J., concurred and flIed opinion. 

1. Negligence e:>1695 
Whether res ipsa loquitur applies in a 

given context is a question of law. 

7. Aggravating factors included: (I) pattern of 
misconduct; (2) multiple offenses; (3) substan­
tial experience in the practice of law; and (4) 
vulnerable victims. 
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2. Negligence e:>1620, 1624 

Generally, res ipsa loquitur provides 
nothing more than a permissive inference of 
negligence; it is ordinarily sparingly applied, 
in peculiar and exceptional cases, and only 
where the facts and the demands of justice 
make its application essential. 

3. Negligence e:>1613, 1617, 1620 

The doctrine of res ipsa loquitur spares 
the plaintiff the requirement of proving spe­
cific acts of negligence in cases where a 
plaintiff asserts that he or she suffered inju­
ry, the cause of which cannot be fully ex­
plained, and the injury is of a type that would 
not ordinarily result if the defendant were 
not negligent; in such cases the jury is per­
mitted to infer negligence. 

4. Negligence e:>1615, 1620 

The doctrine of res ipsa loquitur permits 
the inference of negligence on the basis that 
the evidence of the cause of the injury is 
practically accessible to the defendant but 
inaccessible to the injured person. 

5. Landlord and Tenant e:>164(1) 

A tenant is an invitee for purposes of 
determining a landlord's duty of care, as an 
element of a premises liability claim. 

6. Landlord and Tenant e:>164(1) 

Reasonable care, as an element of a 
landowner's duty of care to a tenant, requires 
the landowner to inspect for dangerous con­
ditions, followed by such repair, safeguards, 
or warning as may be reasonably necessary 
for a tenant's protection under the circum­
stances. 

7. Negligence e:>1613, 1614, 1617 

A plaintiff may rely upon res ipsa loqui­
tur's inference of negligence if (1) the acci­
dent or occurrence that caused the plaintiffs 
injury would not ordinarily happen in the 
absence of negligence, (2) the instrumentality 
or agency that caused the plaintiffs injury 
was in the exclusive control of the defendant, 
and (3) the plaintiff did not contribute to the 
accident or occurrence. 

8. Health e:>818 

Negligence e:>1613 

For doctrine of res ipsa loquitur to be 
applicable, the requirement that the accident 
or occurrence producing the injury must be 
of a kind which ordinarily does not happen in 
the absence of someone's negligence is satis­
fied when one of three conditions exist: (1) 
when the act causing the injury is so palpa­
bly negligent that it may be inferred as a 
matter of law, i.e., leaving foreign objects, 
sponges, scissors, etc., in the body, or ampu­
tation of a wrong member; (2) when the 
general experience and observation of man­
kind teaches that the result would not be 
expected without negligence; and (3) when 
proof by experts in an esoteric field creates 
an inference that negligence caused the inju­
ries. 

9. Negligence e:>1620 

When res ipsa loquitur applies, it pro­
vides an inference as to the defendant's 
breach of duty. 

10. Landlord and Tenant e:>169(4) 

Tenant who suffered injuries after fall­
ing on property owners' wooden dock could 
rely upon res ipsa loquitur to raise inference 
of owner's negligent maintenance of the 
dock, given that accident was of type that 
would not ordinarily happen in the absence of 
negligence, there was no evidence that the 
dock was not in the exclusive control of the 
owners, and tenant did not contribute in any 
way to the accident. 

11. Landlord and Tenant e:>169(4) 

Tenant who suffered injuries after fall­
ing on property owners' wooden dock was 
not required to eliminate other possible 
causes than owner's negligence which could 
have caused the failure of the step on the 
dock, such as improper construction or defec­
tive wood, in order for res ipsa loquitur to 
apply. 

12. Negligence e:>1617, 1620 

A plaintiff claiming res ipsa loquitur is 
not required to eliminate with certainty all 
other possible causes or inferences' in order 
for res ipsa loquitur to apply. 
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13. Negligence e::>1615, 1621 

The res ipsa loquitur doctrine allows the 
plaintiff to establish a prima facie case of 
negligence when he cannot prove a specific 
act of negligence because he is not in a 
situation where he would have knowledge of 
that specific act; once the plaintiff establishes 
a prima facie case, the defendant must then 
offer an explanation, if he can, and, if then, 
after considering such explanation, on the 
whole case and on all the issues as to negli­
gence, injury and damages, the evidence still 
preponderates in favor of the plaintiff, plain­
tiff is entitled to recover; otherwise not. 

14. Negligence e::>1695 
As with any other permissive evidentia­

ry inference, a jury is free to disregard or 
accept the truth of the inference of negli­
gence that res ipsa loquitur provides; the fact 
that the defendant may offer reasons other 
than negligence for the accident or occur­
rence merely presents to the jury alterna­
tives that negate the strength of the infer­
ence. 

Jo-Hanna Gladness Read, Law Office of 
Jo-Hanna Read, Seattle, WA, for Petitioner. 

Kathleen Mary Thompson, Gardner Bond 
Trabolsi, PLLC, Seattle, WA, for Respon­
dents. 

STEPHENS, J. 

~ 1 This case requires us to revisit our 
body of law involving res ipsa loquitur. Peti­
tioner, Tambra Curtis, lived on a farm owned 
by the respondents, Jack and Claire Lein. 
Curtis was injured on the farm when a dock 
on which she was walking gave way beneath 
her. The Leins had the dock destroyed 
shortly after the incident, so there is no 
evidence as to the dock's condition at the 
time of the accident. Curtis brought a negli­
gence suit against the Leins, who moved for 
summary judgment. Curtis invoked res ipsa 
loquitur to fill in the evidentiary gaps caused 
by the dock's destruction. The lower courts 
held the doctrine did not apply. We reverse 
the Court of Appeals and hold that at trial, 
Curtis may rely upon res ipsa loquitur as 
evidence of negligence. 

FACTS AND PROCEDURAL HISTORY 

~ 2 Jack and Claire Lein bought Willow 
Creek Farm in 1978 and took up residence 
there around 1980. Claire Lein raised thor­
oughbred horses on the farm. The property 
included a small pond, which the Leins en­
larged. In the late 1980s the Leins had a 
wooden dock built over the pond in order to 
facilitate access to the pond's drainage pipe. 
The pond and dock were open to the farm's 
residents and, although the pond was primar­
ily decorative, the Leins' grandchildren 
sometimes swam in it. 

~ 3 Around 2001, the Leins sold the farm, 
though they continued living on it until 2004 
along with their son Mike, his wife Donna, 
and their children. Also living on the farm 
in housing provided by the Leins was Mi­
chael Stewart, who was hired as the farm 
manager in 2001, and Stewart's girl friend, 
Tambra Curtis, and their son. Curtis did not 
work on the farm. 

~ 4 On April 25, 2004, Curtis walked out 
onto the dock over the pond for the fIrst time 
since she began living on the farm. A couple 
of steps onto the dock, the boards under­
neath her feet gave way, and her left leg 
plunged through the dock up to her hip. As 
a result of the fall, Curtis suffered a hairline 
fracture to her tibia. 

~ 5 When Claire Lein learned of the acci­
dent, she instructed Stewart to remove the 
dock. Knowing the farm's new owners 
planned to level the property to build a 
school, she saw no reason to replace the 
dock. As a result of the dock's destruction, 
there is no evidence as to what about the 
dock caused Curtis's fall. Claire and Mike 
Lein testified that they had no reason to 
believe the dock was in need of repair or 
unsafe. Curtis does not recall the condition 
of the dock on the day she stepped out onto 
it, but in an interrogatory response she noted 
that her son told her he was instructed by 
the Leins' grandchildren that the dock was 
not safe to play on. 

~ 6 Curtis brought a personal injury action 
against the Leins and Willow Creek Farms, 
Incorporated. The Leins moved for sum­
mary judgment, which the trial court grant-
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ed. The trial court held that res ipsa loqui- Pacheco, 149 Wash.2d at 436, 69 P.3d 324 
tur did not apply because causes other than (citations omitted). 
negligent maintenance of the dock could have [5, 6] ~ 9 According to premises liability 
been at play in Curtis's fall. On appeal, the theory, a landowner owes an individual a 
Court of Appeals also concluded that res ipsa duty of care based on the individual's status 
loquitur did not apply, though on different upon the land. Tincani v. Inland Empire 
grounds. The Court of Appeals reasoned Zoological Soc'y, 124 Wash.2d 121, 128, 875 
that, while res ipsa loquitur could be invoked P.2d 621 (1994). A tenant is an invitee. 
as evidence of negligence, it did not relieve Mucsi v. Graoch Assocs. Ltd. P'ship No. 12, 
Curtis of the burden of proving that the 144 Wash.2d 847, 855, 31 P.3d 684 (2001). 
dock's defect was discoverable. Curtis peti- This court has adopted the view of the Re­
tioned for review, which we granted. statement (Second) of Torts § 343 as to a 

ANALYSIS 

~ 7 This case requires us to determine 
whether summary judgment was properly 
granted as to the application of res ipsa 
loquitur in a premises liability suit. An over­
view of these concepts is helpful. 

[1-4] ~ 8 Whether res ipsa loquitur ap­
plies in a given context is a question of law. 
Pacheco v. Ames, 149 Wash.2d 431, 436, 69 
P.3d 324 (2003). Res ipsa loquitur means 
"'the thing speaks for itself.''' W. PAGE 
KEETON ET AL., PROSSER AND KEETON ON THE 
LAW OF TORTS § 39, at 243 (5th ed.1984). 
Generally, it "provides nothing more than a 
permissive inference" of negligence. Zukow­
sky v. Br0'U!Y4 79 Wash.2d 586, 600, 488 P.2d 
269 (1971). It is "ordinarily sparingly ap­
plied, 'in peculiar and exceptional cases, and 
only where the facts and the demands of 
justice make its application essential.''' Tin­
der v. Nordstrom, Inc., 84 Wash.App. 787, 
792, 929 P.2d 1209 (1997) (quoting Morner v. 
Union Pac. R.R. Co., 31 Wash.2d 282, 293, 
196 P.2d 744 (1948». 

The doctrine of res ipsa loquitur spares 
the plaintiff the requirement of proving 
specific acts of negligence in cases where a 
plaintiff asserts that he or she suffered 
injury, the cause of which cannot be fully 
explained, and the injury is of a type that 
would not ordinarily result if the defendant 
were not negligent. In such cases the jury 
is permitted to infer negligence. The doc­
trine permits the inference of negligence 
on the basis that the evidence of the cause 
of the injury is practically accessible to the 
defendant but inaccessible to the injured 
person. 

landowner's duty of care to an invitee. 
[A] landowner is subject to liability for 
harm caused to his tenants by a condition 
on the land, if the landowner (a) knows or 
by the exercise of reasonable care would 
discover the condition, and should realize 
that it involves an unreasonable risk of 
harm to tenants; (b) should expect that 
they will not discover or realize the dan­
ger, or will fail to protect themselves 
against it; and (c) fails to exercise reason­
able care to protect the tenant against 
danger. 

Mucsi, 144 Wash.2d at 855-56, 31 P.3d 684 
(citing RESTATEMENT (SECOND) of Torts § 343 
(1965». "'Reasonable care requires the 
landowner to inspect for dangerous condi­
tions, "followed by such repair, safeguards, 
or warning as may be reasonably necessary 
for [a tenant's] protection under the circum­
stances."'" Id. at 856, 31 P.3d 684 (altera­
tion in original) (quoting Tincani, 124 
Wash.2d at 139, 875 P.2d 621 (quoting RE· 
STATEMENT, supra, § 343 cmt. b». 

~ 10 Curtis argues that because the dock 
was destroyed following her accident, it is 
impossible to know what precisely about the 
dock caused her fall. See Br. of Appellant at 
10-11. She therefore relies upon res ipsa 
loquitur, contending that a wooden dock does 
not ordinarily give way unless the owner has 
negligently failed to maintain the structure. 
I d. The trial court granted the Leins' mo­
tion for summary judgment, reasoning that 
res ipsa loquitur did not apply to Curtis's 
claim because the court could conceive of 
"multiple other causes which could have 
caused the failure of the step on the dock," 
such as improper construction or defective 
materials. Verbatim Report of Proceedings 
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(VRP) at 25-26. The Court of Appeals af­
fIrmed the trial court, reasoning that while 
wooden docks do not ordinarily give way in 
the absence of negligence (thus implicating 
res ipsa loquitur), the doctrine could not be 
used to infer that dangerous docks exhibit 
discovemble defects. Curtis v. Lein, 150 
WashApp. 96, 107, 206 P.3d 1264 (2009). 
Rather, Curtis retained the burden under 
premises liability of proving the Leins knew 
or should have known of the dock's faulty 
condition. 

[7, 8] ~ 11 We reject this analysis. A 
plaintiff may rely upon res ipsa loquitur's 
inference of negligence if (1) the accident or 
occurrence that caused the plaintiffs injury 
would not ordinarily happen in the absence of 
negligence, (2) the instrumentality or agency 
that caused the plaintiffs injury was in the 
exclusive control of the defendant, and (3) 
the plaintiff did not contribute to the accident 
or occurrence. Pacheco, 149 Wash.2d at 436, 
69 P.3d 324. The fIrst element is satisfIed if 
one of three conditions is present: 

"'(1) When the act causing the injury is so 
palpably negligent that it may be inferred 
as a matter of law, i.e., leaving foreign 
objects, sponges, scissors, etc., in the body, 
or amputation of a wrong member; (2) 
when the general experience and observa­
tion of mankind teaches that the result 
would not be expected without negligence; 
and (3) when proof by experts in an esoter­
ic fIeld creates an inference that negli­
gence caused the injuries.' " 

Id. at 438-89, 69 P.3d 324 (quoting Zukow­
sky, 79 Wash.2d at 595, 488 P.2d 269 (quoting 
Horner v. N. Pac. Beneficial Ass'n Hosps., 
Inc., 62 Wash.2d 351, 360, 382 P.2d 518 
(1963»). 

~ 12 Curtis relies upon the second scenar­
io: general experience and observation 
teaches that a wooden dock does not give 
way under foot unless it is negligently main­
tained. Curtis, 150 Wash.App. at 106, 206 
P.3d 1264. The Court of Appeals agreed 
with this argument but concluded that it 
"does not follow that dangerous docks ordi­
narily exhibit discoverable defects," and 
therefore res ipsa loquitur could not apply. 
Id. at 107, 206 P.3d 1264. The Court of 
Appeals explained that Curtis could not rely 

on res ipsa loquitur to meet her "burden of 
showing that the dock's defect was discover­
able." Id. at 106, 206 P.3d 1264. 

[9] ~ 13 The Court of Appeals erred 
when it parsed out the inference of negli­
gence that can be drawn from res ipsa loqui­
tur. When res ipsa loquitur applies, it pro­
vides an inference as to the defendant's 
breach of duty. See Miller v. Jacoby, 145 
Wash.2d 65, 74, 33 P.3d 68 (2001). It there­
fore would apply an inference of negligence 
on the part of the Leins generally: what they 
knew or reasonably should have known about 
the dock's condition is part of the duty that 
they owed to Curtis. What the Leins knew 
or reasonably should have known about the 
dock is exactly the sort of information that 
res ipsa loquitur is intended to supply by 
inference, if the inference applies at all. See 
Ripley v. Lanzer, 152 WashApp. 296, 307, 
215 P.3d 1020 (2009) (accident's" 'occurrence 
is of itself suffIcient to establish prima facie 
the fact of negligence on the part of the 
defendant, without further direct proof.''' 
(quoting Metro. Mortgage & Sec. Co. v. 
Wash. Water Power, 37 Wash.App. 241, 243, 
679 P.2d 943 (1984))). The Court of Appeals 
erred when it held otherwise. 

~ 14 Penson v. Inland Empire Paper Co., 
73 Wash. 338, 132 P. 39 (1913), is on point. 
In Penson, wooden scaffolding collapsed 
while a painter was working upon it. This 
court held that res ipsa loquitur supplied the 
necessary evidence of negligence, noting that 
the result was to shift the burden to the 
defendant to prove, through evidence suffI­
cient to rebut the inference arising from 
application of res ipsa loquitur, that the 
faulty condition of the scaffolding was undis­
coverable. Penson, 73 Wash. at 347-48, 132 
P. 39 ("The burden of explanation ... was 
upon the appellant. . .. If the defect which 
caused it to break was latent and unobserva­
ble by the exercise of reasonable care, no 
evidence was offered to prove it."). 

[10] ~ 15 The only question remaining is 
whether res ipsa loquitur applies at all, a 
premise the trial court rejected. As noted, 
res ipsa loquitur applies where the injury­
producing event is of a type that would not 
ordinarily occur absent negligence, the inju-
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ry-producing agency or instrumentality is in [11-14] ~ 18 The trial court concluded 
the exclusive control of the defendant, and that res ipsa loquitur did not apply because 
the plaintiff did not contribute to the injury. "there are multiple other causes [than negli­
Pacheco, 149 Wash.2d at 436, 69 P.3d 324. gence] which could have caused the failure of 
The Leins conceded during their motion for the step on the dock," such as improper 
summary judgment before the trial court construction or defective wood. VRP at 25-
that Curtis was not at fault. VRP at 5. The 26. This analysis misses the mark. A plain­
inquiry has since focused on the first two tiff claiming res ipsa loquitur is "not required 
elements. to 'eliminate with certainty all other possible 

~ 16 Taking the element of exclusive con- causes or inferences' in order for res ipsa 
trol first, the Leins argue that Curtis "failed loquitur to apply." Pacheco, 149 Wash.2d at 
to cite any legal authority in which courts 440-41,69 P.3d 324 (quoting Douglas v. Bus­
have found that a wooden dock on a pond sabarger, 73 Wash.2d 476, 486, 438 P.2d 829 
constitutes an 'instrumentality' and/or that (1968) (quoting WILLIAM L. PROSSER, HAND­
ownership, alone, of the dock would be con- BOOK OF THE LAW OF TORTS 222 (3d ed.1964))). 
sidered 'exclusive control' of such instrumen- Instead, "res ipsa loquitur is inapplicable 
tality." Br. of Resp't at 29. It cannot be where there is evidence that is completely 
seriously debated that the dock was not an explanatory of how an accident occurred and 
injury-producing instrumentality in this in- no other inference is possible that the injury 
stance. As for exclusive control, the Leins occurred another way." fd. at 439-40, 69 
do not argue that anyone else had responsi- P.3d 324. The rationale behind this rule lies 
bility for the dock. fd. at 29-30. The Leins in the fact that res ipsa loquitur provides an 
have offered no evidence that the dock was inference of negligence. 
not in their exclusive control prior to Curtis's [T]he res ipsa loquitur doctrine allows the 
accident,! plaintiff to establish a prima facie case of 

~ 17 That leaves the first element: wheth- negligence when he cannot prove a specific 
er an accident of this sort ordinarily occurs in act of negligence because he is not in a 
the absence of negligence. As noted, the situation where he would have knowledge 
Court of Appeals concluded that docks do not of that specific act. Once the plaintiff 
normally give way if properly maintained, establishes a prima facie case, the defen-
but Curtis still had to prove the dock had dant must then offer an explanation, if he 
obvious defects. As explained, the latter half can." 'If then, after considering such ex-
of this reasoning was in error. However, the planation, on the whole case and on all the 
Court of Appeals was correct when it rea- issues as to negligence, injury and dam-
soned that general experience tells us that ages, the evidence still preponderates in 
wooden docks ordinarily do not give way if favor of the plaintiff, plaintiff is entitled to 
properly maintained. That is, "[i]n the gen- recover; otherwise not.' " 
eral experience of mankind," the collapse of a fd. at 441-42, 69 P.3d 324 (quoting Covey v. 
portion of a dock "is an event that would not W Tank Lines, 36 Wash.2d 381, 392, 218 
be expected without negligence on someone's P.2d 322 (1950) (quoting Hardman v. Younk­
part." Zukowsky, 79 Wash.2d at 596, 488 ers, 15 Wash.2d 483, 493, 131 P.2d 177 
P.2d 269.2 (1942))). As with any other permissive evi-

1. At times there is a suggestion that Michael 
Stewart was responsible for premises mainte­
nance and therefore the condition of the dock. 
See, e.g., Defs.'/Resp'ts' Answer to Tambra Curtis' 
Pet. for Review at 9 ("According to Michael 
Stewart, his job was to oversee the operation of 
the farm."); Clerk's Papers at 151 (deposition of 
Michael Stewart). To the extent this might bear 
upon the question of exclusive control. it should 
be noted that Stewart was an agent of the Leins. 

2. In coming to this conclusion, the Court of 
Appeals relied on Penson, stating that Penson 
holds that "res ipsa loquitur applies to explain 
why a wooden structure would give way." Cur­
tis, 150 Wash.App. at 106,206 P.3d 1264 (citing 
Penson, 73 Wash. at 339-41, 132 P. 39). Wheth­
er res ipsa loquitur applies "can only be deter­
mined in the context of each case." Zukowsky, 
79 Wash.2d at 594, 488 P.2d 269. We do not 
mean to suggest that based upon Penson, negli­
gence may be inferred as a matter of law anytime 
a wooden structure collapses. 
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dentiary inference, a jury is free to disregard 
or accept the truth of the inference. The 
fact that the defendant may offer reasons 
other than negligence for the accident or 
occurrence merely presents to the jury alter­
natives that negate the strength of the infer­
ence of negligence res ipsa loquitur provides. 
The trial court therefore erred when it con­
cluded that res ipsa loquitur was inapplicable 
as a matter of law due to the possibility that 
reasons other than negligence accounted for 
the dock's collapse. 

~ 19 In sum, Curtis has shown each of the 
elements necessary for relying upon res ipsa 
loquitur in a jury trial: (1) she has shown the 
accident is of a type that would not ordinarily 
happen in the absence of negligence because 
general experience counsels that properly 
maintained wooden docks do not give way 
under foot; (2) there is no evidence before us 
that the dock was not in the exclusive control 
of the Leins; and (3) it is uncontested that 
Curtis herself did not contribute in any way 
to the accident. We therefore hold that Cur­
tis may rely upon res ipsa loquitur in pre­
senting her case to a jury. Whether the 
inference of negligence arising from res ipsa 
loquitur will be convincing to a jury is a 
question to be answered by that jury. 

CONCLUSION 

~ 20 The injury here was caused by an 
event that would not normally happen in the 
absence of negligence, and the Leins have 
not shown they did not have exclusive control 
of the dock. Thus, the elements at issue for 
application of res ipsa loquitur to this case 
are satisfied. We reverse the trial court and 
the Court of Appeals, and remand this case 
for trial. 

WE CONCUR: CHARLES W. 
JOHNSON, GERRY L. ALEXANDER, 
RICHARD B. SANDERS, TOM 
CHAMBERS, SUSAN OWENS, and MARY 
E. FAIRHURST, Justices. 

MADSEN, C.J. (concurring). 

11 21 As the majority states, the doctrine of 
res ipsa loquitur is a rule of evidence. "A 
circumstance necessary to its application is 
that the injured party, from the nature of the 

case, is not in a position to explain the cause, 
while the party charged is in a position 
where he is, or if he has exercised reasonable 
care should be, able to explain and show 
himself free from negligence." Penson v. 
Inland Empire Paper Co., 73 Wash. 338, 346, 
132 P. 39 (1913). The plaintiff in Penson was 
a painter who was injured in a fall when the 
timber broke in the scaffolding erected by 
the defendant. The court affirmed applica­
tion of the doctrine in that case because, in 
part, the plaintiff was so injured that he 
could not inspect the board after the accident 
and the defendant did not produce the board 
or any evidence as to its condition. Id. 

~ 22 Similar to the plaintiff in Penson, the 
plaintiff here was injured when a timber 
broke in a dock owned and maintained by the 
defendants. I agree with the majority that 
the doctrine should be applied in this case, as 
it was in Penson, to relieve Curtis from 
establishing whether the defect in the dock 
was discoverable because the Leins ordered 
the dock removed, depriving Curtis of evi­
dence with which to meet her burden. 

~ 23 I write because the majority appears 
to attach no significance to the fact that Jack 
and Claire Lein had the dock removed. But 
for the removal of the dock, I would not 
agree that the doctrine should apply to shift 
the burden of establishing whether the defect 
in the dock was discoverable. 

WE CONCUR: JAMES M. JOHNSON, 
Justice. 

Lee H. ROUSSO, Petitioner, 

v. 

STATE of Washington, Respondent. 

No. 83040-1. 

Supreme Court of Washington, 
En Banc. 

Argued May 27, 2010. 

Decided Sept. 23, 2010. 

Background: State resident brought ac­
tion for declaratory judgment that state's 
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The petitions for review in both of the 
above styled cases are granted only to review 
the effect of Apprendi v. New Jersey, 530 
U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 
(2000). The two cases are consolidated for 
oral argument and decision. All future 
pleadings should be fIled under cause num-
ber 69976-3. Petitioners' counsel shall share 
oral argument time. 

142 Wash.2d 1007 

STATE of Washington, Respondent, 

v. 

Jeremy Mark READ, Petitioner. 

No. 70031-1. 

Supreme Court of Washington. 

Dec. 5, 2000. 

ORDER 

Department II of the Court considered 
this matter at its December 5, 2000, Motion 
Calendar, and unanimously agreed that the 
following order be entered. 

IT IS ORDERED: 

That the Petition for Review is granted 
and the cause is remanded to the Court of 
Appeals Division III for reconsideration in 
light of State v. Palomo, 113 Wash.2d 789, 
798-99,783 P.2d 575 (1989). 

2 

David A. ELLIS, Respondent, 

v. 

CITY OF SEATTLE, d/b/a Seattle 
Center, Appellant. 

No. 68252-6. 

Supreme Court of Washington, 
En Banc. 

Argued June 20, 2000. 

Decided Dec. 14, 2000. 

As Amended Jan. 8, 2001. 

Former employee sued city for wrongful 
discharge in violation public policy after he 
was fIred from job as sound technician for 
refusing to bypass, without what he deemed 
proper authorization, an emergency fIre mi­
crophone sound relay that shut off sports 
arena's P A system upon activation of fIre 
alarm. The Superior Court, King County, 
William L. Downing, J., granted summary 
judgment to city. Employee appealed, and 
the Court of Appeals, Cox, J., affIrmed. 
Granting review, the Supreme Court, Tal­
madge, J., held that: (1) in the context of 
concerns regarding public safety where im­
minent harm is present, "jeopardy" element 
of claim for wrongful discharge in violation of 
public policy test may be established if an 
employee has an objectively reasonable belief 
the law may be violated in the absence of his 
or her action; (2) questions of fact existed as 
to whether employee had reasonable objec­
tive belief that public policy of permitting 
only certifIed persons to work on fIre alarm 
systems would be jeopardized if he carried 
out superiors' request, and as to whether his 
discharge was justifIed by an overriding con­
cern on city's part for public safety, preclud­
ing summary judgment for city. 

Judgment of Court of Appeals reversed; 
case remanded. 

Madsen, J., fIled a concurring opinion in 
which Sanders, J., joined. 

1. Master and Servant e::>30(1.10) 
Elements of claim for wrongful dis­

charge in violation of public policy are con­
junctive. 
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2. Appeal and Error e=>837(2) 

Rule under which an appellate court, in 
reviewing a ruling on a motion for summary 
judgment, will consider only evidence and 
issues called to the attention of the trial court 
does not bar appellate court from consulting 
laws that were not cited to trial court. CR 
56(h); RAP 9.12. 

3. Municipal Corporations e=>218(3) 

To establish retaliation claim under 
Washington Industrial Safety and Health Act 
(WISHA), former city employee was not re­
quired to prove an actual WISHA violation, 
but only to prove that city terminated him 
for making a WISHA complaint. West's 
RCWA 49.17.160(1). 

4. Master and Servant e=>30(1.10) 

In the context of concerns regarding 
public safety where imminent harm is pres­
ent, "jeopardy" element of claim for wrongful 
discharge in violation of public policy test 
may be established if an employee has an 
objectively reasonable belief the law may be 
violated in the absence of his or her action. 

5. Judgment e=>181(27) 

Fact issues existed as to whether city­
employed sound technician had reasonable 
objective belief that public policy of permit­
ting only certified persons to work on fire 
alarm systems would be jeopardized if he 
carried out superiors' request to prospective­
ly disable an emergency fITe microphone 
sound relay that shut off sports arena's PA 
system upon activation of fITe alarm, preclud­
ing a summary judgment for city on techni­
cian's claim against city for wrongful dis­
charge in violation of public policy. 

6. Judgment e=>181(27) 

Questions of fact existed as to whether 
city was motivated by an overriding concern 
for public safety when it fITed sound techni­
cian who refused to prospectively disable a 
mechanism that shut down PA system at 
sports arena when fire alarm was activated, 
precluding a summary judgment declaring 
that employee had failed to establish "ab­
sence of justification" element of claim 
against city for wrongful discharge in viola­
tion of public policy. 

Jeffrey Lowell Needle and Maria C. Fox, 
Seattle, Amicus Curiae on behalf of Washing­
ton Employment Lawyers Assoc. 

Daniel Charles Gallagher and Mitchell 
Alan Riese, Seattle, for Petitioner. 

Leight Ann Collings Tift, Seattle, Hon. 
Mark Sidran, Seattle City Attorney, and Jef­
frey Julius, Asst., Seattle, for Respondent. 

TALMADGE, J. 

We decide in this case if David Ellis, a 
sound technician at the Seattle Center's Key 
Arena who refused to disable a public ad­
dress (PA) component of the Arena's fITe 
alarm system at his employer's insistence, 
presented sufficient evidence to get to the 
jury on his claim of wrongful discharge based 
on public policy. We hold Ellis presented 
sufficient evidence to withstand a motion for 
summary judgment. We reverse the Court 
of Appeals' decision on wrongful discharge 
based on public policy and remand that por­
tion of Ellis's case, along with his claim of 
retaliatory discharge pursuant to RCW 
49.17.160, to the King County Superior Court 
for trial. 

ISSUE 

Has Ellis presented sufficient evidence to 
get to a jury on his claim of wrongful dis­
charge as against public policy? 

FACTS 

David A. Ellis was employed as an inter­
mittent sound technician, a casual employee, 
at the Seattle Center, an agency of the City 
of Seattle (City), beginning in September 
1995. Ellis has a degree in electrical engi­
neering from the University of Michigan. 
Before he began working at the Seattle Cen­
ter, he had over 10 years of experience in the 
repair, installation, and maintenance of pro­
fessional audio and video equipment. 

Mter several years of refurbishing, the 
Key Arena opened at the Seattle Center in 
late 1995 as the home of the Seattle Super­
sonics basketball team. The controversy in 
this case arises from the operation of the fire 
alarm system at the Key Arena. Upon a 
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manual or automatic ftre alarm being turned restore the sound. I said that I needed 
in, a three minute delay period occurred. proper authorization to do so. Martin 
Mer that interlude, the alarm became audi- then said, "I, Rob Martin, give you autho-
ble. By design, this alarm shut off the Are- rization to bypass the relay." I then told 
na's P A system. The purpose of shutting off Martin and Crary over the radio that I 
the PA system was to allow the emergency would try. I then went to the location 
ftre microphones located in a separate room where the bypass of the relay would have 
at the Arena to become active so emergency to be performed, but I did not, in fact, 
offtcials could give directions to patrons at attempt to bypass the relay, because I was 
Key Arena in the event of a ftre or other not sure that the situation was under con-
emergency. Thus, Seattle Fire Department trol and that in fact, the ftre alarm was 
personnel could make any necessary crowd false, and I did not want to interfere with 
control announcements over the P A system the design of the ftre alarm system and 
without interference from those announcing a risk making the system not operate in the 
game or other activity at Key Arena. Ellis way that it was designed to. 
and other sound technicians were speciftcally 
told of this system feature by its manufactur-
er. 

Upon the opening of Key Arena, problems 
ensued with the ftre alarm system. The ftre 
alarm system activated near the end of a 
Sonics basketball game on January 19, 1996, 
causing the PA system to go off the air, as 
designed. The sound technician on duty at 
the time, Matthew Abraham, averred the 
following: 

Within seconds of the P A system being 
muted, Rob Martin, an offtcial with the 
Sonics, and Jill Crary, the Events Services 
Representative (ESR) from Seattle Cen­
ter, got on the radio and asked what was 
going on with the P A system and why 
there was no house sound. I explained to 
them that it was a function of the ftre 
alarm system mode, and that it was a 
function of the ftre alarm system that the 
house P A would be cut off, and control 
over the house P A would be shifted to the 
emergency ftre microphones, for use only 
by Fire Department offtcials. 

Jill Crary and Rob Martin then told me 
over the radio to restore the sound, and to 
do whatever needed to be done. I told 
them that they were asking me to alter a 
ftre alarm system, and that this was a 
system approved by the Fire Department, 
and that it should not be altered without 
authorization. Crary asked me if I knew 
how to bypass the relay, and thus restore 
the house sound. I said yes, I did know 
how to do it. Rob Martin then got on the 
radio, and told me to bypass the relay and 

I was also concerned because when 
Crary ftrst called me on the radio to ask 
what was going on and why the sound had 
cut out, and when I explained that we were 
in a ftre alarm mode, Crary said that she 
had no idea that the Key Arena was even 
in a ftre alarm mode. Then, less than a 
minute later, Martin was telling me that he 
was authorizing me to bypass this relay to 
restore the house P A sound. This made 
me even more wary of performing the 
bypass, since both Crary and Martin had 
indicated by their comments that they did 
not understand how the ftre alarm system 
worked at Key Arena. Neither Crary nor 
Martin ever indicated that the Fire De­
partment had given them any authority to 
authorize me to alter the ftre alarm sys­
tem, and bypass the relay. 

Clerk's Papers at 332-33. Abraham report­
ed this incident to Ellis the following night, 
so Ellis was aware of the controversy arising 
from orders to bypass the shunt relay. 

Two days after this incident, Ellis and 
Abraham were both working at Key Arena 
preparing for another Sonics game. A cou­
ple of hours before the start of the game, a 
grease ftre in the kitchen caused the ftre 
alarm to go off, again resulting in a loss of 
the PA system. Jill Crary was again the ESR 
on duty and she instructed Abraham to by­
pass the ftre relay until the alarm could be 
reset by ftre offtcials. Abraham asked Crary 
for written authorization, which she provided 
by a hand-written note, whereupon Abraham 
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bypassed the fire relay and reconnected it 
when Crary told him to do SO.1 

Concerned about potential danger to the 
public from bypassing the emergency fire 
microphone relay, as well as the legality of 
tampering with a fire alarm system, Ellis and 
Abraham saw their supervisor, Rick Smar­
giassi, on the following day to express their 
concerns. Ellis asked Smargiassi to get 
management involved in the issue. Ellis saw 
Smargiassi again the very next day to ask if 
he had done anything about his concerns. 
Ellis averred: 

Smargiassi told me that I had to do what­
ever I was told to by an event services 
representative (ESR), such as Jill Crary, 
even though I believed that tampering 
with a fire alarm system was illegal. I told 
Smargiassi that I would be happy to wire 
around the emergency fire microphone 
sound relay, as long as I had written au­
thorization or a verbal request from a Fire 
Department official. I told Smargiassi 
that I thought that this request from 
ESRs, who have no training or authority in 
fire prevention, was not proper. I told 

1. Crary's note reads as follows: 

Fire in kitchen in [sic] resulting in difficulty reo 
setting fire panel. At this time best estimate is 
reset will take 1 + hours which is too close to 
doors-

Matt Abraham is authorized by me to try to 
wire PA control around fire panel relays so we 
can proceed with set·up. 

When panel is reset, Matt needs to resume 
control to fire panel relays. 
Clerk's Papers at 334. 

2. The demand that Ellis follow orders no matter 
what is problematic as public policy. The fol· 
lowing hypothetical illustrates the concern. 
Suppose an actual fire started during a crowded 
event at the Key Arena. On orders from a non­
Fire Department person, Ellis then bypasses the 
PA automatic disabling switch, and Fire Depart­
ment personnel are unable to issue evacuation 
instructions to the crowd, and loss of life and 
injuries ensue. Facing possible criminal and civ­
il charges, Ellis attempts to exculpate himself by 
asserting he was only following orders, even 
though he knew he was not certified to work on 
the fire alarm system and believed such work to 
be unlawful. The "superior orders" defense 
failed elsewhere in history. 

In 1813, Justice Bushrod Washington, sitting 
as a circuit justice, noted why obedience to un­
lawful orders of a superior need not be given, 
even in a military context: 

Smargiassi that I wanted written clarifica­
tion on who could, at what time, ask me to 
bypass the fire relay. 

Clerk's Papers at 365-66. Two days later, 
Smargiassi told Ellis he had conferred with 
John Cunningham, the Human Resources 
Manager for Seattle Center. 

Smargiassi said that I needed to under­
stand the "chain of authority" at Seattle 
Center. He said that if one of my superi­
ors asked me to do something, I had to do 
it, without written authorization, whether 
or not I believed it to be legal.l21 I asked 
Smargiassi if he had spoken to the Fire 
Department. He said that he had not. 
Smargiassi told me that if I was not willing 
to do whatever I was asked without ques­
tioning it, he would have to accept my 
resignation. I told him that I would not 
resign, as I had done nothing wrong. 

Clerk's Papers at 366. Two days later, at a 
meeting Smargiassi had called, in the pres­
ence of two other intermittent sound techni­
cians and an ESR named Kevin Moore, Ellis 
said, in response to a question from Smar-

The only remaining question of law which 
has been raised in this cause is, that the pris­
oner ought to be presumed to have acted under 
the orders of his superior officer, which it was 
his duty to obey. This doctrine, equally alarm­
ing and unfounded, underwent an examina­
tion, and was decided by this court in the Case 
of General Bright [Case No. 14,647.] It is 
repugnant to reason, and to the positive law of 
the land. No military or civil officer can com­
mand an inferior to violate the laws of his 
country; nor will such command excuse, much 
less justify the act. Can it be for a moment 
pretended, that the general of an army, or the 
commander of a ship of war, can order one of 
his men to commit murder or felony? Certain­
ly not. In relation to the navy, let it be re­
marked, that the 14th section of the law, for 
the better government of that part of the public 
force, which enjoins on inferior officers or 
privates the duty of obedience to their superi­
or; cautiously speaks of the lawful orders of 
that superior. Disobedience of an unlawful 
order, must not of course be punishable; and a 
court martial would, in such a case, be bound 
to acquit the person tried upon a charge of 
disobedience. We do not mean to go further 
than to say, that the participation of the inferi­
or officer, in an act which he knows, or ought 
to know, to be illegal. will not be excused by 
the order of his superior. 

United States v. Jones, 26 F. Cas. 653, 657-58 
(C.C.D.Pa.1813) (No. 15,494). 
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giassi, he would not bypass the emergency 
fire microphone sound relay with only a ver­
bal request from an ESR, and would require 
"either written authorization from someone 
above me at Seattle Center or a written or 
verbal request from someone at the Fire 
Department or someone at Seattle Center 
showing me that this request was a legal 
one." Clerk's Papers at 367. Matt Abraham 
also insisted on such authorization. 

Ellis knew the Seattle Center had not re­
ceived a blanket authorization from the Se­
attle Fire Department to bypass the system 
because he overheard a voice mail message 
from Jill Crary on January 26 indicating the 
Center had not received Fire Department 
approval for the bypass. 

On February 2, 1996, John Cunningham 
summoned Ellis to a fact-finding meeting at 
which Ellis repeated his insistence on obtain­
ing what he considered proper authorization 
before bypassing the relay. Ellis and Cun­
ningham give two very different accounts of 
this meeting. Cunningham claimed Ellis was 
insubordinate, while Ellis contended he reit­
erated his willingness to bypass the system 
upon verbal authorization from the Fire De­
partment or written authorization from Se­
attle Center management. At the conclusion 
of the meeting, Cunningham suspended both 
Ellis and Abraham. 

Three days later, Ellis and Abraham com­
plained to the Washington State Department 
of Labor and Industries (L & I) about being 
asked to disable part of the fire alarm sys­
tem. Subsequently, the Seattle Center sus­
pended Abraham for 15 days for insubordi­
nation and shortly thereafter accepted his 
resignation in lieu of discharge. Ellis was 
discharged by Seattle Center director Virgi­
nia Anderson on February 22, 1996, for 
"gross insubordination." She listed as 
causes for the termination Ellis's failure to 
report for a scheduled shift on February 2 
and his "stated refusal to comply with a 
directive from your supervisor." Clerk's Pa­
pers at 329. Anderson later admitted during 
her deposition that Ellis's failure to report 
for his shift on February 2, standing alone, 
would probably not have resulted in his ter­
mination. 

Ellis subsequently sued the City alleging 
two causes of action, wrongful termination 
based on public policy, relying on Gardner v. 
Loomis Armored Inc., 128 Wash.2d 931, 913 
P.2d 377 (1996), and retaliatory discharge in 
violation of RCW 49.17.160(1) stemming from 
his L & I complaint (Clerk's Papers at 6). 
RCW 49.17.160(1) is the whistleblower provi­
sion of the Washington Industrial Safety and 
Health Act (WISHA), and provides, in perti­
nent part: "No person shall discharge or in 
any manner discriminate against any employ­
ee because such employee has filed any com­
plaint ... related to this chapter." The trial 
court, the Honorable William Downing, 
granted the City's motion for summary judg­
ment, dismissing Ellis's entire case. The 
Court of Appeals thereafter affirmed the tri­
al court's dismissal of the wrongful discharge 
claim, but reversed the trial court's dismissal 
of the retaliatory discharge claim. Ellis v. 
City of Seattle, No. 42334-7-1, 98 Wash.App. 
1006, 1999 WL 225057 (Apr. 19, 1999). We 
granted review of the decision on wrongful 
discharge. The City has not sought review 
of the decision on retaliatory discharge. 

ANALYSIS 

Because this case is here on an appeal 
from the Court of Appeals' affirmance of 
summary judgment in favor of the City, the 
usual rules for reviewing summary judg­
ments apply: 

The standard of review on summary 
judgment is well settled. Review is de 
novo; the appellate court engages in the 
same inquiry as the trial court. Benjamin 
v. Washington State Bar Ass'n, 138 
Wash.2d 506, 515, 980 P.2d 742 (1999). 
Summary judgment is appropriate if there 
is no genuine issue of material fact and the 
moving party is entitled to judgment as a 
matter of law. Clements v. Travelers In­
demo Co., 121 Wash.2d 243, 249, 850 P.2d 
1298 (1993); CR 56(c). All facts submitted 
and all reasonable inferences from them 
are to be considered in the light most 
favorable to the nonmoving party. Clem­
ents, 121 Wash.2d at 249, 850 P.2d 1298. 
"The motion should be granted only if, 
from all the evidence, reasonable persons 
could reach but one conclusion." Clem-
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ents, 121 Wash.2d at 249, 850 P.2d 1298 
(citing Wilson v. Steinbach, 98 Wash2d 
434, 656 P.2d 1030 (1982». However, bare 
assertions that a genuine material issue 
exists will not defeat a summary judgment 
motion in the absence of actual evidence. 
White v. State, 131 Wash.2d 1, 9, 929 P.2d 
396 (1997). 

Trimble v. Washington State Univ., 140 
Wash.2d 88, 92-93, 993 P.2d 259 (2000). 
Thus, even where there are facts in dispute, 
as here, we treat the facts and inferences 
from the facts in a light most favorable to 
Ellis. 

[1] The Court of Appeals analyzed the 
sole issue in this case under GardnPJr, 128 
Wash2d 931, 913 P.2d 377. Both parties 
agree Gardner controls. Gardner sets forth 
a four-part test for analyzing wrongful dis­
charge claims involving alleged violations of 
public policy: 

(1) The plaintiffs must prove the existence 
of a clear public policy (the clarity 
element). 

(2) The plaintiffs must prove that discour­
aging the conduct in which they en­
gaged would jeopardize the public poli­
cy (the jeopardy element). 

(3) The plaintiffs must prove that the pub­
lic-policy-linked conduct caused the dis­
missal (the causation element). 

(4) The defendant must not be able to 
offer an overriding justification for the 
dismissal (the absence of justijication 
element). 

fd. at 941, 913 P.2d 377 (citations omitted). 
These elements are conjunctive. fd. at 942, 
913 P.2d 377 ("Each of the public policies ... 
must be scrutinized under this four-part 
test."). 

[2] The Court of Appeals began its analy­
sis with the clarity element. "In determining 

3. The Court of Appeals chose not to consider the 
sections of the Seattle Fire Code Ellis cited in his 
brief. giving as a reason Ellis's failure to cite 
those sections to the trial court. Ellis. slip op. at 
5. The court relied for its ruling on RAP 9 .12. 
which provides. in part: "On review of an order 
granting or denying a motion for summary judg­
ment the appellate court will consider only evi­
dence and issues called to the attention of the 
trial court." The Court of Appeals' approach 
seems misguided. A flre code provision is not 

whether a clear mandate of public policy is 
violated, courts should inquire whether the 
employer's conduct contravenes the letter or 
purpose of a constitutional, statutory, or reg­
ulatory provision or scheme." Thompson v. 
St. Regis Paper Co., 102 Wash.2d 219, 232, 
685 P.2d 1081 (1984). Ellis argued because 
the Seattle Fire Code requires certification 
from the Fire Department before an individ­
ual may service fIre alarm systems, and be­
cause he had no such certification, the City's 
prospective orders to him to bypass the sys­
tem were illegal. The Seattle Fire Code 
states: "No person shall engage in the busi­
ness of installing, servicing or maintaining 
fIre and life safety systems and equipment 
unless they have obtained a certificate from 
the Chief or are specifically exempted from 
this section." Seattle Fire Code, App. III B, 
at 496c. Other fire code sections support 
Ellis's contention.3 The Court of Appeals 
agreed with Ellis, and held he met the clarity 
element of the four-part GardnPJr test. Ellis, 
slip op. at 6. The City has not asked us to 
review this holding. 

The Court of Appeals next considered the 
second element, the jeopardy test: "The 
plaintiffs must prove that discouraging the 
conduct in which they engaged would jeop­
ardize the public policy." The purpose of the 
jeopardy element is to guarantee "an em­
ployer's personnel management decisions will 
not be challenged unless a public policy is 
genuinely threatened." Gardner, 128 
Wash.2d at 941--42,913 P.2d 377. 

In considering this element of the Gardner 
analysis there has been some question as to 
whether a plaintiff must prove an actual 
violation of the public policy or must simply 
have an objectively reasonable belief the poli­
cy may be violated. Gardner did not address 
this issue. In two Court of Appeals cases, 

evidence; it is law. CR 56(h). of which RAP 9.12 
is obviously a reflection. requires an order grant­
ing or denying summary judgment to "designate 
the documents and other evidence called to the 
attention of the trial court." There is no require­
ment to list every statute. code. or case brought 
to the attention of the trial court. Nor should 
there be. as any court is entitled to consult the 
law in its review of an issue. whether or not a 
party has cited that law. 
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Bott v. Rockwell Int'~ 80 Wash.App. 326, 908 
P.2d 909 (1996), and Wlasiuk v. Whirlpool 
Corp., 81 Wash.App. 163, 914 P.2d 102, 932 
P .2d 1266 (1996), different divisions of the 
Court of Appeals held actual violations of 
law, policy, or regulation were required in 
situations involving financial misconduct. Cf 
Farnam v. CRISTA Ministries, 116 Wash.2d 
659, 670-72, 807 P.2d 830 (1991) (employee 
knew employer's conduct did not violate law; 
no cause of action). 

[3] In the retaliatory discharge context, 
Washington law has recognized a cause of 
action where an employee has an objectively 
reasonable belief an employer has violated 
the law. See, e.g., RCW 49.60.210 (retaliation 
for discrimination claim); Kahn v. Salerrw, 
90 Wash.App. 110, 130, 951 P.2d 321 (1998); 
Graves v. Department of Game, 76 Wash. 
App. 705, 712, 887 P.2d 424 (1994). See also 
RCW 42.40.020(5) (state whistleblower stat­
ute--good faith belief improper governmen­
tal action); RCW 42.41.040(1) (local whistle­
blower statute). This standard has an analog 
in federal antidiscrimination law, Title VII of 
the Civil Rights Act of 1964, 42 U.S.C. 
§ 2000e-3(a). A reasonable belief by the 
employee, rather than an actual unlawful em­
ployment practice, is all that need be proved 
to establish a retaliation claim. Moyo v. 
Gomez, 40 F.3d 982, 985 (9th Cir.1994). In 
fact, to establish his retaliation claim under 
RCW 49.17.160(1), Ellis is not required to 
prove an actual WISHA violation. All he has 
to do is prove the City terminated him for 
making a WISHA complaint. See Wilson v. 
City of Monroe, 88 Wash.App. 113, 943 P.2d 
1134 (1997). 

[4] In the context of concerns regarding 
public safety where imminent harm is pres­
ent, we hold the jeopardy prong of the Gard­
ner test may be established if an employee 
has an objectively reasonable belief the law 
may be violated in the absence of his or her 
action. This comports with our holding in 
Gardner emphasizing the need for swift ac­
tion to protect human life. We do not, how­
ever, at this time disturb the holdings in Bott 
and Wlasiuk as to situations not involving 
immediate harm to life and limb. 

[5] The conduct in which Ellis engaged 
here was to refuse prospectively to bypass 
the disabling of the PA system without what 
he considered proper authorization or assur­
ance. His motive was protection of the pub­
lic. Obviously, disabling the fire alarm sys­
tem so it did not work as it was designed to 
work would raise safety concerns in the mind 
of any conscientious individual, especially 
here, where Ellis knew the Seattle Fire De­
partment specifically designed the disabling 
feature. Both Ellis and Abraham expressed 
their concern about safety and legality to 
their supervisors. Firing Ellis for raising 
questions about the legality of what he was 
told to do jeopardizes the public policy of 
following the fire code mandate to permit 
only certified persons to work on fire alarm 
systems. 

The City responds by arguing Ellis was 
not asked to work on the fire alarm system, 
asserting he was asked only to work on the 
public address system, a task not requiring 
certification. The City cites the declaration 
of Fire Marshal Jerald A. Birt: 

Certification, under Section 103.3.5 of 
the Seattle Fire Code, can be one area of 
confusion. Although the Fire Code ap­
pears to limit work on fire alarm systems 
to certified persons, the definition of fire 
alarm system is subject to interpretation. 
For instance, ventilation fans are a critical 
part of the smoke control system at the 
Key Arena, but the persons who install 
such fans are not certified. Even more 
difficult to interpret are some of the hybrid 
systems in which the fire alarm system is 
incorporated with other traditional sys­
tems, such as public address (P A) systems. 
This is the type of system which exists at 
the Key Arena. In those instances, if the 
P A system were deemed to be a "fire 
alarm system", in reality, no one would 
ever be able to work on any portion of the 
P A system under the Code. 

Clerk's Papers at 435-36. The Court of Ap­
peals accepted the City's explanation, con­
cluding Ellis's behavior was not necessary to 
enforce the public policy because the "SFD 
explained that such certification was not re­
quired since Ellis was ordered to work on the 
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P A system, not the fIre protection aspect 
associated with it." Ellis, slip op. at 7. 

We disagree with the Court of Appeals. 
The automatic disabling of the P A system 
was an integral part of the design of the fITe 
alarm system at Key Arena. Bypassing the 
automatic disabling feature of the fITe alarm 
system cannot fairly be characterized as 
working solely on the P A system. It is 
certainly not the equivalent of installing ceil­
ing fans. Even more compelling, however, is 
the fITe code's defInition of a fIre alarm sys­
tem. 

As Fire Marshal Birt averred above, "the 
defInition of fITe alarm system is subject to 
interpretation." The term "fITe alarm sys­
tem" is defIned in the Seattle Fire Code: 

Fire Alarm System. A system of electri­
cal devices such as flow sensors, heat or 
smoke detectors which is designed and 
installed for the purpose of warning build­
ing occupants or the Fire Department of a 
fIre or of causing the operations of other 
fIre and life safety equipment. The term 
shall include associated electrical wiring, 
power supplies, supervisory and control 
circuits. 

Seattle Fire Code, App. III-B, at 496b. (em­
phasis added). ByPassing the automatic P A 
disabling feature of the fITe alarm system 
involved manipulating "associated electrical 
wiring." Thus, it appears Ellis would have 
been working on the fITe alarm system, as 
the Seattle Fire Code defInes it, had he 
actually rewired the circuit to avoid automat­
ic disabling of the P A system. Whether the 
work Ellis was asked to perform involved 
work on the fITe alarm system or purely 
work on the P A system is a fact question, 
and should go to a jury for determination. 

The Court of Appeals decided against Ellis 
on the jeopardy element for a second reason. 
It said Ellis's conduct was unnecessary to 
enforce the policy of allowing only certifIed 
persons to work on fIre alarm systems be­
cause "such work would be ordered only 
after the City obtained authorization from 
the SFD." Ellis, slip op. at 7. The court 

4. Human Resources Manager Cunningham be­
rates Ellis for not sharing Captain Denzel's let­
ter: "Had I been aware of this letter. I would 
have contacted the Fire Department to find out 

refers here to several declarations of various 
fITe personnel and Seattle Center offIcials 
who averred after the fact and after Ellis had 
fIled his lawsuit they would authorize bypass 
only after scrutinizing each situation as it 
came up and making a decision on the scene. 
Captain Wick, for instance, said at his depo­
sition that in response to inquiries from Se­
attle Center personnel about bypassing the 
fITe alarm system: "I think I-I believe my 
recollection is that I said that if I had the 
details and at that particular time I felt it 
was appropriate, I would give them authori­
zation." Clerk's Papers at 218. There is no 
reason to doubt Captain Wick, but Seattle 
Center offIcials never conveyed this informa­
tion to Ellis, despite his persistent requests 
for offIcial Fire Department authorization for 
the bypass. They just fITed him for insubor­
dination. 

Indeed, Ellis sought through his union rep­
resentative the Fire Department's position 
on the propriety of his working on the fITe 
alarm system. In a letter dated January 30, 
1996, Captain W.T. Denzel replied as follows: 

This is to confll"ffi that the Seattle Fire 
Code requires that only persons possessing 
certifIcation to service automatic fITe alarm 
systems perform alterations to existing 
systems. Alterations to systems should be 
approved by the Seattle Fire Department 
Plan Review Section prior to implementa­
tion. 

Clerk's Papers at 308. This is the informa­
tion Ellis had when he attended the fact­
fInding meeting with the Center's human 
resources manager, Cunningham. Captain 
Denzel understood what Ellis was being 
asked to do was an alteration to the system, 
which indeed it was. Captain Denzel said 
such alterations require approval before im­
plementation. In short, the Court of Appeals 
wrongly accepted the City's post hoc ration­
alization that no one would have asked Ellis 
to do something the Fire Department had 
not approved. Ellis did not know that be­
cause no City offIcial told him that.4 In 

why the information Captain Denzel was provid­
ing appeared to be contradicting the information 
we had received from Captains Wick and Nelson 
that the temporary modification was permissible 
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summary, there are at least two fact issues 
as to the second prong of the Gardner test, 
both mandating reversal of the summary 
judgment. 

The Court of Appeals made short shrift of 
the third element of the four-part Gardner 
test, causation: "The plaintiffs must prove 
that the public-policy-linked conduct caused 
the dismissal." Because the court had re­
jected the jeopardy element, it concluded 
Ellis could not prove causation. Ellis, slip 
op. at 7. We disagree. There is no dispute 
the City fired Ellis because of his refusal 
prospectively to alter the fire alarm system. 
His dismissal letter from Seattle Center Di­
rector Anderson specillcally referenced his 
"gross insubordination" with respect to his 
refusal. Thus, the causation element is es­
tablished. 

[6] The Court of Appeals likewise did not 
rmd the fourth element, absence of justillca­
tion ("The defendant must not be able to 
offer an overriding justillcation for the dis­
missal"), was present because two prior ele­
ments of the four-part Gardner test were 
missing. Ellis, slip op. at 7-8. The City 
claims Ellis's termination was justilled by its 
overriding concern for public safety. It cites 
to the statement of a retired SFD engineer, 
who said that on occasion the P A system 
might be needed to prevent panic in the Key 
Arena. It also cites to a statement from Fire 
Marshal Birt that because of better visibility 
in the Arena, it might be better to make 
announcements from that location rather 
than from the fire control room. But these 
statements appear to be further post hoc 
rationalizations and are entirely vitiated by 
Ellis's assertions from the very beginning 
that he would always follow the verbal orders 
of Fire Department personnel. Clerk's Pa­
pers at 368 (statement to Cunningham at 
fact-rmding meeting) ("I would do the bypass 
if I had ... verbal authorization from some­
one at the Fire Department."). 

We find some concern from the record as 
to the justification element. One City offi-

with Fire Department authorization. Since it 
was not shared, Seattle Center did not have 
reason to know of the conflicting information." 
Clerk's Papers at 439. If indeed Cunningham 
knew from Captains Wick and Nelson that the 

cial admitted he did not know, at the time 
they were disciplined, if Ellis and Abraham 
were wrong about their safety concerns. 
Cunningham admitted, at the time he sus­
pended Ellis and recommended firing him, 
he had no idea of what Captains Wick and 
Nelson would say about the Fire Depart­
ment's position on the bypass. He wrote to 
the Washington State Employment Security 
Department on April 26, 1996, with respect 
to Abraham's resignation: 

If, in fact, Mr. Abraham was correct in his 
understanding of the requirements of the 
statute [that only certilled persons could 
work on fire alarm systems], the dismissal 
would have been improper and clearly not 
for good cause. Reaching a finite [he ap­
pears to mean definite] determination on 
the issue would have entailed a lengthy 
(many months) process leading to arbitra­
tion, during which time he would have had 
to live with a dismissal from employment. 
He chose to resign instead. As a conse­
quence, no final judicial determination has 
been made on whether he or the supervi­
sor was correct as to the interpretation of 
the statute. 

Clerk's Papers at 326. Thus, on April 26, 
1996, nearly three months after Cunningham 
suspended Ellis for insubordination, Cun­
ningham states he still did not know whether 
Ellis was correct in his assertion that rewir­
ing the fire alarm system would have been a 
violation of the Seattle Fire Code because of 
his lack of certification. Cunningham's state­
ment here brings into serious doubt the 
City's post hoc rationalizations. Rather than 
rmding out whether Ellis's concerns were 
legitimate, the City fired him, and only after 
he sued did the City attempt to justify its 
actions by obtaining statements from Fire 
Department personnel. 

In summary, Ellis either meets all four 
elements of the four-part Gardner test, or 
factual questions precluding summary judg­
ment exist with respect to the jeopardy and 
absence of justillcation elements. The trial 
court should not have granted summary 

Fire Department would approve bypasses on a 
case-by-case basis, which is the precise informa­
tion Ellis had been requesting, he should have 
shared it with Ellis at the fact-finding meeting. 
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judgment to the City on the wrongful dis­
charge cause of action. 

CONCLUSION 

David Ellis became concerned about the 
potential danger to human life that might 
occur if he had to alter the designed opera­
tion of the fIre alarm system at Key Arena as 
ordered. His concern is reflected in the 
Seattle Fire Code, which prohibits uncerti­
fIed personnel from working on fIre alarm 
systems. Public policy should encourage the 
safe operation of fIre alarm systems, and 
Ellis was furthering that public policy by 
refusing, as an uncertifIed electrician, to 
work on the fIre alarm system to alter the 
way it was designed to operate, in the ab­
sence of authority for doing so. He ex­
pressed his concerns to his supervisors, told 
them he needed either written assurance 
from non-Fire Department offIcials or verbal 
assurance from Fire Department offIcials 
that it was proper for him to perform the 
alterations. The City responded by suspend­
ing him for gross insubordination and fIring 
him shortly thereafter. There is no hint in 
the record, or claim by the City, that Ellis 
was anything but sincerely conscientious in 
his concerns, or that there were any other 
reasons for fIring him. In Gardner, we said: 
"Society places the highest priority on the 
protection of human life. This fundamental 
public policy is clearly evidenced by countless 
statutes and judicial decisions." Gardner, 
128 Wash.2d at 944, 913 P.2d 377. 

We reverse the Court of Appeals in its 
affIrmance of trial court's summary judgment 
in favor of the City and remand the case for 
trial on the issues of wrongful discharge in 
violation of public policy and retaliatory dis­
charge pursuant to RCW 49.17.160(1). 

GUY, C.J., SMITH, JOHNSON, 
ALEXANDER, IRELAND, and BRIDGE, 
JJ., concur. 

MADSEN, J. (concurring). 

The majority holds that "[i]n the context of 
concerns regarding public safety where im­
minent harm is present, ... the jeopardy 
prong of the Gardner test may be estab­
lished if an employee has an objectively rea-

sonable belief the law may be violated in the 
absence of his or her action." Majority at 
1071. This "reasonable belief' standard does 
not accord with this court's cases addressing 
the claim for wrongful discharge against pub­
lic policy. Further, rather than adhering to 
the admonition that the public policy excep­
tion to the terminable at will doctrine is a 
narrow exception, the majority's approach 
greatly expands the exception and places this 
court in the unacceptable position of interfer­
ing in day to day business personnel deci­
sions. Moreover, even if one accepts the 
majority's new reasonable belief standard, I 
would hold that it is lacking in this case as a 
matter of law. 

The public policy exception to the common 
law terminable at will doctrine was adopted 
in Thompson v. St. Regis Paper Co., 102 
Wash.2d 219, 685 P.2d 1081 (1984). The 
court there recognized that the exception 
applies where application of the common law 
doctrine would lead "to a result clearly in­
consistent with a stated public policy and the 
community interest it advances." Id. at 231, 
685 P.2d 1081 (emphasis added). The court 
also said that "[t]he policy underlying the 
exception is that the common law doctrine 
cannot be used to shield an employer's action 
which otherwise frustrates a clear manifesta­
tion of public policy." Id. (emphasis added). 
Thus, with initial adoption of the public poli­
cy exception, this court focused on the em­
ployer's action as violating clear public poli­
cy. 

"The employee has the burden of proving 
his dismissal violates a clear mandate of pub­
lic policy." Id. at 232, 685 P.2d 1081. This 
mandate may be found where the " 'employ­
er's conduct contravenes the letter or pur­
pose of a constitutional, statutory, or regula­
tory provision or scheme'" and where prior 
judicial decisions established relevant public 
policy. Id. (quoting Parnar v. Americana 
Hotels, Inc., 65 Haw. 370, 652 P.2d 625, 631 
(1982». The court emphasized that this 
"narrow public policy exception ... properly 
balances the interest of both the employer 
and the employee ." Id. 

Subsequent cases bear out the Thompson 
analysis: the focus is on the employer's ac­
tion, and the exception is a narrow one. In 
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Dicomes v. State, 113 Wash.2d 612, 782 P.2d 
1002 (1989), involving whistle blowing, the 
court refused to find the public policy excep­
tion applied. There, contrary to the plain­
tiffs belief, there was no violation of statute 
where certain surplus funds in the Depart­
ment of Licensing budget were not expend­
ed, nor was clear legislative intent contra­
vened. The court noted that the employee 
was not faced with the choice of violating the 
law or sacrificing her job; she was instead 
faced with a difference of opinion, and her 
"good faith belief in the righteousness of her 
conduct [was] too tenuous a ground upon 
which to base a claim for wrongful dis­
charge." Id. at 624, 782 P.2d 1002. Farnam 
v. CRISTA Ministries, 116 Wash.2d 659, 807 
P.2d 830 (1991) also involved alleged "Tong­
ful discharge in violation of public policy for 
whistle blowing. There, the plaintiff had sev­
eral times acknowledged that her employee 
had the legal right to remove nasal-gastric 
feeding tubes from patients under certain 
circumstances, but argued nonetheless that 
she could have believed that removal consti­
tuted patient abuse in violation of law be­
cause the relevant statutes did not specifical­
ly include or exclude nasal-gastric feeding 
tubes as life-sustaining procedures which 
could be withheld. Id. at 670-71, 807 P.2d 
830. The court disagreed, saying that the 
focus is on the employer's conduct, not the 
employee's actions. Id. 

As in these whistle blowing cases, the focus 
in a case where it is claimed the employee 
has been directed to engage in illegal conduct 
should be on the employer's action. This 
said, I cannot conceive how an employee can 
be fired for refusing to engage in illegal 
conduct unless the employer has directed the 
employee to actually engage in illegal con­
duct. The employee's good faith belief can­
not render illegal what is not actually illegal. 

Just as problematic, where this court steps 
in and decides that public policy is sufficient­
ly violated based upon the employee's rea­
sonable belief, it interferes in business man­
agement and alters the balance of interests 
that the narrow public policy exception in 
Thompson preserved. The line between the 
conscientious employee and the insubordi­
nate employee is not easily drawn in many 

circumstances. Given that the public policy 
exception is the exception, not the rule, the 
terminable at will doctrine should prevail 
unless there is an actual violation of a clear 
mandate of public policy. 

Gardner v. Loomis Armored, Inc., 128 
Wash.2d 931, 913 P.2d 377 (1996) is also 
contrary to the majority's pronouncement of 
a reasonable belief standard. The four-part 
test stated there is consistent with prior law 
requiring identification of a clear mandate of 
public policy and discharge in violation of 
that policy. The focus again is on the em­
ployer's conduct-does the discharge violate 
the public policy, in Gardner, the policy en­
couraging citizens to save persons from life 
threatening situations. Nowhere does Gard­
ner indicate anything other than actual viola­
tion of the policy suffices. To the contrary, 
Gardner indicates, as do all the court's pre­
ceding cases, that the policy itself must be 
actually violated. 

In addition to these cases, as the majority 
correctly observes, the Court of Appeals has 
refused to accept the premise that a good 
faith or reasonable belief suffices. Wlasiuk 
v. Whirlpool Corp., 81 Wash.App. 163, 179, 
914 P.2d 102, 932 P.2d 1266 (1996) ("a plain­
tiff must show either an actual violation, or 
that the purpose of the law was violated"); 
Bott v. Rockwell Int'l, 80 Wash.App. 326, 
335-36, 908 P.2d 909 (1996). The court in 
Bott aptly observed a "good faith" standard 
undermines this court's "announced policy of 
protecting against frivolous lawsuits and 'al­
low[ing] trial courts to weed out cases that do 
not involve any public policy principle .... ' " 
Bott, 80 Wash.App. at 336, 908 P.2d 909 
(alteration in original) (quoting Thompson, 
102 Wash.2d at 232, 685 P.2d 1081). 

More importantly, a "good faith" standard 
undermines the principle "of allowing em­
ployers to make personnel decisions without 
fear of incurring civil liability." Bott, 80 
Wash.App. at 336, 908 P.2d 909 (citing 
Thompson, 102 Wash.2d at 232, 685 P.2d 
1081). 

The majority's reliance on other employ­
ment laws for support of its reasonable belief 
standard is misplaced. For example, the 
majority notes that the state whistleblower 
statute contains a good faith belief standard. 
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Majority at 1071 (citing RCW 42.40.020(5». 
This reliance highlights the fundamental er­
ror of the majority. It is one thing for the 
Legislature to implement a good faith stan­
dard. It is quite another thing for this court 
to do so in the context of the public policy 
exception to the terminable at will rule. 

In my view this court should join other 
courts that have declined to extend the public 
policy exception to situations where the em­
ployee alleges a reasonable belief that he or 
she is being directed to engage in illegal 
conduct in violation of public policy. See, 
e.g., Antley v. Shepherd, 340 S.C. 541, 549, 
532 S.E.2d 294 (Ct.App.2000); Ran Ken, Inc. 
v. Schlapper, 963 S.W.2d 102 (Texas App. 
1998). 

However, even if one accepts the majori­
ty's expansion of the public policy exception, 
this case is a poor vehicle for finding suffi­
cient evidence of an objective reasonable be­
lief. The identified public policy in this case 
is certification from the fire department be­
fore an individual may service fire alarm 
systems. However, on more than one occa­
sion the employee, Mr. David Ellis, informed 
his superiors that he would work on the 
system if he had written authorization from 
his superiors at Seattle Center. Thus, he 
would have engaged in the work he was 
directed to do regardless of any supposed 
belief in its illegality. Under these circum­
stances, I would conclude that he has not 
established an objective reasonable belief 
that public policy would be violated if he 
bypassed the fire relay. 

While I do not agree with the majority's 
good faith belief standard, I nevertheless 
agree with the majority that there is a fact 
question as to whether an actual violation of 
public policy occurred. See majority at 1072. 
Accordingly, I would remand for trial with 
instructions in accord with this opinion. 

For the reasons stated, I concur. 

SANDERS, J., concurs. 

103 Wash.App. 587 

~7Gregory H. BOWERS, Appellant, 

v. 

POLLUTION CONTROL HEARINGS 
BOARD; Southwest Air Pollution Con­
trol Authority; Transalta Centralia 
Generation LLC, Respondents. 

No. 44838-2-1. 

Court of Appeals of Washington, 
Division 1. 

Dec. 4, 2000. 

Appeal was taken challenging "reason­
ably available control technology" (RACT) 
order issued by local pollution control author­
ity that directed coal-fired electric generating 
plant to reduce its emissions of four pollu­
tants, including sulfur dioxide and nitrogen 
oxide. The Pollution Control Hearings Board 
(PCHB) affirmed order. Following appeal to 
the Superior Court, King County, Robert 
Alsdorf, J., parties' petition for direct review 
was granted. The Court of Appeals, Coleman, 
J., held that: (1) party challenging RACT 
order did not meet burden in challenging 
PCHB's fmdings of fact and conclusions of 
law; (2) as a matter of first, PCHB did not 
erroneously interpret Clean Air Act as ap­
plied to the requirements for setting RACT; 
(3) substantial evidence supported findings 
that addressed scientific underpinnings of 
emissions limits and cost effectiveness and 
impact of various control technologies; and 
(4) PCHB's decision was not arbitrary or 
capricious. 

Mfirmed. 

1. Health and Environment e=>25.15(6.1) 

Court of Appeals applies Administrative 
Procedures Act's (AP A) standards of review 
based upon the record before the Pollution 
Control Hearings Board (PCHB). West's 
RCWA 34.05.570(3). 

2. Health and Environment e=>25.15(6.1) 

With respect to issues of law under pro­
vision of Administrative Procedures Act 
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committing the act "shall in addition 
to the penalty provided by statute for the 
crime . when committed without use of a 
firearm, be guilty of a felony * * .... 
This was the language Canady held cre­
ated a new offense. The 1969 act dif­
fers in both structure and content. Aft­
er first setting forth the forbidden acts, 
it states "in addition to the penalty pro­
vided by statute for the crime commit­
eel without use or possession of a fire­
arm, [the offender shall] be imprison­
ed as herein provided: * • *. (Italics 
ours). It is only in the portion of the 
statute discussing the imprisonment that 
the status of "guilty of a felony" is men­
tioned. 

There were at least three alternatives 
open to the draftsmen of the legislation 
which would have clarified their intent. 
The use of the same sentence structure 
contained in the 1961 act, as it related to 
the felony offense, would have left the in­
terpretation clear in light of the decision in 
Canady. The act could have provided "the 
offender was guilty of a separate felony in 
addition to the crimes named in the 
act" 1 or alternately "in addition to the 
penalty provided by statute for the felony 
committed or attempted, [he] shail fie 
guilty of a felony for' the use of such 
weapon or device, which shall be a sepa­
rate offense, * • .".' We find the in­
tent of the legislature unclear for the rea­
sons heretofore indicated and hold the act 
provides an additional penalty where the 
original act committed or attempted. to be 
committed is a felony, rather than creating 
a separate offense. 

Under the 1969 statute, where the act 
committed by the offender is a misdemean­
or, the subsequent mention of "guilty of a 
felony," we believe, can be reasonably in­
terpreted to mean the llgislature wished 
the status of the act, which otherwise 
would be a misdemeanor, to be elevated to 
that of a felony. Where the act committed 
by the offender is already a felony, how-

I. Laws of Indiana, • 10-4700, p. 718. 

ever, the intent of the legislature is un­
clear. 

[5] Boyer lastly challenges the consti­
tutionality of action by the legislature 
which prohibits the court from suspending 
or deferring the imposition of sentence. 
While the wisdom of such' action may be 
subject to question, it is, none the less, 
within the power of the legislature limited 
only by the Eighth Amendment proscribing 
cruel and unusual punishment. Robinson 
v. California, 370 u.s. 660, 82 S.Ct. 1417, 8 
L.Ed2d 758 (1962) ; United States v. 
Wallace, 269 F.2d 394 (3rd Cir. 1959); 
United States ex reI. Darrah v. Brierley, 
290 F.Supp. 960 (E.D. Pa. 19(8). 

nle judgment and sentence of the trial 
court are affirmed as to count one and re­
versed as to count two. 

HOROWITZ, A. C. J., and WIL­
LIAMS, J., concur. 

(J7-~ , .... 

4 Wasb.A.pp. 152 

ROllald L. EWER,' Re'pondent, 
v. 

GOODYEAR TIRE AND RUBBER COM. 
PANY, • eorporatlol, Appen .. t. 

No. 79-41245-111. 

Court of Appeals of Wasblngton. 
Division 3. 

Jan. 28, 197'1. 
Rebearlng Denied A.pril 19, 1971. 

Action against tire manufacturer·' by 
garage employee who was injured when 
tire exploded while he was trying to mount 
it on wheel. The Circuit Court, Okanogan 
County, Robert J. Murray, J., found for 
plainti if and defendant appealed. The 
Court of Appeals, Munson, C. J., held that 
tire manufacturer's agreement that proce­
dure followed by plaintiff and his employer 

2. Lawl of Oklahoma, Title 21, • 1287, p. 
89 (Snpp.1970). 
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in mounting tires was in accordance with 
common practice, together with evidence 
that in no instance would plaintiff exceed 
25 pounds per square inch in seating bead 
of tire which had recommended maximum 
inflation pressure of 30 pounds per square 
inch and that manufacturer had received 
complaints regarding beads breaking in 
particular line of tires involved was suffi­
cient to get plaintiff, who sought recovery 
for injuries sustained when tire exploded 
while he was mounting same on wheel, by 
motion challenging sufficiency of evidence 
under doctrine of res ipsa loquitur, and 
that jury under proper instruction could 
have found defendant negligent in manu­
facture of tire. 

Affirmed. 
See also 1 Wash.App. 628, 463 P.2d 183. 

I. PI.adlllg 41==1236(2) 
Where . amended complaint merely 

specified more particularly those areas of 
negligence in which plaintiff sought to es­
tablish liability, allowing amendment was 
within court's discretion even though copy 
was not lIerved until three days before 
trial. 

2. Negligence 41==1121(2), 134(2) 
Torts 41==127 

Circumstantial evidence can adequately 
establish basis for recovery under theory 
of negligence, res ipsa loquitur, or strict 
liability. 

3. Negllgellce 41==1121(2) 
Res ipsa loquitur requirement that in­

juries be caused by agency or instrumen­
tality within exclusive control of defendant 
is satisfied if there is evidence of control 
by defendant at time of negligent act com­
plained of, i.e., creation of defect, even 
though defendant's control is not exclusive 
at time of accident, provided plaintiff 
proves that condition of product had not 
been changed after it left defendant's con­
trol. 

... Autom.bUII 6=16 
Where tire manufacturer's chief. de­

sign engineer testified that storage. prOce-

dures followed by plaintiff's employer 
would not normally have adverse effect on 
tire and there was testimony that nothing 
unusual was observed about tire either 
when it was received by employer or at 
time of mounting, for purpose of doctrine 
of res ipsa loquitur, there was sufficient 
evidence, if believed, to meet requirement 
that injuries sustained by plaintiff when 
attempting to mount tire on wheel were 
caused by agency or instrumentality within 
exclusive control of tire manufacturer. 

5. Neg"a' nce 41==1121 (2) 

Res ipsa loquitur requirement that in­
jury-causing accident occurrence is not due 
to any voluntary action or contribution on 
part of plaintiff does not mean that plain­
tiff must conclusively prove no action on 
his part contributed to accident but rather 
that he bring forth sufficient evidence to 
allow jury to exclude his conduct as rea­
sonable cause. 

S. AutomobUII 41==116 
Tire manufacturer's agreement that 

procedure followed by plaintiff and his em­
ployer in mounting tires was in accordance 
with common practice, together with evi­
dence that in no instance would· plaintiff 
exceed 2S pounds per square inch in seat­
ing bead of tire which had recommended 
maximum inflation pressure of 30 pounds 
per square inch and that manufacturer had 
received complaints regarding beads break­
ing in particular line of tires involved was 
sufficient to get plaintiff, who sought re­
covery for injuries sustained when tire ex­
ploded white he was mounting same on 
wheel, by a motion challenging sufficiency 
of evidence under doctrine of res ipsa lo­
quitur. 

7. Aut,mobllll 41==116 
Tire manufacturer's change in speci­

fications order constituted evidence from 
. which jury could conclude defect in tires 

existed. 

8. AutomobUII C=16 
Evidence in action by garage employee 

to recover for injuries sustained when tire 
exploded while he. was mounting same on 
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wheel was sufficient to sustain jury's find­
ing that tire manufacturer was negligent in 
manufacture of tire. 

9. Automobiles PIS 
Tire manufacturer's failure to test or 

inspect tire could be found by jury to be 
proximate cause of injuries sustained by 
garage employee wJten tire exploded while 
he was mounting same on wheel. 

10. Nellllgencep27 
Manufacturer usually has no duty to 

warn of danger which is obvious and 
known. 

II. Automobiles piS 
Evidence in action against tire manu­

facturer by garage employee who· was in­
jured when tire exploded while he was 
trying to mount it on wheel warranted sub­
mitting to jury question of manufacturer's 
breach of duty to warn of danger. 

12. Automobll •• PIS 
In order for tire manufacturer to be 

liable to garage employee who was injured 
when tire exploded while he was trying to 
mount it on wheel there would have to be 
evidence that tire reached garage where 
employee was working in same condition 
as it was sold and that it was in same con­
dition from time received until time of ac­
cident. 

13. Appeal .. d Error C=>273(6) 
Where exception to court's instruc­

tions failed to adequately advise trial court 
of basis for exception with sufficient c1ari- . 
ty, claimed error was not preserved for ap­
peal. 

14. Automobll .. 41=16 
In action against tire manufacturer by 

garage employee seeking recovery for inju­
ry sustained when tire exploded while he 
was trying to mount it on wheel, failure of 
court to instruct on doctrine of assumption 
of risk as applicable to employee's theory 
of negligence but giving such instruction 
as to theory of strict liability was not er­
ror. 

I~ Automobiles C=18 
Where there was no evidence that in­

jured garage employee· was ever aware of 

defect in tire which exploded while he was 
trying to mount it on wheel and injured 
employee testified he usually inspected 
tires prior to mounting, doctrine of as­
sumption of risk was not applicable to in­
jured party's theory of negligence or strict 
liability. 

16. Automobiles C=16 
In action against tire manufacturer by 

garage employee who was injured when 
tire exploded while he was trying to mount 
it on wheel, it was not error, under theory 
of notice to manufacturer, to permit intro­
duction of evidence of another tire explo­
sion. 

17. Appeal and Error 08=1064(1) 
Damages ~216(8, 9) 
Damage instruction that if jury found 

for plaintiff their verdict should include 
hospitalization expenses, medical and drug 
expenses, loss of wages, and travel ex­
penses, was of questionable propriety in 
view of dispute as to certain items, but did 
not have prejudicial effect on overall jury 
verdict. 

18. Trial 08=186 
Damage instruction that if jury found 

for plaintiff their verdict should include 
hospitalization expenses, medical and drug 
expenses, loss of wages, and travel ex­
penses did not constitute unconstitutional 
comment on evidence. RCWA Const. art. 
4, § 16. 

William H. Mays of Gavin, Robinson, 
Kendrick, Redman & Mays, Yakima, for 
appellant. 

Richard B. Price, and James R. Thomas, 
of Wicks, Thomas & Price, Okanogan, for 
respondent. 

MUNSON, OIief Judge. 

Plaintiff, Ronald L. Ewer, brought suit 
for damages suffered when a tractor tire 
he was mounting exploded. The jury 
found for plaintiff and appropriate judg­
ment was entered. Defendant manufactur­
er, Goodyear Tire and Rubber Company, 
appealed. 
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The exploding tirc-a new Goodyear 
1324, +ply nylon replacement tire-was 
purchased from defendant's distributor by 
plaintiff's employer in the, fall of 1966. 
The tire was stored in the employer's en­
closed warehouse until removed by plain­
tiff on the day of the accident. The num­
ber "13" designates the width (13 inches) 
from one sidewall to the other, and the 
number "24" designates the rim diameter 
(24 inches). Around the circumference on 
each side of the tire is a circular bead, 
consisting of a number of strands of high 
tensile strength wire. The purpose of this 
bead is to give stiffness to the portion of 
the tire which will seat against the wheel 
rim and keep it firmly in place. In the in­
stant tire, the bead structure consisted of 
30 strands of wire.l 

'Prior to the production of' the instant 
tire a fabric change was made whereby ny­
lon replaced rayon. Defendant's chief de­
sign engineer testified that shortly after 
this change defendant began receiving 
complaints from the field because of the 
new nylon construction. Dealers were ac­
customed to the more firm-feeling sidewall 

I. The bend 18 mftlle during the COD8true­
,don of the tire by takln, " atr11nd of 
wire from each of 6 creela (much Uke 
fishing creels) and twisting them mound 
ellch other 3 times ,to produce 11 'beI\flof, 
SO amn,l. (If wire.. .Thereafter I tllA; en·, 
twined str~nda, 1Ifl!: built, Into t~e 'lind&: I 
"",11 of the .. tire.· " ": 'I 
• ' . I· I 'I, .If" 

I 2. In Il~plnlnl.nr tho feason tor the; chance : 
In speclfl~tion Mr. Robert W, ):ula; , 

, Chief DeSign' Engineer, atated: :' : ~ 
"Understand our ipoaition in ~etelap-,; 

ment, wben we llpeeify the addition 'of 
material toa tire,lthia ,COlts ,money. i·Our: 
mnnlllemeDt neceBllnri1y _and approVea : 
theae specification.. when we've cot I a 
factory situation which Is in tbe 'pl'OCe88 
of heln, corrected, but which had' not 
necessarily ftRChetl complete' hamlllnc, to' 
put ns a reIIson on a specltlcation of this 
type thnt we are In effect attemptln, to 
cornet a fnctory problem, and to uti&-
fy our 8111es personnel in the field,' that 
lOIDethlDg Is being don.. would uot be a 
satistactory anlwer. Whereas, to 8pecify 
that we were correcting ft field condldon, 
which la not completely falae, we'll get 
R Specification like this through with­
out aDY hltcb. • • • (B)allicalI:r the 

of a rayon tire, and were concerned that 
this new tire might not be adequate. He 
also testified that defendant had experi­
enced kinking of the beads at the factory 
level due to handling by forklifts. 

A modification was made in an attempt 
to bolster the general acceptance of the 
tire line to which the instant tire belonged. 
This was done pursuant to a document en­
titled "Change in Specifications" dated 
March l-J, 1966 which stated as the reason 
for the change: "[to] remedy field com­
plaints of beads breaking during mounting".' 
The modification consisted of one more tum 
of the six strands thereby increasing the 
number of strands of bead wire from 30 to 
36. 

On May 4, 1967, preparatory to mount­
ing the instant tire on a used tractor, 
plaintiff removed it from his employer's 
warehouse. He mounted the tire on the 
wheel rim. While airing the tire so it 
would seat itself on the rim, the tire ex­
ploded throwing plaintiff to the floor in­
juring him. The tire itself was propelled 
15 to 20 feet into the air. After plaintiff 

complalnta were, 'We can't market thla 
Ilew line, the beada don't loot ftgbt.' 
aud we had tires aent back where com· 
plainta bad heeD lI'Iado on the eonilitlon 'Of 
the bead, and there wBlnotlliD, 'tVrOll" 
with the beadl at alL We bad a witcb 
hunt lit the tlme.;. 'Do BOmethinc.' ,So 

, we did lOUIethiug. * • • Q You la, 
. . 'you were aware that bellda had I brokeD, 
, .' , but J011 coD81dored It nothlDI out ,of the i 

'JI:; ordinary In reladon to your other p~.' 
.... ,.uets? A Yes, air. Q How did 10U ' ar~ J 

" rive at the decision' to add 8ix more; 
11,; bead wires? A, Wires are wouDd onDl 
! I:, mandrel. Now" the aimpleat way. to Ildd : 
'J : additional wires II almpl)' make one more ' 

turn,- • • 10 thllt you will find, I 
think, _.. • it will be from five by.b: 

'. to csb by llix • - - The first number 
IndicatM the number of tul'lUl. The 
second "umber lndlcatea tbe Itranda. 
This fl the simplest way to do it. We 
aimply lidded ODe tnm of wire to every 
bead In every tire In the Sure-Grip line. 
• • • We felt no requlremeut to speud 
money on theRe tlrea at all. We did 
thll because it wall the cheapeat thing 
we could do and atIll aay we were doing 
IOmethlng, thereb, eet off tbe hook." 
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had been attended to and sent to the hospi­
tal, another employee and plaintiff's em­
ployer mounted a different tire on the 
same wheel rim without incident. 

Although defendant does not take issue 
with the procedure employed by plaintiff 
in mounting the tire, it does claim that the 
explosion was· caused by over inflation. 
At trial, plaintiff stated he had no recollec­
tion of the happening from the moment be 
started mounting the tire until he awoke in 
the hospital the following day. However, 
plaintiff testified;· without objection, his 
normal practice was never to inflate a trac­
tor tire in excess of 25 pounds in order to 
seat it. Although the normal operating pres­
sure for the tire in question was 14 to 16 
pounds, plaintiff testified it was often nec­
essary to inflate the tire to 20-25 pounds 
per square inch to seat it properly and then 
deflate it to its normal pressure for opera­
tive purposes. Plaintifrs employer, who 
was 20 feet away from the place where 
plaintiff was attempting to mount the tire, 
testified plaintiff was mounting it in a nor­
mal fashion and that he had repeatedly in­
flated and deflated the tire during the 
mounting in an attempt to seat it. 

Defendant sets forth 21 assignments of 
error which will be handled in the foUow­
ing 4 groupings. 

I. TRIAL AMENDMENT 

P1aintifrs original complaint set forth a 
claim based primarily upon negligence, i.e., 
res ipsa loquitur, breach of warranty, and 
strict liability. However, ~ the com­
mencement of the trial plaintiff filed an 
amended complaint which added several 
specific acts of negligence allegedly com­
mitted by defendant as additional bases for 
recovery. A copy of the amended com­
plaint was mailed to defendant 3 days prior 
to trial. The· trial court allowed the 
amendment over defendant's objections. 

[1] The challenged amendment merely 
specified more particularly those areas of 
negligence in which plaintiff sought to es­
tablish liability. The trial court was not in 
error in allowing the· amendment j it 

should be noted also defendant neither 
sought a continuance nor claimed surprise 
or prejudice by the trial court in permit­
ting the amendment. Oark v. Icicle Irr. 
Dist., 72 Wash.2d 201, 204, 432 P.2d ),41 
(1967); Callahan v. Keystone Fireworks 
Mfg. Co., 72 Wash2d 823, 435 P.2d 626 
(1967). 

II. NEGLIGENCE 

Thirteen of defendant's remaining as­
signments of error relate to the court's 
failure to grant defendant's alternative mo­
tion for dismissal or directed verdict at the 
conclusion of all the evidence, and in the 
giving of various instructions upon the is­
sue of negligence. 

Defendant contends there was a com­
plete lack of evidence offered by plaintiff 
to show (a) defendant's negligence, (b) a 
defect in the product, (c) the proximate 
cause of plaintiff's injury, or (d) the ac­
tual cause of the accident. 

[2] As far as direct evidence establish­
ing either a defect in the tire or cause of 
the explosion is concerned, defendant's 
contention is correct. The burden is upon 
plaintiff under. any theory of negligence. 
res ipsa loquitur, or strict liability to prove 
by a preponderance of the evidence that 
there was a defect in the tire which proxi­
mately caused the explosion and the result­
ing IDJury. However, circumstantial evi­
dence can adequately establish a basis for 
recovery under the theories above mentioned 
and a review of the record establishes the 
presence of such evidence. 

(A) Res Ipsa Loquitur 

The three elements of res ipsa loquitur 
are set forth in Homer v. Northern Pac. 
Beneficial Ass'n Hosps., Inc., 62 Wash.2d 
351,382 P.2d 518 (1963) as follows: 

Further proof of negligence is not es­
sential to take a case to thc jury or to 
overcome challenges to the sufficiency 
of the evidence where (1) the accident 
or occurrence producing the injury is of a 
kind which ordinarily does not happen in 
the absence of someone's negligence, (2) 
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the injuries are caused by an agency or usual was observed about the tire either 
instrumentality within the exclusive con- when it was received by plaintiff's employer 
trol of the defendant, and (3) the inju- or at the time of mounting. This evidence, 
ry-causing accident or occurrence is not if believed by a jury, would be sufficient to 
due to any voluntary action or contribu- establish the second requirement. 
tion on the part of the plaintiff. 

Cf. Stone v.Sisters of Charity of House 
of Providence,2 Wash.App. «11, 469 Pold 
229(1970). 

(1). Defendant admits the type of acci­
dent which Occurred here does not ordinar­
ily occur in the absence of someone's negli­
gence. Thus, this element has been met. 
Douglas v. Bussaharger, 73. Washold 476, 
438 Pold 829 (1968). 

[3,4] (2) The· second requirement is 
satisfied if there is evidence of control by 
the defendant at the time of the negligent 
act complained. of, i.e., creation of the de­
fect, Hogland v. Klein, 49 Washold 216. 
298 Pold 1099 (1956); Baker v. B. F. Good­
rich Co., 115 Cal.App.2d221, 252 Pold 24 
(1953), although the defendant's· control is 
not eXclusive at the time of the accident, 
prOtJided plaintiff proves that the condition 
of the product had not been changed after 
it left defendant's control. Zentz v. Coca 
Cola Bottling Co., 39 Cal.2d 436, 247 P.2d 
344 (1952); 1 Frumer &: Friedman, Prod­
uets Liability § 12.D3 at 289. Defendant's 
chief design engineer, when examined 
about the effects of plaintiff's employer's 
storage, testified he would not normally 
expect such storage procedures to have 
much adverse effect lIpon. the product. 
There is also testimOny that nothing un-

3. See also J'ea1onowakl v. Boston &: lie. 
R.R., 829 U.S. 41S2, 4158, 61 S.Ct. 401, 91 
L.Ed. 416, 169 A.L.R. 947 (1947); 9 
Willllore, Evidence • 2Ci09 (3nt ed. 
1940); Proeaer, Tbe J.aw of Torta I 40 
at23T (3nt ed. 11164). 

4. ... • •.. ·Tbe ·jul'1 may make the in­
ference of n~lI .. nce or it may retu.. to 
do 10." Pederaon v. Dumouehel, 72 Wash •.. 
2d 73, 81, 431 P.2d 97t'979 (1961) ;"o-!': 
cree v. Shepard Ambulance Be"., IDe .• 
47 Wuh.2d 8159, 289 P.2d 3IJO (19M). 

See also W~ceman v. Seven-Up Bot­
tlin, Co., Ii Will.2d CI03, 93 N.W.2d 461, 
474, 94 N.W.2d 64S (19GS-19Ci9) where­
in it atatea: 

4IOP.2d-lM 

[5] (3) The third requirement does 
not mean that plaintiff must conclusively 
prove no action on his part contributed to 
the accident but rather that he bring forth 
sufficient evidence to allow a jury to ex­
clude his conduct as a responsible cause. 
United Mut. Sav. Bank v.· Riebli, 55 
Wash.2d SI6. 820, 350 P.2d 651 (1960); 
Zentz v. Coca Cola Bottling Co., 'supra: 
Lewis v. United States Rubber Co., 414 Pa. 
626, 202 Aold 20 (1964); 2 Harper &: James, 
The Law of Torts § 19.5 at 87 (Supp.1968) ; 
2 Harper &: James, The Law of Torts § 9.­
IS at 1093 (1956).' 

As stated in Tubb v. Seattle, 136 Wash. 
332, 337, 239 P.l009, 1010 (1925), quoting 
from St. Germain v. Potlatch Lumber Co., 
76 Wash. 102, 135 P.804 (1913):C 

"While it is a sound rule that to sus­
tain a finding that the appellant's negli­
gence was the proximate cause of the in­
jury, the evidence must present some­
thing more than a mere possibility or 
conjecture, it is equally sound that the 
cause of an accident may be inferred 

. from circumstances. A· plaintiff in this 
character of case is not obligated to es­
tablish the material facts essential to a 
recovery beyond a reasonable· doubt. 
Such a rule would amount to a denial of 
justice. It i8 ""ffiden' if huftlitlence 

". • • It Is not essential that the 
poaaihillu' of other ennses of tile aeel-

. dent be nltogt!t-.er eliminated, hnt only 
that tllelr likelihooll he aoreduced that 
the Jl'8llter prObnbllity [of fnult] Ilea Ilt 
defendlint's door. The evidence m_ af­
ford a rational bnBla foreoneludlnc that 
the enase of the neeldent wnl probnbly 
aneh that the defeodnnt wonll1 h8 respon­
sible for· aoy • neltlicence eonnected with 
it." Cf. 2 HarPer" James, The Law of 
Torts I 19,7 at 1086 (19G6); Prosser, 
The Law of Torts t 39 at 229 (3rd 
ed. 11164). 
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afford4 room for men of retUOtIable 
minds to conclude Ihat there it G greater 
probability thaI Ihe accidenl causing tke 
injury happened in .ruck a way as to fis 
liability upon the person chGrged wilh 
such liGbili/y, IMn. it it thGI il happetled 
in a way for which Ihe person so 
charged would nol be liable. 'There 
are very few things in human affairs, 
and especially in litigation involving 
damages, that can be established to such 
absolute certainty as to exclude the po .. 
sibility, or even some probability, that 
another cause· or reason may have been 
the true cause or reason for the damage, 
rather than the one alleged by the plain­
tiff. But such possibility, or even prob­
ability, is not to be allowed to defeat the 
right of recovery, where the plaintiff has 
presented to the jury suffieient facts and 
circumstances . surrounding the occur­
rence as to justify a reasonable juror in 
concluding that the thing charged was 
the prime and moving cause.' In other 
words, the plaintiff is only required to 
satisfy the jury, by a fair preponderance 
of the evidence, that the aceident causing 
the death occurred in the manner he 
contends it did." 

(Italics ours.). The Oregon Supreme 
Court, in discussing this requirement, stat­
ed in PowetI v. Moore, 228 Or. 255, 364 P. 
2d 1094 (1961): 

[E]ven where there is some evidence 
that plaintiff's failure to exercise care in 
the use of defendant's equipment was a 
contributing cause producing the injury, 
the doctrine is not excluded as a matter 
of law; rather the case is to be submit­
ted to the jury with proper instructions 
permitting the jury to draw inference of 
defendant's negligence if it finds that 
plaintiff by his own conduct was not re­
sponsible for causing his injury. 

[6] Both plaintiff and his employer de­
scribed their normal procedure in mounting 

5. "You ore Instructed thot the lInty of a 
mODufoeturer Is to eJ:erclse reaaoDable 
care In the manufocture of an article 
which lID1_ carefuny mode he .hould rec-

tires. Defendant agrees that plaintiff's 
mounting procedure was in accordance 
with common practice throughout the in­
dustry. Furthermore, plaintiff testified 
that in no instance would he exceed 25 
pounds per square inch in seating the bead. 
Defendant introduced testimony that the 
maximum inflation pressure recommended 
was 30 pounds per square inch. This, cou­
pled with documentary evidence that de· 
fendant had received complaints regarding 
beads breaking in the particular line of 
tires involved after they changed from 
rayon to nylon and in kinks occurring 
while being transported by forklift trucks, 
was sufficient to get plaintiff by a motion 
challenging the sufficiency of the evidence 
under the doctrine of res ipsa loquitur. 

[7] The instant case is distinguishable 
from Casetta v. United States Rubber 
Co., 260 Cat.App.2d 792, 67 Cal.Rptr. 645 
(1968) wherein the court stated at 655: 

The lacuna in plaintiff's proof is the 
absence of testimony to show that any of 
the defects, the existence of which is 
suggested by the testimony, was of a 
type which could have contributed to the 
explosion. 

Here defendant's own "Change in Specifi­
cations" order provided the jury with evi­
dence from which they could conclude a 
defect existed. 

(B) S~ecific Act" of Negligence 

Defendant contends there is no evidence 
to support the allegations of specific acts 
of negligence upon which the court in­
structed, i. e., negligent manufacture, fail­
ure to test or inspect, and failure to in­
struct or warn. 

[8] (1) In light of our holding on res 
ipsa loquitur above, we believe that there is 
sufficient evidence upon which the jury 
under proper instruction could find defend­
ant negligent in the manufacture of this 
tire. The instruction,1I based upon Calla-

ogntse 011 IDvolviDg nn uDreGllOnoble risk 
of cauaing substaDtial bodily horm to 
those who lowfully un It for a purpose 
for which It was maDufacturecJ. U the 
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han v. Keystone Fireworks Mfg. Co., '"- sion who know of the risks involved. 
pra, properly submitted this issue to the Since the court's instruction did not ex­
jury and we find no error. c1ude from the jury's consideration any 

[9] (2) As for the failure to test or in- danger obvious or known to the user as re­
spect, there is ample evidence from defend- quired by Callahan v. Keystone Fireworks 
ant's own expert that no testing or inspect- Mfg. Co., supra, 2 Restatement (Second) 
ing was conducted following the change of Torts § 388 (1965), defendant's conten­
from rayon to nylon construction even tion is partially correct. 

though field complaints that beads were [10,11] A manufacturer usually has no 
breaking during mounting and information duty to warn of a danger which is obvious 
that kinks were being made in the bead and known. However, a factual question 
during assembly of tires were received. may arise, as we believe it did here, as to 
Although only alluded to in Callahan v. the obviousness of the danger involved in 
Keystone Fireworks Mfg. Co., sup,.a,- it is these particular tires. Callahan v. Key­
well established that a manufacturer has a stone Fireworks Mfg. Co., sup,.a. A jury 
duty to inspect its product. This is a logi- could find the evidence in this case clearly 
cal inference from the manufacturer's duty indicates that these particular tires pos­
to exercise reasonable care throughout the sessed deficiencies of sufficient gravity to 
manufacturing process. 1 Hursh, Ameri- cause a change in manufacturing specifica­
can Law of Products Liability § 2:16 at tions. The jury could also find defendant 
137 (1961); Manufacturer's Liability- was derelict in its duty in not giving 
Inspection, Annot., 6 A.L.R.3d 91 (1966). prompt warning to those handling these 
It was proper for the court to instruct in tires, since bead breaking during mounting 
this area since defendant's failure to test procedures is not contemplated in the nor~ 
or inspect could be found by the jury to be mal case of usage by users, consumers, or 
a proximate cause of plaintiff's injury. those in the tire business due to defective 

(3) As for defendant's alleged negIi- sidewall construction. Comstock v. Gener­
gence in failing to instruct or warn of the al Motors Corp., 358Mich. 163,99N.Wold 
dangerous propensities of its product, its 627, 78 A.L.Rold 449 (1959). Submission 
chief design engineer testified that any tire of this issue to the jury was proper. 
is a potential bomb and improper handling 
can result in serious injury. Armed with 
this knowledge, in addition to complaints 
of bead breaking and kinks being placed in 
the beads, defendant took no steps to warn 
anyone handling these particular tires of 
the possible hazard. 

Defendant contends that both the owner 
of the business and plaintiff already knew 
of the potential hazard of explosion in the 
mounting and airing of tires, and that un­
der plaintiff's testimony as to the maxi­
mum pressure he would use, any warning 
would have had little effect. More partic­
ularly, defendant contends there is no duty 
to give a warning to members of a profes-

mnnufocturer fnils to exercise thls reo­
sonable care. be Is liable for bodily hann 
caused to those who lawfully use the 
article in Il manner and for a pul'pOlle 
for which it was mllnufactured." 

III. STRICT LIABILITY 

The trial of this case began 4 days after 
the opinion in Ulmer v. Ford Motor Co., 
75 Wash.2d 522, 452 Pold 729 (1969) was· 
filed; both court and counsel had copies of 
that opinion before them during the trial. 

[12] Defendant contends two instruc­
tions given by the trial court on this issue 
were incomplete. They did not include all 
of section 402A(1), Restatement (Second) 
of Torts (1965), upon which Ulme,. is 
based That section states: 

One who sells any product in a defec­
tive condition unreasonably dangerous to 

6. In Sutton v. DUmmel. M Wll8b.2d ri92. 
349 P.2d 226 (1960) the trial court held 
a manufncturer liable tor Injuries caused 
by failure to ftdequately test aDd iuspect 
n defective broke sYltem. 
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the user or consumer or to his property 
is subject to liability for physical harm 
thereby caused to the ultimate user or 
consumer, or to his property, if 

(a) the seller is engaged in the busi­
ness of selling such a product, and 

(b) it is expected to and does reach 
the user or consumer without substantial 
change in the condition in which it is 
sold. 

The court's instruction did not include 
subsections <a) or (b) above. Although 
defendant admits it is engaged in the busi­
ness of selling tires, it claims there is an 
issue as to whether or not the tire reached 
plaintiff's shop in the same condition as it 
was sold and whether it was in the same 
condition from the time received until the 
day of the accident. We agree. 

[13] However, our examination of de­
fendant's exception· to the court's instruc­
tions, particularly instruction No. 19, re­
veals it did not adequately advise the· trial 
court of the· basis for the exception with 
sufficient clarity to preserve its contention . 
upon appeal. Bellah v. Brown, 71 Wash2d 
603, 430 P2d 542 (1967); Franks v. De­
partment of Labor & Indus., 35 Wash2d 
763,215 P2d 416 (1950). 

IV. OTHER ASSIGNMENTS OF ER­
ROR 

[14, 15] The court refused to instruct 
upon the doctrine of· assumption of risk as 
applicable to plaintiff's theory of negli­
gence, whereas it did give an instruction 
on that doctrine as applicable under plain­
tiff's theory of strict liability. We see no 
distinction. If plaintiff had discovered the 
defect and was aware of the danger and 
proceeded to mount the tire he assumed the 
risk under either theory. There was no 
evidence that plaintiff was ever aware of a 
defect in the tire. Plaintiff testified he 
usually inspected the tires prior to mount­
ing. Even if his testimony was disbelieved 
by the jury, it would not mean he had dis­
covered a defect, but rather that he did not 
inspect the tire prior to mounting. Thus, 
the doctrine of assumption of risk, under 

the facts of this case, is not applicable un­
der either theory. The giving of this in­
struction under the doctrine of strict liabil­
ity, however, was more favorable to de­
fendant than to plaintiff and, hence, can­
not be urged as prejudicial error. 

[16] There was evidence of another 
tire explosion introduced at the trial to 
which defendant takes exception. The 
trial court altowedthis testimony under the 
theory of notice to defendant. After ex­
tended argument the court advised counsel 
they could submit an instruction limiting 
the jury's consideration to. that theory. 
There is no such proposed instruction on 
this matter in the record before this court. 
The admission of such evidence being a 
matter within the discretion of the trial 
court, we do not find an abuse thereof. 
Blood v. Allied Stores Corp., 62 Wash2d 
187, 381 P.2d 742 (1963). 

[17] Defendant assigns error to a dam­
age instruction adopted from WPI 30.01 
given in part as follows: 

If you find for the plaintiff, your ver-
dict should include the following items: 

(a) Hospitalization expenses; 

(b) Medical and drug expenses; 

(c) Loss of wages; an~ 
(d) Travel expenses. 

(Italics ours.) The objection is to the 
word "should". As stated in 6 Wash.Prac. 
146, Note on Use (1967), this phrase, set 
forth therein in brackets, should only be 
used where the case contains undisputed 
items of damage. In the instant case some 
of the above-mentioned items were disput­
ed. Our examination of the entire record, 
however, compels us to conclude that in 
the instant case the instruction, although 
of questionable propriety in part, did not 
have a prejudicial effect on the overall 
jury verdict. An instruction should be 
read in its entirety and although a particu­
lar choice of words may not appear to be 
desirable or eveD correct, it is still the net 
effect of the whole instruction which de­
tennines its acceptability. Webley v. Ad­
ams Tractor Co., 1 Wash.App. 948, 465 P. 
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2d 429 (1970). While there may have 
been a dispute as to the amounts recovera­
ble for the items above listed, there can be 
no dispute that special damages are allowa­
ble should the jury find for plaintiff. The 
challenged instruction informed .the jury if 
they found for plaintiff, they should in­
clude special damages; however, it also 
admonished them that plaintiff still had the 
burden of proving them by a fair prepon­
derance of the evidence. Thus, the giving 
of the instfllction was not reversible error. 

[18] Defendant also contends that the 
above-quoted portion of the damage in­
struction constituted an unconstitutional 
comment on the evidence. Const. art. 4, § 
16. The language in Haaga v. Saginaw 
Logging Co., 169 Wash. 547, 557, 14 P2d 
55 (1932) adequately states the rule in 
snch a situation: 

[1]n order to render [a] statement 
• • • violative of the constitutional 
mandate, it must be with reference to 
some fact adverted to by the judge in his 
instructions either directly or in such a 
way as to lead, or tend to lead, the jury 
to infer that such fact was an estab­
lished one. 

Any such conclusion in this case is negated 
by the court's admonition concerning plain­
tiff's burden of proof relative to the 
amount of damages, based on evidence and 
not gtless, conjective or speculative. Jan­
kelson v. Cisel, 3 Wash.App. 139, 145, 473 
P2d 202 (1970). 

Judgment affirmed. 

GREEN and EVANS, 11., concur. 
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William FANNIN and Ethel B. Fannin, 
his wife, Appellants, 

v. 
Leo M. ROE, Respondent. 

No. 36046. 

Supreme Court ot WashIngton. 
Department 2. 
May 29, 1963. 

Action for personal injuries' allegedly 
arising out of automobile accident. The 
Superior Court, King. County, Raymond 
Royal, J., dismissed the action, and the 
plaintiffs appealed. The Supreme. Court, 
Hamilton, J., held that question' whether 
grazing collision between defendant's vehi~ 
cle traveling at 20 to 30 miles per hour and 
plaintiffs' stationary vehicle parked at an 
angle with one wheel touching curb' re~ 
suited in impact sufficient to move plain~ 

tiffs' automobile with enough ·force to 
throw plaintiff wife and children about 
causing alleged injuries was for jury. 

Order reversed and cause remanded 
for new trial. 

I. Trial ~178 
By challenging sufficiency of evidence, 

moving party admits truth of evidence and 
all inferences which can reasonably. be 
drawn therefrom. 

2. Trial ~178 
In ruling on motion challenging suffi­

ciency. of evidence in jury trials, trial court 
must interpret evidence in light most favor­
able to party against whom motion is made 
and most strongly against moving party. 

3. Trial ~139(1), 142, 178 

In passing on motion challenging suffi­
ciency of evidence in jury trial, no ele­
ment of discretion on part of trial court 
is involved, and motion may be granted 
only when it· can be held as matter of law 
that there is no evidence or reasonable in­
ferencetherefrom to sustain verdict for 
opposing party. 

4. Evidence *'"'595 
"Inference" is logical deduction or 

conclusion from established fact. 
See publication Words and Phrases 

for other judicial constructions and 
definitions. . 

5. Negligence ~ 121 (5) 
Proximate cause may be adduced as 

inference from other facts proven. 

6. Evidence ~588 
When physical facts are uncontrovert~ 

ed and speak with force that overcomes aU 
testimony to contrary, reasonable minds 
must follow physical facts and cannot 
ditter. 

7. Damages ~208(1) 
Question whether grazing collision be~ 

tween de.fendant's vehicle traveling at 20 to 
30 miles per hour and plaintiffs' stationary 
vehicle parked at an angle with one wheel 
touching curb resulted in impact sufficient 
to move plaintiffs' automobile with enough 
force to throw plaintiff wife and children 
about causing alleged injuries was for jury. 

• 
Maslan, Maslan & Hanan, Bernard .D. 

Greene, Seattle, for appellants. 
Montgomery, Montgomery & Purdue, 

Seattle, for respondent. 

HAMILTON, Judge. 

This is a personal injury action arising 
out of an automobile accident. Trial was 
commenced before a jury. At the conclu­
sion of 'plaintiffs'evidence, the' trial court 
sustained defendant's challenge to the suffi­
ciency of the evidence and dismissed plain­
tiffs' action;' Plaintiffs' appeal, assigning 
error to the trial court's ruling. 

A review of the record reveals the fol­
lowing version of the accident presented by 
plaintiffs' evidence: On August 14, .1959, 
at about 8 p. m., plaintiff wife and her two 
young children were driving. south on 
Bothell Way, between 137th and 138th 
Streets, iri Seattle. Traffic was normal and 
it was growing dusk. The purpose of the 
trip was, to pick up plaintiff husband,. who 
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was awaiting at a point on the easterly side 
of Bothell Way. Bothell Way at the point 
in question is some 59 feet in width, the 
west half consisting of a 9-foot passing 
lane, an 8~-foot driving lane, and an 8-foot 
parking strip. Plaintiff wi fe .entered . the 
block in question at about 20 to 30 miles an 
hour, traveling in the driving lane. As she 
approached the point at which she was to 
meet her husband she observed ample park­
ing . space some distance ahead, turned on 
the right-turn signal, looked' ill the rear­
view mirror and observed' no traffic imme­
diately behind her, slowed down, and com­
menced entering the parking strip at about 
5 miles per hour. When the right front 
tire of plaintiffs' vehicle contacted the curb, 
and the left point of the rear bumper was 
extending into the driving lane'a distance 
variously estimated from 1 to 18 inches, she 
stopped momentarily preparatory to com­
pleting her parking maneuver. At that 
~jme, defendant, then traveling in the driv­
ing lane at 20 to 30 miles an hour, struck 
and scraped the left rear of plaintiffs' vehi­
cle with the right side of his vehicle. The 
noise of the impact, over the prevailing 
traffic. sounds, was sufficient to attract the 
attention of plaintiff husband and two per­
sons he was conversing with, some 80 to 
90 feet distant from the scene. The left 
rear bumper and fender of plaintiffs' vehi­
cle were damaged and the trunk lid sprung, 
causing $100 to $125 depreciation in va,lue. 
Defendant's vehicle received a scratch or 
indentation extending the full length of its 
right side. The force of the impact threw 
the two children against the dashboard and 
windshield without serious injury. Plain­
tiff wife, from the impact and her involun­
tary action in trying to protect the children, 
was thrown against the steering wheel and 
other parts of the vehicle with enough force 
to cause breakage of a partial denture and 
injury to her mouth, nose,cervical area, 
and knees. 

Plaintiff wife testified, in substance, that 
because of the suddenness of the impact, 
concern for the children, and her contact 

382 P.2d-17"" 

with the steering wheel, she could not state 
whether the impact moved plaintiffs' vehi­
cle. Plaintiff husband and the two persons 
with him testified, in substance, that they 
heard but did not see the impact and could 
not testify as to whether plaintiffs' vehicle 
was moved thereby. . 

The premise upon which the trial court 
acted in dismissing plaintiffs' claim is stated 
in defendant's motion challenging the suffi­
ciency of the evidence, as follows: 

" * * '" there is no evidence in 
this case that the plaintiff's automobile 
was moved by the contact that was 
made. Under the physical facts then 
established. reasonable minds could not 
differ on whether she would be thrown 

. against the steering wheel and thrown 
about, to have the injuries of which 
she cOqlplains. 

"It would be physically impossible 
without the automobile itself being 
moved for the plaintiff to be thrown 
about and injured." 

In short, defendant's motion, and the trial 
court's' ruling, are predicated upOn the ab­
sence of testimony that the impact between 
the vehicles occasioned movement of plain­
tiffs' vehicle. 

From this premise it is reasoned: (a) 
Plaintiffs had the burden of establishing 
a causal connection between the impact and 
the injuries; (b) because plaintiffs either 
presented no direct testimony or equivo­
cated upon the qilestion of vehicular move­
ment, it necessarily follows or must be in­
ferred that plaintiffs' vehicle did not move; 
(c) under such circumstances physical laws 
preclude the transmission of force to a 
body or object within the stationary vehi­
cle; (d) plaintiff wi fe's testimony that she 
and the children were thrown about with 
sufficient force to cause the injuries com­
plained of must be disregarded. 

[1, 2J The established rule, governing 
motions challenging the sufficiency of evi­
dence in jury trials, is stated, in Gregory v. 
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Shannon, 59 Wash.2d 201, 203, 367 P2d 152, 
as follows: 

"By challenging the sufficiency of 
the evidence, the respondents admit its 
truth, and all inferences that can rca­
sonably be drawn therefrom. In ruling 
upon the motion. the trial ('ourt must 
interpret the evidence in the light most 
favorable to the party against whom 
the motion was made (appellant), and 
most strongly against the movant party 
(respondents). * * * .. 
[3] No clement of discretiori on the part 

of the trial court is involved.' Such a mo­
tion can be granted only when it can be 
held as a matter of law that there is no 
evidence or reasonable inference therefrom 
to sustain a verdict for the opposing party. 
Miller v. Payless Drug Stores of Washing­
ton, 161 Wash.Dec. 649, 379P.2d 932; 
Lambert v. Smith, 54 Wash.2d 348, 340 P.2d 
774; Williams v. Hofer, 30 Wash.2d 253. 
191 P.2d 306. 

[4] We have defined an inf~Tence as a 
logical deduction -or conclusion from an es­
tablished fact. Peterson v. Betts, 24 Wash. 
2d 376, 165 P.2d 95. 

[5] Proximate cause may be adduced as 
an inference from other facts proven. De­
Young v. Seattle, 51 Wash.2c1 11, 315 P.2d 

. 629; Wilson v. Northern Pac. R. Co., 44 
Wash.2d 122, 265 P.2d 815. 

[6] It is likewise the rule that when 
"physical facts are ullcontroverted, and 
speak with a force that overcomes all tes­
timony to the contrary, reasonable minds 
mltst follow the physical facts,· and there­
fore· cannot differ." Mouso v. Bellingham 
& Northern R. Co., 106 Wash. 299, 303, 179 
P.848. 

[7] In the instant case, accepting 'the 
evidence introduced as true,' such evidence 
established: (a) A grazing collision be­
tween defendant's vehicle traveling at 20 
to 30 miles an hour and plaintiffs' station­
ary vehicle parked at an angle with one 
wheel touching the curb; (b) an impact 
sufficient in force to (1) be heard, over 
prevailing traffic noises, by persons 80 to 

90 feet from the scene; (2) cause bumper, 
fender, and trunk damage to plaintiffs' 
-vehicle; and (3) throw plaintiff wife and 
the children about in the vehicle with 
enough violence to inflict some injury. 

Viewing this evidence in the favorable 
light required, and applying thereto the 
physical laws relied upon by defendant, it 
appears logical and reasonable to infer that 
plaintiffs' vehicle moved. 

The credibility of plaintiffs' _ version of 
the accident and the extent of plaintiff 
wife's injuries present questions for the 
jltry. 

The order of dismissal is reversed and 
the cause remanded for new trial. Costs 
of appeal will abide the results of trial. 

OTT, C. J., and DONWORTH, FIN­
LEY and HUNTER, IJ., concur. 

In the Matter of the Welfare of Steven Doug­
las DILL and Jennie Shirley 0111. 

Francl. H. DILL, Patltloner, 

. v • 
The SUPERIOR COURT of the State of 

Washington FOR KING COUNTY, Rob.rt 
F. Utter, Judge Pro Tem. of the Juvenile 
Court, Respondent. 

No. 36861. 

Supreme Court of Washington. 
D<!partment 2. 
June 6, 1963-

RehearIng Denied July 25. 1963. 

Proceeding by parents for termination 
of the dependency of their children.. The 
Superior Court, King County, Robert F. 
Utter, J., entered an order of deprivation 
as to the daughter and placed her for 
adoption and ordered that minor son re­
main in a foster home until further order 
of the court. The father appealed. The 
Supreme Court, Stafford, J. pro tem., held 
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provides additional environmental protec- 11 57 The foregoing evidence is sufficient to 
tion[s]"; and (2) "the County took into con- persuade an unprejudiced, rational person 
sideration that the deducted portion was un- that the GMH Board appropriately deter­
buildable land which a property owner would mined that the Critical Areas Amendment 
not have [a] reasonable expectation of devel- provides additional environmental protec­
oping." CP at 39. The record supports this tions and that "the County took into consid­
conclusion. As we note above, at the GMH eration that the deducted portion was un­
Board hearing, Bayfield did not claim "to buildable land which a property owner would 
have a property right to be able to develop not have any reasonable expectation of devel­
the property at it's [sic] current zoning," AT oping." CP at 39. Viewing the evidence in 
at 85; nor did Bayfield object to the County's the light most favorable to the County and 
affirmative response to the GMH Board's reviewing it against the entire record before 
question about whether a property owner the GMH Board, we hold that substantial 
would still be able to build a house on parcel evidence supports the Board's finding of fact 
containing "65 percent critical areas." AT at 
84. Similarly, the record demonstrates that no. 11 and its denial of Bayfield's petition for 
when the GMH Board asked the County 
whether it ''would [] be fair" to refer to 
critical areas property as "unbuildable 
lands," the County agreed, "That's fair." AT 
at 85. Bayfield neither objected to this 
statement nor provided a counterargument 
on this point. 

review. 

11 58 We affirm the superior court's denial 
of Bayfield's substantive due process claim, 
and we affirm the GMH Board's denial of 
Bayfield's petition to invalidate the County 
zoning code's Critical Areas Amendment. 

1156 The record also demonstrates that (1) We concur: BRIDGEWATER, P.J., and 
in identifying lands to rezone, the County VAN DEREN, J. 
included in its criteria lands physically con­
strained or hazardous to develop and lands of 
high habitat or environmental value; (2) the 
public workshop groups prioritized the lands 
for rezone as those consisting of unbuildable 
lands, hazardous lands, wetlands, sensitive 
areas, and conservation areas; (3) the Coun­
ty Planning Commission found that the Inno­
vative Technique decreases "density in areas 
near sensitive critical areas," III AR at 1016, 
and provides an "innovative way to effective­
ly achieve a variety of rural densities," III 
AR at 1016; and (4) the Critical Areas 
Amendment provided that its rezone provi­
sions "will reduce development in environ­
mentally sensitive and hazardous areas ... 
thereby helping to protect public health, 
safety and welfare." I AR at 23. As the 
GMA~requires, the Critical Areas Amend­
ment reduces rural density by restricting 
building development in rural lands, conse­
quently protecting a larger area of rural land 
from the impacts of building development.i6 

These facts support the GMH Board's find­
ing that the County implemented the Critical 
Areas Amendment on a rational basis. 

16. More specifically, because the Critical Areas 
Amendment subtracts "cenain critical areas," I 
AR at 23, from the rural residential district's 
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James H. JACKSON and C.R. Hendrick, 
a marital community, Appellants, 

v. 

The CITY OF SEATTLE, a Washington 
municipal corporation; Plaintiffs, 

and 

Trenchless Construction Services, L.L.C., a 
Washington Limited Liability Company, 
and QPS, Inc., a Washington corpora­
tion, which does business in Seattle, 
King County, Washington as "Quality 
Plumbing," Respondents. 

No. 64244-8-1. 

Court of Appeals of Washington, 
Division 1. 

Nov. 22, 2010. 

Background: Homeowners filed suit 
against construction contractors, alleging 

density calculation, it reduces the number of 
permitted dwelling units, thus, decreasing the 
total building density in that district. 
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that they negligently installed a waterline 
for the previous owner, which caused a 
landslide that damaged home and land­
scaping. Contractors filed motions for sum­
mary judgment dismissal. The Superior 
Court, King County, 2009 WL 4571546, 
Michael Trickey, J., granted motions. 
Homeowners appealed. 

Holdings: The Court of Appeals, Becker, 
J., held that: 

(1) city stormwater code did not impose 
any duty on contractors; 

(2) contractors owed a common law duty 
of care to homeowners when installing 
waterline; and 

(3) economic loss rule did not apply to 
preclude homeowners' negligence 
claim. 

Reversed. 

1. Negligence e:->202 

To show actionable negligence, plaintiff 
must establish: (1) the existence of a duty 
owed to the complaining party, (2) a breach 
of that duty, (3) a resulting injury, and (4) 
that the claimed breach was the proximate 
cause of the injury. 

2. Negligence e:->210 

Duty in a negligence action is a thresh­
old question. 

3. Negligence e:->210, 222 

A duty may be predicated on violation of 
statute or of common law principles of negli­
gence. 

4. Negligence e:->1205(7) 

City stormwater code, setting forth re­
quirements for erosion control "for all land 
disturbing activities" as well as construction 
controls, and providing for enforcement ac­
tions for violations of code, did not impose 
any duty on construction contractors who 
allegedly negligently installed waterline for 
prior homeowner that caused a landslide that 
damaged current homeowners' home and 
landscaping, as code lacked language ex­
pressing a purpose to protect a particular 
class of persons, and instead stated that one 

of its remedial purposes was for the protec­
tion of life, property and the environment 
from erosion, and code contained language 
specifically disavowing an intention to protect 
a particular class of persons. 

5. Negligence e:->210, 1550 

A plaintiff asserting a negligence claim 
has the burden of establishing the existence 
of a duty. 

6. Negligence e:->1025, 1202(1), 1204(1) 

Building codes and other similar munici­
pal codes do not typically serve as a basis for 
tort liability because they are enacted merely 
for purposes of public safety or for the gen­
eral welfare. 

7. Negligence e:->1205(7) 

Construction contractors who allegedly 
negligently installed waterline for prior 
homeowner that caused a landslide that dam­
aged current homeowners' home and land­
scaping owed current owners a common law 
duty of care when installing waterline, as 
installation of waterline created a dangerous 
condition on the hillside land above the home, 
the land had previously been designated as a 
potential landslide area by the city, and it 
was reasonably foreseeable that drilling and 
connecting a new waterline would cause dam­
age to third persons if done ",ithout sufficient 
attention to compacting the disturbed soil or 
stabilizing the newly bored waterline. Re­
statement (Second) of Torts § 385. 

8. Negligence e:->1205(2, 8) 

A builder or construction contractor is 
liable for injury or damage to a third person 
as a result of negligent work, even after 
completion and acceptance of that work, 
when it was reasonably foreseeable that a 
third person would be injured due to that 
negligence. Restatement (Second) of Torts 
§ 385. 

9. Negligence e:->1251 

Economic loss rule did not apply to pre­
clude homeowners' negligence claim against 
contractors who allegedly negligently install­
ed waterline for prior homeowner that 
caused a landslide that damaged current 
homeowners' home and landscaping, as the 
waterline itself worked as anticipated, and 
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homeowners' loss was damage to their home 
and landscaping, caused by the violent occur­
rence of a landslide, which was an event 
allegedly precipitated by the defective condi­
tion in which the contractors left the hillside. 

10. Torts e-0118 
The economic loss rule marks the funda­

mental boundary between the law of con­
tracts, which is designed to enforce expecta­
tions created by agreement, and the law of 
torts, which is designed to protect citizens 
and their property by imposing a duty of 
reasonable care on others; if the rule applies, 
the party will be held to contract remedies, 
regardless of how plaintiff characterizes the 
claims. 

11. Negligence e-0463 
Products Liability e-0156 
For purposes of the economic loss rule, 

an "economic loss" is a defect of quality as 
evidenced by internal deterioration; but when 
a loss stems from defects that cause acci­
dents involving violence or collision with ex­
ternal objects, that is a physical injury sus­
ceptible of a tort remedy. 

See publication Words and Phrases 
for other judicial constructions and def­
initions. 

12. Products Liability e-0156 
When a defective product injures some­

thing other than itself, such as a person or 
other separate property, the loss is not mere­
ly an economic loss and tort remedies are 
appropriate. 

Larry L. Setchell, Benjamin Ta-Shin Shih, 
Helsell Fetterman LLP, Seattle, WA, for 
Appellants. 

Kathleen Boyle, Themis Litigation Group, 
Gregory Fuller, Seattle City Attorney's Of­
fice, Seattle, WA, Shellie McGaughey, 
McGaughey Bridges Dunlap PLLC, Belle­
vue, WA, for Respondents. 

BECKER,J. 

...,W91f 1 The trial court granted summary 
judgment dismissal of a homeowner's negli­
gence claims against two construction con­
tractors whose allegedly negligent installa-

tion of a waterline for the previous owner 
caused a landslide, damaging the landscaping 
and house. We reverse. This is not a negli­
gent construction case where the economic 
loss rule would apply and recovery would be 

~olimited to contract remedies. The con­
tractors are liable in tort if their negligence 
caused the landslide. 

1f 2 ''We affirm orders granting summary 
judgment only when satisfied, after consider­
ing the facts in the light most favorable to 
the nonmoving party, that there is no genu­
ine issue of material fact and the moving 
party is entitled to a judgment as a matter of 
law." Burg v. Shannon & Wilson, Inc., 110 
Wash.App. 798, 803-04, 43 P.3d 526 (2002). 

1f 3 The appellant homeowners are James 
Jackson and his wife, C.R. Hendrick. They 
bought their house from Corrine Otakie and 
moved in in November 2006. Earlier that 
year, Otakie had a problem with a leaking 
waterline. She contacted respondent QPS, 
Inc., a plumbing company. Mter investigat­
ing, QPS determined that fixing the old line 
would be too dangerous because it came 
down a steep hillside. QPS recommended 
installing a new waterline using the trench­
less method. Otakie took the advice. She 
contracted with respondent Trenchless Con­
struction Services, LLC, to drill and install 
the new waterline. She contracted with QPS 
to connect one end of the line to her house 
and the other end to the city water main at 
the top of the hill above her house, and to 
backfill any excavations. 

1f 4 Starting near the city water main 
above Otakie, Trenchless drilled a tunnel 5 
inches in diameter and 160 feet long, at an 
acute angle down the hill to her house. The 
drilled line began on city property and 
crossed at least one private lot that did not 
belong to Otakie. Trenchless installed a one 
and one quarter inch pipe for the length of 
the line. QPS dug a trench, 30 feet long and 
5 feet deep, along the top of the hill above 
Otakie's house from the water main to the 
start of the waterline Trenchless installed. 
QPS backfilled the connection trench. QPS 
then connected the pipe to the house, com­
pleting the installation in March 2006. 

1f 5 In November 2006, a large sinkhole 
formed at the top of the hill above the 
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house-now owned and occupied by Jack­
son-near the water main where QPS had 
dug and backfllled the connection trench. 
The sinkhole was reported...l.!i§l by a local 
homeowner and backfIlled by the city. The 
sinkhole reformed in early December, but it 
was not reported or filled again. 

~ 6 In December 2006, heavy rains fell on 
Seattle. On December 14, a city catch basin 
clogged and water began to pool in the sink­
hole. The pooling water burst from the sink­
hole, scouring a path down the hill to Jack­
son's property. The scour path, 15 feet wide 
by 4 to 5 feet deep, roughly followed the 
waterline drilled by Trenchless, causing the 
hillside above Jackson to slide down. The 
landslide caused considerable damage to the 
landscaping and house. 

~ 7 Jackson sued the city of Seattle, 
Trenchless, and QPS. He sued Seattle for 
negligently inspecting and backfIlling the 
flrst November sinkhole and for allowing the 
catch basin to fail. Jackson voluntarily dis­
missed all claims against Seattle after they 
reached a mediated settlement. 

~ 8 Trenchless and QPS each moved for 
summary judgment dismissal. In opposition 
to the motions, Jackson fIled declarations by 
engineers who opined that the construction 
by Trenchless and QPS caused the landslide 
and that it would not have happened if QPS 
had properly compacted the soil when it 
backfilled the 30 foot water main connection 
trench at the top of the hill, or if Trenchless 
had used a better medium to stabilize the 
downhill tunnel it bored for the 160 foot long 
pipe, or if Trenchless and QPS had properly 
planned and coordinated their project with 
each other and with the city. 

~ 9 The trial court granted the motions for 
summary judgment, orally ruling the con­
tractors owed no duty to Jackson. Jackson 
appeals. 

[1-4] ~ 10 To show actionable negligence, 
"a plaintiff must establish: (1) the existence 
of a duty owed to the complaining party; (2) 
a breach of that duty; (3) a resulting injury; 
and (4) that the claimed breach was the 
proximate cause of the injury." Burg, 110 
Wash.App. at 804, 43 P.3d 526. Duty in a 
negligence action is a threshold question. A 

duty may be predicated "on violation of stat­
ute or of common law principles of neg­
~nce."652 Burg, 110 Wash.App. at 804, 43 
P.3d 526. Jackson offers both a city ordi­
nance and the common law as predicates for 
a duty owed by contractors. He relies on 
Wells v. City of Vancouver, 77 Wash.2d 800, 
467 P.2d 292 (1970). In Wells, a hangar at the 
municipal airport blew apart in a fierce 
storm. The plaintiffs leg was broken when 
he was hit by a flying piece of plywood. 
According to the experts who testifled for the 
plaintiff, the construction of the hangar fell 
short of the wind resistance standards in the 
city building code. The trial court allowed 
the plaintiffs case to go to the jury on the 
theory that a violation of the wind resistance 
standards breached a duty arising from the 
building code and also on the common law 
theory of a breach of a property owner's duty 
to an invitee. The Supreme Court affirmed. 

[5] ~ 11 The plaintiff has the burden of 
establishing the existence of a duty. Burg, 
110 Wash.App. at 804, 43 P.3d 526. Jackson 
flrst contends the contractors breached a 
duty created by the Seattle stormwater code, 
analogous to the building code violations that 
were held to breach a statutory duty in 
Wells. 

~ 12 "In deciding when violation of a stat­
ute or administrative regulation shall be con­
sidered in determining liability, this court 
has relied upon the Restatement (Second) of 
Torts § 286 (1965)." Melville v. State, 115 
Wash.2d 34, 36-37, 793 P.2d 952 (1990). Sec­
tion 286 gives a four factor test: 

The court may adopt as the standard of 
conduct of a reasonable man the require­
ments of a legislative enactment or an 
administrative regulation whose purpose is 
found to be exclusively or in part 

(a) to protect a class of persons which 
includes the one whose interest is invaded, 
and 

(b) to protect the particular interest 
which is invaded, and 

(c) to protect that interest against the 
kind of harm which has resulted, and 

(d) to protect that interest against the 
particular hazard from which the harm 
results. 
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~31113 The version of the stormwater code 
in effect at the time the contractors began 
their work set forth requirements for erosion 
control "for all land disturbing activities." 
Former SMC 22.802.015 (2006). Compliance 
required the use of construction controls to 
achieve the following objectives: 

b. Before the completion of the project, 
permanently stabilize all exposed soils that 
have been disturbed during construction. 
Methods such as permanent seeding, 
planting, and sodding may be specified by 
rules promulgated by the Director. 

c. Prevent the transport of sediment 
from the site. Appropriate use of methods 
such as, but not limited to, vegetated buff­
er strips, stormdrain inlet protection, silt 
fences, sediment traps, settling ponds, and 
protective berms may be specified in rules 
promulgated by the Director. 

Former SMC 22.802.015(C)(3)(b)-(c). The 
code authorized certain city agencies to in­
vestigate and initiate enforcement action 
against parties responsible for code viola­
tions. Former SMC 22.808.030. An enforce­
ment action could be initiated either through 
the office of the hearing examiner or in court, 
potentially leading to an order for corrective 
action or monetary penalties. Former SMC 
22.808.040. The code also included a section 
on "Violations" making noncompliance with 
the code a "civil violation" and designating 
more egregious activities, such as noncompli­
ance with orders, as "criminal violations." 
Former SMC 22.808.090. Creating a dan­
gerous condition was specifically designated 
as a civil violation: 

Dangerous Condition. It is a violation of 
this subtitle to allow to exist, or cause or 
contribute to, a condition of a drainage 
control facility, or condition related to 
grading, stormwater, drainage or erosion 
that is likely to endanger the public health, 
safety or welfare, the environment, or pub­
lic or private property. 

Former SMC 22.808.090(A)(5). Jackson con­
tends these provisions of the code demon­
strate that its purposes satisfy the Restate­
ment four-part test. 

[6] ~41114 The difficulty for Jackson is 
the lack of language expressing a purpose to 
protect a particular class of persons. Build-

ing codes and other similar municipal codes 
do not typically serve as a basis for tort 
liability because they are enacted merely for 
purposes of public safety or for the general 
welfare. Halvorson v. Dahl, 89 Wash.2d 673, 
677,574 P.2d 1190 (1978). Halvorson was an 
exception to the traditional rule because it 
involved a housing code with a declaration of 
purpose that specifically mentioned a concern 
for the welfare of the "occupants" of build­
ings, not just the welfare of the public as a 
whole. Halvm'son, 89 Wash.2d at 677, 574 
P.2d 1190. Seattle's stormwater code, on the 
other hand, comes within the traditional rule. 
It declares that one of its remedial purposes 
is protection of "life, property and the envi­
ronment" from erosion, flooding, landslides, 
and other hazards. Former SMC 
22.800.020(A)(I). Almost identical language 
was discussed in Halvorson to show how the 
purpose of a typical building code is to pro­
tect the general public rather than a particu­
lar class of individuals. Halvorson, 89 
Wash.2d at 677 n. 2, 574 P.2d 1190. While the 
court in Wells did approve a duty instruction 
based on the city building code, the parties in 
that case apparently assumed the wind resis­
tance standards were designed with a pur­
pose to protect a particular class. The issue 
presented was whether the particular class 
was limited to persons directly injured by a 
collapsing building. In deciding that the pro­
tected class was broad enough to include 
anyone injured by flying debris, the court did 
not address the precise issue presented in 
this case-whether the code was intended to 
protect a particular class of persons rather 
than the general public. 

11 15 Not only does the Seattle stormwater 
code employ the general purpose language of 
a typical building code, it also contains lan­
guage specifically disavowing an intention to 
protect a particular class of persons. In the 
subsection on penalties and damages that can 
be awarded by the hearing examiner or by a 
judge, the code specifically states: "It is 
expressly the purpose of this subtitle to pro­
vide for and promote the health, safety and 
welfare of the general public. This subtitle 
is not intended to create or ~otherwise 
establish or designate any particular class or 
group of persons who will or should be espe-
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cially protected or benefitted by its terms." 
Former SMC 22.800.020(B). The subtitle 
"does not establish a cause of action that may 
be asserted by any party other than the City. 
Penalties, damages, costs and expenses may 
be recovered only by the City." Former SMC 
22.808.060(C). 

~ 16 When a court decides that a violation 
of a statute shall be considered in determin­
ing liability for negligence, the motivation for 
doing so is to give effect to the will of the 
legislature: 

It is not every provision of a criminal 
statute or ordinance which will be adopted 
by the court, in a civil action for negli­
gence, as the standard of conduct of a 
reasonable person. Otherwise stated, 
there are statutes which are considered to 
create no duty of conduct toward the plain­
tiff, and to afford no basis for the creation 
of such a duty by the court. The courts in 
such cases have been careful not to exceed 
the purpose which they attribute to the 
legislature. This judicial self-restraint is 
rooted in part in the theory of the separa­
tion of powers. 

W. Page Keeton et al., Prosser and Keeton 
on Torts § 36 at 222 (5th ed.1984) (footnote 
omitted). Jackson does not persuasively ex­
plain how we could view the stormwater code 
as a foundation for a negligence action in 
spite of the express disclaimer of a purpose 
to designate a protected class and the ex­
press terms making the code enforceable 
only by the city. We conclude he has not 
established the existence of a duty arising 
from the code. 

[7] ~ 17 This does not mean Jackson is 
without a remedy. Even if a violation of the 
city stormwater code is not negligence, this 
case does resemble Wells in that the facts 
support a common law theory of liability. 
We agree with Jackson that the contractors 
owed him the common law duty of care rec­
ognized in Davis v. Baugh Industrial Con­
tractors, Inc., 159 Wash.2d 413, 417,150 P.3d 
545 (2007). 

[8] ~6~ 18 In Davis, the crew foreman of 
a concrete company was accidentally crushed 
to death by falling cement blocks while he 
was inspecting leaking water pipes. A con-

tractor had installed the pipes, allegedly 
without using reasonable care. The trial 
court granted summary judgment to the con­
tractor on the ground that the common law 
completion and acceptance doctrine relieved 
the contractor of liability for negligence after 
the work was completed by the contractor 
and accepted by the landlord. Abandoning 
the "ancient" doctrine of completion and ac­
ceptance, the court instead employed RE­
STATEMENT (SECOND) OF TORTS § 385 (1965): 

§ 385. Persons Creating Artificial Condi­
tions on Land on Behalf of Possessor: 
Physical Harm Caused After Work has 
been Accepted 

One who on behalf of the possessor of land 
erects a structure or creates any other 
condition thereon is subject to liability to 
others upon or outside of the land for 
physical harm caused to them by the dan­
gerous character of the structure or condi­
tion after his work has been accepted by 
the possessor, under the same rules as 
those determining the liability of one who 
as manufacturer or independent contractor 
makes a chattel for the use of others. 

Under this section of the Restatement, "a 
builder or construction contractor is liable for 
injury or damage to a third person as a 
result of negligent work, even after comple­
tion and acceptance of that work, when it was 
reasonably foreseeable that a third person 
would be injured due to that negligence." 
Davis, 159 Wash.2d at 417, 150 P.3d 545. 

~ 19 This statement in Davis defines the 
duty that Trenchless and QPS owed to Jack­
son when they installed the waterline. 
Viewed in the light most favorable to Jack­
son, the evidence establishes that the instal­
lation of the waterline created a dangerous 
condition on the hillside land above the resi­
dence. The land had previously been desig­
nated as a potential landslide area by the city 
of Seattle, and it was reasonably foreseeable 
that drilling and connecting the new water­
line would cause damage to third persons if 
done without sufficient attention to compact­
ing the d~bed657 soil or stabilizing the 
newly bored waterline. See Schneider v. 
Strifert, 77 Wash.App. 58, 63, 888 P.2d 1244 
(1995) ("Foreseeability is a question of fact 
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for the jury unless reasonable persons could and the law of torts, which is designed to 
reach but one conclusion."). protect citizens and their property by impos­

[9] 1120 Trenchless and QPS argue that 
Davis is factually distinguishable. In Davis, 
the negligently installed water pipes leaked, 
whereas in this case the new waterline re­
mained intact and functioned as promised. 
And in Davis, the negligence caused bodily 
injury, whereas in this case there was only 
property damage. But these are not materi­
al distinctions. They do not override the 
policy concerns that motivated our Supreme 
Court to cast aside the completion and accep­
tance doctrine: 

The doctrine is also harmful because it 
weakens the deterrent effect of tort law on 
negligent builders. By insulating contrac­
tors from liability, the completion and ac­
ceptance doctrine increases the public's 
exposure to injuries caused by negligent 
design and construction of improvements 
to real property and undermines the de­
terrent effect of tort law. Illinois long ago 
abandoned the doctrine specifically for this 
reason, stating that "[a]n underlying pur­
pose of tort law is to provide for public 
safety through deterrence of negligent de­
signers and builders. This purpose cannot 
be accomplished if these persons are insu­
lated from liability simply by the act of 
delivery." Johnson v. Equip. Specialists, 
Inc., 58 Ill.App.3d 133, 373 N.E.2d 837, 
843, 15 IlLDec. 491 (1978). 

Davis, 159 Wash.2d at 419-20, 150 P.3d 545. 
Similarly here, the deterrent effect of tort 
law on negligent construction would be di­
minished by absolving contractors of tort 
liability so long as they deliver a functional 
system and do not cause bodily injury. Con­
tractors who install a waterline on a steep 
slope have to be concerned about the condi­
tion in which they leave the slope, not just 
the condition of the waterline. And liability 
imposed under Restatement § 385 is "for 
physical harm"; this includes damage to 
property, not just personal injury. 

[10] 1121 Trenchless and QPS insist that 
the economic loss rule bars Jackson's negli­
gence action. "The~8economic loss rule 
marks the fundamental boundary between 
the law of contracts, which is designed to 
enforce expectations created by agreement, 

ing a duty of reasonable care on others." 
Berschauer/Phillips Const. Co. v. Seattle Sch. 
Dist. No.1, 124 Wash.2d 816, 821, 881 P.2d 
986 (1994). "If the economic loss rule ap­
plies, the party will be held to contract reme­
dies, regardless of how the plaintiff charac­
terizes the claims." Alejandre v. Bull, 159 
Wash.2d 674, 683,153 P.3d 864 (2007). 

11 22 In a case involving a claim of negli­
gent misrepresentation by homebuyers 
against an appraiser hired by their lender, 
this court stated that it is error to apply the 
economic loss rule where no contractual rela­
tionship exists between the parties. Borish 
v. Russell, 155 Wash.App. 892, 901, 904, 230 
P.3d 646 (2010). Citing Borish, Jackson con­
tends the economic loss rule has no applica­
tion in this case because he did not have a 
contract with Trenchless or with QPS. 

11 23 The idea that there must be privity 
between the parties before the economic loss 
rule comes into play would seem to be at 
odds with the leading case of Ber­
schauer/Phillips. In that case, the court 
made the economic loss rule the foundation 
of its decision to deny a tort remedy to a 
general contractor even though the damages, 
costly delays in the construction of a school 
project, were allegedly caused by negligent 
preparation of architectural plans and negli­
gent inspection of the work by individuals 
with whom the contractor did not have a 
direct contractual relationship. The court 
denied the contractor's tort claims because 
the damages caused by the construction de­
lays were only economic losses. N otwith­
standing Borish, we conclude it is appropri­
ate to consider the economic loss rule here, 
even though Trenchless and QPS did not 
directly contract with Jackson. 

11 24 Based on the economic loss rule, 
Trenchless and QPS argue that any duty 
they had to install the waterline safely arose 
solely by means of their contracts with Otak­
iili;9and accordingly Jackson must be limit­
ed to a contract remedy. We disagree. As 
discussed above, a duty in tort to use due 
care in installing the waterline arose from 
the common law. 



432 Wash. 244 PACIFIC REPORTER, 3d SERIES 

~ 25 The contractors contend Jackson's 
claim is precluded by Stuart v. Coldwell 
Banker Commercial Group, Inc., 109 
Wash.2d 406, 745 P.2d 1284 (1987). In 
Stuart, a condominium homeowners' associa­
tion, suing on behalf of original and subse­
quent unit purchasers, attempted to impose 
tort liability upon the builder and vendor of 
the units for construction defects that result­
ed in rotting and impairment of the units. 
Stuart, 109 Wash.2d at 422, 745 P.2d 1284. 
Applying the economic loss rule, the court 
refused to recognize a tort cause of action for 
negligent construction. Beyond the terms 
expressed in the contract of sale, "the only 
recognized duty owing from a builder-vendor 
of a newly completed residence to its flrst 
purchaser is that embodied in the implied 
warranty of habitability." Stuart, 109 
Wash.2d at 417,745 P.2d 1284. Stuart does 
not stand for the proposition that a building 
contractor can only be sued for contract rem­
edies. The court was concerned with pre­
venting the consumer from using a tort theo­
ry to obtain compensation for a defective 
"product" (the condominium) that did not 
meet the consumer's market-based economic 
expectations. The court was careful to pre­
serve tort liability for physical damage 
caused when the "product" does not meet a 
standard of safety deflned in terms of condi­
tions that create unreasonable risks of harm. 
Stuart, 109 Wash.2d at 419, 745 P.2d 1284, 
quoting Seely v. White Motor Co., 63 Cal.2d 
9,45 Cal.Rptr. 17,403 P.2d 145 (1965). 

[11] ~ 26 Under Stuart, Jackson's loss 
was not an "economic" loss. An economic 
loss is a defect of quality as evidenced by 
internal deterioration. But when a loss 
stems "from defects that cause accidents in­
volving violence or collision with external ob­
jects," that is a physical injury susceptible of 
a tort remedy. Stuart, 109 Wash.2d at 420, 
745 P.2d 1284.1 If the new waterlin~ohad 
not functioned properly and had to be rein­
stalled or flxed, that would be an economic 
loss. But the waterline itself worked as an­
ticipated. Jackson's loss was damage to his 
house and landscaping, caused by the violent 

1. See also Eastwood v. Horse Harbor Foundation, 
Inc., 170 Wash.2d 380, 241 P.3d 1256 (2010); 
Affiliated FM Ins. Co. v. LTK Consulting Servs., 
Inc., 170 Wash.2d 442, 243 P.3d 521 (2010). 

occurrence of the landslide-an event alleg­
edly precipitated by the defective condition in 
which the contractors left the hillside. 

[12] ~ 27 In short, we agree with the 
distinction stated in Stieneke v. Russi, 145 
Wash.App. 544, 556, 190 P.3d 60 (2008), re­
view denied, 165 Wash.2d 1026, 203 P.3d 381 
(2009): "When a defective product injures 
something other than itself, such as a person 
or other separate property, the loss is not 
merely an economic loss and tort remedies 
are appropriate." The same is true of a 
defective installation of a product. The na­
ture of Jackson's loss is injury to property 
resulting from the allegedly negligent instal­
lation of an otherwise functional waterline. 
Because Jackson establishes that Trenchless 
and QPS owed him a duty of care under 
Davis, the trial court erred in treating his 
case as if it were a claim for negligent con­
struction precluded by Stuart. 

~ 28 In addition to arguing lack of duty, 
QPS contends the dismissal can be afflrmed 
on the alternative ground of lack of proxi­
mate cause. This argument was not proper­
ly raised below and we will not consider it. 
White v. Kent Med. Center, Inc., 61 Wash. 
App. 163, 168-69, 810 P.2d 4 (1991). 

~ 29 The record shows genuine issues of 
material fact remain concerning breach of 
duty. Summary judgment was inappropri­
ate. 

~ 30 Reversed. 

WE CONCUR: SCHINDLER and 
GROSSE, JJ. 

These two decisions, issued after oral argument 
in this case and cited by Jackson as supplemental 
authority, confirm our decision and our ratio· 
nale. 
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in fire fighter training. The evidence pre- of an avoidance,9 
sented, the wording of the relevant adminis- stated the law. 

instruction 20 correctly 

trative code provisions, the language of the 
relevant statute, and the legislature's pur­
pose in enacting the statute all support deni­
al of the city's claim of error. 

IV Burden of Proof on Statutory Set­
Off 

[12] ~ 39 The city also assigns error to 
several of the trial court's instructions to the 
jury. In its first jury instruction challenge, 
the city focuses on jury instructions 18 and 
20, which pertain to the parties' respective 
burdens of proof on damages. Instruction 18 
informed the jury that Locke had the burden 
of proving damages such as pain and suffer­
ing and future economic damages. Instruc­
tion 20 stated that the city, in order to 
establish the amount of the offset, had the 
burden of proving the amount of benefits 
received and receivable. 

~ 40 The city argues that instructions 18 
and 20 improperly gave inconsistent di­
rections regarding the parties' respective 
burdens of proof. We disagree. 

[13] ~ 41 The focus of the city's argument 
is that instruction 20 was incorrect because 
Locke should have had the burden of proving 
the amount "received and receivable." How­
ever, in its answer to Locke's complaint the 
city raised the issue of its entitlement to an 
offset such as that reflected in instruction 20. 
The city's pleading was proper under CR 
8(c), which states that a party shall affirma­
tively plead any matter constituting an avoid­
ance or affirmative defense. CR 8(c); Rain­
ier Nat'l Bank v. Lewis, 30 Wash.App. 419, 
422, 635 P.2d 153 (1981). The burden of 
proof is thereby placed upon the party as­
serting the avoidance or affirmative defense. 
See Gleason v. Metro. Mortgage Co., 15 
Wash.App. 481, 551 P.2d 147 (1976) (accord 
and satisfaction); Tacoma Commercial Bank 
v. Elmore, 18 Wash.App. 775, 573 P.2d 798 
(1977); 3A LEWIS H. ORLAND & KARL B. 
TEGLAND. W ASHlNGTON PRACTICE: RULES 

PRACTICE CR 8 at 138 (4th ed.1992). Be­
cause the city's contention that it was enti­
tled to the statutory offset was in the nature 

9. Shinn Irrigation Equip., Inc. v. Marchand. 1 

~ 42 The remainder of this opinion has 
no precedential value. Therefore, it will 
be filed for public record in accordance 
with the rules governing unpublished 
opinions. RCW 2.06.040. 

WE CONCUR: BECKER and GROSSE, 
JJ. 

133 Wash.App. 557 

Dong Wan KIM, an individual, and Kwi 
Sim Kim, an individual, Appellants, 

v. 

Jay D. O'SULLIVAN, an individual, and 
Jane Doe O'Sullivan, an individual, and 
the marital community comprised there­
of; and Alan T. Blotch, an individual 
and Jane Doe Blotch, an individual, and 
the marital community comprised there­
of; and O'Sullivan & Blotch, PLLC, a 
Washington professional limited liabili­
ty company, Respondents. 

No. 56035-2-1. 

Court of Appeals of Washington, 
Division 1. 

June 19, 2006. 

Background: Client brought legal mal­
practice action against his attorney, and, 
as part of a settlement agreement with 
client's adversary in underlying action, ad­
versary had the right to control the mal­
practice litigation. Attorney moved for 
summary judgment on ground that action 
was barred by rule prohibiting assignment 
of claim of attorney malpractice to adver­
sary in litigation out of which the alleged 
malpractice arose. The Superior Court, 
King County, William L. Downing, J., 

Wash.App. 428. 43()"'31. 462 P.2d 571 (1969). 
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granted summary judgment for attorney. 
Client appealed. 

Holdings: The Court of Appeals, Becker, 
J., held that: 

(1) client could not avoid rule prohibiting 
assignment of malpractice claim to his 
adversary by agreeing to prosecute 
claim in his own name for benefit of 
adversary, and 

(2) client's malpractice claim was subject 
to dismissal. 

Affirmed. 

1. Appeal and Error e::>863 

On review of a grant of summary judg­
ment, the appellate court conducts the same 
inquiry as the trial court. 

2. Appeal and Error e::>893(1), 934(1) 

On review of a grant of summary judg­
ment, the appellate court views all facts and 
reasonable inferences in the light most favor­
able to the nonmoving party, applying de 
novo review to issues of law. 

3. Assignments e::>24(1) 

Client could not avoid the rule prohibit­
ing assignment of claim of attorney malprac­
tice to his adversary in the litigation out of 
which the alleged malpractice arose, by 
agreeing to prosecute the claim in his own 
name for the benefit of his original adver­
sary; agreement was subject to adversary's 
right to control the malpractice litigation, 
making adversary the real party in interest, 
and rendering the agreement invalid. 

4. Attorney and Client e::>112 

Client's legal malpractice claim, if prop­
erly pursued, was subject to dismissal, where 
he failed to produce evidence of damage 
caused by his attorney's negligence in under­
lying suit; client would never have to pay the 
underlying judgment against him based on 
his settlement with his adversary, inasmuch 
as his adversary had promised not to execute 
on it. 

5. Attorney and Client e::>105.5 

A claim for legal malpractice requires 
proof of damage to the client. 

6. Damages e::> 15 

The purpose of tort damages is to place 
the plaintiff in the condition he would have 
been in had the wrong not occurred. 

7. Attorney and Client e::>129(4) 

The measure of damages for legal mal­
practice is the amount of loss actually sus­
tained as a proximate result of the attorney's 
conduct. 

8. Attorney and Client e::>129(2) 
To ensure that damage awards in legal 

malpractice actions accurately reflect actual 
losses and avoid windfalls, the burden is on 
the plaintiff to show that damages are col­
lectible. 

Komron Michael Allahyari, Jaime Michael 
Olander, Attorney at Law, Seattle, WA, for 
Appellants. 

Steven Anthony Rockey, Eklund Rockey 
Stratton PS, Seattle, WA, for Respondents. 

BECKER,J. 

~9~ 1 A client may not assign a claim of 
attorney malpractice claim to his adversary 
in the litigation out of which the alleged 
malpractice arose. Kommavongsa v. Has­
kel~ 149 Wash.2d 288, 67 P.3d 1068 (2003). 
Appellant Kim has attempted to avoid this 
rule by agreeing to prosecute the claim in his 
own name for the benefit of his original 
adversary and subject to that adversary's 
right to control the litigation. Because the 
rationale of Kommavangsa renders such an 
agreement invalid, and because appellant 
Kim has not offered proof of damages that 
would support his claim in any event, the 
trial court properly granted summary judg­
ment to malpractice defendant Jay O'Sulli­
van. 

[1, 2] ~ 2 After a grant of summary judg­
ment, this court conducts the same inquiry as 
the trial court. Summary judgment is ap­
propriate when there are no genuine issues 
of material fact and the moving party is 
entitled to judgment as a matter of law. A 
material fact is one upon which the outcome 
of the litigation depends. The appellate 
court views all facts and reasonable infer-
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ences in the light most favorable to the non- more funds available for settlement, and Kim 
moving party, applying de novo review to could have settled the claim for as little as 
issues of law. Lavigne v. Chase, Haskel~ $200,000 in December 2002 when Reina of­
Hayes & Kalamon, P.S., 112 WashApp. 677, fered to accept that sum. Instead, Kim says, 
682,50 P.3d 306 (2002). the offer expired by its terms in January 

~ 3 Viewed in the light most favorable to 2003, after O'Sullivan convinced him not to 
Kim, this case arose out of a 1997 bar scuffle settle. 
that injured Thomas Reina. Reina and his 
wife, represented by attorney Komron Allah­
yari of the Washington Law Group, sued the 
bar owners, Kim and his wife. Kim owned 
$1 million insuranc~policies from two in­
surers, Odyssey Re Limited and Columbia 
Casualty Company. Odyssey insured Kim 
against general liability, and Columbia in­
sured him against liability from serving li­
quor. Kim asked both insurers to provide 
defense counsel. Both insurers disputed cov­
erage in a single declaratory judgment ac­
tion, to which Kim, Reina, and the insurers 
were all parties. Before the coverage action 
concluded, Columbia and Odyssey each 
agreed to provide Kim defense counsel sub­
ject to a reservation of the insurers' rights to 
dispute coverage. 

~ 4 Columbia assigned attorney Jay O'Sul­
livan to defend Kim. Kim also retained his 
own attorney, Karl Park, who represented 
Kim in both the coverage dispute and Reina's 
tort suit. 

~ 5 According to Kim, O'Sullivan's repre­
sentation was deficient in several ways 
throughout the case. He failed to inform 
Kim about the nature of the "reservation of 
rights" defense. He failed to obtain Kim's 
informed consent to his alleged conflicts of 
interest. (Allegedly, O'Sullivan was conflict­
ed because he was being paid by Columbia, 
but representing Kim.) He limited his efforts 
to defending the liquor liability claims, even 
though Reina also raised "premises liability" 
claims. He failed to adequately conduct dis­
covery and as a result caused both Kim and 
Columbia to underestimate the strength of 
Reina's case. 

~ 6 The record reflects that these allega­
tions are subject to considerable dispute, but 
for purposes of summary judgment we will 
assume Kim could prove deficient represen­
tation at trial. Kim's theory is that if O'Sulli­
van had accurately represented the strength 
of Reina's case, Columbia would have made 

~ 7 Mter the $200,000 offer expired, Kim 
took matters into his own hands. Without 
consulting O'Sullivan, hELWlauthorized Park 
to settle with Reina. Negotiations produced 
Kim's consent to a $3 million judgment in 
February 2003: 

the Kims agree, consent, and stipulate to 
entry of judgment against them in the 
amount of $3 million ($3,000,000.00), sub­
ject to all other terms and conditions of 
this Settlement Agreement, and provided 
that the Reinas never enforce nor attempt 
to enforce the judgment against the Kims 
personally as hereinafter agreed. 

In exchange for Reina's agreement not to 
enforce the judgment against Kim, Kim as­
signed to Reina any insurance proceeds he 
would receive from Odyssey and Columbia to 
cover his liability in the Reina lawsuit; his 
claims for bad faith against Odyssey and 
Columbia; and his claims for malpractice 
against the attorneys the insurers had pro­
vided (including O'Sullivan). Kim promised 
to cooperate fully with Reina as Reina prose­
cuted Kim's bad faith and malpractice claims. 
Reina agreed to hold Kim harmless from the 
expenses and risks of the litigation. 

~ 8 That same month, Reina (as Kim's 
assignee) released Kim's claims against Od­
yssey in exchange for $125,000. Reina and 
Kim fIled an agreed judgment for $2,875,000. 
Shortly thereafter, Reina released Kim's 
claims against Columbia in exchange for 
$672,500. The insurers dismissed their de­
claratory judgment action. 

~ 9 On May 1, 2003, the Washington Su­
preme Court decided Kommavongsa. In 
Kommavongsa, an attorney representing the 
defendant in an accident case negligently 
allowed a default judgment to be entered. 
In settlement of the claim, the defendant 
assigned to the injured plaintiff his malprac­
tice claim against the attorney. The court 
held that such assignments are against public 
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policy. "In sum, we can see no advantage 
flowing to the legal system or the public that 
it serves from permitting assignments of 
malpractice claims to adversaries in the same 
litigation that gave rise to the alleged mal­
practice." Kommavongsa, 149 Wash.2d at 
311,67 P.3d 1068. 

~ 10 Kim and Reina recognized that Kom­
mavongsa rendered Kim's assignment of the 
malpractice claim void an<!.W>2unenforceable. 
They responded by modifying the original 
agreement with an addendum signed in May 
2004 by Kim, Reina, and Allahyari. In place 
of Kim's assignment of his malpractice claim 
to Reina, in the addendum Kim promised to 
pursue the malpractice claim to settlement or 
judgment (with the assistance of Allahyari) 
and give any proceeds to Reina. Kim, Reina, 
and Allahyari also entered into a separate 
contingent fee agreement. In that agree­
ment, Allahyari and Kim promised not to 
settle the malpractice claim without first con­
sulting Reina. Kim agreed that if he settled 
the claim without consulting Reina or Allah­
yari, Kim would pay Allahyari's attorney 
fees. 

~ 11 With the addendum in place, Allahyari 
(now representing Kim) filed Kim's malprac­
tice suit against O'Sullivan in September 
2004. O'Sullivan moved for summary judg­
ment on the grounds that the suit was barred 
by Kommavongsa and additionally that Kim 
could not raise a genuine issue of material 
fact as to the existence of damages resulting 
from the alleged malpractice. The trial court 
granted summary judgment to O'Sullivan 
and ordered the case dismissed. Kim ap­
peals. 

[3] 11 12 Kim contends that his suit is not 
barred by Kommavangsa because it is his 
own direct action against O'Sullivan rather 
than an action undertaken by an assignee. 
Kommavongsa did not dismiss the assignor's 
malpractice lawsuit altogether, instead re­
manding to the trial court so that the assign­
or could, if he chose, be substituted as the 
real party in interest and "so that the legal 
malpractice claim may proceed in normal 
course as between the proper parties there­
to." Kommavongsa, 149 Wash.2d at 291, 67 
P.3d 1068. The court did not intend for its 
ruling to be applied so as "protect lawyers 

from the consequences of their own legal 
malpractice." Kommavongsa, 149 Wash.2d 
at 311, 67 P.3d 1068. The decision permits 
assignment of judgments or proceeds from 
legal malpractice suits to the adversary in 
the underlying case after the litigation has 
ended: 

Prohibiting the assignment of legal mal­
practice claims to an adversary in the same 
litigation that gave rise to the legal 

..1.63malpractice claim will not prevent 
clients from pursuing their own legal mal­
practice claims to judgment, and then as­
signing their judgments in order to satisfy 
their own liabilities or submitting to execu­
tion upon such judgments. Thus, prohibit­
ing such assignments will not protect law­
yers from the consequences of their own 
legal malpractice. 

Kommavongsa, 149 Wash.2d at 311,67 P.3d 
1068 (emphasis added). 

~ 13 Kim contends he has satisfied Kom­
mavongsa because he has assigned only the 
proceeds rather than the claim itself. But as 
the above excerpts illustrate, the client must 
be the real party in interest when the mal­
practice suit is litigated. Under the terms of 
the addendum to the agreement between 
Reina and Kim, Kim is not the real party in 
interest; Reina is. Reina and his attorney 
are in complete control of the malpractice 
lawsuit and only Reina will benefit from a 
settlement or judgment in the lawsuit. Con­
sequently, it remains in substance a suit on 
an assigned claim of legal malpractice 
brought by the adverse parties in the under­
lying litigation in which the alleged malprac­
tice occurred, and it implicates the same 
policy concerns that motivated the Komma­
vongsa court to bar such assignments. 

~ 14 The Connecticut Supreme Court, en­
dorsing and following the rationale of Kom­
mavongsa, concluded that an assignment of 
proceeds similar to the one contained in the 
Reina-Kim Addendum was "made merely to 
circumvent the public policy barring assign­
ments" because the assignee retained control 
of the litigation. Gurski v. Rosenblum & 
Filan, LLC, 276 Conn. 257, 885 A.2d 163, 178 
(2005). See also Weiss v. Leatherberry, 863 
So.2d 368, 372 (Fla.Dist.Ct.App.2OO3). We 
similarly conclude that Kommavongsa bars 
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Kim's suit in its present posture because the 
assignment of proceeds that underpins it is 
in reality an assignment of the claim. 

[4] 1115 To the extent that Kim might 
have a valid malpractice claim that he could 
pursue as the real party in interest, the 
correct remedy under Kommavongsa would 
be a remand, not dismissal. However, in this 
case dismissal is~ustified because even if 
Kim would now choose to proceed as the real 
party in interest, he has not produced evi­
dence of damage caused by O'Sullivan's al­
leged breach. 

[5-7] 1116 A claim for legal malpractice 
requires proof of damage to the client. La­
vigne, 112 Wash.App. at 682-683, 50 P.3d 
306. The purpose of tort damages is to place 
the plaintiff in the condition he would have 
been in had the wrong not occurred. Tilly v. 
Doe, 49 Wash.App. 727, 731-732, 746 P.2d 
323 (1987). The measure of damages for 
legal malpractice is the amount of loss actual­
ly sustained as a proximate result of the 
attorney's conduct. Tilly, 49 Wash.App. at 
731, 746 P.2d 323. 

[8] 1117 To ensure that damage awards 
accurately reflect actual losses and avoid 
windfalls, the burden is on the plaintiff to 
show that damages are collectible. Lavigne, 
112 Wash.App. at 687, 50 P.3d 306. For 
instance, in Lavigne, a Washington company 
hired a Washington law firm to help it collect 
an Arizona judgment against Arizona resi­
dents. The Arizona residents had no unen­
cumbered assets. The company sued the law 
fIrm for malpractice after the fIrm failed to 
inform the company of the applicable statute 
of limitations for enforcing the judgment. 
The trial court granted summary judgment 
in the law firm's favor because the company 
produced no evidence showing the judgment 
was collectible, i.e., that the Arizona resi­
dents had unencumbered assets. This court 
affirmed: "Absent adequate proof of collecti­
bility, the plaintiff could unjustifIably receive 
a windfall." Lavigne, 112 Wash.App. at 687, 
50 P.3d 306. 

1118 Kim contends that O'Sullivan should 
have persuaded him to accept the $200,000 
settlement offer before it expired, and his 
failure to do so damaged Kim in an amount 

measured by the unsatisfIed portion of the 
agreed judgment. His theory is that O'Sulli­
van prevented him from being able to avoid a 
judgment, whereas in Lavigne the malprac­
tice plaintiff claimed that his attorney pre­
vented him from being able to collect on a 
judgment. Nevertheless, the Lavigne ratio­
nale applies. Kim will never have to pay the 
unsatisfIed amount of the agreed judgment, 
as Reina has promised not to execute on it. 
Awarding Kim damage~measured by that 
judgment would give him an unjustified 
windfall. The agreed judgment is not a loss 
actually sustained by Kim as a proximate 
result of the alleged malpractice. 

1119 In trying to avoid this outcome, Kim 
argues that the stipulated judgment should 
serve as a presumptive measure of damages 
because that remedy is permitted in insur­
ance bad faith cases. For example, if an 
insurer refuses in bad faith to settle a claim 
within policy limits and the insured indepen­
dently negotiates a settlement, the insurer is 
liable for the settlement even if it exceeds 
policy limits, to the extent the settlement is 
reasonable and paid in good faith. This is 
true even where the insured has assigned the 
claim to the injured party in exchange for a 
covenant not to execute. Besel v. Viking Ins. 
Co., 146 Wash.2d 730, 737, 49 P.3d 887 (2002). 

11 20 But Kommavongsa unequivocally 
states that "a stipulated judgment cannot 
properly serve as an indication of the actual 
damages, if any there were, as a result of the 
alleged legal malpractice." Kommavongsa, 
149 Wash.2d at 308, 67 P.3d 1068. If Kim's 
claim against O'Sullivan is a legal malpractice 
claim, he is not entitled to the benefIt of the 
rules that apply in insurance bad faith cases. 

11 21 Kim contends that he is suing O'Sulli­
van not just for legal malpractice, but also 
for a new and distinct species of action in 
which compensation is awarded for "insurer­
retained defense counsel bad faith". He 
claims that an insurer-retained attorney may 
be held liable for bad faith to the same extent 
as an insurer, and is subject to the same 
remedies as the insurer. For this proposi­
tion, he relies on Tank v. State Farm Fire & 
Cas. Co. 105 Wash.2d 381, 388, 715 P.2d 1133 
(1986). The Supreme Court held in Tank 
that in a reservation of rights case, the po-
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tential conflicts of interest between insurer 
and insured mandate imposing upon the in­
surer, as part of its duty of good faith, an 
even higher standard than in other cases. 
The court also set forth the distinct duties 

Pierce County. I believe the judgment 
in favor of the Reinas has caused dam­
age to my reputation among my peers, 
and in the community.[ 11 

11 24 There is no indication to what extent 
owed to the insured by retained defense the judgment damaged Kim's credit rating, 
counsel in such cases. Tank, 1?5 Was~.2d at which business opportunities have been lost, 
387-89, 715 P.2~ 1133. But l~d~I~~ .so or how Kim lost money as a result of his 
the court recogntZ:d that the res~o~slbilitIes ...11;7damaged reputation. The declaration is 
of attorneys and msurers are dlStmct, and too conclusory to support Kim's claim that he 
ref:rred to the forme~, as "defense counsel's suffered these damages. Ail to emotional 
dutIes as an attorney. Tank, 1O? Wash.2d damages, O'Sullivan questions whether they 
at, 39?, 715 P.2d. 1133 (empha~lS added). are recoverable at all in attorney malpractice 
o Sullivan owed Kim a duty as hIS attorney, cases. We need not reach that issue here 
not as his insurer. There is no cause of 
action for "insurer-retained defense counsel 
bad faith." Harm from O'Sullivan's alleged 
negligence will not be presumed. Because 
Kim has received Reina's promise not to 
execute on the agreed judgment, he cannot 
show he has been harmed by the unsatisfied 
portion of that judgment. 

11 22 Kim contends that even if he is not 
entitled to presumptive damages as meas­
ured by the stipulated judgment, O'Sullivan's 
alleged malpractice both before and after the 
Kim-Reina settlement caused damage to his 
credit rating, reputation, and business oppor­
tunities, as well as emotional damages. 

1123 A nonmoving party must assert spe­
cific facts to defeat summary judgment, not 
mere speculation. Seven Gables Corp. v. 
MGM/UA Entm't Co., 106 Wash.2d 1, 13, 721 
P.2d 1 (1986). Kim's declaration provides 
the sole evidence of these alleged damages: 

3. Ail part of the settlement agreement 
with Mr. Reina, I was required to sign 
a judgment in the amount of $2,875,000 
which was filed in Pierce County Supe­
rior Court. 

4. The judgment damaged my credit rat­
ing. 

5. During the last ten years I have been a 
self-employed restaurant and bar own­
er. The judgment in favor of the Rei­
nas has adversely impacted my busi­
ness opportunities. 

6. I believe that I am known to many if 
not all of the Korean-American busi­
nessmen in South King County and 

1. Clerk's Papers at 915-916. 

because Kim has provided no evidence that 
he suffered emotional damages. 

11 25 Kim finally contends the trial court 
erred by failing to grant his motion for par­
tial summary judgment on the issues of duty 
and breach. This claim is moot. Before 
reaching the claim, the trial court granted 
O'Sullivan's motion for summary judgment, 
and dismissed the case. That correct deci-
sion disposed of the entire case. 

1126 Mftrmed. 

WE CONCUR: BAKER and GROSSE, 
JJ. 

133 Wash.App. 567 

STATE of Washington, Respondent, 

v. 

G.A.H., B.D. 04-29-92, Respondent. 

Department of Social and Health 
Services, Appellant. 

No. 57767-1-1. 

Court of Appeals of Washington, 
Division 1. 

June 19, 2006. 

Background: In juvenile offender pro­
ceedings, the Superior Court, King Coun-
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[4} Upon the retrial, evidence with The evidence relating to other offenses 
reference to violations of the liquor law or did not meet the test of the exceptions to 
liquor board regulations must be e.."'(c\uded, the rule and should not have been offered 
as it is unrelated and has no probative or admitted. 

value as to the offense charged. When the [6] Further, the evidence concerning 
prosecutor made his opening statement, he the appellant's failure, after his arrest, to 
stated that there would be evidence relating respond to an investigator's question of 
to liquor law violations. Appellant objected whether he knew the property had been 
to the statement, and moved that the jury stolen is not proper and should have been 
be discharged. The motion was denied. excluded. State v. Redwine, 1945, Z3 
The court, in ruling upon the objection, Wash.2d 467, 161 P.2d 205. See State v. 
stated: McKenzie, 1935, 184 Wash. 32, 49 P.2<l 

"The Court: The statement of coun- 1115. 

sci that it is a violation of the law is Finally, the statements of the deputy 
stricken from the record and will be prosecuting attorney, to which appellant as-
disregarded by the jury. '" '" '" signs error, are not to be commended and 
Counsel may be permitted to state border closely upon misconduct. Upon a 
matters in regard to a violation of retrial, such statements should not be made. 
Liquor Board regulations but not a For the reasons stated, the judgment and 
violation of the law. The motion is sentence is reversed, and the cause re-
denied. manded with instructions to grant a new 

"Mr. Quigley: Exception." 

[5] The ruling of the trial court in 
denying the motion for dismissal of the 
jury was proper. The ruling that evidence 
relating to alleged violations of liquor 
board regulations would be admitted was 
not proper, for the reason that such evi­
dence was immaterial and had no probative 
value in the determination of the guilt or 
innocence. of the accused. Evidence re­
lating thereto was later offered and ad­
mitted. 

In State v. Dinges, 1956, 48 Wash.2d 
152, 29:2 P.2d 361, 362, we said: 

"A defendant must be tried for the 
offense charged in the indictment or 
information. To introduce evidence of 
an unrelated crime is grossly and er­
roneously prejudicial, unless the evi­
dcnce of the unrelated crime is admissi­
ble to show motive, intent, the absence 
of accident or mistake, a common 
scheme or plan, or identity." 

See, also, State v. Folsom, 1947, 28 
Wash.2d 421, 183 P.Zd 510; State v. Em· 
manuel, 1953,42 Wash.2d 1, 253 P.2d 386; 
State v. Hartwig, 1954,45 Wash.2d 76, 273 
P.2d 482. 

trial. 

HILL, C. J., and MALLERY, SCHWEI­
LEN BACH, DONWORTH, FINLEY, 
WEAVER, ROSELLINI. and FOSTER, 
JJ., concur. 

M. MaurIce KIND and Salda 1(lnd, IITs wIfe, 
and M. Maurice 1(lnd, doing business as 
M. KInd Novelty Company, et al., Re­
spondents, 

v. 
The CITY OF SEATTLE, a munlclpa, 

corporatIon, Appellants. 

No. 33897. 

Supreme Court of Washington. 
En Bane. 

June 21, 1957. 

Rehearing Denied Sept. 4. 1951. 

Action for damages sustained when a 
city water main burst and flooded plaintiffs' 
business propcrties. The Superior Court, 
King County, Theodore S. Turner, J., en-



812 Wash. 3li PAOIFIC REPORTER, 2d SERIES 

tered judgment for plaintiffs and city ap­
pealed. The Supreme Court, Rosellini, J., 
held that where water main was under 
excll1sive control of city, and city failed 
to explain occurrenCe o~ the break, or to 
prove its freedom from negligence in re­
gard to the break, inference of negligence 
drawn from the fact the break occurred 
outweighed city's evidence of due care, 
entitling property owners to damages. 

Judgments affirmed. 
Mallery, J., dissented. 

I. Negligence ~121(2) 
Where a plaintiff's evidence establishes 

that an instrumentality under the exclusive 
control of the defendants caused an injllri­
ous occurrence, which ordinarily docs not 
happen, if those in control of the instrumen­
tality use ordinary care, there is an infer­
ence, permissible from the occurrence itself, 
that it was caused by the defendant's want 
of care. 

2.NlglIglnce ~121(2) 
Legal control or responsibility for the 

proper and efficient functioning of an in­
strumentality which causes an injltry, and 
a superior if not exclusive position for 
knowing or obtaining knowledge of the 
facts which caused such injury provide a 
sufficient basis for application of the doc­
trine of rcs ipsa loquitur, and whcn such 
circumstances are shown, the plaintiff has 
made a prima facie case, and it devolves 
upon defendant to produce evidence to meet 
and offset effect of the presumption. 

3. Waters and Water Coursls e=>209 
Where a water main was wlder ex­

clusive control of city, and city failed to 
explain occurrence of a break, 01· to prove 
its freedom from negligence in regard to 
the break, inference of negligence to be 
drawn from the fact the break occurred 
outweighcd city's evidence of due care, en­
titling property owners to damages for the 
loss sustained from the flooding of their 
property. 

A. C. Van Soelen, C. C. McCullough,. 
George H.' Holt, Corporation Counsel, 
Seattle, for appellants. 

Solie M. Ringold, Hoof, Shucklin & Har­
ris, George A. Meagher, Moriarty, Olson 
& Campbell, Jack Steinberg, Cl~rke, Clarke 
& Albertson, Seattle, for respondents. 

ROSELLINI, Justice. 

The plaintiffs in these actions own and 
operate business properties in the v,icinity 
of First Avenue South and Yesler Way, in 
Seattle. On January 17, 1954, a twenty­
inch cast iron water main owned, maintain­
ed and operated, by the defendant eity burst 
at the intersection of First Avenue anel 
Yesler Way and flooded the properties of 
the plaintiffs. Their suits against the city 
were ~onsolidated and tried to the court, 
which found that the negligence of the 
city was not proved. The cause of the break 
of the water main was not shown. The 
court, concluded that, the city was liable; 
regardless of fault, and entered judgmenttl 
in favor of the plaintiffs. 

The case is before this court on the find­
ings of fact. According to these' findings, 
the pipe in question was laid in the year 
1890, and was designed to last one hundred 
years; it was manufactured according to 
the best known engineering methods; was 
installed in accordance with good engineer­
.ing practices; was laid upon an adequate 
foundation in original ground; and was 
subsequently covered over with a fill to a 
depth of approximately 6.8 feet. Portions 
of the pipe were inspected whenever they 
were exposed for other purposes and were 
found to be in reasonably good condition. 
The water was shut off as soon as possible 
after the break occurred. The pipe was 
strong enough to stand the pressure exert­
ed upon it at the time of the break and was 
within the st.'lndard specifications. The 
cause of the break was unknown. 

The finding of fact most pertinent to 
this appeal reads as follows: 

"No negligent act on the part of the 
city has been 'shown. The break of 
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the water main in question does not 
ordinarily occur unless some person 
connected with manufacture, installa­
tion or operation has been at fault. 
The defendant city has endeavored, 
insofar as reasonably possible to de­
termine the cause of the break, and 
such investigation so far as it has gone 
has shown that the city acted with due 
ca.re in the operations examined." 

It is the contention of the appellant that 
the doctrine enunciated in Rylands v. 
Fletcher, L.R 1 Exch. 265, decided in 1866, 
and affirmed two years later in Fletcher 
v. Rylands, L.R. 3 H.L. 330, upon which 
the trial court based its decision should not 
be applied to the facts of this case. The 
defendant in that case had caused a reser­
voir to be constructed on his land to pro­
vide water for his mill. The water seeped 
through an abandoned mine sha.ft into the 
plaintiff's mine, causing damage. Justice 
Blackburn, speaking for the court of Ex­
chequer Chamber, said: 

"The person who for his own pur­
poses brings on his lands and collects 
and keeps there anything likely to do 
mischief if it escapes, must keep it in 
at his peril, and, if he does not do so, 
is prima facie answerable for all the 
damage which is the natural con­
sequence of its escape. He can excuse 
himself by showing that the escape was 
owing to the plaintiff's default j or per­
haps that the escape was the conse­
quence of vis major, or the act of God j 
but as nothing of this sort exists here, 
it'. is unnecessary to inquire what ex­
cuse would be sufficient. The general 
rule, as above stated, seems on prin­
ciple just. The person whose grass or 
corn is eaten down by the escaping 
cattle of his neighbour, or whose mine 
is flooded by the water from his neigh­
bour's reservoir, or whose cellar is in­
vaded by the filth of his neighbour's 
privy, or whose habitation is made UIl~ 
healthy by the fumes and noisome va­
poW's of his neighbour's alkali works, 
is damnified without any fault of his 

own; and it seems but reasonable and 
just that the neighbour, who has 
brought something on his own property 
which was not naturally there, harm­
less to others so long as it is confined 
to his own property, but which he 
knows to be mischievous if it gets on 
his neighbour's, should be obliged to 
make good the damage .which ensues 
if he does not succeed in confining it 
to his own property. But for his act 
in bringing it there no mischief could 
have accrued, and it seems but just 
that he should at his peril keep it 
there so that no mischief may accrue, 
or answer for the natural and antici­
pated consequences. And upon author­
ity, this we think is established to be 
the law whether the things so brought 
be beasts, 01' water, or filth, or 
stenches." 

This court has applied the doctrine in 
cases where harm has befallen a plaintiff 
as a result of blasting operations carried 
on by the defendant. Foster v. Preston 
Mill Co., 44 Wash.2d 440, 268 P.2d 645 
(strict liability limited to the risks inherent 
in blasting operations); Patrick v. Smith, 
75 Wash. 407, 134 P. 1076,48 L.R.A.,N.S., 
740 j Schade Brewing Co. v. Chicago, Mil­
waukee & Puget Sound R. Co., 79 Wash. 
651, 140 P.897. We have found no case 
in this jurisdiction where liability has been 
imposed upon a municipal corporation, re­
gardless of fault, for damage resulting from 
a broken water main. The respondents calI 
our attention to the case of Bridgeman-Rus­
sell Co. v. City of Duluth, 158 Minn. 509, 
197 N. W. 971, 972, wherein the doctrine of 
Rylands v. Fletcher, supra, was applied in 
favor of a plaintiff whose property had been 
damaged as a result of a bursting water 
main. In choosing to align itself with the 
courts which have approved the doctrine 
(admittedly a minority), the court in that 
case said: 

"'" '" '" If a break occurs in the 
reservoir itself, or in the principal 
mains, the flood may utterly ruin an 
individual financially. In such a case, 
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even though negligence be absent, nat­
ural justice would seem to demand 
that enterprise, or what really is the 
same thing, the whole community bene­
fited by the enterprise, should stand the 
loss rather than the individual. It is 
too heavy a burden upon one. The 
trend of modern legislation is to re­
lieve the individual from the mischance 
of business or industry without regard 
to its being caused by negligence." 

Those courts which oppose the application 
of the doctrine generally adopt the theory 
that the imposition of liability without fault 
discourages enterprise and the mostbenefi­
cial use of property. 

Whether the doctrine of Rylands v. 
Fletcher, supra, should properly be applied 
to cases of this nature is a question which 
we need not decide at this time, since the 
decision of the trial court can be t!pheld on 
another ground, namely, that under the 
findings, the defendant failed to sustain the 
burden of explaining the cause of the break 
in the main or showing its own freedom 
from negligence • 

In its memorandum decision, the court 
indicated that it felt that the doctrine of 
res iP.sa loquitml' was applicable, but that, 
under the rule as applied in the courts of 
this state, the presumption of negligence. 

.. * . * * merely supplied a pre~ump­
tion which enabled plaintiffs to get past 
a nonsuit, and that it could not take the 
place of evidence, nor be weighed. 
against defendant's showing that it was 
free from negligence." 

If this were not the case, the court in­
dicated, it would have found the city liable 
under that doctrine. The court's ultimate 
finding on the city's negligence, or free­
dom from negligence, was that· the city's 
investigation, "so far as it has gone, has 
shown that the city acted with due care 
in the operations examined." The city, in 
other words, had shown it was free of neg­
ligence in the operations examined, but it 

had not yet discovered the cause of the 
break nor had it shown that it was ftee of 
negligence in regard to that cause. 

[1,2] Where a plaintiff's evidence es­
tablishes that an instrumentality under the 
exclusive control of the defendants caused 
an injurious occurrence, which ordinarily 
does not happen if those in control of the 
instrumentality use ordinary care, there is 
an inference, permissible from the occur­
rence itself, that it was caused by the de­
fendant's want of care. Nopson v. Wock­
ner, 40 Wash.2d 645, ~5 P.2d 1022. Legal· 
control or responsibility for the proper and 
efficient functioning of the instrumentality 
which caused the injury and a superior, if 
not exclusive, position for knowing or ob­
taining knowledge of the facts which caused 
the injury, provide a suffident basis for 
application of the doctrine. Hogland v. 
Klein, Wash., 298 P.2d 1099. When these 
circumstances are shown, the plaintiff has 
made a trnna facie case, and it devolves 
upon the defendant to produce evidence to 
meet and offset the c-ffect of the presump­
tion. Hogland v. Klein, supra. 

[3J Here, the water main was under 
the. exclusive control of the defendant city, 
and the court found as a fact that a break 
of this sort docs not ordinarily occur with­
out the presence of negligence. It further 
found that the defendant had failed to ex­
plain the occurrence, and although it found 
that the defendant had exercised due care 
in many respects, the findings reveal that 
the defendant's evidence fell short of prov­
ing its freedom from negligence in regard 
to the break. It is evident, when the mem­
orandum opinion is read in the light of the 
findings, that had the court had in mind 
the proper rule-that the inference of neg­
ligence IS evidence to be weighed against 
the defendant's evidence-it would have 
based its decision on the premise that the 
iriference to be drawn from the fact that 
the break occurred, outweighed the defend~ 
ant's evidence of due care. This being the 
case, the judgments are affirmed. 
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SCHWELLENBACI-I, DONWORTH, al court could have reached no other result. 
OTT and POSTER, H., concur. If that be the basis of the decision, I dis­

sent because it seems' to me that reasonable 
MALLERY, J., dissents. minds could differ 011 the issue of the 

FINLEY, Justice (concurring in the re­
sult). 

The majority mention the doctrine of the 
English case of Rylands v. Fletcher, L.R. 
1 Exch. 265, and the doctrine of res ipsa, 
loquit1tr. It is pointed out that the basic 
tenet of Rylands, liability without fault, 
has been annWlciated in this state under 
certain circumstances; i.e., in cascs involv­
ing blasting operations. Foster v. Preston 
:MiII Co., 44 Wash.2d 440, 268 P.2d 645. 
However, without clearly relying upon the 
Rylands doctrine, the majority affirm the 
trial court on the basis of an application of 
the res ipsa loquitur doctrine. 

I believe the instant case is so closely 
.analogous to Rylands as to call for a clear­
·cut application or rejection of the principle 
as anllunciated therein by the English court. 

I would apply the principle of Rylands 
in the instant case. The latter is not dis­
tinguishahle simply on the fact\1al ground 
that the defcndant is a municipal corpora­
tion engaged in a prop!'ietary activity. On 
this basis I concur in the result. 

HILL, Chief Justice (dissenting). 

The majority have determined that the 
doctrinc of res ipsa loquitur applies, and 
with that 1 agree. I agree, too, that 
the permissible inference of negligence 
must be weighed against the evidence of 
the city, and has weight so long as reason­
able men can still draw sllch an inference 
from the evidence. Nopson v. Wockner, 
1952, 40 Wash.2d 645, 647, 245 P.2d 1022. 

There are two possible bases for the 
majority opinion: 

(1), The majority may have concluded, 
as a matter of law that the inference of 
negligence to be drawn from the fact that 
the break occurred, outweighed the defend­
. ant's evidence of due care, and that the tri-

city's negligence. 

From the break in the pipe, one can, 
as the trial court suggested in the finding 
quoted in the majority opinion, infer neg­
ligence in the manufacture or installation 
(and maintellance) of the pipe, or in the 
operation of the water system. The city 
seems to have established due care and 
good engineering practice with regard to 
installation and maintenance, and likewise 
to have established due care in the op­
eration of its system. So far as manu­
facture is concerned, there is a serious 
question in my mind, as to whether the 
city can be responsible for any latent 
defect that could not have been determined 
by any reasonable inspection, the majority 
say: "The pipe was strong enough to 
stand the pressure exerted upon it at the 
time of the break and was within the 
standard specifications." Under such con­
ditions I cannot, as a matter of law, con­
clude that the permissible inference of neg­
ligence outweighs the city's evidence of due 
care, and that the plaintiffs must recover. 

(2), The majority may have concluded 
(and I believe this to be the basis of 
the decision) that if the trial court had 
correctly understood and applied the doc­
trine of res ipsa loquitur, it is evident "when 
the memorandum opinion is read in the 
light of the findings," that it "would have 
based its decision on the premise that the 
inference to be drawn from the fact that 
the break occurred, outweighed the de­
fendant's evidence of due care." 

If that be the basis of the decision, 
I dissent, because I do not believe we 
should affirm a judgment by the trial court 
because of our belief as to' what a trial 
judge would do, gathered from reading 
his memorandum opinion in the light of 
the findings. I would remand for findings 
and conclusions based on the application 
of the doctrine of res ipsa loquitur • 
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chine in May 1975 was caUsed by the bend- As the' Tyler Reco judgment is being set 
ing of the machine. If the inoperability of aside, there is no need to consider the de­
the machine was caused by vandalism, we fendants' other assignment ofenore. 
certainly cannot hold Tyler Reco responsi- Judgment against, Tyler Reco reversed. 
ble. 

The record also shows that any assur­
ances of the operability of the machine was 
not made by the representative of Tyler 
Reco, but rather by the manufacturer 
Schurtz: 

Q And when did that occur? 
A [Grobschmit] I would say sometime in 

September. ," 
" 'Q Okay; and what was the result of that 

conference? , 
A Mr. Johnston, who had purchased the 

Sehurtz Company, aslUred us, mean-
, iug Bud Turner and I, that he clearly 

could see the problem, that he would 
go back and modify this, and with a 
modified mechanism speeding it up, 
the revolutions of the chain would 
resolve most of the problem, and that 
he would contact us within two to 

, three weeks. ' , 

The above colloquy makes it apparent 
that the' a'.ssurance given on that occ8.sion 
was by the manufacturer only and not Tyl­
er Reco. There is no testimony whatever of 
any 888urances given by Tyler Reco. , 

CONCLUSION 

Undoubtedly timely action by defendant 
Grobachmit followingtbe advice given by 
Tyler Reeo not to accept the machine would 
have relieved Grobschmit of all liability to 
World Wide Lease, Inc. 

We hold that the defendants unequivocal­
ly signed the equipment acCeptance notice 
waiving all warranties, expressed or i~ 
plied, as to not only the plaintiff lessor but 
Tyler Reco, the seller and distributor,' as 
well. We further hold the defendants wait­
ed an unreasonable length of time before 
attempting to revoke their acceptance, and 
as a matter of law such revocation is pro­
hibited. 

The defendants' judgment' against. the 
cross-defendant Tyler Reco is set aside in 
its entirety. 

FARRIS, C. J.; and CALLOW, J., concur. 

, 21 Wash.App. 689 

Patricia L. KLOSSNER. Individually, &B 

Executrix of the Estate of Dean L. 
K1088ner, and as Guardian ad Utem for 
Ann M. K1088Der, April S. Klossner, JiB 
L. Klo.llner, Norman D. K1088Der, Laura 

. A. Babin. and Daniel H. Kl088ner. Jim Eo 
Kloaner and Leo F. Bahin, Appellants, 

v. 

SAN JUAN COUNTY, a Munieipal· 
Corporation of the State of 

WashiDCton. Respondent. 

No. 5714-L 

Court of Appeals of Washington, 
Division 1. 

Oct. 3D, 1978.' , 

~n8ideration Denied Dec. 21, 1978. 

. Following truck: 'accident, actions for 
Wrongful death and personal injury were 
filed by executrix of estate of driver 
against county alleging negligence in the 
design, construction and maintenance of 
road,'its shoulder'area, and adjoining ditch; 
The Superior Court, San Juan County, 
Howard A.Patrick, J.p granted summary 

. judgment to county, and executrix appeal. 
ed. The Court of Appeals, Dore, J., held 
that:{l) material issueB of faet existed as 
to whethernegiigent maintenance of road 
and . its shoulder and county's failure to 
adequately warn . drivers of danger was 
proximate . caule of accident, precluding 
summary judgment, and (2) unadopted 
stepchildren cannot recover damages for 
the wrongful death of their stepfather. 
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Affirmed in part; reversed in part. 

Anderson, Acting C.J., concurred in 
result and filed opinion. 

James, J., concurred in result. 

1. Negligence <3;;;> 134(2) 
Precise knowledge of how an accident 

occurred is not required to prove negligence 
and all elements, including proximate cause, 
can be proved by inferences arising from 
circumstantial evidence. 

2. Negligence "136(25) 
Question of whether or not defendant's 

conduct caused plaintiff's harm is generally 
a question of fact. 

3. Negligence ..... 136(25) 

It is only when inferences are plain 
that proximate cause is a question of law. 

,. Judgment .... 181(2) 
If any genuine issue of material fact 

exists, there must be a trial. 

5. Judgment .... 185(2) 
In ruling on motion for summary judg­

ment, all reasonable inferences from evi­
dence must be drawn in favor of nonmoving 
party. 

6. Judgment ..... 185(2) 
On motion for summary judgment bur­

den is on moving party to show there is no 
genuine issue as to any material fact and . 
that moving party is entitled to· judgment 
as a matter of law. 

7. Judement <3;;;> 185(2), 185.2(1) 
One who moves for summary judgment 

has burden of proof irrespective of whether 
he or his opponent has burden of proof at 
trial; when one meets this burden of proof, 
it .is incumbent upon nonmoving party to 
submit evidence to trial court, and upon 
failure to do so, judgment is properly en­
tered for movement; however, upon mov­
ing party's failure to meet its initial burden 
of proof, it is unnecessary for nonmovant to 

1. To the extent the complaint purports to be 
filed by several persons in their individual ca­
pacities, we note that a surviving personallnJu­
ry action and a wrongful death action can only 

submit any evideuce and motion must be 
denied. 

8. Judgment ..... 181(33) 
In action for wrongful death and per­

sonal injury arising from truck accident, 
material issues of fact existed as to whether 
county's negligent maintenance of road and 
its shoulder and county's failure to ade­
quately warn drivers of danger was proxi­
mate cause of accident, precluding summa­
ry judgment. 

9. Death ..... 31(8) 
Unadopted stepchildren cannot recover 

damages for wrongful death of their step­
father. RCWA 42Al.OlO, 4.20.020. 

Aiken, St. Louis &: Siljeg, Douglas W. 
McQuaid, Seattle, for appellants. 

Owen A. Johnson. Seattle, for respon­
dent. 

DORE, Judge. 

On August 30, 1974, Dean L Klossner 
died as a result of injuries that occurred 
while he was driving a gasoline truck along 
"Schaeffer's Stretch" on Orcas Island Coun­
ty Road No.4. Actions for wrongful death 
and personal injury were filed by the execu­
trix of his estate, Patricia L. Klossner, 
against San Juan County after the county 
rejected her claim for damages.l Her un­
verified complaint alleged negligence in the 
design, construction and maintenance of the 
road, its shoulder area and an adjoining 
ditch. She alleged that said negligence, 
together with the negligent failure to post 
warning signs, directly caused the death of 
the decedent. Two of the alleged benefici­
aries of the actions were unadopted step­
children of the deceased. 

Klossner appeals from an order granting 
summary judgment to the county. In its 
motion, the. county did not submit its own 
evidence but rather relied upon Klossner's 
verified answers to interrogatories. In op-

be flied by the personal representative ot the 
estate for the beneftt of or in favor of certain 
designated benefidaries. RCW 4.20-010, 4.20.-
020, 4.20.046. 4.20.060. 
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position, Klossner submitted the county's the accident occurred, and there can only be 
answers to interrogatories. The county's speculation or. conjecture. to connect the 
answers, however, did not give rise to a condition of the road with the cause of 
genuine issue of material fact. In effect, death. Precise knowledge of how an acci­
the matter was submitted on the question dent occurred,. however, is not required to 
of whether the county could meet its bur- . prove negligence and aU elements, including 
den on a motion for a summary judgment proximate cause, can be proved by interenc­
by relying on .Klossner's answers to inter- es. arising from ci1'cumatantial evidence. 
rogatories to obtain .summary judgment. Raybell v. State, 6 Wash.App. 795, 496 P.2d 

ISSUES 
1. Is there any competent. evidence 

which tends to show that the death was 
proximately caused. by the county's negli­
gence? 

2. By relying on plaintiff's answers to 
interrogatories, has detendant negated the 
material· issue of· whether or not plaintiff's 
case ean be proven with . evidence based 
upon personal knowledge? 

. S. Can u~opted· stepchildren recover 
damages for the death of their stepfather? 

FACTS 

559 (1972). The question of whether or not 
the defendant's conduct caused plaintiff's 
harm is generally a question of fact. Moy­
er v. Clark, 75 Wash.2d 800, 804, 454 P.2d 
374 (1969). It is only when the inferences 

· are plain that proximate cause is a question 
of law .. LeaCh v. Weiss, 2 Wash.App. 437, 
440, 467 P.2d 894 (1970). 

[.(, 5] If any. genuine issue of tnaterial 
fact .exists, there must be a trial. Costanzo 
v. Harris, 71 Wash.2d 254, 427 P.2d 968 
(1967). In· the application of this rule, 
Klossner is entitled, as the non-moving par­
ty, to the benefit of another rule that all 
reasonable inferences from the evidence 

• must be drawn in her favor. Morris v. 
· McNiCol, 88 Wash.2d 491, 494, 519 P.2d 7 
(1974). The county contenda that the only 
inferences which ean be drawn trom the 

. record are purely· conjectural. and, there­
fore, insufficient. Schneider v. Rowell's, 
Inc., 5 Wash.App. 165, 167--68,487 P.2d 268 
(1971). However, the county did not submit 
its own affidavits and relies on Klossner's 
answers to interrogatories to support its 
motion. From the interrogatories one can 
,draw the reasonable inference that the acci-

The .following alleged facts appear in 
Klossner's answers to interrogatories,indi­
eating that thenegJigence of the· county 
caused the death of the decedent: (1) 
Cracks at the edge of the road were not 
repaired; (2) There was no shoulder; (8) 
Brush near the· edge. of the road was not 
removedwhieh made it appear as thougb 
there were a shoulder; (4) An improperly 
maintained drainage ditch concealed the 
danger; (5) There were no guardi-ails nor 
warning signs; and (6) There had been at 
least two prior similar accidents at or n,ear 
the. accident point. In addition •. the. inter- ' 
rogatories,as anawered, described inde~ail 
the action of. the. truck during the accident 
and the effect of the road's. defects on !~he 
path of the truck. These answers a~d. ac­
companying verification were silent on the 
question of whether the answers: were 
based upon personal knowledge. There 
were no eyewitnesses to the accident. 

DECISION 

[1-31 ISSUE 1: The county contends 
that the record is devoid of evidence on how 

· dent was caused by the negligent mainte­
nllonee of the road and its shoulder and by 
the failure of the county to adequately 
warn drivers of the danger. Thus, the mo-
tion for summary judgment was improperly 
granted unless the interrogatories could not 
be considered by the trial court. 

ISSUE 2: The county contends that, even 
. if the answers to the interrogatories permit 
an inference that the county's negligence 
was the proximate cause of the accident, 
the aforementioned evidence is inadmissible. 
because it is not based on the personal 
knowledge of the witness, Patricia Kloss­
ner. CR 56(e). The county argues that 
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once it shows this lack of personal knowl­
edge by relying on the answers to the inter­
rogatories, it becomes Klossner's duty to 
controvert it by submitting admissible evi­
dence of the county's actionable negligence. 
Upon her failure to submit such evidence, 
the county contends it has shown that no 
material issue of fact exists because Kloss­
ner cannot show a prima facie case. 

[6,7] On a motion for summary judg­
ment the burden is on the moving party to 
show there is . no genuine issue as to any 
material fact and that the moving party is 
entitled· to judgment as a matter of law. 
Halise v. Underwood, 62 Wash.2d 195, 199, 
381 P.2d 966 (1963). One who moves for 
summary judgment has this burden of 
proof irrespective of whether he or his op­
ponent has the burden of proof at trial. 
Balise v. Underwood, supra. When one 
meets this burden of proof, it is incumbent 
upon the nonmoving party to submit evi­
dence to the trial court, and upon failure to 
do so, judgment is properly entered for the 
movant. W. G. Platts, Inc. Y. Platu, 78 
Wash.2d 434, 441-44, 438 P.2d 867 (1968). 
Upon the moving party's failure, however, 
to meet its initial burden of proof, . it is 
unnecessary for the nonmovant to submit 
any evidence and the motion must be de­
nied. Jacobsen v. State, 89 Wash.2d 104, 
110,500 P.2d 1152 (1977); Preston v. Dun­
can, 56 Wash.2d 678, ~, S49 P.2d 605· 
(1960). 

The county elected to rely solely on 
. Klossner's answers to interrogatories· to 

support its motion.t By so doing the county 
admits, for the purposes of their motion, 
the answers and all reasonable inferences 
that can be drawn therefrom. Bates v. 
Grace United Methodist Church, 12 Wash. 
App. 111, 115, 529 P.2d 466 (1974). 

[8] We conclude that it was not neces­
sary for Klossner to controvert the county's 
evidence because the county never met its 
burden of negating the existence of admis­
sible evidence to prove Klossner's case. Ja­
robBen v. State, supra, Preston v. Duncan, 

2. Compare American Linen Supply Co. v. Nurs-
ins Home Bldg. Corp., 11\ Wash.App. 757, 551 
P.2d 1038 (1976) where the moving party at· 

supra. Summary judgment was improperly 
granted to the county. 

[9] ISSUE 3: While holding that "child 
or children" in the wrongful death statute, 

. RCW 4.20.010, 4.20.020, includes illegitimate 
children, our Supreme Court stated that the 
term encompassed all natural. or adopted 
children of the decedent. Armijo v. Wessel­
ius, 7S Wash.2d 716, 719, 440 P.2d 471 
(1968). The statute is not capable of fur­
ther construction to include unadopted step­
children. . Under statutes similar to Wash­
ington's, it is the uniform rule that una­
dopted stepchildren are .not benerteiaries of 
a wrongful death action. Steed v. Imperial 
Airlines, 12 Cal.3d 115, 115 Ca1.Rptr. 329, 
524 P.2d 801, 68 A.L.R.3d tm4 (1974), ap-

. peal dism. 420 U.S. 916, 95 S.Ct. 1108, 43 
L.Ed.2d 387 (1975), Jones v. Jones, 270 Or. 
869, 530 P.2d 34 (1974); Flores Y. King, 13 
McLApp. 270, 282 A.2d 521 (1971). Only 
under a statute allowing recovery tor "per­
sons to whom the deceased stood in 1000 
parentis" has recovery for an unadopted 
stepchild been allowed. Moon Distribuwr's, 
Inc. v. White, 245 Ark. 627, 434 S. W.2d 56 
(1968). See generally Annot., 68 A.L.R.Sd 
1220 (1976). Washington'. survival statute, 
RCW 4.3).046, 4.20.060, like the wrongful 
death statute, provides that the action is for 
the benefit of the surviving "child or chil­
dren." It should, accordingly, receive an 
identical interpretation of "child or chil­
dren." 

Klossner stated in her answers to inter­
. rogatories that Laura and Leo Babin are 
the unadopted stepchildren of the deceased. 
By relying on this evidence, the county has 
maintained its burden of proof. KJossner 
does not Controvert theevidenee so summa­
ry judgment is proper insofar as it removes 
the Babins as beneficiaries of the two caus­
es of action. 

The order granting summary judgment 
to the county is reversed except for that 
portion of the order granting summary 
judgment of dismissal againiit Laura and 
Leo Babin which is affirmed. 

tempted to rely on its OWl! answers to interrog­
atories with Preston v. Duncan. supra. 
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ANDERSEN, Acting Chief Judge (eon~ thing with l'espeet to the "claims" of negli-
curring in the result). gence(which was the language UBed in the 

. This ease· is . not yet ripe for decision. county's interrogatories to the plaintiffs), 
Before a court can apply the law and deter- they are simply conclusory facts or conclu­
mine whether liability can be decided on a sions of law rather than statements made 
motion for summary judgment, it must first on personal knowledge of facts which would 
have an adequate factual basis for doing so. be admissible in evidence. 1 OR 56(e). A 
There is no such basis hel'e. defendant cannot push a plaintiff out of 

EBBeIltially the only "facts" before the court by swearing that the plaintiff has no 
court are each party's answers to 'the oth- case, nor maya plaintiff remain in court by 
er'sinterrogatories. - We recently held in merely swearing that he or she does have a 
American Linen Supply Co. v. Nursing case. 
Home Bldg. Corp., 15 Wash.App. 757, 551 
P.2d 1038 (1976), that although CR 66 ne­
gleeta to mention that a court may consider 
answers to interrogatories in ruling on mo­
tions for summary judgment, such answers 
may nevertheless be used. We were, how­
ever, careful to point out in that ease that' 
before such answers can be relied on to 
supply facts pertinent to a summary judg­
ment proceeding"they, must satisfy the oth­
er requirements of CR 66 and contain ad­
missible material. . 

We held in American Linen Supply Co. 
that answers to interrogatories cannot be 
considered when they are based on hearsay 
or on information and belief. nor can con­
ciusionary statements of fact be considered 
in· ruling on a summary, judgment motion. 

In the ease before U8, we have an unwit­
neased, one-vehicle accident in which the 
driver wasldIJed. The defendant-county's 
answers to . interrogatories relating to the 
facts of the accident were verified by the 
prosecuting attorney "to the best of his 
information and knowledge." Although the 
plaintiffs' answers to interrogatories were 
verified by the executrix of the decedent's 
estate, they demonstrate on their face that 
they are based on hearsay. Furthermore. 
to the ,extent that 8uch &I1Swers state any-

,i. . For example, the county's Interrogatory No. 
66, together with the p1alntitf-exeeutrlx's an­
swer thereto, reads as follows: 

" "NO. 66: With regard to Paragraph W(a) of 
the plaintiffs' Statement of Claim and Para­
graph 3.1(a) of plaintiffs' complaint, state spe­
cifically In what manner you claim the defend­
ant was negligent in 'failure to properly .deslgn' 
said accident site. 

The court therefol'e cannot use the par­
ties' answers to interrogatories in this ease 
as a basis on which to determine that pursu­
ant to CR 56(b) "thel'e is no genuine issue 
as to any material fact and that the moving 
party is entitled to a judgment as a matter 
of law." American Linen Supply Co. v. 
Nursing Home Bldg. Corp., supra. 

, The county was the party moving for 
summary judgment, therefore, it had the 
burden of proving that there is no material 
issue of fact.· Morris v, McNicol, 83 
Wash.2d 491, 494, 519 P.2d 7 (1974). For 
the reasons just noted. the county failed in 
its burden with respect to the liability is­
sues. therefore as to those issues, the cause 
must be reversed and l'emanded. With re­
spect to two of the plaintiffs. however, Lau­
ra and Leo Babin, they have admitted that 
they are "unadopted stepchildren" of the 
deceased. The issue of whether they are 
beneficiaries of an action brought under the 
'wrongful death statute, ROW 4.20.020, or 
the survival statute, RCW 4.20.060, is there­
fore an issue which the court may appropri­
ately decide at this point. "Unadopted 
stepchildren" are not beneficiaries within 
the terms of the wrongful death and surviv-

. al statutes, Annot., 68 A.LR.Sd l220 (1976), 

ANSWER: Failure to install guardrails 
Failure to post warning signs re: 
lack of shoulders 
Failure to provide adequate shoulder 
on narrow road 
Failure to engineer road so as to sup­
port truck 
Removai of support and shoulder 
Other acts to" be diIClosed following 
discover)' ... 

(Italics ours.) 
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therefore, the· 8umma.ry judgment of dis­
missal as ro the plaintiffs Babin must be 
affirmed. 

JAMES. Judge (concurring in the result). 

I agree with Judge Andersen's concurring 
opinion and therefore concur in the result. 

21 Wash.App. 681 
KING COUNTY, a Politiea} Subdivision of 

the State of Wuhincton. and Albert G. 
Kou. Kin&' County Personnel Manager, 
Respondents, 

v. 

ArUngton .W. CARTER, Jr .. Chairman. 
Kine County Personnel Board, Rlehard 
Peterson, and William E. Hauakins, 
Memben of the Kine County Personnel 
Board, Respondents, 

Wells Van Steenbefl'h. Appellant. 

No. 5741-1. 

Court of Appeals of Washington, 
Division 1. 

Oct. 30, 1978. 

County employee was discharged from 
his employment following suspension, and 
he requested hearing before county person­
nel board. The board entered order reduc­
ing his termination ro two-week suspension, 
and the county petitioned for writ of certio­
rari ro review such order naming as respon­
dent three members of the board who had 
heard the employee's appeal. The employee 
intervened, and the Superior Court, King 
County, David W. Soukup, J., reversed the 
ohler of the board and upheld the termina­
tion, and the employee appealed. The 
Court of Appeals, Callow, J., held that: (1) . 
function performed by the board was judi­
cial function, and thus superior court re­
view by certiorari was proper, and (2) the 

Superior Court was correct ·in concluding 
that the personnel board acted contrary to 
law when it based its decision reinstating 
the employee upon the incorrect conclusion 
that once the county had suspended the 
employee it could not thereafter dismiss 
him. 

Aifirmed. 

1. Administrative Law and Procedure 
.... 10'1 

Determination whether administrative 
body exercises judicial function depends 

. upon: whether court could have . been 
charged in first instance with responsibility 
of making decisions administrative body 
must make, whether function administra­
tive agency performs is one that courts 
historically have been accustomed ro per­
forming and performed prior to creation of 
administrative body, whether action in­
volves application of existing law ro past or 
present facts for purpoae of declaring or 
enforcing liability rather than reflecting re­
sponse ro changing conditions through en­
actment of new law of prospective applica­
tion, and whether action resembles ordinary 
business of courts as opposed ro that of 
legislators or administrarors. RCW A '7.16.-
010 et seq. 

2. Counties <1=>67 
. . Function performed by county person­
nel board in disciplinary proceedings which 
resulted in termination of employment of 
county employee on ground of willful falsi­
fication of work records was judicial func­
tion, reviewable by certiorari. RCWA 7.16.-
010 et seq., 7.16.040. 

3. Counties .... 67 
Acting under statute governing certio­

rari, mandamus and prohibition, the Superi­
or Court may review county personnel 
board decisions of judicial nature to deter­
mine if action taken was arbitrary and ca­
pricious, or contrary to law. RCW A 7.16.-
020. 

4. Counties .... 67 
Under county administrative rules, 

county was not precluded from terminating 
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quant contributions to the trust, the award 
is premature. The basis for this contention 
is a provision in an agreement between the . 
union and the association to whom appel­
lants had assigned their negotiation rights. 
The provision states: ' 

in the event . . . the Unions. 
retain legal counsel for the purpose of 
enforcing the payment of delinquent con­
tributions . . . to the Welfare 
Fund, the delinquent Employer shall be 
obligated for all reasonable expenses in­
curred in connection with the collection 
effort, including reasonable attorney's 
fees . 
The award of attorney fees pursuant to 

statute or contract is a matter committed to 
the sound discretion of the trial court. In 
the absence of a clear showing of abuse of 
discretion, we will not set aside the trial 
court's award of attorney fees. Marketing 
Unlimited v. Jefferson Chemical Co., 90 
Wash.2d 410, 583 P2Al 630 (1978). 

The contractual. language granting attor­
ney fees is broad enough to sustain the 

. exercise of the trial court's diac.retion in this 
case. We will not disturb the award. 

Respondent trust fund has requested an 
award of attorney fees on appeal. Since 
the matter must be remanded to the trial 
court for further proceedings, we leave the 
award and the amount of such fees to the 
judgment of the trial court, to be exercised 
at the conclusion of all proceedings in that 
tribunal. 

The cause is remanded for further pro­
ceedings in accordance herewith. 

UTTER, BRACHTENBACH, HOROW­
ITZ and HICKS, JJ., concur. 

WRIGHT, C. J., and ROSELLlNI, DOL­
LIVER and STAFFORD, JJ., concur in the 
results. 

91 Wash.2d 345 
Vlcld L LAMON, a lingle WOIlWl, 

Respondent, 

v. 

McDONNELL DOUGLAS CORPORA.· 
TION, a Foreip Corporation, 

Appellant. 

No. 45619. 

Supreme Court of Washington, 
En Banc. 

Jan. 4, 1979. 

Airline stewardess brought products li­
ability suit against aircraft manufacturer, 
seeking to recover for injuries sustained 
when the stewardess fell through an open 
escape hatch while in the course of her 
preflight duties. The Superior Court, King 
County, Frank Roberts, J., granted the 
manufacturer's motion for summary judg­
ment, and the stewardess appealed. The 
Court of Appeals, 19 Wash.App. 615, 576 
P.2d 426, found that a genuine iuue of 
material fact existed and reversed. Appeal 
was taken, and the Supreme Court, Hamil­
ton, J., held that: (1) the affidavit present­
ed by the stewarcieu in opposition to the 
manufacturer's motion for summary judg· 
ment created at least one genuine issue of 
fact that was material to the litigation; i. e., 
whether the hatch cover, as designed and 
installed, was or was not reasonably safe, 
and (2) defendant's failure to move to strike 
an affidavit produced by plaintiff in opposi. 
tion to summary judgment waived any defi. 
ciency that might have existed in the affi­
davit. 

Judgment of the Court of Appeals af­
firmed. 

1. Appeal and Error .... 863 

On appeal from grant of summary 
judgment, reviewing court must consider 
not only whether the affidavits, facts and 
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record, created an iSBue! of fact but also 
whether any such issue of faCt is material 
to the cause ofaetion. r CR 56(e). 

, ,! 

2. Produeta LiabiliQ' 11=»8 ,': :,,'. 
In' determining! whether it. product is 

reasonably sale withi~ the reasonable ex­
pectations of the ordinart consumer, a trier 
of fact must consider, along with the intrin­
sic nature of the pr«Iuct, a number of 
factors including the' relativeeost of the 
product; the gravity of the potential harm 
from the claimed defect and, in some eases, 
the cost and feaaibilitt 'of eliminating or 
minimizing the risk., 

3. Judpent -181(33) 
In products liability suit wherein air­

line stewardl!88 sought to .recover from air­
craft manufae~r for injuries sustained 
when the stewardess stepped' into an open 
emergency hatch, affidavit of expert stat­
ing that the' 'design 01. the escape. batch 
cover created an unre~nably dangerous 
cOndition' for cabin attkitdants created at 
least one genuine and material issue of fact, 
precluding summary judgment, i. e., wheth­
er the'hatch cover 8.a designed and installed 
was reasonably safe. CR 56(c). 

I ~ _ . . , I. . , .. 

4. Judament .... 18U(8~, 
~ Where defendant, Wd not move to 

strike affidavit or any Jartion thereof, de­
fendant's failUl'e to, make such motion 
waived any deficiency I in the affidavit, 
which was produced by ~laintiff in opposi­
tion to defendant's mopon for summ~ 
judgment. CR 56(e). I 

5. Judpent -.185(2), ! . "'.1 I 
On motion for summary judgment;[ t1ii..; 

81 court mu~t consider a~l evidence. an~ ~ll 
reasonable Inferences. t~~refrom In .lig'-~ 
most favorable to nonmovant. ,CR 56(<1).' 

: ' ' .; I! 
i: 

Lane, Powell, MOIlS ".iller, G. Val Tol­
lefson, S~ttle, for appellant 

Bonjorni, Harpold &: Fiori, Duncan Bon­
jorni, Auburn, Jerry Schumm, Whitefish, 
Mont., for respondent ! 

HAMILTON, Justice. 

This is a products liability ease in which 
Vicki L. Lamon, p1aintiff (respondent), 
sought toreeover for injuries received when 
sbe feU through an open escape hatch while 
in the course of her preflight duties II! an 
airline stewardess. Plaintiff alleged in her 
complaint against McDonnell Douglas Cor­
poration, defendant (appellant), that the 
subject airplane waa defectively designed 
and manufactured and that defendant neg- . 
ligently failed to properly warn of a dan­
gerous condition. Defendant's motion for 
summary judgment was granted by the tri· 
81 court baaed on the files and affidavits 
before it The Court of Appeals reversed 
by a less than unanimous decision. Lamon 
v. McDonnell Douglas Corp., 19 Wash.App. 
515, 576 P.2d 426 (1978). The matter was 
then appealed to this court pursuant to 
RCW 2.06.03O(e). 

As we view it, the pivotal question posit­
ed by the appeal is whether the record 
before U8 revealsB genuine issue of materi­
al fact. Ifao, dismissal by way of summary 
judgment is inappropriate. 

We answer the question in the aff"mtia­
tive. Accordingly, we aff"ll'Dl the conclusion 
of the Court of Appeals and reverse the 
trial court. . 

, " 

An agreed statement of facta can be 8um~ 
marized as follows: 
" On ! September. 3, 1973, plaintiff was 
"Vorking as a stewardeSB for United Air 
I.,ine8. Prior to a schetluled flight, plaintiff 
Was among several stewardesses preparing 
tlle airplane, a, J)C.,.10, for flight. Two 
;tewardesses were as8ignedwork in the gal-
1ey located beneath. the f"1l'8t-elass . cabin. 
'thOile stewardesses proceeded to enter that 
&rea by way of the personnel elevator locat­
ed aft of the first-1l1888 section. Subse­
,~ently, there WII! a. po\1,Ver failUl'e in the 
(jUley. Under. thesecircumatanoes, stew­
aroe_ are instructed to use the emergen­
ey exit from the galley. One of the stew­
azdesses in the galley did 80 use the emer­
gency exit. She opened the hatch cover, 
which lifts up and is not hinged or attached 
to the aircraft. ' The batch opens onto the 
ailile of the first-cl888 seetion. The galley 
stewardess came p8.rtially through the 
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hatch, announced the power failure, and 
went back into the galley. Contrary to 
instructions which she received during 
training, she left the hatch uncovered and 
unattended. 

At the time the stewardess came through 
the haieh, plaintiff was visiting with other 
stewardesses in an area aft of the first-elass 
section. Plaintiff saw the upper half of the 
stewardess' body emerge, and she heard her 
announce the power failure. l 

A short time later, plaintiff resumed her 
preflight duties. In order to distribute 
menus and earphones, she proceeded to the 
aisle where the hatch is located and backed 
down the aisle from the aft to the forward 
end of the first-class section. When she 
reached the open hatch, she fell into it and 
suffered injuries. 

Defendant's attorney filed a motion for 
summary judgment and supported it with a 
memorandum, his own affidavit, and the 
affidavit of the Chief Interiors Engineer­
Commercial for defendant. The substance 
of the latter affidavit was that the hatch 
was designed to afford a rapid and easy 
egress from the galley in the event normal 
means of egress were unavailable, and that 
it was necessary to locate it in an unob­
structed area such as an aisle. No explana­
tion relating to the hinging or nonhinging 
of the hatch cover was tendered. 

Plaintiffs attorney submitted a memo­
randum in opposition to the motion for 
summary judgment and supported it by the 
affidavit of an engineer. The affidavit 
stated the affiant's business association, ed­
ucational background, and his specialization 
in reconstruction and analysis of industrial 
and traffic accidents. The affiant then 
averred: 

On April 5, 1975, I examined the galley 
escape hatches on a DC-10 and a Boeing 
747 airplane. The examination was made 
at the Seattle-Tacoma airport and the 
airplanes were part of the United Air­
lines fleet. Based on this examination it 

I. By way of excerpts from a deposition of 
plaintiff attached to an affidavit of counsel re­
lating to the summary judgment motion, It ap­
pears plaintiff was aware that the emerging 

is my opinion that the design of the es­
cape hatch COVer on the DC-lO created an 
unreasonably dangerou8 condition for the 
cabin attend.ants. The condition was cre­
ated because the hatch cover on the DC-
10 consists of a loose panel, and in order 
to close the hatch after use the lOO8e 
hatch cover has to be manually fitted into 
the hatch opening. If after using the 
hatch the user were to forget to replace 
the hatch cover the open hatch would 
constitute a serious hazard to cabin at­
tendanta who often have to walk back­
ward in the performance of· their duties. 
If when replaced the hatch cover were 
not properly fitted into the hatch opening 
it could act as a trap door and endanger 
the person stepping on it. The dangerous 
features of the DC-tO hatch cover are 
not present in the design of the Boeing 
747 galley hatch cover. While quite simi­
lar in other respects, the Boeing 747 
hatch cover is hinged to the floor and is 
equipped with a spring device which au­
tomatically closes and keeps the hatch 
cover closed when the hatch is not in use. 

Based on the agreed statement of facta, 
the affidavits and the record of the case, 
the trial court dismissed the case. 

In Balise v. Underwood, 62 Wash.2d 195, 
199, 881 P.2d 966, 968 (1968), we observed: 

(1) The object and function of the sum­
mary judgment procedure is to avoid a 
useless trial; however, a trial is not use­
lese, but is absolutely necessary where 
there is a genuine issue as to any materi­
al fact. Preston v. Duncan, 55 Wash.2d 
678, 349 P.2d 605. 

Pursuant to CR 56(c), a 8ummary judg­
ment is available only where "there is' no 
genuine issu~ as to any material fact and 

. the moving party is entitled to a 
judgment as a matter of law." 

In Morris v. McNicol, 83 Wash.2d 491, 
494-95, 519 P.2d 7, 10 (19'14), we considered 
the criteria for grantiDg summary judg­
ment, and determined that 

stewardess had returned to the galley and 
thereafter assumed the hatch had beeD closed, 
althouah admitting lhe didn't know the latter 
to be necessarily so. 
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LAMONv. MeDONNELL DOUGLAS CORP. Wash. 1349 
eke u, WIIb., _ P.2d I_ 

[a] "material fact" is a fact upon whieh Plumbing Co., 81 Wash.2d 528, 608 P.2d . 
the outcome of the litigation depends, in lOS (1972)j Robert Wise Plumbing & 
whole or in part.' CR56; BaliBe v. Un- Heating, Ine. v. Alpine Dev. Co., 72 
derwood, 62 Wash.2d 195, 381 P.2d 966 . Wash.2d 172,432 P.2d 547 (1967). 
(1968);. Zedric1c v. Kosenski,:62 Wash.2d 
50, 380 P.2d 870 (1963). ' 

Moreover, the burden is on the party 
moving for summary judgment to demon· 
strate that there is no genuine dispute as 
to any material fact and 'all reasonable 
inferences from the evidence must be re­
solved against hhn. Barber v. ,Bankers 
'Life & Cas. Co., 81. Wash.2d 140,500 P.2d 
88 (1972)j "Welling v. Mount Si Bowl, 
Inc., 79 Wash.2d 485, 487 P.2d 620 (1971). ' 
Thus, where a motion for summary judg. 
ment is made, it is the duty of the trial 
court to consider all evidence and all rea· 
IIOnable inferences therefrom in a Hght 
most favorable to the nonmovant. Maki 
v. Aluminum Bldg. Prods., 78 Wash.2d 28,' 
486 P.2d 186(1968). , 
. The motion should be granted' only if, 

from all the' evidence, reasonable men 
cOuld reach but one conclusion. CR 56(c): 
Mei8lJner v. SimptfOD Timber Co., 69 
Wash.2d 949, 421P.2d 674 (1966). Only 
when the pleadings, depositions, admis. 
sions, and. affidavits considered by the 
trial. QOuft do ' not' create a genuine iuue 
of material fact between the parties is 
the moving party entitled to a summary 
judgment. Ferrin v. Donnelleleld,74 
Wash.2d 283, 444 P.2d 701 (1968). 

For the purposes of a summary judg. 
mentprocedure, aD appellate court is rea-' 
quired,' as was the .trial court, to review 
material submitted for and against :J. me. 
tion for summary judgment in the light 
most favorable to the . party against 
whom the motion is made. 'Yakima FrUjt 
& Cold storage Co. v. Central Heating' & 

2. '" -402A. Special Uabillty of Seller of Prod­
uct for Physical Hann to User or Consumer. 

"(1) ODe who &ells any product In a defectlve 
condition unreasonably dangerous to the user 
or cOllsumer or to his property Is subject to 
IlablUty for physical harm thereby caused to 
the ultimate uset' or consumer, or to his proper-
ty, If' - , " , . 

"(a) the' seller is elilaged In the business of 
selHng such a product, and 

[1] PlInuantto the 8tandard for 8um­
mary judgment set out by CR 56(e) and 
decisions ot. this court, a reviewing court 
must consider not only whether the affida­
vits, facts, and record of a ease have created 
an iS8ue of fact, but also whether any such 
issue of fact is material to a cause of action. 

One of plaintiffs theories of liability was 
that of strict liability, a theory first applied 
by this court in Ulmer v. Ford Motor Co., 75 
Wash.2d 522, 452 P.2d 729 (1969), a case of 
alleged defective manufacture. In that 
ease, this court adopted the Restatement 
(Second) of Torts § 402A (1965).J in Seat. , 
tJe..First Nat'l BaDk v. Taben, 86 W'ash.2d 
145, M2 P.2d 774 (1975), we held that Bee­

tion 402A applied, to design defects as well 
88 manufacturing defects., .we went on to 
state, at page 154, M2 P.2d page 7'79: 

,Thus, we hold that liability fa imposed 
under section 402A ifa product is not 
reasonably safe., This means that it must 
be unsafe to an extent beyond that which 
would be reasonably contemplated by the 
ordinary consumer. This evaluation of 
the .product ill terms ·of the reasonable 
expectations of the ordinary consumer al· 
lows the trier of thefaef. to take into 
account the intrinaie nature of the prod-
uct. . 

(Italics oun.) 
[2] Therefore, under Tabert, the ques~ 

tion of whether a' product is or is not rea· 
80nably we within the reasonable expect&- , 
tions of the ordinary consumer would be a 
material issue of fact upon which the out­
come of the litigation depends. Further, in 

,"(b) It Is expected to and does reach the user 
or consumer without lubstaDtial change In the 
condition In which It Is sold. 

"(2) The rule stated In Subsection (1) applies 
although 

"(a) the seller baa exercised aU possible care 
In the preparation and sale of his product, and 

"(b) the user or consumer has not bought the 
product from or entered Into any contractual 
relatfOl1 with the' Beller." Restatement 
(Second) of Torts § 402A (1965). 
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making this determination, a trier of fact 
must consider, along with the intrinsic na­
ture of the product, a number of factors, 
including: 

The relative cost of the product, the grav­
ity of the potential harm from the 
claimed defect and the cost and feasibili­
ty of eliminating or minimizing the risk 
may be relevant in a particular case. In 
other instances the nature of the produet 
or the nature of the claimed defect may 
make other factors relevant to the issue. 
Seattle-First Nat'l Bank v. Tabert, supra 
at 154, 542 P.2d at 779. 

Bernal v. American Honda Motor Co., 87 
Wash.2d 406, 411, 553 P.2d 107 (1976). 

[3] In the present case, the affidavit 
presented by the plaintiff in opposition to 
the motion for summary judgment created 
at least one genuine issue of fact which is 
material to this litigation, i. 6., whether the 
hatch cover, as designed and installed, was 
or was not reasonably safe within the ambit 
of Tallert. 

Such an issue was created by the testimo­
ny within the affidavit produced by plain­
tiff, whieh stated, by way ()f purported 
expert opinion, that the design of the es­
cape hatch cover created an unreasonably 
dangerous condition for cabin attendants. 
In previous eases, this court has determined 
that an· affidavit containing expert opinion 
on an ultimate issue of fact was sufficient 
to create .. genuine issue of fact whieh 
would preclude summary judgment. See 
Morris v. McNicol, supra; Bernal v. Ameri­
can Honda Motor Co., supra. 

The issue of whether the galley escape 
hatch was not reasonably safe was also 
raised in the affidavit by the comparison of 
the DC-IO hatch cover and the Boeing 747· 
hatch cover. In Tabert, we noted that fea­
sibility of minimizing risk is a factual con­
siderationgermane to the ultimate fact of 
whether a product is reasonably safe. The 
comparison of the two hatches in the affi­
davit raises the inference that a reasonable 
alternative which poses less risk is feasible. 

3. CR ~6(e) states, In part: .. 
"Supporting and opposing affidavits shall be 

made on personal knowledge, shall set forth 
such facts as would be admissible in evidence, 

[4J Defendant contends that the affida­
vit produced by plaintiff in opposition to 
summary judgment is not competent evi­
dence to withstand such a motion. Defend­
ant argues that· the engineer's aCfidavit 
does not comply with CR 56(e) S because, 
am()ng others, the statement about cabin 
attendants being required to walk back­
ward in performance of some of their duties 
is not based upon personal knowledge. The 
record before us, however, does not reveal 
any motion to strike the affidavit or any 
portion thereof prior to the trial court's 
action. Failure to make such a motion 
waives deficiency in the affidavit if any 
exists. Meadows v. Grant's Auto Brokers, 
Inc., 71 Wasb.2d 874, 431 P.2d 216 (1967); 
10 C. Wright and A. Miller, Federal Prac­
tice and Procedure § 2738 (1973). 

[5] A trial court must " 'consider all evi­
dence and all reasolJable inferelJces there­
from'" in a light most favorable to the 
nonmovanL (Italics ours.) Malli v. Alumi­
num Bldg. Prods., 78 Wash.2d 28, .26-27, 436 
P.2d 186, 188 (1968). Viewing the inferenc­
es ereated by the affidavit oIpIaintiff's 
engineering witness in a light moat favor­
able to plaintiff, we are satisfied it created 
an issue of material fact which necessitated 
the denial of summary judgmenL . For this 
reason we do not deem it necessary at this 
stage of the proceedings to discuss or pass 
upon the policy issues which seemingly di­
vided the Court of Appeals. 

We therefore aCfirm the conclusion of the 
Court Clf AppeaIa. The trial court's dismiss­
al of the action· on summary judgment is 
reversed, and the cause is remanded for 
further proceedings. 

WRIGHT, C. J. t and ROSELLINI, STAF­
FORD, UTTER, BRACHTENBACH, HO­
ROWITZ, DOLLIVER and HICKS, JJ., 
concur. 

and shall show affirmatively that the affiant Is 
competent to testify to the matter'll stated 
therein." 
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Ivan MVERS, Jr. and Barltara Myer., 

hi, wife, Appellants, 
v. 

RAVENNA MOTORS. INC., Reepoadlllt. 
No. 273-40nl-l. 

Court ot Appeals of Washington, 
Dh'lslon 1, Panel Two. 

May 4. 1970. 

Action against garageman by automo· 
bile owner for injuries sustained when 
steering mechanism allegedly failed subse­
quent to overhaul. The Superior Court, 
King, County, Stanley C. Soderland, J., 
rendered judgment for defendant and plain­
tiff appealed. The Court of Appeals, Ut­
ter, J., held that failure to instruct on the­
ory of tontractual liability or breach of 
warranty was not error where action arose 
out of oral contract to overhaul steering 
and front end of automobile and the court 
fully instructed on theory of negligence. 

Affirmed. 

I. Appeal and Error 41=273(5, 8) 
Counsel is required to make known 

to trial court grounds on which he excepts 
to giving or refusing to give requested in­
structions to give trial court an opportunity 
to 'keep trial free from error. 

2. Appaal and Error 41=273(8) 
Statement that counsel for plaintiff 

excepted to failure of COtlrt to give speci. 
fied proposed instruction and that that was 
plaintiff's only exception was inadequate 
to inform court of grounds of exception 
and failed to preserve objection for appel. 
late review. 

3. Automobile. 41=368 
Under oral contract to overhaul steer­

ing and front end of automobile garageman 
was under duty to perform work only in 
manner In which an ordinary prudent per­
son engaged in repair of automobiles would 
have performed particular work under 
same or similar circumstances. 

4. Trial 41=260(5) 
Failure to instfltct on theory of con· 

tractual liability or breach of warranty in 
action arising out of oral contract to over­
haul steering and front end of automobile 
was not error where court fulIy instructed 
on theory of negligence. 

5. Appeal and Error 41=1067 
It is not prejudicial error to refuse an 

instruction where theory of rejected in­
struction is covered by other instructions. 

6. Evidence ~41 0 
Where repair order was prepared sole­

ly for use by garageman as a work order 
and ·memorandum for its own employees 
and it was not shown that document was in· 
tended by garageman to represent tenns of 
oral agreement to overhaul steering and 
front end of automobile, instrument was 
not contractual in nature and parol evi­
dence explaining meaning of agreement 
was admissible in action for injuries sus­
tained when steering mechanism subse­
quently failed. 

John L. Vogel, Seattle, and B. Franklin 
Heuston, Shelton, for appellants. 

Karr, Tuttle, Campbell, Koch & Camp­
bell, F. Lee Campbell, Seattle, for respond­
ent. 

UTTER. Judge. 
Ivan Myers. Jr. was injured when the 

steering mechanism of his car allegedly 
failed. He brought suit against Ravenna 
Motors, Inc., who did some repair work on 
his car. A jury found for Ravenna Mo­
tors. and Myers appeals. 

Myers challenges the failure of the court 
to instruct the jury on a theory of con­
tractual liability or breach of warranty and 
the action of the court which allowed tes­
timony to explain a written memorandum 
made by an employee of Ravenna Motors. 

[1,2] We do not consider the assign­
ment of error directed to the court's failure 
to give the requested instruction. The ex­
ception stated, "Your Honor, the plaintiffs 
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except to the failure of the Court to give 
plaintiffs' proposed instruction No. 3 which 
reads, ....... * That is our only excep-
tion. ... .... * " Counsel is . required to 
make known to the court the grounds upon 
which he excepts to give the trial court an 
opportunity to keep the trial free from 
error. The exception did not so inform 
the trial judge. Moore v. Mayfair Tavern, 
Inc., 7S Wash.Dec.2d 413, 451 P.2d 669 
(1969). 

[3-5] Even if Myers had made known 
the grounds upon which he excepted to the 
court's refusal to give his requested in­
struction No. 3 1, the result would be the 
same. We are here dealing with an oral 
contract to overhaul the steering and front 
end of an automobile. The standard of 
care for· performance of the work under 
this contract, whether the alleged breach 
arose from misfeasance or nonfeasance, is 
the reasonable man standard, i. e., the 
manner in which an ordinary prudent per­
son engaged in the repair of automobiles 
would have performed the particular work 
under the same or similar circumstances. 
38 Am.Jur. Evidence, § 20 (1941); Mesher 
v. Osborne, 75 Wash. 439, 134 P. 1092 
(1913); Italia Societa Per Azioni di Navi-

I. "If you find .by 11 preponderance of the 
evidence that the defendant, Ravenna 
Moton, ari-eed to overhaul the steering 
and front end of the plaintiff Mye1'8' auto· 
mobile and that they did not do BO, or 
that the I!Ilme 'Was DOt accomplished in a 

gazione v. Oregon Stevedoring Co., 310 
F.2d 481 (9th Cir.l962); Westbrook et a1. 
v. Watts, 268 S.W.2d 694 (Tex.Civ.App. 
1954). The trial court fully instructed 
the jury on the theory of negligence. It 
is not prejudicial error to refuse an in­
struction where the theory of the rejected 
instnlction is covered by other instruc­
tions given by the trial court. 

[6J Testimony was allowed by the trial 
court to explain the meaning of certain 
language written by an employee of Ra­
venna Motors on a repair order he pre­
pared as a result of a phone conversation 
with Myers. The document was prepared 
solely for use by Ravenna Motors as a 
work order and memorandum for its own 
employee. There is no showing it was in­
tended by Ravenna Motors to represent the 
terms of the agreement between the par­
ties. Inasmuch as the instrument was not 
contractual in nature, the parol evidence 
rule does not apply. Logsdon v. Trunk, 37 
Wash.2d 175, 222 P.2d 851 (1950). 

The judgment is affirmed. 

HOROWITZ, Acting C. J., and WIL­
LIAMS, J., concurred. 

good and 'Workmnnlike manner, and if yon 
further find that the rolli.loD wile cauBed 

. becl\u8e of the failure of the steerinr 
mechnnism, then )'OU shall return aver· 
dict fl,lr the plaintiff." 
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99 Wash.App. 28 

~Austin PAGNOTTA, Appellant, 

v. 

BEALL TRAILERS OF OREGON, INC., 
a foreign corporation, Respondent. 

Beall Trailers Of Oregon, Inc., a foreign 
corporation, Appellant, 

v. 

Reyco Industries, Inc., a Delaware corpo­
ration, and Transpro, Inc., a Delaware 
corporation and a subsidiary of Reyco 
Industries, Inc., Respondent. 

Nos. 18139-1-II1, 18154-5-111. 

Court of Appeals of Washington, 
Division 3, 
Panel Ten. 

Jan. 25, 2000. 

Truck driver brought negligence and 
product liability complaint against trailer 
manufacturer, alleging trailer came out of 
alignment and caused tractor of leave road, 
and manufacturer fIled third-party complaint 
against supplier of trailer's suspension sys­
tem. On supplier's motion, the Superior 
Court, Spokane County, Gregory Sypolt, J., 
granted summary judgment, dismissing both 
driver's complaint and third-party action. 
Driver appealed and subsequently manufac­
turer appealed dismissal of its third-party 
complaint. The Court of Appeals, Brown, J., 
held that: (1) state trooper and insurance 
examiner were competent to testify regard­
ing cause of accident to the extent of their 
expertise; (2) expert testimony was not re­
quired on claim of design defect to establish 
defect in trailer's suspension under a con­
sumer expectation standard; and (3) manu­
facturer's appeal was timely fIled. 

Reversed. 

1. Evidence <S;;:>539 
Opinions of state trooper, who had 13 

years experience investigating traffic acci­
dents, and insurer's material damage examin­
er were competent to testify to the extent of 
their expertise in tractor-trailer driver's neg-

ligence and product liability action against 
manufacturer of trailer that allegedly came 
out of alignment and caused tractor of leave 
road; both trooper and insurance examiner 
had the education, training and experience 
giving them insights that were relevant and 
helpful to the jury. ER 701, 702. 

2. Evidence <s;;:>546 

Whether to admit expert testimony is 
within the discretion of the trial court. 

3. Judgment <S;;:>185.3(21) 

In ordinary negligence and products lia­
bility cases where obscure medical facts are 
not involved, generally, an affidavit contain­
ing admissible expert opinion on an ultimate 
issue of fact is sufficient to create a genuine 
issue as to that fact, precluding summary 
judgment. 

4. Judgment <s;;:>185.1(4) 

Expert's affidavit submitted in opposi­
tion to a motion for summary judgment must 
be factually based and must affirmatively 
show competency to testify to the matters 
stated therein. 

5. Judgment <S;;:>185.1(4) 

Factual basis of an expert's affidavit 
submitted in opposition to a motion for sum­
mary judgment may consist of information in 
the record or information not in the record 
but reasonably relied on by others in the 
field. 

6. Evidence <s;;:>470 

Lay witness may testify as to his or her 
opinion under circumstances of personal 
knowledge based upon rational perceptions 
when it would help the jury understand the 
witnesses' testimony or a fact in issue. ER 
701. 

7. Products Liability <S;;:>83.5 

Expert testimony was not required in a 
design defect products liability action 
brought by tractor-trailer driver against 
trailer manufacturer to establish a defect in 
trailer's suspension under a consumer expec­
tation standard; juror did not need to fully 
know through expert testimony how trailer's 
suspension was designed or exactly operated 
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to understand the alleged defect. West's fIle notice of appeal began to run from date 
RCWA 7.72.030(1). driver fIled his notice of appeal. RAP 5.2(0. 

8. Products Liability e=>ll 
Elements of proof for a design defect 

products liability claim require a showing of: 
(1) a manufacturer's product (2) not reason­
ably safe as designed (3) causing harm to the 
plaintiff. West's RCWA 7.72.030(1). 

9. Products Liability e=>ll 
Showing that the product was not rea­

sonably safe as designed, in action asserting 
design defect products liability claim, may be 
tested by either a risk utility or a consumer 
expectation standard. 

10. Products Liability e=>ll 
Relevant considerations, in establishing 

that a product was not reasonably safe as 
designed, under consumer expectation stan­
dard, include the relative cost of the product, 
the gravity of the potential harm from the 
claimed defect, and the cost and feasibility of 
eliminating or minimizing the risk may be 
relevant in a particular case. 

11. Products Liability e=>8 
If a product is unreasonably dangerous, 

it is necessarily defective. 

12. Products Liability e=>8, 76 
Although the strict liability doctrine 

does not impose legal responsibility simply 
because a product causes harm, the type of 
accident itself may establish a defect using a 
consumer's expectation test, where the prod­
uct failed under conditions concerning which 
an average consumer of that product could 
have fairly definite expectations. 

13. Appeal and Error e=>343.1 
Even though trailer manufacturer's ap­

peal of dismissal of its third-party complaint 
against supplier of trailer's suspension chal­
lenged a ruling other than that involved in 
tractor-trailer driver's appeal of dismissal of 
his complaint, manufacturer's appeal was still 
part of the same "decision" for the purpose 
of court rule establishing time period for 
filing notice of appeal; thus, 14-day period 
within which manufacturer was required to 

1. The cases have been consolidated for purposes 

~Harry E. Ries, Moses Lake, for Appel­
lant. 

James H. Gidley, Bogle & Gates, Portland, 
ORJJpScott M. Barbara, Barry M. Johnson, 
Johnson & Martens, Seattle, for Respon­
dents. 

BROWN,J. 

By summary judgment, the trial court dis­
missed Austin Pagnotta's negligence and 
product liability complaint against Beall 
Trailers and Beall's third-party complaint 
against Reyco Industries, a component part 
supplier of a trailer sold to Mr. Pagnotta's 
employer.l The trial court decided Mr. Pag­
notta's experts were incompetent to rebut 
expert testimony favoring Beall and Reyco. 
We reverse because (1) Mr. Pagnotta's ex­
perts were competent to testify to the extent 
of their expertise, and (2) expert testimony is 
not required in a design defect products lia­
bility case to establish a defect under a con­
sumer expectation standard. 

FACTS 
On February 10, 1994, Mr. Pagnotta was 

hauling diesel fuel south from Spokane. He 
was pulling a Beall trailer sold in October 
1993 that used suspension components sup­
plied by Reyco. The road was dry, the 
weather was clear and cold, the road was 
straight. Mr. Pagnotta suddenly "felt ... a 
tug, [as if] somebody had reached out and 
pulled on the trailer." Mr. Pagnotta tried to 
steer against the pull but he had no control. 
The trailer reportedly went off the road to 
the right pulling the tractor after it. Ap­
proaching and following drivers supported 
Mr. Pagnotta's account. 

~Trooper Wayne Turner investigated. 
Trooper Turner's deposition revealed 13 
years' experience investigating accidents. In 
response to an inquiry regarding his training 
in accident reconstruction, Trooper Turner 
acknowledged he was not an accident recon­
structionist, but related his completion of 
basic and advanced training. Trooper Tur-

of this opinion. RAP 3.3(b). 
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ner averaged 10 accident investigations a 
week. He saw maybe 30 to 40 truck acci­
dents. Trooper Turner interviewed Carl 
Fisher, the approaching driver, and Doug 
Bippes, the following driver. Mr. Fisher 
said the trailer suddenly jerked to the right, 
then went off the road. Mr. Bippes said the 
trailer axle dropped off the highway to the 
right and then did a complete flip landing on 
the left side of the tractor and trailer. 
Trooper Turner called in a weight control 
officer to inspect and do a work-up on the 
truck. The weight control officer pointed to 
rust at break points indicating pre-accident 
partial breaks in the suspension parts. 
Trooper Turner indicated the underlying fac­
tual bases for his conclusions based upon his 
personal observations and his witness inter­
views. Trooper Turner concluded the back 
end of the trailer came out of alignment 
causing the trailer to leave the road without 
any fault on Mr. Pagnotta's part. 

Gary Stebner also investigated the acci­
dent for Reliance Insurance Company, the 
insurer for Mr. Pagnotta's employer. At the 
time of his deposition, Mr. Stebner described 
himself as a regional examiner/consultant 
and material damage examiner for Reliance 
with responsibility for about two-thirds of the 
United States. While with Reliance, Mr. 
Stebner received numerous courses in inves­
tigation and material damage. Before his 12 
years with Reliance, Mr. Stebner sold heavy 
equipment and trucks for five years, drove 
trucks for about nine years, and received a 
technical arts degree as a certified civil engi­
neering technician. Mr. Stebner worked for 
about three years in the mid-seventies as an 
engineering technician. Mr. Stebner con­
cluded the claim had subrogation potential 
due to some kind of failure in the trailer's 
rear axle. Reliance asked Talbott Associ­
ates, Inc., an engineering firm, for its opin­
ion. Talbott Associates~did not support 
Mr. Stebner's view. Reliance decided not to 
pursue subrogation. 

Mr. Pagnotta sued Beall for his injuries, 
claiming product liability and negligence. 
Beall brought a third-party complaint against 
Reyco, the suspension manufacturer. Reyco 
moved for summary judgment against both 
Mr. Pagnotta and Beall. 

Reyco submitted evidence from Scott Kim­
brough, Ph.D. Dr. Kimbrough opined: "In 
my professional opinion, there is no evidence 
to suggest a defect in the suspension caused 
the accident at issue in this case. All of the 
relevant suspension system parts, ... exhibit 
damage that was caused by forces generated 
during the roll-over accident. There is no 
evidence to suggest any of the relevant sus­
pension system parts failed prior to the roll­
over accident." Dr. Kimbrough further 
opined the leaf spring did not cause the 
accident by escaping from its proper position. 
Reyco also submitted Talbott Associates' re­
ports. 

In opposition to the summary judgment 
motion, Mr. Pagnotta offered the depositions 
of both Trooper Turner and Mr. Stebner. 
Mr. Stebner continued to believe that a de­
fect caused the accident despite the contrary 
evidence: 

My opinion based on what I saw on the 
trailer, and a lot had to do with the eyewit­
nesses stating that they saw [an axle] come 
out, is that ... something broke allowing 
the axle to exit ... where I saw the tire 
marks come up from underneath the trail­
er causing the trailer axle to shift, which 
would pull it over to the side and pulling 
the truck out of control. 

Mr. Pagnotta's declaration indicated he 
had been the sole driver of the trailer, all 
scheduled maintenance had been done, and 
no mechanical problems existed prior to the 
accident. Mr. Pagnotta observed no indica­
tion of trailer defects before the accident. 

The trial court rejected Trooper Turner 
and Mr. Stebner as unqualified under ER 
702. The court decided the context of a 
product liability case was "analogous or akin 
to those cases of medical malpractice." The 
court reasoned Mr. P~tta33 failed to rebut 
the defendant's evidence by "producing a 
competent expert's affidavit alleging specific 
facts establishing the cause of action." 

The trial court concluded the lay testimony 
consisted of conclusory contentions failing to 
raise any genuine issue of material fact. The 
trial court, without discussing the merits of 
the third-party complaint, granted summary 
judgment, dismissing both Mr. Pagnotta's 
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complaint and Beall's derivative third-party 
complaint. Mr. Pagnotta appealed. Thirty­
two days after Mr. Pagnotta's appeal, Beall 
filed its appeal of the court's dismissal of its 
third-party complaint. 

ANALYSIS 

A. Exclusion of Appellant's Experts 

[1] The issue is whether the trial court 
erred by abusing its discretion when deciding 
Trooper Turner and Mr. Stebner did not 
qualify to give opinions under the evidence 
rules in the context of this negligence and 
products liability case. 

[2] The decision whether to admit expert 
testimony is within the discretion of the trial 
court. State v. Ortiz, 119 Wash.2d 294, 310, 
831 P.2d 1060 (1992). In medical negligence 
cases, special rules have been developed lim­
iting the admission of expert testimony re­
garding the standard of care of a physician. 
See Young v. Key Pharmaceuticals, Inc., 112 
Wash.2d 216, 227-28, 770 P.2d 182 (1989). 
Generally, medical expert opinion is required 
to establish the standard of care and most 
aspects of causation. Id. at 228, 770 P.2d 
182. However, the Young court also recog­
nized that material facts could be within the 
expertise of a layman when they are observa­
ble by the layman's senses and describable 
without medical training. I d. 

In Young, the court found a pharmacist 
incompetent to testify about the standard of 
care in a medical malpractice case. I d. at 
230, 770 P.2d 182. Similarly, a medical doc­
tor is incompetent to testify on the standard 
of care of a pharmacist. McKee v. American 
Home Prods. Corp., 113 Wash.2d 701, 706-
07, 782 P.2d 1045 (1989). These cases reflect 
the principle tha~when causation involves 
"obscure medical facts" requiring an ordi­
nary lay person to speculate, expert opinion 
is necessary. Bruns v. PACCAR, Inc., 77 
WashApp. 201, 214, 890 P.2d 469, review 
denied, 126 Wash.2d 1025,896 P.2d 64 (1995). 

[3-5] However, in ordinary negligence 
and products liability cases where obscure 
medical facts are not involved, traditional 
rules apply. "In general, an affidavit con­
taining admissible expert opinion on an ulti-

mate issue of fact is sufficient to create a 
genuine issue as to that fact, precluding sum­
mary judgment." J.N. v. Bellingham Sch. 
Dist. No. 501, 74 WashApp. 49, 60-61, 871 
P.2d 1106 (1994). An expert's affidavit sub­
mitted in opposition to a motion for summary 
judgment must be factually based and must 
affirmatively show competency to testify to 
the matters stated therein. Lilly v. Lynch, 
88 Wash.App. 306, 320, 945 P.2d 727 (1997). 
An expert's factual basis may consist of infor­
mation in the record or information not in 
the record but reasonably relied on by others 
in the field. Riccobono v. Pierce County, 92 
Wash.App. 254, 267, 966 P.2d 327 (1998). "If 
scientific, technical, or other specialized 
knowledge will assist the trier of fact to 
understand the evidence or to determine a 
fact in issue, a witness qualifted as an expert 
by knowledge, skill, experience, training, or 
education, may testify thereto in the form of 
an opinion or otherwise." ER 702. 

[6] A lay witness may testify as to his or 
her opinion under circumstances of personal 
knowledge based upon rational perceptions 
when it would help the jury understand the 
witnesses' testimony or a fact in issue. Or­
tiz, 119 Wash.2d at 308-09, 831 P.2d 1060 
(citing E. Cleary, McCormick on Evidence 29 
(3d ed.1984»; see also ER 701. Experts 
may at times give lay opinion evidence. See 
Ortiz, 119 Wash.2d at 309, 831 P.2d 1060. 

Here, Trooper Turner adequately de­
scribed his expertise based upon his edu­
cation, training and practical experience and 
gave the underlying facts supporting his ulti­
mate conclusions. He may give opinions 
within the area of his expertise. Although 
not a professional engineer, Trooper Turner 
viewed most of the same items as Dr. Kim­
brough, plus he was present at the scene and 
had direct persona1~knowledge of critical 
facts supporting his opinion. His opinions 
would be partly helpful in the lay sense of 
ER 701 and in the expert sense under ER 
702. The same is true for Mr. Stebner. The 
testimony of Trooper Turner and Mr. Steb­
ner, within their respective areas of exper­
tise, is relevant and likely helpful to the jury 
in deciding whether the trailer performed as 
expected. For example, neither needs to be 
a professional engineer or metallurgist to 
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state an opinion that the trailer left the road 
prior to the tractor. 

In sum, both Trooper Turner and Mr. 
Stebner have the education, training and ex­
perience giving them insights that are rele­
vant and helpful to the jury under ER 701 
and ER 702. Because this is not a medical 
malpractice case where obscure medical 
knowledge is required on causation or the 
standard of care, the trial court erred by 
choosing and applying medical malpractice 
law. Indeed, in their areas of expertise, 
Trooper Turner and Mr. Stebner likely have 
relevant and helpful opinions beyond the ex­
pertise of Dr. Kimbrough. The objections 
related to their qualifications merely go to 
the weight not the admissibility of the opin­
ions. 

B. Summary Judgment 

[7] The issue is whether as a matter of 
law the trial court erred when granting sum­
mary judgment to the respondents and con­
cluding expert testimony was required to 
establish the exact defect in a design defect 
products liability action. 

When reviewing summary judgments un-
der CR 56(c): 

We determine whether any genuine issues 
of material fact exist and if the moving 
party is entitled to judgment as a matter 
of law. We consider all facts and reason­
able inferences from facts in the light most 
favorable to the nonmoving party. We 
review questions of law de novo. 

Neighbors of Black Nugget Road v. King 
County, 88 Wash.App. 773, 776, 946 P.2d 
1188 (1997) (footnotes omitted).Ji;review M­
nied, 135 Wash.2d 1003, 959 P.2d 126 (1998). 
The moving party bears the initial burden of 
showing the absence of an issue of fact. 
Young, 112 Wash.2d at 225, 770 P.2d 182. 
When the defendant, as moving party, meets 
this burden then the inquiry shifts to plain­
tiff. Id. "If, at this point, the plaintiff 'fails 
to make a showing sufficient to establish the 
existence of an element essential to that par­
ty's case, and on which that party will bear 
the burden of proof at trial,' then the trial 
court should grant the motion." Ia. (quoting 
Celotex Corp. v. Catrett, 477 U.S. 317, 322, 
106 S.Ct. 2548, 91 L.Ed.2d 265 (1986». 

To rebut a properly supported summary 
judgment motion, the nonmoving party must 
present specific facts showing a genuine is­
sue for trial. Adams v. Western Host, Inc., 
55 Wash.App. 601, 607, 779 P.2d 281 (1989). 
The nonmoving party's burden is not met by 
responding with conclusory allegations, spec­
ulative statements, or argumentative asser­
tions. Ruffer v. St. Frances Cabrini Hosp., 
56 Wash.App. 625, 628, 784 P.2d 1288, review 
denied, 114 Wash.2d 1023, 792 P.2d 535 
(1990). We will grant summary judgment 
when reasonable people could reach but one 
conclusion from the evidence. Detweiler v. 
J.C. Penney Cas. Ins. Co., 110 Wash.2d 99, 
108, 751 P.2d 282 (1988). 

[8] The elements of proof for a design 
defect products liability claim require a 
showing of (1) a manufacturer's product (2) 
not reasonably safe as designed (3) causing 
harm to the plaintiff. RCW 7.72.030(1); 
Bruns, 77 Wash.App. at 208, 890 P.2d 469. 

[9-11] The second element requires a 
showing that the product was not reasonably 
safe as designed. Bruns, 77 Wash.App. at 
209, 890 P.2d 469. This may be tested by 
either a risk utility or a consumer expecta­
tion standard. See Soproni v. Polygon 
Apartment Partners, 137 Wash.2d 319, 326-
27, 971 P.2d 500 (1999). Mr. Pagnotta relies 
on the consumer expectation standard. Ac­
cordingly, he must prove the truck was more 
dangerous than the ordinary consumer would 
expect. See AnMrson v. Weslo, Inc., 79 
Wash.App. 829, 837, 906 P.2d 336 (1995). 
Relevant considerations include "[t]he rela­
tive cosl,Wof the product, the gravity of the 
potential harm from the claimed defect and 
the cost and feasibility of eliminating or mini­
mizing the risk may be relevant in a particu­
lar case." Seattle-First Nat'l Bank v. Ta­
bert, 86 Wash.2d 145, 154, 542 P.2d 774 
(1975). "If a product is unreasonably dan­
gerous, it is necessarily defective." Tabert, 
86 Wash.2d at 154,542 P.2d 774. 

[12] The strict liability doctrine does not 
impose legal responsibility simply because a 
product causes harm. Tabert, 86 Wash.2d at 
150,542 P.2d 774. Nonetheless, Washington 
courts recognize certain situations exist 
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where the type of accident itself may estab- Corp., 260 Or 251, 490 P2d 184, 51 ALR3d 
lish a defect using a consumer's expectation 1 (1971), [the] court held that the trial 
test: court correctly denied defendants' motion 

In the type of case in which there is no for a directed verdict even though plaintiff 
evidence, direct or circumstantial, available presented no expert testimony of any de-
to prove exactly what sort of manufactur- fect. 
ing flaw existed, or exactly how the design Id. at 757, 578 P.2d 859 (quoting Lynd v. 
was deficient, the plaintiff may nonetheless Rockwell Mfg. Co., 276 Or. 341, 348-49, 554 
be able to establish his right to recover, by P.2d 1000 (1976». 
proving that the product did not perform The Potter court favorably cited Brownell, 
in keeping with the reasonable expecta- a tire blowout case, which is also instructive. 
tions of the user. When it is shown that a There, the plaintiff did not offer expert testi­
product failed to meet the reasonable ex- mony even though the defense expert found 
pectations of the user the inference is that no defect. Brownell, 260 Or. at 254, 490 P.2d 
there was some sort of defect, a precise 184. On appeal, the defendants contended 
definition of which is unnecessary. If the the trial court erred in not finding for them 
product failed under conditions concerning as a matter of law because there was insuffi­
which an average consumer of that product cient evidence of any defect in the truck. Id. 
could have fairly definite expectations, The court held the trial court correctly de­
then the jury would have a basis for mak- nied the defendant's motion for a directed 
ing an informed judgment upon the exis- verdict by reasoning the plaintiffs evidence 
tence of a defect. negated driver negligence as a cause of the 

Bombardi v. Pochel's Appliance & TV Co., 10 vehicle leaving the road. Ia. at 256,259,490 
Wash.App. 243, 247, 518 P.2d 202 (1973) P.2d 184. The court reasoned this evidence 
(quoting Heaton v. Ford Motor Co., 248 Or. created the inference that a defect caused 
467, 471-72, 435 P.2d 806 (1967», review the incident. Id. at 256, 490 P.2d 184. The 
denied, 83 Wash.2d 1009 (1974); accord Pot- court concluded: 
ter v. Van Waters & Rogers, Inc., 19 Wash. When the jury reasonably can find that the 
App. 746, 755--56, 578 P.2d 859 (1978) (non- product is unchanged from the condition it 
expert circumstantial evidence may be admit- was in when sold and the unusual behavior 
ted to prove defective product). of the product is not due to any conduct on 

Mr. Pagnotta, relying on Potter and the the part of the plaintiff or anyone else who 
consumer expectation standard, correctly ar- has a connection with the product, logic 
gues he did not need to offer expert testimo- dictates that it is a distinct possibility that 
ny of the exact flaw to maintain his products there is some defect in the product. 
liability action. In Potter, the plaintiff sued Brownell, 260 Or. at 258, 490 P.2d 184. 
for injuries sustained in a fall allegedly Beall and Reyco give misplaced emphases 
caused by a defective rope, and the trial to Bruns and similar cases. True, the Bruns 
court granted the defendant's motion..,.Wfor court stated that a plaintif~must offer "re­
summary judgment. Potter, 19 Wash.App. liable and specific expert testimony to estab­
at 747-48, 578 P.2d 859. On appeal, the lish the nature of the alleged dangerous con­
court remanded for trial. fa. at 758, 578 dition in a products liability case." Bruns, 
P.2d 859. Although the plaintiff apparently 77 Wash.App. at 210, 890 P.2d 469 (citing 
provided an expert witness, ia. at 754, 578 Wagner v. Flightcmft, Inc., 31 Wash.App. 
P.2d 859, the court adopted the reasoning of 558,643 P.2d 906, review denied, 97 Wash.2d 
Oregon courts that expert testimony is not 1037 (1982». But a close reading of Bruns 
always required to establish a defect: shows it is distinguishable because this com-

Although expert testimony can usually be ment regarded an issue requiring testimony 
a valuable assistance to the court and to about obscure medical facts related to multi­
the jury in products liability cases, it is not pIe airborne chemicals and their effect in the 
always an indispensable element of plain- cab of a truck. Moreover, the Wagner court 
tiffs case. In Brownell v. White Motor cites back to Potter regarding the rules for 
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expert testimony, and it follows the consumer 
expectation test. Wagner, 31 Wash.App. at 
564,643 P.2d 906. 

In short, we conclude the consumer expec­
tation rule applies here to avoid summary 
judgment as expert testimony of the exact 
defect is not required as a matter of law. 
We believe the rules in Bruns and Wagner 
are consistent with those stated in Potter 
regarding the need for expert testimony in 
the present case. A juror does not need to 
fully know through expert testimony how a 
trailer suspension is designed or exactly op­
erates to understand the alleged defect. As 
we held in Part "A", supra, the trial court 
improperly analogized to medical malpractice 
cases when it ruled Mr. Pagnotta had not 
rebutted Beall's expert testimony. Trooper 
Turner and Mr. Stebner are both qualified to 
discuss the trailer's operation under the con­
ditions here, as well as normal operating 
requirements. 

C. Dismissal of Third Party Complaint 

The issue is whether the trial court erred 
by granting summary judgment dismissing 
Beall's third-party complaint against Reyco 
under the circumstances presented here. 

[13] Reyco preliminarily argues Beall 
was untimely fJJ.ing its appeal of the trial 
court's order dismissing the third-party com­
plaint because it was fJJ.ed 32 days after the 
court's order and not within the 30-day dead­
line of RAP 5.2(a). RAP 5.2(0 provides in 
part: "If a timely notice oUsappeal or a 
timely notice for discretionary review is fJJ.ed 
by a party, any other party who wants relief 
from the decision must fJJ.e a notice of appeal 
or notice for discretionary review with the 
trial court clerk within ... 14 days after 
service of the notice fJJ.ed by the other par­
ty .... " Even though Beall's appeal chal­
lenges a ruling other than that involved in 
Mr. Pagnotta's appeal, it is still part of the 
same "decision" for the purpose of RAP 
5.2(0. See Ed Nowogroski Ins., Inc. v. 
Rucker, 88 Wash.App. 350, 361, 944 P.2d 
1093 (1997), affd, 137 Wash.2d 427, 971 P.2d 
936 (1999). Thus, Beall's appeal was timely 
under RAP 5.2(t) because it was made within 
14 days of Mr. Pagnotta's appeal. 

Furthermore, at oral argument the parties 
focused exclusively on whether Mr. Pagnotta 
presented sufficient evidence of a defect to 
create an issue of fact. The parties did not 
argue the summary judgment merits of the 
third-party complaint. Moreover, the trial 
court proceeded as though its ruling on the 
expert/defect issue preempted any discussion 
of the third-party complaint. Thus, it did not 
reach the issue presented here. Generally, 
we do not address issues not decided by the 
trial court. RAP 2.5(a). Accordingly, we 
reverse the order granting summary judg­
ment to Reyco on the third-party complaint. 

CONCLUSION 

We hold the trial court elTed by granting 
summary judgment of dismissal of Mr. Pag­
notta's products liability complaint and 
Beall's third-party complaint. 

Reversed. 

KURTZ, C.J., and KATO, J., concur. 

99 Wash.App. 41 

..lJlBethany BOWERS, a single 
woman, Appellant, 

v. 

FARMERS INSURANCE EXCHANGE, 
a foreign insurance corporation, 

Respondent. 

No. 18306-8-III. 

Court of Appeals of Washington, 
Division 3, 
Panel Five. 

Jan. 25, 2000. 

As Amended on Reconsideration 
March 7, 2000. 

Insured brought breach of contract suit 
against insurer after it refused claim under 
landlord's insurance policy for mold damage 
to home caused by marijuana grow operation 
that had been conducted in basement without 
insured's knowledge. On cross-motions for 
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164 Wash.2d 545 

RANGER INSURANCE COMPANY, 
Respondent, 

v. 

PIERCE COUNTY, Pierce County Superi­
or Court Clerk, "John Doe" and "Jane 
Doe", and the State Of Washington, Pe­
titioners. 

No. 80389-7. 

Supreme Court of Washington, 
En Banc. 

Argued May 8, 2008. 

Decided Sept. 18, 2008. 

Background: Bail bond surety brought 
action against county, alleging that clerk 
was negligent in disbursing surety's funds 
to cover different surety's obligations and 
in returning forfeited money to bail bond 
company, not surety. Summary judgment 
was granted in favor of county. Surety 
appealed. The Court of Appeals, 122 Wash. 
App. 1077,2004 WL 1834650, reversed and 
remanded. On remand, the Superior Court, 
Pierce County, Chris Wickham, J. Pro 
Tern., entered summary judgment in favor 
of county. Surety appealed. The Court of 
Appeals, 138 Wash.App. 757, 158 P.3d 
1231, reversed and remanded. 

Holdings: Upon grant of review, the Su­
preme Court, Sanders, J., held that: 

(1) fact issues existed as to whether coun­
ty breached its duty to surety, and 

(2) fact issues existed as to whether com­
pany had apparent authority to redi­
rect surety's funds to different surety's 
obligation. 

Court of Appeals affIrmed; remanded. 

1. Appeal and Error e:::>893(1) 
Supreme Court reviews summary judg­

ments de novo. 

2. Judgment e:::>181(2) 
Summary judgment is appropriate when 

there is no genuine issue as to any material 
fact and the moving party is entitled to a 
judgment as a matter of law. CR 56(c). 

3. Judgment e:::>18S(2) 

When determining whether an issue of 
material fact exists, on summary judgment, 
court must construe all facts and inferences 
in favor of the nonmoving party. CR 56(c). 

4. Judgment e:::>18S(6) 

A genuine issue of material fact exists, 
for summary judgment purposes, where rea­
sonable minds could differ on the facts con­
trolling the outcome of the litigation. CR 
56(c). 

S. Judgment e:::>18S(6) 

Movant is entitled to summary judgment 
if it submits affIdavits establishing it is enti­
tled to judgment as a matter of law. CR 
56(c). 

6. Judgment e:::>18S(6) 

Party not moving for summary judg­
ment avoids summary judgment when it sets 
forth specific facts which suffIciently rebut 
the moving party's contentions and discloses 
the existence of a genuine issue as to a 
material fact. CR 56(c). 

7. Judgment e:::>18S(S) 

Party not moving for summary judg­
ment may not rely on speculation, or argu­
mentative assertions that unresolved factual 
issues remain. CR 56(c). 

8. Negligence e:::>202 

In an action for negligence, plaintiff 
must prove four basic elements: (1) existence 
of a duty, (2) breach of that duty, (3) result­
ing injury, and (4) proximate cause. 

9. Judgment e:::>18S.3(6) 

Summary judgment declaration of man­
ager of fmance and information services for 
county department of judicial administration, 
which stated that county clerk's actions were 
fully consistent with standard of care con­
cerning receipt, allocation, and disbursement 
of funds, was insufficient to establish applica­
ble standard of care, in negligence suit 
brought by bail bond surety against county, 
alleging that clerk was negligent in disburs­
ing surety's funds to cover different surety's 
obligations and in returning forfeited money 
to bail bond company, not surety. CR 56(c). 
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10. Judgment €=>181(15.1) Douglas Warren Vanscoy, Attorney at 
Genuine issue of material fact existed as Law, Deputy Pros. Atny., Tacoma, WA, for 

to whether county, in disbursing surety's 
funds to cover different surety's obligations 
and in returning forfeited money to bail bond 
company, rather than surety, breached its 
duty to surety, thus precluding summary 
judgment to county in surety's negligence 
suit against it. CR 56(c). 

11. Municipal Corporations €=>723 

A municipality, to meet duty with which 
it has been charged, must exercise that care 
which an ordinarily reasonable person would 
exercise under the same or similar circum­
stances. 

12. Negligence €=>1693, 1694 

Whether defendant has met the applica­
ble duty is a question for the jury, in a 
negligence action, unless reasonable minds 
could not differ. 

13. Judgment €=>181(15.1, 18) 

Genuine issues of material fact existed 
as to whether bail bond company had appar­
ent authority to redirect surety's funds to 
different surety's obligation, thus precluding 
summary judgment in surety's suit against 
county to recover for clerk's alleged negli­
gence in following company's instructions to 
use surety's payment to cover different sure­
ty's obligations. CR 56(c). 

14. Principal and Agent €=>99 

An agent has apparent authority to act 
for a principal only when the principal makes 
objective manifestations of the agent's au­
thority to a third person. 

15. Principal and Agent €=>99 

To create apparent authority, a princi­
pal's objective manifestations must cause the 
one claiming apparent authority to actually, 
or subjectively, believe that the agent has 
authority to act for a principal and be such 
that the claimant's actual, subjective belief is 
objectively reasonable. 

16. Principal and Agent €=>99 

Manifestations of authority by a pur­
ported agent do not establish apparent au­
thority to act. 

Petitioners. 

Brett Andrews Purtzer, Attorney at Law, 
Tacoma, WA, for Respondent. 

SANDERS,J. 

~~ 1 Pierce County applied money from 
Ranger Insurance Company (Ranger), at the 
request of Ranger's agent, to forfeited bonds 
underwritten by another surety. When the 
bonds were exonerated, Ranger's funds were 
not returned. Ranger sued Pierce County 
for negligence. The trial court granted 
Pierce County summary judgment of dis­
missal, holding it met its duty to Ranger as a 
matter of law. Analyzing the issue as an 
agency problem the Court of Appeals re­
versed the trial court. We affirm the Court 
of Appeals reversal of summary judgment as 
material issues of fact exist under both duty 
and agency theories. 

FACTUAL AND PROCEDURAL 
HISTORY 

~ 2 Signature Bail Bonds (Signature) is a 
bail bond company authorized to post ap­
pearance and appeal bonds in Pierce County. 
It represents two corporate surety compa­
nies, Ranger and Granite State Insurance 
Company...w,9(Granite State). Signature 
holds a power of attorney from each to post 
bonds on their behalf. 

~ 3 In February 1998 Signature wrote an 
appearance bond on Ranger paper for 
$15,000 on behalf of David J. Rogers in case 
no. 97-1-05295-7. More than a year later, in 
November 1999, Signature wrote a second 
bond for $10,000 for Rogers in the same case, 
this time on Granite State paper. Signature 
wrote another appearance bond for Rogers 
on Ranger paper for $20,000 on a second 
case, no. 98-1-03952-5. 

~ 4 Two years later, in February 2000, 
Signature wrote a bond for Brandon Sims on 
Granite State paper for $5,800 in case no. 00-
1-01029-1. Two days later Signature wrote 
an additional bond in the same case on Gran­
ite State paper for $4,200. 
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~ 5 In March, Sims failed to appear for a 
pretrial conference and the court ordered the 
entire $10,000 bond forfeited. That same 
month Rogers failed to appear for an omni­
bus hearing for one of his cases, no. 97-1-
05295-7, and the court ordered both appear­
ance bonds, totaling $25,000, forfeited. This 
resulted in a total obligation of $35,000 based 
on these forfeited bonds, $15,000 by Ranger 
and $20,000 by Granite State. Rogers's 
$20,000 bond in case no. 98-1-03952-5 was 
never forfeited.! 

~ 6 Signature sent two checks totaling 
$35,000 to Pierce County 2 to satisfy the out­
standing obligations for Ranger and Granite 
State. However Signature stopped payment 
o~those checks. At Signature's request 
Ranger sent a check for $35,000 to Pierce 
County, which Pierce County originally ap­
plied to Rogers's second case although the 
$20,000 bond had not been forfeited. 

~ 7 Signature called Pierce County asking 
it to apply Ranger's $35,000 to the forfeited 
$15,000 bond written on Ranger paper. Sig­
nature also asked Pierce County to apply 
Ranger's remaining $20,000 to the three for­
feited bonds written on Granite State paper, 
covering both Sims's and Rogers's forfeited 
bonds. The clerk complied. 

~ 8 Sims and Rogers were subsequently 
apprehended and returned to custody. The 
orders of forfeiture were vacated, the bonds 
exonerated, and the bond money returned to 
Signature, minus $750 in court costs in each 
of the two cases. Signature apparently did 
not forward any of these funds to Ranger. 

1. These bonds and their status are summarized 
below. 

Rogers 97-1-05295-7 $15,000 

Rogers 97-1-05295-7 $10,000 

Rogers 98-1-03952-5 $20,000 

Sims 00-1-01029-1 $ 5,800 

Sims 00-1-01029-1 $ 4,200 

2. The defendants in this case are Pierce County 
and the Pierce County Superior Court Clerk. We 
refer to the defendants collectively as Pierce 
County in both its arguments and actions. 

3. Ranger also included the State of Washington 
as a defendant in the amended complaint. As 
detailed by the Court of Appeals, "Ranger con-

~ 9 Ranger sued Pierce County alleging 
the court clerk negligently handled Ranger's 
$35,000. In July 2003 the trial court granted 
Pierce County summary judgment of dis­
missal on three grounds: Pierce County's 
repayment resulted in a lack of damage to 
Ranger, quasi-judicial immunity of Pierce 
County, and failure to properly serve the 
State.3 The Court of Appeals reversed the 
trial court's summary judgment. It held 
Pierce County did not have quasi-judicial im­
munity, nor was the State prejudiced by a 
failure to serve the State as required by 
RCW 4.92.100. Ranger Ins. Co. v. Pierce 
County, noted at 122 Wash.App. 1077, 2004 
WL 1834650 (Ranger I). It also held "a 
genuine issue of material fact exists as to 
whether the clerk reasonably believed that 
[James] Barbieri had apparent authori­
ty .... " Id. at *5. In his well reasoned dis­
sent Acting Chief Judge Morgan argued 
Pierce Count~tdischarged its liability" to 
Ranger when it returned the funds to Signa­
ture, Ranger's agent.4 Ranger I, 122 Wash. 
App. 1077,2004 WL 1834650, at *10. Pierce 
County filed a petition for review, which was 
denied. Ranger Ins. Co. v. Pierce County, 
154 Wash.2d 1030, 116 P.3d 399 (2005). 

~ 10 On remand Pierce County again 
moved for summary judgment, arguing it 
met the standard of care and therefore was 
not negligent. In support of this motion, 
Pierce County submitted a declaration from 
Joel McAllister, manager of finance and in­
formation services for the King County De-

Ranger Forfeited 

Granite State Forfeited 

Ranger Not Forfeited 

Granite State Forfeited 

Granite State Forfeited 

ceded at trial that the State of Washington 
should be dismissed from this case and raises no 
argument regarding this issue on appeal." Rang­
er Ins. Co. v. Pierce County, 138 Wash.App. 757, 
765 n. 7, 158 P.3d 1231 (2007) (Ranger II). 

4. The defendants did not request we revisit the 
Court of Appeals's earlier decision, and we de­
cline to do so sua sponte. 
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partment of Judicial Administration.s This 
declaration states, "the actions of the Pierce 
County Superior Court Clerk's Office in con­
nection with the Ranger check and the 1997 
and 1998 Rogers and 2000 Sims cases were 
fully consistent with the standard of care 
concerning receipt, allocation and disburse­
ment of funds as those exist in clerk's offices 
today and in 2000." Clerk's Papers (CP) at 
77-78. Ranger submitted no evidence to 
counter McAllister's assessment. 

~ 11 Based on the McAllister declaration, 
the trial court granted summary judgment in 
favor of Pierce County, holding it "resolves 
the issue in the County's favor on the ques­
tion of violation of duty or failure to provide 

party is entitled to summary judgment if it 
submits affidavits establishing it is entitled to 
judgment as a matter of law. See Meyer v. 
Univ. of Wash., 105 Wash.2d 847, 719 P.2d 98 
(1986). The nonmoving party avoids sum­
mary judgment when it "set[s] forth specific 
facts which sufficiently rebut the moving par­
ty's contentions and disclose the existence of 
a genuine issue as to a material fact." Id. at 
852,719 P.2d 98. To this end the nonmoving 
party "may not rely on speculation, [or] argu­
mentative assertions that unresolved factual 
issues remain." Seven Gables Corp. v. 
MGM/UA Entm't Co., 106 Wash.2d 1, 13, 721 
P.2d 1 (1986). 

the requisite standard of care .... " Verbatim ANALYSIS 
Report of Proceedings at 20-21. The Court [8] ~ 14 "In an action for negligence a 
of Appeals reversed, noting "[n]othing in the plaintiff must prove four basic elements: (1) 
record on appeal shows Ranger's objective the existence of a duty, (2) breach of that 
manifestations supporting Signature's appar- duty, (3) resulting injury, and (4) proximate 
ent authority." Ranger Ins. Co. v. Pierce cause." Degel v. Majestic Mobile Manor, 
County, 138 Wash.App. 757, 770, 158 P.3d Inc., 129 Wash.2d 43, 48, 914 P.2d 728 (1996) 
1~31 (2007) (Ranger II). We granted re- (citing Tincani v. Inland Empire 
View. 163 Wash.2d 1005, 180 P.3d 784 (2008). ~aZoological Soc'y, 124 Wash.2d 121, 127-28, 

I •• STANDARD OF REVIEW 875 P.2d 621 (1994». If any of these ele-
~2 ments cannot be met as a matter of law, 

[1-4] ~ 12 We review summary judg- summary judgment for the defendant is 
ments de novo. City of Sequim v. Malka- proper. 
sian, 157 Wash.2d 251, 261, 138 P.3d 943 
(2006). "Summary judgment is appropriate 
when 'there is no genuine issue as to any 
material fact and ... the moving party is 
entitled to a judgment as a matter of law.' " 
Locke v. City of Seattle, 162 Wash.2d 474, 
483, 172 P.3d 705 (2007) (alteration in origi­
nal) (quoting CR 56(c». When determining 
whether an issue of material fact exists, the 
court must construe all facts and inferences 
in favor of the nonmoving party, Ranger 
Insurance. See Reid v. Pierce County, 136 
Wash.2d 195, 201, 961 P.2d 333 (1998). A 
genuine issue of material fact exists where 
reasonable minds could differ on the facts 
controlling the outcome of the litigation. 
Wilson v. Steinbach, 98 Wash.2d 434, 437, 
656 P.2d 1030 (1982); Barrie v. Hosts of Am., 
Inc., 94 Wash.2d 640, 618 P.2d 96 (1980). 

[5-7] ~ 13 Summary judgment is subject 
to a burden-shifting scheme. The moving 

5. According to McAllister, King County's Depart­
ment of Judicial Administration includes the 

[9, 10] ~ 15 Ranger alleges Pierce County 
was negligent when it applied Ranger's mon­
ey to another surety's forfeited bond leading 
to Ranger's loss. Pierce County brought a 
motion for summary judgment contending it 
met its duty as a matter of law. Ranger 
argued a material issue of fact exists on 
whether Signature had the apparent authori­
ty to direct Pierce County to allocate Rang­
er's funds to another surety's obligations. 

[11, 12] ~ 16 To meet its duty a munici­
pality must exercise "that care which an ordi­
narily reasonable person would exercise un­
der the same or similar circumstances." 
Berglund v. Spokane County, 4 Wash.2d 309, 
315, 103 P.2d 355 (1940). Whether a defen­
dant has met the applicable duty is a ques­
tion for the jury, unless reasonable minds 
could not differ. Hertog ex rel. S.AH. v. 
City of Seattle, 138 Wash.2d 265, 979 P.2d 

functions perfonned by the superior court clerks 
in other counties. 
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400 (1999). Pierce County argues it acted as 
a reasonably prudent clerk in similar circum­
stances and, therefore, was not negligent as a 
matter of law. 

11 17 In an effort to establish its adherence 
to the standard of care, Pierce County sub­
mitted Joel McAllister's declaration, which 
states Pierce County's actions "were fully 
consistent with the standard of care concern­
ing receipt, allocation and disbursement of 
funds as those exist in clerk's offices today 
and in 2000." CP at 77-78. If this declara­
tion demonstrates Pierce County acted as a 
"reasonably prudent clerk" and did not 
breach its duty, then summary judgment is 
appropriate, as Ranger did not submit any 
evidence to rebut this declaration. Meyer, 
105 Wash.2d at 852, 719 P.2d 98. 

1118 However, a simple statement indicat­
ing an individual acted according to the cus­
toms of the industry is not always determina­
tive. In the words of Justice Oliver Wendell 
Holmes, "'[wlhat usually is done may be 
evidence of what ought to be done, but what 
ought to be done is fIxed by a standard of 
reasonable prudence, whether it usually is 

~complied with or not.'" Helling v. Carey, 
83 Wash.2d 514, 518-19, 519 P.2d 981 (1974) 
(quoting Texas & Pac. Ry. v. Behymer, 189 
U.S. 468, 470, 23 S.Ct. 622, 47 L.Ed. 905 
(1903». Likewise Judge Learned Hand 
opined a defendant" 'never may set its own 
tests . .. Courts must in the end say what is 
required .... '" ld. at 519, 519 P.2d 981 
(quoting T.J. Hooper, 60 F.2d 737, 740 (2d 
Cir.1932». McAllister's declaration, assert­
ing the Pierce County clerk acted according 
to the custom in its industry, does not estab­
lish the applicable standard of care as a 
matter of law. 

1119 Summary judgment is inappropriate 
here because a reasonable jury could fInd 

6. Ranger argues it sent an invoice with the 
funds, indicating they were to be used only for 
Rogers's bonds underwritten by Ranger. How­
ever, there is no evidence of this invoice in the 
record. Because there is no evidence of this 
invoice submitted, its existence is not considered 
in determining summary judgment. See Meyer, 
105 Wash.2d at 852, 719.P.2d 98. 

7. McAllister's declaration claims verifying the 
identity of the surety is burdensome. "The clerk's 
office would not have known [the identity of the 

Pierce County did not act as a reasonably 
prudent clerk and therefore breached its 
duty. The facts and inferences construed in 
Ranger's favor demonstrate Pierce County 
had written notillcation of which bonds 
Ranger underwrote, as each bond included 
the name of the surety on its face and includ­
ed a copy of its power of attorney with each 
bond. A reasonable jury could fInd Ranger 
notilled Pierce County that it acted as surety 
only for those bonds it underwrote.6 Al­
though Pierce County argues verifying a 
bond was underwritten by a surety before 
allocating the surety's funds to the forfeited 
bond is an onerous obligation,7 a reasonable 
jury could fInd a reasonably prudent clerk is 
required to verify the obligation nonetheless. 
Summary judgment is inappropriate on this 
basis as a material issue of fact concerning 
the breach continues to exist. 

[13] ...1§51120 At the Court of Appeals 
Ranger argued McAllister's declaration failed 
to establish Signature had apparent authori­
ty to direct Ranger's funds among different 
surety obligations. If Pierce County estab­
lished as a matter of law that Signature had 
apparent authority to redirect Ranger's 
funds, then Pierce County would have been 
justilled in its actions and met its duty as a 
matter of law. The Court of Appeals proper­
ly determined Pierce County has not demon­
strated Signature's apparent authority and 
summary judgment is inappropriate. 

[14-16] ~ 21 An agent has apparent au­
thority to act for a principal only when the 
principal makes objective manifestations of 
the agent's authority "to a third person." 
King v. Riveland, 125 Wash.2d 500, 507, 886 
P.2d 160 (1994). To create apparent authori­
ty, a principal's objective manifestations 
"must cause the one claiming apparent au­
thority to actually, or subjectively, believe 

surety 1 without pulling the court files and review­
ing the bond documents themselves." CP at 76. 
"Clerk's offices are not expected to challenge 
agents of companies that are expressly author­
ized by the Superior Court to operate." [d. If 
clerk's offices were to verify the identity of the 
surety, McAllister stated, "I would expect our 
ability to handle matters such as exoneration of 
bail and prisoner releases on bail to be materially 
affected." [d. at 77. 
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that the agent has authority to act for a 164 Wash.2d 640 
principal [and] be such that the claimant's 
actual, subjective belief is objectively reason­
able." Id. (citing Smith v. Hansen, Hansen, 
& Johnson, Inc., 63 WashApp. 355, 363, 818 
P.2d 1127 (1991». Manifestations of authori­
ty by the purported agent do not establish 
apparent authority to act. Lamb v. Gen. 
Assocs., Inc., 60 Wash.2d 623, 627, 374 P.2d 
677 (1962). To prevail Pierce County must 
prove Ranger made objective manifestations 
to Pierce County that caused it to subjective-
ly and reasonably believe Signature had the 
authority to redirect Ranger's funds to non­
Ranger obligations. 

~ 22 The only objective manifestations 
made by Ranger to Pierce County regarding 
Signature's authority were in the powers of 
attorney included with each bond.s These 
powers of attorney do not indicate Signature 
had the authority to redirect Ranger's funds 
to satisfy obligations belonging to other sure­
ties. Moreover, they limit Signature's au­
thority to Ranger's bonds, stating "[t]his 
powe~void ... if used ... in combination 
with powers from any other surety compa­
ny." CP at 15. A reasonable jury could find 
Ranger's statements did not lead Pierce 
County to believe Signature had the authori­
ty to allocate Ranger's money to Granite 
State's obligations. Therefore there is a 
genuine issue of material fact regarding Sig­
nature's apparent authority, and summary 
judgment in favor of Pierce County is inap­
propriate. 

~ 23 We affirm the Court of Appeals rever­
sal of summary judgment favoring Pierce 
County and remand the case for further pro­
ceedings consistent with this opinion. 

WE CONCUR: GERRY L. 
ALEXANDER, C.J., SUSAN OWENS, 
CHARLES W. JOHNSON, MARY E. 
FAIRHURST, BARBARA A. MADSEN, 
JAMES M. JOHNSON, DEBRA L. 
STEPHENS, TOM CHAMBERS, JJ. 

8. Again Ranger contends it included an invoice 
limiting the allocation of the funds with the 
check, but since there is no evidence in the 

Nancy ADAMS and Matthew, Adams, 
wife and husband, Appellants, 

v. 

KING COUNTY, a municipal corporation; 
Stanley Medical Research Institute, a 
foreign corporation; and E. Fuller Tor­
rey. Respondents. 

No. 81028-1. 

Supreme Court of Washington, 
En Banc. 

Argued March 13,2008. 

Decided Sept. 25, 2008. 

Background: Decedent's mother brought 
action against county and against medical 
research institute, asserting claims for vio­
lation of Washington Uniform Anatomical 
Gift Act (W AGA), tortious interference 
with dead body, invasion of privacy, con­
spiracy, and fraud, alleging that the insti­
tute, which had a contractual relationship 
with county medical examiner to obtain 
brain tissue from corpses received by med­
ical examiner, obtained the entire brain, 
and other body samples, from decedent's 
body, after allegedly consented only to do­
nation of brain tissue. The trial court 
granted summary judgment to defendants. 
Plaintiff appealed, and the appeal was 
transferred from the Court of Appeals. 

Holdings: The Supreme Court, Owens, J., 
held that: 

(1) under the former Washington Uniform 
Anatomical Gift Act, only a hospital 
could accept the undesignated anatomi­
cal gift; 

(2) former Washington Uniform Anatomi­
cal Gift Act did not provide an implied 
cause of action, for violation of its 
terms, for family members of organ 
donors; 

record before us, it should not be considered 
here. See Meyer, 105 Wash.2d at 852, 719 P.2d 
98. 
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"rate applicable to civil judgments" for 
purposes of RCW 10.82.090. 

~ 155 The question here is whether the 
judgment was "founded on" tort or "founded 
on" contract. See e.g., Little v. King, 147 
WashApp. 883, 887-90, 198 P.3d 525 (2008). 

~ 156 The court's judgment is based on the 
agreements as reflected in III Conclusion of 
Law 2.3 (central issue of dispute was extent 
of view protections of the agreements and 
extent of damages from those view protec­
tions not being honored); III Conclusion of 
Law 2.4 (contractual basis under agreements 
and statutory basis to award to the prevail­
ing party, the Kenagys, their costs and attor­
ney fees jointly and severally against Key 
Development, Mr. Johnson, and the Home­
owners Association). 

~ 157 Enforcement of the agreements was 
the central issue in this case; there would 
have been no tort claims otherwise. Thus, 
for the same reasons that Mr. Johnson is 
liable for costs and fees under the contract 
(the agreements), the proper interest rate on 
the judgment is 12 percent as per RCW 
4.56.110(4) (judgments shall bear interest 
from the date of entry at the maximum rate 
permitted under RCW 19.52.020). 

~ 158 The Kenagys also ask for fees on 
appeal based upon contract. This basis ap­
plies only to the parties jointly and severally 
liable on the contract-Key Development, 
Jack Johnson, and Key Bay Homeowners 
Association-not the Taylors. 

~ 159 We award fees on appeal to the 
Kenagys and remand to the trial court to 
determine the appropriate amount. RAP 
18.1(i). 

HOLDING 

~ 160 In sum, we remand for findings of 
fact and conclusions of law on the question of 
attorney fees and costs and an award of fees. 
We affirm the judgment against Key Devel­
opment Corporation, Jack Johnson, and Key 
Bay Homeowners Association. We also af­
fIrm the trial court'!W7denial of the Taylors' 
request for attorney fees against the Kena­
gys. We award fees on appeal to the Kena-

gys, and direct the trial court to determine 
the appropriate amount. 

WE CONCUR: BROWN and KORSMO, 
JJ. 

152 Wash.App. 296 

Katherine Ann RIPLEY and Daniel Jo­
seph Ripley, husband and wife, and the 
marital community composed thereof, 
Appellants, 

v. 

William LANZER, M.D.; John/Jane Doe, 
R.N.; King County Hospital District No. 
2 d/b/a Evergreen Healthcare d/b/a Ever­
green Medical Center Hospital; and Un­
known John and Jane Does, Respon­
dents. 

No. 61952-7-1. 

Court of Appeals of Washington, 
Division 1. 

Sept. 14, 2009. 

Background: Patient and her husband 
brought action against physician and medi­
cal center for medical malpractice and cor­
porate negligence arising out of knee sur­
gery in which scalpel blade was left in 
patient's knee. The Superior Court, King 
County, James E. Rogers, J., granted phy­
sician's and medical center's motions for 
summary judgment, and patient and hus­
band appealed. 

Holdings: The Court of Appeals, Cox, J., 
held that: 

(1) res ipsa loquitur applied to allow infer­
ence, without medical testimony, that 
surgeon's act in inadvertently leaving 
scalpel blade in patient's knee proxi­
mately caused patient damages; 

(2) res ipsa loquitur applied to allow infer­
ence, without medical testimony, that 
nurse's failure to notice that scalpel 
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blade had detached from handle proxi- 5. Negligence €=>1656, 1676 

mately caused patient damages; Negligence and causation, like other 
(3) expert testimony as to the standard of facts, may be proved by circumstantial evi­

care was required to establish that dence. 
medical center violated its duty to fur-
nish supplies and equipment free of 6. Negligence €=>1610, 1620 

defects for purposes of corporate negli­
gence claim; 

(4) medical center's destruction of defec­
tive scalpel handle was not spoliation of 
evidence; and 

(5) genuine issues of material fact regard­

A res ipsa loquitur case is ordinarily 
merely one kind of case of circumstantial 
evidence, in which the jury may reasonably 
infer both negligence and causation from the 
mere occurrence of the event and the defen-
dant's relation to it. 

ing medical center's liability precluded 7. Negligence €=>1612 
summary judgment for patient and 
husband on medical malpractice claim 
against medical center. 

Affirmed in part, reversed in part, and re­
manded. 

1. Health €=>821(2) 
Generally, expert testimony is necessary 

to establish the standard of care for a health 
care provider in a medical malpractice action. 
West's RCWA 7.70.040. 

2. Health €=>821(4) 
Expert testimony is not necessary in a 

medical malpractice action to establish the 
standard of care when medical facts are ob­
servable to a lay person and describable 
without medical training. West's RCWA 
7.70.040. 

3. Negligence €=>1620, 1695 
Doctrine of res ipsa loquitur provides an 

inference of negligence from the occurrence 
itself which establishes a prima facie case 
sufficient to present a question for the jury. 

4. Negligence €=>1610, 1621 
The doctrine of res ipsa loquitur recog­

nizes that an accident may be of such a 
nature, or may happen under such circum­
stances, that the occurrence is of itself suffi­
cient to establish prima facie the fact of 
negligence on the part of the defendant, 
without further direct proof; thus, it casts 
upon the defendant the duty to come forward 
with an exculpatory explanation, rebutting or 
otherwise overcoming the presumption or in­
ference of negligence on his part. 

Res ipsa loquitur applies when: (1) the 
accident or occurrence producing the injury 
is of a kind which ordinarily does not happen 
in the absence of someone's negligence, (2) 
the injuries are caused by an agency or 
instrumentality within the exclusive control 
of the defendant, and (3) the injury-causing 
accident or occurrence is not due to any 
voluntary action or contribution on the part 
of the plaintiff; in such cases the jury is 
permitted to infer negligence. 

8. Negligence €=>1615, 1620 

The doctrine of res ipsa loquitur permits 
the inference of negligence on the basis that 
the evidence of the cause of the injury is 
practically accessible to the defendant but 
inaccessible to the injured person. 

9. Health €=>666 

When a surgeon inadvertently intro­
duces into a wound a foreign substance, clo­
ses up the wound, leaving that foreign sub­
stance in the body, there being no possibility 
of any good purpose resulting therefrom, 
that act constitutes negligence. 

10. Negligence €=>1624 

Res ipsa loquitur is ordinarily sparingly 
applied, in peculiar and exceptional cases, 
and only where the facts and the demands of 
justice make its application essential. 

11. Health €=>818 

Res ipsa loquitur may apply to both 
physicians and hospitals. 
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12. Appeal and Error ®:=>893(1) 

Whether the doctrine of res ipsa loquitur 
is applicable to a particular case is a question 
of law reviewed de novo. 

13. Health ®:=>818 

Doctrine of res ipsa loquitur applied to 
allow inference, without medical testimony, 
that surgeon's act in inadvertently leaving 
scalpel blade in patient's knee when he fIrst 
closed surgical incisions proximately caused 
patient damages; act of leaving blade, which 
had detached from handle, in patient's knee 
did not ordinarily happen in the absence of 
negligence, and surgeon had actual control of 
the scalpel at the time its blade lodged in 
patient's knee. West's RCWA 7.70.040. 

14. Negligence ct::>1621, 1695 

One who properly invokes the doctrine 
of res ipsa loquitur establishes a prima facie 
case sufficient to present a question for the 
jury; it then casts upon the defendant the 
duty to come forward with evidence to rebut 
the inference of negligence from plaintiffs 
prima facie case. 

15. Negligence ®:=>1620 

The doctrine of res ipsa loquitur permits 
a prima facie case of causation to be estab­
lished by the same circumstantial evidence 
used to create the inference of negligence. 

16. Health ct::>818 

Doctrine of res ipsa loquitur applied to 
allow inference, without medical testimony, 
that nurse's failure to notice that scalpel 
blade had detached from handle, prior to 
surgeon's act in closing portals to surgical 
site, proximately caused patient damages; 
nurse's failure to notice that scalpel did not 
have blade was not something that the nurse 
would ordinarily fail to do in the absence of 
negligence, medical center had responsibility 
for the proper functioning of the scalpel and 
blade at the time that it caused patient's 
injury, nurse shared responsibility with sur­
geon to determine the condition and location 
of the surgical instruments before and after 
they were used, and there was no reason that 
nurse could not have seen that blade was 
missing. 

17. Health ®:=>821(5) 

Expert testimony as to the standard of 
care was required to establish that medical 
center violated its duty to furnish supplies 
and equipment free of defects for purposes of 
patient's corporate negligence claim against 
medical center arising out of knee surgery in 
which blade detached from scalpel and re­
mained in patient's knee. 

18. Negligence ®:=>202 
The essential elements of negligence 

are: (1) the existence of a duty owed to the 
complaining party, (2) a breach, (3) result­
ing injury, and (4) proximate cause between 
the claimed breach and resulting injury. 

19. Health ®:=>656 
The doctrine of corporate negligence im­

poses on a hospital a nondelegable duty owed 
directly to the patient, regardless of the de­
tails of the doctor-hospital relationship. 

20. Health ct::>661 
Under the doctrine of corporate negli­

gence, a hospital owes its patients the duty to 
furnish to the patient supplies and equipment 
free of defects, among others. 

21. Health ®:=>656 
The standard of care to which the hospi­

tal will be held under the doctrine of corpo­
rate negligence is that of an average, compe­
tent health care facility acting in the same or 
similar circumstances; this standard is gener­
ally defIned by the Joint Commission on Ac­
creditation of Hospitals (JCAH) standards 
and the hospital's bylaws. 

22. Evidence ®:=>584(1) 
In general, expert testimony is required 

when an essential element in the case is best 
established by opinion that is beyond the 
expertise of a lay person. 

23. Appeal and Error ct::>170(1), 760(2), 761 
Court of Appeals would decline to con­

sider patient's argument on appeal that sur­
geon's testimony that scalpel's handle was 
defective constituted the required expert tes­
timony as to the standard of care which 
supported their corporate negligence claim 
against medical center arising out of knee 
surgery in which blade detached from scalpel 
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and remained in patient's knee, where pa- mary judgment for patient and husband on 
tient failed to make that argument to the medical malpractice claim against medical 
trial court, and, other than the statement in center following surgery during which scalpel 
the opening brief, there was no argument or blade detached from handle and remained 
citation to the record on that point. lodged in patient's knee. 

24. Appeal and Error €:o>170(l) 
Court of Appeals would decline to con­

sider patient's argument for the first time on 
appeal that medical center breached its duty 
by failing to supply competent staff for knee 
surgery where scalpel blade was left in pa­
tient's knee. 

25. Evidence €:o>78 
Medical center's destruction of defective 

scalpel handle was not spoliation of evidence 
which required summary judgment in favor 
of patient on claims against medical center 
arising out of surgery in which scalpel blade 
detached from handle and remained in pa­
tient's knee; it was unclear that handle was 
important to the litigation in light of testimo­
ny from surgeon and others that handle was 
defective, and, at time nurse discarded the 
handle, patient had not flled any lawsuit or 
requested that handle be retained such that 
bad faith could not be inferred from the 
decision to destroy the handle. 

26. Evidence €:o>78 
"Spoliation" is defined as the intentional 

destruction of evidence. 
See publication Words and Phrases 

for other judicial constructions and def­
initions. 

27. Pretrial Procedure €:o>434 
In deciding whether to apply a sanction 

for spoliation of evidence, courts consider the 
potential importance or relevance of the 
missing evidence and the culpability or fault 
of the adverse party. 

28. Appeal and Error ®=>961 
The appellate court reviews a trial 

court's decision regarding sanctions for dis­
covery violations for an abuse of discretion. 

29. Judgment €:o>181(33) 
Genuine issues of material fact regard­

ing medical center's liability precluded sum-

1. King County Hospital District No. 2 does busi­
ness as Evergreen Healthcare, which does busi­
ness as Evergreen Medical Center Hospital. 

30. Appeal and Error €:o>761 
Patient and husband assigned error on 

appeal to final judgment in favor of medical 
center entered pursuant to rule allowing en­
try of fmal judgment on multiple claims or 
involving multiple parties, but made no sepa­
rate argument focused on the court rule, and 
thus Court of Appeals would decline to ad­
dress that assignment. CR 54(b). 

Philip Albert Talmadge, Emmelyn Hart­
Biberfeld, Talmadge/Fitzpatrick, Tukwila, 
WA, George E. Kargianis, Kristen Leigh 
Fisher, Law Offices of George Kargianis, 
Seattle, W A, for Appellants. 

Mary H. Spillane, William Kastner & 
Gibbs, Nancy C. Elliott, Dan J. Keefe, Se­
attle, WA, for Respondent William L. Lan­
zer, M.D. 

Lee Miller Barns, McIntyre & Barns 
PLLC, Seattle, WA, for Respondent King 
County Hospital. 

COX,J. 

~1~ 1 Katherine and Daniel Ripley, hus­
band and wife, appeal the summary dismissal 
of their medical malpractice claims against 
Dr. William Lanzer, M.D., and Evergreen 
Medical Center and its employees (collective­
ly "Evergreen").1 Because the doctrine of 
res ipsa loquitur applies to their medical 
malpractice claims against Dr. Lanzer and 
Evergreen, the Ripleys were not required to 
provide expert medical testimony in response 
to the summary judgment....,W2motions of 
these defendants. There are genuine issues 
of material fact for trial. Summary dismissal 
of the medical malpractice claims was im­
proper. 

~ 2 In contrast, the Ripleys' corporate neg­
ligence claim against Evergreen requires ex­
pert medical evidence to establish the stan-

Here, we use the word Evergreen to include the 
hospital as well as its nursing staff. 
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dard of care. Because no such evidence in 
this record was called to the attention of the 
trial court, the corporate negligence claim 
fails. 

~ 3 Finally, there is no showing of spolia­
tion in this record. Thus, there is no show­
ing of abuse of discretion by the trial court in 
declining to impose the sanction of entry of 
judgment against Evergreen. 

~ 4 We reverse the summary judgment 
order dismissing Dr. Lanzer. We affIrm the 
summary dismissal of the corporate negli­
gence claim against Evergreen, but reverse 
the dismissal of the medical malpractice 
claim against that defendant. We affIrm the 
denial of summary judgment in favor of the 
Ripleys against Evergreen. 

~ 5 In reviewing the summary judgment 
orders before us, we consider the facts in the 
light most favorable to the respective non­
moving parties.2 On March 15, 2006, Dr. 
Lanzer, an orthopedic surgeon, performed 
arthroscopic medial meniscectomy surgery to 
repair a medial meniscus tear in Katherine 
Ripley's left knee. The surgery occurred at 
Evergreen Medical Center.3 Evergreen sup­
plied and maintained all of the surgical 
equipment used during the operation.' Ev­
ergreen also supplied the nursing and techni­
cal staff in the operating room." 

~ 6 Prior to surgery, Teresa Bray, a surgi­
cal nurse, assembled a scalpel, which was 
composed of a Number 11 stee~3blade and 
a Number 7 handle.6 Dr. Lanzer used that 
scalpel during the surgery on Ripley on 
March 15. 

~ 7 During surgery, Dr. Lanzer made two 
incisions to Ripley's left knee, creating two 

2. Tinder v. Nordstrom, Inc., 84 Wash.App. 787, 
791,929 P.2d 1209 (1997). 

3. Clerk's Papers at 638. 

4. Clerk's Papers at 729-30. 

5. See Clerk's Papers at 752. 

6. Clerk's Papers at 247-48, 933. 

7. Clerk's Papers at 731-32. 

8. Clerk's Papers at 732. 

9. Clerk's Papers at 638, 732. 

portals to provide access to the surgical site 
within her knee.7 During the second inci­
sion, the scalpel blade detached from its han­
dle and lodged in Ripley's knee joint.8 Nei­
ther Dr. Lanzer nor Nurse Bray noticed that 
the blade had detached from the handle and 
lodged in Ripley's knee when Dr. Lanzer 
handed the scalpel's handle back to Bray.9 

Dr. Lanzer completed the procedure and 
then closed the two portals made by his 
initial incisions.lo 

~ 8 Mer closure of the incisions, Rodney 
Mora, a surgical technician who joined Bray 
and the others in the operating room, noted 
that the Number 11 blade was not in its 
handle.ll Following a search of the operat­
ing room, the blade could not be found.12 

~ 9 Dr. Lanzer ordered an x-ray of Ripley's 
knee, at which time the missing blade was 
discovered in her knee joint.13 While Ripley 
remained anesthetized, Dr. Lanzer reopened 
the portals that had previously been sutured 
closed.14 Mer doing so, he located the 
Number 11 blade within the knee. He then 
attempted to remove the blade by using a 
grasping tool. l • Once he grasped the blade, 
he attempted to remov~t. However, the 
thin edge of the blade hit soft tissue, bent, 
and broke into two pieces.16 

~ 10 Due to the length of time that Ripley 
had a tourniquet applied to her leg, Dr. 
Lanzer decided it would be best to close the 
incisions and terminate attempts to retrieve 
the broken blade on that day.u Before leav­
ing the operating room, Dr. Lanzer and 
Nurse Bray tested the Number 7 handle with 

10. Clerk's Papers at 638-39, 732. 

11. Clerk's Papers at 729. 

12. Clerk's Papers at 732. 

13. Clerk's Papers at 638, 732. 

14. Clerk's Papers at 638-39, 732. 

15. Clerk's Papers at 227. 

16. Id. 

17. Clerk's Papers at 733-34. 
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a new blade.Is When pressure was applied, loquitur. Thus, they were not required to 
the new blade came out of the handle. Ac- provide expert medical testimony to defeat 
cordingly, Nurse Bray discarded the defec- these motions. Moreover, they also argued 
tive handle.I9 Dr. Lanzer testified that the that but for this negligence the additional 
handle should not have been used in Ripley's surgery and damages would not have oc­
surgery and that it should not be used curred. 
again.20 

~ 11 Prior to a second surgery the next 
day, Dr. Lanzer, ordered a CT scan "to find 
the blade's exact location." 21 Thereafter, 
with the assistance of another surgeon, Dr. 
Lanzer successfully removed the broken 
blade from the knee joint.22 

~ 12 Ripley has a fair amount of scarring in 
her knee from the blade retrieval proce­
dures.23 She also has persistent problems 
with pain in the knee, which has limited her 
walking and weight-bearing activities.24 

~ 13 The Ripleys commenced this lawsuit 
in June 2006 against Dr. Lanzer, alleging 
medical malpractice and failure to obtain in­
formed consent. They amended their com­
plaint in April 2007 to join Evergreen, al­
leging medical malpractice and corporate 
negligence for failure to furnish supplies 
and equipment free of defects. In June 
2007, Dr . ..b.,05Lanzer moved for summary 
judgment on the basis that the Ripleys 
failed to support their claims against him 
with expert testimony. The Ripleys op­
posed the motion with expert witness testi­
mony and argued that res ipsa loquitur ap­
plied. The trial court denied Dr. Lanzer's 
motion to dismiss the malpractice claim, but 
dismissed the informed consent claim. 

~ 14 In May 2008, Dr. Lanzer moved a 
second time for summary dismissal of the 
Ripleys' remaining claim, following their 
withdrawal of all disclosed experts as trial 
witnesses. Evergreen also moved for sum­
mary dismissal of the Ripleys' claims. In 
response to both of these motions, the Rip­
leys argued that the failure of Dr. Lanzer 
and Evergreen to account for the missing 
blade during surgery raised the inference of 
negligence under the doctrine of res ipsa 

18. Clerk's Papers at 735. 

19. Clerk's Papers at 253. 

20. Clerk's Papers at 380, 735. 

21. Clerk's Papers at 703. 

~ 15 The Ripleys also moved for summary 
judgment against Evergreen. This was 
based on the theory that spoliation of evi­
dence required the remedy of dismissal. 

~ 16 The trial court granted Dr. Lanzer's 
motion, concluding that res ipsa loquitur did 
not apply and that expert medical testimony 
was required. The court granted Ever­
green's motion, dismissing the Ripleys' mal­
practice, corporate negligence, and spoliation 
claims with prejudice, and entered judgment 
for Evergreen. The court denied the Rip­
leys' motion for summary judgment. 

~ 17 The Ripleys appeal. 

RES IPSA LOQUITUR 

~ 18 The Ripleys acknowledge that expert 
medical testimony is generally required to 
establish the standard of care and causation 
in medical malpractice cases. But they ar­
gue that such expert testimony is not re­
quired here becrmse th~doctrine of res 
ipsa loquitur supplies the necessary infer­
ences of negligence and causation for their 
claim against Dr. Lanzer as well as their 
claim against Evergreen. We agree. 

~ 19 "In a summary judgment motion, the 
moving party bears the initial burden of 
showing the absence of an issue of material 
fact. If the moving party is a defendant, this 
burden may be met by pointing out that 
there is an absence of evidence in support of 
the nonmoving party's case. If this initial 
showing is met, then the plaintiff must pres­
ent evidence sufficient to raise a material 
question of fact regarding the essential ele­
ments of its claim. This court reviews an 
order of summary judgment de novo, consid-

22. Clerk's Papers at 805-06. 

23. Clerk's Papers at 304. 

24. [d. 
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ering the facts in the light most favorable to 
the nonmoving party." 25 

Medical Malpractice Claim 
against Dr. Lanzer 

~ 20 In Washington, actions for injuries 
resulting from health care are governed by 
chapter 7.70 RCW.26 To prevail on their 
claims, plaintiffs must prove: 

(1) The health care provider failed to exer­
cise that degree of care, skill, and learning 
expected of a reasonably prudent health 
care provider at that time in the profession 
or class to which he belongs, in the state of 
Washington, acting in the same or similar 
circumstances; 
(2) Such failure was a proximate cause of 
the injury complained of. [27] 

[1-3] ~ 21 Generally, expert testimony is 
necessary t2.,Wnestablish the standard of care 
for a health care provider in a medical mal­
practice action.28 Expert testimony is not 
necessary to establish the standard of care 
when medical facts are observable to a lay 
person and describable without medical 
training.29 For example, "the doctrine of res 
ipsa loquitur provides an inference of negli­
gence from the occurrence itself which estab­
lishes a prima facie case sufficient to present 
a question for the jury." 30 

[4] ~ 22 "The doctrine of res ipsa loquitur 
recognizes that an accident may be of such a 
nature, or may happen under such circum­
stances, that the occurrence is of itself suffi­
cient to establish prima facie the fact of 
negligence on the part of the defendant, 
without further direct proof. Thus, it casts 

25. Tinder, 84 Wash.App. at 790-91, 929 P.2d 
1209 (citations omitted). 

26. Miller v. Jacoby, 145 Wash.2d 65, 72, 33 P.3d 
68 (2001). 

27. RCW 7.70.040. 

28. Miller, 145 Wash.2d at 72. 33 P.3d 68 (citing 
Harris v. Groth, 99 Wash.2d 438, 449. 663 P.2d 
113 (1983». 

29. Id. at 72-73, 33 P.3d 68. 

30. Metro. Mortgage & Sec. Co .• Inc. v. Washington 
Water Power, 37 Wash.App. 241. 243. 679 P.2d 
943. 944 (1984) 

upon the defendant the duty to come forward 
with an exculpatory explanation, rebutting or 
otherwise overcoming the presumption or in­
ference of negligence on his part." 31 

[5, 6] ~ 23 "Negligence and causation, like 
other facts, may of course be proved by 
circumstantial evidence." 32 "A res ipsa lo­
quitur case is ordinarily merely one kind of 
case of circumstantial evidence, in which the 
jury may reasonably infer both negligence 
and causation from the mere occurrence of 
the event and the defendant's relation to 
it." 33 

[7] ~ 24 Res ipsa loquitur applies when: 

"(1) the accident or occurrence producing 
the injury is of a kind which ordinarily 
does not happen in the absence of some­
one's negligence, (2) the injuries are 
caused by an agency or instrumentality 
vvithin the exclusive control of the defen­
dant, and (3) the injury-causing accident or 
occurrence is not due to any voluntary 
action or contribution on the part of the 
plaintiff." [34] 

[8] ..b.08~ 25 "'In such cases the jury is 
permitted to infer negligence.''' 35 " 'The 
doctrine permits the inference of negligence 
on the basis that the evidence of the cause of 
the injury is practically accessible to the 
defendant but inaccessible to the injured per­
son.''' 36 

[9] ~ 26 In Washington, courts have long 
recognized that inadvertently leaving a for-

31. Id. (citing Morner v. Union Pac. R.R., 31 
Wash.2d 282,291,196 P.2d 744 (1948)). 

32. Id. at 243,679 P.2d 943. 

33. Id. (citing RESTATEMENT (SECOND) TORTS § 328 D. 
Comment b (1965)). 

34. Pacheco v. Ames. 149 Wash.2d 431, 436, 69 
P.3d 324 (2003) (quoting Zukowsky v. Brown, 79 
Wash.2d 586, 593, 488 P.2d 269 (1971) (internal 
quotations omitted)). 

35. Id. 

36. [d. 
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eign object in a patient's body raises the 
inference of negligence: 37 

[W]hen a surgeon inadvertently introduces 
into a wound a foreign substance, closes up 
the wound, leaving that foreign substance 
in the body, there being no possibility of 
any good purpose resulting therefrom, that 
act constitutes negligence. [38] 

[10-12] ~ 27 Res ipsa loquitur is ordinari­
ly sparingly applied, " 'in peculiar and excep­
tional cases, and only where the facts and the 
demands of justice make its application es­
sential.' " 39 Res ipsa loquitur may apply to 
both physicians and hospitals.4o Whether 
the doctrine of res ipsa loquitur is applicable 
to a particular case is a question of law, 
which we review de novo.41 

Moreover, they argued that the inference of 
causation was also shown by the same cir­
cumstantial evidence. 

~ 30 Division Three of this court addressed 
the same questions in Bauer v. White. 42 

There, Dr. Travis White, an orthopedic sur­
geon, unintentionally left a metal positioning 
pin in the patient's leg after surgery.43 The 
pin was one of several pins used to hold a 
drill during surgery, but none of the pins was 
intended to remain in the patient.44 The 
doctor did not count the pins before closing 
the surgical wounds.45 

~ 31 Following surgery and after the 
wound was closed, Dr. White x-rayed the 
patient's leg and discovered the pin inside 
the tibia.46 At that point, the glue holding 

[13] ~ 28 Here, Dr. Lanzer moved for the prosthesis had already hardened and Dr. 
summary judgment with supporting docu- White decided to leave the pin in the leg.47 

mentation to claim there was no genuine The doctor finally removed the pin some 
issue of material fact. His motion primarily seven months later when Mrs. Bauer com­
relied on the fact that the Ripleys no longer plained of pain in her tibia.48 
had any expert medical witnesses for trial to 
support their claim of medical negligence. ~ 32 Following the second surgery, she 

continued to complain of pain in her leg. Dr . 
.....w9~ 29 In response, the Ripleys argued . 
that they did not need a medical expert to WhIte could not find any objective symptoms 
support their claim because res ipsa loquitur other than th~:e that normally flowed 

1· t thO S ill all th I 310from surgery. Of the seven other physi-app Ies 0 IS case. pec IC y, ey ar- ~ . . 
gued that Dr. Lanzer's failure to notice that Clans to whom Dr. White referred Mrs. 
a scalpel blade had detached from its handle Bauer, none found any problem attributable 
and remained lodged in Mrs. Ripley's knee to the pin or the surgery to remove it.5o 

joint when he first closed the portals to the ~ 33 In the suit that followed, the Bauers 
surgery site raised the inference of negli- alleged medical negligence, seeking compen­
gence under the doctrine of res ipsa loquitur. sation for the second surgery, pain and suf-

37. Miller. 145 Wash.2d at 72. 74, 33 P.3d 68 
(holding that expert testimony not needed to 
assert negligence against the doctor who inad­
vertently left a portion of a surgical drain in the 
patient's body after removal); see also Conrad v. 
Lakewood General Hospital, 67 Wash.2d 934, 
936-37, 410 P.2d 785 (1966) (holding that doc­
tors were negligent by unintentionally leaving a 
surgical instrument in the patient's body after 
surgery); Bauer v. White, 95 Wash.App. 663, 976 
P.2d 664 (1999) (holding that doctor breached 
duty of care by leaving foreign object in surgical 
patient). 

38. McCormick v. Jones, 152 Wash. 508, 511, 278 
P. 181 (1929). 

39. Tinder, 84 Wash.App. at 792, 929 P.2d 1209 
(quoting Marner, 31 Wash.2d at 293, 196 P.2d 
744). 

40. Miller, 145 Wash.2d at 72,33 P.3d 68. 

41. Pacheco, 149 Wash.2d at 436.69 P.3d 324. 

42. 95 Wash.App. 663, 976 P.2d 664, review de· 
nied, 139 Wash.2d 1004, 989 P.2d 1140 (1999). 

43. [d. at 664, 976 P.2d 664. 

44. [d. at 665, 976 P.2d 664. 

45. [d. 

46. [d. 

47. [d. 

48. [d. 

49. [d. 

50. [d. 
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fering associated with that surgery, and the 
resulting scar from that surgery."l Both 
parties moved for summary judgment."2 Dr. 
White supported his motion with an expert 
opinion by Dr. William Lanzer stating there 
was no standard of care for counting surgical 
pins."a The Bauers opposed the motion, but 
without expert medical testimony regarding 
the standard of care for orthopedic surgeons 
in Washington.54 The question before the 
court was whether the Bauers were required 
to support their medical negligence claim 
with expert medical testimony on the stan­
dard of care to survive summary dismissal.55 

Based on the lack of such testimony, the trial 
court summarily dismissed the action."6 

'\I 34 On appeal, the Bauer court observed 
that this state has long recognized that a 
surgeon who unintentionally leaves a foreign 
object in a patient's body is negligent."7 
Therefore, expert testimony on the standard 
of care is only necessary if the medical facts 
are not observable by !.W1lay person.58 Un­
der the circumstances of that case, the medi­
cal facts were observable to a lay person.59 

In short: 

[W]hen a surgeon inadvertently introduces 
into a wound a foreign substance, closes up 
the wound, leaving that foreign substance 
in the body, there being no possibility of 
any good purpose resulting therefrom, the 
act constitutes negligence. [60] 

'\I 35 Here, as in Bauer, Dr. Lanzer inad­
vertently left the blade of a scalpel in Rip­
ley's knee when he first closed the surgical 
incisions. There was no good purpose in 

51. [d. at 666,976 P.2d 664. 

52. [d. 

53. [d. 

54. [d. 

55. [d. 

56. [d. 

57. [d. at 667, 976 P.2d 664. 

58. [d. 

59. [d. 

60. [d. at 668, 976 P.2d 664 (quoting McCormick, 
152 Wash. at 510-11,278 P. 181). 

doing so, and Dr. Lanzer has not argued 
otherwise. The very fact that he reopened 
the incisions in Mrs. Ripley's leg in his un­
successful attempts to retrieve the missing 
blade once he discovered that all sharps had 
not been accounted for shows that there was 
no good purpose for leaving the blade in 
Ripley's knee. 

'\136 More importantly, as in Bauer, the 
Ripleys have established all three of the req­
uisite elements of res ipsa loquitur, relieving 
them from the requirement to provide expert 
medical evidence to survive Dr. Lanzer's 
summary judgment motion. Considering the 
elements of res ipsa loquitur out of order, it 
is undisputed that the Ripleys satisfied the 
third element of that doctrine in this case. 
There is no evidence that the injury-causing 
accident or occurrence is due to any volun­
tary action or contribution on Ripley's part.61 
She was anesthetized when Dr. Lanzer failed 
to notice that the scalpel blade dislodged 
from the handle and remained in her knee 
joint when he closed the surgical portals for 
the first time. 

...ll.12'\137 Considering the first element of res 
ipsa loquitur, the question is whether "'the 
accident or occurrence producing the injury 
is of a kind which ordinarily does not happen 
in the absence of someone's negligence.''' 62 
The supreme court in Zukowsky v. Broum63 

explained this element: 

When are the circumstances of an occur­
rence sufficient to support a reasonable 
inference of negligence against a particular 

61. Miller, 145 Wash.2d at 68, 74-75, 33 P.3d 68 
(concluding that a patient undergoing surgery for 
kidney stones and to repair a malformed right 
kidney did not contribute to the injury causing 
event during surgery); Zukowsky, 79 Wash.2d at 
596, 488 P.2d 269 (concluding that there was 
nothing so unreasonable or abnormal in the 
plaintiff's use of a helm seat of a boat to support 
a claim of her negligence or prevent the infer­
ence of defendant's negligence arising in the first 
instance). 

62. See Pacheco, 149 Wash.2d at 436,69 P.3d 324 
(quoting Zukowsky, 79 Wash.2d at 593, 488 P.2d 
269). 

63. 79 Wash.2d 586,488 P.2d 269 (1971). 
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defendant? We have long recognized that Ripleys have satisfied the first element of the 
the answer to this question can only be doctrine. 
determined in the context of each case. 
However, some generalities can be gleaned 
from our cases. The most fundamental of 
these is that the inference of negligence 
must be legitimate. That is, the distinc­
tion between what is mere conjecture and 
what is reasonable inference from the facts 
and circumstances must be recognized. 
Thus, it is not enough that plaintiff has 
suffered injury or damage, for such things 
may result without negligence. It is nec­
essary that the manner and circum­
stances of the damage or injury be of a 
kind that do not ordinarily happen in 
the absence ofsomeone's negligence.£64) 

~ 38 Here, as we have already stated, it is 
undisputed that Dr. Lanzer unintentionally 
left the blade of the scalpel in the knee when 
it detached from the handle during the sec­
ond incision. It is also undisputed that he 
closed the portals made by the incisions be­
fore discovering that the blade was missing. 
He only discovered the location of the miss­
ing blade after he ordered an x-ray that 
indicated the blade was still inside the knee 
joint.65 Thereafter, Dr. Lanzer "opened up 
our portals" and found the Number 11 blade 
that he then unsuccessfully attempted to re­
move on March 15.66 As Dr. Lanzer candid­
ly admitted during his deposition, "[T]he 
blade came off the handle because the handle 
would not keep thELWablade on ... It [the 
handle] was either defective or worn or a 
combination of both or whatever." 67 

~ 39 Dr. Lanzer does not and could not 
argue that a surgeon who leaves a scalpel 
blade in a patient without noticing the blade 
is there and closes the surgical portals is 
doing something that ordinarily happens in 
the absence of negligence. Accordingly, the 

~ 40 The final question is whether "the 
injuries are caused by an agency or instru­
mentality within the exclusive control of the 
defendant," as the second element requires.68 

Viewed in the light most favorable to the 
Ripleys, the evidence shows that Dr. Lanzer 
had actual control of the scalpel at the time 
its blade lodged in Ripley's knee. 

~ 41 Zukaws!r:y again supplies the relevant 
standard. There, the supreme court de­
scribed this element to require: 

Of course, to be relevant, the evidence 
must support a legitimate inference that 
defendant was negligent. This is generally 
reflected in the requirement that the in­
strumentality which caused the damage or 
injury be in the actual or constructive 
control of defendant. To satisfy this re­
quirement, the degree of control must be 
exclusive to the extent that it is a legiti­
mate inference that defendant's control ex­
tended to the instrumentality causing inju­
ry or damage. In its proper sense, this 
"condition" states nothing more than the 
logical requirement that "the apparent 
cause of the accident must be such that the 
defendant would be responsible for any 
negligence connected with it." (69) 

~ 42 Here, Dr. Lanzer stated in his deposi­
tion that he was the person using the scalpel 
when the blade lodged in Mrs:..,W4Ripley's 
knee.7o He testified that he failed to notice 
that the blade was detached when he handed 
the handle back to Nurse Bray.71 She also 
failed to notice that the blade was missing.72 

~ 43 Notwithstanding Dr. Lanzer's declara­
tion following his deposition, in which he 
disavowed his control over the scalpel, the 
evidence viewed in a light most favorable to 
the Ripleys shows that he had control of the 

64. Id. at 594-95, 488 P.2d 269 (emphasis added). 69. Zukowsky, 79 Wash.2d at 595, 488 P.2d 269 
(quoting Prosser, Res Ipsa Loquitur in California, 

65. Clerk's Papers at 948. 37 CaL L.Rev. 183, 201 (1940» (emphasis add­
ed). 

66. Clerk's Papers at 799-800. 

67. Clerk's Papers at 229. 

68. See Pacheco, 149 Wash.2d at 436, 69 P.3d 324 
(quoting Zukowsky, 79 Wash.2d at 593, 488 P.2d 
269). 

70. Clerk's Papers at 732. 

71. Clerk's Papers at 731-32. 

72. Clerk's Papers at 732. 
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scalpel at the time of Ripley's injury. This 
was sufficient to establish the second element 
of the doctrine of res ipsa loquitur. 

[14] ~ 44 The other necessary inference 
of consequence to the application of the doc­
trine to this case is that of causation. As the 
Bauer court observed, issues of proximate 
cause and resulting damages are ordinarily 
jury questions.73 As we have stated, the 
cases recognize that res ipsa loquitur pro­
vides an inference of negligence from an 
event that does not ordinarily occur in the 
absence of someone's negligence.74 Thus, 
one who properly invokes the doctrine estab­
lishes a prima facie case sufficient to present 
a question for the jury. It then casts upon 
the defendant the duty to come forward with 
evidence to rebut the inference of negligence 
from plaintiff's prima facie case.75 

[15] ~ 45 Likewise, the doctrine also per­
mits a prima facie case of causation to be 
established by the same circumstantial evi­
dence used to create the inference of negli­
gence.76 Here, as in Bauer, a prima facie 
case of causation is established by the same 
circumstantial evidence that establishes a 
prima facie case of negligence: leaving a 
scalpel blade in Ripley's knee. Thus, Dr. 
Lanzer is also permitted t~5present evi­
dence at trial to rebut the inference of causa­
tion that the Ripleys established during the 
summary judgment proceeding. 

~ 46 Because the Ripleys have presented 
evidence establishing all the requisite ele­
ments of res ipsa loquitur, they were not 
required to present expert medical evidence 
to avoid summary judgment. Application of 
the doctrine also gives rise to inferences of 
negligence and causation, raising genuine is-

73. Bauer, 95 Wash.App. at 669, 976 P.2d 664. 

74. Metro. Mortgage, 37 Wash.App. at 243-44,679 
P.2d 943. 

75. ld. at 243, 679 P.2d 943. 

76. ld. 

77. Compare Pacheco, 149 Wash.2d at 444, 69 
P.3d 324 (a patient is entitled to a res ipsa 
loquitur instruction where a defendant dentist 
drilled on the wrong side of that patient's mouth 
and the dentist's evidence suggested but did not 

sues of material fact for a jury to decide. At 
trial, the court will decide after the presenta­
tion of all the evidence whether an instruc­
tion on res ipsa loquitur should be given.77 

Summary dismissal of their claim was inap­
propriate. 

~ 47 Dr. Lanzer necessarily concedes that 
the Ripleys established the third element of 
res ipsa loquitur, that she was not responsi­
ble for the injury-causing accident or occur­
rence, by failing to argue otherwise. But he 
insists that she failed to establish the first 
two elements of res ipsa loquitur. As ex­
plained, we disagree with his assertions. 

~ 48 First, we note that he does not men­
tion Bauer in his briefmg. This is a case on 
which the Ripleys heavily relied below and 
on appeal. We conclude that Dr. Lanzer's 
omission of any discussion or attempt to dis­
tinguish Bauer from this case in his briefing 
is telling. 

~ 49 Second, Dr. Lanzer argues that "Rip­
ley does not and cannot tie the temporary 
closing of the portal incisions during the 
March 15 arthroscopic surgery to the injuries 
for which she seeks damages." 78 But as the 
Bauer court noted, "The question is whether 
the foreign object was inadve~tlY316 left [in 
the patient], not for hOlD long." 79 Ripley is 
entitled to any damages proximately caused 
by negligence in failing to remove the foreign 
object, including scarring, pain, and suffer­
ing. 

~ 50 Third, Dr. Lanzer attempts to recast 
Mrs. Ripley's injury-producing occurrence to 
the "fact that the scalpel blade came off the 
handle and lodged in Mrs. Ripley's knee and 
then broke into fragments when Dr. Lanzer 

completely explain how the event causing inci­
dent may have occurred) and Covey v. Western 
Tank Lines, 36 Wash.2d 381, 391, 218 P.2d 322 
(1950) (if evidence is completely explanatory of 
how the accident occurred such that no infer­
ence is left that the accident may have happened 
in another way, the doctrine of res ipsa loquitur 
does not operate). 

78. Brief of Respondent William L. Lanzer, M.D. 
at 15. 

79. Bauer, 95 Wash.App. at 669, 976 P.2d 664 
(emphasis added). 
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attempted to retrieve it." 80 But as the Rip- ~ 53 Ai> McCormick v. Jones83 and Bauer 
leys have argued, the inference of negligence make clear, the Ripleys are entitled to all 
arises from "inadvertently leaving a foreign damages that were proximately caused from 
object [the blade] in a patient's body [Rip- such negligence in the event the jury deter­
ley's knee] after closing [the] surgical inci- mines that Dr. Lanzer's failure to notice the 
sion[s]." 81 We do not read the attempts by missing blade before closing the initial inci­
Dr. Lanzer to retrieve the imbedded blade sions was negligent.84 Although Dr. Lanzer 
after reopening the portals in Mrs. Ripley's claims that the Ripleys cannot prove that the 
leg to be the underlying basis for the res ipsa reopening and reclosing of the portals on 
loquitur claim. Rather, the focus is on Dr. March 15 caused scarring or pain apart from 
Lanzer's failure to notice the missing blade what otherwise occurred on March 16, that is 
when he handed the Number 7 handle back for a jury to decide, not ajudge.85 

to Nurse Bray and then closed the incisions 
before a sharps count was taken following 
the scheduled procedure. The attempt here 
to blur the distinction between the comple­
tion of the scheduled surgical procedure and 
the subsequent attempt to retrieve the miss­
ing blade is not persuasive. 

~ 51 Fourth, Dr. Lanzer also claims that he 
did not have exclusive control over the scal­
pel based on the fact that he "did not own, 
keep, maintain, service or test" the equip­
ment. But these are not the tests. Rather, 
"actual or constructive control" is. This rec­
ord shows that Dr. Lanzer had the scalpel in 
his hand when the blade came loose and 
lodged in the patient's knee. Viewed in the 
light most favorable to the Ripleys, this con­
stitutes actual control. 

~ 52 Fifth, Dr. Lanzer also claims there is 
no showing of proximate cause by the Rip­
leys. We disagree on the bases we have 
already discussed in this opinion. On this 
record, the inferences of negligence and cau­
sation that arise fror~l~Funintentionally leav­
ing a foreign object in Mrs. Ripley's knee are 
sufficient to create genuine issues of material 
fact for trial.82 

80. Brief of Respondent William L. Lanzer, M.D. 
at 20. 

81. Brief of Appellants Katherine and Daniel Rip­
ley at 21. 

82. See Metro. Mortgage, 37 Wash.App. at 243, 
679 P.2d 943 (doctrine of res ipsa loquitur pro­
vides inference of negligence that establishes a 
prima facie case sufficient to present a question 
for the jury). 

83. 152 Wash. 508,278 P. 181 (1929). 

~ 54 Finally, Dr. Lanzer faults the Ripleys 
for what they do not argue.86 For example, 
he faults them for not arguing that the blade 
fell off because of negligence on his part. He 
also faults them for not arguing that the 
blade fell in a place within the knee joint 
where he could have retrieved it had he 
noticed that it was missing before he closed 
the portals. And he also faults them for not 
arguing that the blade fractured because of 
his negligence in retrieving it. 

~ 55 The simple answer to these argu­
ments is that res ipsa loquitur does not re­
quire the Ripleys to make any of these argu­
ments. Rather, as we have discussed, it 
requires that they establish the three ele­
ments of the doctrine. Viewing the evidence 
in the light most favorable to the Ripleys, 
inferences of negligence and causation are 
present in this case. Dr. Lanzer is free to 
present evidence to rebut these inferences at 
trial. 

..,W8 ~ 56 Ai> this court said in Tinder v. 
Nordstrom, 87 '''only where the facts and the 
demands of justice make its application es­
sential,''' do we apply res ipsa loquitur.88 

Here, Dr. Lanzer left the scalpel blade in his 
patient's knee when he closed the incisions 

84. See Bauer, 95 Wash.App. at 669, 976 P.2d 664 
(issues of proximate cause and resulting damages 
are jury questions). 

85. See id. 

86. Brief of Respondent William L. Lanzer, M.D. 
at 15-16. 

87. 84 Wash.App. 787, 929 P.2d 1209 (1997). 

88. [d. at 792,929 P.2d 1209 (quoting Morner, 31 
Wash.2d at 293, 196 P.2d 744). 
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during the fIrst surgery. The facts as to 
what took place that resulted in this failure 
are peculiarly within the knowledge of Dr. 
Lanzer and Evergreen. Only after search­
ing the operating room and taking an x-ray 
of Ripley's leg did he locate the missing 
blade. These facts and the demands of jus­
tice require that a jury determine whether 
the inferences of negligence and causation 
that arise from these facts require the impo­
sition of liability on Dr. Lanzer. No expert 
medical testimony was required to raise the 
inferences in this case. 

Medical Malpractice Claim 
against Evergreen 

[16] ~ 57 The Ripleys also argue that the 
trial court improperly dismissed their medi­
cal malpractice claim against Evergreen. 
We agree. 

~ 58 Evergreen does not contest that the 
Ripleys have established the third element of 
res ipsa loquitur. Mrs. Ripley had nothing 
to do with causing the injury she suffered. 

~ 59 Ai!, for the first element, the Ripleys 
must show that "the accident or occurrence 
producing the injury is of a kind which ordi­

that Dr. Lanzer and others in the operating 
room searched for the missing blade.93 Dr. 
Lanzer ultimately determined by the use of 
an x-ray of the patient's knee that he unin­
tentionally left the missing blade in her knee 
when he closed the portals to the surgical 
site the fIrst time. Evergreen does not and 
could not argue that a surgical nurse who 
fails to notice that a scalpel handed back to 
her by the surgeon without its blade is some­
thing that the nurse would ordinarily fail to 
do in the absence of negligence. The Ripleys 
have established this element. 

~ 60 Ai!, for the second element, the ques­
tion is whether "the injuries are caused by an 
agency or instrumentality within the exclu­
sive control of the defendant." 94 Viewed in 
the light most favorable to the Ripleys, the 
evidence shows that Evergreen, had respon­
sibility for the proper functioning of the scal­
pel and blade at the time that it caused 
Ripley's injury. Moreover, as Dr. Lanzer 
admitted at his deposition, when he removed 
the scalpel handle from Ripley's knee, there 
was no "reason why the nurse [Bray] couldn't 
have visualized the fact that the blade was 

narily does not happen in the absence of missing." 95 

someone's negligence." 89 They produced ev-
idence that the operating room nurses share ~ 61 In Hogland v. Klein,96 our supreme 
responsibility with the surgeon to determine court concluded that the control element of 
the location of the surgical instruments be- the res ipsa loquitur doctrine does not neces­
fore and after they are used.90 Nurse Bray sarily require "actual physical control" but 
testified at her deposition that she did not ~efers instead to the "right of control at 
notice that the scalpel was missing its blade the time of the accident" 97 In explaining 
when Dr. Lanzer handed it back to her this type of control, the court stated: 

..wgafter making the incisions in Mrs. Ripley's 
leg.91 And Dr. Lanzer testified that he saw 
no reason why Nurse Bray could not have 
seen that the blade of the scalpel was missing 
when he handed it back to her.92 In fact, it 
was not until a surgical technician, Rodney 
Mora, discovered that the blade was missing 

89. See Pacheco, 149 Wash.2d at 436, 69 P.3d 324 
(quoting Zukowsky, 79 Wash.2d at 593, 488 P.2d 
269). 

90. Clerk's Papers at 961. 

91. Clerk's Papers at 964. 

92. Clerk's Papers at 948. 

93. [d. 

Legal control or responsibility for the 
proper and efficient functioning of the in­
strumentality which caused the injury and 
a superior, if not exclusive, position for 
knowing or obtaining knowledge of the 
facts which caused the injury provide a 

94. See Pacheco, 149 Wash.2d at 436,69 P.3d 324 
(quoting Zukowsky, 79 Wash.2d at 593, 488 P.2d 
269). 

95. Clerk's Papers at 732. 

96. 49 Wash.2d 216,298 P.2d 1099 (1956). 

97. [d. at219, 298 P.2d 1099. 
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sufficient basis for application of the doc- analysis applies to the inference of causation 
trine. [98] that also arises from the same circumstantial 

~ 62 Here, the Ripleys produced evidence 
that the operating room nurses share respon­
sibility with the surgeon to determine the 
condition and location of the surgical instru­
ments before and after they are used.99 

Moreover, Nurse Bray stated in her deposi­
tion that it was her responsibility as the 
scrub nurse to assemble the equipment and 
instruments for the case and to assist the 
surgeon during surgery}OO Nurse Bray also 
stated that when Dr. Lanzer handed the 
instrument back to her after making the 
incisions she did not examine it or observe 
the blade was missing. 101 This evidence 
shows that Evergreen had "responsibility for 
the proper and efficient functioning of the 
instrumentality which caused the injury" and 
were in a position to know that the blade had 
detached from the scalpel handle at relevant 
times after the incisions. In light of H og­

land, Evergreen's argument that neither Dr. 
Lanzer nor its nurses had exclusive control 
of the scalpel and blade is unpersuasive. 

~ 63 Evergreen argues that res ipsa loqui­
tur does not apply because it is beyond the 
expertise of a lay person to speculate wheth­
er it was negligent for the missing blade to 
initially go unnoticed. This argument mis­
characterizes what a jury is asked to do in a 
proper res ipsa loquitur case. ~lThe cases 
make clear that if a plaintiff establishes the 
three elements of res ipsa loquitur, an infer­
ence of negligence on the part of the defen­
dant arises.102 The defendant, of course, is 
entitled to introduce its own evidence to re­
fute the inference. In any event, the jury is 
not speculating when it is performing its 
traditional function of deciding whether the 
inference of negligence supports imposition 
of liability on Evergreen. The same type of 

98. [d. at 219, 298 P.2d 1099. 

99. Clerk's Papers at 780, 1156. 

100. Clerk's Papers at 961. 

101. [d. at 964. 

102. See Metro. Mortgage, 37 Wash.App. at 243, 
679 P.2d 943 (res ipsa loquitur doctrine recog· 
nizes that occurrence is of itself sufficient to 
establish prima facie the fact of negligence on 
the part of defendant). 

evidence as that raising the inference of neg­
ligence.lOS 

~ 64 Evergreen also argues that it is rea­
sonable, especially in an operating environ­
ment that is dark during the procedure, as 
occurred here, that something will be left 
behind in the patient during an operation. 
To the extent that this argument implies that 
a hospital could never be held liable under 
the theory of res ipsa loquitur for failing to 
notice that its instruments have been left 
inside a patient, we simply reject it as obvi­
ously incorrect. 

~ 65 Evergreen argues that the purpose of 
a "sharps count" at the end of the procedure 
is to locate any items that may have been left 
behind, which occurred here. When the staff 
alerted the doctor about the missing blade, 
he attempted to remove it and stopped only 
because, in his medical judgment, it was ad­
visable to do so. But Evergreen noticed the 
missing sharp only after the surgeon had 
closed the incisions. This does not avoid the 
harm to the patient for failing to notice the 
missing sharp before the incisions were 
closed. 

~ 66 Evergreen cites two federal cases to 
support its argument. Neither is persuasive 
for purposes of this case. 

.b.22~ 67 In Callahan v. Cho,l04 a small frag­
ment of a suturing needle lodged in the 
plaintiffs muscle tissue during a hip replace­
ment surgery}05 The doctor searched for 
the fragment but was unable to locate it 
without destroying significant muscle.106 
Based on his experience, the doctor anticipat­
ed that the fragment would not cause the 
plaintiff any harm and decided not to remove 

103. See id. ("A res ipsa loquitur case is ... one 
kind of case of circumstantial evidence, in which 
the jury may reasonably infer both negligence 
and causation from the mere occurrence of the 
event and defendant's relation to it."). 

104. 437 F.Supp.2d 557 (E.D.Va.2006). 

105. [d. at 560. 

106. [d. 
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it.107 The court dismissed the plaintiffs 
claim for malpractice on summary judgment 
because the plaintiff failed to present the 
required medical expert certificate required 
by West Virginia law and because the doc­
trine of res ipsa loquitur did not apply.lOS 

1168 Significantly, whatever the law is in 
West Virginia we are not persuaded that it 
applies here. In discussing the application of 
res ipsa loquitur, the court noted that the 
doctrine could only be invoked in cases where 
the defendant's negligence is the only infer­
ence that can reasonably be drawn from the 
circumstances.109 But res ipsa loquitur ap­
plies more broadly under Washington law.H° 
Moreover, unlike in our case, the Callahan 
court noted that the doctor had not unwit­
tingly or inadvertently done anything.1l1 
Here, the contrary facts were established. 

1169 In Wagner v. Deborah Heart & Lung 
Center,112 the court dismissed plaintiffs mal­
practice claim because he failed to produce 
expert testimony supporting his negligence 
claim, and res ipsa loquitur did not apply. 
There, th~surgeon intentionally left the 
tip of an awl imbedded in the sternum after 
surgery because, in his medical judgment, 
the risks were too high to remove it at that 
time.H3 Two years later, the awl tip was 
removed when infection was suspected.u4 

The court rejected the plaintiffs argument 
that res ipsa loquitur applied, because the 
doctor had known about the fragment and 
intentionally left the tip in the sternum, dis­
tinguishing it from cases where a foreign 
object had inadvertently been left and discov­
ered after closing the incision.1l5 

107. [d. 

108. [d. at 564. 

109. [d. at 563. 

110. See Pacheco, 149 Wash.2d at 439-40, 69 
P.3d 324 (plaintiff may be entitled to rely on res 
ipsa loquitur doctrine even if the defendant's 
testimony, if believed by the fact finder, would 
explain how event causing injury occurred). 

111. See Callahan, 437 F.Supp.2d at 563. 

112. 247 N.J. Super. 72, 588 A.2d 860 (1991). 

113. [d. at 863. 

11 70 In contrast, Evergreen's surgical team 
did not inspect the scalpel or notice the blade 
had become detached until the sharps count 
after the wound was closed. Thus, Ever­
green inadvertently failed to bring to the 
attention of the surgeon that the blade was 
missing before the surgeon closed the inci­
sions. 

11 71 Evergreen next argues that the "for­
eign body res ipsa cases" U6 are distinguish­
able from our case because they represent 
cases where the "count" did not work as it 
was supposed to. We disagree. 

1172 Neither Bauer nor McCormick in­
volved count procedures. In fact, evidence 
presented in Bauer suggested that counting 
positioning pins was not standard procedure 
for the surgical team.m Leaving the foreign 
object in the patient's body and then closing 
was enough to raise the inference of negli­
gence in both cases. Significantly, nothing in 
these cases suggests that where a sharps 
count reveals that a foreign object is retained 
in the patient's body, negligence is somehow 
forgiven. 

~CORPORATE NEGLIGENCE 

[17] 1173 The Ripleys argue the trial 
court improperly dismissed their corporate 
negligence claim against Evergreen. We 
disagree. 

[18] 1174 The essential elements of negli­
gence are: (1) the existence of a duty owed 
to the complaining party; (2) a breach; (3) 
resulting injury; and (4) proximate cause 
between the claimed breach and resulting 
injury. us 

114. [d. at 861-62. 

115. [d. at 863. 

116. McConnick, 152 Wash. 508, 278 P. 181 (no 
indication when lost sponge detected, but reo 
moved up to six weeks after surgery); Conrad, 67 
Wash.2d 934, 410 P.2d 785 (lost surgical instru· 
ment not discovered and removed until approxi. 
mately six weeks after surgery); Wharton v. War­
ner, 75 Wash. 470, 135 P. 235 (1913) (l2-inch 
spring undetected in patient for 15 days). 

117. Bauer, 95 Wash.App. at 666, 976 P.2d 664. 

118. Pedroza V. Bryant, 101 Wash.2d 226, 228, 
677 P.2d 166 (1984). 
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[19-22] ~ 75 Washington courts recognize Moreover, other than the statement in the 
the doctrine of corporate negligence, which opening brief, there is no argument or cita­
"imposes on [a] hospital a nondelegable duty tion to the record on this point. Accordingly, 
owed directly to the patient, regardless of we do not consider this argument further.l2ii 
the details of the doctor-hospital relation­
ship." 119 Under this doctrine, a hospital 
owes its patients the duty to furnish to the 
patient supplies and equipment free of de­
fects, among others.120 The standard of care 
to which the hospital will be held is that of an 
average, competent health care facility acting 
in the same or similar circumstances.121 This 
standard is generally defmed by the Joint 
Commission on Accreditation of Hospitals 
(JCAH) standards and the hospital's by­
laws.122 In general, expert testimony is re­
quired when an essential element in the case 
is best established by opinion that is beyond 
the expertise of a lay person. l23 

[23] ~ 76 Here, the Ripleys alleged in 
their complaint that Evergreen had violated 
its duty to furnish supplies and equipment 
free of defects under a corporate negligence 
theory. As evidence of breach, the Ripleys 
produced deposition statements by Dr. Lan­
zer and Nurse Bray that th2.Wshandle of the 
scalpel used in surgery was defective. But 
the Ripleys failed to produce any expert 
testimony for consideration by the trial court 
that the scalpel failed to meet JCAH stan­
dards or other hospital standards adopted by 
Evergreen or that Evergreen's alleged lack 
of equipment policies and procedures some­
how breached this duty.l24 The Ripleys ar­
gued at oral argument before this court that 
Dr. Lanzer's testimony that the handle was 
defective is expert testimony supporting 
their claim. But the record fails to show 
they pointed this out to the court below. 

119. Id. at 229. 233. 677 P.2d 166. 

120. Douglas v. Freeman. 117 Wash.2d 242. 248. 
814 P.2d 1160 (1991). 

121. Pedroza. 101 Wash.2d at 233. 677 P.2d 166. 

122. Id. at 233-34.677 P.2d 166. 

123. Harris. 99 Wash.2d at 449. 663 P.2d 113 
(citing SA KARL B. TEGLAND. WASHINGTON PRACTICE, 
EVIDENCE LAW AND PRACTICE § 300 (1982». 

124. Cf, Schoening v. Grays Harbor Comm. Hosp .• 
40 Wash.App. 331. 335-36. 698 P.2d 593 (1985) 
(concluding that where plaintiff's expert opined 

~ 77 The Ripleys argue that they present­
ed evidence Evergreen failed to furnish sur­
gical supplies and equipment free of defects, 
but they cite to no authority to support their 
position that no expert testimony is required 
here. In addition, the Ripleys fail to explain 
how the circumstances here entitle them to 
the res ipsa loquitur presumption that Ever­
green failed to provide supplies and equip­
ment free of defects. Notably, in support of 
the causation element of this claim, the Rip­
leys produced only a report from Mrs. Rip­
ley's treating physician that indicates she has 
had debilitating scaring, pain, and trouble 
walking since the blade retrieval procedure. 
Significantly, nothing in the report states the 
doctor's opinion that the procedure caused 
Mrs. Ripley's problems. 

[24] ....lJl!6~ 78 The Ripleys also argue for 
the first time on appeal that Evergreen failed 
to supply competent staff. We do not consid­
er this argument for the reason we previous­
ly stated. 

SPOLIATION 

[25] ~ 79 The Ripleys argue that the trial 
court erred in dismissing their claim because 
Evergreen allegedly intentionally destroyed 
key evidence when Nurse Bray threw away 
the defective scalpel handle after the sur­
gery. They contend the scalpel handle was 
crucial evidence and its destruction severely 
prejudiced their case. They argue spoliation 

hospital violated and failed to maintain required 
minimum medical standards of care. a question 
of fact remained and summary dismissal of cor­
porate negligence claim was improper). 

125. See Wagner Dev. Inc. v. Fidelity and Deposit 
Co. of Maryland. 95 Wash.App. 896. 898 n. 1. 977 
P.2d 639 (1999) (limiting appellate review of a 
summary judgment order to only those facts in 
the record that were considered by the trial 
court); see also State v. Bugai. 30 Wash.App. 
156. 158. 632 P.2d 917 (1981) ("[Clases on ap­
peal are decided only from the record. and '[ilf 
the evidence is not in the record it will not be 
considered.''' (quoting State v. Wilson. 75 
Wash.2d 329.332.450 P.2d 971 (1969))). 
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entitles them to judgment in their favor. 
They are mistaken. 

[26-28] ~ 80 Spoliation is defined as the 
intentional destruction of evidence.126 In de­
ciding whether to apply a sanction, courts 
consider the potential importance or rele­
vance of the missing evidence and the culpa­
bility or fault of the adverse party.127 We 
review a trial court's decision regarding sanc­
tions for discovery violations for an abuse of 
discretion.128 

~ 81 First, it is unclear that the scalpel 
handle used in Mrs. Ripley's surgery is im­
portant to the litigation. Significantly, the 
record contains testimony from Dr. Lanzer 
and others to the effect that the handle 
would not properly hold a blade and was 
defective. In view of this admission, it is 
unclear to this court why the discarded han­
dle is important to this litigation. 

~ 82 Second, at the time that the nurse 
discarded the broken scalpel handle, the Rip­
leys' lawsuit had not commenced and no re­
quest had been made to retain the handle. 
On these facts, we see no bad faith or other 
reason to show that this act was intended to 
destroy important evidence. 

_lJ",~ 83 The Ripleys argue the trial court 
should have sanctioned Evergreen for spolia­
tion by granting judgment in their favor. 
But the Ripleys fail to show how the trial 
court's decision to deny summary judgment 
in their favor-the ultimate sanction-was an 
abuse of discretion. Moreover, it is unclear 
how the Ripleys are entitled to this remedy 
where their claim was properly dismissed for 
lack of evidence to support it. 

Ripleys' Motion for Partial 
Summary Judgment 

[29] ~ 84 The Ripleys argue they are en­
titled to summary judgment against Ever­
green because res ipsa loquitur applies. We 
disagree. 

~ 85 In their motion below, the Ripleys 
argued they were entitled to partial sum­
mary judgment on the issue of liability for 

126. Henderson v. Tyrrell, 80 Wash.App. 592, 60S, 
910 P.2d 522 (1996). 

127. [d. at 607,910 P.2d 522. 

both claims against Evergreen, permitting a 
trial on damages. 

~ 86 The trial court did not err in denying 
their motion. Assuming the Ripleys are en­
titled to the res ipsa loquitur presumption, 
genuine issues of material fact remain re­
garding Evergreen's liability for medical 
malpractice. Furthermore, the Ripleys' cor­
porate negligence claim was properly dis­
missed for a lack of evidence to support the 
claim. 

[30] ~ 87 The Ripleys assign error to the 
final judgment in favor of Evergreen entered 
pursuant to CR 54(b), but make no separate 
argument focused on this court rule. Ac­
cordingly, we do not address that assign­
ment. 

~ 88 We reverse the summary judgment of 
dismissal in favor of Dr. Lanzer and the 
summary dismissal of the medical malprac­
tice claim against Evergreen. We affirm the 
summary dismissal of the corporate negli­
gence claim against Evergreen and the deni­
al of summary judgment in favor of the 
Ripleys against Evergreen for spoliation. 
We also remand for further proceedings. 

WE CONCUR: SCHINDLER, C.J., and 
ELLINGTON, J. 

152 Wash.App. 351 

STATE of Washington, Respondent, 

v. 

Stephanie Leann McCARTY, Appellant. 

No. 37693-8-11. 

Court of Appeals of Washington, 
Division 2. 

Sept. 15, 2009. 

Background: In prosecution of defendant 
for manufacture of marijuana, state filed 

128. [d. at 604, 910 P.2d 522. 
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84 Wash.App. 787 5. Negligence 03=>121.2(6) 

-A87Cheryl TINDER, Appellant. Doctrine of res ipsa loquitur recognizes 
that injurious occurrence may be of such a 
nature that occurrence is of itself sufficient 
to establish prima facie the fact of negligence 
on part of defendant, without further or di­
rect proof thereof. 

v. 

NORDSTROM. INC., dba Nordstroms, 
Respondent. 

No. 37078-2-1. 

Court of AppeaLs of Washington, 
Division 1. 

Jan. 27, 1997. 

Department store customer who was in­
jured when escalator she was riding while 
carrying packages abruptly stopped brought 
action against store. Store moved for sum­
mary judgment, and the Superior Court, 
King County, Richard Eadie, J., granted mo­
Uon. Customer appealed, and the Court of 
Appeals, Baker, C.J., held that: (1) abrupt 
Htop of escalator was not type of event which 
would occur in absence of negligence and 
allow application of res ipsa loquitur, and (2) 
inference of negligence was not warranted as 
8tore was not insurer of customers. 

Affirmed. 

Jl. Negligence 03=>121.2(3.1) 

Doctrine of res ipsa loquitur is applied in 
IlXceptional cases, when supported by facts of 
(!lISe and demands of justice. 

:l. Negligence 03=>121.2(2) 

Doctrine of res ipsa loquitur is a method 
of proof, and not a separate and additional 
form of negligence. 

a.' Negligence 03=>121.2(2, 10) 

Plaintiff who successfully establisheS ele­
ments of res ipsa loquitur is entitled to infer­
ence of negligence, and because such plaintiff 
is, in effect, spared necessity of establishing 
eomplete prima facie case of negligence 
against defendant, doctrine is to be used 
ilparlngly. 

,t Negligence 03=>136(6) 

Whether doctrine of res ipsa loquitur is 
applicable is question of law. 

6. Negligence 03=>121.2(12) 

In deciding whether doctrine of res ipsa 
loquitur applies, court examines Whether rea­
sonable inference of negligence exists, and 
whether such an inference is supported by 
circumstances can only be determined in con­
text of each case. 

7. Negligence 03=>121.2(3.1) 

In order for dochine of res ipsa loquitur 
to apply, it must be established that (1) acci­
dent or occurrence producing irdury is of 
kind which ordinarily does not happen in 
absence of someone's negligence, (2) injuries 
were caused by agency or instrumentality 
within exclusive control of defendant, and (3) 
injury-causing accident or occurrence was 
not due to any voluntary action or contribu­
tion on part of plaintiff; if elements are not 
satisfied, no presumption of negligence can 
be maintained. 

8. Negligence 03=>121.2(6) 

First element of test for application of 
res ipsa loquitur, which requires that acci­
dent or occurrence producing irljury is of 
kind which ordinarily does not happen in 
absence of negligence, is met if, in the ab­
stract, there is reasonable probability that 
incident would not have occurred in absence 
of negligence; mere occurrence of accident 
and injury does not necessarily jnfer negli­
gence. 

9. Negligence 03=>121.2(6) 

Physicians and Surgeons 03=>lB.60 

Three types of situations whieh result in 
injury exist which do not nomlally occur 
absent negligence, and which will warrant 
application of doctrine of res ipsa loquitur: 
included are situations wheI'e (1) act causing 
injury is palpably negligent, such as leaving 
foreign objects in patient, (2) general experi­
ence teaches that result would not be expect­
ed without negligence, and (3) proof by ex-
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perts in exotic field creates inference that 
negligence caused injuries. 

10. Carriers ¢::;>316(10) 
Sudden and abrupt stop of escalator in 

department store, without any noises or mo­
tions which would indicate obvious malfunc­
tion, was not type of event which would not 
normally occur absent negligence, and thus, 
doctrine of res ipsa loquitur was not applica­
ble to action against store by customer who 
was injured when escalator stopped. 

11. Carriers ¢::;>316(10) 
Negligence e->121.2(6) 
Mechanical devices, like escalators and 

elevators, can wear out or break without 
negligence, and thus, failure of such a device 
is not event that would not normally occur in 
absence of negligence, as will warrant appli­
cation of res ipsa loquitur. 

12. Negligence ¢::;>97, 121.2(7, 8) 
With advent of comparative fault, ele­

ments of res ipsa loquitur of absence of 
plaintiff's contribution in causing accident 
and defendant's exclusive control over instru­
mentality causing injury are generally 
merged, and are analyzed together. 

13. Negligence ¢::;>121.2(7) 
Inference of negligence gained by res 

ipsa loquitur must be such that defendant 
would be responsible for any negligence con­
nected with it. 

14. Negligence ¢::;>121.2(8) 
Exclusive control by defendant of agen­

cy or instrumentality causing injury, as re­
quired for application of doctrine of res ipsa 
loquitur, does not mean actual physical con­
trol, but rather refers to responsibility for 
proper and efficient functioning of instru­
mentality that caused injury; however, exclu­
sive control is not established merely by 
showing that defendant has superior ability 
to investigate and possibly determine causa­
tion. 

15. Carriers ¢::;>316(10) 
Inference of negligence on part of de­

partment store was not warranted, and doc­
trine of res ipsa loquitur was not applicable, 
in action brought by customer who was in-

jured when escalator she was riding came to 
sudden and abrupt stop; store was not insur­
er of safety of customers who chose to ride 
escalator. 

16. Carriers ¢::;>280(1) 

Common carrier owes highest degree of 
care to its passengers, commensurate with 
practical operation of its conveyance at time 
and place in question and consistent with 
practical operation of its business; however, 
duty does not make common carrier insurer 
of its passengers' safety. 

17. Carriers e->280(4) 

Duty of care owed by department store 
to customers riding escalator did not require 
store to either refrain from selling customer 
more goods than she could safely manage on 
escalator or to assist her when she could not 
manage escalator, and thus, store was not 
liable for injuries suffered by customer when 
escalator abruptly stopped; no prior history 
of similar accidents existed, and store took 
precautionary measures by posting warning 
signs, providing regular maintenance, and 
providing elevators as alternate means of 
travel. 

.-WsRoy G. Brewer, Seattle, for Appellant. 

Todd Lawrence Nunn, D. Michael Reilly, 
Lane, Powell, Spears, Lubersky, Seattle, for 
Respondent. 

BAKER, Chief Judge. 

[1-3] The doctrine of res ipsa loquitur is 
applied in exceptional cases, when supported 
by the facts of the case and the demands of 
justice. Res ipsa loquitur is a method of 
proof, not a separate and additional form of 
negligence. A plaintiff that successfully es­
tablishes the elements of res ipsa loquitur is 
entitled to an inference of negligence. Be­
cause such a plaintiff is, in effect, spared the 
necessity of establishing a complete prima 
facie case of negligence against the defen­
dant, the doctrine is to b~ used sparingly. 

Cheryl Tinder has failed to allege or prove 
facts warranting application of res ipsa loqui-
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tur against NordstromU:illoInc. We affirm I 
summary judgment dismissal of Tinder's per­
sonal injury claim against Nordstrom. 

FACTS 

Tinder was shopping at Nordstrom with 
her two daughters, ages four and seven. She 
bought a considerable number of items, 
enough to be "loaded" with packages. Tin­
d.er boarded the down escalator with her 
hands full of packages, her youngest daugh­
ter ahead of her, the older behind. Tinder 
was not holding the handrail when the esca­
lator came to a sudden stop. 

Apart from the sudden stop, nothing indi­
cated that something was wrong with the 
escalator. Prior to the stop, her youngest 
daughter got off the escalator and looked up 
at Tinder, waiting for her to come down. 
1'inder's alleged injuries occurred when she 
reached across with her right hand and 
grabbed the opposite handrail to stop herself 
from falling. 

A regular maintenance examination was 
performed on the escalator six days before 
the incident. After the incident, a mainte­
nance specialist examined the escalator and 
did not find any malfunctions. 

Warning signs are placed at the top of all 
the escalators at Nordstrom, including the 
one Tinder was riding. The signs warn cus­
tomers to "attend to children" and to "hold 
handrails." Tinder does not specifically re­
call seeing the warning sign at the top of the 
escalator, however, she knew from experi­
ence that escalator riders are warned to hold 
the handrail and to watch their children. At 
the bottom of the. escalator there is an emer­
gency switch that stops the escalator. 

I. Young v. Key Phannaceuticals, Inc., 112 
Wash.2d 216, 225, 770 P.2d 182 (1989). 

Z. Young, 112 Wash.2d at 225 n. I, 770 P.2d 182 
(quoting Celotex Corp. v. Catrett, 477 U.S. 317, 
325, 106 S.Ct. 2548, 2554, 91 L.Ed.2d 265 
(1986». 

~" Young, 112 Wash.2d at 225, 770 P.2d 182. 

In a summary judgment motion, the mov­
ing party bears the initial burden of showing 
the absence of an issu~.I.z~nof material fsel1 

If the moving party is a defendant, this 
burden may be met by pointing out that 
there is an absence of evidence in support of 
the nonmoving party's case.2 If this initial 
showing is met, then the plaintiff must pres­
ent evidence sufficient to raise a material 
question of fact regarding the essential ele­
ments of its cJaim.3 This court reviews an 
order of summary judgment de novo, consid­
ering the facts in the light most favorable to 
the nonmoving party.' 

Nordstrom, as the moving party, intro­
duced evidence that it was not negligent; 
evidence establishing regular maintenance of 
the escalator, as well as the service report 
made after the incident that found no mal­
function. Nordstrom therefore met its bur­
den of pointing to an absence of evidence in 
support of Tinder's case, and the burden 
shifted to Tinder to make a prima facie show­
ing of the essential elements of her negli­
gence claim.5 

II 

[4, 5] Tinder argues that she is entitled 
to the inference of negligence established by 
res ipsa loquitur. Whether res ipsa loquitur 
is applicable is a question of law.6 The doc­
trine recognizes that an injurious occurrence 
may be of such a nature "that the occurrence 
is of itself sufficient to establish prima facie 
the fact of negligence on the part of the 
defendant, without further or direct proof 
thereof." 7 

[6, 7] In deciding whether the doctrine 
applies, the court ~ to examine whether a 

5. Young, 112 Wash.2d at 225 and n. 1, 770 P,2d 
182. 

6. Zukowsky v. Brown, 79 Wash.2d 586, 592, 488 
P.2d 269 (1971); see also Marshall v. Western Air 
Lines, Inc., 62 Wash.App. 251, 259, 813 P.2d 
1269, review denied, 118 Wash.2d 1002, 822 P.2d 
287 (1991). 

7. Morner v. Union Pac. R.R. Co., 31 Wash.2d 282, 
4·. Young, 112 Wash.2d at 225-26, 770 P.2d 182. 291, 196 P.2d 744 (1948). 
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"reasonable inference of negligence" exists.s 
Whether or not the circumstances of an oc­
currence are sufficient to support this "rea­
sonable inference of negligence" can only be 
determined in the context of each case.9 For 
the doctrine to apply, it must be established 
that: 

(1) the accident or occurrence producing 
the injury is of a kind which ordinarily 
does not happen in the absence of some­
one's negligence, (2) the injuries are 
caused by an agency or instrumentality 
within the exclusive control of the defen­
dant, and (3) the injury-causing accident or 
occurrence is not du~ to any voluntary 
action or contribution on the part of the 
plaintiff. ( 10] 

If the elements of res ipsa loquitur are not 
satisfied, no presumption of negligence can 
be maintained.ll Res ipsa loquitur is ordi­
narily sparingly applied, "in peculiar and ex­
ceptional cases, and only where the facts and 
the demands of justice make its application 
essential." 12 

[8] The first element of the res ipsa lo­
quitur formulation is met if, in the abstract, 

8. Marshall, 62 Wash.App. at 259, 813 P.2d 1269 
(citing PROSSER" KEATON ON THE LAw OF TORTS. REs 
IPSA LooUITUR § 40, at 261 (5th ed. 1984». 

9. Zukowsky, 79 Wash.2d at 594, 488 P.2d 269; 
Nopson v. City of Seattle, 33 Wash.2d 772, 785, 
207 P.2d 674 (1949) ("Whether or not the doc­
trine is applicable in a specific instance depends 
upon the peculiar facts and circumstances of the 
individual case.") (quoting McClellan· v. 
Schwartz, 97 Wash. 417. 420-21. 166 P. 783 
(1917». 

10. Zukowsky, 79 Wash.2d at 593, 488 P.2d 269 
(quoting Homer v. Northern Pac. Beneficial Ass'n 
Hosps., Inc .. 62 Wailh.2d 351, 359,382 P.2d 518 
(1963». 

11. Hughes v. King County, 42 Wash.App. 776, 
784, 714 P.2d 316, review denied, 106 Wash.2d 
1006 (1986); see Swanson v. Brigham, 18 Wash. 
App. 647, 650, 571 P.2d 217 (1977) (trial court 
warranted in holding that the doctrine did not 
apply in the absence of one of the necessary 
elements). 

12. Marner, 31 Wash.2d at 293, 196 P.2d 744. 

13. Marshall, 62 Wash.App. at 259, 813 P.2d 1269-
(quoting Calabretta v. National Airlines, Inc., 528 
F.Supp. 32, 35 (E.D.N.Y.198l) (concluding that 
ear damage associated with an airplane flight 
ordinarily does not occur absent negligence». 

there is a "reasonable probability" that the 
incident would not have occurred in the ab­
sence of negligence.13 The mere occurrence 
of an ~denlir9s and an injury does not nec­
essarily infer negligence.14 

[9] The courts have described three 
types of situations which do not normally 
occur absent negligence: "(1) the act causing 
injury is palpably negligent, such as leaving 
foreign objects in a patient; (2) when general 
experience teaches that the result would not 
be expected without negligence; (3) when 
proof by experts in an exotic field creates an 
inference that negligence caused the inju­
ries." 15 

[10, 11] While Tinder was riding the es­
calator it stopped suddenly and abruptly, 
without any noises or motions that would 
indicate an obvious malfunction. Nordstrom 
provided for regular maintenance of the es-· 
calator, and it had been recently serviced. 
Mechanical devices, like escalators and eleva­
tors, can wear out or break without negli­
gence.IS Examination of the escalator the 

14. Las v. Yellow Front Stores, Inc., 66 Wash.App. 
196,201-02,831 P.2d 744 (1992). 

IS. Hughes, 42 Wash.App. at 783, 714 P.2d 316. 

16. See Adams v. Western Host, Inc., 55 Wash.App. 
601. 606, 779 P.2d 281 (1989). In Adams the 
plaintiff was injured when stepping from an ele­
vator that had misleveled. The elevator had re~ 
ceived regular maintenance. Adams, 55 Wash. 
App. at 603-{14, 779 P.2d 281. The elevator 
serviceman stated that the sole cause of the mis­
leveling was a broken shunt, and that there is no 
way to anticipate when metal fatigue will cause 
such a break. Adams, 55 Wash.App. at 603, 779 
P.2d 281. In opposition to the elevator compa­
ny's motion for summary judgment, the plaintiff 
submitted the declaration of an electrical engi­
neer to the effect that the most likely reasons for 
an elevator to mislevel are preventable by proper 
maintenance. Adams, 55 Wash.App. at 604, 179 
P.2d 281. The court concluded "[t]his is not a 
case of an unexplained accident of the type 
where res ipsa loquitur has been applied." The 
court continued: "This is not a case where the 
malfunction is so unusual that we can say it does 
not ordinarily occur in the absence of negligence. 
Elevators are mechanical devices of some com­
plexity. Materials can wear out or break without 
negligence being involved." Adams, S5 Wash. 
App. at 606, 779 P.2d 281. The court held that 
res ipsa loquitur was not applicable. Adams, 55 
Wash.App. at 606, 779 P.2d 281. In Adams the 
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day after the sudden stop revealed no evi­
,dence of a malfunction, and the stop remains 
an unexplained event. 

The sudden stop of the escalator in this 
,case was not the type of unusual situation 
which normally does not occur in the absence 
{)f negligence. There was no palpably negli­
gent act, common experience does not sug­
gest that...l.,ul4escalators only make sudden 
stops when there has been negligence, and 
there was no expert testimony offered to 
establish the rruerence that negligence 
caused Tinder's injuries.17 The evidence pre­
sented is insufficient to establish the first 
element necessary for the application of res 
ipsa loquitur. 

In Otis Elevator Co. 'V. Chamblis8 18 a 
Florida court concluded that the plaintiff to­
tally failed to carry its burden of showing by 
appropriate evidence that negligence was the 
probable cause of an escalator's sudden 
stop.19 Defense witnesses testified that "sev­
eral factors, none of which implicated negli­
gent maintenance, can cause the escalator to 
stop during normal operations." 20 One fac­
tor considered by the court was the presence 
of safety switches that could manually be 
operated to shut down the escalator in emer­
gencies.21 Since factors other than Nord­
strom's negligence could have caused the es­
calator to suddenly stop, res ipsa loquitur 
does not apply. 

court relied on the fact that the elevator compa­
ny had produced substantial evidence to explain 
how the misleveling occurred without negligence 
on its part. Adams, 55 Wash.App. at 607, 779 
P.2d 281. 

17. See Hughes, 42 Wash.App. at 783, 714 P.2d 
316. ' 

IS. 511 So.2d 412 (Fla.App.1987). 

19. Otis Elevator, 511 So.2d at 414. But r;f. Bar­
retta v. Otis Elevator Co., 41 Conn.App. 856, 677 
A.2d 979, 981, review granted, 239 Conn. 909, 
682 A.2d 997 (1996) ("Ordinarily, an escalator 
does not suddenly stop while people are riding 
on it unless someone has been negligent."). 

20. Otis Elevator, 511 So.2d at 413. 

21. Otis Elevator, 511 So.2d at 413. 

22. See Brown v. Crescent Stores, Inc., 54 Wash. 
App. 861, 866, 776 P.2d 705 (1989) ("Were we to 
apply the doctrine here, operating elevators with­
out creating an inference of negligence would be 
impossible."); see also Ellis v. Sears Roebuck & 

To conclude that the sudden, unexplained 
stop of an escalator is the type of occurrence 
that does not ordinarily occur in the absence 
of negligence, and to permit an inference of 
negligence based on such an event, would in 
effect make Nordstrom the insurer of all who 
use the escalator.22 We decline to adopt 
such a rule. 

[12] ~We turn now to a discussion of 
the second and third elements of res ipsa 
loquitur. In Marshall the court noted that 
with the advent of comparative fault, the 
third element, the absence of the plaintiffs 
contribution in causing the acci~ent, is gener­
ally merged into the second element, the 
defendant's exclusive control over the instru­
mentality causing the injury.23 These ele­
ments are therefore analyzed together. 

[13, 14] The rruerence of negligence 
gained by res ipsa loquitur must be such that 
the defendant would be responsible for any 
negligence connected with it.24 Exclusive 
control does not mean actual physical control, 
but rather refers to the responsibility for the 
proper and efficient functioning of the instru­
mentality that caused the injury.26 However, 
exclusive control is not established merely by 
showing that the defendant has a superior 

Co., 193 Ga.App. 797, 388 S.E.2d 920, 921 
(1989) (finding that because mechanical devices, 
like escalators, sometimes get out of working 
order without negligence on the part of anyone, 
the trial court properly directed a verdict in favor 
of the defendant escalator company). 

23. Marshall, 62 Wash.App. at 261, 813 P.2d 
1269. Prosser and Keaton claim that the advent 
of comparative fault should logically eliminate 
the element of the absence of the plaintiffs con­
tribution to the accident from the doctrine, un­
less the plaintiffs negligence appears to be the 
sole proximate cause of the event. PROSSI!R &< 

KBAToNoN'THBLAwoFToRTS.REsIPSALooumJR § 39, 
at 254 (5th ed. 1984). 

24. See Zukowslcy, 79 Wash.2d at 595, 488 P.2d 
269. 

25. United Mut. Sav. Bank v. Riebli, 55 Wash.2d 
816, 821, 350 P.2d 651 (1960). Nordstrom does 
not argue that the element of exclusive control is 
absent because it contracted with another com­
pany for the maintenance of the escalator, as 
Tinder claims. 
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ability to investigate and possibly determine 
causation. 

[15] The facts do not justify an inference 
of negligence against Nordstrom. Nord­
strom is not an insurer of the safety of its 
customers who choose to ride an escalator 
under circumstances similar to the facts of 
this case. Tinder is not entitled to the infer­
ence of negligence that is provided by the 
application of res ipsa loquitur. 

ill 

In her complaint, Tinder claimed negli­
gence against Nordstrom based on the fol­
lowing theories: (1) the duty owed by a 
business to its invitees, (2) the duty owed as 

.,.W&operator of an escalator, a common carri­
er, and (8) general negligence. Tinder alleg­
es that Nordstrom was negligent in either 
selling her more goods than she could safely 
manage on the escalator, or in not assisting 
her when she could not manage the escalator 
because of the number of her purchases. 

[16] Tinder argues that an escalator own­
er/operator cannot ignore the unique circum­
stances of escalator users in fulfilling its non­
delegable duty to its passengers. A common 
carrier owes the highest degree of care to its 

26. Houck v. University of Wash., 60 Wash.App. 
189, 194, 803 P.2d 47, review denied, 116 
Wash.2d 1028, 812 P.2d 103 (1991) (elevator). 

27. Rathvon v. Columbia Pac. Airlines, 30 Wash. 
App. 193, 202, 633 P.2d 122 (1981), review de­
nied, 96 Wash.2d 1025 (1982) (airplane). 

28. ~ Dabroe v. Rhodes Co., 64 Wash.2d 431, 
433,392 P.2d 317 (1964). 

29. Ratmon, 30 Wash.App. at 202, 633 Pold 122 
(citing Kaiser v. Suburban Transp. Sys., 65 
Wash.2d. 461, 468, 398 P.2d 14, 401 P.2d.350 
(1965». Tinder's argument that lack of actual 
knowledge of the passenger's condition does not 
relieve a common carrier from liability also fails 
for this same reason. Tinder notes that: "While 
such an actual knowledge requirement may be 
understandable in a situation involving attended 
common carrier facilities, it cannot apply to 
unattended, self-service facilities." Houck, 60 
Wash.App. at 197-98, 803 P.2d 47. Houck in­
volved injuries sustained when an intoxicated 
college student fell after jumping from an eleva­
tor that stopped between floors. Houck, 60 
Wash.App. at 191, 803 P.2d 47. Nordstrom had 
a duty to use "the highest degree of care consis-

passengers, "commensurate with the prac­
tical operation of its conveyance at the time 
and place in question" 26 and "consistent with 
the practical operation of its business." 2'1 

This standard of care has been applied to 
escalator Operators.28 This duty, however, 
does not make a common carrier an insurer 
of its passengers' safety.29 

[17] Tinder argues that a store's duty as 
a common carrier is commensurate with 
knowledge of its customers' age, size and 
physical conditions.3D In B'fYYWI'I, a group of 
elderly women had regularly attended lun­
cheons at thti:irrstore for approximately six 
years.31 Brown presented evidence of prior 
accident reports made to the store involving 
elderly passengers in its elevators.32 The 
court found that these facts raised a question 

of whether the store should have reasonably 
anticipated that an accident might occur, and 
whether it was therefore obligated to take 
precautionary measures. as 

B'fYYWI'I, is distinguishable, and does not 
support Tinder's argument. Tinder has not 
established that a prior history exists creat­
ing a duty on the part of Nordstrom to 
anticipate accidents like that which Tinder 
alleges caused her injuries.- Furthermore, 

tent with the practical operation of its escalator." 
Houck, 60 Wash.App. at 196, 803 P.2d 47 (citing 
Dabroe, 64 Wash.2d at 434-35, 392 P.2d 317). 
Extending this duty to overloaded customers who 
know the potential hazards of riding escalators 
without holding the handrail would be to estab­
lish Nordstrom as an insurer of all similarly 
situated customers who choose to ride the escala­
tor. The common carrier duty does not extend 
that far. See Rathvon, 30 Wash.App. at 202, 633 
P.2d 122. 

30. ~ Brown, 54 Wash.App. at 868, 776 P.2d 
705. 

31. Brown, 54 Wash.App. at 863, 776 P.2d 705. 

32. Brown, 54 Wash.App. at 868-69, 776 P.2d 
705. 

33. Brown, 54 Wash.App. at 869, 776 P.2d 705. 

34. The record contains the declaration of a 
Nordstrom employee who worked major sales 
events for a few years at both the downtown and 
Northgate stores. She remembered the escala­
tors not working on more than a couple of occa­
sions. This evidence simply does not equate the 
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:~ordstrom took precautionary measures by 84 Wash.App. 733 

posting warning signs for escalator use, pro- I-PERKINS COlE I art h' 
'din"' gular' d·din....l.J.i'> ,a aw p ners IP, 

'11 g lor re mamtenance an proVl g Re d t 
an alternate means of travel through the 
Iltore via elevators. The high degree of care 
Nordstrom owes to customers using its esca­
lators does not extend as far as alleged by 
'rinder.35 

We decline to hold that the question of 
Nordstrom'~duty in this case presents a 
question of fact. Because Tinder failed to 
:make out a prima facie case of negligence 
against Nordstrom by alleging specific, non­
I~onclusory facts, summary judgment was 
:~roper.36 

Affirmed. 

COLEMAN and BECKER, JJ., concur. 

relevance of the accident reports relied on by the 
Brown court. Furthermore, as pointed out by . 
Nordstrom at oral argwnent. physical conditions, 
such as being elderly or intoxicated, are readily 
distinguishable from a temporary, self-controlled 
condition such as being overloaded with pack­
ages while shopping. 

. 35. Tinder also argues that in common carrier 
operation, if an extraordinary event occurs, a 
presumption of liability exists, and that summary 
judgment was improper because Nordstrom did 
not meet its initial burden to rebut this presump­
tion. See Hedges v. Chicago, Milwaukee, St. Paul 
&- Pac. RR. Co., 61 Wash.2d 418, 379 P.2d 199 
(1963) (supporting a preswnption of negligence 
against defendant train company). This argu­
ment is faulty, and appears to confuse the appli­
cation of common (:arrier liability with res ipsa 
loquitur. Furthermure, this court has held, in an 
airplane case, that no such presumption of liabil­
ity exists against common carriers. The court 
cited with approval 8 AM.JUR.2D. AVIATION § 118, at 
747-48 (1963): 

spon en, 

v. 

Stephanie WILLIAMS, a single person; 
and Richard Willianls and Chris 
Williams, husband and wife, and the 
marital community thereof, }'etitioners. 

No. 36964-4-1. 

Court of Appeals of Washington, 
Division 1. 

Jan. 27, 1997. 

Law firm that brought action to recover 
from parents and child for representation of 
child in personal injury action requested trial 
de novo only as to parents following manda­
tory arbitration proceeding in which arbitra­
tor made award for firm against child only. 
The Superior Court, King County, R. Joseph 
Wesley, J., denied parents' motion to strike 
firm's request. Parents filed petition for dis­
cretionary review. The Court of Appeals, 
Cox, J., held that: (1) firm could not limit 
request for trial de novo to less than all of 
issues arbitrated; (2) firm's request for trial 
de novo only as to parents afforded trial 
court jurisdiction to conduct trial de novo as 

Apart from the doctrine of res ipsa loquitur, 
negligence will not be presumed or inferred 
from the mere occurrence of an airplane acci­
dent, or from the fact of injury, and this princi­
ple is not altered by the fact that the defendant 
is a common carrier uf passengers. The mere 
fact of a plane accident or of injury to a pas­
senger is not sufficient to raise a presumption 
that the carrier was negligent . 

Rathvon, 30 Wash.App. at 204, 633 P.2d 122. 
Rathvon calls into question the precedential val­
ue of Hedges. See Rathvon, 30 Wash.App. at 
202"'{)4, 633 P.2d 122. 

36. See Adams, 55 Wash.App. at 607, 779 P.2d 
281. We conclude that there is no specific factu­
al support for Tinder's argument that without 
negligence on the part of Nordstrom, her injuries 
would not have occurred. This explains why 
Tinder's case necessarily boils down to an argu­
ment that res ipsa loquitur should apply. . Be­
cause we hold that the doctrine does not apply 
under these facts, the trial court did not err in 
summarily dismissing her personal injury claim 
against Nordstrom. 
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balance of the meeting. They learned of 
the meeting from the minutes and from 
those who were present. This cbarge also 
fails to state what conduct amounted to 
misfeasance, malfeasance or violation of 
the oath of office. Indeed appellants are 
uncertain whether or not collective bargain­
ing strategies were discussed by the coun­
cil members during the executive session. 
Such a discussion would seem proper by 
council members under RCW 42.30.140(4). 
As held in Estey v. Dempsey, 104 Wash.2d 
597, 602, 707 P.2d 1338 (1985) (quoting 
Chandler v. Otto, supra 103 Wash.2d at 
274, 693 P.2d 71): U[A]n elected official 
cannot be recalled for appropriately exer­
cising the discretion granted him or her by 
law." 

Charge 3 

[6] The third charge alleges that the 
announced purpose of the executive session 
of September 20, 1988, was to discuss the 
City's legal liability with regard to the clo­
sure of Sixth Avenue South West, that the 
charged officials did so without legal coun­
sel present, and that such a discussion is 
not exempt from the Open Public Meetings 
Act of 1971. 

.JpIThis charge does not specify some 
wrongdoing. We have held that "[m]isfea­
sanee means the improper doing of an act 
an officer might lawfully do; or, in other 
words, it is the performance of a duty in an 
improper manner." (Citation omitted.) 
Berge v. Gorton, 88 Wash.2d 756, 760, 567 
P.2d 187 (1977). Malfeasance has been de­
fined as: 

" 'Evil doing; ill conduct; the commis­
sion of some act which is positively un­
lawful; the doing of an act which is 
wholly wrongful and unlawful; the doing 
of an act which the person ought not to 
do at all; the doing of what one ought 
not to do; the performance of some act 
which ought not to be done; the unjust 
performance of some act which the party 
had no right, or which he had contracted 
not, to do.''' 

(Citation omitted.) Berge, at 761, 567 P.2d 
187, quoting State v. Miller, 32 Wash.2d 
149, 162, 201 P.2d 136 (1948). The appel­
lants were present at the meeting but not 
the executive session and have no knowl­
edge, other than conjecture, of what oc-

curred during the short executive session. 
No minutes, recording, or statements of 
partieipants of what occurred during the 
5-minute executive session have been pro­
vided. "In a recall case, recall petitioners 
should at least have knowledge of facts 
which indicate an intent to commit an un­
lawful act." Estey, 104 Wash.2d at 605, 
707 P.2d 1338. 

The appellants are seeking to expose 
public officers to recall, who, in their view, 
took unpopular positions. "[T]he authors 
of the constitutional recall provisions 
sought to limit application of the recall to 
the removal of wrongdoers occupying 
elective office." Estey, at 601, 707 P.2d 
1338. The appellants candidly admit that 
their actions are directly related tc a "polit­
ical dispute" between themselves and the 
two council members. Furthermore, only 
two of the council members are singled out 
for recall, whereas the other council mem­
bers who also participated in the executive 
sessions have not been brought up on recall 
charges. 
...\131 The dismissal of all charges of the recall 
petition as insufficient is affirmed. 

112 Wash.2d 847 
.Jit7Certification From the United States 

District Court For the Eastern District of 
Washington in the WASHINGTON WA­
TER POWER COMPANY, a Washing­
ton corporation, Plaintiff, 

v. 

GRAYBAR ELECl'RIC COMPANY, a 
foreign corporation; and A.B. Chance 
Company, a foreign corporation (a Di­
vision of Emenon Electric Company), 
Defendant&. 

No. 5518~1. 

Supreme Court of Washington, 
En Bane. 

June 29, 1989. 

Power company brought action in fed­
eral district court against manufacturer 



1200 Wash. 774 PACIFIC REPORTER. 2d SERIES 

and distributor of insulators to recover 
damages incident to failure of, and expeet­
ed failure of, electric deadend insulators 
used in power company's electrical distribu­
tion system. The United States District 
Court for the Eastern District of Washing­
ton, Alan A. McDonald, J., certified ques­
tions of whether Product Liability Act ex­
cluded economic loss from its remedial 
scheme and preempted common· law tort 
remedies. The Supreme Court, Durham, 
J., held that: (1) Act preempted common­
law tort remedies; (2) "economic loss" is 
not recoverable in action for product-relat­
ed harms; and (3) "economic loss" is deter· 
mined by utilizing risk of harm analysis. 

Questions answered. 

Dore, Acting e.J., concurred in result 
only. 

1. Products Liability c3=>20 
Under common law, lack of privity be­

tween injured party and manufacturer 
would not bar recovery from manufacturer 
under strict liability theory. 

2. Sales ¢::I267 , 426 
Although limitations of damages and 

disclaimers of warranty have no effect on 
plaintiff's recovery under common-law 
strict liability theory, they may pose com­
plete bar to recovery in contract action. 
West's RCW A 62A.2-316, 62A.2-718, 
62A.2-719. 

3. Limitation of Actions *""95(1) 

In common·law tort action for defec­
tive product, limitation period does not 
commence until defect is discovered, or by 
reasonable diligence should have been dis· 
covered. 

4. Common Law ¢::Ill 
Absence of exclusive clause preempt­

ing common·law claims does not defeat 
case that statute preempted common·law 
claims. 

5. Products Liability ¢::II 
Product Liability Act preempted com­

mon·law causes of action for hanns caused 
by product defects, even though Act did 

not contain expre8S preemption clause. 
West's RCWA 7.72.010(4). 

6. Products Liability ¢::II 

Product Liability Act, which stated 
that previous existing applicable laws of 
state on product liability is modified only to 
extent set forth in chapter, did not prevent 
Act from preempting common·law causes 
of action for harms caused by product de­
fects. West's ReWA 7.72.010(4), 7.72.-
020(1). 

7. Products Liability ¢::II 
Product ~bi1ity Act preempted eq· 

uitable claims for hanns caused by product 
defects, even though statutory preemptive 
language extended only to claims or ac­
tions previously based on any substantive 
legal theory except fraud. West's RCWA 
7.72.010(4). 

8. Products Liability c3=>17 
"Economic loss" in product liability ac­

tion describes diminution of product value 
that resulted from product defect. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

9. Products Liability c3=>17 
Under Product Liability Act, plaintiffs 

are not entitled to award of economic loss. 
and thus are restricted to contract reme­
dies for economic loss. West's RCWA 
7.72.010(6). 

10_ Products Liability .... 17 
Provision of Product Liability Act, 

which stated that tenn "harm," for which 
damages were recoverable, did not include 
direct or consequential economic 108S under 
Uniform Commercial Code, did not show 
that economic loss was recoverable under 
Act; reference to Code. in context of eco­
nomic loss exclusion, did nothing except 
add confusion, and would be ignored. 
West's RCWA 7.72.010(6). 

11. Products Liability .... 17 
"Direct economic loss" attendant to 

failure and loss of use of product is dam­
age based on inadequate product value and 
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may be measured by costs of repairing and chased Chance insulators between 1973 and 
replacing defective products. 1984. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

12. Product. Liability $=>17 
"Indirect" or "consequential economic 

108s" attendant to failure and 10s8 of use of 
product refers to other damages proximate­
ly caused by loss of use of product. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

13. Produeta Liability $=>17 
"Economic loss," within meaning of 

Product Liability Act, which states that it 
does not afford remedy for "economic 
loss," is detennined by employing risk of 
harm analysis. West's RCWA 7.72.010(6). 

~ogle & Gates, Ronald E. McKinstry, 
Erik R. Lied, Christopher N. Weiss, Seattle, 
for defendants. 

Paine, Hamblen, Coffin, Brooke & Miller, 
Richard D. McWilliams, Richard W. Kuhl­
ing, Diane M. Hennanson, J. Christopher 
Lynch, Spokane, for plaintiff. 

Bryan P. Harnetiaux, Spokane, Winston 
& Cashatt, Robert H. Whaley, Spokane, 
amicus curiae for plaintiff on behalf of 
Washington State Trial Lawyers Ass'n. 

Bassett & Morrison, Margaret A. Mor­
gan, Seattle, amicus curiae for defendants 
on behalf of Washington Defense Trial 
Lawyers Ass'n. 

DURHAM, Justice. 

Washington Water Power Company 
(WWP) commenced this action in federal 
district court to recover damages incident 
to the failure of, and expected failure of, 
approximately 162,000 electric deadend in­
sulators in use in WWP's electrical distri­
bution system. Defendants are A.B. 
Chance Company (Chance), which manufac­
tured the insulators between 1962 and 
1984, and Graybar Electric Company (Gray­
bar), the distributor from whom WWP pur-

I. Replacement of only the post-1970 insulators 
that British Columbia Hydro & Power Authority 

The insulators are in place throughout 
WWP's service area in eastern Washington 
and northern Idaho. They sit between live 
electric lines and the utility poles over 
which the lines are suspended, isolating the 
flow of electricity from the utility pole. 
Their expected useful life is considered to 
be about 50 years. 

~ince 1976, approximately 3000 Chance 
insulators in use in WWP's distribution 
system have experienced performance fail­
ures, creating several types of hazards. In 
some instances, live lines have fallen to the 
ground. In others, electricity has leaked 
from the insulators to the surrounding 
equipment, causing pole and crossarm 
fires. Insularor performance failure also 
has caused radio and television interference 
in WWP's distribution area. 

Between 1977 and 1983, WWP returned 
damaged insulators to Chance for testing. 
Chance in each instance advised WWP that 
the failures were caused by something oth­
er than the insularors themselves. In 1985, 
however, Chance advised that insulators 
manufactured after 1970 were defective. 
Following Chance's testings, WWP ob­
tained a recommendation from the British 
Columbia Hydro & Power Authority that 
the insulators presented a safety hazard 
and should be removed from service. 

WWP estimates that its damages from 
incidents of insulator failure through Octo­
ber 1987 include at least $2 million of dam­
age to WWP property, $2,500 of damage ro 
the property of third parties, and $100 in 
damages for personal injuries. WWP esti­
mates as well that it will cost around $9 
million to replace insulators that have not 
yet failed, including those manufactured 
before 1970} 

WWP'g complaint states claims against 
Graybar for breach of contract and warran­
ty, against Chance for violation of the fed­
eral racketeer influenced and corrupt orga­
nizations act (RICO), 18 U.S.C. § 1964, and 

deemed unsafe would cost about $5 million. 
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the Washington product liability act 
(WPLA), RCW 7.72, and against both Gray­
bar and Chance for negligence, strict liabili­
ty, fraud, negligent misrepresentation, es­
toppel, and violation of the Washington 
Consumer Protection Act, RCW 19.86. De­
fendants moved for partial summary judg­
ment on WWP's tort claims, contending 
that the costs of WWP's insulator replace­
ment program constitute economic loss ~e­
coverable "only under the Uniform Com­
mercial Code because the Washington 
Product Liability Act excludes economic 
loss from its remedial scheme and 
preempts common law tort remedies". As 
the result of a certification from the feder· 
al district court, we must determine what 
merit there may be to this contention.' 

I 

The Washington product liability act 
(WPLA) is one piece of a broad legislative 
effort during the past decade directed at 
reforming various aspects of the law of 
torts. Like other tort reform statutes, the 
WPLA is designed to address a liability 
insurance crisis which could threaten the 
availability of socially beneficial products 
and services. See RCW 7.72.010 Preamble; 
see also Laws of 1986, ch. 305, § 100. 

The centerpiece of the WPLA is the 
"product liability claim". The statute 
broadly defines this concept to include any 
product-related claim "previously based on 
. .. any other substantive legal theory ex­
cept fraud, intentionally caused harm or a 
claim or action under the consumer protec­
tion act, chapter 19.86 RCW." RCW 7.72.-
010(4). The substantive liabilities of prod­
uct manufacturers and sellers towards indi­
viduals or entities asserting product liabili­
ty claims are specifically delineated in the 
statute. Manufacturers are liable for neg­
ligence in product design or in the provision 
of warnings concerning potential product 

z. The parties have notified us that they have 
reached a settlement. Nevertheless, in light of 
the important and likely recurrent nature of the 
issues presented, and considering the genuine 
adverseness of the parties and the exceptional 
quality of the briefing, we believe publication of 
the decision we reached before being apprised 
of the settlement is appropriate. See Hart v. 

hazards. RCW 7.72.030(1). Manufactur­
ers also are strictly liable for unsafe prod­
uct conditions resulting from construction 
defects and breaches of warranties. RCW 
7.72.030(2). ,ji61Product sellers not involved 
in a product's manufacture have the same 
liabilities as manufacturers in certain cir­
cumstances, and additionally bear liability 
for negligence, breach of express warranty 
and misrepresentation. RCW 7.72.040. A 
product liability claim may be maintained 
against a manufacturer or other product 
seller notwithstanding an absence of con­
tractual privity. RCW 7.72.010(5). 

In addition to delimiting the substantive 
liabilities of manufacturers and product 
sellers, the WPLA describes the damages 
that persons or entities asserting product 
liability claims may recover. Such dam­
ages include "any damages recognized by 
the courts of this state", but not "direct or 
consequential economic loss under Title 
62A RCW." RCW 7.72.010(6). Damages 
for direct or consequential economic loss 
are not prohibited to product liability claim­
ants, but are simply made unavailable with­
in the scheme of the WPLA. See RCW 
7.72.020(2) ("Nothing in this chapter shall 
prevent the recovery of direct or conse­
quential economic loss under Title 62A 
RCW."). 

Two aspects of the WPLA are at issue in 
this case. First is the extent to which the 
WPLA preempts traditional common law 
remedies for product-related harms. Also 
at issue is the question of what sorts of 
damages the WPLA permits product users 
to recover from manufacturers and other 
product sellers with whom they have no 
contractual privity. 

II 
[1] The reasons why product liability 

plaintiffs such as WWP would wish to 
bring their claims under common law thea-

Department 01 Social 4r Health Servs.. 111 
Wash.2d 445. 448, 759 P.2d 1206 (1988); Mall, 
Inc. v. Seattle, 108 Wash.2d 369, 386, 739 P.2d 
668 (1987); Purchase v. Meyer, 108 Wash.2d 220, 
229-30, 737 P.2d 661 (1987); Sorenson v. Bell­
ingham. 80 Wash.2d 547. 558, 496 P.2d 512 
(1972). 
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ries, rather than under the WPLA, are 
readily apparent. As discussed more fuUy 
below, the WPLA restricts recovery for 
"economic loss" to the law of sales. Thus, 
under the WPLA, several significant ob­
stacles to recovery may arise. One of 
these is the rule of privity. See Baughn v. 
Honda Motof' Co., 107 Wash.2d 127, 152, 
727 P.2d 655 (1986). WWP is especially 
concerned to avoid this rule because, -I162hav­
ing purchased no insulators directly from 
Chance, it will be unable to recover dam­
ages from Chance if the sales law privity 
rule applies.' Under Washington common 
law, however, lack of privity would not bar 
WWP's recovery from Chance. See Bef'g 
v. General Motors Corp., 87 Wash.2d 584, 
555 P.2d 818 (1976) (economic loss held 
recoverable in tort from manufacturer with 
whom plaintiff was not in privity). 

[2] A second obstacle facing product 
liability plaintiffs is the set of contract 
sales rules relating to limitations of dam­
ages and disclaimers of warranties. See 
RCW 62A.2-316, 62A.2-718, 62A.2-719. 
Such limitations and disclaimers have no 
effect on a plaintiffs recovery under com­
mon law strict liability theory, but may 
pose a complete bar to recovery in a con­
tract action. Because of the presence of 
liability limitation and warranty disclaimer 
clauses in the sales documents executed by 
WWP and Graybar, therefore, WWP un­
derstandably would prefer to avoid the 
sales law rules. 

[3] Also problematic for many product 
liability claimants is the sales law rule of 
repose. See RCW 62A.2-725. The 4-year 
sales law limitation period commences 
when the contract breach occurs (usually 
when tender of delivery is made), "regard­
less of the aggrieved party's lack of knowl­
edge of the breach." RCW 62A.2-725(2). 
In a common law tort action, by contrast, 
the limitation period does not commence 
until the defect is discovered, or by reason­
able diligence should have been discovered. 

3. Indeed. WWP argues that, if we hold that sales 
law governs its claims. we should abolish con· 
tract privity requirements. While we are aware 
that other courts have taken steps in this di­
rection, SA, e.g., Spring Moton DUtribs., Inc. v. 
Ford Motor Co., 98 NJ. 555, 489 A.2d 660 (1985). 

Sahlie v. Johns-Manville Sales Corp., 99 
Wash.2d 550, 663 P.2d 473 (1983). Thus, 
with respect to those insulators WWP re­
ceived 4 years or more before it filed its 
complaint, the common law might afford a 
remedy that under the law of sales would 
be barred as untimely sought. 

.J153In light of these considerations, it is un­
derstandable why WWP is anxious to pre­
serve the option of bringing product liabi1i­
ty claims for economic loss under common 
law tort theories. We cannot, however, 
find a legal basis for this position. For the 
WPLA means nothing if it does not 
preempt common law product liability rem­
edies. 

[4,5] To be sure, the Legislature might 
have stated its intent to preempt common 
law product liability claims more certainly 
than it has in the WPLA-for example, by 
means of an express preemption clause. 
See, e.g., Conn.Gen.Stat.Ann. § 52-572n 
(West 1960 & Supp.1988); Ohio Rev.Code 
Ann. § 2307.72(A) (Page 1981 & Supp. 
198'7); Model Uniform Product Liability 
Act § 103(A), 44 Fed.Reg. 62,713, 62,720 
(1979). The absence of such a clause does 
not defeat the case for preemption, how­
ever. Clear statutory language and corro­
borative legislative history leave no doubt 
about the WPLA's preemptive purpose. 

Included within the definition of "prod-
uct liability claim" is 

any claim or action brought for harm 
caused by the manufacture, production, 
making, construction, fabrication, de~ign, 
formula, preparation, assembly, installa­
tion, testing, warnings, instructions, mar­
keting, packaging, storage or labeling of 
the relevant product. It includes, but is 
not limited to, any claim or action previ­
ously based on: Strict liability in tort; 
negligence; breach of express or implied 
warranty; breach of, or failure to, dis­
charge a duty to warn or instruct, wheth­
er negligent or innocent; misrepresenta-

we decline to consider the matter, as it falls 
outside the scope of the federal district court's 
order of certification. See RCW 2.60.010(6). 
2.60.020 (supreme court opinion should answer 
"the local law question submitted" by the feder­
al court). 
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tion, concealment, or nondisclosure, 
whether negligent or innocent; or other 
claim or action previously based on any 
other substantive legal theory except 
fraud, intentionally caused harm or a 
claim or action under the consumer pro­
tection act, chapter 19.86 RCW. 

RCW 7.72.010(4). The scope of the statute 
could not have been stated more broadly. 
Further evidence of legislative intent to 
preempt common law remedies is found in 
the explanatory analysis of the WPLA pre­
pared by the Senate Select Committee on 
Tort and Product Liability Reform .Jl54con­
temporaneously with the Legislature's con­
sideration of the measure. 

Historically, one of the most confusing 
areas of product liability tort law in­
volves the variety of causes of actions­
such as negligence. warranty and strict 
Iiability-available to the plaintiff seek­
ing recovery for injuries allegedly result­
ing from a defective product. Testimony 
before the Select Committee reflected 
general agreement that the creation of a 
single cause of action, termed a "product 
liability claim" ... , eliminates this confu­
sion and should be adopted. 

Senate Select Comm. on Tort & Product 
Liability Reform, Final Report 16 (Jan. 
1981); see also Senate Journal, 47th Leg. 
(1981), at 616. 

Washington State Trial Lawyers Associa­
tion (WSTLA), appearing here as amicus 
curiae, discounts the preemptive effect of 
RCW 7.72.010(4) on the basis that that sec­
tion is merely "definitional". WSTLA ar­
gues also that WPLA's reservation clause, 
RCW 7.72.020(1), evidences an intent to 
preserve common law remedies, rather 
than to preempt them. 

Although they are well presented, we 
find these arguments unconVInCIng. 
WSTLA offers inadequate reasons to ex-

4. Our holding that the WPLA preempts the vari­
ety of common law causes of action for harms 
caused by product defects applies also to all 
equitable claims for such harms. While the 
statutory preemptive language extends only to 
claims or actions "previously based on any ... 
substantive I~I theory except fraud". (italics 
ours), RCW 7.72.010(4). we do not believe the 
Legislature intended by this language to draw 
the careful. and to a great extent antiquated. 

plain why the "definitional" nature of RCW 
7.72.010(4) should diminish that provision's 
preemptive effect. The WPLA's definition 
of "product liability claim", as we have 
noted, is the operative centerpiece of the 
statute, linking together the important eon­
cepts of "claimant" and "harm" to describe 
the liabilities of product manufacturers and 
sellers for product-related injuries. We 
cannot dilute this definition without frus­
trating the entire scheme of the statute. If 
the "definitional" nature of RCW 7.72.-
010(4) is of any significance in assessing 
the WPLA's preemptive effect, therefore, 
it counsels in favor of preemption, not 
against it. 

[6,7] In the context of the statute, 
WSTLA's interpretation of RCW 7.72.-
020(1) as preservative of common law rem­
edies also is not persuasive. This provision 
states: 

.J155The previous existing applicable law of 
this state on product liability is modified 
only to the extent set forth in this chap­
ter. 

We cannot see how this defeats the 
preemptive effect of RCW 7.72.010(4). The 
definition of "product liability claim" in­
cludes "any claim or action previously 
based on" a nonexclusive list of product 
liability theories. Thus, the definition m~ 
difies "previous existing applicable law" by 
displacing common law causes of action.' 
RCW 7.72.020(1) recognizes and respects 
this modification. 

We might decry the absence from the 
WPLA of a provision expressly stating the 
statute's intended preemptive effect on 
common law remedies. And we might dis­
cover among the many canons of statutory 
construction an arsenal of technical rules 
that could be deployed to defeat the cause 
of preemption. However, "[o]verriding all 

distinction between actions at law and equity. 
ct. Blacle's Law Dictionary 803 (5th ed. 1979) 
("With the merger ... of law and equity courts 
[effective in Washington since territorial times, 
see former RCWA 4.04.020. Historical Note, at 
71. this distinction generally no longer exists."). 
Thus, we reject WWP's contention that it may 
maintain a cause of action outside the WPLA 
under sections 76 and 115 of the Restatement of 
Restitution (1937). 
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technical rules of statutory construction 
must be the rule of reason upholding the 
obvious purpose that the legislature was 
attempting to achieve." State v. Coffey, 77 
Wash.2d 630, 637, 465 P.2d 665 (1970). 

The WPLA would accomplish little if it 
were a measure plaintiffs could choose or 
refuse to abide at their pleasure. WSTLA 
concedes that if the statute is held not to 
preempt common law product liability rem­
edies, it will become a "white elephant rem­
edy" that "few, if any, plaintiffs would 
choose to invoke". Whatever the deficien­
cies in the statute's construction (and we do 
not believe they are significant on the ques­
tion of preemption), we should be very .JIi6l'e­
luctant to exacerbate them by rendering 
the statute a nullity. 

III 
Having determined that WWP's claims 

are governed by the WPLA, we must next 
determine whether the damages WWP 
seeks are the sort for which the WPLA 
affords a remedy. The "harm" for whieh 
the WPLA holds product manufacturers 
and sellers liable is defined by the statute 
to include 

any damages recognized by the courts of 
this state: Provided, That the term 
"harm" does not include direct or conse­
quential economic loss under Title 62A 
RCW. 

RCW 7.72.010(6). The parties raise two 
issues concerning the applicability of this 
definition to this case. First, does the 
WPLA establish any remedy for "economic 
loss"? Second, what does the statute mean 
by "economic loss"? 

A 
(8) Like the preemption issue, the ques­

tion of whether or not the WPLA provides 
a remedy for economic loss arises out of 
concern for contract law rules of privity. 

5. Generally speaking. Neconomic lossN describes 
the diminution of product value that results 
from a product defect. The meaning of the 
term is discussed more fully in the next section. 

6. RCW 7.72.010(5) provides: NA claim may be 
asserted under this chapter even though the 
claimant did not buy the product from, or enter 

Before the WPLA was enacted in 1981, 
privity rules posed no barrier to product 
liability plaintiffs. Washington law permit­
ted plaintiffs a tort remedy for any dam­
ages they suffered, including damages 
commonly characterized as "economic 
los8".5 See Berg v. General Motors Corp., 
87 Wash.2d 584, 555 P.2d 818 (1976). 
Plaintiffs similarly are free from privity 
rules under the WPLA, see RCW 7.72.-
010(5),' but in a more limited set of circum­
stances than under the common law. The 
interpretive question is how broadly or nar­
rowly the WPLA defines this limitation. 
...Ji67The limitation arises from the WPLA's 
definition of "harm", quoted above. But 
for the qualification "under Title 62A 
RCW"-or, "under [the U.C.C.)"-the ex­
clusion of "economic loss" from the statu­
tory definition of "harm" would be readily 
understandable. The economic loss exclu­
sion was "taken substantially" from a defi­
nition of "harm" contained in the Model 
Uniform Product Liability Act (MUPLA), 
44 Fed.Reg. 62,713. Senate Select Comm. 
on Tort & Product Liability Reform, Final 
Report 30 (Jan. 1981). Indeed, the two 
exclusions are identical, except that MU­
PLA's ends after the word "loss". MU­
PLA § 102(F), 44 Fed. Reg. 62,717. Thus, 
the scope of the MUPLA exclusion pro­
vides useful guidance on the intended scope 
of the WPLA exclusion. 

[9] Commentary on the MUPLA exclu­
sion prepared by MUPLA's drafters ex­
plains that the exclusion reflects the posi­
tion of the majority of common law juris­
dictions that restrict product liability plain­
tiffs to contract remedies for economic 
loss. See 44 Fed.Reg. 62,719. The com­
mon understanding of Washington com­
mentators is that the WPLA also operates 
this way, overruling this court's decision in 
Berg v. General MotoTB Corp., 87 Wash.2d 
584, 555 P.2d 818 (1976).7 See Comment, 

into any contractual relationship with, the prod· 
uct seller [or manufacturer]." 

7. The Berg decision placed Washington in the 
company of a steadily dwindling minority of 
jurisdictions that permit tort·based actions for 
economic loss. Su. e.g., Santor v. A & M Kara· 
gheusian, Inc., 44 NJ. 52, 207 A.2d 305 (1965) 
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Recovery of Pure Economic L088 in Prod· 
uct Liability Actions: An Economic Com· 
parison of Three Legal Rules, 11 U. Puget 
Sound L . ..J!58Rev. 283, 290 (1988); Washing· 
ton State Bar Ass'n, Commercial Law Desk· 
book §§ 32.7(3), 32.7(6) (1987); Talmadge, 
Washington's Product Liability Act, 5 U. 
Puget Sound L.Rev. 1, 10 (1981). We 
agree that this is a proper interpretation of 
the statute. 

[10J The additional reference in the 
WPLA exclusion to "Title 62A RCW" does 
not appear to require a different construe· 
tion. It is difficult to account for this 
language, which, as mentioned, does not 
appear in the MUPLA, nor for that matter 
in any other product liability statute that 
employs an economic loss limitation. See 
Conn.Gen.Stat.Ann. § 52-572m(d) (West 
1960 & Supp.1988) ("As between commer­
cial parties, 'harm' does not include com­
mercial loss."); Ind.Code Ann. 
§ 33-1-1.5-2 (Burns 1985 & Supp.1988) 
(" 'Physical harm' ... does not include 
gradually evolving damage to property or 
economic losses from such damage."); 
Kan.Stat.Ann. § 60-3302(d) (1983) 
(If 'Harm' ... does not include direct or 
consequential economic loss."); Ohio Rev. 
Code Ann. § 2307.71(B), (G) (Page 1981 & 
Supp.1987) ("Harm is not 'economic loss' " 
and "[e]conomic loss is not 'harm.' "). The 
difficulty in understanding the reference to 
the U.C.C. is that it is ungrammatical; a 
verb or adjective connecting "economic 
loss" with "under Title 62A RCW" appears 

(leading case for this position). The opposing 
majority view, which Berg rejected as "spe­
cious", see Berg, at 592, 555 P.2d 818, distin. 
guishes "economic loss" from physical damage 
to persons or property. permitting only contract 
remedies for those damages that constitute "eco­
nomic loss". "The distinction". in the majority 
view, 

rests. rather. on an understanding of the na­
ture of the responsibility a manufacturer 
must undertake in distributing his products. 
He can appropriately be held liable for physi­
cal injuries caused by defects by requiring his 
goods to match a standard of safety defined in 
terms of conditions that create unreasonable 
risks of harm. He cannot be held for the 
level of performance of his products in the 
consumer's business unless he agrees that the 
product was designed to meet the consumer's 
demands. 

inadvertently to have been omitted. But 
none of the legislative materials addressing 
the WPLA provides any indication of what 
the missing word might be. 

A few possibilities have been suggested. 
One commentator has explored the possibil· 
ity that the U.C.C. reference is intended to 
incorporate a U.C.C. definition of "econom­
ic loss". Unfortunately, the U.C.C. con­
tains no such definition. See Washington 
State Bar Ass'n, Commercial Law Desk­
book § 32.7(2) (1987). WWP suggests that 
the omitted connecting word is "recovera­
ble": only economic loss that is actually 
recoverable under the U.C.C. is excluded 
from the.Jl.59WPLA's definition of "hann". 
The word "recoverable" does not appear in 
the statute, however, and for us to interpo­
late it would be both improper and unwise. 
Under WWP's construction, product liabili­
ty plaintiffs would alway, be able to recov· 
er damages for economic losB-under the 
U.C.C. when they can do so (when they a.re 
in privity with the defendant) and under 
the WPLA in all other circumstances. 
Rather than giving the exclusionary clause 
a sensible meaning, therefore, WWP's pro­
posed construction would render the clause 
a nullity.' 

In the final analysis, we must agree that 
the phrase "under Title 62A RCW", in the 
context of the WPLA's economic loss exclu· 
sian, "does nothing except add confusion, 
and should be ignored." Washington State 
Bar Ass'n, Commercial Law Deskbook 

Seely v. Whit' Motor Co., 63 CaI.2d 9, 18. 403 
P.2d 145, 45 CaI.Rptr. 17 (1965); see also East 
Riv,r Steamship Corp. v. Transamerica Delaval, 
Inc., 476 U.s. 858. 106 S.Ct. 2295. 90 L.Ed.2d 865 
(1986) (adopting this position in the law of 
admiralty). 

8. On this point. the MUPLA commentary is 
again instructive in its description of the in· 
creased insurance costs that result when conse­
quential economic losses are recoverable from a 
non-contracting party. See MUPLA. 44 Fed. 
Reg. 62.713, 62,719 (1979). In light of the 
WPU's underlying concern with insurance 
costs, it is reasonable to conclude that the Legis­
lature intended that there be sOlfte limit on 
economic loss recovery. See also RCW 7.72.· 
020(2) (provision preserving availability of dam· 
ages for economic loss under the U .C.C.. sug· 
gesting that the WPLA limits such damages). 
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§ 32.7(5) (1987). Our best guess is that the 
phrase is mere surplusage, perhaps unin­
tentionally carried over as a stylistic paral­
lel to RCW 7.72.020(2). We do not casually 
choose to neglect the Legislature's words. 
See United Parcel Serv., Inc. v. Depart­
ment of Rev., 102 Wash.2d 355, 361-62, 687 
P.2d 186 (1984) ("Statutes are to be con­
strued, wherever possible, so that 'no 
clause, sentence or word shall be superflu­
ous, void, or insignificant'."). In this in­
stance, however, we believe a proper 
understanding of the exclusionary clause in 
the "harm" definition, and of the WPLA as 
a whole, requires us to do so. Cf. 2A N. 
Singer, Statutory Construction § 47.37 
(4th ed. 1984) (surplusage in a statute may 
be ignored in order to subserve legislative 
intent). 

B 

..J16oTo summarize our discussion thus far: 
We have held that the WPLA creates a 
single cause of action for product-related 
harms that supplants previously existing 
common law remedies. We have held also 
that this cause of action does not afford a 
remedy for "economic loss". Now we 
must determine what this "economic Joss" 
is that is not remediable under the WPLA. 

[11-13] Neither the WPLA nor any oth­
er legislative materials related to the stat­
ute define "economic loss", and the term 
has no singular meaning in the law. The 
broadest definition, favored by defendants 
in this case, encompasses all damages at­
tendant to the failure and loss of use of a 
product.' See, e.g., East River Steamship 
Corp. v. Transamerica Delaval, Inc., 476 
U.S. 858, 106 S.Ct. 2295, 90 L.Ed.2d 865 
(1986); Ohio Rev.Code Ann. § 2307.71(B) 
(Page 1981 & Supp.1987) ("economic loss" 
includes "damage to the product in ques-

9. Such damages are of two sorts. Direct eco­
nomic loss is damage based on inadequate prod· 
uct value and may be measured by the costs of 
repairing and replacing the defective product. 
Indirect or consequential economic loss refers 
to other damages prOximately caused by the loss 
of usc of the product (e.g. lost profits). See 
generally Note. Economic Loss in ProdMct5 Lia­
bility Jurisprwlence. 66 Colum.L.Rev. 917. 918 
(1966). 

tion"). WWP favors a more restrictive def­
inition, which holds that a product's self-in­
flicted injury should not be characterized 
as economic loss if the injury results from 
a hazardous defect. See, e.g., Pennsylva­
nia Glass Sand Corp. v. Caterpillar Trac­
tor Co., 652 F.2d 1165 (3d Cir.1981); San­
co, Inc. v. Ford Motor Co., 579 F.Supp. 
893, 898-99 (S.D.Ind.1984), affd, 771 F.2d 
1081 (7th Cir.1985) (dicta suggesting this 
definition for Indiana product liability act); 
af. Conn.Gen.Stat.Ann. § 52--572m(d) 
(" '[h]arm' includes damage to property, in­
cluding the product itself'). In this litiga­
tion, WWP describes this definition as 
based on a "risk of harm" analysis. 

This court recently indicated support for 
risk of harm analysis in Stuart v. Coldwell 
Banker Comm'l Group, Inc., 109 Wash.2d 
406, 417-22, 745 P.2d 1284 (1987). Stuart 
...l!Illinvolved a claim for negligent construc­
tion brought by a homeowners association 
against the builder-vendor of a condomin­
ium complex. The trial court had allowed 
the claim, but this court reversed, finding a 
tort remedy inappropriate for the damages 
pleaded. In reaching this conclusion, the 
court adopted the definition of economic 
loss set forth in Pennsylvania Glass Sand 
Corp. v. Caterpillar Tractor Co., supra: 

(W]here only the defective product is 
damaged, the court should identify 
whether the particular injury amounts to 
economic loss or physical damage. In 
drawing the distinction, the determina­
tive factor should not be the items for 
which damages are sought, such as re­
pair costs. ["]Rather, the line between 
tort and contract (10J must be drawn by 
analyzing interrelated factors such as 
the nature of the defect, the type of risk, 
and the manner in which the injury 
arose. These factors bear directly on 
whether the safety-insurance policy of 

10. As discussed in note 7. the term "eoonomic 
loss" is a conceptual device used to distinguish 
damages thought properly remediable only in 
contract from damages for which a tort remedy 
is deemed permissible. Thus, under the Penn­
sylvania Glass Sand analysis. economic loss de· 
scribes those damages falling on the contract 
side of "the line between tort and contract". 
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tort law or the expectation-bargain pro­
tection policy of warranty law is most 
applicable["] to the claim in question. 
Pennsylvania Glass Sand, at 1173. 

Stuart, 109 Wash.2d at 420-21, 745 P.2d 
1284. 

Defendants criticize Stuart for failing to 
acknowledge the flat rejection of the risk 
of harm approach by the United States 
Supreme Court. In East River Steamship 
Corp. v. Transamerica Delaval, Inc., su­
pra, the plaintiffs sued in tort to recover 
the costs of repairing defective supertank­
er turbines, and income lost when the tur­
bines failed to operate properly. Two low­
er federal courts dismissed the plaintiffs' 
claims, and the Supreme Court affirmed. 
Exercising its authority to determine the 
substantive admiralty law, the Court exam­
ined the policy justifications pro and con 
permitting a tort cause of action, and ulti· 
mately concluded that "a manufacturer in a 
commercial relationship has no .J§!l2duty un· 
der either a negligence or strict products-li­
ability theory to prevent a product from 
injuring itself." East River, 476 U.S. at 871, 
106 S.Ct. at 2302. 

In its opinion, the Court assessed the 
relative merits of several different concep­
tions of economic 108s. For purposes of 
the law of admiralty, it chose the concep­
tion that defendants urge us to adopt un­
der the WPLA. When a product damages 
only itself, and not persons or other proper­
ty, the Court held, the proper remedy lies 
in contract, not in tort, no matter what risk 
of harm the product defect poses, and no 
matter how the product injury occurred. 
Citing directly to Pennsylvania Glass 
Sand, the Court rejected the risk of harm 
approach, deeming it "too indeterminate to 
enable manufacturers easily to structure 

11. On this view, the Court in East River treated 
as economic loss damages incurred when a tur­
bine had failed at sea in a storm, notwithstand· 
ing that this particular product failure "posed a 
serious risk to persons, property, and the prod. 
uct Itself in the event the power failure occurred 
when there was some unrelated danger at sea 
that required a vessel with full power." East 
River Stumship Corp. v. Delaval Turbine. Inc., 
752 F.2d 903, 915 (3d Cir.1985) (en bane) (Beck· 
er, J., concurring and dissenting) (arguing that. 
under Pennsylvania Glass Sand, tort claim 
should lie for these damages). 

their business behavior." East River, 476 
U.S. at 870, 106 S.Ct. at 2802. In an appar­
ent response to Pennsylvania Glass 
Sand's suggestion that the risk of harm 
the product defect presents, rather than 
nature of the damages actually suffered, 
should determine whether a given product 
injury properly can be characterized as eco­
nomic loss compensable only in contract, or 
property damage remediable as a tort, see 
Pennsylvania Glass Sand, at 1173, the 
Court declared: 

We realize that the damage [a product 
suffers] may be qualitative, occurring 
through gradual deterioration or internal 
breakage. Or it may be calamitous. But 
either way, since by definition no person 
or other property is damaged, the result­
ing loss is purely economic. Even when 
the harm to the product itself occurs 
through an abrupt, accident-like event, 
the resulting 1088 due to repair costs, 
decreased value, and lost profits is essen· 
tially the failure of the purchaser to re­
ceive the benefit of ita bargain-tradi. 
tionally the core concern of contract law. 

(Citations omitted.) East River, 476 U.S. 
at 870, 106 S.Ct. at 2801.11 

...IJ.63The Supreme Court's East River opinion 
has persuaded a number of courts to aban­
don risk of harm analysis. The Third Cir­
cuit, which had imputed the risk of hann 
approach into Pennsylvania law in Penn­
sylvania Glass Sand, now predicts that 
because East River is "so persuasive", the 
East River definition "will be followed by 
Pennsylvania courts." Aloe Coal Co. v. 
Clark Equip. Co., 816 F.2d 110, 117 (3d 
Cir.), cert. denied, - U.S. -, 108 S.Ct. 
156, 98 L.Ed.2d 111 (1987). A federal dis­
trict judge has predicted that California 
and Illinois will do likewise.1z See PPG 

12. The predicted California reversal is especially 
significant. as Chief Justice Traynor's landmark 
opinion in Suly v. White Motor Co., 63 Cal.2d 9, 
403 P.2d 145. 45 Cal.Rplr. 17 (1965), provided 
the basis for the risk of harm approach. Su 
Suly, at 18.403 P.2d at 146 ("[A manufacturer] 
can appropriately be held liable for physical 
injuries caused by defects by requiring his 
goods to match a standard of safety defined in 
terms of conditions that create unreasonable 
risks of harm."). 
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Indw., Inc. v. Sundstrand Corp., 681 
F.Supp. 287, 291 (W.D.Pa.1988). Similarly, 
defendants urge us to abandon the ap­
proach we embraced in Stuart and join the 
courts that have accepted the EalJt River 
view. 

Of special relevance to our present task 
of ascribing meaning to "economic loss" in 
the context of the WPLA is EalJt River's 
observation that the risk of harm approach 
is "too indeterminate". An essential pur­
pose of tort reform in Washington was to 
address "[u]ncertainties within the tort sys­
tem (that) have resulted in increasing in· 
surance costs for product manufacturers, 
wholesalers, retailers and other parties in 
the chain of distribution of a product ... " 
S.Res. 140, 46th Leg., 1st Ex.Sess. (1979); 
see Talmadge, WalJhington'8 Product Lia­
bility Act, 5 U. Puget Sound L.Rev. I, 5-6 
(1981). To the extent risk of harm analysis 
increases uncertainty in tort litigation, 
therefore, the analysis may be iII suited to 
provide the missing statutory definition. 
See generally Brief of Amicus Washington 
Defense Trial Lawyers Association, at 3-
15. 

..J16c.The EalJt River approach, on the other 
hand, appears to provide more certainty. 
Firat, by restricting product injury claims 
to contract theories, the approach gives 
manufacturers the means to limit their lia­
bilities to predictable plaintiffs and 
manageable sums. See EalJt River, 476 
U.S. at 874, lOG S.Ct. at 2303. Second, by 
replacing awkward assessments of such 
imponderables as "the type of risk" with a 
bright-line rule, EalJt River reduces uncer­
tainty in judicial decisionmaking. 

In our opinion, however, this increased 
certainty comes at too high a price. If 
manufacturers can contract successfully 

13. Safety lona has been an important concern 
of WashingtOn product liability law. Su Maut· 
Ii v. ArmOlD" 4r Co., 75 Wash. 622, 135 P. 633 
(1913); Ulmer v. Ford Motor Co., 75 Wash.2d 
522. 452 P.2d 729 (1969); su generally Com­
ment. Product Liabilit}l Reform Proposals in 
Washinglon-.4 Public Policy Analysis, 4 U.Puget 
Sound L.Rev. 143. 146 (1980). 

14. Responding to Dean Keeton's contention that 
"a damaging event that hanns only the product 
should be treated as irrelevant to policy consid­
erations directing liability placement In ton", 

around liabilities for product injuries, a 
principal deterrent to unsafe practices-the 
threat of legal liability-will be lost. See 
Cloud v. Kit Mfg. Co., 563 P.2d 248, 250-51 
(Alaska 1977); Salt River Project Agri­
cultural Imp. If Power Dist. v. Westing­
house Elec. Corp., 143 Ariz. 368, 694 P.2d 
198, 211 (1984); Mid Continent Aircraft 
Corp. v. Curry Cy. Spraying Serv., Inc., 
572 S.W.2d 308,316-18 (Tex.1978) (Pope, J., 
dissenting). We do not believe this is what 
the Legislature intended when it enacted 
the WPLA. Like the common law actions 
they displaced, the causes of action auth~ 
rized by the WPLA place liability for inju­
ries resulting from hazardous product de­
fects on the manufacturers and distribu­
tors who are best positioned to avoid those 
injuries. In this respect, the WPLA pre­
serves the common law's concerns with 
product safety,l3 Cf, Model Uniform Prod­
uct Liability Act, 44 Fed. Reg. 62,713, 62,-
715 (1979) (identifying safety promotion as 
a formative concern of product liability leg­
islation). 

The Court's analysis in East River, we 
believe, unjustifiably dismisses the safety 
concerns attendant to product injuries 
caused by hazardous defects. For this rea­
son, we find East River's approach to eco­
nomic loss unsuited to what the Legisla­
ture intended under the WPLA. Product 
..J!!sinjuries, the Court says, do not raise 
safety concerns, but are "essentially" a per­
formance problem. EalJt River, 476 U.S. at 
870, 106 S.Ct. at 2302. It does not say why 
this is so, however. Cf. Mid Continent Air­
craft Corp. v. Curry Cy. Spraying Serv., 
Inc., supra at 316-17 (Pope, J., dissent­
ing).u Also unsupported is the Court's 
assertion that U[t]he tort concern with safe-

Keeton. Annual Survey 01 Te:uu lAw, Torts, 32 
Sw.LJ. I, 5 (1978), Justice Pope asks: "Why?" 
The case of a hazardous defect that causes an 
accident injuring the defective product presents 
"the same defect, the same unreasonableness. 
the same danaerousness. and the same accident 
that would have supponed an action for dam­
ages for personal injuries and to 'other' proper· 
ty. The elimination of those criteria as to the 
product itself is at best an arbitrary distinction, 
and I find no policy reason to justify it." Mid 
Continent Aircraft Corp .• at 316-17. 
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ty is reduced when an injury is only to the 
product itself." East River, 476 U.S. at 
871, 106 S.Ct at 2302. Listing the types of 
losses product injury generates, and re­
marking that "[l]osses like these can be 
insured", East River, at 871-72, 106 S.Ct. 
at 2302~3, the Court says nothing to ex­
plain why safety concerns are not implicat­
ed.15 

In contrast to the East River approach, 
risk of harm analysis appropriately accom­
modates the safety and risk-spreading poli­
cies that underlie the law of product liabili­
ty, and "provides a workable and accurate 
distinction between accidents that should 
be actionable in tort and losses that should 
remain in the domain of warranty law." 
Comment, Asbestos in Schools and the 
Economic Loss Doctrine, 54 U.Chi.L.Rev. 
Z:17, 300 (1987). Under this analysis, the 
fact that a hazardous product defect has 
injured only the product itself, and not 
persons or other property, is properly re­
garded as a "pure forillity". Consumers 
Power Co. v. Curtiss-Wright Corp., 780 
F.2d 1093, 1099 (3d Cir.1986). Thus, the 
same remedy is made available for this sort 
of injury as would be available if the prod­
uct defect had injured something or some­
one else. See, e.g., Consumers Power Co. 
v. Curtiss-Wright Corp., supra at 1099; 
Cloud v. Kit Mfg. Co., supra. "[N]o logi­
cal distinction" exists between these cir­
cumstances to justify different treatment 
under the law. Seely v. White Motor Co., 
63 Ca1.2d 9, 22, 403 P.2d 145, 45 Cal.Rptr. 
17 (1965) (Peters, J., concurring and dis­
senting). And no evidence exists that the 
Legislature intended to create the distinc­
tion that logic does not sanction. 

To say that the WPLA incorporates the 
risk of harm approach to economic loss 
does not fully answer the question certified 
by the federal court, however. Further 
refinement of the analysis is necessary to 

15. We are not the first court East River has 
failed to persuade against the risk of harm ap­
proach. In Btuscorp Leasing &- Fin. Corp. v. 
Agusta Avitztion Corp., 813 F.2d 272, 277 (9th 
Cir.1987), the Ninth Circuit predicted that. Easl 
River notwithstanding. Oregon will adhere to 
the risk of harm approach it adopted in RUSS8l1 
v. Ford Motor Co .• 281 Or. 587. 575 P.2d 1383 
(1978). And in Grunville v. W.R. Grace &- Co., 

determine the sort of remedy that is avail­
able to WWP with respect to its insulator 
replacement plans. A majority of courts 
that follow the risk of harm approach apply 
a "sudden and dangerous test", distin­
guishing economic loss from other dam­
ages principally according to the manner in 
which the product failure has occurred. If 
the failure is the result of a sudden and 
dangerous event, it is remediable under 
tort principles. If no such event has 0c­

curred, the product failure is deemed ec0-

nomic loss. See, e.g., Cloud v. Kit Mfg. 
Co., supra at 250-51; Pennsylvania Glasa 
Sand Corp. v. Caterpillar Tractor Co., 
652 F.2d 1165, 1171-73, 1174-75 (3d Cir. 
1981); cf. Stuart v. Coldwell Banker 
Comm'l Group, Inc., 109 Wash.2d 406, 
421,745 P.2d 1284 (1987) (tort recovery for 
balcony rotting unavailable for this rea­
son). Opposed to this "sudden and danger­
ous" test is a more evaluative approach 
that proceeds on the theory that a product 
user should not have to suffer a calamitous 
event before earning his remedy. See, e.g., 
Stuart v. Coldwell Banker Comm'l 
Group, Inc., supra at 425, 745 P.2d 1284 
(Callow, J., concurring in part,.J1e'rdissenting 
in part); Moorman Mfg. Co. v. National 
Tank Co., 91 IlI.2d 69, 97-98, 61 Ill.Dec. 
746, 435 N.E.2d 443 (1982) (Simon, J., spe­
cially concurring); Seely v. White Motor 
Co., 63 Ca1.2d 9, 22 n. 2, 403 P.2d 145, 45 
Cal. Rptr. 17 (1965) (Peters, J., concurring 
and dissenting). See generally Kishwau­
kee Comm'ty. Health Servs. Ctr. v. Hospi­
tal Bldg. & Equip. Co., 638 F.Supp. 1492, 
1497-98 (N.D.Ill.1986) (describing "actual" 
and "potential" versions of risk of harm 
formula). 

We do not now decide which of these 
approaches is appropriate under the 
scheme of the WPLA. Neither the parties 
nor the amici curiae have addressed this 

827 F.2d 975. 976-78 (4th Cir.1987), the Fourth 
Circuit predicted that South Carolina would fol· 
low risk of harm analysis in asbestos cases. Su 
also Board of Educ. v. A, C &- S, Inc., 171 
IIl.App.3d 737. 121 III.Dec. 643, 525 N.E.2d 950 
(1988) (applying risk of harm analysis in asbes­
tos case; no substantive discussion of East Riv­
er). 
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issue. and, insofar as the case is moot and to police officer's approach; (2) malicious 
a definitive answer is not necessary to as· mischief was not lesser-included offense of 
sist the federal court, we defer the ques- attempted burglary; but (3) State did not, 
tion to a future case. as matter of due process, have to specifical­

IV 

In response to the questions certified 
from the federal court, we hold that the 
WPLA preempts common law remedies; 
that the statute provides no remedy for 
"economic loss"; and that "economic loss" 
within the context of the statute is deter­
mined by a risk of harm analysis. 

CALLOW, CJ., and UTl'ER, 
BRACHTENBACH, DOLLIVER, 
PEARSON, ANDERSEN and SMITH, 
JJ., concur. 

DORE, Acting· C.J., concurs in result 
only. 

112 Wash.2d 867 
....IJ!rrSTATE of Wuhlngton. Reepondent, 

v. 

Destin JACKSON, Petitioner. 

No. 55278-9. 

Supreme Court of Washington, 
En Bane. 

June 29, 1989. 

As Charged July 28, 1989. 

Defendant was convicted of attempted 
second~egree burglary by the Superior 
Court, King County, Richard M. Ishikawa, 
J., and he appealed. The Court of Appeals, 
Coleman, J., 51 Wash.App. 100, 751 P.2d 
1248, affirmed, and defendant petitioned 
for further review. The Supreme Court, 
Callow, C.J., held that: (1) no inference 
could be drawn that defendant was at­
tempting to enter building with attempt to 
commit crime therein, within meaning of 
attempted burglary statute, merely be­
cause he had repeatedly kicked door prior 

774P.2d-27 

ly plead the crime which defendant intend­
ed to commit inside buiJding in order to 
charge defendant with attempted burglary. 

Reversed and remanded. 

Durham, J., dissented and filed opinion 
in which Brachtenbach, J., concurred. 

1. Burglary 41=29 
No inference could be drawn that de­

fendant was attempting to enter building 
with intent to commit crime therein, within 
meaning of attempted burglary statute, 
merely because defendant had repeatedly 
kicked door to building prior to police offi­
cer's approach. West's RCWA 9A.52.040. 

2. Criminal Law ",,"306 
"Presumption" is assumption of fact 

which law requires to be made from anoth­
er fact or group of facts, and it deals with 
legal processes. 

See publication Words and Phrases 
for other judicial constructions and 
definitions . 

3. Criminal Law ..... 306 
"Inference" is logical deduction or con­

clusion from an established fact, and it 
deals with mental processes. 

4. Criminal Law ..... 306 
Inference may be drawn from proven 

facts only if inference is rationally related 
to proven facts. 

S. Criminal Law """307 
Criminal statutory presumption is COD­

stitutional only if presumed fact follows 
beyond a reasonable doubt from proven 
fact. 

6. Criminal Law ",,"1172.2 
Instructional error, which permitted ju­

rors to infer element of crime charged 
from facts that could reasonably support 
other conclusion, was prejudicial. 

7. Indictment and Information ..... 191(2) 
Malicious mischief is not lesser-includ­

ed offense of attempted burglary, as one 
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In summary, the vouching and hearsay 1. Judgment e=>181(2), 185(2) 
testimony of Bennett and S, when com- Motion for summary judgment should 
bined with the prosecutor's improper ques- be granted if there is no genuine issue of 
tioll!! and closing remarks, prevented Alex- material fact or if reasonable minds could 
andE!r from obtaining a fair trial. Coe, 101 
Wash.2d at 789, 684 P.2d 668; State v. 
Oughton, 26 Wash.App. 74, 85, 612 P.2d 
812, review denied, 94 Wash.2d 1005 

reach only one conclusion on that issue 
based upon the evidence construed in the 
light most favorable to nonmoving party. 

(198.0). Accordingly, we reverse the judg- 2. Judgment e=>185(6) 
ment and remand for a new trial. 

GROSSE, C.J., and KENNEDY, J., 
concur. 

64 Wash.App. 128 

...l.1,2eWanda WEATHERBEE, Appellant, 

v. 

Lennart K. GUSTAFSON and Judi A. 
GIllstafson, his wife; Gustafson Build­
ers Corp., a Washington corporation; 
arid Pittway Corp., a foreign corpora­
tion, Respondents. 

No. 26742-6-1. 

Court of Appeals of Washington, 
Division 1. 

Feb. 3, 1992. 

Homeowner brought action against 
manufacturer of smoke detector and build­
er that installed it to recover injuries re­
sulting from fire, and builder moved for 
summary judgment. The Superior Court; 
Kinl~ County, James Dore, J., granted the 
moti.on,· and homeowner appealed; The 
CoUI:1; of Appeals, Kennedy, J., held that 
evidence presented fact issue as to whether 
failu.re of smoke alarm to sound proximate­
ly caused injuries, thus precluding sum­
mary judgment. 

Reversed and remanded. 

Granting of summary judgment is 
proper if nonmoving party, after motion is 
made, fails to establish any facts which 
would support essential element of its 
claim. 

3. Judgment e=>185(2) 

Burden is on nonmoving pa.rty to make 
out prima facie case concerning essential 
element of claim, if party moving for sum­
mary judgment first shows that there is 
absence of evidence to support nonmoving 
party's case . 

4. Judgment e=>185.3(21) 

Summary judgment motion by manu­
facturer and installer of allegedly defective 
smoke detector did not eliminate competent 
evidence in the record from which finder of 
fact could draw reasonable inferences in 
support of essential elements of home­
owner's claim that defective smoke detec­
tor proximately caused injuries resulting 
from fire, and thus did not shift burden of 
proof to nonmoving homeowner. 

5. Judgment *,,185.3(21) 

Evidence that smoke from burning pil­
low awakened person in bed created genu­
ine issue of material fact as to whether 
failure of smoke alarm to sound proximate­
ly caused injuries resulting from exploding 
pillow, thus precluding summary judgment 
in suit against manufacturer and installer 
of alarm. 

J.l,29Kirk R. Wines, Seattle, for appellant. 

Lish Whitson, Helsell, Fetterman, Martin 
Todd & Hokanson, Merrick Hofstedt & 
Lindsey, Thomas V. Harris, Seattle, for 
respondents. 
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KENNEDY, Judge. 
Appellant Wanda Weatherbee appeals 

the trial court's grant of summary judg­
ment to the manufacturer and installer of a 
smoke alarm which she claims was defec­
tive and that the defect was a proximate 
cause of injuries she received during a fire 
in her home. We reverse. 

I 
On the night of December 25, 1984, ap­

pellant was at her home with a companion, 
Mr. Chase. Sometime that night the appel­
lant lit a votive candle and placed it in the 
headboard of her waterbed. The appel­
lant's pillow apparently came into contact 
with the candle and began to burn. Appel­
lant testified that she believed that this 
occurred when she...JJ,wshifted her position 
and the pillow was moved. Appellant testi­
fied that she was awake at this time, and 
that her companion was also awake. How­
ever, Mr. Chase stated in deposition that he 
had been asleep and that he was awakened 
by the presence of smoke. 

Upon noticing appellant's pillow in 
flames, Mr. Chase testified that he attempt­
ed to move the pillow, and it exploded. 
Molten fragments landed on the appellant, 
and as a result she was burned. Although 
she was awake before the pillow exploded, 
appellant testified at deposition that she 
did not feel any heat or smell or see any 
smoke until after the pillow exploded. Ap­
pellant testified that she did smell smoke 
when she stood up and after she had been 
burned, but that generally, her sense of 
smell was not very good. 

Prior to this incident, appellant had con­
tracted with respondent Gustafson Build­
ers Corp., owned by respondents Lennart 
and Judi Gustafson, to perform substantial 
remodeling of her house. The remodeling 
occurred in September and October of 
1984. A new smoke detector, a "First 
Alert" model manufactured by respondent 
Pittway Corp., was installed at this time. 

Appellant filed the instant suit on Au­
gust 14, 1987, alleging negligence on the 
part of the manufacturer and the installer 
of her smoke detector. Appellant claims 
that the smoke detector was not installed 

or tested properly and was non-functioning 
at the time of the fire. The smoke detector 
was located in the hallway across from the 
appellant's bedroom door, and the bedroom 
door was open at the time of the fire. 

On June 11, 1990, respondent Gustafson 
filed a motion for summary judgment 
claiming that the allegedly defective instal­
lation of the smoke alarm could not be 
considered the proximate cause of the ap­
pellant's injuries. On June 12, 1990, re­
spondent Pittway filed a similar motion, 
also claiming that the allegedly defective 
smoke alarm could not be considered the 
proximate cause of the appellant's injuries. 
Summary judgment was granted to Gustaf­
son on July 2Llllll1990, and to Pittway on 
July 3, 1990. Appellant filed a motion for 
reconsideration and filed with it a personal 
declaration regarding several of the facts 
pertinent to the incident. The motion for 
reconsideration was denied on July 27, 
1990. This appeal followed. 

II 

[1-3] In determining whether an order 
of summary judgment is correct, this court 
is to engage in the same inquiry as the trial 
court. Rhea v. Grandview Sch. Dist. J. T 
116-200, 39 Wash.App. 557, 559, 694 P.2d· 
666 (1985). A motion for summary judg­
ment should be granted if there is no genu­
ine issue of material fact or if reasonable 
minds could reach only one conclusion on 
that issue based upon the evidence con­
strued in the light most favorable to the 
non-moving party. Sea-Pac Co. v. United 
Food and Comm'l Workers Local Union 
#, 103 Wash.2d 800, 802, 699 P.2d 217 
(1985). The granting of summary judg­
ment is proper if the non-moving party, 
after the motion is made, fails to establish 
any facts which would support an essential 
element of its claim. Young v. Key Pha,.. 
maceutica18, Inc., 112 Wash.2d 216, 225, 
770 P.2d 182 (1989) (citing Celot6z Corp. v. 
Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 
2552, 91 L.Ed.2d 265 (1986». The burden 
is on the non-moving party to make out a 
prima facie case concerning an essential 
element of the claim if the moving party 
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first shows that there is an absence of 112 Wash.2d at 225, 770 P.2d 182 (quoting 
evid,ence to support the non-moving party's Celotex Corp., 477 U.S. at 322-23, 106 S.Ct. 
case. Young, supra; see also Hash v. at 2552-53). 
Children ~ Orthopedic Hasp., 110 Wash.2d 
912, 915, 757 P.2d 507 (1988). 

[ 4 ] Respondent claims that appellant 
failed to establish any facts which would 
support a finding that the allegedly defec­
tive smoke alarm was the proximate cause 
of her injuries, and thus under Young the 
burden shifted to her and summary judg­
ment was properly entered. In Young this 
state's Supreme Court adopted the reason­
ing in Celotex Corp., 477 U.S. at 325, 106 
S.Ct. at 2553-54, by explicitly stating that 
if the moving party in a summary judg­
ment action shows the absence of an issue 
of material fact on an essential element 

.l1.320:f a claim, the burden shifts to the non­
moving party to demonstrate the existence 
of a.n issue of material fact in order to 
avoid summary judgment. Young, 112 
Wash.2d at 225, 770 P.2d 182. 

Finding that a pharmacist's testimony 
can never be competent evidence as to the 
proper standard of care of a physician prac­
ticing a medical specialty, and that the only 
evid,!mce as to the proper standard of care 
which plaintiff had presented was in the 
foml of an affidavit from a pharmacist, the 
Young court ruled that the plaintiff had 
failed to establish a material fact as to 
breach of duty and affirmed the summary 
judgment. Young, 112 Wash.2d at 227-28, 
770 P.2d 182. 

Although the test of summary judgment 
was approached somewhat differently, nei­
ther the Celotex court nor the Young court 
altered the historic rules regarding sum­
mary judgment. As reasoned by the court 
in Young, where a party fails to demon­
strate an issue of material fact, " 'there can 
be "no genuine issue as to material fact," 
[under CR 56] since a complete failure of 
proof concerning an essential element of 
the nonmoving party's case necessarily ren­
ders all other facts immaterial.''' Young,· 

I. There is some dispute as to whether this court 
should consider the declaration of the appellant 
filed with her motion for reconsideration to be 
part of the factual record, since this affidavit 
was not presented at the time the court con­
sidered the original motion. According to the 

The Young court simply clarified that to 
successfully move for summary judgment 
a party must demonstrate a lack of evi­
dence or a material fact which cannot be 
rebutted. Young, 112 Wash.2d at 225, 770 
P.2d 182. The evidence and all reasonable 
inferences therefrom must still be exam­
ined in the light most favorable to the 
nonmoving party to determine if there are 
genuine issues of material fact for trial. 
Young, 112 Wash.2d at 226,770 P.2d 182. 
In the present case, unlike Young, the 
claims of the moving parties dic:l not elimi­
nate competent evidence in the record from 
which a finder of fact could draw reason­
able inferences in support of the essential 
elements of appellant's claim. Therefore, 
the burden of proof in the present case did 
not shift to the appellant, and summary 
judgment in favor of respondent was incor­
rect. 

[5] Respondents Gustafson and Pittway 
contend that the appellant failed to provide 
any competent evidence that11;ls€ven if the 
smoke alarm were not properly working, 
this was a proximate cause of her injury 
and that this lack of evidence on a prima 
facie portion of her claim defeated her 
claim under Young. Respondents make a 
sweeping conclusion that there was a lack 
of evidence showing prima facie proximate 
cause, by merely claiming that there was 
no evidence establishing that the smoke 
alarm would have gone off had it been 
working or that Mr. Chase would have 
acted any differently in throwing the pillow 
had the alarm gone off.! We disagree. 

The respondents claim that the smoke 
alarm would not have gone off before the 
pillow exploded because Ms. Weatherbee 
testified that she noticed no smoke or felt 
no heat until after the explosion, and there­
fore there would have been no smoke to set 

trial court's order dismissing the motion for 
reconsideration, it was considered by the trial 
court, and this court considers ail of the evi· 
dence before the trial court. See Rhea, supra. 
However, the declaration of the appellant in no 
way changed the evidence below. 
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off a functioning alarm. However, such 
conjecture does not eliminate the reason­
able inference that a working smoke alarm 
would have gone off. The respondents in­
troduced no evidence that smoke alarms 
are ever less sensitive to smoke than hu­
man beings or that this alarm would have 
been in the present case. Furthermore, 
respondents ignore the fact that appellant's 
companion Mr. Chase testified that he was 
asleep, and that smoke actually awakened 
him and alerted him to the fire danger. 

It certainly is a reasonable inference that 
if there was sufficient smoke to wake Mr. 
Chase there would have been sufficient 
smoke, particularly in the upper part of the 
house where smoke travels, to activate the 
alarm, even if Ms. Weatherbee did not see 
or smell the smoke. Although Mr. Chase 
did not claim that'he would have responded 
differently had the alarm gone off, it is 
also a reasonable inference that had the 
alarm alerted Ms. Weatherbee, she could 

...lJ.84have moved before Mr. Chase grabbed 
her pillow which then exploded. 

Thus, contrary to respondents' conten­
tion, there is evidence of material facts 
which support proxiniate causation in the 
present case. Young does not stand for 
the proposition that the respondents can 
make a bald assertion unsupported by fae­
tual evidence and thereby shift the burden 
of proof to appellant, when there is evi­
dence giving rise to questions of material 
fact in all parts of her claim. As noted 
above such evidence is present in this case. 
Therefore, we reverse the judgment of the 
trial court and remand for trial. 

WEBSTER, A.C.J., and PEKELIS, J., 
concur. 

64 Wash.App. 158 

...1158FIRST INTERSTATE BANK OF 
WASHINGTON, N.A., a national bank­
ing association and Washington Mutual 
Savings Bank, a State chartered bank, 
Plaintiffs, 

v. 

NELCO ENTERPRISES, INC., a Wash­
ington corporation, Jack L. and'Valarie 
J. Nelson, husband and wife, Max S. 
and Nita Burrup, husband and wife, 
Milo L. and Labarbara G. Stanfield, 
husband and wife, Demar and Dorothy 
N. Gale, husband and wife, BNS Associ­
ates, a partnership, Respondents, 

Western Frontiers, Inc., (now called Ha­
gadone Hospitality Co., an Idaho corpo­
ration), Magnuson Washington, Inc., a 
Washington corporation, Magnuson 
Limited Partnership, an Idaho limited 
partnership, Appellants, 

Harry F. and Jane Doe Magnuson, hus­
band and wife, Jerald J. and Jane Doe 
Jaeger, husband and wife, Henry W. 
and Jane Doe Taylor, husband and 
wife, Richland Associates, a Washing­
ton I~mited partnership, Nelson and 
Gale, Inc., a Washington corporation, 
Old National Leasing Co., a Washing­
ton corporation, Holiday Inns, Inc., a 
foreign corporation, Miero-Cable Com­
munications Corporation, (formerly 
Tri-Cities Cable Systems, Inc.), a Wash­
ington corporation, Ceiling and Interi­
or Systems Supply, Inc., a Washington 
corporation, Mamoun and Jane Doe 
Sakkal, husband and wife, d/b/a Res­
taurant and Hotel Design, Tempeo 
Heating and Air Conditioning, Inc., a 
Washington corporation, Chinook Con­
struction, Inc., a Washington corpora­
tion, State of Washington, Department 
of Revenue, United States of America, 
Federal Tax Liens, Thyddloughs Corpo­
ration, a Washington corporation, 
Creative Travel Inc., a Washington cor­
poration, Robert W. and Jean McKee, 
husband and wife, d/b/a Career Servic­
es, F.B. Burnham, Lessor of personal 
property, General Data, Inc., a Wash­
ington corporation, Pepsi-Cola Bot-
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79 Wash.2d 586 

ClemMt ZUKOWSKY and Crystal Zukowsky, 
husband and wife, Appellants, 

v. 
George BROWN and Marilyn Brown, hus­

band and wife, Respondents. 

No. 41420. 

Supreme Court of Washington. 
En Bane. 

Sept. 2, 197]. 
nehenring Denied Nov. 5, 1971. 

Action by husband and wife against 
boat owners to recover for inj uries wife 
~>tlstained when helm seat she was occupy­
ing on defendants' pleasure boat collapsed 
during cruise on waters of Pl1get Sound. 
The Superior Court, Pierce County, en­
tered judgment on jury verdict for defend­
ants, and plaintiffs appealed. The COllrt 
of Appeals, Harold J. Petrie, J., 1 Wash, 
App. 94, 459 P.2d 964, reversed and re­
manded, and petition for review was grant. 
ed. The Supreme Court, :.reill, J., held 
that it was reversible error to instruct on 
contributory and comparative negligence 
where there was evidence from which jury 
could find negligence on part of boat own­
ers and only evidence of conduct of guest 
which could be considered as having con­
tributed to accident was her sudden turn­
ing on scat, accompanied by possibility that 
she had kicked supporting post while turn­
ing, and it could not be said with certitude 
that jury did not base its generat" verdict 
for defendant on conjectured negligence of 
plaintiff as an independent intervening 
cause. 

Remanded for new trial. 

Hill, J. pro tem., concurred in result: 
Finley and Hunter, JJ., concurred in result 
and filed opinion; Rosellini, J" filed dis­
senting opinion in which Hale, J., con­
curred; Wright, J., did not participate. 

I. Admiralty ~I 
Where collapse of helm seat on pleas­

ure boat, with resultant injury to guest 
passenger, occurred in the waters of Puget 
Sound, substantive law to be applied in 

action to recover from boat owner was that 
which would have becn applicable had the 
action been brought in federal district court 
tinder that court's admiralty jurisdiction; 
however, in applying that law, the rules of 
pleading, practice and evidence were those 
of state law. (Per Neill, J., with three 
judges conc\lrring and three judges con­
curring in resLtlt.) 28 U.S.c.A. § 1333. 

2. Shipping ~79 
Under federal maritime law, no dis­

tinction between invitee and licensees is 
applied in personal injury action. (Per 
Neill, J., with three judges concurring and 
three judges concurring in result.) 

3. Shipping e=>79 
Owner of a ship in navigable waters 

owes to all who an, on board for purposes 
not inimical to his" legitimate interests the 
duty of exercising reasonable care tinder 
the circumstances. (Pcr Neill, J., with 
three judges concurring and thl'ee judges 
concurring in result.) 

4. ShippinG $=80 
Boat owner owed to guest, who sus· 

tained injury when helm seat in which she 
was sitting collapsed while boat was cruis­
ing on waters of Puget Sound, the duty of 
exercising reasonable care under the cir­
cumstances. (Per Neill, J., with three 
judges concurring and three judges con­
curring in result.) 

5. Negligence e=:>97 
Under the federal maritime doctrine of 

c~mparative negligence, contributory negli­
gence, however gross, does not bar recov­
ery, but only affects the amount recover­
able. (Per Neill, J., with three judges 
concurring and three judges concurring in 
result.) 

6. Appeal an'd Error ~I064(I) 
Negligence e=>138(4) 
Shipping e=:>86(3) 

It was reversible error to instruct on 
contributory and comparative negligence, 
in actIon to recover from boat owner for 
injuries guest sustained when helm seat 
collapsed, where there was evidence from 
which jury could find negligence on part 
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of boat owners and only evidence of con­
duct of guest which could be considered as 
having contributed to accident was her 
sudden turning on the seat, accompanied by 
possibility. that she had kicked supporting 
post while turning, and it could not be said 
with certitude that jury did not base its 
general verdict for defendant on conjec­
tured negligence of guest as an independent 
intervening cause. (Per Neill, J., with 
three judges concurring and three judges 
concurring in result.) 

7. Negligence ~136(6) 
Applicability and procec1ural effect of 

doctrine of res ipsa loquitur are questions 
of law. (Per Neill, ]., with three judges 
concurring and three judges concurring in 

. result.) 

8. Negligence ~121(2) 
To support application of doctrine of 

res ipsa loquitur the inference of negli­
gence must be legitimate, that is, the dis­
tinction between what is mere conjecture 
and. what is a reasonable inference from 
the facts and circumstances must be recog­
nized and it is not enough that plaintiff 
has suffered injury or damage, as it is nec­
essary that the manner and circumstances 
of the damage or injury be of a 'dnd that 
do not ordinarily happen in the absence of 
someone's negligence. (Per Neill, J.. with 
three judges concurring and three Judges 
concurring in result.) 

9. Negligence ~121(2) 
Instrumentality which caused the dam­

age or injury must have been in the actual 
or constructive control of defendant before 
doctrine of res ipsa loquitur may be ap­
plied; to satisfy such requirement, degree 
of control must be exclusive to the extent 
that it is a legitimate inference that defend­
ant's control extended to the instrumental­
ity causing injury or damage. (Per Neill, 
J., with three judges concurring and three 
judges concurring in result.) 

10. Negligence ~121(2) 
To justify resort to doctrine of res 

ipsa loquitur it is not· necessary that plain­
tiff's evidence both support a reasonable 

inference that defendant was negligent and 
preclude the possibility that defendant can 
establish a defense based on plaintiff's 
conduct. (Per Neill, ]., with three judges 
concurring and three judges concurring in 
result.) 

II. Shipping ~86(2%) 
Where guest on pleasure boatestab­

Hshed that she was injured when helm seat 
on which she was sitting collapsed and that 
defendant was in ownership and control of 
boat and had removed and replaced helm 
seat several times and there was nothing so 
unreasonable or abnormal in her use of 
seat as to support a claim of contributory 
negligence, or prevent inference of de­
fendant's negligence from arising· in the 
first instance, doctrine of res ipsa loquitur 
was applicable. (Per Neill, J., with three 
judges concurring and three judges con­
curring in result.) 

12. Negligence iPI21(2) 
When the manner and circumstances 

of an event causing injury or damage pro­
vide circumstantial evidence giving rise to 
legitimate inference of negligence, plaintiff 
should not be denied the effect of that 
evidence for the sole reason that he has al­
so provided direct evidence of specific 
cause; however, permissible scope of the 
inference may be limited where plaintiff's 
evidence of a specific cause is conclusive 
as a matter of law. (Per Neill, ]., with 
three judges concurring and three judges 
concurring in result.) 

13. Negligence ~121(2) 
In a given case, the procedural effect 

of res ipsa loquitur depends on the strength 
of the inference to be drawn from the 
circumstances in evidence and the strength 
of the inference varies not only according 
to the manner of the particular occurrence, 
but also with the standard or degree of care 
which defendant owed to plaintiff in con­
nection with the occurrence. (Per Neill, 
J., with three judges concurring and three 
judges concurring in result.) 

14. Negligence ca:-138(2) 
Res ipsa loquitur is properly treated the 

same as any other circumstantial evidence 
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in instructions to the jury. (Per Neill, J., Neal, Bonneville, Hughes & Viett, WiI­
with three judges concurring and three )jam G. Viert, Tacoma, for respondents. 
judges concurring in result.) 

15. Negllgellce <S=IS8(2} 
A res ipsa loquitur instruction should 

not be given in addition to other circum­
stantial evidence instructions. (Per Neill, 
J., with three judges concurring and three 
judges concurring in result.) 

16. Negligence €=>f 38(4) 
Instruction that neither negligence nor 

contributory negligence could be assumed 
merely because the evidence showed that an 
accident happened was erroneously given 
where there was no substantial evidence of 
contributory negligence; instruction also 
could have amounted to a "special quirk" 
requiring counterbalancing "pinpoint" in­
struction on res ipsa loquitur inference. 
(Per Neill, J., with three judges concurring 
and three judges concurring in result.) 

17. Negligence €=>138(2) 

Appropriate instruction, where doc· 
trine of res ipsa loquitur was applicable, 
would have been, in substance, that neg­
ligence could not be assumed merely be­
cause damage or injury had occmred but 
that it was required to be proved and that 
such proof could be shown either by direct 
evidence or by reasonable inference from 
the manner and circumstances of the event 
causing injury or damage. (Per Neill, J., 
with three judges concurring and three 
judges concurring in result.) 

18. Wltnesae, ~282' 
When a party is called as a witness by 

the adverse party, the witness is adverse, 
thus permitting the calling party the leeway 
of leading questions on direct examination; 
conversely, on cross-examination of that 
witness by his own counsel, the witness re­
mains adverse to the calling party and lead­
ing questions are not permitted. (Per 
Neill, ]., with three judges concurring and 
three judges concurring in result.) 

• 
McCormick, Hoffman, Rees & Arnold, 

Paul Hoffman, Jr., Tacoma, for appellants. 

NEILL, Associate Justice. 

Plaintiffs appealed from a judgment of 
dismissal following a verdict for defendants 
in this personal injury action.· The court 
of appeals reversed and remanded for a 
new trial. Zukowsky v. Brown, 1 Vvash. 
App. 94, 459 P.2d 964 (1969). 

We granted defendants' petition for re­
view which challenges two of the conclu­
sions of the court of appeals. However, 
plaintiffs' answer to that petition raises 
for review each assignment of error set 
forth in their opening brief in the court of 
appeals. By reason of this answer, we 
have considered al1 assignments of error 
presented there. 

Plaintiff wife was injured while a guest 
on defendants' pleasure boat during a cruise 
on waters of Puget Sound. She was in­
vited by defendant husband, operator of 
the boat, to sit on a seat across the pas­
sageway from his position at the helm. 
The seat was too high to permit her feet 
to touch the deck; so her legs were either 
dangling or wrapped around the supporting 
post. She had been seated 5 to 20 minutes 
when she turned rather suddenly on the 
seat to speak to her husband. The scat 
collapsed, throwing her to the deck, and 
causing the injuries for which redress is 
sought. 

The seat was a bench type (nonswivel) 
with folding back. It was attached to the 
bulkhead by hinges permitting it to fold 
against the bulkhead when not in use. To 
use the seat, it is lifted to a horizontal 
position and supported by a telescoping 
metal post. This post is in two sections: 
one section, permanently attached to the 
underside of the seat, is designed to slip 
into the section attached to the deck by 
two screws through a flange on the base 
of the post. This flange is connected to 
the post by a hinge device which permits 
the post to be placed in a horizontal posi­
tion when not in use. In its lIseable posi. 
tion, the seat is 40 inches above the deck 
of the passageway and 23 inches above the 
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decking on which it is supported-there 
being a 17-inch fise from the passageway 
deck to the top of the locker on which the 
seat rested; 

Immediately following Mrs. Zukowsky's 
fall, it was observed that the head of one 
screw of the supporting flange was broken 
off, with the body of the screw remaining 
in the wooden decking. The other flange 
screw had pulled out of the wood. 

Testimony indicated that the defendant 
husband had removed the flange and sup· 
porting post on several occasions,' but each 
time had replaced it with larger steel screws 
to insure a firm connection. Shortly prior 
to this accident, plaintiff hl1sbandhad fold­
ed the seat against the bulkhead to obtain 
access to the supporting locker, but he had 
replaced it in its position for use. 

There is no certainty as to the cause of 
the collapse of the seat. Experts testified 
concerning what may have happened. For 
example, if Mrs. Zukowsky lifted up on the 
seat, the telescoping joint of the post WOL1ld 
separate upon a rise of 2 inches. How­
ever, if the seat were improperly assembled 
by reason of the post joint meeting ,flush 
instead of telescoping, the resulting angle 
of the seat (the inboard portion of the 
seat would be about 2 inches higher than 
the outboard side attached to the bulk­
head) would be quite noticeable to a person 
sitting thereon. The breaking of the sc~ew 
and the pulling from the wood of the other 

I. AJJ the accident oceurred in the wuters of 
Puget Sound, the substantive law to be 
applied is that which would have been 
npplieo.ble hnd the action been brought in 
the admiralty court. 28 U.S.C. § 1333. 
Scuderov. Todd Shipyards Corp., 68 
Wash.2d 46, 385 P.2d 551 (1968). In 
applying that law, the rules of pleading, 
practice and evidence are those of this' 
court. Madruga v. Superior Court of Cal., 
346 U.S. 550, 74 S.Ct.298, 98 L.Ed. 290 
(1954); Red Cross Line v. Atlantic Fruit 
Co., 264 U.S. 109, 44 S.Ct. 274, 68 L.Ed. 
582 (1924); Maxwell v. Olsen, 468 P.2d 
48 (Alaska 1970): 

'Urider federal maritime lnw, no distinc­
tion betwoen invitees and licensees is IIP­
plied in personal injury actions. The 
applicable standard of <!are is set fortla 

screw indicates· a side or angle force in~ 

compatible with the downward pressure 
created by the weight of the person using 
the seat, Despite the varying theories of 
the experts, there is testimony from which 
a jury could find negligence of the de· 
fendants in either failing to properly set 
the supporting post in a telescoped posi­
tion or failing to properly inspect and 
maintain the supporting flange at its con· 
nection with the deck. 

The only evidence of conduct of the 
plaintiff which could be considered as hav~ 
ing contributed to the accident is hcr sud­
den turn on the seat, accompanied by the 
possibility that she kicked the supporting 
post while turning. 

[1;-5] The trial court instructed the 
jury on negligence, contributory negli· 
gence, and comparative negligence.1 We 
are in accord with the decision of the court 
of appeals that there was not sufficient 
evidence of contributory negligence to sup­
port a contributory negligence instruction 
and that, lacking evidence of contributory 
negligence, a comparative negligence in­
struction should not have been given. 

Defendant, having injected the contribu· 
tory and comparative negligence elements 
into the instructions, now contends that any 
error in these instructions was rendered 
moot by the defense verdict. This conten­
tion is based upon Nehrbass v. Bullan, 169 

in Kermarec v. Compagnie Generale 
Trunsntlant1Q.ue, 358 U.S. 625, 682, 79 
S.Ct. 406, 410, 3 L.Ed.2d 550 (1959): 

We hold that the owner of II ship in 
navigablo waters owes to all who are 
on board for purposes not inimical to 
his legitimate interests the duty of exer­
cising reasonable care under the cir­
cumstances of each case. 

Plaintiffs, as invited guests on defendants' 
vessel, were entitled to the benefit of the 
above rule. 

U nuer the fedoral maritime doctripe of 
comparative negligence, contributory neg­
ligence, however gross, does not bar reo 
covery, but only affects the amount re­
coverable. Scudcro v. Todd Shipyards 
Corp., supra, nnd cases cited. 
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Wash. 377,379, 13 P.2d 482 (1932), where issue not raised in the evidence applies. 
we said: Jablinsky v. Continental Pac. Lines, Ine., 

If the charge of negligence is refuted by 58 Wash.2d 702, 364 P.2d 793 (1961), and 
the jury's verdict, then the question of cases cited therein; Tergeson v. Robinson 
contributory negligence becomes im- Mfg. Co., 48 Wash. 294, 93 P. 428 (1908); 
material, and the instructions thereon see gene1'ally Wieh!, Instructing a Jury in 
inconsequential. Washington, 36 Wash_L.Rev. 378 (1961). 
In that case, the jury was instructed The instructions on contributory and com-

against considering contributory negligence parative negligence constitute reversible 
as to one of three plaintiffs. The jury error. 
returned a defense verdict as to all plain- Plaintiffs are entitled to a new trial at 
tiffs. Under the particular facts, we wefe which the jury should consider only the 
able to positively state that the jury had issues of defendants' negligence, proximate 
not proceeded beyond the question of de- cause, and damages. However, two further 
fendant's negligence to consider any ques- matters require our attention, withollt 
tion of contributory negligence by the other which we would merely affirm the court of 
two plaintiffs. The facts presented an appeals by the simple statement that the 
exceptional situation. petition for review had been improvidently 

[6] In the case at bar, the exceptional granted. 
circumstances of N ehrbass, supra., are not 
present. We cannot positively state, from 
the existence of a general verdict for the 
defendants in this case, that the jury must 
have determined that defendant was free 
from negligence and that its verdict was 
reached sans any influence of the er­
roneous instructions. The instructions 
spoke in comparative terms, thus encourag­
ing the jury to consider alleged contrib­
utory negligence in conjunction with its 
consideration of plaintiff's alleged negli­
gence. rather than distinct from and sub­
sequent to that determination. Further, 
we cannot say with certitude that the jury 
did not base its conclusion on a finding that, 
although defendant was negligent, the con­
jectured negligence of plaintiff was an 
independent intervening cause which re­
leased defendant from liability. Under 
these circumstances, the rule that it is 
prejudiCial error to instruct a jury on an 

2. The requested instruction reads: 
1 t is for you the jury to determino 

whether the maDner of injuries Ilustain· 
ed by Crystal Zukowsky. and the attend­
ant ciroumatances connected therewith, 
nre of such a character us would in 
your judgment, WDrrant fln inference 
that tlle injury would not hnve occurred 
bad due diligence in care been exercised 
by the defendant. 

The rule is that wnen an agency or 
instrumentality which produces injury 

48S P.2d-1B 

[7} The trial court refused plaintiffs' 
requested instruction on res ipsa loquitur.s 
The court of appeals agreed on the basis 
that a necessary element of that ,doctrine 
is not present. We agree that the' instruc,­
tion should not have been given, but for a 
different reason. In discussing our con­
clusion on this point, we reexamine the ap­
plicability and procedural effect of the 
doctrine. These issues are questions of 
la.w. S~e Nelson v. Murphy, 42 Wash.2d 
737,258 P.2d 572 (1953). 

We are concerned with a phrase born 
to the law of torts in 1863. Byrne v. 
Boodle, 159 Eng.Rep. 299, 2 H. & C. 722 
(1863). Literally translated. the words 
mean "the thing itself speaks," and 'as 
first used by courts they meant nothing 
more than that the particular manner and 
circumstances of an accident might "speak" 
sufficiently to support an inference of neg-

is under the control of a defendant or 
persons under defendant's supervision or 
control and the injury which occurred 
would ordinarilY not have resulted if 
those in control had used proper care, 
then, in the absence of satisfactory ex­
planation, you ue at liberty to infer, 
though you are not required to so infer, 
that the defendant was at some, point 
negligent and the negligence produced 
the lnjllry complained of by the plain. 
tiffs. 
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ligence by the trier of fact, enabling the in­
jured plaintiff to avoid nonsuit on that 
issue.. Thus, the phrase initially expressed 
a common-sense recognition of the po· 
tential efficacy -of circumstantial evidence. 
Unfortunately, in the generations since the 
concept was first enshrined in Latin, the 
phrase has developed an almost impen. 
etrable crust. 

From that casual utterance, dignified 
and magnified by the cloak of the learned 
tongue, there has grown by a most ex­
traordinary procesS' the "doctrine" of res 
ipsa loquitur. -It is a thing of fearful and 
wonderful complexity and ramifications, 
and the problems of its application and 
effect have filled the courts of all our 

-states with a multitude of decisions, baf­
fling and perplexing alike to students, at­

_ torneys and judges. 

Prosser, Res Ipsa Loquitur in California, 
37 Ca1.L.Rev. 183 (1949). 

We in Washington have not been spared 
this development. It would be unwieldy 
and of little use to attempt a complete re­
view of our prior case Jaw on the subject. 
However, some discussion is necessary to 
explain our conclusions: first, that res 
ipsa loquitur is applicable in this case; and,. 
second, that an instruction on the doctrine 
was properly refused. 

We first deal with the applicability .of 
res ipsa loquitur. In prior cases,s we have 
made -use of a formula first stated by 
Wigmore (4 Wigmore, Evidence § 2509 
(1st ed. 1905), repeated in 9 Wigmore, 
Evidence § 2509 (3d ed. 1940» and set 
forth· by Prosser as the "conditions usu­
ally stated." (Prosser, Torts § 42 (2d ed. 
1941) at 201, and § 39 (3d ed. 1964) at 218.) 

Further proof of negligence is not es­
sential to take a case to the jury or to 
overcome challenges to the sufficiency of 
the evidence where (1) the accident or 
occurrence producing the injury is of a 
kind which ordinarily does not happen in 
the absence oi someone's negligence, (2) 

3. Horner v. Northern Pac. Beneficial Ass'n 
Hosps., Inc., 62 Wash.2d 351, 382 P.2d 
518 (1968). Accord: Miles v. st. Regis 

the injuries are caused by an agency or 
instrumentality within the exclusive con­
trol of the defendant, and (3) the in­
jury-causing accident or occurrence is 
not due to any voluntary action or con­
tribution on the part of the plaintiff. 

Horner v. Northern Pac. Beneficial Ass'n 
Hosps., Inc., 62 Wash.2d 351, 359, 382 P.2d 
518 (1963). 

Dean Prosser has criticized this state­
ment of conditions: 

With this statement in our greatest 
legal text, res ipsa loquitur was reduced 
to a formula-a catchword easy to repeat 
as a substittlte for consideration of the 
evidence. Unhappily the proof of facts 
by facts is not capable of reduction to a 
formula j it has an inconvenient habit of 

depending always up'on the facts. Text 
writers have much to answer for in this 
world. The strict and literal application 
qf Wigmore's formula has led to such 
absurd results as the Rhode Island case 
in which, in the defendant's department 
store, the plaintiff sat down in a chair 
that collapsed, and a directed verdict for 
the defendant was affirmed lip on the 
ground that both "user" and "control" 
of the chair were in the plaintiff "at 
the time of the injury." 

(Footnote omitted.) Prosser, Res Ipsa 
Loquitur in California, 37 Ca1.L.Rev. 183, 
187 (1949). 

The comment by Dean Prosser is 
apropos, as here the court of appeals held 
that the third element of the Wigmore 
formula is not satisfied in that Mrs. Zu­
kowsky's turning on the seat constituted 
"voluntary action or contribution" by plain­
tiff. There is no indication that plaintiff's 
conduct was anything other than a reason­
able, normal, -natural and foreseeable act. 
Nonetheless, under a strict and literal ap­
plication of the third element in the form­
ula, Mrs. Zukowsky is not entitled to the 
benefit of res ipsa loquitur. Reason im-

Paper Co., IDC., 77 Wash.2d 828,467 P.2d 
307 (1970); Douglos v. Bussll.bnrgcr, 73 
Wash.2d 476, 488 P.2d 829 (1968). 
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portunes a contrary result; so we rcex- that defendant was negligent. This is gen-
amine the formula. erally reflected in the requirement that the 

[8] When are the circumstances of an instrumentality which caused the damage 
or injury be in the actual or constructive 
control of defendant. E. g., Hogland v. 
Klein, 49 Wash.2d 216, 298 P.2d 1099 
(1956). To satisfy tbis requirement, the 
degree of control must be exclusive to the 
extent that it is a legitimate inference 
that defendant's control extended to the 
instrumentality causing injury or damage. 
In its proper sense, this "condition" states 
nothing more than the logical requirement 
that "the apparent cause of the accident 
must be such that the defendant would be 
responsible for any negligence connected 
with it." Prosser, Res Ipsa Loquitur in 
California, 37 Cal.L.Rev. 183, 201 (1940). 

occurrence sufficient to support a reason­
able inference of negligence against a par­
ticular defendant? We have long recog­
nized that the answer to this question can 
only be determined in the context of each 
case. E. g.; Dalton v. Selah Water Users' 
Ass'n, 67 Wash. 589, 122 P. 4 (1912); 
Marner v. Union Pac. R. R. Co., 31 Wash. 
2d 282, 196 P.2d 744 (1948). However, 
some generalities can be gleaned from o\\r 
cases. The most fundamental of these 
is that the inference of negligence must be 
legitimate. That is, the distinction between 
what is mere conjecture and what is rea­
sonable inference from the facts and cir­
cumstances must be reCognized. Hufford 
v. Cicovich, 47 Wash.2d 90S, 290 P.2d 709 
(1955). Thus, it is not enough that plain­
tjff has suffered injury or damage, for 
such things may result without negligence. 
It is necessary that the manner and cir­
cumstances of the damage or injury be of 
a kind that do not ordinarily happen in the 
absence of someone's negligence. E. g., 
Anderson v. Harrison, 4 Wash.2d 265, 103 
P.2d 320 (1940); Haydon v. Bay City Fuel 
Co., 167 Wash. 212, 9 P.2d 98 (1932). 

In Homer v. Northern Pac. Beneficial 
Ass'n Hosps., Inc., 62 Wash.2d 351, 360, 
382 P.2d 518, 524 (1963), we itemized three 
sl1ch situations: 

(1) When the act causing the injury is 
so palpably negligent that it may be in­
ferred as a matter of law, i. e., leaving 
foreign objects, sponges, scissors, etc., 
in the body, or amputation of a wrong 
member; (2) when the general ex­
perience and observation of mankind 
teaches that the result would not be ex­
pected without negligence; and (3) when 
proof by experts in an esoteric field 
creates an inference that negligence 
caused the injuries. 

Accord, Pederson v. Dumouchel, 72 Wash. 
2d 73, 431 P.2d 973 (1%7). 

[9J Of course, to be relevant, the evi­
dence must support a legitimate inference 

[10] A claim of negligence based upon 
circumstantial evidence, like one based on 
direct evidence, is subject to defenses. On 
occasion, an affirmative defense stich as 
assumption of the risk or contributory neg­
ligence may be shown by plaintiff's evi­
dence. If so, plaintiff's evidence refutes. 
his case by showing his own "voluntary. 
action or contribution" in the event. It is 
in this context that the third-stated. "cori­
dition" to application of res ipsa loquitur 
has appropriate meaning. But it is er­
roneous to read into those words the broad­
er notion that plaintiff's evidence must not 
only support a reasonable inference that 
defendant was negligent, but also preclude 
the possibility that defendant can establish 
a defense based on plaintiWs conduct. 
See Miles v. St. Regis Paper Co., supra. 
Thus, it is incorrect to speak of evidence 
of plaintiff's conduct as proof of . lack of 
defendant's negligence. If, at the close of 
plaintiff's case or after all evidence is in, 
it can be said as a matter of law that plain­
tiff is precluded from recovery by his own 
"voluntary action or contribution" or by 
operation of some other defense, then 
plaintiff's case' should not go to the jury, 
whatever his direct or circumstantial evi­
dence of negligence of defendant.· But this 
result does not obtain because sufficient 
proof of defendant's negligence has not 
been presented. It occurs because the evi-
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denee wholly refutes plaintiff's right to 
recover· for any· such negligence. 

[11] Here, Mrs. Zukowsky has shown 
that she was injured when a helm seat on 
which she was sitting collapsed. In the 
general experience of mankind, the col­
lapse of a seat is an event that would 
not be expected without negligence on 
someone's part. Plaintiff's evidence show­
ed that defendant was in ownership and 
control of the boat and had removed and 
replaced this helm seat several times. This 
evidence was sufficient to support a le­
gitimate inference that defendant's con­
trol extended to the instrumentality caus­
ing injury. We find nothing so unreason­
able or abnormal in :\frs. Zukowsky's. use 
of ·the seat as to support a claim of con­
tributory negligence, or prevent the' in. 
ference of defendant's negligence from 
arising in the first instance. Accord, Rose 
v. Melody Lane of Wilshire, 39 Cal.2d 481, 
247 P.2d 335 (1952). 

Plaintiffs' evidence as to the manner and 
circumstances of this event are sufficient 
to support a reasonable inference that de­
fendant was negligent. Since that in­
ference was not refu.ted as a matter of law, 
plaintiffs were entitled to the benefits of 
the inference of negligence arising from 
the circumstances. 

Having determined that res ipsa loquitur 
applies, there remains the question of its 
procedural effect. In meeting this ques· 
tion, we enter what has been called. "a 

4. Prosser, The Proee(luTal Effect of Uos 
Il>Y1l Loquitur, 20 lIinn.r •• Rev. 241, 253 
n. 66 (1986): 

"Tile cnsea are in confusion. Benll 
". City of ScnttIe. (1902) 2F1 Wash. 593, 
G9 Pac. 12, 61 L.R.A. 583, 92 Am.St. 
Rc\). 892 (vresumption?); Anderson 
v. lIcCllrthy Dry Goods Co., (1908) 49 
WllSh. 898, 95 Pac. 825, 16 I..ItA. 
(X.S.) 981, 126 Am.St.ReII. 870 (in­
ference?); Graof v. ,"olcnn [Vulcan] 
Iron Works, (1910) 59 Wash. 325, 109 
Poe. 1016 (inference) i Gibson v. Chi­
cogo, M.& St. P. [Paget Sound] Ry., 
(1911) 61 Wasil. 639, 112 Pac. 919 
(burden of proof shifted?); Wodnik v. 
Luna Park Amuscment Co., (1912) 69 
WllSh. 638, 125 Pac. 941, 42 L.R.A. 

quagmire of confusion which, taken in the 
aggregate, makes 110 conspicuous amount 
of sense." Dean Prosser lists \lVashington 
as one of "a dozen or more jurisdictions 
in which the language used by the courts is' 
so uncertain or conflicting that it is vir~ 

tllally impossible to say what position they 
have taken as to the effect of res ipsa 
loquitur." Prosser, The Procedural Ef~ 

feet· of Res Ipsa Loquitur. 20 Minn.L.Rev. 
241, 251 (1936).4 In the time since that 
assessment, no definitive pattern has 
emerged in the cases. In 1948, after an 
extensive review of prior case law, we 
stated that the inference of negligence in 
a res ipsa case has the effect of "casting 
upon the defendant the duty to come for­
ward with an exculpatory explanation. re­
butting or otherwise overcoming the pre­
sumption or inference of negligence on his 
part." Morner v. Union Pac. R. R. Co .• 
31 Wash.2d 282, 291, 196 P.2d 744, 749 
(1948). This language could support the 
conclusion that res ipsa shifts either the 
burden of going forward with the evidence 
or the burden of persuasion. We pointed 
out in Morner that no fixed rule of \mi~ 
versal applicability is possible, resort being 
necessary to the facts and circumstances of 
each case. Then in 1950, we said that res 
ipsa does not shift the burden of proof, 
but is an inference which places on the de­
fendant the duty of coming forward with 
exculpatory evidence. Covey v. Western 
Tank Lines, 36 Wash.2d 381, 218 P.2d 322 
(1950). Nine years later in Chase v. 

(~.S.) 1070 (infcl'llnCe); lhiglio v. 
Holt & Jeffery, (1915) 85 Wash. 155. 
147 Pac. 877 (burdcn of proof lIot IIhift· 
ed; language imlienting both presump· 
tion nnd mere pcrmissible inference); 
Poth v.· Dexter HOI·ton Estate, (1926)· 
1-10 Wash. 272. 24H Pac. 374 (burden of 
l)roof IIlIiftcd?); Johnson v. (;r11Y9 Hnr­
bar n. & Light Co., (1927) 142 Wash. 
520, 253 Plle. 819 (burden of proof 
shifted?); Highlnnd \'. Wilsonian lnv. 
Co., (1932) 171 Wash. 34, 17 P.2d 681 
(inference). It acems deal' that the 
Washington court never has seriously 
considorell the question." 

Seo alBO Comment, The Doctrine of 
Res Ipso I.oquitur in Washington, 18 
Wash.L.Rev.215 (1938). 
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Beard, 55 Wash.2d 58, 67, 346 P.2d 315, recent holdings that causation is. a question 
320 (1959), we stated: of fact, with foreseeability and its policy 

In cases in which the so-called "doc- considerations being treated in line with 
trine" is applicable, its primary purpose defendant's duty of care. Wells v. Van­
is to withstand the challenge of the de- COllver, 77 Wash.2d 800, 467 P.2d 292 
fendant's motion for a nonsuit. It did (1970); Rikstad v. Holmberg, 76 Wash.2d 
so here. There was no necessity for any 265, 456 P.2d 355 (1969). 

instruction. [1,2J. Wh h en t e manner and circum-
This prompted one writer to state that we 
had. finaJly "put the so-called 'doctrine' in 
its proper place." Note, 35 Wash.L.Rev. 
249, 252 (1960). Since then, two variant 
lines of authority have emerged. In one 
line of cases, we have said that jury in­
strttction on res ipsa loquitur should be 
given. E. g., Miles v. St. Regis Paper Co., 
S1tpra; DOl1glas v. Bussabarger, supra; 
Horner v. Northern Pac. Beneficial Ass'n 
Hosps., Inc., supra. In the other, we have 
applied the reasoning of Chase v. Beard, 
supra, that res ipsa jury instructions are not 
necessary. E. [J., Ball v. Mudge, 64 Wash. 
2d 247, 391 P.Zd 201 (1964); Dabroe v. 
Rhodes Co., 64 Wash.2d 431, 392 P.2d 317 
(1964); also see 6 Wash.Frac.W.P.I. 22.01 
(1967). 

It has been suggested that an underlying 
distinction in the cases can be found in 
whether the causal connection is shown by 
direct evidence (no instruction) or by cir­
cumstantial evidence (instruction should. be 
given); a distinction which the author con­
siders tenuous • .'S 

There is contradiction between a gen­
eral denial of res ipsa instructions on the 
ground that a specific cause has been iden­
tified and our other holdings that the bene­
fit of res ipsa is not removed by allegation 
and proof of specific acts of negligence. 
E. g., Bolander v. Northern Pac. Ry., 63 
Wash.2d 659, 388 P.2d 729 (1964); Morner 
v. Union Pac. R. R., supra; Mahlum v. 
Seattle School Dist. I, 21 Wash.2d 89, 149 
P.2d 918 (1944). Cal1sation is, of course, 
a necessary element to a prima facie case 
in tort; but it is distinct from the element 
of negligence to which res ipsa applies. 
This is especially true in light of our 

stances of an event catlsing injury or 
damage provide circumstantial evidence 
giving rise to a legitimate inference of 
negligence, the plaintiff should not be de­
nied the effect of that evidence for the 
sole reason that he has also provided di­
rect evidence of a specific cause. Of 
course, the permissible scope of the infer­
ence may be limited where plaintiff's evi­
dence of a specific cause is .conclusive as a 
matter of law. An analysis which may 
explain most of our prior cases is based 
on the strength of the plaintiff's evidence. 
E. g., when plaintiff's direct evidence of 
a specific caUSe shows defendant negligent 
as a matter of law, then the res ipsa infer­
ence is unnecessary; plaintiff is entitled 
to a directed verdict; Conversely, when 
plaintiff's evidence shows conclusively that 
defelldant is not responsible, any inference 
of negligence is refuted and defendant is 
entitled to a nonsuit. At these extremes 
res ipsa is denied, not because of the type 
of proof by which a· specific cause is 
shown, but by reason of the effect of this 
showing on the issue of negligence. It is 
thus seen that the type of evidence of 
causation is not a correct basis of distinc­
tion as to the procedural effect of res ipsa 
in a given case. 

[13) Once the trial court has deter­
mined as a matter of law that res. ipsa is 
applicable, he must then determine the 
procedural effect. In a given 'case, the 
procedural effect of res ipsa loquitur de­
pends upon the strength of the inference 
to be drawn from the circumstances in 
evidence. Nopson v. Wockner, 40 Wash. 
2d 645, 245 P.2d 1022 (1952); Prosser, 
Torts § 40 at 234 (3d ed. 1964). The 

5. Stritmatter, Presumptions in the Washington Supreme Court, 5 Gonzaga L.Rev. 198, 224-
32 (1970). 
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strength of the inference varies not only 
according to the manner of the particular 
occurrence, but also with the standard or 
degree of care which defendant owed to 
plaintiff in connection with the occur· 
renee. Circumstances may strengthen the 
inference in another sense, in that the sit· 
uation may give rise to policy considera­
tions placing an added explanatory burden 
on the defendant. Such considerations may 
arise from the relationship of the parties, 
the nature of the occurrence and the rela­
tive access to explanatory information. In 
summary, the procedural effect of a res 
ipsa inference will in each case be a conse­
quence of its strength which, in turn, de­
pends upon the degree of probability of its 
truth together with the appropriate, stated 
policy considerations. 

The potential effects of the res ipsa 
inference are the same as those of other 
circumstantial evidence. In the usual case, 
where defendant owes a duty of ordinary 
care, where the inference of negligence is 
but one of the inferences that reasonably 
could be drawn from the evidence and 
~here there. is no further reason for plac­
ing an added burden of explanation Qn the 
defendant, the effect of res ipsa is as stated 
in Prosser. Torts § 40 at 2,32-233 (3d ed. 
1964) : 

In the ordinary case, absent special 
circumstances or some special relation 
between the parties, the great majority 
of . the American courts regard res ipsa 
loquitur as nothing more than one form 
of circumstantial evidence. * * * 
This. means that the inference of negli. 
gence to be drawn from the circum· 

6. 6 Wllsh.Prac., Washington Pattcrn Jury 
Instl'Uctions (1967). In ordinary CMCS, 

the prOI>er effect is adcquately coDveyed 
by the pattern instruction on ci reumstan­
tin) evidence. WPI 1.03. with It slight 
modification to conform with our' stnte­
ment in Horner v. Northern Pac. Bene­
ficial Ass'n Hosps., Inc., 62 Wash.2d 351. 
382 P.2d 518 (1963). 

WPI 1.03 Circumstantinl Evidence 
Evidence is of two kinde-direct nnd 

circumstantial. Direct evidence is that 
given by a witness who testifies directly 
of his own knowledgo conrer"ing fll~ts 
to be proved. Circumstantial evidence 

stances is left to the jury. They are 
permitted, but not compelled to find it. 
The plaintiff escapes a nonsuit, or a 
dismissal of bis case, since there is suf· 
ficient evidence to go to the jury; but 
the burden of proof is not shifted to his 
[defendant's] shoulders, nor is any "bur­
den" of intrO<lucing evidence cast upon 
him, except in the very limited sense that 
if he fails to do so, he runs the risk that 
the jury may, and very likely will, find 
against him. 

(Footnotes omitted.) 

Generally, res ipsa loquitur provides 
nothing more than a permissive inference. 
The facts giving rise to it should be sub­
mitted as is any other circumstantial evi­
dence. A second possible effect occurs if 
the strength of the inference of defendant's 
negligence is such that, absent exculpatory 
evidence by defendant, plaintiff is entitled 
to a directed verdict on the issue. In such 
circumstances, res ipsa has the effect of 
creating a presumption which shifts the 
burden of producing evidence to the de­
fendant. A third possible effect occurs 
when the inference of negligence is so 
strong that defendant must show by a pre­
ponderance of the evidence that he was not 
negligent or lose on the issue, thus giving 
res ipsa the effect of a legal presumption 
which shifts the burden of persuasion. 
Finally, the circumstantial evidence may 
be such that the negligence of defendant 
is shown to exist as a matter of law. In 
that case, res ipsa has the effect of a con­
clusive presumption. Each of these poten­
tial effects finds a counterpart in the 
Washington Pattern Jury Instructions.a 

consists of proof of facts or circum· 
stances which according to the common 
experience of mankind (and/o~ other 
source of legitimate inference] give rise 
to a reasonable inference of the truth 
of the fact sought to be proved. 

One kind of evidence is not necessarily 
more or less valuable than the other. 
Appropriate instructions are also n vail­

able to convey a presumption which af­
fects the burden of going forward with 
the evidence (WPI 24.02 01' 24.03), 01" 

which shifts the burden of proof on the 
issue of negligence (WPI 24.04 or 24.(5). 
or which is collclusive (WPI 24.01). 
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In the case at bar, defendant owed to mislead the jury." Wiehl, Instructing a 
plaintiffs a duty of reasonable care under ,Jl1ry in Washington, 36 Wash.L.Rev. 378, 
the circumstances. Kermarec v. Com- 385 (1961). See Barracliff v. Maritime 
pagnie Generale Transatlantique, 358 U.S. Overseas Corp., 55 Wash.2d 695, 701, 349 
625, 3 L.Ed.2d 550, 79 S.Ct. 406 (1959). P.2d 1080 (1960); De Koning v. Williams, 
The manner and circumstances of the acci- 47 Wash.2d 139, 286 P.2d 694 (1955); 
dent support the reasonable inference that O'Brien v. Seattle, 52 Wash.2d 543, 327 P. 
defendant breached his duty of care and 2d 433 (1958). The reasoning behind this 
was negligent. As we noted at the begin- conclusion is well stated by Wiehl, st'prfJ, 

ning, the inference of negligence is not the at 401: 
only inference that may be legitimately 
drawn from this evidence; nor does that 
inference, on its face, stand out as having 
particular strength under the facts of this 
case. There is nothing in the relationship 
between these parties from which it can be 
said that defendant has any greater ex­
planatory burden than that which normally 
exists. Thus, we have here an "ordinary 
cas"e." The jury may, but is not compelled 
to, accept the inference of negligence that 
arises from the circumstances. Defendant 
runs the risk of losing on this issue if he 
fails to produce evidence showing that he 
was not negligent, but he is under no legal 
burden to do so. Plaintiff's case is suffi­
cient to survive a motion for nonsuit, and 
plaintiff is entitled to an instruction in­
forming the jury on circumstantial evi­
dence. 

(14,15] Res ipsa is properly treated the 
same as other circumstantial evidence in 
instructions to the jury. The remaining 
question is whether, instead of or in addi­
tion to these instructions, the so-called 
"res ipsa instruction" should be given. We 
are of the opinion that such instructions 
should not be given. To do so is to empha· 
size one particular inference over others 
which may be, and usually are, in the case. 
When added to other, general instructions 
which inform the jury of what they mayor 
should do with the evidence before them, 
such particularized instructions are unnec­
essary and redundant. We agree with the 
statement that "in keeping with the modern 
thinking on the subject, giving slanted or 
formula instructions should be avoided 
wherever possible. They should be given 
only where a general instruction would 
clearly be inadequate or would confuse or 

Proposed instructions advising the 
jury that it mayor should consider 
certain specific evidence in arriving at 
certain conclusions or findings or in 
arriving at a verdict should ordinarily 
be rejected. They are often proposed 
in negligence cases where one party 
wish to call attention to certain facts 
in evidence as indicative of distance or 
speed. While such instructions may be 
legally correct and, if worded properly, 
may not technically be a comment on the 
evidence, they approach "comment" since 
they intimate to the jury that the judge 
thinks that particular evidence commands 
special attention or has more weight than 
the other evidence. They tend to "high­
light" or "pinpoint" certain evidence to 
the detriment of other evidence in the 
case. In that way they do constitute 
"comment." Such instru~tions are ordi­
narily needless since the jury will con­
sider all evidence not stricken by the 
court, and it is the attorneys' function 
to (and they llndoubtedlywill) call atten­
tion to such evidence in their argument. 
The only time they should be given is 
when some other instruction or some 
special quirk in the case may lead the 
jury to believe that it should ignore such 
evidence, even though not specifically 
told to do so. 

[16,17] Plaintiff excepted to and here 
challenges instruction No. 3 as given. Tbat 
instruction states: 

Neither negligence nor contributory 
negligence can be assumed merely be­
cause the evidence shows that an acci­
dent happened. 
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The .. instruction is erroneous in this case. 
First; as there .is no substantial evidence 
of :contributory negligence, the instruction 
should not refer to it. Second, the above 
instruction, as stated, could amount to a 
"special" quirk" spoken of by Wiehl, supr", 
which would occasion a counterbalancing 
"pinpoine' instruction on the res ipsa in­
ference. A more appropriate instruction 
would tell the jury in substance that negli­
gence cannot be assumed merely because 
damage or injury has occurred, but must 
be proved, and that such proof may be 
shown either by direct evidence or by rea­
sonable inference from the manner and 
circumstances of the event causing injury 
or damage .. 

On remand, an instruction conveying this 
substance should be given to aV(lid any need 
of· a "balanCing" instruction which high­
lights and emphasizes the res ipsa loquitur 
inference. 

We have said in the past that there is no 
magic in the words "res ipsa loquitur." 
Case v. Beard, ,,"pm; Vogreg v. Shepard 
Ambulance Sen., Inc., 47 Wash.2d 659, 
289 P.2d 350 (1955). The considerations 
properly called to m~nd by that term should 
be treate4 for what they are: matters per­
tainingto"one typt! of circumstantial evi­
dence and its procedural effect. 

Plaintiffs also assi~ error to the ruling 
of the trial court permitting leading. ques­
tions during cross-examination of the de­
fendant who had been called as a witness 
by the plaintiffs. 

[18] When a party is called as a wit­
ness by the adverse party,. the witness is 

. adverse, thus permitting the calling party 
the leeway of leading questions on direct 
examination~ Conversely, on cross-exami­
nation of that witness .by his own counsel, 
the witness remains adverse to the calling 
party and leading questions are not per­
mitted. JoneS on Evidt:nce, § 903 (5th ed. 
1958) at 1690;' See Bishop v. Averill, 17 
Wash. 209, 49 P. 237, 50 ~. 1024 (1897). 

On the remaining issues we are in accord 
with the opinion of the court of appeals. 

The cause is remanded for a new trial. 

HAMILTON, C. J., and STAFFORD 
and SHARP, H., concur. 

HILL, Justice pro tem., concurs in the 
result. 

FINLEY, Associate Justice (concurring 
in the result). 

I concur with the majority in remanding 
this case for a new trial because under the 
circumstances of this case, instructing the 
jury on contributory and comparative neg­
ligence was reversible error. I agree with 
the views of the majority, as I understand 
them, that the circumstances of negligence 
in this case were such as to merit an in­
s'truction to this effect, and to take the case 
past a non-suit, to the jury. Such an in­
struction, and withholding instruction No. 
3 on remand would, as stated by the ma­
jority, obviate any necessity for giving an 
instruction on "res ipsa loquitur" labelled 
as such. I cannot agree with the majority 
that the res ipsa instruction, even labelled 
as such, should never be given in any case 
because it seems to me .the 'propriety of 
such an instruction must, of necessity, be 
judicially determined on a case-by-case 
basis. 

HUNTER, Associate Justice (concur­
ring in the result). 

I concur in the result of the majority but 
disagree with its disposition of the doctrine 
of res ipsa loquitur. I am in agreement 
with the statement of Justice Rosellini in 
his dissent: 

rr '" ,.. '" I find it impossible to con-
ceive of the doctrine [res ipsa loquitur] 
having any value to the jury unless the 
jury is instructed upon it. Where cer­
tain facts are found by the jury, the law 
permits it to draw an inference. But, 
unless the jury is told that if it finds 
these facts it can draw this inference, the 
jury itself is left in a quagmire (If con­
fusion." 

ROSELLINI, Associate Justice (dissent­
ing). 

In my opinion,this case is one in which 
any verdict for the plaintiff must rest upon 
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speCUlation and conjecture. Putting aside The doctrine of res ipsa loquitur is not 
any question of possible contributory negli- rescued from the alleged quagmire of con­
gence on the part of the plaintiff, we are fusion which supposedly surrounds it bya 
nevertheless confronted with the fact that decision which makes it applicable to the 
the failure of the chair could well have factual situation presented here. I would 
been due to faulty design, faulty manufac- keep my judicial boots out of that quagmire 
ture, or latent defects in the materials. until we have before us a case in which 
All of these are possibilities, if none is a the doctrine is legitimately and necessarily 
probability. For none of these causes involved. 
would the boat owner be responsible, since Upon the merits of that question, how-
he is not an insurer. ever, I find it impossible to conceive of the 

To me, the conclusion is inevitable that doctrine having any value to the jury un­
the jury had nothing to proceed upon ex- less the jury is instructed upon it. Where 
cept several conjectural theories, under one certain facts are found by the jury,. the 
or more of which the defendant would be law permits it to draw an inference. But, 
liable and under at least one of which he unless the jury is told that if it finds these 
would not be liable. Cnder any view of facts it can draw this inference, the jury 
res ipsa loquitur, it does not come into play itself is left in a quagmire of confusion. 
unless the evidence shows that the occur-
renee in question is one which does not 
ordinariZy happen unless the defendant has 
been negligent. Since there was no proof 
that an accident of this kind does not 
ordinarily happen unless the boat owner 
has been negligent, I do not see how any 
inference of negligence can arise from the 
happening of the accident. 

But, whether or not the jury is instructed 
on res ipsa loquitur, it is invited to specu­
late if it must render a verdict on such 
insubstantial evidence. If there is no evi­
dence that the accident was more probably 
caused by one thing than another (and it 
seems to me that expert testimony is needed 
to establish causation in a case of this 
kind), the case should not go to the jury. 
Mason v. Turner, 48 Wash.2d 145,291 P.2d 
1023 (1956). 

The jury recognized that there was no 
proof that the defendant's negligence, jf 
there was such negligence, caused this ac­
cident. It gave the proper verdict and that 
verdict was properly upheld by the trial 
COUTt when it entered judgment upon it. 

I. Is the accident one which does not ordi· 
narily happen without negligence? Was 
the instrumentality which caused the ac­
cident under the control of the defendant 1 

(Here, the instrumentality was under 
the control of the defendant 8S far liS its 
maintenance was concerned but not as far 

488 P.Zd-1SV. 

The present case, in my judgment, should 
be quietly remanded with directions to rein­
state the verdict. 

HALE, J., concurs in the dissent. 
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Action by full-blooded Indian, who en­
gaged in retail cigarette business on allot­
ted Indian land held in trust by federal 
government without affixing tax stamps to 
cigarettes sold as required by state law, for 

as ita manufacture was concerned. Since 
the IIccident was not shown to have befll1 
more probably caused by defective mainte­
nance than by defective manufacture, the 
jury could not properly conaidE!r the ques-
tion.) .. 


