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A.  ASSIGNMENTS OF ERROR

1. Petitioner's constitutional public trial rights were
violated.

2. Petitioner's constitutional due process rights were
violated.

3. Petitioner's constitutional right to effective assistance

of appellate counsel was violated.

1. A provision in the jury quesﬁonnaire asked whether
jurors would prefer to discuss certain sensitive topics outside the
presence of other jurors.‘ While the prosecution and defense
corroborated on the questionnaire, neither proposed that jurors be
questioned in a closed courtroom setting. In explaining the
questionnaire, however, the judge informed the jurors that if they
preferred to discuss certain topics outside the presence of the other
jurors, the discussion would occur in court, but no one other than the
attorneys and court staff would be permitted in the courtroom. In
keeping with this directive, several jurors were questioned in the
closed courtroom.

a. Did this procedure violate petitioner's constitutional

public trial right?



b. Under current case law, a violation of an accused’s
right to a public trial is presumptively prejudicial and may be raised
for the first time in a personal restraint petition. In the Matter of the
Personal Restraint of Orange, 152 Wn.2d 795, 804, 100 P.3d 291
(2004). To the extent this holding of Qrange may be in jeopardy,
was petitioner's constitutional right to effective assistance of
appellate counsel violated by her failure to raise the public trial right
violation on direct appeal?1

2. The jury in petitioner's case was instructed it must be
unanimous in order to answer “no” to the Special Verdict asking
whether petitioner was armed at the time of the charged offenses.
This is an incorrect statement of the law under State v. Bashaw, 169
Wn.2d 133, 234 P.3d 195 (2010), and amounts to an error of
constitutional magnitude under the due process clause, as held by
this Court in State v. Ryan, 160 Wn. App. 944, _ P.3d _ , 2011 WL
123976 (Wash. App. Div. 1).

a. Did the instructional error here violated petitioner's

constitutional due process rights?

' In the event this Court must reach the ineffective assistance of counsel issue, it
should appoint substitute counsel to represent petitioner, as undersigned counsel
was also appeliate counsel, and therefore, has a conflict of interest. The issue is
included herein to preserve it.



b. Did the error substantially prejudice petitioner such that
he may raise the issue for the first time in this personal restraint
petition?

C. Alternatively, should this Court reverse petitioner's
firearm enhancements, on grounds his appellate attorney’s failure to
raise the due process violation on direct appeal amounted to
ineffective assistance of counsel?’

B. STATEMENT OF THE CASE

1. Case History

Following a jury trial in 2005, petitioner Jeffrey McKee was
convicted of two counts of first degree rape while armed with a
firearm. State v. McKee, 141 Wn. App. 22, 27, 167 P.3d 575 (2007),
attached as Appendix A. For count one, the state alleged McKee
picked up Lynae Korbut near Pacific Highway South, bought her
beer and cigarettes, dfove to a dead-end street and raped her at
gunpoint. McKee, 141 Wn. App. at 28.

Regarding the gun, Korbut told police it was a chrome
revolver. McKee, 141 Wn. at 31. At trial, however, Korbut admitted

she never actually saw a gun. Rather, she presumed the object was

2 Again, in the event this Court must reach the ineffective assistance of counsel
issue, it should appoint substitute counsel, as undersigned counsel has a conflict



a gun, based on its weight and feel against her temple. Id. When
asked about her statement to police regarding a chrome revolver,
Korbut claimed she was merely referencing something shiny she
may have seen. ld. When police searched McKee’s home, the only
gun they found was a black semiautomatic pistol. McKee, 141 Wn.
App. at 31.

For count two, the state alleged McKee picked up Jamie Lee
Ray near Pacific Highway South, drove her to the parking lot of a
daycare center, put a small black handgun to her head and raped
her. McKee, 141 Wn. App. at 28. Although Ray identified photos of
McKee’s truck and claimed his gun looked like the one yielded by her
attacker, she did not identify McKee from a photomontage or in
court. McKee, 141 Wn. App. at 29.

On direct appeal, McKee argued the evidence was insufficient
to support the firearm enhancement for the conviction relating to
Korbut and that the evidence was insufficient to support the
conviction relating to Ray. McKee, 141 Wn. App. at 30.

This Court rejected McKee’s challenges and sided with the
state on its cross-appeal of McKee’s exceptional sentence below the

standard range. McKee, 141 Wn. App. at 32, 34. The

of interest. The issue is included herein to preserve it.

4-



sentencing court had departed from the standard range, on grounds
the complainants were prostitutes who willingly entered McKee’s
truck intending to engage in sex for money. McKee, 141 Wn. App.
at 33-34. Under the circumstances, the trial court found the offenses
lesé egregious than typical for first degree rape. Id. at 34. This
Court disagreed and remanded for resentencing within the standard
range. McKee, 141 Wn. App. at 34.

The mandate issued on Septerhber 21, 2008, and McKee
was resentenced on November 3, 2008. See Mandate, attached as
Appendix B; State v. McKee, 152 Wn. App. 1030 (2009), 2009 WL
3083779, attached as Appendix C. McKee appealed, challenging a
condition of his community custody. State v. McKee, 152 Wn. App.
1030, *1. This Court declined to reach the issue, on grounds it was
not raised during the first appeal. Id., *2. The Mandate issued on
June 25, 2010. See Mandate, attached as Appendix D.

2. Eacts Pertaining to Due Process Violation

The jury in McKee's case was instructed it must be
unanimous in answering the special verdict forms. Number 25, the
concluding instruction provided in relevant part:

Since this is a criminal case, each of you must

agree for you to return a verdict. When all of you have
so agreed, fill in the verdict form(s) to express your



decision. The presiding juror will sign it and notify the
bailiff, who will conduct you into court to declare your
verdict.

You will also be furnished with special verdict

forms. If you find the defendant not guilty do not use

the special verdict forms. |If you find the defendant

guilty, you will then use the special verdict forms and fill

in the blank with the answer “yes” or “no” according to

the decision you reach. In order to answer the special

verdict forms “yes”, you must unanimously be satisfied

beyond a reasonable doubt that “yes” is the correct

answer. If you have a reasonable doubt as to the

questions, you must answer “no.”
See Court’s Instructions to the Jury, attached as Appendix E.

This instruction was proposed by the state. See State’s
Instructions to the Jury, attached as Appendix F.

3. Eacts Relating to Public Trial Violation

The court first mentioned the jury questionnaire on March
29, 2005, indicating it would like to discuss it with the parties in
greater detail after pretrial rulings. See page 10 of the Verbatim
Report of Proceedings from March 29, 2005, attached as Appendix
G.

Both sides had proposed its own version. The defense’s
proposed included 11 substantive questions and one addressing

potential privacy concerns:

12.  Would you prefer to answer any questions
regarding your responses to the above questions out of



the presence of other jurors?
See Defense Proposed Juror Questionnaire, attached as Appendix
H.

The state’s proposed questionnaire contained eight
substantive questions and one question similarly addressing
potential privacy concerns:

9. 'If you answered “yes” to any of the questions asked
above you may be asked additional questions about
your answers. Ordinarily, these questions are asked in
open court, with your fellow jurors present. Would you
rather discuss your answers in greater detail
outside the presence of your fellow jurors?

See State’s Proposed Juror Questionnaire, attached as Appendix |
(emphasis in original).

The following day, the court asked the parties to collaborate
on a single questionnaire:

And then we have to talk about the jury
questionnaire. What would like to do, if you guys can,
if you counsel can get a minute before we reconvene
in the morning, or while we are waiting for Mr. McKee
to see how much of those — | want to give the jury,
obviously, just one questionnaire, so take a look at — |
mean, some of the questions you have asked are quite
similar, so see if you can whittle it down and then we’ll
work on that.

See pages 345-346 of the Verbatim Report of Proceedings from

March 30, 2005, attached as Appendix J.



Returning again to the questionnaire the following day, the
court indicated it would leave the parties to formulate an agreed
version and asked the prosecutor to make the necessary copies:

THE COURT: Look, here is what | will do: I'm just
going to leave this to the two of you to agree on this
questionnaire. | will ask any questions you both agree
that should be asked on the questionnaire. Do you
think that you are going [to] have a dispute?

MR. COOK: We can try to work out an agreement,
your Honor.

THE COURT: | will ask any question either one of you
wants asked on the questionnaire within reason.

MR. MINOR: Yes, your Honor.

THE COURT: ... So we now we have solved the
questionnaire issue, and I'm going to expect you, Mr.
Cook, to provide Adrienne with —

THE BAILIFF: Is there a number on the top? | just
want to make sure they are numbered. Is there a little
slot with the juror number?

THE COURT: Oh, “Juror No. — “ yea, Mr. Cook’s has
that. So when do you the final, put the juror number
that you have got up here. And then you need to make
the copies. Will you do that? Because you have got
all of the equipment down there, and we have to do
these one at a time.

MR. COOK: We could do that.

See pages 483-490 of the Verbatim Report of Proceedings from



March 31, 2005, attached as Appendix K.
On April 4, 2005, the court inquired as to whether the parties
had reached an agreement as to the questionnaire:

THE COURT: So all we have to do is talk about the
questionnaire. Have you had a chance to discuss the
questionnaire between yourselves? | have said I'm
going to ask every question. Mr. Minor has said that
one of his questions was included by mistake. My
questions is can you guys, given my ruling, then, all
these questions are going to be asked, can you just put
the questionnaire together yourself?

MR. MINOR: I'm willing to do that, Your Honor, yes I'm
willing to do that.

THE COURT: Mr. Cook?

MR. COOK: Yes, and | could sign off on it and we can
get a copy of it to the court perhaps in the morning.

See page 59-60 of the Verbatim Report of Proceedings from April 4,
2005, attached as Appendix L.

Before adjourning for the day, the court indicated it could
resolve any disputes regarding the questionnaire in chambers the

next morning:

So lastly, then, if you would put this together. If
you have any disputes on it, let me know in chambers
and I'll resolve them. If you have no disputes, I'd like,
Mr. Cook, if you possibly can, to have 90 or so copies
in our chambers tomorrow. Is that going to be
possible, do you think?

MR. COOK: | think so, Your Honor.



See page 66 of the Verbatim Report of Proceeding from April 4,
2005, attached as Appendix M.

Voir dire began the following day on April 6, 2005. After
excusing a number of jurors for hardship and before sending the
remaining jurors downstairs, the Honorable Douglas McBroom
explained the purpose of the questionnaire:

These questionnaires — you know, this is not the

college boards. It's important that you give adequate

information, but the way they are used is the attorneys

looks at them — one of the questions, | believe, isn't

there, on the questionnaire, counsel, a question that
bod I lked to individually?

MR. MINOR [defense counsel]: Yes.
THE COURT: That's on the questionnaire?
MR. COOK: That is correct.

THE COURT: Okay. So that is one thing we
do. | mean, if there's — if you have personal
information you are hesitant to share in front of a
bunch of people, we will talk to you individually. There

s
wm_slm_bg_the_aquﬂ_slaﬁ_hem_an.d_the_lawﬂs_bui__ : ~
an;Ldey_thaI_wanis_tQ_haye_sart_oLa_SﬂmLpLuaie_l , body will be all Lin ti
— question and answer session about something that
they just don't feel real comfortable talking about in
front of a group full of people, that will be part of it. The
rest of it the lawyers will use these questions to, you
know, figure out what kind of questions to ask what
people, so they are just not facing you cold turkey. So
that is the reason for this. And | say that so that you
don’t need to, you know, spend a whole lot of time on

-10-



this, just fill it out as accurately as you can. And | don’t

have a questionnaire in front of me, but there’s, what,

twenty questions, something like that?

See Verbatim Report of Proceedings from April 6 and 7, 2005,
attached as Appendix N, pages 72-73 (emphasis added).

Outside the jurors’ presence, the court explained to the
prosecutor that only those jurors who asked to be questioned
individually would be questioned individually:

THE COURT: That's the only ones I'm going to allow

individual questioning on is for the jurors, it's not for the

parties.

MR. COOK: Okay.

COURT: It's for their privacy.

Appendix N, at page 76.

In keeping with the court’s explanation to the jurors about the
questionnaire and the opportunity to discuss it “sort of privately,”
individual voir dire was subsequently conducted of juror 2, 4, and
19.° Appendix N, at 79, 81-82, 86-87. Following the private voir dire
of juror 19, the court indicated it would prefer to entertain challenges

for cause immediately following each individual session. Appendix

N, at 91. The defense accordingly challenged jurors 2 and 19. Id.

® Juror 19 explained she requested individual voir dire because she did not want
to discuss her daughter’s rape “in public.” Appendix N, at 89.

-11-



The court granted the request with regard to juror 2 but not 19.*
Appendix N, at 91-93.

Also individually questioned were jurors 32, 33, 45, 48,5 57°
and 71. Appendix N, at 93, 96, 100, 106, 111-112. The court
granted the defense’s challenge to jurors 32 and 45, but denied it
with respect to juror 48° Appendix N, at 95, 105-106, 109-110.

The following day on April 7, juror 18 was also questioned
individually. Appendix N, at 132. The defense’s challenge for cause
was granted. Appendix N, at 138.

The same morning, at the defense’s request, the parties also
individually questioned jurors 53 and 58. Appendix N, at 140, 144-
145. Questioning of juror 53 concerned a radio news program the

juror heard about McKee. Appendix N, at 139-142. The court

* Juror 19 was later released for cause during general voir dire, however. See
page 81-82 of the Verbatim Report of Proceedings from April 7, 2007, Volume |,
attached as Appendix O.

® Juror 48 explained he requested individual voir dire because he “didn’'t want this
information about the family to be heard in public.” Appendix N, at 107.

® Juror 57 was excused by agreement. Appendix N, at 111-112.

7 Juror 71 explained he requested individual voir dire because he preferred not to
discuss his sister’s rape “in open court.” Appendix N, at 115.

8 . . .
Juror 48 was later released for cause during general voir dire, however. See

page 45 of the Verbatim Report of Proceedings from April 7, 2005, Volume |,
attached as Appendix P.

-12-



granted the defense’s challenge to this juror. Appendix N, at 143.

Questioning of juror 58 also concerned potential knowledge of the
case, but the defense made no challenge. Appendix N, at 145-146.
The parties also individually questioned juror 8, following
receipt of a letter she wrote asking for a “private explanation of my
concerns about availability to be a good juror.” Appendix N, at 148.
As she further explained, “the more | imagine explaining this in public
the less possible it seems.” |d. She was released by agreement.
Appendix N, at 150.
C. ARGUMENT

1. PETITIONER'S PERSONAL RESTRAINT PETITION
IS TIMELY.

McKee’s appeal following his resentencing on remand from
the Court of Appeals following his direct appeal mandated June 25,
2010. He therefore had one year from that date — June 25, 2011 —
to file his personal restraint petition. RCW 10.73.090; In the Matter
of the Personal Restraint Petition of Skylstad, 160 Wn.2d 944, 162
P.3d 413 (2007). Because June 25 was a Saturday, the personal
restraint petition is due today, Monday, June 27, 2011. RAP 18.6(a).

RCW 10.73.090 prevents collateral attacks on a judgment

and sentence to be filed more than one year after the judgment

13-



becomes final. A judgment is not final until the conviction and
sentence are both final. Skylstad, 160 Wn.2d at 946. McKee's
sentence was not final until the mandate issued following the appeal
of his resentencing.  Skylstad, 160 Wn.2d at 948, 954-55.
Accordingly, McKee’s personal restraint petition is timely.

2. PETITIONER’S CONSTITUTIONAL PUBLIC TRIAL
RIGHT WAS VIOLATED.

(i) The Violation
Under both the Washington and United States Constitutions,
a defendant has a constitutional right to a speedy and public trial.
U.S. Const. amend. VI;? Const. art 1, § 22;"° Presley v. Georgia,
US. _, 130 S Ct 721,723, _ L Ed. 2d __ (2010); State v.
Strode, 167 Wn.2d 222, 217 P.3d 310 (2009). Additionally, the

public and press have a right to a public trial. U.S. Const. amend.

I"" Const. art 1, section 10;12 Press-Enterprise Co. v. Superior
Court of Cal., Riverside, Cty., 464 U.S. 501, 104 S. Ct. 819, 78 L.

® The Sixth Amendment directs that “[lIn all criminal prosecutions, the accused
shall enjoy the right to a speedy and public trial.”

"% Article 1, section 22 of the Washington Constitution similarly guarantees that
“i[n] criminal prosecutions the accused shall have the right . . . to have a . . .
public trial.”

" The First Amendment provides that “[clongress shall make no law abridging
the freedom of speech.”

-14-



Ed. 2d 629 (1984) (Press-Enterprise |); State v. Easterling, 157
Wn.2d 167, 174, 137 P.3d 825 (2005).

The right to a public trial in criminal cases extends to the jury
selection phase of trial, and in particular the voir dire of prospective
jurors. Presley v. Georgia, 130 S. Ct. at 724; In the Matter of
Personal Restraint of Orange, 152 Wn.2d 795, 812, 100 P.3d 291
(2004). In the federal context, there are exceptions to the general
rule that the accused has the right to insist that the voir dire of the
jurors be public. “[T]he right to an open trial may give way in
certain cases to other rights or interesté, such as the defendant’'s
right to a fair trial or the government's interest in inhibiting
disclosure of sensitive information.” Waller v. Georgia, 467 U.S.
39, 45, 104 S. Ct. 2210, 81 L. Ed. 2d 31 (1984). Such instances
are rare, however, and the balance of interests must be struck
carefully. Waller, 467 U.S. at 45.

Under Waller, the courts must apply certain standards
before excluding the public from any stage of a criminal trial:

[T[he party seeking to close the hearing must
advance an overriding interest that is likely to be

prejudiced, the closure must be no broader than
necessary to protect that interest, the trial court must

"2 Article 1, section 10 provides that “[jlustice in all cases shall be administered
openly.”

-15-



consider reasonable alternatives to closing the
proceeding, and it must make findings adequate to
support the closure.

Waller, 467 U.S. at 48.

In Presley, the Supreme Court held Presley’s Sixth
Amendment right to a public trial was violated, where the lower
court excluded Presley’s uncle from the courtroom during voir dire,
without considering reasonable alternatives. Presley, 130 S. Ct. at
722, 724-725.

In Washington, there are similar standards the court must
apply before excluding the public from a criminal trial:

1. The proponent of closure or sealing must make
some showing [of a compelling interest], and where
that need is based on a right other than an accused's
right to a fair trial, the proponent must show a 'serious
and imminent threat' to that right. 2. Anyone present
when the closure motion is made must be given an
opportunity to object to the closure. 3. The proposed
method for curtailing open access must be the least
restrictive  means available for protecting the
threatened interests. 4. The court must weigh the
competing interests of the proponent of closure and
the public. 5. The order must be no broader in its
application or duration than necessary to serve its
purpose.

State v. Bone-Club, 128 Wn.2d 254, 258-59, 906 P.2d 325 (1995)

(quoting Allied Daily Newspapers of Wash. v. Eikenberry, 121
Wn.2d 205, 210-11, 848 P.2d 1258 (1993)).

-16-



In petitioner McKee’s case, the court did not consider any of
either the Waller factors or those required under Bone-Club before
it sua sponte closed the courtroom. The only reason given by the
court for closing the courtroom during individual voir dire was to
protect the prospective jurors’ privacy. Appendix N, at 76. The
court did not indicate that it considered reasonable alternatives to
closure or that it weighed the competing interests at stake, or
considered any of the other factors required under Waller and
Bone-Club. The court’s courtroom closure during individual voir
dire therefore violated McKee’s state and federal constitutional right
to a public trial. See e.g. Strode, 167 Wn.2d at 223 (trial court
violated Strode’s right to a public trial by conducting a portion of
jury selection in the trial judge’s chambers in unexceptional
circumstances without first performing the required Bone-Club
analysis); State v. Brightman, 155 Wn.2d 506, 515-516, 122 P.3d
150 (2005) (a trial court violates a defendant’s right to a public trial
if the trial court orders the courtroom closed during jury selection
but fails to engage in the Bone-Club analysis). This is a structural
error that cannot be considered harmless. Strode, 167 Wn.2d at

223, 231; Strode, 167 Wn.2d at 236 (Fairhurst, J., concurring).

17-



At the outset, any argument that the courtroom was not in
fact closed should be rejected. In explaining the purpose of the
jury questionnaire, the court here expressly stated that individual
voir dire would be conducted in a “semi-private” setting with “the
court staff here and the lawyers” but that, “of course nobody will be
allowed in the courtroom.” Appendix N, at 72-73.

That the courtroom was in fact closed is also corroborated
by several comments of the jurors who were individually
questioned. For instance, juror 19 explained she requested
individual voir dire because she did not want to discuss her
daughter’s rape “in public.” Appendix N, at 89. Juror 48 explained
he requested individual voir dire because he “didn’t want this about
the family to be heard in public.” Appendix N, at 107. Juror 71
explained he requested individual voir dire because he preferred
not to discus his sister's rape “in open court.” Appendix N, at 115.
And finally, juror 8 explained she asked to give a “private
explanation” about her prospects as a juror because “the more |
imagine explaining this in public the less possible it seems.”
Appendix N, at 148.

Under these circumstances, the state cannot overcome the

strong presumption that the courtroom was closed. See e.g.

-18-



Brightman, 155 Wn.2d at 516. In Brightman, the Court held “once
the plain language of the trial court’s ruling imposes a closure, the
burden is on the state to overcome the strong presumption that the
courtroom was closed.” Id.

In response, the state may attempt to argue that McKee
somehow waived his right to challenge the courtroom closure. See
e.g. State v. Strode, 167 Wn.2d at 229-230; State v. Momah, 167
Wn.2d 140, 217 P.3d 321 (2009). Any such argument should be
rejected.

In Strode, the state argued that Strode invited or waived his
right to challenge the closure when he acquiesced, without any
objection, to the private questioning of jurors. Strode, 167 Wn.2d
at 229. The lead opinion disagreed that a contemporaneous
objection was required:

However, the public trial right is considered an issue

of such constitutional magnitude that it may be raised

for the first time on appeal. Easterling, 157 Wn.2d at

173 n. 2, 137 P.3d 825; see also Brightman, 155

Wn.2d at 514, 122 P.3d 150; Orange, 152 Wn.2d at

800, 100 P.3d 291; Bone-Club, 128 Wn.2d at 257,

906 P.2d 325. We have held that a “defendant’s

failure to lodge a contemporaneous objection at trial

[does] not effect a waiver.” Brightman, 155 Wn.2d at

517, 122 P.3d 150 (citing Bone-Club, 128 Wn.2d at

257, 906 P.2d 325). Strode’s failure to object to the

closure or his counsel's participation in closed
questioning of prospective jurors did not, as the
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dissent suggests, constitute a waiver of his right to a
public trial.

Strode, 167 Wn.2d at 229."

The concurring opinion agreed that “failure to object, alone,
does not constitute waiver of the right to a public trial.” Strode, 167
Wn.2d at 234 (Fairhurst, J., concurring). Accordingly, a majority of
the court held failure to object does not constitute waiver.

As in Strode, McKee’s acquiescence to the court’'s chosen
procedure did not constitute a waiver of his right to a public trial.
As an initial matter, it should be noted that McKee did not advocate
for a closed courtroom setting. His proposed jury questionnaire
merely asked if jurors wished to answer questions about sensitive
topics outside the presence of other jurors. Similarly, the state’s
proposed questionnaire — which the court asked to be combined
with the defense’s into one questionnaire — merely asked if jurors
wished to answer questions outside the presence of other jurors.
Appendices I-L. It was the court that sua sponte ordered the

courtroom closed out of concern for jurors’ privacy. Appendix N, at

" As will be argued in the upcoming section, the public trial right is considered
such an issue of constitutional magnitude that it may also be raised for the first
time in a personal restraint petition. See Strode, 167 Wn.2d at 231 (denial of the
public trial right is deemed to be a structural error and prejudice is necessarily
presumed); Orange, 152 Wn.2d at 814 (by improperly closing the courtroom
during voir dire “the remedy for the presumptively prejudicial error [was], as in
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72-73. In this respect, McKee’'s case is very different from
Momah’s. Cf Momah, 167 Wn.2d at 146, 152 (“Here, Momah
affirmatively assented to the closure, argued for its expansion, had
the opportunity to object but did not, actively participated in it, and
benefitted from it”); see also Strode, 167 Wn.2d at 234-35
(Fairhurst, J., concurring).

As the state may point out, the defense did request
individual voir dire of jurors 53 and 58. Appendix N, at 140, 144-
45. But it should be noted that it was the court that dictated the
procedure for individual questioning, not counsel. Regardless, the
request was born out of a desire to protect against tainting the
remainder of the venire with prior knowledge about the case, not
concern for jurors’ privacy. Appendix N, at 139-43. Accordingly, to
the extent waiver applies, it applies only to individual voir dire of
jurors 53 and 58. See Momah, 167 Wn.2d at 152 (Momah'’s public
trial right not violated by closure because “most importantly, the trial
judge closed the courtroom to safeguard Momah'’s constitutional
right to a fair trial by an impartial jury, not to protect any other

interests.”).

Bone-Club, remand for a new trial.”).
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In short, the court here conducted a significant portion of voir
dire in private solely out of concern for the jurors’ privacy. There is
no “hint” the judge even considered McKee’s public trial right.
Bone-Club, 128 Wn.2d at 260 (court held closure a structural error,
reasoning in part that “the record lacks any hint the trial court
considered Defendant’s public trial right’). And unlike Momah,
McKee did not affirmatively assent to the closure, argue for its
expansion or benefit by it. In fact, two of his challenges for cause
were denied during individual voir dire. The circumstances here
are analogous to those in Strode and require reversal of McKee's
convictions.

As will be discussed in the next section, the presumptively
prejudicial constitutional violation of McKee’s public trial right may
be raised for the first time in a personal restraint petition.

i) B I ° itutional  Violati |
MWWEI'E | Restraint Petition.

Generally, when a petitioner claims a constitutional violation
he needs to show he was prejudiced. In re Personal Restraint of
Cook, 114 Wn.2d 802, 810-811, 792 P. 2d 506 (1990); In_re

Haverty, 101 Wn.2d 498, 504, 681 P.2d 835 (1984). The burden of

showing prejudice, however, is waived where the error gives rise to
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a presumption of prejudice. Personal Restraint of Orange, 152
Wn.2d at 804 (citing In re Personal Restraint Petition of St. Pierre,
118 Wn.2d 321, 328, 823 P.2d 492 (1992)). Prejudice is presumed
where there is violation of a petitioner's public trial right. Qrange,
152 Wn.2d at 814.

The federal courts, like the Washington courts, generally
require a post-conviction petitioner to prove actual prejudice rather
than requiring the government to prove that the error was harmless.
Compare Brecht v. Abrahamson, 507 U.S. 619, 113 S.Ct. 1710,
123 L.Ed.2d 383 (1993) (habeas petitioner must prove error had
“substantial and injurious effect” on verdict), with In_re Hagler, 97
Wn.2d 818, 650 P.2d 1103 (1982) (personal restraint petitioner
must prove actual prejudice from error). The Brecht Court “did not,
however, change, and in fact reaffirmed, its longstanding doctrine
treating ‘structural’ error as not subject to harmless error analysis
and accordingly as prejudicial — hence reversible — per se.”
Liebman and Hertz, Federal Habeas Corpus Practice and
Procedure (4th Ed., 2001), § 31.3 at p. 1379, citing Brecht, 507
U.S. at 629-30, 638. “Thus, even in habeas corpus prdceedings
adjudicated under Brecht, ‘structural’ errors, as opposed to ‘errors

of the trial type,” are always considered ‘prejudicial’ and accordingly
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are reversible per se.” |d. at p. 1380.

Since Brecht, the federal courts have consistently found
structural errors to be per se prejudicial, even on habeas review.
See, e.g., Bell v. Cone, 535 U.S. 685, 695-96, 122 S. Ct. 1843, 152
L. Ed. 2d 914 (2002) (prejudice is presumed when petitioner was
completely denied counsel, or the representation was so
compromised as to be equivalent to denial of counsel); Cordova v.
Baca, 346 F.3d 924, 930 (9th Cir. 2003) (because petitioner did not
effectively waive his right to counsel in state-court trial, “[a]Jutomatic
reversal of the conviction is the only lawful remedy”); Powell v.
Galaza, 328 F.3d 558, 566-67 (9th Cir. 2003) (when trial court
effectively directs a guilty verdict, the error is structural and requires
no showing of prejudice; “[t]his principle applies on habeas review
as well as on direct review”); Miller v. Dormire, 310 F.3d 600, 603-
04 (8th Cir. 2002) (invalid waiver of right to jury trial was
presumptively prejudicial, structural error).

The federal courts have specifically applied this principle to
violations of the Sixth Amendment right to a public trial, when
raised on habeas review. In Judd v. Haley, 250 F.3d 1308 (11th
Cir. 2001), the Court explained that “once a petitioner

demonstrates a violation of his Sixth Amendment right to a public
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trial, he need not show that the violation prejudiced him in any
way.” Id. at 1315. “The mere demonstration that his right to a
public trial was violated entitles him to relief.” Id.

As a violation of the right to a public trial is
structural error, Judd need not show that he was
prejudiced by the closing of the courtroom. All he
must demonstrate is that the trial court did not comply
with the procedure outlined in Waller prior to its
decision to completely remove spectators from the
courtroom. Judd has successfully demonstrated that
the closure of the courtroom in his case was not
conducted in conformity with the standards articulated
in Waller; therefore, he is entitled to relief on his Sixth
Amendment claim.

Id. at 1319.

Similarly, in Walton v. Briley, 361 F.3d 431 (7th Cir. 2004),
the state-court trial judge held two sessions after the courthouse
had closed for the day, inadvertently preventing the public from
attending. “Because Walton need not show specific prejudice,
these facts are sufficient to show a violation of Walton’s right to a
public trial.” Id. at 433. In Owens v. United States, 483 F.3d 48
(1st Cir. 2007), the federal defendant lost his direct appeal and
then filed a habeas petition. Id. at 56. The First Circuit explained
that his claim regarding courtroom closure required no showing of

prejudice even though it was raised on collateral review. |d. at 63.

See also, Carson v. Fischer, 421 F.3d 83, 94-95 (2nd Cir. 2005)
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(“we have consistently held thét prejudice is unnecessary in this
context”).

The Washington courts have never suggested that a
personal restraint petitioner could have a higher burden of proof
than that of a federal habeas petitioner. In fact, the Washington
case establishing the burden of proof in a personal restraint petition
expressly adopted the federal habeas standard. In re Hagler, 97
Whn.2d at 824-26. The Hagler Court believed it important to stay in
step with federal habeas law. Otherwise, “our state’s personal
restraint procedure will come to be viewed as a necessary
exhaustion of state remedies, rather than as a method by which
serious constitutional claims may be heard.” Id. at 826.

Thus, whether raised on direct or collateral review, a
violation of the right to a public trial is generally structural error and
requires no showing of specific prejudice.

i) Petit Received neffecti
Assi F O Lon Di : |

In addition to the reasons set forth above, this Court should

' As indicated in note 1, this Court should appoint substitute counsel if it must
reach the ineffective assistance of counsel claim, as undersigned counsel was
appellate counsel and has a conflict of interest.
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also reverse McKee's convictions because he received ineffective
assistance of appellate counsel and would have been granted a new
trial on appeal, had his appellate counsel performed effectively by
raising the violation of his public trial right. Qrange, 152 Wn.2d at
800.

The right to appeal includes the constitutional right to
counsel. In re Brown, 143 Wn.2d 431, 451, 21 P.3d 687 (2001);
Orange, 152 Wn.2d at 8i4. - The constitutional right to counsel
includes the right to effective assistance of counsel. Strickland v.
Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984) (adopted in State v. Jeffries, 105 Wash.2d 398, 418, 717
P.2d 722 (1986)).

A criminal defendant bears the burden of establishing a
violation of that right by showing both deficient performance and
resulting prejudice. State v. McFarland, 127 Wash.2d 322, 334-35,
899 P.2d 1251 (1995). Deficient performance is established by proof
that defense counsel's representation “fell below an objective
standard of reasonableness based on consideration of all the
circumstances.” Id. Prejudice is established where “there is a
reasonable probability that, except for counsel's unprofessional

errors, the result of the proceeding would have been different.” Id. at
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335.

In Orange, the petitioner argued that he received ineffective
assistance of appellate counsel based on the attorney’s failure to
raise the violation of his public trial right on appeal. The Supreme
Court agreed. Because Orange would have been entitled to
automatic reversal on direct appeal, appellate counsel could not
have had a legitimate, strategic reason to omit the issue. Orange
was prejudiced because, if not for appellate counsel's error, he
would have won his appeal. Orange was therefore entitled to a new
trial based on ineffective assistance of counsel. Qrange, 152 Wn.2d
at 814.

Another way to characterize the analysis is that, when
appellate counsel was ineffective in failing to raise an issue, the
petitioner is entitled to the direct appeal standard on post conviction
review. See In re Dalluge, 152 Wn.2d 772, 789, 100 P.3d 279
(2004).

McKee’s situation is no different than Orange’s. Because
McKee would have been entitled to automatic reversal on direct
appeal, appellate counsel did not have a legitimate, strategic reason
to omit the issue. McKee was prejudiced because, if not for

appellate counsel’s error, McKee would have won his appeal. The
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remedy for counsel's failure to raise on appeal the violation of
McKee’s public trial right is remand for a new trial. Qrange, at 814.
3. PETITIONER’'S DUE PROCESS RIGHTS WERE
VIOLATED WHEN JURORS WERE INSTRUCTED
THEY MUST BE UNANIMOUS TO ANSWER “NO” TO
THE SPECIAL VERDICT.

A unanimous jury decision is not required to find the state has
failed to prove the presence of a special finding increasing the
defendant’'s maximum allowable sentence. A nonunanimous jury
decision is a final determination that the state has not proved the
special verdict finding beyond a reasonable doubt. State v.
Goldberg, 149 Wn.2d 888, 72 P.3d 1083 (2003). In keeping with this
rule, it is manifest constitutional error to instruct the jury it must be
unanimous in order to find the absence of such a special finding.
State v. Bashaw, 169 Wn.2d 133, 234 P.3d 195 (2010); State v.
Ryan, 160 Wn. App. 944.

In Bashaw, Bertha Bashaw was convicted of three drug
deliveries. Because the jury determined that each delivery took
place within 1,000 feet of a school bus route stop, her maximum
sentence was doubled by statute. Bashaw, 169 Wn.2d at 137. In

the jury instruction explaining the special verdict forms, the jury was

instructed:  “Since this is a criminal case, all twelve of you must
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agree on the answer to the special verdict.” Bashaw, 169 Wn.2d at
139 (citation to record omitted). On appeal, Bashaw argued that the
jury instruction incorrectly required unanimity for finding that her
actions did not take place within 1,000 feet of the school bus routé
stop. Bashaw, at 137.

The Supreme Court agreed:

Though unanimity is required to find the
presence of a special finding increasing the maximum
penalty, see Goldberg, 149 Wn.2d at 893, 72 P.3d
1083, it is not required to find the absence of such a
special verdict finding. The jury instruction here stated
that unanimity was required for either determination.
That was error.

Bashaw, 169 Wn.2d at 147 (emphasis in original).
The state argued the error was harmless, but the court
disagreed:

In order to hold that a jury instruction error was
harmless, “we must ‘conclude beyond a reasonable
doubt that the jury verdict would have been the same
absent the error.”” State v. Brown, 147 Wn.2d 330,
341, 58 P.3d 889 (2002) (quoting Neder v. United
States, 527 U.S. 1, 19, 119 S. Ct. 1827, 144 L. Ed.2d
35 (1999)). The State argues, and the Court of
Appeals agreed, that any error in the instruction was
harmless because the trial court polled the jury and the
jurors affirmed the verdict, demonstrating it was
unanimous. This argument misses the point. The
error here was the procedure by which unanimity
would be inappropriately achieved. In Goldberg, the
error reversed by this court was the trial court's
instruction to a nonunanimous jury to reach unanimity.
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149 Wn.2d at 893, 72 P.3d 1083. The error here is
identical except for the fact that that direction to reach
unanimity was given preemptively.

The result of the flawed deliberative process
tells us little about what result the jury would have
reached had it been given a correct instruction.
Goldberg is illustrative.  There, the jury initially
answered “no” to the special verdict, based on a lack of
unanimity, until told it must reach a unanimous verdict,
at which point it answered “yes.” Id. at 891-93, 72 P.3d
1083. Given different instructions, the jury returned
different verdicts. We can only speculate as to why
this might be so. For instance, when unanimity is
required, jurors with reservations might not hold to their
positions or may not raise additional questions that
would lead to a different result. We cannot say with
any confidence what might have occurred had the jury
been properly instructed. @ We therefore cannot
conclude beyond a reasonable doubt that the jury
instruction error was harmless. As such, we vacate the
remaining sentence enhancements and remand for
further proceedings consistent with this opinion.

Bashaw, 169 Wn.2d at 147-48.

In Ryan, this Court held the nature of the error addressed in
Bashaw was a constitutional due process violation. As this Court
explained:

The Bashaw court strongly suggests its decision is
grounded in due process. The court identified the error
as ‘the procedure by which unanimity would be
inappropriately achieved,” and referred to “the flawed
deliberative process” resulting from the erroneous
instruction. The court then concluded the error could
not be deemed harmless beyond a reasonable doubt,
which is the constitutional harmless error standard.
The court refused to find the error harmless even

-31-



where the jury expressed no confusion and returned a
unanimous verdict in the affirmative. We are
constrained to conclude that under Bashaw, the error
“must be treated as one of constitutional magnitude and
is not harmless.

Ryan, 160 Wn. App. 944, 2011 WL 1239796, *2 (footnotes
omitted)."

Accordingly, where Ryan’s jury was instructed it must
unanimously have a reasonable doubt to answer “no” to the spec‘ial
verdict, it was an error Ryan could raise for the first time on appeal
and entitled him to vacation of the deadly weapon enhancement.
Ryan, 2011 WL 1239796, *2-3.

(i) The Violation

The jury in McKee's case was instructed it must be

unanimous in answering the special verdict forms. Number 25, the

concluding instruction provided in relevant part:

i his i iminal h of
agree for you to return a verdict. When all of you have
so agreed, fill in the verdict form(s) to express your
decision. The presiding juror will sign it and notify the
bailiff, who will conduct you into court to declare your
verdict.

You will also be furnished with special verdict
forms. If you find the defendant not guilty do not use
the special verdict forms. If you find the defendant
guilty, you will then use the special verdict forms and fill

' Cf. State v. Nunez, 160 Wn. App. 150, 163, 248 P.3d 103 (2011).
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in the blank with the answer “yes” or “no” according to

the decision you reach. In order to answer the special

verdict forms “yes”, you must unanimously be satisfied

beyond a reasonable doubt that “yes” is the correct
answer. If you have a reasonable doubt as to the
questions, you must answer “no.”

Appendix E (emphasis added).

As in Bashaw and Ryan, the jury here was instructed it must
be unanimous to return a verdict. Although the last line of the
instruction did not state the jury must unanimously have a
reasonable doubt to answer “no” to the special verdict, the jury would
have no reason to distinguish between a general verdict and special
verdict. It was instructed it must be unanimous to return a verdict,
any verdict, period. Accordingly, the error here is no different than
that in Bashaw and Ryan. It was an error of constitutional magnitude
that may be raised for the first time on appeal and is not harmless,
as it resulted in a flawed deliberative process.

(i)  Petitioner Was Substantially Prejudiced

As indicated in the previous section, to obtain relief through a
personal restraint petition, a petitioner claiming constitutional error
must show that such an error was made and that it “worked to his

actual and substantial prejudice.” In re Personal Restraint of Lile,

100 Wn.2d 224, 225, 668 P.2d 581 (1983). The petitioner bears the
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burden of establishing prejudice by a preponderance of the
evidence, but that burden “may be waived where the error gives rise
to a conclusive presumption of prejudice.” St. Pierre, 118 Wn.2d at
328.

McKee was substantially prejudiced by the constitutional due
process violation. At first, Korbut claimed the gun allegedly used in
her attack was a chrome revolver, not a black semiautomatic of the
sort found in McKee’s home. At trial, she admitted she did not in fact
see a gun, but presumed an object pressed against her face must
have been a gun. Under these circumstances, a reasonable juror
could have had a reasonable doubt about the firearm allegation with
respect to Korbut. Given a different instruction, jurors with
reservations might have held to their positions or raised additional
questions that would have led to a different result. The same is true
with respect to Ray. She did not identify McKee and testified only
that McKee’s gun resembled the one used by her attacker. Because
McKee was substantially prejudiced, this Court should reach the

issue raised herein and vacate McKee’s firearm enhancements.
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(i)  Pefitioner Received Ineffective Assistance of

In addition to the reasons set forth above, this Court should
also vacate McKee’s enhancements because he received ineffective
assistance of appellate counsel and would have had a greatly
reduced sentence, had his appellate counsel performed effectively
by raising the due process violation. See Orange, 152 Wn.2d at
800.

As previously indicated, the right to appeal includes the
constitutional right to counsel. In re Brown, 143 Wn.2d at 451,
Orange, 152 Wn.2d at 814. The constitutional right to counsel
includes the right to effective assistance of counsel. Strickland v.
Washington, 466 U.S. at 686.

A criminal defendant bears the burden of establishing a
violation of that right by showing both deficient performance and
resulting prejudice. McFarland, 127 Wash.2d at 334-35. Deficient
performance is established by proof that defense counsel's

representation “fell below an objective standard of reasonableness

based on consideration of all the circumstances.” Id. Prejudice is

'® As indicated in note 2, this Court should appoint substitute counsel if it must
reach the ineffective assistance of counsel claim.
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established where “there is a reasonable probability that, except for
counsel's unprofessional errors, the result of the proceeding would
have been different.” Id. at 335.

In Orange, the petitioner argued that he received ineffective
assistance of appellate counsel based on the attorney’s failure to
raise the violation of his public trial right on appeal. The Supreme
Court agreed. Because Orange would have been entitled to
automati'c reversal on direct appeal, appellate counsel could not
have had a legitimate, strategic reason to omit the issue. Orange
was prejudiced because, if not for appellate counsel's error, he
would have won his appeal. Orange was therefore entitled to a new
trial based on ineffective assistance of counsel. Qrange, 152 Wn.2d
at 814.

Another way to characterize the analysis is that, when
appellate counsel was ineffective in failing to raise an issue, the
petitioner is entitled to the direct appeal standard on postconviction
review. See Dalluge, 152 Wn.2d at 789.

Because McKee would have been entitled to vacation of his
firearm enhancements on direct appeal, appellate counsel did not
have a legitimate, strategic reason to omit the issue. McKee was

prejudiced because, if not for appellate counsel's error, McKee’s
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sentence would be much shorter. The remedy for counsel’s failure
to raise on appeal the violation of McKee’s due process rights is
vacation of the firearm enhancements. See QOrange, at 814.
D. CONCLUSION
For the above reasons and the reasons set forth in the
personal restraint petition, this Court should remand the case for a
new trial and/or vacate McKee’s firearm enhancements.
~ T
DATED thisQ_:} day of June, 2011.
Respectfully submitted,
NIELSEN, BROMAN & KOCH, PLLC

YR

DANAM.LIND '
WSBA No. 28239
Attorney for Petitioner
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167 P.3d 575
141 Wash.App. 22, 167 P.3d 575
(Cite as: 141 Wash.App. 22, 167 P.3d 575)

P
Court of Appeals of Washington, Division 1.
STATE of Washington, Respondent/
Cross-Appellant,
V.
Jeffrey R. McKEE, Appellant/Cross-Respondent.

No. 56504-4-1.
July 23, 2007.
Publication Ordered Sept. 14, 2007.

Background: Defendant was convicted in the Su-
perior Court, King County, Douglas D. McBroom,
J., of two counts of first degree rape while armed
with a firearm and imposed an exceptional minim-
um sentence. Defendant appealed, and state cross-
appealed.

Holdings: The Court of Appeals, Baker, J., held that:
(1) circumstantial evidence was sufficient to sup-
port finding that defendant was armed with a real
gun when he raped victim;

(2) evidence was sufficient to support conviction
for first degree rape;

(3) multiple offense policy did not serve as a mitig-
ating factor to allow court to impose an exceptional
minimum sentence;

(4) fact that victims were prostitutes who may have
been willing to have sex for money did not allow
trial court to impose an exceptional minimum sen-
tence;

(5) court could not impose conditions of com-
munity custody unrelated to defendant's convic-
tions;

(6) Court would decline to address directly whether
community custody provision barring defendant
from possessing or perusing “pornographic materi-
als” was unconstitutionally vague as applied; and

(7) community custody provision barring porno-
graphic materials was not overbroad in violation of
defendant's free speech rights.

Page 2 of 14

Page 1

Convictions affirmed; remanded for resenten-
cing.

West Headnotes
[1] Sentencing and Punishment 350H €~>726(2)

350H Sentencing and Punishment
350HIV Sentencing Guidelines
350HIV(B) Oftense Levels
350HIV(B)3 Factors Applicable to Sever-
al Offenses
350Hk726 Dangerous Weapons or De-
structive Devices
350Hk726(2) k. What Constitutes a
Weapon. Most Cited Cases
For purposes of a firearm enhancement, the
State must prove that the defendant was armed dur-
ing commission of the crime with a “firearm,”
defined as a weapon from which a projectile or pro-
jectiles may be fired by an explosive such as gun-
powder. West's RCWA 9.41.010.

[2] Sentencing and Punishment 350H €980

350H Sentencing and Punishment
350HIV Sentencing Guidelines
350HIV(H) Proceedings
350HIV(H)2 Evidence
350Hk974 Sufficiency
350Hk980 k. Matters Related to
Firearms and Destructive Devices. Most Cited Cases
The State seeking a firearm enhancement need
not introduce the actual deadly weapon at trial; wit-
ness testimony alone may provide sufficient evid-
ence. West's RCWA 9.41.010.

[3] Sentencing and Punishment 350H €980

350H Sentencing and Punishment
350HIV Sentencing Guidelines
350HIV(H) Proceedings
350H1V(H)2 Evidence
350Hk974 Sufficiency
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350Hk980 k. Matters Related to
Firearms and Destructive Devices. Most Cited Cases
Circumstantial evidence was sufficient to sup-
port finding that defendant was armed with a real
gun when he raped victim and thus to support fire-
arm enhancement; victim testified regarding the
weight and feel of the gun, that she saw a
“peripheral something to my head,” and to the way
in which defendant wielded it, and there was evid-
ence defendant had a real gun and had access to
other guns. West's RCWA 9.41.010.

[4] Rape 321 €51(7)

321 Rape
32111 Prosecution
3211I(B) Evidence
321k50 Weight and Sufficiency
321k51 In General
321k51(7) k. Identity of Accused.

Most Cited Cases A

Evidence was sufficient to support conviction
for first degree rape, although victim was unable to
identify defendant in a photomontage, in a lineup,
or in court; victim described her attacker as a clean-
cut white male with short blondish-brown hair and
a medium build, and positively identified defend-
ant's truck, including the floor mats, victim's de-
scription of the gun used in the rape was also con-
sistent with the gun recovered from defendant's
bedroom, victim's friend positively identified de-
fendant in a lineup and in court as the man who
picked up victim and also identified photos of de-
fendant's truck, and state crime lab witness testified
that victim's DNA was found in a semen stain in
defendant's truck.

[5] Criminal Law 110 €=>1139

110 Criminal Law
110XXIV Review
110XXIV(L) Scope of Review in General
110XXIV(L)13 Review De Novo
110k1139 k. In General. Most Cited
Cases

Page 3 of 14

Page 2

Criminal Law 110 €=1156.2

110 Criminal Law
110XXIV Review
110XXIV(N) Discretion of Lower Court
110k1156.1 Sentencing
110k1156.2 k. In General. Most Cited
Cases
(Formerly 110k1147)

Criminal Law 110 €->1158.34

110 Criminal Law
110XXIV Review
110XXIV(O) Questions of Fact and Findings
110k1158.34 k. Sentencing. Most Cited
Cases
(Formerly 110k1158(1))
Appellate review of an exceptional sentence is
a three-step process; first, the appellate court de-
termines under the “clearly erroneous” standard
whether the record supports the reasons given by
the trial court for imposing the exceptional sen-
tence, second, the appellate court determines
whether the trial court's reasons are sufficiently
substantial and compelling to justify an exceptional
sentence as a matter of law under a de novo stand-
ard of review, and third, the appellate court determ-
ines whether the exceptional sentence is clearly too
excessive or lenient under the abuse of discretion
standard. West's RCWA 9.94A.585.

[6] Sentencing and Punishment 350H €870

350H Sentencing and Punishment
350H1V Sentencing Guidelines
350HIV(F) Departures
350HIV(F)3 Downward Departures
350Hk870 k. Other  Particular
Grounds. Most Cited Cases

Multiple offense policy did not serve as a mit-
igating factor to allow trial court to impose an ex-
ceptional minimum sentence on defendant who was
convicted of two counts of first degree rape while
armed with a firearm; rapes were committed at dif-
ferent times against different women, each of whom
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was raped at gunpoint orally, vaginally, and anally.
West's RCWA 9.94A.535(1)(g), 9.94A.589.

[7] Sentencing and Punishment 350H €870

350H Sentencing and Punishment
350HIV Sentencing Guidelines
350HIV(F) Departures
350HIV(F)3 Downward Departures
350Hk870 k.  Other  Particular
Grounds. Most Cited Cases
A sentence is clearly excessive for purposes of
the multiple offense policy if the difference
between the effects of the first criminal act and the
cumulative effects of the subsequent criminal acts
is nonexistent, trivial, or trifling. West's RCWA
9.94A.535(1)(g).

[8] Sentencing and Punishment 350H €~~857

350H Sentencing and Punishment
350HIV Sentencing Guidelines
350HIV(F) Departures
350HIV(F)3 Downward Departures
350Hk853 Offense-Related Factors
350Hk857 k. Provocation, Particip-
ation or Condonation by Victim. Most Cited Cases
Fact that victims were prostitutes who may
have been willing to have sex for money did not al-
low trial court to impose an exceptional minimum
sentence on defendant who was convicted of two
counts of first degree rape while armed with a fire-
arm for two different rapes committed at different
times against different women, each of whom was
raped at gunpoint orally, vaginally, and anally.
West's RCWA 9.94A.535.

[9] Sentencing and Punishment 350H €= 1977(2)

350H Sentencing and Punishment
350HIX Probation and Related Dispositions
350HIX(G) Conditions of Probation
350Hk1964 Particular Terms and Condi-
tions
350Hk1977 Rehabilitation and Ther-
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apy
350Hk1977(2) k. Validity. Most
Cited Cases

Sentencing and Punishment 350H €--1980(2)

350H Sentencing and Punishment
350HIX Probation and Related Dispositions
350HIX(G) Conditions of Probation
350Hk1964 Particular Terms and Condi-

tions
350Hk1980 Intoxicants and Controlled
Substances
350Hk1980(2) k. Validity. Most
Cited Cases

Community custody conditions, including that
defendant not purchase or possess alcohol and that
he participate in a substance abuse treatment evalu-
ation and follow recommended treatment, were not
reasonably related to the circumstances of defend-
ant's rape with a firearm convictions and thus court
could not impose those conditions of community
custody.

[10] Criminal Law 110 €1126

110 Criminal Law
110XXIV Review
110XXIV(G) Record and Proceedings Not in
Record
110XX1IV(G)1S Questions Presented for
Review
110k1113 Questions Presented for Re-
view
110k1126 k. Sentence or Judgment.
Most Cited Cases
Court of Appeals would decline to address dir-
ectly whether community custody provision barring
rape defendant from possessing or perusing
“pornographic materials” was unconstitutionally
vague as applied, as defendant was attempting to
mount a pre-enforcement challenge with no factual
record to evaluate. U.S.C.A. Const.Amend. 14.

[11] Constitutional Law 92 €-52262
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92 Constitutional Law
92XVIl Freedom of Speech, Expression, and
Press
92XVIH(Y) Sexual Expression
92k2262 k. Parolees and Probationers.
Most Cited Cases

Sentencing and Punishment 350H €=>1983(2)

350H Sentencing and Punishment
350HIX Probation and Related Dispositions
350HIX(G) Conditions of Probation
350Hk1964 Particular Terms and Condi-

tions
350Hk1983 Other Particular Condi-
tions
350Hk1983(2) k. Validity. Most
Cited Cases

Community custody provision barring rape de-
fendant from possessing or perusing “pornographic
materials” was crime-related condition of com-
munity custody and thus was not overbroad in viol-
ation of defendant's free speech rights. U.S.C.A.
Const.Amend. 1.

[12] Sentencing and Punishment 350H €~>1963

350H Sentencing and Punishment
350HIX Probation and Related Dispositions
350HIX(G) Conditions of Probation
350Hk1963 k. Validity or Reasonableness

of Conditions in General. Most Cited Cases

An offender's constitutional rights during com-
munity placement are subject to Sentencing Reform
Act-authorized infringements, including crime-re-
lated prohibitions. West's RCWA 9.41.010 et seq.

[13] Constitutional Law 92 €~52325

92 Constitutional Law
92XIX Rights to Open Courts, Remedies, and
Justice
92k2325 k. Prisoners and Pretrial Detainees.
Most Cited Cases

Constitutional Law 92 €--4828

Page 5 of 14
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92 Constitutional Law
92XXV1I Due Process
92XXVII(H) Criminal Law
92XXVII(H)11 Imprisonment and Incid-
ents Thereof
92k4828 k. Transfer. Most Cited Cases

Prisons 310 €236

310 Prisons
31011 Prisoners and Inmates
310II(E) Place or Mode of Confinement
310k236 k. Private Facilities or Manage-
ment. Most Cited Cases
(Formerly 310k13.5(3))

Prisons 310 €283

310 Prisons
31011 Prisoners and Inmates
31011(H) Proceedings
310k279 Requisites, Course, and Conduct
of Proceedings
310k283 k. Time for Proceedings; Pri-
or Notice and Hearing. Most Cited Cases
(Formerly 310k13.5(3))

State and Department of Corrections did not
deny defendant due process and access to the courts
by transferring him to a private prison in another
state against his will and without a hearing, where
he was allegedly unable to timely or efficiently pre-
pare his statement of additional grounds for review
because he lacked sufficient access to legal materi-
als; defendant was not entitled to any pre-transfer
hearing, and defendant asked for and received sev-
eral extensions of time to file his statement.
U.S.C.A. Const.Amend. 14.

[14] Prisons 310 €283

310 Prisons
31011 Prisoners and Inmates
3101I(H) Proceedings
310k279 Requisites, Course, and Conduct
of Proceedings
310k283 k. Time for Proceedings; Pri-
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or Notice and Hearing. Most Cited Cases
(Formerly 310k13.5(3))
Department of Corrections is not required to
provide a hearing before transferring a prisoner.

[15] Privileged Communications and Confidenti-
ality 311H €=>80

311H Privileged Communications and Confidenti-
ality
311HII Family Privileges
311HII(B) Spousal Privilege
311Hk80 k. Confidential or Private Char-
acter of Communications. Most Cited Cases
(Formerly 410k192)

Testimony from defendant's ex-wife regarding
defendant's vasectomy was not confidential and
thus not subject to the spousal communications
privilege, as ex-wife indicated that the vasectomy
was openly discussed outside the marriage. West's
RCWA 5.60.060.

[16] Privileged Communications and Confidenti-
ality 311H €85

311H Privileged Communications and Confidenti-
ality
311HII Family Privileges
311HII(B) Spousal Privilege
311Hk85 k. Waiver of Privilege. Most
Cited Cases
(Formerly 410k219(2))
The spousal communications privilege is
waived where the communications are not confid-
ential. West's RCWA 5.60.060.

[17] Criminal Law 110 €-339.7(3)

110 Criminal Law
110X VI Evidence
110X VII(D) Facts in Issue and Relevance
110k339.5 Identity of Accused
110k339.7 Photographs and Drawings
110k339.7(3) k. Manner of Exhibi-
tion; Suggestiveness. Most Cited Cases

Criminal Law 110 €-°339.8(4)
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110 Criminal Law
110X VII Evidence
110X VII(D) Facts in Issue and Relevance
110k339.5 Identity of Accused
110k339.8 Out-Of-Court or Pre-Trial
Confrontation
110k339.8(2) Time and Manner of
Confrontation; Suggestiveness
110k339.8(4) k. Number, Char-
acter, and Appearance of Lineup Participants. Most
Cited Cases :

Record did not support defendant's argument
on appeal that live lineup and photomontage identi-
fications were impermissibly suggestive in many
ways and that the evidence should have been sup-
pressed.

[18] Criminal Law 110 €5339.6

110 Criminal Law
110XV Evidence
110X VII(D) Facts in Issue and Relevance
110k339.5 Identity of Accused
110k339.6 k. In General. Most Cited

Cases

An out-of-court identification is admissible un-
less the procedure was so impermissibly suggestive
as to give rise to a very substantial likelihood of ir-
reparable misidentification.

[19] Criminal Law 110 €-5620(6)

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k620 Joint or Separate Trial of Separ-
ate Charges
110k620(3) Severance, Relief from
Joinder, and Separate Trial in General
110k620(6) k. Particular Cases.
Most Cited Cases
Defendant was not entitled to separate trials on
four counts of rape of four different women, despite
argument that there were prejudicial similarities to
a high-profile case and that joinder made the case
more complicated and confusing, where jury heard
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no references to the other case, and the four counts
were highly interconnected. CrR 4.3(a).

[20] Criminal Law 110 €°620(1)

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k620 Joint or Separate Trial of Separ-
ate Charges
110k620(1) k. In General. Most Cited
Cases
Joinder is appropriate when the offenses (1) are
of the same or similar character, even if not part of
a single scheme or plan, and (2) are based on the
same conduct or on a series of acts connected to-
gether or constituting parts of a single scheme or
plan. CrR 4.3(a).

[21] Criminal Law 110 €=>620(5)

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k620 Joint or Separate Trial of Separ-
ate Charges
110k620(3) Severance, Relief from
Joinder, and Separate Trial in General
110k620(5) k. Grounds. Most Cited
Cases
Severance of joined charges is only proper
when the defendant carries the difficult burden of
demonstrating undue prejudice from a joint trial.
CrR 4.3(a).

[22] Criminal Law 110 €°1169.1(10)

110 Criminal Law
110XXIV Review
110XXIV(Q) Harmless and Reversible Error
110k1169 Admission of Evidence
110k1169.1 In General
110k1169.1(10) k. Documentary
and Demonstrative Evidence. Most Cited Cases
Any error in admitting photos of rape defend-
ant's bedroom showing knives and toy guns, as well

Page 7 of 14

Page 6

a photo of his girlfriend's gun, on the basis that they
were impermissibly suggestive and irrelevant did
not prejudice defendant and thus did not warrant re-
versal of his convictions.

[23] Searches and Seizures 349 €148

349 Searches and Seizures
349111 Execution and Return of Warrants
349k147 Scope of Search
349k148 k. Places, Persons, and Things
Within Scope of Warrant. Most Cited Cases

Telecommunications 372 €°1473

372 Telecommunications
372X Interception or Disclosure of Electronic
Communications; Electronic Surveillance
372X(B) Authorization by Courts or Public
Officers
372k1471 Conduct and Duration of Sur-
veillance
372k1473 k. Scope; Minimization.
Most Cited Cases
Gun found in defendant's bedroom and e-mails
seized from his computer were within the scope of
the search warrant such that seizure of the items
was not unreasonable. U.S.C.A. Const.Amend. 4.

[24] Searches and Seizures 349 €124

349 Searches and Seizures
34911 Warrants
349k123 Form and Contents of Warrant; Sig-
nature
349k124 k. Particularity or Generality and
Overbreadth in General. Most Cited Cases
A search warrant meets constitutional require-
ments if it describes the things to be seized with
reasonable particularity under the circumstances.
U.S.C.A. Const.Amend. 4.

**577 Dana M. Lind, Nielsen Broman & Koch
PLLC, Attorney at Law, Seattle, WA, for Appel-
lant/Cross-Respondent.

Jeffrey McKee/Doc# 882819 (Appearing Pro Se).
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Prosecuting Atty. King County, King. Co.
Pros./App. Unit Supervisor, Patrick C. Cook, The
Walthew Law Firm, Andrea Ruth Vitalich, King
County Prosecutor's Office, Seattle, WA, for Re-
spondent/Cross-Appellant.

BAKER, J.

*27 § 1 Jeffrey McKee was convicted of two
counts of first degree rape while armed with a fire-
arm. The trial court, noting that the victims were
prostitutes, imposed an exceptional minimum sen-
tence. McKee challenges the sufficiency of the
evidence on one of the firearm enhancements and
one of the rape convictions, as well as community
custody provisions barring him from using porno-
graphy or alcohol. The State cross-appeals the ex-
ceptional minimum sentence. We affirm **578
McKee's convictions and remand to the trial court
to revise sentencing errors.

I

9 2 On June 4, 2003, Jearlean Bradford contac-
ted King County Sheriff's Detective Sue Peters.
Peters was acquainted with Bradford through her
work with the Highway Intelligence Team (HITS),
a group of officers who work to document and es-
tablish rapport with prostitutes working the area
around Pacific Highway South between SeaTac and
Shoreline. Bradford said that she was sitting at a
bus stop when a white male in a clean, red pickup
truck pulled over and offered to give her a ride and
some beer money. Bradford accepted. Eventually
Bradford agreed to perform oral sex for $30. Brad-
ford said that the man drove her to an area near a
park, then suddenly grabbed her head, forced it to-
ward his exposed penis, and ordered her to “suck
his dick.” Bradford said that when the man saw her
“brothers” approaching, he pushed her out of the
truck and drove away. Bradford provided a detailed
description of the suspect and said that he was driv-
ing a red truck with Harley-Davidson floor mats
and license plate number A98146J. The truck was
registered to Jeffrey McKee.

*28 9 3 On June 5, 2003, Detective Peters was
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contacted by Lynae Korbut, whom Peters also knew
through the HITS program. Korbut said that two
nights earlier she was walking on Kent-Des Moines
road near Pacific Highway South when a clean-cut
white male in a red pickup truck pulled over and
asked if she needed a ride. Korbut said she did not
plan to proposition the man for sex because she
thought he was an undercover police officer, but
she accepted his offer of a ride. He drove her to a
convenience store, where he bought her a wine
cooler and a pack of cigarettes. Korbut said that
after they left the store, she tried to give the man
directions to where she wanted to go, but instead he
drove to a dead-end road, exposed his penis, put a
gun to her head, and ordered her to “suck my dick,
bitch.” Korbut said that after he forced her to per-
form oral sex at gunpoint, he ordered her to undress
and then raped her vaginally and anally from be-
hind. Korbut said that when he was finished, he
threw her clothes out of the truck and left her naked
in the street. She described her attacker in detail
and said his red truck had Harley-Davidson floor
mats and a license plate number beginning with “A.”

9 4 On June 18, 2003, Jamie Lee Ray reported
to police that she had been raped a couple of weeks
earlier by a clean-cut white male with short
blondish-brown hair and a medium build. Ray said
that she and her friend Muna Absiya were walking
near Pacific Highway South when a man in a red
truck pulled up and offered her a ride. Absiya re-
cognized him as a man who had previously picked
her up in his red truck and raped her orally and va-
ginally before she managed to escape. Absiya
warmmed Ray not to get in the truck, but she did any-
way. Ray said that the man drove to the parking lot
of a daycare center, grabbed her by the hair, put a
small black handgun to her head and said “suck my
dick, bitch.” After forcing her to perform oral sex,
he ordered her to undress and raped her vaginally
and anally at gunpoint. Ray said that when he was
finished, he threw her and her clothes out of the
truck and drove away.
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9 5 Jeffrey McKee was arrested and charged
with four crimes: count I, first degree rape of Lynae
Korbut while *29 armed with a firearm; count II,
attempted second degree rape of Jearlean Bradford;
count III, second degree rape of Muna Absiya; and
count IV, first degree rape of Jamie Lee Ray while
armed with a firearm. After McKee was arrested,
Bradford was unable to select him from a lineup,
but said McKee “would be perfect if he lost 40 or
50 pounds.” Bradford did, however, identify McK-
ee in court as the rapist. Korbut identified McKee
in a photomontage, in a lineup, and in court. Absiya
identified him in a lineup and in court as the man
who had raped her and had picked up Ray. Absiya
also identified photographs of the truck, noting the
Harley-Davidson floor mats. Ray was unable to
pick out McKee in a photomontage or lineup, nor
could she identify him in court. However, she iden-
tified photos of McKee's truck, noting the seat cov-
ers and Harley-Davidson floor mats, and testified
that McKee's gun looked like the **579 one that
was held to her head during the rape.

9 6 Jennifer Gauthier of the Washington State
Patrol Crime Laboratory identified three DNA pro-
files in a semen stain on McKee's truck seat cover
that were consistent with a mixture of genetic ma-
terial from Ray, McKee, and an unknown female.
Gauthier conservatively estimated that one in 9,400
individuals could potentially have contributed the
DNA consistent with Ray's profile, but was confid-
ent that Ray's DNA was contained within the semen
stain.

9 7 The trial court instructed the jury that evid-
ence on each count was cross-admissible for the
purposes of proving a common scheme or plan. The
jury found McKee guilty as charged on counts I and
IV, both with firearm enhancements, but not guilty
on counts 11 and I1L.

9 8 McKee requested an exceptional minimum
sentence below the standard range, arguing that the
multiple offense policy of the Sentencing Reform
Act of 1981 ™1 (SRA) resulted in a clearly ex-
cessive sentence. Noting that the victims were pros-
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titutes who were willing to have sex for money, *30
the trial court granted McKee's request and ordered
that the minimum base sentences for each of the
rapes be served concurrently rather than consecut-
ively. The trial court also imposed conditions of
community custody, including restrictions on alco-
hol and pornography. McKee appealed, and the
State cross-appealed the exceptional minimum sen-
tence.

FN1. Ch. 9.94A RCW.

I1.

[11[2] § 9 McKee argues that the evidence is
insufficient to support his firearm enhancement for
first degree rape of Lynae Korbut and his convic-
tion for rape of Jamie Lee Ray. Evidence is suffi-
cient to sustain a jury's verdict on a conviction or
enhancement if, when viewed in the light most fa-
vorable to the State, “any rational trier of fact could
have found the essential elements of the crime bey-
ond a reasonable doubt” ™2 A defendant who
challenges the sufficiency of the evidence admits
the truth of the evidence and all rational inferences
that may be drawn from it.™* All reasonable in-
ferences must be drawn in favor of the State and
against the defendant. ™4 The reviewing court
must defer to the jury's determination as to the
weight and credibility of the evidence and its resol-
ution of conflicting testimony.™5 For purposes of
a firearm enhancement, the State must prove that
the defendant was armed during commission of the
crime with a “firearm,” defined as a weapon “from
which a projectile or projectiles may be fired by an
explosive such as gunpowder.” ™¢ The State need
not introduce the actual deadly weapon at trial; wit-
ness testimony alone may provide sufficient evid-
ence.FN7

FN2. State v. Joy, 121 Wash.2d 333, 338,
851 P.2d 654 (1993).

FN3. State v. Thomas, 150 Wash.2d 821,
874, 83 P.3d 970 (2004).

FN4. State v. Salinas, 119 Wash.2d 192,
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201, 829 P.2d 1068 (1992).

FNS5. Thomas, 150 Wash.2d at 874-75, 83
P.3d 970.

FN6. RCW 9.41.010.

FN7. State v. Bowman, 36 Wash.App. 798,
803, 678 P.2d 1273 (1984); State v. Go-
forth, 33 Wash.App. 405, 412, 655 P.2d
714 (1982).

[3] *31 9 10 McKee argues that the evidence is
insufficient to support the firearm enhancement be-
cause Korbut was unable to provide a detailed de-
scription of the gun at trial and because the only
real gun accessible to McKee-the black semiauto-
matic recovered from his bedroom-did not match
Korbut's initial description. Therefore, according to
McKee, there is no evidence that the gun recovered
from his residence was the actual weapon pur-
portedly used against Korbut.

9§ 11 The record shows that Korbut initially told
Detective Peters that the gun was chrome and
looked like a .38 Special, which is a revolver.
However, at trial, Korbut testified that although she
was not able to see the make of the gun, she saw
“this steel part of it.” She said she knew the gun
was real because of the weight and feel of the steel,
and testified that she did not bite McKee's **580
penis during the rape because of the gun to her
head. On cross-examination, when challenged re-
garding her description of the gun, Korbut testified
that she knew it was a real gun because McKee was
holding it like a real gun and because of the texture
of steel against her head. She acknowledged that
she previously said she saw chrome, but explained
that although she “might have seen something
shiny,” she could not give a specific description of
the gun. When asked whether she saw a gun, Kor-
but said, “1 saw a peripheral something to my head”
and reiterated that it felt like a gun and was a gun
because she would have bit McKee if it was not.

9 12 We hold that there is sufficient circum-
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stantial evidence, viewed in the light most favor-
able to the State, from which a rational trier of fact
could conclude beyond a reasonable doubt that
McKee was armed with a real gun when he raped
Korbut. Korbut's testimony regarding the weight
and feel of the gun, seeing a “peripheral something
to my head” and the way in which McKee wielded
it, combined with evidence that McKee had a real
gun and had access to other guns, provided the jury
with sufficient evidence to support the firearm en-
hancement. Although *32 McKee questions the
credibility of Korbut's conflicting testimony, these
are matters for the jury to decide.

[4] § 13 McKee also argues that the evidence is
insufficient to support his conviction for first de-
gree rape of Jamie Lee Ray. He notes that Ray was
unable to identify McKee in a photomontage, at the
lineup, or in court, and contends that Ray's descrip-
tions of her attacker and his truck was inconsistent
with the actual appearance of McKee and his truck.
He points to evidence showing that another white
man in a red truck was raping prostitutes in the
same area and argues that the DNA evidence was
inconclusive.

9 14 We reject these claims. Ray described her
attacker as a clean-cut white male with short
blondish-brown hair and a medium build, and posit-
ively identified his truck, including the Harley-
Davidson floor mats. Her description of the gun
used in the rape was also consistent with the gun re-
covered from McKee's bedroom. Muna Absiya pos-
itively identified McKee in a lineup and in court as
the man who picked up Ray. Absiya also identified
photos of McKee's truck. This evidence, combined
with Gauthier's testimony that she was confident
that the semen stain in McKee's truck contained
Ray's DNA, is more than sufficient to sustain the
conviction.

[5] § 15 We next evaluate the State's cross-ap-
peal challenging the trial court's decision to impose
an exceptional minimum sentence below the stand-
ard range. Appellate review of an exceptional sen-
tence is a three-step process governed by RCW
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9.94A.585. First, we determine whether the record
supports the reasons given by the trial court for im-
posing the exceptional sentence. This is a factual
inquiry reviewed under the “clearly erroneous”
standard. Second, we determine whether the trial
court's reasons are sufficiently substantial and com-
pelling to justify an exceptional sentence as a mat-
ter of law under a de novo standard of review.
Third, we determine whether the exceptional sen-
tence*33 is clearly too excessive or lenient under
the abuse of discretion standard.™*

FN8. State v. Fowler, 145 Wash.2d 400,
405-06, 38 P.3d 335 (2002).

[6][7] 9 16 The State first argues that the trial
court abused its discretion by granting an excep-
tional minimum sentence based on application of
the multiple offense policy as a mitigating factor.
RCW 9.94A.535(1)(g) permits the trial court to im-
pose a sentence below the standard range when the
multiple offense policy of RCW 9.94A.589 results
in a presumptive sentence that is “clearly excess-
ive” in light of the purposes of the SRA. A sentence
is clearly excessive “if the difference between the
effects of the first criminal act and the cumulative
effects of the subsequent criminal acts is nonexist-
ent, trivial, or trifling.” ™ McKee does not re-
spond substantively to the State's briefing on this
point. Instead, he argues that the trial court's de-
cision was not based primarily on the multiple of-
fense policy, but rather because RCW 9.94A.535
permits the court to depart from **581 the standard
felony sentencing range if it finds “substantial and
compelling” reasons to justify the exceptional sen-
tence and enters appropriate findings of fact and
conclusions of law.

FN9. State v. Hortman, 76 Wash.App. 454,
463-64, 886 P.2d 234 (1994).

9 17 We agree that the multiple offense policy
cannot serve as a mitigating factor in a case in-
volving two first degree rapes committed at differ-
ent times against different women, each of whom
was raped at gunpoint orally, vaginally, and anally.
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Nor do we find any other valid basis to support an
exceptional minimum sentence in this case.

[8] ¥ 18 The record does not support the trial
court's reasons for imposing the exceptional sen-
tence. The State does not dispute the trial court's
finding that Korbut and Ray willingly entered
McKee's truck for the purpose of engaging in pros-
titution or some other illegal activity. However,
contrary to McKee's argument, these facts do not
provide support for the trial court's finding that “the
presumptive sentence for Jeffrey McKee is far in
excess of the *34 top of the range for crimes that
are even more brutal than the crimes committed by
McKee.” This is not a factual finding, but rather a
reflection of the trial court's personal opinion and
subjective belief that raping a prostitute is not as
brutal as raping a woman who “did not willingly
start off ready to perform a sex act.” Thus, it is
clearly erroneous.

9 19 We also reject McKee's claim that the trial
court's reasons for imposing the sentence were sub-
stantial and compelling because his crimes were
more like robbery than rape, and because prosti-
tutes are not as traumatized by rape as other victims
are. The court's conclusions of law stated that
“[o]peration of the multiple offense policy of RCW
9.94A.589 ... results in a presumptive sentence that
is clearly excessive” because they “were initiators
and/or willing participants in the illicit circum-
stances, or precursor offenses, leading to their
rapes.” At sentencing, the court explained that the
sexual relations were against the victims' will only
in the sense that they did not get paid, and that
prostitutes are a “far cry from the innocent rape vic-
tim” the Legislature envisioned when enacting the
very severe penalties for this crime. We disagree.
The fact that Korbut and Ray may have been will-
ing to have sex for money does not trivialize the
trauma of being raped at gunpoint orally, vaginally,
and anally. Such crimes are extremely egregious no
matter whom they are perpetrated against. Korbut
and Ray were in no sense willing participants in
these acts. Accordingly, we hold that the trial court
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abused its discretion in imposing a sentence that
was too lenient under the circumstances, and we re-
mand to the trial court for resentencing within the
standard range.

[9] 1 20 We next consider McKee's challenges
to certain conditions of community custody. McKee
argues that the trial court acted outside its statutory
authority in requiring that he not purchase or pos-
sess alcohol and that he participate in a substance
abuse treatment evaluation and follow recommen-
ded treatment. The State concedes error because
these conditions are not reasonably related to the
circumstances of McKee's alleged offenses. We ac-
cept the State's concession of error on this point.

[10] *35 9 21 McKee also argues that the com-
munity custody provision barring him from pos-
sessing or perusing “pornographic materials” is un-
constitutionally vague and overbroad. The State ini-
tially conceded vagueness under State v. Sansone.
TNIo In that case, the offender was subject to the
condition that he not possess pormnography except as
permitted by his therapist or Community Correc-
tions Officer. While on community placement, he
was discovered to be in possession of photographs
of scantily-clad women. The trial court found him
to be in violation of the condition and sentenced
him to additional confinement. On appeal, we in-
validated the provision as unconstitutionally vague
because it was insufficient to provide the offender
with fair notice of what materials could result in a
violation, and we remanded to the sentencing court
for imposition of a condition containing the neces-
sary specificity. NV

FN10. 127 Wash.App. 630, 111 P.3d 1251
(2005).

FN11. Sansone, 127 Wash.App. at 643,
111 P.3d 1251.

**582 9 22 However, pursuant to RAP 10.8,
the State subsequently filed a statement of addition-
al authorities citing our recent decision in State v.
Bahl™? In that case, the offender argued that
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community custody provisions concerning “erotic
material” and “sexual stimulus material” were un-
constitutionally vague and overbroad, and the State
had conceded error under Sansone. We noted that
in analyzing a vagueness challenge, the first step is
to determine whether to review the rule on its face
or as applied. ™3 Vagueness challenges that do
not involve First Amendment rights are to be
judged not facially, but as applied in light of the
facts of each case. ™" The offender had presen-
ted no actual conduct or factual record to review;
rather, he “merely anticipates that he might be ac-
cused of engaging in *36 conduct that violates the
sentencing conditions.” ™5 Thus, we rejected the
State's concession of error because, unlike Sansone,
the term had not yet been applied and there was no
factual record to evaluate.™¢ WE FURTHER
NOTED THat one of the authorities relied on in
Sansone was United States v. Loy,™7 in which
the federal court concluded that it was appropriate
to reach the merits of an offender's pre-enforcement
challenge and determined that a prohibition against
possessing pornography was unconstitutionally
overbroad.FN'® We stated that:

FN12. 137 Wash.App. 709, 159 P.3d 416
(2007).

FN13. Bahl, 137 Wash.App. at 716, 159
P.3d 416 (citing City of Spokane v. Dou-
glass, 115 Wash.2d 171, 181-82, 795 P.2d
693 (1990)).

FN14. Bahl, 137 Wash.App. at 716, 159
P.3d 416 (citing Douglass, 115 Wash.2d at
182, 795 P.2d 693).

FN15. Bahl, 137 Wash.App. at 716, 159
P.3d 416.

FN16. Bahl, 137 Wash.App. at 717, 159
P.3d416.

FNI7. 237 F3d 251, 266-67 (3rd
Cir.Pa.2001).

FN18. Loy, 237 F.3d at 266-67.
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While we have followed Loy in concluding that
a prohibition against possessing “pornography” is
too vague as applied to possession of the photo-
graphs in Sansone, we have not yet agreed it is
appropriate to evaluate conditions of sentence for
vagueness in a pre-enforcement challenge. We
are not inclined to do so in the absence of brief-
ing on the pros and cons of that approach. We
have reservations about the wisdom of making
the appellate courts routinely available as editors
to demand that trial courts rewrite sentencing
conditions to avoid hypothetical problems.FN9 ]

FN19. Bahkl, 137 Wash.App. at 718, 159
P.3d 416.

Accordingly, “[bJecause Bahl has not ex-
plained why his vagueness challenge requires eval-
uation of the conditions in a factual vacuum,” we
declined to review it.FN20

FN20. Bahl, 137 Wash.App. at 719, 159
P.3d 416. See also State v. Johnson, No.
56786-1-1, 2007 WL 740961, 2007
Wash.App. LEXIS 443 (March 12, 2007)
(reaching the same conclusion under simil-
ar circumstances).

9 23 In this case, McKee argues that the porno-
graphy condition is vague as applied because he
was never alleged to have possessed or accessed
pornography and it was not a factor in his offense;
therefore, he has no way of knowing whether
something he accesses will be deemed
“pornography.” McKee is correct that the condition
should be evaluated*37 as applied, but he cannot
escape the fact that he is attempting to mount a pre-
enforcement challenge with no factual record to
evaluate. Thus, following Bahl, we reject the State's
concession of error and decline to address the issue
directly. However, because we have already de-
cided to remand to the trial court to correct the sen-
tencing errors discussed above, the vagueness prob-
lem may be raised on remand so as to obtain a de-
scription of “pornographic materials” with suffi-
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cient specificity to provide McKee with fair notice
of what types of materials would constitute a viola-
tion.

[11][12] § 24 McKee also argues that the por-
nography conditions were overbroad in violation of
his right to free speech. However, an offender's
constitutional rights during community placement
are subject to SRA-authorized infringements, in--
cluding crime-related prohibitions.”¥?' Because
the pornography restrictions in McKee's case are
crime-related conditions of community custody, we
reject his overbreadth challenge.

FN21. Bahl, 137 Wash.App. at 714-15,
159 P.3d 416.

**583 § 25 McKee, acting pro se, filed a state-
ment of additional grounds for review (SAG) rais-
ing six additional issues not addressed by defense
counsel. The State did not respond. None of McK-
ee's arguments have merit.

[13}[14] § 26 First, McKee. argues that the
State of Washington and Department of Corrections
denied him due process and access to the courts by
transferring him to a private prison in another state
against his will and without a hearing, where he
was unable to timely or efficiently prepare his SAG
because he lacked sufficient access to legal materi-
als. However, the Department of Corrections is not
required to provide a pre-transfer hearing. N2
Moreover, McKee asked for and received several
extensions of time to file his SAG.

FN22. In re Pers. Restraint of Matteson,
142 Wash.2d 298, 315, 12 P.3d 585 (2000) .

[15][16] § 27 Second, McKee argues that the
trial court erred in allowing testimony from his ex-
wife regarding McKee's *38 vasectomy, in viola-
tion of the spousal communications privilege in
RCW 5.60.060. However, the privilege is waived
where the communications are not confidential.
PN The trial court ruled that this testimony was
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not confidential because McKee's ex-wife indicated
that the vasectomy was openly discussed outside
the marriage. Thus, there was no error.

FN23. Swearingen v. Vik, 51 Wash.2d 843,
848, 322 P.2d 876 (1958).

[17][18] § 28 Third, McKee argues that the live
lineup and photomontage identifications were im-
permissibly suggestive in many ways and that the
evidence should have been suppressed. An out of
court identification is admissible unless the proced-
ure “was so impermissibly suggestive as to give
rise to a very substantial likelihood of irreparable
misidentification.” ™24 The record does not sup-
port McKee's claims.

FN24. Simmons v. United States, 390 U.S.
377, 384, 88 S.Ct. 967, 19 L.Ed.2d 1247
(1968).

[19][20][21] | 29 Fourth, McKee argues that
the charges should have been severed and tried sep-
arately because of prejudicial similarities to the
Green River Killer case and because it made the
case more complicated and confusing. Joinder is
appropriate when the offenses (1) are of the same or
similar character, even if not part of a single
scheme or plan; and (2) are based on the same con-
duct or on a series of acts connected together or
constituting parts of a single scheme or plan.™¥2*
“Severance is only proper when the defendant car-
ries the difficult burden of demonstrating undue
prejudice from a joint trial.” ™26 McKee has not
met this burden. The jury heard no references to the
Green River Killer, and the four counts were highly
interconnected.

FN25. CIR 4.3(a).

FN26. State v. Alsup, 75 Wash.App. 128,
131, 876 P.2d 935 (1994).

[22][23][24] § 30 Fifth, McKee argues that
photos of his bedroom showing knives and toy
guns, as well a photo of his girlfriend's gun, should
not have been admitted because they were imper-
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missibly suggestive and irrelevant. But McKee *39
has not shown any prejudice. McKee also claims
that the police should not have seized the real gun
found in his bedroom nor emails from his computer
because those items were outside the scope of the
search warrant. A search warrant meets constitu-
tional requirements if it describes the things to be
seized with reasonable particularity under the cir-
cumstances.”™?? This requirement was satisfied.

FN27. State v. Dodson, 110 Wash.App.
112,120, 39 P.3d 324 (2002).

9 31 Sixth, McKee alleges cumulative error.
Because McKee has shown no error, this argument
fails as well.

9 32 In conclusion, we uphold McKee's convic-
tions and remand to the trial court for resentencing
consistent with this opinion.

9 33 Affirmed and remanded with instructions.
WE CONCUR: DWYER and BECKER, JJ.
Wash.App. Div. 1,2007.

State v. McKee
141 Wash.App. 22, 167 P.3d 575

END OF DOCUMENT
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION |
STATE OF WASHINGTON, No. 56504-4-I-] RECEIVED
SEP 1 9 2008
Respondent/Cross-Appellant, .
MANDATE Nielsen, Broman & Kogh, PLLE

V.
King County
JEFFREY R. McKEE,

Superior Court No. 03-1-01734-1 KNT
Appellant/Cross-Respondent.

N N N N N S N SN N N S

Court Action Required
THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in
and for King County.

This is to certify that the opinion of the Court of Appeals of the State of
Washington, Division I, filed on July 23, 2007, became the decision terminating review of
this court in the above entitled case on September 21, 2008. An order denying
appellant’'s motion for appointment of counsel and reconsideration was entered OI\'I
September 5, 2007. An order granting a motion to publish was entered on September 14,
2007. An order denying a petition for review was entered in the Supreme Court on July 8,
2008. This case is mandated to the Superior Court from which the appeal was taken for

further proceedings in accordance with the attached true copy of the opinion.
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c: Patrick C Cook
Leslie Colleen Boyd
Dana M Lind
Andrea Ruth Vitalich
Jeffrey McKee
Hon. Douglas McBroom
Indeterminate Sentencing Review Board

Court Action Required: The sentencing court or criminal presiding judge is to place this
matter on the next available motion calendar for action consistent with the opinion.

IN TESTIMONY WHEREOF, | have hereunto set my
hand and affixed the seal of said Court at Seattle, this

of Washington, Division I.
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Only the Westlaw citation is currently available.

NOTE: UNPUBLISHED OPINION, SEE RCWA
2.06.040

Court of Appeals of Washington,
Division 1.
STATE of Washington, Respondent,
V.
Jeffrey McKEE, Appellant.

No. 62605-1-1.
Sept. 28, 2009.

Appeal from King County Superior Court; Honor-
able Douglas D. McBroom, J.

Dana M. Lind, Nielsen Broman Koch PLLC, Attor-
ney at Law, Seattle, WA, for Appellant.

Prosecuting Attorney King County, King Co.
Pros./App. Unit Supervisor, Andrea Ruth Vitalich,
King County Prosecutor's Office, Seattle, WA, for
Respondent.

UNPUBLISHED
COX, J.

*1 To challenge an issue for the first time in a
second appeal, the appellant must demonstrate that
the trial court, on remand, reviewed and ruled again
on such issue¥ Because Jeffrey McKee chal-
lenges a condition of community custody imposed
in his sentence for the first time in this second ap-
peal, we do not address his challenge.”

FN1. State v. Barberio, 121 Wn.2d 48, 50,
846 P.2d 519 (1993); State v. Traicoff, 93
Wn.App. 248, 257, 967 P.2d 1277 (1998).

FN2. We deny McKee's Motion to Modify
the ruling of the Clerk/Administrator deny-
ing his motion for a continuance to file his
Statement of Additional Grounds. We also

Page 2 of 3

Page 1

deny his Motion to Stay Proceedings.

In 2005, a jury found McKee guilty on two
counts of first degree rape, both with firearm en-
hancements.”™ McKee requested an exceptional
minimum sentence below the standard range.™
The trial court granted McKee's request and im-
posed the minimum base sentence for each of the
rapes to be served concurrently rather than consec-
utively ™ The trial court also imposed certain
conditions of community custody including restric-
tions on alcohol and pornography, and mental
health evaluation and treatment™® McKee ap-
pealed. ™7

FN3. Srate v. McKee, 141 Wn.App. 22,
28-29, 167 P.3d 575 (2007), review denied,
163 Wn.2d 1049 (2008).

FN4.1d. at 29.
FNS. Id. at 29-30.
FNG6. Id. at 30
FN7.1d.

One of McKee's arguments on appeal was that
the trial court did not have the statutory authority to
impose the conditions of community custody pro-
hibiting him from possessing alcohol and porno-
graphy. "™ McKee did not challenge the condition
requiring mental health evaluation and treatment.
The state cross-appealed the exceptional minimum
sentence.™?

FN8. Id. at 34-35.
FNO. Id. at 30.

In a published opinion,™° this court upheld
McKee's conviction and concluded that the trial
court abused its discretion by imposing an excep-
tional minimum sentence.”™! Regarding the con-
ditions of community custody, this court concluded
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Not Reported in P.3d, 152 Wash.App. 1030, 2009 WL 3083779 (Wash.App. Div. 1)

(Cite as: 2009 WL 3083779 (Wash.App. Div. 1))

that the conditions regarding alcohol were beyond
the statutory authority of the trial court.™2 We
also concluded that the condition regarding posses-
sion of pornography was valid, but we suggested
that the trial court might clarify the definition on re-
mand.F¥'? We remanded to the trial court for re-
sentencing within the standard range, removal of
the invalid conditions concerning alcohol, and cla-
rification of the definition of pornography.F¥4

FN10. McKee, 141 Wn.App. 22.
FN11. 1d at 34, 39.

FNI12. /d at 34.

FN13. Id at 36-37.

FN14. Id at 34-37.

At the resentencing hearing on November 3,
2008, the court imposed the low end of the standard
range plus a firearm enhancement for each count, to
be served consecutively. Addressing the community
custody conditions, the trial court deleted the alco-
hol prohibition and clarified the definition of por-
nography. The court again imposed the condition
requiring McKee to “obtain a mental health evalu-
ation .. and complete all treatment recommenda-
tions” if directed. The court did not address any
other sentencing condition.

McKee again appeals.

TIMELINESS OF APPEAL
McKee argues that the trial court erroneously
imposed the mental health evaluation and treatment
as a condition of community custody in violation of
the Sentencing Reform Act of 1981(SRA). We do
not reach the issue because his assertion is un-
timely.

Review of issues raised for the first time on ap-
peal is governed by RAP 2.5(c)(1), which states:

If a trial court decision is otherwise properly be-
fore the appellate court, the appellate court may

at the instance of a party review and determine
the propriety of a decision of the trial court even
though a similar decision was not disputed in an
earlier review of the same case.

*2 In State v. Barberio ™S our supreme
court held that this rule does not automatically per-
mit review of every issue or decision that was not
raised in an earlier appeal.™¢ Rather, review in a
second appeal is only guaranteed if the trial court
“on remand, exercised its independent judgment,
reviewed and ruled again on such issue....” FN17

FN15. 121 Wn.2d 48, 846 P.2d 519 (1993) .
FN16. Id. at 50.
FN17.1d at 50.

Accordingly, the deciding factor here is wheth-
er the trial court, on remand after the first appeal,
reviewed the condition of community custody re-
quiring McKee to undergo mental health evaluation
and treatment. The record is clear. McKee did not
challenge the mental health condition during his
first appeal and the trial court did not revisit the
condition. The trial court corrected the sentence to
fall within the standard range plus the firearm en-
hancements, deleted the alcohol prohibitions, and
clarified the definition of pornography. Because the
trial court did not address the issue that McKee now
raises for the first time in this second appeal, we do
not reach it.

We affirm the judgment and sentence.
WE CONCUR: ELLINGTON and BECKER, JJ.
Wash.App. Div. 1,2009.
State v. McKee
Not Reported in P.3d, 152 Wash.App. 1030, 2009
WL 3083779 (Wash.App. Div. 1)

END OF DOCUMENT
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION |
)
STATE OF WASHINGTON, ) No. 62605-1-I FILED
) .
Respondent, ) KING COUNTY, WASHINGTON
) MANDATE JUN 29 sun
V. )
) King County SUPERIOR COURT CLERK
JEFFREY McKEE, )
) Superior Court No. 03-1-01734-1.KNT
Appellant. )
)

THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in and for
King County.

This is to certify that the opinion of the Court of Appeals of the State of Washington,
Division |, filed on September 28, 2009, became the decision terminating review of this court
in the above entitled case on June 25, 2010. An order denying a motion for reconsideratibn
was entered on' December 2, 2009. An order denying a petition for review was entered in
the Supreme Court on June 1, 2010. This case is mandated to the Superior Court from
which the appeal was taken for further proceedings in accordance with the attached true

copy of the decision.
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Pursuant to a Commissioner’s ruling entered on December 14, 2009, costs in the
amount of $2,256.80 are awarded against judgment debtor JEFFREY McKEE as follows:
costs in the amount of $2,222.97 are awarded in favor of judgment creditor WASHINGTON
OFFICE OF PUBLIC DEFENSE, INDIGENT DEFENSE FUND and costs in the amount of
$33.83 are awarded in favor of judgment creditor KING COUNTY PROSECUTING
ATTORNEY.

C: Dana Lind
Andrea Vitalich
Hon. Douglas McBroom

IN TESTIMONY WHEREOF, | have hereunto set my hand
and affixed the seal of said Court at Seattle, this 25th day

Court Administrator/Clerk of the Court of Appeals,
State/ of Washington, Division I.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
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The Honorable Douglas McBroom

STATE OF WASHINGTON
No. 03-1-01734-1 KNT
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JEFFREY R. MCKEE

Defendant.
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It is your duty to determine which facts have been proved in
this case from the evidence produced in court. It also is your
duty to accept the law from the court, regardless of what you
personally believe the law is or ought to be. "You are to apply
the law to the facts and in this way decide the case.

The order in which these instructions are given has no
significance as to their relative importance. The attorneys may
properly discuss any specific instructions they think are
particularly significant. You should conéider the instructiomns as
a whole and should not place undue emphasis on ' any particular
instruction or part thereof.

A charge has been maae by the prosecuting attormey by filing
a document, called an information, informing the defendant of the
charge.‘ You are not to consider the filing of the information .or
its contents as proof of the mattérs charged.

The only evidence you are to ‘consider consists of the
testimony of witnesses and the exhibits admitted inéo evidence.
It has been my duty to rule on the admissibility of evidence. You
must not concern yourselves with the reasons for these rulings.
You will disregard any evidence that either was not admitted or
that was stricken by the court. You will not be provided with a

written copy of testimony during your deliberations. Any exhibits



(Page 13 of .38)

admitted into evidence will go to the jury room with you during

In determining whether any proposition has been proved, . you
should consider all of the evidence introduced by all parties
bearing on the question. Every party is entitled to the benefit
of the eviéence whether produced by that party or by another
party.

You are the sole judges of the credibility of the witnesses
and of what weight is to be given to the testimony of each. In
considering the testimony of any witness, you may take into
account the opportunity and ability of the witness to observe,-the
witness's memory and ménner while testifying, any interest, bias
or prejudice the witness may have, the reasonableness of the
testimony of the witness considered in light of all the evidence,
aﬁd‘any other factors that bear on believability and weight.

The attormeys' remarks, statements and arguments are intended
to heip you understand tﬁe evidence and épply the law. They are
not evidence. Disregard any remark, statement or argument that is
not Supported by the evidence or the law as stated by the court.

The attorneys have the right and the duty to make any
obﬁections that they deem_appropriate- These objections should
not influence you, and you should make no .assumptions because of

objections by the attorneys.
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The law does not permit a judge to comment on the evidence in
any way. A judge comments on the evidence if the judge indicates,
by words or conduct, a personal opinion as to the weight or

believability of the testimony of a witness or of other evidence.

- Although I have not intentionally done so, if it appears to you

that I have made a comment during the trial or in giving these
instructions, you must disregard the apparent comment entirely.
You have nothing whatever to do with any punishment that may
be imposed in case of a violation of the law. The fact that
punishment may follow conviction cannot be considered by you
except insofar as it may tend to make. you careful . |
You are officers of the court and must act impartially and
with an earnest desire to determine and declare the - proper
verdict. Throughout your deliberations you will permit neither

sympathy nor prejudice to influence your verdict.

Pl



(Page 15 of 38)

No. 2

As ijurors., you have a duty to discuss the .case with one
another and to deliberate in an effort to reach a unanimous
verdict. Each of you‘must decide the case for yourself, but only
after you consider the 'evidence impartiallhy with vyour fellow
juxors. During your deliberations, you should not hesitate to
reexamine your own views and change your opinion if you become
convinced that it is Wrong. ﬁowever, you should. not change your
honest bglief as to the weight or effect of the evidence solely

because of the opinions of your fellow jurors, or for the mere

purpose of returning a verdict.
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No. 3
2 scparate crime 1is charged in each count. You must decide
each count separately. Your verdict on one count should not

control your verdict on any other count.
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no. 4

A separate crime is charged in each count. You must decide each
count separately. Your verdict on one count should not control your verdict
on any other count. In deciding each separate count you may consider the
evidence in the other counts only for the following purposes:

(1) Whether or not a common scheme or plan exists among the different
acts; and
(2) . Ifsuch a common scheme or plan does exist, you may use its

existence in determining whether or not a crime occurred.
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no. _ 5~

The defendant has entered a plea of not guilty, which
puts in issue every element of the crime charged. The
State, as plaintiff, has the burden of proving each element
of the crime beyond a reasonable doubt. The defendant has
no burden of proving that -a reasonable doubt exists.

A defendant is presumed innocent. This presumption
continues throughout the entire trial unless you find during
your deliberations that it has been overcome by the evidence
beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists and
may arise from the evidence or lack of evidence. A
reasonable doubt is a doubt that would exist in the mind of
a reasonable person after fully, fairly, and carefully

considering all of the evidence or lack of evidence.
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vo. b

Evidence way be either direct or circumstantial. Direct
evidence is that given by a witness who testifies concerning facts
that he or she has directly observed or perceived through the
senses. Circﬁmstantial evidence 1is evidence of facts or
circumstances from which the existence or nonexisté‘nce of other
facts may be reasonably inferred from common experience. The law
makes no distinction between the weight to be given to either
direct or circumstantial evidence. One is not necessarily more or

less valuable than the other.
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NO. z

Evidence has been introduced in this case regarding the
defendant being held in custody since his arrest for the
matters charged. This evidence was offered merely to place
certain events in context. You must not consider the
defendant’s custody status as proof that he committed the

crimes charged.
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vo. _ 8

Evidence that a witness has been convicted of a crime
may be considered by you in deciding what weight or
credibility should be given to the testimony of the witness

and for no other purpose.

W
A
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vo. _ 94

During the course of the trial one or both parties may
have had an item or document marked with an exhibit number
for identification purposes or may simply have displayed an
item or document to you to help illustrate the testimony of
a witness. Should you find that an item or document that
was displayed or discussed in conjunction with a witness’'s

testimony is not included among the exhibits given to you

during your deliberations, you may nonetheless consider

whatever testimony was given concerning such an item or
document as long as the court did not sustain an objection

to it or instructed you to disregard such evidence.
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vo. /O

A witness who has special training, education or experience
in a particular scien;e, profession or calling, may be allowed to
express an opinibn in addition to giving testimony as to facts.
You are not bound, however, by such an opinion. In détermining
the credibility and weight to be given such opinion evidence, you
may consider, among other things, the education, training,
experience, knowledge and abiiity of that witness, the reasons
given for the opinion, the sources of the witness' information,
together with the ﬁactors already given you for evaluating the

testimony of any other witness.

\)
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No. {/

A person commits the crime of rape in the first degree when

e}

that person engages in sexual intercourse with another person by
forcible compulsion when the perpetrator uses or threatens to use

a deadly wéapon or.what‘appears to be a deadly weapon.

Yy
e -
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of rape in the first

degree, as charged in count I, each of the following elements of

the crime must be proved beyond a reasonable doubt :

(1) That on or about June 3, 2003 to June 4, 2003, the

defendant engaged in sexual intercourse with Lynae Korbut;
{2) That the sexual intercourse was by forcible compulsion;
~(3) That the defendant used or threatened to use a deadly
weapon or what appears to be a deadly weapon; and

{(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has

been proved beyond a reasonable doubt, then it will be your -duty

to return a verdict of guilty as to count I.
On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty as to count
I.
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No. (¥4
A person commits the crime of attempted rape .in the second
degree when, with intent to commit rape in the second degree, he
or she does any act which is a substantial step toward the

commission of rape in the second degree.

WY
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No. 15

To convict the defendant of the crime of attempted rape in
the second degree, as charged in count II each of the following
elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about May 28, 2003 to June 4, 2003, the
defendant did an act which was a ‘ substantial step toward the
commission of rape in the second degree;

(2) That the act was done with the intent to commit rape in
the second degree; and

(3) That the acts occurred in the State of Washington.

If you find frbm the evidence that each of these elements has
been proved beyond a reasonable doubt, then it will be your duty
to return a verdict of guilty as to count II.

On the other hand, if, after weighing all the evidence, you
have a reasonable doubt as to any one of these elements, then it

will be your duty to return a verdict of not guilty as to count

ITI.
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W

No. JZL

A perscn commits the crime of rape in the second degree when

that person engages in sexual intercourse with another person by

forcible compulsion.

-
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To convict the defendant of the crime of rape in the second
degrée, as charged in count III, each of the following elements of
the crime must be proved beyond a. reasonable doubt:

(1) That on or about January 1, 2001 to May 1, 2003, the
defendant .- engaged in sexual intercourse with Muna Absiya; and

(2) That the sexual intercourse occu:red by forcible
compulsion; and

(3) That the acts occurred in the State of Washington.

1f you find from the evidence that each of these elements has
been proved beyond a reasonable doubt, then it will be your duty
to return a verdict of guilty as to III.

On the other hand, if, after weighing all of the evidence,

you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty as to III.

&2
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. To convict the fendant of the crime of rape in the first
degree, as charged in count IV, each of'the following elements of
the crime must be proved beyond a reasonable doubt:

(1) That on or about May 1, 2003 to June 18, 2003, the
deféndant engaged in sexual intercourse with Jamie Lee Ray;

{2) That the sexual intercourse was by forcible compulsion;

(3) That the defendant used or threatened to use a deadly
weapon or what appears to be a deadly weapon; and

(4) That the acts occurred in the State of Washington.

If you find from the evidenceAthét each of these elements has
been proved beyond a reasonable doubt, then it will be your duty
to return a verdict of gulilty as to count IV. |

On the other hand, if, after weighing all of the evidence,
you have a reasonabile aoubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty as to count

Iv.

o
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) No. [9

———

means that the sexual organ of the male

entered and penetrated the sexual organ of the female and occurs
upon any penetration, however slight or any act of sexual contact

between persons involving the sex organs of one person and the

mouth or anus of another.
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No. 2
Forcible compulsion means physical force which overcomes
resistance, or a threat, express or implied, that places a person

in- fear of death or physical injury to oneself.
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’—ll

A person acts with intent or intentionally when acting with
the objective or purpose to accomplish a result which constitutes

a crime.

3
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) : No. AL
A substantial step is conduct which strongly indicates

criminal purpose and which is more than mere preparation.

-~
a

X
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be fired by an explosive such as gunpowder.
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No. EL?
For purposes of a special wverdict, the State wmust prove

beyond a reasonable doubt that the defendant was armed with a
firearm at the time of the commission of the crime in Count I. A
person is armed with a deadly weapon if, at the time of the
commission. of the crime, the weapon is easiiy accessible -and
readily available for offensive or defensive use. The State must
prove beyond a reasonable doubt that there is a connection among

the defendant, the crime, and the deadly weapon.

A "firearm" is a weapon or device from which a projectile may

be fired by an explosive such as gunpowder.

o
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No. g__@_/

Upon retiring to the jury room for your deliberation of this
case, your first duty is to select a presiding juror. It 1is his
or her duty to see that discussion is carried on in a sensible and
orderly fashion, that the issues submitted for your decision are
fully and fairly discussed, and that every juror has an
opportunity to be heard and to participate in the deliberations
upon each question before the jury. ’

You will be furnished with all of the exhibits admitted into
evidence, these instructions, and a verdict form for each count.

You must fill in the blank provided in each verdict form the

words "not guilty" or the word "guilty", according to the decision
you reach.
You will also be furnished with special verdict forms. If you
find l:he defendant not guilty do not uée the special verdict foim
Ss. If you find the defendant guilty, you will then use the
special verdict forms and f£ill in the blank with the answer "yes"
or "no" according to the decision -you reach. In order to answer
the special verdict forms "yes", you must unanimously be
satisfied beyond a reasonable doubt that "yes" is the cc;rrect
.answer. If you have a reasonable doubt as to the question, you
mst answer *"no".

Since this is a criminal case, each of you must agree for you
to feturn a verdicﬁ- When all of you have so égreed, £i1l in the
E verdict form(s) to express your decision. The pres?.ding juroxr
will sign it and notif)} the bailiff, whé will conduct you into

court to declare your verdict.

-\
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You will also be furnished with special verdict formé. If
yvou f£ind the defendant not guilty do not use the special verdict
form s. If you find the defendant guilty, you will then use the
‘spécial verdict forms -and £ill in the blank with the answer "yes®
or "no" according to the decision you reach. Ih order to arswer
the special verdict forms "yes", you must unanimously be
satisfied beyond a reasonable doubt that "yes" is the correct
answer. If you have a reasonable doubt as to the question, you

must answer "no".

G
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No.

It is your duty to determine which facts have been proved in
this case from ﬁhe evidence produced in court. It also is your
duty to accept the law from the court, regardless of what you
personally believe the law is or ought to be. You are to apply
the iaw to the facts and in this way decide the case.

The order in whiéh these instructions are éiven has no
siénificance as to their relative importance. The attorneys may
properly discuss any specific instructions they think are
particularly significant. 'You should consider the instructions as
a whole and should not place undue emphasis . on any particular
instruction or part thereof.

A charge has been made by the prosecuting attorney by f£filing
a doéument, called an information, informing the defendant of the
charge. You are not to consider the filing of the information or
its contents as probf of the matters charged.

The only evidence you are to consider consists of the
testimony of witnesses and the exhibits admitted into evidence.
It has been my duty to rule on the admissibility of evidence. You
must not concern yourselves with the reasons for these rulings.
You will disregard any evidence that either was not admitted or

that was stricken by the court. You will not be provided with a

written copy of testimony during your deliberations. 2Any exhibits
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admitted into evidence will go to the jury room with you during
your deliberations. |

In dé;ermining whether any proposition has been proved, you
should consider all of the evidence introduced. by all parties

bearing on the question. Every party is entitled to the benefit

of the evidence whether produced by 'that party or by another.

party.

You are the sole judges of the credibility of the witnesses
and of what weight is to be given to the testimony of each. 1In
cﬁnsidering the testimony of any witness, you may take into
account the opportunity and ability of the witness to observe, the
witness's memory and manner while testifying, any interest, biaé
or prejudice the witneés may have, the reasonableness of the
testimony of the witness considered in light of all the evidence,
and any other factors that bear on believability and.weight.

The attorneys' remarks, statements and arguments are intended
to help you .understand the evidence and apply the law. They are
no; evidence. Disregard any remark, statement or argument that is
not supported by the evidence or the law as stated by the court.

The attorneys have the right nand the duty to make any
objections that they deem appropriate. These objections should
not influence you, and you should make no assumptions because of

objections by the attorneys.
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The law does not permit a judge to comment on the evidence in
any way. A judge comments on the evidence if the judge indicates,
by words or conduct, a personal opinion as to the weight or
believability of the testimony of a witness or of other evidence.

- Although I have nof intentionally done sb, if it appears to you
that I have made a comment during the trial or in giving these
instructions, you must disregard the apparent comment entirely.

You have nothing whatever to do with any punishment that may
be imposed in case- of a violation of the law. The fact that
punishment may follow convi¢tion cannot be considered by vyou
except insofar as it may .tend to make you careful.

You are officers of the court and must act impartially and
with an earnest desire to determine and declare the proper
verdict. Throughout your deliberations you will permit neither

sympathy nor prejudice to influence your verdict.

WPIC 1.02
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No.

As juro;:s, you have é duty. to discuss the case with one
another and to deliberate in an effort to reach a unanimous
verdict. BEach of you must decide the case- for yourself, but only
after you consider the evidence impartially with your fellow

jurors. During your deliberations, you should not hesitate to

reexamine your own views and change your opinion if you become

convinced that it is wrong. However, you should not change your

honest belief as to the weight or effect of the evidence solely
because of the opinions of your fellow jurors, or for the mere

purpose of returning a verdict.

WPIC 1.04
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No.
A separate crime is charged in each count. You must decide
each count separately. Your verdict on one count should not

control your verdict on any other count.

WPIC 3.01
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No.
In deciding each separate count you may consider the evidence
in the other counts for the following purpose(s):
(1) Whether or not a common scheme or plan exists among the
different acts; and
(2) If such a common scheme or plan does exist, you may use its

existence in determining whether or not the predicate crime

occurred.

WPIC 4.64
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No.

The defendant has entered a plea of not guilty. That plea
puts in issue every element of the crime charged. The Stat.e'is
the plaintiff and has the burden of proving each element of the
crime beyond a reasonable doubt.

A defendant is' presumed innocent. This presumption continues
throughout the entire trial unless during your deliberations you
find it has been overcome by the evidence beyond a zreasonable
doubt.

A reasonable doubt is one for which a reason exists and may
arise from the evidence or iack of evidence. It is such a doubt
as would exist in the mind of a reasonable person after fully,
fairly and carefully considering all of the evidence or lack of
evidence. If, after such consideration, you have an abiding
belief in the txuth of the charge, you are satisfied beyor;d a

reasonable doubt.

WPIC 4.01
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No.

The defendant has enﬁered a plea of not guilty. That plea
puts in issue every element of the crime charged. The State is the
plaintiff and has the burden of proving each element of the crime
beyond a reasonable doubt. The defendant has no burden of proving
that a reasonable doubt exists.

A defendant is presumed innocent. This presumption continues
throughout the entire trial unless during your deliberations yéﬁ
find it has been overcome by the eviden;e beyond 21'reasonable
doubt.

Alreasonable doubt is one for which a reason exists and may
arise from the evidence or lack of evidence. Proof #eyond a
reasonable doubt is proof that leaves you firmly convinced of the
defendant's guilt. There are very few things in this world that we
know with absolute certainty, and in criminal cases the law does
not require proof that overcomes every possible doubt. If, based
on your consideration of the evidence, you are firmly convinced
that the defendant is guilty of the crime charged, you must find
him guilty. If on the other hand, you think there is a real
possibility that he is not guilty, you must give him the benefit

of the doubt and find him not guilty.

WPIC 4.01A
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No. _

Evidence may be either direct or circumstantial. Direct
evidence is that given by a witness who tegtifies concerning facts
that he or she has directly observed or perceived through the
senses. Circumstantial evidence 1is evidence of facts or
circumstances from which the existence or nonexistence of other
facts may be reasonably inferred from common experience. The law
makes no distinction between the weight to be given to either

direct or circumstantial evidence. One is not necessarily more or

less valuable than the éther.

WPIC 5.01
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No.
Evidence that the defendant has previously been convicted of
a crime is not evidence of the defendant's guilt. Such evidence

may be considered by you in deciding what weight oxr credibility

should be given to the testimony of the defendant and for no other

purpose.

WPIC 5.05
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No.

A witness who has special training, education or experience

in a particular science{ profession or calling, may be allowed to
express an opihion in addition to giving testimony as to facts.
You are not bound, howevgr, by such an opinion. In determining
the credibility and weight to be given such opinion evidence, you
may consicier, among other things, the education, training,
experience, knowledge and ability of that witness, the reasons
give:_x for the opinion, the sources of the witness' information,

together with the factors already given you for evaluating the

testimony of any other witness.

WPIC 6.51
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No.
A person commits the crime of rape in the first degree when
that person engages in sexual intercourse with another person by

forcible compulsion when the perpetrator uses or threatens to use

a deadly weapon or what appears to be a deadly weapon.

WPIC 40.01
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No. _

To convict the defendant of the crime of rape in the first
degree, as charged in count I, each of the following elements of
the crime must be proved beyond a reasonable doubt:

(1) That on or about Junme 3, 2003 to June 4, 2003, the
defendant engaged in sexual intercourse with Lynae Korbut;

(2) That the sexual intercourse was by forcible compulsion;

.(3) That the defendant used or threatened to use a deadly
weapon or what appears to be a deadly weapon; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has
been proved beyond a reasonable doubt, then it will be your duty
to return é verdict of guilty as to count I.

On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty as to count

I.

WPIC 40.02
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No. __
A person commits the crime of attempted rape in the second
degree when, with intent to commit rape in the second degree, he
or she does any act which is a substantial step toward the

commission of rape in the second degree.

WPIC 100.01
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No.

To convict the defendant of the crime of attempted rape in

the second degree, as charged in count II. each of the following

~elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about May 28, 2003 to June 4, 2003, the
defendant did an act which was a substantial step toward the
commission of rape in the second degree;

(2) That the act was done with the intent to commit rape in
the second degree; and

(3) That the acts occurred in the State of Washington.

if you find from the evidence that each of these elements has
been proved beyond a reasonable doubt, then it will be your duty
to return a verdict of guilty as to count II.

On the other hand, if, after weighing all the evidence, you
have a reasonable doubt as to any one of these elements, then it
will be your duty to return a verdict of not guilty as to count

IT.

_WPIC 100.02
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No.
A person acts with intent or intentionally when acting with
the objective or purpose to accomplish a result which constitutes

a crime.

WPIC 10.01
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No.

A "firearm" is a weapon or device from which a projectile may

be fired by an explosive such as gunpowder.

WPIC 2.10
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No. _
For purposes of a special verdict, the State must prove
beyond a reasonable do-ubt‘ that the defendant was armed with a
firearm at the time of the commission of the crime in Count I. A
person 1is armed with a deadly weapon if, at the time of thé
commission of the crime, the weapon is easily accessible and
readily available for offensive or defensive use. The State muét

prove beyond a reasonable doubt that there is a connection among

the defendant, the crime, and the deadly weapon.

A "firearm" is a weapon or device from which a projectile may

be fired by an explosive such as gunpowder.

WPIC 2.10.01 (Modified by State v. Schelin, ___Wn.2d , 55 P.3d
632 (Octobexr 17, 2002).
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No.
"A person commits the crime of rape in the second degree when

that person engages in sexual intercourse with another person by

forcible compulsion.

WPIC 41.01
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No.

To convict the defendant of the crime of rape in the second
degree, as charged in count III, each of the following elements of
the crime must be proved beyond a reasonable doubt:

(1) That on or about January 1, 2001 toc May 1, 2003, the
defendant engaged in sexual intercourse with Muna Absiya; and

(2) That the sexual intercourse occurred by forcible
compulsion; and

(3) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has
been proved beyond a reasonable doubt, then it will be your duty
to return a verdict of guilty as to III.

On the other hand, if, after weighing all of the evidence,

you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty as to III.

WPIC 41.02



(Page 40 of 51)

No.

To convict the defendant of the crime of rape in the first
degree, as charged in count IV, each of the following elements of
the crime must be proved beyond a reasonable doubt:

(1) That on or about May 1, 2003 to June 18, 2003, the
defendant engaged in sexual intercourse with Jamie Lee Ray;

(2) That the sexual intercourse was by forcible compulsion;

(3) That the defendant used or threatened to use ai deadly
weapon or what appears ﬁo be a deadly.weapon; and

(4) That the acts occurred in the State of Washington.

If you f£ind from the evidence that each of these elements has
been proved beyond a reasonable doubt, then it will be yoﬁr duty
to return a verdict of guilty as to count IV.

On thelother,hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elémenés, then

it will be your duty to return a verdict of not guilty as to count

Iv.

WPIC 40.02
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No.

A substantial step is conduct which strongly indicates a

criminal purpose and which is more than mere preparation.

WPIC 100.05
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No. _

Sexual intercourse means that the sexual organ of the male
entered ané penetrated the sexual organ of the female and occurs
upon any penetration, however slight or any act of sexual contact
between persons involving Ehe sex organs of one person and the

~

mouth or anus of ‘another..

WPIC 45.01
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No.
Forcible compulsion means physical force which overcomes

resistance, or a threat, express or implied, that places a person

in fear of death or physical injury to oneself.

WPIC 45.03
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No.
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