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A. ASSIGNMENT OF ERROR 

The trial court exceeded its sentencing authority. 

B. ISSUE PERTAINING TO ASSIGNMENT OF ERROR 

The State bears the burden of proving the facts necessary to 

support the sentence imposed by the trial court. RCW 10.01.160(4) 

provides that a "court shall not order a defendant to pay costs unless the 

defendant is or will be able to pay them." Where there is no record to 

establish Mr. Jamison's ability to pay, but the trial court nonetheless 

entered such finding, did the trial court exceed its authority? 

C. STATEMENT OF THE CASE 

A jury convicted Mr. Jamison of possessing a controlled 

substance. CP 2. 

The judgment includes a finding that Mr. Jamison has the 

present and future ability to pay legal financial obligations. CP 4 

(Finding of Fact 2.5). 

1 



D. ARGUMENT 

The court's findings in the judgment and sentence 
supporting the imposition of legal financial 
obligations are unsupported by substantial evidence. 

1. The trial court erred in imposing costs as a part of Mr. 
Jamison's sentence. 

"A trial court only possesses the power to impose sentences 

provided by law." In re the Personal Restraint Petition of Carle, 93 

Wn.2d 31,33,604 P.2d 1293 (1980). Where a court exceeds its 

sentencing authority the resulting sentence may be challenged for the 

first time on appeal. State v. Ford, l37 Wn.2d 472, 477-78,973 P.2d 

452 (1999). The State bears the burden of presenting evidence to 

support the sentence imposed regardless of whether the defendant 

objects. Ford, l37 Wn.2d at 480-81. 

CP4. 

Finding 2.5 in the Judgment and Sentence provides 

The court has considered the total amount owing, the 
defendant's past, present, and future ability to pay 
legal financial obligations, including the defendant's 
resources and the likelihood of the defendant's status 
will change. The court finds . .. that the defendant 
has the ability or likely future ability to pay the legal 
financial obligations imposed herein. 

To affinn this finding on appeal "the record must be sufficient 

for [this Court] to review whether 'the trial court judge took into 
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account the financial resources of the defendant and the nature of the 

burden.'" State v. Bertrand, 165 Wn. App. 393,403-04,267 P.3d 511, 

517 (2011) (citing State v. Baldwin, 63 Wn. App. 303, 312, 818 P.2d 

1116,837 P.2d 646 (1991)). Here, however, the record before this 

Court does not indicate that the sentencing court had before it any 

information from which to make such a finding. As in Bertrand, the 

record is completely silent. As in Bertrand, the finding is unsupported 

by the record and must be stricken. 

2. This issue is properly before this Court. 

Under Ford the trial court's unsupported finding is subject to 

challenge on appeal regardless of whether Mr. Jamison objected below. 

If a defendant waits to challenge the sentencing court's finding 

or statutory authority where there is no record to support the finding 

that defendant will likely be barred by the provisions of RCW 

10.73.090(1). That statute provides "[n]o petition or motion for 

collateral attack on a judgment and sentence in a criminal case may be 

filed more than one year after the judgment becomes final." Because 

costs and fees are a part of the sentence pursuant to RCW 9.94A.760, 

the propriety of their imposition is subject to the time-bar ofRCW 
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10.73.090. Thus, a defendant cannot wait to challenge the court's 

finding. 

This issue is properly before this Court. 

E. CONCLUSION 

For the reasons above, this Court must reverse Mr. Jamison's 

convictions and sentence. 

Respectfully submitted this 12th day of December, 2012. 

~/~ ~oy CLINK - 25228 
Attorney for Appellant 
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