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l. INTRODUCTION

Respondents, Christine Sams (“Sams”) and Metro Realty,
Inc. ("Metro Realty”) have taken the position, adopted by the trial
court, that a Washington real estate agent/licensee has discharged
all duties to her buyer/client once she has induced that client and a
seller to sign something called a “purchase and sale agreement”,
even if that “agreement” is hopelessly ambiguous, defective and
contains provisions that are obviously contrary to her client’s
interests. Since this Draconian view is not supported by
Washington statutes or applicable case law, the resulting summary
judgment granted to Sams and Metro Realty should be reversed,
allowing a trial to proceed on Petitioner Sergey Savchuk'’s claims
that he incurred substantial damages because Sams and Metro
Realty breached numerous statutory and common law duties they
owed to him.

Il.  ASSIGNMENTS OF ERROR

A. General Assignment of Error

1. The trial court erred in entering the Order Granting
Sams and Metro Realty’s Motion for Summary Judgment, dated

March 23, 2012.



B. Specific Assignments of Error

2. The trial court erred in ruling that Sams and Metro
Realty owed Savchuk no duty with respect to his claims for:
negligence; breach of a duty to exercise reasonable skill and care
under RCW 18.86.030; breach of a duty to deal honestly and in
good faith under RCW 18.86.030(1)(b); breach of a duty to disclose
all material facts under RCW 18.86.030; breach of a duty of loyalty
under RCW 18.86.050(1)(a); breach of a duty to timely disclose
conflicts of interest under RCW 18.86.050(1)(c); breach of a duty to
advise the buyer to seek expert advice on matters beyond the
agent's expertise under RCW 18,86.050(1)(c); breach of fiduciary
duty; and violation of the Consumer Protection Act, RCW
19.86.090.

3. The trial court erred in granting summary judgment
dismissing claims raised by Savchuk that were not addressed in
Sams’ and Metro Realty's motion.

4, The trial court erred in granting summary judgment
dismissing Savchuk’s negligence claim.

5. The trial court erred in granting summary judgment
dismissing Savchuk’s claim for breach of a duty to exercise

reasonable skill and care under RCW 18.86.030(1)(a).



6. The trial court erred in granting summary judgment
dismissing Savchuk’s claim for breach of a duty to deal honestly
and in good faith under RCW 18.86.030(1)(b).

7. The trial court erred in granting summary judgment
dismissing Savchuk's claim for breach of a duty to disclose all
material facts under RCW 18.86.030(1)(d).

8. The trial court erred in granting summary judgment
dismissing Savchuk's claim for breach of a duty of loyalty under
RCW 18.86.050(1)(a).

9. The trial court erred in granting summary judgment
dismissing Savchuk’s claim for breach of a duty to timely disclose
conflicts of interest under RCW 18.86.050(1)(b).

10.  The trial court erred in granting summary judgment
dismissing Savchuk's claim for breach of fiduciary duty.

11.  The trial court erred in granting summary judgment
dismissing Savchuk’s claim for duty to advise the buyer to seek
expert advice on matters beyond the agent’'s expertise under RCW
18.86.050(1)(c).

12.  The trial court erred in granting summary judgment
dismissing Savchuk’s claim for violation of the Consumer Protection

Act, RCW 19.86.090.



C. Issues Presented

1. Is the duty of a buyer’s real estate agent limited to
inducing a seller and buyer to sign a document entitled “purchase
and sale agreement”, no matter how ambiguous, defective or
contrary to the buyer’s interest that agreement might be, where
there are no contractual provisions between the agent and the
buyer addressing or setting any limit to the scope of the realtor’s
agency? (Assignments of Error 1-11)

2. Is it error for a trial court to grant summary judgment
dismissing all of a plaintiff's claims, when the moving party’s motion
for summary judgment does not address several of the plaintiff's
claims for relief? (Assignments of Error 1-3)

3. Where a buyer’s real estate agent participated in
negotiating and drafting a real estate purchase and sale agreement
and an attorney opined that the agent's conduct violated the
reasonable standard of care among attorneys, is it error to grant
summary judgment to the buyer’s agent on the buyer’'s negligence
claim? (Assignments of Error 1-2, 4)

4. Is it error to grant summary judgment to a buyer’s real
estate agent dismissing the buyer’s negligence claim where a real

estate agent/licensee opined that the agent’s conduct violated the



reasonable standard of care among real estate agents/licensees?
(Assignments of Error 1-2, 4)

o Is it error to grant summary judgment to a buyer’s real
estate agent dismissing the buyer’s claim that the agent breached
her duty of reasonable skill and care under RCW 18.86.030(1)(a),
where a real estate agent/licensee opined that the agent’s conduct
breached that duty? (Assignments of Error 1-2, 5)

6. Is it error for a trial court to grant summary judgment
to a buyer’s real estate agent dismissing the buyer’s claim that the
agent breached her duty to deal honestly and in good faith under
RCW 18.86.030(1)(b), where the subject purchase and sale
agreement was ambiguous about whether installment deposits
totaling $500,000 were nonrefundable, the agreement had a “Safe
Harbor” provision limiting seller’'s remedies to a $20,000 earnest
money deposit, the agent knew about the legal effect of that Safe
Harbor provision and did not disclose that to the buyer, the agent
received interim commission payments from buyer's installment
payments without disclosing that fact and a real estate
agent/licensee opined that such conduct constituted a breach of

that duty? (Assignments of Error 1-2, 6)



7. Is it error for a trial court to grant summary judgment
to a buyer’s real estate agent dismissing the buyer’s claim that the
agent breached her duty to disclose material facts under RCW
18.86.030(1)(d), where the subject purchase and sale agreement
was ambiguous about whether installment deposits totaling
$500,000 were nonrefundable, the agreement had a Safe Harbor
provision limiting seller's remedies to a $20,000 earnest money
deposit, the real estate agent knew about the legal effect of that
Safe Harbor provision and did not disclose that to the buyer, the
real estate agent received interim commission payments from
buyer’s installment payments without disclosing that fact, and a real
estate agent/licensee opined that such conduct constituted a
breach of that duty? (Assignments of Error 1-2, 7).

8. Where a buyer’s real estate agent participated in
negotiating and drafting a real estate purchase and sales
agreement, abandoned the buyer in connection with negotiating
and drafting a material agreement addendum, told the buyer to rely
on the seller's agent, which the buyer did to his detriment, an
attorney opined that this conduct violated the standard of care
among attorneys and a real estate agent/licensee opined that such

conduct constituted a breach of the agent’s duty of loyalty, is it error



for a trial court to grant summary judgment to the agent dismissing
the buyer’s claim that the agent breached her duty of loyalty under
RCW 18.86.050(1)(a)? (Assignments of Error 1-2, 8)

9. Is it error for a trial court to grant summary judgment
to a buyer’s real estate agent dismissing the buyer’s claim that the
agent breached her duty to timely disclose conflicts of interest
under RCW 18.86.050(1)(b), where the agent received
nonrefundable commission payments from buyer’s installment
payments without disclosing that to the buyer, and then abandoned
the buyer in connection with negotiating a material agreement
addendum, told the buyer to rely on seller's agent, which buyer did
to his detriment and a real estate agent/licensee opined that this
conduct violated that duty? (Assignments of Error 1-2, 9)

10. Is it error for a trial court to grant summary judgment
to a buyer’s real estate agent dismissing the buyer’s claim for
breach of fiduciary duty, where the subject purchase and sale
agreement was ambiguous about whether installment deposits
totaling $500,000 were nonrefundable, the agreement had a Safe
Harbor provision limiting seller's remedies to $20,000 earnest
money deposit, the real estate agent knew about the legal effect of

that Safe Harbor provision and did not disclose it to the buyer, the



real estate agent received interim commission payments from the
buyer's installments without disclosing that fact, the agent
abandoned the buyer in connection with negotiating and drafting a
material agreement addendum, told the buyer to rely on seller’s
agent, which the buyer did, to his detriment, an attorney opined that
this conduct violated the standard of care among attorneys and a
real estate agent/licensee opined that such conduct constituted a
breach of the agent'’s fiduciary duty? (Assignments of Error 1-2, 10)
11. s it error for a trial court to enter summary judgment
in favor of a buyer's real estate agent dismissing the buyer's claim
for breach of a duty to advise the buyer to seek expert advice on
matters beyond the agent’'s expertise under RCW 18.86.050(1)(c),
where a purchase and sale agreement contained ambiguous and
contradictory terms, provided for the buyer's payment of substantial
installments, without correspondingly transferring the subject
property to the buyer, the agent abandoned the buyer in connection
with negotiating and drafting a material agreement addendum, told
the buyer to rely on the seller’s agent, which the buyer did to his
detriment, an attorney opined that this conduct violated the

standard of care among attorneys, and a real estate/licensee



opined that such conduct constituted a breach of that duty?
(Assignments of Error 1-2, 11)

12.  Is it error for a trial court to enter summary judgment
in favor of a buyer’s real estate agent dismissing the buyer's
Consumer Protection Act claim where: the agent participated in
negotiating and drafting the subject purchase and sale agreement,
that contained a Safe Harbor provision, as well as providing for
installment deposits totaling $500,000, the agent was aware of the
legal effect of the Safe Harbor provision and did not disclose that to
the buyer; received non-refundable installment payments of
commission from the buyer’s contact installment payments without
disclosing that commission arrangement to the buyer, represented
to the buyer at the time the agreement is signed that the buyer
could pay by note and deed of trust, but no note or deed of trust
was ever provided nor tendered and then abandoned the buyer
with respect to a material addendum, encouraging him to rely upon
the sellers’ agent, which the buyer did to his detriment?

(Assignments of Error 1-2, 12)



. STATEMENT OF THE CASE

A. Facts
1 Background

After emigrating here from Kazakhstan, in 1989, Savchuk
worked his way up through ranks in the local construction trades. In
1999, he started his own subcontracting business, and in 2003,
Savchuk began building “spec” houses, through Arrow
Construction, Inc. and then Arrow Construction & Excavation, Inc.
(“Arrow”). Prior to 2006, Savchuk’s real estate transactions had
been limited to the purchase of buildable lots, on which, through
Arrow, he built “spec” houses and then sold them using bank
financing. CP 159-160.

Savchuk’s native language is Russian. Since arriving in the
United States, Savchuk has learned passable conversational
English and can carry-on relatively simple English conversations.
He does not understand more complicated and technical English
conversations. His understanding of written English is even more
limited. CP 160.

Because of his English language limitations, Savchuk has
relied on trusted professional for assistance in matters requiring

sophistication in English. From 2003 through 2006, Christine Sams

10



became one the trusted real agents on which Savchuk relied.
Before 2006, all of the deals on which he personally had worked
with Sams involved the purchase of buildable lots through bank
financing. CP 160-161.
2. Initial PSA

In August 2006, Sams approached Savchuk and
encouraged him to buy the subject property. Savchuk was initially
hesitant, because he had doubts about his capacity at that point to
obtain bank financing, and he had not previously taken on a project
requiring the developing raw land through seller financing. After
Sams’ repeated urgings, Savchuk finally relented and gave her
permission to enter an offer on the subject Douglas Road property.
CP 160.

Sams drafted this first offer, which was accepted by the
sellers, the Jerdes. It was signed by Savchuk on October 2, 2006
and, through Sams, presented to the Jerdes, who signed it on

October 3, 2006 (the “Initial PSA”). CP 19, 43-54, 93, 161. App 1-
11.

At the end of the due diligence period set forth in the Initial
PSA, Savchuk decided not to go forward with that deal. As a result,

in December 2006, Savchuk’s agent, Sams, and the Jerdes’ agent,

11



Anne Inman, negotiated and exchanged written proposals for the
terms of a new Purchase and Sales Agreement. CP 39-42, 77-90,
94-95, 161-162, 177-190.

3 PSA

The resulting Purchase and Sales agreement, which
became the subject of this lawsuit (the “PSA”, a copy of which is
attached as Appendix B), was drafted by both Sams and Inman.
Among other things, portions of the PSA appear to be in Sams’
handwriting and several pages are portions from the Initial PSA that
were simply attached as sections or addenda to the PSA. In many
instances, these pages continued to show the October execution
date associated with the Initial PSA. /d.

On its face, the PSA is a crazy quilt of ambiguities and
contradictions. Aside from the conflicting dates of execution,
mentioned above, the PSA creates confusion regarding such basic
matters as the terms of payment and whether contemplated
installment deposits would be “nonrefundable”.

While the PSA clearly acknowledged Savchuk’s initial
payment of a $20,000 earnest money deposit, the terms for
payment of the remaining balance are hopelessly ambiguous and

confused. The front page makes a clear reference to payment

12



through a promissory note. Handwritten language inserted in the
blank following Paragraph 14, under “specific terms”, entitled
“‘Addenda’, states: “Payment Terms: Adden #34...promissory
note...."” CP 77, 177.

Form 34, to which the preceding passage apparently refers,
sets forth the following pertinent payment terms:

4. Payment Terms: Note & Deed of Trust. Interest
pmts to be paid monthly on unpaid balance, 7%
interest....
5. Principal Payments as follows:

$30,000 due 1/15/07

$50,000 due 2/1/07

$50,000 due 4/1/07

$50,000 due 6/1/07

$50,000 due 8/1/07

Due in Full 8/31/07
6. Closing date shall be on or before August 31,
2007

The incorporated “Payment Terms Addendum”, Form 22C,
also bears on this issue. Among other provisions, it contains a
checked box next to a paragraph entitled “NOTE AND DEED OF
TRUST", which goes on to recite that:

Buyer agrees to pay $525,000.00 down, including
Earnest Money, at Closing and the balance of the
Purchase Price to Seller in equal monthly installments
of interest only on principal balance... including
interest from the date of Closing at 7% per annum on
the unpaid principal, on or before the 15" day of each

'CP 89, 189.

13



month, commencing: ... 30 days following the

Closing. This indebtedness shall be evidenced by a

Promissory Note and a ...first position... deed of trust,

as set forth below.

Under the heading “Promissory Note,” this addendum also provided
that Buyer would agree to sign a certain form of promissory note
and deed of trust, “which must be attached to this Agreement.” CP
81, 181.

However, no deed of trust was attached. The only attached
document, entitled, “Promissory Note", contained numerous blanks,
none of which had been filled-in. CP 65-66. Without the blanks
filled in, this attached document provided no pertinent material
terms, such as, for example, the principal amount of the loan, the
identity of the maker or holder, payment terms, interest, due date,
etc. Thus, the only form of payment specified in the PSA was
through a note and deed of trust, the terms of which were never
attached to the agreement.

To add confusion to ambiguity, Form 22C calls for a note
and deed of trust in the amount of $525,000. Yet, the installments

itemized on Form 34 total $250,000, which would leave a

contradictory unpaid principal balance to be financed of $475,000.
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In addition, Form 34 says nothing about whether the
itemized future installments were to be refundable or not. However,
in Paragraph 7, under “Specific Terms”, in a provision entitled
“Default’, a check appears next to “Forfeiture of Earnest Money.”
CP 77, 177. The corresponding “General Terms” Paragraph p sets
forth this “Safe Harbor” election as follows:

Default. In the event Buyer fails, without legal
excuse, to complete the purchase of the Property,
then the following provision, as identified in Specific
Term 7, shall apply:

I. Forfeiture of Earnest Money. That portion of
the Earnest Money that does not exceed five
percent (5%) of the Purchase Price shall be
forfeited to the Seller as the sole and exclusive
remedy available to Seller for such failure.?

None of the addenda to the PSA ever specifically negated or
excluded this Safe Harbor provision. Sams also admitted in her
deposition that she knew that the Safe Harbor provision in the
standard-form purchase and sale agreement limited a seller’s
remedy to forfeiture of the earnest money deposit. CP 92. Yet, she
never advised her client, Savchuk, regarding this important

limitation on his potential liability. CP 99, 162-163.

2 CP 80, 180 [underline added].
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4. August Extension
By August 2007, Savchuk had deposited $200,000 toward

the purchase price. At that time, however, Savchuk had
determined that he could not obtain financing for the remaining
$525,000 purchase price balance. Consequently as an alternative
to a cash closing, through their agent, the Jerdes proposed that
Savchuk enter into an extension requiring additional deposits.
These would ultimate total $500,000 in principal, plus interest,
toward the purchase price with a May 31, 2008 closing date.

During this critical August 2007 period, Savchuk made
numerous attempts to contact Sams. However, Sams was out of
the country, and ultimately told Savchuk that he should rely on the
Jerdes' agent, Anne Inman, who Sams said would treat Savchuk
fairly. CP 99, 162-163.

As a consequence, Savchuk did, indeed, rely on Anne
Inman for this critical extension. The two of them tentatively agreed
on the due dates and amounts of deposit installment payments.
Inman then drafted the extension and presented it to Savchuk while
he was working on a job site. Savchuk reviewed it to confirm that
the dates and amounts were consisted with his previous

understanding and signed it. Inman did not tell him, and he did not
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notice at the time, language purporting to make all deposits
“nonrefundable” (the “August Extension”). CP 13-14, 90, 162-163,
189. Having appointed Inman as her agent, Sams did not review
the August Extension, nor provide any advice to Savchuk regarding
it. CP 140.

8. Post Auqust Extension Events

At the end of the extension period, on May 31, 2008,
Savchuk could not obtain financing for the remaining balance of
approximately $225,000. The Jerdes also did not accept a note
and deed of trust as payment for the remaining balance, and the
transaction did not close. CP 162-163.

Until the spring of 2011, Savchuk was not aware that Sams
and the Jerdes' agent, Inman, had been receiving nonrefundable
commission payments from the purchase price deposits that he had
been making. If Savchuk had known of the nonrefundable
installment commission payments at the time he entered into the
PSA, he would have become distrustful of his agent, Sams, and
would not have signed the PSA without obtaining advice from a
more trustworthy realtor or an attorney. CP 13-14, 163.

Sams failed to inform or advise Savchuk that the attempt by

the Jerdes to retain $500,000 in deposits on a $725,000 purchase
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price would likely be unenforceable as a penalty. She also never
suggested or advised Savchuk to obtain legal counsel with respect
to the August Extension or any other aspect of the transaction. If
she had so advised him, Savchuk would have obtained counsel.
CP 13-14, 162.

Sams additionally did not advise Savchuk against paying so-
called “interest” payments in additional to installment principal, even
though the Jerdes had not loaned any money to Savchuk. Had she
so informed Savchuk, he would not have made $20,737.00 in
interest installment payments between January 2007 and May
2008. CP 13-14, 164.

Ultimately, when the transaction did not close, the Jerdes
kept all of the installment payments and interest paid to them by
Savchuk in the approximate amount of $525,737, along with the
subject property. This lawsuit was instituted to obtain a
refund/damages from the Jerdes for all or most of Savchuk’s
deposits of principal and interest.

B. Procedural Posture

On February 5, 2009, Savchuk filed his Complaint For
Breach Of Contract & Refund Of Payments Made, seeking, among

other things, a refund from the Jerdes of at least $480,000 of
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Savchuk's deposit in connect with this transaction. The Jerdes filed
a Motion for Summary Judgment on June 9, 2009. On July 31,
2009, the trial court issued an initial Summary Judgment Order in
favor of the Jerdes and against Savchuk, and entered its Final
Judgment relating to this order on September 15, 2009. See this
Court’s opinion in Case No. 64269-3-| (“First Appeal Opinion”), App
26-36.

Savchuk appealed the trial court’s judgment in favor of the
Jerdes. Through First Appeal Opinion, this Court reversed the trial
court and remanded for a determination whether Savchuk’s
$480,000 deposits constituted an unenforceable penalty or
permissible liquidated damages.

After remand, Savchuk obtained leave for, and filed, his First
Amended Complaint, asserting claims of breach of common law
duties and those arising under RCW 18.86.030 and 18.86.050
against new defendants Sams and Metro Realty. CP 466-473, 476-
508.

As a result of a mediation held in January 2012, Savchuk
and the Jerdes agreed to settle all claims between one another. In
connection with the settlement, Savchuk expressly retained all of is

claims against Sams and Metro. CP 25-30. On February 3, 2012,
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Savchuk obtained leave for, and filed, his Second Amended
Complaint, adding claims against Sams and Metro for violation of
the Consumer Protection Act, RCW 19.86. CP 271-301, 349-325.

On February 24, 2012, Sams and Metro served, but did not
file, Sams and Metro Realty's Motion for Summary Judgment, along
with a note for motion docket, purporting to set the Motion for
hearing on March 23, 2012. CP 260-262. Since trial was scheduled
to begin four days following this noted hearing date and Sams and
Metro Realty had not obtained leave from the court to hear a
summary judgment motion less than 14 days before ftrial, as
required under CR 56, Savchuk promptly filed and served Plaintiff
Sergey Savchuk’'s Motion to Shorten Time; Strike Defendants
Sams and Metro Realty, Inc’'s Motion for Summary Judgment and
for CR 11 Sanctions, on February 27, 2012. CP 263-264. On
shortened time, the trial court heard that motion on March 2, and
the trial court granted Sams and Metro Realty leave for the court to
hear their summary judgment motion on March 23, 2012, just four
days prior to trial. CP 226-228.

Sams and Metro Realty subsequently filed their Motion for
Summary Judgment on March 8, 2012, for hearing 21 days later.

CP 211-225. It was factually supported only by the accompanying
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three-page Declaration of Christine Sams in Support of Motion for
Summary Judgment. CP 211-213.

In opposition, Savchuk submitted: his own, detailed
declarations, with exhibits from the record; two expert declarations,
of James W. Bjerke, a real estate agent/licensee, and Larry
Daugert, an attorney; and excerpts from the depositions of
Christine Sams and Seller, Darlyce Jerde, attached to a declaration
by James E. Britain. CP 13-14, 35-190, 194-208, 229-246.

Through this extensive evidentiary support in the record,
Savchuk’s Opposition demonstrated viable claims for: 1)
negligence; 2) breach of fiduciary duty; 3) breach of the duty to
exercise reasonable skill and care under RCW 18.86.030(1)(a); 4)
breach of the duty to deal h;:)nestly and in good faith under RCW
18.86.030(1)(b); 5) breach of the duty to disclose all material facts
under RCW 18.86.030(1)(d); 6) breach of the duty of loyalty under
RCW 18.86.050(1)(a); 7) breach of the duty to timely disclose to
buyer any conflicts of interest under RCW 18.86.050(1)(b); 8)
breach of a duty to advise the buyer to seek expert advice on
matters relating to transactions that were beyond the agent's
expertise under RCW 18.86.050(1)(c); and 9) violation of the

Consumer Protection Act. CP 194-208. Despite all this, the trial
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court granted Sams and Metro Realty’s motion for summary
judgment, offering as explanation only: “I find myself in agreement
with Mr. Tingvall's decision”. RP 48.

From the Order Granting Sams and Metro Realty’s Motion
for Summary Judgment, dated March 23, 2012. CP 10-11. Savchuk
timely filed his Notice of Appeal. CP 5-9.

IV. ARGUMENT

A. Standard of Review

Summary judgment is appropriate only when the trial court
finds that there is no genuine issue as to any material fact, and the
moving party is entitled to judgment as a matter of law.®> When
reaching a summary judgment determination, the court must
consider all facts submitted and make all reasonable inferences
from the facts in the light most favorable to the nonmoving party.*

On appeal, this Court conducts a de novo review, engaging

in the same inquiry as the trial court. Accordingly, this Court should

° CR 56(c); Higgins v. Stafford, 123 Wn. 2d 160, 169, 866 P.2d 31 (1994); Scott
Galvanizing, Inc. v. Northwest EnviroServices, Inc., 120 Wn. 2d 573, 580, 844
P.2d 428 (1993).

* Id; Wilson v. Steinbach, 98 Wn. 2d 434, 437, 656 P.2d 1030 (1982)

22



review the record available to the trial court and make all
reasonable inferences from facts in favor of Savchuk.®

B. Sams and Metro Realty Owe Savchuk a Duty.

Although the basis for the trial court’s decision is far from
clear, it apparently adopted Sams’ and Metro Realty’s argument
that they owed Savchuk no duty with respect to any of his claims.
In particular, they maintain that once Sams induced Savchuk and
the Sellers to sign a document called a “Purchase and Sale
Agreement”, all of her common law and statutory duties were
satisfied. Fortunately, for all those who may consider utilizing the
services of a real estate agent, this is not the law of the State of
Washington.

In part, Sams and Metro Realty premise their position on the
proposition that a real estate agent’s duty terminates once her
commission has been earned. Despite dicta in some cases making
reference to this notion,® Washington has not adopted the

categorical rule of law that a real estate agent’s duty terminates

> |d: Tanner Electric Cooperative v. Puget Sound Power & Light Co., 128 Wn. 2d
656, 668, 911 P.2d 1301 (1996); Cowiche Canyon Conservancy v. Bosley, 118
Whn. 2d 801, 811, 828 P.2d 549 (1992).

® See, e.g., Cogan v. Kidder, Matthews & Segner, Inc., 97 Wn. 2d 658, 663-664,
648 P.2d 875 (1982); Ward v. Coldwell Banker/San Juan Properties, Inc., 74 Wn,
App. 1567, 161-163, 872 P.2d 69 (1994); Langston v. Huffacker, 36 Wn. App. 779,
678 P.2d 1265 (1984).
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upon the execution of a purchase and sale agreement. At most,
some cases hold that an agent’s scope of duty to a seller turns on
the terms in the pertinent agency contract relating to the earning
and payment of commissions.

Cogan is illustrative. The Seller in Cogan sought recovery
against his real estate agent for breach of a fiduciary duty based on
conduct occurring after the purchase and sale agreement had been
signed, but before closing. In response to the realtor's argument
that its duty to the seller expired when the "earnest money
agreement” was signed, the Washington Supreme Court
responded:

We disagree with Kidder, Matthews’ contention the

signing of the earnest money agreement ended its

agency relationship. Cogan included language in the

earnest money agreement which conditioned Kidder,

Matthews' commission on ‘if and when the sale

closes." To the extent Kidder, Matthews continued to

work towards closing, it continued as agent of Cogan.

The trial court and the Court of Appeals found the

principal-agent relationship between Cogan and

Kidder, Matthews existed at the time Kidder,

Matthews asked Cogan for an extension of the
closing agreement, and we concur in their findings.”

797 Wn. 2d at 663-664.
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Other cases falling into this line of authority confirm that the scope
of a seller's agent’s duty varies with the terms of the pertinent
agency contract.®

The interpretation of duty for which Sams and Metro Realty
argue also cannot be squared with several Washington cases
under which liability has been imposed upon a seller’s real estate
agent for conduct occurring after a purchase and sale agreement.
In Harstad v. Frol,?® for example, an agent was held liable to a seller
for breach of fiduciary duty and violation of the Consumer
Protection Act for conduct occurring after the pertinent purchase
and sale agreement had been executed. Commenting on the
scope the fiduciary duty, Burien Motors, Inc. v. Balch,'® additionally
observed that a real estate agent:

[M]ust protect his client’s interest out of a sense of
loyalty, good faith, and duty to exercise reasonable

® See, e.g., Ward [terms of agency contract extended duty through closing];
Langston [duty limited by listing agreement provisions under which commission
earned upon execution of purchase and sale agreement]; Pilling v. Eastern &
Pac. Enterprises Trust, 41 Wn. App. 1568, 702 P.2d 1232 (1985) [same].

° 41 Wn. App. 294, 704 P.2d 638 (1985).

9 Wn. App. 573, 513 P.2d 582 (1974).
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care. Such protection may well involve the duty to
investigate the law and facts applicable to the
transaction and to disclose the results to his client.
The duty is similar to the duty to disclose imposed on
a trustee who must disclose all material facts
concerning the transaction the trustee knows or
should know. Restatement Second of Torts § 170(2)

(1959)."

Significantly, none of these cases, including all of those cited
by Sams and Metro Realty, and none that counsel for Savchuk has
found, holds that the duty of a buyer’'s agent expires once a
“‘purchase and sale agreement” has been executed. Presumably
this is because buyer rarely enters into a written listing agreement
containing language limiting the scope of the agent’s duty.

Here, Sams and Metro Realty were serving as Savchuk'’s
agent as the buyer in this transaction. No agreement existed
limiting the scope of their duty to the mere execution of a purchase
and sale agreement. As a consequence, Sams' and Metro Realty’s
duty did not terminate with the execution of the PSA.

Even assuming, for the sake of argument, that Sams’ and
Metro Realty’s duty terminated with the execution of the PSA, they

still breached their duties to Savchuk with respect to several of

"9 Wn. App. at 577. See also Wilkinson v. Smith, 31 Wn. App. 1,639 P.2d 768
(1982) [CPA violation].
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Savchuk’s claims that arise out of the terms of the PSA itself,
These include claims for: 1) negligence; 2) breach of the duty
to exercise reasonable skill and care under RCW-18.86.030(1)(a);
3) breach of a duty to deal honestly and in good faith under RCW
18.86.030(1)(b); 4) breach of the duty to disclose material facts
under RCW 18.86.030(1)(d); 5) breach of a duty to advise the
buyer to seek expert advice on matters relating to the transaction
that are beyond the agent’s expertise under RCW 18.86.050(1)(c);
6) breach of fiduciary duty; and 7) violation of the Consumer
Protection in the drafting of the PSA and arising out of terms of the
PSA. Moreover, Savchuk’s claim that Sams breached her duty to
timely disclose any conflicts of interest under RCW 18.86.050(1)(b)
with respect to the payment of commission to Sams on an
undisclosed nonrefundable installment basis arose prior to, or at
the time that, the PSA was executed.

Thus, Sams and Metro Realty clearly owed Savchuk a duty
with respect to most, if not all, if his claims asserted in this matter.
The trial court, accordingly, erred in dismissing all of Savchuk’s

claims based upon a purported lack of duty.
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C. The Trial Court Erred in Dismissing Claims
Asserted by Savchuk that Were Not Addressed in
the Summary Judgment Motion.

Other than a rather ambiguous assertion that Sams and
Metro Realty owed Savchuk no duty, addressed in Section B,
above, the summary judgment motion sought dismissal of only six
of Savchuk’s claims.” Thus Sams’ and Metro Realty’s motion
failed to address several of Savchuk’s claims. These includes that:
1) by abandoning Savchuk and telling him instead to rely upon
Seller's agent, Sams breached her duties of reasonable skill and
care, loyalty and to avoid conflicts of interest; 2) Sams’ conduct
constituted a breach of her fiduciary duties to Savchuk; and 3)
through Sams' failure to advise Savchuk against paying interest
when the Jerdes had not loaned him any funds, she breached a
duty of reasonable skill and care and fiduciary duty. See CP 200-

203.

"2 These were that Sams and Metro Realty: 1) violated the reasonable standard
of care or created a conflict of interest by accepting nonrefundable installment
commission payments prior to closing; 2) breached a duty by failing to advise
Savchuk not to enter into contracts requiring “nonrefundable” payments; 3)
breached a duty to advise Savchuk that the nonrefundable payments under the
PSA constituted an unenforceable penalty; 4) breached a duty by failing to
advise Savchuk that he could have tendered performance at closing through a
note and deed of trust; 5) were negligent by failing to review the August
Extension; and 6) violated the Consumer Protection Act. CP 214-225.
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As a consequence, Sams’ and Metro Realty’s motion was
facially inadequate to support dismissal of all of Savchuk’s claims.
CR 56 authorizes entry of summary judgment only to the extent that
such a motion is filed 28 days before hearing and sets forth the
precise legal and factual basis from which a court can determine
that: “there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.” Thus, the
trial court had no authority to dismiss any of claims not addressed
in the summary judgment motion and reversal is required as to all
such claims.

D. The Trial Court Erred in Granting Summary

Judgment Dismissing Savchuk’s Claims of

Negligence and Breach of the Duty to Exercise
Reasonable Skill and Care.

The evidence presented in connection with Savchuk's
Opposition was more than adequate to establish that there is a
genuine issue for trial with respect to Savchuk’s claims based on
negligence and breach of the duty of reasonable skill and care
under RCW 18.86.030(1)(a). Among other evidence, the expert
opinions introduced through the declarations of James Bjerke and

Larry Daugert provided a basis upon which a trier of fact could
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conclude that Sams was both negligent and breached her duty of
reasonable skill and care."”

Specifically, Mr. Bjerke’'s Declaration opined that Sams
breached her duty to Savchuk by: 1) failing to clarify the conflict
between the Safe Harbor provision, limiting Savchuk’s liability to his
$20,000 earnest money deposit, and other provisions of the PSA,
including Forms 22C and 34, setting forth conflicting schedules of
installment payments that might be viewed as nonrefundable; 2)
failing to advise Savchuk that his liability would be limited to the
$20,000 earnest money in the PSA, under the Safe Harbor
provision in the PSA, even though Sams understood that Safe
Harbor provisions generally limit a seller's remedy to the earnest
money deposits; 3) including language in the PSA under which a
portion of the purchase price would be paid under a note and deed
of trust, without attaching any form note and deed of trust, and
leaving the provisions regarding the payment of the purchase price

ambiguous; 4) failing to include terms in the PSA requiring the

' Since negligence is established through evidence showing that a defendant
failed to exercise reasonable skill and care required under the circumstances,
Savchuk’'s common law and statutory claims are established through comparable
evidence. It also is axiomatic that the standard of care applicable for a
profession or trade, such as real estate agent or attorney, may be established
through expert testimony. See, e.g., Walker v. Bangs, 92 Wn. 2d 854, 601 P.2d
1279 (1979); Lynch v. Republic Publ’g Co., 40 Wn. 2d 379, 243 P.2d 636 (1952);
Baechler v. Beaunaux, DVM, 167 Wn. App. 128, 272 P.2d 277 (2012).
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transfer of title to Savchuk in exchange for a deed of trust,
mortgage or real estate contract, or to advise Savchuk that the
commonly accepted means by whidh a buyer purchases property
on an installment basis is such a security instrument; 5) failing to
advise Savchuk that the sellers’ retention of $575,000 on a
$750,000 purchase is inappropriate and probably unenforceable; 6)
including provisions in the PSA permitting sellers’ inappropriately to
collect interest payments, even though the sellers’ had not loaned
Savchuk any money; 7) entering into an arrangement under which
Sams received nonrefundable installment commission payments
prior to closing and despite the fact that the transaction never
closed, without disclosing this arrangement to Savchuk; and 8)
abandoning Savchuk and advising him to rely upon the adversary’s
agent’s advice and counsel, rather than providing necessary input
and advice with respect to the August Extension. CP 156-158, 302-
348.

Savchuk also presented a viable claim resting on Sams'’
negligence for failing to comply with the standard of reasonable skill
and care among attorneys. As Sams and Metro Realty have
conceded below, a real estate agent is held to the standard of

reasonable skill and care of an attorney, at least with respect to:
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...the selection and completion of form legal

documents, or the drafting of such documents,

including deeds, mortgages, deeds of trust,

promissory notes and arrangements modifying those

documents...."
The attorney standard of care correspondingly extends to a duty to
disclose material facts and information, that in the exercise in due
care, the agent should know.™

The Declaration of Larry Daugert established that Savchuk
had a viable negligence claim based on Sams’ breach of the
standard of reasonable skill and care among attorneys. In
particular, Mr. Daugert expressed the expert opinion that Sams
breached this duty because: 1) the PSA contained an ambiguity
regarding the extent to which deposits would be refundable in the
event that the transaction did not close, in light of the conflict
between the effect of the Safe Harbor provision and installment
terms set forth in Form 34 of the PSA; 2) Sams failed advise
Savchuk about the distinctions between unenforceable penalties

and liquidated damages, and that, to the extent that the deposits

set forth in the August Extension might be deemed non-refundable,

' Caltum v. Heritage House Realtors, Inc., 103 Wn. 2d 623, 627, 694 P.2d 630
(1985).

'® See Burien Motors, 9 Wn. App at 577, citing Restatement of Torts, §552,
Comments D & E.
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the provision would be unenforceable; and 3) Sams failed to advise
Savchuk with respect to the August Extension, instead advising her
client to trust the sellers’ representative to assist him in negotiating
drafting the terms of that extension. CP 153-155.

Thus, Savchuk submitted ample evidence to support his
claims based on negligence and breach of a duty of reasonable
skill and care under RCW 18.86.030(1)(a). The trial court,
accordingly, erred in granting summary judgment with respect to
these claims.

E. The Trial Court Erred in Granting Summary

Judgment Dismissing Savchuk’s Claims for

Breach of Fiduciary Duty and the Duty to Disclose
Material Facts

In addition to the duties of real estate agents/licensees
specified in RCW Ch. 18.86, real estate agents in Washington are
subject to common law duties, including a fiduciary duty.™
Consistent with this duty:

Real estate brokers have a duty of full disclosure to

their clients. This requires the utmost good faith and

avoidance of representing any unknown interest
antagonistic to their clients."”

'® See, e.g., Jackowski v. Borchelt, 151 Wn. App. 1, 14, 209 P.3d 514 (2009)
[‘Chapter 18.86 RCW does not abrogate professional and fiduciary duties of a
real estate agent"]; Harstad, 41 Wn. App. at 298; Wilkinson, 31 Wn. App. at 5;
Burien Motors, 9 Wn. App. at 576-578.

'" Harstad, 41 Wn. App. at 298, citing Wilkinson, 31 Wn. App. at 5.
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Thus, this fiduciary duty standard is comparable to the duty to
disclose all existing material facts set forth in RCW 18.86.030(1)(d).

Savchuk presented significant evidence to create a material
issue for trial on these issues. For example, even though Sams
knew that Safe Harbor provisions limit the buyer’s liability to the
earnest money deposit, she failed to disclose this material
knowledge to Savchuk. As a consequence, an ambiguity or
contradiction remained as to whether or not Savchuk’s various
installment payments would be treated as refundable or not.

At the same time that Sams withheld her knowledge
regarding the effect of Safe Harbor provisions, she was secretly
accepting nonrefundable commission payments from Savchuk’s
various installments. Significantly, if Savchuk had known or had
been told that the realtors were receiving nonrefundable
commission payments with each of his installments before he
signed the PSA, he "would have become suspicious of [his] agent,
Christine Sams, and would not have signed the PSA without
obtaining advice from a most trustworthy realtor or an attorney.” CP

163.
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To make matters worse, when it came time to negotiate,
draft and execute the critical August Extension, Sams abandoned
Savchuk, telling him to rely on the sellers’ agent to “take care of
him.” Had Sams simply informed Savchuk, based on her years of
knowledge and experience as a real estate agent, that Savchuk’s
liability under the PSA was limited to his $20,000 earnest money,
evidence indicates that the August Extension would not have been
signed as drafted and Savchuk’s liability would have been limited to
his $20,000 deposit. CP 13-14, 162-164.

In addition, Sams knew that the PSA called for payment
through a note and deed of trust. This is conéis’tent with Sams'
representation, at the time the PSA was signed, that the transaction
could be closed by a note and deed of trust. CP 162. Yet, Sams
never disclosed to Savchuk that no form note and deed of trust was
attached to the PSA, nor explained to him his right to insist upon
closing based upon the tendering of a note and deed of trust.

Finally, Sams knew that the PSA called for Savchuk’s
payment of interest to the Sellers on his installment payments. She
also knew the material fact that the Sellers had not loaned Savchuk
any assets on which interest could properly be charged. Yet, she

failed to disclose these material facts to Savchuk. CP 164.
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Thus, on its face, the record is replete with evidence
supporting the viability of Savchuk's claims for breach of fiduciary
duty and failure to disclose material information. Evidence of
Savchuk’s breach of these duties is further buttressed by the expert
opinions of James Bjerke and Larry Daugert. CP 153-158, 302-348.

F. The Trial Court Erred in Granting Summary

Judgment Dismissing Savchuk’s Claim for Breach
of a Duty to Deal Honestly and in Good Faith.

Savchuk submitted evidence sufficient to establish the
viability of his claim that Sams and Metro Realty breached their
duty to deal honestly and good faith with him under RCW
18.86.030(1)(b). As established above, Sams failed to honestly
and in good faith disclose her knowledge that the Safe Harbor
provision should operate to limit Savchuk’s liability to his $20,000
earnest money deposit. At the same time, she failed to honestly
and in good faith disclose to Savchuk that she was receiving
nonrefundable commission payments out of his installments, a fact
that is facially inconsistent with treating those installment payments
as refundable. Had Sams operated honestly and in good faith
consistent with her knowledge regarding the effect of the Safe

Harbor provision, Savchuk’s exposure would have been limited to
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his $20,000 earnest money deposit and his additional losses would
have been avoided.

As a consequence, the evidence facially sufficient to create
material issues for trial with respect to these claims. The expert
opinions of James Bjerke and Larry Daugert further supported this
conclusion.

G. The Trial Court Erred in Granting Summary

Judgment Dismissing Savchuk’s Claims for

Breach of a Duty of Loyalty and to Timely
Disclose Conflicts of Interest.

In addition to other breaches of duty, when Sams
abandoned her client, Savchuk, with respect to the August
Extension and told him to rely on the Sellers’ agent, to Savchuk’s
detriment, she breached her duty of loyalty under RCW
18.86.050(1)(a). Clearly, a duty of loyalty cannot be squared with
Sams’ recommendation that Savchuk trust and seek advice from
the adversary’s agent. It is further inconsistent with the admonition
in the case law that an agent is to avoid “representing any unknown
interest antagonistic to” her client.'

Similarly, Savchuk presented sufficient evidence for

submission to the trier of fact on Sams' and Metro Realty’s breach

' Wilkinson, 31 Wn. App. at 5. See, e.g., Burien Motors, 9 Wn. App. at 577.
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of their duty to timely disclose conflicts of interest. Undoubtedly,
countenancing and encouraging Savchuk to rely on the adversary's
agent with respect to the critical August Extension creates a conflict
of interest. This is especially true where, as here, an agent has the
added incentive of continuing to receive undisclosed,
nonrefundable commission payments from Savchuk's installments
made to the seller. A trier of fact could reasonably conclude that
this undisclosed commission payment arrangement provided
inducement for Sams to take action that would result in continuing
the flow of commission payments in direct conflict with her client’s
interests.

Accordingly, evidence from fact witnesses and pertinent
documents provide a sufficient basis to withstand summary
judgment with respect to these claims. As with other claims
addressed above, expert opinion provides additional support for the
viability of these claims.

H. The Trial Court Erred in Granting Summary

Judgment Dismissing Savchuk’s Claim for Breach

of a Duty to Advise Savchuk to Seek Expert
Adyvice.

As established above, the PSA purchase price terms were

ambiguous and self-contradictory. In addition to these inherent
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deficiencies, the structure of this realtor-concocted transaction,
cried out for legal expertise and representation to protect the
buyer's interest.

To the extent that the PSA could be interpreted to require
the buyer to make installment payments in excess of $500,000 on a
$725,000 purchase price, without correspondingly receiving title to
the real estate, it imposed unacceptable risk upon him. A real
estate attorney would view this transaction as unusual and
complex, at the very least. More properly analyzed, this transaction
lay beyond the range of structures that a reasonable attorney would
consider acceptable from a buyer’s perspective. As attorney
Daugert opined, in this context:

[T]he attorney should advise the client to

refuse to agree to make them [nonrefundable

deposits] or, if necessary for the deal, to either

describe the dangers of penalties or, better, advise

the client to take title to the property and give the

seller a deed of trust, mortgage or real estate contract

for the balance of the price.™

Even assuming, for the sake of argument only, that the
PSA’s material terms for paying the purchase price could even be

sensibly discerned, the risk to the buyer associated with the

proposed structure were unusual enough to lie well beyond Sams’
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expertise. Consistent with RCW 18.86.050(1)(c), she, accordingly,
had a duty to advise Savchuk to seek expert advice on the
pertinent terms of the PSA. By failing to do so, she breached this
duty.

By abandoning Savchuk with respect to the negotiation and
drafting of the critical August Extension, and recommending that he
trust the adversary's agent, Sams exacerbated this failure. Since
the August Extension required Savchuk to make additional
unsecured installment payments, it magnified the unacceptable risk
imposed on Sams’ client, Savchuk. The necessity for advice from
an attorney became correspondingly more critical at that juncture.
Sams’ failure to advise Savchuk to obtain such counsel at this point
constituted a further breach of her duty under RCW
18.86.050(1)(c).

. The Trial Court Erred in Granting Summary
Judgment Dismissing Savchuk’s CPA Claim.

Savchuk has asserted a claim that Sams’' and Metro Realty’s

conduct gives rise to a violation of the Consumer Protection Act,

®CP 154.
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RCW 19.86.090 (“CPA"). As summarized in Leingang v. Pierce
County Medical Bureau, Inc.:*®

To prevail in a private action brought under the
Consumer Protection Act, RCW 19.86.090, the
plaintiff must establish that: (1) the defendant has
engaged in an unfair or deceptive act or practice; (2)
in trade or commerce; (3) that impacts the public
interest; (4) the plaintiff has suffered injury in his or
her business or property; and (5) a causal link
between the unfair or deceptive act and the injury.*

Sams’ and Metro Realty's real challenge to Savchuk’'s CPA
was directed to the first element, unfair or deceptive practice, and
the fourth, impact on public interest.?

Savchuk submitted sufficient evidence to withstand summary
judgment on the unfair or deceptive element.

For conduct to be unfair or deceptive, it is not

necessary that an intent to deceive be shown, so long

as the action has the capacity to deceive a substantial
portion of the public.?

20131 Wn. 2d 133, 930 P.2d 288 (1997).

21131 Wn. App. at 149, citing Industrial Indem. Co. of Northwest v. Kallevig, 114
Whn. 2d 907, 792 P.2d 520 (1990); Hangman Ridge Training Stables, Inc. v.
Safeco Title Ins. Co., 105 Wn. 2d 778, 784-85, 719 P.2d 531 (1986).

% In their motion, for example, Sams and Metro Realty appropriately conceded
that Savchuk satisfied the “in trade or commerce” element. Moreover, Savchuk's
suffered injury to his business or property in the form of his lost installment
payments. And, the causal link was supplied through evidence that Savchuk
would not have entered into the transaction or made all of these installments but
for Sams' various duty breaches.

2 Bowers v. Transamerica Title Ins. Co, 100 Wn. 2d 581, 592, 675 P.2d 193
(1983).
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Bowers provides substantial support for the viability of
Savchuk’'s CPA claim. In connection with a seller-financing real
estate transaction, the Washington Supreme Court held that an
escrow agent committed a CPA violation when he prepared a
promissory note for a buyer's signature without also preparing and
tendering a deed of trust to secure those payment obligations.
Holding the agent to the standard of care required of attorneys, the
Court concluded that the agent’s conduct breached that standard
and correspondingly constituted an unfair or deceptive practice.*
Bowers alone should provide an adequate basis for Savchuk’s
claim to withstand summary judgment. As with the agent in
Bowers, Savchuk presented ample evidence to establish a material
issue on whether Sams breached the applicable standard of care
among attorneys.

Not only did Sams engage in comparable misconduct to the
agent in Bowers, she also has continued to solicit business,
including at least one additional instance where she has collected

nonrefundable installment payments prior to closing and without

% Id. See also Nuttal v. Dowell, 31 Wn. App. 98, 639 P.2d 832 (1982) [CPA
liability imposed on realtor for unintentional misrepresentation relating to the
acreage of subject property].
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regard to whether closing occurs. CP at 223. All the while, Sams
has unapologetically continued to maintain that her only duty is to
induce two parties to sign a purchase and sale agreement, no
matter how deficient that document may be. Thus, Savchuk has
submitted ample evidence to establish a material issue that Sams’
and Metro Realty’s offending conduct is capable of repetition in
satisfaction of the unfair or deceptive element.

Savchuk also has submitted sufficient evidence on the public
interest element. Comparable to the unfair or deceptive factor, this
requirement is satisfied where there is a likelihood that “additional
plaintiffs have been or will be injured in exactly the same fashion."*
This is determined by analyzing the following factors:

(1) whether defendant was acting in the course of his

or her business, (2) whether defendant advertised to

the general public, (3) whether defendant actively

solicited this plaintiff, and (4) whether the parties were

unequal bargainers.?®

Here, the answer to the first three of these queries is an

unequivocal “yes”. See CP 92-101, 161, 211-213, 233. While the

fourth is more uncertain, Sams arguably possessed greater overall

% Edmonds v. John L. Scott Real Estate, Inc., 87 Wn. App. 834, 847, 942 P.2d
1072 (1997), quoting Hangman Ridge, 105 Wn. 2d at 790.

%8 Hangman Ridge, 105 Wn. 2d at 794
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pertinent expertise and definitely did so with respect to the English
language. On balance, application of the four factors argues in
favor of establishing the public interest element.

Along with the capacity for repetition, as demonstrated
above, Savchuk has presented enough evidence to establish a
genuine issue of fact on the public interest element.” This
conclusion is buttressed by the fact that the Act should be liberally
interpreted to effectuate its general deterrent purposes.”

V. CONCLUSION

As established above, the trial court’s order granting
summary judgment to Sams and Metro Realty should be reversed.
Contrary to Sams and Metro Realty’s assertion, Washington does
not apply a categorical rule limiting a real estate agent’s duty to
simply inducing a buyer and seller to sign a “purchase and sale
agreement”, and nothing in Savchuk'’s contractual arrangement with
Sams imposed any such limitation. Moreover, on all of Savchuk'’s
claims, he introduced sufficient evidence to establish disputed

evidence of material fact. Summary judgment was, accordingly, not

7 See, e.g., Bowers;, Edmonds; Wilkinson.
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warranted, and the case should be remanded for trial on all of
Savchuk’s claims.

RESPECTFULLY SUBMITTED this%y of July 2012

BRITAIN & VIS PLLC

- BRITAIN, WSBA # 6455
Attorney for Petitioner Sergey Savchuk

# Indoor Billboard/Washington, Inc. v. Integra Telecom of Washington, Inc., 162
Whn. 2d 59, 81, 170 P.3d 10 (2007); Panag v. Farmers Ins. Co. of Washington,
166 Whn. 2d 27, 40, 204 P.3d 885 (2009).
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MWMLS Form 25 . ©Copyright 2006
vacani Land Purchase & Sale Norihwest Multiple Listing Service
-evised 6/06 ALL RIGHTS RESERVED

ageliohA VAGANT LAND PURCHASE AND SALE AGREEMENT
SPECIFIC TERMS

MLS No.: 26147441

1. Date: October 2, 2006
2. Buyer: Sergey Savchugk and or Assigns

3. Seller: Jerde _
4. Property: Tax Parcel Nos.: 3902300833000000 ( Whatcom County)
Sireet Address: 2439 Douglas Dr, Ferndale Washington 98248

Legal Description: attached

Purchase Price: $910,000.00 Nine hundred ten thousand dollars- see optional clauses (22d)
Earnest Money: (To be held by [ ] Selling Broker [/] Closing Agent)
Personal Check: $ -.>).O OCO betomes hon - rg{mc{a,(afe, af end_of feasivil i pefiod 9
Note: $ disbursed —+v  seile
Other(__ : @8
Default: (check only one) Forfeiture of Eamest Money D Seller's Election of Remedies
. Title Insurance Company: Whatcom Land Title Co.
9. Closing Agent: a qualified closing agent of Buyer's choice [ | Deanne Hanley
10. Closing Date: 12/18/2006
11. Possession Date: on Closing [] Other see optional clauses (22d)
~ 12. Offer Expiration Date:
13. Counteroffer Expiration Date:
14. Addenda:
42(Agency Dscl): 3B F Afeasibility
15. Agency Disclosure: Selling Licensee represents [/]Buyer [_|Seller [“]both parties []neither party
Listing Agent represents  [/] Seller [_] both parties
16. Subdivision: The Property [ ] is subdivided [ ] must be subdivided on or before
is not legally required to be subdivided

17. Feasibility Conffngency Expiration Date: [/] 0 days after mutual acceptance ' ]
) '/l . - =
fg/g ;_/- 1o/gfer K= 4 54, Jo- 06
/ Buyer's Siga}{tre/ Dale Seller's Signalure Date
> Bl /p-3-06

{5y

=1

Buyer's Signature Dale Seller's Sig al'.ure;__) Date
Buyer's Address Seller's Address

_Ferndale, WA
City, State, Zip City, State, Zip

360-961-29]1

360-383-0523

Phone Fax Phone

Suyer's E-mall Address Seller's E-mail Address

Remax/Metro 7008 Muljat Group 9838

Selling Broker MLS Office No, Listing Broker MLS Oifice No.
Christine Nelson Anne Inman

Selling Licensee (Prinl) Listing Agent (Print)

206-322-5700

206-322-7576

360-733-3030

360-671-4124

“Phone

Fax

APP

Phone

001

Fax

METRO 000084
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Dee Inman

VACANT LAND PURCHASE AND SALE AGREEMENT . inwe

GENERAL TERMS

(continued)

360-392-6017

p-3

©Copyright 2006

ALL RIGHTS RESERVED

2. Purchase Price. Buyer agrees to pay to Seller the Purchase Price, including the Eamest Money, in cash at Closing,
unless otherwise specified in this Agreement. Buyer represents that Buyer has sufficlent funds to close this sale In
accordance with this Agreement and Is not relying on any cantingent source of funds or gifts, except to the extent
otherwise specified in this Agreement. )

b. Earnest Money, Buyer agraes to deliver the Eamest Money within 2 days after mutual acceptance of this Agreement
to Selling Licensee who will depasit any check to be held by Selling Broker, or deliver any Eamest Money lo be held

by Closing Agent, within 3 days of receipt or mutual acceptance, whi

chever occurs later. If the Eamest Maoney is held

by Selling Broker and is over $10,000.00 it shall be deposited into an interest bearing trust account in Selling Broker's
name provided that Buyer completes an IRS Form W-9. Interest, if any, after deduction of bank charges and fees, will
be paid to Buyer. Buyer agrees to reimburse Selling Broker for bank charges and fees in excess of t_he interest
eamed, if any. If the Eamest Money held by Selling Broker is over $10,000.00 Buyer has the option to require Selling
Broker to deposit the Eamest Money into the Housing Trust Fund Account, with the interest paid to the State
Treasurer, if both Seller and Buyer so agree in writing. If the Buyer does not complete an IRS Form W-8 before
Selling Broker must deposit the Eamest Money or the Eamest Money is $10,000.00 or less, the Eamest Money shall
be deposited into the Housing Trust Fund Account. Selling Broker may transfer the Eamest Money to Closing Agent at
Closing. If all or part of the Eamest Money is to be refunded to Buyer and any such costs remain unpaid, the Selling
Broker or Closing Agent may deduct and pay them therefrom. The parties instruct Closing Agent to: (1) provide
written verification of receipt of the Eamest Money and notice of dishonor of any check to the parties and licensees at
the addresses and/or fax numbers provided hereir; and (2) commence an interpleader aclion in the Superior Court for
the county in which the Property is located within 30 days of a party's demand for the Eamest Money (and deduct up
to $250.00 of the costs thereof) unless the parties agree otherwise In writing.

c. Condition of Title. Unless otherwise specified in this Agreement, title to the Property shall be marketable at Closing.
The following shall not cause the title to be unmarketable: rights, reservations, covenants, conditions and restrictions,
presently of record and general to the area; easements and encroachments, not materially affecting the value of or
unduly interfering with Buyer's reasonable use of the Property; and reserved oil and/or mining rights. Monetary
encumbrances not assumed by Buyer shall be paid by Sellsr on or before Closing. Title shall be conveyed by a
Statutory Warranty Deed. If this Agreement is far conveyance of a buyer's interest in a Real Estate Caontract, the
Statutory Warranty Deed shall include a buyer's assignment of the contract sufficlent to convey after acquired title.

d. Title Insurance. Seller authorizes Buyer's lender or Closing Agent, at Seller’s expense, to apply for a standard form
owner's policy of tille insurance, with homeowner’s additional protection and inflation protection endorsements if avail-
able at no additional cost, from the Tille Insurance Company. The Title Insurance Company is to send a copy of the
preliminary commitment to both Listing Agent and Selling Licensee. The preliminary commitment, and the titie policy
to be issued, shall contain no exceptions other than the General Exclusions and Exceptions in said standard form and
Special Exceplions consistent with the Condition of Title herein provided. If fitle cannot be made so insurable prior to
the Closing Date, then as Buyer's sole and exclusive remedy, the Eamest Money shall, unless Buyer elects to waive
such defects or encumbrances, be refunded to the Buyer, less any unpaid costs described in this Agreement, and
this Agreement shall thereupon be terminated. Buyer shall have no right to specific performance or damages as a
consequence of Seller's inability to provide insurable title.

e. Clesing. This sale shall be closed by the Closing Agent on the Closing Date. "Closing” means the date on which all
documents are recorded and the sale proceeds are available to Seller. If the Closing Date falls on a Saturday, Sun-
day, or legal holiday as defined in RCW 1,16.050, the Closing Agent shall close the transaction on the next day that is
not a Saturday, Sunday, or legal holiday.

f. Possession. Buyer shall be entitied to possession at 9:00 p.m. on the Possession Date. Seller agrees to maintain the
Property in its present condition, normal wear and tear excepted, until the Buyer is entitied to possession.

g. Closing Costs and Prorations. Seller and Buyer shall each pay ane-half of the escrow fee.Taxes for the current
year, rent, Interest, and lienable homeowner’s assoclation dues shall be prorated as of Closing. Buyer agrees to pay
Buyer's loan costs, including credit report, appralsal charge and lender’s litle insurance, unless provided otherwise in
this Agreement. [f any payments are delinquent on encumbrances which will remain after Closing, Closing Agent is
instructed to pay them at Closing from money due, or to be paid by, Seller.

h. Jale Information. The Listing Agent or Selling Licensee is autherized to report this Agreement (Including price and
all terms) fo the Muiltiple Listing Service that published it and 1o its members, financing institutions, appraisers, and
anyone else related to this sale. Buyer and Seller expressly authorize all Closing Agents, appraisers, title insurance
companies, and others related to this Sale, to fumish the Listing Agent and/or Selling Licensee, on request, any and

all information and copies of documents conceming

is sale.
pate:_ L5/ €/ 66 seler:
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BUYER:

)
e

DATE:
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Afler Reccading Retum m;

Steven G. Jarde

2450 Tharnlon Road 2020600410

rerndale WA 882458 Pognt 1 ::m'l -
DEED (TR

matees Cownlye B
Filed lor Record at Request of fegqueat af? CHICRGT TITLE IMSUNANCE
CHICAGO TITLE
INSURANCE COMPANY

PO Box 1115
1616 Comwall Avanue, Sufie 115
Bellingham, WA 98225

Eacrow No: 159851 TKG

Re T de) Stahbory Warwnhy Dred,
Ablrevinted Legal, To Correck EBrosc. winowab . O

Addil onal Legal|s) on paga:
Aszeresors Tax Parcel No. 390230 083300 D000

STATUTORY WARRANTY DEED

THE GRANTOR Lean E. Hamillon, and Janine L. Hamillon as tenants in common for and in
consideration of TEN DOLLARS AND OTHER VALUABLE CONSIDERATION in hand pald, conveys and
wamanls 1o Sleven G, Jerde and Dadyce J JEREhusband and wife the following described real
eslale, silualed in (he Caunty of Whatcom, Stale of YWashinglon: ’

A tracl of land in the Northwest quarter of Sectlon 30, Township 38 Norih, Range 2 Easl of

W.M.,, described as follows: [0 l 3 [ 0 [?
Beginning al the Soulhwest comer of the Norlhwest Quarler of said Seclion 30; thence East
660 feet to the true point of beginning; Ihence Eas! 280 feal; hence North to the South line of :
" the Douglas Road; thance Southweslerdy along the Southerly fine of Dougg;?d—h-rpsfn!\ f,\k
North of the true point of beginning; thence South 6686 feel, more or less, brui paint of > Pyt o
2

5S. )

Siluale in Whatcom County, Washinglon,

Daled: May 8, Z002

/" Tecn E. Hamillon *

STATE OF WASHINGTON
COUNTY OF WHATCOM

| ceniy that | know or have satisfaciary evidence that Leon E. Hamiflon and Janine L. Hamilon the
person(s) who appeared before me. and said parson(s) acknowledged that they signed this inetrument

o and acknowledged il o be their free and voluntary act purpeses therein mentioned in this
v A instrument. /
i l Dated: 5 /d/ﬂz‘
5 f r 7 . [
U futin 5
34 a~
: Tami K Glick O
H Nolary Public in and for the Stale of Washington o
i Residing et Belingham
g My appointment expires: March 6, 2005
a 1 -
_ e
= 9

METRO 000086
APP 003
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Nwr;m_s Form 22C ©Copyright 2003
Paymen! Terms Addendum P Northwest Multiple Listing Service
Rev. 03/03 AYMENT TERMS ADDENDUM ALL RIGHTS RESERVED
Page 1 of 2 TO PURCHASE & SALE AGREEMENT
The following is parl of the Purchase and Sale Agreement dated __Qctober 02. 2006 _ 1
between_Sergey Savchuck and or Assigns e - ("Buyer”) 2
and Jerde ("Seller”) 3
concerning_2439 Douglas Dr, Ferndale, WA 98248 ("the Properly”) 4
METHOD OF PAYMENT (Check and complete each applicable paragraph). 5
7l NOTE AND DEED OF TRUST. Buyer agrees to pay _$525.000,00 6
down, inciuding Eamest Money, at Closing and the balance of the Purchase Price to Seller in monthly instaliments of 7
inf€rest+ onl fincipd| or more at Buyer's option, including interest from 8
the date of Closing at the rate of 7 % per annum on the unpaid principal, on or before g
the_15th day of each month, commencing: 30 days following the Closing 10
[ . This Indebtedness shall be avidenced by a Promissory Note and a 14
[/1 first position [7] second position (first, if not filled in) Deed of Trust, as set forth befow. 12
Due Date. The entire balance of principal and interest shall be due and payable [] 13
years from the date of Closing [ 7] on 08/31/2007 . 14
Default and Default Interest. The principal shall bear interest at the rate of 18 % per annum (18% If not 15
filled in) or the maximum rate allowed by Iaw, whichever Is less, during any period of Buyer’s default. A late charge of 18
S or 5 % of the installment payment (5% of the installment 17
payment if neither is filled in) shall be added to any Installment payment more than 15 davs 18
days late (15 days if not filled in). If Buyer has not cured any default within 30 days (30 days if not filled in) 19
after written notice, Seller may declare all oulstanding sums immediately due and payable. 20
Promissory Note, Buyer agrees lo sign at Closing the NWMLS Form 22M Promissory Note (revised 7/99 orlater) 21
(LPB Form 28A) and LPB Form 22 Deed of Trust securing the Property, or an equivalent form, which must be 22
attached to this Agreement. 23
Due on Sale. Unless the Commercial Property clause is initialed by Buyer and Seller, the Due on Sale clause is the 24
only optional clause that applies. The following language shall be added to the form Deed of Trust: 25
This Property may not be sold or transferred without Beneficiary's consent. Upon breach of this provision, 26
Beneficiary may declare all sums secured by this Deed of Trust immedialely due and payable, unless 27
prohibited by applicable law. : 28
(NOTE: If the Property is primarlly for-agricultural purposes, then a nonjudiclal foreclosurefforfeiture remedy is avail- 28
able only by using a real estate contract) 2 30
[[] REAL ESTATE CONTRACT. Buyer agrees to pay down, including Eamest Money, at 31
Closing and the balance of the Purchase Price in monthly instaliments to Seller of 32
or more at Buyer's option, including interest from the date of Closing at the rate of % 33
per annum on the declining principal balance, on or before the day of each month, commencing: 34
[130 days following the Closing of this sale [] . The first payment shall be adjusted to 35
fnciude any imerest.accmed. The parties agree to sign Limited Practice Board Form 44 Real Estate Confract secur- 36
ing the Property which must be attached to this Agreement. The "Due on Sale” clause is the only optional clause 37
which will apply unless other optional clauses are initialed by both parties. In addilion, the following shall be added to 38
the form Real Estate Contract: "It is further agreed that Buyer will pay real estate taxes and hazard insurance as they 39
come due, and that Buyer will provide Seller with evidence of those payments.” 40
[_] Cash Out. The entire balance of principal and interest shall be due and payable: | | Ly
years from the date of Clasing [ ] on i 42
i é 7 SO G-3-6G
Initials: BUYER: X DATE: _10/02/2006 = SELLER: DATE: _/0-3-C0 43
BUYER: DATE: SELLER: /Qi\& % DATE: (9/=[0g %

METRO 000087
APP 004
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NWMLS Form 22D ©Copyright 2005
Opfional Clauses Addendum Northwest Mulliple Lisling Service
“Tey, 6/05 ALL RIGHTS RESERVED
OPTIONAL CLAUSES ADDENDURM

age 10f2 !
TO PURCHASE & SALE AGREEMENT

The following is part of the Purchase and Sale Agreement dated  October 02, 2006

between_Sergey Savchuk and or Assigns ("Buyer")
arid Jerde _ ("Seller")
concerning 2439 Douglas Dr, Ferndale, WA 98248 ("the Property").

CHECK IF INCLUDED:

1. Square Fontage/Lot Size/Encroachments. The Listing Agent and Selling Licensee make no representations
cancerning: (a) the lot size or the accuracy of any information provided by the Seller; (b) the square footage of
any improvements on the Property; (c) whether there are any encroachments (fences, rockeries, buildings) on
the Property, or by the Property on adjacent properties, Buyer is advised to verify lot size, square footage and
encroachments lo Buyer's own satisfaction within the inspectlon conlingency period.

2. [| Standard Form Owner’'s Policy of Title Insurance. Notwithstanding the "Title Insurance” clause in the Agreement,
Seller authorizes Buyer's lender or Closing Agent, at Seller's expense, to apply for a standard form Owner's
Palicy of Title Insurance (ALTA 1982 or equivalent), together with homeowner's additional protection and infiation
protection endorsements If available at no additional cost, from the Title Insurance Company rather than the
Homeowner's Policy of Title Insurance.

4. [[] Extended Coverage Title Insurance. Notwithstanding the "Title Insurance” clause in this Agreement, Buyer's
lender or Closing Agent is directed to apply for an ALTA or comparable extended coverage policy of fitle insur-
ance, rather than the standard form owner’s policy. Buyer shall pay the increased costs assoclated with the
extended caverage policy including excess premium over that charged for a standard coverage policy and the
cost of any survey required by the title insurer.

4, [] Property And Grounds Maintained. Unlil possession is transferred to Buyer, Seller agrees to maintain the
Property in the same condition as when initially viewed by Buyer. The term "Property” includes the building(s);
grounds; plumbing, heatl, electrical and other systems; and all Included items. Should an appliance or system
become inoperative or malfunction prior to transfer of possession, Seller agrees to either repair or replace the
same with an appliance or system of at least equal quality. Buyer reserves the right to reinspect the Property
within § days prior to transfer of possession to verify the foregoing. Buyer and Seller understand and agree that
the Listing Agent and Selling Licensee shall not, under any circumstances, be liable for the foregoing or Seller's
breach of this clause.

5. [] Items Left by Seller. Any personal property, fixtures or other items remaining on the Property when possession
is transferred to Buyer shall thereupon become the property of Buyer, and may be retained or disposed of as
Buyer determines. However, Seller agrees to clean the interiors of any structures ‘and remove all trash, debris
and rubbish on the Property prior to Buyer taking possession.

6. [/} Utilities. To the best of Seller's knowledge, Seller represents that the Property is connected to a: ] public water
main /] well [] public sewer main 7] septic tank.

Initials: BUYER: g g DATE: _10/02/2006  SELLER: SA&T DATE: /Or3-0G
BUYER: DATE: SELLER: Eg.éb DATE: jo/Z/0c.__
METRO 000088
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NWMLS Form 22D ©Copyrighl 2005
Oplional Clauses Addendum Northwest Multiple Listing Service
" Rev. 6/05 : . ALL RIGHTS RESERVED
age 202 OPTIONAL CLAUSES ADDENDUM TO
PURCHASE & SALE AGREEMENT
S ——— (conlinued)

7. [] Insulation - New Gonstruction. If this is new construction, Federal Trade Commission Regulations require the 37
following to be filled in. If insulation has not yet been selected, FTC regulations require Seller to fumish Buyer the 38
information below in writing as soon as available: 39
VWALL INSULATION: TYPE: THICKNESS: R-VALUE 40
CEILING INSULATION: TYPE: THICKNESS: _ R-VALUE 41
OTHER INSULATION DATA: 42

8. [ Selling Broker's Commission. If there is no written Ilsﬁng agreement, Seller agrees to pay Selling Broker a 43
commission of % of sales price or . 44
If the Eamest Money is retained as liquidated damages, any costs advanced or committed by Selling Broker shall 45
be reimbursed or paid therefrom, and the balance shall be divided equally between Seller and Selling Broker. 416

9. [] Leased Property. Buyer hereby acknowledges that éeller leases the following items of personal property, pos- 47
sessjon of which shall pass to Buyer on Closing: 48
("] propane tank [ ] security system [ ] satellite dish [ ] other 49
Buyer shall assume the lease for the items selected, perform all of the obligalions of the lease, and hold Seller 50
harmless from and against any further obligation, liability, or claim arising from the lease. 61

10. Other. 52
a. Sellers have option to continue living in, or use the home and outbuildings until 4/16/07 at no cost. 2431
b. Sellers will maintain insurances and utilities while living in or using the said property. gg
c. Sellers have salvage right till 4/16/07 58

- 59

d. possession upon closing 60
61

e. price is based upon $35,000. for up to 26 residental lots 62
. 63
f. additional residental lots determined at preliminary plat shall be $35,000. each, $42,000. per double 84
lot, $49,000. for triple lot. 65
. 66

g- Commission shall be: 4% Listing Office and 2.5% Selling office to be pai'd by the seller. g;
69

70

71

72

73
Initials: BUYER: § - S— DATE: _10/02/2006  SELLER: ___ ST DATE:_A-3-QG 64
- BUYER: DATE:._____ SELLER ﬁagji paTE:_Q/3/ng &

METRO 000089
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NWMLS Form 22M / 24A © Copyright 1999
CBA Form No. N-1A Commerclal Brokers Assoclation
LPB 28A i . All rights reserved
~ “romissory Note
v A28 PROMISSORY NOTE
Page 1of2
) Principal Dale * Clty . State

FOR VALUE RECEIVED,

hereinafler "Maker™ promises to pay to

hereinahiter *Holder™ or order at

or other such place as may be designaled by the Holder from tme to lime, the principal sum of

dollars (3 )

with interest thereon from day of 5 on the unpaid princpal at the rate of

percent { %) per annum as follows:

1. INSTALLMENT PAYMENTS: Maker shall pay, (check one)

a. D NO INSTALLMENTS. No instaliment payments are requirad.

b. I\j PRINCIPAL and INTEREST INSTALLMENTS of dollars ($ ).
c. [] INTEREST ONLY PAYMENTS on the outstanding princlpal balance,

(The following must be completed if “b” or “c” iz checked.)

The installment paymenta shall begin on the day of .. , and shall continue on the day
of each succeeding: (check ane)

[] calendar month [[] sixth calendsr month [] other

{1 third celendar month D twslfth calendar month

2. DUE DATE: The enlire balance of this Mole together with any and all interest accrued thereon shall be due and payable in full on the
day of ,

3. DEFAULT INTEREST: Afler maturity, or failure to make any payment, any unpaid principal shall accrue interest at the rate of

percent(________ %) per annum (18% If not filled in) or the maximum rate allowed by law, whichever Is less,
during such period of Maker's defaull under this Note.

4, ALLOCATION OF PAYMENTS: Each payment shall be credited first to any late charge due, second to interest, and the remainder to principal,

5. PREPAYMENT: Maker may prepay all or part of the balance owed under tis Note at any time without pensity.

CURRENCY: All principal and Interest payments shall be made in lawful money of the Unlted States. )

7. LATE CHARGE: Il Holder receives any installment payment mare than days (15 days if not filled in) afler ils due
date, then a late payment charge of $ ,or percent ( %) of the instaliment
payment (5% of the installment paymeant if neilter is filled In) shall be added to the scheduled payment.

¢c. DUEON SALE: (OPTIONAL-Not applicable unless Inltialad by Holder and Maker to this Mote). Il this Nole is secured by a Deed of Trust

or any other instrument securing repayment of this Note, the property describad in such securily Instruments may not be sold or transferred
withoul the Holder’s consent. Upon breach of this provision, Holder may dedare all sums due under this Note immediately due and payabie,
uniess prohibited by applicable lavr. '

Maker (Injbals) Holder {Infaals)

METRO 000090
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NVWMLS Form 22M / 244 Copyright 1993

CBA Form Nao. N-1A Commercial Brokers Assoclation
LPB 28A Al rights reserved
~ amissory Note
e TS PROMISSORY NOTE
Page 2 of 2 CONTINUED
5. ACCELERATION: If Maker fails to make any payment owed under this Note, or if Maker defaults under any Deed of Trust or any other Instru- 19
menis securing repayment of this Note, and such default 18 not cured within days (30 days if not filled in) afier writlen nolice of 40
such defaull, then Holder may, al its aption, deciare all oulstanding sums owed on this Note lo be Immediately dus and payable, in addilion 1o A1
any other rights or remedles that Holder may have under the Deed of Trust or other instruments securing repayment of Lhis Note. 42
10. ATTORNEYS' FEES AND COSTS: Maker shall pay all casts Incurred by Holder in collecting sums due under this Note after a defaull, Including 43
reasonable atterneys'’ fees, whether ar not suit is braught. If Maker or Holder sues to enforce this Note or abtaln a declaration of ils r-lghls 44
hereunder, the preveiling party in any such proceeding shall be enllied to recover its reasonable stiomeys’ fees and costs Incurred in the 45
proceeding (including those incured in any bankruptcy proceeding or appeal) from the non-prevailing party. 486
11. WAIVER OF PRESENTMENTS: Msker walves presentment for payment, notice of dishonor, protest and nolice of prolest 47
12. NON-WAIVER: No failure or delay by Holder in exercising Holder's rights under this Note shall be a waiver of such rights. 48
13. SEVERABILITY: If any clause or any other portion of this Note shall be determined to be \mi-cl or unanforceable for any reason, such 49
determination shall not afflect the valldity or enforceability of any other clause or portion of this Note, all of which shall remain In full force and 50
elfect 51
14. INTEGRATION: There are no verbal or other agreements which madify or affect the terms of this Nole. This Note may not ba modified or 52
amended except by written agreement signed by Maker and Holder. 53
15. CONFLICTING TERMS: In the event of any conflict between the terms of this Note and the terms of any Deed of Trust or other instruments 54
securing payment of lhis note, the terms of this Nots shall prevail. 55
15. EXECUTION: Each Maker executes this Nole as a principal and not as a surety. If there is more than one Maker, each such Maker shall be 56
jointy and severally liable under this Nole. : 57
17. COMMERGIAL PROPERTY: {OPTIOMAL-Not applicable unless initisled by Holder and Maker to this Nots). Maker represents and 58
warrants to Holder that the sums represented by this Note are being used for business, investment or commercial purposes, and not for 59
personal, family or household purpases. £ 60
- ORAL AGREEMENTS: ORAL AGREEMENTS OR ORAL COMMITMENTS TO LOAN MONEY, TO EXTEND CREDIT, OR TO FOREBEAR 61
FROM ENFORCING REPAYMENT OF A DEBT ARE NOT ENFORCEABLE LUNDER WASHINGTON LAW. 62
63
Maker (Initiala) ) Holder (Initials) 64
414. DEFINITIONS: The word Maker shall be construed inlerchangeably with the words Barrower or Payer and the word Holder shall be construed 65
Interchangeably with the words Lender or Payee. In this Note, singular and plural words shall be construed Interchangeably as may be 66
appropriale in the contex! and circumstances to which such words apply. 67
19. ADDITIONAL TERMS AND CONDITIONS: (check one) 68
a. Lj None. [1:]
b. [ 1 As set forth on the attached "Exhibit A* which is incorporated by this reference, 70
{Note: If neither “a” nor “b" Is checKed, then option “a” appiles.) 7
20, THIS NOTE IS SECURED BY I:} DEED OF TRUST, |:| MORTGAGE, D OTHER OF EVEN DATE. 72
Malker (signatures) 73
74
75
Maker's address for all nolices given by Holder under this Nate: 76
DO NOT DESTROY THIS NOTE T7
WHEN PAID this original Note together with the Deed of Trust securing tne seme, must be surrenderad ta the Truatee for cancoliation 78
and retention before any reconveyance can be processed. 79

METRO 000091
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NWMLS Form 225
Septic Addendum
-Rev. /05
] _
agecl o SEPTIC ADDENDUM TO

©Copyright 2005
Northwest Multiple Listing Service
ALL RIGHTS RESERVED

PURCHASE & SALE AGREEMENT

The following is part of the Purchase and Sale Agreement dated  October 02, 2006

between Sergey Savchuck and or Assigns

and
concerning 2439 Douglas Dr, Ferndale, WA 98248

(*Buyer”)
("Seller”)

Jerde

("the Property").

THIS ADDENDUM SUPERSEDES ANY OTHER PROVISIONS OF THIS AGREEMENT RELATING TO THE ON-SITE
SEWAGE SYSTEM ("OSS8") SERVING THE PROPERTY.

Type of OSS. The Property is served by:
+/] Private Septic System
] Shared Septic System

Seller's Representations. Seller represents that, to the best of Seller's kmowledge, the OSS serving the Property (a)

Zi
does not require repair other than pumping and normal maintenance; (b) complies with all applicable local, state, and
federal laws, standards, and regulations; and (c) has no other material defects.
3. Inspection and Pumping of OSS. Seller shall have the OSS inspected and, if nece ce
compaqy at Seller's expe “Sell | i itha days
(10 dak@:t filled inyof ml.rlual acce ad the OSS'ins i months of
) mutual acce by an OSS service any and Seller provides B i i cluding an
inspection-réporh.Seller shall have-1io obligatign to inspect and p e erwise required by Buyer's
lender”
[[] Buyer's Right to Attend Inspection. If checked and if Seller has not already conducted an inspection, Buyer
shall have the right to observe the inspection. Seller shall provide Buyer with 3 days notice of the date and time
of the inspection.
4. s Agreerfieé j /;peclinn report from the
ncy shall be of disapproval of the
days (5 days if report. If Buyer gives
ment shall terfni ney shall be refinded to Buyer.
5. Other
. C _7
Initials: BUYER: g DATE:_10/02/2006 ~ SELLER: =YZlay DATE: _/Q-3-0G
BUYER: DATE:____ SELLER: ﬁi‘:\% DATE: (o[A(o60

METRO 000092
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NWMLS Form 42
Agency Disclosure
Rev. 1/97

" page 1 of 1

360-392-6017 p-11

AGENCY DISCLOSURE

©Copyright 1997
Northwest Mulliple Lisling Service
ALL RIGHTS RESERVED

VVashington State law requires real estate licensees to disclose to all parties to whom the licensee
renders real estate brokerage services whether the Licensee represents the Seller (or Lessor), the
Buyer (or Lessee), both the Seller/Lessor and Buyer/Lessee, or neither.

YOU ARE ADVISED THAT THE UNDERSIGNED IS THE AGENT OF THE BUYER

UNLESS OTHERWISE STATED HERE:

THE UNDERSIGNED REPRESENTS: B.uyer.

Sergey Savchuk

THE UNDERSIGNED BUYER/LESSEE OR SELLER/LESSOR ACKNOWLEDGES RECEIPT OF A
COPY OF THE PAMPHLET ENTITLED “THE LAW OF REAL ESTATE AGENCY”

o e —

BUYER

SELLER ”_*\}

DATE  { f/ % /@L
7 / [ e (Signature) / / N
DATE
(Signature)
J:Zl A DATE /0 -3-06
/ (Slgnature)
SELLER AR DATE_ 83 [0¢
e (Signature)
LICENSEE Chl‘istme-Nelson' .
| 7 /%/
] r"." 4
L|CENSEES SIGNATURE / %Mﬂ?ﬁ/ ; /.é—/;‘%/
COMPANY NAME AS LICENSED Remax/Metro
(Prinl/Type)
METRO 000093
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MNWMLS Form 35F © Copyright 2006
Feasibility Conlingency Addendum Northwest Multiple Lisling Service
Rev. 6/06 ' : ALL RIGHTS RESERVED

~Page 1 of 1
FEASIBILITY CONTINGENCY ADDENDUM
The following is part of the Purchase and Sale Agreement dated _ Qctober 02, 2006
between_Sergey Savchuk r Assi ("Buyer")
and Jerde ("Seller”)

("the Property™)

concerning 2439 Douglas Dr, Ferndale, WA 98248

Feasibility Contingency. Buyer shall verify within_3() days (10 days, if not filled in) after mutual acceptance
(the "Feasibility Contingency Expiration Date") the suitability of the Property for Buyer's intended purpose including, but

not limited to, whether the Property can be platted, developed and/or built on (now or in the future) and what it will cost to
do this. This Feasibility Contingency SHALL CONCLUSIVELY BE DEEMED WAIVED unless Buyer gives notice of
disapproval on or before the Feasibllity Contingency Expiration Date. If Buyer gives a timely notice of disapproval, then
this Agreement shall terminate and the Eamest Money shall be refunded to Buyer. Buyer should not rely on any oral
statements concerning feaslbility made by the Seller, Listing Agent or Selling Licensee. Buyer should inquire at the city
or county, and water, sewer or other special districts In which the Property Is located. Buyer's inquiry shall include, but
not be limited to: building or development moratoria applicable to or being considered for the Property; any special
building requirements, including setbacks, height fimits or restrictions on where buildings may be constructed on the
Property; whether the Property is affected by a flood zone, wetlands, shorelands or other environmentally sensitive area;
~ road, school, fire and any other growth mitigation or impact fees that must be paid; the procedure and length of time
necessary to obtain plat approval and/or a building permit; sufficient water, sewer and utility and any services connection
~ ~harges; and all other charges that must be paid.

Buyer and Buyer's agents, representatives, consultants, architects and engineers shall have the right, from time to time
during the feasibility contingency, to enter onto the Property and to conduct any tests or studies that Buyer may need lo
ascertain the condition and suitability of the Property for Buyer's intended purpose. Buyer shall restore the Property and
all improvements on the Property to the same condition they were in prior to the inspection. Buyer shall be responsible
for all damages resulting from any inspection of the Property performed on Buyer's behalf.

[ ] AGREEMENT TERMINATED IF NOTICE OF SATISFACTION NOT TIMELY PROVIDED. If checked, this Agreement
shall terminate and Buyer shall receive a refund of the Eamest Money unless Buyer gives notice to Seller on or before
the Feasibility Contingency Expiration Date that the Praperty is suitable for Buyer's intended purpose.

Intials: BUYER: g g DATE:_LQMQ_Q_Q_ SELLER: SaT pate: /6 -3-0G
BUYER: DATE: SELLER; 5%\5) DATE: (/3 /7.4

METRO 000094
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LS Form 21
Resldential Purchase & Sale Agreament
Revised B/O6

- @Copyrighl 2008
Northwes!l Mulliple Lisling Service
ALL RIGHTS RESERVED

Rapv e RESIDENTIAL REAL ESTATE PURCHASE AND SALE AGREEMENT
- SPECIFIC TERMS
1. Date:  October 2 2006 menos 014144 |
2. Buyer: Sergey Savchuk )
3. Seller: Steve & Darlyce Jerde :
4., Property: Tax Parcel Nos.: 3 { Whatcom Counly)
Streel Address: 2439 Douglas Rd Feendadte Washington 482 44

Included llems: [ ] stovefrange [] refrigeralor [ ] washer []dryer [ dlshwashar [ hotiub [] fireplace insert
] wood stove [ salellite dish [[] security system [[] other

Lepal Description: gﬂb LLt-iTDC."‘U!dJ

5. Purchase Price: _$725.000.00

6. Earnest Money: (To be held by [[] Selling Broker [¥] Closing Agent)*
Personal Checlc: $20.000.00
Note: 3
Other ( D H i

7. Default: (check only one) [¥] Forfelture of Earnest Money [ | Seller's Eleclion of Ramedies

g. Title Insurance Company: Whatcom Land Title

9, Closing Agent: [_] & qualified closing agent of Buyar 5 ':hl:l!ﬂﬁ M Whatcom Land IIII!: Deéanpa

10. Closing Date: 03/31/2007 ut d

11. Possesslon Date: [/]on Closing  [[] Other

12, Offer Explration Dale: E N -

13. Counteroffer Expiralion Date: - Monday laniim 8, 2007

14. Addenda: ___ [ ot e S Acfdf{n 34 Not ce 90,

Legal descrpr: | : 3

adeacy cly sclogdeg y fedsipy 1y
16, Mg nn cy Gy Disclosure: Selling Licensee represenls Ijﬂuyar [Jselier []both parties [jnel!har party
Listing Agent represents  [/]Seller [_]both parties
= Servteef fCIUslng Agent-for Payment of Utilities: [_]Requeslad (Allach NWMLS Form 22K) [] Walved

/ o/07 ,sm&m 10]=\og
m,(wr J /gml }f 7 Dala ure . Dals

e
=]

L__— c|2- |02
“Buyers Signalure . Dale Saller's Signale Dale
ot 2439 Douglas Rd
fAuyer's Address SHeller's Address
. Ferndale, WA 98248
Cliy, State, Zip Clly, Stale, Zip
360-383-0523
Phonn ) : Fax Phona ] Fax
“Buyet's E-mall Address Seller's E-mall Addrass
l"}wﬁ . .
ReMax Meto Realty , The Muljat Group 9838
Selling Broker MLS Offica Mo. Listing Broker MLS Office No.
Christine Sams 45530 Anne Inman A5 §A5
Selling Licensen (Print) Lisling Agenl (Print)
360-739-B887. 206-322-7576 360-201-2918 360-392-6017
Phona Fax Phone - Far
JER 000083
APP 012
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HWMLS Form 21 ©Copyright 2008
Rasldenlial Purchase & Sale Agreement Northwes| Mulliple Lisling Service
Revised 000 | ALL RIGHTS RESERVED
RAun 2ot RESIDENTIAL REAL ESTATE PURCGHASE AND SALE AGREEMENT
‘GENERAL TERMS
(continuad)

=

ird

o

irl

-

Purchase Price. Buyer agrees to pay lo Seller lhe Purchase Price, Including the Earnest Money, In cash at Closing,
unless oltherwise specified in this Agreement. Buyer represents thal Buyer has sufficlent funds to close this eale in
accordance with this Agreemenl and Is nol relying on any conlingent source of funds or gifts, excspt 1o the extant
otherwise speclfied In this Agreement.

.Earnest Money. Buyer agrees lo dellver the Earnest Money within 2 daye afler mulual acceptance of this Agreement

lo Selling Licensee who will deposll any check to be held by Selling Broker, or deliver any Earnest Money to be held
by Closing Agenl, within 3 days of receipt or mutual acceplance, whichever occurs later. If the Earnest Money is held
Ly Selling Broker and Is over $10,000.00 It shall be deposlted Inlo en Inleresl bearing trust account In Selling Broker's
name provided (hat Buyer completes an IRS Form W-8, Interest, if any, after deduction of bank charges and fees, will
be pald to Buyer. Buyer agrees to reimburse Selling Broker for bank charges and fees in excess of the Inlerest
earned, if any. If the Earnest Money held by Selling Broker Is over $10,000.00 Buyer has the oplion to require Selling
Broker lo deposlt the Earnest Money Into the Housing Trust Fund Account, with the inlerest pald to the Stale
Treasurer, if bolh Seller and Buyer so agree in wrlting. Il Ihe Buyer does nol complele an IRS Form W-9 before
Selling Broker must deposit the Eamest Money or the Eamesl Money [s $10,000.00 or less, the Earnes! Money shall
be deposited Into the Housling Trust Fund Accounl. Selling Broker may transfer the Eamest Money lo Closing Agent at
Closing. If all or part of the Earnest Money is to He refunded lo Buyer and any such casls remain unpeld, the Selling
Broker or Closing Agent may deduct and pay them therefrom, The partles Insiruct Closing Agent to; (1) provide wrilten
verification of receipt of the Earnest Money and nolice of dishonor of any check to the parties and licensees at the
addresses and/or fax numbers provided herein; and (2) commence an interpleader aclion In the Superior Court for the
counly In which the Properly |s located within 30 days of a party's demand for the Earnest Money {and deduct up to
$250.00 of the costs therecf) unless lhe parlles agree otherwise In wriling.

.Included Items. Any of ihe following tems lacated in or on the Property are included In the sale: buill-In sppliances;

wall-to-wall carpeting; curtzins, drapes and all olher window {realments; window and door screens; awnings; storm
doors and windows; Inslalled television antennas; ventilating, air conditioning and heating fixtures; Irash compaclor;
fireplace doors, gas logs and gas log lighlers; irrfigation fixtures; eleciric garage door openers; waler healers; installed
eleclrical fixtures; lighling fisdures; shrubs, plants and trees planted in the ground; end all bathroom and olher Mxtures.
However, items idenfified in Specific Term No. 4 are included only if the corresponding box is checked. If any of the
above Included llems are leased or encumbered, Seller agrees |o acquire and clear litle at or before Closing.

.Condition of Title. Unless otherwise specified In this Agreement, tille lo the Property shall be marketable al Closing.

The following shall not cause the tille to be unmarketable: righls, reservalions, covenants, condllions and reslriclions,
presently of record and genéral lo the area; easaments and ancroachments, nol malerially affecting the value of or
unduly interfering with Buyer's reasonable use of the Properly; and reserved oll and/or mining rights. Monetary
encumbrances nol assumerl by Buyer shall be paid by Seller on or befare Closing. Title shall be conveyed by a
Slatutory Warranty Deed. It this Agreemenl is for conveyance of a buyer's Inferest in a Real Estate Caontract, the
Slatutory Warranty Deed shall include a buyer's essignment of the contract sufficient lo-convey after acquired lille.

. Tille Insurance. Seller authorizes Buyer's lender or Closing Agent, st Seller's expense, lo apply for an Homeowner's

Policy of Title Insurance for One-lo-Four Family Residence (ALTA 1988), from the Tltle Insurance Company. If the
Titte Insurance Company selscled by the parlies will nol Issue 8 Homeowner's Policy for the Property, the parlies
agree that lhe Tille Insurance Company shall instead issue a slandard form Owner’s Policy (ALTA 1992). The Tille
Insurance Company is lo send a copy of the preliminary commilment to both Listing Agent and Selling Licensee. The
prellminary commitmenl, and the litle policy 1o 'be Issued, shall contain no exceplions other than the General
Exclusions and Exceplions in the Policy and Special Exceplions consistent with the Condition of Title hereln

provided, If lille cannot be made so Insurable prior 1o the Closing Date, then as Buyer's sole and excluslve remedy,
the Earnest Money shall, unless Buyer elecls lo walve such defecls or encumbrances; be refunded to the Buyer, less
any unpaid cosis described in this Agreemenl, and this Agreement shall thereupon be terminated. Buyer shall have
no righl to specific perfformance or damages as a consequence of Seller's Inability to provide insurable litle,

. Closing. This sale shell be closed by the Cloaiﬁg Agenl on the Closing Date. If the Closing Date falls on a Salurday,

Sunday, or legal hollday as defined In RCW 1.16.050, the Closing Agent shall close lhe transaction on the next day
Lhat is not a Saturday, Sunday, or legal holiday. . "Closing" means the dale on which all documents are recorded and
Ihe sale proceeds are available lo Seller. Seller shall deliver keys to Buyer on the Closing Date or on lhe Possession

Dale, whichever ur:cu(wrs first. .
nitials: BUYER: ____ 2. 3 . DATE:MZ SELER: ST pateaalalon

BUYER: DATE: - SELLER: EE) DATE: _10-2 ~Ck

JER 000064
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MWMLS Fonm 21 ©Copyriphl 2008
Residenilal Purchasa & Sale Agreamaent ' Norihwes! Mulliple Lisling Service
Revised 606 y ALL RIGHTS RESERVED
Pagedold RESIDENTIAL REAL ESTATE PURCHASE AND SALE AGREEMENT
GENERAL TERMS
(continued)
g. Possession. Buyer shall be entilled lo possession al 9:00 p.m. on the Possesslon Date. Seller agrees lo maintain the 54
Property In its present condition, normal wear end lear excepted, until the Buyer Is entitied 1o possession. 55
h. Closing Costs and Prorations. Seller and Buyer shall each pey one-half of lhe escrow fee unless lhis sale Is FHA or 56
VA financed, In which case Il shall be pald according to FHA or VA regulations. Taxes for the current year, rent, 57
inleresl, and liznable homeowner's assoclation dues shall be proraled as of Closing. Buyer agrees to pay Buyer's loan 58
costs, Including credil reporl, appralsal charge and lender’s litle insurance, unless provided otherwise In this 59
Agreament. If any paymenls are delinquent on encumbrances which will remaln after Closing, Closing Agent Is 60
nslructed to pay them al Closing from money duse, or lo be paid by, Seller. Buyer agrees lo pay for remalning fuel in 61
the fuel tank if, prior ta Closing, Seller oblains a writlen slalemenl as lo the quantily and current price from the 62
supplier. Seller agrees o pay all utility charges, including unbilled charges. Unless waived in Specific Term No. 16, 683

Seller and Buyer request the services of Closing Agent in disbursing funds necessary to satisfy unpaid ulility charges 84
In accordance wilh RCW 60.80 and Seller agrees to provide the names and addresses of all ulilities providing service 65

lo the Property and having lien rights (attach NWMLS Form 22K Identilication of Ulllities or equivalent). 66
I. Sale Information. The Listing Agent or Selling Licensee Is authorized 1o repori this Agreemenl (including price and all 67
terms) to the Multiple Lisling Service that published it and lo its membars, financing instilulions, appraisers, and 68
anyone else relaled to this sale. Buyer and Seller expressly authorize all Closing Agenls, appralsers, lille Insurance B9
companies, and olhers related lo this Sale, lo furnish tha Listing Agent and/or Selllng Licensee, on requesl, any and 70
all informalion and copies of documents concerning this sale. 71

j. FIRPTA - Tax Withholding at Closing. The Closing Agent Is Instructed o prepare a certification (NWMLS Form 22E 72
or equivalent) that Seller is nol a "forelgn person” within the meaning of lhe Foreign Investment In Real Properly Tax 73

Act. Seller agrees 1o sign this certificalion. If Seller is a forelgn person, and this transactlon is not oltherwise exempl 74
from FIRPTA, Closing Agent ie instrucled to withhold and pay lhe required amount lo the Internal Revenue Service. 75
It. Hotices. In considaration of the license to use this and NWMLS's companion forms and for the benefit of the Listing 76
Agent and the Selling Licensee as well as the orderly administrallon of the offer, counteroffer or this Agreement, the 15
parlies irrevocably agree that unless otherwise specified In this Agreement, any notice required or permitted in, or 78
relaled 1o, this Agreemenl (Including revocations of offers or counteroffers) must be in writing. Nolices to Seller must 79
be signed by at least one Buyer and shall be deemed given enly when the notice Is received by Seller, by Lisling BO
Agent or 8t the licensed office of Listing Agent. Notices to Buyer must be signed by &t least one Seller and shall be 81
deemed given only when the nollce is received by Buyer, by Selling Licensaa or al fhe licensed office of Selling B2
Licensee. Recelpt by Selllng Llcensee of a Seller Disclosure Stalement, Disclosure of Information an Lead-Beaed k]
Paint and Lead-Based Paint Hazards, Public Offering Statement or Resale Cerificate, or a prellminary commitment 84
for litle insuranca provided pursuant lo NWMLS Form 22T shall be deemed receipt by Buyer. Selling Licensee and 85
LIsting Agenl have no responsibility to advise of recelpt of a nolice beyond elther phoning the parly or causing a copy 86
of the nolice lo be dellvered lo the parly's address shown on this Agreement. Buyer and Seller mus! keep Selling B7

Licensee and Lisling Agent advised of thelr whereabouls In order lo receive prompl notlfication of receipt of a nolice. 08

1. Computation of Time. Unless otherwise specified In 1his Agreement, any period of lime measured in days and stated 89
In this Agreement shall starl on the day following the evenl commencing the perlod and shall expire al 8:00 p.m. of the 90
last calendar day of the speclfied period of Ume. Except for the Possesslon Date, If the last day s a Saturday, Sunday 91

or legal holiday as defined In RCW 1.16.050, the specilied period of lime shall expire on lhe next day that Is not a B2
Saturday, Sunday or legal holiday, Any specified period of 5 days or less shall not include Salturdays, Sundays or legal 83
holidays. If the parties agree lhal an event wlll otcur on a specific calendar date, the event shall occur on thal date, 04
excepl for the Closing Date, which, If It falls on a Salurdey, Sunday or legal holidey as defined in RCW 1.16.050, shall 95
oceur on the nex! day that Is not a Saturday, Sunday, or legal hollday. Time Is of the essence of lhis Agreement. 96
m. Facsimile and E-mail Transmission. Facsimile transmission of any signed original document, and retransmission of 87
any signed facsimile transmisslon, shall be the same as dellvery of an original. At the request of ellher parly, or lhe 98
Closing Agent, the partles wiil confirm facsimile transmilted signatures by signing an origihal document. E-mail lrans- ag
misslon of any dccument or notice shall not be effective unless the parties lo this Agreement otherwlse agree in writing. 100

n. Integration. This Agreement conslitules the entire understanding belween the parties and suparsedes all prior or 101
contemporaneous underslandings and representations. No modification of this Agreement shall be effective unless 102
agreed in writing and signed by Buyer and Sellgr. 103
Initials: BUYER: ___ G DATE: _/ / §/07 seiier: DATE: _to{al0(s 104
BUYER: DATE: SELLER: - DATE: |G- 2.0t 105

JER 000065 =

APP 014




Jan 08 07 05:16p Dee Inman 360-3892-6017 PT

HWMLS Form 21 ‘©Copyright 2008

Resldenlial Purchaze & Sale Apreemenl Northwes! Multiple Listing Service
Pevised B/06 ALL RIGHTS RESERVED
Pagt s old RESIDENTIAL REAL ESTATE PURCHASE AND SALE AGREEMENT
. GENERAL TERMS
({continued)

o. Assignment. Buyer may not assign this Agreement, or Buyer's rights hereunder, without Seller's prior wrilten 106

consenl, unless the pariies indicate that assignment is permitted by the addilion of "and/or assigns" on the line 107

identifying the Buyer on the first page of this Agreement. 108

p. Default. In the evenl Buyer fails, wilhoul legal excuse, to complete lhe purchase of the Properiy, then lhe following 108
provislon, as identified in Specific Term No. 7, shall apply: 110
I. Forfelture of Earnest Money. Thal porlion of the Earnest Money lhat does nol exceed five psicent (5%) of the 1M1
Purchase Frice shall be forfelted lo the Seller as the sole and exclusive remedy available o Seller for such fallure, 112
il. Seller's Election of Remedias. Seller may, at Seller's option, (&) keep lhe Earnest Money as liquidated damages 113
as the sole and exclusive remedy available to Seller for such fallure, (b) bring suit against Buyer for Seller’'s actual 114
damages, (c) bring suit lo specifically enforce this Agreement and recover any incidental demages, or (d) pursue 115

any other rights or remedies avallable al law or equily. 116

4. Attorneys' Fees, If Buyer or Seller Institules suit againsl the olher concerning this Agreement, the prevailing parly 117
is entitled o reasonable altorneys' {ees and expenses. 118

r. Offer, Buyer agrees fo purchase lhe Properly under lhe lerms and conditions of this Agreement, Seller shall have 119
untll 9:00 p.m. on the Offer Expiralion Dale to accept this offer, unless sooner withdrawn. Acceptance shall nol be 120
elfective unlil a signed copy ls aclually recelved by Buyer, by Selling Licensée or al the licensed office of Selling 121
Licensee. If this offer is not so accepled, It shall lapse and any Earnest Money shall be refunded to Buyer. 122

s. Counteroffer. Seller agrees to sell the Property under the terms and conditions of this Agreemenl. If Seller makes 123
a counteroffer, Buyer shall have until 9:00 p.m. on the Counteroffer Explration Dale o accept (hat counteroffer, 124
unless sooner wilhdrawn. Acceptance shall not be effeclive until a signed copy Is actually recelved by Seller, by 125
Listing Agent or at the licensed office of Lisling Agent. Il the counteroffer is nol so accepled, it shall lapse and any 126
Earnesl Money shall be refunded to Buyer. If no expiration dale is specified for a counteroffer, the counteroffer 127
shall expire al 9:00 p.m. 2 days afler the countéroffer is delivered by the lasl party making the counteroffer, unless 128
sooner wilhdrawn. 129

t. Agency Disclosure. Selling Broker represents the same parly Lhat Selling Licensee represents. Listing Broker 130
represents [he same parly that the Listing Agent represents. If Selling Licensee and Lisling Agent are different 131
salespersons affiliated with the same Broker, then both Buyer and Sellar confirm thelr consent to that Broker 132
representing both parlies as a dual agent. If Selling Licensee and Listing Agent are he same salesperson 133
representing both parties then bolh Buyer and Seller confirm thelr consent to that salesperson and hisfher Broker 134
represenling both parlies as dual agenls. All parties acknowledge receipt of the pamphle! entitled “The Law of Real 135
Estale Agency." 136

u. Commission, Seller and Buyer agree to pay a commisslon in accordance with any listing or commission agresmenl 137
to which they are a party. The Lisling Broker's commission shall be apporiioned between Listing Broker and Selling 138

Broker as specified In the lisling. Seller and Buyer hereby consent {o Listing Broker or Selling Broker recelving 139
compensalion from more than one parly. Seller and Buyer hereby assign to Listing Broker and Selling Broker, as 140
applicable, a portion of their funds in escrow equal lo such commission(s) and irrevocably instrucl the Closing Agent 141
to disburse lhe commlssion(s) directly to the Broler(s). In any actlon by Listing or Selling Broker te enforce lhis 142
paragraph, the prevailing parly Is entitled to couri cosls and reasonable allorneys' fees. 143

v. Cancellation Rights/Lead-Based Palint. If a residential dwalling was buill on lhe Properly prior to 1978, and Buyer 144
receives a Disclosure of Informalion on Lead-Based Paint and Lead-Besed Painl Hazards (NWMLS Form 22J) after 145
mutual acceplance, Buyer may rescind this Agreemenl at any time up 1o 3 days thereafter, 146

w. Property Condition Disclaimer. Real estale brokers and salespersons do not guarantee the value, qualily or con- 147
dition of the Property. Some properiies may contain bullding malerials, including siding, roofing, celling, insulalion, 148
electrical, and plumbing materlals, that have been the subject of lawsulls and/or governmental inquiry because of 149
possible defecls or health hazards. In addition, some properties may have other defects arising after conslruction, 150
such as drainage, leakage, pest, rot and mold problems. Real estate licensees do not have the expertize lo identify 151

or assess defecliva producis, malerials, or conditions. Buyer s urged fo relain Inspectors qualifled to identify the 152
presence of defective malerials and evaluale the conditlon of the Property, 153
initials: BUYER: § S DATE: _{A&&L SELLER: m§ pate:_[2{olOL 154
BUYER: DATE: SELLER: __ S\ DATE:_In=R~06 155
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Paymenl Terms Addendum 1 Northwesl Mulliple Listing Servics
S:Eéo‘:iufsz TO zﬁgﬁg;ing:;—g%ii%% ALL maH‘rg REsEngn

The following Is part of the Purchase and Sale Agreement dated __October 02, 2006

between_Sergey Savchucl signs {"Buyer”)
and Jerde ("Seller")
concerning_2439 Douglas Dr, Ferndale, WA 98248 ("the Properly”)
METHOD OF PAYMENT (Check and complete each applicable paragraph). 5

MOTE AND DEED OF TRUST. Buyer sgraas= to pay _$525.000.00 6

7
down, including Eamest Money, at Closing and the balance of the Purchase Price to Seller in monthly instaliments of 7
mfereﬁ Oniu on ,Or‘mcmal Lalonce. or more at Buyer's option, including Interest from 8
the date of Closing at the rate of -1 % per annum on the unpald princlpal, on or before * g
the_15th day of each month, cemmencing: [7] 30 days following tha Glesing 10
| . This indebtedness shall be avidenced by a Promissory Nole and 8 11
/] first pasiiion [] second position (first, If not filled in) Deed of Trust, as set forth below. 12
Due Date. The enlire balance of principal and Interest shall be due and payabx'a O 13
years from fhe date of Closing [/] on 08/31/2007 14
Default and Default Interest. The principal shall bear Interest at the rate of 18 % per annum (18% If not 15
filled in) or the maximum rate allowed by law, whichever |& leas, during any period of Buyer's default. A |ale charge of 16
ar - 5 % of the Instaliment payment [5% of the installment 17
payment if.nelther is filled In) shall ba added to any Instaliment payment more than 15 davs © 18
days late (15 days If not filled In). If Buyer has not cured any default within - 30 days (30 days if notfilled In) 18
after written notice, Seller may declare all outstanding sums Immediately due and payable. 20
Promiseory Note, Buyer agrees {o sign at Closing the NWMLS Form 22M Promissory Nole (revised 7/99 orlater) 21
(LPB Form 28A) and LPB Form 22 Deed of Trust securing the Property, or an equivalent form, which must be 22
atlached {o this Agreement. i . 23
Due on Sale. Unless the Commerclel Property clause is inltialed by Buyer and Seller, the Due on Sale clause Is the 24
only oplional clause lhal applies. The following language shall ba added to the form Deed of Trust: 25
This Property may not be sold or transferred without Beneficlary's consent. Upon breach of this provision, 26
Beneficlary may declare all sums secured by this Deed of Trust immediately due and payable, unless 27
prohibited by applicable law. " 28
(NOTE: If the Property Is primarily for agricultural purposes, then a nonjudiclal foreclosure/forfeliure rarnedy iz avall- 29
able only by using a real estate contract. ] 30
[C] REAL ESTATE CONTRACT. Buyer agrees lo pay down, Including Eemest Money, at 31
Closing and the balance of the Purchase Price In monthly inslaliments to Seller of 32
or more at'Buyer’s opfion, inciuding interest from the date of Closing at the rate of % 33
per annum on the declining principal balance, on or before the day of each month, commencing: 34
[[]30 days following the Closing of this sale [] . The first payment shall be adjusted to 35
include any Inlerest accrued. The parties agree to sign Limltad Practice Board Form 44 Real Estate Contract secur- 36
ing the Property which must be altached to this Agreement. The "Due on Sale” clause is the only oplional clause -37
which will apply unless other optional clauses are Initialed by both pariles. In ac'lrlltlo_n. the following shall be added to 38
ths form Real Estate Contract: "It Is furlher agreed that Buyer will pay.real estate taxes and hazard Insurance as they 39
come due, and that Buyer will provide Seller with evidence of those payments." 40
[] Gash Out. The entire balance of principal and interest shall be due and payable: [] 41
years from the dale of Closing [ ] on 42
Jnitials: BUYER: ____ "’ ? DATE:_10/02/2006  SELLER: B3 DATE: /0-3-0C 43

BUYER: DATE: seLLEr: A u!; DATE: [2/3(0g__ %
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NWIHLS Form 22C R
P t Terms Addendum Norihwest Muitiple Lisling Service
R:T;;ua o PAYMENT TERMS ADDENDUM TO ALL RIGHTS RESERVED
Page 2 of 2 PURCHASE & SALE AGREEMENT

f{continued)
[] CASHDOWN TO EXISTING LOAN. Buyer agrees to assume, at Closing, an exlsting ] Deed of Trust ["|Mortgage 45

[(]Real Estale Contract securing the Property and to pay the balance of the Purchase Price In cash, including Ear- 468
nest Money, ait Closing. Seller guaraniees that such obligation Is assumable provided that Buyer complies wilhand 47
agress lo ablde by any requirements or conditions imposed by the holder of the obligation 1o be assumed. Ssiler 48
understands that when a loan is "assumed,” the Seller remains llable to pay the lender If the Buyer falls to do so. The 48
assumed loan [ Jia [T]is not an Adjustable Rate Mortgage (ARM). The monthly payments could incredse or decrease 50
If the assumed loan |s an ARM. The assumed loan has a principal balance of approximately 61
and is payable in monthly installments of approximately including Interest at % 62
per annum camputed on the declining principal balance, and Including [ ] real estate taxes [_] hazard insurance. 53
Seller authorizes Closing Agent to pay any delinquent payments from money due Seller at ime of Clesing. 54

SELLER WRAP OF EXISTING LOAN. Buyer sgress o pay down including the Earnest 55
Money, at Closing and the balance to Seller in monthly instaliments of , or more at Buyer's 55
oplion, Including inlerest at % par annum computed on the unpald princlpal, commencing &7
[] 30 days following Closing [_] .The then unpaid princlpal balance shall, at g8
Seller's opilon, bear interest at the rate of ' % per annum (18% If not filled In) or the maximum rate 50
allowed by law, whichever Is less, during any period of Buyer's default. From lhe payments by Buyer to Seller, Seller g0
will pay the monthly payments of : due on en existing loan by 81
(the lender) having an approximate present principal balance of withinterestat____ % 62
per annum computed on the unpald principal and secured by the Property. Such balance remains the obligatlon of 63
the Seller and Seller agrees to pay such obligation In accordance with its terms and conditions. Buyér shall have the g4
rlaht to remedy any default on the underiying obligation, provided Buyer is not in default to the Seller, and all sums S0 g5
pald shall be credited to Buyar's payments to Seller. Buyer and Seller agree to sign, at Closing, the form [] Real Es-gg

{ale Contract [_] Note and Deed of Trust, securing the Property which must be attached to this Agreement:

(/] PAYMENTS TO COLLECTION ACCOUNT. The above payments are to be made to a contract collection account at

67

68

['rust Accounting center Bank, Anacortes Branch, to be established 68

and paid for by Buyer and Seller equally.

70

[/] CREDIT REPORT CONTINGENCY. This Agreement is subject lo Seller's approval of Buyer's credit report, which ap- 71
proval shall nel be unreasonably withheld. Buyer agrees 1o order a credit report and deliver sald credit report to Seller 72
within days (7 days if not filled in) of mutual acceptence of this Agreement. Unless Seller glves written 73
notice o Buyer of Seller's disapproval of Buyer's credit report within days (2 days If not filled In) of 74

recelpt of credit report, this conlingency shall be deemed satisfled and will no longer be a part of this Agreement. 75

/] TITLE INSURANCE. Buyer agrees to pay the costs of a lender's standard lille Insurance policy Insuring Seller's 6
securily Interest 77
CONSENT OF HOLDER OF UNDERLYING OBLIGATION. If there |s an exlsting Deed of Trusl, Real Estate Contractor 78
other encumbrance which Is to remain unpaid after Closing and Its terms require the holder's consent to this sale, Buyer 79
agrees lo promptly apply for such consent upon mutual acceptance of {his Agreement. This Agreement Is subject to the 80
written consent of the holder of the underlying obligation within days (15 days If not filled In) efter the 81
mutual acceptance of this Agreement. If the holder's written consent fo this Agresment Is not obtained by such date, thle 82
Agreement shall termingte, and the Eamest Money shall be refunded lo Buyer. B3
Initials: BUYER: ___ 5. S DATE: _10/02/2006  SELLER: R4 DATE: _/0-3-00 B4
BUYER: DATE: _ SELLER: % DATE/Y/3/0c 85
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STATUTORY WARRANTY DEED

THE GRANTOIR Lean E Hamilion, ond Janine L. HamPlon as tenants in common for and in
consldaratkn of TEN DOLLARS AND OTHER VALUABLE CONSIDERATION in hand peid, conveys and
warrants to Gleven G, Jerde and Darlyce J JEmehusband and wife  the following descried resl
estale, siluzted in the County of Wiateom, State of Washipton:

A tract of lantf in the Northwest quarter of Section 30, Township 38 North, Range 2 Easl of

VIM. described as fo .
M., describied as fofows: ‘ I.“ l 2 | 06
Beginning at The Southwest comer of the Nodhwes| Quarter of sald Seclion 30; thence East’

060 faet to the true polnt of beginning; thence East 280 feal; thence North to fhe South fine of .

tha Dougles Road; thance Soulhwesterdy alang the Southerly fre of Douglas b“’\
North of the Irue point of beginning; thence South 685 feel more or less,
beginning.

Siluale.in Whatcom County, VWashinglon,

Daled: May B, 2002

STATE OF WASHINGTON
COUNTY OF WHATCOM

| cenify thil | kmew of have satisfaciory evidenca that Leon E. Hemilon end Janins L Hamilon the
person(s} who appeared beafore me. and sald parson{s) acknowi that they signet! this natrument
and acknowdedged It to be thair rea and voluntary aci there

instrumant.

s .A@@z-'

Taml i Glick

Hotary Public In and for the Btete of YWashington
Residing at Balingham

My appeintment axpres: March 6, 2005
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NWMLS Form 22D :
oOptional Clauses Addendum Northwest Mullipls Lialing Service
Rev, B/06 ALL RIGHTS RESERVED
Page 1 of 2 OPTIONAL CLAUSES ADDENDUM

TO PURCHASE & SALE AGREEMENT

The .fo1lowing is part of the Purchase and Sale Agreerent dated __ October 02, 2006 ' 1
betwesn_Sergey Savchuk and or Assigns ("Buyer")

2
and Jerde : ("Seller”) 3
concermning 2439 Douglas Dr, Ferndale, WA 98248 ('the Property”). 4

©;

CHECK IF INCLUDED:

. /) Square Footage/Lot Size/Encroachments. The Lisling Agent and Selling Licensee meke no rapresemﬂllons
concerning: (a) the lot size or the accuracy.of any information provided by the Seller; (b) the square footage of
any Improvemenis oir the Property; (c) whether there are eny encroachmenis (fences, rockeries, bulldings) on
the Property, or by the Property on adjacent properties. Buyer le advised to verify lot size, square footage and
encroachmenis to Buyer's own satisfaction within the ingpeclion contingency period.

(=3 - - - ]

-

2. ] Standard Form Owner's Policy of Title Insurance. Notwithstanding the "Tille Insurance” clause in the Agreament, 11

Seller authorlzes Buyer's lender or Closing Agent, at Seller's expense, to apply for a standard form Owner's 12
Policy of Title Insurance (ALTA 1982 or equlivalent), together with homeowner's addilional protaction and inflation 13
proteclion endorsements If avallable at no additional cost, from the Title Insurance Company rather than the 14
Homeowner's Policy of Title Insurance. 16
3. [] Extendad Coverage Title Insurance. Notwithstanding the "Title Insurance” clause In this Agreemant, Buyer's 16
lender or Closing Agent Is directed to apply for an ALTA or comparable extended coverage policy of litle Insur- 17
ance, rather than the standard form owner's policy. Buyer shsll pay the Increased costs assoclated with the 18
extended coverage policy including excess premium over that charged for a standard coverage policy and lhe 18
cost of any survey required by the file insurer. 20
4. [_] Property-And Grounds Maintained. Unill possession Is transferred to Buyer, Seller agrees lo maintain the il
Property in the same condition as when Initially viewed by Buyer. The term "Property” includes the bullding(s); 22
grounds; plumbing, heat, electrical and olher systems; and all Included Items. Should an appliance or system . 23
become Inoperative or malfunction prior to transfer of possession, Seller agrees to elther repalr or replace the 24
same with an appliance or system of at least equal qualily. Buyer reserves the right to reinspect the Property 25

within 5 days prior fo lransfer of possession to verify the foregoing. Buyer and Seller understand and agree that 26
the Lisling Agent and Selling Licensee shall not, under any circumstances, be liable for the foregoing or Seller's 27
breach of this clause. . 28

5. [] ltems Left by Seller. Any personal property, fixtures or othar tems remalning on the Property when possession 28

Is transferred to Buyer shall thereupon become the property of Buyer, and may be.retained or disposed of as 30
Buyer determines, Howaver, Seller egrees to ¢lean the Inleriors of any structures and remove all trash, debris kil
and rubbish on the Property prior to Buyer taking pussession. 32

6. [/] Utilities. To the best of Seller's knowledge, Seller represents that the Property is connected to a: [] public water 33
maln [/]well |:] public sewer main /] septic tank. ) 34

Inilials: BUYER: C DATE:_10/02/2006  SELLER: Sey DATE: /O-3-0G 35
BUYER: DATE: SELLER: _&g___ DATE:
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Optlonal CI Addend Norihwes! Multiple Listing Service
- SERVED
i’j;;-:.‘fﬁz OPTIONAL CLAUSES ADDENDUM TO PARITRHS
PURCHASE & SALE AGREEMENT
feontinued)

7. [} Insulation - New Gonstruction. [f this is'new construction, Federal Trada Commission Regulatione require he

following fo be filled In. If insulation has not yet been selected, FTC regulations require Seller to furnish Buyer the
information below In writing as soon as available:

WALL INSULATION: TYPE: THICKNESS: R-VALUE
CEILING INSULATION:  TYPE: THICKNESS: R-VALUE
OTHER INSULATION DATA:

8. [] Selling Broker's Commission. If there is no written IIanu sgreement, Seller agrees to pay Selling Broker a

commission of % of eales price or .
If the Eammest Money is retained as liquidaled damages, any costs advanced or committed by Selling Broker shall
be reimbursed or pald therefrom, and the balance shall be divided equally betwsen Seller and Selling Broker.

9. [] Leased Property. Buyer hereby acknowledges that Seller leases the following items ufparsonal property, pos-

session of which shall pass to Buyer on Closing:
[] propane tank [7] security system [] salellite dish [] other

Buyer shall assume the lease for the llams selected, perform all of the obligations of the lease, and hold Seller
hammless from and against any further obligation, liabllity, or claim arising from the lease.

. 10.[/] Other.

8. Sellers have option to continue living in, or usc the home and outbuildings until 4/16/07 at no cost.
b. Sellers will maintain insurances and utilities while living in or using the said property.

¢. Sellers have salvage right till 4/16/07

d. possession upon clesing

e. price is based upon $35,000. for up to 26 residental lots

f. additional residental Jots determined at pre[].m:nary plat shall be $35,000. each, $42,000. per double
lot, 49,000, for triple Jot.

g. Commission shall be: 4% Listing Office and 2.5% Selling office to be paid by the seller.

inllials: BUYER: /;) S DATE: _10/02/2006 SELLER: 3T DATE:_/As-3- Q6

BUYER: DATE: SELLER: .__%g_ DATE:_O
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Septlc Addendum Northwes! Multiple Listing Service
Rev. B/US ; ALL RIGHTS RESERVED
Pags3 ot SEPTIC ADDENDUM TO

PURCHASE & SALE AGREEMENT

The following is parl of the Purchase and Sale Agreementdated  October 02, 2006

between_Sergey Savchuck and or Assigns ("Buyer”)
and Jerde __ ("Seller)
conceming 2439 Douglas Dr, Femndale, WA 98248 (“the Property”).

THIS ADDENDUM SUPERSEDES ANY OTHER PROVISIONS OF THIS AGREEMENT RELATING TO THE ON-SITE
SEWAGE S8YSTEM ("DSS") SERVING THE PROPERTY.

1. Type of 055, The Froperty Is served by:
[7] Private Seplic System
7] Shared Seplic System
2. - Seller's Representations. Seller represents that, to the best of Seller's knowledge, the 0SS serving the Property (a)

* does not require repair other than pumping and normal maintenance; (b) complles with all applicable local, state, and
federal laws, standards, and regulalions; and (c) has no other material defects.

[[] Buyer's Right to Attend Inspection. If t:hackad and If Seller has not already conducted an Inspection, Buyer
shall have the right lo observe the Inspection. Seller shall provide Buyer with 3 days notice of the dale and time

of the inspection.

4. OSBY spu’:l.inp,C{nﬁqpenny This spection report from the
0SS seno mpany. This contl of disapproval of the
inspectionXeport within of the inspgcliog report. I Buyer glves
timely pdfice o Ui':ar:pmva ded to Buyer,

5.  Other.

Initials: BUYER: ___Qf_ DATE: 10/02/2006  SELLER: 3T DATE:_/0-3-06
BUYER: DATE: SELLER: &% DATE: _[0[4/Pk
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HWMLS Form 42
Ageney Discloaura
Rav. 1/97

Page 1 of 1

AGENCY DISCLOSURE

Northwest Mulllple Listing Service
ALL RIGHTS RESERVED

Washington Stale law requires real estate licensees to disclose to all parties to whom the licensee

renders real estale brokerage services whether the Licensee represents the Seller (or Lessor), the

Buyer (or Lessee), both the Seller/Lessor and Buyer/Lessee, or neither.
YOU ARE ADVISED THAT THE UNDERSIGNED IS THE AGENT OF THE BUYER

UNLESS OTHERWISE STATED HERE:

THE UNDERSIGNED REPRESENTS:

Sergey Savchuk

THE UNDERSIGNED BUYER/LESSEE OR SELLER/LESSOR ACKNOWLEDGES RECEIPT OF A

COPY OF THE PAMPHLET ENTITLED “THE LAW OF REAL ESTATE AGENCY"

BUYER

s J [ o (Signalure)

BUYER

DATE ('-/)(/Z/QL
7/

DATE

ls_'in nalura)

SELLER (éj:g 3;4

DATE /0 -3-0C

/ (Slgnature)

SELLER Al

DATE Jv[x[o¢

e (Signature)

LICENSEE Christine Nelson

LICENSEE'S SIGNATURE

COMPANY NAME AS LICENSED Remax/Metro

APP

(Print/Type)

022
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NWMLS, Fom 28F ' Northwest Mulliples Listing Service

;aisigl;tsy Conlingency Addendum ALL RIGHTS RESERVED
av,
Page 1of 1

FEASIBILITY CONTINGENCY'ADDENDUM

The following is pert of the Purchase and Sale Agreement dated _ Qctober 02, 2006

between_Sergey Savchuk and or Assigns ("Buyer™)
and___Jerde * . ("Seller)
conceming 2439 Douglas Dr, Ferndale, WA 98248 ("the Property”)

Feasibllity Contingency. Buyer shall verify within_3( .__days (10 days, i not filled In) after mutual acceptance
(the "Feasibliity Contingency Explration Date") the suitability of the Property for Buyer's intended purpose including, but
not limied to, whether the Property can be piatted, developed and/or built on (now or In the future) and what It will cost to
do this. This Feasibliity Contingency SHALL CONCLUSIVELY BE DEEMED WAIVED unless Buyer gives nolice of
disapproval on or before the Feasibility Contingency Expiration Date. If Buyer gives a timely notice of disapproval, then
this Agreement shall terminate and the Eamest Money shall be refunded to Buyer. Buyer should not rely on any oral
statemants concerning feasibility made by the Seller, Listing Agent or Selling Licensee. Buyer should Inquire at the city
or counly, and water, sawer or other speclal districts In which the Property Is located. Buyer's ingquiry shall include, but
not be limited to: buliding or development moratoria applicable to or being considered for the Property; any special
bullding reéguirements, including selbacks, height limits or restrictions on where bulldings may be constructed on the
Property; whether the Property Is affected by a flood zone, weflands, shorelands or other environmentally sensitive area;
road, school, fire and any olher growth mitigation of Impact fees that must ba pald; the procedure and length of ime
necessary to obtain plet approval andler a bullding permit; sufficlent waler, sewer and ulility and any services connactiun
charges; and all .other charges that must be paid.

Buyer and Buyer's agents, representatives, consultants, architects and engineers shall have the right, from lime to time
during the feasibllity contingency, lo enter onlo the Property and to conduct any tests or studies that Buyer may need fo
ascertain the condition and suitabllity of the Property for Buyer's Intended purpose. Buyer shall restore the Property and
all Improvements on the Property to the same condition they were In prior to the Inspection. Buyer shall be responeible
for all damages fesulting from any Inspeciion of the Property performed on Buyer's behalf.

[[] AGREEMENT TERMINATED IF NOTICE OF SATISFACTION NOT TIMELY PROVIDED. If checked, this Agreement
shall terminate and Buyer shall recelve a refund of the Eamest Money unless Buyer gives notice to Seller on or before
the Feasibliity Conlingency Expiration Date that the Property is sultable for Buyer's Intended purpose. ;

Initials: BUYER: E S DATE: 10/02/2006  SELLER:__ SGT paTE: /0 -3-0¢

BUYER: DATE: SELLER: 2%% DATE: (D

JER 000074
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ADDENDUM/AMENDMENT TO PURCHASE AND SALE AGREEMENT

The following is part of the Purchase and Sale Agreement dated ] 0/2/06 1
between Savchuk ("Buyer”) 2
and Jerde ("Seller’) 3
concerning 2439 Douglas Rd ("the Properly”) 4
IT 1S AGREED BETWEEN THE SELLER AND BUYER AS FOLLOWS: 5
1. Feasibility contingency is removed. 5
2. $20,000 earnest moncy becomes a non-refundable deposit, 1o be disbursed to Sellers immediately. 7
3. Purchase price: §725,000 ’ . g
4. Payment Terms: Note & Deed of Trust. Interest pmts to be paid monthly on unpaid balance, 7% interest. 10
Contract administration by Trust Accountling Ctr, Apacortes, WA, all costs associated paid by Buyer. - 1
Payments disbursed by Trust Accounting Ctr to Seller. 12

5. Principal payments as follows: 13
$30,000 due 1/15/07 14
$50,000 due 2/1/07 15
£50,000 due 4/1/07 16
$50,000 due 6/1/07 17
$50.000 due 8/1/07 18
Due in full £/31/07 4

20

6. Closing date shall be on or before August 31, 2007, i;
23

7. Seller may reside in residence until closing. Seller has full salvage rights, with options to move bam, 24
outbuildings, ete. ; 25

26

27

28

29

a0

kil

32

33

34

35

36

37

kli}

ALL OTHER TERMS AND CONDITIONS of sald Agreement remain unchanged. 41
AGENT (COMPANY)  The Muljat Group ' 42
43

B One Onman/

Inilils; BUYER: %, S pate: _tfoe/e?  SELLER:
BUYER: DATE:
APP 024

SELLER:

pate:_12lz ot 44

g

DATE:__|p-2—C%. 45
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EXTENSION OF CLOSING DATE ADDENDUM '

The fallowing is part of the Purchase and Sale Agreement dated 10/2/2006

between Jerde (Seller) and Savchuk (Buyer) concerning 2439 Douglas Rd, Ferndale,

the property,

Extension of closing date: Theparties hereby agree to extend the closing date set forth

in the agreement until: May 30, 2008

Buyer will pay $250,000 on 8/31/07 and $25,000 on 9/7/07
A penalty of 5% of payment due shall accrue for payments not made by these dates.

Deginning 9/1/2007, interaest shall accrue on unpald balance at a rate of 7.5%

Seller retains possession up to 30 days after closing at no cost.

All payments are non-refundable in the event of fallure to close.

Sum of Contract and Payme ees

Contract Price

Paid to date on principal

Unpaid Interest—balance due: Reb-August 2007
Late fee on Aug principal balance per contract 5%
Reimburse Jerdes early withdrawl fee ]
August 31, 2007 payment '
Fee to extend the. closing date f.rom 8/31to 5,130;‘08

- New Balance Forward

Payments of $25,000 every other monih, due the 1st of every month
$25,000 due 10,10/07, 12/1/07, 2/1/08; 4/1/08 and balance 5/30/08.

Payments not made within 3 business days of the due

date shall accrue a late penalty of 5% of the payment amount.
This shall apply for both principal and interest payments due.

Singatures:

77

Sygﬁri?!h ule, Bﬁmr..———""/

APP

025

$725,000.00
($200,000.00)
$25,608.20
$2,500.00
$800.00
($250,000.00)
1$10,000.00. .

~-$313,908.20

Steve lerde

RedoSReds

Darlyce fer&r-?éller

JER 000076



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

n
]

DIVISION ONE
SERGEY SAVCHUK, ) &
) No. 64269-3- =
Appellant, ) |
V. ) -
) UNPUBLISHED OPINION =
STEVEN G. JERDE and ) =
DARLYCE J. JERDE, husband and wife ) oy
)
)

Respondents.
) FILED: November 1, 2010

SCHINDLER, J. — Steven and Darlyce Jerde (the Jerdes) entered into a real estate
purchase and sale agreement (REPSA) with Sergey Savchuk (Savchuk). Savchuk
agreed to purchase the property for $725,000. Savchuk made a number of installment
payments but did not have the funds to close. At Savchuk’s request, the parties entered
into an agreement to extend the closing date by nine months, to May 2008. Savchuk
agreed to a new payment schedule and to immediately pay the Jerdes $250,000. The
extension agreement also provides that “[a]ll payments are nonrefundable in the event
of failure to close.” When Savchuk did not close, the Jerdes retained the $500,000 in
payments made by Savchuk. Savchuk sued the Jerdes for breach of contract and
refund of $480,000. On summary judgment, the trial court ruled that the nonrefundable
payment provision was unambiguous, dismissed Savchuk's lawsuit, and awarded the

Jerdes attorney fees. Because there are material issues of fact as to whether the

APP 026
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nonrefundable payment provision is an enforceable liquidated damages clause or an
unenfarceable penalty, we reverse and remand for trial.
FACTS

Steven and Darlyce Jerde own a home and several acres of property in
Ferndale, Washington. In 2006, the Jerdes listed their property for sale. Sergey
Savchuk (Savchuk), a local real estate developer, offered to purchase the property for
$950,000, contingent on a subdivision feasibility study. Based on th;a analysis of the
number of potential lots that could be developed on the property, Savchuk offered the
Jerdes $725,000.

On October 2, 2006, the Jerdes signed a real estate purchase and sale
agreement (REPSA) to sell the property for $725,000. The REPSA scheduled January
8, 2007 as the counteroffer expiration date and August 31, 2007 as the closing date.
The terms of the "Payment Terms Addendum” state that the buyer aéreas to pay
$525,000 down, including $20,000 in earnest money. The balance of the purchase
price was to be paid to the Jerdes in instaliments of “interest only on the principal
balance" at a rate of seven percent. The agreement states that "[t]his indebtedness
shall be evidenced” by a promissory note and deed of trust. A blank form promissory
note is attached. The entire balance was due at closing on August 31, 2007.

On January 8, 2007, Savchuk entered into a REPSA that contained an
"Addendum/Amendment to Purchase and Sale Agreement” with different payment
terms. Instead of paying $525,000 as a down payment, Savchuk agreed to pay a
$20,000 nonrefundable earnest money deposit, followed by a payment of $30,000 due

in January 2007, and four payments of $50,000 over a five-month period, with a final

APP 027



No. 64268-3-1/3

payment of the balance on August 31, 2007. Savchuk also agreed to make interest
payments on the unpaid balance at seven percent. The amendment again refers to a
"Note and Deed of Trust.” Savchuk paid the Jerdes $200,000 but was unable to pay the
balance due before the scheduled closing date of August 31. Savchuk contacted the
Jerdes' to request an extension of the closing date. The Jerdes agreed to extend the
closing date another nine months, to May 30, 2008. In the “Extension of Closing Date
Addendum” the parties agreed to new payment terms. Savchuk agreed to pay an
additional $250,000 to the Jerdes on August 31 and $25,000 on September 7, with the
condition that “[a] penalty of 5% of payment due shall accrue” on any late payments,
The extension agreement also included a $10,000 fee to extend the closing date from
August 31 to May 30, 2008, and increased the interest rate on the unpaid balance to
seven and a half percent per year. The extension agreement does not include any
reference to a promissory note or a deed of trust.

The payment schedule in the extension agreement required payments of
$25,000 on 9/7/07, 10/10 [sic)/07, 12/1/07, 2/1/08, and 4/1/08, with a late fee of five
percent for payments not made within three business days of the due date. The
remaining balance of $188,908.20 was due on May 30, 2008. The exiension
agreement states that “[a]ll payments are non-refundable in the event of failure to

close.”
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Savchuk made payments of $15,000 on October 18, $10,000 on November 9,
and $25,000 on December 10, Savchuk made no further payments after December,
and did not close on May 30."

On February 5, 2009, Savchuk filed a lawsuit against the Jerdes, seeking to
recover $480,000 of the $500,000 in payments made to the Jerdes. Savchuk alleged
breach of contract and that the nonrefundable payment provision in the REPSA was
void as an unenforceable penalty. The Jerdes filed a motion for summary judgment
dismissal, asserting the nonrefundable payment provision was unambiguous and
enforceable. The trial court granted the motion, dismissed the lawsuit, and awarded the
Jerdes attorney fees.

ANALYSIS

Savchuk asserts the trial court erred in dismissing his lawsuit on summary
judgment because (1) the REPSA violates the statute of frauds; (2) he did not breach
the terms of the REPSA; and (3) the nonrefundable payment provision was an
unenforceable penalty.

Standard of Review

We review the decision to grant summary judgment de novo. Hadley v. Maxwell,

144 Wn.2d 306, 310, 27 P.3d 600 (2001). Summary judgment is proper if, viewing the
evidence in the light most favorable to the nonmoving party, there is no genuine issue

as to any material fact and the moving party is entitled to judgment as a matter of law.

CR 56(c); Michak v. Transnation Title [ns. Co., 148 Wn.2d 788, 794, 64 P.3d 22 (2003).

‘A ‘'material fact' is a fact upon which the outcome of the litigation depends . . .." Morris

! According to Anne Inman, Savchuk contact the Jerdes after the closing date to offer to close for
$500,000, the amount he had already paid. The Jerdes rejected his offer.

4
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v. McNicol, 83 Wn.2d 491, 494, 519 P.2d 7 (1974). Summary judgment is appropriate
if, in view of all the evidence, reasonable persons could reach only one conclusion.

Hansen v. Friend, 118 Wn.2d 476, 485, 824 P.2d 483 (1992). However, where

competing inferences may be drawn from the evidence, the case must be resolved by

the trier of fact. Hudesman v. Foley, 73 Wn.2d 880, 887, 441 P.2d 532 (1968).

Statute of Frauds

Savchuk asserts the REPSA violates the statute of frauds because the parties
did not agree to the terms of the promissory note that was part of the original REPSA.
The statute of frauds requires all real estate contracts to be in writing and to

contain all essential and material terms. RCW 64.04.010; Family Med. Bldg., Inc. v.

State, Dep't. of Soc. and Health Servs., 104 Wn.2d 105, 108, 702 P.2d 459 (1985).

Savchuk contends two material terms are missing from the REPSA: the amount
of monthly installment payments and applicable amortization. While the initial REPSA

may have violated the statute of frauds, the extension agreement contains these and all

material payment terms.? But the case Savchuk cites, Sea-Van Investments Associates

v. Hamilton, 125 Wn.2d 120, 881 P.2d 1035 (1994), is distinguishable.

2 In Kruse v. Hemp, 121 Wn.2d 715, 722, 853 P.2d 1373 (1993) (citing Hubbell v. Ward, 40
Wn.2d 779, 782-83, 246 P.2d 468 (1952)) the Washington Supreme Court identified the 13 material terms
for a rezal estate contract:

(a) time and manner for transferring title; (b) procedure for declaring forfeiture;

(c) allocation of risk with respect to damage or destruction; (d) insurance
provisions; (e) responsibility for: (i) taxes, (ii) repairs, and (iii) water and utilities; (f)
restrictions, if any, on: (i) capital improvements, (i) liens, (iii) removal or
replacement of personal property, and (iv) types of use; (g) time and place fer
manthly payments; and (h) indemnification provisions.

All of these terms are contained in the REPSA and extension agreement.
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In Sea-Van, because the note and deed of trust were not completed, the court
would not attempt "“to order execution of documents that might contain very material,
but unknown terms,” and held that the only material term agreed upon was the price.

Sea-Van, 125 Wn.2d at 129 (quoting Setterlund v. Firestone, 104 Wn.2d 24, 26, 700

P.2d 745 (1985)).

Here, unlike in Sea-Van, the extension agreement contains all the material terms
necessary for the promissory note, including the identities of the parties, the principal
amount to be paid, the rate of interest, the date interest would begin to accrue, the
amount and date for the installment payments, the final due date, the interest rate in the
event of default, and fees for late payments. Without question, all the terms necessary
for a promissory note are contained in the extension. We conclude the REPSA does
not violate the statute of frauds.

Breach of Contract

Savchuk also contends that the Jerdes failed to show he breached the contract.
We disagree. The undisputed evidence in the record shows that Savchuk stopped
making the agreed upon scheduled payments in December 2007.

Nonrefundable Payments Provision

Savchuk further argues that the nonrefundable payment provision in the
extension is an unenforceable penalty. Savchuk relies on RCW 64.04.005 to assert that

the Jerdes' remedy in the event of breach is limited to the $20,000 earnest money

* Savchuk also argues that the reference in the initial REPSA to a note and deed of trust creates
ambiguity suggesting that mention of the note and deed of trust requires additional seller financing. But
unlike in Halbert v. Forney, 88 Wn. App. 668, 676, 945 P.2d 1137 (1997), the blank note does not "seemingly
anticipate a second contract that would necessarily include numerous terms to which the parties never
agreed." And while the original terms of the REPSA may have been ambiguous, the extension agreement is
not. This court will not read ambiguity into @ contract where it can reasonably be avoided by reading the
contract as a whole. McGary v. Westlake Investors, 99 Wn.2d 280, 285, 661 P.2d 971 (1983).

6
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deposit and the nonrefundable payment provision is an unenforceable penalty. The
Jerdes contend the $480,000 in payments made by Savchuk is not an earnest money
forfeiture or a liquidated damages provision under the statue, but nonrefundable
installment payments “not conditioned upon the default of the purchaser.”

RCW 64.04.005 provides:

(1) A provision in a written agreement for the purchase and sale of
real estate which provides for liquidated damages or the forfeiture of
an earnest money deposit to the seller as the seller's sole and
exclusive remedy if a party fails, without legal excuse, to complete
the purchase, is valid and enforceable, regardless of whether the
other party incurs any actual damages. However, the amount of
liguidated damages or amount of earnest money to be forfeited under
this subsection may not exceed five percent of the purchase price.

(2) For purposes of this section:

(a) "Earnest money deposit” means any deposit, deposits,
payment, or payments of a part of the purchase price for the
property, made in the form of cash, check, promissory note, or other
things of value for the purpose of binding the purchaser to the
agreement and identified in the agreement as an earnest money
deposit, and does not include other deposits or payments made by
the purchaser; and

(b) “Liguidated damages” means an amount agreed by the
parties as the amount of damages to be recovered for a breach of the
agreement by the other and identified in the agreement as liquidated
damages, and does not include other deposits or payments made by
the purchaser.

(3) This section does not prohibit, or supersede the common
law with respect to, liquidated damages or earnest money forfeiture
provisions in excess of five percent of the purchase price. A
liquidated damages or earnest money forfeiture provision not meeting
the requirements of subsection (1) of this section shall be interpreted
and enforced without regard to this statute.

The meaning of a statute is a question of law subject to de novo review. City of

Ol’vmpia v. Drebick, 156 Wn.2d 289, 295, 126 P.3d 802 (2006). The court's objective is

7
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to ascertain and carry out the legislature’s intent. Dep't of Ecology v. Campbell &

Gwinn, L.L.C., 148 Wn.2d 1, 9-10, 43 P.3d 4 (2002). If the meaning of a statute is plain

on its face, then the court must give effect to that plain meaning as the expression of

legislative intent. Campbell & Gwinn, 146 Wn.2d at 9-10. It is well established that an

unambiguous statute is not subject to the rules of statutory construction. State v.
Watson, 146 Wn.2d 949, 955, 62 P.3d 1 (2002).

There is no dispute that the payments of $480,000 exceed five percent of the
purchase price. Under the plain and unambiguous language of RCW 64.04.005(3), the
common law governs the question of whether the nonrefundable payment provision in
the extension agreement is a liquidated damages provision. We also reject the Jerdes'
argument that the statute does not apply because the nonrefundable payment provision
is not labeled as liquidated damages. The language of RCW 64.04.005 does not
impose such a restriction.

In Washington, a provision for liquidated damages will be upheld unless it is a

penalty or otherwise unlawful. Wallace Real Estate Inv., Inc. v. Groves, 124 Wn.2d 881,

887, 881 P.2d 1010 (1994) (citing Walter Implement, Inc. v. Focht, 107 Wn.2d 553, 558,

730 P.2d 1340 (1987); Brower Co. v. Garrison, 2 Wn. App. 424, 432, 468 P.2d 469

(1970)). A liguidated damages agreement that is fairly and understandingly entered into
by experienced parties, with a view to just compensation for the anticipated loss, should

be enforced. Walter Implement, 107 Wn.2d at 558 (citing Wise v. United States, 249

U.S. 361, 39 S. Ct. 303, 63 L. Ed. 647 (1919)). A liquidated damages provision permits

parties to allocate risks, lends certainty to the parties’ agreements and permit parties to

APP 033



No. 64269-3-1/9

resolve disputes in the event of a breach. Watson v. Ingram, 124 Wn.2d 845, 851, 881

P.2d 247 (1994).

In determining if a liquidated damages provision is enforceable, the court looks to
whether the provision is a reasonable prospective estimate of loss. Wallace, 124 Wn.2d
at 897. The party seeking to enforce a liquidated damages provision does not need to
prove actual damages under the reasonableness test, but courts can consider such
damages in evaluating the reasonableness of the damages forecast. Wallace, 124
Whn.2d at 893. The sophistication of the parties is a relevant consideration in

determining the fairness of a stipulated damages provision. Wallace, 124 Wn.2d at 896.

In Wallace, the court upheld a liquidated damages provision as a reasonable
forecast of damages in the event of breach. The liquidated damages provision in

Wallace stated:

Seller shall retain all payments made to date (earnest money and
extension payments), as liquidated damages and not as a penalty,
in order to indemnify the Seller against loss as a result of breach of
this agreement. [t is agreed that damages that result to Seller
include: freezing the purchase price at a time when real estate land
values were escalating at unprecedented rates; compensating
seller for holding the property off the market and losing the time
value of its property were the property liquidated and funds
invested; lost opportunity for larger profits; and related costs.

Wallace, 124 Wn.2d at 885. Prior to default, the buyer paid earnest money followed by
a series of $15,000 extension payments totaling $260,000 of the $1.5 million dollar
purchase price. The expert testimony at trial supported the seller's position that tha
payments were a reasonable forecast of damages in the event of default. Wallace, 124

Wn.2d 894, The court concluded that:
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Wallace's expertise supports the enforceabhility of the liquidated
damages provision and also highlights the inequity of allowing him
to now challenge the provisions as penalties simply because they
constitute too large a percentage of the contract price.

Wallace, 124 Wn.2d at 897.
By contrast, a provision in a contract that bears no reasonable relation to actual

damages will be construed as a penalty. Walter Implement, 107 Wn.2d at 559 (citing

Northwest Collectors, Inc. v. Enders, 74 Wn.2d 585, 594, 446 P.2d 200 (1968)). The

reasonableness of the prospective estimate of loss is judged as of the time the contract

was enfered. Walter Implement, 107 Wn.2d at 5569. A penalty is not an attempt to

estimate damages in the event of a breach, but is punitive in nature.

‘As distinguished from liquidated damages, a penalty is a sum
inserted in a contract, not as the measure of compensation for its
breach, but rather as a punishment for default, or by way of security
for actual damages which may be sustained by reason of
nonperformance, and it involves the idea of punishment. . . . Its
essence is a payment of money stipulated as in terrorem of the
offending party, while the essence of liquidated damages is a
genuine covenanted pre-estimate of damages.’

Lind Building Corp. v. Pacific Bellevue Developments, 55 Wn. App. 70, 75, 776 P.2d

977 (1989) (quoting 15 Am. Jur. Damages § 241, at 672 (1938).

In Walter, the court held that courts must look to the intent of the parties in
deciding whether a liquidated damages provision is enforceable, “Courts will look to the
intention of the parties to make an accurate assessment of the clause's purpose.”

Walter Implement, 107 Wn.2d at 5569. The court concluded that the liquidated damages

provision in the equipment lease agreement did not reflect a reasonable forecast of

actual harm. Walter Implement, 107 Wn.2d at 561.

10
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Here, there is no evidence of the parties’ intent as to the nonrefundable payment
provision. The trial court also did not address the question of whether the
nonrefundable payment provision is an unenforceable penalty, and there is no evidence
that Savchuk agreed to forfeit the $480,000 in payments that he made to purchase the
property for $725,000. On the other hand, if the nonrefundable payment provision was
an attempt to estimate damages in the event of default, there are also material issues of
fact as to the reasonableness of the prospective estimate of potential losses, including
fluctuation in the real estate market, the unique position of the parties when drafting the
extension agreement, the level of sophistication of the parties, and evidence of actual
damages.

We reverse the trial court’s decision to dismiss Savchuk's lawsuit and the award

of attorney fees, and remand for trial.

%UQJAMQ& | ’

WE CONCUR:

Bekee | Svoar
J
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West's RCWA 19.86.090

West's Revised Code of Washington Annotated Currentness
"z Chapter 19.86. Unfair Business Practices--Conéa-&TEFStection
(Refs & Annos)
=»19.86.090. Civil action for damages--Treble damages
authorized--Action by governmental entities

Any person who is injured in his or her business or property by a
violation of RCW _19.86.020, 19.86.030, 19.86.040, 19.86.050, or
19.86.060, or any person so injured because he or she refuses to
accede to a proposal for an arrangement which, if consummated, would
be in violation of RCW 19.86. 030, 19.86.040, 19.86.050, or 19.86.060,
may bring a civil action in superior court to enjoin further violations, to
recover the actual damages sustained by him or her, or both, together
with the costs of the suit, including a reasonable attorney's fee. In
addition, the court may, in its discretion, increase the award of damages
up to an amount not to exceed three times the actual damages
sustained: PROVIDED, That such increased damage award for violation
of RCW 19.86.020 may not exceed twenty-five thousand dollars:
PROVIDED FURTHER, That such person may bring a civil action in the
district court to recover his or her actual damages, except for damages
which exceed the amount specified in RCW 3.66.020, and the costs of
the suit, including reasonable attorney's fees. The district court may, in
its discretion, increase the award of damages to an amount not more
than three times the actual damages sustained, but such increased
damage award shall not exceed twenty-five thousand dollars. For the
purpose of this section, “person” includes the counties, municipalities,
and all political subdivisions of this state.

Whenever the state of Washington is injured, directly or indirectly, by
reason of a violation of RCW 19.86.030, 19.86.040, 19.86.050, or

damages sustained by it, whether direct or indirect, and to recover the
costs of the suit including a reasonable attorney's fee.
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West's RCWA 18.86.030

West's Revised Code of Washington Annotated Currentness
"& Chapter 18.86. Real Estate Brokerage F{"éi‘éﬁ'bnships
=18.86.030. Duties of licensee

(1) Regardless of whether the licensee is an agent, a licensee owes to all parties to
whom the licensee renders real estate brokerage services the following duties, which
may not be waived:

(a) To exercise reasonable skill and care;
(b) To deal honestly and in good faith;

(c) To present all written offers, written notices and other written communications to
and from either party in a timely manner, regardless of whether the property is
subject to an existing contract for sale or the buyer is already a party to an existing
contract to purchase;

(d) To disclose all existing material facts known by the licensee and not apparent or
readily ascertainable to a party; provided that this subsection shall not be construed
to imply any duty to investigate matters that the licensee has not agreed to
investigate;

(e) To account in a timely manner for all money and property received from or on
behalf of either party;

(f) To provide a pamphlet on the law of real estate agency in the form prescribed in
RCW 18.86.120 to all parties to whom the licensee renders real estate brokerage
services, before the party signs an agency agreement with the licensee, signs an offer
in a real estate transaction handled by the licensee, consents to dual agency, or
waives any rights, under RCW 18.86.020(1)(e), 18.86.040(1)(e), 18.86.050(1)(e), or
18.86.060(2) (e) or (f), whichever occurs earliest; and

(g) To disclose in writing to all parties to whom the licensee renders real estate
brokerage services, before the party signs an offer in a real estate transaction handled
by the licensee, whether the licensee represents the buyer, the seller, both parties, or
neither party. The disclosure shall be set forth in a separate paragraph entitled
“"Agency Disclosure” in the agreement between the buyer and seller or in a separate
writing entitled “"Agency Disclosure.”

(2) Unless otherwise agreed, a licensee owes no duty to conduct an independent
inspection of the property or to conduct an independent investigation of either party's
financial condition, and owes no duty to independently verify the accuracy or
completeness of any statement made by either party or by any source reasonably
believed by the licensee to be reliable.
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West's RCWA 18.86.050

West's Revised Code of Washington Annotated Currentness
Title 18. Businesses and Professions (Refs & Annos)
"d Chapter 18.86. Real Estate Brokerage Relationships

=»18.86.050. Buyer's agent--Duties

(1) Unless additional duties are agreed to in writing signed by a buyer's
18.86.030 and the following, which may not be waived except as exb?égsly
set forth in (e) of this subsection:

(a) To be loyal to the buyer by taking no action that is adverse or
detrimental to the buyer's interest in a transaction;

(b) To timely disclose to the buyer any conflicts of interest;

(c) To advise the buyer to seek expert advice on matters relating to the
transaction that are beyond the agent's expertise;

(d) Not to disclose any confidential information from or about the buyer,
except under subpoena or court order, even after termination of the
agency relationship; and

(e) Unless otherwise agreed to in writing after the buyer's agent has
complied with RCW 18.86.030(1)(f), to make a good faith and continuous
effort to find a property for the buyer; except that a buyer's agent is not
obligated to: (i) Seek additional properties to purchase while the buyer is a
party to an existing contract to purchase; or (ii) show properties as to
which there is no written agreement to pay compensation to the buyer's
agent. '

(2)(a) The showing of property in which a buyer is interested to other
prospective buyers by a buyer's agent does not in and of itself breach the
duty of loyalty to the buyer or create a conflict of interest.

(b) The representation of more than one buyer by different licensees
affiliated with the same broker in competing transactions involving the
same property does not in and of itself breach the duty of loyalty to the
buyers or create a conflict of interest.
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