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I. INTRODUCTION 

This brief is filed on behalf of the respondent Richard Westerfield. 

This case has been pending for 13 years. It arises out of a low-impact 

minor automobile accident that occurred on May 30, 1997, involving no 

apparent injuries at the scene. The case was filed on April 14, 2000. The 

jury trial commenced on May 14,2012 and concluded on June 8, 2012. 

The plaintiff called 12 expert witnesses and 5 lay witnesses. The 

expert witnesses included 2 accident reconstruction experts, 2 experts on the 

fibromyalgia syndrome, 5 other medical experts with various specialties 

including an acupuncturist, an optometrist, an economist, and a life care 

planner. The plaintiff's case consumed most of the trial time. The jury 

returned a defense verdict. 

II. COUNTERSTATEMENT OF THE ISSUES 

The appeal presents two narrow issues both related to the use of 

requests for admissions at trial. First, when the plaintiff commenced the 

case in April 2000, she allegedly served Mr. Westerfield with a set of 

requests for admissions (along with the complaint, the summons, 

interrogatories and document requests). These requests for admissions 

essentially asked Mr. Westerfield to admit he had no defense to the action. 

The existence of these requests for admissions was never raised in this 

1 



lawsuit despite 12 years of contested proceedings until March 2012 when 

plaintiffs counsel raised the subject for the first time shortly before the 

trial date in May 2012. 

The trial court declined to allow use of the "supposed" admissions 

that mayor may not have ever been served. The plaintiff had several 

opportunities over the years to raise the issue and never did. Meanwhile, 

both parties prepared extensively on the trial issues related to liability, 

causation and damages and were fully prepared to go to trial on the merits. 

The subject matter presents two issues. First, whether the plaintiff 

waived any right to rely on the "supposed" admissions. Second, under 

Civil Rule 36(b), whether the trial court properly exercised its discretion 

by not permitting use of the "supposed" admissions because: (1) the 

plaintiff failed to show prejudice in maintaining her action on the merits; 

and (2) the presentation of the merits would be served by not allowing use 

of the admissions. 

Ms. Lamonte raises a secondary issue on appeal. Sherman Cook 

was initially a co-defendant in the lawsuit. He settled out of the case and 

was dismissed. At trial, the plaintiff sought to use what she regarded as 

admissions by Mr. Cook against Mr. Westerfield. 

The trial court would not permit it in opening statement because 

they are not substantive evidence admissible against Mr. Westerfield. 
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However, during the plaintiffs case-in-chief, the trial court allowed 

plaintiff s counsel to use the admissions insofar as her accident 

reconstruction experts relied upon them in reaching their opinions. 

Plaintiffs counsel showed the admissions to the jury (on a large post-it 

board and projected on a screen). He also had them read to the jury during 

the direct examination of Bryan Jorgensen, his first accident 

reconstruction expert. Plaintiff s counsel also showed the Cook 

admissions to the jury again during closing argument to support his 

argument for a finding of liability against Mr. Westerfield. 

The subject matter raises two issues. First, at the commencement 

of trial, whether the Cook "admissions" were competent or admissible 

evidence against Mr. Westerfield. The second issue is whether any error 

related to the denial of the opportunity to use the "evidence" during 

opening was prejudicial given that plaintiff was allowed to present the 

"evidence" to the jury during her case-in-chief and argue from it during 

closing. 

III. ST ANDARD FOR APPELLATE REVIEW 

Whether undisputed conduct constitutes waiver can be decided as a 

question of law. See, e.g., Indoor Billboard/Washington, Inc. v. Integra 

Telecom of Washington, Inc., 162 Wn.2d 59, 170 P.2d 3d 10 (2007). 

Whether it was err to withdraw the "supposed" admissions under Civil 
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Rule 36(b) is reviewed for an abuse of discretion. Santos v. Dean, 96 Wn. 

App. 849, 857, 982 P.2d 632 (1999). Ms. Lamonte acknowledges this 

standard of review. See Brief of Appellant at 31-32. Whether the Cook 

"admissions" are competent as substantive evidence against Mr. 

Westerfield presents a question of substantive law. Whether the Cook 

"admissions" may be used at trial in other ways, subject to limiting 

instructions, is reviewable for an abuse of discretion. The control over the 

presentation of evidence and argument is committed to the discretion of 

the trial court. See, e.g., Sanders v. State, 169 Wn.2d 827, 852, 240 P.3d 

120 (2010). 

IV. COUNTERSTATEMENT OF THE FACTS 

A. The Traffic Accident. 

The accident involved three vehicles with known drivers, and a 

fourth vehicle whose driver is unknown. The accident happened on 

southbound Interstate 405 near the interchange with 1-5 at Tukwila. The 

date of the accident was May 30, 1997. 

The plaintiff Rebecca LaMonte was In the right lane. She 

encountered a disabled vehicle ahead of her, with backed up traffic behind 

it. She braked hard and was able to bring her vehicle to a stop a short 

distance behind the first stopped vehicle ahead of her. After Ms. LaMonte 
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had brought her vehicle to a complete stop, she was rear-ended by 

defendant Sherman Cook. See generally RP 5/29 at 59-74; 85-88. 1 

Richard Westerfield was some distance behind in the same lane of 

travel. He was following a truck. The truck suddenly took evasive action 

into the left lane. This abrupt maneuver brought the stopped traffic into 

Mr. Westerfield's view. Mr. Westerfield felt he could not take evasive 

action because he was uncertain that it was safe to move quickly into the 

fast moving left lane like the truck ahead of him. He chose to stay in his 

lane and try to stop before the vehicles ahead. He braked hard under 

control. Despite his effort, he could not avoid an impact with the rear of 

the Cook vehicle. See generally RP 6/4 at 130-142. 

Ms. Lamonte alleges in the complaint that the collision between 

Westerfield and Cook pushed the Cook vehicle into her a second time. 

(CP 383-384). Mr. Westerfield's observation was that his impact with the 

Cook vehicle pushed the Cook vehicle in a direction to the left and away 

from the Lamonte vehicle. (RP 6/4 at 138-139; 144-146). His observation 

was that he did not cause a second impact between the Cook and Lamonte 

I The appellant ordered transcription of the proceedings on various dates without 
providing notice that on most of those dates she only ordered a portion of the day's 
proceedings. The respondent ordered the missing portions as necessary to complete the 
record. Thus, there is more than one transcript for some days covering different time 
periods during the day. The transcripts are consecutively paginated for the time period 
they cover. To reduce confusion, citation herein is to date and page number and, on 
occasion, the time period of the relevant excerpt as necessary to be precise. 
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vehicle. He observed the Cook vehicle continuing on unimpeded in one 

smooth continuous movement. 

Ms. LaMonte was not sure what happened. (RP 5129 at 85-86). 

Mr. Cook testified that he knows he was pushed into the left lane. He 

wanted to get out of the way of traffic. He accelerated down the road and 

pulled off on the shoulder. He could not testify to hitting the LaMonte 

vehicle a second time. He did not know. See generally RP 6/6 at 20-37; 

39; 41-56 (Excerpt 2 beginning at 3:42 p.m.). 

B. Plaintiff's Alleged Injuries. 

At the scene, the parties exchanged identifying information. There 

was some discussion about whether anyone was hurt. (RP 6/4 at 140-

141). Mr. Cook recalled that everyone appeared fine. (RP 6/6 at 39) 

(Excerpt 2 beginning at 3:42 p.m.). No one was hurt. 

Ms. LaMonte went home following the accident. (RP 5/29 at 87-

88). The next day she went to see her doctor. Her doctor diagnosed a 

cervical strain with right shoulder and right thigh tenderness. Plaintiff s 

Trial Exhibit 111.6 at page 040037-38. He advised treatment with heat 

and Tylenol. Id. In March 1999, two-years post accident; a doctor 

suggested to Ms. LaMonte that she may have fibromyalgia. Plaintiff s 

Trial Exhibit 44 at page 040078. Fibromyalgia is a term used to describe a 

variety of medically unexplainable symptoms such as chronic widespread 

pain, tenderness, fatigue, depression and cognitive problems. 
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Ms. Lamonte has a long and extensive medical history pre-dating 

the accident characterized by complaints of fibromyalgia like symptoms. 

Her medical records were voluminous with pain complaints involving 

virtually every part of her body. (RP 5/29 at 113-128). 2 She had a long 

history of illness behavior without any apparent physiological basis. 

Substantially, the same pre':accident health complaints continued post-

accident. 

C. Commencement ofthe Action. 

Ms. Lamonte claimed that the source of her many health troubles 

was the trauma from this minor traffic accident. Ms. LaMonte filed her 

amended complaint on April 12, 2000. (CP 382-385). The defendant 

Richard Westerfield answered the complaint on May 4, 2000 denying the 

allegations. (CP 386-388). Following service, he forwarded the papers he 

received to his insurer State Farm Automobile Insurance Company, 

through his insurance agent. State Farm assigned defense counsel Charles 

Siljeg, and forwarded the suit papers to him. (CP 38). 

On May 30, 2000, plaintiffs counsel wrote Mr. Siljeg to make 

inquiry on tve status of the answers to the interrogatories and documents 

requests previously forwarded to him. (CP 64). Their letter never 

mentions service of any requests for admissions on Mr. Westerfield or 

previously forwarding them to Mr. Siljeg. The defendant Westerfield 

2 Ms. Lamonte's medical records consisted of several volumes of exhibits containing 
records from mUltiple health care providers treating mUltiple physical and mental health 
complaints pre-dating the accident. See Plaintiffs Exhibit List (CP 2309-2324). 
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served responses to the interrogatories and documents requests on June 2, 

2000, two days after the inquiry. (CP 419). 

D. Requests for Admissions. 

Plaintiff s counsel was silent about any outstanding requests for 

admissions until March 9, 2012, almost 12 years after the commencement 

of the action, and approximately 2 months before trial. In March 2012, 

Plaintiffs counsel produced a Declaration of Service indicating that on 

April 8, 2000, Mr. Westerfield had been served with a summons, first 

amended complaint for personal injuries, order setting civil case schedule, 

interrogatories and requests for production of documents propounded upon 

defendants Westerfield and requests for admissions propounded to Mr. 

Westerfield. (CP 22). 

This long delay (between April 2000 and March 2012) made it 

impossible to reconstruct events and determine whether these requests 

were actually served on Mr. Westerfield and, if they were, what happened 

to them.3 However, throughout these proceedings over 12 years, the 

parties never relied upon or considered these requests and prepared on the 

merits regarding liability and damages. 

3 Ms. Lamonte states that it is undisputed that the Requests for Admissions were served 
on Mr. Westerfield. Brief of Appellant at 5. The statement is inaccurate. There is 
dispute about whether the Declaration of Service is correct. The circumstantial evidence 
suggests it is incorrect because the Requests for Admissions were not among the suit 
papers sent by State Farm to defense counsel. Mr. Westerfield had no reason to leave 
them out if he received them. He either did not receive them or they were lost in the 
transmittal along the way from him to his insurance agent, then to State Farm and then to 
defense counsel. The events were impossible to reconstruct 12 years later with 
certainty. It might have been different if plaintiffs counsel had forwarded them to 
defense counsel and made inquiry about them in May 2000 when they made inquiry 
about the interrogatories. 
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The Request for Admissions address major central facts in dispute 

and also seek admissions on legal conclusions. (CP 10-20). For example, 

Request for Admission No. 14 provides admit that, "Because your vehicle 

collided with Sherman Cook's vehicle, Shem1an Cook's vehicle collided 

with the rear end of Rebecca Lamonte's vehicle." Requests for Admission 

No. 19 asked Mr. Westerfield to admit that he was "liable for the injuries 

sustained by Rebecca Lamonte as a result of the rear end collision between 

Sherman Cook's vehicle and the Westerfield vehicle." Request for 

Admission No. 21 further asks him to admit that "As a result of the rear 

end collision between Sherman Cook's vehicle and Rebecca Lamonte's 

vehicle on May 30, 1997 at approximately 12:30 p.m. she developed 

Fibromyalgia." 

These same allegations were alleged in Plaintiff s Amended 

Complaint and those allegations were denied in defendant's answer to the 

amended complaint. (CP 382-385); (CP 386-388). The plaintiff knew 

liability and damages was contested by the defense. There was no prior 

discovery motion based on any alleged failure to respond to these requests. 

There was no dispositive motion based on any "admissions." Both parties· 

prepared extensively on the liability and damages issues with experts 

retained on accident reconstruction and fibromyalgia. 

E. Trial Preparation on the Issues. 

The case was initially set for trial on February 25, 2002 pursuant to 

an agreed amendment to the case schedule. The defendant Richard 

Westerfield designated Richard Chapman, an accident reconstruction 
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expert, to testify at trial to his investigation of the accident and the 

sequence of the impacts or alleged impacts. Mr. Chapman's report 

concluded that the impact between the Cook vehicle and the Westerfield 

vehicle did not cause the Cook vehicle to impact plaintiffs vehicle. (CP 

453-465). 

On December 13, 2001, Ms. Lamonte moved to exclude Richard 

Chapman, as an expert witness. (CP 407-412). Ms. Lamonte objected 

that Mr. Chapman had not been timely designated. Ms. Lamonte did not 

argue that Mr. Chapman's testimony was irrelevant because liability had 

been admitted. She never mentions any "default" admissions. 

Judge Terry Lukens denied the motion to exclude Mr. Chapman on 

December 21,2001. (CP 484-485). However, he extended the discovery 

cutoff for accident reconstruction experts to February 14, 2002. !d. 

Plaintiffs counsel took Mr. Chapman's deposition on January 10, 2002. 

Following the deposition, plaintiffs counsel disclosed accident 

reconstruction expert Bryan Jorgensen to testify for the plaintiff. 

Mr. Jorgensen wrote a report, dated January 29, 2002, in which he 

disputes Mr. Chapman's conclusions and presents various scenarios on 

how he believed the accident occurred. (RP 5/31 at 28). Mr. Jorgensen, 

however, does not mention or rely upon any requests for admissions for 

his opinions. Id. Prior to the first trial date, in 2002, the plaintiff and 

defendant were prepared to present expert testimony on how the accident 

occurred and advocate their respective positions on the merits. The 
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plaintiff was not relying on requests for admissions; the defense was 

unaware of them. 

The defendant Westerfield filed a Frye motion to exclude any 

expert medical testimony that the motor vehicle accident is the cause of 

fibromyalgia because there is no valid scientific evidence to support the 

theory. (CP 519-656). The causes of FM are not known to medical 

SCIence. Moreover, there is significant dispute as to whether fibromyalgia 

exists because there is no physical evidence of any injury, or any 

physiological or biological explanation for the condition. There is medical 

debate about whether it really exists as a physical condition, or whether it 

is instead a psychological condition or personality disorder. Judge Glenna 

Hall granted the defense motion by memorandum opinion dated February 

25, 2002 (attached in the appendix at APP 006). (CP 1043-1051). She 

entered an order in conformity with her opinion. (CP 1072-1074). 

Significant to plaintiff s issue on appeal, Ms. Lamonte did not 

inform Judge Hall or defense counsel of Request for Admission No. 21 

that asked Mr. Westerfield to admit or deny" ... that as a result of the rear 

end collision between Sherman Cook's vehicle and Rebecca Lamonte's 

vehicle on May 30, 1997, at approximately 12:30 p.m., she developed 

fibromyalgia." There was never any mention of the subject. The plaintiff 

was prepared to address the fibromyalgia issue on the merits and did so 

very extensively, albeit unsuccessfully. (CP 657-683); (CP 684-798); (CP 

799-982). 

F. Stay of Proceedings. 
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This case went through prolonged periods in an inactive status 

while plaintiff s counsel sought to reverse the adverse ruling on the 

fibromyalgia issue. Plaintiff sought direct review by the Washington 

Supreme Court. The Washington Supreme Court denied discretionary 

review on October 29,2002. (CP 1246). 

Plaintiff s counsel persisted with attempts to reverse the ruling 

indirectly. Trial dates came and went, were set and re-set, and this matter 

continued on multiple occasions while he sought to get a favorable ruling 

on the fibromyalgia issue in other cases that he could use in this case. He 

received another adverse ruling on the same fibromyalgia issue before the 

Yakima County Superior Court in Grant v. Boccia on September 22, 2004. 

In the Yakima case, Mr. Krafchick appealed as a matter of right from a 

final order of dismissal to the Court of Appeals, Division III. 

Meanwhile, in this case, the parties stipulated to a further stay 

pending the Court of Appeals decision in Grant v. Boccia. (CP 1274-

1276). The stipulation was based on the premise that: "The decision of 

the appellate court addressing the issue in Grant v. Boccia should control 

the same issue in this case." (CP 1275). The Court of Appeals rendered 

its decision in Grant v. Boccia, 133 Wn. App. 176, 137 P.3d 20 (2006) on 

March 28, 2006 affirming the decision of the Yakima County Superior 

Court. 

Plaintiffs counsel once more sought review by the Washington 

Supreme Court. He sought a further stay of the proceedings in this case 

until the Supreme Court ruled. "The final decision by the Washington 
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Supreme Court in Grant v. Boccia should control the same issue in this 

case. There is no point in going forward with this case until the Grant v. 

Boccia appeal is finally resolved by the Supreme Court." (CP 1285-

1287). The Supreme Court denied review for the second time on March 7, 

2007. Grant v. Boccia, 159 Wn.2d 1014 (2007). 

The plaintiff then ignored the stipulated orders and went back to 

the Superior Court and moved for another Frye hearing to re-argue the 

issue. This case had been transferred to Judge Richard McDermott. On 

October 30, 2008, Judge McDermott granted the plaintiffs request for 

another Frye hearing. (CP 1320-1322). Another Frye hearing took place 

between February 23, 2009 and February 27, 2009. Judge McDermott 

ruled that he would allow plaintiff to offer expert witnesses at trial and let 

the jury resolve the issue. (CP 1477-1490). Again throughout these 

further extended proceedings before Judge McDermott, the plaintiff s 

counsel never mentioned the requests for admissions to the Court or 

defense counsel. 

G. Events Leading Up to the 2012 Trial. 

Defense counsel Charles Siljeg passed away in September 2011. 

Richard Chapman, the defense accident reconstruction expert, also passed 

away in November 2011. The defense had to re-organize with new lead 

trial counsel and new trial experts. David Hansen and William Olson 

jointly replaced Charles Siljeg as lead trial defense counsel. Charles 

Lewis, accident reconstruction expert, replaced Richard Chapman. Drs. 

Norton Hadler and Frederick Wolfe replaced the defense's previous 
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fibromyalgia experts who were no longer available due to the passage of 

time. 

The plaintiff had retained Bryan Jorgensen as her accident 

reconstruction expert in 2002. In 2011, plaintiff designated Ward 

Bruington as another accident reconstruction expert. The defense deposed 

Mr. Bruington in 2012. On Friday, March 23, 2012,4 the plaintiff re-

designated Mr. Jorgensen as a testifying accident reconstruction who 

would testify together with Mr. Bruington on the same subject as to 

plaintiff s theory on how the accident happened. Thus, the plaintiff 

proposed to go to trial with two accident reconstruction experts to 

challenge the single defense expert. The case was finally set for trial on 

May 14,2012. 

H. Plaintiff's Motion to Exclude Based on Requests for 
Admissions. 

On March 13, 2012, 2 months before trial in a case pending for 

over 12 years and after the parties had spent tens of thousands of dollars 

preparing the case, the plaintiff for the first time raised an issue about 

these supposedly outstanding requests for admissions. She filed a motion 

requesting that these requests be deemed admitted for failure to respond. 

(CP 1-3). At this time, the Honorable Leroy McCullough was the 

assigned judge to the case. 

4 The discovery cut-off deadline was Monday, March 26, 2012. The defense would not 
learn Mr. Jorgensen's revised opinions until he testified at trial because there was no 
opportunity to depose him and the Court .allowed his testimony despite the late 
designation and the designation of two experts on the same subject. 
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Judge McCullough granted the motion with two exceptions. (CP 

371-375).5 He denied the motion as to 2 requests seeking admissions to 

legal conclusions: i.e., one seeking admission of liability and another that 

as a result of the accident Ms. LaMonte developed fibromyalgia. (CP 

374). He granted the motion as to the other requests for admissions, all 

involving central facts at the core of the contested proceedings. These 

other requests for admissions address facts denied by Richard Westerfield 

from the commencement of the case that bear on the liability issue. 

For example, these requests "deemed" admitted were (1) that there 

was no emergency and nothing was obstructing Mr. Westerfield's view; 

(2) that he struck the Cook vehicle prior to the time that Cook struck the 

LaMonte vehicle; (3) that his impact with the Cook vehicle caused the 

Cook vehicle to collide with the LaMonte vehicle; and (5) that there are no 

other persons liable for the injuries sustained by Ms. LaMonte. (CP 371-

375). 

Defense counsel opposed the motion arguing (1) that the requests 

sought admissions to legal conclusions and central facts that were 

improper under CR 36; (2) waiver; and (3) withdrawal under CR 36(b). 

(CP 23-35). Judge McCullough ruled before hearing argument from 

counsel. (RP 4/20 at 1-20). He did not address the issue pursuant to the 

5 There are two copies of Judge McCullough's order in the clerk's papers. The fIrst one, 
found at CP 97-99, is missing two pages and should not be used. The accurate copy is 
found at CP 371-375 and included in the appendix at APP 001-005. 
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two-part test under Civil Rule 36(b) or make any finding of prejudice. Id. 

He did not address the waiver issue either. ld. 

Defendant Westerfield filed a motion to withdraw or amend these 

"deemed" admissions pursuant to Civil Rule 36(b) and a motion in limine 

to preclude use of the requests for admissions at trial. (CP 153-162). On 

the first day of trial, the case was transferred from Judge McCullough to 

the Honorable Dean Lum for trial.6 Judge Lum heard the motion on May 

14,2012. (RP 5114 at 32-47). 

He was puzzled by why the plaintiff sat on this issue for 12 years. 

(RP 5114 at 42). He was also puzzled by Judge McCullough's decision. ". 

. . I mean how did he - how did he do that? He struck some and not 

[others]." (RP 5114 at 42). "I'm having a little trouble seeing what the 

actual prejudice is in terms of the plaintiff's case given that you're able 

fully to present your case, I mean, on these disputed issues." (RP 5114 at 

44). Judge Lum took the issue under advisement. (RP 5/14 at 46-47). 

He returned to the issue on May 15th . (RP 5115 at 17) (Excerpt 

beginning at 10:50 a.m.). " ... I'm a little concerned how the Court of 

Appeals is going to look at this, Counsel. ... [T]he clear policy in the 

appellate case law favor[s] resolution on the merits - and it would be a 

completely different matter if somebody had affirmatively answered X, 

and then, you know, and then people had relied on that .... " (RP 5115 at 

6 The appellant states that an affidavit of prejudice was filed against Judge Lum by Mr. 
Westerfield in 200 I. See Brief of Appellant at 5 footnote 2. That is not true. Judge Lum 
recused himself in 2001 because his former law firm was representing Sherman Cook. 
That was not an issue in 2012. 
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17). "Clearly there was originally a denial on several bases in the original 

answer and actually motion practice and multiple instances in which the 

plaintiff was put on notice that liability was contested on various grounds, 

including possible attribution to other parties at fault." (RP 5115 at 17-18). 

" . . . 1 get back to my original point. 1 have a real concern about how the 

Court of Appeals is going to treat the record in terms of prejudice or lack 

thereof and in terms of the defense not being able to present the merits of 

their case. Now, Judge McCullough . . . didn't say liability was deemed 

admitted ... but essentially, if he allowed the other parts to stand thereby 

eviscerating their liability defense case." (RP 5/15 at 18-19). "And 

Counsel, 1 want to give it a little further thought, but 1 have some 

significant concerns." (RP 5115 at 19). 

Judge Lum came back to the issue on May 16th. (RP 5/16 at 5) 

(Excerpt beginning at 3:28 p.m.). " ... 1 have a significant concern 

whether Judge McCullough's decision will be reversed for abuse of 

discretion in failing to have an adequate record of prejudice to the 

plaintiff, in that the plaintiff has been on notice for years about the defense 

theory of the case and the plaintiff is represented by two able counsel, who 

are obviously prepared to rebut the defense case. So it's really hard to say 

that the plaintiff is prejudiced ... because they're fully prepared . ... And 

I'm very concerned that we'll have to do this all over again .... I'm 

responsible for admission of evidence, and if 1 think there is an error of 

law, it is my responsibility to do something about it . . .. [I]t would be an 

abuse of discretion for me not to consider the prejudice issue and what I 
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think is an evidentiary deficiency in tenns of the lack of prejudice - or 

lack of prejudice finding. And I am going to allow the defense to 

withdraw those admissions as to defendant Westerfield, and I'll grant that 

motion as to defendant Westerfield. " (RP 5/16 at 6-7) (Excerpt beginning 

at 3:28 p.m.). 

I. The Cook Admissions. 

Shennan Cook answered requests for admissions on May 8, 2000. 

He was asked to admit or deny that Westerfield struck his vehicle before 

he impacted the Lamonte vehicle. He denied this request because he was 

not sure of the sequence of events at the accident scene. RF A Nos. 11 & 

14. (CP 355 - 356). He was also asked to admit or deny that "because 

Richard Westerfield's vehicle collided with your vehicle, your vehicle 

collided with the rear end of Rebecca LaMonte's vehicle .... " RFA No. 

13. (CP 356). He admitted this request. 7 Id. 

However, in answer to an interrogatory, served at the same time, 

he was asked to describe the collision in detail. He did not adopt the 

version of events set forth by Ms. Lamonte in the requests for admissions. 

His detailed answer to the interrogatory was as follows: "I applied my 

brakes. My car started sliding and slid into the back of Ms. Lamonte's 

car. Mr. Westerfield traveling behind me, then hit the back of my car. My 

7 It was not against his interest to adopt this version of events attributing fault to Mr. 
Westerfield. Plaintiffs counsel conceded that "Mr. Cook's written admissions exonerate 
him from fault rather than implicating fault (i.e., not against decedent's interests)." (CP 
140 at line 23). 
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car was thrown into the next lane facing the oncoming traffic." (RP 5/31 

at 94). 

Counsel took his deposition on two occaSIOns to clarify his 

. knowledge of the events and perpetuate his testimony for trial. Mr. Cook 

was suffering from a terminal illness involving kidney failure and a heart 

condition. His videotaped depositions were taken on May 3, 2001 and 

December 26, 2001 and were played at trial. 8 (RP 6/6 at 19-56) (Excerpt 2 

beginning at 3:42 p.m.). Mr. Cook passed away on July 19, 2004. This 

Court should review his live testimony. It very clearly reveals his 

integrity and limited knowledge. 

Mr. Cook testified at deposition that he did not know what 

happened. (RP 6/6 at 27, 28). He has "no idea" whether Westerfield 

struck the rear of his car before or after he initially made impact with the 

Lamonte vehicle. (Id. at 28). It was too quick, too fast. (Id.). He was 

shoved into the left-hand lane. (Id. at 29). He cannot say in what 

sequence things happened. (Id. at 45). He doesn't know whether he was 

knocked into the car in front of him. (Id. at 45 & 46). When asked 

whether it is probable that when he was hit from behind, he hit the car 

ahead of him, he testified that "I can't tell you that. 1 don't know." (Id. at 

52 & 53). All he remembers is he got shoved into the left land lane and 

had to get out of there before he got hurt. (Id. at 35). He remembers that 

everyone looked fine after the accident. (Id. at 39). 

8 The CD videos are or will be made part of the appellate record. 
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Mr. Cook settled for policy limits of $25,000.00 in April 2001. 

(CP 393-403). The Court approved the settlement as reasonable in May 

2001. (CP 91-92). The claims against Sherman Cook were formally 

dismissed prior to trial on April 20, 2012. (CP 101-102). 

Two days before trial, on May 12, 2012, Ms. Lamonte filed a 

"memorandum of law" seeking permission to use Cook's response to RF A 

No. 13 against Westerfield at trial. (CP 126-129). Defense counsel 

objected that "Cook's admissions are not binding on Westerfield .... 

Cook's not even a party" and that it was misleading and unfair to allow 

use of this single answer to one request for admission given Mr. Cook's 

other clarifying testimony. (RP 5115 at 20) (Excerpt beginning at 10:50 

a.m.). The issues regarding the propriety of plaintiffs proposed use of 

admissions by a non-party or a co-party, and hearsay issues, were argued 

extensively on May 16,2012. (RP 5116 at 1-18) 

Judge Lum initially ruled that the Cook admission may come in as 

rebuttal dependent upon the use of the deposition testimony by the 

defense. (RP 5116 at 19) (Excerpt beginning at 3:33 p.m.). However, " ... 

I don't think you get to anticipate in your case in chief what their case is 

until you actually hear their case .... [F]rankly, 1 think these admissions 

are going to come in in rebuttal anyway .... So I'm not going to allow it 

in your case in chief." (Jd.). "That will be my ruling, Counsel." (Jd. at 

20). Plaintiffs counsel asked to use the Cook admission in opening. (Jd.). 

The Court said "I don't think you can." (Jd.) . 
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On May 30, 2012, plaintiffs counsel sought to get it before the 

jury in a different way. The plaintiff was about to put her two accident 

reconstruction experts on the stand. Counsel argued ingenuously to the 

trial court that "Plaintiffs liability experts have reviewed Mr. Cook's 

written admissions and intend to rely upon them in their case in chief ... 

. " (CP 140).9 At the same time, plaintiffs counsel confoundedly argued 

that the defense could not use Cook's deposition testimony to clarify the 

subject because the use of the deposition is barred by the Deadman's 

Statute, RCW 5.60.030. (CP 141-142). Thus, the plaintiffs strategy was 

to lead the trial court into a ruling to get before the jury the single 

admission they viewed as favorable to them and exclude Cook's 

deposition testimony explaining his lack of knowledge. (RP 5/30 at 14-

19). 

Over defense objection, (RP 5/30 at 20-24), Judge Lum ruled that 

the Cook admission can be "presented to the jury as a basis for the 

expert's opinion. It can be shown to the jury as a demonstrative exhibit. 

It doesn't go back to the jury room, but you can mark it, you can put it up 

on the screen and they're, frankly, going to see it." (Jd. at 25) " ... I think 

the plaintiff is entitled to present that particular testimony in that way, but 

they're not allowed to actually admit it." (Jd. at 25-26). Judge Lum also 

9 Plaintiffs counsel did not disclose to the trial court that in fact her experts did not rely 
on the Cook admission. Mr. Jorgensen testified on cross-examination that he had not 
seen the Cook admissions until 2 weeks before trial and that he did not rely upon them 
for his opinions. Mr. Bruington was never asked about them by counsel. In response to a 
juror question, he stated that he relies upon physical evidence and his computer modeling 
for his opinions, not upon witness statements except to the extent that they might 
corroborate his fmdings. See discussion at pages 22-23 infra. 
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ruled that the defense would not be allowed to cross-exam the plaintiffs 

expert about the deposition testimony from Mr. Cook. "[C]an Mr. Olson 

then show the expert the deposition testimony to contradict the judicial 

admission ofMr. Cook and the answer is no." (ld. at 26). 

Judge Lum explained that he viewed Cook's response to the 

request for admission as "a judicial admission, that has never been 

withdrawn, I think that survives the dismissal of a case." (ld. at 27). 

Defense counsel asked pursuant to Evidence Rule 105 for an instruction 

that the jury should not use it against Westerfield. (ld. at 28). Judge Lum 

declined to give that kind of instruction at that time. (ld.). However, 

when plaintiffs counsel showed the admissions to the jury, Judge Lum 

asked plaintiffs counsel to clarify for the jury that these were not 

admissions of Westerfield. (RP 5/31 at 15). 

Bryan Jorgenson, the plaintiffs first accident reconstruction 

expert, took the stand the next day on May 31. Under direct examination, 

he testified that he had reviewed the requests for admissions answered by 

Mr. Cook and that they were part of the basis for his opinion. (ld. at 10). 

Plaintiffs counsel had the admissions blown-up as Trial Exhibits 128 and 

129 for visual effect and showed them to the jury. (ld. at 12-14). In 

addition, he asked Mr. Jorgenson to read them to the jury. (ld.). 

On cross-examination, Mr. Jorgenson testified that his report was 

dated January 29, 2002. (ld. at 28). He formed his opinions at that time. 

(ld.). He never saw the Cook admissions until approximately two weeks 

before trial. (ld.). He never mentioned the admissions in his report 
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because he did not know they existed. (Id.). His opinions were not based 

on Cook's answers to request for admissions. (Id.). 

Ward Bruington, the second accident reconstruction expert, took 

the stand next. Plaintiff s counsel never asked him about the Cook 

admission. Mr. Bruington testified to forming his opinions on the 

photographic evidence and the results of his computer simulation of the 

accident. (Id. at 59-160). In answer to questions from the jurors, he 

explained that his opinions are based on physical evidence and his 

computer modeling as the best evidence. He does not rely on testimony or 

statements of witnesses unsupported by such evidence. (Id. at 150). 

During the presentation of the defense case, defense counsel 

requested permission from the trial court to play the videotaped Sherman 

Cook deposition testimony. (RP 6/6 at 8) (Excerpt beginning at 8:57 p.m.). 

The trial court had reviewed the video the prior evening in chambers. (Id. 

at 4-8). The trial court ruled that the defense could use the video 

depositions (redacting some parts of it) pursuant to the authority of Civil 

Rule 32(a)(3). (Id. at 9-13). However, in addition to the Cook admission 

already presented to the jury, the plaintiff could use statements given by 

Mr. Cook to the police and shown to Mr. Cook during the deposition. The 

trial court observed that this statement to the police probably would not 

get into evidence but for the defense use of the deposition. (Id. at 11). 

The Court further ruled that the defense is entitled, at the close of the case, 

to a limiting instruction on the use of the Cook admission against the 
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defendant Westerfield. (Id. at 13). The Court gave such a limiting 

instruction. Jury Instruction No. 20. (CP 2307). 

During closing argument, plaintiff s counsel displayed the Cook 

admission to the jury again and argued from it. For example, counsel 

stated "[a]nd you have Mr. Cook's admission that 'I was knocked into 

Lamonte because Westerfield rear-ended me. '" Plaintiff s Closing (RP 

6/8 at 4 (Excerpt 1 beginning at 8:56 a.m.). He re-emphasized it in 

rebuttal as follows: "And I want to remind you that this is Mr. Cook's 

admission that because Richard Westerfield collided with your vehicle -

your vehicle collided with the rear-end of Becky Lamonte's vehicle, 

southbound 1-405 at the place, signed May 8th of 2000. Admit." 

Plaintiff s Rebuttal Closing (RP 6/8 at 26) (Excerpt 2 beginning at 11: 19 

a.m.)). 

V. SUMMARY OF ARGUMENT 

Litigants are required to raise their objections in a timely fashion 

or to consider them waived. Haywood v. Aranda, 143 Wn.2d 231, 19 P .3d 

406 (2001). Ms. Lamonte was required to timely object to a defense on 

the merits if she believed the "supposed" admissions were binding and 

conclusive. Her conduct over 12 years preceding trial is inconsistent with 

the assertion at trial that the "supposed" admissions are binding and 

conclusive. 

Civil Rule 36(b) and Santos v. Dean, 96 Wn. App. 849, 982 P.2d 

632 (1999) authorize the withdrawal of admissions pursuant to a two-part 
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test that focuses on serving the merits and prejudice to the party who 

sought the admissions. The first part of the test is satisfied because in 

upholding these "supposed" admissions it would practically eliminate any 

presentation of the merits of the case. Ms. Lamonte claims prejudice 

because the defendant was allowed to present his defense on the merits. 

This is not the prejudice contemplated by the rule. Ms. Lamonte could not 

show she was prejudiced in the presentation of her case on the merits 

because of reliance on the "supposed" admissions. 

Turning to the Cook issue, the admissions of a co-party or a former 

co-party dismissed out of the case are not admissible as substantive 

evidence against Mr. Westerfield. Jeslow v. Duncan, 125 Wn. 492,216 P. 

868(1923). The admissions of a dismissed co-party "went out of the case 

with him." !d. Any admissions of Mr. Cook are hearsay because they are 

not an admission of a party-opponent and no hearsay exception applies. 

Ms. Lamonte was allowed at trial to present the Cook "admissions" to the 

jury despite the foregoing. It was unpersuasive. Alleged error that does 

not affect the outcome is not prejudicial or grounds for reversal. Reid v. 

M-B Contracting Co., 46 Wn.2d 784, 285 P.2d 121 (1955). 

VI. ARGUMENT 

A. The Plaintiff Waived Any Right to Use the Uanswered 
Requests fOr Admissions Allegedly Served on Westerfield 
By Failing to Object to the Defense on the Merits fOr 12 
Years While Participating in Contested Proceedings. 
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Evidence Rule 103(a)(1) provides that "error may not be 

predicated upon a ruling which admits ... evidence unless ... a timely 

objection ... is made .... " Throughout these proceedings, the defense 

presented evidence on liability and damages on numerous occasions in 

discovery and in motion practice without objection from the plaintiffs 

counsel that it was barred by these outstanding requests for admissions. 

It was incumbent on the plaintiff to object before engaging in 

costly and contested pre-trial proceedings on liability and damages if it 

believed these subjects were precluded by the "default" admissions. In the 

absence of a timely objection, evidence may be considered on the merits 

by the trier of fact. The plaintiffs objections to the presentation of the 

defense evidence is waived if objection is not made specifically and 

timely. Tegland, 5 Washington Practice - Evidence Law & Practice § 

103.13 at 65. 

In Haywood v. Aranda, 143 Wn.2d 231, 19 P.3d 406 (2001), the 

Supreme Court explained how common law waiver can occur. First, it can 

occur by a party's assertion of a position in litigation that is inconsistent 

with its previous behavior. !d. at 239. Second, it can also occur if the 

party's counsel has been dilatory in asserting the position. Id. As was a 

similar circumstance in Haywood, Ms. Lamonte in this case knew or 

should have known of the requests for admissions and that they were 
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outstanding. Nonetheless, she never made inquiry about them and 

proceeded with the case as if they did not exist. "Unquestionably, this 

conduct is inconsistent with the present assertion of ... the plaintiff [that 

the requests are binding and conclusive]." Id. 

The Court of Appeals, in Haywood, summed it up as follows: " 

[L litigants are required to raise their objections in a timely fashion or to 

consider them waived in numerous other contexts. . .. [T]his case falls 

into that category." Haywood v. Aranda, 97 Wn. App. 741, 744-745, 987 

P.2d 121 (1999). See also, Stratton v. Us. Bulk Carriers, Inc., 3 Wn. 

App. 790, 794, 478 P.2d 253 (1970) (the issue has been impliedly 

withdrawn; the waiving party's sUbjective intent is not material; by its 

manner of conduct and its briefing to the court, the court and counsel were 

understandably led to believe that the issue belatedly raised did not exist); 

Friese v. Adams, 44 Wn.2d 305, 307-308, 267 P.2d 107 (1954) (waiver 

from failure to raise issue in briefs to the court, in oral arguments to the 

court and in participating in court proceedings without mention of the 

issue later asserted). 

Defense counsel argued waiver to both Judge McCullough and 

Judge Lum. (CP 23-35); (CP 153-162); (RP 5114 at 32-38). Judge 

McCullough did not respond to or address the argument. (RP4/20 at 1-

20). Judge Lum did not reach it because he determined there was no 
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prejudice from allowing withdrawal. (RP 5116 at 6-7) (Excerpt beginning 

at 3:28 p.m.). Nonetheless, "[t]he appellate court may affirm the trial 

court on any ground." State v. Gimarelli, 105 Wn. App. 370,376,20 P.3d 

430 (2001). 

B. The Legal Standard Under Civil Rule 36(b) Mandated the 
Trial Court's Ruling Precluding Use ofthe Allegedly 
Outstanding Requests for Admission. 

Judge Lum properly ruled based on the two part test under CR 

36(b). In Santos v. Dean, supra, the Court of Appeals followed federal 

authority that the proper approach to the question is to apply the "two part 

test" under CR 36(b), rather than an excusable neglect test. "Under this 

test, the court answers two questions: (l) whether permitting the 

extension subserves the presentation of the merits of the case; and (2) 

whether the extension will prejudice the opposing party." [d. at 858-59. 

The first half of the test is satisfied when upholding the admissions 

would "practically eliminate any presentation of the merits of the case." 

Hadley v. United States, 45 F.3d 1345 (9th Cir. 1995). See also Pleasant 

Hill Bank v. United States, 60 F.R.D. 1 (W.D. Mo. 1973) for its 

observation on the first part of the test that the failure to timely respond to 

requests for admissions should not operate to "produce an unjustified 

suppression of the merits, a result which we find unacceptable." [d. at 4. 

Prejudice relates to the difficulty "caused by the unavailability of 

key witnesses, because of the sudden need to obtain evidence with respect 

to the questions previously deemed admitted." Santos v. Dean, supra 96 
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Wn. App. at 860 citing and quoting from Hadley v. United States, 45 F.3d 

1345, 1348 (9th Cir. 1995). "The necessity of having to convince the trier 

of fact of the truth of a matter erroneously admitted is not sufficient." Id. 

at 859 quoting from FDIC v. Prusia, 18 F.3d 637, 640 (8th Cir. 1994). 

"The prejudice contemplated by Rule 36(b) is 'not simply that the 

party who obtained the admission will now have to convince the 

factfinder of its truth." !d. at 860 quoting Hadley.lO There is no 

prejudice when the plaintiff did not rely on the "supposed admission." 

See 3A Tegland, Washington Practice - Rules Practice 778 (2006 ed.) 

citing Coleman v. Altman, 7 Wn. App. 80,497 P.2d 1338 (1972). 

Ms. Lamonte identifies the prejudice as her inability to state in 

opening that liability was admitted. Brief of Appellant at 24. She claims 

prejudice because the defendant and the defendant ' s accident 

reconstruction expert were permitted to testify in opposition to her theory 

of events. Id. She claims prejudice because the defense was allowed to 

argue their evidence in closing. Id. She claims prejudice because the trial 

court would not give her proposed jury instruction containing the 

admissions. Id. This is not the prejudice contemplated by the standard 

under Rule 36(b). Judge Lum had a proper grasp of the legal standard 

and properly exercised his discretionary authority in the manner directed 

by CR 36(b) and Santos. 

10 Ms. Lamonte concedes that this is the prejudice contemplated by the rule . Brief of 
Appellant at 36. 
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In Coleman v. Altman, 7 Wn. App. 80, 497 P.2d 1338 (1972), this 

Court analyzed an inadvertent failure to respond to requests for admissions 

in accordance with these principles underlying Civil Rule 36(b). "Rules of 

court are intended to promote and not to obstruct the administration of 

justice and thus enable the Court to do substantial justice rather than to 

decide cases upon technicalities which have no relationship whatever to 

the rights of the parties to the litigation." Id. at 85 citing to federal 

authorities. "The admissions cannot be taken as controlling. Decisions 

should not be based on mere matters of pleadings or technical admission." 

Id. at 86. 

Indeed, the proper focus is on the merits and prejudice not upon 

the reasons for why the requests went unanswered. Judge McCullough did 

not have that focus when he ruled. II Judge Lum, as the trial judge, had the 

authority to correct this ruling at trial. 

A pre-trial ruling on the admissibility of evidence or the exclusion 

of evidence, by a different judge is not binding on the trial judge. The trial 

judge controls the trial and may reach his or her own independent opinion 

as to what the law permits. State v. Kinard, 39 Wn. App. 871, 873, 696 

P.2d 603 (1985). A court's ruling on the admissibility of evidence may be 

changed at any time before entry of judgment. Id. A trial judge has 

authority to reconsider a prior ruling or correct a prior mistake. In re 

II With a sanction as severe as deeming such requests admitted, the trial court should 
make formal findings on the issue of prejudice, the effect on the merits of the controversy 
and why an alternative sanction is not appropriate. Such fmdings are necessary for 
proper appellate review. See e.g., Asea, Inc. v. Southern Pacific Transportation Co., 669 
F.2d 1242 (9th Cir. 1981). 
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Estate of Jones, 170 Wn. App. 594, 606, 287 P.3d 610 (2012) ("Judge 

Peters was not foreclosed by Judge Gavin's earlier ruling."). 

Ms. Lamonte argues that Judge Lum had no authority to reconsider 

Judge McCullough's decision. Her argument is wrong and inconsistent 

with the authority cited above. "A judge may reverse or modify a pretrial 

ruling at any time prior to the entry of final judgment. . . . When this 

happens, a party must demonstrate the trial ruling itself was erroneous in 

order to secure a reversal." Adcox v. Children's Orthopedic Hospital, 123 

Wn.2d 15, 37, 864 P.2d 921 (1993). The trial judge has the ultimate 

responsibility for the fair presentation of the evidence at trial. Ms. 

Lamonte has the burden to demonstrate that Judge Lum abused his 

discretion under the Civil Rule 36(b) standard. 

As Judge Lum observed, the practical effect of allowing the 

deemed admissions to stand was to "eviscerate" the defense. The Court of 

Appeals, in Santos, made a similar observation. The "practical effect of 

denying an extension for filing the admissions . . . would be equivalent to 

the ultimate sanction of denying ... a defense." Santos v. Dean, supra 96 

Wn. App. at 860. "It is not proper use of CR 36 to request an adversary 

to admit, in effect, the truth of the assertion that he should lose the 

lawsuit." Thompson v. King Feed & Nutrition, 153 Wn.2d 447, 460-61, 

105 P.3d 378 (2005) quoting from Reid Sand & Gravel v. Bellevue 

Properties,7 Wn. App. 701, 704, 502 P.2d 480 (1972). 

This problem on similar facts was addressed by the Eleventh 

Circuit in Perez v. Miami-Dade County, 297 F.3d 1255 (11 th Cir. 2002). 
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In Perez, the plaintiff served the defendant with the complaint along with 

requests for admissions (seeking admissions to the allegations of the 

complaint).12 The defendant answered the complaint denying the material 

allegations, but overlooked the Request for Admissions. 

The case proceeded without mention of the requests served with 

the complaint. Ultimately, the plaintiff moved that the matters should be 

deemed admitted because the defendant had not responded to the requests. 

The federal district court deemed many of the requested items admitted for 

failure to timely respond. 

The Perez court reviewed the issue under the abuse of discretion 

standard and the two-part test set forth in Civil Rule 36(b). Id. at 1262. 

Rule 36(b) grants the trial court discretion but then specifies exactly how 

that discretion is to be exercised. Id. at 1265. "Rule 36(b)'s two-part test 

is much more than merely horatory; it emphasizes the importance of 

having the action resolved on the merits, while at the same time assuring 

each party that justified reliance on an admission in preparation for trial 

will not operate to his prejudice." Id. "We hold, therefore, that a district 

court abuses its discretion under Rule 36(b) in denying a motion to 

withdraw or amend admissions when it applies some other criterion 

12 The Perez court opined that it is inappropriate to serve requests for admissions with the 
complaint. It is too early to perceive what facts should be contested. It is inappropriate 
to re-serve the complaint in the form of admissions in order to require the defendant to 
deny eve!), paragraph of the complaint that it has already denied. Use of the rule in this 
manner is harassment, in the "wild-eyed hope" that the other side will fail to answer. !d. 
at 1268-1269. 
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beyond the two-part test - or grossly misapplies the two-part test III 

making its ruling." !d. 

"Perez unconvincingly asserts that he relied upon the admissions in 

his preparation for trial, an astonishing claim in light of the facts. The 

allegations of the complaint were denied from the very beginning and 

throughout the proceeding. The plaintiff knew from the very beginning he 

would have to prove his claim and had been engaged in discovery on the 

issues all along. Moreover, if he was not ready to proceed to trial, the 

court could have extended the deadlines." Id. at 1267. 

Ms. Lamonte's arguments on appeal and before the trial court are 

astonishing for the same reason given her 12 year work-up of the case 

with multiple experts on liability, causation and damages with never a 

word about the requests for admissions until the eve of trial. She knew 

she had to prove her claim all along, engaged in extensive discovery and 

was ready to go on the trial date. She never sought any extension of the 

trial date because she was fully ready to proceed without regard to the 

requests for admissions. 

Ms. Lamonte claims other errors based on the "supposed" 

admissions. She assigns error to permitting defense testimony on the 

merits from Richard Westerfield and Charles Lewis (the defense accident 

reconstruction expert). Brief of Appellant at 2-3. She assigns error to 

allowing defense counsel to argue the defense evidence in closing. Id. 

She also assigns error to the trial court's failure to give her proposed jury 
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instruction containing the admissions. Id. There was no error in these 

particulars because there was no error in allowing a defense on the merits. 

C. The Trial Court Also Did Not Error in Precluding Mention 
ofthe Cook "Admission" in Opening Statement. 

Mr. Cook was a co-party at the commencement of the case. 

However, he later settled and was dismissed from the case. He was not a 

party at the time of trial. His admissions either as a co-party or a non-

party are not admissible against Mr. Westerfield. 

"Where the interest or liability of coparties IS several, the 

admissions of one are not competent against the other." Jeslow v. 

Duncan, 125 Wn. 492, 493, 216 P. 868 (1923). If Mr. Cook had been a 

party at trial, his admissions were admissible against him "but the court 

must admonish the jury against whom the evidence may not be considered 

[i.e., Mr. Westerfield]." Id. When the suit was discontinued as against 

Mr. Cook, his admissions were incompetent as substantive evidence in the 

case. "The entry of a discontinuance as to a particular party renders his 

admissions incompetent." Id. The admissions of a dismissed co-party 

"went out of the case with him." Id. 13 

The Cook "admission" was not usable in opemng for another 

reason. It was hearsay. "Admissions obtained under Rule 36 may be 

13 The federal rule is the same. Admissions of a party do not bind a co-party. Wright & 
Miller, Federal Practice & Procedure § 2264 at 580. 
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offered in evidence at the trial of the action, but they are subject to all 

pertinent objections to admissibility that may be interposed at trial. 

Wright & Miller, Federal Practice & Procedure at § 2264 at 571. "It is 

only when the admission is offered against the party who made it that it 

comes within the exception to the hearsay rule for admissions of a party 

opponent." Id. at § 2264 at 571-72. 

Sherman Cook is not a party at trial and the admission is not 

offered against him. Therefore, Evidence Rule 801(d)(2) is inapplicable 

because it is not an admission of a party opponent and the admission is not 

being offered against that party. Rather, it is a hearsay statement being 

offered against a party who did not make the statement and it is being 

offered without opportunity for cross-examination. 

The only potentially applicable hearsay exceptions are Evidence 

Rule 804(b)(I) for former testimony and 804(b)(3) as a statement against 

interest. Rule 804(b)( I) does not apply because the statement was not 

given in a deposition where Westerfield had the opportunity to develop the 

testimony by direct, cross, or redirect examination. Rule 804(b )(3) also 

does not apply because it is not against Cook's interest to admit that he 

collided with Lamonte because Westerfield collided with him.14 

L4 Ms. Lamonte concedes this point. (CP 140 at line 23). 
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Additionally, the admissions read as a whole show that Cook is not sure 

what happened and this is confirmed in his deposition. 

The trial court had authority under Evidence Rule 103(c) to 

prevent counsel from suggesting to the jury in opening facts that would 

otherwise be inadmissible. Tegland, 5 Washington Practice - Evidence 

Law and Practice § 103.22 at 96 (5th ed. 2007). In addition, counsel had a 

broad responsibility to keep inadmissible evidence from being suggested 

to the jury by any means. Id. at 95. "Tactics designed to reveal 

inadmissible information to the jury are subject to challenge under Rule 

103 and may raise ethical questions as well." Id. at 95-96. In this case, 

plaintiff s counsel's tactic to reveal this inadmissible information through 

direct examination of his expert (who did not rely upon the information for 

his opinions) and then arguing it to the jury as stand-alone evidence is 

what Tegland describes as "borderline practice." Id. at 96. 

Even if we were to assume any error which did not occur, it was 

immaterial because during the course of the trial, the plaintiff was allowed 

to present the Cook admission to the jury, to blow it up on post-it boards, 

to have it read to the jury and to argue from it during closing. The Cook 

"admissions" were unpersuasive and did not materially affect the merits of 

the controversy. Alleged error that does not affect the outcome is not 

prejudicial or grounds for reversal. Reid Co. v. M-B Contracting Co., 46 
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Wn.2d 784, 791, 285 P.2d 121 (1955); Silves v. King, 93 Wn. App. 873, 

885, 970 P.2d 790 (1999). 

D. The Trial Court Did Not Err in Permitting the Defense to 
Present the Cook Videotaped Perpetuation Deposition. 

Sherman Cook was in poor health in 2001. He was on kidney 

dialysis. Both kidneys had failed. He had a heart valve replaced. His 

ability to walk was severely limited. He had partial eyesight. Counsel in 

this case, for all parties, preserved his testimony by video deposition for 

use at trial because of his serious medical condition. All parties were 

represented by counsel. Mr. Cook died before trial. 

Civil Rule 32(a)(3) provides that "[t]he deposition of a witness, 

whether or not a party, may be used by any party for any purpose if the 

court finds: (A) that the witness is dead .... " Evidence Rule 804(b)(1) 

provides that the hearsay rule is inapplicable to deposition testimony taken 

in the course of the same proceeding if the declarant is unavailable. A 

declarant is unavailable ifhe or she is dead. ER 804(a)(4). 

Again, if there was any error in allowing · Cook's deposition 

testimony (which there was not), the plaintiff invited error by presenting 

the Cook "admission" to the jury in her case-in-chief under the guise that 

it was relied upon by her experts. The plaintiff s counsel then "piled it 

on" by cross-examining the defense accident reconstruction expert Charles 
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Lewis about the Cook "admission" creating a misleading impression. (RP 

6/4 at 72-73 & 94). Defense counsel objected strenuously to the one-sided 

use of the Cook "admission." (RP 6/4 at 64-69; 95-107). 

Judge Lum reviewed the video depositions in chambers prior to 

trial on June 6. He then explained that these are clearly perpetuation 

depositions. (RP 6/6 at 4) (Excerpt 1 beginning at 8:57 a.m.). This was 

not clear to him before. (Id.). Judge Lum summarized the deposition. 

(Id. at 6-7). Defense counsel renewed their request to play the deposition 

testimony to balance the testimony from Mr. Cook that had only been 

received in the form of this admission. (Id. at 7). Judge Lum allowed use 

of the deposition testimony and, in doing so, noted that plaintiff s counsel 

invited use of it by their use of the admissions and cross-examining the 

defense expert about it. (Id. at 9-13). 

E. The Case Authority Cited by the Appellant is Not Directly 
Relevant Because They Do Not Involve the Extenuating 
Circumstances Present Here and the Absence of Prejudice. 

Cases cited by Ms. Lamonte are distinguishable for various 

reasons. In Brook Village North Associates v. General Electric Co., 686 

F.2d 66 (1 st Cir. 1982),15 the requests for admissions were served on 

defense counsel. The defense did not respond for 9 months. When the 

defense did finally respond, the plaintiff immediately moved to strike and 

15 Ms. Lamonte cites and argues from this case at pages 33, 36 - 40. 
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the district court granted the motion and incorporated his ruling in the pre-

trial order. "This case therefore does not involve a single, technical 

default, or a default in which the plaintiff shares responsibility." Id. at 73. 

In this case, the plaintiffs were prejudiced from not upholding the 

admissions because they were not prepared to "present evidence to 

establish that the roof repairs described in the admission were consistent 

with the quality of roof called for in the contract." Id. at 74. 

In 999 v. C.I T Corp., 776 F.2d 866 (9th Cir. 1985),16 the defendant 

responded to the requests for admissions affirmatively admitting a letter 

constituted an agreement. Id. at 868. The district court denied CIT's 

motion to withdraw or amend its response made in the middle of trial. Id. 

at 869. CIT made the motion when 999 "had nearly rested its case." Id. 

"The record shows that 999 had relied heavily on the admission as proof 

of an agreement. The admission already had been shown to the jury 

through an enlarged duplicate with no objection made by CIT." Id. 

In Pedroza v. Lomas Auto Mall, Inc. et al., 258 F.R.D. 453 (D. 

New Mexico 2009),17 the defendant USAA affirmatively admitted that it 

was uneconomical to repair a damaged vehicle and that it did not repair 

the vehicle. Id. at 456. The district court found prejudice from the 

plaintiffs reliance on the affirmative admission "because [withdrawal] 

16 Ms. Lamonte cites and argues from this case at pages at 26,32,33,44, & 45. 
17 Ms. Lamonte cites and argues from this case at pages 42-44. 
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would come on the eve of trial, after discovery was closed, and two 

months after USAA had agreed that it would not withdraw the admission." 

Id. at 465. "USAA has had ample opportunity to withdraw its admission. 

Its decision to reverse course and seek withdrawal for a second time at the 

eleventh hour will cause substantial prejudice to the Plaintiffs." Id. at 467. 

" ... [T]he prejudice the Plaintiff would suffer would effectively prevent 

them from presenting their case with all the evidence they might have 

been able to marshal had USAA not followed the course it did." Id. 

"Granting USAA's request would in fact not serve to further resolution on 

the merits but would instead create an artificially unbalanced scenario 

favoring USAA rather than the Plaintiffs. USAA made the admission and 

then chose a course of action that would prejudice the Plaintiffs. Any 

burden should therefore fall on USAA and not on the Plaintiffs." Id. 

In Scott v. Greenville Housing Authority, 579 S.E.2d 151 (S.C. 

2003),18 the defendant had engaged in a practice of stonewalling discovery 

and not fully responding to discovery requests. The defendant was 

ultimately sanctioned by the lower court. With regard to the non

responsiveness to the requests for admissions, the appellate court observed 

that "[t]his record exemplifies a paradigm of contumacy and intransigence 

in the discovery arena. A review of the record does not reveal a paucity or 

18 Ms. Lamonte cites and argues from this case at pages at 46-47. 
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a modicum of response. The activity by GHA demonstrates a nihility in 

the discovery activity." Id. at 157. The appellate court found prejudice to 

the plaintiff because "[d]iscovery is the quintessence of preparation for 

trial and, when discovery rights are trampled, prejudice must be 

presumed." Id. at 158. The plaintiff needed the discovery to prove his 

case. "After the trial court allowed GHA to withdraw its admission, GHA 

continued to frustrate Scott's ability to present his case by first denying the 

existence ofthe hot water heater records and then surprising Scott with the 

records during the middle of trial." Id. 

In Switchmusic.com, Inc. v. Us. Music Corporation, 416 

F.Supp.2d 812 (C.D. Cal. 2006),19 the defendant never provided responses 

to requests for admissions served on counsel during the course of 

proceedings. The defendant took no action to move to withdraw or amend 

except to state in opposition to a summary judgment motion that it 

anticipated filing such a motion "as soon as procedurally possible." Id. at 

818-19. The motion was not timely filed. The district court never reached 

any analysis under Civil Rule 36(b). 

In Coca-Cola Bottling Co. of Shreveport, Inc. v. Coca-Cola Co., 

123 F.R.D. 97 (D. Del. 1988),20 the defendant affirmatively responded to 

request for admissions with answers drafted by counsel. The district court 

19 Ms. Lamonte cites and argues from this case at pages 25 and 45. 
20 Ms. Lamonte cites and argues from this case at pages 26,40 and 47. 
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declined to allow withdrawal of the admissions because the presentation of 

the merits would not be improved given the record as it existed supported 

the truth of the admissions. Jd. at 103-106. Furthermore, the plaintiffs 

would be prejudiced because they do not have the means to reorganize 

their strategy, witnesses and documents to meet the new factual issues. 

Additionally, the defendant precluded the plaintiff from doing discovery 

into the subject matter of the admissions because the admissions rendered 

such discovery unnecessary. Jd. at 106-08. 

This case does not present the same situations as the foregoing 

cases. Both parties were fully prepared to go to trial on the merits. The 

plaintiff did not raise or reveal the subject matter until 2 months before 

trial in a case that had been pending for an incredible 12 year period. As 

the Perez court said it is just "astonishing" for the plaintiff to even bring 

this up in light of these facts. 

F. Errors Prejudicial to Respondent on Remand.21 

1. Testimony Regarding Causation of Fibromyalgia 
(FM) Should Be Excluded as Speculative and 
Unscientific. 

Judge Glenna Hall ruled III 2002 that this testimony was 

speculative, unscientific and inadmissible under the Frye doctrine. 

Memorandum Opinion (CP 1043-1051) (copy in appendix). Judge Hall 

21 RAP 2.4(a) authorizes the appellate court to review acts in the proceeding below which 
if repeated on remand would constitute error prejudicial to the respondent. 

42 



observed that in reviewing the medical literature, she "was struck by the 

strength of the dispute in the [scientific] literature." (CP 1048 at lines 14-

15). At trial in 2012, Ms. Lamonte was relying on the same expert 

testimony of Drs. Robert Bennett and Paul Brown that she relied on in 

2002 and that was ruled inadmissible by Judge Hall. Judge Hall observed 

that Dr. Bennett testifies on causation to a "fifty-one percent certainty 

('reasonable medical probability') .. . . " (CP 1046 at line 18-19). Judge 

Hall pointed out that Dr. Bennett "attempt[ s] to describe a legal position, 

and in doing so, describers] it incorrectly. Dr. Bennett's declaration . .. 

attempts to discuss the law of causality." (CP 1048 at lines 23-24). 

General acceptance is the standard of admissibility not "reasonable 

medical probability." "The premise that in the context of a legal setting 

causality entails only 51 % certainty is simply incorrect." Riccio v. S&T 

Contractors, 56 Pa. D. & C. 4th 86 (2001) (copy in appendix at APP 015) 

cited by Judge Hall (CP 1050) and cited by the Court of Appeals in Grant 

v. Boccia, supra 133 Wn. App. at 184. Evidentiary preponderance is not a 

test of admissibility. Id. 22 

General acceptance of a scientific theory requires scientific support 

based on scientific studies that are generally accepted in the scientific 

22 General acceptance is a test of legal reliability based on a qualitative and quantitative 
review of the science to detennine the level of agreement or dissension within the 
scientific community. Brim v. State, 779 So.2d 427, 434-35 (Fla. App. 2000). 
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community. The Supreme Court explained in State v. Copeland, 130 

Wn.2d 244, 255-57, 922 P .2d 1304 (1996) how a scientific theory 

achieves a valid, scientific basis. The scientific process of validation of a 

theory requires the performance of multiple prospective epidemiological 

studies producing repeating results before valid scientific conclusions can 

be drawn. See, e.g., State v. Copeland, supra; Moore v. Harley-Davidson 

Motor Co., 158 Wn. App. 407, 419, 241 P.3d 808 (2010); Eakins v. 

Huber, 154 Wn. App. 592, 605, 225 P.3d 1041 (2010) (prospective, 

longitudinal studies are needed to understand fully the role of 

hypersensitivity reactions to coronary stents). In 2006, the Court of 

Appeals rendered its opinion in Grant v. Boccia, supra 133 Wn. App. 176 

(2006) concurring in Judge Hall's conclusions because there is insufficient 

scientific support for plaintiffs theory. 

At trial, Dr. Bennett continued to offer his personal opinion, to a 

"reasonable degree of medical probability" without sufficient scientific 

support for his opinion. (RP 5/21 at 99-171). "I mean, you can render an 

opinion in a court of law because it's a 51 percent. It's different from a 

scientific study. I think I tried to explain that before." (Id. at 126). Dr. 

Bennett acknowledged that we still do not have prospective studies that 

scientifically establish that trauma has a causal role. (Id. at 114; 120-24; 

130-32.). There is little evidence to support attributing symptoms to a 
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traumatic event based on the most recent studies - Tishler, Wynne-Jones 

and Gareth Jones. (Id. at 129-134) (copies of studies in the appendix at 

APP 040, 044, 047 & 052). 

Dr. Norton Hadler testified at trial on the science related to this 

syndrome and the problems it has created for individual patients and 

society generally. (RP 6/6 at 18-210) (Excerpt beginning at 8:57 a.m. to 

3:41 p.m.). He explained longitudinal prospective study techniques and 

how scientific study has established that there is little scientific evidence 

to support the plaintiffs theory. (Id. at 67-68). Dr. Hadler explained that 

the Gareth Jones study, published in 2011, the Wynne-Jones study, 

published in 2006, and the Tishler study, published in 2006 and updated in 

2010, all come to similar findings that road accident trauma was not 

associated with an increased rate of fibromyalgia. (Id. at 72-85). 

Dr. Frederick Wolfe testified on how the fibromyalgia diagnosis 

originally developed, the problems that emerged from it and the lack of 

good science related to it. (RP 617 at 4-60) (Excerpt 1 beginning at 9: 11 

a.m.). He explained that fibromyalgia is a somatic symptom disorder. (Id. 

at 51). What creates the disorder is debatable. (Id. at 54-55). He is not 

aware of any anatomical or biological explanation for the disorder. (Id. at 

55). There is not any good scientific evidence for the theory that 

accidents cause fibromyalgia. (Id. at 57). 
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The 2011 Gareth Jones Study is perhaps the most important study. 

(Id. at 57-58). They found that people who developed these symptoms 

were more likely to have psychosocial problems, personal problems, 

educational problems, psychological problems. (Id. at 58-59). The 

authors of this study concluded that when findings are adjusted for these 

confounding variables, then in general the evidence for symptom onset 

from a road traffic accident is removed. (Id. at 59). 

On cross-exam, Dr. Wolfe was asked about why so much 

insistence on science to be comfortable saying trauma causes 

fibromyalgia? (RP 6/7 at 132). He observed that "it depends on what 

the cost of being wrong is." (Id. at 132). Prematurely accepting causality 

can be harmful to both individuals and society. It encourages perceptions 

of disability without scientific basis and discourages recovery. "The 

hyperbole, litigation, compensation, and self-interested advocacy 

surrounding the functional somatic syndromes can exacerbate and 

perpetuate symptoms, heighten fears and concerns, prolong disability, and 

reinforce the sick role." Gardner, Fibromyalgia Following Trauma: 

Psychology or Biology?, Current Pain and Headache Reports 2000, 

4:295-300 (copy in appendix at APP 028).23 Furthermore, we have the 

23 "A reviewing court will undertake a searching review that is not confined to the record 
and may involve consideration of scientific literature." Grant v. Boccia, supra 133 Wn. 
App. at 179. 
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Frye doctrine because "the cost of being wrong" is too high to penn it 

something as serious as legal liability to tum on scientific debate in the 

courtroom. 

Physicians like Dr. Bennett who offer opinions on causation are 

giving scientific opinion, not medical opinion, without a scientific basis 

for the opinion. They are testifying to their belief in a yet unproven 

theory. The expert in the courtroom should be held to the same level of 

"intellectual rigor" required of a scientist in the field before being able to 

present his theory to a jury. Black v. Food Lion, Inc. 171 F.3d 308, 311 

(5th Cir. 1999). The answer to the causal question has not been detennined 

by science. Grant v. Boccia, supra 133 Wn. App. 176. 

Ms. Lamonte contends that Anderson v. Akzo Nobel Coatings, 172 

Wn.2d 593, 260 P.3d 857 (2011) overrules Grant. Anderson states that 

Grant is overruled to the extent inconsistent with the point made in 

Anderson that "Frye does not require that specific conclusions drawn from 

scientific data" must be generally accepted. Anderson, supra 172 Wn.2d 

at 611-12. Anderson merely states that an expert's conclusions drawn 

from a sound scientific foundation do not have to meet the Frye standard 

of admissibility. 

Grant is not inconsistent with that point. The expert's conclusions 

on fibromyalgia rendered in Grant were not based on scientific data and 
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study. In contrast, in the Anderson case the potential harm from exposure 

to the toxic chemicals at issue was scientifically established. The only 

question in Anderson was whether the exposure caused the harm in that 

specific circumstance. 

The Anderson case did not address the scientific knowledge related 

to fibromyalgia and its causes. Grant did; and, it remains the law in 

Washington. See Lake Chelan Shores Homeowners Association v. St. 

Paul Fire & Marine Ins. Co., 167 Wn. App. 28, 34, 272 P.3d 249 (2011). 

Grant succinctly stated the law in this state that causation evidence in 

support of a fibromyalgia claim is unscientific and inadmissible. Id.. 

Stare decisis dictates that courts follow earlier decisions when the same 

points of law arise again. Roberson v. Perez, 156 Wn.2d 33,123 P.3d 844 

(2005). 

An expert's self-proclaimed accuracy to a "reasonable degree of 

medical probability" is not sufficient. Yet, that was all Ms. Lamonte 

offered in this case in the form of Dr. Robert Bennett's testimony. It 

should not be allowed again if there is any remand in this case. 

2. The Trial Court's Instruction to the Jury on 
Apportionment of Fault was Error. 

Instruction No. 19 reads as follows: "Where the negligent conduct of 

two or more entities have combined to bring about harm to the plaintiff, 
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and one or more of the actors seeks to limit his liability on the ground that 

the harm is capable of apportionment among them, the burden of proof as 

the apportionment is upon each such entity." (CP 2306). The plaintiff 

proposed this instruction. (CP 2244). The defendant objected to it 

because it was an incorrect statement of the law, inapplicable to the case 

and improperly put a burden of proof as to apportionment on the defendant 

when there was no claim of divisible harm. (RP 617 at 151). 

In this case, the defendant Westerfield was not contending that any 

harm was divisible. Accordingly, this instruction should not have been 

given because it was inapplicable. The instruction could mislead and 

confuse a jury into believing the defendant Westerfield had the burden of 

proof as to apportionment with the result that he is 100% liable if he 

cannot segregate damages between the two alleged accidents. 

The jury apportions fault among at-fault entities pursuant to RCW 

4.22.070. See WPI 41.04 and Instruction No. 18 (CP 2305). "The 

defendant does not have the burden to prove divisibility or segregation 

under Tegman." Jane Doe v. Church of Jesus Christ of Latter-Day 

Saints, 141 Wn. App. 407,440-41,167 P.3d 1193 (2007) citing Tegman v. 

Accident & Med. Investigations, Inc., 150 Wn.2d 102, 75 P.3d 497 (2003). 

Segregation of damages is a role for the trier of fact. Id. at 441. 

Westerfield is the only trial defendant. Judgment may be entered against 
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him only for his proportionate share of any damages if there is any finding 

of liability against him. 

VII. CONCLUSION 

The Court did not error in precluding use of the "supposed" 

admissions by Westerfield because Ms. Lamonte waived the issue and 

there was no prejudice to the presentation of her case on the merits. The 

Cook "admissions" were not admissible as substantive evidence against 

Westerfield. Ms. Lamonte nonetheless was allowed to use the admissions 

against Westerfield in direct examination of her experts, in cross-

examination of the defense expert and in closing. The "admissions" were 

unpersuasive and immaterial to the outcome. The jury's verdict should be 

affirmed. 

Dated this2 ?day of March, 2013. 

AIKEN, ST. LOUIS & SILJEG, P.S. 

By~;l~ 
William A. Olson, WSBA No.: 9588 
David P. Hansen, WSBA No.: 10755 
Attorneys for Respondent 
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Fibromyalgia Following Trauma: Psychology or 
Biology? Report by Gregory C. Gardner, M.D. 

Does physical trauma lead to an increase in the risk of 
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GJ Macfarlane, AJ Silman, et al. 
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Associated? Report by Moshe Tishler, Ofer Levy, Ilya 
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1. That 'they were the owner o~ a. 1989 000 Metro, W ashingt.cm liceo.s~ plate i283DAG. 

• on May 30.1997 atapproximatcly l2!30p.m. 
. . 

2. That they were the opr:nror of the. 1989 GEO Metro, 1mteling soutbbound 011 1-405 lEt 

or near the 1-5 soUfhbound ~mmpinXingConnty, WashiDgtononMay 30,1997 at 

appIoximately 12:30 p.m.. 

3. That on May 30, 1997 at approximately 12:30 p.m., Sherman Cool< operated a 1984-

Volvo 240. W~binglon license plate #,BXB89"6, ttaveling 80~ on 1-405 at or 

near the 1-5 southbound exit tamp in King Corarty, Washington. 

4. That on May 30. 1997 at approxima:tely 12:30 p.m., Rebecca LaMcmte operated. a 

1994 CbryBler Concord. Wasbinman license p1afe i069FBX, traveling southbound Oil 

I-405 at or ne8t 'ftte 1-5 southbound exitnun,p in King County, Waslllngton.. 

s. TJ:at on May 30. 1997 at appro;rlmately 12:30 p.ro... the southbonnd trafiic on 1-405 at 

or near the 1-5 southbound eldt ISmIl in. King Cmmty, Washington came to a stop. 

6. 1ll.8t on May 36, 1997 at approlimately 12:30 p.m., Rebecca LaMonfe',s vehicle came 

to a stop on $Oufhbound 1-4{)S at or .near the 1-5 southbound exit l'8ll:Ip in.:King Cotmty, 

Washington. 

1. That OIl May 30, 1997 at appraXhnatety 12:30 p.m., Sheanan Cook's vehicle came to 

a stop an southbound 1-405 at or near the l·5 southboUDd exit rllIllp ill KfngConnty. 

Washington. 

8. That fuere WBS nothing obstructing your -v1.e-w of the stopped traffic on. southbound I. 

405 at or near the IwS s01Itbbound e:m!amp in. Xlng County, Washingtan on May 30~ 

1997 at approxi.mately12:30p.m. 

PJtOPOSED OlIDER. GRANTING l'LAlN'I'l:FF's MonON-TO 
DBEM::REQUES'rS FORADMISSION"PROPOUNDED 1'0 
DEFENDANTS 'WESTERPIBLD .AI>Mn-fBD..2 . 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1& 

19 

20 

21 

22 

23 

24 

25 

26 

~. Thai: fuere was nothing obstructing your view of Shennan. ~ok's 'Vdllcle on. 

soufhboundI-405 at or Dear the I-S"southbound exit ramp inKing COUIJ1y, Washington 

onMay 30. 1997 at approxiImdely 12;30 p.m. 

10. That there was nothing obstructing your view of Rebc:cca LaMonte's vehlcle on. 

saufubound 1405 at Ot llBat' the 1-5 southboUnd exit ramp in King County, Washington 

on May"30, 1997 at approximately 12:30 p.m. 

11. 'I'bBt on May 30, 1991 at approximately 1250 p.m.. you firlled to stop fur stopped 

traffic on ~uthbo'IID.d I..tWS at or neat the 1-5 southbound exit ra:tn.P in King County. 

Washington. 

12. That OD. Mity 3{), 1997 at approximately 12:30 p.m. ... your vehicle sfmck Shemum. 

Cook':;: vebicle prior to his ~ with Rebecca taMonte:3 vehiole on. sonfhbOlll1d IN 

405 at oruea:rilieI·S southbound exitI8lllp inEJng Conntyt Washlngton. 

13. That on May 30, 1991 at approximately 12:30 p.m... Sb.emum. Coole's vehicle collided 

With. the rear end of Rebecca LaMante' JI vehicle on sout"bbcmnd I--'WS at or near & I-S 

OOuthbotmdcxftDUllp inKiDgCounty, Washington. 

14. That· on. Ma.y· 3D, 1997 at appro:xima!dy 12:30 -p.m., yout: vehic10 strurik Sbmna:u 

Cook's vehicle, Shennan Cook's 'Vclrlcle collided with. 1he rear end of Rebecca 

LaMonte'g vebi~e on Iiouthbound. 1405 at or Dear fIle I-5 soUthbound eicit ramp in 

15. That on May 30. 1997 at. ap.PI~Y 12:30 p.m., prior to Shennan Cook's ve1Uclc 

striIring Rebecca LaMonte's vehicl~ yotlr vehlcle sfruck-SbemJ8D coo~s vehicle on 

southbound I-405 at or near the {-5 souf:hbound exit ramp iii King Connty. 

Washington. 
PROPOSED ORDER cmJI.lIfllN"G PLADmPP'S MOTION TO 
DEBMREQDESTS FOlt ADMISSION PROPOUNDED TO 
DEffiNDANTS WESTERl<IELD ADMITTED- 3 
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1 

2 

3 

4-

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16. That there were no emergent or unusual circamstances at the time of the collision 

between yO\11" vehicle and Shec:nan Cook's vehicle on May 30t 199.7 at apprmdtnately 

12:30 p.m. 

17. That on May 30, 1997 at approxmiately 12;30 p.m., Rebecca LaMonte was the driver 

of her vehicle during the subject <:ollisionon southhound 1-405 at or near the I-5 

sotIthbonnd exit ~p inKing County, Wasbington. 

18. That on May 30" 1991 at approximately 12!30 p.1n.. Rebecca LaMon~ sustained . . 

injuries l3$ a result of the snbject collision on sou1'hbolIIld l-405 at or near the 1-5 

southbound exit IaIllp m King County, Waslrlngton. 

15 20, That as a result of the rear end collision between ~.tm811 Cook's vebicle and 

16 Rebecca LaMonte's vehicle on May 30. 1997 at approximately 12:30 p.m., she 

17 sustained mjUI:ies to her neck and/or back. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

22. That Rebecca LaMonw was in no 1\'aY respo.!lS101e, not neg1i.,,~ in any lllBlUlert for 

the rear end collision in which you. were involved on May:W, 1997 at approxllllat.ely 

12:30p.m. 

PROPOSED ORDER GRANTING PLAINTIFF'S MonON TO 
DEEM REQUESTS FOR ADMISSION PROPOUNDED TO 
DEFENDANTS WESTERFIELD ADMIlTBD- 4' 

ORIGINAL 
'. 
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1 23. That 1here are nO other persons liable for the iQjuries sustainod by Rebecca LaMonte 

2 

3 

4 

5 

6 

7 

- 8 

9 

1Q 

11 

12 

14 

15 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

as a result offue teEll" end collision between yourvehlcle. Sherman Cook's vehicle. and 

h~vehicl~ on Mar 30, 1997 at approxinlat:ely 12:30 p.m. 

24. That service and process were correct and proper. 

DATED1his ;Zo~ay of~ 2012. 

~\ 

Presented by: 

PROPOSED ORDER GRANl'mG l'!.A1NnPF'S MOTION TO 
DEEM REQUESTS FOR ADMISSION PROPOUNDED TO 
DEFENDANTS WESTERr:IELD .AJ.)MlTfED- 5 
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FIL ED 

02 FEB 19 PM ~:~6 
. :\i~iG CJUHTY 

SUPE~iU~ COURT CLERK 
KWT. T-IA 

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

REBECCA LAMONTE, 

Plaintif.4 

v. 

SHERMAN COOK. et aI, and 
RICHARD WESTERFIELD, et ai, 

Defendant. 

~ NO. 00-2-06015-7 KNr 
) 
) 
) MEMORANDUM OPINION 
) 
) 
) 
) 
) 
) 

----------------------) 
This court has been asked to exclude evidence regarding the causation of plain tiff'sfibromyalgia 

15 on the ground that this evidence is based on a novel scientific theory not generally accepted in the 

16 relevant scientific community. In short, defendants ask this cotirtto apply the analysis of Frye \". United 

17 States, 295 F. 1034 (D.C, Crr, ) 923) to the proffered evidence and reject it on that basis. 

18 A hearing was held on February 15,2002, at which the coun considered the declarations and 

19 attachments submitted by the parties, the arguments of counsel, and an additional trial-level case 

reviewed bytbe court. I Following the hearing, defendants submitted an additional case. 2 Upon inquiry 
20 

by the court. the parties agreed that they had submitted sufficient material for the court to render a 
21 

decision on the motion. 

22 1. Opinion Evidence Offered 

23 Plaintiffs seek to have testimony from various witnesses claiming expertise in medicine, medical 

24 research, pain disorders, rehabilitation, and the like regarding the plaintiffs diagnosed fibromyalgia. 

25 speci lically. opinion testimony that the auto accident alleged in this case caused plaintiff's fibromyalgia 

26 
27 IRiccio l'. S & T Contractors, 2001 WL 1334202 (Pa. Court ofConunon Pleas, June 22. 2001) 

2Young l', Hickory Business Furniture, 353 N.C. 227.538 S.E.2d 912 (2000) . 
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1 syndrome. Among the listed experts is plaintiffs treating physician, a rheumatologist who h,as indicated 

2 he works extensively in the area of fibromyalgia syndrome. 

3 
There appears to be no dispute, at least for the purpose ofthis motion, that plaintiff suffers from 

fibromyalgia syndrome. 
4 

2. Procedural Aspects 
5 

As a motion to detennine a preliminary question of admissibility, this motion is subject to the 

6 requirements ofER 104 Cal. The court must therefore determine, by a preponderance standard, whether 

7 a pany has met its respective burden. In this instance, the defendant must show that Frye is applicable 

g to the question before the bar. If so, then the burden shifts to the plaintiff to show that the,Frye 

9 standards have been satisfied. ' The court must make an additional inquiry under ER 702 regarding 

10 admissibility of the proffered evidence. 

11 
The fact that each party's burden must be met by a preponderance standard does not govern the 

underlying determination if Frye applies; i.e., "general acceptance" is not found by a fifty-one percent 
12 

acceptance leveL Rather, the principles of FI)·e analysis as set forth in the numerous Washington cases ' 

13 delineating Frye'govern this court's ruling. 

14. 3. Applicability of Fryt! 

15 PlaintitThas argued that because, in her view. a c.ausallink bet\veen fibromyaIgia and physical 

16 trauma bas long been posited, the theory on which the opinion testimony is based does not consti tute 

17 novel scientific evidence. 

IS 
The court finds that Frye does apply in this case. The proffered evidence is not merely a new 

application of an accepted theory or method, as in Noltie, noris it based on the witness's "own practical 
19 

experience and acquired knowledge" as that concept was used in the cases cited by plaintiff. Those 

20 cases involved opinion testimony not based onscienlific knowledge, butratheron such areas as footprint 

21 traclcing by an experienced police officer;as in Ortiz. Similarly, this case does not involve an opinion 

22 that an accepted treatment should have been differently applied. as in Reese v. Stroh. 

23 The case at bar goes to the very heart of the questions regarding the scientific analysis of the 

24 causal relationship between physical trauma and fibromyalgia, casting much more than an "aura" of 

science about the question. 
25 

The court agrees with defendant that, at least as to the threshold question of Frye applicability, 
26 

the Washington appellate decision in Ruff\'. DU comes closest to the mark. In that case. the plaintiff 
27 

28 MEMORANDUM OPINION - 2 
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1 sought to admit testimony that short-tenn exposure to ambient chemicals had caused her porphyria. In 

2 Ruff, as in this case, the gravamen of plaintiffs action was a theory of causation of a disease or condition 

3 (hat defendants argued was not generally accepted in the relevant scientific community. The court 

affinned the trial court's exclusion of the testimony under Frye. 
4 

Plaintiff also argues that fibromyalgia cases involving causation issues have been common 
5 

throughout the United States since 1985, compilingjury verdicts and listing cases that her counsel and 

6 others have brought before juries. P]aintifl' does not, however, set forth any trial court or appellate 

7 decisions-in whichFl}'e orits applicability to the causation offibromyalgia have been di (ectly analyzed. 

8 In WaldorfCo1p. v.lndustrial Commission. an 1 llino is Worker Compensation case supplied by 

9 plaintiff. the TIIinois appellate court found sufficient evidence in the record to support a finding of 

10 causation in the worker compensation setting. There had been no attempt to exclude the evidence under 

either Ffye or Daubert. A second case, this time from the U.S. District Court for the Northern District 
11 

ofIowa (Johnson v. Acting Commissioner of Social Security) was also a benefits case, and appears to 
12 

have been cited to this court merely for a footnote suggesting that fibromyalgia is "usually caused by 

13 some type oftraum~" since the court itself said its scope was limited to whether the Secretary's decision 

14 was supported in the record as a whole:. The source of this footnote is not evident, and this court gives 

15 this footnote little weight. Plaintiff supplied a third case,; youngl'. Hickory Business Funritllre, another 

16 benefits case. The opinion of the North Carolina appellate court did suggest that an opinion that 

17 fibrornyatgia was caused by workplace injury was admissible, but defendants have submitted the opinion 

ofthe North Carolina Supreme Court overturning the appellate decision onjust that point, pointing out 
18 

that plaintiffs rheumatology expert bad based his opinion regarding causation solely on the fact that 
19 

plaintiffhad not suffered from fibromyalgia prior to her accident and developed it afterward. 
20 

21 

Plaintiff has not pointed to any reported case in which a Frye analysis regarding an opinion 

concerning the causation of fibromyalgia was requested but denied on the basis that it was not a novel 

22 scientific theory. 

23 For all these reasons, then, the court has determined that Frye applies. and that the burden shi fts 

24 to plaintiff to show that the theory of causation by physical trauma is generally accepted in the relevant 

scientific community. 
25 

26 

27 

4. Is the Causation Theory Generally Accepted? 
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1 Both Fryl8 and ER 702 require the court to act as a gatekeeper when science enters the courtroom. 

2 For example. in Cauthron. the court held that 

3 

4 

5 

6 

Under Frye, acourt is to. detennine iflhe evidence in question has 
a valid, scientific basis. Because juoges do not have the expertise 
required to decide whether a challenged scientific theory is correct, we 
defer this judgment to scientists. This in~uiry turns on the level of 
recognition accorded to the scientific principle involved-we look for 
general acceptance in the appropriate scientific community. See Jones 
}'. United SLates, 548 A.2d 35, 42 (D.C.1988). If there is a significant 
dispute between qualified experts as to the validity of scientific evidence, 
it may not be admitted. 

7 State\'. Cauthron. 120 Wn.2d 879,887,846 P.2d 502 (1993). 'This analysis differs from Daubert by 

8 not pennitting or requiring the judge to evaluate the science, just to. determine its validity from its 

9 general acceptance. 

10 In the present case, defendant argues that not only does a significant dispute exist as to the 

11 causation offibromyalgia, but plaintiff's experts have no scientific basis at this time for opining that 

physical trauma causes fibromyalgia. Plaintiff. on the other hand, sets forth declarations and deposition 
12 

c?,cerpts that she argues make clear that this causation theOry is generally accepted in medicine. 
13 

5. Declarations of Plaintiff's Experts 
14 Dr. Bennett's declaration states that h~ is a rheumatologist with a significant practice in 

15 fibromyalgia and substantial expertise in the area .• It is his view that physical trauma is "clearly" one 

16 oftbe major initiating causes offibromyalgia He bases this opinion on clinical.experience. which he 

17 says "strongly supports the proposition that physical trawna can and does cause fibromyaJgia to 

18 develop." He appears to differentiate between clinical knowledge regarding causation, which he 

indicates requires a fifty-one percent certainty ("reasonable medical probability''') and scientific certainty, 
19 

whichrequires ninety-five percent certainty. He goes on to say, "In medical science. when asking causal 
20 

questions. we mosffrequently focus on the pathophysiology question: what is it that phystcal trauma 
21 does to produce fihromyalgia." but in the numerous contacts he has had with "physicians evaluating and 
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1 causation: namely, one that stresses the consistency and strength of association, dose-response 

2 relationship, and biologic plausibility. As an exampi~, the signers of the Additional Comments cite tile 

finding of a causal relationship between the use ofNSAIDs and gastric ulcers, which used "case-control 
3 

studies and biologic plausibility." Under that model, he says, there can be no doubt 1hat fibromyalgia 
4 

is caused by physical trauma. He appears to criticize the Consensus Report for its emphasis on scientifi c 
5 

causality. 
6 Like virtually all the other declarants proposed by plainti ff in response to defendant's motion, 

7 Dr:, Bennett indicates that the Buskila study presents the C<final compelling p.iece of evidence," and 

8 dismisses B uskila' s own later reservations concerning causation as just a desire for scienti fie certainty. 

9 Likewise. he criticizes White as suffering from a researcher's compulsion for certainty. 

10 
Dr. Bennett, while testifying that from a clinical standpoint the causal theory is g~eraUy 

accepted, does concede that the pathophysiology and etiology of fibromyalgia are not yet known. 
11-

Dr. Brown, also a rheumatologist with an extensive background as a clinician in fibromyalgia. 
12 

bases his opinion that fibromyalgia is commonly caused by physical trauma on his own clinical 

13 experience, the Buskila study. and consistent case reports in the merucalliterature going back many 

14 years. He describes his methodology in arriving at a causality opinion (on a ''more likely than not" 

15 basis) as based on the Vancouver Consensus group's approach. He also appears to believe that those 

16 who disagree with tne causal relationship are simply looking for scientific certainty. In his declaration 

t 7 he says those who disagree "are seeking a greater degree of certainty ('definitive proof) than reasonable 

medical probability." In an excerpt from Dr. Brown's declaration submitted by defendant, he testified 
18 

that ·'we need more studies but that [the Buskila] study is excellent and the preponderance ofe,;idence 
19 

in the study does appear to suggest strongly that trauma can cause fibromyaIgia:' The later article by 

20 Buskila. he agreed. did reaffinn that the authors still could not prove that trauma causes fibromyalgia 

21 "at a scientific level, 9D percent or more." 

22 Other declarations submitted by plaintiff take the same position. Dr. Beaton's declaration 

23 describes the methods used to evaluate the range of medical and statistical evidence use to determine 

. 24 the issues under investigation and sets forth the AHCPR standards for evaluating medical evidence. He 

characterizes the Buskila stlldy as Type II, though Dr. Walker argues that it more accurately belongs at 
25 

LevellY. 
26 

6. The Literature 
27 

28 MEMORANDUM OPINION - 5 
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1 Both parties have submitted copies of much ofthe relevant literature. The court has reviewed 

2 the following: 

3 1. "The Fibromyalgia Syndrome: A Consensus Report on Fibrornyalgia and Disability 
2. Fibromyalgia Fact Sheet submitted by defendant 

4 3. Wolfe, "For Example Is Not Evidence: Fibromyalgia and the Law:' Journal of 
Rheumatology, May 2000 

5 4. White, Carette. Harth, and Teasell, "Trauma and Fibromyalgia: Is There an 
Association and What Does It Mean?" Seminars in Arthritis and Rheumatism, vo1. 29, 

6 no. 4, Feb. 2000 
5. "Fibromyalgia Consensus Reports: Additional Comments," Jour. Of Clinical 

7 Rheumatology, v. 3, no. 6, Dec. 1997 
6~ Buskila. et aI, "Increased Rates of Fibromya19ia Following Ceryical Spine Injury," 

Arthritis & Rheumatism. v. 40, no. 3, March 1997 
8 7. Waylonis and Perkins, "Post-Traumatic Fibromyalgia" 
9 8. Greenfield, et aI, "Reactive FibromyaIgia Syndrome" (1991) 

9. Wolfe, F., "Post-Traumatic Fibromyalgia: A Case ReportNarrated By the Patient" 
(1994) . 

10 10. Chaitow, Fibromyalgia S.\l1fdrome.~ A Practitioner's Guide To Treatment, 2000 

11 11. ~~d~). A multidisciplinary approach to treating fibromyalgia:' 1992 
12 12. Buskita and Neumann, "Musculoskeletal Injury as a Trigger for Fibromyalgial 

Posttraumatic Fibromyalgia,"2000 

13 
The court notes at the outset that none of the. experts. including Dr. Walker, have 

testi tied that any rigorous studies other than Buskila exist. Moreover, little new has appeared 
14 

in the literature since the publication of the Vancouver Consensus report. In reviewing tbe 
15 

materials cited above, the court was struck by the strength ofthe dispute in the literature. The 

16 White article is particularly instructive in this regard. Apart from the nmnerous citations (0 

17 articles taking disparat"epositioDS regarding tbe association between trauma and fibromyalgia. 

18 the authors' conclusion questions whether there is enough evidence even to conclude that an 

19 association exists. 

20 The court also notes that much ofthe material submitted by both sUles, but particularly 

by plaintiff, deals more with the legal dispute than with the science. The authors of the 
21 

Addllional Comments, for example, state that they are writing because they are concerned 
22 

about misuse of the Consensus Report by readers, including compensation insurers. They 

23 attempt to describe a legal position, and in doing so, describe it incorrectly. Dr. Bennett's 

24 declaration also attempts to discuss the law of causality. While it is clear that these experts are 

25 fiustrated by what they perceive as an attempt to disregard their opinions, the court can not 

·26 consider those portions of the materials that are not within the expertise orthe declarants or 

27 authors. 
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In reviewing the authorities submitted by plaintiff, the court concludes that they do 

2 not establish the existence of a general acceptance among scienti sts regarding the ca uses of 

3 fibromyalgia syndrome. Other than the Additional Comments authors, none of these 

articles says that scientific proof exists sufficient to state conclusively that physical trauma 
4 

causes fibromyalgia. Drs. Bennett and Brown do adhere to the aIternativemodel proposed 
5 

by the Additional Comments, and indicate that they, at least, believe this model establishes 

6 causality. However, even they do not argue that the etiology and pathophysiology of 

7 fibromyalgia have been established. They base their conclusions p'rimarily on their own 

8 clinical experience and the report of the Buskila study. That BuskiJa himself continues to 

9 believe the data are insufficient for a definitive conclusion carries significant weight, 

10 however, since almost all of the recent studies asserting causality rest on the BuskiIa study 

as the factor ·lhat allows them to state that a scientific basis for the theory exists. 
n 

7. Case Law 
12 

Defendant has submitted a number of cases from other jurisdictions in which courts 

13 were presented with the question of admissibility of evidence regarding the causality of 

14 fibromyalgia. all of which rejected the evidence as not meeting those standards. 

15 Black l', Food Lion, Inc., 171 F.3d 30B (Sill Cir. 1999). by virtue of having arisen in a 

16 federal court, is necessarily a Daubert case. Plaintiff fell in a grocery store, and sued, claiming 

17 the physical trauma of the fall had resulted in fibromyaIgia. Her expert, a physician 

specializing in treating patien ts with persistent pain, diagnosed p] amti ffwith fibromyal gia and 
18 

testified that the fall had caused the condition. The magistrate judge admitted the evidence 
19 

without reference to Daubert, but based on the fact that the doctor had followed accepted 

20 protocol in rendering the causation opinion in terms of reasonable medical probability. On 

21 appeal, the court analyzed the issue under Daubert, citing, among other references·, the 

22 Vancouver Consensus Report. Plaintiff's own expert acknowledged that fibromyalgia has no 

23 known etiology, and the court had no evidence before it that demonstrate a causal link. TIle 

24 court therefore concluded that the causation theory was not generally accepted in the medical 

profession. The court below. the opinion stated, had erroneously approved the expert's 
25 

analysis that rested primarily on a history and ruling out prior or subsequent causes of 
26 

27 
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1 fibromyalgia. thereby ignoring the fact that there is no underlying scientific knowledge of the 

2 process that triggers fibromyalgia. 

3 
The Trask case appears to be a Maine trial court ruling. Maine. like Washington, 

construes ER 702 to require the court to perform a gatekeeper fun.ction. This court, like the 
4 

Black court, reviewed the materials submitted and detennincd that there was no scientific basis 
5 

from which the cause of fibromyalgia could be understood. 
6 Riccio v. S & T Contractors (200 1) similarly appears to be a trial court ruling, this time 

7 , from Pennsylvania, ~ F1J!e .state. The Riccio court had. before it a substantia.! volume of 

8 material. much of it identical to that before this court (including the Buskila study). and 

9 concluded that the theory of causality is not generally accepted, and) indeed, that the causes 

10 offibromyalgia are unknown. The court reasoned that w~ether it analyzed the question under 

Frye or Dalthert, the evidence should be excluded; 
11 

8. Daubert Analysis 
12 

Although Washington remains a Fry'e'state, the court has also examined the Daubert 

13 factors to a limited extent: The causation. as opposed to the diagnosis, of a medic~t condition 

14 is appropriate for such an analysis, as it requires scientific infonnation ([fit did not, then the 

15 testimony of plaintiffs experts co~ld be'considered irrelevant). After reviewing the articles 

16 and Iiteraturepresented by both sides, there appear to have been no full-seal e tests of the causal 

17 link; tbe closest any researcher has come has been Buskila, who has reported a single case-

control study. A1 this point, it appears that the entirety, of the infonnation regarding the 
i8 

hypothesized causal link is based on clinical experience. The Jo;ne"; decision is instructive 
19 

-in this regard. In that case, the disputed testimony concerned the "promotion" ofplaintifrs 

20 cancer by exposure to PCBs and their derivatives. The trial court excluded the testimony 

21 because it was not supported by epidemiological studies, and the animal studies on which the 

22 expert relied was not sufficiently similar. (plaintiff did submit epidemiological studies, but 

23 the court had adjudged them insufficiently reliable.) In upholding the district court under an 

24 abuse-of-discretion standard, the U.S. Supreme Court reaffirmed that l·nothing in either 

Dallbert or the Federal Rules of Evidence required the admission of opinion evidenCe which 
25 

is connected to existing data only by the ipse ai."(it ofthe expert. 
26 

27 J General Electric l'. Joiner, 522 U.S. 136 (1997) 
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1 9. Evidence Rule ',01 
2 No issues have been brought to the court's attention for the purpose of this motion 

3 regarding the qualifications ofplaintifi's experts, although defendant did have some problems 

conc.erning the areas of expertise of some. Nor is there any question that, if the proffered 
4 

evidence qualified under Frye, it would assist the trier offset. Indeed, the evidence is central 
5 

to plaintiff's case. However. there is also nothing in ER 702 that renders the evidence 

6 admissible over a disqualification under Frye. 

Conclusion 7 10. 

8 The evidence sought for admission does not satisfy Frye, as it does not appear to be 

9 generally accepted in the relevant scientific community. Even under a Daubert standard, it 

10 does not appear to be grounded in reliable scientific analysis or methodology, and may not be 

admitted. The defendant's motion is granted. 
11 

12 

13 DATE: February 19.2002 

14 

~s£tIfP 15 

16 

17 

18 

19 

20 

~1 

22 

23 

24 

25 

26 

27 
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Slip Copy 
(Cite as: 1001 WL 133410% (pa.Com..PL») 

Only the Westlaw ci~tion is c:uzrently available. 

Pennsylvania Court of Common Pl.c:as. 

William R. RICCIO, et aL 
v. 

S & T CONTRAcrORS. ct al. 

Nos. 98-07740, 98-67741, 9~S984. 99-06295, 99-
06359. 

June 22. 2001. 

James M. Holston, and Scott M. Brevii::, for 
Plaintiffs Carla and Hemy Ramos. 

Philip G. Kircha, for Plaintiff William R. Riccio. 

William 1. Weber. Jr .. for Plain.tiffNoUDaD. Steplu:Jl. 

Joseph M. O'Neill and Gino Mecoli. for Defendants 
NOnDall Srephen and Roslyn N. Srephen. 

Kimberley I. Woodie, for Defendant Modem 
Extt:n:niuating & Termite Control Co. 

J~ K.. Fetter, for Additional Defendants Riehard 
Dssidy and Custom Contracting. 

MAHON,J. 

*1 This 11n.d day of JUDe, 2001 on consideration of 
the Motions in Limine of Defendants Modem 
Extet:minating and Control Co., IDe. ("Modem") and 
Nonnan and Rosylu Stephen ("Stephens") seeking 
pr¢clwioD of evideoce of a causal JiDk: between a 
deck collapse on July 25. 1997 and Plaintiff CarlA 
Ramos' (now ~tla Cruse) fibromyalgia syndrome or 
its aggravation W~ enter the fonowing: 

OPINION 

The factual and proc:cdural history of these 
consolidated mattas is de.saibed in dctill in om prior 
ordas and will not be repeated here. In parti~hr. the 
parties, their claims, and the manner oC consolidation 
are described in Olll' Order of June 29, 2OO0.J:ENll 
As a precis, "in these consolidated civil actions 
~unding in negligence, breach oC contract, breach of 
th~ wurmty of habitability, sttict liability, and toss 
of consortium, i1 homeowner [Norman Stephens 1 and 
his guests (W'illiam Riccio. Dianne Dryer, Henry 

Ramos, and Carla Cmse) injured on July 2S, 1997 
when an elevated wooden deck. atUched to [the 
Stephens'] siugle-family home in amowu. 
Township, Chester County, collapsed duriag a JOcial 
event; seek <bmagcs from the home's eClleal 
contractor. the construction superintendenr. the clec:k 
sub-contractor. the homeowners at the time the deck 
wu constructed, the homeowners at the time 1IJc deck 
collapsed. and an extenninating company which was 
re~ined more than a year prior to the collapse to 
inspect the dock...... ~ This dcsaiptioD of the 
litigation at the junctme of initial consolicbtion 
includes parties, claims, and issues since dismissed 
from the matter as a consequence oC vobmtby 
discontinuance and our Ordas resolving 11 series of 
preiiminary objections, motions for judgment OIl the 
pleadings. motions for 51lIlUI13.IY judgment. and 
motions in limine. As the litigation is presently 
constituted, only the Stephens as the homeowners at 
the time of the collapse and Modem remain as 
Defendants. 

lli1. Sec!. particularly, marginal DOre 1 
thereof. 

FN2. Or&r of June 29, 2000 atpagC3 1-2. 

By these motions in limine, both Dd'cnd.ants seek to 
limit the compensable injuries of Plaintiff Carla 
Cnlse and. specifically, to preclude the introduction 
of evidence in support of her clwn that the dcdc 
collapse aDd resulting trauma either caused ab iniJitI 
01' aggravated a medical condition with which she bas 
been diagnosed: fibromyalgia syndiome. (001 
Dcfcndanu contend that there is no general 
COnset1SU3 in the relevant scientific cOlnmuuity that 
fibromyalgia syndrome is causally relaled to Uluma 
and, therefore, that evidence of sueh a relationship. ill 
the fonn of expert medical testimony or oth.eIwise, is 
inadmissible. 

FN3. Occasionally also refcaed to 
hereinafter (cspee;aUy in the excetpted 
authorities cired) as "fibromyalgia-, 
"fibrositis", "fibrositis syndrome", ''Fun or 
''FMS''). 

Ther~ can. be DO doubt that among the duties of this 
Court is the performance of its function as a 
"Ka.tekceper" whenever science enters the c:ou:rtrooDl 
and. puticularly, when expert testimony relyiag upoA 
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novel scientific evidc:n.c:.e is offered. As the 
Pennsylvania Superior Cowt explained in B1Wll v. 
Merrell Dow PJuznrtauuricqls. [ru: •. 705 A2d 1314. 
1322 CPa.Super.1991l afJ'd Pa. • 764 A.2d I 
(20001: 

-Z [IJn dealing with complex scientific theories, 
cross-cxamination is not the appropriaIe tool to test 
the speciousness or accuncy of the expert's 
testimony where the evidence on which that 
testimony is based is not deemed reliable .... [I]he 
judge as gatekeeper dc:ci.de.s whether the expert is 
offering sufficiently reliable, solid, trustworthy 
sciencc. The question is: is the scicw:c good 
enough to selVC ~ the basis far the jw:y's findings 
of fact, or is it drC1Sc:d up to look good enough., but 
basically [is] so WlIIUStworthy that no finding of 
fact can properly be based on it. If the latter is true, 
the integrity of the trial process would be tainted 
were the jury to consid.e::r it. 

The United Sates Supreme Court discussed the 
necessity of this judicial role in Daubert v. Ma7"ell 
Dnw Pharmllceulicais. Inc. 509 U$. 57'). 592 
(1993) in the following terms: 

Unlike an ordinary witness ... an expert is 
pemlittcd wide latitude to offer opinions.. including 
those that arc not bued on firsthand bwwlcdge or 
observation ..•. Presumably, this relaxation of th~ 
usual requirement of fiIstband knowlcdge-a rule 
which represents "01 'most pervasive manifestation' 
of the commQIl law insistence upon 'the most 
reliable sources of .infomultion" " ... is premised on 
an assumption that an expert's opinion will have a 
reliable basis in the knowledge and experience of 
his discipline. 

Id. (Citations omitted). 

In this Commonwealth. a determination of the 
reliability and, therefore. admis.sibility of scientific 
evidence requires the proponent to csrablish that the 
evidence conccms a matter which "bas achicvcd 
'general acceptance' in the xck'vant scientific 
community." Blum \I. Merrell Dow Pharmaceuticals. 
Inc .. .564 Pa, 3, 764 A.2d 1 at *2 (Decided December 
22, 2000).~ As the Court explained in Frye: 

FN4. Declining (as unnecessary in the 
particular case which involved cvidCtlCe 
inadmissable Wloo either standard) to adopt 
in Pennsylvania the less restrictive standard 
detenn.incd by the United States Supreme 
Court in Daubert to be IIWldatcd in fc:de~l 
jurisprudencc by Fed. R. Civ. Pro. No. 702 
and refusing to overtum the rule of Era.J:.. 
United Sigle'S, 293 F. 1013 CD.C.C':ix,lQ23) 

adopted ~ this Commonwealth's governin& 
principle: by CO!fffl1.()nwealtlr v. Tapa 411 
Pa. 22).369 h.2d J2V C19TI). 

The rule is th.at the opinions of experts or skiIIc:d 
witnesses ue admissible in evidence in those CUes 
in wbich the maIler of inquiry is such ~ 
in.cxperi.c:nced persons are unlikely to prove 
apabl.c of fanning a correct judgment upon it. for 
the reason that the subject-matter so far putlJc:cs of 
a science, art. or trade as to require a previous habit 
of experience or study in it, in order to acquire I 

knowledge of it. Wh.c.n the question involved daa 
IlOt lie within the nnge of common ocpeticnce or 
common knowledge, but rcqWrCl special 
experience or special knowledge, then the opiujoas 
of witnesses skilled in that particubr sc:ience. art. 
or trade to which the question. relates aft 

admissible: in evidence. 
Just when a scientific principle or discovcy 
crosses thc line between the experimental and 
demonstrable stages is difficult to define. 
Somewhere in this twilight Zonc the cvidc:n.tial 
force: of the principle nrust be recognized. and 
while courts will go a long way in admittiDC cxpat 
ttstimony deduced from a well-recopjzed 
scientific principle or dUcovcry, the thing from 
which the deduction is made must be sufficiently 
established to have g<lined general acceptance in 
the particulu field in which it belongs. 

*3 [d. 293 F. at 1014. 

Thue is some uncertainty as to whether it is the 
witness' conclusion or methodology or both which 
must have achieved gcncra.l scientific acecpbnce as a 
precondition to evidentiary admissibility. See, far 
example. the dissenting Opinion of Mr. Justice Cappy 
in Blum which includes the following discussion: 

The Superior Court is correct that this court bas 
long intapreted Frye as requiring that the 
methodology employed by the testifyina sc.icJJliJt 
be genenlly accepted in the scientific COIIIIJ1III1ity. 
See e.g. Cgmmonwe.aJtJr v. Bla.rioli. S52 PI. 149. 
713 A2d 1111, 1119 0998l. Yet, we have DOt 

suted tmt the conclusion reached by the scientist 
regvding c~tion mwt. also be ,em:raIly 
accepted in the scientific community. 
As noted by the Superior Court" this additional st£p 
in the Frye test-· requiring that the cODciwioD also 
be gCDfnlly accepted by the scienti.tic: coJDJIlllDity
·was added by the Commonwealth Court in 
McKenzie v. Westinghnu.,e Electric Com.. 674 
h.2d 1161 (pa.C9mmw r Ct.1996). I aDllotfind that 
1his court, however, has c::udoaed d11s 
interpretation of the Frye test. 

164 A.2d at 5 (Emphasis in the original). But 
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compare the decisions of the Pennsylvania Superior 
Court reported as Thomas v. WCS! Bald 0> .. Inc .. 760 
A.2d 1[74. t lV CPl..Sllpcr.2000) (approving the trial 
court's conclusion with respect to the proffered cxpat 
witness thar "[n]eithu his c:xemplaly qua1i.tL::ations. 
Dor his eJrtcDsive expcricnce. nor the so'mdness of his 
methodology is sufficient to overcome the novelty of 
his scientific advance.j; Wad v. Fgmrlmtd 
Industries, inc., 744 A .2d 26.~ C?a.Spper.1999) 
appeal denied 2001 WL 355678 cpa. Apnl 10. 200n 
(Superior Court's decision in Blum "recognized 
admissibilityn:quires both the ciUlsal relatiOllShip and 
the methodology to be gc:ncrally accepted by the 
scimtific community. to); CJzecd,io v. Fran!fQrd 
HO.fPital-Tnrrr.'uitzle Division, 717 A.2d 1058. 1060 
(P3.Super.I998) ("[I]his court, following Topa, ruled 
that the analysis to be applied in answering the 
question of whether the Frye/Topa admissibility 
criterion had been met was two pronged: acceptance 
in the scientific community of first the causal; and 
lh.:n the methodological relationship alleged. 'l 

Whatever its intellectual interest and present 
indeterminacy in the decisions of our Supreme Court. 
th~ distinction ' bctwcc:n conclusory and 
methodologiC4l.1 acceptance is of no moment here 
because: (1) the parties ha.ve neither raised IlOI' 

briefed the issue; (2) the Superior and 
Commonwealth Courts (decisions of which arc here 
controlling) have cad cleady stlted that genaal 
scieutific acceptance must be an attribute ofboth; and 
(3) for the reasons discussed at length below, neither 
the method nor the causal conclusion proffered by the 
Plaintiff bave achieved the consensus requisite to 
testimODial admissibility. 

We note in closing on this pre1.iminary issue that in 
those eases. li1cc that here presellted, which tum on 
scientific causation. the authorities are clear and 
uniform Iilat the causal conclusion itself must be 
accepted as a gc:DCral mattu in the relCVJ.1lt scientific 
community befoce expert testimony oC the cxistt:w:e 
of causality in the particular case ~y be properly 
admittod.. See. Cor example.., Blum, (cmsal 
relationship between ingestion by the mother oC the 
prescription drug Bendectin and fetal abnomWitics 
i.c. tcruogenic propelty of Bendc:ctin); 
C()rirmom~'ealth v. Dunkle. 529 PL 168. 602 A.2d 830 
(1992) (causal connection between sexual abuse and 
a syndrome of child behaviors); Thomas (causal 
relationship between low voltagc shock aad 
cardiomyopathy); Wack (causal relation&h.ip between 
ingestion of benzene contaminated drinking water 
and rare salivuy gland cancer); Cltecdaio (causal 
relationship between neonatal respiratory distress and 
autism); McKensie (causal CODDCCtiOll between 

mother's exposure to gasoline additive contaminated 
groundwater and neonaQ} cardi~ a~es). 
Co,,,,nonweo.lrh \I. Millu. 367 Pa, SUpenorCt. 3a 
532 A.2d 1186 (1987) (causal connection betViec:n 
alcohol consumption and horizontal gaze u)'Sb,llllUs). 
See also Wimberly v. Wyeth Laboratories. l11C.. 48 
Leh..L.J. 47 (1998) (causal connection between use of 
Norplant contraceptive and patient's stroke); Truclt. Y. 

Thrift Df1Ag. Inc.. 46 D. &. C. 4 th 231 (lehieh 
COWlty 2000) (COIUSal relationship between mgcstion 
of Dox.cpin, an antidepressant, and the patient's 
glaucoma and . cognitive difficulties). As ~ 
Commonwealth Court explained in McK.ouie: 

*4 In order for iC.icntific testimony indicatiug that 
an event cmses a particular result to be admined. 
there must be a showine DOt that the studies 
es~blishing the causal relationship follow 
generally accepted methodolo~. b!J,t that the 
existence of the causal relationship is generally 
accepted by the relevant medical community. 

ld. 674 A.2d at 1172. 

In the matter sub judice, a causal rcia.tionship U 
alleged between the physical injuries received by 
Plaintiff Ramos/Cruse when the deck coUapsed 
Lfl:W. and either the ooset or aggnvation oC her 
fibromyalgia syndrome. Experr restimonial evidcnce 
of the e,astcncc of such J. causal relationship in the 
particular circumstan~ of this cue is admissible 
under Fryeffopa o.n1y if a Qusal potentia] as a 
general matter between trauma of the type sufl'ercd 
by the Plaintiff in the incident and the fibromy&l&4 
syndrome las "g.uned general acceptulce in the 
relevant scientific community." Commonl1l!91rh \I. 

B1a.fjo{j 552 Pa. 149, 153. 713 A.2d 1117, 1119 
[lill}.JBill 

~ In the immediate aftl:mlath of the deck 
collapse, an ambulance was summoned; the 
Plaintiff, complaining of sevCfC pdn in ba. 
ank.Ie and posterior, was transpor1£d to tIu: 
Piloli Memorial Hospital where sh.: was 
a.dmittz,d for examination ineludine x-ray 
&rudies which, jn the end, revealed no 
fractures and established that the PWDtiff'. 
immediate injuries were limited to an mkle 
sprain and bniliing of the affecred. a.reu. 

FN6. Conceming tht admissibility o( 
statistical probabilities in DNA fonnsic 
analysis the court noting that -[t]his Court 
has gencrally required that both the theory 
and technique underlying DOvel scientitlc 
evidence must be eenenlly accepted..· 14....11 
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15). 713A.2dat 1119. 

lb.crc is no present dispute concerning Plaintiff 
Ramos'/Cruse's diagnosis of fibromyaJgia, a 
syndrome typically ckscnbcd as wa chronic, 
widespread musculoskeletal pain and fatigue disorder 
for which the cause is un1cnown. ••. • JmZ1 Specific 
diagnostic criteria for fibromyalgia wen: accepted 
and published in 1990 by the Amaican College of 
R.h£umatology.~ It is estimated that up to two 
(2) percaU of the gmeral United S~~ population. 
primarily adult women, is affected with fibromyalgia. 
[FN9] "Syndromes" differ from "di~e&" in lbar the 
former are purely descriptive of an association of 
symptoms and signs that occur together while the 
lana possess an understood origin. cause and 
mechanism of action; known as an etiology or 
pathogenesis. 

f:NL "Syndrome Desc;ription" coaraincd in 
the political case. statement of lhe 
Fibromyalgia Network; URL: 
hrrp://wwwfmneb&ew$.com. Sec also the 
materi211y identical fOImulatioll contained 
in., Buslcila, D. et al. ''Increased Rates of 
FibTomyalgia Following Cervicallujwy", ~ 
Anhritis and Rheumatism page 446, March. 
1991, an autilority on which the Plaintiff 
chic11y relies in resisting the instant 
Motions: "Fibromyalgia. Syndrome (FMS) is 
a chronic, painful mwculoskeletaldisorder 
of unknown etiology. ". 

FNg. Sec Wolfe F .• Smythe HA., Yunus 
MB., ct al "The: American College of 
Rheumatology 1990 Criteria for the 
Classifiation of FibromyaIgia. Report of the 
MLLlticc:nta Crikria ConuniUcc." Arthritis 
Rheum 1990: VoL 33; Wolfe F .• et al., "The 
ACR CriterialClassifigtioll of FMS", 
Arthritis & Rheum, Feb. 1990. 

FN9. Wolfe F., ct at, 'Trevdence and 
Characteristics of FMS in the General 
Population," Arthritis & Rheum, Jan. 1995. 

As principal support for their Motions in I imine, 
Defendants offer a document published in 1996 and 
styled: "The Fibromyalgia Syndrome: A Consensus 
Report on FibIOmyalgia and Disability" ("Consensus 
Report") which appeared in Volume 23 of The 

Pate 4 

Journal of Rheumatology. Among the canclusious 
voted upon and approved by "a committee of 
fibromyalgia (FM) experts .... [FNIOI are the 
following: 

fID..Q,. Convened at the University of British 
Columbia, Va.ncouver, Canada and 
organized by the Physical Medicine 
Research Foundation in association with the 
Division of Rheumatology and the Division 
of Infecti0u5 Disuses. Univenity of British 
Columbia with Dr. Fn:dcriclc Wolfe, MD., 
Clinical Professor of Internal Medicine and 
Family and Community Medicine, 
University of Kansas School of Medicine, as 
the lead Il:searcher and author. 

While the association between work: disability or 
compensatioll and PM is well established, dan 
regarding causality are largely absent .... 
Overall. then. data from the litenture arc 
insufficient to indicate whether causal relationships 
exists between trauma and FM. The absCJlCc of 
evide.Dce, howcvex, does not mean that causality 
does not exist, rather that appropriate studies lave 
not been performed. IfNI} J 

FNl1. Id. at pages 534-35. 

The "Consensus Statement" conceming causality is 
as follows: 

Causality. The cause(s) of FM are inc:ompldcly 
underslood. There may be events reported by the 
patient itS precipitating andlor aegravating. 
including physical trauma, cmotioml muma, 
infection, surg~. and emotional or physical stress. 
.In determining the relationship between FM and 
antecedcot events, the physician sbould consider 
the: patient's opinion, and review the events and 
pertinent collateral iDfonnatioD, including current 
and past medical aDd psychosocial history. The 
chronology of symptoms should be documCIlIed 
(ffi.ill 

fl!lL. Jd. at page 536. 

*5 Defcndmts additionally rely on a report dated 
December 31. 2000 prepared by the CoDSCDSW 
R.eport's Iud rese.&T.Cher, Dr. FTedcrick Wolfe, on the 
bas.is of a review of Carla. RamoslQuse', medical 
recOIds aDd the transcript of her deposition taken in 
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this case. Dr. Wolfe's statement of his qualifications 
and introductory rcmarlc.s concerning fibromyalgia 
syndrome genenlly is followed. in part, by the 
following canclusions concmUng causation: 

Causation. In gcn.eaJ., physicia1ls have only an 
incomplete understanding of the mechanisms by 
which fibromyalgia develops. 1bcrc arc · several 
settings in which fibromyalgia develops: 1) Some 
individuals ~ppear to develop pain problems in 
childhood or adolescence and continue those 
problems through most of their life; 2} Some 
develop gradually increasing pain or fatigue 
problems in adult life-this is the Jargest and 
predominant group of fibramyalgia patimt.s; 3) 
Some develop pain and (ati~ problems suddenly 
in adult life; 4) a group appcm; to develop 
fibramyalgia after Some sort of tBuma., usually 
physical trauma, but occasionally after illDcsscs or 
surgery; and 5) with the advance of tibromyalgia 
into the medico-legal setting, almost any stressful 
or adverse event can be causally associated with 
fibromyalgia by the patient. (Emphasis in the 
origWl). 

It is possible that causes might differ from 
individual to individual. or might be multiple. Bllt 

the lJnswer to the causal question has noC been 
determi1U!d by scU:nce.. EpidemiDlngka1 studies 
char might be able 10 unravd causal issu£.~ in 
fibromya.lr;ia that follows upon trauma or olher 
f:lIents have not been poformed. WI 3J (Emphasis 
supplied). 

FN13. Dccanber 31, 2000 Wolfe Report at 
page S. 

With respect to Plaintiff Carla Ramos/Cruse, Dr. 
Wolfe first agrees with the fibromyalgia . diagnosis 
and thc:n concludes, on the basis of a detailed review 
of the Pbintitl's mcdkal records which include 
fibromyalgia cliagnoses as early as 1995 JIN14) and 
related diagnoses of chrouic myofascial pain in 1994 
~ that the Plaintiff's fibromyalgia ·was present 
prior to the [1997 deck coUapse] accident" fFNl6l 
Finally, Dr. Wolfe opines that 

FN14. See DeKaIb Clinic History Sheet # 
94243 dated November 10, 1995. 

E1::!Jj., See office visit narc of Guy S. 
Skaletslcy. MD. dated Dec:embcr 30, 1994. 

FN16. December 31, 2000 Wolfe Repon at 
page 7. 

(b ]a.scd on these data one cannot conclude tbt the 
accident caused an exacerbation of her 
fibromyalgia; only that it was a component of her 
total illness. There is no reason to expect that she 
should DOt have healed almost complettly from the 
accident; panicularly in view of the (act that she 
suffered almost no injury. It is likely that other 
£actors contributed to the worsening of her illness, 
and that these factors were th£ PTC~xisti.ng 
psychological and bebavionl factors that CU1 be 
seen to be developing in the decade before the 
accident. 
With reasonable mediQ} certainty. I conclude that 
the accident of July, 1991 did not. cause the 
subsequent illness of which she now complairu. 
DDr dulit exacerbate it. 

December 31,2000 Wolfe R.eport at page 8. 

Thus, the Defendants. as proponents of the Motions 
in Limine have presented compelling evidencc to 
mppon their contention that the causal relationship 
betwcen trauma and fihromplgia has not gained 
acccpance among the relevant scientific community 
as a general proposition and, as a consequence of this 
general lack of causal consensus as well as the 
particular absence of cawal indicia. in Plaintiffs 
medical history, that evidence of such a relationship 
in the particular circumsbnces of !he Plaintiffs claim 
would be inadmissible. 

*6 To this end, Defendants further submit and 
request this Court to notice as a judicu) 
detetmination, the ruling of Judge (now President 
Judge) Riley of this Court in the case captioned 
A.drienne J. Karr lI. Paoli Memorial HospiUzI. 
docketed to No. 91-0023 in which the Court gruucd 
a motion in limine precluding evidence of I. causal 
relationship between traUma and fibromyalgia 
following ~ive argument md a mriew of the 
Consensus Report and eight (8) articles from rnedic:al 
journals presented by plaintiff KaIts counsel in 
response to the Consensus Report and in opposition 
to the motion. Defendants have presented the 
transcribed record oC the judicial proceeding 
conducted by Judge Riley on JiIlllary 4 and 5. 2000 
including the ultimate ruling of the Court gran~ the: 
Motion in Limine on the ground that there is DO 

geDCIal agreement in the relevant scientific 
eoJIlIDllDity as to a causal relationship betweCJl 
trauma and fibromyalgia.lFN 1 Z] 
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FN11. See Karr \I. P(J()/i M~riaJ Hospital, 
No. 97-0023; Notes of Testimony, January 
S, 2000 at pages 12-13. 

In YlJdacyfsTO v. Comntonw~alth DepartmenT of 
Transportation. 499 Pa. mos. 612. 454 A.2d 923. 926 
Ll.2ll1 involving a 1a.ndowner'5 appeal from the 
denial of a request for a change of venue supported 
by allegations of local prejudice materially identical 
to allegations which had induced a clifJ'crent judge of 
the same court in a prior · case to grant a venue 
change, our Supreme Court held that 

.1 decision of a judge olthis court "cstablish[cs] the 
law oC [lhe] judicial district."." It is weD-settled 
that, absent the most compelling circumstances, a 
judge should follow the decision of a collugue on 
the same court when based on the same: set of facts. 

/d. Scc also C4mmmzwcaltlt v. Scarr. 541 Pa. 564. 
664 A.2d 1326 (1995) and Commonwealth li. 

McCllndles.f. 2001 PLSuDer. 168, 2001 WL 611467 
(decided June 6. 2001) (,'Law of the case" doctrine 
"embod(icsJ me concept that a c:oUIt involved in the 
later phases of a litigated matter should not reopen 
questions decided by another judge of that same court 
.,,"); Zane \I. Friends Hn.pftal. 770 A,2d 339 
CPil.Super.2001): Kl~in \I. Wl!isbp%. 694 A.2d 644 
(Pa.Super.1997), On these authorities alone we would 
be compell~ to grant the instant motions in the · 
abseoce of persuasive evidence of a pertinent 
scientific development in the period since JtUige 
Riley's ruling. WI8] 

FN18. We emphasize that the present 
inquiry is limited to the existence of a 
consc=n.sus among pertinent pa.ctitioncn at 
rhis time.. We have no doubt that medical 
science in general and its understmding of 
chronic pain syndromes including 
fibromyalgia will continue to develop. At 
some t:im£: in the future the precise 
mcc:hanism by which fibromyalgia is caused 
and the COUISe of the syndrome can be 
altered may well be a subject con.ccming 
which the relevant scientific community has 
reached consensus. It may cven be likely 
that such a consensus will arise in the near 
tam. That is beside the present point which 
has to do only with whether such a. 
consensus has beal shown to exist loday. 

In response to the Motiaas in Limine Plaintiff 
submits more than one doun documents purporting 
to e.st:lblish a consensus as to the causal role of 

Page 6 

tnum.a in the onset or aggra~~tion of fibtomyalgi.a. 
We will consider these authontles below scriatiDt but 
we note at the outset thAI none purports to ttprescnt a 
scientific advance either in the period since this 
Coun's ruling in KDrr v. Paoli Memori41 Hospital or 
in the period since the Consensus Rcpon More 
pointedly, these authorities Uil to support. much less 
persuasively establish. the existence of a consensus 
among scientists as to the caU3e of fibromyUgit 
syndrome. 

Finl and in our view most w~ighty, is an article 
apparently published. in the IounW of CJinic:al 
Rheumatology. Vol. 3, No.6, December 1997 
entitled "Fibromyalgia Consemus Report:: Additional 
Comments" ("Additional COIJJJD.ellts"). On the 
specific subject of causality, the Additioml 
Comments authors first note ~t "(c]ausal 
propositions are rarely established with absolute 
certainty in the realm of medicine" and then propose 
"[a1n alternative (and better known) model [of 
causality i.e.] the consideration of consistency of 
association. dose-response relationship, and biologic 
plausibility." [FN19] 

FN19.ld. at 324. 

*7 Notably, however, the authoT.S of AdditiouaJ 
Comm.cnt! do not assert either lhat the altmlative 
causal model is generally accepted in the relevant 
scientific community or that this conunUllity, wben 
utilizing the alternative model. anives (OT bas 
anived) at a consensus as to the causal role played by 
trauma in the onset or course of the fibromyalaia 
syndrome. Instead, the Additional Comments authots 
continue with the following argument: 

In the context of a legal setting (where the 
Consensus Report is likely to be used), causality 
entails ouly S 1 % certainty. usually stated ill tenIU 
of rea.s0Dab1e medical probability_ Based on a 
consistent clinical pattc:rn ".. case-c:omrol or 
descriptive studies -.11 and biologic plausibility of 
central nervous system plasticity .. " it seems more 
than 51 % likely that trauma does play a causative 
role in some FMS patients, as aerecd by othc:r 
independent observcn .... 

ld. at 325. 

In our view this syllogism misses the mark. The 
premise tlat "[iJD the context of a legal scttiPg ... 
causality enta.ils only a 51 % certainty ..... is simply 
inconcct. As we have explained, in order to survive a 
motion in limine brought punumt to FryeITopa the 
proponent of evidence of scientific causality must 
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establish general aereemcnl in the relevant scientific 
cnzmn.mity that the causal proposition is true. At 
trial, medical opinions JlJUSt be given by the cxpc:rt 
witness to a reasonable degree of m.:dical ~inty. 
~ The issue of mdentWy pRpooderance (i.e. 
"fi1ty-ODC (S1 %) percent·) is one for the fact finder in 
rcacbing a verdict after all questions of the 
admissibili~ of evidence have beal resolved, the 
evidence has been adduced, and the fact finder has 
determined what evid£nce to credit and the 
evidentiary weight to be assigned. Evidentiary 
prepondttancc is not a test of admissibility and the 
conclusion derived from this premise by the authors 
of the Additional Comments must be d.istegardcd. 

~ See. for exampJe, Michaelson v. 
Workmens Compensation ApPe4/ ' Bnard, 
126 Pa.Commonwealth Cl 542. 548. 5~ 
A.2d 306, 309 (1989) for the proposition 
that "a reasonable degree of medical 
certainty" is equivalent to a stltistical 
probability of ejghty (800/0) percent or more. 

PWntitI' also submits a study published in Volume 
40 of Arthritis and Itbeumati.sm, March, 1997 
.::nutled: "Increased Rates of Fibromyalgia Following 
Cervical Spine lnjUI)'-A ConlIoned Study of 161 
Cases of Traumatic Injury." The conclusion 
supported by the study as smnmarized by its authors. 
including the Defendants' expert Or. Frederick 
Wolfe, is that "FMS was 13 times more frequent 
(ollowing neclc injmy than fonowing lower cx.trCInity 
injuIy." (FN211 The authors further opine that 
"[d1cspite extensive rcseacch. dl.e etiology and 
pathophysiology ofFMS are still unclCOlC .... Evidence 
tllat trauma tao. cause FMS CODlCS from a few case 
series or case reports and is insuffICienl to establish 
causal relationships." [002] The slight support 
provided by this numerically limited study bolsters 
the Defendants' position. (FN23] 

~1d.at446. 

Etflb ld. (Emphasis supplied). 

~ We abo note in this Rgard that the 
deck collapse caused injury to the Plaintiff's 
lower extremity (lbat is, an ankle spain) and 
was Dot Icported as having injured bet neck. 

hte:, 

The third iumority advanced by Plaintiff, another 
article by Dr. Wolf~ entitled "Post-TnUlQatic 
Fibromya.lgia: A Case Report Naznted ,by ~ 
Patimt, .. pubJished in 1994 by the American. College 
ofR.hellIIJatology, predates the Consensus Repon iIDd 
dnws no gc:nera.l conclusions as (0 causality. 

*8 The fourth aulhority is the report of Plainti£fs 
expert Dr. Lawrence J. Leventhal dated Dec:embc:r 
23, 1999, in which the physician concludes: 

Based on careful. scrutiny of medical ra:ords 
preceding the accident of July 25. 1997, I c:onclude 
that Ms. JUmos' current medical condition is • 
direct result of the deck: collapse ac:cident of July 
25. 1997. Although Ms. Ramos was involved in 2 
prior accidents resulting in transiCDt myofudal 
pain, she fully recovered from 1htse injunes. 
Additionally, Ms. Ramos was successfully be:inS 
treated for depression prior the accident Her 
resultant pain and decreased function IS ia result of 
the deck collapse led to all exacerbation of bcr 
previously controlled depression. Tht: c1os~ 

temporal relationship between tlu deck colIal'l't: 
and onset of her fibromyalgia indica~ a direct 
CUlUe and effect relationship, (FN241 

FN24. Leveotb.U Report dated December 
23. 1999 page 5 (emphasis Olddcd). 

Dr. Leventhal does not assert the existca.ce of a 
scic:ntific consensus as to the causal rclatioaship 
between trauma and fibromyalgia. The pattic:ular 
cau~ conclusion ~xprcssed in the Report and quoted 
.bove is, by its tenus. an example or the classic 
logical £a.llacy of cODcludin~ causa lion from 
chronology alone knOWll genenl1y as nQII COIIStJ prD 

azusa iUld more particularly as post hoc ergo propte 
/soc. We agree with the Court oC Appeals' boldiDI in 
Bla.ck v. Food Lion, Inc .. 171 F,3d 308. 312 (5 tb 
Cir.l999) [FN251 that this fallacy "is as UIlKCeptablt 
in science as in law. " 

FN25. This authority is discussed in ~ter 
detail below. 

The fifth througb eight documents submitted by 
plaintiff' arc exceIpts from the transcribed deposilioD 
testimony of Carla Cruse taken on August 17.2000 
IUld January 14. 1999, and ofHc:my Ramos taken on 
February 2, 2000 and JUllW)' 14, 1999; Dtitba' of 
these dc:panents has been offcred as au cxpc:rt 
witness. Thec¢fore, DCither of these witDcsScs is 

Copr. Q West 2002 No Claim to Orig. U.s. Govt. Works APP 021 

"'''VI 



Slip Copy 
(Cite as: 2001 WL 1334102 (pa.Com.P1.» 

capable of supporting by their testimony the 
existence of a cOQSensus among re~ant mcdica.1 
practitioners concerning the cause(s) of fibromyalgia. 
These documents are Dot reIevmt to the is5uc Rised 
by the instant motions in liminc. 

The ninth doc:umc:nt proffered by the Plaintiff is a 
Center Report dated December 22, 1999 prepared by 
Nathan M Smukler. M.D. Or. Smukler concludes 
from an evaluation of Plaintiff perlonncd at Thomas 
Jefferson University Fibromyalgia Cenu:.r: 

[T]hat at the outset; Ms. Ramos experienced pain 
induced by the acc:idcnt; however. OVct timc 
(wec1cs or months) the Affective (emotional
motivational) compoDent became prominent 
resulting in anxiety, depressioD and pain vigilance 
and subsequently, these feelings were expressed as 
pam hyper-sensitivity (fibromyaIgia). It may be 
reasoDAbly spc:cula~d that her time away from 
work, inability to participate in her favorite 
activity. wa1lcing. decreased income and possibly 
f;I.Ctors in her psychological composition 
contributed. to an affective component of her pain 
which ultimately resulted in fibromyalgia. 

Smu1der December 22, 1999 Report at page 3. This 
report lends no support to the oisre.nce of the 
necessary scientific consensus. Moreover, the expert's 
description of his opinion as a "reasonable 
speculation" demonstrates the lack: of the required 
certainty. The substmce of the opinion-that the 
Plaintiff's fibromyalgia may have been the direct 
consequence of aoJltiety, depression. pain vigilance. 
time away from won. inability to participate in 
favorite activities, decreased income, and "possibly" 
psychological factors and an "affective eOIDpOllCOt of 
her pain" lends scant support to the existence of a 
causal connection between the deck collapse trauma 
and fibrom~ even in the particular case. 

*9 The tenth authority submitted is the December 
31, 2000 Report of Dr. Frederick Wolfe which we: 
have previously described in some detail and which. 
in fact, is one of the central authorities supportive of 
the Defendants' position that no scientific causal 
consensus presenUy exists. M we have nof£d, Dr. 
Wolfe's coD.clusion with respect to the central issue 
now before us is that "physicims have oo.1y an 
incomplete undcrstulding of me mechanisms by 
which fihromyalgia develops." rFN261 Indeed, in 
this expect's COllSidered view, no uniform COIlSCDSUS 

presently exists CVc:tl as to the legitinw:y of 
fibromya1sia as a diagnosis. "[AJli physicians do not 
agree with the legitimacy of fibromyalgia as a 
medical concept..." Td. at P3.l:e 6. Finally. as we have 
discussed in some dc:ta.il above. Dr. Wolle's particular 
conclusions with fespect to the Plaintiff include "that 

P~c8 

fibromyalgi.a wa.s present prior to the (declc collapse] 
;l.Ccident" fFN27) and "that the iccidcnI ofIuly, 1997 
did not cause the subsequent illness of which [the 
Plaintiff] now tomp1.a.in.s, nor did it cxicerbate it .. It! 
at page 8. 

FN26. Wolfe Report of Decemher 31. 2000 
at page s. 

.FNZ7.ld. at page 7. 

The eleventh authority submitted by Jhc Plaintiff is 
an undolted article ofundi.scloscd provenance entitled 
"Chronic Pain Solutions" apparently authond by a 
Mark I. Pellegrino, M.D.. jncluding the statement 
that: . 

Doctors that treat large numbas of fibromy&.Jgia 
patients report that the majority of patients say that 
their fibromyugia was caused by aD injury. In my 
own private. practice, I muyze patients with the 
diagnosis of fibromyalgia to dete.nnine the cause. 
From 1990 to 1995,2,000 records offibromy.tlgia 
patients were reviewed.. Of those, 65% reported the: 
onset of their symptoms of fibrolllyalgia after .1 
tnunu. evenl Of this group. 52% of them were 
involved in a motor vc:h..icle accident, 31 % bad 
work injuries. and the remaining 17% had anotbc:r 
type of trauma; included in this category wert 
:sports injwies, recreational injuries. fractures, 
surgical procedures, head injuries and prepme)'. 
Of the post-traumatic patients involved in DlOtor 
vehicle accidents. whiplash injury W'a$ the DlO1t 
common type of trauma. 

Jd. at unnumbered page L Of course, a catalo& of 
patient self-reports does not constitute an 
epidemiological study md is insufficieot to 
demo.ll5trate anything more than temporal 
coincicknec. 

Dr. Pellegrino goes on to dcscn"'bc the study of Dr. 
Buslcila ct at eonceming 161 patients (the report of 
which. study published in VoL 40 of the Joumal 
Arthritis & Rheumatism in March, 1997 wu the 
Plaintiffs second authority submitt£d in opposition to 
the motiocs in IUnine) and tonclucL:s "[t]his study 
shows thai fibromyalgia is aused by trauma." Jt! It 
u:onumbercd page 2. For the reasons we have 
discussed above, the study, in fact, demonstrates DO 

such causal connection.. Dr. Pellegrino docs not assert 
the existence of a scientific consensus as to the causal 
relationship between trauma and fibromyalgia. the 
only issue rais~d by the instant motion. 
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*10 The twelfth authority submitted by the Pl;Untiff 
purports to be the: 80 Ih chapter of the 11 th edition of 
• tcJC.t entitled Anhriris c! A.llied ConJilions-A Tt::.d 
Boole of Rheumatology. published in. 1989 by Lea & 
Febiger, Philadelphia, PennsylvaDja.. The excepted 
chapter, en.titled l'Nou-Articular RhetIJD4tism and 
Psychogenic Musculoskeletal Syndrome" and is 
authored by one Hugh A. Smythe (the author is 
otherwise unidentified), includes the initial 
observation that "[f]ibtositis syndrome is one of the 
most common conditions diagnosed in new patients 
seen by practicing rbeumatologiJlS"; notes that "[a] 
scientific basis for th~ srudy of these patients is 
rapidly evolving, based on data from wdl-designcd 
prospective studies ... 11 • and discusses and 
distinguishes related conditions or diagnoses 
including "masked clcpn:.ssioo", Kfibrositic 
personality", various foans of hystaia and 
hypochondria., referred pain syndrome, . and 
pyscbogenic musculos1c.etal syndromes including: 
psychosomatic production of symptoms or disease, 
exaggeration (or denial), subconscious use of existing 
disease for secondary gain, conversion rC4ctions, 
~ and malingering. As to these conditions, the 
author concludes that "[t]he clinical presentation 
differs from the fibrositis syndrome." It!. at page 
1251. 

~ That is. pyschogenic regional pain 
and hystc:ria.. 

The author concludes in 0. section entitled ''Txauma 
aDd Occupation" that "[t]rarnua may initiate a 
chronic fibrositis syndrome. with a frequency of 24% 
in one study of 95 patients." [FN29] Among other 
potential causes, the author lists "(c]xposure to cold, 
wet, drafts and sudden changes in weather", 
depression. myaIgia following UDllccustOIIlCd 
exercise. viral infection. and sleep distwbance. 
r:Etrn!l In the section of the chapter entitled 
"ParbogeJlA:Sis" fFN311 the author describes a study 
in which "many features of the [fibromyali;ia] 
syndrome" were reprodaced by experimentally 
induced sleep disturbance; and opines that these 
"findings '" are crucial to developing a theory of 
padlogcncsis. If these results are verified,. the 
syndrome must be essentially il neurologic 
phenoIIlCla-m these authors' ~. il ll1un
modulation' disorder involving sulxordical and spinal 
gating mechanisms. n [FN32] 

FN29. /d. at page 1249. 

Pageg 

FN30.Jd . 

FN31. Meaning the origin and devcloptIlalt 
of a medic:al condition. 

FN32. Id.. at page 1247. 

In the absence of information concaning the author 
of this ·portion of the L:xt or of the standing of the text 
itsdf among practitioners in the field, it is not 
possible to assess the weight of this. evidence or its 
ability to overcome any of tM force of Ihe authorities 
presented by the Defendants. More importmtly for 
our presen[ purposes. the views of. this author, 
appearing in II text published in 1989, do nothing to 
cast doubt on th~ continuing coaectn¢ss of the 
CoIl3e:DSUS Report or of this Court's ruling in Karr v. 
Paoli M~morial Hospital. Thjs author does not a.~sert 
the existence of a scientific CODSco.sus as to causality 
and we certainly could not conclude that such a 
consensus exists from the fact that this one author h<IS 
been so persuaded. 

*11 The last authority submitted by the Plaintiff is a 
letter evidentially appearing in Vol. 159. No. 20 of 
the Arcbives of Internal Medicine, November &, 1999 
entitled ·Patients With Fibromyalgia Must be Treated. 
Fairly". The letter comments on an article which 
appeared in. a prior issue of that publication cntitled 
"Fibxomyalgia Syndrome a Decade Later: What Have 
We Leamed?" Arch. Intern. Med.l999; 159: 777-
785, 3Jld talc.cs issue particularly with the stltt:mt:nt 
contained in the earlier anicle that M[ e ]videllC:c to 
detccm..ine whether there . is a causal TclatiollShip 
bctwec:n tn1lIIU and FM is currently inJdequa(~." The 
Jetter author, Thomas 1. Ramano, M.D. PhD (whose 
background and. expertise is othc!wise unrevea1ed) 
describes the study of BuskJla D, et &I. of 161 
patients experiencing traumatic injuty-wbich study 
has been twice the subject of COlD.alCl1ts herem--and 
opines that: "[e]very study that bas examined the 
relationship betwcCD traUllla. and fibromyalgia bas 
revealed that tlaUIDa can indeed be a poteotial cause 
of this painful and frustrating problem.· [FN33J This 
authority, while insufficient [0 SUpport any judgm.cat 
eonce:rning the expertise or standing of its author. 
effectively mtmorializes as Df the date of its 
publication.; November 8, 1999. the absence of 
lIcil:ntific consensus. The author is responding by 
letter to an article that appc:a:rc:d in publication ear1ic:r 
that same yeu and which asserted the inadequacy of 
experimental evidence [0 support a. ~usal conclusiCln. 
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The fact that the letter author cites a lJllIDher of 
studies having. arguably, the opposite import, 
establishes only that there was a.t the time of ~ letter 
substaDtial disagreement on Ibis point among 
practitiooas in the field. Under Frye/1'opa. the 
existence of such disagreement precludes the 
acJmjsSlon to the fact finder of apert evidence of 
causality. 

00l,. lhomas 1. RamaDo, Arch. Jntem. 
Med.1999; IS9: llDDlnnbcrcd page 1. 
Modifu:ation of lhe causal assertion both by 
the adjective "potential" and by the use of 
the auxiliary verb "can" constitutes a degree 
of equivocation unacceptable in this contexl 

In sum. none of the authorities presented by the 
Plaintiff bas the effect of refuting those marshaled by 
the Defendants and persuasively esbhlishing the 
absence of a consensus in the relevant scientific 
community as to the eause fFN34] of fibromyalgia 
syndrome generally or a fomori the particular c:.ausal 
role of trauma in the onset or development of 
fibromyalgia. Under FryeJTopa, the existence of such 
a CODSc:nsus is a necessary precondition to 
admissibility of expert cvidc:;nc(; lhat Plaintiff .. 
trauma following the deck collapse caused her 
fibromya.1~ia.. 

FN34. Etiology orpathogcu.e.sis. 

Although not brought to our attention by the: parties. 
we note that our conclusion is also consistent with 
that rcac;hed by those courts in otha' jurisdictions 
whicb have considered ditcctly and specifically the 
admissibility of evidence of • cawal CODOCGtioo. 
betweCD . trauma and tibromyalgia. III the most 
significant of these, Black v. Food Lum .• Jnc., the 
plaintiff was injmd in a slip and fall accident in the 
grocery store Jnd won a substantial monetary award 
before a federal magistrate jud2C "principally because 
she: had been. diagnosed with fibromyaIgia syndrOIIlC, 
an illusive but dcbiliUlting aflliction." [fN35J The 
appc:Uat.t court descoDcs the issue on appeal as 
"[w]lledler [the plaintiff] produced reliable expert 
evidc:nce that her slip-and- fall injury cau.s~d 
fibromyalgia .... • fFN361 

~ Jd. 171 F.3d at 309. 

Page 10 

FN361d. 

*12 The appellue court then ao.al~ the 
magUtntc's rationale for admission of cxpczt 
evideru::e of causality; an evidentiary ruling on which 
tiu: verdict largely depended- This analysis. involviD& 
the meaning and effect of the Consensus Report, is 
equally pasuasive: in the present context !'FN311 aIld 
includes the following: 

flQL And. particularly. in llSSCSSiDg the 
opinions of Plaintiffs experu Leventhal and 
Stm.tkler. 

Thus, th~ magistra.te judge read the [CoNetJaUS 
Report] to approve "an acccpred protocol in 
n:n.dc:ring an opinion in tcnns of reasonable 
medical probability." He then found that [the 
treating ph}'$ician] followed this protocol by (a) 
fAking I medical hisrory for [the p1aint:ifi]. (b) 
ruling out prior or subsequent "causcs" of 
fibromyalgia. (c) pcrfonn.i:ag or reviewing physical 
tests [which all tumed up neg<ltivc], and (d) 
deducing that the Food Lion fall was the only 
possible remaining cause· of fibromyalgia that 
appeared nWc months later. 
This m.alysis amounts to saying that because [the 
trcatiug physician] thought she had climiDatecl 
other poSSlble causes of fibromyalgiz, even though 
she does not mow the real "cause", it had to be the 
fall at Food Lion. lbis is not an exercise: ill 
scientific logic but in the fallacy of posl-hoc 
proptt:r-hcc reasoning, which is IS unacceptable in 
science as in law. By the same "logic," [the treating 
physician] could hav~ concluded that if [the 
pI.untiff] had gone on a trip to Dimey World and 
been jOitled in a ride, that event couid have 
contn"butcd to the onset of fibromyalgia. See. e.,. 
Allen v. PeJ11uylvonia Eng'~ Corp .. 102 F .3d 194. 
195-96 (S th Cir.1996) (CJtpcrt evidence suggatin, 
connection between CXPOSlll"C to ethylene oxide aDd 
brain cancu iosufficicnt UDder Dauht:rt ). 

. The court's rask was to detecmine whcthe.t (the 
treating physicianl's methodology tied the fall at 
Food Lion by some specific lrain of medical 
evidence to [the plaintiff]'s development of 
fibromyalgia. No one doubts the utility of mc:dial 
histooe$ ingeneru or the process by which doctors 
rulc out some known caus¢s of disease in order (0 

finalize .. diagnosis. But such general rules must. 
under Daubert Kumh() Tire [Cn.. lId. Va 
Carmichael. S26 U.S. 137 0999} J and Moore. (v. 
Ashland gemica/ 1St F.3d 269 (5 til Cir.1998) 
(en bane) ). be applied fac:t-~i.fica1l'y in cacb 
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case. The underlying prediates of any cause.-and
effect medical testimony arc that medical science 
understands the physiological process by which a 
particular disease or syndrome develops and knows 
wbat factors cause the process to occur. Based on 
such predicate knowledge. it may then be possible 
to fasten legal liability for a pasoo.'s disease or 
injury. 
In this case, neither [the treating physician] nor 
medical science knows I:hc exact process that 
results in fibromyalgia or the factors that trigger 
the process. Absent these aitical scientific 
predicates, for which there is no proof in the 
record. no scientifically reliable conclusion on 
causation QIl be drawn.. [The treating physi<:im]'s 
use of a ge:nera1 methodology cannot vindicate a 
conclU5ion for which there is non-undeTlying 
medical support. 

*13 Black v. FoodLiofl, 171 F.3d at313. 

Of coursc, as we discussed briefly above, the 
standard of admissibility at issue in Blac1c v. Food 
Lion. fnc. unda Fcd. R. Civ. Pro. No. 102 and 
Daubert v. Merrill Dow Phannacies. Inc.. is 
significantly less demanding than that which controls 
our decision UDder Fry~opa. Specifically, the 
federal evidc:ntiaJy standard specifitaUy pc:nnits the 
admission of expert $cientifie testimony in the: 
absence of a. relevant CODSE:DS'U.S if certai.n tests of 
scientific reliability described in Dauben are met. In 
Pennsylvania, in contrast and :IS we have discusscd at 
length above, the Supreme CouIt has not decided the 
issue of the admissibility of novel scientific evidenc:e 
in the absenc:e of a relevant consensus and govem.ing 
authorities rcquire general agreement among the 
particular scientific corrununity. Frye/Topa. 

With this background, the Court of Appeals in Blade 
lI. Food Lion considered the admWibility of eviden.c4: 
of a causal connection between trauma and 
fibromyalgia and concluded as follows: 

While the medical professicm has ~ significant 
advances ill the diagnosis and trcaQnent of 
fibromyalgia, expert5 have recogniud that the 
evidence that trauma actually causes fibromyaigia 
is "insufficient to establish Qwal relationships. II 

. [Citing the Consensus Report]. Thc [CoDScnsus 
Report] states, 
Overall... data from the literature are insufficient 
to indicate whccher causal relationships exist 
between trauma. and (fibromyalgia). The absence of 
evidence, however, docs not mean that causality 
does not exist. rather lhat appropriate studies have 
DOl bcc!n pcrfonned 
Ttl at 535. At ICllst one other commentator has also 
rC(:ognizcd the severe difficulties associated with 

Plge 11 

identifying the cause of a given patien(s 
fibromyalgia. See GcoffrcyLittlejohn, Medico
ugal Asp«ts of Fibro,fitis Syndro~ 16 IOUIb3l 
of Rheumatology 169, 171-172 (SnpP.1989) 
{"[TJhc:rc is no scientific evidence to suggest that 
the injury itself results in the pathophYSiology of 
fibrositis syndrome. '1. 

RlacK v. Food liQlt, 171 F.3d at 312-313. After 
eumining the evidc::oce presented by the plaintiffs 
treating and examining physicians, the Court of 
Appeals cOIlCluc:ks that. eva under the less 
resaictive federal standard, evidence of scientific 
causality between trauma and fibromyalgia is 
inadnrissible. 

To the same effect, in Wvt!a,h, v. Beckman 
Instruments. Inc .. 113 F.SuPl'.2d 1205 {E.D.Tn.2000} 
the court held to be unreliable and, therefore. 
inadmissible, expert testimony of a causal 
relationship betw~en a chemical spill at the dcfrodant 
labontory and the plaintiffs medical conditions 
including fibromyalgiA and chronic fatigue 
syndrome. The court's discussion of the distinction 
between diagnostic and causal opIUlons IS 

particularly helpful in the present context: 
First and foremost, there is a fundamental 
distinction between [the treatingp.hysiciiln]'s 
ability to render a medical diagnosis bued on 
clinical expcri~ce and her ability to render an 
opinion on causation of [tbe plaintilij's injuries. 
[The defendant] apparently docs not dispnte, aJld 
the court does not quemon, that [the lreatUJg 
physician] is an experienced physician, qualified to 

diagnose medical conditions and. ~ar patients. The 
ability to diagnose medical. condition~ is I10t 

remotely the same, however, IS the ability to 
deduce, deline.1te, :md describe, in. a scientifically 
re;liabIe 1IWlDJ!r. the cawes of those medical 
oonditions. 

*14Id. 113F.Suop2das 1209. 

In Gros:; v. King David Bisrro. llfc.! 83 F.SuPD.2d 
597 (D.Md2000) testimony of a cawal relationship 
between infection from a food bome pathogen and 
fibromyaJs:ia syndrome was heJd to be insufficiently 
reliable for admission into evidence UDder Daubert 
and Fed.R.Civ,Pro. No. 702. The trial court there 
wri~: 

At this time the empirical dab. is simply toO 
oasc:ent uui tepid to support [the causal] 
cOQclusion. The medical studies thClIlSclves 
acknowledge that the causes of fibromyalgn arc 
unl..-nown. At best, these studies only suggest that 
there is an association between infections and 
fibromyalgia.. (FN) 8] . 
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.lliJ.lJd. 

Finally, we do Dot derive any c:ontwy import from 
those case aurhoriti.es including N~i.fon \I. Hines. 539 
Pa. 516.653 A.2d 634 (995); (FN39J RobWoIJ Y. 

NMI~. 750 A.2d 339 CPa.Super.2000l; ozndralf \I. 

WorKmf!Jf s Comoensation Appral BnarJ (H.e. Reese 
Ca,ulv CoJ. 721 A,2d 1133 cpa.Cmwlth.19981; and 
The Bachman C.nmpcmy \I. Worhnen'l' Compwarjon 
auea1 Board (Spence). 683 A.2d 1305 
(pa.Cmwlth.199{i) in which a causal connection 
between trauma and. fibromyalgia syndrome is 
descnbed either in a context in wbic.h causality 
appears not to have been challenged or in which a 
lessor standard of evidentiary admissibility is 
applicable. For the .same rcuODS we do not derive 
additional support from such cases as !.ivel.fbe,-ce v. 
J(}"(:idu. 743 A.U 494 CPa..Syper.I999); CilJrich v. 
WorkmaIJ ~f CQllfncn.sation A.opeDl Board O.gp.,-,l 
LOOng Cellt(!T-). 688 A.2d 1258 (pa...Cmwlth.I 996); 
and Coffey v. Coffer. 394 Pa.SupeT. Ct. 194. 575 
A2d581 (1990) which fa.iled to find a causal 
relationship between trauma and fibromyalgia under 
the evidence applicable to the particular cases 
involv.:d. 

.ENl2.. H.:re relied upon by the Plaintiff in 
opposition to the Motions. 

We note in this regard tlut medical testimony of 
causation in cases involving compc:nsation under the 
Pennsylvania Wormea's Compensation Act. the Act 
of Jtme 2, 1915, P.L. 736, as amended.. 77 P.S . § § 1 
cr seq. requires only that thc testimonial evidence be 
unequivocaL [FN40J Lewis v. COMmonwealth. 508 
POl. 360. 498 A.2d 800 ct 985); Giant Etlfle.. Inc. v. 
Wnr.brtcn~' Compmstltio" ..fppegl Bnartl ahomas) 
725 A.2d 873 CPa.Commw.Ct,I999); CiUd,". 688 
A.2d at 1259; Buczynski Y. Workmen's Compensation 
A.ppeal Board (Richardson-Vida, inC.), 133 
Pil..Cmwlth. Ct 532. 576 A.2d 421. 423- 424 (1990>
As to medical causation J:encnlly, in contrast, this 
Commonwealth uniquely requires definite, 
a.ffirrilative expert testimony of the existence of the 
uusal relationship. See. for example, N~·tor v. 
George, 354 Pa. 19.24.46 A.2d 469.472 (1946) in 
which the Court held to be inadmissible the treating 
physician's testimony to the effect tbat the plaintiffs 
condition "could have originated in the accident" and 
wrote the foUowin2: 

FN40. For this reason we do BOt find to be 
helpful in our analysis the opinion of tho 
Kansas Supreme Court reporttd as ~ll 
v, Samarjrqn Harne and Church Murugll'fL. 
Co .. 269 Kiln 970. 926 P.2d 1349 (199~ 011 

which Plaintiff here relies and which 
concerned an ultimate appeal from that 
Stlltc's worlanen's compensation authorities. 

The witness would bave to testify, not that the 
COnditioD. of claimant might have. or even pmbably 
did, come from the aGeidcnt. but that 'in Ws 

. professional opinion the result in question came 
from the cause alleged'; for, according to our latest 
pronouncement on this subject. I less diRct 
expTes5ion of opinion would &II below the 
Kquired stmdard of proof, and therefore wcuJd not 
constitute legally competent evidencc. 

"'IS JJ. (Quoting Vorbnoff v. Mesra Machint (.0., 
286P4 199, 20~, 133 A. 256,25& (1926)>-

To the same effect. the Court in McMaholf \'. Yount 
442 Pa. 484, 485, 276 A,Zd 534 (1971) beJd to be 
io.a.dmissib1c testimony that the injury "is coosutc:ut 
with" the accident; that "thae is probably a cause and 
effect rclatiomhip", and that the patient's arthritic; 
condition "is consistent with traumatic arthritis." The 
Court explains the necessity of a stringcnl staDdaId of 
prooCin the following tenns: 

Thc issue is no[ merely one of s¢mantics. There is a 
10giC41l reason for the rule. The opinion of a 
medical expert is evidc:ucc:. If the fact finda' 
choos¢s to believe it, he can find as fact what me 
expert gave as an opinion. For a fact finder to 
award damages for a particular conditiOl1 to I 
plainti!fit must find as a fact that the condition was 
legally caused by the defendant's conduct Here, 
the only evidence: offered ~s that it wu 
"probably" caused, and that is not eJ1ou~ PeJbaps . 
in the world of medicine nothing is absolutdy 
certain.. Nevertheless, doctors must make deeiaiolll 
in their own profc:ssiOllS cvay day bued 011 their 
own ~ opinioDS. Physicians must undcrstuIcl 
that it is the intent of our law that if the plaiDtiff'a 
medical expert cannot form an opinioll with 

. sufficient certainty as to make a medical jud;mat, 
there is nothing on thc record with which I jury em 
make a d.ocisiou with sufficient certainty so 10 
mike a legal judgment. 

Td. at 486. 276 A.2d at 53 5. See also 31 Am Iur,2d 
Expert and Or inin" E\lidtmc~ § S 258 and l§2 
(1989), [FN411 The: expressed concerns of the ~ 
in McMahon Y. Young are equaUy pertinent hA:n:. 

ffi!L MargiIIal notes 2S IIld 38 discuss the 
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unique stringe:ocy of Pc:nnsylvania's 
cvidentiuy requirement 

For all of these reasons and OD. the basis of these 
authorities we: conclude that evideucc of a causal 
relationship between trauma and the onset or course 
of fibromyalgia would be inadmisSIble UDd.a 
Frytfl"opa or under the less restrictive test of 
Daubert; and we enter the fonowing; 

ORDER . 

AND NOW. this llnd day of June. 2001 on 
consideration aftlu: Motions in Limine ofDefcrubnu 
Modem Exlenninating and Control Co.. Inc. 
("Modem'1 and Normm and RosyIa. Stephen 
("Stephens") sceking preclusion of cvidt:Dce of • 
causalliDlc between a deck collapse on July lS, 1997 
and Plaintiff Carla Ramos' (now Car13 Ouse) 
fibcomyalgia syndrome or its aggnvation; PbintifFs 
initial response dweto; Modern's reply fO Pla.intift's 
initial respouse; and Plainriff's sut- reply in 
opposition to the Motion; it is hereby ORDERED 
that the prayer of the Motions in Limmc is 
GRANTED. Plaintiff Carla RamosICrusc shall 
adduce at trial DO evidenCE: of a causal relationship, 
cither direct OT indirect, between the deck collapse 
Qlldber fibromyalgia syndrome or any aggravation or 
c.ucccbation thereof. 

END OF DOCUMENT 
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Abstract 

The concept that fibromyalgia may follow trauma is currently an area of intense 
debate within the medical field and is driven to a large extent by social and legal 
issues. This article questions whether the current literature supports the notion that 
trauma may cause fibromyalgia and explores the relative contribution of biology 
and psychology in the development of and sense of disability from fibromyalgia. 

The Debate 

During the 1990s, fibromyalgia following trauma became an important topic of 
debate in both the medical and legal arenas. The belief that 'posttraumatic 
fibromyalgia' actually exists is due to a variety of reasons. These include the 1990 
American College of Rheumatology's Criteria article that made fibromyalgia an 
officially recognized illness, physicians who feel they are helping patients by 
supporting their claims of injury causing illness, a legal profession that sees 
lucrative gains in an illness that cannot be proven or disproven, the stigma applied 
to individuals with psychologically mediated illness, and by a vacuum of good 
scientific data regarding trauma and fibromyalgia [1]. The term 'posttraumatic 
fibromyalgia' has not been sanctioned by the American College of Rheumatology, 
and it was recommended in the 1990 fibromyalgia criteria article that such 
descriptors not be used. This stance was reiterated in the 1994 Vancouver 
Consensus statement on fibromyalgia and disability due to the lack of evidence for 
cause and effect [2]. As of 1999, there was no new information to suggest that 
such a stance should be changed [3]. 

The 1990s also saw the emergence of the concept of the biopsychosocial model of 
illness in which psychology and biology combine to cause illness and disease. The 
debate regarding psychology versus biology for fibromyalgia is actually not new 
and has been going on for decades [4]. Rheumatologists at one time were quite 
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comfortable understanding fibromyalgia and trauma via a psycho-logical construct, 
though currently there are two camps in rheumatology, one espousing psychology 
as the more important component and the other claiming that biology plays the 
bigger role [1] . One of the best discussions of the psychology versus biology 
debate underlying fibromyalgia is contained in two recent letters (5,6]. Each point 
of view is presented without rancor, a feature too often seen in this debate, and a 
succinct overview of the differing standpoints can be gained from reading these 
letters. 

Over the years, we have seen a parade of various biologic explanations for 
fibromyalgia following trauma, ranging from deposition of amorphous material 
following trauma, to abnormal lactase dehydrogenase levels, to current theories 
regarding central nervous system sensiti-zation [4, l). All theories have to date 
failed to explain fibromyalgia in biomedical terms, and unfortunately, theory is 
being converted to 'proof' by the legal profession in which 'it is my opinion' and 
'more likely than not' are the standard of certainty. The literature on fibromyalgia 
and trauma is generally quite sparse and consists of a few notable case reports and 
case series. There is really a dearth of actual hard data to support cause and effect. 
There are considerably more letters to the editor, editorials, reviews, speculations, 
personal experience, and so forth, than useful data. There is one and only one 
study that attempts to case control the issue of fibromyalgia developing post 
trauma that is used by both sides in this debate to prove their point. 

The Literature 

One of the few case reports regarding fibromyalgia and trauma was published by 
Wolfe in 1994 [8J. He described the downhill spiral into pain and disability of a 37-
year-old woman following a minor injury at work un She developed irritable bowel 
syndrome in addition to 'disabling' fibro-myalgia from lifting a heavy box. The 
patient's self report of the process convinced the author (at least at the time) of 
the existence of posttraumatic fibromyalgia. 

One often cited case series on posttraumatic fibro-myalgia is by Greenfield et al. 
(9J who reported in 1992 that 14 of 127 patients seen over a 4-year period self 
reported the onset of their fibromyalgia following a traumatic event. These patients 
were more likely than those not reporting trauma to be receiving disability 
payments. The authors termed this form of fibromyalgia 'reactive fibromyalgia.' A 
total of 70% of those employed prior to the development of reactive fibromyalgia 
stopped working compared with only 5% of those labeled with 
primary fibromyalgia. The authors did not provide any ·data to suggest that the 
reactive group were objectively more ill than the primary group nor do we know 
anything about their pre-injury health status. 

Another frequently cited case series is by Goldenberg et al. [1OJ from 1995. These 
authors reported that 33% of 332 patients seen during a 4-year period with 
fibromyalgia felt that the onset of fibromyalgia occurred following trauma. The 
authors reported that items such as not working, reported pain levels, elevated 
levels of psycho-logical distress, a sense of helplessness, poor coping skills, less 
education, and pending litigation all contributed to a sense of disability in patients 
with fibromyalgia. 
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The most recent case series on initiating events and fibromyalgia is by Aaron et al. 
[11] who reported that 21 % of their 76 patients with fibromyalgia reported illness 
onset as a result of physical trauma, whereas 26% reported emotional trauma as a 
cause of symptoms. The other 46% had what was called gradual onset 
fibromyalgia, as no initiating event was self reported . Fifty percent of the 
physical trauma patients were on disability payments primarily from workers' 
compensation programs, whereas only 20% of the emotionally traumatized 
patients and 15% of the patients with gradual onset fibromyalgia were on disability 
payments. Of interest, Fibromyalgia Impact Questionnaire scores and Fatigue 
Severity Scale scores were significantly higher for the emotional trauma group 
when compared with the physical trauma group, yet one half of the trauma group 
were receiving disability whereas only one fifth of the emotional trauma group were 
receiving disability payments. In a. follow-up letter, Aaron et al. [11] noted that the 
difference was caused by the availability of worker's compensation funds for the 
trauma group. 

The one and only case control study of trauma and fibromyalgia is by Buskila et al. 
D2] titled 'Increased rates of fibromyalgia following cervical spine injury: a 
controlled study of 161 cases of traumatic injury' published in 1997. The authors 
reviewed the records of 102 Israeli patients with neck injuries, 74 with motor 
vehicle accidents (67 are said to have fulfilled criteria for whiplash), and 28 with 
industrial neck injuries. They used as a control group 59 people with lower 
extremity fractures occurring in a" but one person from workplace injuries. The 
demographics of the two groups were similar except that the neck group subjects 
were on average 4 years younger than those in the leg group. They reported that 
21.6% of the neck injuries developed fibromyalgia during an unspecified follow-up 
period whereas 1. 7% of the leg fractures developed the illness. Insurance claims 
were similar for both groups. One of the criticisms of this stuc,fy is the fact that 12 
of 18 fibromyalgia tender points are above the waist. The neck injury group in 
general did not differ from the fracture group with regard to the number of lower 
body tender points, which makes one wonder if we are really seeing fibromyalgia or 
just sore neck, back, and shoulder muscles. Of great interest, nobody stopped 
working due to the diagnosis of fibromyalgia, and the rate of fibromyalgia in the leg 
fracture group was similar to the general United States population rate for 
fibromyalgia (13J. What we do not know is the denominator for either automobile 
accidents or leg fractures in the catchment area of the occupational clinic. Although 
the authors stated a 100% ascertainment, there is no independent confirmation of 
this. In addition, the evaluators were not blinded to the grouping (difficult to do 
with orthopedic treatment for fracture) and this is particularly important because it 
was the authors' hypothesis that neck injuries lead to fibro-myalgia introducing a 
possible source of bias. It would be interesting to do a similar study in countries 
such as Lithuania or Greece where whiplash injury is uncommon due to lack of 
cultural support for such an illness [14]. 

Psychology 

One of the inherent weaknesses of most of the data surrounding this issue is that it 
is based on self report. Self report of illness onset should only arouse suspicion of 
but not be the scientific proof for cause and effect . Recall of past events is 
influenced by factors such as current knowledge, feelings, beliefs, and expectancies 
often leading to recall bias and is an issue well recognized by social 
psychologists [15] . This is particularly true. for those involved in litigation in which 
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litigants tend to overestimate pre-injury function and underestimate levels of 
current function compared with those with a similar type of injury but not involved 
in litigation [15]. Dr Wolf [is], the author of the above-cited case report on 
fibromyalgia and trauma and the lead author on the 1990 American College of 
Rheumatology Criteria for fibromyalgia, has since rethought his position on the 
issue of posttraumatic fibromyalgia. In a 1997 editorial, he has questioned the 
relevance of self report and has written that on review of many cases of supposed 
posttraumatic fibromyalgia that patients often have long histories of pre-trauma 
fibro-myalgia symptoms. 

Other important information we would like to know about such individuals is not 
available in most of the literature on fibromyalgia and trauma. There is a wealth of 
knowledge and experience from other chronic pain states in which it has long been 
recognized that issues such as local unemployment rates, job satisfaction, mood, 
past life experience, anticipated consequences of the injury, and environmental 
reinforcers are more powerful predictors of a sense of disability than the actual 
injury [17]. Tender paints, which are part of the diagnostic criteria of fibro-myalgia, 
have in fact been shown to be markers of psychological distress and somatization 
independent of widespread pain [18,21]. Wolfe [18] has equated the tender point 
count to the sedimentation rate of distress, ie, the higher the tender point count 
the more distressed the individual. The report by McBeth et al. [21] is particularly 
interesting in this regard. He and his colleagues evaluated 289 people, who 
demonstrated psychological distress on the General Health Questionnaire, with 
tender point examination and in-depth psychological testing [21]. A tender point 
count of 5 or greater was associated with a greater number of somatic symptoms, 
increased medical visits, fatigue, and a past history of adverse childhood events 
such as loss of a parent or abuse. Childhood victimization is an increasingly 
rec0.9njzed issue in people with somatic illness, including fibromyalgia [22]. 

In 1994, an international group of cliniCians and researchers met in Vancouver, 
Canada, to discuss issues of disability in fibromyalgia [2]. The consensus report 
mentioned previously was published in 1996 and with regard to trauma the group 
statement read, 'Overall, then, data from the literature are insufficient to indicate 
whether a causal relationship exists between trauma and FM (fibromyalgia). The 
absence of evidence, however, does not mean that causality does not exist, rather 
that appropriate studies have not been performed.' As noted above, nothing much 
has changed since 1994 in this regard. Is there danger in assuming cause and 
effect before there is data? The recent 'epidemic' of post-Silicone implant illness is a 
case in fact. Cause and effect were assumed based on a few case reports and case 
series of women with implants developing illnesses such as scleroderma or lUpus. 
Then Surgeon General, David Kessler, suggested removal of implants from the 
market in 1992. Soon thereafter, legal firms were advertising for clients who had 
been 'injured' by their implants, the media had stories of people 'ruined' by silicone 
implants, rheumatologists were involved in screening women with implants for 
serious connective tissue disease, and diagnostic labora-tories offered multi-item 
autoimmune panels searching for hidden illness. As science has caught up with the 
hyperbole, no evidence has been found to confirm that silicone implants have a 
causal link with serious connective tissue disease, and in fact, a meta-analysis of 
the data suggests a mild protective effect [26,27]. The authoritative 
institutions, namely the medical, legal, and the media, in our culture had made 
thousands of women 'ill' by telling them that their implants might cause serious 
illness. This is a critical lesson that unfortunately we appear to be repeating with 
regard to fibromyalgia and trauma due to the lack of reasonable scientific evidence 
regarding the issue. 
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How does an injury, often mild, which should normally heal in a few weeks to a few 
months become a diffuse pain syndrome that may be described by the patient asa 
'life-ruining' event? Advocates for the concept that fibromyalgia and trauma are 
linked cite the previously discussed self report medical literature and the theory of 
central nervous system plasticity and central sensitization to explain why focal pain 
becomes widespread [28]. The possible role of neuroplastieity and other 
neuroendocrine abnormalities in fibromyalgia are discussed by Pillemer et al. [29]. 
Basically, central sensitization is felt to occur because peripheral tissue or nerve 
injury may result in hyperalges'ia, in which innocuous stimuli such as light touch 
may be perceived as painful. Hyperalgesia is felt to be related to changes at the 
site of the injury as well as to central nervous system hyperexcitability that leads to 
long-term changes in the nervous system, referred to as neuropla$ticity. 

One of the weaknesses of the neuroplasticity argument is that it requires an 
initiating painful stimuli that then leads to central sensitization and does not explain 
fibromyalgia reportedly caused by emotional trauma or those cases of fibromyalgia 
without any obvious initiating painful event. It also does not explain why leg 
fracture trauma isn't the 'right kind' of trauma, especially since the painful stimuli 
applied to the animal models of this phenomenon are applied to the extremities. It 
also does not account for the observations that patients who report the 
development of fibromyalgia after injury are generally accident victims rather than 
accident causers [3Q). Neuroplasticity is not unique to pain experience. 
Neuroplasticity has been observed in animal studies due to other sensory and 
behavioral inputs, including learning. What is pointed out in the Pillemer article 
[29] is the fact that pain inputs end in the limbic system, an area of the brain 
critically important in human emotion, and inhibitory pathways for control of 
central sensitization that begin in the frontal lobe, which is important for the 
organization of behavior, as well as the limbic system. Thus, psychology or emotion 
appears as a potentially important issue in the interpretation and control of chronic 
pain. Finally, central sensitization is still at the level of theory, not fully understood 
in animals and certainly not proven in patients with fibromyalgia [30]. 

Other interesting biologic observations in patients with fibromyalgia includes 
neuroendocrine abnormalities, particularly the hypothalamic-pituitary-adrenal axis 
and stress response system dysregulation [29]. This finding is not unique to 
fibromyalgia and has been observed in chronic fatigue syndrome, forms of 
depreSSion, in people with posttraumatic stress disorder, and in women with 
chronic pelviC pain and a history of childhood abuse (29,31]. Of interest, stressed 
neonate rats (maternal separ-ation or repeatedly subjected to pain) also develop 
stress response dysregulation and the victimized rats also have an abnormal 
sensitivity to painful stimuli as adults [29]. As noted previously, there is a growing 
body of literature regarding childhood and adult victimization and adult chronic pain 
states. This together with the data regarding tender points as a marker for 
underlying psychological distress suggests the role of psychology as a cause for the 
observed biology. In support of this contention, it has been noted that the most 
effective forms of therapy are those that address the psychosocial aspects of the 
illness, namely cognitive behavioral therapy (32,33]. 
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Is Fibromyalgia a Disabling Disease? 

Is fibromyalgia a disabling disease) Self report of function using questionnaires 
such as the Health Assessment Questionnaire suggest that fibromyalgia has an 
impact similar to rheumatoid arthritis on the lives of the people afflicted, Report of 
function and actual level of function do not necessarily coincide in patients with 
fibromyalgia . Hidding et al. [34] observed discordance between what patients with 
fibromyalgia reported they could do and what they could actually do when 
observed when compared with patients with rheumatoid arthritis or 
ankylosing spondylitis . The authors discussed these findings as important 
components of the illness experience and issues to address when treating people 
with fibro-myalgia. In addition, there are currently no valid instruments to assess 
disability in patients with fibromyalgia because symptoms and limitations are self 
reported [3]. The Vancouver Consensus conference statement on work and 
fibromyalgia reads 'Most (people with fibromyalgia) are capable of work, often with 
job modifications . Changing a job to suit the patient's abilities helps maintain 
employability. Only a minority of patients are unable to work' [~]. Kennedy and 
Felson (351 reported that 66% of patients with fibromyalgia indicated improvement 
after a 14-year follow-up compared with initial presentation, and 75% of these 
same people had little or no interference from fibromyalgia in their work. 

In the Buskila et al. study [12]' the Israeli patients who were felt to develop 
fibromyalgia post-neck injury did not stop working in spite of their diagnosis, 
underlining the lack of evidence for the notion of posttraumatic fibro-myalgia as a 
disabling illness [12J. Robert Bennett [36] summed up the issue of disability when 
he responded to a letter to the editor regarding an editorial he wrote on 
fibromyalgia and trauma : 'I certainly agree that telling patients (with fibromyalgia) 
thatlhey can no longer work does more harm than good. I don't do this, and I 
suspect that most rheumatologists don't convey this message to their patients with 
FM . disability is not the same as impairment, and the critical link between 
impairment and disability is motivation. The components of motivation are very 
complex and include genetic influences, childhood experiences, social class, earning 
power, job satisfaction, psychosocial stresses, and age.' Thus even someone who 
has generally supported and promoted the suggestion that fibromyalgia may follow 
trauma recognizes the importance of psychosocial factors on issues of disability. 

The Legal Process and Fibromyalgia 

What impact does the legal process and compensation have on our patients with 
fibromyalgia? As noted above, in the courtroom where many of the issues have 
been played out by dueling expert witnessesl the requirement for causality is only 
51% certainty (P = 0.49) or 'more likely than not.' In science and medicine we 
require a 95% certainty (P = 0.05) that A and B are causally related. The danger of 
using the legal system to decide scientific issues has already been cited. With 
regard to compensation and illness, the Vancouver Consensus agreement states, 
'In the setting where compensation is widely available, illnesses similar to FM 
(fibromyalgia) have been shown to increase in apparent prevalence, as measured 
by physician visits, then fall when compensation availability declines' (2] . This 
notion is well illustrated by the epidemic of forearm pain that occurred in Australia 
in the mid 1980s that suddenly disappeared when objective evidence of injury was 
required and compensation rules became more strinqent [37]. Did workers simply 
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suffer in silence or was illness actually prevented by removing secondary gain? In 
an article titled, 'Compensation neurosis: financial reward for illness as nocebo,' 
Bellamy [38] discusses the literature on the role that financial compensation has on 
illness and illness behavior; it is well referenced, and well worth reading.His 
conclusion on review of the literature is that judging disability and work capacity is 
an unscientific process and that an adversarial system that rewards 
permanent illness or injury, particularly self-reported pain, is often permanently 
harmful to the patient. 

Wolfe [16] has stated that we should not be providing compensation for patients 
based on the diagnosis of fibromyalgia due to the potential negative impact 
compensation may have on our patients. Halleck [39]' a forensic psychiatrist, 
discusses the stresses inhere.nt in being a plaintiff and the role this has on illness in 
an article titled 'Perils of being a plaintiff.' He gives examples of adverse reaction 
suffered by plaintiffs in personal injury cases and suggests some ways to minimize 
such stresses and thus illness behavior. There is evidence for other work-related 
situations that compensation or the promise of such may increase self-reported 
pain, depression, and encourage unemployment [1-.Q,11]. Barsky and Borus [12] in 
their recent review of the literature on functional somatic syndromes including 
fibromyalgia state: 'The hyperbole, litigation, compensation, and self interested 
advocacy surrounding the functional somatic syndromes can exacerbate and 
perpetuate symptoms, heighten fears and concerns, prolong disability, and 
reinforce the Sick role.' Finally, Hadler [4,3] succinctly summed up the process that 
our patients are subjected to when they seek redress via the legal system when he 
said, 'If you have to prove you are ill, you can't get well.' 

Conclusions 

In summary, I have presented data to argue for the preeminence of psychology as 
the driving force in fibro-myalgia, both for symptoms and for self-reported 
disability. The current state of the literature does not allow the conclusion that 
trauma and fibromyalgia are causally associated. Some though, have in a sense 
judged trauma 'guilty' before there is any evidence that a crime has been 
committed and certainly before a fair trial has taken place . There is only one 
prospective study suggesting an association between selective trauma and 
fibromyalgia and the authors themselves state that 'The present data in the 
literature are insufficient to indicate whether causal relationships exist between 
trauma and FMS' [12]. In addition, as Bennett [7) has implied, disability in fibro
myalgia is based on patient motivation, and the work of Aaron eta!. [11] underlines 
the issue of disability and illness, ie, disability rate has less to do with the level of 
symptoms than the availability of compensation. The Goldenberg article [3) 
reminds us of some of the important issues with regard to a sense of disability in 
people with fibromyalgia. Patients who feel disabled are those who feel most 
helpless, most distressed, have low job satisfaction, have poor coping skills, and 
have involved themselves in litigation. 

These issues need to be addressed more effectively in clinical practice to keep our 
patients from developing a sense of disability. Further work will need to be done to 
explore and implement therapeutic interventions such as cognitive behavioral 
therapy, which addresses somatic illness in a holistic way. We also need to take 
note of Australia's political solution to the forearm pain epidemic and consider such 
a solution for fibro -myalgia and trauma in the Uniterl States. because it appears 
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that such a solution my actually prevent illness. Finally, Sir William Osler stated, I 

It is more important to know what sort of patient has a disease than what sort of 
disease a patient has . I Nothing is more important to remember when trying to help 
a person with fibromyalgia . 
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Figure 1 Risk of new onset widespread pain at six months: accident v 
non-accident cohort. (I, confidence interval; RR, relative risk. 

pain a t six months. Results are expressed as relative risks 
(RR) with 95% confidence intervals (CI).'· 

RESULTS 
We invited 1178 individuals to participate in the study, of 
whom 896 consented to receive a postal questionnaire. 
Questionnaires were returned by 597 (51%) of those invited 
to participate. They comprised 465 individuals in the crash 
cohort, mean age 42.0 years, 59% female; and 132 individuals 
in the non-crash cohort, mean age 42.0 years, 60% female. 
The prevalence of WP in the month before the incident was 
4% (n = 20) and 6% (n = 8) in the crash and non-crash 
cohorts, respectively. These individuals were excluded from 
follow up, and thus 569 were eligible for follow up. 

In all, 517 (87%) of these individuals completed the six 
month follow up questionnaire, of whom 490 provided 
complete pain data: 376 individuals in the crash cohort 
(81%) and 114 in the non-crash cohort (86%). The prevalence 
of new WP was 8% (n = 31) in the crash cohort and 4% 
(n = 5) in the non-crash cohort (RR = 1.9 (95% CI, 0.8 to 4.8, 
adjusted for age and sex)). Further adjustment for GHQ score 
(high v low distress) and somatic symptom reporting (0 v lor 
more symptoms) attenuated this risk (RR = 1.4 (95% CI, 0.5 
to 3.2)) (fig 1). Adjustment for SF-8 mental and physical 
scores did not further alter the risk of new WP. 

Although this study was not designed to have sufficient 
power to examine risk separately in men and women, the 
data suggest that there may be differential effects by sex, 
with a slightly higher risk in women (RR = 1.5 (95% CI, 0.5 to 
5.1)) compared with men (RR= 1.1 (95% CI, 0.3 to 4.3)) 
(table 1). 

DISCUSSION 
This is the first study to examine prospectively the ra te of 
onset of widespread pain after physical trauma, namely a 
motor vehicle crash. It suggests that the rate of onset of WP 
after a motor vehicle crash is low and at most there is a 
modest increase in risk, particularly after adjusting for levels 
of psychological distress. 

There are several caveats that need to be considered to put 
this study into context. 

First, although the study was large, the number of new 
onset pain episodes was small. This is interesting as an 
observation in itself but does limit the power of the study. 

Second, the initial response rate was low; of those invited 
to participate just over 50% returned a questionnaire, raising 
questions about the external validity of the study. The 
available data on those who did not return a questionnaire 
are limited; however, there were no significant differences in 
either age (Z .. _w; p = 0.08) or sex (X'; p = 0.08) between those 
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who returned a completed questionnaire and those who were 
invited to participate but refused to or did not reply. It is also 
unlikely that those subjects who had experienced a crash but 
did not take part would be at a greater increased risk of 
developing WP, thus causing us to underestimate the risk. 

Third, the precise role of psychological distress is difficult 
to determine in this study. It could be hypothesised that 
psychological distress is a pathway variable, that trauma 
leads to distress and then WP, and therefore should not be 
adjusted for. However, the measure of psychological distress 
used was before the trauma. Therefore psychological distress 
could lead to an increased likelihood of experiencing a motor 
vehicle crash, in addition to being associated with the onset 
of pain. In a recent study, IS Lagarde et al found that stressful 
life events were associated with a subsequent increase in 
serious motor vehicle acddents, lending support to this 
hypothesis. Adjusting for psychological distress does attenu
ate the relation between trauma and Wp, but we do not know 
the extent to which the reporting of pre-crash psychological 
distress was influenced by the post-crash psychological 
distress experienced. Current work has suggested that prior 
distress, in particular depression, leads to a poor adjustment 
to stressful events"; additionally there are interactions 
between affective states, stressors, and pain.17 It will be 
important for future studies to explore not only the effect of 
trauma but modifiers of its effect. 

This study does have several strengths. The design is 
prospective and therefore we have been able to determine the 
new onset of WP in persons who were initially WP-free. An 
inherent problem of prospective studies is loss to follow up; 
however, loss in this study is minimal. Further, it may be 
expected that any such loss to follow up may result in an 
overestimation of. the new onset of widespread pain. The 
setting was population based, thus overcoming the potential 
issue of selection bias assodated with samples selected from 
clinic populations. 

Our study suggests that the new onset of widespread pain 
after a motor vehicle crash is uncommon and only marginally 
above that experienced by a non-crash group. The rate of new 
onset over a six month period in the non-crash group (4%) 
was very similar to the rate reported (6%) over a 12 month 
period in a study of 1658 adults in the general population of 
one area of north west England." This provides additional 
support for the study'S external validity. 

Previous studies have reported that trauma is associated 
with WP'-'; however, methodological limitations, such as 
recall bias and the inability to measure the onset of pain, 
have restricted the interpretation of these findings. We have 
added to the literature by demonstrating a weak relation 
beTWeen trauma and the onset of WP. Studies have suggested 
that prior trauma is reported by 23%' and 39%' of 
fibromyalgia patients. These studies, however, have been 
conducted in specialist clinics among a selected population of 
fibromyalgia patients. Nevertheless the latter study: 
although showing an association between fibromyalgia and 
trauma, found that in both case and control subjects the 
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report of a motor vehicle crash was uncommon. It is possible 
that an association does exist but with other and more severe 
forms of trauma. 

In summary, the results of this preliminary study do not 
provide strong support for physical trauma (at least as 
exemplified by a motor vehicle crash) having a large impact 
on the new onset of widespread pain. It suggests a more 
modest estimate of the effect of trauma than those previously 
reported. 
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Neck Injury and Fibromyalgia - Are They Really 
Associated? 
MOSHE TISHLER, OFER LEVY, ILYA MASLAKOV, SHMUEL BAR-CHAIM, and MIRIT AMIT-VAZINA 

ABSTRACT. Objective. To investigate whether whiplash injury may be a trigger for the onset of fibromyalgia (FM). 
Methods. One hundred fifty-three patients presenting to the emergency room with the diagnosis of 
whiplash injury were examined. The control group included 53 patients hospitalized with fractures of 
the limbs, spine, and ribs due to road accident. The study and control groups were interviewed shortly 
after presenting and then followed prospectively. Patients complaining of musculoskeletal symptoms 
during followup were examined and a count of 18 tender points was conducted. FM was diagnosed if 
the patient fulfilled currently accepted 1990 American College of Rheumatology criteria. 
Results. The mean followup period for the study and control groups was 14.5 months (range 12-18) and 
9 months (range 6-14), respectively. There were no differences between the groups with regard to age, 
sex, marital, education, or employment status. During the followup period only one patient in the study 
group and no patients in the control group developed signs and symptoms of FM. Three patients in the 
study group (2%) and 15 patients in the control group (16%) filed insurance claims; none was associ
ated with PM. 
Conclusion. Whiplash injury and road accident trauma were not associated with an increased rate of 
FM after more than 14.5 months offollowup. (First Release May 1 2006; J RheumatoI2006;33:1l83-5) 

Key Indexing Terms: 
ABROMYALGIA WlllPLASH INJURY TRAUMA 

Fibromyalgia syndrome (FM) is a chronic musculoskeletal 
condition with a prevalence of 2-4% that occurs mainly in 
women l . This disorder is characterized by widespread nonar
ticular pains, generalized tender points, and no evidence of 
inflanunatory abnormalities. It is usually accompanied by 
fatigue, sleep disturbances, headaches, gastrointestinal symp
toms, and behavioral changes2• The etiology and pathophysi
ologyof this disorder remain unclear, although many trigger
ing factors such as stressful conditions3, hormonal changes4, 

disturbances in non-rapid eye movement sleei>, and infec
tious agents6 have been suggested and studied. Another etio
logical factor recently proposed as a trigger for the onset of 
FM is physical trauma. The role of physical trauma as a risk 
factor preceding other rheumatological conditions such as 
rheumatoid arthritis7, psoriatic arthritis8, and ankylosing 
spondylitis9 remains debatable. However, in FM it seems that 
this association has a more solid basis. Although most studies 
are retrospective, they have shown that 25 to 50% of patients 
with FM recall a physical trauma immediately preceding the 
onset of their FM symptoms1()'12. The only prospective study 
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of a causative link between trauma and FM is that of Buskila, 
et alJ3 who found a IO-fold risk of developing FM in adults 
with neck injury compared with patients having lower extrem
ity fractures. The absence of similar studies and the increasing 
medico-legal issues and ramifications of this problem prompt
ed us to test this hypothesis. 

MATERIALS AND MEmODS 
Patients. One hundred and fifty-nine patients discharged from the Emergency 

Room at Asaf-Harofe Medical Center between August 2003 andlanuary 2004 
with the diagnosis of whiplash injury were recruited for the study. One hun

dred and fifty-three patients (96%) agreed and served as the study group. 

Patients were infonned that the primary objective of the study was to deter

mine musculoskeletal problems following their accident. All patients were 

involved in car accidents and were diagnosed with whiplash injury without 
evi dence of fractures. dislocations, or spinal subluxations on cervical redia

graphic studies. None of these patients had a head injury or brain concussion. 
The control group comprised 53 patients hospitalized in the orthopedic, 

surgery, and neurosurgery wards of the hospital during this period because of 
severe trauma following a car accident. Of these 48 (91 %) agreed to partici
pate in the study. 

Methods. All patients gave infonned consent and were interviewed and fol
lowed by the same observer who was not blinded to the type of injury. A 
detailed questionnaire containing demographic as well as socioeconomic and 

clinical data was filled oUI by every participant on discharge from the 
Emergency Room. The time elapsed from injury to stUdy enrollment was 6.2 
± 2.7 hours (range 3.5-9.5 h). Patients were followed by telephone calls after 

the first week and every 5 months thereafter. The interview included ques
tions about joint pains and tenderness as well as questions about dizziness. 
sleep disturbances, headaches. and concentration problems. The question
naire also included questions about quality of life (QOL), physical function
ing, employment status, and insurance claims. QOL assessment was done 

using the Arthritis Impact Measurement Scales (AIMS 2) validated Hebrew 
language fonn l4 and physical functioning was assessed by the brief l().item 
Fibromyalgia Impact Questionnaire (F1Q} validated Hebrew language 
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fonn 15. Patients who complained of symptoms or signs suggestive of FM 
were invited for further evaluation that included a complete physical exami
nation with special emphasis on examining the specific 18 tender points 
needed for fulfilling accepted criteria of the American College of 
Rheumatology (ACR) for FM16. 

Statistical analysis. Student's t test for independent samples was used to com
pare quantitative variables. The chi-square test or Fisher's exact test (in small 
samples) was perfonned to compare proportions. 

RESULTS 
Baseline characteristics of the study and control groups are 
presented in Table I. Demographic and socioeconomic char
acteristics were similar in both groups. The followup period 
for the study group was longer than that of the control group 
(14.5 ± 1.1 vs 9 ± 2.2 months, p = 0.035). 

Six patients of those eligible to participate in the study 
group were not enrolled in the study: 2 refused on the advice 
of their lawyer, another moved to another town 2 weeks after 
the accident, and 3 others refused to participate for no obvious 
reason. In the control group 7 patients eligible for the study 
refused to participate or stopped followup shortly after inclu
sion: one patient refused due to an insurance claim that was 
filed in court, 2 others dropped out shortly after inclusion due 
to medical causes (leukemia and renal failure), and 4 patients 
refused to cooperate because of various irrelevant reasons. A 
total of 12 patients who complained of musculoskeletal symp
toms were recalled for detailed physical examination. 

Clinical details of the control group are presented in Table 
2. Patients were hospitalized for a mean of 5.6 ± 7.2 days and 
most (75%) had fractures in various sites. 

Prevalence of FM and various symptoms of patients as 
well as measures of QOL, FIQ, and litigation status at the end 
of the followup period are presented in Table 3. Only one 
patient in the study group but no patient in the control group 
developed symptoms and signs that fulfilled the 1990 ACR 
criteria for FM. Study patients had significantly more 
impaired QOL (p = 0.043), but no differences were noted 
between groups with regard to physical function. Headache 
was statistically more prevalent in the study group (p == 0.025), 
while regional pain (usually at the site of the fracture) was sta-

Table 1. Demographic, clinical, and socioeconomic data for the study and 
control groups. Values are expressed as mean ± standard deviation unless 

otherwise defined. 

Variable 

Age, yrs (range) 
MlFratio 
Followup, mos (range) 
Marital status 

Single (%) 
Married (%) 

Education, yrs (range) 
Employed (%) 

NS: not significant. 

Study Group, 
n= 153 

47.5 ± 103 (27-76) 
93/60 

14.5±3.1 (12-18) 

17(11) 
136 (89) 

123 ± 2.4 (8-16) 
107 (70) 

Control Group, 
n=48 

42.5 ± 13. 1 (21-83) 
30118 

9 ± 2.2 (6-14) 

6 (13) 
42 (87) 

11.6 ± 3.1 (8-17) 
38 (79) 

p 

NS 
NS 

0.015 

NS 
NS 

Table 2. Clinical data of the control group. 

Hospitalization days, mean ± SD (range) 
Blunt trauma with no fracTUres (%) 
Trauma with fractures (%) 
Type of fracture 

Neck and shoulder 
Upper limbs 
Lower limbs 
Chest and ribs 
Multi-trauma 

Control Group. 
n=48 

5.6 ± 7.2 (3-15) 
12148 (25) 
36/48 (75) 

8/36 (22) 
10/36 (28) 
7/36 (19) 
2/36 (6) 

9/36 (25) 

Table 3. Prevalence of FM and symptoms, and measures of QOL, F1Q, and 
litigation status at the end of the followup in study and control groups. 

Study Group, Control Group, p 
n= 153 n =48 

FM(%) 11153 (0.6) 0/48 NS 
QOL±SD 5.2 ± 0.7 4.2 ± 1.2 0.043 
F1Q±SD 03 ± 0.8 0.4±0.7 NS 
Symptoms (%) 

Dizziness 321153 (21) 8148(17) NS 
Fatigue 21153 (13) 1148 (2) NS 
Sleep disturbance 201153 (13) 5/48 (10) NS 
Headaches 351153 (23) 3/48 (6) 0.025 
Concentration problems 101153 (6.5) 2148 (4) NS 
Diffuse pain 11153 (0.6) 0/48 NS 
Regional pain 3/153 (2) 2.S'48 (52) 0.001 

Insurance claims 3/153 (2) 8/48 (16) 0.001 
Employed 95/153 (52) 29/48 (60) NS 

QOL: quality of life, mean of 16 subitems (scale ~7); F1Q: measurement 
of physical function (10 subitems, scale ~3). 

tistically more prominent in the control group (p == 0.001). 
There were no differences in other symptoms such as dizzi
ness, sleep disturbances, fatigue, and concentration problems 
between the 2 groups. Employment rate was the same in both 
groups at the end of the study, although it decreased compared 
to baseline. In the study group the decrease was mainly due to 
national economic reasons, while in the control group the 
decrease was a consequence of the accident. Insurance claims 
were more prevalent in the control group, most of them 
against private insurance companies and only a minority for 
Social Security. 

DISCUSSION 
The issue of trauma and FM remains controversial. As 
rheumatologists we are frequently asked by patients and/or 
lawyers to clarify the clinical and medicolegal situation of 
physical trauma preceding chronic pain disorders. The 
answers to such questions are complex and problematic and 
must be based on solid epidemiologic and controlled prospec
tive studies. Several studies in the past, most of them retro
spective, have reported that up to 50% of patients with FM 
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can recall an event, most often physical trauma, that immedi
ately preceded their symptoms ll ,17-19. An extensive review of 
the literature failed to yield solid conclusions concerning this 
issuel2. The only prospective study that found a causative link 
between trauma and FM is by Buskila, et a[l3. In this study, 
which was not followed by others, the authors found that 
21.6% of patients with neck injury developed FM shortly after 
a work accident. These data are impressive since in their con
trol group of patients with leg fractures, the rate of FM was 
much lower (l.7%, p = 0.001). We could not confirm these 
earlier findings; after a mean followup of 14.5 months, only 
one out of 153 patients with whiplash injury developed FM. 
We believe our study is more accurate and its methodology 
makes our results more solid. We chose a group of patients 
diagnosed with whiplash injury after a car accident and fol
lowed them prospectively starting immediately after dis
charge from the emergency room. This is in contrast to 
patients chosen by Buskila, et al who Were attending an occu
pational injury clinic, a fact that can bias the results, since 
these people were already claiming their insurance/social 
security and were not representative of the whole injured 
group. Our study group did not include patients with various 
occupational injuries as in the previous study, but only those 
diagnosed with whiplash injury following a road accident. 
Furthermore, our results were strengthened by the absence of. 
FM in our controls, despite their severe injuries and hospital
ization. 

The cultural and socioeconomic background of our study 
population was not different from the group studied by 
Buskila, et al and thus could not be responsible for the differ
ences between our 2 studies. Moreover, our control group 
issued more insurance claims (16%) than the study group 
(2%), none of which was associated with FM. Only one 
patient refused to cooperate on the advice of his lawyer. 

In conclusion, the results of our prospective study do not 
support earlier observations about a link between neck trauma 
and FM. Because of its wide medicolegal implications, well 
controlled multinational studies with large cohorts of patients 
are needed to resolve this complex issue. 
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Abstract The objective of this study is to assess the long
tenn outcome and natural history of a cohort of patients 
with whiplash injury regarding the development of fibro
myalgia. Of the 153 patients who were admitted to the 
emergency room after whiplash injury in 2004, 126 were 
reassessed 3 years later. Also, 33 of 53 patients from the 
original control group of hospitalized patients with frac
tures were reevaluated. Patients were interviewed by phone 
and by written fonns using a detailed questionnaire. 
Patients who complained of musculoskeletal symptoms 
were invited and examined. The study group included 68 
men and 58 women, with a mean age of 50.1 ± 9.7. The 
control group included 19 men and 14 women with a mean 
age of 44.2 ± 10.3. Follow-up period did not differ sig
nificantly between the groups 38.3 ± 2.3 vs. 
36.4 ± 4.2 months. At the end of the follow-up period, 
three patients in the study group compared with one patient 
in the control group were diagnosed as having fibromyal
gia; all of them were women. The rate of new onset 
widespread pain increased with time in both groups. 
Symptoms of dizziness, headaches, fatigue and sleep 
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disturbances improved, as well as the quality of life (QOL) 
and the Fibromyalgia Impact Questionnaire (FIQ) scores. 
Insurance claims continued to be more prevalent in the 
control group. The results of this extended follow-up study 
confinn previous short-tenn results showing that whiplash 
injury and road accident trauma are not associated with an 
increased risk of fibromyalgia. 

Keywords Whiplash injury . Fibromyalgia . Trauma 

Introduction 

The aetiology and pathophysiology of fibromyalgia (PM) 
still remain unclear, although many factors, including 
stress, honnonal changes, genetic predisposition and 
infectious agents have been proposed [1]. The role of 
physical trauma as a triggering factor for PM has been 
debated in the last years as new data have been published. 
The only partially prospective study linking trauma as a 
causative factor for PM was published in 1997 by Buskila 
et al. [2], but has not been supported by other studies since. 

A recent study published by our group in 2006 did not 
find an increased rate of PM following whiplash injury and 
road accident trauma after more than 14.5 months of fol
low-up [3]. In parallel with our study, a similar study 
assessed the role of new onset widespread pain after a 
motor vehicle crash. The findings of this study suggested 
that after 6 months, a motor vehicle crash is unlikely to 
have a major impact on the new onset of widespread pain 
[4]. Another lately published study from Canada investi
gated the incidence and course of widespread pain in 
subjects with whiplash-associated disorders. The results of 
this study revealed that although the cumulative incidence 
of widespread pain following whiplash injury was 21 %, it 
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occurred early after injury, and its continuity after 
12 months was rare [5]. 

The aim of the present study was to investigate whether 
experiencing a whiplash injury is associated with an 
increase in the prevalence of FM. This study is an exten
sion of the original prospective study with a 3-year follow
up of patients described by us previously [3]. 

Patients and methods 

Patients 

In our original study [3], we investigated 153 subjects 
diagnosed as having whiplash injury, who served as the 
study group, and 48 patients with severe trauma who were 
hospitalised in different hospital wards following a car 
accident that served as the control group. Patients who, 
according to the clinical judgment of the clinician in the 
emergency room, had been injured by a mechanism of 
whiplash were eligible for recruitment. All patients in the 
study group had normal spinal X-rays examination, and all 
of them reported symptoms of localised neck pain and 
dizziness. The study group patients were followed for a 
mean of 14.5 ± 1.1 months as opposed to the control 
group, who were followed for a mean of 9 ± 2.2 months. 
The analysis of the data at the end of the follow-up period 
that included 147 patients in the study group and 41 
patients in the control group revealed only one patient in 
the study group that· developed FM. 

More than 3 years later, during the year 2007, we tried 
to contact by telephone all patients both in the study group 
and in the control group, whose data were analysed in the 
original study. 

One hundred fifty-nine patients agreed to participate in 
the follow-up study-126 (86%) patients from the original 
study group and 33 (80%) patients from the control group. 

All patients who agreed to participate in this follow-up 
study were interviewed by phone using a detailed ques
tionnaire [3] and were sent forms to be filled. The inter
viewer was blinded to the patients' status at the end of the 
first follow-up period 2 years earlier. Patients who com
plained about pain or other symptoms that might be related 
to the accident they sustained 3 years earlier were invited 
and examined carefully. 

Patients who had any type of musculoskeletal symptoms 
were also evaluated by using a tender joint count, except 
the Visual Analogue Scale (V AS), quality of life (QOL) 
assessment and physical functioning forms that were filled 
by the entire study group. 

The tender joint count was performed manually by 
thumb palpation of the 18 FM tender points and control 
sites similarly. Patients were diagnosed as having FM if 
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they fulfilled the 1990 criteria of the American College of 
Rheumatology [6]. 

A V AS of 100 mm was used to assess the severity of 
musculoskeletal pain, depression, fatigue and global well
being. The QOL was determined using a QOL scale that 
was previously validated for Hebrew-speaking patients 
with FM [7]. 

Physical functioning was assessed by the brief Fibro
myalgia Impact Questionnaire (FIQ-physical component) 
that was translated and validated in its Hebrew version [8]. 

This study was approved by the local ethics committee 
of Assaf Harofe Medical Center. 

Statistical analysis 

Comparison of group means was carried out using the 
Student's t-test for independent samples. Chi-squared test 
or Fisher's exact test for small samples was performed to 
compare proportions. 

Results 

The demographic data of the present study group and the 
control group are presented in Table 1. The study group 
consisted of 126 patients; there were 68 men and 58 
women whose mean age was 50.1 ± 9.7. The control 
group included 19 men and 14 women with a mean age of 
45.2 ± 10.3. The follow-up period from the traumatic 
event did not differ significantly between the two groups-
38.3 ± 2.3 vs. 36.4 ± 4.2 months. Twenty-seven patients 
out of the original study group that were eligible to par
ticipate in the follow-up study were not enrolled: 20 
refused for no obvious reason, five patients could not be 
reached and two others refused on the advice of their 
lawyer. In the control group, 15 patients eligible to enter 
the follow-up study were not enrolled-seven refused for 
no obvious reason, four patients could not be reached and 
four others refused due to an insurance claim filed at court. 
Following the telephone interview, 12 patients of the study 
group and six patients of the control group were recalled 
for evaluation. 

The prevalence of FM and related symptoms in patients 
and controls as well as the QOL, FIQ scores and the liti
gation status in 2004 and 2007 are presented in Table 2. 

At the end of the follow-up, three patients in the study 
group were diagnosed as having FM compared with one 
patient in the control group. All four patients found to fulfil 
the 1990 ACR criteria for FM were women. 

The QOL and FlQ scores of both the study group and 
the control group improved on 2007 compared to 2004, and 
they were not significantly different from each other. 
Symptoms . of dizziness, headaches, fatigue, sleep and 
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Table 1 Deinographic, clinical and socioeconomic data of the study and the control group 

Variable Study group Control group p 

n = 126 n = 33 

Age in years (range) 

MIF ratio 

50.1 ± 9.7 (31-69) 45.2 ±1O.3 (25-76) NS 
68/58 19/14 

Follow-up period in months (range) 

Marital status 

38.3 ± 2.3 (36-41) 36.4 ± 4.2 (24--38) NS 

Single (%) 13 (10) 4 (12) 

113 (90) 29 (88) Married (%) 

Education years (range) 

Employed (%) 

11.7 ± 2.3 (9-15) 12.1 ± 2.7 (I(H6) 

NS 
NS 
NS 

Values are defined as mean: SD 

NS not significant 

83 (66) 25 (75) 

Table 2 Prevalence of FM, symptomatology and measurement of QOL, FIQ and litigation status in 2004 and 2007 

2004 2007 

Study group Control group Study group Control group 
n = 153 n=48 n = 126 n = 33 

FM(%) 11153 (0.6) 0/48 (0) 3/126 (2.5) 1133 (3%) 

QOL± SD 5.2 ± 0.7 4.2 ± 1.2 5.9 ± 1.1 .5.5 ± 1.2 

FlQ ± SD 0.3 ± 0.8 0.4 ± 0.7 0.1 ± 0.3 0.2 ± 0.4 

Symptoms (%) 

Dizziness 321153 (21) 8/48 (17) 12 (10) 4 (12) 

Fatigue 21153 (13) 1148 (2) 1 (1) 1 (3) 

Sleep disturbances 20/153 (13) 5/48 (10) 121126 (10) 3 (9) 

Headaches 35/153 (23) 3/48 (6) 211126 (17) 4 (12) 

Concentration problems 10/153 (6.5) 3/48 (4) 3/126 (2.5) I (3) 

Widespread pain 11153 (0.6) 0148 6/126 (4.8) 3/33 (9) 

Regional pain 31153 (2) 25/48 (52) 12/126 (9.5) 6/33 (18) 

Insurance claims (%) 3/153 (2) 8/48 (16) 21126 (1.5) 6/33 (18) 

Employed (%) 951153 (52) 24148 (60) 83/126 (66) 25/33 (75) 

QOL quality of life (scale 0-7), FlQ measurement of physical function (scale 0-3) 

concentration disturbances improved in 2007 when com
pared to 2004 and did not differ between the two groups. 
The rate of new onset widespread pain increased in both 
the study and control group of patients when compared to 
the rate recorded after the first year of follow-up 
(P < 0.01). 

Employment rate improved between 2004 and 2007, but 
no differences were noted between the study and the con
trol groups. 

Only two patients in the study group and one patient in 
the control group were still undergoing psychological 
treatment 3 years after their traumatic event. 

At the end of the follow-up period, insurance claims 
continued to be more prevalent in the control group 

compared to the study group. All claims were filed against 
private insurance companies. 

Discussion 

The results of this long-term follow-up study of patients 
involved in a car accident who suffered a whiplash injury 
show that the rate of FM developing after such injury did 
not differ between the study and the control groups. This 
traumatic event had no major impact on the new onset of 
FM syndrome although the rate of new onset widespread 
pain increased with time. These findings confirm our pre
vious observation published in 2006 [3]. 
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Whiplash injury has been found to be a common 
sequelae after traumatic events, such as falls, bicycle 
accidents and motor vehicle collision [9]. This frequent 
diagnosis is associated with many medico-legal problems 
and claims in court for compensation [lO]. The relationship 
between physical trauma and the development of muscu
loskeletal pains has been a matter of debate in the last 
years. Early studies, all of them retrospective, found that up 
to 39% of patients with FM reported some traumatic event 
in the 6-month period preceding the onset of these symp
toms [11, 12]. 

In 1997, Buskila et al. [2] published a study that inclu
ded lO2 patients with neck injury, of whom 74 were 
involved in road accidents. Patients that were referred to an 
occupational clinic were assessed 6-18 months later for 
symptoms and signs of fibromyalgia. The findings of this 
study revealed that 21.6% of those with neck injury 
developed FM within 1 year of the event, when compared 
to 1.7% of the control group who suffered from lower 
extremity fractures. The results of this study were not 
validated by any other prospective study since. In 2006, our 
group published the results of a prospective study that 
followed 153 patients who arrived at the emergency room 
with the diagnosis of whiplash injury [3]. Our results were 
in contradiction with those of Buskila et al. [3], and we 
showed that whiplash injury and trauma resulting from 
road accident were not associated with increased rate of 
FM. The results of our study were supported by two other 
studies assessing the association of widespread pain with 
physical injury caused by a motor vehicle collision. In the 
first study, Wynne-Jones et al. [4] followed a cohort of 
subjects registered with an insurance company for 
6 months using questionnaires. They found that a motor 
vehicle crash is unlikely to have a major impact on the new 
onset of widespread pain. A later study conducted by Holm 
et al. [5] assessed a group of 266 patients out of a cohort of 
7462 claimants, who reported some type of whiplash
associated disorder after motor vehicle collision. The 
finding of this study disclosed that although the cumulative 
incidence of widespread pain was 21 %, it occurred early 
after injury and was rare 12 months after the injury. On the 
other hand another study by Wynne-Jones et al. [13] 
reported later on that the rate of a new onset widespread 
pain in a cohort of 695 patients who answered their ques
tionnaire after 12 month of a motor vehicle collision was 
7.8%. The authors identified five factors that independently 
predicted the onset of widespread pain in their patients. 
These included post-collision physical symptoms, pre
collision health-seeking behaviour, pre-collision somatisa
tion, initial injury severity and older age. Somewhat similar 
results were found by Atherton et al. [14] who followed 
480 patients after a motor vehicle collision for 12 months. 
They concluded that the greatest predictors of persistent 
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neck pain following such collision relate to psychological 
distress and aspects of pre-collision health rather to various 
attributes of the collision itself. An interesting observation 
noted by us is the increase in the rate of both regional and 
widespread pain in our patients both at the study and at the 
control group which are similar to those observed by other 
authors [5, 13]. 

It is important to remember that widespread pain is not 
synonymous with FM nevertheless its existence is a pre
requisite for the diagnosis of this syndrome, and pain is an 
important part in the symptom of these patients. Never
theless, although there was an increase in the prevalence of 
pain in our cohort, only a minority of patients fulfilled the 
criteria for FM. On the whole, the prevalence of FM in our 
study group at the end of 3-year follow-up is similar to that 
reported by Neumann et al. (15) from Israel who estimated 
a rate of 0.5 up to 5% of the general population. 

As stated in our earlier study, we believe that the 
methodology of choosing new patients right from the 
emergency room immediately after the accident and fol
lowing them for a period of more than 3 years is more 
accurate than other studies and represents the "real life". 

Furthermore, the fact that about 80% of the original 
group took part in the follow-up study in contrast to much 
lower rates reported in other studies helps to validate our 
results and minimises data bias. 

In our study, there were more men than women and one 
might speculate that this fact can interfere with data 
interpretation, since FM is mainly a disease of women. 
Nevertheless, the study population represents the popula
tion seen in the emergency room, whereby men are more 
involved than women in car accidents. 

Another important factor, which was not a primary 
outcome of this study but came out as a consequence of the 
results, is the patients' well-being and cumulative injury 
following a whiplash injury. This is mainly important due 
to the increasing rate of lawsuits filed in such cases in all 
parts of the world. The issue is too complex, was not in the 
scope of our study and will not be discussed here. Never
theless, our observation following this study was that 
although the rate of local and widespread pain increased 
with time it did not affect the improvement in quality of 
life, physical functioning and the rate of employment 
which increased. Similar data can be found in the study of 
Buskila et al. [16] that although finding increased rate of 
FM following cervical spine injury noted also an 
improvement in the quality of life in his patients after 
3 years of follow-up and specifies that all patients returned 
to work and were still employed 3 years later. 

We are aware that the small number of patients and 
controls can limit the interpretation of our data and believe 
that in order to solve and finalise this important medico
legal issue large prospective studies with an appropriate 
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sample size calculations and multivariant analysis are 
needed. 
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Role of Road Traffic Accidents and Other 
Traumatic Events in the Onset of Chronic 
Widespread Pain: Results From a Population
Based Prospective Study 
GARETH T. JONES,! BARBARA I. NICHOLL,z JOHN McBETH,2 KELLY A. DAVIES/ 
RICHARD K. MORRlSS,3 CHRIS DICKENS,2 AND GARY J. MACF ARLANE1 

Objective. To determine the relationship between physically traumatic events and the onset of chronic widespread pain 
(CWP). . 
Metllods. This was a case-control study nested within a large prospective cohort. CWP was detennined, by question· 
naire, as per the American College of Rheumatology fibromyafgia classification criteria. Data were also collected on 
psychological health, health behavior, and sleep problems. ParUcipants without CWP were then followed up at 4 years, 
and (new-onset) CWP was determined in the same manner. At foJIowup, participants were also asked to report whether 
they had experienced any of a series of physically traumatic events between baseline and followup. 
Results. A total of2,069 individuals (46.6'¥o) participafed at fo]]owup, and 241 of these individuals (11.6%) reported CWP. 
More than one-third of the study population reported at least 1 physically traumatic event; although these individuals 
were more likely to develop CWP, this relationship was completely attenuated after adjustment for confounding (odds 
ratio 1.01, 95% confidence interval 0.73-1.40). However, there was some evidence to suggest that involvement in a road 
traffic accident, specifically, may confer an increase in the risk of CWP onset. 
Conclusion. This study provides support for the "at risk" phenotype hypQthesis, where individuals characterized by poorer 
health and psychological variables may be predisposed to develop CWP following a traumatic trigger. However, although thls 
has been seen with road traffic accidents, it is not the case with other events. Future research should examine what is peculiar 
about an occident, or about one's reaction to it, that confers this increase in the risk ofCWP onset. 

INTRODUCTION 

Chronic widespread pain (CWP)js defined by the Ameri
can College of Rheumatology (ACR) as pain present for 
3 months or longer. above and below the waist, on both the 
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left and right sides of the body. and in the axial skeleton 
(l).It is a common and frequently disabling condition. and 
prevalence studies have provided consistent findings. In 
the UK, authors have reported prevalence rates of 11.2% 
(2) and 12.9% (3). with similar levels in Sweden (4). the 
US (5). and Germany (61. CWP increases with age. until 
ages 60-70 years, and is more common, at all ages, in 
women than in men (2-4,5). Along with widespread ten
derness, CWP is the principal feature offibromyolgia, one 
of tho most common reasons internationally for consulta· 
tion with a rheumatologist (7). 

Allhough the literature examining the etiology of CWP 
highlights the role of work-related postures/manual han· 
dling activities (8). psychological distress (9), features of 
somatization (10), and workplace psychosocial factors (8). 
individuals WitlI CWP often attribute symptoms to a pre
Cipitating physically traumatic event. e.g .. 8 surgical oper· 
otion or road traffic accident (RTA) (11). However. there is 
little robust epidemiologic evidence to support this. Bus
kila et aJ (12) conducted an examination for fibromyalgia 
among 161 patients with traumatic injuries who were at
tending a clinic. These authors report that individuals 

APP 052 



( 

( 

Physically Traumatic Events and Risk of cWP 

presenting with neck injuries were 13 times more likely to 
meet the ACR criteria for fibromyalgia than those with leg 
injuries (12). However, this might have been expected 
since the major distinguishing feature between the 2 
groups was not pain but tender point count. and 10 of the 
18 fi.bromyalgia tender point sites are found in the area of 
the neck and shoulder (1). AI-Allaf et al (13) demonstrated 
that individuals with fibromyalgia were twice as likely to 
report a traumatic event in the 6 months prior to survey 
(odds ratio [OR) 2.1. 95% confidence interval (95% CIl 
1.2-3.4). In particular. those with fibromyalgia reported an 
excess of injuries at work. fractures, and surgery. 

Recently. several studies have demonstrated that among 
persons experiencing an RTA, the greatest predictors of 
widespread pain aTe individ\lal-level factors and th.e psy
chological milieu. rather than aspects of the trauma itself. 
Wynne-Jones et al demonstrated prospectively that motor 
insurance claimants who had been involved in an RT A 
experienced approximately a doubling in risk of future 
widespread pain (albeit nonsignificant) compared with 
claimants not similarly involved in an RTA (risk ratio [RRJ 
1.9, 95% CI 0.7-4.8) (14). However. this was largely ex
plained by levels of pre accident psychological distress and 
somatic symptom reporting (adjusted RR 1.4, 95% CI 0.5-
3.2). The same authors. in a second study, identified 5 
independent risk factors (older age. preaccident adverse 
health behavior and somatic symptoms. postaccident 
symptom COWlt, and perceived injury severity) for the 
onset of widespread pain among 695 individuals involved 
in RTAs.ln combination. these risk factors discriminated 
between different groups of individuals whoso risk of 
widespread pain onset varied l8-fold. and ofthe 5 factors. 
none were accident-specific (15). 

However. all of the previous work in this area has iden
tified study participants after the traumatic event. There
fore. even in thoso that have attempted to adjust for pre
accident factors. all have had to rely on all measurements 
being taken postaccident. It is possible, therefore. that 
various factors related to the trauma. such as the psycho
logical response to the accident, may have influenced the 
reporting of preaccidellt health, pain. and distress. As 
such, it is not possible to disentangle the potential con
founding effect of preaccident verSUS postaccident distress. 

We hypothesize thal there are persons defined by prior 
physical and psychological healtb who. in the event of a 
traumatic trigger. are particularly likely to develop CWP. 
Under this hypothesis. the precise nature of the traumatic 
event may even be immaterial. The aim of the current 
study was to examine. prospectively, the relationship be
tween a number of different physically traumatic events 
and the onset of CWP among persons already wen charac
terized for aspects of physical and psychological health. 

MATERIALS AND METHODS 

The Epidemiology of Functional Disorders Study is a large 
prospective cohort study in Northwest England. the design 
and primary results of which have been published previ
ously (16.17). Briefly. at baseline. 6,290 individuals were 
recruited from 3 goneral practices in Northwest England 
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and were sent a self-completion questionnaire. Of those. 
6.244 participants answered the question: "Thinking back 
over the past month, have you had any pain that has lasted 
for one day or longer?" Those answering positively were 
asked to shade in the location of their pain(s) on a 4-view 
body manikin. These manikins. widely used in epidemio
logic studies of pain. were then scored in accordance with 
the definition of CWP in the 1990 ACR classification cri
teria for fibromyalgia (1). 

Potential confounding variables that were measured in 
the baseline questiOimaire included psychological distress 
(General Health Questionnaire) (16); depression and anx
iety (Hospital Anxiety and Depression Scale) (19); illness 
behavior and illness attitudes (Illness Attitudes Scale) 
(20); sleep problems (Sleep Problem Scale) (21); and so
matic symptoms (Somatic Symptoms Scale) (22). 

Persons without CWP were followed up 4 years later by 
self-completion questionnaire, when tlle occurrence of 
(new-onset) CWP Was assessed in the same manner as at 
baseline. Data were also collected concerning the recent 
experience of 6 physically traumatic events: RTAs. work
place injury. surgery. fracture, hospitalization (for any rea
son other than the above) and, in women, chlldbirtll. We 
were interested in traumatic events occurring after the 
baseline survey; participants were asked about traumatic 
events in the previous 6 years and were asked to provide 
the date of these events (or the dale of the most recent 
event in instances where participants had 2 events of the 
sanle type [e.g., 2 RTAs]). Events occurring prior to the 
baseline questionnaire completion were then excluded 
post hoc. 

Statistical analysis. The association between traumatic 
events and CWP was examined using logistic regression; 
therefore. results are expressed as ORs with 95% CIs. All 
analyses were conducted using Stata, version 10 software. 
Initially. the relationship was examined (unadjusted) be
tween exposwe (traumatic event) and outcome (new-onset 
CWP). Thereafter. results were adjusted where appropriate 
for age. sex, general practice. baseline pain status. and 
other potential confoWlding variables. The latter were 
variables assessed at the time of the baseline survey that 

, were associated with both the exposure and outcome with 
a P value less than 0.25 (by chi-square test). This high 
cutoff value was chosen to allow adjustment for variables 
with even a modest potential confounding effect on the 
relationship of interest. 

Ethical approval. The study received ethical approval 
from the South Manchester and East Cheshire Local Re
search Ethics Committees. Approval was also granted from 
the University of Manchester Ethics Committee. 

RESULTS 

Of the 6.244 participants at baseline, 5.181 were without 
CWP and therefore were eligible for followup. Of these. 
737 were known to bave died or moved away and. of the 
remainder. 2.069 were successfully followed up at 4 years 
and provided pain data (adjusted response rate 46.6%) , 
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Table 1. Description of study population 

Characteristic No.{%) 

Men 681 (42.6) 

Women 1.188 (57.4) 
Age rnnge. years 

25-34.9 250 (13.1) 
35-44.9 514 (24.9) 
45-54.9 639 (30.9) 

55-65 663 (32.1) 
General practice 

1 383 (18.5) 
2 463 (22.4) 
3 1.223 (59.1) 

Baseline paill status 
None 881 (42.6) 

Regional 1.149 (55.5) 
Wldesprea.d (nonchronic) 39 (1 .9) 

New-onset chronic widespread pain 
(primary outcome) 

No 1.828 (68.4) 
Yes 241 (11.6) 

Basic descriptive characterisHcs of the study population 
are shown in Table 1. Of the responders. 241 (11.6%) 
reported new-onset CWP. There was no significant differ
ence between CWP onset in men and women (~ = 0.25. P 
= 0.62) or with age (rlreod = 1.16. P = 0:28). However. 
there was a statistically significant difference in the prov
alence of new-onset CWP between the 3 general practices 
(range 8.9-17.5%; r == 25.3. P< 0.001) and also between 
individuals of different baseline pain status; 4_5%, 16.9%. 
and 17.9%. for those with no pain, regional pain, and 
widespread (but not chronic widespread) pain, respec
tively (;t = 75.4, P < D.001). 

A total of 684 participants (37.2%) reported at least 1 
traumatic event in the period between baseline and fol
lowup. and there was no difference in the proportion of 
men (36.S%) or women (37.8%1 reporting an event (Table 
2). However. men were more likely than women to report 
an injury at work (4.1% versus 2.4%) and less likely to 
raport surgery (14,6% versus 18.5%). Men were also 
slightly more likely 10 report involvement in an RTA 
(7.2% versus 5.2%). although this was only of borderline 

Table 2. Self-J'eporled lTau matie events during 
4-year followup 

Men, no. Women. 
Traumatic event (Ok)' no. (%)" pt 

Anyevont!: 283 (36.3) 401 (37.8) 0.51 
Road traffic accident 62 (7.2) 61 (5.2) 0 .06 
Injury at work 35 (4.1) 28 (2.4) 0.03 

Fracture 33 (3.a] 50 (4.3) 0.61 

Surgery 117 (14.6) 19B (18.5) 0.03 

Hospitalization 174 [21.3) 266 (24.3) 0 .12 

Childbirth - 59 (5.0) -
• Denominalor ffifren dp.pending on nonrp"pon.e 10 specinc fjUe.· 
lions. 
t By chi-squate lost. * Only [))e1udes lnffividual~ answering "yes" to 2:1 exposura or 
"no" to all exposures. 

Jones et al 

significance. In women, 5.0% (n = 59) reported childbirth 
by either natural or assisted delivery. 

Participants with new-onset CWP were approximatelv 
one-third more likely to report a traumatic event in fu~ 
4-year period since baseline than other individuals (OR 
1.~4. 95% CI 0.996-1.80). This association was largely 
dnven by RT As. fractures, and injuries at work. In con
trast, no association was found with hospitalization. sur
gery, or (in women) childbirth rrable 3). However, after 
adjustment for baseline psychological variables and sleep 
problems. no association was seen hetween the reporting 
of a traumatic event and .the onset of CWP (OR 1.01. 95% 
CI 0.73-1.40). 

After adjusting for age. sex, general practice. and base
line pain status. those who reported an RTA experienced 
an 84% increase in the ljkelihood of new-onset CWP (OR 
1.84. 95% CI 1.10-3.11). This relationship remained, al
though was no longer significant, after further adjustment 
for other potential confounding variables (OR 1.50, 95% CI 
0.89-2.52). Whereas, although modest associations were 
initially observed between CWP and fracture. and with 
workplace injury (Table 3). these were greatly attenuated 
alter multiple adjustment (OR 1.22, 95% CI 0.64 -2.33 and 
OR 1.03, 95% CI 0.47-2.24. respectively). 

DISCUSSION 

We have demonstrated that the onset ofCWP over a i-vear 
period is -12%. Further. we hava shown that per~ons 
exposed to an RT A. but not those exposed to other trau
matic events, experienced an increase in the likelihood of 
CWP onset. 

There are a number of me thodologie issues to consider 
in the interpretation of these results, with the first being 
sample attrition. Oftha 4.444 baseline participants eligible 
for followup and not known to have died or moved away. 
only 46.6% Were successfully followed up at 4 years. Loss 
to followup results in a smaller sample size. decreasing the 
likelihood of observing statistically significant findings 
and widening CIs around the OR. Also. in the current 
stuay, partiCipants Jost to followup were more likely to be 
young and male, and there was' some evidence to suggest 
that they were more anxious and more depressed at base
line but reported fewer sleep prohlems. The key issue. 
however, is whether selective attrition could have intro
duced a bias to our results. If sample attrition has compro
mised the internal validity of the study, one would have to 
argue that the relationship between trauma(s) and C\VP 
onset is different among persons who did. versus did not. 
participate at followup. We consider this to be unlikely. 
However, it is possible that those with a prior trauma and 
potentially with CWP are Jess Hkely to be followed up due 
to their pain levels. Alternatively. one could reasonably 
propose that the group least likely to participate at fol
lowup is the healthy nonexposed (I.e .• the llontrauma. 
non-CWP grOllp). In either instance. our results will be 
biased toward the null; we will have underestimated the 
occurrence of new-onset CWP in the trauma group(s) and 
the true effect sizes will be greater than those we present. 

Second. all the traumatic events in the current study 
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Table 3. Association between CWP onset and physically traumatic events" 

With CWP, Without cwp, OR (95% CI} 

Traumatic event no. no. Crude Adjusledt Further adjusted 

Any event 
No 115 1.042 1.0 1.0 1.0 
Yes 68 596 1.34 (0.996-1.80J 1.22 (0.90-1.65) 1.01 (0.73-1.40)* 

Road traffic Rccident 
No 213 1.702 1.0 1.0 1.0 
Yes 20 103 1.55 (0.94-2.56) 1.84 (1.10-3.11J 1.50 (0.89-2.52J§ 

Fractw'e 
No 212 1.713 1.0 1.0 1.0 
Yes 13 70 1.50 (0.82-2.76) 1.46 (0.78-2.75) 1.22 (0.64-2.33)1 

Injury at work 

I 
No 223 1.736 1.0 1.0 1.0 
Yes 9 54 1.30 (0.63-2.66) 1.31 (0.62-2.77) 1.03 (0.47-2.24)# 

HO$pitalization 
No 163 1.311 1.0 1.0 1.0 
Yes 48 392 0.96 (O.76-1.39) 0.85 (0.60-1.21) 0.77 (0.54-1.11)·' 

Surgery 
No 172 1.386 1.0 1.0 1.0 
Yes 33 262 0.94 (0.64-1.40) 0.89 (0.59-1.33) 0.77 (0.56-1.18)tt 

Childbirth, women 
No 131 979 1.0 1.0 1.0 
Yes 6 53 0.84 (0.S6-2.01) 1.16 (0.42-3.15) 0.83 (0.3S-2.00j.l::l: 

• CWP = chronic: wtdospread pain; OR = odds ratio: 05% CI = 95% confide nCB interval. 
t For age, sex. generoJ practice. and baseline pain statUs. * For psychological distress, lUlXiety, depression, advorso health behaVior, !tcd sleop problems. 
§ Fl)r onxloty and sleep problems. 
I For psychological distress and adverse health beltaoiM. 
• Fl)r psychological dtstres., OllXlety. and adverse health behnvlM • 
... For psychological distress, depression, adverse hooth behavior, anel sleep problems. 
tt For depression, adverse health behavior. health anxiety, and sleep problems. ** For psychological distress and hoolth anxlaty. 

were assessed by self-report. It is possible, therefore, that a 
recall bias may exist, whereby individuals with/without 
CWP recall (or report) traumatic events to a different ex
tent. One can easily conceive of a scenario where such 
recall bias could occur. What is not so obvious is why it 
should only occur with RT As and not other traumatic 
events, although RT As may be subject to psychological 
after-effects and insurance implications that are less prom
inent with other traumas. In particular, we inquired about 
hospitalization (although this is not necessarily a physi
cally traumatic event). Persons with CWP are a population 
known for higher than average levels of consultation for 
health care (23). Although it seems probable that if a dif
ferential recall exists it will be particularly prominent for 
the reporting of this exposure, persons with CWP in the 
current study were no more likely to report a recent 
hospitalization than other individuals (OR 0.98, 95% CI 
0.70-1.39). 

Previous studies have been unable to adjust satisfacto
rily for potential baseline confounding variables, since all 
preRTA data have been collected postRTA. One of the 
methodologic strengths of th.e current study is that, lmlike 
previous studies in this area (12-15). potential confound
ing variables were recorded prior to the RTA, therefore 
eliminating the possibility that psychological response to 
the RTA may have influenced the reporting of pre accident 
health. pain. and distress. In addition. the participants in 

the current study were without CWP prior to their RTA, 
i.e., it is known that they were without CWP at baseline. 
What is not known, however, is the temporal course oC 
events between baseline, the RTA, and the onset ofCWP. 
It is not possible to determine whether participants expe
rienced an RTA and then developed CWP, or whether they 
developed CWP prior to their RTA. Clearly, in terms of 
etiology, this is an important issue. However, in the case of 
the latter, for this to have influenced our resu1ts, one 
would have to argue that CWP onset increases the likeli
hood of reporting involvement in an RTA, but not the 
reporting of other traumatic events, including hospitaliza
tion. Again, we would hypothesize that this is unlikely. 
What cannot be ruled out with certainty, however, is that 
any potential confounding variables are not associated 
with the risk of exposure. Le., with the risk of a traumatic 
event. If this is the case, and these variables are, in fact, 
path variables and not confounders, then statistical adjust
llIent is inappropriate. 

We found the incidence of CWP to be 11.6% over a 
4-year period. This is possibly higher than one might ex· 
pect. given what is known about the prevalence of the 
condition. Other authors have reported a prevalence of 
11-13% in a similar population (2,3). The reason for the 
high prevalence of new-onset CWP is unknown. although 
it may be a function of surveillance, i.e., CV.,rp may be 
better ascertained in a repeatedly monitored population 
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than in the general population. However, in the current 
study. even the baseline prevalence of CWP was high 
(17%). although previous work has shown that this is 
explained, at least in part. by (lower) socioeconomic status 
of the current study population (24). Although it would 
have been preferable to have an individual-level marker of 
socioeconomic status. such as income or social dass, in 
the current analysis we were only able to adjust for socio
economic status using a cruder. group-level proxy vari
able. i.e .• general practice. 

Although there is an increase in the likelihood of CWI' 
onset associated with involvement in an RTA. we have 
shown that this is not true for other physically traumatic 
events. TIls reason for the specificity of Ihis relalionsl1ip is 
unclear. It may be thattbe extent of the initial injury will 
determine who develops CWP, although this wa! not ex· 
amined in the current study. Again. however. Ihis would 
not explain the specificity of the relationship to RT As. To 
explain the current findingll. one would have to 8uppose 
that the RT As resulted in greater initial injury than the 
other traumatic events, including events such as bone 
fracture. Also. it is possi.ble that some of the events over
lap. e.g., some of the fractures/hospitalizations/surgery re
sulted from RTAs. although it is not possible to distinguish 
between these in the current study. 

The psychological response to the unplanned Dature of 
RTAs may be important. This might also explain the small 
increase in the likelihood of CWP onset associated with 
fractures and injury at work (also unplanned) although. 
interestingly, these latter relationships were attenuated 
(completely so in the case of workplace injury) by adjust
ment for baseline psychological variables. 

So might there be something peculiar to all RT A that 
leads people to expect a poor outcome and maybe fnfl,u
ence natural history? There is some evidence in support of 
this question. A study conducted in Lithuania revealed 
that in a country where compensation for whiplash injury 
was infrequent. and expectation of long·term disability 
was minimal. t110re was no evidence that car accidents led 
to chronic neck problems (25). Or. it may be that there are 
a number of influences 011 the reporting of chronic symp
toms, including perceived "trigger" Ilvents and even, in the 
case of RTAs. issues surrounding fault and compensation. 
A recent survey demonstrated that persons with fibromy
algia. of which CWP is a major symptom, commonly attri
bute their symptoms to a physically traumatic event: 
16.1 % of respondents reported that symptoms were trig
gered by an RTA (11). It may be that this perception of a 
causal pathway, and potential over·reporting of trigger 
events (compared to perceived non trigger events) may 
partly explain the current findings. However. this previous 
study also found that the same proportion of respondents 
reported surgery as a trigger event, aud slightly more 
(17.1%) reported B uonRTA physical injury. 

In summary. previous work has shown that patients 
with CWP often attribute symptom ollset to a precipitating 
physically traumatic event and. although some studies 
have reported associations between such events and the 
onset ofCWP. they have been unable to adequately adjust 
for pretrauma psychological health. which may confound 
any ohserved felatiollllhip. Tho current study provides 
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some support for the hypothesis of an "at risk" phenotype. 
w here individuals characterized by poorer health and psy. 
chological variables may be predisposed to develop CWP 
following a traumatic trigger event. We have demonstrated 
tbat persons with now-onset CWP are 34% more likely to 
report a prior, recent. and traumatic event than individuals 
who remain without CWP. We have also shown that in· 
volvement in an RTA specifically does appear to confer a 
modest increase in the likelihood of symptom onset over 
tbe short to medium term. although in general this effect is 
removed after adjusting for potential confounding factors. 
Future research sbould examine what it is about involve· 
ment in an RTA. or about one's reaction to an RTA. that 
confers 11lis increase in the risk of CWP onset. which does 
not seem to occur with other traumatic events. 
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