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A. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR.

Where Appellants Hyde and Brooke served the summons and
complaint on the City Human Resources Director instead of the statutorily
designated Mayor or City Clerk, the trial court had no jurisdiction, and as
a matter of law, the statute of limitations extinguished the negligence
claim, should summary judgment be affirmed? If the Court were to
consider the additional issues presented on appeal, where the trial court
properly applied the plain statutory language of LEOFF (RCW 41.26)
determining that a non-commissioned officer is not entitled to sue his
employer, and LEOFF created no spousal consortium claim, should
summary judgment be affirmed? Also, where Hyde signed an enforceable
liability release one day prior to his Taser training exposure, and the
doctrine of express assumption of risk applies where Hyde acknowledged
in writing the possibility of the specific physical injury before the Taser
training, assumed “all risks,” and nonetheless chose to proceed with the
Taser application, should the judgment be affirmed? The proper exercise

of discretion refused inadmissible or untimely evidence and pleadings.

B. SUPPLEMENTAL STATEMENT OF THE CASE. CASE.
This case stems from Hyde’s probationary employment with the

City of Lake Stevens’ Police Department (“LSPD”) in June 2009.



CP 721. On the fourth day of his conditional employment, Hyde
participated in a routine Taser training exercise; the Taser application
consisted of a three-second burst with a metal clip on Hyde’s right shirt
sleeve cuff and left leg sock while Hyde was lying on a carpet. CP 686,
722. Afterwards, he complained of a muscle-contraction related back
injury, never completed his training, and never received his police
commission. CP 686, 701, 722-24, 595. In late 2010, Appellants filed a
negligence suit against the City. CP 1024-28, 806-08. In late August
2012, the City filed a summary judgment motion because specific
statutory designees had never been served, and the three-year statute of
limitations had expired. CP 818-50. Various other substantive defenses
were also argued. [/d.  Oral argument was reset for the court’s
convenience, and on October 17, 2012, the trial court granted the City’s
motion. CP 238-39, 230-33. The court also granted in part and denied in
part the City’s evidentiary objection and motion to strike untimely
pleadings. CP 227-229, 235-254, 1046. A Motion for Reconsideration
was denied on November 14, 2012. CP 1-3. Additional statement of facts
will be included in the Argument below. See, Appendix hereto.

C. SUMMARY OF ARGUMENT.

On de novo review, this Court should affirm summary judgment in

favor of the City of Lake Stevens. Respondent City of Lake Stevens



(hereinafter “City”) respectfully requests the Court to affirm summary

judgment for a myriad of reasons. First, Hyde and Brooke never properly

served the City of Lake Stevens with a Summons and Complaint, thereby

depriving the Court of jurisdiction in this case; the three year statute of

limitations expired on August 11, 2012, prior to the date the City filed its

CR 56 Motion to Dismiss. If the Court were to affirm on this basis, there

is no need to review the remaining issues in this appeal.

If the Court were inclined to review the remaining issues, the

summary judgment Order should still be affirmed.

1) Hyde is not entitled to sue his employer under RCW 41.26.281

2)

3)

4)

(an “excess damages” cause of action) as he does not meet
the plain statutory definition of “member” or “law enforcement
officer;”

Brooke has no negligence claim against the City for loss of
consortium given the legislative mandate found in Title 51 (the
“Industrial Insurance” statute) prohibiting a suit against a
government employer, and Title 41 (the “LEOFF” statute)
limiting an “excess damages” cause of action deriving from an
industrial injury to a law enforcement or firefighter member or
a specific designee; spouses are not so designated;

The day before the Taser training injury, Hyde signed an
enforceable liability release, waiving any right to bring a civil
action against his employer, the City; and

Hyde’s claims are barred by the doctrine of express assumption
of risk as he acknowledged the possibility of the specific
physical injury before the Taser training, assumed “all risks,”
and chose to proceed with the Taser application.

Additionally, the trial court properly exercised its discretion by (i)



refusing to consider supplemental pleadings and declarations that were
based on inadmissible evidence and/or submitted outside the timelines of
CR 56(c), and (i) denying Hyde and Brooke’s Motion for
Reconsideration. Evidence highlighted by Appellants (dpp. Br. 5-14, 21,
29, 38, 46) that was stricken or refused on reconsideration should be
disregarded: CP 164-184; 68-163; 303-317. See, CP 227-229; 1045-1046;
CR 56(e). Evidence, issues and arguments raised for the first time on
reconsideration should be rejected on appeal; because no assignment of
error was made, the Order on reconsideration is not before the Court.

D. ARGUMENT.'

1 The Summary Judgment Standard—Properly Applied.

This Court reviews summary judgment orders and related orders
excluding evidence de novo. Moore v. Hagge, et al., 158 Wn. App. 137,
147, 241 P.3d 787 (2010), rev. den’d, 170 Wn.2d 1028 (2011). In a
summary judgment motion, the moving party bears the initial burden of
showing the absence of an issue of material fact. Young v. Key
Pharmaceuticals, 112 Wn.2d 216, 225, 770 P.2d 182 (1989). The moving

defendant may do so by showing that there is an absence of evidence to

' Appellants waived any and all issues, theories or arguments which were not raised in
the trial court as well as those not included in their Opening Brief. See RAP 2.5(a); Smith
v. Shannon, 100 Wn.2d 26, 37-38, 666 P.2d 351(1983); Demelash v. Ross Stores, Inc.,
105 Wn. App. 508, 527, 20 P.3d 447 (2001), rev. den'd, 145 Wn.2d 1004 (2001);
Cowiche Canyon Conservancy v. Bosley, 118 Wn. 2d 801, 809, 828 P.2d 549 (1992).

4



support the ncn-moving party’s case. /d. at 225, n. 1 (citation omitted). If
the non-moving party fails to respond with a showing sufficient to
establish the existence of an element essential to that party’s case, then the
trial court should grant the motion to dismiss. /d. at 225. The response
must set forth specific facts showing that there is a genuine issue for trial.
Conclusory allegations, unsupported by factual data, are insufficient to
defeat a summary judgment motion. See, e.g., Grimwood v. University of
Puget Sound, 110 Wn.2d 355, 359, 753 P.2d 517 (1988). An affidavit
does not raise a genuine issue for trial unless it sets forth facts evidentiary
in nature, i.e. information as to what took place, an act, an incident, a
reality as distinguished from supposition or opinion. /Id. at 359. The trial
court properly considered the uncontroverted record supporting the legal
conclusion that defective service of process deprived the court of
jurisdiction, amongst other conclusions of law.> There was no abuse of
discretion in refusing late supplemental evidence/pleadings filed after the
court continued oral argument. O°’Neill v. Farm. Ins. Co. WA, 124 Wn.
App. 516, 125 P.3d 134 (2004).

2. The Court Lacked Jurisdiction Because the City Was
Not Properly Served with Process.

The following procedural facts were uncontroverted below. The

? Hyde and Brooke assert the trial court entered findings (passim); this Court’s de novo
review will reveal only legal conclusions were drawn by the court. Also, for clarity, the
summary judgment motion based on damages is not before the Court. CP 657.

5



City of Lake Stevens is a Council-Mayor form of government. After filing
the Complaint, on December 21, 2010, Hyde and Brooke served the City’s
Human Resources Director Steve Edin with the Summons and Complaint.
CP 755-56, 774, 79. Prior to the statute of limitations expiring, the City
Clerk was never served with a copy of the Summons and Complaint;
neither the City Manager nor the Mayor was served with process. Id.; CP
752. No statutory designee specified by the Legislature was served
(Mayor, City Manager or City Clerk). RCW 4.28.080.%

The City pled failure of jurisdiction “due to failure of service of
process under state law” in its original Answer filed shortly after the suit
was filed and before the initiation of discovery (January 18, 2011). CP
759, 430. The City pled “failure of service of process” as its first
affirmative defense. CP 755, 760. The City denied that service was proper
when served with Hyde and Brooke’s First Set of [Requests for]

Admissions (April 20, 2011). CP 755, 766. The City provided Appellants

3 See, CP 414-17, 250-53: Evidentiary Objection filed below. CR 56(e). Process server’s
hearsay should be disregarded as inadmissible. Appellants neither appealed from nor
assigned error to the Order granting objection to inadmissible evidence, waiving
any arguments on appeal (CP 1044-46; 1029). RAP 10.3(a)(4). Mr. Edin had no
authority from his employer to make statements changing legal process on the City under
state law. CP 383. Even if considered, the legal result is unchanged. E.g., Landreville,
infra (plaintiff cannot rely on governmental employee’s statement to process server that
was in conflict with clear statute.); Davidheiser, infra (same). Hyde and Brooke may not
rely on speculation, argumentative assertions that unresolved factual issues remain, or in
having their affidavits considered at face value; the nonmoving party must set forth
specific facts that sufficiently rebut the moving party's contentions and disclose that a
genuine issue as to a material fact exists. Seven Gables v. MGM/UA Entertainment Co.,
106 Wn.2d 1, 13, 721 P.2d 1 (1986).



with the Certification of Service showing that the City’s HR Director was
served when asked about service in Hyde and Brooke’s First
Interrogatories (April 21, 2011). CP 755, 774.

The Washington State court rules specifically direct a litigant to
RCW 4.28.080 for service of process procedures: CR 4(d)(2) (“personal
service of summons and other process shall be as provided in RCW
4.28.080...”). Hyde and Brooke had one year and nine months to cure the
defective service after the City put them on notice in its Answer on
January 18, 2011 (Taser application/alleged injury occurred on June 11,
2009; lawsuit filed on November 2, 2010; three-year statute of limitations
expired mid-August 2012). CP 755-56, 759-60, 752-53, 806-08.

Service of process refers to a formal delivery of documents that is
legally sufficient to charge a defendant with notice of a pending action.
Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 699 (1988).
Service of process is constitutional and jurisdictional; due process of law
requires that defendants be afforded notice of proceedings involving their
interest and an opportunity to be heard. Mullane v. Central Hanover Bank
& Trust Co., 339 U.S. 306, 314 (1950). Service actually commences the
lawsuit, gives the court jurisdiction, and provides a mechanism for tolling
the statute of limitations. Davidheiser v. Pierce Co., 92 Wn. App. 146,

152, 960 P.2d 998 (1998); rev. den’d, 137 Wn.2d 1016 (1999).



Service of a summons is specifically addressed by statute:
Service made in the modes provided in this section is

personal service. The summons shall be served by

delivering a copy thereof, as follows:
ok

If against any town or incorporated city in the state, to the

Mayor, City Manager, or during normal office hours, to the

Mayor’s or City Manager’s designated agent or the City

Clerk thereof.

RCW 4.28.080(2). (emph. added). The Washington State court rules
specifically direct a litigant to RCW 4.28.080 for service of process
procedures. CR 4(d)(2) (“personal service of summons and other process
shall be as provided in RCW 4.28.080...").

Hyde and Brooke’s arguments completely ignore decisive,
controlling law, thereby requiring an order affirming summary judgment.
App. Br. 28-47. This Court requires “strict compliance with the statutory
requirements of service of process as a prerequisite to the Court’s
acquiring jurisdiction over a City.” Meadowdale Neighborhood Committee
v. Edmonds, 27 Wn. App. 261, 267, 616 P.2d 1257 (1980). “When a
statute designates a particular person or officer upon whom service of
process is to be made in an action against a municipality, no other person

or officer may be substituted.” Meadowdale, 27 Wn. App. at 264."

In Meadowdale, the plaintiff served the mayor’s secretary with a

* Citing, 56 Am. Jur2d Municipal Corporations, Counties, and Other Political
Subdivisions § 854 (2d Ed. 1971).



summons and complaint instead of the mayor. This Court held that
because strict compliance with RCW 4.28.080(2) is required, service was
defective. The superior court’s dismissal order for insufficient service was
affirmed. Meadowdale, 27 Wn. App. at 271. This strict rule of law has
been followed in Washington for over the last 30 years.’

In Nitardy, the Washington Supreme Court affirmed summary
judgment dismissing a suit where plaintiff had erroneously served a
summons and complaint on the secretary to the county executive instead
of the county auditor. Strict compliance with RCW 4.28.080 was
required. Nitardy, 105 Wn.2d at 135. Appellants make no effort to
address or distinguish these cases. App. Br. 28-47.

a. Appellants’ Arguments Misstate the Law.

Hyde and Brooke assert they served the City Clerk Norma Scott by
twice providing the summons and complaint to HR Director Steve Edin.
App. Br. 41; CP 474, 508 (process server served Scott by leaving a copy
of the documents with Steve Edin), 513-14. Appellants cite to no legal
authority for their transparently faulty proposition that serving the legal
papers on Mr. Edin is the same as serving the legal papers on Ms. Scott;

the process server acknowledges that she only served Mr. Edin. CP 474,

5 Id; Nitardy v. Snohomish County, 105 Wn.2d 133, 135, 712 P.2d 296 (1986);
Landreville v. Shoreline Comm. Coll. Dist. No. 7, 53 Wn. App. 330, 332, 766 P.2d 1107
(1988); French v. Gabriel, 116 Wn.2d 584, 590-591, 806 P.2d 1234 (1991); Davidheiser,
92 Wn. App. 146, at 153-154.



508, 513-14. Hyde and Brooke’s unsupported arguments ignore
dispositive, settled precedent. Washington Appellate Courts require “strict
compliance with the statutory requirements of service of process as a
prerequisite to the Court’s acquiring jurisdiction over a City.”
Meadowdale, supra, at 267. Serving an arbitrary City Director does not
comply with RCW 4.28.080(2). Additionally, Appellants’ reference to
alleged statements of City employees should be disregarded as hearsay
and as legally irrelevant. See, fn 3, supra. CP 410-29.

b. Davidheiser v. Pierce County is Dispositive.

In Davidheiser, the Plaintiff’s process server erroneously served
the summons and complaint on the County Risk Management Department
instead of the statutory designee, the County Auditor. The trial court
granted summary judgment. Davidheiser, 92 Wn. App. at 153-154. The
Court of Appeals held that service on the County’s Risk Management
Department rather than the County Auditor was insufficient; defective
service required dismissal. /d. The judgment was affirmed. /d. at 156.

Davidheiser asserted that a legal secretary called the County Risk
Management’s Office to find out who was the correct person to serve, and
an unidentified person directed them to the Risk Management Department.
In response to a summary judgment motion based on insufficient service

of process, the Plaintiff argued that the Risk Management Department
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accepts claims for damages, so service of process should be considered
effective as against the County. Plaintiff also argued that the County
should be estopped from challenging service because of the statement
made by the unnamed person at Risk Management. Last, Plaintiff argued
that the County had waived the defense by participating in discovery after
filing its Answer. Davidheiser, 92 Wn. App. at 148-153. Hyde and
Brooke make identical arguments in this case. App. Br. 41-47, 6-7. The
Court of Appeals swiftly rejected all three arguments.

The Davidheiser court explained that because the statute clearly
specifies who should be served, such is controlling. First, the court
determined the designee for claim filing should not be construed as the
same person for service of process. And like the City of Lake Stevens,
because the County had not designated any separate agent to receive
service of process, the specific statutory language had to be followed. Id.
at 150-52. Second, the court determined there was no estoppel: it was
unreasonable to rely on a government employee instead of the statutory
language. Id at 153-55. Last, the court expressly rejected the waiver
argument based on engaging in routine discovery following a timely filing
and service of an Answer asserting insufficiency of process. Id. at 155-56
(citing French, 116 Wn.2d at 594.)

Here, service of the Summons and Complaint on the “HR
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Director” is defective service as a matter of law. As the City Clerk made
clear, the HR Director is not authorized by the City to accept service of
process. CP 753. Service must be effected on the City Clerk, the City
Administrator, or the City Mayor. None of this occurred, even after the
City notified Hyde and Brooke in its Answer of this defect. CP 755, 759.
The three year statute of limitations began to run on June 11, 2009
when Hyde was provided a Taser application in training, and knew of the
basis for his claims. This lawsuit was filed on December 13, 2010. CP
1024-28. The City filed an Answer pleading defective service on January
19, 2011. CP 1013-17. Appellants’ failure over the ensuing 17
(seventeen) months to remedy this obvious defective service is fatal. The
statute of limitations expired in mid-August 2012 thus depriving the court

of jurisdiction. Summary judgment was proper. There is no discretion.

c. Landreville Controls Estoppel/Reliance Argument.

Appellants argue service is proper if someone at the City asserts
they are qualified to accept service of process. App. Br. 45, 6-7. CP 414-
415. This Court previously rejected the same argument, holding that
service on the administrative assistant to the Attorney General was
defective even though the administrative assistant told the process server
she was authorized to accept service. Landreville, 53 Wn. App. at 331-

322, citation omitted. Strict compliance with service of the statutory
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designee is required to obtain jurisdiction. “When the Legislature has
acted reasonably in naming one person or officer to have the responsibility
for receiving service of process, service upon anyone else is insufficient.”
Id. “Actual notice [of the lawsuit] standing alone, is not sufficient.” /d.

This Court summarily dismissed estoppel arguments based on the
statements the administrative assistant allegedly made to the process
server. “In light of the clear language designating the proper recipient for
service of process, any reliance upon the process server’s statements
regarding the administrative assistant’s authority was not reasonable.”
Landreville, 53 Wn. App. at 332. The defective service required
dismissal; summary judgment was affirmed. 1d®

Improperly serving the City’s HR Director twice does not satisfy
the legislative mandate. App. Br. 40-41, 45-46. The HR Director denies
making any assertion that he was authorized to accept service, and in fact
informed the process server that he was NOT authorized:’ but even if the

Court assumes Hyde’s assertions to be true for the limited purposes of this

appeal, such does not require a different result based on over thirty years

of precedent. Summary judgment should be affirmed.

® The Washington Supreme Court agreed with this Court’s reliance analysis when it
decided Lybbert v. Grant, 141 Wn.2d 29, 36-37, 1 P.2d 1124 (2000)(“The Landreville
case, with which we are in agreement, is particularly illustrative of the point that the
Lybberts’ reliance was not justifiable.”)

7 See, CP 430, 434, 383.
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d. Appellants’ Reliance on Lybbert is Misplaced.

Appellants’ circular argument regarding the statute of limitations is
immaterial to the City’s jurisdictional argument. App. Br. 40-42. At the
time the City filed its Answer, the statute had not yet expired and thus the
statute of limitations affirmative defense was not pled.3 After the City
filed its summary judgment motion, and after the statute had expired,
Hyde’s eleventh hour effort (September 4, and 24 2012) to cure the
defective service by serving yet another copy of the summons and
complaint -- for the first time on the City Clerk and later the Mayor -- did
not resurrect the cause of action. App. Br. 41.°

Appellants cite to the factually distinguishable Lybbert case in an
effort to shift the focus from their own patent failure of service and to
instead argue the City’s litigation tactics are to blame. App. Br. 42-44."°
Although the Lybbert case was decided adversely to the County, the
Court’s rationale was not based on estoppel, but rather on the principal of

waiver. The County in Lybbert never filed an Answer until the statute of

limitations had expired. Lybbert, 141 Wn.2d at 33. In Lybbert, the auto

accident in question occurred in early 1993. Plaintiffs filed their lawsuit

¥ The statute of limitations for personal injury actions is three years. RCW 4.16.080(2);
Nelson v. Schnautz, 141 Wn. App. 466, 170 P.2d 69 (2007), rev. den’d, 163 Wn.2d 1054.
Appellants agree that the applicable statute of limitations is three years. 4pp. Br. 28.

° CP 474, 567; CP 318, 330, 331. See discovery rule argument below.

10 Lybbert, 141 Wn.2d 29, 1 P.3d 1124 (2000).
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in August 1995. In informal conversations, a County attorney represented
that the County was preparing an Answer. In February 1996 Plaintiffs
served the County with interrogatories asking if the County was going to
be relying on the affirmative defense of insufficient service of process; the
County failed to respond to this discovery request.'’ In late June 1996, ten
months after the lawsuit was filed, the County finally served its Answer
asserting defective service as an affirmative defense. The County followed
by filing a motion for summary judgment on the same basis. 1d.

The Lybbert Court explained, “waiver can occur in two ways:”

It can occur if the defendant’s assertion of the defense is

inconsistent with the defendant’s previous behavior. It can

also occur if the defendant’s counsel has been dilatory in
asserting the defense.

Id at 39 (internal citations omitted). Neither of these circumstances
occurred here. The City neither engaged in discovery or other litigation
before asserting its defense, nor delayed in asserting its defense.

By stark contrast to Lybbert, it is undisputed that Hyde and
Brooke’s lawsuit was filed on November 2, 2010; the City’s Answer was
filed a few months later on January 18, 2011 before any discovery had
commenced. CP 755,759-63, 430. The coalescence of CR 4(d)(2), RCW

4.28.080(2), common law, the City’s early denial of jurisdiction in its

' Here, the record shows Mr. Lopez never sent a letter to defense counsel inquiring about
service of process. Instead, the City was globally asked to withdraw all of its objections
and there was no follow-up communication. (4pp. Br. 9, 44). CP 430, 474, 555.
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Answer (01/18/2011), the City’s first affirmative defense in its Answer,
the City’s denial that service was proper when asked to admit the same by
Appellants (4/20/2011), and the City’s production of the process server’s
declaration showing the HR Director and not the Mayor, City Manager or
City Clerk was served with process (CP 774) all lead to the irrefutable
legal conclusions: Appellants were provided ample and early notice of the
defective service; the City properly preserved and asserted this defense.

e. French Controls Waiver Argument.

Appellant’s case is more comparable to French v. Gabriel, 116
Wn.2d 584, 588-94. There, the Court rejected plaintiff’s arguments that
under the facts of the case, the defendant waived the defense of defective
service. Id Hyde and Brooke completely ignore French because it defeats
their arguments. App. Br. 40-47. In French, the defendant asserted
insufficiency of process in his Answer, and then engaged in routine
discovery. Id. at 587-88. Plaintiff argued that the defense had waived the
insufficient service of process defense by “filing an untimely answer,
objecting to the ftrial date, taking a deposition, and consenting to
amendment of the complaint.” Id at 594. The French Court disagreed,
holding the defendant preserved the defense by pleading it in its answer
prior to objecting to the trial date, taking a deposition, and consenting to

amendment of the complaint. /d Even though the defense delayed six
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months, there was no waiver as the Answer “was filed more than a year
before the statute of limitations extinguished the plaintiff’s claim.”
Lybbert, 141 Wn.2d at 44 (discussing French, 116 Wn.2d at 593-94).

No waiver occurred in this case because the Answer asserting
insufficiency of process was filed and pled prior to engaging in discovery
or seeking a new trial date; and the Answer was filed one year and nine
months before the statute of limitations extinguished Hyde and Brooke’s
claim. Like the plaintiff in French, Appellants had well over a year to
“attempt to correct the insufficient service after [defendant] raised the
defense in [its] answer.” French, 116 Wn.2d at 595.

Hyde and Brooke additionally contend that litigating the case after
timely serving its Answer constitutes waiver. App. Br. 46-47. These
arguments have also been rejected. The City’s appearance in the suit and
protecting itself after asserting the defense does not constitute waiver.
Lybbert, 141 Wn.2d at 41, 43. This Court has also rejected waiver and
estoppel arguments where insufficiency of process was timely pled in the
Answer and discovery was pursued on the merits thereafter: “[i]Jt would be
foolish for the defendant to forgo discovery on the merits of the case.”

Clark v. Falling, 92 Wn. App. 805, 815, 965 P.2d 644 (1998).

Hyde and Brooke Cannot Cure the Defect by Clinging
to a “Discovery Rule” Argument.

This Court should categorically refuse Appellants’ effort to
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resurrect the negligence claim that extinguished in mid-August 2012 when
the three-year statute of limitations expired, by urging the Court to carve
out a new judicially created discovery rule for a simple negligence case.

App. Br. 28-37. The trial court properly concluded that no authority
supports providing this limited exception to the three-year statute of
limitations for negligence claims under Hyde’s admitted facts.'?

Hyde admits that on June 11, 2009 he received the training Taser
application and immediately felt back pain; on that same day, he
complained of injury, saw a physician for the pain, and filed a claim for
injuries with the Department of Labor and Industries alleging that the pain

was caused by the Taser application. CP 460, 49, 457, 686, 701. Thus, the

12 Appellants spend two and a half pages arguing a negligent misrepresentation claim
was improperly dismissed (4pp. Br. 37-40), yet no such claim was pled or argued in
response to the City’s motion. CP 1026-28; 196-98; & 459-72. It was raised and rejected
for the first time on reconsideration. CP 186, 189-190, 25, & 1. Appellants assigned no
error to the court’s Order on reconsideration (nor did they brief the issue), and thus
waived any argument on appeal (4pp. Br. 1-2). RAP 10.3(a)(4). Matheson v. Gregoire,
139 Wn. App. 624, 638, 161 P.3d 486, 494 (2007), rev. den'd 163 Wn.2d 1020 (2008),
cert. den'd, 189 S. Ct. 197 (2008); 3 Wash. Prac., Rules Prac. RAP 10.3 (7th ed. 2008)
(“Generally, the appellate court will only review a claimed error which is included in a
properly drafted assignment of error.”) If preserved, an order denying reconsideration
following summary judgment is reviewed for a manifest abuse of discretion. Sligar v.
Odell, 156 Wn. App.720, 734, 233 P.3d 914 (2010), rev. den'd, 170 Wn.2d 1019
(2011); CR 59(a). New claims and arguments are properly refused on reconsideration.
Tegland, 14A Wash. Prac., § 22.25 (2012). Parties are not entitled to advance alternative
legal theories on reconsideration. Wilcox v. Lexington Eye Institute, 130 Wn. App. 234,
241, 122 P.3d 729 (2005), rev. den'd, 157 Wn.2d 1022 (2006). “CR 59 does not permit a
plaintiff to propose new theories of the case that could have been raised before entry of
an adverse decision.” /d. Last, evidence is properly refused on reconsideration following
summary judgment, that could have been previously submitted; such does not provide a
basis for reconsideration. Sligar, 156 Wn. App.at 734; Wagner v. Fidelity & Dep., 95
Whn. App. 896, 907, 977 P.2d 639 (1999), rev. den'd, 139 Wn.2d 1005 (1999).
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negligence cause of action began to accrue on June 11, 2009.

i. Hyde’s negligence claim accrued on June 11, 2009.

In a traditional negligence case, the statute of limitations begins to
run at the time of injury whether or not the litigant is aware of the
particular legal basis or theories for negligence. “In personal injury
actions, the cause of action ordinarily accrues when the injury is suffered,
since it usually coincides with the defendant’s negligent act and the
plaintiff’s awareness of injury.” 16 Wash. Prac., Tort Law and Practice §
9.2 (3rd ed.). Appellants’ contrary arguments are legally erroneous. App.
Br. 29. See e.g., In re Estates of Hibbard, 118 Wn.2d 737, 744, 826 P.2d
690 (1992), rev. den'd, 135 Wn.2d 1011 (1998) (“The general rule in
ordinary personal injury actions is that a cause of action accrues at the
time the act or omission occurs.”); Clare v. Saberhagen Holdings, Inc.,
129 Wn. App. 599, 602-03, 123 P.3d 465 (2005), rev. den’'d, 155 Wn.2d
1012 (2005)(“Generally, accrual of the statute of limitations begins at the
time the act or omission causing the tort injury occurs™). R

The discovery rule is a limited exception to the general accrual

rule, and may apply where “...injured parties do not, or cannot, know they

3 See also, Hamilton v. Arriola Bros., 85 Wn. App. 207, 211, 931 P.2d 925 (1997)
(discovery rule is the exception to the general rule in ordinary personal injury case that
the cause of action accrues at the time the act or omission occurs); Cox v. Qasis Physical
Therapy, PLLC, 153 Wn. App. 176, 190, 222 P.3d 119 (2009) (trial court properly found
that cause of action accrued at time of injury and was barred by statute of limitations).
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have been injured.” Estates of Hibbard at 744, 749. “Application of the
rule is limited to claims in which the plaintiffs could not have immediately
known of their injuries due to professional malpractice, occupational
diseases, self-reporting, or concealment of information by the defendant.”
Id. at 749-50. Hyde and Brooke cite to the Hibbard case, but omit this
predicatory language. App. Br. 29. Hibbard involved a parolee wrongful
death, rape and negligence case where the Supreme Court held the
discovery rule did not apply: the discovery rule is an “exception” to “[t]he
general rule in ordinary personal injury actions...that a cause of action
accrues at the time the act or omission occurs.” Id at 744-45.

Hyde and Brooke have not provided any authority demonstrating
any case, let alone a factually analogous case, to support the application of
the discovery rule under the clear cut facts at bar. App. Br. 29-37."* Even
if this Court were to entertain an analysis of the discovery rule,
Appellants” fail to demonstrate its applicability. This Court has made
clear that “[t]he plaintiff bears the burden of proving that the facts
constituting the claim were not and could not have been discovered by due
diligence within the applicable limitations period.” E.g., Clare, 129 Wn.

App. at 603 (summary judgment rejecting discovery rule affirmed where

4 Appellants cite to factually distinguishable Green v. APC, 136 Wn.2d 87, 100, 960
P.2d 912 (1998)(pre-birth injury where fetus was exposed to debilitating toxic chemical
not easily discovered as an adult before statute of limitations expired). (4pp. Br. 29).
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plaintiffs had sufficient knowledge of lung disease allegedly caused by
industrial exposure within 3-year limitations period (products liability and
negligence claims)); Burns v. McClinton, 135 Wn. App. 285, 300, 143
P.3d 630 (2006), rev. den'd, 161 Wn. 2d 1005 (2007) (3-year limitations
for contract claim accrual applied regardless of difficulty in discerning
breach). Here, reasonable minds can reach but one conclusion: Appellants
had sufficient knowledge of post-Taser pain and injury such that they have
failed their burden to demonstrate due diligence necessary to apply the
discovery rule. .

ii.  Hyde fails his burden to show discovery rule applies.

The cases cited to the trial court for the first time on
reconsideration, and now on appeal, are inapposite and should be rejected.
See fn 1, 13 supra. App. Br. 30-36; CP 190-96. North Coast Air v.
Grumman Corp., 111 Wn.2d 315, 759 P.2d 405 (1988) is a product
liability/plane crash case governed by RCW 7.72.060(3)" and thus easily
distinguishable. North Coast’s holding is limited to product liability
claimants: “We conclude that the claimant in a product liability case must

have discovered, or in the exercise of due diligence should have

13« .no claim under this chapter may be brought more than three years from the time the
claimant discovered or in the exercise of due diligence should have discovered the harm
and its cause.” RCW 7.72.060(3) (Title 7.72, et seq., Product Liability Actions (enacted
in 1981 following the Ohler decision)).
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discovered, a factual causal relationship of the product to the harm.” /d. at
319. Product liability cases trigger the discovery rule as judicially
pronounced in Ohler v. Tacoma Gen. Hosp., 92 Wn.2d 507, 598 P.2d
1358 (1979).

The other cases outlined by Hyde and Brooke are factually and
legally distinguishable. App. Br. 32-36. Those cases primarily involve
product liability claims and medical malpractice claims and not simple
personal injury negligence claims such as in Hyde’s case; the results are at
variance depending on the nature of the claim. Tyson v. Tyson, 107 Wn.2d
72, 727 P.2d 226 (1986) (no discovery rule in child rape case with
suppressed memory allegation); Ruth v. Dight, 75 Wn.2d 660, 453 P.2d
631 (1969) (discovery rule applied in medical malpractice case); Ohler, 92
Wn.2d 507 (discovery rule applied in product liability case); Sahlie v.
Johns-Mansville Corp., 99 Wn.2d 550, 663 P.2d 473 (1983) (discovery
rule applied in product liability case).'® Appellants’ case is easily
distinguishable, and in fact alleges a theory that is specifically discussed in
these cases as not invoking the discovery rule: alleged operator error
(negligence) of equipment does not invoke the rule. E.g., North Coast,

111 Wn.2d at 317, 322.

' These cases are discussed at length by the dissent in North Coast Air, 111 Wn.2d 315,
330-337, by both the majority and dissent in Tyson, 107 Wn.2d 7 (1986), and are
analyzed by the Estates of Hibbard court. 118 Wn.2d at 745-49.
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Appellants’ reference to the Allen case is equally misplaced and
does not involve a garden variety negligence/personal injury case
premised on alleged operator error of equipment. App. Br. 35-37. Allen v.
State, 118 Wn.2d 753, 758-60, 826 P.2d 200 (1992) (negligent parole
wrongful death case). There, the Court held as a matter of law that the
discovery rule did not save a wrongful death cause of action from being
barred by the statute of limitations because the plaintiff had not filed her
lawsuit within three years of discovering the basis for the claim, and she
failed to exercise due diligence to discover the basis for her cause of
action (1979 murder and 1985 lawsuit). Jd Contrary to Appellants’
assertion (4pp. Br. 35), the Supreme Court assumed, without deciding, the
threshold issue of whether the discovery rule applied in the first instance;
the parties on appeal effectively stipulated to its application. /d at n.4.
Instead, the Court referred to the Hibbard decision that was decided
during the same term regarding applicability of the discovery rule. Id.!”

Even if the Court determines the City was properly served and the

statute of limitations did not expire so as to extinguish Appellants’

' The Allen Court stressed that the “key consideration under the discovery rule is the
factual, not the legal, basis for the cause of action.” /d. at 758. If the Court were to
accept Hyde’s arguments, it would be abdicating control over the timing of accrual of a
garden variety negligence claim, triggering the running of the statute of limitations clock,
and placing the control of these critical aspects to individual plaintiffs and legal
consultation. Delay and uncertainty would be the norm, and the ability to defend, gamer
witnesses and preserve evidence would be impeded by the staleness of the claim. Such
should be categorically rejected.
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negligence claim, alternative grounds exist to affirm summary judgment.

3. As a Non-Commissioned Probationary Officer, Hyde
Was Not Entitled To Sue the City. RCW 41.26.281.

Hyde’s right to sue arguments seek to ignore plain statutory
language with no need of judicial interpretation. App. Br. 13-21.
“Statutory interpretation begins with the statute’s plain meaning, that we
discern from the ordinary meaning of the language used in the context of
the entire statute, related statutory provisions, and the statutory scheme as
a whole.” Ent v. WSCJTC, 2013 WL 1808243 at 2 (04/29/13) (citations
omitted). “If the statute’s meaning is unambiguous, our inquiry ends.” Id.
Statutory interpretation is a question of law reviewed de novo. Id.
Accord, Adams et. al v. City of Seattle Dept. Ret. Systems,  Wn. App.
_,294 P.3d 774 (2013). The Washington Supreme Court has already
determined: “Since the language of [LEOFF] is plain and unambiguous,
this Court may determine the meaning of the statute from the words
themselves without judicial construction or interpretation.” Fray v.
Spokane County, 134 Wn.2d 637, 651, 952 P.2d 601 (1998). Likewise,
this Court has reviewed LEOFF several times, and has always applied the
plain language of the statute as written. Adams, 294 P.2d 774; Locke v.
City of Seattle, 133 Wn. App. 696, 711, 137 P.3d 52 (2006), aff’d, 162
Wn.2d 474 (2007); Hansen v. City of Everett, 93 Wn. App. 921, 926, 971

P.2d 111 (1999), rev. den’d, 138 Wn.2d 1009.
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On June 2, 2009, the City provided a conditional offer of
employment to Hyde as a city police officer contingent upon obtaining a
certification as a peace officer by meeting all requirements of RCW
43.101.200; this requirement included successful completion of basic
training, among other conditions. CP 721-22, 728-29. By statutory
requirement, “[a]ll law enforcement personnel...shall engage in basic law
enforcement training which complies with standards adopted by the
commission pursuant to RCW 43.101.080.” RCW 43.101.200(1)."® A
“peace officer” means “any law enforcement personnel subject to the basic
law enforcement training requirement of RCW 43.101.200 and any other
requirements of that section...” RCW 43.101.010(11).

Hyde’s first day of conditional employment was June 8, 2009. CP
722. The Taser training application occurred three days later on June 11,
2009. Id Before or after that date, Hyde never worked as a full-time
commissioned law enforcement officer in Washington. /d. Prior to the
Taser application, Chief Celori had not sworn in Hyde or provided him
with a LSPD commission card. CP 722-23. After the Taser application,
Hyde was provided clerical modified duty while he was recuperating from
surgery. CP 723.

Ordinarily an employer is immune from suits filed by most

'* The “commission” means “the Washington state criminal justice training academy.”
RCW 43.101.010. See general discussion of CJTC in Ent, 2013 WL 1808243 (2013).
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employees, and the worker's compensation statutory scheme provides the
exclusive remedy in such cases. Pertinent to Hyde’s negligence claim, the
Legislature has created a general prohibition against suing an employer in
negligence for a workplace injury. RCW 41.26.270 (civil actions
abolished); RCW 41.26.020 (purpose); see also, RCW 51.04.010 et seq.
(industrial insurance/jurisdiction of courts abolished).

“The Industrial Insurance Act is based on a compromise between
workers and employers, under which workers become entitled to speedy
and sure relief, while employers are immunized from common law
responsibility.” Flanigan v. Labor and Industries, 123 Wn.2d 418, 422,
869 P.2d 14 (1994)." Common law claims seeking compensation from an
employer for injury to an employee are barred unless a statute specifically
affords the right to sue. E.g, Garibay v. State, 130 Wn. App. 1042, 128
P.3d 617 (2005), rev. den'd, 158 Wn.2d 1017 (2006) (court properly

dismissed claim against DLI for failure to enforce safety regulations).

a. LEOFF’s excess damages claim exception does not
apply.

In Hyde’s case, such statutory right to sue is theoretically provided

YE.g., Shellenbarger v. Longview Fibre Co., 125 Wn. App. 41, 103 P.3d 807 (2004), rev.
den'd 154 Wn.2d 1021 (2005) (court properly dismissed claim against employer for
injuries caused by exposure to asbestos); Judy v. Hanford Environ. Health Found, 106
Wn. App. 26, 22 P.3d 810 (2001), rev. den'd, 144 Wn.2d 1020 (2001)(court properly
dismissed claim against employer based upon statute; employee failed to establish
intentional or deliberate injury); Meyer v. Burger King Corp., 144 Wn.2d 160, 26 P.3d
925 (2001) (the Act abolishes most civil actions arising from on-the-job injuries and
replaces them with the exclusive remedy of industrial insurance benefits).
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for by LEOFF. RCW 41.26. Such governs the distribution of retirement
and disability benefits for specified police officers and firefighters. In
1969, the Legislature established LEOFF. Adams, 294 P.3d at 776; Fray,
134 Wn.2d at 643. In 1971, the Legislature amended LEOFF, giving plan
members the right to sue their governmental employers in negligence for
“excess damages:”

If injury or death results to a member from the intentional or

negligent act or omission of a member's governmental employer,

the member, the widow, widower, child, or dependent of the
member shall have the privilege to benefit under this chapter and
also have cause of action against the governmental employer as
otherwise provided by law, for any excess of damages over the
amount received or receivable under this chapter.
RCW 41.26.281. Fray, 134 Wn.2d at 643-44. Also in 1971, all LEOFF
members were removed from coverage under the Industrial Insurance Act.
Id. This 1971 amendment provided “greater benefits to injured police
officers and fire fighters than they would receive under the worker’s
compensation system. Fray, 134 Wn.2d at 643.

In 1977, the Legislature again amended LEOFF, this time
providing that Plan 2 members were now eligible for industrial insurance
benefits. /d at 644; RCW 41.26.480. Uniquely, LEOFF provides eligible
police officers with an actuarial reserve system for sure and certain

recovery and affords them a right to sue an employer in negligence for

excess damages. Hansen, 93 Wn. App. at 926. As amended, this
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exception to the general prohibition, allows a “... police officer [to] sue
his employer under LEOFF only ‘for any excess of damages over the
amount received or receivable’ through worker’s compensation.” Locke v.
City of Seattle, 162 Wn.2d 474, 485, 172 P.3d 705 (2007).

b. Hyde was not a LEOFF member on injury date.

The Legislature defines “Member” as follows:

"Member" means any firefighter, law_enforcement officer, or
other person as would apply under subsections (16) or (18) of this
section whose membership is transferred to the Washington law
enforcement officers' and firefighters' retirement system on or after
March 1, 1970, and every law enforcement officer and firefighter
who is employed in that capacity on or after such date.

RCW 41.26.030(20) (emph. added).

The Legislature defines “law enforcement officer” as follows:

“Law enforcement officer" beginning January 1, 1994, means any

person who is commissioned and employed by an employer on a

full time, fully compensated basis to enforce the criminal laws of

the state of Washington generally...
RCW 41.26.030(18) (emph. added).*

The Department of Retirement Systems, charged with
administering LEOFF, has also promulgated an administrative code
provision governing the definition of “law enforcement officer.”

You are a law enforcement officer only if you are commissioned

and employed on a full-time, fully compensated basis as a:
(1) City police officer;...

20 This definition was recently discussed by this Court in a different context and provided
its plain meaning. Adams, 294 P.3d at 778.
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WAC 415-104-225(1)(i) (emph. added). CP 723, 740. Hyde’s argument
that WAC 415-02-030(24) dictates a contrary result is unsupported by the
statutory scheme as a whole. App Br. 14. The membership definition
found in WAC 415-12 refers the reader back to 41.26 RCW with the

definitions that are provided above.

c. Hyde was not a commissioned officer on injury date.

As of June 11, 2009 (the day of the alleged injury), Hyde was not
commissioned and was therefore not a “law enforcement officer.”

“Commissioned” means that an employee is employed as an
officer of a general authority Washington law enforcement agency
and is empowered by that employer to enforce the criminal
laws of the state of Washington.

WAC 415-104-011(1) (emph. added). CP 723, 738.

Because Chief Celori had not yet sworn in or commissioned Hyde,
he was not empowered by his employer to enforce the criminal laws of the
state of Washington.z ' CP 722-23. Though Hyde argues otherwise, he
presented no admissible evidence in opposition to summary judgment that
he was commissioned by LSPD on June 11, 2009. App. Br. 13-14. CP
579-80. The City candidly acknowledged it erroneously enrolled Hyde in
DRS/LEOFF retirement before Celori swore Hyde in as an officer. CP

384. The City’s mistaken belief it could enroll Hyde in DRS/LEOFF

2! This court recently noted that membership in LEOFF for police officers began when
they were sworn in as a police officer. Adams 294 P.3d at 779-80.
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benefits does not control the Court’s de novo statutory construction
analysis. E.g., Hauber v. Yakima Co., 147 Wn.2d 655, 664, 56 P.3d 559
(2002). Hyde’s untimely, self-serving, conclusory third declaration --
filed on reconsideration and disregarded by the court as not newly
discovered evidence -- asserting that he received a commission card at the
time of hire, contradicted his second declaration and does not create a
genuine issue of material fact. App. Br. 21; CP 1, 164, 348, 579, 13-28.
See, fn 13 supra; Grimwood, 110 Wn. 2d at 359.

While Hyde was working light duty in August 2009, the Basic Law
Enforcement Academy (BLEA) Commander of the Washington State
Criminal Justice Training Commission (WSCJTC) emphasized: “Officer
Hyde may not perform the full duties of a peace officer until he has
completed the equivalency academy.” CP 711, 715, 678-83.

An August 26, 2009 email from the BLEA Commander
emphasized that Hyde had no authority to perform police duties, to include
exercising patrol or arrest powers: “Until he attends the equivalency
academy, he would not be considered a certified peace officer.” CP 711,
717, 678, 681. LSPD Commander Lorentzen replied with an e-mail
stating, ““...we do understand Hyde would not be a certified peace officer
and will not be exercising any powers until he is done with the academy. ”

CP 711, 717. Hyde did not complete the WSCJTC equivalency academy
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and obtain his WSCJTC peace officer certificate until January 15, 2010,
approximately seven months after the June 2009 training incident at issue.
CP 712, 719-20. LEOFF provides: “No person who is serving in a
position that is basically clerical or secretarial in nature, and who is not
commissioned shall be considered a law enforcement officer.” RCW
41.26.030(18)(a). Accord, WAC 415-104-225(1)(e)(1) (“You are not a
law enforcement officer if you are employed in a position that is clerical
or secretarial in nature and you are not commissioned.”)*

Because Hyde does not fall within the definition of “member” or
“law enforcement officer” as provided by the Legislature in LEOFF, he is
not afforded the right to sue his employer.

d. Hyde’s contrary arguments are unavailing.

Hyde’s cursory arguments regarding his June 11, 2009 legal status
under LEOFF both overstate the scope of Request for Admission No 8,

and understate the complexity and breadth of LEOFF. App. Br. 1, 3, 13-

22 Contra, Locke, 162 Wn.2d at 483-485 (firefighter in training entitled to bring
negligence action against City seeking recovery for injuries and excess damages suffered
as a proximate cause of training exercise due to the specific statutory and WAC definition
of “firefighter”). Although Hyde has waived any arguments in this regard by not urging
them below or in his Opening Brief (see fn 1), the material distinction between Hyde’s
and Locke’s case is the plain statutory definitions. Under LEOFF, a firefighter need only
serve “...in a position which requires passing a civil service examination for firefighter,
and who is actively employed as such.” Locke, 162 Wn.2d at 483, citing, RCW
41.26.030(4)(a). Compare, Legislature’s and DRS’ definitions for a “law enforcement
officer,” which specifically require a commission and the power to enforce criminal laws
in the State of Washington. Moreover, Locke had already successfully passed the City of
Seattle Public Safety Civil Service Commission fire fighter examination prior to the
training injury at issue. /d. at 484. Here, it is undisputed that Hyde did not complete the
WSCJTC academy until seven months after his Taser training. CP 722-24.
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20. The City never admitted Hyde’s injuries were “covered.” CP 517,
766. RCW 41.26, et seq. provides a complex statutory scheme which,
among other things, defines who is eligible and not eligible for benefits,
specifies under what circumstances a member can sue his or her employer,
and directs Plan 2 members to Title 51 for Industrial Insurance Act
workers’ compensation benefits. RCW 41.26.005, ef seq.; 41.26.410, et
seq.; 41.26.030 (18) (a)-(d)); and 41.26.480 (*“...[Plan 2] members shall be
eligible for industrial insurance as provided by Title 51 RCW, as now or
hereafter amended, and shall be included in the payroll of the employer for
such purpose.”) Fray, 134 Wn.2d at 648. Hyde’s arguments regarding the
import of RFA No. 8 provide at best, a red herring. App. Br. 13; CP 517.

The City agrees that RCW 41.26, et seq. applies to evaluate Hyde’s
case and injury, and that he is eligible to receive Title 51 workers’
compensation benefits as directed by RCW 41.26.480; the statues are read
together. > However, the City has in fact always asserted and maintained
that Hyde was a non-commissioned probationary employee as of the date
of his Taser application, and the City was entitled to Title 51 immunity
found in the Industrial Insurance Act. CP 755, 759-60, 766, 832-36.

Additionally, Hyde’s arguments and inadmissible evidence

2 Courts have construed the LEOFF 2 benefits scheme to reconcile Ch. 41.26 RCW
(LEOFF) with Title 51 RCW (L & I) and give effect to both. These two statutes “are
complimentary not conflicting.” Fray, 134 Wn.2d at 649; Hansen, 93 Wn. App. at 926.
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concerning LEOFF as a remedial statute were submitted for the first time
on reconsideration and provide no basis to overturn summary judgment.
App. Br. 13-17; CP 198-204. See, fn 1, 3, 13 supra. Hyde’s attempt to
make an end run around well-established principles of statutory
interpretation should be rejected. Hyde states a general proposition that
because LEOFF is a “remedial statute,” it must be construed liberally to
ignore the definitions. App. Br. 17. Hyde’s proposal goes too far. “If a
term is defined in a statute, that definition is used.” Cowiche, 118 Wn. 2d
at 813. Hyde’s argument flies in the face of well-established case-law
holding that an unambiguous statute is not subject to judicial construction
in the first instance. Ent, 2013 WL 1808243, at 2; Fray 134 Wn.2d at 651;
see also, Home Street, Inc. v. State, Dept. of Revenue, 166 Wn.2d 444,
451, 210 P.3d 297, 300 (2009)(“...plain language does not require

*).2* Mere analysis of LEOFF does not ipso facto open the

construction.
door to liberal statutory construction. E.g., Olesen v. State, 78 Wn. App.
910, 915, 899 P.2d 837 (1995) (“remedial” should only be used to address
law of remedies, and RCW 41.26 amendments do not necessarily
implicate remedies; remarried “widow” was not entitled to benefits).

Indeed, the Washington State Supreme Court recently addressed

the issue of statutory construction in the context of a statute that amicus

* Accord,; Jongeword v. BNSF, 174 Wn.2d 586, 278 P.3d 157 (2013); State v. Watson,
146 Wn.2d 947, 955, 51 P.3d 66, 69 (2002).
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alleged to be remedial: “Neither a liberal construction nor a strict
construction may be employed to defeat the intent of the legislature, as
discerned through traditional processes of statutory interpretation.” Estate
of Bunch v. McGraw Res. Center, 174 Wn.2d 425, 435, 275 P.3d 1119
(2012). Because the statutory language and definitions are unambiguous,
the Court’s inquiry ends. Id.; Ent, 2013 WL 1808243 at 2. Hyde’s
invitation for the Court to completely ignore the Legislature’s own
definitions (“regardless of any statutory definition,” App. Br. 17), is not
prompted by any method of statutory construction.

Hyde primarily relies on an anomalous Division Three case with
dissimilar facts to advance his argument. Newlun v. Department of Ret.
Syst., 53 Wn. App. 809, 770 P.2d 1071 (1989), rev. den'd, 113 Wn.2d
1014. There, the Court highlighted an actual conflict between two
sections of LEOFF regarding the definition of “member” and eligibility to
apply for disability retirement benefits. /d. at 821. No such actual conflict
has been identified by Hyde, rendering the Newlun case irrelevant to
Hyde’s ineligibility to sue under RCW 41.26.281. The plain meaning of
“member” and “law enforcement officer” dictates dismissal of Hyde’s

negligence claim. The summary judgment Order should be affirmed.

4. Brooke (Hyde’s Wife) Has No Loss of Consortium
Claim Arising From Her Husband’s Workplace Injury.

Brooke’s loss of consortium arguments also call for the Court on
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de novo review to apply established principles of statutory construction.
App. Br. 21-23. Over a hundred years ago, the Legislature enacted the
Industrial Insurance Act and abolished personal injury suits by employees
against employers. RCW 51.04.010.* In 1971, the same year the
Legislature granted LEOFF members a right to sue their employers for
negligence, it separately “abolished civil causes of actions for personal
injury against their governmental employers ‘except as otherwise
provided in this chapter.”” Fray, 134 Wn.2d at 644; RCW 41.26.270
(emph. added). Currently, LEOFF provides the exclusive remedy for
industrial injuries for injured law enforcement officers regarding wage
loss, medical hills, and disability benefits. Flanigan, 123 Wn.2d at 422.
By its express terms, RCW 41.26.481 -- a statutory exception to
the ordinary prohibition against suing the government employer for
workplace injuries -- does not provide a cause of action for a living
member’s spouse for loss of consortium; the spouse is not listed as a
person who can sue the employer. RCW 41.26.481 (member, the widow,
widower, child, or dependent of the member). This legislative

expression is consistent with the well-established rule that an employee

25Enacted in 1911, the Industrial Insurance Act, Title 51 RCW, establishes compulsory
state industrial insurance that provides swift compensation to injured workers to the
exclusion of every other remedy. Mcindoe v. Dep't of Labor & Indus., 144 Wn.2d 252,
256, 26 P.3d 903 (2001); Hildahl v. Bringolf, 101 Wn. App. 634, 640, 5 P.3d 38 (2000),
rev. den'd, 142 Wn.2d 1020 (2001).
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cannot sue the employer and neither can the employee’s spouse.
An employee cannot sue the employer and neither can the
employee's beneficiaries. Thus, an employer is immune from a
suit brought by an employee's spouse, not only when the spouse
is attempting to recover damages suffered by the employee, but
also when the spouse suffers separate and distinct damages, such
as a loss of consortium.
Flanigan, 123 Wn.2d at 423 (emph. added); citing, Provost v. P.S.P.& L.
Co., 103 Wn.2d 750, 756, 696 P.2d 1238 (1985), et al. *®
The Legislature’s omission of “spouse” as a statutory beneficiary
under LEOFF is intentional and the result sound; the member’s family is
generously provided for by the interplay between Title 41 and Title 51 and
the accompanying myriad of rich benefits.”’ E. g., Gillis v. City of Walla
Walla, 94 Wn.2d 193, 616 P.2d 625 (1980) (injured firefighter entitled to
excess damages beyond the amount received or receivable in time loss
payments, medical payments and disability retirement benefits); Locke,
162 Wn.2d at 485 (same). A husband or wife is a statutory beneficiary

under Title 51 for worker’s compensation benefits. RCW 51.08.020. The

Legislature increases time loss payments and permanent disability benefits

% «[A] loss of consortium action by the ‘deprived spouse” will not be recognized if action

for the underlying injury to the impaired spouse cannot be brought or is prohibited or
abolished.” WPI 32.04 cmt., Wash. Pract. Vol. 6, p. 371 (5" ed. Supp. 2011), citing,
Provost (worker’s compensation exclusive remedy; barred action for loss of consortium).
& E.g., time loss payments (RCW 41.26.480; 51.32.060), medical service payments
(RCW 41.26.150; 51.28.020; WAC 296-20-020), disability payments (RCW 41.26.470;
51.32.055 and 51.32.130), supplemental disability payments (RCW 41.04.505; WAC
415-104-380), retirement benefits (RCW 41.26.420; 51.32.130 and 51.44.070), and death
benefits (RCW 41.26.510; 51.32.050 and 51.32.130).
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where there is a spouse or children. (RCW 51.32.060 and 51.32.090).%®
Brooke’s argument regarding “dependent” being listed as a person
who can sue does not provide her with a cause of action. App. Br. 22.
Title 41 and Title 51 are complimentary and interrelated. Fray, 134
Wn.2d at 649; Hansen, 93 Wn. App. at 926. Though Title 41 does not
define dependent, the Legislature was well aware that the interrelated Title
51 defines “dependent” as follows:
"Dependent" means any of the following named relatives of a
worker whose death results from any injury and who leaves
surviving no widow, widower, or child, viz: Father, mother,
grandfather, grandmother, stepfather, stepmother, grandson,
granddaughter, brother, sister, half-sister, half-brother, niece,
nephew, who at the time of the accident are actually and
necessarily dependent in whole or in part for their support upon the
earnings of the worker.
RCW 51.08.050 (emph. added).
As with any statutory cause of action, LEOFF language must be
given its plain meaning. Fray, 134 Wn.2d at 651;% Reviewing LEOFF,
the Fray Court explained: “’Where a statute specifically designates the

things upon which it operates, there is an inference that the Legislature

intended all omissions.”” Id. at 651 (citation omitted). “If the Legislature

* LEOFF defines “surviving spouse” and “child” but makes no reference to “spouse”
except as an exception discussed referencing death benefits. RCW 41.26.030 (6) & (7).
? Lake v. Woodcreek Homeowners, 169 Wn.2d 516, 526, 243 P.3d 1283 (2010) (same).
“While we look to the broader statutory context for guidance, we ‘must not add words
where the legislature has chosen not to include them,” and we must ‘construe statutes
such that all of the language is given effect.”” /d. (citation omitted); City of Seattle v.
Fuller, 2013 WL 1843342,  P.3d __ (2013) (same).
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in 1971 had intended to carve out an excess damages cause of action for a
living member’s spouse, it certainly could have included “spouse”
amongst the short list of persons provided with the novel right to sue. The

LERN TS

right to sue provision only refers to the “member,” “widow,” “child” or
“dependent,” and the definition of “dependent” only refers to other
“...named relatives of a worker whose death results from an injury.” Id.
(emph. added). Following legislative intent, and consistent with the
statutory scheme as a whole and established case-law interpreting the
same -- as with the Industrial Insurance Act -- a spouse is not entitled to
sue a member’s governmental employer under the LEOFF right to sue

provision. Summary judgment should be affirmed.*

5. Hyde Signed an Enforceable Liability Release.

Hyde apparently argues that because the liability release excluded
rights available under worker’s compensation laws, the release did not
waive Hyde’s right to sue under RCW 41.26.281. App. Br. 23-24. This
argument is specious. The excess damages cause of action under RCW
41.26.281 is not a Title 51 “worker’s compensation law,” but rather a
cause of action found within the LEOFF retirement system law
encompassing an actuarial reserve system; in 1977, the Legislature

amended LEOFF and allowed LEOFF Plan 2 members to also access

% Flanigan, 123 Wn.2d at 423; Provost, 103 Wn.2d at 753-56; RCW 51.04.010 et seq..
RCW 51.32.010; RCW 41.26.270.
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worker’s compensation benefits under Title 51. RCW 41.26.480. Fray,
134 Wn. 2d at 648.°'

“A release is a contract in which one party agrees to abandon or
relinquish a claim, obligation or cause of action against another party.”
Boyce v. West, 71 Wn. App. 657, 662, 862 P.2d 592 (1993). A release is
to be construed according to contract legal principles. Id “Exculpatory
clauses in pre-injury releases are strictly construed and must be clear if the
exemption from liability is to be enforced.” Vodopest v. MacGregor, 128
Wn.2d 840, 848, 913 P.2d 779 (1996). If a liability release is clear, the
general rule in Washington is that exculpatory clauses are enforceable
unless (1) they violate public policy; (2) the negligent act falls greatly
below the standard established by law for protection of others; or (3) they
are inconspicuous. Id. Hyde did not argue below, and does not argue on
appeal that the liability release is not enforceable based on these
exceptions; such arguments are waived and enforceability is legally
conceded. See, fn 1 supra. Washington Courts have repeatedly upheld

releases in a variety of training or high risk adult sports contexts.’’> The

31 See discussion supra. at p. 30, regarding import of RFA No. 8 (App. Br. 13). CP 517.
RCW 41.26, et seq. applies to evaluate Hyde's case and injury; as directed by LEOFF, he
is eligible to receive Title 51 worker’s compensation benefits. RCW 41.26.480.

32 See, e.g., Chauvlier, 109 Wn. App. 334, 345, 35 P.3d 383 (2001)(recreational skiing);
Shields v. Sta-Fit Inc., 79 Wn. App. 584, 903 P.2d 525 (1995), rev. den’'d, 129 Wn.2d
1002 (1996)(personal training--weight lifting); Boyce v. West, 71 Wn. App. 657
(university scuba diving course); Scott v. Pacific West Mt. Resort, 119 Wn.2d 484, 490-
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liability release that Hyde executed during his Taser training course is
likewise enforceable. Even if Hyde and Brooke had not waived these

arguments, these exceptions to enforceability do not apply. 33

a. The Release is Not Void for Public Policy.

Contracts of release of liability for negligence are valid unless a
public interest is involved. Boyce, 71 Wn. App. at 663. Such is absent in
Hyde’s case. “There is in the ordinary case no public policy which
prevents the parties from contracting as they see fit, as to whether the
plaintiff will undertake the responsibility for looking out for himself.”
Wagenblast v. Odessa School Dist., 110 Wn.2d 845, 848, 758 P.2d 968
(1988), citing, W. Keeton, P. Dobbs, R. Keeton and D. Owen, Prosser and
Keeton on Torts 868, at 482 (5lh ed. 1984). There are instances where
public policy reasons for preserving an obligation of care owed by one
person to another outweigh the traditional regard for the freedom to
contract. Id at 849. However, Hyde’s case presents the “ordinary case.”

The release form Hyde signed begins with the introduction: “Any
person that volunteers to experience a Taser device electrical discharge

(“Taser exposure”) must read and sign this Form prior to any Taser

95, 834 P.2d 6 (1992)(ski school-- race course); Conradt v. Four Star Prom., Inc., 45
Wn. App. 847, 728 P.2d 617 (1986)(auto demolition race); Wagenblast, 110 Wn.2d at
849 (enforceable agreements discussed); Vodopest, 128 Wn.2d at 848-49 (same).

¥ Brooke’s claim is also barred. E.g, Conrad:, 45 Wn. App. 847 (wife’s loss of
consortium claim barred by husband’s signing a release before the demolition race).
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exposure.” CP 686, 690 (emph. added). The title on the top of the form
begins with “Volunteer.” CP 686, 690-91. Hyde acknowledged on the
same day he received the Taser exposure that his back pain started after
“Taser voluntary training.” CP 686, 701. The post-training report Hyde
filled out is entitled *...Volunteer Exposure Report.” CP 686, 693.
Whether or not a pre-injury liability release violates public policy is
determined by evaluating the six Wagenblast factors pertaining to public
regulation, public service, public access, control, bargaining power, and
adhesion contract analysis.34 Wagenblast, 110 Wn.2d at 851.

These six considerations provide a flexible formula for the Court’s
analysis. Id. This Court has highlighted the most important “common
determinative factor for Washington Courts has been the services’ or
activities’ importance to the public.” Chauvlier, 109 Wn. App. at 344.
LSPD’s voluntary private Taser training for probationary officers is of no

import to the general public.35 The release is not void for public policy.

3% Adhesion contract analysis is a question of law and the decision must be based on the
factual circumstances surrounding the transaction. Townsend v. Quadrant Corp., 153
Wn. App. 870, 224 P.3d 818 (2009), aff'd on other grounds, 173 Wn.2d 451 (2012).
Here, though the release is a standard Taser contract, it is undisputed that the LSPD does
not require officers to carry a Taser or sign the release; if Hyde had chosen to forego the
Taser training, other forms of nonlethal force were available to him. CP 581, 724-25.

% On the undisputed facts in this case, because Hyde participated in a private law
enforcement training exercise providing no service to the public, the determinative
Wagenblast public policy consideration is missing. Washington Courts consider essential
public services to include hospitals, housing, public utilities and public education.
Shields, 79 Wn. App. at 589. The “public policy” inquiry by definition involves the
public. It takes no extended discussion to conclude the release at issue in no way
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b. The Conduct Did Not Fall Below Ordinary Negligence.

There is no allegation in Hyde and Brooke’s Complaint that the
City’s conduct fell below that of ordinary negligence. CP 1027 (... was
directly and proximately caused by the negligence of Defendant...”)
Absent an allegation of gross negligence properly pled and substantial

evidence, summary judgment is proper. Boyce, 71 Wn. App. at 665.

c. The Exculpatory Clause Was Not Inconspicuous.

In determining whether waiver language is sufficiently
conspicuous to be enforceable, this Court considers:

1) Whether the waiver is set apart or hidden within other
provisions;

2) Whether the heading is clear;

3) Whether the waiver is set off in capital letters or in bold
type;

(4) Whether there is a signature line below the waiver
provision;

(5) What the language says above the signature line; and

(6) Whether it is clear the signature is related to the waiver.

implicated or contemplated the public at large. E.g., no extended discussion is required
to conclude private scuba, mountain climbing, or skiing instruction does not involve a
public interest. Boyce, 79 Wn. App. at 664; Chauvlier, 109 Wn. App. at 344-45. Contra,
Eelbode v. Chec Medical Centers Inc., 97 Wn. App. 462, 470-72, 984 P.2d 436 (1999)
(Division Two determined that a pre-injury release for a pre-employment physical exam
that was required, regulated by the Legislature, described in job application, and involved
any member of the public who wished to apply for the job violated public policy.). By
contrast here, (1) the private Taser training is not regulated by the Legislature; (2) LSPD
provided no public service; (3) general members of the public are not invited to
participate, rather, extensive background investigation, written, physical, psychological,
medical and polygraph testing occurs prior to the conditional offer of employment and
field training (CP 723, 730-32); (4) any control the Taser trainer had over Hyde was
voluntarily assumed (e.g. Shields, 79 Wn. App. at 590); (5) Hyde acknowledged that
Chief Celori did not require signing the release or receiving the Taser exposure. (CP 581,
724-25, 743-46); and (6) the Taser release is styled for “volunteers,” providing Hyde with
a choice, and thus it is not an adhesion contract (e.g. Chauvlier, 109 Wn. App. at 345;
Shields, 79 Wn. App. at 590). CP 686, 690-91, 693, 701.

42



Johnson v. UBAR, LLC, 150 Wn. App. 533, 538, 210 P.3d 1021 (2009).
Here, the exculpatory language is set apart as its own provision within the
release document. CP 686, 691. The heading is clear and set off in capital
letters and bold type stating “LIABILITY RELEASE, COVENANT
NOT TO SUE, AND HOLD HARMLESS.” Id The signature line
immediately follows the conclusion of the “LIABILITY RELEASE,
COVENANT NOT TO SUE AND HOLD HARMLESS?” section of the
document. Id. There is no other language beneath the release heading
preceding the signature line. /d. Reasonable minds cannot disagree. E.g.,
Chauvlier, 109 Wn. App. at 342. The release is enforceable.

6. Express Assumption of Risk Applies.

Hyde’s argument that the jury must decide the assumption of risk
defense under these uncontroverted facts is flawed. App. Br. 24-28.
Hyde’s reliance on Lascheid is misplaced, and confuses implied
assumption of risk analyzed by Division Three in Lascheid with express
assumption of risk that is at issue here. Lascheid v. City of Kennewick,
137 Wn. App. 633, 640, 154 P.3d 307 (2007), rev. den'd, 164 Wn.2d 1037
(2008)(discussing “implied primary assumption” of risk; such provided a
jury question for LEOFF officer where a genuine issue of fact existed as to

whether training and field conditions were the same for operating a police
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car in an emergency). It is undisputed that the day before the Taser
application, Hyde spent hours reviewing the written Taser “PowerPoint”
training slides depicting tool operations, providing video of Taser
application on individuals and physical reaction, and providing all the
volunteer exposure warning information regarding specific back injury
risk; afterwards Hyde signed the written volunteer form and liability
release form assuming “all risks.” CP 756, 813-816. He also shot a Taser
at a silhouette target. /d The next day, Hyde voluntarily returned to the
LSPD to receive the practical portion of the training, including the Taser
application. Id. CP 685-86, 756.

Express assumption of risk may arise from an exculpatory contract
where, as in the case at bar, Hyde agreed to relieve the defendant of
liability for “all risks.” See e.g., Scott, 119 Wn.2d at 496, Boyce, 71 Wn.
App. at 667, Johnson v. NEW, Inc., 89 Wn. App. 309, 311, 948 P.2d 877
(1997). This Court follows the general rule that express assumption of
risk based on a liability release bars a negligence claim, even if
“negligence” is not stated in the release. Blide v. Rainier Mountaineering,
Inc., 30 Wn. App. 571, 636 P.2d (1981), rev. den'd, 96 Wn.2d 1027
(1982). The Boyce court also concluded that an agreement to assume “all
risks” is broad enough to include negligence. 71 Wn. App. at 667

“Express assumption occurs when parties agree in advance that one of
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them is under no obligation to use reasonable care for the benefit of the
other and will not be liable for what would otherwise be negligence.”
Scott, 119 Wn.2d at 496 (citation omitted). Before a person may expressly
assume the risk of another’s conduct, it must be shown that the person had
knowledge of the specific risk which caused the injury, the person
appreciated and understood its nature, and the person voluntarily chose to
incur it. WPI 13.04 Commentary 2009.

The doctrine of assumption of risk has four facets. Scott, 119
Wn.2d at 496. The first and second facets, express assumption of risk and
implied primary assumption of risk, bear not on the plaintiff’s duty to
exercise ordinary care for his or her own safety, but rather on the
defendant’s duty to exercise ordinary care for the safety of others. Id at
496; Gregoire v. City of Oak Harbor, 170 Wn.2d 628, 636, 244 P.3d 924
(2010). Because both facets raise the question of whether the plaintiff
consented, before the accident or injury, to the negation of a duty that the
defendant would otherwise have owed to the plaintiff, when either facet
applies, it bars any recovery based on the duty that was negated. Id. Only
express assumption of risk applies here.

Express assumption of risk serves as a bar to negligence, relies on
contract principles and remains viable as a defense. See, e.g., Scott, 119

Wn.2d at 495-96 (“we hold that [child’s] parents’ cause of action is barred
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by the release”); Johnson, 89 Wn. App. at 311 (liability release provided
express assumption of risk for negligent ski boot binding adjustment
injury); Boyce, 71 Wn. App. at 667 (adult student scuba diver expressly
assumed risk of negligent instruction resulting in death by signing liability
release); Blide, 30 Wn. App. at 572 (adult student mountain climber
assumed risk of negligent lowering into crevasse by signing release).

a. Hyde was expressly advised of specific back injury risk.

At deposition, Hyde admitted that the day before he received the
Taser application, he reviewed PowerPoint slides and a Release form that
warned him of the risk of specific back injuries. District courts have
found the warnings to be clear.®® Hyde testified to being warned, (1)
“[t]hat you could have muscular injuries, tendon injuries, falling injuries,
burn injuries, infection, all of it” (CP 814); (2) that Taser application could
lead to “sports-type injuries,” “[a]nd fractured bones” (CP 756, 814-15);
and (3) of the risk of volunteer exposure to include muscle contractions.”
Id. Ofc. Aukerman answered any questions that Hyde had regarding the
Taser training. CP 756, 813-816. The written release identified potential
Taser related health risks: muscle contraction-related risks, secondary
injury risks; strain injury risks; ruptures; dislocations; joint injuries; nerve

injuries; fractures of bones and vertebrae. Id. at CP 685-86.

*® E.g., Kandt v. Taser International, 2012 WL 2861583 (N.D.N.Y 2012); Butler v. Taser
Int’l, Inc. Cause No. CV-0030-K (2012 Texas) (warnings clear).
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b. Hyde assumed “all risks” with Taser exposure.

Hyde acknowledged the risk of “strong muscle contractions,

physical exertion and stress” and expressly acknowledged that tasing

involved “the risk of physical injury.” Indeed, he “voluntarily agree[d] to

experience a TASER Exposure and [he] assume[d] all risks, whether

known or unknown, foreseen or unforeseen. inherent in the TASER

Exposure.” CP 686, 690-91 (emph. added). Physical injury is an
expressly stated risk to which Hyde agreed.”” This language of assuming
“all risks” provided a defense in Blide and Boyce, supra.

Hyde suggests that he did not voluntarily consent to the risk of
vertebrae, joint or nerve injury because Aukerman told him he was
required to receive the Taser application in order to work for the LSPD
(App. Br. 6, 23-24). CP 815. This factual dispute is not material to the
Court’s summary judgment determination because -- even if true -- at all
times Hyde voluntarily submitted to the trainee-trainer relationship: Hyde
was an adult who had the options to review his offer letter, speak with
Chief Celori, speak with his field training officer, or review the LSPD
policy manual to see if a Taser training exposure was required; he could

also choose to not continue his probationary officer training and seek other

¥ E.g., Black v. Dist. Bd. of Trustees of Broward Cmty. Coll. Florida, 491 So.2d 303, 306
(Fla. Dist. Ct. App. 1986); rev. den’'d, 500 So.2d 543 (Fla., Nov. 20, 1986) (“Spirited
participation in police training, no less than participation in sports, is an activity which is
beneficial to society....a risk that is undertaken voluntarily by most trainees...”).
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employment. Hyde’s subjective beliefs, stress or pecuniary motivations
do not overcome a properly supported summary judgment. E.g., Shields 79
Wn. App. at 590 (weight trainee could have left training session); Saville
v. Sierra College, 133 Cal. App. 4™ 857, 869-872 (2005) (student in police
officer training course was an adult who at all times could have withdrawn
from participation).}‘8 Reasonable minds cannot differ that Hyde expressly
consented to “all risks” and the specific risk that allegedly caused his
injury. Hyde’s lawsuit is barred by the express assumption of risk.

T The Court Properly Exercised Its Discretion Excluding
Inadmissible and Late Evidence and Briefing.

Appellants complain the court refused inadmissible evidence, and
late supplemental evidence and briefing they submitted after all briefs
were filed and the court continued oral argument; however, they fail to
show an abuse of discretion. App. Br. 47-48. CP 238-39, 245-46. A court
may not consider inadmissible evidence, and may refuse untimely
supplemental pleadings when ruling on a motion for summary judgment.
Fire Prot. Dists. v. Housing Auth., 123 Wn.2d 819, 826, 872 P.2d 516
(1994); Brown v. People’s Mort. Co., 48 Wn. App. 554, 559, 739 P.2d

1188 (1987); CR 56 (c), (e); CR 6 (b). See, fn 3 supra.; CP 1044-46; 227-

® Compare, Hamilton v. Martinelli & Assoc., 110 Cal. App. 4™ 1012, 1023
(2003)(plaintiff employed as probation corrections officer; as condition of employment,
she was injured while required to complete a training course and pass proficiency test;
Court held neck and back injuries inherent risk of performing training maneuver and
employment duties entailed very risk of injury of which she complained.)
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229; 245-254; 410-423 (Objections, Orders). The Order granting in part
the City’s evidentiary objections and motion to strike states: “The Court
would have reached the same result on the legal issues even if it had not
granted the objection or motion to strike the inadmissible or untimely
pleadings.” CP 1046. The Order striking late supplemental declarations
and briefing was completely discretionary, carefully evaluated, and should
be affirmed. Id., CP 227 (Minute Order). Brown, 48 Wn. App. at 559.%°

E. CONCLUSION.

On de novo review, summary judgment should be affirmed
because the court lacked jurisdiction where no statutory designee was
served before the three year statute of limitations for personal injury
actions expired and extinguished Hyde and Brooke’s negligence claim.
Even if this Court were to determine there was jurisdiction, summary
judgment should be affirmed because Hyde was not a “member” or “law
enforcement officer” under LEOFF entitled to sue his employer; there is
no spousal loss of consortium claim under LEOFF’s limited right to sue
for excess damages; and the signed liability release and express
assumption of risk provide a complete defense to the negligence claim.

The Order striking inadmissible and late supplemental briefing and

% Hyde waived arguments on appeal by not appealing or assigning error to the court’s
additional Order on objection to inadmissible evidence (CP 1044-46). RAP 10.3(a)(4).
Even on de novo review, Hyde fails to show any error in refusing inadmissible evidence.
Moore, 158 Wn. App. at 147.
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evidence demonstrated a proper exercise of discretion and should also be

affirmed.

RESPECTFULLY submitted this 6" day of June, 2013.

KEATING, BUCKLIN & McCORMACK, INC,, P.S.

Brenda L. Bannom; WSBA #17962

Attorneys for Respondent City of Lake Stevens
KEATING, BUCKLIN & McCORMACK

800 Fifth Avenue, Suite 4141

Seattle, WA 98104

(206) 623-8861 phone; (206) 223-9423 fax
bbannon@kbmlawyers.com
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DECLARATION OF SERVICE

The undersigned, hereby declares under penalty of perjury of the
laws of the state of Washington that she is of legal age and not a party to
this action; that on the 6 day of June, 2013, she caused a true and
accurate copy of the foregoing: Brief of Respondent to be:

faxed; and/or
emailed; and/or

[
[
[ mailed via U.S. Mail, postage pre-paid; and/or
[

{ WA VI S 1 S

X sent via ABC Legal Messengers, Inc.
to:
Carl A. Taylor-Lopez
Lopez & Fantel, Inc., P.S.
2292 W. Commodore Way, Suite 200
Seattle, WA 98199
Facsimile: 206-322-1979
clopez@lopezfantel.com
Sﬂe;;y Ossinger, LegalVAssétgu‘t
Keating, Bugklin & McCormack, Inc., P.S.
sossinger@kbmlawyers.com (206) 623-8861
34377.docx
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: e e zalzocz 17 PH :03
CL157203 SUPERIOR COURT ASKI
_ CL1S720307 ) RASHINGTON %gﬁﬁ\!‘gtaau

STEVEN W. HYDE ET UX CAUSE NO. 10-2-10516~-4

(ELAINTIFF) JUDGE : GEORGE F. B. APPEL
2MD REPORTER: NOT REPORTED
CLERK: JANIE: McCOLLEY

CITY OF LAKE STEVENS DATE: 10-17-12 @ 9:00 A.M.
(DEFENDANT)

THIS MATTER CAME OF FOR: SUMMARY JUDGMENT

PLALRTIFF APPEARED: NO copmser: CARL LOPEZ

DEFENDANT APPRARED: THROUGH COUNSEL ‘couNsEL: BRENDA BANNON

DOCUMENTS FILED: <

oRpERs ENTERED: ORDER GRANTING DEFENDANT’S MOTION TO STRIKE UNTIMELY
“SUPPLEMENTAL" BRIEFING & EVIDENCE; AND ORDER ;GRANTING DEFENDANT
CITY OF LAKE STEVENS’ MOTION FOR SUMMARY JUDGMENT ENTERED, TO BE
FILED BY COUNSEL BANNON.

PROCEEDINGS/COURT’ & FINDINGS _

DEFENDANT‘S MOTION TO STRIKE: THE COURT WILL STRIKE THE E-MAIL STRING
BETWEEN THE PLAINTIFF AND MR. MINOR; THE IME REPORT KOPP; ‘THE LANGUAGE IN
PARAGRAPH 3 OF KAREN BUTTERFIELD DECLARATION; THE RISK CLASS CODING; THE
UNSWORN STATEMENTS OF CITY WITNESSES; THE DISCOVERY PLEADINGS: THE LANGUAGE
IN THE PLAINTIFF’S DECLARATION “I WAS GIVEN A GUN” AND “I HAVE ALSO WRITTEN
TICKETS”.

. THE COURT DOES NOT STRIKE THE FOLLOWING: “I HAD NO BACK PROBLEMS”: “THE
INJURY RESOLVED”; “I WAS TOLD BY THE TRAINING OFFICER”; AND “THE TASING
INJURED MY BACK”. '

THE SEPTEMBER 30, 2009 DECLARATION GIVEN THE LETTER N IN DEFENDANT'S
MATERIALS IS STRICKEN AS HEARSAY.

THE COURT STRIKES THE SUPPLEMENTAL BRIEF AND uawanznns. THE COURT
STRIKES THE MATERIALS AS A SURREPLY FROM THE CITY. ;

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT: GRANTED. THE CASE IS

DISMISSED.
1 MINUTE ENTRY q)(f

227



W 08 A & W e W N

FILED

2NOYV2D PN 320

Baman SN

IN THE SUPERIOR COURT OF T1IE STATE OF WAS) lil\KﬁUN
IN AND FOR THE COUNTY OF SNOIKOMISH

STEVEN W. 11YDE omd SANDRA D,
BROOKE. hushand and wife, NO. 10-3-10516-4

Plaingiffs, ORDRR GRANTING §N PART

DEFENDANT CITY OF LAKE
v, mour.cnm by
- EVIDENCF. ON

CITY OF LAKE STEVENS, wumuv Juwuwr

Defendant.

THIS MATTER CAME before the undersigaed Sudge of i shove-entitled count on
Defendunt Clty of Lake Sicvens” Objeciion 10 Inadmissible Evidence on Summary
Judgment. Defendant City of Lake Stevens appeansd by and through its sounset of record
Drenda L. Bannon ond Keaiing. Bucklin. & MeConnuck, nc., P.S., and Plaini appearcd
by and through their counsel of' recard Carl A, Taylor Lopez ard Luper, & Fantel:

The Count considened s folkowing pleadings snd evidence;

I. Defendant City of Lake Stevens” Ohjectlon 10 Inadmissihl Evidency on
% sy

2, Piaiif’ Reply fsic] in Opposition to Defndant’s Motion for Summary
Iudgmen:

3. Plainiifl’ Reply {sic] in Oppositiun to Defendant's Motion flor Mastial

Summary Jidgmem Re Damapes:
WM&M lhh.hut‘tyer :
ke Tnpdenivgible I's o
Kovens’ Mi-ﬁ-h idong: wn nmnuma‘-:‘::::»u ra
: 1Y

1044
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4 Dﬁcmi»hf(:w!_!\.ﬁykglmnlliﬁbihhﬁm
5. Declamtion of Steven fyd;

Having considened the foregoing vvidvocs and pleadings, m well s argemant by
counsel, ane! heing fully informed o the fits hervin, the Court nukes o Follows:

Unauthenticaed evidenve, wswim centifications, imclevant evidence: hma}.

impermissible lny opinions ane Snadmissiblo and therelons Improper on mmaf;- Jwdgment,

NOW. THEREFORE. IT IS HERFBY ORDERED thot the Uiy of Lake Sigvens'

Evidontiary Ohjection is GRANTED, ax indicated helow:

mmm hetween Plalmill tiyde and Rey Minor of Taser
Imtomational, Inc. i stricken, {1ixhibil 2 1o the Lipez Doclarstion) (ER 901,
IOIJU’).

The Corvel IME Services Independun Modiea! Bvalatin Keport aethonsd
by Stankcy Kopp. MDD dated Augint 17, 2002 I stricken (Ixhibit 3 10 the
1.0pez Declarfion). (ER 901, $01-802).

The Gsdlowing sentence in paragraph 3 of the Declwation o Corelyn
Hunerfield repnrding service of summons and complalm ls siricken: =1 have
heen inrucied hy persosned at the Clty olfices. .. “Wlixhihl 7 1o the Lapoy
Decloration). (ER K01 :502).

The following Scatences ol Pamgraph § of the Doclamtion of Carulyn
Buttorfic! rogonding service of smnmons snd complulnt are wircken;
“White serving dhe summune and complain, 1 stated that ie-was... Based
on thet repressmation. | lcﬂncmnrlbﬂmnﬂuwhhuaﬁhm
him.™{Exhibk 7 to the Lopez Decaratian), (ER #01-802).

The tblowing senteace of 414 of the Lopez eciamiion lacks Rumilation, is
imelovant and i dricken: Rk Cloms 6905 i the category for county aad
city hiw onforcemient officers.” (FR 901, 401-402),

The uoswom witnoss sishenents submitied I suppon of Plainins’
Opposithn 10 Summeny Jmlgmen ane ot competent prool 08 summary
Judgmunl. nre hoanmy and anc strkchen,  (x. Om!mmnn‘nm
R01-802). i
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15 10 the Lopes Doclarstion) are srichen, (1R X¥01-802).

The Follow iag senlence. of pampranh 4 of Stewe lyde’s Dadaration i
strivhen 28 immekvant: ~1 wis given a gun ond ather o roisted W Baw
eiforeemoent by Laké Sievens, Ihuakourhmlﬁdﬂldmmwhih
eruployed by Lake Sicvens.™ (1K J01-402),

The fallkwing sentende of pursgraph § of Sieve THyde's Deelartivn is
stricken: ﬂu#dlah%nmlf!muﬂhdnﬁhwﬂumﬂ;.lm

kd, ¥ my sumrinc. they do nol adminiger use™ (HR 201002 ER 201-
RiR).

O DENIER: The following scawnce in pamgraph 6 of Siewe Ihde's
Decleration is ALLOWEL: =1 lnaf a0 hock problems. prior (0 sy employ
with Lake Stevens that intorfened with my ahithy (o woek.” (ER 701).

o PERIBD:  'The following scntende in parsgraph 7 of Steve Hlpde's
Dyclirmtion ix ALLOWED: “Ihe injury resolved 20 yuaes ogo and did s
Iverfere with my subseyuent cmploymieivs. which were physical.” (R 701).

O PENIED: The following watewes . of mm R of Steve {lyde’s
Deckaration s ALLOWED: “1 was ol by the miising siioer thit | bad o
e tused iF | waniod dhe joh.” (EX £01-800).

O DENIED: The fflmwiog somonce of pargrh 9 of Sieve fivic's
Declaration is ALLOW E: “The taing injorcd my back.” (KR 701,

B the fllowhing sentoror ol Paragruph 11 of Steve Hyde’s Declarstion s
siricken: "Scpiember 30, 2000 Mr. Mioor sent e an emuil in which by
mwdwnwwdmmhmdmminmmhg*mm
seenmmended.” (ER BO1-A02).

Ax notd pbowe, exoept. whore The pathn 16 mirike was specifically duniad, the
ahave doveribad evidence will s bu camidened o summary Jutigment. The Count wink
huve reached the sane snesult on the ksl heovs cven § had ot gramied the vhjection or
mnhnmsmhlhc:mm&mwlhmimh - phadings.

DONE IN OPEN COURT m{ﬂ day ol Shmben 2012,

-——

Coun Jdge

‘hulnulllﬂl Umm; Su

Pageraniet inder (irmmlng bn a0 et Uiy of
Tk Bicvema” { Thiveshon i lnadmisaith | vfdonee s KrATIVG, 108 &40 & Bt CYmsin hs vt . P
Sesmrtany Judipnecn - 3 SomviE M
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CL16772884
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH
STEVEN W. HYDE and SANDRA D.
BROOKE, husband and wife, NO. 10-2-10516-4
NORMA SOOTT IN SUPPORT OF

v. DEFENDANT CITY oﬁ’lius
CITY OF LAKE STEVENS, SUMMARY JUDGMENT

1, NORMA SCOTT, declare as follows:

1. Iamthe City Clerk for the City of Lake Stevens. 1 have boen 3o employed
for over five years. | am over the age of 18, and otherwise competent to testify herein, 1
am the City’s records custodian. lamdnomlnﬁndmmptmiworpgocmmbdulf
of the City of Lake Stcvens. 1 am familiar with the organizational m;éoflthilyof
Lake Stevens,

2. The City of Lake Stevens is a Council-Msyor form of govemnment.

3 1 have not been served with 2 copy of the Summons or Complaint in this
matter. | have checked City records, and this inquiry includes checking with the offices of
the City Administrator end the City Mayor. | have found no record of sny service of
process by Plaintifls Steven W. Hyde and Sandra D. Brooke against the City of Lake

Stevens Mayor or City Administrator to initiate the lawsult in the sbove entitled action.
DECLARATION OF NORMA SCOTT - 1 KEATING, BUCKLIR & MOGORMACK, INC, F.5.

APIOIEYS AL LAY
e
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4, Based on my knowledge of suthorized process at the City and my lenure at
hmy,mww,hmw'sﬂmﬂmmsm&ﬁnkm
authorized to accepl service of pracess on behalf of the City of Lake Stevens.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE
STATE OF WASHINGTON, THAT THE FORGOING 18 TRUE AND CORRECT.

. —
DATED this E%dly of Auma.‘:l:ﬁe Stevens, Washington,

\

NOR » City Clerk

KaaTING, BUCKLEY & MOOORMACK, INC, P.5.
ATEOIOEYS A LA

e

P e

DECLARATION OF NORMA SCOTT -2
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Hearing 92072012
m‘?& 930am
Eou\'_nm Ki
NTY ELI
_ SNOHOMISH CO.
CL15607210 _
mmswmoncoumormﬂamorwmmﬁ
IN AND FOR THE COUNTY OF SNOHOMISH
s‘ravaﬂw HYDE and SANDRA D.
BROOKE, busband and wife, NO. 10-2-105164
Plaintiffs, B "
v mmmwrrom‘o#
T CITY OF LAKE
CITY OF LAKE STEVENS, STEVENS’ MOTION FOR
SUMMARY JUDGMENT

1, SEVEN EDIN, doclare as follows: -

1 Imﬁ}hmmm&hﬁydmsm 1 have
been 30 employed since 2006. 1 am over the age of 18, and otherwise competent to testify
herein. lmmmﬁmd.mmwﬁwofmmmofmeﬁtyofm
Stevens, lmmmudmmhmwmw&umuwm
mykdvhmwmm”mm“hw

2. 11old the process server that Jeh legal documents with me i late 2010 thet 1
wmmmummﬂuam,wuciqcm.m@mm
when she retumed from hunch. ’

3 1 am familiar with the organizstional strocture of the City of Lake Stevens
F and with the personnel records a new omployes fills out upon hire.

4. MCiuofuhSm.haCamﬂ-M;wfamofm.
oecLamamionor st eyt )R GIN At“"‘-‘“‘f"‘..‘.."ﬂ““"‘m

=
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s. nmmmmﬁ'mﬂmmmqwqm_
DRS admisistered LEOFF Plao bene6it/premum payments st th thue of bire. A1 the tima
these documents were provided to Hyda, It was not known thet the Poics Chief had nof yat
commissioned Hyde 10 enforoe the lawa of the State of Washingioo, Hyde was provided
the forms In good fuith believing thal ‘be would complete his taining program, be
commissioned, sad proceed 1o complesc the cquivalency scademy trtining. Unlormuosiely
these things did not oocur, :

I DECLARE UNDER PENALTY OF PERFURY UNDER THE LAWS OF THE
STATE OF WASHINOTON, THAT THE FORBOOING 1S TRUE AND

-

DATED this 4% _ day of Saghelenr, at Lake Stevons, Washington. -

X

DECLARATION OF BTEVN &0IN - 2 SCATING, MOCKLNS & MrCDRMacK:, (., ALY
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Hearing Date: 9/20/2012
ﬂl!ﬂuszg Pﬂaﬂhl i-lunngTim:: 9:30 am.
goDNTAHRA ;

_ Scfouomsncg WASH

CL15772885
IN.-THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH
STEVEN W, HYDE and SANDRA D. _ .
BROOKE, husband and wife, NO. 10-2-10516-4
Plaintiffs, DECLARATION OF CHIEF
RANDY CELORI IN SUPPORT OF
V. DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT
CITY OF LAKE STEVENS,
Defendent,

1, Chief Randy Celori, declare as follows:

1. Tam over the age of 18, am otherwise competent 10 testify as to all matters
hetein, and meke the following statements based on my own personal knowledge.

2. I am the Chief of Police of the Lake Stevens Police Department. | have held
this position since 2001, 1 have worked at the Lake Stevens Police Department since 1995,
Prior to being promoted to my current position as a City Director, I worked as a police
officer, a sergeant, and a lead investigator. Priar to that, [ was a military policeman for the
United States Army.

3. 1am generally familiar with the factual basis for Plaintiff Hyde's lawsuit and
have been involved in reviewing discovery and some of the legal pleadmcl On June 2,

2009, the City of Lake Stevens provided a conditional offer of employment to Plaintiff

KEATING, RUCKLIN § MCCORMACK, INC. T'S.

ST ......."*l"";..-:m

DECLARATION OF RANDY CELORI - 1

H3
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Hyde as a city police oﬁ‘iner contingent upon obtaining a certification as e peace omca by
meeting all requirements of RCW 43.101.200; this requirement included successful
completion of basic training, among other conditions.  Ausched hereto as Exbibit A is o
true and accurate copy of my June 2, 2009 Conditional Offﬂofﬁmpl;;mml Letter 10
Plaintiff Hyde and the City of Lake Stevens Position Description for a Police Officer. By
statutory requirement, Lake Stevens Polioe Officers must attend and successfully complete

the basic police academy: “fa}ll law eaforcement personncl...shall engage in basic law

enforcement training which complies with standerds adopted by the comeission pursuant |
to RCW 43.101,080.” RCW 43.101.200(1). Since Hyde was & lateral hire from Florida, he |*

was required 1o attend the WSCITC Equivalency Academy, WAC 139-05-200(1); 210(1).
Ses Exhibit B,

4. Thave received training that the “commission” means “the Washington State
Criminal Justice Training Comuission.” RCW 43.101.010. A “pesce officer™ is defined as
“any law enforcesaent pessonnel subject 10 the basic law enforcement nining requirement
of RCW 43.101.200 and any other requirements of that section...” RCW 43.101.010(11).
This is what I referred 10 in my conditional offer of employment to Hyde. -

S.  Plaintiff Hyde’s first day of conditional employment was on June 8, 2009,
The Taser training exercise at issuc i this lawsuit occurred a few days later with the writien
training portion occurring on June 10, and the practical Taser applieq;tion and testing
portion oecurring on June 11,2009, '

6.  Before or after those dates, Hyde never worked as a full-time commissioned
police officer in the state of Washington. As of June 11, 2009 (the day of the alleged
injury), Plaintiff Hyde was not commissioned by the City of Lake Stevens. 1 had not yet
swom in Hyde by providing him with the oath of office, nor had 1 provided him with the

KRATING, BUCKLIN & MCCORMACK, INC,, P.S.
DECLARATION OF RANDY CELORI ~2 . ATIORNDS AT LW '
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Lake Steveris.Folice Degartment commission card. As of June 11, 2009, the City had not |

yet received a printed commisgion cand for Hyde. The WAG siales that “‘commissioned™

mearts “that an el'nploﬁuew employed 2s an officer of a gérieral authority Washington law |

enforcement agencyand is empowered by that employer to enforce the criminal laws of the
state of Washington.” WAC 415-104:01 1. See ExhibitC,

7. After-June 11, 2009, Hyde was provided ¢lerical modified duty while he was
following his medical provider's activity restrictions and/or recupeeating from surgery.

8 Asof June 11, 2009, Hyde was not empowered by-his employer to enforce.
the criminal laws of the state.of Washington.

9, After' Hyde was on medical lcave, in dn Auvgust 26, 2009 letter, the Basic
Law.Enforcement Academy (BLEA) Commander of the Washington State Criminal Justice
Treining Commission (WSCJITC) emphbsized this point:

Officer Hyde may not perform the full duties of'a peace officer until he has
completad the equivalency scademy:,

Decl. Lorentzen, Ex. A. This létter was written while Hyde was working light duty and
receiving treatment. An August 26, 2009 email from the BLEA Commander emphasized
that Hyde had no authority-to: perform police duties, to include exercising patrol or asest
powers until he attended and successfully completed the (raining academy. “Until he
attends the cquivalency scademy, he would ot be considered a certified: peace olfcer.”
Decl. Lorentzen, Ex. B. Lake Stevens Police Commander Lorentzen replied with an e<mail
stating, *...we do understand Hyde would not be' a cenified peace officer and will not be
exercising-any powers until he is done with the academy. “ id, Ex, B. The WAC stales:
“You arenot a law enforcement officer if you are employed.in d position-that is clerical or
secretarial in nature and you are pol commissioned.” WAC 4;5-104.-_225(:)(:;@. See

Exhibit D, ;
KEATING, BUCKIIN &n:cgm ING, PS.
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10,  Plaintiff. Hyde did not compléte- the. WSCITC equivalency acedemy ard

obtain his WSCITC peace officer centificate util January' 15, 2010, spproximately seven |

months after the June 2000 wsining: incidens ot issve. See Decl. Lorenteen, Ex. C.
1. Regarding the Taser weapon as sn optional police tactics use of force, in
2005, I worked with the City to awthorize and: coordinaie the Lake Stevens Police
Depariment adding the Taser as an optional weapon for police officers 1o carry on their
duty belt. Lake Stovens’ police officers weré:nol aid irewnot now requited to carry'a Tasér.
12 ES?»SMJ_.EEE&::_S%WRS_
sdministrator, it is my understanding that the Taser manufacturer recommends that police
officers who carry the Taser also experience the volunieer exposure 10 the Taser. This
recommendation is provided for several reasons: (i) officers can betier ymderstand the
effects of the weapon 6or. Seld deployment; {if) officers éan.be more cobfidex that they can

touch & suspect even during a Taserwpplication without fear of secondary shock; and (i) | -

officers can be better equipped to discuss the Taser application as a withess in court.

13, In June 2009, I required those police'officers-who chose 10 carry a Taser to
attend Taser g:n Aspart of the ﬂgggwﬂwe-:r. Ewﬁcﬁmomum
grn._.lﬂc&ua was givén the opportunity w experience.s Taser application.
At that time, if an officer. electsd 1o carry & Taser, he/she would have to go through the
vohmtary application of a shori burst of the Taser weapon. This training pratocol was
E&s&&%%ﬁ:f&?gi?%_iiﬁﬁﬁa
above as recommended by the Taser manufacturer. Attached horeo as Exhibit E is g true
Eggﬁ.igoﬁagaﬂﬂﬂusuggﬂ; .

14.  The atgplﬂg?mﬂ.gpagmzﬂﬁvﬂ &s

KEATRIC, BUCKLLY S MCTORMALY, InC, 1S,
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Only officers who have satisfactorily completed this y’uppmad
waining course shall be authorized to carry ECWs. e

Mﬁbﬂﬂbukbﬁlﬁulmmﬂmwm&wpﬂh»

1S. In June 2009, Lake Sevens Police Officers were required to canry a
handgn, handcufT, impect weapos, snd OC speay. A affios’s employment t the Lake
Stevens Palice Department was in bo way contingent upon carryiag a Teser, nor bas it ever
been. Lake Stevens Police Officers were given the option of not carrying a Tascr, and not
going Uwough Taser training, if they did not want 10 carry the Taser weapon on their duty
beit.

{ DEGLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE

16]| STATE OF WASHINGTON, THAT THE FOREGOING I§ TRUE AND CORRECT.

17
18
19
20

=

R e

-\

EXECUTED this _EL™"  day of August, 2012 st Lake Stevens, Washington.

KUATIMG, BUCKLn! ik MOTORMACE, INC, P.5.
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IN THE SI,IPBR,IGR COURT OF THE STATE OF WASHINGTON
AND FOR THE COUNTY OF SNOHOMISH

STEVEN W. HYDE and SANDRA D.
BROOKE, busband and wife, NO. 10-2-10516-4
Plaiotiffy, DECLARATION OF O
grnmutl:’um;g N POR!
_ SUMMARY JUBGMENT
CITY OF LAKE STEVENS,
s i

Lomw'wwmadmam

I 1 am over the age of 18, and am otherwise campetent 1o testify as to all
maitters herein, and make the:following stalements based on my own personal knowledge.

2. 1have bgen a police-officer at the City of Lake Stevens Police” Department
for the past twelve and o half years. 1 have successfiilly anended and comploted the 720

Academy. through the Snohomish County SherifP's Department. | have conpleted 40 hours
of the Field Training Officer Academy with 40 hours of indtructor development sad 40
hours of the Patrol Training Officer Academy.

3. Since 2006, | have been & Taser Instructor at the Lake Stevens Police
Department. 1 have been through the Taser instructor training, and 1 feceived my instructor

KIATING, BUCKLIN s MECOORMACK, INC, PS.

Lapid
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certification throsigh the Snohomish County Sheriff's Depertment'in 2006, Every two years
lmeMWmlhm,!mwhimm
course at the Edmonds Police Department, and in 2010 1 went theoygh an insiructor
refresher at the Pacific Police Department, '

4.  In2009, Lake Stcvens police offivers were not required 10 camry a Taser, but
those who clected to do so were required to participate in Taser training, which jncluded

5. On.Junc 10, 2009, 1 took Hyde thropgh thie written training portion of the
Taser Power Point training. The Power mmwiﬁnnymum
thet the Taser epplication is yoluntary and of the medical risks of Taser applications. [
Taser, writlen mmmmﬁﬁm Both the Power Point and ihe vdlunteer wamings
repeatedly advise of injury.risk.

6. The next day, on June 11, 2009, [ conducted a private, voluntary Taser
training application for Steven Hyde st the Lake Stevens Polioe Deparoment. The training
was not open to the public and was available only to Lake Stevens police officers.

7. On June 10, 2009, the day beforé the volunary Taser spplication, Hyde
exccuted a document titled “Volmtcer Warnings, Risks, Liability, Release, and Covenant
Not © Sue” The Release identified potential heaith risks Rssociated with being Tased

. scaming, and laser beam eye damage. Specific potentisl injuries waried of inchuded

ruptures, dislocations, joint injuries, nerve injuries, nd fractures of bones and vertcbrae,
The Release specifically asked the potentil trainee to indicate whether he/shie isd bad any
injusies or known physical or mental conditions that could be aggravated by being Tased.

Ao, Bucxuin & MCCORMACK, INC, 2.8,

DECLARATION OF WAYNE AUKERMAN - 2 ﬁ”ﬁ.
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Hyde did not disclose any conditions. Hemnﬁnd-boxﬂmmd“lhygminhﬁsor
known physical or ments! conditions that could be aggravaed by muscle contractions,
physical exertioh, or exposure o the elecirical discharge of TASER devices.” Attached
hereto a5 Exhibit A is a true and accurate copy of 1he Relcase executed by Hyde the day
before the Taser application,

8. 'Onﬁwafh'noon-oﬂune'll,mwadﬁydehydownnqcmmdﬂw
which had been the siandard area for other officers undergoing the voluntary Taser
application. 1 connected two metal alligator clips' to Hyde (one clip on his right arm shirt
sleeve and the second on his left leg sock). 1 then performed a three second Taser
application to Hyde.

9.  Following the Teser application, Hyde filled out & Volunteer Exposure
Report in which he indicated that the exposure lasted three seconds. He indicatod that the
application did not cause injury and when asked about the treatment for any such injury he
wrotc “NA.” Attached hereio as Exhibit B is a true and accurate copy of‘l-i'ydc"s_ Volunteer
Exposure Report. Hyde also completed the written test 10 obtain his Taser user
certification. Attached hereto as Exhibit C is a true and accuraie copy of Hyde's Taser
X26 User Cenification Test. :

10.  Later that day (on June 11,2009), Hyde indicated he was having pain in his
back and filled out an Employee Repori of Accident, in which he described the injury as
follows; “During Taser voluntary raining had back pain after. Difficulty genting out of
patrol vehicle.” Attached hereto as Exhibit D is a true and accurate copy of Hyde's
Employee report of an Accident.”

' These clips essentially look like metal clothes-pins and eliminate any.injury concems semming from the

barhs on the wire probes. _ _
KEaATING, BUCKLIN & MOCOREMACK, P8
DECLARATION OF WAYNE AUKERMAN - 3 . ; an.-m" s
' hﬁ%ﬂ e "
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11. 1 never told Steven Hyde that he had (o carry 3 Taser os s pant of his
employment, 1 alss never told Hyde that he was required to recejve & voluntiry Taser
spplication in order 1o complets the probationary training process.to become s Lake
Stevens Police Officer. 1 never told Hyde that Taser training or valuntary spplication was a
condition of employment. Hyde was introduced to me o5 @ training officer, and he knew I
was at the basic rank of patrol officer. 1 wis wearing u patrol officer wniform dusing the
first few. days of Hyde's employment and during his Taser training. | have never had any
hiring or firing suthority over employees, nor can I set conditions of employment

12.  Atached heréto as Exhibit E s 8 true and accurate copy of excerpls from
my deposition during which I (estified about the above Snfbrmation, '

1 DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE
STATE OF WASHINGTON, THAT THE FOREGOING IS TRUE AND CORRECT.

EXECUTED this Zen___ day of August, 2012 st Lake Stevens, Washington.

" - i . .. 4 __’
DECLARATION OF WAYNE AUKERMAN - 4 ‘“"‘”"‘“‘“é:‘,,mm £
Jﬂﬁgl
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June 2, 2008

Mr. Staven Hyde
11855 108™ Ave NE
Kirkiand, WA 88034

RE: Offer of Employment: Police Officer
Dasr Mr. Hyde:

mmmbmbmmmmmammmuwﬁ R

wamm-mrmmau.mﬁmwmmu
given a scheduie par the coliective bargaining agreement. Coples of the collective
_mwmwnwummmmmmum

in accordance with the current collective bargaining agreement, ths position has a
monthly salary range of $4,389 to $6,500 per month. There are 7 pay jevels. Your initial
mhuma.&nowmvounhmm-mmhmmu

BENERATS
kammmMughMc:rummﬁhmm
agreement, you ere anfitied o s inthuding teave

rage and partipation i tha Wastinglon Biats Retiernent Sysm, vou vl

blﬂnlwl.tu 233 hours vacation laave per monith, which equates fo 88 hours of
vecation leave, wiﬂmmamddﬁm”m -

Please contact Steve Edin, Human Resouross Dinsctor el (425) 877-3227 for an
-mﬂt Mr. Edin wilk explain your bensfile to you st that time, and provide you with

enroliment forms for medical insurance coverage and

the netessary payroll
Onece this offer letier Is signed and relumed, wMﬂ!ﬁtthm
Slavgns can commence.

wuw:m.mm-mmmhm.-mnm:-_mm'm
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QRIENTATION PERIOD

You will be required o compisie a 12-month orisnistion pariod, which cemimences from
mmmmmmmmhmumwmm
the depariment snd the City will be dlosely svalusted,

mmﬂ'ﬂllﬁﬂl’d empioyment is not o be consirued ss an smployment

or smpioyment agreament nar is 1t 1o be Interprated &3 & covenant of
mﬂ- mmwm %muuwmmum;w
£ wbd“mar hos cause. tmwuﬂmmm
the standards of conduat Mthnm‘&H-m-w
Policy end Procedurs's Manusi.

ciizens of Lake Stevens. | firmly belleve your iaients and experience wil be a grest
ssael.to our sommunity, sind | belleve you wil find working with our dedicated and
talanted staff a rewarding experisnce. We Jook forwend 10 your joining ue.

Please sign the acknowledgement and eccepience of this position and retum it o the

D -

729
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CITY OF LAKE STEVENS
EFPECTIVE DATE: February 27, 2009

o MMHMMMMbMWWM
assislancs, snswaring questions, make referrals to olhar sarvices, and solving
communily problems,

° mumnmmmmmmm anforcs trafiic laws,
and find condilions fhat sre hazardous o the community,

I o wbmmmwmmmmmm
procedure and oument professional practices.

o mmm and suspacts and document their statements regerding
criminal and civi{ matiers.

o Enforoe Clty orcinances, Stats RCW, Faderal laws and court declsions.
© Apprehend offenders inokuding making physical airests and overoaming thelr resistance.

o WIWMGMMMMMM
! ‘geographical festures, and curment problem aress.

o mmw«mmmmmmmm
other documentation that will be referred to the prosecutor or appropriate

S Mt A WIG LT fr w aw

-]

- e

" oo “Chy of ko Sievens, Administrative Orgenizaion” In the HR Policy end Procedures Menusl,

. Polios Oficer Page 1
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Py mmhmﬁw%mﬂuwm.m.m
agenciss.

}, muzmm;mmnmﬁmmmm
::'m"gmnmunmum;mmwmau
posiiion.

{o Provide treining 1o part-time police offioers, explores scouts and volurisers.

Prasent programs relating i mmhm d boating safely,.and drug
Jo m#ﬁwmumuﬂc mm

;mmumummthmum

| functions of the posiion.

-4 While parforming tha duties of this job, the smployes Is frequenty required o sR, talk or hear.

e ™ hmmmm l-nlu.orﬁd
uw. Mﬂyn:gd e

mmumaw the employes frequently works in outside westher
condiions, The empioyes mﬂuﬁ‘x m nesr moving roachanical parts; in high,
precarious piaces; near explosives and s cooasionally exposed fo wet: andior humid
. mmcmmmwmmmmmm
| and vibrstion,

] © Gkilis in the operafion and understanding of personal compisters and typica! office

{ o Aty 1o type 58 words per minute is preferred. |

o Abllity ¥ communicate sffeciivaly effectivaly both varbally and in writing, including the abifity %
mmhmmmwm

{ © Ablsty 1o ces! offectivaly with a wide rnge of pgopis who may be under sirass, have
mm«mm:urm%wm m

o Ablity to use sound judgment under sirees.

© AbBty 1o evaluate. s number of factors snd solve problems using deductive reasoning.
® Mhmmﬂwmw-ﬂmm

© 8o 8 United States Cliizen.

© A minimum of 21 years of age.

Police Officer Page2

i

B e e
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° ma:mmmmmmum;wwmm
Driver's Licenss within 30 days of hire.

Ability fo & writhen and physical filness examination, paychologice! evaluation,
= :mmmmm

o Abllly %0 pass a background investigalion.

o Able 10 work varisble shifts including nights, weekends snd holiday hours.
o muw::mm..-mm wﬁdﬂnu“nw

"o High Bohool Diplome or G.ED, Mnm«umuwmw
MM-Mngwdawmm

Juslics Training Commiasion carlified

o Succsssid compietion of a field officer training progrem by a chiltan lew enforcament
agency.

o WM#MMM applicant with the

provides the
dosired sidiis, knowledge snd abllity required 1o perform the job may be substiiuted for
m

'l’

mm doss not constitiste an employmant agreemant balween the
wwmmh-ﬂnbmwhmahmdm

. employer and requirements of the job change.

— ] [ 3e0%
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Voluntesr Wamnings, Risks, Liabiity
Release and Covenant Not to Sue
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Volunteer Wamnings, Risks, Liability
Release and Covenant Notto Sue
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" Deposition of Steven W. _Ek.o...fu

made us, you know, watch, you know, short snippets sbout

1 Q. Prior 1o coming 10 Washingron, hud you ever seen 1 ilr.liq
i2  snyone use a Taser in the course of law enforcement? 2 A. zﬂsﬁiig_gtgﬁ-si
3 A. Deplayed in the field, no, nor in trainlng. Jest 3 éigiiggr?puz.o.m.
4 numerous videos, you know. . 4 Q. Uhehuh. .
5 Q. When you say numerous videos, what doyoumean? | 5 A. The Friday Harbor was with Cart and MatL.
6 A Everything fom YouTube 10 in our scademy they .w Q. Uh-buh i
7
8 L}
9

A. And Whidbey, Cun and Matr. Wisthrop and
Tesering snd stuff end like cveryone eisc on Cops and every Lesveaworth were with Curt and Matt 1 taink, usd 1 know |
S  other TV show, you know, where they show a Taser. went to Leavenworth by myself st Jeast once.

10 Q. Oksy. Bul never in the ficld, never in person? 10 Q. Okay. 5o your firsi day at the City of Lake

11 Sievens Police Department was June 9. 2009, coect?

A. Neo.
12 Q Ok, 12 A Ye
13 A. We | worked on salt water most of the time. 13 Q i&!iﬂeﬂ!mﬁt}%
14 Q. Uhdwh, 14 A, Waen't it jung Bth? |
15 A. - Mos agencies wouldn't canry & Tmser on salt 15 Q. _.lit&.

16  weater. Egigﬁ-&:igs 16 A. Yne B8 o June Sth, E..ve?

17  be wet in fhe same wrea, there could be s problem withyou |17 Q. Qlaty, And who was your ficld training officer?
18 yourself getting electrocuted. 18 A, Thatday was Chad. | can't recall Chai's Jast

19 Q. Do you remember why you were waiching 3 Teser | 19 name right now, He was an officer with Lake Stevens. |
20 upplication video st the FWC neademy if they weren'tusing {20 believe he's still there, .And he 100k me to get my

21  hasatool? 21 uniforms:

22 A._ Probsbly more like just an ocientation thing, you 22 Q. Okuy. Between your firet-day of hire and mesting

23 know, like s police training, these-are-tools-that-are- 23 Chad, Offices Chad =

24 available-at-the~difforent-departments kind of deal, 24 A Unhib

25 Q. Okay. So what time Is R now? ' 25 Q. - and June 11th, the day that you received your

¢ Page 77 Page 79
A JesTRI 18, ._.ln.ﬂ!ﬂ.:ruaaa._sggﬁa_lq

Q. ora. Would you like 1o tke annther short broak? EQ%.—IE:%B new.recruit
il?giﬁag_is«g aom
remember?

A. ‘Getroy unilorms. | 76d¢ sloog: 1 was issued
various gear like my firenrm and manuals, citation bopks.
i?gggnginssng?
access card and FOB, went through = 1 think Ji was Chad
thsay wwas pelfing mc sbout the ity of Lake Sievens wnd ofl
that. And (hen the following day wes. | believe | had the
day off, snd then | cwme back -

Q. Whohad the day off?’

A. 1830. The following - the second duy | had the
day off, pad then -

Q.- Why did you have the day olT the second day?

A Hvwas o shift becanse Officer Wayoe Aukerman was
17 A. 59, possibly €1, 1t swas jn vl range. 17 wbemy FTO of PTO &S they aall khere, and that was bis. |

__.
m
3 A. That would be greut,

4 Q. Oy,

5 (Recess was taken from 11:17 to 1123 am.)

€ Q. (ByMs Bonoon) Were back on the record. Oh by
7 the way, whea you left FWC, do you remember what your salary
8 wa?

9 A. Around 32,

10 Q. Oksy.

11 A Costofliviag's 8 kot fess down there.

12 Q. Okay. So can you 5sy that in foll linguage 5o the

13 reconds clear what you were making?

14 A upg!nnnu

15 Q. And whit wes the yoarly salary thai you wre

16  offered by the City of Lake Sievens?

P ]
shobnroovmvn e wn -

18 Q. Okxy. And what wes the annunl sulary thet you 18 regulorday off, m.!u!.!sogsaniaﬂs

19  were offercd by the Feders] Reserve Bank? 19  duringo-day shifl, and there wasa confission on when | was
20 A. | think that was an even 40. 20  suppossd bo be fhere and vlen Wayne was supposed to be

21 Q. Pedonme? _ 21  therc, Officer Ackerman, 30,1 spenl the day riding with

22 A. An gven 40,000, 22 P Stevenson, Dificer Pal Sicvenson, and slso with Sengean)
23 Q Oky. Allright Soprimarily who was the person 23 Orig Valvick. ;
24 that you wese riding 8 moloccycle with in that 24 And that sftemoon Weyac came in; Officer Aukermen

25  seven-month-0r-30 window of time afier you movad 5o 25 E?l.ii?ggg_ia
w-n- ...G

. ub {Pa aau 7 to 80)

Verbiim Reporting, Inc., 800 Fifth Aveaus, #101-122, Seatle, WA. 98104
Fh: 206-467-0800 Fax: 206-745-4976 E-mail: info@verbSm.net
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Depasition of Steven W, Hyde, 6-28-12

AD @ ) O b W o

%gﬂngg

Q. S0 on the first day, is fhere anything clse tat
bappened on e first day? %

A. 'Not'thal | can recall. -

Q. And you think that the firearms training may have
been the.first day or could hiave been the third day?

A. “The fiest of second day = or thind day.

Q. Yesh. Jus for tho recond, the second day you

presentation on his laplap.

Q. Okay. 5o I'm going to slow you down. So up il
that point is what | want to ask you abou,

A. Uh-huh

Q. Whatali did you do in thal window of time? The
firsl day -« + you said the second day you sctuaily didet
come in. The first day you spent with Chad?

A Ripu.

Do~ AW A WA

Q. And part of'the third day you spemt with dida't- work, 0.

OffTicer Stevenson; is that right? 10 A. Right,
A Yes, uad [ believe Sergrant Valvick. 11 Q. Veah. So on the third day that you came to work,
Q. Oksy. Sowhatall did you do with Chad? Bresk it |12  were you it umiform?

down u lide bit more. 13 A, Yes

A Wespent quite 3 bit of fime at the uniform supply | 14 Q. g
eiogau%ig!wu-ﬁla 15 A, Yes
16 Q. Qﬂuﬁ.iﬁaﬁigg

17 Q c___.r.v. 17 A, Yes. When | was in uniform, 1 had a gun on,
18 A. And then | don't really remember. 1 know we drove | 18 Q. Olay.
1%  aroundtown. 8 A. ‘Foll gun beit. {Demanstraing.)
20 Q. Oksy. Were you wearing s gun? 20 Q. Yeah ‘Soen the ~ I'm just going to go back
21 A. | don't remember. 7 don't remember. No, | 21  agwin. Onthe first day you didn't respond io any calls for
22 donte1-]dont remember if was weaing s gunthat |22 service, comect? _
23 day.or not. 1hink ! was In civilian clothes that day. 23 A. lcantremember. .
24 Q. Diay, So youwere sittiog in the passenger seal 24 Q. !-P«Sg?ﬁ!w%%l
25  ofa Lake Stevens police car in civilian clothes, and 25 A. _gaoanz%u?ﬂ.
Page 81 % Page 83
Officer Chad was driving; is that comrect? Q. Responding » igga%%
A. Yes.

DWURYHWVMEBEWNHFIWLD oY=

L
L

: Sesgeant Miner, 1t was either the: first day or the second A Ye.

day was -~ Q. wﬁ%nﬂggg;
Q. It vias eithér ih Tivst day or the thind day you that fiest dsy?

mean? A. No,
A, Right. Well, second day of work. Q. Unw.ueg__._ér!._! : you reporied to work on
Q.. Vesh, June V1t
A, Yes, T'went o the gun range. A, _Eiﬂ?ﬁgi_gs
Q. Oksy, o'clock,
A, i_!aﬁﬁagsg.uiﬂeg Q.. Okay.
Q. Okuy.. Anything elsc that you recall on that first A i.slsggéﬂlgﬂ

day? in for hisshift.

L]
L8]

N NN
w o W

' somelime ai some point the next few weeks | did emergency |

Ten hours?

A. Comeny.
Q. mnu!grn.gliﬂu?.lﬁ. Chod talking

A. Standard ten-hour shift, tenor 12, J can'i =1 to you shout the city of Lake Sievens. You may or may not
don't recall, have gone 1o the gun mnge. You were thinking that may have
Q. 93. been 3 different day, correct?

A. 1t would be on one of my timecands, timesherts.

Q. Yesh. Anything else of note that you recall that
you did that first day?

A iiﬂﬂ!bﬂ:&&.gg Cun
range. 1 believe that was the firs: day with

A. v may have been the first day or the second day.
1 mmcasy dha’s pressy much the first shing you wang 1o get
gi?:ﬂ!«%!!ialsg  firoamn.

Q. And you remember riding around ko Chad's car,
comect?

responding to any calls for.service, correat? —

P e e e el il vl et o
SRERNNEBEr Al b c oo awn~

A. 1 dos't think it was the first duy. Itwas Q. Un-huh, r&%gﬂ.g!i-!aeﬁa.
youi wont for a rido-along with Officer Stovenson; Is thar

Page B84

Page 82
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Depasition of Stéven W. :ina.u._u

cormect?

A .—rl!-u.rxﬂr!sg—i-n. m
calling it the second day of work. You'ne cailing It the
ihicd day.

Q. Well, I'd like us 10 usc the same langoage. 50 you
started working om what day?

A. The firn Say | stened we went and got uniforms,

Q. 'What was your first dute, the finst daic thal you
showed up for work?

A, 1befiove Junchth.

Q. Okmy. So you believe you came in on June Bth:
Jant 9th you were off?

A Right

Q. Then yoo cwmc in again on ihe 10th?

A Y

Q. And theh sgoin op the 11th?

A. Yes

Q. And the | Ith.was the day thet you received your
Taser wsining, corvect?

A. Taserexposure. | simrted the Taser training on
1he 10¢h, the afternoon of the: J0th, with
Officer Woyne Avkenman. ight.

Q. Okay.

A. 1had siready sanicd the dey bechuse There was
some confusion on when | should come in sad when Wayne was

Page 85

calls for serviee?

A. I do not remember.

Q. But you have no recollection

A. P sure we did,

Q. Do.youkave any recoliscion of responding 1o any
callsfor service?

A, No.

Q. Okay. filxaﬂﬁsxrgai
your role was a5 a niew racruil thore, a5 probationary
officer?

A. Togo through the PTO program, (0 lesm the
iﬂiil?g&il
immersed inwo Washingion law 63 oppased o Fiorida law and
10 got me up 10 3pecd on thicie paperwork and everything eise
-and 59 1'cant be released into the cld o my own,

Q. Dksy. Aad were you told thai ensil all thet =
ocourred, yout would hove no simest powers?

A. No,

Q. !vl!!wﬂ..g!ﬁ-ﬂe_.u!ﬂ
ubility 10 affect an amvest in Washington on the flrs) two
or thiee days qquﬁ}nali

A, BSEIETEEE:!FS
the shifity tonren. X

Q. 'Who told you thit?

A. Nobody told me thet, bot nobody didn’t il me

Paga 87

going (o come in. Wayne was supposed to come in enddo a
duy shift with me because prewty. much the firs) week it's
orieatation, which Js xlwnys ezsier o do in daylight hours
{o getyour boundaries and, you know, basically drive sround
town and this is there, ths is there, this iz there,

So | did u day shift with Pat Stevenson and

7' Craig Valvick | believe during the day, and then Officer

Waync Avkerman came in, snd then we: started oy Teser

‘9 waining in an interview room where we looked a1 the Power

Point, and then once we were done with thal, | went home for

A. The Wist duy of Wirking, founth day oF

. employment, | came in in te aflomoon, ond [ can'l secell

if') took tha written exam prioror after the Taser
exposure, it it was it the aftemoon on Lhe 1 Lith.

Q. Okay. Greas. Thanks for that clasification. So
the first day with Officer Chad — has the last name come 10

Q. Okay. __i._wln.w..a _.w!.l-!&! ~and then

you had one day ihat you svere riding with Officer Sioveason |

and perhaps also Sergeant Valvick; Is that covect?

A. ! thinkgo:

Q. Okuy. Andon that day tid you respand to any
Page B6

BRSO A B b e s [l el N ]
ﬁa-ﬁuzoou-r_;_unuuuo-e_m R N NP R

25  wnd range, aiming points, proper carriage, proper removal

thot. § was in uniform with & gun.
.u Q.:i aress anybody?

9. 4!!:3!«3!38:5!«82.&8
leam the differcnce betwesn Washiogion (aw and Florida law,
right?

A, Yes, That's why | later wont @ the latera]
academy.

Q. Right.

A. Uhduh.

Q. And you didnY g0 1o the aicral acodemy,
atherwige known a8 the equivalency academy, unill
Jzmoary 2010, coment?

A. Right, comest.

Q.- So the day befare your Taer spplication, you wen
isxig&oﬂ!iﬁg |
coreet?

A, Avkcrnan, yes,

o ig?c*.m.ﬁ.ﬁiz comeat?

A. 'Thelleve 30, yes.

o. Okay, Tell m about the Power Point ireining thet
you recehved with Offiver Wayne Aukerroan.

A, Hwas s Powser Point presenation showing the
instrument, causes mnd offects, bow il opsrass, disiace

Page 88
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Deposition of Steven W, Hyde, 6-28-12

- i
DWWV~ A WU W N

e
N

thal Taser puts out there.

Q. Olay. And so wheie were you when you were
thmw

&huﬁmﬂﬁmmmuthﬂ
the ~ In the back of the Lake Stevens Depariment,

Q. Wereyou with Officer Aukerman? :

A. Yes

Q. And was ft Just the two of you in the room?

A. Ya

Q. And just for the recond, we're describing & slide
show preséaiution on ¢ computer; Is tha comeet?

A, Ves,on s lipaop.

Q. Okay. And about how long did you spend golng over
the Power Point trainiig prescatstion?

A, }doxt kaow,

Q. Wint's yoor estimate?

A. Couple houts.

Q. Ckay. Were there some forms also that
Officer Aukerman reviswed with you?

A Y_q,

Q. “What forms were they?

A. mTwwmmmmu
sfter exposurr: form, mldwldm’tmwifmumpn
of the 1est of paz, where ey aciually have & profile o

Page

b e gt

N RN
1 M =D
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et
T o

o el
0 m

24

[ ]
th

A 'tn.

Q. Do you remember eaceiving that information?

A, Yes

0. mmmmuhuum

A mwmﬁqﬂmmmh
aware of your surromndings before you xpose somobody.so
they dort Tall into the foad or fall 1T a c00T or impact
Tnjuries, you kaow, fom Mllfsg and suff ke thit.

Q. Do you remember recaiving any other information
reganding vk of injury with & yolumeer Sxposize?

A. Yosipolin~ itsull inthere.

Q mmammmw

A. Thet you could have musculor injuries. tendon
mmlmmwmum

0 Ubichuth:

A: Youh,

Q. hmammum
mmmmmmum
mhmmm,mmmw

A lMMKhMMMMm
but his geve them 10 me 10 sign or fead, and | can remember

irhe was sctually in the room when §:weat through the whole
Page 91

picture of the Insirument and nemc-the-pants type of deal,
B | think that might have been on the test

Q. Uh-huh Okay. Do you recall reviewing something
calied the volumaer guidelines?

A. Fm gure, yes,

Q. ‘Andalsb something callid the volunteer exposure
warnings?

A Yo

Q.. Okay.

A, ITihot's what those forms are called. The
siandord Taser forms 1 aw.

Q. . But thai rings 3 bell that you reviewed thoso
forrra?

A. Yes, uh-hoh.

Q. . And what information do you recell receiving when
you were réviewing the Power Poiat presemiation? '

A, Where 1o sith on people, how 4o remove the probes,
biokazard deconiamination, the AFIDs | think they call them.
Those afe the little things thel shoo! out wilh the probes
that have the 1D rumber of the ootual cariridge 0 il can
mmmmmmmmwmmm
serial aumber of the cartridge.

Q. Okay. And in those siides there was slso
mmwuwmw_um.
volunieer Taser application, coeect? .

WD AN AW N

Power Polnt jireseniation o 5ot. | don’t know if be leh
and came back or we wen! through sach one. | tink he lefl
=1 some polid, bt e went throngh cach slide.

Q. ‘Oksy. Earlier you 5aid thl you veere in the
conferencs Toom with Officer Atkerman and i laptop
reviewing the Power Polnt preseastion, comeer?

A. Un-huh, yes.

Q mmmuuwmum
for some. periad 5 Gme and come back; 3s that comest?

A. Right, right. :

Q. Buforihemostpart~

A, Hewes there. :

Q. -hﬂnmmnﬂ?madhmnmto
mmummmm

A Yau

Q. 'Dig you hawe Guestioas as you went slong?

A. Oh, I'm sure, leﬂMuﬁ!m
but F'm sure 1. id. 1 know him and | had o fow discussions
Mmﬂhwwtwﬂwum
MMWMMMM&MMUQ
the ficld and the resctions of their bodles.

Q. Ubdwh. Olary. And he aaswered your questions?

A, Yes

Q. Okny. And the forms that he provided you, the
written forms —

Page 92

23 {Pages 89 to 92)

Inc., 800 Fifth Avenue, ¥101:122, Seattle, WA. ”lﬂ
Fax; 206-745-4976 E-mail;

e —

814

A-28



giwﬂﬂn W. Hyde, 6-28-12

A, Ub-hwh, %Ei%oﬁﬁaﬁ?ﬁ&ui&
Q. = by TASER Intemational, you sook-your iimie and something sl Grat?
reviewed those, comect? A, | cen't remember il the Yest veas Tirst or e

A. Trcad through them, yes. | read the whole thing,
5 Q. ﬁiigg
A

exposure was first, bt that was the finst thing thet was
Tuses-relaed wis the ~ pretty mouch the only thing Idid. |
that day,

Q. And, 25 you indicated a few migutes ago; &t that Q. Okay. Sayou wok the Taser tralning 1os on
poiat in lime, you had not ye: stiendedt the Washington
: equivalency academy, correct?

W R s W R e

June 1 Ish In the aflernooa; Is thet comect?
A Yeu

A.. No, 1 had not. 10 Q.. And you receiveid the volumcer Taser spplication
Q. And you had nor yei rectived your cestifioste from | 11 thut same slernoon, coreet?
the Washingion equivalency academy 10 enforoe the laws of | 12 A. ﬂnrwa.ru_:ﬂgﬁu_-ii
!I..r-s_..i 13 Q. Okay, And you'rg jusi not sore If you took the
A, -Cosrect, . 14 ses fiest or veccived the applicasion first; s that
. Q. You didnt receive that until mid January 2010, 15 comect?
€ corvect? 16 A. Cormest,-
A. Comest, 17 Q. Okuy. Sowhat’s your recolection sboul showiag
Q. “The Taser training information that you received 18  upio-work onjune 11th in __lglnig&
. with Officer Aukeran lnformed you abou the risk of 19  nem?!
" volumeer exposure lo inclode muscle contractions, corveet? | 20 A, Esﬂﬂ&ﬁlinﬂ.ﬂ-ﬁii
A. Yes. 21 Smuﬂiu!ﬂﬁll::li&& 1imow Wayne
Q. Aod sports-ype injuries, comect? 22 hudme ke ofTmy gun beitand radio;and | asked him it *
A Yes. 23 this wais totally necessary 10 do tris, and be seid, Ifyou
Q. And fractured bones, comrect? 24 wani thisjob, i is, br words to Bt effect. Asd we
A. Yer 25 walked out, and he had me lay-down, and 8 !E;..oas:

Page 93 CLY | R

: Q. And you received sl of that information before
you received your Taser exposure, comect?

A. Yes.
Q. -And s it your recolloction that you reviewedd

1 iiﬂi‘%lgxisai
2

3

4

5 those written forms on ihe same day that you reviewed the

6

7

8

9

bioep —or [ ysed 1o have one < and my {elt aakle and
uiked me how many. scoonds | wanted, and § sald, well, cut it
clodc to fhe middie and make i three seconds, and | got
zagped, and i slowed down time, - it shsolutely slowed down:
time. ‘A Worse ~ ﬂu—a.linsig!.&
life,

Power Poind presentation?
A. Tt was either during «- after the Power Point

AD 0 A B

preseaialion or ive pext day prior 10 exposure. Q. Olay.
Q. What's your best recollection sbout that? A zin%ggwqﬂ!.n!n?ﬂ
10 A, Noides. 10 Q. Uhtuh,

11 Q. -Okny. 11 A. Wenlio~ _ibnlh__!! be'sa
12 A. lv'was one or the other. 12 sorgeent — or he was o deteclive ~ goes 1o help me up, and

T113 Q. Okay. Andsomeofthe information regarding risk |13 1 remeimber siying. no, nobody’s getiing me up umil these
14  ofinjury is also contained in the Power Point presenistion, | 14 things sre off me. Get tese things ofl the. Went 10 help
15 comect? 15 me up, endd felt this knot In my lower back, and something.
16 A. 1believe 0. 1 don't remember, I'm cenain it 1% innqzo-g!s_ssi!ni.
17 was, 17 And we got n.cal), Waynzs and I got o oall over

18 Q. Okay. Soyouwent Kome sfier going through the | 18 a1 -~ Oh, whar's the name of that placé? Ir's the place
19  written training with Dfficer Aukerman; {5 thet comect? 18 thot has o whole tunch of beers 6n dralt nowin.
20 A. Ukluh, 20 iggi.g 15 it Norm's or

21 Q. And then you came back the nextafienoon: Isthat | 21 somelhing? That ares. And he sakl, Go get your gun belt
22 right? 22 on. Wegottago, Amt{ could barly et rmy gan belt on,
23 A Yes, 23 He wes sellbng me o hurry-up, 0d | g01 %0 the car. |
24 Q. And igthe first thing that you did on 24 could barcly get in the car.6nd | wes just = 1 10 10en

25  June 11,2009 is go through the protocol for the Taser 25  the pain scale, | was a.good 7, 8, and | wold him.
Page 94
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Depnimdmw Hy&.ﬁ-u-ll

1 And we got 1 the sceac. | wai some sont of 1 Q. ¥You were laying down, correct?

2 wgumen, srd | cant remember what offiocrs were there bt | 2 A. Face up, laying down on my back.

3 there 'was two other afficens already there.- Dean. Daanwes | 3 Q. Okiy.

4 already there. | oould barely get ous of the car, mod Wayne 4 A, In the squad room.

5 mid. Well, let's get you back 1o the ststlon, and well 5 Q. Alirigh Mdyoumouauquﬁm

€  snd you 16 Everett Clinic. € comedt?

7 S0 1 went 10 the Everent Clinie. The 7 A. Ye3 R i

B docior Ipoked at me, snd | can'l remember whathe gaveme. | 8 Q. Alﬂﬂmmelwwhmoﬂhm N ¥

9 it was ither aati-inBammatory or somecthing, culled ita 9 wires, comect? :
10 lumbac sirsin, ond | wenl hoaeme. 10 A: They were afligator clips. F
1. Q Oky. i Q. Thax's vwhat they're called, right?

12 A Ubhwh, 12 A: Yes.
13 Q. Anyhlng sise stand out shout that day? 13 Q. And o yau didn'i receive the dart application
14 A: | remember feeling fike U was hazing. Hke s 14  where the barb actually penetrates the skin, comect?
15  rigin-of-passage thinp, 1olally unnecessary, you know, 15 A, Correst. '
16  cverybody lsughing. you know. balag abeotutoly peurified, 16 Q. MﬂmmmMuhMM s
17 calling my wife and telling her, you know, I'n completely 17  was noneed for spotters to assist you, comect?
18 steolutely Just ready 10 Ln the car around and go hoino. ‘18 A. Corrett. 111 would have got shot with the
13 Andshe told me 1o suck It up, and, you know, Yougotthe |19 prnbet.itmddhuhemmumw probe
20  job. You just umed dovn another good job o get thisdne. |20 spread, because —
21 Youvegottodoil Youdon't have s choive; o suck It 21 Q. Letme ask the questions, okay? I'm just trying
22 up. Andso)did. 22 ndmwmum
23 Q. 'Whendid you call your vife? 23 A Okmy.
24 A. Ontheway 10 work. 24 Q. Boymﬂ;anﬂnynmﬂlnnndY {
25 Q. Did Oftlcor Aukermian indicatc why you were gelting | 25 A. Ya.
_ : Page 97 Page 991

1 thc Taser applicsiion oa the 1 1th rather than doing it on 1 Q.. And the durstion of the Taser application con be ’

1.2 thesameday of the Power Point presentation? 2 s much ps five seconds in Uhe ficld, cunect?
i1 3 A. Bécause | had alrendy been there al! day and 3 A Ye

4 because thore was the confusion on when he was supposedto | 4 Q. mmummammmm

5 comein &wmﬂmﬁ-dn:ﬂﬂ.nﬂhdﬁdﬂ 5 long you would like it and you said three sconds. conreei?

6 comeinyni 4:00, 1 think it was 4:00. 1t was aflemoon. 6 A Yo

7 And I hsd alsiady done almost a wholc day, aad westillnd | 7 Q. Anduﬁwjunhnofmm

] mmwmmﬂ%hmmnh €  comed, in your case?

9 cxposure, fike we wem owtside. Pant of it was, we went 9 A. Wwssright around three soconds. _l
10 ounside; nd he held up » tanget, snd T'hed 10 shoot the 10 Q. Okay, -
11 Tasernt the target. 11 A- Ticanbe timed on the video, 5
12 Q. When did you do thot? 12 Q. Right. So you said something & few mimses ago
13 A. 11hink it wes the day [ got Tasered, sight 13 Ihaﬂnuﬂ'llmbﬁqm\m:ﬂ. You asked him u

"11 beforehond, or i — yeah, it had 1o be. Yeah, | think i 14 quesiion; s lhwi comreet?
15 wasright before. Yuhmu.thuhﬁ;mm 15 A Yes
16 Q. Unh-huh. What wes your target?- 16 Q. Whunmyw«hmnhdihﬂuw
17 A. A cardboard Taser tacgel. 1 believe i had a 17 A. Walkiog ow of the squad rpom ur the ~— out of the
18  gilhouctie of s perton on it with the hit aress where you're 1B haﬁmm-“uhﬂ.mawdmubu
H19  sapposcdiohit 19 : '
20 Q- And thet was befare your Taser applivation? 20 Q. Whyweryou in the interview soom?
21 A Yes mumlwmym 21 A.. That's where we were doing the Power Poin)
122 dome. 22 uunuuﬁu.hwutqﬂuphnvtueuwanuuui

T

23
24
25

R a3

Q. S0 inwms of the process of the Taser

A. Uhsoh,
Page 98

without inverrarpdian.
Q. |wm-nmwua,m
A. Vﬁwmhmmwumm
Page 100
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TASER

!NTERNATIGNAL
TASER'XM!MIGWMW Exposure Report

aedD se M g 50" waigs 2U®_ caeds O M26 O x36

Did dart contacts proctyate the subjecr’s skin? YD

Length OF Bxposurs: 06+ Swcends; D5Seconds; 14 Secands; 01 Sechadds;. uzm D1 Seconds
AlrCortridge Typee ‘D RegubsrDarn O XPDarts B Alligator Clips

Drive Sien: YES /(@ Leagthof Expasure 2 Ssic.

Did the application cavse Iojury: YES/JD (I yes, sdvise the inswuczor and complete e Injury Repor)
1f yes, was the subject trented for the Injury: YES/(D M/a

APPLICATION AREAS: Please place "X's" on the points of contact

Please list row the TASER alfected
__mz:__m,:' BEMR  pr€cTiocvTed BY 208 74 PUUIE r0é JA

Could you fight the effects of the Taser and eontinued your sttack? /y'o ///

May we quote your commants?($Y N :
NameRank:  _SFwvees 4o fINE Slgnatore: -/4- 279 .
© 2005 TABEN toamy fac. TASER®, Shopas Pubis™ nd s Cete & Lighaning Do Lops e ieadameiis of TASER orw, bis.
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' ) mwvﬁ%mormam
Name:

grw . HWE
) LAKE  sTevEnS  Potick  DEPT,

Pale b | £/ /0%
Pt sl o prox. 1YL
St Statvd psrov=0)eoc
Part of body injared or exposed: Lot Batd  ceaTiA

mnmmmmwwmmmmmnm
that may bave been invelved):
QUG TASEE  voLwTaRY TR, ,m V.774¢

Lo fF7s . BlEFrnsy getnm our oF Pamec yeme

Address where Injury or sxposurs occurred:
(inciude Business name if at business location) L6 STeient  PoucE  DePanTe T

 Was fhis jncident eaused by falinre of & mechine or product or 50mE0De Whe bs net 8 co-worker?
A

Ihawwupr ARAAAL, SET. 38000, L. LONT SN, OPSReT. dAwine,
SLT L ABIEN, O FTENIW SEw  pFE, TN,

; or st aid?
Name of bapital or clinic (i wedical trestmomt was required):
 Aiending Physiclan:
' ~— /Y
| Date: oLeyfes

Piegse return this form to your suparvisor as soon as possible. Thank you.
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F”—ED Hearing Date: Thursday, zo,zou

m :30 a.m.
CL15613027
SUPERIOR COURT OF WASHINGTON
IN AND FOR SNOHOMISH COUNTY
STEVEN W. HYDE and SANDRA D
BROOKE, husband and wife
; NO.10-2-10516-4
Plaintiffs,
Vs DECLARATION OF STEVE HYD
SUPPORT OF PLAINTIFFS' REPLY IN
CITY OF LAKE STEVENS, OPPOSITION TO DEFENDANT'S
i MOTION FOR SUMMARY JUDGMENT
)
I, Steve Hyde declare:

1. 1 am one of the Plaintiffs in the above-entitled cause. | make this declaration from
personal knowledge,

2, I have worked aboard ships as a licensed merchant mariner. 1have also worked in
law enforcement in Florida.

3. My wife has a Ph.D. in marine biology. When she obtained a position in the
Pacific Northwest, 1 applied for work as a police officer with the City of Lake Stevens. 1 was
Tired,

4, 1was given two commission cards by Lake Stevens. They are presently in Lake
tevens’ possession. Lake Stevens had me take a physical prior to employment, which | passed.
I was given » gun and other items related to law enforcement by Lake Stevens. 1 have also
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written tickels and reports while employed by Lake Stevens. 1 asked Lake Stevens if 1 would be
sdministered an oath; 1 was told, to my surprise, that they do not admimister one.

5. Atached as Exhibit A to my declaration is 2 truc and comect copy of the
inventory provided by Defendant Lake Stevens of the items taken by Lake Stevens out of my
locker after my injury. The list includes the two commission cards issued me by Lake Stevens.

6. My employments before Lake Stevens were all very physical. | had no trouble

‘handling the physical nsture of my previous employments, 1 had no back problems prior to my

employ with Lake Stevens that interfered with my ability to work.

7. Prior to discovery of old employment records in the course of this lawsuit | did
not even remember that twenty years ago | received 8 few treatments for s back issue which 1
had thought was the bends (1 was the ship®s diver). The injury resolved 20 years ago and did not
interfere with my subsequent employments, which were physical.

8. 1 was required to undergo abbreviated training for Lake Stevens as a lateral hire.
As part of that training I was required to undergo tasing. 1 did not want to be tased and said so. 1
was told by the training officer that T had to be tased if 1 wanted the job.

9. Prior to the tasing | was required to sign 8 release from Taser International.
Alligator clips were then atisched at my right arm and left ankde. I was then tased. The tasing
injured my back.

10.  The tasing took place June 11, 2009. After consetvative treatments failed, | had
surgery on my back, the first surgery being performed August 28, 2009.

1. September 25, 2009, ] sent an email 1o Ray Minor of Taser Intemational asking
about the “voluntary” tasing by Lake Stevens, I described the technique used. September 30,
2009 Mr. Minor sent me an email in which he stated the method of tasing performed on me in
training was not recommended. This was the first time 1 discovered that there had been anything
wrong with the method of teser application in my circumstance. True and scourate copies of the
related email comrespondence is attached as Exhibit B,
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12.  June 30, 2010 Lake Stevens Police Chief Randy Celori was deposed, At that time.
1 learned he had stated that tasing was.not & réquirement:of training 10 become a Lake Sievens
police officer. ‘“This is when.| first leamed that the training officer's sialement to me; thai 1 had 1

be taved 71 wanted the job was untrue,

1 declare under the penslty‘of pesjury undér. the laws of the State of Washington that the

foregoing is true and comect,

Dated this_9_day of September, 2012.51 Seattle,
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SUPERIOR COURT OF WASHINGTON
IN AND FOR SNCHOMISH COUNTY

. 8 || STEVEN W. HYDE and SANDRA D))

BROOKE, husband and wife )
i NO.10-2-10516-4
vs. DECLARATION OF CARLA. TAYLOR
LOPEZ IN SUPPORT OF PLAINTIFFS’
CITY OF LAKE STEVENS, i REPLY IN %m
DEFENDANT'S \
SUMMARY JUDGMENT
L, Card A. Taylor Lopez declare:

1. | represent Plaintiffs in the above-captioned cause. tmmmwm
personal knowledge.

2, Atiached as Exhibit 1 is a true and accurate copy of Taser Intemational, Inc,
Volunteer Wamings, Risks, Lisbility Release and Covenant Not to Sue identical to the one
signed by Plaintiff Steve Hyde June 10, 2009 as well a3 a copy of the signed version.

3. Mu&hlht:hnmudmmofnmﬂlmwaﬁﬁm
Steve Hyde and Ray Minor of Taser International, Inc.

4 Anadnduaxhihh3wlmndmmnfmlmm
independent Medical Evaluation report authored by Stanley Kopp, MD dated-August 17, 2012,
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5.  Attached as Exhibit 4 is a true and correct copy of excerpts from the deposition
transcript of Steve Edin taken September 6, 2012. '

6.  Attached ss Exhibit 5 is s true and correct copy of the declaration of service dated
November 3, 2010 authored by C. Butterfield of ABC Legal Messenger.

1. Attached as Exhibit 6 is a true and comect copy of the Notice of Appearance of
Defendant Lake Stevens dated November 9, 2010.

8, Attsched as Exhibit 7 is a true and correct copy of Declaration of Carolyn
Butterfield Regarding Service of Summons and Complaint dated September 6, 2012.

9. Anached as Exhibit 8 is a true and correct copy of excerpts of Plaintiffs® First Set
of Requests for Admissions to Defendant and Responses Thereto.

10.  Antached as Exhibit 9 is a true and correct copy of excerpts of Plaintiffs® First Set
of Interrogatories and Requests for Production to Defendant and The City of Lake Stevens'
Objections and Responses.

11, Attached as Exhibit 10 is a true and correct copy of an April 29, 2011 letier to
Brenda L. Bannon from Carl A. Taylor Lopez.

12,  Attached as Exhibit 11 is a true and correct copy of excerpis of the deposition of
Lake Stevens Police Chief Randy Celori taken June 30, 2011,

13.  Attached as Exhibit 12 is a true and comect copy of @ printout of the confirmation
of the service on City Clerk dated September 4, 2012. Relsted declarations of service have not
yet been generated by ABC Legal Messenger for service on the Mayor or City Clerk. They will
be filed when received.

14.  Attached as Exhibit 13 is a true and accurste copy of Lake Sievens’ Employer
report of accident related 1o the tasing of Steve Hyde. On the document Lake Stevens indicates
Risgk Class 6905. Risk Class 6905 is the category for county and city law enforcement officers.

15.  Attached as Exhibit 14 is & truc and correct copy of the discovery pleadings index
generated in this matter.
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2 § gencrated o this matter,

3

4 1 deciare under the penalty of perjiiry imder the liw¥'of thé Stite of Washington that the

3 (| foregoing is true and correct.

6 Dated this . day of September, 2012 at Seattle, Washington.
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WAC 139-05-200: Requirement of basic law enforcement training. Page L of |

WAC 130-08-200
Regquiremer! of basic isw enforosment tining.

Al Rty eocupbaskngd law soibrosment eSicars  couny, mmannuwﬂ
“ mmmwun:nz o 0 Wathingion sisio pevol, Unises cierves

scademy or an equivelent basie mmwmﬁummummuh
mmummmuumwmmmuum

{2) Law anforcament parsannat wcenplied fram the regquirerneni of subseotion (1) of thic seciion inciuds:
() Individuals holding the office of sheril of any county on Seplembar 1, 1979; end
() Comemissioned parsonnet

) Whose inltisl date of Retitime, reguiar snd commissionad lew enforcemient empioyment within the state. of Washington
procedes January 1, 1078;

i wmmnumumawqﬂmhmnnwummdumm
- mmwﬂhmum  erorcumand memployvnent withoo! break or inlerrupiion in excess of

angage in regalar and commissioned law mmuuwmmumhu—d
twanty-four mahi duntion,

{3) Each law enforcemant spency of the state of Washingion, or wmmum
mmuwmuumm mm'zmmmummmm
{4) Falurs to complly weth ney of fhe above requirements of besic law anforcament iraining witt restlt in nolification of

m-nu_mw:f-m :

{a) The indiuichesl in noncompiiance;
{t) The haad of hishar sgency; and
{23 Any other spendy of individusl, Bs deterwined by e commission.

Mmmammmwi.immm mmuwmm s
a.mmm muqlmmmmn‘ mm&- § 139-05-200, Wed) /T007; 88-10-021 (Ordar 3 'm
. L300, et G108

hatp://apps.leg. wa.gov/WA C/defaultaspxZeite=1 39-05-200 R 512012
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WAC 139-05-210: Basic law eaforcement certificate of equivalency, . Page | of 2

WAC 138-05-210

Baislc lew anfordement ceniicate of equivalency..
{qamumﬂwmmmmhmnmmmm
he aquivalency process is required by the commission. For this purpose, he tewn “proosss™ inchudies all documaentation and
mumhmnﬂﬁmuwmuuwuﬂﬁw

wiihin the equivaiency scaciemy.

mmhnmnmuhmu

. (a) Fully cammissionad pescs officers of a city, county, or poliicel subdivision of the state of Wasshinglon, who otherwies
nmnmnmumm

> Mg:l:ﬂﬂn&w;.mhmdm by compieting @ besic
kﬁqm , or gnother stis. purposs, “hasic m‘ inclute sny miltery or
mmmuwmmmmmw he commission; or "

HmmmmmmmwNmu “Fuotessiully compieted
-&mmw um:uwmﬁum - :u
mmmmm:t ﬂdmmmnm*ﬂmulw
commistioned pescs olfcar in Waetingion state; o

mmw olcer carficaion h wmc ﬁ“.. m

mmm mhmhum hhmdm m
¥ 8
periicipate in the sguivalency academy for training purposes oy, will be 30mEted on 3 50800 ¢

_.wahm
i is the responsiblity of the applicants agency 1o sneurs That sl necesasry forms and documentation are completed and
submitied to the commission in 8 Smely menner, vl &y macessery, 10 sneure that the perticipation provided by this section is

{4) in thoss insiences wivre an applicant has sttended moms than bne Lissic irsining program, eligibity for perticipation in
hMMﬂhMmmmdu-ﬂmduﬁmm

{5) The decision I iaquest an olioers periicipation in the aquivalancy process: discreliondry with B head of the oficecs
empiloying agency, mmwumuumummmummm
mw&mmumumdwm and information.

of
D TS A e e e e

(8) Procl of the appicent's current and vaiki driver's iosnse;
(wmunmmmw.mmaﬂ.

() A sisterant of the applicants health and physics! condiion by an exemining physician,
{6) A record of the applicants freers quelication; !

(8) A bty reloase sgreament by the applicsnt, snd

(N A criminal records check rganding such applicent.

Mmmmmmm will be required
ugmumm MMHMW qum

‘tﬂ}.wmdﬂumytmmﬂmm evalustion of {he appicant's parfommanca, he commission

{8) tswuo a cartiicate of completion of squivalent besk: lew enforosment wicing; of | !
{5) lwsun 3 certicate of Compkeion of equivalant besic tew enforcemant aining upon the applicanfs, suocwssii Completion

hetp:/apps.leg . wa.gov/WAC/default.aspx Zoite=139-05-210 ' 425n2012
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WAC 139-05-210: Basic law enforcement certificate of equivalency. : Page 20f2

of sddiional tralning 85 the commission mey requirs; or
{c) Require completion of the comminsion’s basic tew enforcament academy.

Mmmmmmnn m‘ mmmmmmmmm

pomiglioyriany »‘;mr muw& ‘m e pr: mnmm

1451%8!# % o
2

hitp:/iwpps.leg. wa.gov/WA Cidefault aspxcite=139-05-210 712572012
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WAC 415-104-011: Definitions. Page 1 of 1

WAC 415-104-011

Dafniions.

Al definitions in RCW 41.26,030 and WAC 415-02-030 apply 10 tenme used in this chapler, Other jerms ralevast 1o the
administraion of chapier 41.28 RCW are delmd in s chapler.

1) Commissioned maans that on empioyes is employad oficer of ﬂMWhm
q:qmbwuumnmua::ud a saate Of Washingion.

mmu&mm-mwumnwﬁmi . 19083, by & dity or town on 8 hd-ime,
fully compenssied basis W administer the prograss and personngl of 8 public safisty daperbnent.

This definiion appliss h“u“hﬁhmﬂmﬂnﬂ“m“dnhkm
mmu-ﬂr public pafely. '

(3) Eloctive employer means the amployer of the LEOFF Pian 1 slacted oficial during the member's leeve of sbeence
from the LEOFF employet for he purpose of serving In slective offics.

Full4ime ensployss meens o empioyes who is regulsry scheduled 1o e basic sstery frcsn an employer fr &
ﬂﬂnﬁuwwh:“l“ﬂ Mk

ﬂwﬁmmmnw*“*mmmmumun
emount competabie 10 the salsy raosived by other G-fme eapioysss of the same smployer wha:

(=) Hold the dams or simiter rank; and
() Are employsd in & similer pogition.
(6) LEGFF mesna the lew acforcament oficers’ and firefightens’ retiremant system eatablished by chiapter 41.28 RCW.

LEOFF mesns the defined In RCW 41.26.030, who the membier 85 a lsw anforcament
m' -ﬂw smployer, 83 m a

wm:h1mmum.mm1 member who ks 8 civil servics empiloyse on lesve of sbsance
becausa he of she has baen elecied or appointed o on slecive public ofios and who chocass 16 pradérve relirement rights 2
an aclive LEDFF mamber under the proceture described in s chapter.

(%) Plon 1 and Plan 2,

{®) "Pian 1" Masns Be lew anforcament oficens’ and rolighier’ retirement Mumum
provisions covering persons who first became membaers of e mysten Prior to Deicber 1. 1677,

“Plan 2" means the taw enforcement oficen’ Mumnm
nﬁmmn&mﬁ“mdhmumw 1 X
{10) Pubiic safety officer mesns 8 penson who ks _qn:umeL.!mmnlmWw

besis by 8 clty of o 1o perioan both i anforsemant and

This definiion applies uuunmumum«mmmmanmum
wmusaw

{11) Uniiormenl Sirgfighier position meens a position which may only be filed by uniformed personnel 88 that fem is
defined in RCW 41,56.080 el 1.1‘“.‘!“ qualiiss uniforrmmd Sirpfighter postiion I tha
emphoyer bas ihentdlied |t s ;dmm *"mlnl:m. o ymifonted regErdliss of whether

the amployer is covansd by public amployess’ colisciive bargaining under chapier 41.56 RCW.
 ROW 41.00.050(5) Snd chapter 4120 RCW, 02-10-048, § 415-104-011, flad 020K2, efiecive W02, Sisksiory Aulwority: ROW
::.‘wac. lﬂHMﬂlhﬁM 02543, Statitory Autherity: RCW §1.50.030(5) and 41.04.120, 93-11.078, § 415-104

http:/fapps.leg. wa.gov/WAC/defaultaspx?cite=415-104-01 1 ; 72572012
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WAC 415-104-225: Am 1 2 LEOFF member? Page 10of2

WAC 415-104-228
Am | 8 LEOFF mamber?

'U#mwwnWIIMWWHMMﬂm '+ YOU Bru roguired
8 LEOFF

(1) Law enforsament offioers. )
{=} You wre & lpw enforcament offosr only if you sre commissioned and employed on a fulliime, fully compenesied besis
mE "

) Cty police oifioer,
(0 Town marshal of deputy mershal;
(30) Courty sherlf,

“%W;q:m?hmmnmmnuumwmm

NMM‘.M"M“*MMMWHIMW
cOTPITER bisl fa I

0 General sutharity Washinglon pescs oficer undes RCW 10.93.020(5%:

Porl districl lew endforosment officer and commissioned ant digivict
) 4d wm you s smployed by a port genaral

mmmwwmmumauu
Effectiva Jenusry 1, 1883, “lew enforcament officer” Includes commissioned persons employsd fuli-tima,
u&wm--“ﬂﬁrﬁnd-ﬁwuaaumtuhmM&hﬂ i
Whﬁmnmuuw-mummmmu RCW 41.26.000(3).

wxmmwammcniummwwuaummmu
or staius as 2 probelionery or permanent amployes.

{e) You are nat @ isw enforoement officer i you sse empioyed in aither:
gamnuw:mhmmmummmwu

A comreciions ofiosr posiion and the only iraining fequired by thi Washington crimingl fustios treining commission for
mmummm under WAC !ﬂ-‘!m“

@ Firefighisre,

mYmn-lu::.! nmh-MMWmMmlmw
compensaind basls, -lm have m et or
periorm fire protection activiies h%m with preventing, controfing and g fiews.

() "Fire proteciion scivities” may indlude inciientsl funcions such 83 housshesping, sguipment Meinkenance, grounds
muinierance, fre wmﬂmmmummmmnmum
Mﬂm?‘hqﬂ-hmmmlhmmdmmhmm

mvwnnml.mmuwmm
mmmgmammmwmmummh-m
Youses ¥you meet the of this saction of your rank or platus
Mhmmmwﬂ ragerdisss of your rank or pistus 83 » probstionary or
) You do not quelily for mambership 89 o feefighlier ¥ you sre 2 vofuntesr irefighter or resident volumieer ralighter,

bitp-//apps.leg. wa.gov/WAC/default aspxPcite=415-104-225 ' 72512012
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WAC 415-104-225: Am | 8 LEOFF member? - Page 2 of 2

 { #you basis by an asan
) wﬂamhh:‘nmldwlmwm by an empioyar -amaTgency

{0 Be cestiied by the depariment of heelth to perform emargency medicel services et the leval of care of an EMT; and
{¥) Coniplete the requisements of your smployer, I any, 10 parform the job duties of an EMT.
mmm“mhmmmmhmmqumhhmu
() "Commiasionsd” - WAC 416-104-011,

(%) “Diracior of public selety” - WAC 415.104-011.

(<) "Employer” - RCW 41.26.030.

(&) “Firefighler® - RCW 41.38.030,

() "Full ime™ - WAL 415-104-011,

@ "Fully companasted” - WAC 415-104-011,

) "L enforcemant oficar” - RCW 41.28.030.

) "Member" - RCW 41.26.030,

) "Public safety oliosr* - WAC 415.-904-011.

D "Uniiormad firefighter position” - WAC 418-304-011,

ftatsory Authesity: ROW 41.50.090(8) and 41.26.000, 08-05-011, § 415-104-228, fied 2S00, effoctive /0. Suhory Auhenty: ROW 41,50.050(5)
ol n--uxmu-muu-m uma‘uum Biniutory Authoriy: RCW 41.80.050. SH01-088, § 416-104-325,
Sied 1271485, oflacthve 14NG; 85-16-063, § 415-104-225, e 72589, eliscihe 02508

bittp.//apps.leg.wa.pov/WAC/default aspxcite=415-104-225 7252012
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