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I. INTRODUCTION

Plaintiff/Respondent Douglas Dewar (Dewar) alleges that
Defendants/Petitioners Ken Smith and Traner Smith & Co., PLLC’s
(collectively Traner Smith), a CPA firm, assisted Brad Beddall (Beddall)
in diverting Beddall’s 2009 federal income tax refund checks that Beddall
had agreed to give to Dewar pursuant to a Property Settlement Agreement
between Dewar and Beddall. Dewar has alleged that Traner Smith was
negligent, committed negligent misrepresentation by silence, and breached
a third-party beneficiary contract with Dewar.

The trial court agreed with Dewar that, pursuant to Trask v. Butler,
123 Wn.2d 835, 872 P.2d 1081 (1994), Traner Smith owed Dewar a duty
of care to disclose Beddall’s tax information to Dewar, and that Traner
Smith’s failure to do so constituted negligent misrepresentation by silence.
As a proximate cause of Traner Smith’s negligence, the trial court found
that Dewar had suffered damages totaling $1,375,930.86, the approximate
value of Beddall’s tax refund, plus interest. The trial court denied Traner
Smith’s motion to dismiss the third-party beneficiary claim.

Whether a CPA owes a duty of care to a third party to disclose the
confidential tax information of its client is a matter of first impression in
this state. The trial court’s reliance on Trask v. Butler to establish Traner

Smith’s duty of care was both novel and misguided. Federal law defines a
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CPA’s duty, and ability, to disclose its client’s tax information to third
parties, and preempts state law on this point. If Traner Smith had
disclosed Beddall’s tax information to Dewar, it would have violated
federal law. Moreover, Dewar failed to present evidence supporting the
Trask v. Butler multi-factor test. Most notably, Dewar failed to present
any evidence of Traner Smith’s or Beddall’s intent for Dewar to be the
direct beneficiary of their (Traner Smith and Beddall’s) engagement.

Traner Smith owed no duty to Dewar to disclose Beddall’s tax
information, so the trial court erred in finding negligent misrepresentation
by silence. However, and in any event, there are at least genuine issues of
material fact precluding a finding of negligent misrepresentation. The
evidence did not support a finding that Dewar’s alleged reliance on Traner
Smith to disclose Beddall’s tax information was reasonable or justified.
Dewar is a CPA. He is, or should be, aware of Traner Smith’s duty of
confidentiality imposed by federal law.

There are genuine fact questions regarding proximate cause and
damage. Dewar has never disputed that Beddall’s tax refund, which
forms the basis for Dewar’s claim for damages, was illegitimate. Relying
on tax information and advice provided by Dewar, (who had been
Beddall’s CPA for several years), Traner Smith requested Beddall’s 2009

refund. However, the information and advice provided by Dewar was
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wrong; and in reality, Beddall was not entitled to the tax refund. As
Beddall was not entitled to the refund, Dewar has no legal right to the
refund as damages in this lawsuit.

Finally, there has never been any dispute that Dewar was, at best,
an incidental, rather than direct and intended beneficiary of Traner Smith’s
and Beddall’s engagement. Therefore, the trial court’s failure to dismiss
Dewar’s third-party beneficiary claim on summary judgment was error.

II. ASSIGNMENTS OF ERROR

1. Whether the trial court committed reversible error in
granting Dewar’s motion for partial summary judgment on the issues of
duty and negligent misrepresentation, where:

a. Federal law preempts the trial court’s finding that Traner Smith, a
CPA, owed a duty to disclose its client’s confidential tax
information to a third-party, Dewar;

b. The trial court incorrectly relied on Trask v. Butler to establish
duty because the 7Trask analysis does not apply to the duties of a
CPA, and the evidence at summary judgment did not support the
Trask elements;

c. Dewar failed to present clear, cogent, and convincing evidence
supporting a claim for negligent misrepresentation; and

d. The trial court inappropriately decided fact issues as to duty,
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Partial Summary Judgment — Duty Owed as a Matter of Law and
Negligent Misrepresentation. CP 215-218. The trial court held that,
pursuant to 7rask v. Butler, 123 Wn.2d 835, 872 P.2d 1081 (1994), Traner
Smith owed a duty to disclose Beddall’s confidential tax information to
Dewar and that its failure to do so constituted negligent misrepresentation.
Id.; CP 766-78. On the same day, the trial court denied Traner Smith’s
Motion for Partial Summary Judgment to Dismiss Contract Claims. CP
219-21. On December 10, 2012 Traner Smith moved this court for
discretionary review of those two orders. CP 204-12.

On March 20, 2013 the trial court granted Dewar’s Motion for
Partial Summary Judgment — Damages Sum Certain Arising From
Defendants’ Negligent Misrepresentation. CP 15-18. On April 1, 2013,
Traner Smith moved this court for discretionary review of that order. CP
7-12. On April 4, 2013, Traner Smith moved pursuant to RAPs 1.2(a),
2.4(b), and 18.8(a) to consolidate the hearings for discretionary review of
the November 9 and March 20 orders and to reset the hearing date on
these orders. On April 24, the commissioner of this court granted Traner
Smith’s motion and set a consolidated hearing for June 14, 2013. On May
22, the trial court struck the trial date pending appellate review of the
issues before this court. CP 1-3. Also on May 22, Dewar voluntarily

dismissed all of his claims, save for negligence, negligent
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misrepresentation, and breach of third-party beneficiary contract. CP 4-6.
The commissioner of this court held the hearing on June 14 and on August
2, 2013 granted discretionary review.

B. Dewar and Beddall were business partners for several

years before a dispute over the Lea Hill Condominiums
Project.

Dewar and Beddall were joint venturers for many years on many
projects and developments. CP 70-71. Beddall was a real estate
developer; Dewar was, essentially, his financier. /d.; CP 72 at 20, 1I. 1-12.
Dewar and his CPA firm, Dewar, Meeks & Ekram (Dewar Meeks) had
been Beddall’s and his businesses’ accountant for many years and had
prepared Beddall’s tax Iretums for several years prior to 2009. Id.; CP 69-
70, 73-74; CP 28 § 2.

In or around 2006 Beddall, as developer/project manager, and
Dewar, as financier/accountant/participant, undertook a condominium-
conversion project, the Lea Hill Condominiums (“Project”). CP 72-73;
CP 345-73.

By mid-2009 the local and national real estate markets had
significantly declined, and the Project was losing large amounts of money.
CP 73-74. In July 2009, Beddall approached Dewar and informed him
that he wanted out of the Project and all related contractual obligations and

debts arising therefrom owed to Dewar. /d. Dewar would not release
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Beddall from the Project or his debts to Dewar and on December 23, 2009
served Beddall with a lawsuit for breach of loan documents related to the
Project. Id.; CP 285 at 4 7.5.

On about December 23, 2009, the parties commenced negotiations
that contemplated that Beddall would seek a tax refund which would be
applied against his obligations to Dewar in exchange for a partial release.
CP 76 at 33-34; CP 283-87 (see 1 4, 7.5, and 10). Dewar, who had been
the accountant for the Project, believed that Beddall was entitled to a large
tax refund arising from the debts associated with the Project. /d.

In March 2010, the parties executed a Property Settlement
Agreement (Agreement) that provided that Beddall agreed to transfer title
to the project property (“Lee Hill Property”) to Dewar and engage Traner
Smith to prepare Beddall’s 2009 federal income tax return and request a
refund. CP 281-93, 431-71. Beddall agreed that his tax refund would be
worth at least $1,000,000. /d. Traner Smith was never involved in the
negotiations between Dewar and Beddall that culminated in the
Agreement and was not and never has been a party to the Agreement or
any other agreement between Beddall and Dewar. CP 28, § 2; see also CP
281-93, CP 431-71.

C. The parties had no Agreement before the end of 2009.

When the first draft of the Agreement was circulated on or about
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December 29-31, 2009, several material terms were still in dispute, such
as the value of the tax refund, and how and when the Lea Hill Property
would be sold/transferred/conveyed to Dewar. CP 78 at 44, 1l. 24-25; CP
79 at 45-46; CP 345-96; CP 398-401. Beddall refused to guarantee a tax
refund of $1 million. /d. In late February 2010, the draft Agreement still
provided for a tax refund of at least $1 million “or such sum established by
preparing the 2009 tax return[.]” /d.

More importantly, the Lea Hill Property was not transferred until
January 2010. CP 78 at 44, 1. 7-23; CP 426-29. The parties executed a
quitclaim deed in January 2010 but back-dated the deed in the mistaken
belief that such backdating would make the transfer effective in 2009
rather than 2010. Id.; CP 79 at 45-46. Traner Smith played no role in
providing tax advice as to the effectiveness of such deed. CP 28 at 2.

The Agreement was not fully executed until March 30, 2010. CP
431-71; CP 78 at 44, 11. 7-23; CP-426-29; CP 375-96. The Agreement
included a Special Power of Attorney and an IRS Form 2848 Special
Power of Attorney each of which purported to assign or transfer Beddall’s
rights related to the tax refund to his attorney John Hatch. CP 291-93.

D. Beddall, not Dewar, engaged Traner Smith to prepare

Beddall’s 2009 federal income tax return and to request
a refund related to that return.

In January 2010, while Dewar and Beddall were still negotiating
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the Agreement, Dewar began providing Traner Smith with tax information
for Beddall and several Beddall business entities. CP 28 at 9 2-3; CP 280
at 51, 1. 13-25; 52, 1I. 1-2. In February 2010, while Dewar and Beddall |
continued to negotiate the Agreement, Beddall formally retained Traner
Smith to prepare Beddall’s 2009 federal income tax return, CP 27 at 1,
and Beddall Properties Inc., a subchapter S corporation, retained Traner
Smith to prepare its 1120s forms. 7d.

The terms of the engagements for the individual return and for the
subchapter S 1120s form, are substantively identical as to the rights and
obligations of the parties to be bound: Traner Smith and Beddall. CP 515-
20. Traner Smith agreed that it would prepare the relevant tax docﬁments
and not disclose Beddall’s tax information to any third party for any
purpose, other than to prepare the return, without Beddall’s consent. /d.
Beddall agreed to pay Traner Smith for its services, including 15%
monthly interest on invoices outstanding for 30 days. /d. According to
the engagement letters, Beddall was responsible for penalties associated
with violations of disclosure standards or with a tax understatement.
Beddall bore all risk to the IRS and ultimately paid Traner Smith for its
services. Id. The engagements do not mention Dewar, the lawsuit, or the
Agreement or state any intention of Beddall or Traner Smith to undertake

any duties other than those stated therein. /d.
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At the outset of Traner Smith’s engagement, Beddall explicitly
permitted Traner Smith to work with Dewar to prepare the return. CP 28-
29 at 9 3. Beddall initially permitted Traner Smith to communicate with
Dewar and Hatch about his return because Dewar had intimate knowledge
of Beddall’s financial and tax matters, and because, by that time, Beddall
engaged Traner Smith, Beddall had moved to Thailand and was difficult to
reach. Id.; CP 65 at 47-48.

ﬁefore the return was filed, Dewar asked to review it. CP 32 at
99 11-12. Traner Smith initially refused, because Beddall had not given
permission to disclose this tax information. Id. Hatch contacted Beddall
to get approval, and Beddall agreed to let Traner Smith give Dewar a copy
of the return to review. Id.; CP 57 at 14, 11. 11-22. After receiving that
approval, Traner Smith provided the return for Dewar’s review. See id.

Dewar alleges that, after he reviewed the 2009 tax return, he
“insisted” that the address be changed from Beddall’s address to Hatch’s
address. CP 1064 lat 9 8. Dewar’s “insistence” was irrelevant to Traner
Smith. CP 32 at § 12. Ken Smith of Traner Smith changed the address
only later, when Beddall approved his doing so. /d. The return was filled

April 15, 2010. Id.
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E. After the return was filed, Beddall directed Traner
Smith not to disclose confidential tax information.

Shortly after the return was filed, Beddall directed Traner Smith to
cease discussing the return with Hatch. CP 33 at § 14; CP 60 at 26-27; CP
61 at 32, 11. 22-25; CP 62 at 33, 1l. 1-21. Beddall directed that Traner
Smith communicate with no one but Beddall about the return. /d. As a
matter of federal law, Traner Smith could not divulge Beddall’s tax
information to anyone, including Dewar and Hatch. Id.; see also 26
U.S.C. § 7216; 26 U.S.C. § 6713. Doing so would have been a criminal
offense, exposed Traner Smith to civil liability and disbarment, and
constituted a violation of Traner Smith’s duties to its client, Beddall. See
id.; see also CP 515-20; 31 C.F.R. §§ 10.50-.51; AICPA Ethical Rules 54,
92.05, 301; AICPA Rule Interps. 102-2, 301-3. Traner Smith did not
know why Beddall had revoked his authority to communicate with Hatch
and Dewar about his tax information, CP 33 at § 14; was not a party to any
agreement among Beddall/Hatch/Dewar, CP 431-71; and had no
knowledge regarding any of the dealings between Hatch/Dewar/Beddall.
Id.; CP 28 at § 2.

1. Beddall changed the address on the return.
As filed, the return provided that the refund checks be sent to

Hatch. CP 33 at  15. However, in May 2010, Beddall changed the

address on the return from Hatch’s address to Traner Smith’s address. /d.
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Beddall asked Smith, about the status of the refund. /d.; CP 59 at
24; CP 60 at 25. Smith replied that Smith could reach an IRS agent
through Traner Smith’s practitioner hotline, and then Beddall could ask
about the refund for himself, but Smith could not check for him. /d.
Other than dialing the IRS phone number and sitting through the
conference, Smith did not participate at all in Beddall’s call with the IRS.
Id. During the call, Beddall asked that the IRS agent change the address
on the return from Hatch’s address to Traner Smith’s address. /d. Smith
did not request the change, assist in making it, or talk to Beddall about the
change at any time. /d. By this time, Beddall’s instruction that Smith not
communicate with Dewar and Hatch about his tax information prohibited
Smith from informing them. /d. CP 33-34 at { 14-15; CP 60 at 26-27;
CP 61 at 32, 11. 22-25; CP 62 at 33, 1. 1-21; see also 26 U.S.C. § 7216.

Beddall later instructed Traner Smith to deliver the refund check(s)
to his son-in-law, Ron Rubin; in July 2010 Traner Smith did so. CP 35-36
at 4 20. On August 16, 2010 Beddall sent an email to Dewar and Hatch in
which he stated that he had taken the refund money to Thailand. CP 36 at
9 21; CP 522. Beddall forwarded this email to Traner Smith. /d. This
was the first time that Traner Smith learned that Beddall did not intend to
provide or actually provide the tax refund to Dewar or Hatch. Id.; CP 63

at 39, 1. 10-13. After receiving the email, Traner Smith withdrew from
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Beddall’s engagement. CP 36 at § 21. Months later, Dewar commenced
this action. CP 1153-77.

F. The tax refund was inappropriate, so Dewar has no
damages.

Beddall’s 2009 tax refund was requested based on various loan
documents by and between Dewar and Beddall and on information and tax
advice that Dewar provided to Traner Smith. CP 28-29 at § 3; CP 30-31 at
99 8-9. However, as described in greater detail below, the tax information
and tax advice that Dewar provided to Traner Smith was incorrect, and the
loan documents that supposedly showed Beddall’s losses, do not give
Beddall tax basis so as to realize those losses. So it does not matter
whether Beddall agreed to give the tax refund to Dewar, and whether
Dewar would have received the refund checks is irrelevant, because the
tax refund arose from losses that Beddall had no right to take, and Dewar
had no right to receive.

1. Beddall guaranteed the debt of his S
corporation, Beddall Properties, Inc.

Beddall Properties, Inc. (BPI) wholly owned Lea LLC. CP 350 at
9 1. BPI was taxable as an S corporation under the Internal Revenue
Code. CP 295-344. Beddall owned 100% of the stock of BPI. /d. Lea
LLC appears to have been formed to develop the Lea Hill Condominium

conversion project. CP 353-69. Cascade Bank financed the Project with
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an $18,000,000 loan and had a first-priority deed of trust. CP 353 at § B.
As a condition for the bank loan, Dewar put up an additional $2,050,000.
Id. at 9§ C-D; CP 72 at 20, 1l. 1-18. This was accomplished via
promissory note (“Note”) between Dewar, as “Lender,” and Lea LLC as
“Borrower.” CP 353 at YJC-D; CP 371-73. Beddall personally
guaranteed the Note. See id. The Note was secured by a second-position
deed of trust and a collateral assignment of interest in the Lea Hill
Property. Id.

The Lea Hill Condominium loan documents describe Dewar’s and
Beddall’s relative responsibilities and interests in the Project. The Note
was one component of the contract and loan documents between Dewar
and Beddall for the Project. Those documents included: (a) the Note, CP
371-73; (b) a Credit Agreement, which further described the conditions of
the loan Note, CP 353-69; (¢) a Collateral Assignment of Membership
Interest for Security, which assigned BPI’s interest in Lea LLC to Dewar
as collateral for the Note, CP 350-51; and (d) an Account Management
Agreement, which described BPI/Lea LLC’s role in managing the Project
and Dewar’s role in providing financing and “accounting services” related
to the Project, CP 345-48. These “Loan Documents” were executed in
December 2006. See id. In the Credit Agreement, Note, and Collateral

Assignment of Membership Interest, Dewar is described as the “Lender”
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and Lea LLC is described as the “Borrower.” See id. Beddall is always

! See id. Finally, pursuant to the Credit

referred to as the “guarantor.”
Agreement, Dewar is entitled to participate in the “net proceeds” of the
Project. CP 359 at §4.2.

2. The basis for the large tax refund was,

supposedly, Beddall’s loss arising from
guaranteeing the Note.

As described above, on December 6, 2006 Lea LLC executed the
Note to Dewar in the amount of $2,050,000. CP 371-73. BPI was the sole
owner of Lea LLC, and Beddall was the sole shareholder of BPI. CP 348;
CP 351; CP 323; CP 468. For tax purposes, single-member LLCs are
disregarded, and losses (and profits) flow through to the member/owner, in
this case BPI. See Treas. Reg. § 301.7701-3(b)(1)(ii). For a shareholder
of an S corporation to take a pass-through loss on his tax return, the
shareholder must have funded that loss. See 26 U.S.C. § 1366(d). In
short, an S corporation cannot fund its own losses, and its shareholder
must make either a loan or a capital contribution to the S corporation to
have any tax basis therein. See id.

With this in mind, Dewar hypothesized that the Note to Lea LLC,

(which is owned by BPI), and personally guaranteed by Beddall, gave

! Beddall may also be a “co-maker” of the Note, though the distinction is immaterial for
purposes of this appeal.
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Beddall tax basis in BPI for the amount owed on the Note. CP 30-31 at
99 8-9; CP 473. As Dewar and Dewar Meeks were Beddall’s and BPI’s
accountant for several years, as well as providing “accounting services”
relative to the Project, Dewar had a thorough understanding of Beddall’s
and BPI’s financial picture and tax history. CP 30-31 at 99 8-9; CP 350-
51. During his deposition, Dewar testified that in order for Beddall to
receive a large refund, which Dewar estimated at more than $1,000,000,
Beddall needed to realize his losses in the 2009 taxable year. CP 33-34;
39-40. This is because, in 2009, the tax code allowed for a five year carry-
back of losses realized in that year. Id. And here, Beddall had
experienced great gains in the five years prior to 2009, so, if he could
report great losses for 2009, those losses could be carried back to “wipe
out” those previous gains, thus generating a tax refund for 2009. See id.
Dewar testified that, prior to December 23, 2009, Beddall had no idea that
he could stand to receive a large refund. See id.

a. Beddall made no payments on the Note.

Between December 2006 and December 2009 neither Beddall,
BPI, nor Lea LLC made any payments on the Note. CP 480-84.
According to Lea LLC’s preliminary 2009 financial statements (which
Dewar Meeks provided to Traner Smith, presumably under Dewar’s

supervision), Lea LLC owed Dewar $6,975,922.09 and owed Beddall
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$44,000. CP 480. As of December 31, 2009, Lea LLC’s 2009
preliminary financial statement specifically provides: “Note payable —
DMD $6,975,922.09.” Id. Beddall’s personal profit and loss statements
(which Dewar Meeks provided to Traner Smith) do not indicate that
Beddall owed any money on the Note, made any payments on any loan or
the Note, or loaned BPI any money. CP 483-84. According to BPI's 2008
1120s, under “Loans from shareholders,” no balance is shown, both at the
beginning and end of the year. CP 489.

All of the tax, financial, and Loan Documents provide that Beddall
made no payment on the Note, did not loan BPI any money, and made
either negligible or no capital contributions to BPI. On around January 22,
2010 Smith recognized that the tax and financial records did not indicate
that Beddall had tax basis in the Note. CP 30-31 at q 8-9. Dewar
informed Smith that, in substance, the parties always treated the Note as a
loan by Dewar to Beddall. /d.; CP 473. Dewar believed that, if Beddall
entered into a stipulated judgment for the amount of the Note, the debt
could be converted from BPI’s obligation to Beddall’s personal obligation.
Id. In an email to Smith, Dewar set forth his position:

The recourse second mortgage debt of Lea passes through

to Beddall Properties. By agreeing to a stipulated personal

judgment as of 12/29/09 Brad converts the recourse debt to

either a loan from a shareholder or capital contribution.
Because Brad’s guarantee has been called, the
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corporate/LLC debts has been converted to Brad’s personal
debt. We do need to be careful with our documentation.

CP 473. Dewar apparently had conducted tax and/or legal research on the
issue before providing this advice to Smith. /d Dewar was himself a
CPA for more than 20 years, and the accountant for the Project, so Traner
Smith relied on Dewar’s tax advice.” CP 31 at 9. To that end, Beddall’s
1040 tax return, and 1045 application for refund, reflected a loss of
approximately $4.1 million to Beddall, (which was reported as either
shareholder loan or capital contribution to BPI), that was carried back five
years, wiping out Beddall’s previous gains. /d.; CP 295-344. As a result,
Traner Smith requested, and Beddall received a refund of approximately
$1.2 million. Id.

3. In April 2010 Beddall entered into a stipulated

judgment for the amount of the loan, but has
never made any payments pursuant thereto.

As part of the Agreement, Beddall agreed to enter into a stipulated
judgment for the amount of the Note. The judgment, which was entered
on April 22, 2010 provides:

Bradley E. Beddall stipulates to liability as guarantor of the

loan by Douglas M. Dewar to Lea, LLC, a Washington
limited liability Company (“LEA™), pursuant to that certain

? Pursuant to 26 U.S.C. § 6694(a), Treas. Reg. § 1.6694-1, and Treas. Reg. § 1.6694-2,
Traner Smith is permitted to rely on the advice, and/or tax information of third parties
and other tax return preparers. In this case, it is undisputed that Traner Smith reasonably
relied on the advice and direction of Dewar in preparing Beddall’s return and request for
refund.
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Promissory Note dated December 6, 2006 in the original
principal amount of $2,050,000 (the “Note™), which Note is
in Default. This is not a judgment on the Note and does not
satisfy the primary obligations of LEA as to payment or
performance under the Note.

Douglas M. Dewar shall have a judgment against Brad
Beddall in the principal amount of $3,975,922.09 together
with accrued interest at eighteen percent (18%) from
January 1, 2010 through the date of the judgment, March 8,
2010 in the amount of $133,193.39, for a total judgment in
the amount of $4,109,115.48.> This judgment shall bear
interest at the rate of 18% per annum until paid in full.
Judgment Creditor shall be entitled to collect all accrued
interest charges, reasonable attorneys’ fees and costs
incurred in enforcing this judgment.

CP 502-08. Beddall and Lea LLC agreed to remain jointly and severally
liable to Dewar on the Note, though the judgment indicates that Dewar
will first look to Lea LLC for payment. Id. Additionally, pursuant to the
Agreement, Dewar agreed that he would not pursue Beddall for his
guaranty. CP 286-87 at § 10. In any event, there is no dispute that
Beddall did not, and has never, made any payment on the Note or pursuant
to the stipulated judgment. See generally, CP 281-93; CP 293-344; CP

480-84; CP 502-08.

* The $4.1 million loss associated with the Note is the exact amount of the stipulated
judgment. According to Lea LLC’s financial statements, and the amortization schedules
for the Note, by the end of 2009 the Note was worth approximately $6.9 million. CP
373. However, for the purposes of the parties’ settlement, some of this amount was either
forgiven or negotiated down. CP 284-85 at 4] 7.7.
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IV. SUMMARY OF THE ARGUMENT

Federal law preempts the trial court’s finding of duty in this case.
Beddall’s change of address, and his receipt of the refund money is *“tax
return information” that Traner Smith could not disclose to anyone,
including Dewar, without violating federal law.

Even if federal law did not preempt Traner Smith’s duty to Dewar
in this case, Dewar failed to present sufficient evidence or argument
supporting a finding of duty under Trask v. Butler. Most importantly,
because Dewar presented no proof of Traner Smith’s or Beddall’s intent
to directly benefit Dewar by their engagement, as a matter of law, Traner
Smith owed no duty under Trask.

Dewar’s negligent misrepresentation claim should fail because
Traner Smith owed him no duty. However, and in any event, Dewar failed
to present clear, cogent and convincing evidence of Traner Smith’s alleged
negligent misrepresentation by silence that could justify the trial court’s
order. Dewar does not dispute that, as a CPA, his reliance on Traner
Smith to disclose the confidential tax information of Beddall, was neither
reasonable nor justified. Moreover, a jury may determine that, whether or
not Traner Smith could have disclosed Beddall’s tax information to
Dewar, Beddall was the proximate cause of Dewar’s alleged damages for

taking the money to Thialand; or that Dewar was the proximate cause of
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his own damages for providing bad tax advice and for drafting an
Agreement that gave him no protection from Beddall’s bad acts. And
under Tegman, Traner Smith is not liable for the intentional acts of
Beddall.

There is no dispute that the tax information and advice Dewar
provided to Traner Smith for the preparation of Beddall’s return and
request for refund was incorrect. It did not support the ultimate
conclusion that Beddall had sufficient tax basis in the instruments relied
upon to generate the refund. Thus, Dewar’s alleged damages are illusory
because Beddall was never entitled to a tax refund.

Finally, Dewar has never presented any evidence of any intent by
Traner Smith or Beddall to create a third-party beneficiary contract for
Dewar. At best, Dewar was an incidental, rather than direct beneficiary of
the Traner Smith/Beddall engagement, which is insufficient to support a
third-party beneficiary claim. The trial court erred in failing to grant
Traner Smith’s motion to dismiss the third-party beneficiary claim.

V. ARGUMENT

A. This court reviews the trial court’s summary judgment
orders de novo.

This court reviews summary judgment orders on a de novo basis,
engaging in the same analysis as the trial court. Cummins v. Lewis

County, 156 Wn.2d 844, 852, 133 P.3d 458 (2006). On a motion for
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summary judgment, the court does not try the issues of fact; the court
determines only whether or not factual issues are present which should be
tried. Graves v. P.J. Taggares Co., 94 Wn.2d 298, 616 P.2d 1223 (1980).
Where the existence of duty “depends on proof of facts that are disputed”
then summary judgment is inappropriate. Hymas v. UAP Distribution,
Inc., 167 Wn. App. 136, 150, 272 P.3d 889 (2012) (citing Afoa v. Port of
Seattle, 160 Wn. App. 234, 238, 247 P.3d 482 (2011)

B. Federal law preempts the trial court’s holding that
Traner Smith owed Dewar any duty.

Federal law preempts state statutory or common law by “(1)
express preemption, where congress explicitly defines the extent to
which its enactments preempt laws; (2) field preemption, where local law
regulates conduct in an area the federal government intended to
exclusively occupy; and (3) conflict preemption, where it is impossible to
comply with both local and federal law.” City of Seattle v. Burlington
Northern R. Co., 145 Wn.2d 661, 667, 41 P.3d 1169 (2002) (citing S. Pac.
Transp. Co. v. Pub. Util. Comm’n, 9 F.3d 807, 810 (9th Cir. 1993))
(emphasis added); Pioneer First Fed. Sav. & Loan Ass’n v. Pioneer Nat.
Bank, 98 Wn.2d 853, 856-57, 659 P.2d 481 (1983) (federal law will
preempt state statutory or common law).

In granting Dewar’s motion for partial summary judgment
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establishing duty as a matter of law, the trial court relied on the analysis
set forth in Trask v. Butler and held (1) that Traner Smith owed a duty to
Dewar to disclose that Beddall had changed the address on the return, and
(2) that Beddall had the refund money. CP 215-18, 766-78. However, a
CPA’s duty to keep “tax return information” confidential is defined and
‘governed by federal law. 26 U.S.C. §§ 6713, 7216; Treas. Reg. §
301.7216-1; 31 C.F.R. §§ 10.50-51; CP 39-43.* And in this case, had
. Traner Smith disclosed this information to Dewar or Hatch, as the trial
court’s order would require, it would have been in violation of federal law.
Id.  Thus the trial court’s order establishing Traner Smith’s duty to
disclose tax information is preempted by the doctrine of “conflict
preemption.”

1. The trial court’s order requires disclosure “tax
return information” in violation of federal law.

Federal law defines “tax return information” very broadly to
include: “information furnished or received to [the tax return preparer] for,
or in connection with, the preparation of any such return,” 26 U.S.C. §§
6713(a), 7216(a); “information received by the tax return preparer from
the IRS in connection with the processing of such return,” Treas. Reg. §

301.7216-1(b)(3); and “any information, including but not limited to, a

* Washington law also regulates a CPA’s duty of confidentiality and in substance mirrors
the federal prohibition against disclosure. WAC 4-30-048; WAC 4-30-050(3).
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taxpayer’s name, address, or identifying number, which is furnished in any
form or manner for, or in connection with, the preparation of a tax return
of the taxpayer.” Treas. Reg. § 301.7216-1(b)(3)(i); see also CP 39-43.
According to the American Institute of CPAs (AICPA), which sets
industry-practice standards for CPAs, confidential information includes
“information obtained from the client that is not available to the public.”
AICPA Ethical Rule 92.05; CP 43 at 10, Y 5.

Therefore, there is no dispute that the change of address on the
return, and Beddall’s receipt of the refund money, (and his direction to
Traner Smith to have the funds delivered to Ron Rubin), is “tax return
information” as defined under federal statute. As a “tax return preparer,”™
Traner Smith was bound by federal law to keep Beddall’s “tax return
information” confidential, and Traner Smith could not disclose Beddall’s
tax return information to any third-party absent Beddall’s consent, or
pursuant to some statutorily enumerated exception. 26 U.S.C. §§ 6713,
7216; Treas. Reg. §§ 301.7216-1(a), 301.7216-3(a), 301.7216-2; 31 C.F.R.
§§ 10.50, 10.51. 26 U.S.C. § 6713 and 26 U.S.C. § 7216 impose civil and

criminal penalties on a tax return preparer, such as Traner Smith, for

disclosing tax “return information.” 31 C.F.R. §§ 10.50 and 10.51 allow

* There is no dispute that Traner Smith is a “tax return preparer.” See Treas. Reg.
§ 7701(a)(36); Treas. Reg. § 301.7216-1(b)(2).
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for the suspension or censure of a CPA who discloses confidential tax
return information. Therefore, Traner Smith could not disclose Beddall’s
tax return information to Dewar, Hatch, or anyone else absent consent

from Beddall, or some other exception set forth in 26 U.S.C. § 7216(b).

2. The doctrine of “conflict preemption” preempts
the trial court’s order.

“The doctrine of preemption has its roots in the constitutional
maxim that the laws of the United States are the supreme law of the land.”
Pioneer First Fed. Sav., 98 Wn.2d at 856 (citing U.S. Const. art. 6, cl. 2).
Where state law “require[s] a private party to violate federal law,” the
state law is preempted, and is “without effect.” Mutual Pharmaceutical
Co., Inc. v. Bartlett, 133 S. Ct. 2466, 2473, 186 L. Ed. 2d 607, 81 USLW
4538 (2013) (quoting Maryland v. Louisiana, 451 U.S. 725, 746, 101 S.
Ct. 2114, 68 L. Ed. 2d 576 (1981)). “Under conflict preemption,
Congress’s intent to preempt state law is implied to the extent that federal
law act_ually conflicts with any state law.” Hillsborough County v.
Automated Med. Labs., Inc., 471 U.S. 707, 713, 105 S.Ct. 2371, 85
L.Ed.2d 714 (1985). Federal law will preempt state statutory or common
law where “[t]he ... conflict [between the two acts] is so ‘direct and
positive’ that the two acts cannot ‘be reconciled or consistently stand

together’ ... and the reviewing court can therefore infer a congressional
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purpose to preempt state law.” Pioneer First Fed. Sav., 98 Wn.2d at 857
(quoting State v. Williams, 94 Wn.2d 531, 538, 617 P.2d 1012 (1980)).

In this case, Traner Smith could not comply with the federal
prohibition against disclosure of tax return information, and still disclose
Beddall’s change of address or the disposition of the refund money to
Dewar, as the trial court’s order would require. The trial court’s reliance
on Trask v. Butler to establish Traner Smith’s duty to disclose to Dewar
forces Traner Smith to violate federal law in order to comply with state
common law. Therefore, the court’s ruling is “without effect.” Mutual
Pharmaceutical, 133 S. Ct. at 2473.

The trial court’s order establishing duty as a matter of law and
negligent misrepresentation was error, and these issues should be
remanded for further proceedings. Alternatively, to the extent this court
determines that federal law preempts Dewar’s claim that Traner Smith
owed him a duty of care to disclose Beddall’s tax information, Dewar’s
negligence claims should be dismissed in their entirety as a matter of law.
RAP 12.2 grants this court discretion to “take any action as the merits of
the case and interests of justice may require.” Further proceedings related
to the negligence claims would be futile, and a waste of judicial resources

where Traner Smith owes Dewar no duty of care.

5573623.doc
26



C. The trial court improperly applied Trask v. Butler to
establish a CPA’s duty of care to third parties.

As described above, federal law precluded Traner Smith from
disclosing Beddall’s tax return information to Dewar. However, and in
any event, at summary judgment Dewar failed to present any authority or
evidence for the application of the Trask multi-factor test to CPAs and
Traner Smith. See CP 766-78; CP 238-43.

In Trask, the Washington Supreme Court reviewed and clarified
earlier cases that addressed non-client claims for legal malpractice against
attorneys. The Court undertook to clarify Bohn v. Cody, 119 Wn.2d 357,
363-67, 832 P.2d 71 (1992). The Court considered two principal
approaches adopted by leading jurisdictions across the country. The Court
first addressed the “multi-factor balancing test” adopted by the California
appellate courts in Goldberg v. Frye, 217 Cal. App.3d 1258, 266 Cal.
Rptr. 483 (1990). The Court also considered the “third party beneficiary
test” adopted by the Illinois Supreme Court in Pelham v. Griesheimer, 92
I11.2d 13, 440 NE.2d 96 (1982). The Trask Court adopted what it viewed
as the best elements from each of these tests in establishing controlling
law in Washington. To show that an attorney owes a duty to a non-client,
Washington courts will look at the following elements:

1. The extent to which the transaction was intended to
benefit the plaintiff;
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2. The foreseeability of harm to the plaintiff;
3. The degree of certainty that the plaintiff suffered injury;

4. The closeness of the connection between the defendant’s
conduct and the injury;

5. The policy of preventing future harm; and

6. The extent to which the profession would be unduly
burdened by finding of liability.

Thus, under the modified multi-factor balancing test, the
threshold question is whether the plaintiff is an intended
beneficiary of the transaction to which the advice pertained.
While the answer to the threshold question does not totally

resolve the issue, no further inquiry need be made unless
such an intent exists.

Trask, 123 Wn.2d at 842-43.

Dewar cannot get past the threshold inquiry. In Trask, the relevant
transaction was the relationship between the attorney and the personal
representative of the estate. Id. at 845. Here, the transaction at issue is
Traner Smith’s engagement with Beddall, and its preparation of Beddall’s
2009 tax return. There is no evidence that Traner Smith intended to
benefit Dewar with this transaction. Indeed, at summary judgment, Dewar
conceded that whether 7rask applied to CPAs was a matter of first
impression. CP 771.

1. There was no evidence that Dewar was the

intended beneficiary of the Traner Smith-
Beddall engagements to prepare tax returns.

Dewar presented no evidence that Traner Smith or Beddall
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intended to benefit Dewar with the engagements. CP 238-43; CP 766-78
CP 1060-66. To show a legal duty under Trask, Dewar must present
evidence that the two parties (Beddall and Traner Smith) intended the
third-party (Dewar) to be the primary beneficiary of the transaction (i.e.
the engagement). Trask, 123 Wn.2d at 842-43. Without such proof, there
is no duty. /d. Dewar offered no proof-of Traner Smith’s or Beddall’s
intent. CP 238-43; CP 766-78 CP 1060-66. On the other hand, by his
engagement with Traner Smith, Beddall stood to gain a tax refund and
release of liability from Dewar. CP 283 at § 4. Any argument that
Beddall was not the primary beneficiary of his engagement with Traner
Smith defies logic, and lacked any supporting proof on summary
judlgment.

Rather than present proof of Traner Smith’s or Beddall’s intent, on
summary judgment Dewar offered only the terms of the Agreement,
Traner Smith’s knowledge of those terms, and the inappropriate
declaration of his expert John Clees as evidence that Traner Smith
undertook some duty. CP 238-43; CP 766-78 CP 1060-66; see Tortes v.
King County, 119 Wn. App. 1, 13-14, 84 P.3d 252 (2003) (experts may
not offer opinion on ultimate legal issue in negligence action). Any
reliance by the trial court on Mr. Clees’s opinions or the terms of the

Agreement to impose a duty on Traner Smith was in error, unsupported by
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the evidence, and a misapplication of the Trask factors. The Agreement’s
terms cannot be imposed against Traner Smith. See Gall v. McDonald, 84
Wn. App. 194, 201-02, 926 P.2d 934 (1996); State v. Antoine, 82 Wn.2d
440, 444-45, 511 P.2d 1351 (1973) (overruled on other grounds). Dewar
did not dispute this, or present argument to the contrary. CP 238-43.

2. The evidence does not support a finding of
foreseeability.

Under Trask, a duty may arise where (a) the transaction was
intended to benefit the plaintiff, and (b) the harm to the plaintiff was
foreseeable. Trask, 123 Wn.2d at 842-43. Therefore, this foreseeable
harm must be the harm that the plaintiff may suffer through negligent
performance of the transaction entered into for his benefit. It cannot,
however, refer to harm arising from the non-performance of another
transaction to which the defendant was never a party. See id. Here,
Dewar never alleged that Traner Smith failed to perform under its
engagement with Beddall. CP 238-43; CP 766-78. Even if he had, he
would have no standing to enforce its terms: he was not a party to it, and
there is no proof of any intent by Traner Smith or Beddall that Dewar
benefit from it. Nor is there any proof that any failure by Traner Smith to
perform its obligations under the Beddall engagements could foreseeably

cause damage to Dewar.
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3. Traner Smith did not cause harm to Dewar.

There are clear fact disputes whether Traner Smith caused any
damage to Dewar. Dewar’s burdens to prove proximate cause and damage
under Trask v. Butler and to prove his negligent-misrepresentation claim
rely on the same evidence and argument. Detailed discussion of Dewar’s
claims of proximate cause and damages are set forth at § V. D and E.,
infra.

4, The trial court’s order encourages a policy of
divided loyalties and overburdens the profession.

“The policy considerations against finding a duty to a nonclient are
the strongest where doing so would detract from the attorney;s ethical
obligations to the client.” Trask, 123 Wn.2d at 844. “This occurs where a
duty to a nonclient creates a risk of divided loyalties because of a
conflicting interest or of a breach of confidence.” Id. The trial court’s
order creates duties from a CPA to third parties, while subordinating the
duties a CPA owes to its client. The order also forces CPAs to violate
federal law by disclosing confidential tax information absent consent from
the client, or evidence supporting an enumerated exception. 26 U.S.C. §§
6713, 7216; Treas. Reg. §§ 301.7216-1(a), 301.7216-3(a), 301.7216-2; 31
C.F.R. §§ 10.50, 10.51; AICPA Ethical Rule 301, 54 and 92.05; see also
WAC 4-25-640 (4).

Finally, the Agreement between Dewar and Beddall was a device
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of Dewar’s own making. By the terms of the Agreement, Dewar’s ability
to receive the tax refund always depended on Beddall’s willingness to
perform as he had agreed to under the Agreement. CP 283 at § 4. By
granting Dewar’s motion, the trial court effectively excused Dewar’s
failure to protect his own rights and shifted Dewar’s burden to live with
the consequences of the deal that he cast, in the form that he devised, to
Traner Smith. The trial court’s order promotes, on the one hand, a policy
under which a CPA must have divided loyalties between clients and non-
clients, and on the other hand, a policy where sophisticated developers can
shift their risk and losses onto third parties without any consideration.

The evidence did not support any legal duty under Trask v. Butler.
This court should reverse the trial court’s order establishing duty and
negligent misrepresentation and either dismiss Dewar’s negligence-based
claims in their entirety or remand for further proceedings.

D. Dewar failed to present clear, cogent and convincing
evidence to prove negligent misrepresentation.

The elements of negligent misrepresentation claims are: (1)
supplying false information; (2) which the defendant knew or should have
known would guide the plaintiff in the transaction; (3) the defendant was
negligent in obtaining or communicating the false information; (4) the

plaintiff relied on the false information the defendant supplied; (5) the

5573623.doc
32



plaintiff's justifiably relied on the false information; and (6) the false
information proximately caused the plaintiff's damages. Lawyers Title Ins.
Corp. v. Baik, 147 Wn.2d 536, 545, 55 P.3d 619 (2002); ESCA Corp. v.
KPMG Peat Marwick, 135 Wn.2d 820, 826, 959 P.2d 651 (1998). Each
element of a negligent misrepresentation claim must be proven by clear,
cogent, and convincing evidence. Havens v. C & D Plastics, Inc., 124
Wn.2d 158, 179, 876 P.2d 435 (1994).

Here there was no proof, let alone clear, cogent, and convincing
evidence, of negligent misrepresentation. See CP 238-43; CP 766-78 CP
1060-66. Dewar alleges that Traner Smith committed misrepresentation
by “silence,” CP 775-78, but failed to establish that Traner Smith had any
duty to disclose. A party my base a claim for misrepresentation on
silence, but only where there is a duty by the defendant to disclose, and
any reliance on said silence is reasonable and justified. Consulting
Overseas Management, Ltd. v. Shtikel, 105 Wn. App. 80, 89, 18 P.3d 1144
(2001); Lawyers Title Ins. Corp., 147 Wn.2d at 545; ESCA Corp., 135
Wn.2d at 827-28; Havens, 124 Wn.2d at 181.

As described above, federal law preempts any duty of care by
Traner Smith to Dewar. Even if federal law did not prohibit Traner
Smith’s disclosure of Beddall’s tax information to Dewar, there is no

evidence to support a finding that Dewar’s reliance on Traner Smith’s
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“silence” was either justified or reasonable. Lawyers Title Ins. Corp., 147
Wn.2d at 545; ESCA Corp., 135 Wn.2d at 827-28; Havens, 124 Wn.2d at
181. Dewar does not dispute that, as a CPA, he knew, or should have
known, that Traner Smith could not disclose Beddall’s confidential tax
information to anyone absent consent. CP 238-43; CP 766-78 CP 1060-
66. As a CPA, Dewar had no reasonable expectation that Traner Smith
could or would disclose anything to him. See CP 38-47. Moreover,
Dewar could have requested at any time that Hatch, either directly or
through his own counsel, check on the status of the refund. See CP 291-
93. If Dewar truly believed that the Form 2848 and/or Special Power of
Attorney served any purpose, he did not require anything from Traner
Smith. There is no evidence that Dewar made any effort to determine the
status of the refund on his own, despite opportunity to do so. And now,
Dewar would have this court hold that his reliance on Traner Smith, a non-
party to the Agreement, to fulfill Beddall’s contractual obligations was
justified. There is no support for this position, and this court should reject
it.

Finally, as discussed in greater detail below, there are fact disputes
(1) whether Dewar suffered any damages and (2) whether Traner Smith’s
alleged silence was the proximate cause of Dewar’s alleged damages. In

granting Dewar’s motion establishing negligent misrepresentation, the trial

5573623.doc
34



court disregarded federal law and Dewar’s obligation to present clear,
cogent, and convincing evidence, and ostensibly tried issues of fact
regarding duty, causation, and damages. Therefore, this court should
reverse the trial court’s order establishing negligent misrepresentation as a
matter of law, and either remanded for further proceedings or dismiss
Dewar’s claim.

E. This court should reverse the trial court’s erroneous
order establishing proximate cause and damages.

In granting Dewar’s Motion for Partial Summary Judgment —
Damages Sum Certain Arising From Defendants” Negligent
Misrepresentation, the trial court ignored clear federal and state law on the
issues of confidentiality, the illegitimacy of the tax refund and Dewar’s
right to receive it. In so doing, the court inappropriately determined
genuine issues of material fact on the issues of causation and damages that
should have precluded summary judgment.

1. Fact disputes preclude summary judgment on
the issue of proximate cause.

Proximate cause may be determined as a matter of law only when
reasonable minds could reach but one conclusion. Versuslaw, Inc. v. Stoel
Rives, LLP, 127 Wn. App. 309, 328, 111 P.3d 866 (2005) (citing Kim v.
Budget Rent A Car Systems, Inc., 143 Wn.2d 190, 203-04, 15 P.3d 1283

(2001)).
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a. A jury must determine the cause in fact of
Dewar’s alleged damages.

A defendant’s actions are the cause in fact of a plaintiff’s injures
where, but for the defendant’s actions, the plaintiff’s injuries would not
have occurred. See Schooly v. Pinch’s Deli Market, Inc., 134 Wn.2d 468,
477-78, 951 P.2d 749 (1998). But for the fact that Beddall diverted the
refund money, and took the refund money to Thailand, Dewar would not
have suffered any of his alleged damages. See CP 522. The trial court’s
order ignores Beddall’s role in breaching his Agreement with Dewar and
taking the money to Thailand. See CP 15-18. A jury may very easily find
that Beddall was the sole cause of Dewar’s alleged damages. Similarly, in
light of Dewar’s role in drafting the Agreement and generating the refund,
a jury may find that Dewar is at fault for his own damages, if any.

Even if Traner Smith had informed Dewar or Hatch about the
address change or that Beddall had the refund, Dewar produced no proof
that it would have made any difference. CP 238-43; CP 766-78 CP 1060-
66. The Power of Attorney Form 2848 did not give Hatch the right to
receive the tax refunds or absolve Beddall of any of his rights as to the
refund. CP 291-93; see also 26 U.S.C. § 6695(f); and 31 C.F.R. § 10.31.
Beddall did not need Traner Smith, or anyone else, to change the address

on the return or receive the refund money. Id. The trial court’s order
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precludes a jury from finding whether Traner Smith’s failure to inform or
Beddall’s actions was a cause in fact of Dewar’s alleged harm.

b. There is no proof to support legal
causation.

Legal cause “involves the question of whether liability should
attach as a matter of law, even if the proof establishes cause in fact.”
Versuslaw, 127 Wn. App. at 328 (citing Seattle v. Blume, 134 Wn.2d 243,
251, 947 P.2d 223 (1997)). Even if federal law did not prevent Traner
Smith from informing Dewar and/or Hatch about the address change or
that Beddall had the refund money, it was ultimately Beddall’s
responsibility to provide the money to Dewar. CP 283. The undisputed
evidence demonstrates that Traner Smith was not party to the Agreement,
was not involved in any negotiations either before or after the Agreement
was entered into, and had no idea that Beddall would not give the money
to Dewar. Id.; CP 76 at 36, 1l. 16-17; CP 28 at § 2; CP 29-30 at § 5; CP
33-34 at § 15; CP 35-36 at § 20. Therefore, the trial court’s determination
of legal causation was error.

Moreover, whether Traner Smith was the “legal cause” of Dewar’s
alleged damages depends upon the existence of certain disputed facts.
Such as: Traner Smith’s and Beddall’s intent to benefit Dewar; whether, in

this case, there was evidence of an exception to the federal prohibition
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against disclosure of confidential tax information to third parties that
would allow Traner Smith to disclose Beddalls’ tax information to Dewar;
and whether Dewar’s harm was foreseeable. Therefore, the trial court’s
order was reversible error because a jury may very well find that Beddall
was the legal cause of Dewar’s alleged damages, despite Traner Smith’s
alleged wrongdoing. See Hymas, 167 Wn. App. at 150 (where the
existence of a legal duty depends on disputed facts, summary judgment is
inappropriate).

2 The Tegman rule precludes a finding that

Dewar’s damages are a “sum certain” as a result
of Traner Smith’s alleged negligence.

A jury must determine proximate cause, and segregate those
damages caused by the intentional acts of Beddall, from those caused by
the allegedly negligent acts of Traner Smith. See Tegman v. Acc. & Med.
Investigations Inc., 140 Wn.2d 102, 75 P.3d 497 (2003). Here, it appears
that Beddall’s intentional acts, and Traner Smith’s alleged negligence,
resulted in an indivisible injury to Dewar. Dewar does not dispute that
Beddall changed the address on the return, and took the refund check to
Thailand. See CP 238-43; CP 766-78 CP 1060-66. Damages arising from
these intentional acts must be segregated from damages, if any, arising
from Traner Smith’s alleged negligence. Tegman, 140 Wn.2d at 115;

Rollins v. King County Metro, 148 Wn. App. 370, 199 P.3d 499 (2009);
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Doe v. Corp. of President of Church of Jesus Christ of Latter-Day Saints,
141 Wn. App. 407, 439-40, 167 P.3d 1193 (2007).

Dewar is responsible for proving those damages Traner Smith’s
negligent acts supposedly caused, and the trial court improperly decided
issues of fact as to whether Beddall’s intentional acts where the sole
proximate cause of Dewar’s alleged damages. /d. Traner Smith is not
jointly and severally liable for the harm caused by Beddall’s intentional
acts. Id. And Traner Smith does not bear the burden of proving
segregation. Id.

As a result, the trial court erred in granting Dewar’s motion for
summary judgment because Dewar’s alleged damages are necessarily
uncertain because a jury must determine and segregate between damages
caused by Beddall from those allegedly caused by Traner Smith. See
Tegman, 140 Wn.2d at 115.

3. Dewar has no damages, because Beddall was
never entitled to a refund.

a. No taxable event occurred in 2009.

Generally, losses are deductibleonly in the year they are realized or
sustained. 26 U.S.C. § 165; CP 30 at § 7 Here, the Lea Hill Property
deed was not transferred from Beddall to Dewar until March 2010, when it
was both executed and delivered. CP 70-79 at 44-66; CP 426-29. The

stipulated judgment was not entered until April 2010. CP 502-07.
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Beddall and Dewar did not agree to material terms of the Agreement until
well into 2010, including specifically that the amount of the refund would
be at least $1 million. CP 78-79 at 44-46; CP 375-96; CP 398-424. An
“agreement to agree” is insufficient to establish a valid contract in 2009.
Keystone Land & Dev. Co. v. Xerox Corp., 152 Wn.2d 171, 175-76, 94
P.3d 945 (2004). Thus, if the loss in this case were allowed it would have
occurred in 2010, not 2009. This is significant because in 2010 the carry-
back rules changed from five years to three years. CP 76 at 34-35; 39-40;
CP 30-31 at § 8. So, if the loss occurred in 2010, the potential refund
would be worth much less, if anything. Id.

No proof exists to show that Beddall was ever entitled to the
refund related to any loss in 2009. As a result, Dewar could have suffered
no damage as to a refund that never existed. In fact, Dewar has never
disputed that the refund was illegitimate. See CP 238-43; CP 766-78 CP
1060-66. The trial court’s order establishing Dewar’s alleged damages,
and Traner Smith’s responsibility for them, was error and should be
reversed, and the issues of proximate cause and damages should be
remanded for further proceedings.

b. Beddall’s guarantee of the Note, or S

corporation (BPI) debt, does not give
Beddall tax basis for a deductible loss.

Recall that Lea LLC executed the Note to Dewar in the amount of
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$2,050,000 on December 6, 2006. CP 71-73. BPI was the sole owner of
Lea LLC, and Beddall was the sole shareholder of BPI. 7d., CP 323, 348,
351, 468. For tax purposes, single-member LLCs are disregarded, and
losses (and profits) flow through to the member/owner, in this case BPI.
Treas. Reg. § 301.7701-3(b)(1)(ii).

For a shareholder of an S corporation to take a pass-through loss
on his tax return, he must have basis in the S corporation, and the
shareholder must have funded the loss. 26 U.S.C. 1366(d); Salem v.
C.IR., T.C. Memo. 1998-63, at *5, 75 T.C.M. (CCH) 1798 (1998); Harris
v. United States, 902 F.2d 439, 443 (5th Cir. 1990); Estate of Leavitt v.
Commissioner, 875 F.2d 420, 422-23 (4th Cir. 1989), (affirming 90 T.C.
206, at 216). Shareholders in S corporations may deduct losses of the S
corporation only to the extent of their basis in the S corporation. See 26
U.S.C. § 1366. A shareholder guarantee does not provide basis. /d.;
Lawrence Uri, Jr. v. Commissioner, 949 F.2d 371, 373-74 (10th Cir.
1991); Harris, 902 F.2d at 442-43; Brown v. Commissioner, 706 F.2d 755,
754 (6th Cir. 1983); Estate of Leavitt, 875 F.2d at 422-23. 26 U.S.C. §
1366(d)(1) specifically provides:

The aggregate amount of losses and deductions taken into

account by a shareholder under subsection (a) for any

taxable year shall not exceed the sum of (A) the adjusted

basis of the shareholder’s stock in the S corporation ... and
(B) the shareholder’s adjusted basis of any indebtedness of
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the S corporation to the shareholder.

The law is clear that “[g]enerally, in order to qualify as
“indebte_:dness” under section 1366(d), the indebtedness of the S
corporation to the shareholder must have arisen as a result of an actual
economic outlay by the shareholder.” Salem, T.C. Memo. 1998-63, at *5
(citing Harris, 902 F.2d at 443). Indeed, “no form of indirect borrowing,
be it guaranty, surety, accommodation, or otherwise, gives rise to
indebtedness from an S corporation to the shareholders unless and until
the shareholders pay part or all of the indebtedness.” Id. (citing Estate of
Leavitt, 875 F.2d at 423 (quoting Raynor v. Commissioner, 50 T.C. 762,
770-71 (1968)). Thus, if a shareholder is “called” on a co-made or
guaranteed note, the corporation may become indebted to the shareholder,
thereby creating a taxable loss to the shareholder. See In re Estate of Bean
v. C.ILR., 268 F.3d 553, 559 (8th Cir. 2001). However, a shareholder is
only “called” on an S corporation debt to the extent the shareholder makes
actual payment, or makes some “economic outlay.” Id; Salem, T.C.
Memo. 1998-63, at *5; Leavitt, at 875 F.2d at 422; Harris, 902 F.2d at
443. A mere guarantee or promise to pay is insufficient to create basis,
there must be actual payment or economic outlay. See id.; Brown, 706
F.2d at 756; Goatcher v. U.S., 944 F.2d 747, 751-52 (10th Cir. 1991).

Beddall was either a co-maker of the Note, or he guaranteed the S
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corporation debt. See CP 345-73. However, a shareholder’s basis is equal
only to either his stock in the S corporation and/or loans he makes to the
corporation. 26 U.S.C. 1366(d); In re Estate of Bean, 268 F.3d at 558-59;
Brown, 706 F.2d at 756 (6th Cir. 1983); Goatcher v. U.S., 944 F.2d 747,
751-52 (10th Cir. 1991); Harris, 902 F.2d at 443. Merely guaranteeing a
debt (or signing as a co-maker on a note) is insufficient to constitute stock
in the S corporation or a loan to the S corporation. /d.; Salem, T.C. Memo.
1998-63 at *5; Estate of Leavitt, at 875 F.2d at 422.

Here, the entry of the stipulated judgment against Beddall does not
create basis, because Beddall never actually made any payments under the
note or judgment. See Bergman v. U.S., 174 F.3d 928, 932-33 (8th Cir.
1999) (citing Putnam v. Commissioner, 352 U.S. 82, 85, 77 S. Ct. 175, 1
L.Ed.2d 144-(1956)); Reser v. Commissioner, 112 F.3d 1258, 1264 (5th
Cir.1997). The judgment specifically states that Dewar will look first to
Lea LLC, not Beddall, to repay the debt. CP 502-07. It is undisputed that
Beddall has not made any actual payment on the Note that would give rise
to basis in BPI and therefore could not deduct the loss associated or
arising from the Note. /d.; CP 480-84.

C. Dewar and Beddall are bound to the
agreements they made.

There can be no argument that “in substance” Dewar and Beddall
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treated the guaranteed Note like anything other than a guarantee. Because
Dewar and Beddall drafted all of the documents which formed the basis
for the tax loss, they will be held to the form of the transactions that they
themselves cast. See Estate of Leavitt, supra at 423; Don E. Williams Co.
v. Commissioner, 429 U.S. 569, 579-80, 97 S. Ct. 850, 51 L.Ed.2d 48
(1977); Gray v. Commissioner, 561 F.2d 753, 761 (9th Cir. 1977). In
other words, the documents will be construed against the drafters, Dewar
and Beddall. Thus, there can be no argument that Beddall, who is
identified as a guarantor in virtually every document related to the
disputed transaction, was in substance treated differently. This is
particularly true where, in substance, Beddall appears to have been treated
exactly like a guarantor. See id.; Rite Aid Corp. v. U.S., 255 F.3d 1357,
1360 (Fed. Ci;. 2001).

Because Beddall made no loans to BPI, did not contribute capital
to BPI, made no payment on the Note, and otherwise spent nothing with
respect to the Note or BPI's debt, he had no increased basis in BPI and
cannot deduct the value of the Note as a pass-through loss from the S
corporation. Beddall was never entitled to receive a refund related to the
Note. Dewar therefore is not entitled to recover from Traner Smith the
amount of a refund that never existed. As discussed in greater detail

below, the fact that the IRS paid it is immaterial. At minimum, a jury
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must determine whether Dewar is entitled to any damages, and whether
his own fault in devising the ill fated plan precludes his recovery.
d. Beddall was not “at risk” pursuant to 26

U.S.C. § 465 and so had no increased
basis in BPI.

The Loan Documents between Dewar and Beddall and the Beddall
and BPI financials do not suggest that Beddall was “at risk” when he
guaranteed the Note, so he cannot rely on the loss related to the Note for
the purposes of a tax refund. See CP 345-73.

To deduct losses, a shareholder not only must have basis but also
must be “at risk.” 26 U.S.C. § 465. A shareholder of an S corporation
will not be considered to have any funds “at risk” to the extent he borrows
from a lender with interest in the profits of the venture for which the funds
were borrowed. /d. In general, pursuant to 26 U.S.C. § 465 a taxpayer is
treated as being “at risk” for the amounts borrowed with respect to a
business if “he is personally liable for the repayment of such amounts™ or
if he has pledged property as security for the borrowed amount. 26 U.S.C.
§ 465(b)(2). However, “borrowed amounts, even if recourse, are not
considered at risk with respect to an activity if the lender has an interest in
the activity other than as a creditor.” Waddell v. Commissioner, 86 TC
848, 914-15 (U.S. Tax Ct. 1986) (lender who has 50% interest in profits is

treated as having an interest in the activity other than as a creditor).
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Lenders are treated as having interest other than as creditors if they have
interest in the “net profits of the activity,” Treas. Reg. § 1.465-8(b)(1),
even if the lender has no incidents of ownership. Treas. Reg. § 1.465-
8(b)(3).

In this case, the Note ultimately served as the basis for the tax loss
related to the Project. CP 353 at § C-D; CP 473. The Note was made in
furtherance of the Project and was incorporated into the parties’ Credit
Agreement related to the Project. Id. The Credit Agreement describes
that Dewar is to receive 50% of the profits from the project. CP 359 at
94.2. The money “borrowed” by Beddall, i.e. the Note, is not considered
“at risk” under 26 U.S.C. § 465, because he borrowed from a lender with
interest in the profits of the activity for which the money was borrowed.
Therefore, Beddall could not deduct the loss allegedly arising from the
Note. See 26 U.S.C. § 465(b); Treas. Reg. § 1.465-8(b)(1); Waddell, 86
TC, at 914-15. Because Beddall could not deduct that loss, he was never
entitled to any resulting tax refund. Dewar cannot now look to Traner
Smith to compensate him for a refund that did not exist, and to which he
was not entitled. The trial court’s order setting Dewar’s damages should

be reversed, and the issue remanded for further proceedings.
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4. Dewar cannot make a claim for damages to
which he was never entitled.

Dewar has never disputed that the tax refund was improper. See
CP 238-43. Washington law prohibits recovery of illusory damages. A
plaintiff may not recover damages to which he was never legally entitled.
Sorenson v. Pyeatt, 158 Wn.2d 523, 523-33, 538, 146 P.3d 1172 (2006);
Omicron Co., Inc., v. Cent. Sur. & Ins. Corp., 23 Wn.2d 135, 139, 160
P.2d 629 (1945) (Omicron II); Omicron Co., Inc., v. U.S. Fid. & Guar.
Co., 21 Wn.2d 703, 707, 152 P.2d 716 (1944) (Omicron I). And where
the refund was improper, Dewar cannot claim that he suffered any actual
or compensatory damages as it relates to the tax refund check.

Regardless of whether the IRS paid the refund, under Washington
law, Dewar must have a legal right to it in order for a jury to award him
damages at trial. There is at least an issue of material fact whether the
refund should have ever been issued, and therefore a question as to
whether Dewar could be entitled to it.

F. Because Dewar was not a direct beneficiary of the

engagement agreement between Beddall and Traner

Smith, his claim for breach of third-party-beneficiary
contract fails as a matter of law.

A third-party-beneficiary contract “requires that the parties
intended that the promisor assume a direct obligation to the intended

beneficiary at the time they entered into the contract.” Postlewait v. Great
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American, Ins. Co., 106 Wn.2d 96, 99, 700 P.2d 805 (1986). Merely
incidental, indirect or inconsequential benefits to a third party are
insufficient to demonstrate an intent to create a third-party beneficiary
contract. McDonald Const. Co. v. Murray, 5 Wn. App. 68, 70, 485 P.2d
626 (1971). Intent is determined by construing the terms of the contract
“in light of the circumstances under which it was made,” and there must
be evidence of intent that “the performance under the contract would
necessarily and directly benefit the third party.” Id. (citing Lonsdale v.
Chesterfield, 99 Wn.2d 353, 361-62, 662 P.2d 385 (1983)). Intent is
determined by construing the terms of the contract “in light of the
circumstances under which it was made.” 7d.

Beddall was clearly the direct and intended beneficiary of the
engagement between Traner Smith and Beddall. Beddall stood to gain a
large refund, and potentially absolve himself of liability to Dewar if he
handed his refund over to Dewar. CP 283 at § 4. Additionally, Beddall
bore all of the risk associated with the return. CP at 515-20. (Traner
Smith could have been subject to preparer penalties. Ultimately, Traner
Smith’s liability, if any, was to Beddall.) Thus, Dewar’s “benefit” was at
least one step removed from Beddall’s, and “derived from the intervening”
Agreement between Beddall and Dewar. McDonald Const., 5 Wn. App. at

68-71. That Beddall took the extra step and agreed to give Dewar his tax
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refund does make Dewar a direct beneficiary of the engagement between
Beddall and Traner Smith. Moreover, and in any event, Traner Smith’s
“intent” cannot be imputed to it from a contract, (i.e. Agreement), to
which it was not a party, played no part in drafting, and was not obligated
under. See Gall, 84 Wn. App. at 201-02.

As a matter of law, Dewar cannot derive a direct benefit from the
engagement between Traner Smith and Beddall, because the law prohibits
assignment of tax refunds. See 26 U.S.C. § 6402; Treas. Reg. § 301.6402-
2(f); Form 2848; Treas. Reg. § 601.504(a)(5); 31 U.S.C. § 3727 (refund
checks are issued only in the name of the taxpayer, may not be assigned,
and can only be endorsed by the taxpayer). Performance by Traner Smith
under the engagement could necessarily benefit only Beddall. See id.

There is simply no evidence supporting the existence of a third-
party-beneficiary contract. This court should reverse the trial court’s error
in failing to dismiss the third-party beneficiary claim.

VI. CONCLUSION

For the reasons set forth herein, this court should reverse trial court
order establishing duty as a matter of law, and negligent
misrepresentation, and either dismiss Dewar’s negligence claims, or and
remand for further proceedings. Similarly, this court should either

dismiss, or reverse and remand for further proceedings, the trial court
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order regarding causation and damages. Finally, this court should dismiss
Dewar’s claim for breach of third-party-beneficiary contract.
P~
Respectfully submitted this ? day of November, 2013.
LEE SMART, P.S., INC.

wEr 7 I

Sam B. Franklin, WSBA No.'1903
Timothy D. Shea, WSBA No. 39631
Of Attorneys for Petitioners
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AICPA AICPA Code of Professional Conduct

Page 1 of 4

AICPA Code of Professional Conduct - Section 100 - -Independence, Integrity, and Objectivity - ET
Section 102 - Integrity and Objectivity

ET Section 102
Integrity and Obj'e_ctivity

.01 Rule 102—Integr1ty and ob] ectivity. In the performance of any professional service, a
member shall maintain objectivity and integrity, shall be free of conflicts of interest, and
shall not knowmgly mlsrepresent facts or subordmate his or her Judgment to others

_ [As adopted January 12 1988]

Interpretatlons under Rule 102———Integnty and Ob]ectmty

tt_he cllent employer or other appropnate partaes cou[d vlew the
;_elatlonshl as pamng the member s Obj ectlvny :

. A member has been asked to perform liti ganon services for the plamuff in connectlon
wnh a lawsun ﬁled agamst a client of the member s fi rm



AICPA AICPA Code of Professional Conduct Page 2 of 4

~ » A member has provided tax or personal financial planning (PFP) services for a
married couple who are undergoing a divorce, and the member has been asked to
provide the services for both _pab:ies during the divorce proceedings.

o In connection with a PFP engagement, a member plans to suggest that the client
invest in a business in which he or she has a financial interest..

» A member _prov_ic:il__e's tax or PFP services for several members of a family who may
have opposing intierests'.

» A member has a si gnlﬁcant financial interest; is a member of management, or isin a
posrtlon of influence ina cornpany that is a major competitor of a chent for which the
member performs consultmg semees

o A member serveson a crty s board of tax appeals, which conmders matters mvolvmg _
several of the member s tax cllents :

. A member has been approached to provrde services in connection with the purchase
of real estate from a c!rent of the member's firm.

o A mémbe'r tefers a PFP or tax cliént to an insurance broker or other service provider,
which refers chents to rhe member under an exeluswe arrangement to do so.

e A mernber recormnends or refers a chent to a service bureau in whrch the member or
partner(s) in the member s ﬁrm hold matenal ﬁnanclal mterest(s)

The above examples are not mtended to be all-mcluswe

S [Replaces prevmus mterpretatron 102 2 Conﬂrcts of Interest, 1995 effectlve August 31;
1995 ] F T B i : :

€1 'enf or dlspute relatmg to the preparatlon of ﬁnancral
I act_lorrs the mémber should take the followmg steps to

ensure that the srtuanon does not consutute a subordmanon of 11_Jdgment !

1. The member should cunsrder whether (@) the entry or the fallure to record a
transactlon m the records, or (b) the ﬁnanc1al statement presentanon or the narure or



AICPA AICPA Code of Profe_'ssional Conduct Page3 of 4

omission of drsclosure in the financial statements, as proposed by the supervrsor
represents the use of an acceptable alternative and does not materially mlsrepresent

the facts, If; after appropriate research or consultation, the member concludes that the
matter has authoritative support and/or does not result in a material mlsrepresentatlon
the member need do nothing further.

2. If the member concludes that the financial statements or records could be materxally
misstated, the member should make his or her concerns known to the approprlate
hrgher Ievel(s) of management within the organization (for example, the supervisor's
immediate superior, senior management, the audit committee or equivalent, the board
of dtrectors the company s owners) The member should consrder docmnentmg hlS or

A If aﬁer dlscussmg hlS or her conce' '_wrth the appropnate person(s) in the
orgamza 'on, the member concludes that approprrate ‘action was not taken, he or she
* should consider his or her continuing relationship with the employer:. The member_
also should consider any réspbnsx_blhty that may exist to commiunicate to third parties,
suc as re gulatory authorities or the employer s (former employer s)external =

accountant In this connectron, the member may w15h to consult w1th his or her legal
counsel ; g7 18

4, The member should at a11 tlmes be cogmzant of his or her obhgatlons under
mterpretatron 102~3 fET seetlon 102 04]. -

[Effe_et_lve Novemfoer 30, 1993.] _

for the cixent

2 To act as an advocate in support of the client's posmon on aeeountmg or ﬁnanc1a1
reporting issues, either Wwithin the fu-m or outside the firm w1th standard setters,
regulators or others

Sewrces provrded or acnons taken pursuant to such types of client requests are professional
services [ET section 92.10] governed by the Code of Professronal Conduct and shall be

performed in compha.nce wn‘.h Rule 201 General Srandards [E_,'[‘_ae_QuQn_z_O_LQl] Rule 202



AICPA AICPA Code of Professional Conduct Page 4 of 4

Compliance With Standards [ET section 202.01], and Rule 203, Accounting Principles [ET
section 203.01], and interpretations thereof, as applicable. Furthermore, in the performance
of any professional service, a member shall comply with rule 102 [ET section 102.01],
which requires maintaining objectivity and integrity and prohibits subordination of
judgment to others. When performing professional services requiring independence, a
member shall also comply with rule 101 [ET section 101.01] of the Code of Professional
Conduct.

Moreover, there is a possibility that some requested professional services involving client
advocacy may appear to stretch the bounds of performance standards, may go beyond sound
and reasonable professional practice, or may compromise credibility, and thereby pose an
unacceptable risk of impairing the reputation of the member and his or her firm with respect
to independence, integrity, and objectivity. In such circumstances, the member and the
member's firm should consider whether it is appropriate to perform the service.

[Effective August 31, 1995.]

1 A member in the practice of public accounting should refer to the Statements on Auditing Standards. For
example, see SAS No. 22, Planning and Supervision, which discusses what the auditor should do when there
are differences of opinion concerning accounting and auditing standards.

: :go‘E“SE;I("
©2000 AICPA



Appendix 2



AICPA AICPA Code of Professional Conduct Page 1 of 3

AICPA Code of Professional Conduct - Section 90 - Rules: Applicability and Definitions - Section 92 -
Definitions

Section 92 - Definitions

As adopted,
January 12, 1988,
unless othervise
indicated

[Pursuanr to its authority under the by!aws (BL § 3.6.2. 2) to .
interpret the Code  of Professional Conduct, the Professional Ethics
Execurrve Committee has issued the following definitions of terms
: 2 = appeanng in the code eﬁecnve November 30 1989 ]

01 Cllent (This replaces the prewous deﬁm’u o1 fof "Chent,."
any person or entity, other than thelmember'

member S ﬁrm to perform pr__ sional serv1

atp :ag ph .01. )Achent is
. ag r__nember ora
or entlty wrth respect to wh1ch

_'r aper__

does not mclude—-

a. Entities'en'g'aged in the practice of public aCc’ountin"'g; or

b. Federa] state and local govemments or component umts thereof provided the
rnernber perforrmng professmnal serv1ces w1th respect to those entltxes—

i.‘- Is dlrectly elected by voters of the government or component unit thereof with
. respect to whlch professwnal servrces are performed or ; -

ii. Is an 1nd1v1dual who is (I) appomted by a leglslatwe body and @) subj ectto
_:removal by a leglslatwe body, or -

' iii,', _ : : an;the legrslatwe body, 50 long as the
appomtment 1s conﬁrmed by the leglslatwe body and removal is subj ectto
: over51 ght or approval by the Iegtslatlve body ;

_[Rewsed December 1998 ]

: 02 Councﬂ The Councrl of the A_merlcan Instltute of Certlﬁed Pu‘bllc Accountants

03 Enterpnse (Th1s teplaces the prevrous deﬂmtlon of “Enterpnse" at pa:agraph .03.) For
purposes of the Code the term 'enterprise" is synonymous with the term ' chent

.04 Fmanclal statements A presentanon of financial data mcludrng accompanying notes,
1f any, mtended to commumcate an ennty s economlc resources andfor obllgatlons at a point

accoun__ng pnnmples or a comprehenswe bams of accountmg other than generally accepted
accounung pnncrples
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Incidental financial data to support recommendations to a client or in documents for which -
the reporting is governed by Statements on Standards for Attestation Engagements and tax
returns and supporting schedules do not, for this purpose, constitute financial statements.
The statement, affidavit, or signature of preparers required on tax returns nelther constitutes
an opinion on financial statements nor requires a disclaimer of such opinion.

[Revised May, 1996

05 Flrm A form of organization permitted by state law or regulatlon whose characteristics

conform to resolutlons of Council that is engaged in the practice of pubhc accounting,
1nelud1ng the 1nd1v1dua] owners thereof.

[Revised January, 1992.]
06 Instxtute. The Amencan lnstltute of Certified Pubhc Accountants

07 Interpretat:ons of rules of conduct Pronouncemcnts 1ssued by the dmsmn of

] professmnal ethics to prowde gmdelmes concermng the scope and apphcatlon of the rules
of conduct )

08 Member. A member associate member, or 1nternat10nal assocxate of the Amerlcan '
Instltute of Certlﬁed Publlc Accountants

: 09 Practlce:of publlc accountlng (Thls replaces the prevmus deﬁmnon of "Practlce of

[Rev1sed Apn 1 992 ]

: 10 Professmnal services. (Thls replaces the previous definition of "Professmnal servzces"

" at paragraph 10.) Professmnal services 1nclude all services performed by a member whlle
holdmg outasa CPA

A1 Holdlng out. In general, any action initiated by a member that mforms others of his or
her status as a CPA or AICPA-accredited _specialist constitutes holding out as a CPA. This
would include; for exarnple, any oral or written representation to another regardmg CPA

atus, 1 se of the CPA de51gnat10n on business cards or letterhead the dlsplay ofa -

cei't_ cate evxdencmg a member's CPA de51gnat1on, or listing as a CPA in iocal telephone
dlrectones
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Article ITI—Integrity - 1695

ET Section 54
Article lll—Integrity

To maintain and broaden public confidence, members should perform
all professional responsibilities with the highest sense of integrity.

.01 Integrity is an element of character fundamental to professional recog-
nition. It is the quality from which the public trust derives and the benchmark
against which a member must ultimately test all decisions.

.02 Integrity requires a member to be, among other things, honest and -
candid within the constraints of client conﬂdenhahty Service and the public
trust should not be subordinated to personal gain and advantage. Integnty
can accommodate the inadvertent error and the honest difference of opinion; it
cannot accommodate deceit or subordination of pr1nc1p1e

,03 Integrity is measured in terms of what is right and just. In the absence
of specific rules, standards, or guldance or in the face of conflicting opinions, a
member should test demsmns and deeds by asking: "Am I doing what a person
of integrity would do? Have I retained my integrity?" Integrity requires a mem-
ber to observe both the form and the spirit of technical and ethical standards;
circumvention of those standards constitutes subordination of judgment.

.04 Integrity alsorequires a member to observe the principles of objectivity
and independence and of due care.
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§ 7216. Disclosure or use of information by preparers of returns, 26 USCA § 7216

United States Code Annotated
Title 26. Internal Revenue Code (Refs & Annos)
Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 75. Crimes, Other Offenses, and Forfeitures
Subchapter A. Crimes
Part I. General Provisions (Refs & Annos)

26 U.S.C.A. § 7216
§ 7216. Disclosure or use of information by preparers of returns

Currentness

(a) General rule.--Any person who is engaged in the business of preparing, or providing services in connection with the

preparation of, returns of the tax imposed by chapter 1, or any person who for compensation prepares any such return for any
other person, and who knowingly or recklessly--

(1) discloses any information furnished to him for, or in connection with, the preparation of any such return, or

(2) uses any such information for any purpose other than to prepare, or assist in preparing, any such return,

shall be guilty of a misdemeanor, and, upon conviction thereof, shall be fined not more than $1,000, or imprisoned not more
than 1 year, or both, together with the costs of prosecution.

(b) Exceptions.--
(1) Disclosure.--Subsection (a) shall not apply to a disclosure of information if such disclosure is made--
(A) pursuant to any other provision of this title, or

(B) pursuant to an order of a court.

(2) Use.--Subsection (a) shall not apply to the use of information in the preparation of, or in connection with the preparation
of, State and local tax returns and declarations of estimated tax of the person to whom the information relates.

(3) Regulations.--Subsection (a) shall not apply to a disclosure or use of information which is permitted by regulations
prescribed by the Secretary under this section. Such regulations shall permit (subject to such conditions as such regulations
shall provide) the disclosure or use of information for quality or peer reviews,

WestlawNext © 2012 Thomson Reuters. No claim to original U.S. Government Works. 1



§ 7216. Disclosure or use of information by preparers of returns, 26 USCA § 7216

— = Credits

(Added Pub.L. 92-178, Title II, § 316(a), Dec. 10, 1971, 85 Stat. 529; amended Pub.L. 94-455, Title XIX, § 1906(b)(13)(A),
Oct. 4, 1976, 90 Stat. 1834; Pub.L. 98-369, Div. A, Title IV, § 412(b)(10), July 18, 1984, 98 Stat, 792; Pub.L. 100-647, Title
VI, § 6242(b), Nov. 10, 1988, 102 Stat. 3749; Pub.L. 101-239, Title VII, § 7739(2), Dec. 19, 1989, 103 Stat, 2404.)

Notes of Decisions (3)

26 U.S.C.A. §7216,26 USCA § 7216
Current through P.L. 112-207 (excluding P.L. 112-199, 112-202, 112-203, and 112-206) approved 12-7-12

End of Document © 2012 Thomson Reuters. No claim to original U.S. Government Works.

WestlawNext’ © 2012 Thomson Reuters. No claim to original U.S. Government Works. 2
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§ 301.7216-1 Penalty for disclosure or use of tax return..., 26 C.F.R. § 301.7216-1

Code of Federal Regulations
Title 26. Internal Revenue
Chapter L. Internal Revenue Service, Department of the Treasury
Subchapter F. Procedure and Administration
Part 301. Procedure and Administration (Refs & Annos)
Crimes, Other Offenses, and Forfeitures
Crimes
General Provisions

26 C.F.R. § 301.7216-1, Treas. Reg. § 301.7216~1
§ 301.7216—1 Penalty for disclosure or use of tax return information.

Effective: January 7, 2008
Currentness

(a) In general. Section 7216(a) prescribes a criminal penalty for tax return preparers who knowingly or recklessly disclose
or use tax return information for a purpose other than preparing a tax return. A violation of section 7216 is a misdemeanor,
with a maximum penalty of up to one year imprisonment or a fine of not more than $1,000, or both, together with the costs of
prosecution. Section 7216(b) establishes exceptions to the general rule in section 7216(a) prohibiting disclosure and use. Section
7216(b) also authorizes the Secretary to promulgate regulations prescribing additional permitted disclosures and uses. Section
6713(a) prescribes a related civil penalty for disclosures and uses that constitute a violation of section 7216. The penalty for
violating section 6713 is $250 for each prohibited disclosure or use, not to exceed a total of $10,000 for a calendar year. Section
6713(b) provides that the exceptions in section 7216(b) also apply to section 6713. Under section 7216(b), the provisions of
section 7216(a) will not apply to any disclosure or use permitted under regulations prescribed by the Secretary.

(b) Definitions. For purposes of section 7216 and §§ 301.7216-1 through 301.7216-3:

(1) Tax return. The term tax return means any return (or amended return) of income tax imposed by chapter 1 of the
Internal Revenue Code.

(2) Tax return preparer--(i) In general. The term tax return preparer means:

(A) Any person who is engaged in the business of preparing or assisting in preparing tax returns;

(B) Any person who is engaged in the business of providing auxiliary services in connection with the preparation of
tax returns, including a person who develops software that is used to prepare or file a tax return and any Authorized
IRS e-file Provider;

(C) Any person who is otherwise compensated for preparing, or assisting in preparing, a tax return for any other
person; or

PesilzwNext © 2013 Thomson Reuters. No claim to original U.S. Government Works. 1



§ 301.7216-1 Penalty for disclosure or use of tax return..., 26 C.F.R. § 301.7216-1

(D) Any individual who, as part of their duties of employment with any person described in paragraph (b)(2)(i)(A),
(B), or (C) of this section performs services that assist in the preparation of, or assist in providing auxiliary services
in connection with the preparation of, a tax return.

(ii) Business of preparing returns. A person is engaged in the business of preparing tax returns as described in paragraph
(b)(2)(i)(A) of this section if| in the course of the person's business, the person holds himself out to tax return preparers or
taxpayers as a person wWho prepares tax returns or assists in preparing tax returns, whether or not tax return preparation is
the person's sole business activity and whether or not the person charges a fee for tax return preparation services.

(iii) Providing auxiliary services. A person is engaged in the business of providing auxiliary services in connection with
the preparation of tax returns as described in paragraph (b)(2)(i)(B) of this section if| in the course of the person's business,
the person holds himself out to tax return preparers or to taxpayers as a person who performs auxiliary services, whether
or not providing the auxiliary services is the person's sole business activity and whether or not the person charges a fee
for the auxiliary services. Likewise, a person is engaged in the business of providing auxiliary services if, in the course
of the person's business, the person receives a taxpayer's tax return information from another tax return preparer pursuant
to the provisions of § 301.7216-2(d)(2).

(iv) Otherwise compensated. A tax return preparer described in paragraph (b)(2)(i)(C) of this section includes any person
who--

(A) Is compensated for preparing a tax return for another person, but not in the course of a business; or

(B) Is compensated for helping, on a casual basis, a relative, friend, or other acquaintance to prepare their tax return.

(v) Exclusions. A person is not a tax return preparer merely because he leases office space to a tax return preparer, furnishes
credit to a taxpayer whose tax return is prepared by a tax return preparer, furnishes information to a tax return preparer at
the taxpayer's request, furnishes access (free or otherwise) to a separate person's tax return preparation Web site through
a hyperlink on his own Web site, or otherwise performs some service that only incidentally relates to the preparation of
tax returns.

(vi) Examples. The application of § 301.7216-1(b)(2) may be illustrated by the following examples:

Example 1. Bank B is a tax return preparer within the meaning of paragraph (b)(2)(i)(A) of this section, and an Authorized
IRS e-file Provider. B employs one individual, Q, to solicit the necessary tax return information for the preparation of a tax
return; another individual, R, to prepare the return on the basis of the information that is furnished; a secretary, S, who types the
information on the returns into a computer; and an administrative assistant, T, who uses a computer to file electronic versions
of the tax returns. Under these circumstances, only R is a tax return preparer for purposes of section 7701(a)(36), but all four
employees are tax return preparers for purposes of section 7216, as provided in paragraph (b) of this section.

Example 2. Tax return preparer P contracts with department store D to rent space in D's store. D advertises that taxpayers
who use P's services may charge the cost of having their tax return prepared to their charge account with D. Under these
circumstances, D is not a tax return preparer because it provides space, credit, and services only incidentally related to the
preparation of tax returns.

wNext ©® 2013 Thomson Reuters. No claim to original U.S. Government Works. 2



§ 301.7216—1 Penalty for disclosure or use of tax return..., 26 C.F.R. § 301.7216-1

(3) Tax return information--(i) In general. The term tax return information means any information, including, but not
limited to, a taxpayer's name, address, or identifying number, which is furnished in any form or manner for, or in connection
with, the preparation of a tax return of the taxpayer. This information includes information that the taxpayer furnishes to a
tax return preparer and information furnished to the tax return preparer by a third party. Tax return information also includes
information the tax return preparer derives or generates from tax return information in connection with the preparation
of a taxpayer's return.

(A) Tax return information can be provided directly by the taxpayer or by another person. Likewise, tax return
information includes information received by the tax return preparer from the IRS in connection with the processing
of such return, including an acknowledgment of acceptance or notice of rejection of an electronically filed return.

(B) Tax return information includes statistical compilations of tax return information, even in a form that cannot be
associated with, or otherwise identify, directly or indirectly, a particular taxpayer. See § 301.7216-2(o) for limited
use of tax return information to make statistical compilations without taxpayer consent and to use the statistical
compilations for limited purposes.

(C) Tax return information does not include information identical to any tax return information that has been furnished
to a tax return preparer if the identical information was obtained otherwise than in connection with the preparation
of a tax return.

(D) Information is considered “in connection with tax return preparation,” and therefore tax return information, if the
taxpayer would not have furnished the information to the tax return preparer but for the intention to engage, or the
engagement of, the tax return preparer to prepare the tax return.

(ii) Examples. The application of this paragraph (b)(3) may be illustrated by the following examples:

Example 1. Taxpayer A purchases computer software designed to assist with the preparation and filing of her income tax return,
When A loads the software onto her computer, it prompts her to register her purchase of the software. In this situation, the
software provider is a tax return preparer under paragraph (b)(2)(i)(B) of this section and the information that A provides to
register her purchase is tax return information because she is providing it in connection with the preparation of a tax return.

Example 2. Corporation A is a brokerage firm that maintains a Web site through which its clients may access their accounts,
trade stocks, and generally conduct a variety of financial activities. Through its Web site, A offers its clients free access to its
own tax preparation software. Taxpayer B is a client of A and has furnished A his name, address, and other information when
registering for use of A's Web site to use A's brokerage services. In addition, A has a record of B's brokerage account activity,
including sales of stock, dividends paid, and IRA contributions made. B uses A's tax preparation software to prepare his tax
return. The software populates some fields on B's return on the basis of information A already maintains in its databases. A is a
tax return preparer within the meaning of paragraph (b)(2)(i)(B) of this section because it has prepared and provided software
for use in preparing tax returns. The information in A's databases that the software accesses to populate B's return, i.e., the
registration information and brokerage account activity, is not tax return information because A did not receive that information
in connection with the preparation of a tax return. Once A uses the information to populate the return, however, the information
associated with the return becomes tax return information. If A retains the information in a form in which A can identify that
the information was used in connection with the preparation of a return, the information in that form is tax return information.

slawNext © 2013 Thomson Reuters. No claim to original U.S. Government Works. 3



§ 301.7216—1 Penalty for disclosure or use of tax return..., 26 C.F.R. § 301.7216-1

If, however, A retains the information in a database in which A cannot identify whether the information was used in connection
with the preparation of a return, then that information is not tax return information.

(4) Use--(i) In general. Use of tax return information includes any circumstance in which a tax return preparer refers to,
or relies upon, tax return information as the basis to take or permit an action.

(ii) Example. The application of this paragraph (b)(4) may be illustrated by the following example:

Example. Preparer G is a tax return preparer as defined by paragraph (b)(2)(i)(A) of this section. If G determines, upon preparing
a return, that the taxpayer is eligible to make a contribution to an individual retirement account (IRA), G will ask whether the
taxpayer desires to make a contribution to an IRA. G does not ask about IRAs in cases in which the taxpayer is not eligible to
make a contribution. G is using tax return information when it asks whether a taxpayer is interested in making a contribution
to an IRA because G is basing the inquiry upon knowledge gained from information that the taxpayer furnished in connection
with the preparation of the taxpayer's return.

(5) Disclosure, The term disclosure means the act of making tax return information known to any person in any manner
whatever. To the extent that a taxpayer's use of a hyperlink results in the transmission of tax return information, this
transmission of tax return information is a disclosure by the tax return preparer subject to penalty under section 7216 if
not authorized by regulation.

(6) Hyperlink. For purposes of section 7216, a hyperlink is a device used to transfer an individual using tax preparation
software from a tax return preparer's Web page to a Web page operated by another person without the individual having
to separately enter the Web address of the destination page.

(7) Request for consent. A request for consent includes any effort by a tax return preparer to obtain the taxpayer's consent
to use or disclose the taxpayer's tax return information. The act of supplying a taxpayer with a paper or electronic form that
meets the requirements of a revenue procedure published pursuant to § 301.7216-3(a) is a request for a consent. When a
tax return preparer requests a taxpayer's consent, any associated efforts of the tax return preparer, including, but not limited
to, verbal or written explanations of the form, are part of the request for consent,

(c) Gramm-Leach-Bliley Act. Any applicable requirements of the Gramm-Leach-Bliley Act, Public Law 106-102 (113 Stat.
1338), do not supersede, alter, or affect the requirements of section 7216 and §§ 301.7216—1 through 301.7216-3. Similarly,
the requirements of section 7216 and §§ 301.7216-1 through 301.7216-3 do not override any requirements or restrictions of
the Gramm-Leach-Bliley Act, which are in addition to the requirements or restrictions of section 7216 and §§ 301.7216-1
through 301.7216-3.

(d) Effective/applicability date. This section applies to disclosures or uses of tax return information occurring on or after
January 1, 2009.

Credits
[T.D. 7310, 39 FR 11538, March 29, 1974; T.D. 9375, 73 FR 1067, Jan. 7, 2008]

SOURCE: 32 FR 15241, Nov. 3, 1967; T.D. 9610, 78 FR 5994, Jan. 28, 2013, unless otherwise noted.
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AUTHORITY: 26 U.S.C. 7805.; Section 301.1474—1 also issued under 26 U.S.C. 1474(f).; Section 301.6011-2 also issued
under 26 U.S.C. 6011(e).; Section 301.6011-3 also issued under 26 U.S.C. 6011.; Section 301.6011-5 also issued under 26
U.S.C. 6011.; Section 301.6011-6 also issued under 26 U.S.C. 6011(a).; Section 301.6011-7 also issued under 26 U.S.C.
6011(e).; Section 301.6033—4 also issued under 26 U.S.C. 6033.; Section 301.6036-1 also issued under 26 U.S.C. 6036.; Section
301.6037-2 also issued under 26 U.S.C. 6037.; Section 301.6050M—1 also issued under 26 U.S.C. 6050M.; Section 301.6061—
1 also issued under 26 U.S.C. 6061.; Section 301.6081-2 also issued under 26 U.S.C. 6081(a).; Section 301.6103(c)-1 also
issued under 26 U.S.C. 6103(c).; Section 301.6103(j)(1)-1 also issued under 26 U.S.C. 6103(j)(1).; Section 301.6103(j)(1)-1T
also issued under 26 U.S.C. 6103(j)(1).; Section 301.6103(j)(5)-1 also issued under 26 U.S.C. 6103(j)(5).; Section 301.6103(k)
(6)-1 also issued under 26 U.S.C. 6103(k)(6).; Section 301.6103(k)(6)—1T also issued under 26 U.S.C. 6103(k)(6).; Section
301.6103(k)(9)-1 also issued under 26 U.S.C. 6103(k)(9) and 26 U.S.C. 6103(q).; Section 301.6103(1)-1 also issued under 26
U.S.C. 6103(q).; Section 301.6103(1)(14)—1 also issued under 26 U.S.C. 6103(1)(14).; Section 301.6103(m)~1 also issued under
26 U.S.C. 6103(q).; Section 301.6103(n)-1 also issued under 26 U.S.C. 6103(n).; Section 301.6103(n)-2 also issued under 26
U.S.C. 6103(n).; Section 301.6103(n)-2 also issued under 26 U.S.C. 6103(q).; Section 301.6103(n)}-2T also issued under 26
U.S.C. 6103(n).; Section 301.6103(p)(2)(B)}-1 also issued under 26 U.S.C. 6103(p)(2).; Section 301.6103(p)(2)(B)-IT also
issued under 26 U.S.C. 6103(p)(2).; Sections 301.6103(p)(4)-1 and 301.6103(p)(7)-1T also issued under 26 U.S.C. 6103(p)(4)
and (7) and (q).; Section 301.6104(a)-6(d) is also issued under 5 U.S.C. 552.; Section 301.6104(b)-1(d)(4) is also issued under
5 U.S.C. 552.; Section 301.6104(d)-1(d)(3)(i) is also issued under 5 U.S.C. 552.; Section 301.6104(d)-2 also issued under 26
U.S.C. 6104(d)(3).; Section 301.6104(d)-3 also issued under 26 U.S.C. 6104(d)(3).; Section 301.6104(d)—4 also issued under
26 U.S.C. 6104(e)(3).; Section 301.6104(d)-5 also issued under 26 U.S.C. 6104(e)(3).; Section 301.6109-1 also issued under
26 U.S.C. 6109 (a), (c), and (d).; Section 301.6109-3 also issued under 26 U.S.C. 6109.; Section 301.6111-1T also issued
under 26 U.S.C. 6111.; Section 301.6111-2T also issued under 26 U.S.C. 6111(f)(4).; Section 301.6111-3 also issued under 26
U.S.C.6111.; Section301.6111-3T also issued under 26 U.S.C. 6111.; Section 301.6112—1T also issued under 26 U.S.C.6112,;
Section 301.6114—1 also issued under 26 U.S.C. 6114.; Section 301.6222(a)-1T also issued under 26 U.S.C. 6230(k).; Section
301.6222(a)-2T also issued under 26 U.S.C. 6230(k).; Section 301.6222(b)-1T also issued under 26 U.S.C. 6230(k).; Section
301.6222(b)-2T also issued under 26 U.S.C. 6230(k).; Section 301.6222(b)-3T also issued under 26 U.S.C. 6230 (i) and (k).

Section 301.6223(a)-1T also issued under 26 U.S.C. 6230(k).; Section 301.6223(a)-2T also issued under 26 U.S.C. 6230(k).;
Section 301.6223(b)-1T also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6223(b)-2T also issued under 26 U.S.C.
6230(k).; Section 301.6223(c)-1T also issued under 26 U.S.C. 6223(c) and 6230 (i) and (k).; Section 301.6223(e)-1T also
issued under 26 U.S.C. 6230(k).; Section 301.6223(e)-2T also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6223(f)-
1T also issued under 26 U.S.C. 6230(k).; Section 301.6223(g)-1T also issued under 26 U.S.C. 6223(g) and 6230 (i) and (k).;
Section 301.6223(h)-1T also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6224(a)-1T also issued under 26 U.S.C.
6230(k).; Section 301.6224(b)-1T also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6224(c)-1T also issued under 26
U.S.C. 6230 (i) and (k).; Section 301.6224(c)-2T also issued under 26 U.S.C. 6230(k).; Section 301.6224(c)-3T also issued
under 26 U.S.C. 6230 (i) and (k).; Section 301.6226(a)-1T also issued under 26 U.S.C. 6230(k).; Section 301.6226(b)-1T also
issued under 26 U.S.C. 6230(k).; Section 301.6226(e)}-1T also issued under 26 U.S.C. 6230(k).; Section 301.6226(f)-1T also
issued under 26 U.S.C. 6230(k).; Section 301.6229(c)(2)~1 is also issued under 26 U.S.C. 6230(k).; Section 301.6229(c)(2)-1T
is also issued under 26 U.S.C. § 6230(k).; Section 301.6231(a)(6)-1T also issued under 26 U.S.C. 6230(k).; Section 301.6231(a)
(7)-1 also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6231(a)(7)-2 also issued under 26 U.S.C. 6230 (i) and (k).;
Section 301.6231(a)(12)-1T also issued under 26 U.S.C. 6230(k) and 6231(a)(12).; Section 301.6231(c)-1 also issued under
26 U.S.C. 6231(c)(1) and (3).; Section 301.6231(c)-2 also issued under 26 U.S.C. 6231(c)(1) and (3).; Section 301.6231(c)-3T
also issued under 26 U.S.C. 6230(k) and 6231(c).; Section 301.6231(c)—4T also issued under 26 U.S.C. 6230(k) and 6231(c).;
Section 301.6231(c)-5T also issued under 26 U.S.C. 6230(k) and 623 1(c).; Section 301.6231(c)-6T also issued under 26 U.S.C.
6230(k) and 6231(c).; Section 301.6231(c)-7T also issued under 26 U.S.C. 6230(k) and 6231(c).; Section 301.6231(c)-8T
also issued under 26 U.S.C. 6230(k) and 6231(c).; Section 301.6231(d)~1T also issued under 26 U.S.C. 6230(k).; Section
301.6231(e)-1T also issued under 26 U.S.C. 6230(k).; Section 301.6231(e)-2T also issued under 26 U.S.C. 6230(k).; Section
301.6231(f)-1T also issued under 26 U.S.C. 6230 (i) and (k) and 6231(f).; Section 301.6233-1T also issued under 26 U.S.C.
6230(k) and 6233.; Section 301.6241—1T also issued under 26 U.S.C. 6241.; Section 301.6245-1T also issued under 26 U.S.C.
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6245.; Section 301.6311-2 also issued under 26 U.S.C. 6311.; Section 301.6323(f)—(1)(c) also issued under 26 U.S.C. 6323(f)
(3).; Section 301.6325—1T also issued under 26 U.S.C. 6326.; Section 301.6343-1 also issued under 26 U.S.C. 6343.; Section
301.6343-2 also issued under 26 U.S.C. 6343.; Section 301.6402-3 also issued under 95 Stat. 357 amending 88 Stat. 2351 ;
Section 301.6402—7 also issued under 26 U.S.C. 6402(i) and 6411(c).; Section 301.6404-2 also issued under 26 U.S.C. 6404.;
Section 301.6404-3 also issued under 26 U.S.C. 6404()(3).; Section 301.6621-1 also issued under 26 U.S.C. 6230(k).

Section 301.6689—IT also issued under 26 U.S.C. 6689(a).; Section 301.7216-2, paragraphs (0) and (p) also issued under
26 U.S.C. 7216(b)(3).; Section 301.7216-3T also issued under 26 U.S.C. 7216.; Section 301.7502-1 also issued under 26
U.S.C. 7502.; Section 301.7502-2 also issued under 26 U.S.C. 7502.; Section 301.7507-1 also issued under 26 U.S.C. 597
Section 301.7507-9 also issued under 26 U.S.C. 597.; Section 301.7508-1 also issued under 26 U.S.C. 7508(a)(1)(K).; Section
301.7508A~1 also issued under 26 U.S.C. 7508(a)(1)(K) and 7508A(a).; Section 301.7605-1 also issued under Section 6228(b)
of the Technical and Miscellaneous Revenue Act of 1988.; Section 301.7623-1 also issued under 26 U.S.C. 7623.; Section
301.7624—1 also issued under 26 U.S.C. 7624.; Sections 301.7701(b)-1 through 301.7701(b}-9 also issued under 26 U.S.C.
7701(b)(11).; Section 301.7701(i)}-1(g)(1) also issued under 26 U.S.C. 7701(i)(2)(D).; Section 301.7701(i)}—4(b) also issued
under 26 U.S.C. 7701(1)(3).; Section 301.9000-1 also issued under 5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.; Section
301.9000-2 also issued under 5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.; Section 301.9000-3 also issued under 5 U.S.C.
301 and 26 U.S.C. 6103(q) and 7804.; Section 301.9000—4 also issued under 5 U.S.C, 301 and 26 U.S.C. 6103(q) and 7804.;
Section 301.9000-5 also issued under 5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.; Section 301.9000-6 also issued under
5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.; Section 301.9100~-1T also issued under 26 U.S.C. 6081.; Section 301.9100-
2T also issued under 26 U.S.C. 6081.; Section 301.9100-3T also issued under 26 U.S.C. 6081.; Section 301.9100-4T also
issued under 26 U.S.C. 168(f)(8)(G).; Section 301.9100-7T also issued under 26 U.S.C. 42, 48, 56, 83, 141, 142, 143, 145,
147, 165, 168, 216, 263, 263 A, 448, 453C, 468B, 469, 474, 585, 616, 617, 1059, 2632, 2652, 3121, 4982, 7701; and under
the Tax Reform Act of 1986, 100 Stat. 2746, sections 203, 204, 243, 311, 646, 801, 806, 905, 1704, 1801, 1802, and 1804.;
Section 301.9100-8 also issued under 26 U.S.C. 1(i)(7), 41(h), 42(b)(2)(A)(i1), 42(d)(3), 42(f)(1), 42(g)(3), 42(1)(2)(B), 42()(5)
(B), 121(d)(9), 142(i)(2), 165(1), 168(b)(2), 219(g)(4), 245(a)(10), 263A(d)(1), 263A(d)(3)(B), 263 A(h), 460(b)(3), 643(g)(2),
831(b)(2)(A), 835(a), 865(f), 865(g)(3), 865(h)(2), 904(g)(10), 2056(b)(7)(c)(ii), 2056 A(d), 2523(f)(6)(B), 3127, and 7520(a);
the Technical and Miscellaneous Revenue Act of 1988, 102 Stat. 3324 [So in original; probably should read “102 Stat. 3342".],
sections 1002(a)(23)(B), 1005(c)(11), 1006(d)(15), 1006()(1)(C), 1006(t)(18)(B), 1012(n)(3), 1014(c)(1), 1014(c)(2), 2004(j)
(1), 2004(m)(5), 5012(e)(4), 6181(c)(2), and 6277; and under the Tax Reform Act of 1986, 100 Stat. 2746, section 905(a).;
Sections 301.9100-9T, 301.9100-10T and 301.9100-11T also issued under 26 U.S.C. 1103 (g) and (h) and 6158(a).; Sections
301.9100-13T, 301.9100-14T and 301.9100-15T also issued under 26 U.S.C. 108(d)(8) and 1017(b)(3)(E).; Section 301.9100-
16T also issued under 26 U.S.C. 463(d).

Notes of Decisions (2)

Current through April 18, 2013; 78 FR 23456.

End of Document © 2013 Thomson Reuters. No claim to original U.S, Government Works.
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Code of Federal Regulations
Title 26. Internal Revenue
Chapter I. Internal Revenue Service, Department of the Treasury,
Subchapter F. Procedure and Administration
Part 301. Procedure and Administration (Refs & Annos)
Crimes, Other Offenses, and Forfeitures
Crimes
General Provisions

26 C.F.R. § 301.7216-2, Treas. Reg. § 301.7216-2
§ 301.7216-2 Permissible disclosures or uses without consent of the taxpayer.

Effective: December 28, 2012
Currentness

(a) Disclosure pursuant to other provisions of the Internal Revenue Code. The provisions of section 7216(a) and §
301.7216-1 shall not apply to any disclosure of tax return information if the disclosure is made pursuant to any other provision
of the Internal Revenue Code or the regulations thereunder.

(b) Disclosures to the IRS. The provisions of section 7216(a) and § 301.7216-1 shall not apply to any disclosure of tax return
information to an officer or employee of the IRS.

(c) Disclosures or uses for preparation of a taxpayer's return--(1) Updating Taxpayers' Tax Return Preparation
Software. If a tax return preparer provides software to a taxpayer that is used in connection with the preparation or filing of a
tax return, the tax return preparer may use the taxpayer's tax return information to update the taxpayer's software for the purpose
of addressing changes in IRS forms, e-file specifications and administrative, regulatory and legislative guidance or to test and
ensure the software's technical capabilities without the taxpayer's consent under § 301.7216-3.

(2) Tax return preparers located within the same firm in the United States. If a taxpayer furnishes tax return
information to a tax return preparer located within the United States, including any territory or possession of the United
States, an officer, employee, or member of a tax return preparer may use the tax return information, or disclose the tax
return information to another officer, employee, or member of the same tax return preparer, for the purpose of performing
services that assist in the preparation of, or assist in providing auxiliary services in connection with the preparation of, the
taxpayer's tax return. If an officer, employee, or member to whom the tax return information is to be disclosed is located
outside of the United States or any territory or possession of the United States, the taxpayer's consent under § 301.7216—
3 prior to any disclosure is required.

(3) Furnishing tax return information to tax return preparers located outside the United States. If a taxpayer initially
furnishes tax return information to a tax return preparer located outside of the United States or any territory or possession
of the United States, an officer, employee, or member of a tax return preparer may use tax return information, or disclose
any tax return information to another officer, employee, or member of the same tax return preparer, for the purpose
of performing services that assist in the preparation of, or assist in providing auxiliary services in connection with the
preparation of, the tax return of a taxpayer by or for whom the information was furnished without the taxpayer's consent
under § 301.7216-3.
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(4) Examples. The following examples illustrate this paragraph (c):

Example 1. Preparer P provides tax return preparation software to Taxpayer T for T to use in the preparation of its 2009 income
tax return. For the 2009 tax year, and using T's tax return information furnished while registering for the software, P would like
to update the tax return preparation software that T is using to account for last minute changes made to the tax laws for the 2009
tax year. P is not required to obtain T's consent to update the tax return preparation software. P may perform a software update
regardless of whether the software update will affect T's particular return preparation activities.

Example 2. T is a client of Firm, which is a tax return preparer. E, an employee at Firm's State A office, receives tax return
information from T for use in preparing T's income tax return. E discloses the tax return information to P, an employee in Firm's
State B office; P uses the tax return information to process T's income tax return. Firm is not required to receive T's consent
under § 301.7216-3 prior to E's disclosure of T's tax return information to P because the tax return information is disclosed to
an employee employed by the same tax return preparer located within the United States.

Example 3. Same facts as Example 2 except T's tax return information is disclosed to FE who is located in Firm's Country F
office. FE uses the tax return information to process T's income tax return. After processing, FE returns the processed tax return
information to E in Firm's State A office. Because FE is outside of the United States, Firm is required to obtain T's consent
under § 301.7216-3 prior to E's disclosure of T's tax return information to FE.

Example 4. T, Firm's client, is temporarily located in Country F. She initially furnishes her tax return information to employee
FE in Firm's Country F office for the purpose of having Firm prepare her U.S. income tax return. FE makes the substantive
determinations concerning T's tax liability and forwards T's tax return information to FP, an employee in Firm's Country P
office, for the purpose of processing T's tax return information. FP processes the return information and forwards it to Partner at
Firm's State A office in the United States for review and delivery to T. Because T initially furnished the tax return information
to a tax return preparer outside of the United States, T's prior consent for disclosure or use under § 301.7216-3 was not required.
An officer, employee, or member of Firm in the United States may use T's tax return information or disclose the tax return
information to another officer, employee, or member of Firm without T's prior consent under § 301.7216-3 as long as any
disclosure or use of T's tax return information is within the United States. Firm is required to receive T's consent under §
301.7216-3 prior to any subsequent disclosure of T's tax return information to a tax return preparer located outside of the
United States.

(d) Disclosures to other tax return preparers--(1) Preparer-to-preparer disclosures. Except as limited in paragraph (d)
(2) of this section, an officer, employee, or member of a tax return preparer may disclose tax return information of a taxpayer
to another tax return preparer (other than an officer, employee, or member of the same tax return preparer) located in the
United States (including any territory or possession of the United States) for the purpose of preparing or assisting in preparing
a tax return, or obtaining or providing auxiliary services in connection with the preparation of any tax return, so long as the
services provided are not substantive determinations or advice affecting the tax liability reported by taxpayers. A substantive
determination involves an analysis, interpretation, or application of the law. The authorized disclosures permitted under this
paragraph (d)(1) include one tax return preparer disclosing tax return information to another tax return preparer for the purpose
of having the second tax return preparer transfer that information to, and compute the tax liability on, a tax return of the taxpayer
by means of electronic, mechanical, or other form of tax return processing service. The authorized disclosures permitted under
this paragraph (d)(1) also include disclosures by a tax return preparer to an Authorized IRS e-file Provider for the purpose of
electronically filing the return with the IRS. Authorized disclosures also include disclosures by a tax return preparer to a second
tax return preparer for the purpose of making information concerning the return available to the taxpayer. This would include, for
example, whether the return has been accepted or rejected by the IRS, or the status of the taxpayer's refund. Except as provided
in paragraph (c) of this section, a tax return preparer may not disclose tax return information to another tax return preparer for
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the purpose of the second tax return preparer providing substantive determinations without first receiving the taxpayer's consent
in accordance with the rules under § 301.7216-3.

(2) Disclosures to contractors. A tax return preparer may disclose tax return information to a person under contract with
the tax return preparer in connection with the programming, maintenance, repair, testing, or procurement of equipment or
software used for purposes of tax return preparation only to the extent necessary for the person to provide the contracted
services, and only if the tax return preparer ensures that all individuals who are to receive disclosures of tax return
information receive a written notice that informs them of the applicability of sections 6713 and 7216 to them and describes
the requirements and penalties of sections 6713 and 7216. Contractors receiving tax return information pursuant to this
section are tax return preparers under section 7216 because they are performing auxiliary services in connection with tax
return preparation. See § 301.7216-1(b)(2)(i)(B) and (D).

(3) Examples. The following examples illustrate this paragraph (d):

Example 1. E, an employee at Firm's State A office, receives tax return information from T for Firm's use in preparing T's income
tax return. E makes substantive determinations and forwards the tax return information to P, an employee at Processor; Processor
is located in State B. P places the tax return information on the income tax return and furnishes the finished product to E. E is not
required to receive T's prior consent under § 301.7216-3 before disclosing T's tax return information to P because Processor's
services are not substantive determinations and the tax return information remained in the United States at Processor's State B
office during the entire course of the tax return preparation process.

Example 2. Firm, a tax return preparer, offers income tax return preparation services. Firm's contract with its software provider,
Contractor, requires Firm to periodically randomly select certain taxpayers' tax return information solely for the purpose of
testing the reliability of the software sold to Firm. Under its agreement with Contractor, Firm discloses tax return information to
Contractor's employee, C, who services Firm's contract without providing Contractor or C with a written notice that describes
the requirements of and penalties under sections 7216 and 6713. C uses the tax return information solely for quality assurance
purposes. Firm's disclosure of tax return information to C was an impermissible disclosure because Firm failed to ensure that
C received a written notice that describes the requirements and penalties of sections 7216 and 6713.

Example 3. E, an employee of Firm in State A in the United States, receives tax return information from T for use.in preparing T's
income tax return. After E enters T's tax return information into Firm's computer, that information is stored on a computer server
that is physically located in State A. Firm contracts with Contractor, located in Country F, to prepare its clients' tax returns. FE,
an employee of Contractor, uses a computer in Country F and inputs a password to view T's income tax information stored on
the computer server in State A to prepare T's tax return. A computer program permits FE to view T's tax return information, but
prohibits FE from downloading or printing out T's tax return information from the computer server. Because Firm is disclosing
T's tax return information outside of the United States, Firm is required to obtain T's consent under § 301.7216-3 prior to the
disclosure to FE. As provided in § 301.7216-3(b)(5), however, Firm may not obtain consent to disclose T's social security
number (SSN) to a tax return preparer located outside of the United States or any territory or possession of the United States.

Example 4. A, an employee at Firm A, receives tax return information from T for Firm's use in preparing T's income tax return.
A forwards the tax return information to B, an employee at another firm, Firm B, to obtain advice on the issue of whether T
may claim a deduction for a certain business expense. A is required to receive T's prior consent under § 301.7216-3 before
disclosing T's tax return information to B because B's services involve a substantive determination affecting the tax liability
that T will report.
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(e) Disclosure or use of information in the case of related taxpayers. (1) In preparing a tax return of a second taxpayer, a tax
return preparer may use, and may disclose to the second taxpayer in the form in which it appears on the return, any tax return
information that the tax return preparer obtained from a first taxpayer if--

(i) The second taxpayer is related to the first taxpayer within the meaning of paragraph (e)(2) of this section;

(ii) The first taxpayer's tax interest in the information is not adverse to the second taxpayer's tax interest in the information;
and

(iii) The first taxpayer has not expressly prohibited the disclosure or use.

(2) For purposes of paragraph (e)(1)(i) of this section, a taxpayer is related to another taxpayer if they have any one of the
following relationships: Husband and wife, child and parent, grandchild and grandparent, partner and partnership, trust
or estate and beneficiary, trust or estate and fiduciary, corporation and shareholder, or members of a controlled group of
corporations as defined in section 1563.

(3) See § 301.7216-3 for disclosure or use of tax return information of the taxpayer in preparing the tax return of a second
taxpayer when the requirements of this paragraph are not satisfied.

(f) Disclosure pursuant to an order of a court, or an administrative order, demand, request, summons or subpoena
which is issued in the performance of its duties by a Federal or State agency, the United States Congress, a professional
association ethics committee or board, or the Public Company Accounting Oversight Board. The provisions of section
7216(a) and § 301.7216-1 will not apply to any disclosure of tax return information if the disclosure is made pursuant to any
one of the following documents:

(1) The order of any court of record, Federal, State, or local.

(2) A subpoena issued by a grand jury, Federal or State.

(3) A subpoena issued by the United States Congress.

(4) An administrative order, demand, summons or subpoena that is issued in the performance of its duties by--

(i) Any Federal agency as defined in 5 U.S.C. 551(1) and 5 U.S.C. 552(f), or

(ii) A State agency, body, or commission charged under the laws of the State or a political subdivision of the State with
the licensing, registration, or regulation of tax return preparers.
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(5) A written request from a professional association ethics committee or board investigating the ethical conduct of the
tax return preparer.

(6) A written request from the Public Company Accounting Oversight Board in connection with an inspection under section
104 of the Sarbanes—Oxley Act of 2002, 15 U.S.C. 7214, or an investigation under section 105 of such Act, 15 U.S.C.
7215, for use in accordance with such Act.

(g) Disclosure for use in securing legal advice, Treasury investigations or court proceedings. A tax return preparer may
disclose tax return information--

(1) To an attorney for purposes of securing legal advice;

(2) To an employee of the Treasury Department for use in connection with any investigation of the tax return preparer
(including investigations relating to the tax return preparer in its capacity as a practitioner) conducted by the IRS or the
Treasury Department; or

(3) To any officer of a court for use in connection with proceedings involving the tax return preparer (including proceedings
involving the tax return preparer in its capacity as a practitioner), or the return preparer's client, before the court or before
any grand jury that may be convened by the court,

(h) Certain disclosures by attorneys and accountants. The provisions of section 7216(a) and § 301.7216-1 shall not apply
to any disclosure of tax return information permitted by this paragraph (h).

(1)(i) A tax return preparer who is lawfully engaged in the practice of law or accountancy and prepares a tax return for
a taxpayer may use the taxpayer's tax return information, or disclose the information to another officer, employee or
member of the tax return preparer's law or accounting firm, consistent with applicable legal and ethical responsibilities,
who may use the tax return information for the purpose of providing other legal or accounting services to the taxpayer. As
an example, a lawyer who prepares a tax return for a taxpayer may use the tax return information of the taxpayer for, or
in connection with, rendering legal services, including estate planning or administration, or preparation of trial briefs or
trust instruments, for the taxpayer or the estate of the taxpayer. In addition, the lawyer who prepared the tax return may
disclose the tax return information to another officer, employee or member of the same firm for the purpose of providing
other legal services to the taxpayer. As another example, an accountant who prepares a tax return for a taxpayer may
use the tax return information, or disclose it to another officer, employee or member of the firm, for use in connection
with the preparation of books and records, working papers, or accounting statements or reports for the taxpayer. In the
normal course of rendering the legal or accounting services to the taxpayer, the attorney or accountant may make the tax
return information available to third parties, including stockholders, management, suppliers, or lenders, consistent with the
applicable legal and ethical responsibilities, unless the taxpayer directs otherwise. For rules regarding disclosures outside
of the United States, see § 301.7216-2(c) and (d).

(ii) A tax return preparer's law or accounting firm does not include any related or affiliated firms. For example, if law firm
A is affiliated with law firm B, officers, employees and members of law firm A must receive a taxpayer's consent under §
301.7216-3 before disclosing the taxpayer's tax return information to an officer, employee or member of law firm B.
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(2) A tax return preparer who is lawfully engaged in the practice of law or accountancy and prepares a tax return for a
taxpayer may, consistent with the applicable legal and ethical responsibilities, take the tax return information into account,
and may act upon it, in the course of performing legal or accounting services for a client other than the taxpayer, or disclose
the information to another officer, employee or member of the tax return preparer's law or accounting firm to enable that
other officer, employee or member to take the information into account, and act upon it, in the course of performing legal
or accounting services for a client other than the taxpayer. This is permissible when the information is, or may be, relevant
to the subject matter of the legal or accounting services for the other client, and consideration of the information by those
performing the services is necessary for the proper performance of the services. In no event, however, may the tax return
information be disclosed to a person who is not an officer, employee or member of the law or accounting firm, unless
the disclosure is exempt from the application of section 7216(a) and § 301.7216-1 by reason of another provision of §§
301.7216-2 or 301.7216-3.

(3) Examples. The application of this paragraph may be illustrated by the following examples:

Example 1. A, a member of an accounting firm, renders an opinion on a financial statement of M Corporation that is part of a
registration statement filed with the Securities and Exchange Commission. After the registration statement is filed, but before
its effective date, B, a member of the same accounting firm, prepares an income tax return for N Corporation. In the course of
preparing N's income tax return, B discovers that N does business with M and concludes that the information given by N should
be considered by A to determine whether the financial statement opined on by A contains an untrue statement of material fact
or omits a material fact required to keep the statement from being misleading. B discloses to A the tax return information of N
for this purpose. A determines that there is an omission of material fact and that an amended statement should be filed. A so
advises M and the Securities and Exchange Commission. A explains that the omission was revealed as a result of confidential
information that came to A's attention after the statement was filed, but A does not disclose the identity of the taxpayer or the
tax return information itself. Section 7216(a) and § 301.7216-1 do not apply to B's disclosure of N's tax return information
to A and A's use of the information in advising M and the Securities and Exchange Commission of the necessity for filing an
amended statement. Section 7216(a) and § 301.7216-1 would apply to a disclosure of N's tax return information to M or to the
Securities and Exchange Commission unless the disclosure is exempt from the application of section 7216(a) and § 301.7216—
1 by reason of another provision of either this section or § 301.7216-3.

Example 2. A, a member of an accounting firm, is conducting an audit of M Corporation, and B, a member of the same
accounting firm, prepares an income tax return for D, an officer of M. In the course of preparing the return, B obtains information
from D indicating that D, pursuant to an arrangement with a supplier doing business with M, has been receiving from the supplier
a percentage of the amounts that the supplier invoices to M. B discloses this information to A who, acting upon it, searches
in the course of the audit for indications of a kickback scheme. As a result, A discovers information from audit sources that
independently indicate the existence of a kickback scheme. Without revealing the tax return information A has received from B,
A brings to the attention of officers of M the audit information indicating the existence of the kickback scheme. Section 7216(a)
and § 301.7216-1 do not apply to B's disclosure of D's tax return information to A, A's use of D's information in the course
of the audit, and A's disclosure to M of the audit information indicating the existence of the kickback scheme. Section 7216(a)
and § 301.7216-1 would apply to a disclosure to M, or to any other person not an employee or member of the accounting firm,
of D's tax return information furnished to B.

(i) Corporate fiduciaries. A trust company, trust department of a bank, or other corporate fiduciary that prepares a tax return
for a taxpayer for whom it renders fiduciary, investment, or other custodial or management services may, unless the taxpayer
directs otherwise--
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(1) Disclose or use the taxpayer's tax return information in the ordinary course of rendering such services to or for the
taxpayer; or

(2) Make the information available to the taxpayer's attorney, accountant, or investment advisor.

(j) Disclosure to taxpayer's fiduciary. If, after furnishing tax return information to a tax return preparer, the taxpayer dies
or becomes incompetent, insolvent, or bankrupt, or the taxpayer's assets are placed in conservatorship or receivership, the
tax return preparer may disclose the information to the duly appointed fiduciary of the taxpayer or his estate, or to the duly
authorized agent of the fiduciary.

(k) Disclosure or use of information in preparation or audit of State or local tax returns or assisting a taxpayer with
foreign country tax obligations. The provisions of paragraphs (c) and (d) of this section shall apply to the disclosure by any tax
return preparer of any tax return information in the preparation of, or in connection with the preparation of, any tax return of the
taxpayer under the law of any State or political subdivision thereof, of the District of Columbia, of any territory or possession
of the United States, or of a country other than the United States. The provisions of section 7216(a) and § 301.7216-1 shall
not apply to the use by any tax return preparer of any tax return information in the preparation of, or in connection with the
preparation of, any tax return of the taxpayer under the law of any State or political subdivision thereof, of the District of
Columbia, of any territory or possession of the United States, or of a country other than the United States. The provisions of
section 7216(a) and § 301.7216-1 shall not apply to the disclosure or use by any tax return preparer of any tax return information
in the audit of, or in connection with the audit of, any tax return of the taxpayer under the law of any State or political subdivision
thereof, the District of Columbia, or any territory or possession of the United States.

(I) Payment for tax preparation services. A tax return preparer may use and disclose, without the taxpayer's written consent,
tax return information that the taxpayer provides to the tax return preparer to pay for tax preparation services to the extent
necessary to process or collect the payment. For example, if the taxpayer gives the tax return preparer a credit card to pay for
tax preparation services, the tax return preparer may disclose the taxpayer's name, credit card number, credit card expiration
date, and amount due for tax preparation services to the credit card company, as necessary, to process the payment. Any tax
return information that the taxpayer did not give the tax return preparer for the purpose of making payment for tax preparation
services may not be used or disclosed by the tax return preparer without the taxpayer's prior written consent, unless otherwise
permitted under another provision of this section.

(m) Retention of records. A tax return preparer may retain tax return information of a taxpayer, including copies of tax returns,
in paper or electronic format, prepared on the basis of the tax return information, and may use the information in connection
with the preparation of other tax returns of the taxpayer or in connection with an examination by the Internal Revenue Service
of any tax return or subsequent tax litigation relating to the tax return. The provisions of paragraph (n) of this section regarding
the transfer of a taxpayer list also apply to the transfer of any records and related papers to which this paragraph applies.

(n) Lists for solicitation of tax return preparation business. (1) A tax return preparer, other than a person who is a tax return
preparer solely because the person provides auxiliary services as defined in § 301.7216-1(b)(2)(iii), may compile and maintain
a separate list containing solely items of tax return information. The following items of tax return information are permissible:
The names, mailing addresses, email addresses, phone numbers, taxpayer entity classification (including “individual” or the
specific type of business entity), and income tax return form number (for example, Form 1040-EZ) of taxpayers whose tax
returns the tax return preparer has prepared or processed. The Internal Revenue Service may issue guidance, by publication
in the Internal Revenue Bulletin (see § 601.601(d)(2)(ii)(b) of this chapter), describing other types of information that may be
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included in a list compiled and maintained pursuant to this paragraph. This list may be used by the compiler solely to contact
the taxpayers on the list for the purpose of providing tax information and general business or economic information or analysis
for educational purposes, or soliciting additional tax return preparation services. The list may not be used to solicit any service
or product other than tax return preparation services. The compiler of the list may not transfer the taxpayer list, or any part
thereof, to any other person unless the transfer takes place in conjunction with the sale or other disposition of the compiler's tax
return preparation business. Due diligence conducted prior to a proposed sale of a compiler's tax return preparation business is
in conjunction with the sale or other disposition of a compiler's tax return preparation business and will not constitute a transfer
of the list if conducted pursuant to a written agreement that requires confidentiality of the tax return information disclosed and
expressly prohibits the further disclosure or use of the tax return information for any purpose other than that related to the
purchase of the tax return preparation business. A person who acquires a taxpayer list, or a part thereof, in conjunction with a
sale or other disposition of a tax return preparation business falls under the provisions of this paragraph with respect to the list.
The term list, as used in this paragraph (n), includes any record or system whereby the types of information expressly authorized
for inclusion in a taxpayer list pursuant to the terms of this paragraph (n) are retained. The provisions of this paragraph (n) also
apply to the transfer of any records and related papers to which this paragraph (n) applies.

(2) Examples. The following examples illustrate this paragraph (n):

Example 1. Preparer A is a tax return preparer as defined by § 301.7216-1(b)(2)(i)(A). Preparer A's office is located in southeast
Pennsylvania, and Preparer A prepares federal and state income tax returns for taxpayers who live in Pennsylvania, New Jersey,
Maryland, and Delaware. Preparer A maintains a list of taxpayer clients containing the information allowed by this paragraph
(n). Preparer A provides quarterly state income tax information updates to his individual taxpayer clients by email or U.S. mail.
To ensure that his clients only receive the information updates that are relevant to them, Preparer A uses his list to direct his
outreach efforts towards the relevant clients by searching his list to filter it by zip code and income tax return form number
(Form 1040 and corresponding state income tax return form number). Preparer A may use the list information in this manner
without taxpayer consent because he is providing tax information for educational or informational purposes and is targeting
clients based solely upon tax return information that is authorized by this paragraph (n) (by zip code, which is part of a taxpayer's
address, and by income tax return form number). Without taxpayer consent, Preparer A also may deliver this information to his
clients by email, U.S. mail, or other method of delivery that uses only information authorized by this paragraph (n).

Example 2. Preparer B is a tax return preparer as defined by § 301.7216-1(b)(2)(i)(A). Preparer B maintains a list of taxpayer
clients containing the information allowed by this paragraph (n). Preparer B provides monthly federal income tax information
updates in the form of a newsletter to all of her taxpayer clients by email or U.S. mail. When Preparer B hires a new employee
who participates or assists in tax return preparation, she announces that hire in the newsletter for the month that follows the
hiring. Each announcement includes a photograph of the new employee, the employee's name, the employee's telephone number,
a brief listing of the employee's qualifications, and a brief listing of the employee's employment responsibilities. Preparer B
may use the tax return information described in this paragraph (n) in this manner without taxpayer consent because she is
providing tax information for educational or informational purposes to provide general federal income tax information updates,
Preparer B may include the new employee announcements in the form described because this is considered tax information
for informational purposes, provided the announcements do not contain solicitations for non-tax return preparation services,
Without taxpayer consent, Preparer B also may deliver this information to her clients by email, U.S. mail, or other method of
delivery that uses only information authorized by this paragraph (n).

(o) Producing statistical information in connection with tax return preparation business. (1) A tax return preparer may
use tax return information, subject to the limitations specified in this paragraph (o), to produce a statistical compilation of
data described in § 301.7216—1(b)(3)(i)(B). The purpose for and disclosure or use of the statistical compilation requiring data
acquired during the tax return preparation process must relate directly to the internal management or support of the tax return
preparer's tax return preparation business, or to bona fide research or public policy discussions concerning state or federal
taxation. A tax return preparer may not disclose the statistical compilation, or any part thereof, to any other person unless
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disclosure of the statistical compilation is anonymous as to taxpayer identity, does not disclose an aggregate figure containing
data from fewer than ten tax returns, and is in direct support of the tax return preparer's tax return preparation business or of
bona fide research or public policy discussions concerning state or federal taxation. A statistical compilation is anonymous as
to taxpayer identity if it is in a form which cannot be associated with, or otherwise identify, directly or indirectly, a particular
taxpayer. For purposes of this paragraph, marketing and advertising is in direct support of the tax return preparer's tax return
preparation business provided the marketing and advertising is not false, misleading, or unduly influential. This paragraph,
however, does not authorize the disclosure or use in marketing or advertising of any statistical compilations, or part thereof, that
identify dollar amounts of refunds, credits, or deductions associated with tax returns, or percentages relating thereto, whether or
not the data are statistical, averaged, aggregated, or anonymous. Disclosures made in support of fundraising activities conducted
by volunteer return preparation programs and other organizations described in section 501(c) of the Internal Revenue Code
(Code) in direct support of their tax return preparation businesses are not marketing and advertising under this paragraph.
A tax return preparer who produces a statistical compilation of data described in § 301.7216-1(b)(3)(i)(B) may disclose the
compilation to comply with financial accounting or regulatory reporting requirements whether or not the statistical compilation
is anonymous as to taxpayer identity or discloses an aggregate figure containing data from fewer than ten tax returns.

(2) A tax return preparer may not sell or exchange for value a statistical compilation of data described in § 301.7216-1(b)
(3)(1)(B), in whole or in part, except in conjunction with the transfer of assets made pursuant to the sale or other disposition
of the tax return preparer's tax return preparation business. The provisions of paragraph (n) of this section regarding the
transfer of a taxpayer list also apply to the transfer of any statistical compilations of data to which this paragraph applies.
A person who acquires a statistical compilation, or a part thereof, pursuant to the operation of this paragraph (o) or in
conjunction with a sale or other disposition of a tax return preparation business is subject to the provisions of this paragraph
with respect to the compilation.

(3) Examples. The following examples illustrate this paragraph (o):

Example 1. Preparer A is a tax return preparer as defined by § 301.7216-1(b)(2)(i)(A). In 2009, A used tax return information
to produce a statistical compilation of data for both internal management purposes and to support A's tax return preparation
business. The statistical compilation included an aggregate figure containing the information that A prepared 32 S corporation
tax returns in 2009. In 2010, A decided to embark upon a new marketing campaign emphasizing its experience preparing small
business tax returns. In the campaign, A discloses the aggregate figure containing the number of S corporation tax returns
prepared in 2009. A's disclosure does not include any information that can be associated with or identify any specific taxpayers.
A may disclose the anonymous statistical compilation without taxpayer consent.

Example 2. Preparer B is a tax return preparer as defined by § 301.7216-1(b)(2)(i)(A). In 2010, in support of B's tax return
preparation business, B wants to advertise that the average tax refund obtained for its clients in 2009 was $2,800. B may not
disclose this information because it contains a statistical compilation reflecting average refund amounts.

Example 3. Preparer C is a tax return preparer as defined by § 301.7216-1(b)(2)(i)(A) and is a volunteer income tax assistance
program. In 2010, in support of C's tax return preparation business, C submits a grant application to a charitable foundation
to fund C's operations providing free tax return preparation services to low- and moderate-income families. In support of
C's request, C includes anonymous statistical data consisting of aggregated figures containing data from ten or more tax
returns showing that, in 2009, C provided services to 500 taxpayers, that 95 percent of the taxpayer population served by C
received the Earned Income Tax Credit (EITC), and that the average amount of the EITC received was $3,300. Despite the
fact that this information constitutes an average credit amount, C may disclose the information to the charitable foundation
because disclosures made in support of fundraising activities conducted by volunteer income tax assistance programs and other
organizations described in section 501(c) of the Code in direct support of their tax return preparation business are not considered
marketing and advertising for purposes of § 301.7216-2(0)(1).
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Example 4. Preparer D is a tax return preparer as defined by § 301.7216-1(b)(2)(i)(A). In December 2009, D produced an
anonymous statistical compilation of tax return information obtained during the 2009 filing season. In 2010, D wants to disclose
portions of the anonymous statistical compilation from aggregated figures containing data from ten or more tax returns in
connection with the marketing of its financial advisory and asset planning services. D is required to receive taxpayer consent
under § 301.7216-3 before disclosing the tax return information contained in the anonymous statistical compilation because
the disclosure is not being made in support of D's tax return preparation business.

(p) Disclosure or use of information for quality, peer, or conflict reviews. (1) The provisions of section 7216(a) and §
301.7216-1 shall not apply to any disclosure for the purpose of a quality or peer review to the extent necessary to accomplish
the review. A quality or peer review is a review that is undertaken to evaluate, monitor, and improve the quality and accuracy
of a tax return preparer's tax preparation, accounting, or auditing services. A quality or peer review may be conducted only by
attorneys, certified public accountants, enrolled agents, and enrolled actuaries who are eligible to practice before the Internal
Revenue Service, See Department of the Treasury Circular 230, 31 CFR part 10. Tax return information may also be disclosed
to persons who provide administrative or support services to an individual who is conducting a quality or peer review under
this paragraph (p), but only to the extent necessary for the reviewer to conduct the review. Tax return information gathered
in conducting a review may be used only for purposes of a review. No tax return information identifying a taxpayer may be
disclosed in any evaluative reports or recommendations that may be accessible to any person other than the reviewer or the
tax return preparer being reviewed. The tax return preparer being reviewed will maintain a record of the review, including the
information reviewed and the identity of the persons conducting the review. After completion of the review, no documents
containing information that may identify any taxpayer by name or identification number may be retained by a reviewer or by
the reviewer's administrative or support personnel.

(2) The provisions of section 7216(a) and § 301.7216-1 shall not apply to any disclosure necessary to accomplish a conflict
review. A conflict review is a review undertaken to comply with requirements established by any federal, state, or local
law, agency, board or commission, or by a professional association ethics committee or board, to either identify, evaluate,
or monitor actual or potential legal and ethical conflicts of interest that may arise when a tax return preparer is employed
or acquired by another tax return preparer, or to identify, evaluate, or monitor actual or potential legal and ethical conflicts
of interest that may arise when a tax return preparer is considering engaging a new client. Tax return information gathered
in conducting a conflict review may be used only for purposes of a conflict review. No tax return information identifying
a taxpayer may be disclosed in any evaluative reports or recommendations that may be accessible to any person other than
those responsible for identifying, evaluating, or monitoring legal and ethical conflicts of interest. No tax return information
identifying a taxpayer may be disclosed outside of the United States or a territory or possession of the United States unless
the disclosing and receiving tax return preparers have procedures in place that are consistent with good business practices
and designed to maintain the confidentiality of the disclosed tax return information.

(3) Any person (including administrative and support personnel) receiving tax return information in connection with a
quality, peer, or conflict review is a tax return preparer for purposes of sections 7216(a) and 6713(a). Tax return information
disclosed and used for purposes of a quality, peer, or conflict review shall not be disclosed or used for any other purpose.

(q) Disclosure to report the commission of a crime. The provisions of section 7216(a) and § 301.7216—1 shall not apply to
the disclosure of any tax return information to the proper Federal, State, or local official in order, and to the extent necessary,
to inform the official of activities that may constitute, or may have constituted, a violation of any criminal law or to assist the
official in investigating or prosecuting a violation of criminal law. A disclosure made in the bona fide but mistaken belief that
the activities constituted a violation of criminal law is not subject to section 7216(a) and § 301.7216-1.
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(r) Disclosure of tax return information due to a tax return preparer's incapacity or death. In the event of incapacity
or death of a tax return preparer, disclosure of tax return information may be made for the purpose of assisting the tax return
preparer or his legal representative (or the representative of a deceased tax return preparer's estate) in operating the business.
Any person receiving tax return information under the provisions of this paragraph (r) is a tax return preparer for purposes of
sections 7216(a) and 6713(a).

(s) Effective/applicability date. Paragraphs (n), (0), and (p) of this section apply to disclosures or uses of tax return information
occurring on or after December 28, 2012. All other paragraphs of this section apply to disclosures or uses of tax return
information occurring on or after January 1, 2009.
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Section 301.6223(a)-1T also issued under 26 U.S.C. 6230(k).; Section 301.6223(a)-2T also issued under 26 U.S.C. 6230(k).;
Section 301.6223(b)-1T also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6223(b)-2T also issued under 26 U.S.C.
6230(k).; Section 301.6223(c)-1T also issued under 26 U.S.C. 6223(c) and 6230 (i) and (k).; Section 301.6223(e)-1T also
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issued under 26 U.S.C. 6230(k).; Section 301.6223(e)-2T also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6223(f)-
1T also issued under 26 U.S.C. 6230(k).; Section 301.6223(g)-1T also issued under 26 U.S.C. 6223(g) and 6230 (i) and (k).;
Section 301.6223(h)-1T also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6224(a)-1T also issued under 26 U.S.C.
6230(k).; Section 301.6224(b)-1T also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6224(c)-1T also issued under 26
U.S.C. 6230 (i) and (k).; Section 301.6224(c)}-2T also issued under 26 U.S.C. 6230(k).; Section 301.6224(c)-3T also issued
under 26 U.S.C. 6230 (i) and (k).; Section 301.6226(a)}-1T also issued under 26 U.S.C. 6230(k).; Section 301.6226(b)-1T also
issued under 26 U.S.C. 6230(k).; Section 301.6226(e}-1T also issued under 26 U.S.C. 6230(k).; Section 301.6226(f)-1T also
issued under 26 U.S.C. 6230(k).; Section 301.6229(c)(2)-1 is also issued under 26 U.S.C. 6230(k).; Section 301.6229(c)(2}-1T
is also issued under 26 U.S.C. § 6230(k).; Section 301.6231(a)(6)-1T also issued under 26 U.S.C. 6230(k).; Section 301.6231(a)
(7)-1 also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6231(a)(7)-2 also issued under 26 U.S.C. 6230 (i) and (k).;
Section 301.6231(a)(12)-1T also issued under 26 U.S.C. 6230(k) and 6231(a)(12).; Section 301.6231(c)~1 also issued under
26 U.S.C. 6231(c)(1) and (3).; Section 301.6231(c)-2 also issued under 26 U.S.C. 6231(c)(1) and (3).; Section 301.6231(c)-3T
also issued under 26 U.S.C. 6230(k) and 623 1(c).; Section 301.6231(c)4T also issued under 26 U.S.C. 6230(k) and 6231(c).;
Section 301.6231(c)—5T also issued under 26 U.S.C. 6230(k) and 6231(c).; Section 301.6231(c)—6T also issued under 26 U.S.C.
6230(k) and 6231(c).; Section 301.6231(c)-7T also issued under 26 U.S.C. 6230(k) and 6231(c).; Section 301.6231(c)-8T
also issued under 26 U.S.C. 6230(k) and 6231(c).; Section 301.6231(d)-1T also issued under 26 U.S.C. 6230(k).; Section
301.6231(e)-1T also issued under 26 U.S.C. 6230(k).; Section 301.6231(e)-2T also issued under 26 U.S.C. 6230(k).; Section
301.6231(f)—1T also issued under 26 U.S.C. 6230 (i) and (k) and 6231(f).; Section 301.6233-1T also issued under 26 U.S.C.
6230(k) and 6233.; Section 301.6241-1T also issued under 26 U.S.C. 6241.; Section 301.6245-1T also issued under 26 U.S.C.
6245.; Section 301.6311-2 also issued under 26 U.S.C. 6311.; Section 301.6323(f)—(1)(c) also issued under 26 U.S.C. 6323(f)
(3).; Section 301.6325-1T also issued under 26 U.S.C. 6326.; Section 301.6343-1 also issued under 26 U.S.C. 6343.; Section
301.6343-2 also issued under 26 U.S.C. 6343.; Section 301.6402-3 also issued under 95 Stat. 357 amending 88 Stat. 2351 ;
Section 301.6402—7 also issued under 26 U.S.C. 6402(i) and 6411(c).; Section 301.6404-2 also issued under 26 U.S.C. 6404.;
Section 301.6404-3 also issued under 26 U.S.C. 6404(f)(3).; Section 301.6621-1 also issued under 26 U.S.C. 6230(k).

Section 301.6689—1T also issued under 26 U.S.C. 6689(a).; Section 301.7216-2, paragraphs (0) and (p) also issued under
26 U.S.C. 7216(b)(3).; Section 301.7216-3T also issued under 26 U.S.C. 7216.; Section 301.7502-1 also issued under 26
U.S.C. 7502.; Section 301.7502-2 also issued under 26 U.S.C. 7502.; Section 301.7507—1 also issued under 26 U.S.C. 597.;
Section 301.7507-9 also issued under 26 U.S.C. 597.; Section 301.7508-1 also issued under 26 U.S.C. 7508(a)(1)(K).; Section
301.7508 A—1 also issued under 26 U.S.C. 7508(a)(1)(K) and 7508A(a).; Section 301.7605~1 also issued under Section 6228(b)
of the Technical and Miscellaneous Revenue Act of 1988.; Section 301.7623-1 also issued under 26 U.S.C. 7623.; Section
301.7624—1 also issued under 26 U.S.C. 7624.; Sections 301.7701(b)-1 through 301.7701(b)-9 also issued under 26 U.S.C.
7701(b)(11).; Section 301.7701(i)-1(g)(1) also issued under 26 U.S.C. 7701(i)(2)(D).; Section 301.7701(i)}-4(b) also issued
under 26 U.S.C. 7701(i)(3).; Section 301.9000-1 also issued under 5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.; Section
301.9000-2 also issued under 5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.; Section 301.9000-3 also issued under 5 U.S.C.
301 and 26 U.S.C. 6103(q) and 7804.; Section 301.9000—4 also issued under 5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.;
Section 301.9000-5 also issued under 5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.; Section 301.9000-6 also issued under
5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.; Section 301.9100-1T also issued under 26 U.S.C. 6081.; Section 301.9100-
2T also issued under 26 U.S.C. 6081.; Section 301.9100-3T also issued under 26 U.S.C. 6081.; Section 301.9100-4T also
issued under 26 U.S.C. 168(f)(8)(G).; Section 301.9100-7T also issued under 26 U.S.C. 42, 48, 56, 83, 141, 142, 143, 145,
147, 165, 168, 216, 263, 263A, 448, 453C, 468B, 469, 474, 585, 616, 617, 1059, 2632, 2652, 3121, 4982, 7701; and under
the Tax Reform Act of 1986, 100 Stat. 2746, sections 203, 204, 243, 311, 646, 801, 806, 905, 1704, 1801, 1802, and 1804.;
Section 301.9100-8 also issued under 26 U.S.C. 1(i)(7), 41(h), 42(b)(2)(A)(ii), 42(d)(3), 42()(1), 42(g)(3), 42(i1)(2)(B), 42(j)(5)
(B), 121(d)(9), 142(i)(2), 165(1), 168(b)(2), 219(g)(4), 245(a)(10), 263A(d)(1), 263A(d)(3)(B), 263 A(h), 460(b)(3), 643(g)(2),
831(b)(2)(A), 835(a), 865(f), 865(g)(3), 865(h)(2), 904(g)(10), 2056(b)(7)(c)(ii), 2056 A(d), 2523(f)(6)(B), 3127, and 7520(a);
the Technical and Miscellaneous Revenue Act of 1988, 102 Stat. 3324 [So in original; probably should read “102 Stat. 3342" ],
sections 1002(a)(23)(B), 1005(c)(11), 1006(d)(15), 1006(;)(1)(C), 1006(t)(18)(B), 1012(n)(3), 1014(c)(1), 1014(c)(2), 2004(j)
(1), 2004(m)(5), 5012(e)(4), 6181(c)(2), and 6277; and under the Tax Reform Act of 1986, 100 Stat. 2746, section 905(a).;
Sections 301.9100-9T, 301.9100-10T and 301.9100-11T also issued under 26 U.S.C. 1103 (g) and (h) and 6158(a).; Sections
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301.9100-13T, 301.9100-14T and 301.9100-15T also issued under 26 U.S.C. 108(d)(8) and 1017(b)(3)(E).; Section 301.9100-
16T also issued under 26 U.S.C. 463(d).

Notes of Decisions containing your search terms (0)
View all 2

Current through April 18, 2013; 78 FR 23456.
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Code of Federal Regulations
Title 26. Internal Revenue
Chapter I. Internal Revenue Service, Department of the Treasury
Subchapter F. Procedure and Administration
Part 301. Procedure and Administration (Refs & Annos)
Crimes, Other Offenses, and Forfeitures
Crimes
General Provisions

26 C.F.R. § 301.7216—3, Treas. Reg. § 301.7216—3
§ 301.7216-3 Disclosure or use permitted only with the taxpayer's consent.

Effective: December 16, 2008
Currentness

(a) In general--(1) Taxpayer consent. Unless section 7216 or § 301.7216-2 specifically authorizes the disclosure or use of
tax return information, a tax return preparer may not disclose or use a taxpayer's tax return information prior to obtaining a
written consent from the taxpayer, as described in this section. A tax return preparer may disclose or use tax return information
as the taxpayer directs as long as the preparer obtains a written consent from the taxpayer as provided in this section. The
consent must be knowing and voluntary. Except as provided in paragraph (a)(2) of this section, conditioning the provision
of any services on the taxpayer's furnishing consent will make the consent involuntary, and the consent will not satisfy the
requirements of this section,

(2) Taxpayer consent to a tax return preparer furnishing tax return information to another tax return preparer.
(i) A tax return preparer may condition its provision of preparation services upon a taxpayer's consenting to disclosure of
the taxpayer's tax return information to another tax return preparer for the purpose of performing services that assist in the
preparation of, or provide auxiliary services in connection with the preparation of, the tax return of the taxpayer.

(ii) Example. The application of this paragraph (a)(2) may be illustrated by the following example:

Example. Preparer P, who is located within the United States, is retained by Company C to provide tax return preparation
services for employees of Company C. An employee of Company C, Employee E, works for C outside of the United States.
To provide tax return preparation services for E, P requires the assistance of and needs to disclose E's tax return information
to a tax return preparer who works for P's affiliate located in the country where E works. P may condition its provision of tax
return preparation services upon E consenting to the disclosure of E's tax return information to the tax return preparer in the
country where E works.

(3) The form and contents of taxpayer consents--(i) In general. All consents to disclose or use tax return information
must satisfy the following requirements--

(A) A taxpayer's consent to a tax return preparer's disclosure or use of tax return information must include the name
of the tax return preparer and the name of the taxpayer.
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(B) If a taxpayer consents to a disclosure of tax return information, the consent must identify the intended purpose
of the disclosure. Except as provided in § 301.7216-3(a)(3)(iii), if a taxpayer consents to a disclosure of tax return
information, the consent must also identify the specific recipient (or recipients) of the tax return information. If
the taxpayer consents to use of tax return information, the consent must describe the particular use authorized. For
example, if the tax return preparer intends to use tax return information to generate solicitations for products or
services other than tax return preparation, the consent must identify each specific type of product or service for which
the tax return preparer may solicit use of the tax return information. Examples of products or services that must
be identified include, but are not limited to, balance due loans, mortgage loans, mutual funds, individual retirement
accounts, and life insurance.

(C) The consent must specify the tax return information to be disclosed or used by the return preparer.

(D) If a tax return preparer to whom the tax return information is to be disclosed is located outside of the United
States, the taxpayer's consent under § 301.7216-3 prior to any disclosure is required. See § 301.7216-2(c) and (d).

(E) A consent to disclose or use tax return information must be signed and dated by the taxpayer.

(ii) The form and contents of taxpayer consents with respect to taxpayers filing a return in the Form 1040 series--
guidance describing additional requirements for taxpayer consents with respect to Form 1040 series filers. The
Secretary may issue guidance, by publication in the Internal Revenue Bulletin (see § 601.601(d)(2)(ii)(b) of this chapter),
describing additional requirements for tax return preparers regarding the format and content of consents to disclose and use
tax return information with respect to taxpayers filing a return in the Form 1040 series, e.g., Form 1040, Form 1040NR,
Form 1040A, or Form 1040EZ.

(iii) The form and contents of taxpayer consents with respect to all other taxpayers. A consent to disclose or use tax
return information with respect to a taxpayer not filing a return in the Form 1040 series may be in any format, including an
engagement letter to a client, as long as the consent complies with the requirements of § 301.7216-3(a)(3)(i). Additionally,
the requirements of § 301.7216-3(c)(1) are inapplicable to consents to disclose or use tax return information with respect
to taxpayers not filing a return in the Form 1040 series. Solely for purposes of a consent issued under § 301.7216-3(a)
(3)(iii), in lieu of identifying specific recipients of an intended disclosure under § 301.7216-3(a)(3)(i)(B), a consent may
allow disclosure to a descriptive class of entities engaged by a taxpayer or the taxpayer's affiliate for purposes of services
in connection with the preparation of tax returns, audited financial statements, or other financial statements or financial
information as required by a government authority, municipality or regulatory body.

(iv) Examples. The application of § 301.7216-3(a)(3)(iii) may be illustrated by the following examples:

Example 1. Consistent with applicable legal and ethical responsibilities, Preparer Z sends its client, a corporation, Taxpayer
C, an engagement letter. Part of the engagement letter requests the consent of Taxpayer C for the purpose of disclosing tax
return information to an investment banking firm to assist the investment banking firm in securing long term financing for
Taxpayer C. The engagement letter includes language and information that meets the requirements of § 301.7216-3(a)(3)(i),
including: (I) Preparer Z's name, Taxpayer C's name, and a signature and date line for Taxpayer C; and (II) a statement that
“Taxpayer C authorizes Preparer Z to disclose the portions of Taxpayer C's 2009 tax return information to the firm retained by
Taxpayer C necessary for the purposes of assisting Taxpayer C secure long term financing.” The engagement letter satisfies
the requirements of § 301.7216-3(a)(3) for the disclosure of the information provided therein for the specific purpose stated.
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Example 2. Consistent with applicable legal and ethical responsibilities, Preparer N sends its client, a corporation, Taxpayer D,
an engagement letter. Part of the engagement letter requests the consent of Taxpayer D for the purpose of disclosing tax return
information to Preparer N's affiliated firms located outside of the United States for the purposes of preparation of Taxpayer D's
2009 tax return”. The engagement letter includes language and information that meets the requirements of § 301.7216-3(a)(3)
(i), including: (I) Preparer N's name, Taxpayer D's name, and a signature and date line for Taxpayer D; (II) a statement that
“Taxpayer D authorizes Preparer N to disclose Taxpayer D's 2009 tax return information to Preparer N's affiliates located outside
of the United States for the purposes of assisting Preparer N prepare Taxpayer D's 2009 tax return”; and (III) a statement that,
in providing consent, Taxpayer D acknowledges that its tax return information for 2009 will be disclosed to tax return preparers
located abroad. The engagement letter satisfies the requirements of § 301.7216-3(a)(3) for the disclosure of the information
provided therein for the specific purpose stated.

(b) Timing requirements and limitations--(1) No retroactive consent. A taxpayer must provide written consent before a tax
return preparer discloses or uses the taxpayer's tax return information.

(2) Time limitations on requesting consent in solicitation context. A tax return preparer may not request a taxpayer's
consent to disclose or use tax return information for purposes of solicitation of business unrelated to tax return preparation
after the tax return preparer provides a completed tax return to the taxpayer for signature.

(3) No requests for consent after an unsuccessful request. With regard to tax return information for each income tax
return that a tax return preparer prepares, if a taxpayer declines a request for consent to the disclosure or use of tax return
information for purposes of solicitation of business unrelated to tax return preparation, the tax return preparer may not
solicit from the taxpayer another consent for a purpose substantially similar to that of the rejected request.

(4) No consent to the disclosure of a taxpayer's social security number to a return preparer outside of the United
States with respect to a taxpayer filing a return in the Form 1040 Series--(i) In general. Except as provided in
paragraph (b)(4)(ii) of this section, a tax return preparer located within the United States, including any territory or
possession of the United States, may not obtain consent to disclose the taxpayer's social security number (SSN) with respect
to a taxpayer filing a return in the Form 1040 Series, for example, Form 1040, Form 1040NR, Form 1040A, or Form
1040EZ, to a tax return preparer located outside of the United States or any territory or possession of the United States,
Thus, if a tax return preparer located within the United States (including any territory or possession of the United States)
obtains consent from an individual taxpayer to disclose tax return information to another tax return preparer located outside
of the United States, as provided under §§ 301.7216-2(c) and 301.7216-2(d), the tax return preparer located in the United
States may not disclose the taxpayer's SSN, and the tax return preparer must redact or otherwise mask the taxpayer's SSN
before the tax return information is disclosed outside of the United States. Ifa tax return preparer located within the United
States initially receives or obtains a taxpayer's SSN from another tax return preparer located outside of the United States,
however, the tax return preparer within the United States may, without consent, retransmit the taxpayer's SSN to the tax
return preparer located outside the United States that initially provided the SSN to the tax return preparer located within
the United States. For purposes of this section, a tax return preparer located outside of the United States does not include
a tax return preparer who is continuously and regularly employed in the United States or any territory or possession of the
United States and who is in a temporary travel status outside of the United States.

(ii) Exception. A tax return preparer located within the United States, including any territory or possession of the United
States, may obtain consent to disclose the taxpayer's SSN to a tax return preparer located outside of the United States or
any territory or possession of the United States only if the tax return preparer within the United States discloses the SSN
to a tax return preparer outside of the United States through the use of an adequate data protection safeguard as defined
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by the Secretary in guidance published in the Internal Revenue Bulletin (see § 601.601(d)(2)(ii)(b) of this chapter) and
verifies the maintenance of the adequate data protection safeguards in the request for the taxpayer's consent pursuant to
the specifications described by the Secretary in guidance published in the Internal Revenue Bulletin.

(5) Duration of consent. A consent document may specify the duration of the taxpayer's consent to the disclosure or use
of tax return information. If a consent agreed to by the taxpayer does not specify the duration of the consent, the consent
to the disclosure or use of tax return information will be effective for a period of one year from the date the taxpayer
signed the consent.

(c) Special rules--(1) Multiple disclosures within a single consent form or multiple uses within a single consent form.
A taxpayer may consent to multiple uses within the same written document, or multiple disclosures within the same written
document. A single written document, however, cannot authorize both uses and disclosures; rather one written document must
authorize the uses and another separate written document must authorize the disclosures. Furthermore, a consent that authorizes
multiple disclosures or multiple uses must specifically and separately identify each disclosure or use. See § 301.7216-3(a)(3)
(iii) for an exception to this rule for certain taxpayers.

(2) Disclosure of entire return. A consent may authorize the disclosure of all information contained within a return. A
consent authorizing the disclosure of an entire return must provide that the taxpayer has the ability to request a more limited
disclosure of tax return information as the taxpayer may direct.

(3) Copy of consent must be provided to taxpayer. The tax return preparer must provide a copy of the executed consent
to the taxpayer at the time of execution. The requirements of this paragraph (c)(3) may also be satisfied by giving the
taxpayer the opportunity, at the time of executing the consent, to print the completed consent or save it in electronic form.

(d) Effective/applicability date. This section applies to disclosures or uses of tax return information occurring on or after
January 1, 2009,

Credits
[T.D. 7310, 39 FR 11540, March 29, 1974; T.D. 9375, 73 FR 1073, Jan. 7, 2008; T.D. 9409, 73 FR 37806, July 2, 2008; T.D.
9437, 73 FR 76217, Dec. 16, 2008]

SOURCE: 32 FR 15241, Nov. 3, 1967; T.D. 9610, 78 FR 5994, Jan. 28, 2013, unless otherwise noted.

AUTHORITY: 26 U.S.C. 7805.; Section 301.1474-1 also issued under 26 U.S.C. 1474(f).; Section 301.6011-2 also issued
under 26 U.S.C. 6011(e).; Section 301.6011-3 also issued under 26 U.S.C. 6011.; Section 301.6011-5 also issued under 26
U.S.C. 6011.; Section 301.6011-6 also issued under 26 U.S.C. 6011(a).; Section 301.6011-7 also issued under 26 U.S.C.
6011(e).; Section 301.6033—4 also issued under 26 U.S.C. 6033.; Section 301.6036—-1 also issued under 26 U.S.C. 6036.; Section
301.6037-2 also issued under 26 U.S.C. 6037.; Section 301.6050M-1 also issued under 26 U.S.C. 6050M.; Section 301.6061—
1 also issued under 26 U.S.C. 6061.; Section 301.6081-2 also issued under 26 U.S.C. 6081(a).; Section 301.6103(c)-1 also
issued under 26 U.S.C. 6103(c).; Section 301.6103(j)(1)-1 also issued under 26 U.S.C. 6103(j)(1).; Section 301.6103()(1)-1T
also issued under 26 U.S.C. 6103(j)(1).; Section 301.6103(j)(5)-1 also issued under 26 U.S.C. 6103(j)(5).; Section 301.6103(k)
(6)-1 also issued under 26 U.S.C. 6103(k)(6).; Section 301.6103(k)(6)-1T also issued under 26 U.S.C. 6103(k)(6).; Section
301.6103(k)(9)-1 also issued under 26 U.S.C. 6103(k)(9) and 26 U.S.C. 6103(q).; Section 301.6103(1)-1 also issued under 26
U.S.C. 6103(q).; Section 301.6103(1)(14)-1 also issued under 26 U.S.C. 6103(1)(14).; Section 301.6103(m)-1 also issued under
26 U.S.C. 6103(q).; Section 301.6103(n)—1 also issued under 26 U.S.C. 6103(n).; Section 301.6103(n)-2 also issued under 26
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U.S.C. 6103(n).; Section 301.6103(n)-2 also issued under 26 U.S.C. 6103(q).; Section 301.6103(n)-2T also issued under 26
U.S.C. 6103(n).; Section 301.6103(p)(2)(B)-1 also issued under 26 U.S.C. 6103(p)(2).; Section 301.6103(p)(2)(B}-1T also
issued under 26 U.S.C. 6103(p)(2).; Sections 301.6103(p)(4)-1 and 301.6103(p)(7)-1T also issued under 26 U.S.C. 6103(p)(4)
and (7) and (q).; Section 301.6104(a)}-6(d) is also issued under 5 U.S.C. 552.; Section 301.6104(b)-1(d)(4) is also issued under
5 U.S.C. 552.; Section 301.6104(d)-1(d)(3)(i) is also issued under 5 U.S.C. 552.; Section 301.6104(d)-2 also issued under 26
U.S.C. 6104(d)(3).; Section 301.6104(d)-3 also issued under 26 U.S.C. 6104(d)(3).; Section 301.6104(d)—4 also issued under
26 U.S.C. 6104(e)(3).; Section 301.6104(d)-5 also issued under 26 U.S.C. 6104(e)(3).; Section 301.6109-1 also issued under
26 U.S.C. 6109 (a), (c), and (d).; Section 301.6109-3 also issued under 26 U.S.C. 6109.; Section 301.6111-1T also issued
under 26 U.S.C.6111.; Section 301.6111-2T also issued under 26 U.S.C. 6111(f)(4).; Section 301.6111-3 also issued under 26
U.S.C.6111.;Section 301.6111-3T also issued under 26 U.S.C. 6111.; Section 301.6112—1T also issued under 26 U.S.C. 6112 ;
Section 301.6114-1 also issued under 26 U.S.C. 6114.; Section 301.6222(a)-1T also issued under 26 U.S.C. 6230(k).; Section
301.6222(a)-2T also issued under 26 U.S.C. 6230(k).; Section 301.6222(b)-1T also issued under 26 U.S.C. 6230(k).; Section
301.6222(b)-2T also issued under 26 U.S.C. 6230(k).; Section 301.6222(b)-3T also issued under 26 U.S.C. 6230 (i) and (k).

Section 301.6223(a)-1T also issued under 26 U.S.C. 6230(k).; Section 301.6223(a)-2T also issued under 26 U.S.C. 6230(k).;
Section 301.6223(b)-1T also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6223(b)-2T also issued under 26 U.S.C.
6230(k).; Section 301.6223(c)-1T also issued under 26 U.S.C. 6223(c) and 6230 (i) and (k).; Section 301.6223(e)-1T also
issued under 26 U.S.C. 6230(k).; Section 301.6223(e)-2T also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6223(f)-
1T also issued under 26 U.S.C. 6230(k).; Section 301.6223(g)-1T also issued under 26 U.S.C. 6223(g) and 6230 (i) and (k).;
Section 301.6223(h)-1T also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6224(a)-1T also issued under 26 U.S.C.
6230(k).; Section 301.6224(b)-1T also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6224(c)-1T also issued under 26
U.S.C. 6230 (i) and (k).; Section 301.6224(c)-2T also issued under 26 U.S.C. 6230(k).; Section 301.6224(c)-3T also issued
under 26 U.S.C. 6230 (i) and (k).; Section 301.6226(a)-1T also issued under 26 U.S.C. 6230(k).; Section 301.6226(b)-1T also
issued under 26 U.S.C. 6230(k).; Section 301.6226(e)—-1T also issued under 26 U.S.C. 6230(k).; Section 301.6226(f)-1T also
issued under 26 U.S.C. 6230(k).; Section 301.6229(c)(2)~1 is also issued under 26 U.S.C. 6230(k).; Section 301.6229(c)(2)-1T
is also issued under 26 U.S.C. § 6230(k).; Section 301.623 1(a)(6)-1T also issued under 26 U.S.C. 6230(k).; Section 301.6231(a)
(7)1 also issued under 26 U.S.C. 6230 (i) and (k).; Section 301.6231(a)(7)-2 also issued under 26 U.S.C. 6230 (i) and (k).;
Section 301.6231(a)(12)-1T also issued under 26 U.S.C. 6230(k) and 6231(a)(12).; Section 301.6231(c)-1 also issued under
26 U.S.C. 6231(c)(1) and (3).; Section 301.6231(c)-2 also issued under 26 U.S.C. 6231(c)(1) and (3).; Section 301.6231(c)-3T
also issued under 26 U.S.C. 6230(k) and 6231(c).; Section 301.6231(c)}4T also issued under 26 U.S.C. 6230(k) and 623 1(c).;
Section 301.6231(c)-5T also issued under 26 U.S.C. 6230(k) and 6231(c).; Section 301.6231(c)—6T also issued under 26 U.S.C.
6230(k) and 6231(c).; Section 301.6231(c)-7T also issued under 26 U.S.C. 6230(k) and 6231(c).; Section 301.6231(c)-8T
also issued under 26 U.S.C. 6230(k) and 6231(c).; Section 301.6231(d)}-1T also issued under 26 U.S.C. 6230(k).; Section
301.6231(e)-1T also issued under 26 U.S.C. 6230(k).; Section 301.6231(e)-2T also issued under 26 U.S.C. 6230(k).; Section
301.6231(f)-1T also issued under 26 U.S.C. 6230 (i) and (k) and 6231(f).; Section 301.6233—1T also issued under 26 U.S.C.
6230(k) and 6233.; Section 301.6241-1T also issued under 26 U.S.C. 6241.; Section 301.6245-1T also issued under 26 U.S.C.
6245.; Section 301.6311-2 also issued under 26 U.S.C. 6311.; Section 301.6323(f)}-(1)(c) also issued under 26 U.S.C. 6323(f)
(3).; Section 301.6325-1T also issued under 26 U.S.C. 6326.; Section 301.6343-1 also issued under 26 U.S.C. 6343.; Section
301.6343-2 also issued under 26 U.S.C. 6343.; Section 301.6402-3 also issued under 95 Stat. 357 amending 88 Stat. 2351 .;
Section 301.6402-7 also issued under 26 U.S.C. 6402(i) and 6411(c).; Section 301.6404-2 also issued under 26 U.S.C. 6404.;
Section 301.6404-3 also issued under 26 U.S.C. 6404(f)(3).; Section 301.6621-1 also issued under 26 U.S.C. 6230(k).

Section 301.6689—1T also issued under 26 U.S.C. 6689(a).; Section 301.7216-2, paragraphs (o) and (p) also issued under
26 U.S.C. 7216(b)(3).; Section 301.7216-3T also issued under 26 U.S.C. 7216.; Section 301.7502-1 also issued under 26
U.S.C. 7502.; Section 301.7502-2 also issued under 26 U.S.C. 7502.; Section 301.7507-1 also issued under 26 U.S.C. 597 ;
Section 301.7507-9 also issued under 26 U.S.C. 597.; Section 301.7508-1 also issued under 26 U.S.C. 7508(a)(1)(K).; Section
301.7508A-1 also issued under 26 U.S.C. 7508(a)(1)(K) and 7508A(a).; Section 301.7605-1 also issued under Section 6228(b)
of the Technical and Miscellaneous Revenue Act of 1988.; Section 301.7623-1 also issued under 26 U.S.C. 7623.; Section
301.7624—1 also issued under 26 U.S.C. 7624.; Sections 301.7701(b)-1 through 301.7701(b)-9 also issued under 26 U.S.C.




§ 301.7216-3 Disclosure or use permitted only with the..., 26 C.F.R. § 301.7216-3

7701(b)(11).; Section 301.7701(i)-1(g)(1) also issued under 26 U.S.C. 7701(i)(2)(D).; Section 301.7701(i}-4(b) also issued
under 26 U.S.C. 7701(i)(3).; Section 301.9000-1 also issued under 5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.; Section
301.9000-2 also issued under 5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.; Section 301.9000-3 also issued under 5 U.S.C.
301 and 26 U.S.C. 6103(q) and 7804.; Section 301.9000-4 also issued under 5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.;
Section 301.9000-5 also issued under 5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.; Section 301.9000-6 also issued under
5 U.S.C. 301 and 26 U.S.C. 6103(q) and 7804.; Section 301.9100—-1T also issued under 26 U.S.C. 6081.; Section 301.9100~
2T also issued under 26 U.S.C. 6081.; Section 301.9100-3T also issued under 26 U.S.C. 6081.; Section 301.9100-4T also
issued under 26 U.S.C. 168(f)(8)(G).; Section 301.9100-7T also issued under 26 U.S.C. 42, 48, 56, 83, 141, 142, 143, 145,
147, 165, 168, 216, 263, 263 A, 448, 453C, 468B, 469, 474, 585, 616, 617, 1059, 2632, 2652, 3121, 4982, 7701; and under
the Tax Reform Act of 1986, 100 Stat. 2746, sections 203, 204, 243, 311, 646, 801, 806, 905, 1704, 1801, 1802, and 1804.;
Section 301.9100-8 also issued under 26 U.S.C. 1(i)(7), 41(h), 42(b)(2)(A)(i1), 42(d)(3), 42(f)(1), 42(g)(3), 42(1)(2)(B), 42()(5)
(B), 121(d)(9), 142(1)(2), 165(1), 168(b)(2), 219(g)(4), 245(a)(10), 263A(d)(1), 263A(d)(3)(B), 263 A(h), 460(b)(3), 643(g)(2),
831(b)(2)(A), 835(a), 865(f), 865(g)(3), 865(h)(2), 904(g)(10), 2056(b)(7)(c)(ii), 2056A(d), 2523(f)(6)(B), 3127, and 7520(a);
the Technical and Miscellaneous Revenue Act of 1988, 102 Stat. 3324 [So in original; probably should read *102 Stat. 3342” ],
sections 1002(a)(23)(B), 1005(c)(11), 1006(d)(15), 1006(j)(1)(C), 1006(t)(18)(B), 1012(n)(3), 1014(c)(1), 1014(c)(2), 2004(j)
(1), 2004(mn)(5), 5012(e)(4), 6181(c)(2), and 6277, and under the Tax Reform Act of 1986, 100 Stat. 2746, section 905(a).;
Sections 301.9100-9T, 301.9100-10T and 301.9100-11T also issued under 26 U.S.C. 1103 (g) and (h) and 6158(a).; Sections
301.9100-13T,301.9100-14T and 301.9100-15T also issued under 26 U.S.C. 108(d)(8) and 1017(b)(3)(E).; Section 301.9100~
16T also issued under 26 U.S.C. 463(d).

Current through April 18, 2013; 78 FR 23456.

End of Document © 2013 Thomson Reuters, No claim to original U.S. Government Works.
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§ 6713. Disclosure or use of information by preparers of returns, 26 USCA § 6713

United States Code Annotated
Title 26. Internal Revenue Code (Refs & Annos)
Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 68. Additions to the Tax, Additional Amounts, and Assessable Penalties
Subchapter B. Assessable Penalties
Part I. General Provisions

26 U.S.C.A. § 6713
§ 6713. Disclosure or use of information by preparers of returns

Currentness

(a) Imposition of penalty.--If any person who is engaged in the business of preparing, or providing services in connection
with the preparation of, retumns of tax imposed by chapter 1, or any person who for compensation prepares any such return
for any other person, and who--

(1) discloses any information furnished to him for, or in connection with, the preparation of any such return, or

(2) uses any such information for any purpose other than to prepare, or assist in preparing, any such return,

shall pay a penalty of $250 for each such disclosure or use, but the total amount imposed under this subsection on such a person
for any calendar year shall not exceed $10,000.

(b) Exceptions.--The rules of section 7216(b) shall apply for purposes of this section.

(c) Deficiency procedures not to apply.--Subchapter B of chapter 63 (relating to deficiency procedures for income, estate,
gift, and certain excise taxes) shall not apply in respect of the assessment or collection of any penalty imposed by this section.

CREDIT(S)
(Added Pub.L. 100-647, Title V1, § 6242(a), Nov. 10, 1988, 102 Stat. 3749, § 6712, and renumbered § 6713, Pub.L. 101-239,
Title VII, § 7816(v)(1), Dec. 19, 1989, 103 Stat. 2423.)

26 US.C.A. §6713,26 USCA § 6713
Current through P.L. 113-36 approved 9-18-13

End of Document 13 2013 Thomson Reuters. No claim to original LS. Government Works.
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§ 10.51 Incompetence and disreputable conduct., 31 C.F.R. § 10.51

Code of Federal Regulations
Title 31. Money and Finance: Treasury
Subtitle A. Office of the Secretary of the Treasury
Part 10. Practice Before the Internal Revenue Service (Refs & Annos)
Subpart C. Sanctions for Violation of the Regulations (Refs & Annos)

31 C.F.R. §10.51
§ 10.51 Incompetence and disreputable conduct.

Effective: August 2, 2011
Currentness

(a) Incompetence and disreputable conduct. Incompetence and disreputable conduct for which a practitioner may be
sanctioned under § 10.50 includes, but is not limited to--

(1) Conviction of any criminal offense under the Federal tax laws.
(2) Conviction of any criminal offense involving dishonesty or breach of trust.

(3) Conviction of any felony under Federal or State law for which the conduct involved renders the practitioner unfit to
practice before the Internal Revenue Service.

(4) Giving false or misleading information, or participating in any way in the giving of false or misleading information
to the Department of the Treasury or any officer or employee thereof, or to any tribunal authorized to pass upon Federal
tax matters, in connection with any matter pending or likely to be pending before them, knowing the information to be
false or misleading. Facts or other matters contained in testimony, Federal tax returns, financial statements, applications
for enrollment, affidavits, declarations, and any other document or statement, written or oral, are included in the term
“information.”

(5) Solicitation of employment as prohibited under § 10.30, the use of false or misleading representations with intent to
deceive a client or prospective client in order to procure employment, or intimating that the practitioner is able improperly
to obtain special consideration or action from the Internal Revenue Service or any officer or employee thereof.

(6) Willfully failing to make a Federal tax return in violation of the Federal tax laws, or willfully evading, attempting to
evade, or participating in any way in evading or attempting to evade any assessment or payment of any Federal tax.

(7) Willfully assisting, counseling, encouraging a client or prospective client in violating, or suggesting to a client or
prospective client to violate, any Federal tax law, or knowingly counseling or suggesting to a client or prospective client
an illegal plan to evade Federal taxes or payment thereof.

WestlawNext © 2013 Thomson Reuters. No claim to original U.S. Government Works. 1



§ 10.51 Incompetence and disreputable conduct., 31 C.F.R. § 10.51

(8) Misappropriation of, or failure properly or promptly to remit, funds received from a client for the purpose of payment
of taxes or other obligations due the United States.

(9) Directly or indirectly attempting to influence, or offering or agreeing to attempt to influence, the official action of any
officer or employee of the Internal Revenue Service by the use of threats, false accusations, duress or coercion, by the
offer of any special inducement or promise of an advantage, or by the bestowing of any gift, favor or thing of value.

(10) Disbarment or suspension from practice as an attorney, certified public accountant, public accountant or actuary by
any duly constituted authority of any State, territory, or possession of the United States, including a Commonwealth, or
the District of Columbia, any Federal court of record or any Federal agency, body or board.

(11) Knowingly aiding and abetting another person to practice before the Internal Revenue Service during a period of
suspension, disbarment or ineligibility of such other person.

(12) Contemptuous conduct in connection with practice before the Internal Revenue Service, including the use of abusive
language, making false accusations or statements, knowing them to be false or circulating or publishing malicious or
libelous matter.

(13) Giving a false opinion, knowingly, recklessly, or through gross incompetence, including an opinion which is
intentionally or recklessly misleading, or engaging in a pattern of providing incompetent opinions on questions arising
under the Federal tax laws. False opinions described in this paragraph (a)(13) include those which reflect or result from
a knowing misstatement of fact or law, from an assertion of a position known to be unwarranted under existing law,
from counseling or assisting in conduct known to be illegal or fraudulent, from concealing matters required by law
to be revealed, or from consciously disregarding information indicating that material facts expressed in the opinion or
offering material are false or misleading. For purposes of this paragraph (a)(13), reckless conduct is a highly unreasonable
omission or misrepresentation involving an extreme departure from the standards of ordinary care that a practitioner should
observe under the circumstances. A pattern of conduct is a factor that will be taken into account in determining whether
a practitioner acted knowingly, recklessly, or through gross incompetence. Gross incompetence includes conduct that
reflects gross indifference, preparation which is grossly inadequate under the circumstances, and a consistent failure to
perform obligations to the client.

(14) Willfully failing to sign a tax return prepared by the practitioner when the practitioner's signature is required by the
Federal tax laws unless the failure is due to reasonable cause and not due to willful neglect.

(15) Willfully disclosing or otherwise using a tax return or tax return information in a manner not authorized by the Internal
Revenue Code, contrary to the order of a court of competent jurisdiction, or contrary to the order of an administrative law
judge in a proceeding instituted under § 10.60.

(16) Willfully failing to file on magnetic or other electronic media a tax return prepared by the practitioner when the
practitioner is required to do so by the Federal tax laws unless the failure is due to reasonable cause and not due to willful
neglect.

ViestiayyNext © 2013 Thomson Reuters. No claim to original U.S. Government Works. 2



§ 10.51 Incompetence and disreputable conduct., 31 C.F.R. § 10.51

(17) Willfully preparing all or substantially all of, or signing, a tax return or claim for refund when the practitioner does
not possess a current or otherwise valid preparer tax identification number or other prescribed identifying number.

(18) Willfully representing a taxpayer before an officer or employee of the Internal Revenue Service unless the practitioner
is authorized to do so pursuant to this part.

(b) Effective/applicability date. This section is applicable beginning August 2, 2011.

Credits

[Dept. Circ. 230, Rev., 31 FR 10773, Aug. 13, 1966, as amended at 35 FR 13205, Aug. 19, 1970; 42 FR 38353, July 28, 1977,
44 FR 4946, Jan. 24, 1979; 49 FR 6723, Feb. 23, 1984; 57 FR 41095, Sept. 9, 1992; 59 FR 31528, June 20, 1994; 67 FR 48774,
Tuly 26, 2002; T.D. 9359, 72 FR 54550, Sept. 26, 2007; T.D. 9527, 76 FR 32308, June 3, 2011]

SOURCE: Department Circular 230, Revised, 31 FR 10773, Aug. 13, 1966; 67 FR 48774, July 26, 2002; 69 FR 75841, Dec.
20, 2004; T.D. 9527, 76 FR 32300, June 3, 2011, unless otherwise noted.

AUTHORITY: Sec. 3, 23 Stat. 258, secs. 2-12, 60 Stat. 237 et seq.; 5 U.S.C. 301, 500, 551-559; 31 U.S.C. 321; 31 U.S.C.
330; Reorg. Plan No. 26 of 1950, 15 FR 4935, 64 Stat. 1280, 3 CFR, 1949-1953 Comp., p. 1017.

Notes of Decisions (32)

Current through April 18, 2013; 78 FR 23456.

End of Document ) © 2013 Thomson Reuters, No claim to original U.S. Government Works,
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§ 10.50 Sanctions., 31 C.F.R. § 10.50

Code of Federal Regulations
Title 31. Money and Finance: Treasury
Subtitle A. Office of the Secretary of the Treasury
Part 10. Practice Before the Internal Revenue Service (Refs & Annos)
Subpart C. Sanctions for Violation of the Regulations (Refs & Annos)

31 C.F.R. § 10.50
§ 10.50 Sanctions.

Effective: August 2, 2011
Currentness

(a) Authority to censure, suspend, or disbar. The Secretary of the Treasury, or delegate, after notice and an opportunity
for a proceeding, may censure, suspend, or disbar any practitioner from practice before the Internal Revenue Service if the
practitioner is shown to be incompetent or disreputable (within the meaning of § 10.51), fails to comply with any regulation
in this part (under the prohibited conduct standards of § 10.52), or with intent to defraud, willfully and knowingly misleads or
threatens a client or prospective client. Censure is a public reprimand.

(b) Authority to disqualify. The Secretary of the Treasury, or delegate, after due notice and opportunity for hearing, may
disqualify any appraiser for a violation of these rules as applicable to appraisers.

(1) If any appraiser is disqualified pursuant to this subpart C, the appraiser is barred from presenting evidence or testimony
in any administrative proceeding before the Department of Treasury or the Internal Revenue Service, unless and until
authorized to do so by the Internal Revenue Service pursuant to § 10.81, regardless of whether the evidence or testimony
would pertain to an appraisal made prior to or after the effective date of disqualification.

(2) Any appraisal made by a disqualified appraiser after the effective date of disqualification will not have any probative
effect in any administrative proceeding before the Department of the Treasury or the Internal Revenue Service. An appraisal
otherwise barred from admission into evidence pursuant to this section may be admitted into evidence solely for the purpose
of determining the taxpayer's reliance in good faith on such appraisal.

(¢) Authority to impose monetary penalty--(1) In general. (i) The Secretary of the Treasury, or delegate, after notice and an
opportunity for a proceeding, may impose a monetary penalty on any practitioner who engages in conduct subject to sanction
under paragraph (a) of this section,

(if) If the practitioner described in paragraph (c)(1)(i) of this section was acting on behalf of an employer or any firm
or other entity in connection with the conduct giving rise to the penalty, the Secretary of the Treasury, or delegate, may
impose a monetary penalty on the employer, firm, or entity if it knew, or reasonably should have known, of such conduct.

(2) Amount of penalty. The amount of the penalty shall not exceed the gross income derived (or to be derived) from the
conduct giving rise to the penalty.

WastlawNext @ 2013 Thomson Reuters, No claim to original U.S. Government Works. 1
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(3) Coordination with other sanctions. Subject to paragraph (c)(2) of this section--

(i) Any monetary penalty imposed on a practitioner under this paragraph (c) may be in addition to or in lieu of any
suspension, disbarment or censure and may be in addition to a penalty imposed on an employer, firm or other entity under
paragraph (c)(1)(ii) of this section.

(ii) Any monetary penalty imposed on an employer, firm or other entity may be in addition to or in lieu of penalties imposed
under paragraph (c)(1)(i) of this section.

(d) Authority to accept a practitioner's consent to sanction. The Internal Revenue Service may accept a practitioner's offer
of consent to be sanctioned under § 10.50 in lieu of instituting or continuing a proceeding under § 10.60(a).

(e) Sanctions to be imposed. The sanctions imposed by this section shall take into account all relevant facts and circumstances.

(f) Effective/applicability date. This section is applicable to conduct occurring on or after August 2, 2011, except that
paragraphs (a), (b)(2), and (e) apply to conduct occurring on or after September 26, 2007, and paragraph (c) applies to prohibited
conduct that occurs after October 22, 2004.

Credits
[31 FR 10773, Aug. 13, 1966, as amended at 35 FR 13205, Aug. 19, 1970; 57 FR 41095, Sept. 9, 1992; 59 FR 31528, June 20,
1994; 67 FR 48774, July 26, 2002; T.D. 9359, 72 FR 54549, Sept. 26, 2007; T.D. 9527, 76 FR 32308, June 3, 2011]

SOURCE: Department Circular 230, Revised, 31 FR 10773, Aug. 13, 1966; 67 FR 48774, July 26, 2002; 69 FR 75841, Dec.
20, 2004; T.D. 9527, 76 FR 32300, June 3, 2011, unless otherwise noted.

AUTHORITY: Sec. 3, 23 Stat. 258, secs. 2-12, 60 Stat. 237 et seq.; 5 U.S.C. 301, 500, 551-559; 31 U.S.C. 321; 31 US.C.
330; Reorg. Plan No. 26 of 1950, 15 FR 4935, 64 Stat. 1280, 3 CFR, 1949-1953 Comp., p. 1017.

Current through October 31, 2013; 78 FR 65488

End of Document £ 2013 Thomson Reuters, No claum 1o original U.S. Government Works.
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§ 1.465-8 General rules; interest other than that of a creditor., 26 C.F.R. § 1.465-8

Code of Federal Regulations
Title 26. Internal Revenue
Chapter I. Internal Revenue Service, Department of the Treasury
Subchapter A. Income Tax
Part 1. Income Taxes (Refs & Annos)
Normal Taxes and Surtaxes
Deferred Compensation, Etc.
Methods of Accounting
Taxable Year for Which Deductions Taken

26 C.F.R. § 1.465-8, Treas. Reg. § 1.465-8
§ 1.465-8 General rules; interest other than that of a creditor.

Currentness

(a) In general--(1) Amounts borrowed. This section applies to amounts borrowed for use in an activity described in section
465(c)(1) or (c)(3)(A). Amounts borrowed with respect to an activity will not increase the borrower's amount at risk in the
activity if the lender has an interest in the activity other than that of a creditor or is related to a person (other than the borrower)
who has an interest in the activity other than that of a creditor. This rule applies even if the borrower is personally liable for the
repayment of the loan or the loan is secured by property not used in the activity. For additional rules relating to the treatment
of amounts borrowed from these persons, see § 1.465-20.

(2) Certain borrowed amounts excepted. (i) For purposes of determining a corporation's amount at risk, an interest in the
corporation as a shareholder is not an interest in any activity of the corporation. Thus, amounts borrowed by a corporation
from a shareholder may increase the corporation's amount at risk.

(ii) For purposes of determining a taxpayer's amount at risk in an activity of holding real property, paragraph (a)(1) of this
section does not apply to financing that is secured by real property used in the activity and is either--

(A) Qualified nonrecourse financing described in section 465(b)(6)(B); or

(B) Financing that, if it were nonrecourse, would be financing described in section 465(b)(6)(B).

(b) Loans for which the borrower is personally liable for repayment--(1) General rule. If a borrower is personally liable
for the repayment of a loan for use in an activity, a person shall be considered a person with an interest in the activity other than
that of a creditor only if the person has either a capital interest in the activity or an interest in the net profits of the activity.

(2) Capital interest. For the purposes of this section a capital interest in an activity means an interest in the assets of the
activity which is distributable to the owner of the capital interest upon the liquidation of the activity. The partners of a
partnership and the shareholders of an S corporation are considered to have capital interests in the activities conducted
by the partnership or S corporation.
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§ 1.465-8 General rules; interest other than that of a creditor., 26 C.F.R. § 1.465-8

(3) Interest in net profits. For the purposes of this section it is not necessary for a person to have any incidents of ownership
in the activity in order to have an interest in the net profits of the activity. For example, an employee or independent
contractor any part of whose compensation is determined with reference to the net profits of the activity will be considered
to have an interest in the net profits of the activity.

(4) Examples. The provisions of this paragraph may be illustrated by the following examples:

Example 1. A, the owner of a herd of cattle sells the herd to partnership BCD. BCD pays A $10,000 in cash and executes a
note for $30,000 payable to A. Each of the three partners, B, C, and D, assumes personal liability for repayment of the amount
owed A. In addition, BCD enters into an agreement with A under which A is to take care of the cattle for BCD in return for
compensation equal to 6 percent of BCD's net profits from the activity. Because A has an interest in the net profits of BCD's
farming activity, A is considered to have an interest in the activity other than that of a creditor. Accordingly, amounts payable
to A for use in that activity do not increase the partners' amount at risk even though the partners assume personal liability for
repayment.

Example 2. Assume the same facts as in Example 1 except that instead of receiving compensation equal to 6 percent of BCD's
net profits from the activity, A instead receives compensation equal to 1 percent of the gross receipts from the activity. A does
not have a capital interest in BCD. A's interest in the gross receipts is not considered an interest in the net profits. Because B,
C, and D assumed personal liability for the amounts payable to A, and A has neither a capital interest nor an interest in the
net profits of the activity, A is not considered to have an interest in the activity other than that of a creditor with respect to the
$30,000 loan. Accordingly, B, C, and D are at risk for their share of the loan if the other provisions of section 465 are met.

Example 3. Assume the same facts as in Example 1 except that instead of receiving compensation equal to 6 percent of BCD's
net profits from the activity, A instead receives compensation equal to 6 percent of the net profits from the activity or $15,000,
whichever is greater. A is considered to have an interest in the net profits from the activity and accordingly will be treated as
a person with an interest in the activity other than that of a creditor.

(c) Nonrecourse loans secured by assets with a readily ascertainable fair market value--(1) General rule. This paragraph
shall apply in the case of a nonrecourse loan for use in an activity where the loan is secured by property which has a readily
ascertainable fair market value. In the case of such a loan a person shall be considered a person with an interest in the activity
other than that of a creditor only if the person has either a capital interest in the activity or an interest in the net profits of
the activity.

(2) Example. The provisions of this paragraph (c) may be illustrated by the following example:

Example. X is an investor in an activity described in section 465(c)(1). In order to raise money for the investment, X borrows
money from A, the promoter (the person who brought X together with other taxpayers for the purpose of investing in the
activity). The loan is secured by stock unrelated to the activity which is listed on a national securities exchange. X's stock
has a readily ascertainable fair market value. A does not have a capital interest in the activity or an interest in its net profits.
Accordingly, with respect to the loan secured by X's stock, A does not have an interest in the activity other than that of a creditor.

(d) Nonrecourse loans secured by assets without a readily ascertainable fair market value--(1) General rule. This
paragraph shall apply in the case of a nonrecourse loan for use in an activity where the loan is secured by property which does
not have a readily ascertainable fair market value. In the case of such a loan a person shall be considered a person with an interest
in the activity other than that of a creditor if the person stands to receive financial gain (other than interest) from the activity
or from the sale of interests in the activity. For the purposes of this section persons who stand to receive financial gain from
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the activity include persons who receive compensation for services rendered in connection with the organization or operation
of the activity or for the sale of interests in the activity. Such a person will generally include the promoter of the activity who
organizes the activity or solicits potential investors in the activity.

(2) Example. The provisions of this paragraph (d) may be illustrated by the following example:

Example. A is the promoter of an activity described in section 465(c)(1). As the promoter, A organizes the activity and solicits
potential investors. For these services A is paid a flat fee of $130x. This fee is paid out of the amounts contributed by the
investors to the activity. X, one of the investors in the activity, borrows money from A for use in the activity. X is not personally
liable for repayment to A of the amount borrowed. As security for the loan, X pledges an asset which does not have a readily
ascertainable fair market value. A is considered a person with an interest in the activity other than that of a creditor with respect
to this loan because the asset pledged as security does not have a readily ascertainable fair market value, X is not personally
liable for repayment of the loan, and A received financial gain from the activity. Accordingly, X's amount at risk in the activity
is not increased despite the fact that property was pledged as security.

(e) Effective date. This section applies to amounts borrowed after May 3, 2004.

Credits
[T.D. 9124, 69 FR 24079, May 3, 2004, 69 FR 26305, May 12, 2004]

SOURCE: T.D. 6500, 25 FR 11402, Nov. 26, 1960; 25 FR 14021, Dec. 21, 1960, unless otherwise noted.

Notes of Decisions (40)

Current through October 31, 2013; 78 FR 65488

End of Document 2013 Thomson Reuters, No claim w original ULS. Gavernment Works.
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United States Code Annotated
Title 26. Internal Revenue Code (Refs & Annos)
Subtitle A. Income Taxes (Refs & Annos)
Chapter 1. Normal Taxes and Surtaxes (Refs & Annos)
Subchapter E. Accounting Periods and Methods of Accounting
Part II. Methods of Accounting
Subpart C. Taxable Year for Which Deductions Taken

26 U.S.C.A. § 465
§ 465. Deductions limited to amount at risk

Effective: January 1, 2005
Currentness

(a) Limitation to amount at risk.-—-
(1) In general.--In the case of--
(A) an individual, and

(B) a C corporation with respect to which the stock ownership requirement of paragraph (2) of section 542(a) is met,

engaged in an activity to which this section applies, any loss from such activity for the taxable year shall be allowed only

to the extent of the aggregate amount with respect to which the taxpayer is at risk (within the meaning of subsection (b))
for such activity at the close of the taxable year.

(2) Deduction in succeeding year.--Any loss from an activity to which this section applies not allowed under this section
for the taxable year shall be treated as a deduction allocable to such activity in the first succeeding taxable year.

(3) Special rules for applying paragraph (1)(B).--For purposes of paragraph (1)(B)--

(A) section 544(a)(2) shall be applied as if such section did not contain the phrase “or by or for his partner”; and

(B) sections 544(a)(4)(A) and 544(b)(1) shall be applied by substituting “the corporation meet ! the stock ownership
requirements of section 542(a)(2)” for “the corporation a personal holding company”.

(b) Amounts considered at risk.--

(1) In general.--For purposes of this section, a taxpayer shall be considered at risk for an activity with respect to amounts
including--
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(A) the amount of money and the adjusted basis of other property contributed by the taxpayer to the activity, and

(B) amounts borrowed with respect to such activity (as determined under paragraph (2)).

(2) Borrowed amounts.--For purposes of this section, a taxpayer shall be considered at risk with respect to amounts borrowed
for use in an activity to the extent that he--

(A) is personally liable for the repayment of such amounts, or

(B) has pledged property, other than property used in such activity, as security for such borrowed amount (to the extent
of the net fair market value of the taxpayer's interest in such property).

No property shall be taken into account as security if such property is directly or indirectly financed by indebtedness which
is secured by property described in paragraph (1).

(3) Certain borrowed amounts excluded.--

(A) In general.--Except to the extent provided in regulations, for purposes of paragraph (1)(B), amounts borrowed shall
not be considered to be at risk with respect to an activity if such amounts are borrowed from any person who has an interest
in such activity or from a related person to a person (other than the taxpayer) having such an interest.

(B) Exceptions.--

(i) Interest as creditor,--Subparagraph (A) shall not apply to an interest as a creditor in the activity.

(ii) Interest as shareholder with respect to amounts borrowed by corporation.--In the case of amounts borrowed
by a corporation from a shareholder, subparagraph (A) shall not apply to an interest as a shareholder.

(C) Related person.--For purposes of this subsection, a person (hereinafter in this paragraph referred to as the “related
person”) is related to any person if--

(i) the related person bears a relationship to such person specified in section 267(b) or section 707(b)(1), or

(ii) the related person and such person are engaged in trades or business under common control (within the meaning
of subsections (a) and (b) of section 52).

For purposes of clause (i), in applying section 267(b) or 707(b)(1), *“10 percent” shall be substituted for “50 percent”.
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(4) Exception.--Notwithstanding any other provision of this section, a taxpayer shall not be considered at risk with
respect to amounts protected against loss through nonrecourse financing, guarantees, stop loss agreements, or other similar
arrangements.

(5) Amounts at risk in subsequent years.--If in any taxable year the taxpayer has a loss from an activity to which subsection
(a) applies, the amount with respect to which a taxpayer is considered to be at risk (within the meaning of subsection (b)) in
subsequent taxable years with respect to that activity shall be reduced by that portion of the loss which (after the application
of subsection (a)) is allowable as a deduction.

(6) Qualified nonrecourse financing treated as amount at risk.--For purposes of this section--

(A) In general.--Notwithstanding any other provision of this subsection, in the case of an activity of holding real property,
a taxpayer shall be considered at risk with respect to the taxpayer's share of any qualified nonrecourse financing which
is secured by real property used in such activity.

(B) Qualified nonrecourse financing.--For purposes of this paragraph, the term “qualified nonrecourse financing” means
any financing--

(i) which is borrowed by the taxpayer with respect to the activity of holding real property,

(ii) which is borrowed by the taxpayer from a qualified person or represents a loan from any Federal, State, or local
government or instrumentality thereof, or is guaranteed by any Federal, State, or local government,

(iii) except to the extent provided in regulations, with respect to which no person is personally liable for repayment, and

(iv) which is not convertible debt.

(C) Special rule for partnerships.--In the case of a partnership, a partner's share of any qualified nonrecourse financing
of such partnership shall be determined on the basis of the partner's share of liabilities of such partnership incurred in
connection with such financing (within the meaning of section 752).

(D) Qualified person defined.--For purposes of this paragraph--

(i) In general.--The term “qualified person” has the meaning given such term by section 49(a)(1)(D)(iv).

(ii) Certain commercially reasonable financing from related persons.--For purposes of clause (i), section 49(a)
(1)(D)(iv) shall be applied without regard to subclause (I) thereof (relating to financing from related persons) if the
financing from the related person is commercially reasonable and on substantially the same terms as loans involving
unrelated persons.
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(E) Activity of holding real property.--For purposes of this paragraph--

(i) Incidental personal property and services.--The activity of holding real property includes the holding of personal
property and the providing of services which are incidental to making real property available as living accommodations.

(ii) Mineral pt;operty.—The activity of holding real property shall not include the holding of mineral property.
(c) Activities to which section applies.--
(1) Types of activities.--This section applies to any taxpayer engaged in the activity of--
(A) holding, producing, or distributing motion picture films or video tapes,
(B) farming (as defined in section 464(e)),
(C) leasing any section 1245 property (as defined in section 1245(a)(3)),
(D) exploring for, or exploiting, oil and gas resources as a trade or business or for the production of income, or
(E) exploring for, or exploiting, geothermal deposits (as defined in section 613(e)(2)).
(2) Separate activities.--For purposes of this section--
(A) In general.--Except as provided in subparagraph (B), a taxpayer's activity with respect to each--
(i) film or video tape,
(ii) section 1245 property which is leased or held for leasing,
(iii) farm,
(iv) oil and gas property (as defined under section 614), or

(v) geothermal property (as defined under section 614),

shall be treated as a separate activity.
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(B) Aggregation rules.--

(i) Special rule for leases of section 1245 property by partnerships or S corporations.--In the case of any partnership
or S corporation, all activities with respect to section 1245 properties which--

(I) are leased or held for lease, and

(IT) are placed in service in any taxable year of the partnership or S corporation,

shall be treated as a single activity.

(ii) Other aggregation rules.--Rules similar to the rules of subparagraphs (B) and (C) of paragraph (3) shall apply for
purposes of this paragraph.

(3) Extension to other activities.--

(A) In general.--In the case of taxable years beginning after December 31, 1978, this section also applies to each activity--

(i) engaged in by the taxpayer in carrying on a trade or business or for the production of income, and

(ii) which is not described in paragraph (1).

(B) Aggregation of activities where taxpayer actively participates in management of trade or business.--Except as
provided in subparagraph (C), for purposes of this section, activities described in subparagraph (A) which constitute a
trade or business shall be treated as one activity if--

(i) the taxpayer actively participates in the management of such trade or business, or

(ii) such trade or business is carried on by a partnership or an S corporation and 65 percent or more of the losses for the
taxable year is allocable to persons who actively participate in the management of the trade or business.

(C) Aggregation or separation of activities under regulations.--The Secretary shall prescribe regulations under which
activities described in subparagraph (A) shall be aggregated or treated as separate activities.

(D) Application of subsection (b)(3).--In the case of an activity described in subparagraph (A), subsection (b)(3) shall
apply only to the extent provided in regulations prescribed by the Secretary.

(4) Exclusion for certain equipment leasing by closely-held corporations.--
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(A) In general.--In the case of a corporation described in subsection (a)(1)(B) actively engaged in equipment leasing--
(i) the activity of equipment leasing shall be treated as a separate activity, and
(ii) subsection (a) shall not apply to losses from such activity.

(B) 50-percent gross receipts test.--For purposes of subparagraph (A), a corporation shall not be considered to be actively
engaged in equipment leasing unless 50 percent or more of the gross receipts of the corporation for the taxable year is
attributable, under regulations prescribed by the Secretary, to equipment leasing.

(C) Component members of controlled group treated as a single corporation.--For purposes of subparagraph (A), the
component members of a controlled group of corporations shall be treated as a single corporation.

(5) Waiver of controlled group rule where there is substantial leasing activity.--
(A) In general.--In the case of the component members of a qualified leasing group, paragraph (4) shall be applied--
(i) by substituting “80 percent” for “50 percent” in subparagraph (B) thereof, and
(ii) as if paragraph (4) did not include subparagraph (C) thereof.

(B) Qualified leasing group.--For purposes of this paragraph, the term *qualified leasing group” means a controlled group
of corporations which, for the taxable year and each of the 2 immediately preceding taxable years, satisfied each of the
following 3 requirements:

(i) At least 3 employees.--During the entire year, the group had at least 3 full-time employees substantially all of the
services of whom were services directly related to the equipment leasing activity of the qualified leasing members.

(ii) At least 5 separate leasing transactions.--During the year, the qualified leasing members in the aggregate entered
into at least 5 separate equipment leasing transactions.

(iii) At least $1,000,000 equipment leasing receipts.--During the year, the qualified leasing members in the aggregate
had at least $1,000,000 in gross receipts from equipment leasing.

The term “qualified leasing group” does not include any controlled group of corporations to which, without regard
to this paragraph, paragraph (4) applies.
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(C) Qualified leasing member.--For purposes of this paragraph, a corporation shall be treated as a qualified leasing
member for the taxable year only if for each of the taxable years referred to in subparagraph (B)--

(i) it is a component member of the controlled group of corporations, and
(ii) it meets the requirements of paragraph (4)(B) (as modified by subparagraph (A)(i) of this paragraph).
(6) Definitions relating to paragraphs (4) and (5).--For purposes of paragraphs (4) and (5)--
(A) Equipment leasing.--The term “equipment leasing” means--
(i) the leasing of equipment which is section 1245 property, and
(ii) the purchasing, servicing, and selling of such equipment.

(B) Leasing of master sound recordings, etc., excluded.--The term “equipment leasing” does not include the leasing of
master sound recordings, and other similar contractual arrangements with respect to tangible or intangible assets associated
with literary, artistic, or musical properties.

(C) Controlled group of corporations; component member.--The terms “controlled group of corporations” and
“component member” have the same meanings as when used in section 1563. The determination of the taxable years taken
into account with respect to any controlled group of corporations shall be made in a manner consistent with the manner
set forth in section 1563.

(7) Exclusion of active businesses of qualified C corporations.--
(A) In general.--In the case of a taxpayer which is a qualified C corporation--
(i) each qualifying business carried on by such taxpayer shall be treated as a separate activity, and
(ii) subsection (a) shall not apply to losses from such business.

(B) Qualified C corporation.--For purposes of subparagraph (A), the term “qualified C corporation” means any
corporation described in subparagraph (B) of subsection (a)(1) which is not--

(i) a personal holding company (as defined in section 542(a)), or
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(ii) a personal service corporation (as defined in section 269A(b) but determined by substituting *“5 percent” for *10
percent” in section 269A(b)(2)).

(C) Qualifying business.--For purposes of this paragraph, the term “qualifying business” means any active business if--

(i) during the entire 12-month period ending on the last day of the taxable year, such corporation had at least 1 full-time
employee substantially all the services of whom were in the active management of such business,

(ii) during the entire 12-month period ending on the last day of the taxable year, such corporation had at least 3 full-
time, nonowner employees substantially all of the services of whom were services directly related to such business,

(iii) the amount of the deductions attributable to such business which are allowable to the taxpayer solely by reason of
sections 162 and 404 for the taxable year exceeds 15 percent of the gross income from such business for such year, and

(iv) such business is not an excluded business.

(D) Special rules for application of subparagraph (C).--

(i) Partnerships in which taxpayer is a qualified corporate partner.--In the case of an active business of a partnership,
if--

(T) the taxpayer is a qualified corporate partner in the partnership, and

(IT) during the entire 12-month period ending on the last day of the partnership's taxable year, there was at least 1
full-time employee of the partnership (or of a qualified corporate partner) substantially all the services of whom were
in the active management of such business,

then the taxpayer's proportionate share (determined on the basis of its profits interest) of the activities of the
partnership in such business shall be treated as activities of the taxpayer (and clause (i) of subparagraph (C) shall
not apply in determining whether such business is a qualifying business of the taxpayer).

(ii) Qualified corporate partner.--For purposes of clause (i), the term “qualified corporate partner” means any
corporation if--

(1) such corporation is a general partner in the partnership,

(IT) such corporation has an interest of 10 percent or more in the profits and losses of the partnership, and
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(IIT) such corporation has contributed property to the partnership in an amount not less than the lesser of $500,000
or 10 percent of the net worth of the corporation.

For purposes of subclause (III), any contribution of property other than money shall be taken into account at
its fair market value.

(iii) Deduction for owner employee compensation not taken into account.--For purposes of clause (iii) of
subparagraph (C), there shall not be taken into account any deduction in respect of compensation for personal services
rendered by any employee (other than a non-owner employee) of the taxpayer or any member of such employee's family
(within the meaning of section 318(a)(1)).

(iv) Special rule for banks.--For purposes of clause (iii) of subparagraph (C), in the case of a bank (as defined in section
581) or a financial institution to which section 591 applies--

(I) gross income shall be determined without regard to the exclusion of interest from gross income under section
103, and

(IT) in addition to the deductions described in such clause, there shall also be taken into account the amount of the
deductions which are allowable for amounts paid or credited to the accounts of depositors or holders of accounts as
dividends or interest on their deposits or withdrawable accounts under section 163 or 591.

(v) Special rule for life insurance companies.--

(I) In general.--Clause (iii) of subparagraph (C) shall not apply to any insurance business of a qualified life insurance
company.

(II) Insurance business.--For purposes of subclause (I), the term “insurance business” means any business which is
not a noninsurance business (within the meaning of section 806(b)(3)).

(IIT) Qualified life insurance company.--For purposes of subclause (1), the term “qualified life insurance company”
means any company which would be a life insurance company as defined in section 816 if unearned premiums were
not taken into account under subsections (a)(2) and (c)(2) of section 816.

(E) Definitions.--For purposes of this paragraph--

(i) Non-owner employee.--The term “non-owner employee’ means any employee who does not own, at any time during
the taxable year, more than 5 percent in value of the outstanding stock of the taxpayer. For purposes of the preceding
sentence, section 318 shall apply, except that S percent” shall be substituted for “S0 percent” in section 318(a)(2)(C).

(ii) Excluded business.--The term “excluded business” means--
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(I) equipment leasing (as defined in paragraph (6)), and

(IT) any business involving the use, exploitation, sale, lease, or other disposition of master sound recordings, motion
picture films, video tapes, or tangible or intangible assets associated with literary, artistic, musical, or similar
properties.

(iii) Special rules relating to communications industry, etc.--

(I) Business not excluded where taxpayer not completely at risk.--A business involving the use, exploitation, sale,
lease, or other disposition of property described in subclause (II) of clause (ii) shall not constitute an excluded business
by reason of such subclause if the taxpayer is at risk with respect to all amounts paid or incurred (or chargeable to
capital account) in such business.

(IT) Certain licensed businesses not excluded.--For purposes of subclause (II) of clause (ii), the provision of
radio, television, cable television, or similar services pursuant to a license or franchise granted by the Federal
Communications Commission or any other Federal, State, or local authority shall not constitute an excluded business
by reason of such subclause.

(F) Affiliated group treated as 1 taxpayer.--For purposes of this paragraph--

(i) In general.--Except as provided in subparagraph (G), the component members of an affiliated group of corporations
shall be treated as a single taxpayer.

(ii) Affiliated group of corporations.--The term “affiliated group of corporations” means an affiliated group (as defined
in section 1504(a)) which files or is required to file consolidated income tax returns.

(iii) Component member.--The term “‘component member” means an includible corporation (as defined in section
1504) which is a member of the affiliated group.

(G) Loss of 1 member of affiliated group may not offset income of personal holding company or personal service
corporation.--Nothing in this paragraph shall permit any loss of a member of an affiliated group to be used as an offset
against the income of any other member of such group which is a personal holding company (as defined in section 542(a))
or a personal service corporation (as defined in section 269A(b) but determined by substituting “5 percent” for “10 percent”
in section 269A(b)(2)).

(d) Definition of loss.--For purposes of this section, the term “loss” means the excess of the deductions allowable under this
chapter for the taxable year (determined without regard to the first sentence of subsection (a)) and allocable to an activity to
which this section applies over the income received or accrued by the taxpayer during the taxable year from such activity
(determined without regard to subsection (e)(1)(A)).

(e) Recapture of losses where amount at risk is less than zero.--
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(1) In general.—-If zero exceeds the amount for which the taxpayer is at risk in any activity at the close of any taxable year--

(A) the taxpayer shall include in his gross income for such taxable year (as income from such activity) an amount equal
to such excess, and

(B) an amount equal to the amount so included in gross income shall be treated as a deduction allocable to such activity
for the first succeeding taxable year. '

(2) Limitation.--The excess referred to in paragraph (1) shall not exceed--

(A) the aggregate amount of the reductions required by subsection (b)(5) with respect to the activity by reason of losses
for all prior taxable years beginning after December 31, 1978, reduced by

(B) the amounts previously included in gross income with respect to such activity under this subsection.

CREDIT(S)

(Added Pub.L. 94-455, Title II, § 204(a), Oct. 4, 1976, 90 Stat. 1531; amended Pub.L. 95-600, Title II, §§ 201(a), (c)(1),
202, 203, Title VII, § 701(k)(2), Nov. 6, 1978, 92 Stat. 2814, 2816, 2906; Pub.L. 95-618, Title IV, § 402(d), Nov. 9, 1978, 92
Stat. 3202; Pub.L. 96-222, Title I, § 102(a)(1)(A) to (D), Apr. 1, 1980, 94 Stat. 206-208; Pub.L. 97-354, § 5(a)(31), Oct. 19,
1982, 96 Stat. 1695; Pub.L. 98-369, Div. A, Title IV, § 432(a) to (c), Title VII, § 721(x)(2), July 18, 1984, 98 Stat. 811-814,
971; Pub.L. 99-514, Title 11, § 201(d)(7)(A), Title V, § 503(a), (b), Title X, § 1011(b)(1), Oct. 22, 1986, 100 Stat. 2141, 2243,
2389; Pub.L. 101-508, Title XI, §§ 11813(b)(15), 11815(b)(3), Nov. 5, 1990, 104 Stat. 1388-555, 1388-558; Pub.L. 108-357,
Title IV, § 413(c)(7), Oct. 22, 2004, 118 Stat. 1507.)

" Notes of Decisions (59)

Footnotes

1 So in original. Probably should be “meets™.
26 U.S.C.A. § 465,26 USCA § 465
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