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I. INTRODUCTION. 

The issue here is whether the Washington Pro duet Liability Aet 

("WPLA") applies to Appellant's claims against Paeifie Water Works 

Supply Company, Inc. ("PWW"). Appellant has conceded that if the 

WPLA applies, the dismissal of PWW was appropriate. The undisputed 

record or admissible evidence confirms that all of Appellant's alleged 

exposure to PWW's asbestos-containing product occurred after July 26, 

1981, so the WPLA applies. I However, even if one credits the 

contradictory and inadmissible evidence that Appellant relies on to 

suggest some exposure to PWW products came before enactment of the 

WPLA, the WPLA still applies. 

Washington law holds that the WPLA - and not common law -

applies to claims of exposure to hazardous substances unless 

"substantially all" of the exposure occurred before the enactment of the 

WPLA. See. e.g. Krivanek v. Fibreboard Corp., 72 Wn. App. 632, 635, 

965 P.2d 527 (\993). Appellant agrees this is the law. See Opening Brief 

Of Appellant ("OB") at 3, 13-15, 23. The law is equally clear that when 

the alleged exposure is to products from multiple defendants over a time 

period belore and after enactment or the WPLA, the "substantially all" 

I The WPLA's effective date is July 26, 1981. ,)'ee RCW 4.22.920. 



analysis is defendant specific. In other words, the WPLA applies to a 

particular defendant unless "substantially all" of a plaintiff's exposure to 

that specific defendant's product came before July 26, 1981. S'ee inFa, 

Section IV.B., and authorities cited therein. Appellant disagrees on this 

point, arguing that the court should aggregate his asbestos exposure from 

all de1Cndants to determine whether "substantially all" of the exposure was 

before July 26, 1981. That contention is at odds with Washington law and 

Appellant cites no legal authority to support his argument. 

The Washington Supreme Court, Washington Legislature, and 

public policy all favor a "defendant-specific" analysis of exposure to 

asbestos when a court decides if the WPLA or common law should apply. 

In Macias v. Saberhagen lloldings, Inc., the Washington Supreme Court 

applied a de1Cndant-specific exposure analysis, concluding that the WPLA 

independently applied to each defendant. See 175 Wn.2d 402, 409 n.2, 

282 P.3d 1069 (2012). The Macias Court's reasoning is consistent with 

the Washington Legislature's intent when it enacted the WPLA. The 

Legislature expressly intended to insulate a seller from strict liability, and 

apply dilTerent liability standards to sellers than manufacturers. See 

Senate Journal, 47th Legislature V.l Sen. 3158 (1981), at 618. Further, 

public policy behind Washington's product liability law supports a 

defendant-specific approach. 
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Even i(' this Court declines to apply the WPLA to Appellant's 

action against PWW, dismissal of PWW is still appropriate because 

Appellant's exposure to PWW's asbestos-containing product, if any, was 

not a substantial factor in Appellant's alleged injury. for all of these 

reasons, the trial court's decision to dismiss PWW should be affirmed. 

II. COUNTER-STATEMENT OF ISSUES. 

1. When a Washington court determines if the WPLA applies to a 

plaintiffs asbestos product liability action, should the court 

measure the plaintiff's exposure to asbestos in the aggregate, or on 

a defendant-specific basis? 

2. Did the trial court properly determine that the WPLA applied to 

Appellant's e1aim against PWW? 

3. If the WPLA applies, should this Court affirm the trial court's 

dismissal of PWW? 

4. Even if the WPLA does not apply to Appellant's claim against 

PWW, should this Court dismiss PWW because Appellant cannot 

show that his alleged exposure to PWW products was a substantial 

('actor in his alleged injury? 

III. STATEMENT OF THE CASK 

From 1963 until he retired in 200 L Appellant Ronald Fagg worked 

in construction, as a heavy equipment operator, and for municipal water 



systems. See Clerk ' s Papers ("CP") at 667-73, 779, 899, 919. During 

parts of this employment, Appellant alleges that he was exposed to 

asbestos from multiple products from different manufacturers and supplied 

by multiple sellers. OB at 1. Among his claimed exposures, Appellant 

contends that he was exposed to asbestos-cement ("AC") pipe2 supplied 

by PWW. 08 at 7-9. PWW provides these facts relevant to Appellant's 

alleged exposure to AC pipe in general, and to PWW's product. 

A. PWW's RELEVANT CORPORATE HISTORY. 

Respondent PWW was a pipe and pipe-related products supplier in 

Washington until 1997. See CP at 625 ~ 4. The following facts are 

derived from depositions and declarations of former PWW employees, 

including PWW' s former owner and President, William Davis. See CP at 

625'13. These facts are uncontested . 

• In the 1960's, PWW had a delivery truck it used for product 

deliveries. PWW sold its one truek and permanently stopped 

delivering its products in 1967 or 1968. See CP at 583. 

• Prior to 1981, PWW sold its products, including AC pipe, only out 
of its Seattle and Tacoma locations. See CP at 583, 626, 750. 

• PWW opened its third location in Woodinville, Washington no 

earlier than 1981, or 1982. See CP at 626 ~ 5, 750, 752-53. 

2 Appellant Llsed the terms AC pipe and transite pIpe interchangeably 1\1 his 
depositions. See CP at 1006. 
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• PWW supplied products, including AC pipe, from its Woodinville 

location starting at the earliest in 1981, but most likely 1982. See 

CP at 626'15, 750, 752-53. 

• In 1984, PWW stopped selling AC pipe. See CP at 626, 752. 

• After 1984, PWW did not supply or sell any AC pipe or asbestos 

containing products. See CP at 626, 752. 

• In sum, PWW sold AC pipe [rom its Woodinville location Crom 

1981 or 1982 through 1984. See CP at 626, 750, 752-53. 

B. ArrELLANT'S EXPOSURE To AC PIPE IN GENERAL. 

Appellant testified that he was exposed to AC pipe during his 

employment from 1979 to 1992. See CP at 1217-18, 1232, 1253-54, 1257, 

1334-35,1409-1410. In chronological order, Appellant worked at: 

• C&O Enterprises ("C&O") for six months in 1979 to 1980. See 

CP at 1210, 1257, 1408-09; 

• Lake Washington Sewer and Water ("Lake Washington") [or live 

or six years in the 1980's, most likely to 1985 or 1986. See CP at 

833-34,1003,1254-55,1257; 

• City or Kirkland ("Kirkland") for live or six years in the mid-

1980's to early 1990's. See CP at 852-53, 858,1257-59,1261; and 

• City or Hothcll ("Bothell") from 1988 to 1992. See CP at 1006, 
1253-54, 1275. 

Appellant testitied repeatedly that he did not work with AC pipe before 

C&O, or after Bothell. See CP at 1217-18, 1232, 1253-54,1257,1334-35, 

1409-10. 
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Appellant claims he was exposed to asbestos contained in AC pipe 

manufactured by CertainTeed Corp. ("CertainTeed") and Johns Manville 

(".TM"), and sold by PWW and H.D. fowler Company ("HD fowler"), 

when he would cut and bevel the AC pipe during pipe installations and 

repairs. See CP at 818-22,837-58,1217-32,1240-41,1257-75,1287-93, 

1307-08,1334,1365-73,1395-1402. 

C. ApPELLANT'S ALLEGED EXPOSURE To PWW-SUPPLIED 

PROOUCT. 

Appellant's Opening Brief suggests that all of his alleged AC pipe 

exposure was to PWW-supplied AC pipe. See OB at 7-9. This is 

incorrect. In fact, the admissible evidence3 and uncontested facts in the 

record show that Appellant's total alleged exposure to PWW AC pipe was 

from 1982 to 1984, while he was employed at Lake Washington. See CP 

at 833-34, 843-44, 1003, 1254-55, 1257. 

From 1979 to 1992, Appellant worked with three categories of AC 

3 Onc typc of AC pipc that Appcllant claims hc worked with is pipe he took from 
his employer's inventory, or pipe yard. See CP at 1365. But Appellant testified 
that he had no personal knowledge of where his employers obtained the AC pipe 
for their respective pipe yards. ,c.,'ee CP at 825, 845-46, 1225, 1384, 1394-95, 
1398. Appellant testitied that at eaeh of those employers he did not personally 
purchase AC pipe for the pipe yard, and that he was rarely present when his 
employers' trucks returned with AC pipe deliveries. See CP at 825, 1349-50, 
1354-55, 1357-58. Of the few deliveries at which Appellant was present, the 
only reason he believed the AC pipe came from PWW was beeause "the truck 
driver told lhimJ so." CP 1384; see also CP at 1225, 1394-95, 1398. This is 
inadmissible hearsay, and cannot bc offered to prove that AC pipe 111 an 
employer's yard camc from PWW. See Wash. R. Evid. 801, 802. 
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pipe: (1) AC pipe already in the ground; (2) AC pipe from his employer's 

pipe yard; and (3) AC pipe that he personally obtained from a pipe 

supplier in the area. See CP at 1365. Appellant testified that none of the 

AC pipe already in the ground came from PWW. See CP at 1260, 1274. 

And Appellant provided no admissible evidence to show where his 

employers obtained the AC pipc ror their respective pipe yards. 4 See CP 

at 825, 845-46, 1225, 1384, 1394-95, 1398. 

As to AC pipe that he personally obtained from PWW, Appellant 

alleges he worked with such pipe at only two employers: Lake 

Washington and C&O.5 See CP at 823-24, 843-44, 855. However, it is 

undisputed that when he personally obtained AC Pipe from PWW, he did 

so from only one of PWW's locations - only from PWW's Woodinville 

location. See CP at 1372-73. lIe repeatedly testified that he never 

obtained AC pipe from PWW's other locations. See id. In fact, Appellant 

stressed that he never even visited PWW's other locations. See id. 

Accordingly, the only evidence in the record of Appellant's exposure to 

PWW AC pipe is from AC pipe that he personally obtained from PWW's 

Woodinville location. See id. 

~ See supra, note 3. 

5 Appellant does not elaim that be worked with AC pipe that he personally 
obtained hom PWW while employed at Kirkland or Bothell. See OB at 7-9. 
Appellant has never contested this undisputed fact, not before the trial court, nor 
in his Opening Brief. ,')'ee OB at 7-9; CP at 823-24,843-44,855. 
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it is undisputed that PWW opened its Woodinville location at the 

earliest in 1981, or 1982. See CP at 626 '1 5, 750, 752-53. And it is 

uncontested that PWW stopped selling AC pipe in 1984. See CP at 626, 

752. Therefore, for a defendant-specific analysis, his total alleged 

exposure to PWW AC pipe is from 1982 to 1984; and only his 

employment at Lake Washington is during this time frame. See CP at 

833-34,843-44,1003 , 1254-55,1257. 

D. PROCEDURAL POSTURE. 

In 2009, Appellant filed suit alleging only Washington common 

law product liability claims. See CP 13-28. To prove his claims, 

Appellant relied almost exclusively upon his own deposition testimony. 

See generally Clerk's Papers. Appellant did not depose any former co-

workers, and his documentary evidence was scant. See id. 

On December 12, 2011 , PWW moved for summary judgment, in 

pertinent part, because: (1) the WPLA preempted Appellant's common 

law claims; (2) PWW was immune from liability under the WPLA;6 and 

(3) Appellant's exposure, if any, to PWW' s AC pipe was not a substantial 

factor in his injury.7 See CP at 96-109, 394-96, 607-613, 693-97. In 

(, PWW tC:lrI11a Ily joined in Respondent CSK Auto, Inc. ("CSK Auto")' s motion 
for summary judgment on this ground, properly prescrving this ground for 
dismissal bctC:lre the trial court and this COLili. See CP at 394-96,693-97. 

7 PWW also moved for dismissal on an independent ground tC:lr lack of caLisation. 
See CP at 1()3-0S. That issue is not presented on appeal. 
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opposmg PWW's motion for summary judgment, Appellant contested 

application of the WPLA, but conceded that if the WPLA applied , 

dismissal for PWW was appropriate. See CP at 529-39. 

The trial court heard argument on PWW's motion on March 16, 

2012,8 and granted PWW's motion that same day. In its Order dismissing 

PWW, the trial court concluded that "the only admissible evidence or 

rPlaintilT'sl exposure to A /C pipe distributed by Pacific Water Works was 

[rom its Woodinville store, which opened in 1981 or 1982." CP at 617. 

As a result, the WPLA applied, and PWW was not liable under the WPLA 

as a matter of law. The trial court also concluded that "leJven if lPJlaintiff 

could show he was exposed to pipe from Pacific Water Works as early as 

the late 1970's, this would not satisfy the "substantially all" requirement, 

the WPLA still applied, and dismissal or PWW was proper. CP at 617. 

Appellant now appeals this ruling. See CP at 7-10, 616-17 . 

IV. ARGUMENT. 

A. STANI)AI{I) OF REVIEW. 

The Superior Court concluded that the WPLA applied to 

Appellant's claim against PWW. See CP at 617. Appellant's Opening 

8 Appellant claims that the trial COUtt asked "the patties" to provide supplemental 
briefing on the question now before this COLllt. 08 at 23 . That is incorrect. The 
trial court requested such briefing only fj·OI11 Appellant and CSK Auto . The trial 
court never requested such briefing from PWW. 
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Brief argues that application of the WPLA is an "affirmative defense," and 

that Respondents have the burden to prove both that the WPLA applies, 

and Respondents are "immune" from liability under it. See OI3 28-31. 

Appellant is incorrect. 

Application of the WPLA to this case is an issue of law, which this 

Court reviews de novo. See Viereck v. Fibreboard Corp., 81 Wn. App. 

579, 583, 915 P.2d 581 (1996). Appellant agrees. See OR at 31 C'T1'lhe 

application of the rWPLA 1 is a question of law ... "). Respondents, 

therefore, do not have the burden of proving it applies. 

This Court reviews summary judgment orders de novo and engages 

in "the same inquiry as the trial court." Sheikh v. Choe, 156 Wn.2d 441, 

447, 128 P.3d 574 (2006). If this Court determines that PWW has made 

an initial showing of the absence of a material fact, Appellant must offer 

prima facie evidence to support each essential clement of its claim. See 

Bruns v. PACCAR, Inc. , 77 Wn. App. 201, 208, 890 P.2d 469 (1995). The 

facts Appellant sets forth must be specific, detailed, and not speculative or 

conclusory. See Sanders v. Woods, 121 Wn. App. 593,600,89 P.3d 312 

(2004). Appellant "cannot rest on mere allegations." /Jaldwin v. Sislers oj" 

Providence in Wash., Inc., 112 Wn.2d 127. 132. 769 P.2d 298 (1989). 

Appellant's claim against PWW is a product liability action. It is 

well-established that Appellant has the burden of proof to show that PWW 

10 



is liable under the WPLA's section applicable to sellers, RCW 7.72.040.9 

See Hutte/o v. S.A. Woods-Yates Am. Mach. Co., 72 Wn. App. 397, 401, 

864 P.2d 948 (1993) (stressing that it is the plaintiff's burden to prove a 

defendant's liability under § 7.72.040(1)); Morgan v. Aurora Pump Co., 

159 Wn. App. 724, 729, 248 P.3d 1052 (2011) (affirming a plaintiff has 

the burden of proving a product liability claim under WPLA). 

B. W ASIllNGTON COURTS, LEGISLATIVE INTENT, AND PUBLIC 

POLICY COMPEL A ])EFENDANT-SPECIFIC ANALYSIS. 

The primary issue in this appeal is: when deciding if the WPLA 

applies in an asbestos exposure suit, should the Court evaluate the 

plaintiff's asbestos exposure in the aggregate, or on a "defendant-specific" 

basis; i.e., limited to each defendant's product. See on at 3; Response 

nrief~ supra, at 1-2. Appellant argues for aggregation of all exposures. 

See OB at 20-28. In his brief, however, Appellant provides no authority -

primary or secondary, Washington law or foreign - to justify his position. 

Jd. That is because Washington law, legislative intent, and public policy 

all compel a defendant-specific approach in deciding this issue. 

1. The Washington Supreme Court's Opinion in Macias v. 
Saherhagen Holdings has Already Decided the Issue. 

A defendant-specific approach is the law in Washington after 

') It is undisputed that PWW is alleged to have been a sellcr, not a manufacturer. 
under both COl1lll1on law and the WPLA, RCW 7.72.0 I O( I). 
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Macias v. Saherhagen IIoldings. In Macias, the Washington Supreme 

Court applied a defendant-specific analysis of the plaintifrs asbestos 

exposure to determine if the WPLA applied. 175 Wn.2d at 409 n.2. 

from 1978 to 2004, Macias was a "tool keeper," cleaning 

respirators designed to filter out hazardous substances, including asbestos, 

and replacing the filter cartridges. ld. at 405-06. Macias worked with 

several different brands of respirators, each made by different 

manufacturers. !d. at 405. Macias sued the respirator manufacturers 

claiming injury from asbestos exposure while using their products. ld. 

The Macias court addressed the issue of which law - the WPLA or 

common law - applied to Macias's suit. ld. at 408. After affirming the 

"substantially all" standard formulated by this Court, the Court evaluated 

Macias's exposure to each defendant's product to determine if the WPLA 

applied. See id. at 408-09. The Court reasoned: 

The record indicates that Macias maintained and cleaned 
respirators manufactured by the lDefendantsJ Mine Safety 
Appliances Company and North America Safety Products 
USA only after July 1981. The WPLA clearly governs the 
claims against these defendants. With respect to 
(Defendant] American Optical Corporation, the WPLA 
applies, as explained, because substantially all of Mr. 
Macias's exposure to asbestos occurred after the effective 
date or the Act. 

ld. at 409 & 11.2 (emphasis added). Macias claimed exposure to asbestos 
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from 1978 to 2004, which on its face supports application of the WPLA -

substantially all of the asbestos exposure did not occur before July 1981. 

See id. at 409. Rather than perform an aggregate analysis, or declare a 

blanket conclusion that the WPLA applied, the Court applied the 

substantially all standard to each defendant, ensuring that the proper law, 

and liability standard, applied to each claim. See id. at 409 n.2; see also 

Coulter v. Asten Group, inc., 135 Wn. App. 613, 617, 624,146 P.3d 444 

(2006) (applying a defendant-specific analysis to determine if the pre- or 

post-1973 comparative negligence statute governed; only considering the 

years Coulter was exposed to Asten's product, ignoring Coulter's full 

asbestos exposure); cf Braaten v. Saberhagen Holdings, 165 Wn.2d 373 , 

388-89, 198 P.3d 493 (2008) (applying a defendant-specific approach to 

liability and duty to warn in an asbestos-exposure product liability claim). 

Macias controls here. As in Macias, Appellant claims exposure 

"to asbestos from multiple products produced and marketed by mUltiple 

entities." 013 at 1. And just as Macias claimed he used different brands of 

respirators at different times, here too, Appellant claims he worked around 

different asbestos-containing products at different times. See OR at 5-10. 

Macias dictates application of a dcCendant-specific approach, and 

affirmation oCthc ruling below. 
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2. Washington Law that Defendants arc not Strictly 
Liable for Products Outside their Chain of Distribution 
Also Compels a Defendant-Specific Approach. 

The Macias Court also reaffirmed the long-standing principle that 

to apply "strict liability in a product liability case, the [defendantJ must be 

in thc chain of distribution." 175 Wn.2d at 410. That is because "the 

policy underpinnings for strict liability . . . do not apply when a 

rdefendantl has not placed the product in rthel stream of commerce." 

Braaten, 165 Wn.2d at 386; see also Simonetta v. Viad Corp., 165 Wn.2d 

341, 363 & n.8, 197 P .3d 127 (2008) (same). 

If a court aggregated a plaintiff's asbestos exposure to determine if 

the WPU\ applied, it would combine exposure to multiple products 

outside each respective defendant's chain of distribution. Combining 

exposure in this way could apply strict liability to defendants for exposure 

outside the stream of commerce of their products, a result that contradicts 

the law set forth in Macias, Braaten, and Simonet1a. 

This case presents the dangers of aggregation recognized in 

Macias , Braaten, and Simonetta: the Court would combine alleged 

asbestos exposure in brakes and gaskets manufactured by Bendix and 

Victor, and sold by CSK Auto, asbestos Crom AC pipe manufactured by 

JM and sold by PWW, asbestos from AC pipe manufactured by 

CertainTeed and sold by HD fowler, and asbestos from vermiculite mined 
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by W.R. Grace. None of these products is in the other's chain of 

distribution. Yet, if this court applied the common law from aggregation, 

and exposure to a specific defendant's product was not substantially all 

before 1981, it would be imposing strict liability on a defendant due to 

exposure to products outside that defendant's chain of distribution. A 

defendant-specific approach applies strict liability only to a product within 

that defendant's chain of distribution. Only this approach is consistent 

with the Supreme Court's holdings in Macias , Braaten, and Simonetta. 

3. Only a Defendant-Specific Analysis Upholds the 
Legislative Intent Behind the WPLA. 

a. In enacting the WPLA, the Washington 
Legislature rejected the common law strict 
liability standard for Washington's sellers, and 
intended to immunize sellers from product 
liability except in limited circumstances. 

The Washington Legislature enacted the WPLA in 1981 , after five 

years of intense debate, and after the I,egislature had rejected six previous 

product liability reform bills. See Senate Journal, 47th Legislature (1981), 

at 618. Prior to its enactment, in 1979, due to the legislative stalemate 

surrounding the "product liability controversy," the Senate convened the 

Select Committee on Tort and Product Liability Reform ("Senate 

Committee") to examine potential solutions and propose a comprehensive 

product liability bill. Jd. The Senate Committee spent a year and a half 
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studying the issues surrounding product liability reform, holding nme 

public hearings to solicit experts' input and proposals. 10 See id. at 618-21. 

A principal problem the Senate Committee intended the WPLA to 

resolve was the exposure of sellers to the same strict liability under the 

common law as a manufacturer. See Seallle-First Nat. Bank v. Tabert, 86 

Wn.2d 145, 149, 542 P.2d 774 (1975). The Senate Committee stressed 

this was a fundamental problem: "rtlhere has been general agreement 

before the Committee that the eurrent liability exposure of the 'passive' 

retailer under current rules of joint and several liability throughout the 

distribution chain is not justified." Senate Journal, 47th Legislature 

(1981), at 625. 

To correct the unjustified application of strict liability to 

Washington's sellers, the Senate Committee, and the Washington 

Legislature, split the liability standard for sellers from manufacturers. See 

id. at 631-32; Laws of 1981, ch. 27, ~~ 4,5, at 114-116. In RCW 

7.72.030, the WPLA retained the strict liability standard for 

manufacturers. Laws of 1981, ch. 27, ~ 4, at 114-115. RCW 7.72.040, 

the provision applicable to sellers, however, rejeeted the common law 

10 The Senate Committee's final repOft, with a seetion-by-seetioll analysis of the 
WPLA, was incorporated in the Senate Journal of the 47th Legislature. See 
Senate Journal, 47th Legislature (1981), at 617-37. 

16 



strict liability standard for sellers. See Laws of 1981, ch. 27, § 5, at 115-

16. Instead. ~ 7.72.040 immunized Washington's sellers from product 

liability claims, except in the limited circumstances enumerated therein. 

[d. The Senate Committee explained that "it is the intent of the Select 

Committee that liability will be imputed to the non-manufacturing product 

seller only i r the claimant is unable to reach each manufacturer which 

otherwise might be liable in the particular circumstances addressed in the 

relevant subparagraph." Senate Journal, 47th Legislature (1981), at 632. 

The WPLA plainly reflects the Senate Committee's intent to 

immunize Washington's sellers from strict liability. In the Preamble to the 

WPLA, the Legislature stated: "It is further the intent of the legislature 

that retail businesses located primarily in the state of Washington be 

protected from the substantially increasing product liability insurance 

costs and unwarranted exposure to product liability litigation." Laws of 

1981, ch. 27, ~ 1, at 112. Washington courts have affirmed this intent. 

See. e.g .. Butle/o, 72 Wn. App. at 404-05 (affirming the intent of the 

Washington Legislature to apply different liability standards to 

manul~1Cturers and sellers, generally immunizing sellers from liability). 

In sum, the Washington Legislature intended the WPLA to affect 

three purposes: (1) apply dif1Crent liabi I ity standards to manufacturers and 

sellers; (2) reject a strict liability standard for sellers; and (3) generally 
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immunize sellers from liability. See generally, Senate Journal, 47th 

Legislature (1981). 

b. Only a defendant-specific analysis for the 
WPLA's application is consistent with the 
Legislature's intent in passing the WPLA. 

In addressing the aggregation/defendant-specific issue, it IS a 

court's duty to "give effect to the intent and purpose of the Legislature." 

Granl v. Spellman, 99 Wn.2d 815, 818, 664 P.2d 1227 (1983). The 

overriding rule of statutory construction is "the rule of reason upholding 

the obvious purpose that the legislature was attempting to achieve." State 

v. Co/ley, 77 Wn.2d 630, 637, 465 P.2d 665 (1970). "lNJo construction 

should be given to a statute which leads to gross injustice or absurdity." 

In re IIorse IIeaven Irr. Dist., 11 Wn.2d 218, 226,118 P.2d 972 (1941). 

It is plain that resolution or the aggregation/defendant-specific 

analysis must consider the Legislature's intent to immunize sellers from 

liability, and must ensure that it does not lead to the "gross injustice or 

absurdity" of imposing strict liability on a seller when unwarranted. In re 

JIorse IIeaven, 11 Wn.2d at 226. 

I r aggregation were the rule, it would contravene the intent or the 

Legislature by unjustifiably imposing strict liability on a seller. For 

instance, if a plaintiff was exposed to asbestos from a manufacturer's 

product from 1950 through 1982, but a seller's product only in 1982, an 
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aggregate approach would hold that the common law applied because 

substantially all of the asbestos exposure occurred before 1981. 11 The 

seller would be subject to strict liability. 

But the plaintiff's exposure to the seller's product occurred only 

after 1981, and neither the common law, nor a strict liability standard 

should apply to that seller. A defendant-specific approach, however, 

would apply the WPLA to the seller, and the plaintiff would need to 

satisfy the requirements of § 7.72.040 to hold the seller liable. 

c. The application of joint and several liability to 
hazardous substance exposure cases requires a 
defendant-specific approach. 

Because joint and several liability applies in asbestos cases,12 a 

court must be particularly mindful to adhere to the Legislature's intent to 

insulate sellers from strict liability. Aggregation docs not accomplish this. 

If a plaintiff alleged exposure to a manufacturer's product from 1950 to 

II Aggregation wou Id lead to the same resu It if the manufacturer settled with the 
plaintiff: and trial proceeded only against the seller. Applying an aggregate 
approach, the court would apply the common law, and strict liability to the seller, 
based on exposure to products from a defendant-manufacturer absent from the 
courtroom. 

12 Washington's coml1lon law imposed joint and several liability on both 
manut~lcturers and sellers in a product liability claim. See Kottler v. Slate, 136 
Wn.2d 437, 442, 963 P.2d 834 (1998). The TOIi Reform Act of 1986 rejected 
this approach, save in celiain exceptions, such as product liability claims based 
on asbestos exposure. ,)'ee Laws of 1986, ch . 305, § 40 I; Sofie v. Fibreboard 
Corp., 112 Wn.2d 636, 668-69, 771 P.2d 711 (1989) (holding joint and several 
liabi I ity applicable to asbestos product I iabi I ity claims). 
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1982, and a seller's only in 1982, aggregation would apply the common 

law, and strict liability, to that seller. The seller could be held jointly and 

severally liable to a plaintiffs adjudged damages where the manufacturer 

was primarily at fault. 

This situation offends the Legislature's intent not because the 

seller is jointly and severally liable, but rather because the seller is jointly 

and severally liable under a strict liability standard, instead of the limited 

standard in § 7.72.040. See id. The Legislature declared such a result was 

"not justified." Senate Journal, 47th Legislature (1981), at 625. 

Aggregation magnifies that injustice by punishing a defendant for tortious 

conduct of others. A defendant-specific approach, however, upholds the 

legislature'S intent, by applying the correct liability standard to the seller 

based only on its conduct. If based on that conduct, and the appropriate 

liability standard, a seller is liable, the Legislature deemed joint and 

several liability justified. 

4. Public Policy Only Supports a Defendant-Specific 
Analysis to Determine if the WPLA Applies. 

It is generally recognized that application of product liability 

principles should apply "only when the policies underlying the duty to 

guard against inj uries caused by products will be advanced." /Jutle/o, 72 

Wn. App. at 404. The policy arguments advanced in favor of applying 

20 



strict liability to sellers in products liability claims arc not at issue here.13 

The Washington J ,egislature has already rejected these arguments when it 

enacted the WPLA with the primary objective of removing Washington 

sellers from the exposure to strict liability.14 See generally Senate Journal, 

47th Legislature (1981); see also Laws of 1981, ch. 27, § 1, at 112. 

Instead, the primary policy concern present here is the principle 

afiirmed by the Washington Supreme Court that dc1'endants should not be 

strictly liable for products outside their chain of distribution. See Macias, 

175 Wn.2d at 410. Holding sellers strictly liable for actions of 

manufacturers unrelated to the seller, or the seller's product, does not 

advance the po I icy of protecting the public from unsafe products. BUllela, 

72 Wn. App. at 404. 

For instance, a seller of one product cannot influence a 

manufacturer of a different product to make its product safer. Nor is it just 

13 See. e.g. Vandemark v. Ford Motor Co., 61 Cal. 2d 256, 262-63, 391 P.2d 168, 
171,37 Cal. Rptr. 896, 899 (1964) (advancing policy arguments). 

I~ Courts, in addition to Washington's Legislature, have long recognized that the 
arguments in favor of imposing a strict liability standard on manufacturers do not 
justify doing so for sellers. See John G. Culhane, Real and Imagined Effects of 
Statutes Restricting the Liability of NOlll11allufacturing Sellers of Defective 
Products, 95 Dick. L. Rev. 287, 289-97 (1991). Indeed, even Justice Traynor, 
recognized as the catalyst for the movement to impose strict liability on sellers, 
acknowledged that liability on manufacturers is more justified than on sellers. 
See Escola v. Coca-Cola Bottling Co., 24 Cal. 2d 453, 468, 150 P.2d 436, 443 
( 1944) C"l TJ here is greater reason to impose liabi lity on the manufacturer than on 
the retailer who is but a conduit of a product that he is not himself able to test.") 
(Traynor, .J., concurring). 
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to ask a seller to absorb the costs of a faulty product it had no part in 

distributing. IIolding a seller accountable for a duty it never had in the 

first place does not advance the public policies governing product liability 

law in Washington. As shown, aggregation violates these principles, 

whereas a defendant-specific approach upholds them.ls 

C. UNUER EITHER A DEFENUANT-SPEClFiC ApPROACII OR 

AGGREGATION, THE RECORD SHOWS THAT THE WPLA 

ApPLIES. 

1. The "Substantially All" Standard Requires Appellant to 
Show That "Essentially All" of his Asbestos Exposure 
Occurred Before 1981. 

Unless substantially all of a plaintiff's exposure to a hazardous 

substance occurred pnor to July 26, 1981, the WPI,I\. applies. See, 

Viereck, 81 Wn. I\.pp. at 584; Krivanek, 72 Wn. I\.pp. at 635. 

"Substantially all" has been interpreted to mean: all except a "negligible 

15 A defendant-specific approach may lead to application of both the common 
law and WPLA in the same lawsuit. But this is neither unreasonable nor unusual, 
because this is already the norm in product liability actions. The WPLA applies 
the strict I iabi I ity standard from common law against a manufacturer under § 
7.72.030, and insulates a seller from liability except as listed in § 7.72.040. See, 
e.g.. Macias, 175 Wn.2d at 409 ("l WJith respect to failure to warn claims in 
pm1icular, we have concluded that the legislature intended that l WPLA § 
7.72.030J carrliesJ forward principles that we previously recognized under the 
common law. .. Strict liability principles apply to both defective design and 
failure to warn cases." (internal citation omitted)). And by exempting claims 
based on fraud, intentional harms and the Consumer Protection Act, the WPLA 
intends a coul1 to apply common law and the WPLA under the same cause of 
action. See RCW 7.72.0 I O( 4); see, e.g., Louisiana-Pacific Corp. v. ASARCO 
Inc., 24 F.3d 1565, 1584 (9th Cir. 1994) (applying WPLA to nuisance claim, but 
comll1on law to intentional nuisance claim). Applying varying legal standards is 
not unusual in Washington tort practice. 
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minority"; "essentially all"; and all except a "practically negligible" 

amount. See Ice Servo Co. v. Comm'r of Internal Revenue, 30 F.2d 230, 

230 (2d Cir. 1929) (holding that substantially all, in the context of when 

two corporations are affiliated for tax purposes, means all except "a 

negligible minority" or when a "practically negligible" amount remains); 

llook V. /Jstrue , No. 1:09-cv-1982, 2010 WI, 2929562, at *4 (N.D. Ohio 

July 9, 2010) (holding, in the context of social security disability analysis, 

that "substantially all means 'essentially all' as opposed to 'in the main' or 

'for the most part"'). Accordingly, for the common law to apply, 

Appellant must show that essentially all of his exposure occurred prior to 

1981 , or that only a negligible amount of exposure occurred after 1981.16 

2. Washington Courts Have Applied the "Substantially 
All" Standard to Mean "Essentially All." 

Washington courts have consistently applied the WPLA unless 

substantially, or essentially, all of a plaintiffs asbestos exposure occurred 

prior to 1981.17 No court holds otherwise. In fact, Washington courts 

16 Because the WPLA's effective date is July 26, 1981, absent precise facts, 1981 
should not be included in the calculation, as 1981 is viliually an even split of 
exposure before and after the effective date. 

17 Washington courts did not apply the WPLA in the following cases because the 
plaintifT alleged asbestos exposure entirely before 1981. See Sil11onelta, 165 
Wn.2d at 345 (asbestos exposure "in 1958 or 1959"); Van Hout V. Ce/o/ex Corp., 
121 Wn.2d 697, 699, 853 P.2d 908 (1993) (asbestos exposure from 1946 to 
1980); Mavroudis V. Pittsburgh-Corning Corp ., 86 Wn. App, 22, 27, 34, 935 
P.2d 681\ (1997) (asbestos exposure from 1957 to 1963); Viereck, 81 Wn. App. at 
581 (asbestos exposure from 1956 to 1960); Krivanek, 72 Wn. App. at 635 
(asbestos exposure "in the 1950s and 1960s"). 
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have applied the WPI,A in asbestos cases, even if all, or essentially all, or 

the exposure occurred before 1981. 18 

Seven Washington cases present facts where a plaintiffs asbestos 

exposure occurred both before and after 1981. In all of these cases, the 

Court applied the WPLA unless essentially all of the asbestos exposure 

occulTed before 1981. 

In 1991, the Washington Court of Appeals addressed application of 

the WPLA in Koker v. Armstrong Cork, 60 Wn. App. 466, 804 P.2d 659 

(1991). Koker alleged asbestos exposure from 1969 to 1971, and again 

from 1974 through 1986. Jd. at 469. The "parties agreeldJ that the degree 

of exposure was less in the later years with the advent of preventative and 

precautionary measures." Jd. at 472 n.4. Because Koker's post-1981 

exposure was minimal by admission of the parties, the Koker court held 

that substantially all of Koker's asbestos exposure occurred prior to 1981. 

Jd. at 472; see a/so Braaten, 165 Wn.2d at 381 & n.l, 383 n.4 (holding, 

18 See Folk v. Keene Corp., I 13 Wn.2d 645, 646, 648-650, 782 P.2d 974 (1989) 
(applying WPLA despite asbestos exposure "from 1947 to 1953"); Stark v. 
Celo/ex Corp., 58 Wn. App. 940, 942,795 P.2d 1165 (1990) (applying WPLA's 
statute of limitations, without discussion, with asbestos exposure from 1950 to 
1982); Crittenden v. Fibreboard Corp., 58 Wn. App. 649, 651, 656-57, 794 P.2d 
554 (1990) (applying WPLA, without discussion, with asbestos exposure that 
occurred no later than September 1982); Marshall v. AC & S, Inc., 56 Wn. App. 
181, 182-83, 782 P.2d 1107 (1989) (applying WPLA's statute of limitations 
despite asbestos exposure "in the early 1950's"); 111 re Estate ol Fosler, 55 Wn. 
App. 545, 546-47, 550-51, 779 P.2d 272 (1989) (applying WPLA despite 
asbestos exposure in 1944 and 1945). 
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without analysis, that substantially all of Braaten's exposure "from 1967 

until the early 1980s" occurred before 1981). 

In Macias v. Saberhagen Holdings, the Washington Supreme 

Court addressed asbestos exposure that occurred continuously from 1978 

to 2004. 175 Wn.2d at 405. Applying a defendant-specific approach to 

the three defendants in the case, the Macias Court noted that exposure to 

two defendants occurred only after 1981, and thus, the WPLA applied. Id. 

at 409 n.2. As to the remaining defendant, the Court concluded that the 

exposure was not substantially all before 1981 and the WPLA applied. Id. 

The Macias Court's conclusion is the same one reached by the 

Supreme Court in Brewer v. Fibreboard Corp., 127 Wn.2d 512, 901 P.2d 

927 (1995). In Brewer, the plaintiff alleged uninterrupted asbestos 

exposure at two different workplaces ('rom 1966 to 1988. ld. at 515. The 

Court applied the WPLA to Brewer's claim. Id. at 520-21; see also 

Sturgeon v. Celotex Corp., 52 Wn. App. 609, 610, 614-15, 762 P.2d 1156 

(1988) (this Court applied the WPLA to a claim in which the plaintiff 

alleged exposure from an unknown start to "the time of trial" in 1986).19 

And in two instances, the Washington Court or Appeals applied 

19 The trial COUI1 docket in Sturgeon v. Celolex Corp., I isted the trial date as 
September 15, 1986. See King County Superior Court Case Summary, No. 82-2-
04402-4, Dkt. No. 1345, Non-Jury Trial JDG0008, available al 
hliJxL!JI\~~s;.\.!!!nS,\va. gov! index .c fill ?fa =l1oll1e. S LI P;:Xi() rSearch & ten 11 ~:::,ae eept& tl a s 
h f()J'lll 'c( ) . 
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the W P LA in cases where the alleged asbestos exposure was almost 

entirely before 1981. In Stark v. Celotex Corp., the plaintiff alleged 

asbestos exposure from several manufacturers' products while employed 

at the Puget Sound Naval Shipyard from 1950 to 1982. 58 Wn. App. 940, 

942, 795 P .2d 1165 (1990). At issue was a jury instruction for the statute 

of limitations. Id. The Stark Court, applied, without discussion, the 

WPLA 's statute of limitations provision, RCW 7.72.060, even though 

essentially all of Stark's asbestos exposure occurred pre-1981. !d. at 942 

n.2; see also Crittenden v. Fibreboard Corp., 58 Wn. App. 649, 651 , 656-

57 & n.9, 794 P.2d 554 (1990) (this Court applied the WPLA to asbestos 

exposure that occurred no later than September 1982). 

The review of Washington case law reveals that the cases most 

analogous to Appellant's facts have held that the WPLA applied. See 

Macias, 175 Wn.2d at 405, 409 n.2; Brewer, 127 Wn.2d at 515 , 520-21; 

Stark, 58 Wn. App. at 942. 

3. lJ nder a Defendant-Specific Approach the WPLA 
Applies to Appellant's Claim Against PWW. 

The undisputed facts show that Appellant's only claimed exposure 

to PWW AC pipe occurred after 1981. As a result, the WPLA applies to 

Appellant's claim against PWW. 

Appellant's alleged exposure to PWW AC pIpe IS Crom his 
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testimony that he personally obtained, and used, PWW AC pIpe while 

employed at Lake Washington in the 1980's. See CP at 823-25, 843-46, 

855, 1225, 1260, 1274, 1384, 1394-95, 1398. It is undisputed that 

Appellant picked up AC pipe only from PWW's Woodinville location. 

See CP at 1372-73. It is also undisputed that PWW did not open its 

Woodinville location until 1981 at the earliest. See CP at 626 '1 5,750, 

752-53. Mr. Davis, a disinterested non-party witness, testified that he 

personally opened PWW's Woodinville location, and did so no earlier 

than 1981. See CP at 626, 750-51, 753. Mr. Davis also testified that 

PWW stopped selling AC pipe in 1984. See CP at 626, 752. 

Combining the above uncontested facts, the record shows that 

Appellant's t9tal alleged exposure to PWW AC pipe was from 1982 to 

1984. Thus, his exposure to PWW's AC pipe occurred, if at all, after 

1981. This Court does not need to engage in a "substantially all" analysis, 

because all of Appellant's alleged exposure to PWW's AC pipe occurred 

after 1981. The WPLA applies to Appellant's claim against PWW. 

Even if this Court considered Appellant's alleged exposure to 

PWW AC pipe in 1979 and 1980,20 the WPLA still applies. Appellant 

20 Appellant will likely point to his declaration submitted in opposition to 
PWW's summary judgment motion as "evidence" that Appellant was exposed to 
PWW AC pipe before 1981. See CP at 588-89. TIc declared that he "cut and 
beveled" AC pipe "which was delivered by" PWW. CP 588 ~ 4. This directly 
contradicts his prior testimony that his employers delivered AC pipe for their 
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testified that he worked with J\C pipe that he personally obtained from 

PWW's Woodinville location while employed at C&D "for six months" in 

1979 to 1980. See CP at 823 , 1210,1257,1408-09. Assuming, arguendo, 

this is true, Appellant's pre-1981 exposure to PWW AC pipe is two years. 

His post-1981 exposure is three years, from 1982 to 1984. Therefore, not 

substantially all of Appellant's exposure to PWW's products occurred 

before 1981, and the WPLA applies here. See Macias, 175 Wn.2d at 409; 

Brewer, 127 Wn.2d at 520-21; Koker, 60 Wn. App. at 472. 

--- - - - --- ----- -----------

pipe yard in his employers' trucks. See CP at 825, 845-46, 1384, 1394-95, 1398. 
And this directly contradicts his prior testimony that the only reason he thought 
the AC pipe in his employers ' yards came from PWW was because his 
employers' truck drivers told him so. See CP at 825, 845-46, 1225, 1384, 1394-
95, 1398. Appellant's claim is also factually impossible because after 1967 or 
1968, long before Appellant worked at C&D in 1979, PWW sold its one truck, 
and permanently stopped delivering piping and pipe supplies. See CP at 583. 

Appellant also declared that he "obtained" AC pipe from PWW that he 
"cut and beveled prior to 1981." CP at 588 ~ 5. This statement directly 
contradicts Appellant's testimony that he only obtained AC pipe from PWW's 
Woodinville location . ,')'ee CP at 1372-73. 

Appellant's self-serving declaration is inadmissible under Washington's 
Marshall rule, which holds that a party cannot create a genuine issue of material 
fact through a declaration that "merely contradicts" his prior testimony. See 
Marshall, 56 Wn. App. at 185. Appellant offered no explanation why he 
changed his testimony, and he presented no corroborating evidence to counter 
Mr. Davis's undisputed evidence that Appellant could have obtained AC pipe 
from PWW's Woodinville location only after 1981. See lOA Charles Alan 
Wright, Arthur R. Miller & Mary Kay Kane, Fed. Prac. & Proc.§ 2726 (3d ed. 
2013) ("It seems qu ite clearly correct to conclude that an interested witness who 
has given clear answers to unambiguous questions cannot ereate a conflict and 
resist summary judgment with an atlidavit that is clearly contradictory, without 
providing a satisfactory explanation of why the testimony is changed."). 
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4. Even Under an Aggregate Approach, the WPLA Still 
Applies to Appellant's Claim Against Respondents. 

a. Under aggregation, the WPLA applies because 
not substantially all of Appellant's admissible 
evidence of asbestos exposure is before 1981. 

Even if this Court aggregated Appellant's asbestos exposure, the 

WPLA would still apply to his claim against PWW. Appellant claimed 

asbestos exposure from (1) friction work -brake and gasket repair jobs on 

his personal cars, (2) AC pipe, and (3) while he lived and recreated in the 

Troy and Libby, Montana area. 

Appellant also claimed he was exposed to asbestos from joint 

compound, while in the Navy, and when he watched mechanics perform 

brake jobs while employed at King County Road Department ("King 

County"). See OR at 9-10; CP at 792-94, 808,810,967-72,977,982-85, 

992-93, 1114, 1165, 1189-1194. But Appellant did not present any 

admissible evidence to show that during these employments the products 

he worked with contained asbestos. Appellant had no personal knowledge 

these products contained asbestos; he provided no documentary evidence, 

and he offered no witnesses to support his claim. See CP at 969, 971-72, 

992-93. The only evidence Appellant did provide to link these products 

with asbestos is inadmissible hearsay?' See CP at 810, 816-17, 969, 983-

21 Appellant has no personal knowledge that the joint compound he worked 
around contained asbestos. I Ie believes it today only because his wife told him 
so after looking on the internet. See CP at 983-84, 1221-22 (did not personally 
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84, 1174, 1193-94, 1221-22. 

As to Appellant's alleged friction work, he claims asbestos 

exposure when he replaced brakes and gaskets supplied by CSK Auto on 

his personal cars. He performed a total of 13 maintenance jobs involving 

brakes or gaskets. See CP at 859-81, 1011-21,1026,1033-34. Of those 

13 repair jobs, Appellant performed seven (7) before 1981, five (5) after 

1981, and one undetermined.22 ld. 

view internet pages). As to his naval "exposure," Appellant claimed that the only 
product that contained asbestos was "lagging," or insulation, and he only 
believed the lagging contained asbestos because his "chief' aboard the Lloyd 
Thomas told him so. See CP at 969, 971. As to the repair work he observed, 
Appellant testified that he thought the new brakes were made by Case 
Construction Equipment ("Case") or Caterpillar, Inc. ("Cat") only because the 
mechanics told him so. SeeCPat810,816-17,992-93, 1174, 1193-94. 

This "evidence" of what other people told Appellant is undoubtedly 
hearsay, and is inadmissible if offered to prove that the products he worked 
around contained asbestos. See WasIl. R. Evid. 801, 802. Further, because this 
hearsay goes to an essential element of Appellant's product liability claim, no 
other purpose exists (i.e. state of mind) to offer the "evidence" than to show he 
worked with asbestos-containing products. 

22 Appellant's testimony related to his friction work requires explanation to 
determine when he performed cCl1ain repair jobs. First, it is unclear from his 
perpetuation testimony when Appellant owned, or worked with, a 1956 Ford 
Pickup. See CP at 867-68. r [owever, he later testified that he repaired the 1956 
Ford Pickup'S brakes when he lived in Monroe, Washington from 1982 to 1985. 
See CP at 1021, 1034. 

Sccond, in his perpetuation deposition, Appellant did not specify when 
he worked on a 1965 VW Super Beetle. See CP at 873-74. I Ie testified that he 
bought a 1965 VW Super Beetle in the late 1970's to early 1980's, owned it five 
years, and replaced the brakes. See id. Later, in his discovery deposition, 
Appellant clarified that he worked on the 1965 VW while he lived in Monroe 
from 1982 to 1985. ,)'ee CP at 1034. 

Third, Appellant testified that his last auto repair work occulTed while he 
lived in Gold Bar, Washington from 1985 to 1990. See CP at 1021, 1034. 
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As to AC pipe, Appellant alleged that he was exposed to it during 

his employment from 1979 to 1992. See CP at 1217-18, 1232, 1253-54, 

1257,1334-35,1409-1410. 

And Appellant testitied that he was exposed to asbestos when he 

would visit Libby and the surrounding area from the early 1980's until 

2007. See CP 899-900, 919-20, 965, 1080-82. Libby and Troy, Montana, 

where Appellant moved in 2001, are infamous beeause hundreds of their 

residents died, and over 1,700 residents were sickened, due to asbestos 

contamination in the area from W.R. Grace & Co. 's vermiculite mine.23 

The Libby and Troy area was so badly contaminated with asbestos that the 

Environmental Protection Agency ("EPA") labeled the area a "Public 

IIealth Emergency" - the first time ever in the EPA's existence. 24 See 

u.s. EPA, Region 8, Libby Asbestos, Major Milestones, available at 

Appellant performed repair work on at least one of two vehicles - the 1964 
Mustang and 1961 Ford - if not both, while he lived in Gold Bar. See id. 

Finally, as to Appellant's 1965 Ford Mustang, he said he bought it in the 
1970's and owned it for six or seven years. See CP at 868-69. Thus, he bought 
the car as early as 1971 and as late as 1979, and performed repair work on it 
between 1971 and 1986. Without further clarification, a definitive time for this 
repair job is impossible. 

23 See Matthew Brown, Libby. Montana.' New Danger Found [n Asbestos­
Plagued Town, The Iluffington Post, July 5, 20 II, 
http://www.htlffingtonpost.com/20 1 1/07/0511 i bby-montana-asbestos-wood-
piles n 890222.l1tll1l. 

2~ The COllii may ta ke.i udicial notice of the asbestos contamination in the Libby 
area under Wash. R. Evid. 20 I (b). See Rodriguez v. Loudeye Corp., 144 Wn. 
App. 709, 726, 189 P.3d 168 (2008) (takingjudicial notice of a public record 
under Wash. R. Evid. 201(b)). 
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asbestos fiber level in the ambient air in l,ibby was 10,000 times greater 

than in 2009, and asbestos fibers were present in "garden soil" "driveway 

materials," and playgrounds.25 Id.; see also id., Risk Assessment. 

"lCJhildren would write their names in the lasbestosJ dust on their 

parent's cars." Andrew Schneider, Uncivil Action: A l'ovvn Left 1'0 Die, 

Seattle Post-Intelligencer, Nov. 18, 1999, at 4. 

Appellant visited Libby regularly for fishing and leisure, even 

having picnics while lying on asbestos contaminated vermiculite. See CP 

919-20, 965, 1080-82. And Appellant moved permanently to Troy in 

2001, where he lived during the EPA's ongoing asbestos contamination 

cleanup in the area. See CP at 774 (listing Troy, Montana address), 919 

(moved to current address in 20(1),965 (retired in 2001). 

Aggregating Appellant's asbestos exposure shows the following 

pre-1981 exposure: (a) seven (7) personal brake and gasket jobs; and (b) 

25 The area's asbestos contamination camc from W.R. Grace's nearby vermiculite 
mine. See id., Frequently Asked Questions. The vermiculite mine operated until 
1990, and cleanup in the area did not begin until 1999. Id. As of October 2010, 
the EPA removed 900,000 cubic yards of asbestos-contaminated materials, and 
dc-contaminated 1,460 residences and commercial properties, which led W.R. 
Grace to pay $250 million, the largest ever Superfund settlement.. ,')'ee id., 
Cleanup Activities; see also Schneider, Uncivil Action: A Town Lefi To Die, 
Seattle Post-Intelligeneer, Nov. 18, 1999, at 3-4 (repolting that by 1975, "haifa 
million pounds of asbestos a day were processed" in the mine, leading to "5,000 
pounds of asbestos" dust expelled per day). 
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AC pipe for six months in 1979 to 1980. See CP at 823, 859-81,1011-21, 

1026,1033-34,1210,1257,1408-09. IIis post-1981 exposure is: (a) five 

(5) personal brake j obs; (b) AC pi pe for 11 years from 1982 to 1992, and 

(c) recreating and living in and around the Libby area for 26 years . See 

CP at 859-81 , 919-20,1011-21,1026,1033-34,1080-82,1217-18,1232, 

1253-54,1257,1334-35,1409-1410. 

On this record, substantially all of Appellant's exposure is after 

1981. The brake and gasket repair work is practically equal (seven pre-

1981, five post-1981). And Appellant's alleged asbestos exposure to AC 

pipe and in the Libby area occurred from 1979 to 2007. Appellant cannot 

meet the necessary showing that substantially all of his exposure occurred 

before July 1981. The WPLA applies to Appellant's claim against PWW. 

b. Even if the Court views the record in the best 
light for Appellant, the WPLA still applies under 
aggregation. 

The result would be the same - the WPLA applies - even if the 

Court considered the record in the best light possible to Appellant and 

included the inadmissible evidence of his asbestos exposure. Appellant's 

inadmissible evidence alleged asbestos exposure to joint compound, while 

in the Navy, and when he watched mechanics perform auto repairs. 

Appellant alleged he worked with asbestos-containing joint 

compound while he worked with his father at Sunshine Construction 



("Sunshine,,).7.6 See CP at 792-94, 982-85. Appellant believed he worked 

at Sunshine Cor "a couple o[ years" before 1965 and then again [rom 1968 

to the early 1970's. See CP at 779-80, 792. 

Appellant alleged he was exposed to asbestos while he observed 

co-workers perform brake jobs27 on Cat and Case heavy equipment, while 

he worked at King County. See CP at 808, 810, 1114, 1165, 1189-1194. 

Appellant believes he worked [or King County [or seven years, most 

likely 1971 to 1978 or 1979. See CP at 800-01, 992. 

Appellant claims he was exposed to "lagging" or insulation that 

contained asbestos while aboard the USs. Lloyd Thomas when he was in 

the Navy from 1965 to 1968. See CP at 967-69,971-72,977. 

Putting this testimony in the best possible light for Appellant, the 

Court would credit Appellant with a Cull year o[ asbestos exposure [or 

each year he worked at these employers, even though that is not warranted 

(i.e., watching co-workers replace brakes on 13 to 20 wheels while 

26 At Sunshine, Appellant claimed he worked on 100 eonstruetion jobs, and used 
400 buckets of joint eompound. See CP at 792-94. 

27 [Ie testified that eaeh "brake job" was when a co-worker replaced the brakes 
on one wheel (i.e., replacing the brakes on a car would equal four "brake jobs"). 
CP at I 189-92. During his employment at King County, Appellant observed 10 
brake jobs on Case backhoes, and three to 10 brake jobs on Cat road graders. See 
CP at 808,810,1114,1165. This translates into brake replacement on 13 to 20 
wheels that Appellant claims he observed. See CP at 1189-92. During his entire 
seven-year employment at King County, Appellant claims he witnessed brake 
work on Cat equipment t()r a "total of four hours." CP at 1190-93. 
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employed at King County does not equal full years of exposure from 

1971-1978). Aggregating all of Appellant's pre-1981 exposure to AC 

pipe and personal brake and gasket repairs, with the inadmissible evidence 

of his exposure while employed at King County, Sunshine, and in the 

Navy, Appellant would claim pre-1981 asbestos exposure from 1963 to 

1980, and from seven personal brake and gasket jobs. 

If the Court took Appellant's post -1981 exposure 111 the best 

possible light to him by removing any consideration of his asbestos 

exposure while living and recreating in Libby, the remaining post-1981 

asbestos exposure would be from AC pipe while employed at Lake 

Washington, Kirkland, and Bothell from 1982 to 1992, and from five 

personal brake jobs.28 In this best-case hypothetical, Appellant's alleged 

asbestos exposure would be from 1963 to 1992, or 18 years pre-1981 and 

11 years post-1981, and seven (7) brake jobs before 1981 and five (5) 

brake jobs after 1981. This plainly would not satisfy the substantially all 

standard established by Washington courts. 

Appellant cannot argue that his case IS similar to Koker v. 

Armstrong Cork, because in Koker, the parties ~gr9~cI that the degree or 

Koker's exposure was "less in the later years" because of "preventative 

28 See CP at 859-81, 1011-21, 1026, 1033-34, 1217-18, 1232, 1253-54, 1257, 
1334-35,1409-1410. 
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and precautionary measures." 60 Wn. App. at 472 n.4. The Koker court 

was not attempting to establish a rule of weighing the degree of exposure 

before and after 1981, as Appellant suggests. See 013 at 28. Rather, given 

the parties agreement that Koker's use of "preventative measures" 

minimized his later exposure, the court held that on those specific facts, 

substantially all of his exposure was before 1981. 60 Wn. App. at 472. 

No such agreement, or evidence, exists here. 

Appellant cannot deny that this case is most factually similar to the 

exposure claimed in Brewer v. Fibreboard Corp. In that case, Brewer 

alleged asbestos exposure from two different work places from 1966 to 

1988. 127 Wn.2d at 515. And in Brewer, the Court applied the WPLA, 

without discussion. ld. at 520-21. 

No Washington court has held the common law applies on facts 

remotely elose to Appellant's. The personal brake jobs arc split almost 

evenly before and after 1981 ~ seven to five ~ and Appellant's exposure 

from 1963 to 1992 is not substantially all before 1981, under any 

detinition of "substantially all." The WPLA applies, even under a best­

case aggregation using inadmissible evidence. 

Appellant conceded, before the trial court, and this Court, that if 

the WPI,A applies, dismissal of PWW is proper. Appellant did not raise 
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the issue of PWW's liability under the WPLA before the trial court. 29 See 

CP at 114-25,286-87,529-39; 3116112 Report of Proceedings ("RP"), 1-

28. Appellant never alleged, or provided evidence in the record, that 

PWW was negligent, breached an express warranty, or intentionally 

misrepresented or concealed facts from him, as required by RCW 

7.72.040, let alone that any such conduct proximately caused his alleged 

damages. And Appellant conceded the issue in its Opening Brief. Thus, 

this Court should affirm PWW's dismissa1.3o 

D. EVEN IF THIS COURT HOLDS THAT THE WPLA DOES NOT 

ApPLY, DISMISSAL OF PWW Is PROPER BECAlJSE ApPELLANT'S 

ALLEGED EXPOSURE TO PWW's AC PIPE WAS NOT A 

SUBSTANTIAL FACTOR IN ApPELLANT'S ALLEGED IN.IlJRY. 

Assuming, arguendo, that common law applied here, to carry his 

burden of proof in a products liability claim, Appellant must still prove 

causation between his alleged injury and his exposure to PWW's AC pipe. 

See Iwai v. Slale, 129 Wn.2d 84, 96,915 P.2d 1089 (1996). To prove 

causation in an asbestos exposure claim, Appellant must show that 

exposure attributable to PWW was a substantial (actor in causing the alleged 

29 Appellant may not raise an issue for the first time on appeal when he failed to 
do so in the lower court. See RAP 2.5(a); RAP 9.12; Karlberg v. Ollen, 167 Wn. 
App. 522, 53 I, 280 P.3d 1123 (2012) ("A failure to preserve a claim of error by 
presenting it first to the trial eourt generally means the issue is waived."). 

30 Even if this C01ll1 addressed this issue, and held against PWW, dismissal of 
PWW is still proper because Appellant's Complaint only alleged common law 
claims, which are preempted by the WPLA. See CP at 13-28; Wash. Waler 
Power Co. v. Graybar Elec. Co., 112 Wn.2d 847, 853-55, 774 P.2d 1199 (1989). 
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Injury. See 6 Wash. Prac., Wash. Pattem Jury Instr. Civ. 15.02 (6th cd.); 

Morgan, 159 Wn. App. at 730 (analyzing "whether sufficient evidence of 

causation exists against a particular defendant"). Here, the record fails to 

create a triable issue of fact that Appellant's alleged exposure to PWW's AC 

pipe was a substantial factor in his claimed injury.3l 

Washington courts consider four factors to determine if a particular 

defendant's product was a substantial factor. See Morgan, 159 Wn. App. 

at 730. At issue here is the fourth factor: "the evidence presented as to 

medical causation of the plaintiftl' Js particular disease." Id. Under the 

fourth factor, a plaintiff must present expert testimony "that asbestos 

fibers were released in an amount sufficient to cause" the alleged injury, 

and thereby "separaterl the speculative from the probable." Borg-Warner 

v. Flores. 232 S. W.3d 765, 772-73 (Tcx. 2007); Morgan, 159 Wn. App. at 

31 Appellant argues that tension exists between PWW's argument that Appellant 
cannot satisfy the "su bstantially all" standard because his post-1981 exposure to 
PWW's product is too much, and PWW's argument that neither product was a 
substantial factor in Appellant's alleged injury. See OB 34-35. Appellant, 
however, fails to point out the similar supposed tension in his own position -
Appellant wants his post-1981 exposure to be de minimis during the 
"substantially all" analysis, but wants that same asbestos exposure to be 
magnified during the substantial factor discussion. 

In rcality, no tension exists. Appellant is mercly highlighting the 
difference bctween a choicc of law analysis and a causation analysis . In the 
choice of law analysis - should thc WPLA apply - the Court is not weighing thc 
degree of exposurc, rather it is comparing when Appellant claimed asbestos 
exposurc. In the causation analysis, the C01ll1 is examining if the degree of 
Appellant's exposure is sufficient to satisfy his burden of proof for liability - is 
that exposure enough to be a substantial factor in his harm? 
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740-41 (acknowledging that a plaintiff must establish that the frequency of 

his exposure to each defendant's product was medically sufficient). 

To satisfy its summary judgment burden, PWW presented the 

declaration of Dr. Coreen Robbins, a Certified Industrial Hygienist, that 

Appellant's alleged exposure to PWW' s AC pipe was 100 times below the 

lowest exposure level ever recorded to cause asbestosis . See CP at 685 '1 

21. The admissible evidence of Appellant's alleged exposure to PWW's 

AC pipe was from his employment at Lake Washington. See CP at 833-

34, 843-44, 1003, 1254-55, 1257. While at Lake Washington, Appellant 

alleged he made five (5) cuts and five (5) bevels to PWW AC pipe, and 

watched co-workers make five (5) cuts and "a couple" of bevels to AC 

pipe that he personally obtained from PWW. See CP at 843-44. 

Dr. Robbins examined this evidence in the light most favorable to 

Appellant by assuming that his exposure was the worst recorded in 

scientific literature and studies. See CP at 683 ~ 17. Dr. Robbins 

concluded that Appellant's exposure fell 100 times short of the lowest 

exposure level recorded to cause asbestosis . See CP at 683-85 ~~ 19, 21. 

Such exposure cannot be, as a matter of law, a substantial factor. 

Ilaving met its burden and established no issue of fact as to 

medical causation, Appellant must offer prima facie evidence to support 

medical causation. See Bruns, 77 Wn. App. at 208. Appellant's proposed 
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evidence "must be specific, detailed, and not speculative or conclusory." 

Sanders, 121 Wn. App. at 600. 

Here, to satisfy the medical causation prong of the substantial 

factor test, Appellant relied solely on the declarations of Appellant's 

experts, Charles Ay and Dr. Herman I3ruch. See CP at 538-39, 585-87, 

590-99. Hut Appellant's experts' declarations are unsubstantiated, 

overbroad and conclusory; they are neither specific nor detailed in their 

assessment or medical causation, and are inadmissible. See, e.g., Guile v. 

Ballard Only. H05p., 70 Wn. App. 18, 25, 851 P.2d 689 (1993) 

("Affidavits containing conclusory statements without adequate factual 

support are insufficient to defeat a motion for summary judgment."). 

The entirety or the evidence that Mr. Ay based his conclusions on 

IS found in paragraph 19 or his declaration: "I was provided with, and 

have reviewed, the deposition testimony of Ronald Fagg regarding his 

cutting and beveling of AIC transite pipe during his employment with 

C&D Enterprises, Inc. and Lake Washington Water and Sewer." CP at 

598. And Dr. I3ruch declared that he reviewed Mr. Ay's declaration, 

Appellant's inadmissible declaration,32 and excerpts from Appellant's first 

deposition. i)'ee CP at 587'19. 

32 ,')'ee supra, note 20. 
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Numerous faults lie in Mr. Ay and Dr. Bruch's evidentiary review. 

• Mr. Ay does not specify which of Appellant's four depositions he 

reviewed, or if he reviewed all of them. Dr. Bruch only reviewed 

excerpts of Appellant's first deposition. 

• Both Mr. Ay and Dr. Bruch's review are overbroad because they 

considered Appellant's exposure to AC pipe generally, nol specific 

to PWW, as is required by Washington law. See Morgan, 159 Wn. 

App. at 730. 

• Both Mr. Ay and Dr. Bruch's review are also overbroad because 

they did not specify that they only considered Appellant's alleged 

exposure to PWW's AC pipe until 1984. It is undisputed that 

PWW stopped selling AC pipe after 1984. See CP at 626, 752. 

• Mr. Ay and Dr. Bruch based their conclusions on inadmissible 

evidence. They failed to specify they did not consider Appellant's 

exposure to AC pipe from an employer's pipe yard as Appellant 

presented no admissible evidence that such pipe was from PWW. 

See supra, note 3. 

• Mr. Ay and Dr. Bruch based their conclusions on unreasonable 

evidence - speculative and unreasonable testimony - that 

Appellant worked with AC pipe at C&D that he obtained from 

PWW's Woodinville location before it opened up. See Marshall v. 

AC & s. Inc., 56 Wn. App. 181, 185,782 P.2d 1107 (1989). 

• Dr. Bruch based his conclusions on Appellant's sham alTidavit that 

directly contracted his testimony (in depositions Dr. Bruch never 

reviewed) without explanation. See id.; see also supra, note 20. 

Based on his overbroad review of inadmissible evidence, Mr. Ay 

opined, without specificity or explanation, that Appellant's AC pipe 

exposure, in general. was a substantial lactor in Appellant's alleged 
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Injury. See CP at 598-99. Similarly, Dr. Bruch's opinion is medically 

deficient because he believed Appellant's AC pipe exposure, in general, 

while employed at C&D and Lake Washington was a cause in his alleged 

injury. See CP at 587 ~ 8-11. This opinion is based on an overbroad 

review of inadmissible evidence. See CP at 587 ~ 9. Both Mr. Ay and Dr. 

Burch failed to show that Appellant's exposure levels [rom I\C pipe met 

the scientifically proven exposure levels necessary for asbestosis, as 

required by Washington law. See Morgan, 159 Wn. App. at 740-41; 

Borg-Warner, 232 S.W.3d at 772-73. 

Most importantly, in stating their conclusions, neither Dr. Bruch 

nor Mr. Ay ever concluded that Appellant's exposure to PWW's AC pipe, 

in particular, was a substantial factor in his alleged injury. See CP at 587, 

598-99. This fact alone shows that Appellant cannot satisfy the substantial 

factor test against PWW. Appellant's claim against PWW fails as a matter 

of law, and this Court should affirm PWW's dismissal. 

V. CONCLUSION. 

Consistent with controlling authority in Macias, Braaten, and 

Simonetta, Washington applies a defendant-specific approach to determine 

if the WPI,I\ governs in an asbestos-exposure product liability action. The 

defendant-specific approach avoids the pitfall, present in aggregation, of 

holding a defendant strictly liable for products outside its chain of 
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distribution. And the defendant-specific approach upholds the purpose of 

nnmumzmg Washington sellers from strict liability the Legislature 

intended when it enacted the WPLA. 

Under the defendant-specific approach (and aggregation), the 

WPLA applies because Appellant's alleged asbestos exposure was not 

substantially all prior to 1981. As Appellant has conceded that if the 

WPLA applies, dismissal is proper for PWW, PWW respectfully requests 

that this Court AFFIRM thc Supcrior Court's dismissal of PWW. 

DATED this 13th day of November 2013. 

CORR CRONIN MICHELSON 
BAUMGARDNER & PREECE LLP 

- - ----------

William H. Walsh, WSBA No. 21911 
Patrick Jordan, WSBA No. 40292 
Hugh Handeyside, WSBA No. 39792 
Attorncys for Respondent Pacific Water 
Works Supply Company, Inc. 
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P.O. Box 611 
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