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I. INTRODUCTION

Vinci Construction Grands Projets/Parsons RCI/Frontier-
Kemper, JV (VPFK) appeals from a $155 million judgment in these
cross-actions arising from a construction contract with respondent
King County. The trial court’s erroneous legal rulings undermined
VPFK’s claims against the County and hamstrung its defense to the
County’s breach of contract action.

King County awarded VPFK the contract to build two sections
of a four-section, 13-mile tunnel connecting the Brightwater
wastewater treatment facility to Puget Sound (“Central Contract” or
“Contract”). The two sections VPFK contracted to build, called BT-2
and BT-3, comprised the middle six miles of the tunnel.

The Contract, which the County wrote, required VPFK to
excavate the tunnels using two slurry tunnel boring machines
(STBMs), massive machines two stories high and almost as long as a
football field. An STBM uses slurry, a pressurized mixture of water
and a form of clay called bentonite, to prevent water from entering the
tunnel during excavation and to prevent the soil in the excavated
tunnel from becoming unstable or even collapsing. The slurry is also
used to transport the excavated soil through pipes back to the surface

200 to 300 feet above.



An STBM can be operated efficiently only if the nature of the
soil to be excavated can be identified in advance. Because the project’s
plans and specifications, developed by the County after years of
studying the soil conditions, required VPFK to use an STBM, VPFK
understood the soil conditions would be reasonably predictable.

That turned out not to be the case. The soil conditions changed
frequently and unpredictably and, as a result, VPFK fell behind its
projected work schedule. VPFK invoked the change order clauses of
the Contract to request additional time and money to complete the
job. Without considering VPFK’s principal extension requests, the
County declared VPFK in default. VPFK ultimately completed the
BT-2 tunnel, but the County hired another contractor to excavate the
second half of the BT-3 tunnel (about two miles) using a tunneling
machine the County’s Contract prohibited VPFK from using.

In its breach of contract action, the County sought (1) the extra
expenses it incurred because the project was not completed on time,
and (2) its extra payments to the replacement contractor who
completed the BT-3 tunnel with a different machine. VPFK cross-
claimed, seeking the additional expenses it incurred performing its
work under conditions different from those indicated by the Contract.

VPFK also alleged the County breached the Contract by refusing to



grant VPFK’s requests for change orders for more time and money to
complete its work. VPFK alleged that, had the extensions been
granted, the County would not have had grounds to declare VPFK in
default, and VPFK would not have been liable for the extra costs and
expenses the County incurred to complete the project.

The jury’s verdict—for all the damages the County sought—was
tainted by two erroneous summary judgment rulings that effectively
eviscerated VPFK’s claims and defenses.

In the first ruling, the trial court granted the County’s motion
for summary judgment on VPFK’s differing site condition claims
based on the frequency of transitions between different types of soil.
Under Washington law and the Contract’s differing site condition
clause, VPFK was entitled to additional time and money if actual soil
conditions proved to be materially different from those indicated by
the Contract. VPFK opposed the County’s motion by presenting
evidence that it encountered far more frequent and abrupt soil
transitions than the Contract indicated, and each additional transition
cost VPFK time and money. VPFK’s evidence raised a triable issue of
material fact. The court erred by granting summary judgment on
VPFK’s differing site condition claims and removing the issue from the

case.



In the second ruling, the court granted the County’s motion for
partial summary judgment on VPFK’s cause of action for defective
specifications. Under Washington law and persuasive federal law, the
government agency impliedly warrants that, if the contractor follows
the agency’s plans and specifications, the contractor will achieve the
desired result and will be able to finish the work by the specified
deadline. VPFK opposed the County’s motion by presenting evidence
that by following the County’s plans and specifications, VPFK could
not achieve the desired result and could not complete the work by the
Contract deadline. This evidence raised a triable issue of material fact,
and the court erred by granting partial summary judgment and
removing from the case a significant part of VPFK’s cause of action for
defective specifications.

The court’s erroneous summary judgment rulings prevented
VPFK from showing the jury that (1) the problems VPFK faced were
largely attributable to the frequently changing and unpredictable soil,
which differed materially from the conditions that reasonably could be
inferred from the Contract, and (2) the County prevented VPFK from
solving these problems by improperly refusing to issue change orders
that would have given VPFK additional time and money to perform

the work in a manner appropriate to the ground conditions rather



than the manner specified in the Contract, which proved to be
inadequate and dangerous. Frequent soil transitions and defective
specifications were the two grounds upon which VPFK pursued its
most important Requests for Change Orders. By depriving VPFK of
the right to pursue those theories at trial (an error the court
aggravated when it repeatedly allowed the County to inform the jury
that the court had already ruled VPFK’s theories lacked merit), the
court denied VPFK a fair trial and improperly hindered VPFK in its
ability to defend itself against the County’s breach of contract claim.

Other errors also require reversal.

First, the court erred by refusing to instruct the jury that the
County impliedly warranted that the tunnel could be successfully
completed in the manner prescribed by the County’s plans and
specifications and that, if that warranty was breached, VPFK was
entitled to extra compensation.

Next, the court erred by refusing to enforce the Contract’s
provision that if VPFK did not finish its work on time, the County’s
damages would be measured by specified liquidated sums. That error
paved the way for the jury to award delay damages three times greater
than the amount the County would have recovered had the court

enforced the Contract’s liquidated damage provision.



Finally, the court committed prejudicial error by excluding
highly relevant evidence of concurrent delays, which the County
belatedly produced during trial. The County claimed that VPFK
delayed the project for 18 months, causing the County $40 million in
damages. Shortly before trial, VPFK learned that problems with
another contractor’s work on the BT-1 tunnel had concurrently
delayed the project during the same 18-month period, a fact that
imperiled the County’s effort to hold VPFK solely responsible for the
claimed delay damages. The court ordered the County to produce
additional evidence, which confirmed the concurrent delay. The court
then wrongly prohibited VPFK from introducing this new evidence at
trial. As a result, VPFK was denied a fair opportunity to rebut the
County’s delay claim, which amounted to almost a third of the
County’s total claimed damages.

II. ASSIGNMENTS OF ERROR

A. The trial court erred by entering its August 7, 2012 order
granting King County’s motion for summary judgment on VPFK’s
counterclaim for differing site conditions based on the frequency and
abruptness of soil transitions VPFK encountered while performing the
work. (CP 1082-83.) As a result of this error, the court also erred by

giving Instruction Number 10, which informed the jury that the court



had decided VPFK’s “frequent soil changes” claim lacked merit.
(CP 9102; see RP 5675-76.)

B. The trial court erred by entering its August 7, 2012 order
granting King County’s motion for partial summary judgment on
VPFK’s counterclaim arising from King County’s specification of the
slurry tunneling boring machine and the County’s prescriptions for
performing the work with that machine, i.e., the breach of implied
warranty/defective specifications claim. (CP 1082-83.) As a result of
this error, the court also erred by giving Instruction Number 10, which
informed the jury that the court had decided VPFK’s “defective
specifications” claim lacked merit. (CP 9102; see RP 5675-76.)

C. The trial court erred by refusing to give VPFK’s proposed
instruction captioned “Owner Furnished Plans and Specifications,”
which would have informed the jury that the County impliedly
warranted its plans and specifications were adequate to accomplish
the work within the prescribed time. (CP 7818; RP 6237-54, 6302-72,
6712.)

D. The trial court erred by entering its August 7, 2012 order
denying VPFK’s motion for summary judgment to limit its liability for
any delay damages to the liquidated sums specified in the Contract.

(CP 1082-83.)



E. The trial court erred by excluding VPFK’s evidence of
concurrent delays by another contractor. (RP 5041-52.)

III. ISSUES RELATED TO ASSIGNMENTS OF ERROR

A. Whether the trial court erred by ruling that there was
no triable issue of fact whether the frequency and abruptness of soil
transitions VPFK encountered were materially different from those
reasonably indicated by the Contract.

B. Whether the trial court erred by ruling that there was
no triable issue of fact whether the County’s plans and specifications
were defective, even though VPFK submitted evidence on summary
judgment that the work could not be completed within the budget and
time allowed by using the required machine in the manner mandated
by the plans and specifications.

C. Whether the trial court erred by refusing to instruct the
jury that a government agency impliedly warrants that, if a contractor
follows the agency’s plans and specifications, the contractor will be
able to complete the required work in a timely and proper manner.

D. Whether the trial court misconstrued the County’s
Contract and erred by allowing the County to recover delay damages
exceeding the amount recoverable under the Contract’s liquidated

damages provisions.



E. Whether the trial court erred by excluding evidence that
would have eliminated or reduced VPFK’s liability for the County’s
delay damages claim because another contractor was concurrently
responsible for the delays.

IV. STATEMENT OF THE CASE!
A. Statement Of Facts.

1. King County designs Brightwater.

In 1999, after years of study, King County embarked on the first
expansion of the County’s wastewater treatment system since the
1960s. (RP 568.) The Brightwater project would consist of 13 miles of
tunnels, hundreds of feet underground, connecting a treatment plant
near the King/Snohomish County border with Puget Sound. (RP 803,

2034; CP 4; see ex. 4019, at 2.) Excavation work would be divided

1 The facts discussed in this section are drawn from the evidence
introduced at trial and are relevant in analyzing the instructional and
evidentiary errors discussed in Argument sections C. and E. below. Diaz v.
State, 175 Wn.2d 457, 472, 285 P.3d 873, 881 (2012) (evidentiary error not
prejudicial “unless it affects, or presumptively affects, the outcome of the
trial”); Thomas v. French, 99 Wn.2d 95, 104, 659 P.2d 1097, 1102 (1983)
(same rule for instructional error). In reviewing the court’s refusal to give an
instruction, the evidence should be viewed in the light most favorable to
VPFK. (State v. Fernandez-Medina, 141 Wn.2d 448, 455-56, 6 P.3d 1150,
1154 (2000).) Arguments A., B., and D. below challenge summary judgment
rulings and rely solely on the evidence submitted in connection with the
summary judgment motions, which is separately addressed in those
Argument sections. Jacob’s Meadow Owners Ass’n v. Plateau 44 II, LLC,
139 Wn. App. 743, 754-55, 162 P.3d 1153, 1160 (2007) (“It is our task to
review a ruling on a motion for summary judgment based on the precise
record considered by the trial court™).



among three contracts: one for BT-1, the east tunnel; one for BT-2 and
BT-3, the central tunnels; and one for BT-4, the west tunnel. (RP 570.)

In 2002, the County’s engineers and geotechnical experts began
designing Brightwater. (RP 2648-49.) The elevations where the
tunnels were to be built were well below the water table, and the water
pressure along the entire route was expected to be high. (Ex. 1143, at
KC0059099, KC0059101; see RP 3574-76.) In a February 2004 report,
the engineers concluded that, because of these conditions, the tunnels
would have to be excavated with machines that apply constant
pressure against the tunnel face, the ground directly in front of the
machine, to prevent water from intruding and the ground from
collapsing. (Ex. 1143, at KC0059110; see RP 1078, 3575-76.)

The engineers advised the County it could use one of two types
of machines: (1) an earth pressure balance (EPB) machine, in which a
screw controls the amount of soil in the excavation chamber at the
front of the machine, and the excavated soil in turn exerts pressure to
support the face (RP 3585, 4322; ex. 4033, at 16); or (2) a slurry
tunnel boring machine (STBM), which uses a pressurized slurry fluid
consisting primarily of water and bentonite to continually infuse the
tunnel face, making it impermeable and preventing it from collapsing.

(RP 3590-91; see RP 1106, 2780; ex. 4033, at 17, 19-20.) The two types

10



of machines also transport the excavated soil in different ways. An
EPB machine transports soil to the surface by small rail cars or
conveyer belts (RP 2279); an STBM mixes the excavated soil with
slurry and transports it through a closed pipe system to a factory-sized
plant located on the surface, where the slurry is separated from the
soil and then reused (RP 1236; ex. 1143, at KCo059112-13). The
predesign engineers’ report observed that, in order to separate the
slurry from the soil, “it is important to have detailed knowledge of the
anticipated ground conditions to optimize the separation plant
specifications and properly plan the muck [i.e., excavated soil]
disposal procedures.” (Ex. 1143, at KC0059112; see RP 3414 (same).)
In other words, an STBM can be operated efficiently only if the soil
conditions are reasonably predictable and consistent.

2. The County decides to require contractors to use
STBMs to excavate the central tunnels.

In 2005, following extensive internal debate, the County’s
construction management team prepared a draft report
recommending that the central tunnels be built with EPB machines.
(RP 4372, 4375, 4378-79 (“on the basis of the soil types likely to be
encountered, an EPB is overwhelmingly more suitable than a slurry
TBM”); cf. ex. 1245, at CH2M000426, CH2M000433.) Before the

managers prepared a final recommendation, the County instead

i |



decided to require that the two central tunnels—BT-2 and BT-3—be
excavated with STBMs, based on the County’s expectation that the
underground water pressure would be higher than the pressure in
which EPB machines had previously worked. (RP 2040, 2215, 2777-
78; ex. 6, at KC0001022; ex. 1611, at KC_EM_0050757.) The County
incorporated that requirement into the Contract it drafted for the BT-2
and BT-3 tunnels. (Ex. 6, at KCo001022 (“Slurry TBM is required”)
(emphasis added); ex. 1275, at KC_EM_0021455.) The County’s
contracts for the BT-1 and BT-4 tunnels, by contrast, gave contractors
a choice of machines. (See RP 1589-90.) The contractors who
successfully bid on those contracts opted to use EPB machines. (RP
4836).

3. The County prepares data and baseline reports

on soil conditions, critical information for
contractors submitting bids.

Because Brightwater was a public works project, the County
was required to award each contract to the lowest responsible bidder.
(RCW 36.32.250; RP 578-79.) To enable bidders to estimate their
costs and prepare bids, the County provided bidders with the plans
and specifications it had prepared, and with two reports reflecting the
County’s conclusions about ground conditions, both of which were

incorporated into the Central Contract. (RP 2648-49.)
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The Geotechnical Data Report (GDR) contained data about soil
conditions (RP 1064, 2925) from more than 200 bore holes with an
average depth of 265 feet that the County had drilled every 300 to 400
feet along the tunnel route (RP 717, 1081). The GDR included boring
logs, photos of core samples, and the results of laboratory tests on the
soil. (RP 1064.) The County also prepared a Geotechnical Baseline
Report (GBR) interpreting the data in the GDR. The GBR stated its
purpose was “(1) to set baselines for geotechnical conditions to be
encountered during construction, (2) to provide a basis for bidding,
and (3) to provide a basis for resolution of any claims of differing site
condition (DSC).” (Ex. 7, at KC0001781; ex. 1402, at KC0085011.)

The GBR identified four dominant soil types along the tunnel
route, described their characteristics, and identified the percentage of
various combinations of these dominant soils that would be found
along the route, for example, 16-23 percent full-face teal (i.e., fine-
grained sticky soil) on the BT-2 route. (Ex. 7, at KC0o001785,
KC0001789-91, KC0o001820-21.) Section 1036 of the Contract invited
contractors to draw their own conclusions about soil conditions so
long as they did not contradict the County’s baseline figures in the
GBR. (Ex. 6, at KC0000740.) Section 02310 of the contract indicated

that the contractor would be able to draw conclusions about expected
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ground and groundwater conditions along the entire tunnel route.
(Ex. 6, at KC0001029.)

The Contract also addressed “interventions,” the regular and
necessary inspections and maintenance of the cutterhead, the large
rotating disk on the front of the STBM that housed the soil-cutting
tools. (RP 577, 2320, 2792-93, 3094-95; ex. 6, at KC0001032-33;
ex. 4033, at 9 (picture of cutterhead).) Interventions could be
dangerous. Workers would need to exit the protected environment of
the STBM and advance through airlocks into the excavation chamber
behind the cutterhead. (RP 1232-33, 2793.) If the STBM was exerting
air pressure against the tunnel face to prevent it from collapsing,
workers in the chamber, like deep sea divers, would be subject to high
pressure (hyperbaric conditions) and would have only a limited time
to work. (RP 920, 2683.) Also, if the STBM supervisor did not know
the true nature of the ground conditions around the cutterhead,
information needed to establish the correct slurry mix and pressure,
the tunnel face could collapse and trap or even kill workers. (RP 1745,
2229-30, 2682-83.)

The Contract assured bidders that in 30 percent of the planned
intervention locations along the tunnel route, atmospheric pressures

would prevail, making it unnecessary for the STBM to exert
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countervailing air pressure to keep water out and to prevent the face
from collapsing during interventions. (See RP 737-39.) Workers at
those locations could safely enter the excavation chamber in an
unpressurized environment, and the interventions would be far less
expensive and time-consuming to perform. (RP 523-24; ex. 6, at
KCo0001033; ex. 7, at KC0001793.) The Contract also indicated that,
during interventions in areas with pressure above atmospheric
conditions, the tunnel face could be supported solely with slurry and
compressed air. (Ex. 6, at KC0001030.)

4. Relying on the GDR, GBR and other contract

documents, VPFK successfully bids on the
Central Contract.

As part of its pre-bid analysis, VPFK hired two civil engineering
experts to study the GDR and GBR and to prepare reports about the
soil conditions. (CP 7657; RP 1721.) Joseph Guertin, a specialist in soil
mechanics, authored one of the reports. (CP 7653-54, 7657; €x. 1364,
at 1.) Guertin recognized that the soil conditions were complex, but
concluded, based on the information in the GBR, that it was possible
to predict the “dominant soil types likely to be encountered” along the
BT-2 and BT-3 routes. (CP 7661-62, 7676-77, 7688 (the dominant soil

would control tunneling behavior); ex. 1364, at 1, 6.) In a follow-up
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report, he prepared color-coded charts identifying the dominant soil at
each location along the route. (CP 7687; ex. 1364, at 8 and following).

VPFK also obtained a report from civil engineer Jean Launay.
(RP 2920-21, 2969; ex. 1048.) Using the GDR and the GBR, Launay,
like Guertin, identified the dominant soils VPFK would likely
encounter along sections of the tunnel, estimates that he believed
would be accurate within 30 feet. (RP 2954, 2966; ex. 1048, at
KC0090924-27.) In drawing his conclusions, Launay considered the
topography of the land (RP 2954) and made the “usual assumption in
the geotechnical world” (id.) that if the same type of soil is found at
two adjacent bore holes, similar soil will be found between the bore
holes (RP 2954-55). This “usual assumption” is called “interpolation.”
(Id)

In estimating its costs and preparing its winning $209 million
bid, VPFK relied on the two experts’ reports. VPFK also relied on its
own interpretation of the GBR and other Contract indications,
including the County’s representation, based on its multi-year study of
the soil data (RP 2925-26, 3478), that atmospheric conditions would
exist in 30 percent of the intervention locations (RP 2648; ex. 1611, at

KC_EM_0050757).
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In June 2006, VPFK and the County executed the Central
Contract to construct the BT-2 and BT-3 tunnels. (RP 2649, 2655;
exs. 6,1380.) Under the Contract, VPFK had until November 14, 2010,
to complete its work. (RP 679, 5374; ex. 6, at KC0000600.)

5. VPFK encounters unexpected soil conditions
and falls behind schedule.

Soon after it began work, VPFK encountered ground conditions
different from those indicated in the Contract documents, conditions
that persisted as it continued its work:

. The Contract assured VPFK it would not experience
water pressure above 75 pounds per square inch (psi). (Ex. 6, at
KC0001033.) VPFK submitted a change order request for pressure
above that level four months after it began working. The County
eventually agreed to issue a change order compensating VPFK for its
added costs. (RP 871; ex. 1611, at KC_EM_0050757.)

. While installing a shaft at the North Kenmore Portal,
VPFK ran into clay at locations not shown on the GBR. (RP 2658.)
STBMs are not well suited to digging clay. (Ex. 1611, at
KC_EM_0050757.) The County compensated VPFK for its extra costs.
(Id. at KC_EM_0050758.)

. After digging 50 feet along the BT-2 route, VPFK

encountered clay at locations not shown on the GBR. (RP 2658;
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ex. 1439; ex. 1611, at KC_EM_0050758.) The County deferred ruling
on VPFK’s request for a change order until the tunnel was complete
and soil conditions over the tunnel’s full length could be assessed.
(Ex. 1442, at RH_001054.)

. Though the County had represented in the GBR that
30 percent of the interventions could be performed in locations with
atmospheric pressure (RP 737-38, 859-60), after excavating for a year
VPFK had yet to encounter atmospheric pressure in the tunnel.
Because all work had to be performed under hyperbaric conditions,
the time and cost of interventions proved to be substantially greater
than planned. (RP 4178; see RP 922 (County agrees that hyperbaric
interventions take more time and money).)

VPFK also found that, contrary to its predictions, the changes
between dominant soil types were abrupt and unpredictable, which
caused problems and delays. (RP 3800-07, 4172.) An STBM
supervisor and project engineer need to know the type of soil in which
the machine is operating in order to choose the proper slurry and
pressure to support the tunnel face during excavations and
interventions, and in order to transport excavated soil to the ground-
level slurry treatment plant. (RP 1278, 3510, 3596.) Advance

knowledge of soil conditions is also essential for correct operation of
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the slurry treatment plant, which employs different filtering systems
and processes to remove different types of soil. (RP 3510.)

Because STBMs pump excavated soil to the treatment plant in
closed pipes that further mix the soil in transit, VPFK had difficulty
determining the type of soil in which the STBM was operating.
(RP 924-25, 3597-98.) Consequently, VPFK had to rely largely on its
interpretations of the GBR and the GDR and on the other Contract
indications to make educated guesses about the conditions in which it
was mining and the type of slurry and filtering equipment needed for
the work. (RP 3598.) When these predictions turned out to be
inaccurate, the work was disrupted. It took more time and became
more expensive. (See RP 2791, 3805-07, 4183-84, 4308-09, 4826.)
The work was further delayed when VPFK had to modify settings and
change filters at the slurry treatment plant to separate the slurry from
the unpredictable and frequently changing soil. (RP 912, 1549, 4428;
ex. 35, at KC0090564 (VPFK submits change order request because
“sediments were passing the screens . . . because the face conditions
change too quickly™).)

The conditions also made the interventions more dangerous.
When VPFK had to work under hyperbaric conditions with a slurry

designed for a type of soil different from what it actually encountered,
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the tunnel face became unstable, endangering workers and delaying
inspection and repair work. (RP 3722 (instabilities, referred to as
anomalies, occurred at more than half of the locations where VPFK
performed interventions); RP 3738 (when a face became unstable, the
intervention had to be abandoned and the STBM moved to a safe
location).) Because the soil types were unpredictable and frequently
changed, VPFK was effectively reduced to operating a state-of-the-art
machine by guesswork.

6. VPFKsubmits requests for change orders based

on differing site conditions and defective
specifications.

A year after it began working, VPFK submitted to the County
two omnibus change order requests seeking additional time and
money because of the ongoing problems with tunnel excavations and
interventions. (Exs. 68, 1514.)

In Request for Change Order (RCO) 65, VPFK gave notice that
it was experiencing “increased cost and time to perform the inspection
and maintenance works under hyperbaric conditions on this Project.”
(Ex. 1514, at VPFK_E_00210022.) In the Contract, the County had
represented that VPFK would be able to perform 30 percent of its
interventions at atmospheric pressure, 20 percent at pressure less

than 50 psi, and 50 percent at pressure between 50 psi and 75 psi.
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(Ex. 6, at KC0001033.) VPFK found no atmospheric pressures, and
the pressures it actually encountered turned out to be materially
higher than those described in the Contract. (Ex. 1514, at
VPFK_E_000210023.)

In RCO 66, VPFK gave notice of its defective specification and
differing site condition claims. (Ex. 68.) In its defective specification
claim, VPFK asserted: “[ T]he plans and specification prepared for this
project were defective, with regard to the ability of the prescribed
method of construction to complete the project, in the ground
conditions actually encountered in the tunneling alignment, within the
timeframes specified in the contract.” (Id. at KC0090657.)

VPFK’s differing site condition claim was not the first claim it
submitted relating to the unpredictable ground conditions. Months
earlier, in RCO 56, VPFK gave notice that face conditions “abruptly
change more often that [sic] expected . ...” (Ex. 35, at KC0090564;
ex. 40 (RCO 56 relates to the abruptness of changes in the soil, not the
frequency of changes); ex. 1541 (identifying three differing site
condition RCOs).) The RCO 66 notice listed three additional ways in
which ground conditions differed from those described in, or which
could reasonably be inferred from, the GBR: (1) the soil changed from

one type to another more frequently than expected; (2) the percentage
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of each soil differed from the global amounts described in the GBR;
and (3) the number of hyperbaric interventions was greater than

expected. (Ex. 68, at KC0090655.)
e VPFK supports its change order requests with
expert reports endorsing the method it used to

predict ground conditions from the soil data in
the County’s GDR.

Two expert reports VPFK submitted to the County to support
RCOs 65 and 66 concluded that VPFK had acted reasonably and
consistently with industry practices in interpolating the soil conditions
between adjacent bore holes, and that no contractor could have
prepared a bid or performed the work without interpolating. (Ex. 110,
at KCo090859, KC0090865, KC0090866, KCo090879 (VPFK'’s
interpretation “presupposes a certain degree of continuity of the soil
types between the boreholes. This assumption is common practice and
absolutely reasonable”).) Because the County’s GBR provided
no information about soil conditions at locations other than bore holes
or about the frequency of transitions between dominant soil types
(ex. 110, at KC0090864, KC0090909), VPFK asserted that its
interpretation of the GBR was the appropriate baseline for evaluating
its differing site condition claims (id. at KC0090860).

The County agreed that VPFK had to draw its own inferences

about ground conditions along the tunnel route in order to bid, plan,
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and execute the job. (Ex. 1628, at KC0009413.) However, it rejected
VPFK’s position that VPFK’s interpretation of the soil conditions
should be the baseline for evaluating its differing site condition claims.
(Id. at KC0009414.) The County deferred ruling on VPFK’s change
order requests until further information about the soil could be
collected. (Ex. 128, at KC_EM_0000501.)
8. Damage to both STBMs brings the work to a
halt. An expert panel convened to investigate the

damage recommends changes to the County’s
prescribed manner of drilling.

In May and June 2009, VPFK discovered that the back sides of
the rim bars—structural circular steel rings on the circumference of
the cutterhead—were damaged on both the BT-2 and BT-3 STBMs.
(RP 754-55, 1624-25; see ex. 141, at KC0091631; ex. 4038, at 1 (picture
of cutterhead and rim bar).) According to the manufacturer, no STBM
anywhere had ever suffered such damage in the same manner.
(RP 1640, 1748-49, 2799, 3750; ex. 1626, at KC0000891.) VPFK
believed the damage was caused by the unexpectedly unstable soil it
had encountered. (Ex. 141, at KC0091630-31.)

When the rim bar damage was discovered, both STBMs were
about 330 feet underground, under press