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I SUMMARY OF SUPPLEMENTAL RESPONSE

Colbert’s third personal restraint petition (PRP) filed more than six
years after his conviction was final seeks to permit his challenge to the
application of the defense of consent to the charge of Rape in the Second
Degree based upon the recent case of W.R. At trial, Colbert sought an
instruction seeking the consent defense but a different form of the
instruction was used. The State was required to prove forcible compulsion
beyond a reasonable doubt.

Colbert did not raise the issue of the consent defense on direct
appeal, but did raise the issue in a prior petition. The prior petition failed
to cite to the Camara or Gregory decisions which were subsequently
overruled by W.R. Given the delay from his conviction and his prior
petition, the present petition is untimely and successive.

In addition, the case of W.R. created a new rule which was not
dictated by prior precedent. And W.R. was not declared to be and should
not be held to be retroactively applicable.

Colbert’s proposed instruction requiring him to prove consent
invited error. Finally, Colbert cannot establish prejudice because the State
was required to prove forcible compulsion beyond a reasonable doubt.

For these reasons, Colbert’s petition must be denied.



II. ISSUES PRESENTED FOR REVIEW

1. Is the present petition timely when filed more than six years
after the conviction became final?

2. Did W.R. cause a significant change in the law pursuant to RCW
10.73.100(6) or create a new rule under Teague'?

3. Where prior precedent permitted the consent instruction was the
decision of W.R. that instructing on an affirmative defense of consent
where the defendant is charged with rape in the second degree dictated by
precedent existing, and should the court therefore deny Colbert’s PRP?

4. Has the petitioner established under Teague or RCW
10.73.100(6) that he is entitled to retroactive application of a new rule
under W.R.?

5. Is the present petition successive given the petitioner’s two prior
petitions one of which complained of the consent instruction given?

6. Did the petitioner seek the burden of proof of consent by
proposing such an instruction at trial?

7. By seeking the burden of proof of consent, did the petitioner

invite error?

Teague v. Lane, 489 U.S. 288, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989).



8. Since the State was required to prove forcible compulsion
beyond a reasonable doubt, should the court deny the petition because the

petitioner has not met his burden of showing actual prejudice?

III. STATEMENT OF THE CASE
1. Procedural history.

On January 31, 2005, Colbert was tried for rape in the third degree
and rape in the second degree, involving two different victims on two
different dates.

Colbert was convicted on both counts. On direct appeal, Colbert
argued that, with respect to the charge of rape in the second degree, the
affirmative defense instruction shifted the burden of proof. Appendix A
(Appellant’s Opening Brief, COA no. 56298-3-1 at 16, filed on or about
December 19, 2006) (“Thus, despite the consistency of Mr. Colbert’s
defenses to the charges, the burden of proof not only shifted, but also
varied between the charges, undoubtedly confusing the jurors.”) Colbert
did not assign error the consent instruction. As explained below, Colbert
proposed a version of the consent instruction at trial. In his reply, Colbert
implied that the State had shifted the burden of proof for the charge of
rape in the second degree to him. Appendix B (Appellant’s Reply Brief,
COA no. 56298-3-1 at 2). In neither brief, however, did Colbert attempt to

offer any authority or analysis to support this position or cite to State v.
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Camara, 113 Wn.2d 631, 781 P.2d 483 (1989). Colbert’s direct appeal
was denied. Appendix C (Unpublished Opinion filed July 24, 2006).

In his petition for review (PFR) Colbert acknowledged he had the
burden of proof under State v. Camara and did not attempt to contest the
burden of proof of consent assigned to the defendant by Camara. He
conceded the factual distinction between forcible compulsion and rape
was significant even arguing that the difference in consent burdens should
have resulted in severance.

The “clarity of defenses” weighs in favor of
severance because the statutory differences between rape in
the second degree and rape in the third degree place the
burden of proof of consent on different parties by different
standards of proof. In count II, Mr. Colbert was charged
with rape in the second degree by forcible compulsion. CP
3, RCW 9A.44.050(1)(a). He therefore had the burden of
proving consent by a preponderance of the evidence. CP
39, State v. Camara, 113 Wn.2d 631, 781 P.2d 483 (1989).,
In contrast, Mr. Colbert was charged with third degree rape
in count I. CP 1, 32, RCW 9A.44.060(1)(a). An element of
third degree rape is that the victim did not consent to sexual
intercourse and the lack of consent was clearly expressed
by words or conduct. /d. Thus, for that count the State had
the burden of proving lack of consent by proof beyond a
reasonable doubt. CP 32.

The jury thus received three separate instructions
concerning consent. CP 32, 35, 39. To make matters more
complicated, the court instructed the jury on third degree
rape as a lesser-included offense of the second degree rape.
CP 40-41. If the jury considered the lesser-included
offense, it was thus required to again switch gears and
place the burden of proof of consent on the State and
change the burden of proof to proof beyond a reasonable
doubt. CP 41; RCW 9A.44.060(1)(a).



Appendix D (PFR at 8-9). When seeking to support the severance claim
by relying on the different burdens of proof, Colbert noted that the
strength of the evidence on the rape in the second degree was strong.

. . As to the conviction for second degree rape, however,
the State significantly bolstered Ms. Peterson’s account
with testimony from the emergency room physician who
related his physical exam and Ms. Peterson’s description of
the crime. The jury also heard from police officers who
interviewed Ms. Peterson and friends and family members
who observed her immediately after the incident or noted
changes in her demeanor during the following months. The
State’s case on the second degree rape charge was thus
much stronger than the State’s case on the third degree rape
count.

Appendix D (PFR at 10)

Colbert’s petition was denied. Appendix E (Order, no. 79105-8
dated May 1, 2007).

Colbert’s first PRP, filed January 14, 2008, sought reversal on
grounds that his appellate counsel was ineffective for, in part, not
addressing error caused by the burden of proof based upon the affirmative
defense of consent:

H. An objection was brought to the trial court’s

attention gpecificaily addressing ERRONEOUS
JURY INSTRUCTION. (RP 5 and 6, Exhibits 13

and 14). This issue was omitted in the direct appeal
of the present case.)



Appendix F at 9 (COA case no. 61160-7, without exhibits). Colbert did
not further elaborate on the alleged error in his first PRP or cite to State v.
Camara. He also failed to cite to the fact that his counsel had actually
sought a consent instruction as explained below. The State responded to
the claim by providing the following description:
Colbert’s claim as to this instruction was that the

trial court erred in some of the language of a consent

defense to the Rape in the Second Degree charge which

defense had requested. See Appendix B, Instruction No 15,

2/8/05 RP 5-6. The trial court ended up using the State’s

version. 2/8/05 RP 5. Defense counsel’s claim at the trial

court acknowledged that the instruction was a correct

statement of the law. 2/8/05 RP 6. The only defense claim

at the trial court was that the instruction was inartfully

crafted. 2/8/05 RP 6. There is insufficient showing by

Colbert that the use of the instruction created error or

that he was prejudiced thereby.
Appendix G at 16 (State’s Response to Personal Restraint Petition,
without exhibits) (bold emphasis added). The Court of Appeals denied
Colbert’s PRP, holding “As to Colbert’s claim of ineffective assistance of
appellate counsel, Colbert’s assertions are too conclusory to demonstrate
that he was prejudiced by counsel’s performance.” Appendix H (Order of
Dismissal, no. 61160-7-1 filed July 16, 2008)

Colbert’s second PRP, filed October 21, 2010, was dismissed on

November 17, 2010, because it was based upon the same claims



previously raised. Appendix I, (Order Dismissing Personal Restraint
Petition, cause no. 66284-8-I filed November 17, 2010).

This is Colbert’s third PRP. The petition was originally based
primarily upon State v. Lynch, 178 Wn.2d 487, 309 P.3d 482 (2013). PRP
at page 2. The PRP did include a “Note to Court” on the last page noting
that the Supreme Court had accepted review in the case of W.R. Colbert’s
supplemental brief to this Court relies primarily on W.R. which was
subsequently decided by this Court.

2 Testimony regarding rape in the second degree of K.P.

K.P. testified that she met Colbert through her boyfriend, Justin
Olson. 2/1/05 RPB 38-9.” In early March, 2004, Colbert was living near
her and came over to her house. 2/1/05 RPB 38-9. K.P. said that when
Olson left to get dinner and she was alone with Colbert when he exposed
himself to her and told her he needed just one night. 2/1/05 RPB 42. K.P.
asked Colbert to leave and he did. 2/1/05 RPB 43.

On March 18, 2004, K.P. said that she went to Colbert’s house
because she had run out of cigarettes and went over to get some from him

or his girlfriend Sandra. 2/1/05 RPB 45. It was about one o’clock to three

2 The State will refer to the volumes of the verbatim report of proceedings prepared for
the direct appeal in case 56298-3-1 by using the date followed by “RP” and the page
number. On dates where two volumes of transcripts were prepared, the first will be cited
as “RP1” and the second as “RP2.”



o’clock in the afternoon. 2/1/05 RPB 45. The music was on loud and
Colbert eventually came to the door after she knocked. 2/1/05 RPB 45-6.
Colbert motioned her in and she started to talk to him and follow him into
the kitchen area in the studio apartment. 2/1/05 RPB 47-8. K.P. asked for
cigarettes and Colbert gave her three. 2/1/05 RPB 48,

Colbert then put his fingers through the belt loops of her jeans.
2/1/05 RPB 48. He then started talking to her, calling her “baby” and said
“Baby, one time, just one time.” 2/1/05 RPB 49. K.P. thought he meant
sex and told him no. 2/1/05 RPB 50. Colbert began to kiss her and she did
not kiss him back. 2/1/05 RPB 50. K.P. tried to push Colbert away but
could not. 2/1/05 RPB 70. She was 5°2” and weighed 140 pounds and
Colbert was much taller than her. 2/1/05 RPB 51. Colbert then unbuttoned
and unzipped her pants. 2/1/05 RPB 70. She did them back up and Colbert
undid them again. 2/1/05 RPB 71. K.P. kept trying to move Colbert’s
hands away and told him “I can’t do this.” 2/1/05 RP 71. Colbert then took
her pants down. 2/1/05 RPB 71. K.P. reminded Colbert of her boyfriend
Justin and that she couldn’t but Colbert continued. 2/1/05 RPB 72. K.P.
told him “no” and to stop more than once. 2/1/05 RPB 72. Colbert was
asking her “Just one time, baby” and telling her “You’ll like it.” 2/1/05

RPB 72. K.P. tried to pull her pants up, but Colbert had rolled her



underwear down. 2/1/05 RPB 73. Colbert was able to get her pants down
fully using the belt loops and had his hands on her hips. 2/1/05 RPB 74.

K.P. leaned over to pull up her pants and Colbert put his arm in the
small of her back and kept her bent her over at the waist. 2/1/05 RPB 76-7.
K.P. could not get her panties and jeans up from that position. 2/1/05 RPB
77. Colbert then put his penis in her vagina and moved himself in and out
of her having intercourse for about a minute. 2/1/05 RPB 78-9. Colbert
kept his arm on her back the whole time keeping her from moving. 2/1/05
RPB 79. Colbert was saying things like “Yeah, baby” while penetrating
her. 2/1/05 RPB 79-80.

K.P. went to a friend’s apartment where she told her what had
occurred. 2/1/05 RPB 81. Police were called that day and K.P. reported
what Colbert had done. 2/1/05 RPB 81.

Colbert contended the intercourse was consensual. He testified to a
whole series of prior sexual encounters with K.P. prior to the intercourse.

He testified that on an earlier day K.P. had approached him while
he was in her house and taken her child out of the bedroom, locked the
door unbuttoned his pants and gave Colbert oral sex. 2/4/05 RP 110,
2/7/05 RP 70-3. Colbert claimed she unbuttoned his pants without saying
anything and that he asked her to put all of him in her mouth. 2/7/05 RP

77. Colbert said K.P. said no. 2/7/05 RP 77. Colbert said he asked K.P. if



she wanted to have sex before her boyfriend came back, but K.P. said she
was on her period. 2/7/05 RP 78.

Colbert also claimed they had sexual contact on another date in the
bedroom at her house. 2/4/05 RP 111-2, 2/7/05 RP 80-1. Colbert said K.P.
invited him over when her boyfriend was not around. 2/7/05 RP 81.
Colbert said K.P. also gave him oral sex on that day. 2/7/05 RP 84. As
opposed to the first time when they were both on the bed, this time Colbert
said he was standing up and K.P. was seated on the bed. 2/7/05 RP 84.

Colbert said that on a third occasion K.P. had started to give him
oral sex, but she stopped because a baby was crying and “I really wasn’t
into it. My girlfriend had just done the same exact thing.” 2/7/05 RP 87.

Colbert also claimed that a few days later, K.P. had come over to
his apartment and that the two of them smoked cigarettes and that K.P.
initiated sexual contact with him in the kitchen. 2/4/05 RP 116-7, 2/8/05
RPA 46. Colbert claimed the intercourse was consensual and that she
“started getting up on me.” 2/4/05 RP 121-2, 2/8/05 RPA 46-7. He said
that K.P was telling him to hurry up because his girlfriend was coming
home. 2/8/05 RPA 43. He admitted he told the officer that she was just
another girl that wanted to sleep with him. 2/8/05 RPA 42. He admitted
telling the officer “she went over touched her toes and let me hit it...”

2/8/05 RPA 42. He also admitted telling the officer as follows:
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So she wouldn’t have waited till no 8:00 to go to no
hospital when he be off work we had consensual sex she
can’t have no bruises on then cause the only thing I put my
hands on was her as when she bent over in my kitchen and
touched her toes.

2/8/05 RPA 50.

3. Jury Instructions.

To prove Rape in the Second Degree, the State had to prove
forcible compulsion. Appendix J, Instruction No. 13, element 2. The State
provided the standard instruction pertaining to proof of forcible
compulsion.

Forcible compulsion means physical force which
overcomes resistance or a threat, express or implied, that
places a person in fear of death or physical injury to oneself
of another or in fear of being kidnapped or that person will
be kidnapped.

Appendix J, Instruction No. 14.
The State also proposed the following instruction on consent:

Consent is a defense to a charge of rape in the
second degree. This defense must be established
by a preponderance of the evidence.
Preponderance of the evidence means that you
must be persuaded, considering all of the evidence
in the case, that it is more probably true than not
true. If you find that the defendant has established
this defense, it will be your duty to return a verdict
of not guilty.

Appendix J, Instruction No. 15.

11



Colbert proposed a simplified version of the consent defense, thus
affirmatively seeking to prove consent. It read:

Consent is a defense to a charge of Rape in the
Second Degree. The defense must be established by a
preponderance of the evidence.

Appendix K, at page 14. The instruction proposed by defense cited to
State v. Camara, 113 Wn.2d 631, 781 P.2d 483 (1989). Colbert went on to
define preponderance of the evidence. Appendix K at page 15.

When arguing against the version used at trial, Colbert expressed
concern that instruction would cause confusion while recognizing the
status of case law at the time permitted the instruction,

The other objection the defense has is that, is the
inclusion of the State's 45.04. And my objection is
based upon, with exception to the last statement, [
think it's, while inconsistent, the second sentence
preponderance of the evidence means you must be
persuaded. I think that's appropriately September
4th in another instruction. But that is kind of a
structural objection. And 1 don't think that that
is a misstatement of the law at all. But then it
says if you find that the defendant has established
this defense it will be your duty to return a verdict
of not guilty. I think that that's inappropriate
because -- [ guess I'll cite State v. Camara for this
proposition. I think that that decision was in artful.
And it didn't quite — it dealt confusingly with the
burdens as to consent and whether the State has a
burden and so forth or whether the defense had the
burden. I do believe it uses language to the effect
that the defendant had the burden, but I don't think
that the defendant has to establish the defense.
When [ think of establishing defenses I think of

12



putting on witnesses, exhibits, and so forth and
that this sentence is inappropriate because it can
confuse the jury. They could go back into the
deliberation room and think well, what did the
defendant do? What did his attorney do? What
exhibits did he admit? What testimony did he put
on that established this defense regardless of what
the State did? And it's my presumption that the
defense doesn't have to do anything. If the defense
is established by the State's witnesses, by the
State's exhibits and so forth. Then, not only can
the defense argue it, but the defense can [ ]
establish it. So it's unnecessarily confusing for the
jury and I would object to it.

2/8/05 RP2 5-6.

The trial court understood that Colbert was concerned about the
jury interpreting the instruction as precluding him from using evidence
offered by the State to prove the sex was consensual:

THE COURT: All right. I think you're concerned
about the consent defense instruction is properly
addressed by paragraph 5 of Instruction Number 1.
And if you're concerned about that, that paragraph
what you should focus on, every party is entitled
the benefit of the evidence whether produced by
that party or by another party.

2/8/05 RP2 7. Colbert did not dispute the trial court’s interpretation.

IV.  ANALYSIS

"Collateral relief undermines the principles of finality of litigation,

degrades the prominence of the trial, and sometimes costs society the right
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to punish admitted offenders." In re Pers. Restraint of Hagler, 97 Wn.2d
818, 824, 650 P.2d 1103 (1982).

1. BECAUSE THE DECISION IN W.R IS NOT
RETROACTIVELY APPLICABLE, THE PETITION IS
TIME BARRED.

i. The petition is beyond the time limits of RCW
10.73.090.

RCW 10.73.090(1) sets a time limit on personal restraint petitions
and other forms of “collateral attack.” Such petitions must be filed within
one year after the judgment becomes final. Here the judgment became
final when this court issued its mandate affirming the conviction on June
8, 2007. See Appendix C, RCW 10.73.090(3)(b). The present petition was
filed December 26, 2013, five years past the time limit.

il The petition fails to meet the time bar exception.

Colbert claims his petition falls within the exception set out in
RCW 10.73.100(6):

The time limit specified in RCW 10.73.090 does not

apply to a petition or motion that is based solely on one or

more of the following grounds:

(6) There has been a significant change in the law, whether

substantive or procedural, which is material to the

conviction ..., and ... a court, in interpreting a change in

the law that lacks express legislative intent regarding

retroactive application, determines that sufficient reasons

exist to require retroactive application of the changed legal
standard.

14



A “significant change in the law” occurs when “an intervening
opinion has effectively overturned a prior appellate decision that was
originally determinative of a material issue.” In re Pers. Restraint of
Domingo, 155 Wn.2d 356, 366, 119 P.3d 816 (2005).

At the trial court, Colbert’s counsel sought a consent defense and
to instruct the jury that he had the burden of proof by a preponderance of
the evidence pursuant to State v. Camara, 113 Wn.2d 631, 781 P.2d 483
(1989). See Appendix K, at page 14. He did not argue that the burden of
proof under Camara was inappropriate and should not be applied.

The Camara decision was overruled by State v. W.R., 181 Wn.2d
757, 336 P.3d 1134 (2014).® The court in W.R. held that the assignment of
the burden of proof of consent to the defense violates due process by
requiring the defense to prove consent beyond a reasonable doubt. State v.
W.R., 181 Wn2d at 768. The State contends W.R. constitutes “a
significant change in the law” within the meaning of RCW 10.73.100(6).*

We hold that where an intervening opinion has effectively
overturned a prior appellate decision that was originally

i The present petition and the State’s prior response had been based upon State v.

Lynch, 178 Wn.2d 487, 309 P.3d 482 (2013). In Lynch, the Court had decided the
application of the consent defense given over a defense objection on the Sixth
Amendment right to control a defense. State v. Lynch, 178 Wn.2d at 496. Because the
decision was based upon the Sixth Amendment, the Court did not decide whether there
was a due process violation under the Fourteenth Amendment. W.R. did engage in the
analysis of whether there was a due process violation. Given that analysis in W.R., the
State addresses the present situation by applying W.R. rather than Lynch.

y W.R. also constitutes a “new rule” under Teague.
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determinative of a material issue, the intervening opinion

constitutes a "significant change in the law" for purposes of

exemption from procedural bars.
In re Pers. Restraint of Greening, 141 Wn.2d 687, 697, 9 P.3d 206 (2000)

Colbert contends that retroactive application is merited because the
W.R. opinion does not create a new rule because it is based upon
interpretation of a 1975 statute. Supplemental Brief of Petitioner (Supp.
Brief) at pages 8-9.

A “new rule” is one that was not “dictated by precedent existing at
the time the defendant’s conviction became final.” State v. Evans, 154
Wn.2d 438, 444, 114 P.3d 627 (2005) (court’s emphasis). When
reasonable jurists could disagree on the rule of law, the rule is new. In re
Pers. Restraint of Haghighi, 178 Wn.2d 435, 443, 309 P.3d 459, 463,
(2013). The decision in W.R. resulted in a three justice dissent. Reasonable
jurists did disagree.

The rule of Camara was reaffirmed by the Supreme Court in State
v. Gregory, 158 Wn.2d 759, 147 P.3d 1201 (2006). In W.R., three
members of the court continued to believe that Camara and Gregory were
correctly decided. W.R., 181 Wn.2d at 771-74 (Owens, J., dissenting).

W.R. was not dictated by prior precedent. Since W.R. expressly overruled

Camara and Gregory, it was contrary to prior precedent.
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Establishing a new rule is only half the showing required to
establish an exception under RCW 10.73.100(6). The petitioner must show
that “sufficient reasons exist to require retroactive application.”

iii. The new rule of W.R. does not merit retroactive
application.

A new rule warrants retroactive application only under two
circumstances:

“It must either be [1] a substantive rule that places certain behavior
beyond the power of the criminal law-making authority to proscribe or [2]
a watershed rule of criminal procedure implicit in the concept of ordered
liberty.” In re Pers. Restraint of Gentry, 179 Wn. 2d 614, 628, 316 P.3d
1020 (2014). This analysis “almost never results in retroactive application
of a rule of criminal procedure.” Id. at 630.

Teague presents a very high hurdle to overcome. In
announcing watershed rules, courts have been sparing to
the point of unwillingness. See In re Pers. Restraint of
Markel, 154 Wn.2d 262, 269 n.2, 111 P.3d 249 (2005)
(noting that in review of 11 claimed watershed rules, the
United States Supreme Court had yet to declare any a
watershed rule triggering retroactivity). The United States
Supreme Court has cited the rule announced in Gideon v.
Wainwright, guaranteeing the right to counsel for criminal
defendants, as an example of a watershed rule of criminal
procedure, though the decision in Gideon predated Teague
by several years. Saffle v. Parks, 494 U.S. 484, 495, 110 S.
Ct. 1257, 108 L. Ed. 2d 415 (1990). But the United States
Supreme Court has stopped short of recognizing any other
instance of the type of rule it discussed in Teague.
Likewise, we have yet to announce such a rule, though we
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have several times concluded a rule does not meet the
Teague requirements. See Markel, 154 Wn.2d at 273
(holding the rule announced in Crawford v. Washington,

541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004), is

not a watershed rule of criminal procedure); State v. Evans,

154 Wn.2d 438, 447-48, 114 P.3d 627 (2005) (same with

regard to Apprendi and Blakely rules).

In re Pers. Restraint of Gentry, 179 Wn.2d at 628-29 (declining to hold
that rule regarding burden of State to harmlessness of beyond a reasonable
doubt on claims of prosecutorial misconduct by racial bias did not merit
retroactive application).

The first exception does not apply since the exception involves a
rule to decriminalize a class of conduct prohibit the imposition of capital
punishment on a particular class of persons. Saffle v. Parks, 494 U.S. 484,
495, 110 S.Ct. 1257, 1263-64, 108 L.Ed.2d 415, 429 (1990).

Under the second exception the rule of W.R. regarding the burden
of proof of consent does not rise to the level of a watershed rule of
criminal procedure such as the right to counsel of Gideon. The second
Teague exception providing for new rules which would be fundamental
due process is very narrow.

The Court has repeatedly emphasized the limited

scope of the second Teague exception. O'Dell .

Netherland, 521 U.S. 151, 157, 117 S. Ct. 1969, 138 L. Ed.

2d 351 (1997) (citing Graham v. Collins, 506 U.S. 461,

478, 113 S. Ct. 892, 122 L. Ed. 2d 260 (1993)). Because

any rule ““would be so central to an accurate determination
of innocence or guilt [that it is] unlikely that many such
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components of basic due process have yet to emerge,’” the

Supreme Court has yet to find a new rule that falls under

the second Teague exception. Graham, 506 U.S. at 478

(quoting Teague, 489 U.S. at 313). “‘[T]his class of rules is

extremely narrow, and it is unlikely that any ... ha[s] yet to

emerge.”” Markel, 154 Wn.2d at 269 (quoting Schriro, 542

U.S. at 352).

State v. Carney, 178 Wn. App. 349, 362, 314 P.3d 736 (2013), rev. denied,
180 Wn.2d 1008, 331 P.3d 1172 (2014).

Colbert cites to Hall v. Kelso, 892 F.2d 1541 (11th Cir. 1990) to
support his contention that some courts have found rules retroactively
applicable. Supp. Brief at page 22-3. In Hall, the Court held that the
instruction told the jury that "the acts of a person of sound mind and
discretion are presumed to be the product of the person's will" which had
been found to be an improper burden shift under Sandstrom v. Montana,
442 U.S. 510, 99 S. Ct. 2450, 61 L. Ed. 2d 39 (1979) and merited
retroactive application. Hall dealt with the analysis of retroactive
application under the watershed rule of Teague in a footnote providing the
conclusion without analysis. Hall v. Kelso, 892 F.2d at 1543 n. 1 (11th
Cir. 1990). Other courts considering the same issue as in Hall have
reached differing conclusions regarding whether Sandstrom created a

watershed rule. Cain v. Redman, 947 F.2d 817, 822 (6th Cir. 1991), cert.

denied 503 U.S. 922, 117 L. Ed. 2d 521, 112 S. Ct. 1299 (1992); Johnson
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v. McKune, 288 F.3d 1187, 1200 (10th Cir. 2002). The Supreme Court has
not determined that Sandstrom created a watershed rule.

The Hall decision preceded the Supreme Court decision in Tyler v.
Cain, 533 U.S. 656, 121 S.Ct. 2478, 150 L.Ed.2d 632, 644 (2001) which
reaffirmed the new rule must alter “the bedrock procedural elements.”

To fall within this exception, a new rule must meet two
requirements: Infringement of the rule must "seriously
diminish the likelihood of obtaining an accurate
conviction," and the rule must ™ "alter our understanding of
the bedrock procedural elements" essential to the fairness
of a proceeding." Sawyer v. Smith, 497 U.S. 227, 242, 111
L. Ed. 2d 193, 110 S. Ct. 2822 (1990) (quoting Teague,
supra, at 311 (plurality opinion), in turn quoting Mackey v.
United States, 401 U.S. 667, 693, 28 L. Ed. 2d 404, 91 S.
Ct. 1160 (1971) (Harlan, J., concurring in judgments in part
and dissenting in part)).

Tyler v. Cain, 533 U.S. at 665, 121 S.Ct. at 2484,
The State maintains that the burden of proof of consent to the
charge of rape is not one of those procedural bedrock elements.

iv. RCW 10.73.100(6) and Teague have been interpreted to
provide the same analysis.

RCW 10.73.100(6) has been interpreted as entirely consistent with
the federal retroactivity analysis under Teague

Retroactive application on collateral attack is also
not required under state law. RCW 10.73.100(6) permits
collateral relief from judgment after the normal time bar
has lapsed when there is a “significant” change in the law
that is “material” to the conviction and the legislature
“expressly provide[s]” that the change be applied
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retroactively or a court finds that “sufficient reasons”

require retroactive application. We have interpreted this

statutory language consistent with Teague. See Evans,

154 Wn.2d at 444 (citing generally In re Pers. Restraint of

Markel, 154 Wn.2d 262, 268, [292] 111 P.3d 249 (2005)).
State v. Abrams, 163 Wn.2d 277, 291-92, 178 P.3d 1021 (2008) (expressly
analyzing that the new rule of that case, holding the portion of the perjury
statute providing the trial court determines materiality was
unconstitutional, does not apply retroactively to collateral attacks) (bold
emphasis added).

Under RCW 10.73.100(6), the court in W.R. did not expressly hold
that the decision applies retroactively.

V. Tsai does not change the analysis.

After the Colbert’s supplemental brief was filed with this Court,
the Supreme Court issued the decision in In re Pers. Restraint of Tsai, 183
Wn2d 91,  P.3d  (2015). Because Tsai deals with the application
of the time bar of RCW 10.73.090(1) and RCW 10.73.100(6), the State
anticipates Colbert may contend that Tsai has expanded the exception to
the time bar.

Tsai did not overrule prior reliance by the court on Teague.
Instead, the court expanded collateral relief for claims of ineffective

assistance regarding immigration consequences based upon the statutory

requirements of RCW 10.40.200.
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Tsai, involved the consolidated case of two individuals. Tsai plead
guilty, but later pursued a motion to withdraw his guilty plea in the trial
court which was denied. He did not appeal or otherwise pursue the motion
further. Three years later, he filed a second motion to withdraw his guilty
plea, contending that his petition was exempt from the one-year time bar
in RCW 10.73.090(1) under RCW 10.73.100(6) because Padilla v.
Kentucky, 559 U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d 284 (2010) and
State v. Sandoval, 171 Wn.2d 163, 249 P.3d 1015 (2011) effected a
significant, material change in the law that applies retroactively. The Court
of Appeals dismissed Tsai’s PRP as time barred.

Jagana was the other petitioner, who had also pled guilty and did
not pursue a direct appeal. Four years after his plea, he moved to withdraw
his guilty plea. The matter was transferred to the Court of Appeals for
consideration as a personal restraint petition. The Court of Appeals
initially found the petition timely, but the Supreme Court remanded for
consideration in light of Chaidez v. United States, 568 U.S.  , 133 S, Ct.
1103, 1107, 185 L. Ed. 2d 149 (2013). The Court of Appeals reconsidered
and found the petition untimely.

In Tsai, the Supreme Court determined that “[a]s applied to

Washington, Padilla did not announce a new rule, but did effect a
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significant change in the law under RCW 10.73.100(6).” Tsia, at 99.° The
court went on to hold that RCW 10.40.200, adopted in 1983, required a
defendant to be advised by counsel of immigration consequences, which
Padilla ultimately required in 2010. Tsai, at 101. “Because Padilla did not
announce a new rule under Washington law, it applies retroactively to
matters on collateral review under Teague.” Tsai, at 103.

The court held that Padilla, effected a significant change in the law
under RCW 10.73.100(6), because the Washington appellate cases before
Padilla held that improper or deficient advice which was required by
RCW 10.40.200 could not be ineffective assistance. Tsai, at 105, 107.

Padilla superseded the theory underlying these decisions—

that “anything short of an affirmative misrepresentation by

counsel of the plea's deportation consequences could not

support the plea's withdrawal.” Sandoval, 171 Wn.2d at

170 n.1.

In re Pers. Restraint of Tsai, 183 Wn.2d 91, 107,  P.3d (2015).

The Supreme Court summarily determined that application of
Padilla merited retroactive application.

A significant, material, retroactive change in the

law exempts a PRP from RCW 10.73.090(1)'s one-year

time bar for collateral attacks. RCW 10.73.100(6).

However, in light of the arguments currently presented for

our review, only Jagana is entitled to an evidentiary hearing
on the merits of his PRP

> Despite indications in the dissent that the majority in Tsai abandons the analysis

of Teague, the majority did not abandon Teague.
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Id. The Court went on to permit the challenge by the petitioner who had
not previously raised the claim and denied the petition for which a prior
collateral attack had been filed but abandoned.

No further analysis was done on why the “significant change”
available under RCW 10.73.100(6) merited retroactive application as also
required by the statute. Given the lack of analysis, and the application of
the statutory obligation under RCW 10.46.200 more than seventeen years
prior to Padilla, the decision in Tsai is limited to application in
immigration cases.

The Tsai ineffective assistance regarding immigration advice
decision does not provide the W.R. decision regarding the burden of proof

pertaining to the defense of consent merits retroactive application.®

2k THE PETITION IS SUCCESSIVE.

If a person has previously filed a petition for
personal restraint, the court of appeals will not consider
the petition unless the person certifies that he or she has
not filed a previous petition on similar grounds, and
shows good cause why the petitioner did not raise the
new grounds in the previous petition. Upon receipt of a
personal restraint petition, the court of appeals shall review
the petition and determine whether the person has
previously filed a petition or petitions and if so, compare

) The Court in Tsai interpreted the immigration decision as an application of a an

existing statute whose application had been misapplied as opposed to creation of a
“watershed rule.”
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them. If upon review, the court of appeals finds that the

petitioner has previously raised the same grounds for

review, or that the petitioner has failed to show good

cause why the ground was not raised earlier, the court

of appeals shall dismiss the petition on its own motion

without requiring the state to respond to the petition.

Upon receipt of a first or subsequent petition, the court of

appeals shall, whenever possible, review the petition and

determine if the petition is based on frivolous grounds. If
frivolous, the court of appeals shall dismiss the petition on

its own motion without first requiring the state to respond

to the petition
RCW 10.73.140 (bold emphasis added), see also RAP 16.4(d).

Colbert claims his petition is not successive, because a significant
change in the law constitutes “good cause” justifying the exception to
successive petitions. Supp. Brief at page 25, citing State v. Brown, 154
Wn.2d 787, 794-5, 117 P.3d 336 (2005). This contention is inconsistent
with his primary position that interpretation of W.R. of a prior statutory
enactment did not result in a significant change in the law or a new rule.

The State contends that if for some reason this Court determines
that W.R. did not create a new rule, then Colbert’s petition would not fall
with the good cause exception under RCW 10.73.140 or RAP 16.4(d) and
should be precluded as successive.

And in fact, in Tsai, the Supreme Court chose not to grant relief to

one of the two petitioners who had previously filed a collateral attack. The

court found that Jagana, who had not previously pursued a motion to
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withdraw the guilty plea, was permitted to pursue his evidentiary hearing
on the motion to withdraw the guilty plea. Id at 107.

However, the other defendant, Tsai, had previously pursued the
motion in the trial court. Because he had sought review previously and did
not appeal or seek review of the prior decision, the Supreme Court denied
his petition. Id at 108 (citing RAP 16.4(d), In re Pers. Restraint of
Greening, 141 Wn.2d at 697, 9 P.3d 206 (2000)).

The petitioner here falls in the same position as Tsai, since he had
previously raised the issue but had failed to seek review of the issue to
conclusion on appellate review. Colbert’s petition is successive and should
not be permitted. RCW 10.73.140, RAP 16.4(d).

3. THE PETITIONER INVITED ERROR HE SOUGHT THE
BURDEN OF PROOF OF CONSENT AT TRIAL.

Colbert’s petition claims that the consent defense was provided
over his objection. Supplemental Brief of Petitioner at pages 2, 6. This is
incorrect, Colbert offered the consent instruction to the court. Appendix K,
at page 14.

Colbert proposed a simplified version of the consent defense.

7 Colbert, while pro se, filed a copy of his counsel’s proposed instructions filed in

the trial court which included the defense proposed consent instruction. See at Personal
Restraint Petition, filed in 89707-7 at Exhibit 3.
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Consent is a defense to a charge of Rape in the
Second Degree. The defense must be established by a
preponderance of the evidence.

Appendix K, at page 14. The proposed instruction cited to State v.
Camara, 113 Wn.2d 631, 781 P.2d 483 (1989). Colbert also provided a
definition for preponderance of the evidence. Appendix K at page 15.
While against the version used at trial, Colbert expressed concern
that the State’s proposed instruction would cause confusion while
recognizing the status of case law at the time permitted the instruction.

The other objection the defense has is that, is the inclusion
of the State's 45.04. And my objection is based upon, with
exception to the last statement, I think it's, while
inconsistent, the second sentence preponderance of the
evidence means you must be persuaded. I think that's
appropriately September 4th in another instruction. But that
is kind of a structural objection. And I don't think that that
is a misstatement of the law at all. But then it says if you
find that the defendant has established this defense it will
be your duty to return a verdict of not guilty. I think that
that's inappropriate because -- I guess I'll cite State v.
Camara for this proposition. I think that that decision was
in artful. And it didn't quite — it dealt confusingly with the
burdens as to consent and whether the State has a burden
and so forth or whether the defense had the burden. I do
believe it uses language to the effect that the defendant had
the burden, but I don't think that the defendant has to
establish the defense. When I think of establishing defenses
I think of putting on witnesses, exhibits, and so forth and
that this sentence is inappropriate because it can confuse
the jury. They could go back into the deliberation room and
think well, what did the defendant do? What did his
attorney do? What exhibits did he admit? What testimony
did he put on that established this defense regardless of
what the State did? And it's my presumption that the
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defense doesn't have to do anything. If the defense is
established by the State's witnesses, by the State's exhibits
and so forth. Then, not only can the defense argue it, but
the defense can [ ] establish it. So it's unnecessarily
confusing for the jury and I would object to it.

2/8/05 RP2 5-6.

The trial court dealt with Colbert’s objection to concern whether
the instruction was confusing to the jury, not to whether the State had the
burden of proof of consent.

THE COURT: All right. I think you're concerned about the
consent defense instruction is properly addressed by
paragraph 5 of Instruction Number 1. And if you're
concerned about that, that paragraph what you should focus
on, every party is entitled the benefit of the evidence
whether produced by that party or by another party.

2/8/05 RP2 7. Colbert did not dispute the trial court’s interpretation.

Unhappily for Studd, Cook, MclLoyd and Bennett,
however, the fact that a clearly erroneous jury instruction
was given is not the end of the story. For the first three of
these defendants, that is so because we have also held that
"[a] party may not request an instruction and later
complain on appeal that the requested instruction was
given."" State v. Henderson, 114 Wn.2d 867, 870, 792 P.2d
514 (1990) (emphasis omitted) (quoting State v. Boyer, 91
Wn.2d 342, 345, 588 P.2d 1151 (1979)). Henderson also
involved erroneous WPIC instructions proposed by a
defendant and later complained of, and we held there that
"even if error was committed, of whatever kind, it was at
the defendant's invitation and he is therefore precluded
from claiming on appeal that it is reversible error."
Henderson, 114 Wn2d at 870 (emphasis added).
Henderson is directly on point. There can be no doubt that
this is a strict rule, but we have rejected the opportunity to
adopt a more flexible approach. See Henderson, 114 Wn.2d
at 872 (the dissent there argued that "the doctrine should be
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applied prudently, with respect to the facts of each case,"

but acknowledges that "this court's history of applying the

doctrine of invited error with little analysis or discussion

implies that the doctrine is strictly applied regardless of
circumstances." (Utter, J., dissenting) (citations omitted)).
State v. Studd, 137 Wn.2d 533, 546-47, 973 P.2d 1049, 1055 (1999)
(denying reversal in cases where defendants had proposed an error that
failed to adequately state the defendant need not be in actual danger of
imminent harm in order to act in self-defense against a perceived
aggressor).

Although not previously acknowledged by Colbert, his counsel
expressly sought the burden of proof of consent. His objection was as to
some of the language of how the evidence was to be evaluated, not as to
the burden itself. Therefore, the request to have the burden of proof of
consent invited error.

4. THE PETITIONER FAILS TO MEET HIS BURDEN OF
SHOWING ACTUAL PREJUDICE BECAUSE THE

STATE PROVED THERE WAS NO CONSENT BY
PROVING IT WAS BY FORCIBLE COMPULSION.

Actual prejudice must be proven by the petitioner even for
constitutional errors which can never be considered harmless on direct

appeal.® In re Pers. Restraint of St. Pierre, 118 Wn.2d 321, 328-29, 823

8 The only constitutional errors that do not require the petitioner to make a

showing of actual prejudice are: (1) improper denial of the right to appear pro se; (2) total
Footnote continued:
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P.2d 492 (1992); In re Pers. Restraint of Haverty, 101 Wn.2d 498, 504,
681 P.2d 835 (1984) (“Before this court grants a personal restraint
petition, the petitioner must prove that the constitutional errors worked to
his "actual and substantial prejudice."); In re Pers. Restraint of Hagler, 97
Wn.2d at 823 (“On direct appeal, the burden is on the State to establish
beyond reasonable doubt that any error of constitutional dimensions is
harmless. . . . On collateral review, we shift the burden to the petitioner to
establish that the error was not harmless|[.]”).

Because Colbert seeks collateral relief through a PRP, he has the
burden of establishing error and, because the alleged error is constitutional
in nature, actual prejudice. This showing must be made by a
preponderance of the evidence. See In re Pers. Restraint of Eastmond, 173
Wn.2d 632, 638-639, 272 P.3d 188 (2012); In re Personal Restraint of
Gentry, 1137 Wn.2d 378, 409, 972 P.2d 1250 (1999) (The petitioner has
to “prove actual prejudice from the language of the instruction, as is his

burden in a personal restraint petition.”) .

deprivation of counsel; (3) trial by an actually biased judge; (4) closed adult criminal
trial; and (5) constitutionally deficient reasonable doubt instruction. See Sullivan v.
Louisiana, 508 U.S. 275, 124 L. Ed. 2d 182, 113 S. Ct. 2078, 2081-83 (1993); Arizona v.
Fulminanie, 499 U.S. 279, 113 L. Ed. 2d 302, 111 S. Ct. 1246, 1265 (1991); Sherman v.
Smith, 89 F.3d 1134, 1138 (4th Cir. 1996), cert. denied, 117 S. Ct. 765 (1997). None of
these errors are at issue here.
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In order to establish prejudice, Colbert details the facts of the case
to establish the two completely different versions of the events described
by K.P. and Colbert. Supp. Brief at pages 26-29. The State agrees that the
facts presented two entirely contrasting description of both the prior
incidents between K.P. and Colbert and the incident of sexual intercourse
itself. The State contends this does tend to show that the jury would have
relied on proof of lack of consent, but shows that the jury believed the
victim’s statements about what occurred.

He concludes that it was “likely the jury’s verdict was affected by
the misallocation of the burden.” Supp. Brief at page 31.

However, Colbert fails to analyze the fact that the jury was
required to find forcible compulsion beyond a reasonable doubt.

Forcible compulsion means physical force which
overcomes resistance or a threat, express or implied, that

places a person in fear of death or physical injury to oneself

of another or in fear of being kidnapped or that person will

be kidnapped.

Appendix J, Instruction No. 14. Given the juror’s acceptance of the
victim’s description of the events, this Court can be comfortable in
concluding that forcible compulsion was proven beyond a reasonable
doubt.

As the court in W.R. pointed out, “[Wlhen a person consents to

sexual intercourse, such consent negates forcible compulsion.” W.R., 181
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Wn.2d at 765-66 Since the instructions required the State to prove forcible
compulsion, they necessarily required it to disprove consent.

Here, the jury found that the defendant had sexual intercourse by
forcible compulsion. To make this finding, the jurors necessarily
determined that the victim did not consent. Colbert has not established by
a preponderance that the consent instruction used changed the verdict.
Thus, even if the petition is considered timely, not successive, he has not
invited error by proposing the instruction, the petitioner’s inability to

establish prejudice prevents him from obtaining relief.

V. CONCLUSION

For the reasons addressed above, the Court must deny Colbert’s

third personal restraint petition.
RESPECTFULLY SUBMITTED this ) b7 day of July, 2015.

Erik Pedersen, WSBA #20015
Senior Deputy Prosecuting Attorney
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A. SUMMARY OF APPEAL.

A jury convicted Appellant Bobby Colbert of one count of
rape in the third degree and one count of rape in the second
degree. On appeal, Mr. Colbert argues the trial court abused its
discretion in denying his multiple motions to sever the two
unrelated charges. The prejudice resulting from this error warrants

reversal and remand.

B. ASSIGNMENT OF ERROR.

The trial court abused its discretion when it denied Mr.

Colbert’s motion to sever the two charges for trial.

C. ISSUE PERTAINING TO ASSIGNMENT OF ERROR.

Severance of multiple counts is necessary where severance
promotes a fair determination of guilt or innocence on each
offense. In determining whether to sever multiple counts for trial, a
court must consider: (1) the strength of the State's evidence on
each count; (2) the clarity of defenses to each count; (3)
instructions to the jury describing the limited purpose for which it
may consider the evidence on each count; (4) whether evidence on
one count would be admissible to prove another count if the two
had been tried separately; and (5) the concern for judicial

economy. Here, the strength of the State’s evidence on each count



was nominal, the defenses were clear as to each incident, and the
evidence from either count would not have been cross-admissible.
Did the court abuse its discretion in denying Mr. Colbert’s repeated

motions to sever?

D. STATEMENT OF THE CASE.

1. Countl. On July 22, 2003, Appellant Bobby Colbert and
his friend, Corey Rankins, met Brandi Jones and her friend, Crystal
Cyrus, at a mall. 2/1/05RPA 4, 6." The four spoke for ten to fifteen
minutes, then exchanged telephoné numbers. |d. at 8. Later that
night, Ms. Jones and Ms. Cyrus called Mr. Colbert and Mr. Rankins
and the four agreed to meet again at the mall the next day. [d. at
12, 14.

On July 23, 2003, Mr. Colbert and Mr. Rankins met the
women at the mall, and the four left in Mr. Rankins’s car. |d. at 16.
' The four drove around, and eventually Mr. Rankins left the group
for a period of time. Id. at 17. Mr. Colbert and the women then
drove around the area in Mr. Rankins’s car. 1d. at 20. According to

Ms. Jones, after Mr. Rankins rejoined the group, he drove them to

' There are several verbatim reports of proceedings, cited herein by
date, followed by page number. The February 1, 2005, transcript consists of two
volumes, cited as “2/1/05RPA" and “2/1/05RPB." The February 7, 2005, is

similarly cited.



an area behind a building and parked the car near some railroad
tracks. Id. at 21. Ms. Jones testified no one was in the area at that
time. Id.

Mr. Rankins aﬁd Ms. Cyrus then went for a walk, leaving Ms.
Jones alone with Mr. Colbert. Id. at 22. Ms. Jones got into the
back seat of the car with Mr. Colbert and the two spoke about
various things. Id. at 22-25. Mr. Colbert began to kiss Ms. Jones.
Id. at 25. Ms. Jones testified that she did not kiss Mr. Colbert back,
but he nevertheless continued to kiss her. Id. at 25-27.

After this went on for five minutes, according to Ms. Jones’s
testimony, Mr. Colbert began to take Ms. Jones's pants off. |d. at
28. Ms. Jones testified that she pushed Mr. Colbert away with her
hand and told him to stop. Id. at 29. Mr. Colbert then took his
pants off and engaged in sexual intercourse with Ms. Jones. Id. at
31, 42. Ms. Jones said she told Mr. Colbert “no” more than ten
times during the course of the incident. |d. at 42. She also testified
that she was crying after Mr. Colbert took her pants down. Id. at
43-44. Later that night, Ms. Jones told someone, not Ms. Cyrus,
about the incident. Id. at 48. A few days later, Ms. Jones went
home to her mother, who called the police and reported the

incident. Id. at 50.



In his testimony, Mr. Colbert corroborated much of Ms.
Jones’s testimony regarding how they met and how they ended up
at the railroad tracks. 2/4/05RP 59, 63, 80. Mr. Colbert added that
the four had smoked marijﬁana while driving around after leaving
the mall. 1d. at 66. Mr. Colbert testified once the car was parked at
the railroad tracks, Ms. Jones “immediately” began physical contact
with Mr. Colbert and the two began kissing. Id. at 81. Mr. Colbert
testified at that point, Mr. Rankins and Ms. Cyrus walked away. Id.
at 83. According to Mr. Colbert, once they were alone, both had
their pants down and Ms. Jones initiated sexual contact. Id. at 85.
He acknowledged that she said “no” during intercourse, but
explained that she was referring to his positions or motions, and
that she also said “yes” when the motions were agreeable to her.
Id. at 87-88. After intercourse, Mr. Colbert told Ms. Jones he did
not want to be her boyfriend, as he already had a girlfriend, and
she began crying. Id. at 91.

2. Countll. In early March 2004, Mr. Colbert was at a
neighbor’s house, Kelly Peterson. 2/1/05RPB 42. Ms. Peterson
testified that when her boyfriend left to pick up dinner, Mr. Colbert

ex_posed himself to her and asked for “just one night.” Id. Ms.



Peterson refused, explaining she could not do that to her boyfriend
and asked Mr. Colbert to leave which he did. ld. at 42-43.

On March 17, 2004, Ms. Peterson went to Mr. Colbert’s
apartment to borrow some cigaréttes. 2/1/05RPB 37, 45. Ms.
Peterson testified that Mr. Colbert motioned her into the kitchen
and gave her three cigarettes. ld. at 47-48. Ms. Peterson said that
after she thanked him, he grabbed onto the belt loops of her pants
and against asked for “one time.” |d. at 48-49. Ms. Peterson
testified that Mr. Colbert then began to kiss her and she did not kiss
him back. Id. at 50. She also said she tried unsuccessfully to push
Mr. Colbert away. Id. at 70. She testified that Mr. Colbert
unbuttoned and unzipped her pants and that she rebuttoned and
rezipped the pants. Id. at 71. Ms. Peterson said Mr. Colbert got
her pants unzipped and unbuttoned at the same time and placed
his hands on her hips. Id. at 71, 74. Ms. Peterson testified she
said repeatedly “no” and “stop.” Id. at 72. She also stated she was
unable to leave the kitchen. Id. at 75. Ms. Peterson testified that
she was unable to move because Mr. Colbert’'s arm was on her
back. |d. at 76-77. Over Ms. Peterson’s verbal objections, Mr.
Colbert_put his penis into her vagina. Id. at 78. Ms. Peterson

testified she never agreed to have sex with Mr. Colbert. Id. at 80.



After the incident, she ran to a friend’s apartment nearby and told
her the story. Id. at 81. Later that day she called the police and
reported the incident. |d.

Mr. Colbert recalled that as to the alleged “exposure”
incident, after Ms. Peterson’s boyfriend left the bedroom to buy
dinner, Ms. Peterson closed and locked the bedroom door, then
she took off his pants and engaged in oral sex with Mr. Colbert.
2/7/05RPA 70, 71. Mr. Colbert testified that this occurred again a
few days later. Id. at 80. According to Mr. Colbert, Ms. Peterson
told him she wanted to “go all the way,” but they did not. |d. at 84-
85. As to March 17, 2004, Mr. Colbert recalled Ms. Peterson
coming into his apartment, uninvited, and the two of them smoked
cigarettes, then she initiated sexual contact in the kitchen.
2/4/05RP 116-17. After the consensual sexual encounter, Mr.
Colbert took a shower and asked Ms. Peterson to leave the door

open on her way out. Id. at 119-23.

3. Trial proceedings. The State charged Mr. Colbert with

one count of “rape in the third degree (lack of consent),” in violation
of RCW 9A.44.060(1)(a) and with one count of “rape in the second

degree (forcible compulsion),” in violation of RCW



9A.44.050(1)(a).2 CP 1-2. Mr. Colbert’s repeated motions to sever
the counts were denied -and the charges were tried together. CP 7-
10: 7/30/04RP 2-10 (pre-trial severance motion); 2/1/05RPA 53
(motion to sever and motion for mistrial aﬁér Ms. Jones's
testimony); 2/1/05RPB 54-61 (motion to sever after Ms. Peterson’s
testimony); 2/1/05RPB 84; 2/3/05RP 100-08. A jury convicted Mr.
Colbert of both counts. CP 45-46.

The court imposed concurrent standard range sentences.
CP 49, 51: 3/31/05RP 10-11. This appeal timely follows. CP 77-
78.

E. ARGUMENT.

THE TRIAL COURT ABUSED ITS DISCRETION
WHEN IT DENIED MR. COLBERT'S MOTIONS TO
SEVER THE TWO COUNTS AGAINST HIM.

1. Severance is required where it is necessary to promote a

fair determination of guilt or innocence.

CrR 4.3(a) permits two or more offenses of similar
character to be joined in one trial. Offenses properly
joined under CrR 4.3(a), however, may be severed if
“the court determines that severance will promote a fair
determination of the defendant's guilt or innocence of
each offense.” CrR 4.4(b). The failure of the trial court
to sever counts is reversible only upon a showing that

2 A count of indecent liberties — of which Mr. Colbert was ultimately
acquitted — was severed before trial and is not part of this appeal. CP 2, 76.



the court's decision was a manifest abuse of discretion.

State v. Bythrow, 114 Wn.2d 713, 717, 790 P.2d 154 (1990)

(footnotes omitted). While Washington has a liberal joinder rule,
“joinder must not be utilized in such a way as to prejudice a

defendant.” State v. Harris, 36 Wn.App. 746, 749-50, 677 P.2d

202 (1984) (citing State v. Smith, 74 Wn.2d 744, 466 P.2d 571

(1968), vacated in part, 408 U.S. 934 (1972)). Washington courts

have recognized that joinder of offenses is deemed “inherently

prejudicial.” State v. Ramirez, 46 Wn.App. 223, 226, 730 P.2d 98

(1986) (citing Smith, supra).

The principle underlying severance is “that the defendant

receive a fair trial untainted by undue prejudice.” State v. Bryant,

89 Wn.App. 857, 865, 950 P.2d 1004 (1998). Even where joinder
is legally permissible, the trial court should not join offenses for
prosecution in a single trial where joinder prejudices the accused.
Id. Prejudice will result if a single trial invites the jury to cumulate
evidence to find guilt or to otherwise infer criminal disposition.

State v. Watkins, 53 Wn.App. 264, 268, 766 P.2d 484 (1989)

(citing Smith, 74 Wn.2d at 754-55). “A less tangible, but perhaps

equally persuasive, element of prejudice may reside in a latent



feeling of hostility engendered by the charging of several crimes as
distinct from only one.” Harris, 36 Wn.App. at 750.

When assessing whether undue prejudice results from
joining separate offenses, a court must consider several factors: (1)
the strength of the prosecution’s evidence with respect to each
charge, (2) the clarity of the defenses regarding each count; (3) the
court’s instructions to the jury to consider the evidence separately;
and (4) the cross-admissibility of the offenses had they not been

tried together. State v. Russell, 125 Wn.2d 24, 63, 882 P.2d 747

(1994). Finally, and “residual prejudice” must be weighed against

the need for judicial economy. Id. at 63 (citing State v. Kalakosky,

121 Wn.2d 525, 539, 852 P.2d 1064 (1993)).

In the instant case, the joint trial of wholly separate rape
allegations caused substantial prejudice to Mr. Colbert. The
State’s evidence as to each count was not strong and evidence of
either incident would not have been admissible had the cases been
tried separately. Mr. Colbert's defense to each count was clear —
both women consented to sexual relations with him. But due to the
nature of the charges, it was highly likely the jury cumulated the
evidence against Mr. Colbert to convict him of both counts, as set

forth below. Because Mr. Colbert was unduly prejudiced by the



joinder of these two unrelated rape allegations, the trial court

abused its discretion in denying his repeated motions for

severance.

2. Severance was necessary and appropriate in Mr.

Colbert's case. Because the factors established by caselaw weigh

in favor of severance in Mr. Colbert’s case, the trial court abused its
discretion in denying Mr. Colbert’'s motions to sever.

a. The relative strengths of the cases favored

severance. |n Kalakosky, the defendant moved to sever five

counts of rape. 121 Wn.2d at 529. The Supreme Court noted that
although the methods of approaching the women was the same,
“each victim described quite a different episode.” 121 Wn.2d at
537.3 Each incident was located in a different area and involved
varying types of confinement, weapons and assaults. |d. at 537-
38. In Kalakosky, the Supreme Court found the State’s case strong

for each of the five counts, as corroborating evidence supported

% In the first count, the assailant taped the victim’s eyes, tied her hands,
and raped her at gun and knifepoint in a trailer. |d. at 537. In the second case,
the victim was raped in a car while blindfolded, her mouth duct tapped, and her
hands tied. Id. In another case, the victim was raped in her home at gunpoint
and the assailant threatened to kill a child. Id. In the fourth case, a woman was
kidnapped, blindfolded, her hands tied with a bandana, and she was raped in an
abandoned house and assaulted with a gun. Id. at 538. In the last case, the
victim was kidnapped at gunpoint, and heard a gun “click” a gun” before her
assailant attempted to rape her in an alley. |d.

10



each conviction. 121 Wn.2d at 538-39. In the first case, a sleeve
of a shirt found tied around the victim's neck-matched a shirt later
discovered in the defendant's trailer. Id. at 538. The second victim
was able to identify a portion of the vehicle which matched the
defendant’s vehicle and duct tape, used in the incident, was
located in the defendant’s home. Id. As to the third charge, the
defendant’'s DNA matched the DNA discovered in semen at the
victim's house. Id. The fourth victim was able to describe a white
pickup and bandana, both of which the police connected to the
defendant. Id. at 539. Lastly, in the fifth offense, the police located
a bandana with the hair similar to the victim’s in his vehicle. 121
Whnh.2d at 539. The Kalakosky Court concluded,
Given that the crimes were not particularly difficult to
“compartmentalize”, that the State’s evidence on each count
was strong, and that the trial court instructed the jury to
consider the crimes separately, we conclude that the trial

court was well within its broad discretion in finding that the
potential prejudice did not outweigh the concern for judicial

economy.

121 Wn.2d at 539.

On the other hand, where the evidence is not uniformly
strong, severance may be necessary to ensure a fair trial. State v.
Hernandez, 58 Wn.App. 793, 800, 794 P.2d 1327 (1990). In

Hernandez, the defendant was charged with three robberies of

(N



three different businesses on three different dates. [d. at 795.
Each charge was based on eyewitnesses whose identifications
varied as to reliability. Id. at 800. The Hernandez court found
significant prejudice likely resulted from joinder of the offenses: “It ‘
is apparent to us that where the prosecution tries a weak case or
cases, together with a relatively strong one, a jury is likely to be
influenced in its determination of guilt or innocence in the weak
cases by evidence in the strong case.” Id. at 801.

Mr. Colbert's case is similar to Hernandez. While the
allegations against Mr. Colbert were weak and consisted of both
women claiming Mr. Colbert engaged in sexual relations without
consent, the State’s cases differed in strength. As to the Jones
incident, Ms. Jones and Mr. Colbert were the only eyewitnesses
and two additional police witnesses. 2/1/05RPB 188-202;
2/3/05RP 73-76, 83-88. In contrast, in the Peterson incident, in
addition to Ms. Peterson, the State brought in Ms. Peterson’s friend
and boyfriend who testified as to Ms. Peterson’s actions after the
incident. 2/1/05RPB 213-17; 2/3/05RP 147, 150-51. The State
also brought in an emergency room doctor who examined Ms.
Peterson and testified, at length, as to what Ms. Peterson told him

had happened. 2/3/05RP 33-43. Two police officers also testified

12



as to their involvement on the Peterson case, one of whom
described taking Ms. Peterson to the hospital and taking a rape kit
into evidence, the other who said Ms. Peterson cried when he
interviewed her. 2/3/05RP 64-69; 2/3/05RP 97. Finally, Ms.
Peterson's mother testified about Ms. Peterson’s room and whether
or not the door could be locked. 2/7/05RPB 91-96.

Because the State brought in additional sympathetic
witnesses in the Peterson case — the emergency room doctor, her
mother, and two of her friends ~ there was a distinct danger that
the jury would bolster their feelings regarding the Jones incident
which lacked such supporting witnesses. Unlike Kalakosky, there
was no “smoking gun” evidence to demonstrate Mr. Colbert had
committed either or both of the offenses charged.

As in Hernandez, a danger existed that the jury would find
each count fortified by the fact that Mr. Colbert was accused of
engaging in non-consensual sexual relations with two different
women within a four month period of time in Mount Vernon.
Although the additional witnesses in Ms. Peterson’s case could not
shed light on the actual nature of the incident between Mr. Colbert

and Ms. Peterson, the volume of witnesses was plainly an attempt

13



by the State to bolster not only Ms. Peterson’s claims, but also Ms.
Jones's.

Because the relative strengths of the cases against Mr.
Colbert differed, the joinder of the cases for trial unduly prejudiced
Mr. Colbert and encouraged the jury to find Mr. Colbert had a
propensity to engage in unwanted sexual activity with younger

female acquaintances.4

b. The “clarity of defenses” weighed in favor of

severance. While Mr. Colbert's defenses were consistent — that
both Ms. Jones and Ms. Peterson consented to sexual intercourse
with him — the charges themselves required different
understandings of consent and the burden of proof.

In the Jones incident, Mr. Colbert was charged with third
degree rape, requiring the jury to find in pertinent part, beyond a
reasonable doubt, “That Brandi L. Jones did not consent to sexual
intercourse with the defendant and such lack of consent was
clearly expressed by words or conduct.” CP 32. The jury was

instructed: “Consent means that at the time of the act of sexual

4 See e.q., State v. Saltarelli, 98 Wn.2d 358, 363, 655 P.3d 697 (1982)
(danger of propensity evidence especially high in sex cases); State v. Johnson,
90 Wn.App. 54, 63, 950 P.2d 981 (1998) (unfair prejudice induced by evidence of
prior rape conviction, provoking emotional, rather than rational verdict).

14



intercourse there are actual words or conduct indicating freely
given agreement to have sexual intercourse.” CP 35. Thus, in
order to convict Mr. Colbert of the third degree rape of Ms. Jones,
the jury had only to consider and find Ms. Jones expressed a lack
of consent by words or conduct, beyond a reasonable doubt.

The charge regarding Ms. Peterson was not so
straightforward. Mr. Colbert was charged with second degree rape
by forcible compulsion for the incident involving Ms. Peterson. CP
2. As to that count, the jury was instructed:

Consent is a defense to a charge of rape in the second

degree. This defense must be established by a

preponderance of the evidence. Preponderance of the

evidence means that you must be persuaded,

considering all the evidence in the case, that it is more

probably true than not true. If you find that the

defendant has established this defense, it will be your

duty to return a verdict of not guilty.

CP 39. Thus, in considering Mr. Colbert’'s consent defense to this
charge, the jury had to determine whether Mr. Colbert showed, by a
preponderance of the evidence, that Ms. Peterson consented to
their sexual encounter.

If the jury found, by a preponderance of the evidence, that

Ms. Peterson consented, a verdict of not guilty as to second degree

rape was required. But under the instructions, the jury was then to

15



consider the lesser crime of third degree rape if it could not find Mr.
Colbert guilty of the second degree rape charge involving Ms.
Peterson. CP 40-41. This required the jury to again consider, as it
was previously instructed on the Jones matter, if the prosecution
showed, beyond a reasonable doubt, that Ms. Peterson did not
consent to sexual intercourse and demonstrated that lack of

consent by words or conduct. CP 41, 35.

Thus, despite the consistency of Mr. Colbert's defenses to
the charges, the burden of proof not only shifted, but also varied
between the charges, undoubtedly confusing the jurors’

deliberations.

c. The court instructed the jury to consider each

charge separately, generally favoring joinder. In the instant case,

the jury was instructed:

A separate crime is charged in each count. You must
decide each count separately. Your verdict on one
count should not control your verdict on any other
count.

CP 42. Mr. Colbert acknowledges this instruction has been
approved of by appellate courts in the context of severability

determinations. Bythrow, 114 Wn.2d 723; State v. Cotten, 75

16



Wn.App. 669, 688, 879 P.2d 971 (1994), rev. denied, 126 Wn.2d

1004 (1995).

d. The charged conduct with regard to each

individual count was not cross-admissible, supporting severance of

the counts. Cross-admissibility considerations involve evaluating
whether the evidence of various offenses would be admissible to
prove the other charges if each offense was tried separately.
Ramirez, 46 Wn.App. at 226. In Ramirez, this Court considered
the trial court’s decision to join two counts of indecent liberties. 1d.
at 224. The State argued the evidence was cross-admissible to
prove the element of sexual gratification. Id. at 225. Recognizing
the defendant denied touching either complainant, this Court found
the evidence would not have been admissible had there been
separate trials. Id. at 226. Accordingly, this Court reversed
Ramirez’s convictions and remanded for a new trial. |d. at 232.
Here, in analyzing Mr. Colbert's motion to sever, the trial
court recognized it was unlikely that evidence of each incident
would have been admitted in the other trial, had the trials been
severed. 2/1/05RPB 61. Because the evidence was not cross-
admissible, the joint trial of these separate offenses created an

improper impression of a “general propensity” toward criminal acts

17



of nonconsensual sexual intercourse, supporting severance of the

trials. Ramirez, 46 Wn.App. at 227.

e. The prejudice engendered by joining Mr. Colbert’'s

charges far exceeded any concerns for judicial economy. Interests

of judicial economy will be balanced against the accused’s interest
in receiving a fair trial free of improper taint from unrelated charges.
Russell, 125 Wn.2d at 68. The primary concern underlying review
of a severance decision is whether evidence of one crime taints the
jury’s considerations of another charge. Bythrow, 114 Wn.2d at
721.

Joining Mr. Colbert's two counts in one trial did little to
conserve judicial resources. As recognized by the trial court, none
of the evidence regarding the Jones case would have been
admissible in the Peterson case, and vice versa, had the cases
been tried separately. 2/1/05RPB 61. Judicial economy did not
favor a joint trial as only one police officer was involved in both
cases and could have been brought in to testify at two separate
trials. 2/3/05RP 74-97. Other than that one officer, all of the
witnesses were separate and distinct between the counts, making
the likelihood of a repetition of evidence nominal had the charges

been properly severed.

18



On the other hand, the prejudice created by the joint trial
was significant. Mr. Colbert’'s charges were wholly unrelated; the
prosecutor made it a point to ask the complainants whether they
knew each other and they testified they did not. 2/1/05RPA 52;
2/1/05RPB 83. Nonetheless, there were similarities between the
offenses making them difficult for the jury to compartmentalize.
Each complainant was a younger, female acquaintance of Mr.
Colbert’s; each smoked cigarettes with him; according to Mr.
Colbert, each showed she was attracted to him. 2/1/05RPA 3, 5;
2/1/05RPB 37-38: 2/4/05RP 60-61, 66, 68, 111, 116. In each case,
Mr. Colbert spoke tenderly to the women during sexual intercourse,
calling the women “Baby.” 2/1/05RPA 27; 2/1/05RPB 50. The jury,
hearing about two separate, yet similar, accounts of non-
consensual sexual intercourse with Mr. Colbert, was much more
likely to convict. In contrast, had the court properly severed the
counts, any conviction(s) resulting would have been untainted by
the unrelated, yet damaging evidence of the other encounter.

In contrast to Kalakosky, where corroborating physical
evidence connected the accused to each of five rape charges, in
Mr. Colbert's case, the only evidence against him came from the

complainants. Rather than carefully considering one woman'’s

19



word against Mr. Colbert's, the jury was instead invited to base its
verdict on propensity evidence. The evidence presented led the
jury to believe Mr. Colbert regularly engaged in non-consensual sex
with younger women. No reasonable jury could help but be
swayed by the cumulation of such testimony, despite any
weaknesses in the individual cases. Given the joint trial and the
testimony, the jury was forced to believe Mr. Colbert routinely
committed sexual assaults against young women.

This sort of prejudice demands severance to protect the
accused's right to a fair trial. While interests of judicial economy
are important, they cannot trump the accused’s right to due
process, nor society’s interests in seeing the accused receive a fair
trial with a just outcome. Bryant, 89 Wn.App. at 865.

Here, the interests of judicial economy were outweighed by
Mr. Colbert’s interest in a fair trial with a just outcome, thus judicial
economy was not the definitive factor to the determination of

severability in this case.

3. Reversal is required. Mr. Colbert requested severance of

the charges before the trial started, as well as multiple times during
the course of the trial when the prejudice of the joint trial

progressively worsened his prospects for a fair trial. CP 7-10;
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7/30/04RP 2-10; 2/1/05RPA 53; 2/1/05RPB 54-61; 2/1/05RPB 84;
2/3/05RP 100-09. A trial court’s failure to grant severance requires
reversal when the danger of prejudice from the evidence of the
various counts deprives the accused of a fair trial. Harris, 36
Wn.App. at 752. As set forth above, the jury was unable to render
a fair verdict since the trial was tainted by the admission of
substantially similar propensity evidence demonstrating Mr.
Colbert’s proclivity to engage in casual sexual relations with
younger women. Under the circumstances of this case, the trial
court’s denial of Mr. Colbert's numerous severance motions
constituted a manifest abuse of discretion requiring reversal and
remand for new, separate trials. |d.

F. CONCLUSION.

For the reasons set forth above, Mr. Colbert respectfully
requests this Court reverse his convictions and remand his case for
new, separate trials. If Mr. Colbert does not prevail in this appeal,

he asks this Court to deny any request for costs.

o |
Respectfully submitted this day ofpxﬂfnbe/fz-./ﬂ)oﬁ.

Cheryl D. Aza (WSBA 2739
Washington Appellate Projeet' — 91052
Attorneys for Appellant :
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A. ARGUMENT.

THE LOWER COURT'’S FAILURE TO SEVER MR.
COLBERT’'S COUNTS REQUIRES REVERSAL.

Offenses should be severed where “severance will promote
a fair determination of the defendant’s guilt or innocence of each
offense.” CrR 4.4(b). A trial court’s failure to sever counts is
reversible where the court’s decision was a manifest abuse of

discretion. State v. Bythrow, 114 Wn.2d 713, 717, 790 P.2d 154

(1990) (footnotes omitted). Severance is guided by the notion that
a defendant should receive a fair trial, untainted by “undue

prejudice.” State v. Bryant, 89 Wn.App. 857, 865, 950 P.2d 1004

(1998).

As set forth in the Opening Brief, Appellant Bobby Colbert
contends the trial court’s denial of his numerous motions to sever
was a manifest abuse of discretion requiring reversal by this Court.
While a trial court’s “careful evaluation” of the factors to be
considered in a severance motion is significant, a careful
evaluation of the factors does not equate to a proper ruling on the
motion to sever. RB at 10. Mr. Colbert asks this Court to

recognize the trial court’s analysis was faulty, requiring remand.



1. The “clarity of defenses” factor favors severance. In part,

Respondent claims Mr. Colbert failed to articulate the trial court
error in evaluating the “clarity of defenses.” Respondent's Brief
(RB) at 14. In the Opening Brief, Mr. Colbert explained, at length,
the differing jury instructions necessary to consider each count
which created an obfuscation of the defenses presented here.
Appellant’'s Opening Brief (AOB) at 14-16. Because the actual
charges involving each complainant varied, the court gave three
separate jury instructions relating to the defense of consent. CP
32, 35, 39. As to Count ll, the count involving Ms. Peterson, the
instructions placed the burden on Mr. Colbert to establish, by a
preponderance of the evidence, that Ms. Peterson consented to
sexual intercourse, in order for the jury to acquit him of that charge.
CP 39. In contrast, in Count I, the instructions required the jury to
consider whether the State proved, beyond a reasonable doubt,
that Ms. Jones did not “clearly express” her consent to sexual
relations with Mr. Colbert by actual words or conduct. CP 32, 35.
Thus, as to Count | involving Ms. Jones, the burden of proof
remained on the State to prove, beyond a reasonable doubt, a lack

of consent by Ms. Jones, and that burden was never shifted to Mr.

Colbert, in contrast to the other charge.



Considering the similarities between the stories told by the
complainants, but the differing burdens of proof, the “clarity of -
defenses” factor is not as easily resolved as Respondent imagines.
RB at 14-1‘5. Rather, the jury was asked to take the jury
instructions defining consent and third degree rape, and determine,
beyond a reasonable doubt, that Ms. Jones did not use words or
conduct showing her agreement to engage in sexual relations with
Mr. Colbert, before finding him guilty of that charge. CP 32, 35.
The jury was simultaneously asked to determine if Mr. Colbert
established, by a preponderance of the evidence, that Ms.
Peterson had, by words or conduct, consented to sexual activity
with him. CP 35, 39. If the jury found Mr. Colbert demonstrated
that Ms. Peterson consented to sexual activity, it was then asked to
consider the lesser included offense of third degree rape, which
then required the jury to consider whether the State proved beyond
a reasonable doubt that Ms. Peterson did not consent. CP 40-41.
These instructions are circular in and of themselves, but when
compounded with the instructions given for Count 1, it is evident
that the “clarity of defenses” factor properly weighed in favor of

severance of Mr. Colbert’s charges.



2. The standard jury instruction for considering each count

separately was insufficient in this case. Although the jury was

given the standard instruction to consider each count separately,
due to the circ,ulér and/or internally contradictory instructions
regarding the evidence and the burdens of proof, even this
instruction was difficult for the jury to foilow. As such, this factor,
too, weighs in favor of severance.

3. The evidence presented was not easy to

compartmentalize, thus favoring severance. Finally, Respondent

asks this Court to adopt the trial court’s view of the jury's ability to
compartmentalize Mr. Colbert's alleged misdeeds. RB at 17-18.
Mr. Colbert concedes the incidents involved two separate
complainants in two separate locations at two separate times.

This, however, is not the linchpin to compartmentalization. Another
factor which must be considered is the length of the trial as it
impacts the jury’s ability to retain and keep distinct the evidence
related to each charge. Bythrow, 114 Wn.2d at 721 (citing United

States v. Brady, 579 F.2d 1121, 1128 (9™ Cir. 1978), cert denied,

439 U.S. 1074 (1979)). Where the issues are straightforward and

a trial “lasts only a couple of days, the jury can reasonably be



expected to compartmentalize the evidence.” Bythrow, 114 Wn.2d
at 721 (citing Brady, 579 U.S. at 1128).

Here, Mr. Colbert’s trial lasted 6 days and included 10
different witnesses, s'ome of whom testified on multiple days, and
one of whom was called by both parties. 2/1/05RP 36-53;
2/3/05RP 122-28. Given the complexities surrounding the differing
burdens of proof, which evidence was associated with which
incident, and the length of Mr. Colbert's trial, it is not clear the jury
could compartmentalize all of the issues it needed to in order to
fairly consider the cases against Mr. Colbert. Further, the jury’s
ability to compartmentalize the allegations was tainted by the
similarities between the cases. And, although Respondent
concedes the evidence in each case was not cross-admissible had
the cases been tried separately, the jury’s consideration of
damning testimony from two young acquaintances of Mr. Colbert’s
was likely to settle in the minds of jurors and make them think the
allegations were more likely than not true. RB at 16-17.

4. Remand for separate trials is the appropriate remedy. As

set forth in the Opening Brief, it is clear the prejudice to Mr. Colbert
caused by trying his cases toglether was significant. The interest in

judicial economy was outweighed by Mr. Colbert’s right to a fair



trial, untainted by the prejudice resulting from the repetitive nature
of the testimony in his trial. Where a court erroneously fails to
sever multiple counts, the appropriate remedy is remand. State v.
Ramirez, 46 Wn.App. 223; 228, 232, 730 P.2d 98 (1986).

B. CONCLUSION.

For the reasons set forth above and in the Opening Brief,
Mr. Colbert respectfully requests this Court reverse his convictions

and remand his case for new and separate trials

Respectfully submitted thIS (7 2.0[}6
J0_LOPA

Cheryl D. Aza (WSBA #Z7396) g
Washington Appellate PrOJect 1052
Attorneys for Appellant
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, ‘
No. 56298-3-|

Respondent,
DIVISION ONE

V.
UNPUBLISHED OPINION

BOBBY D. COLBERT,

Appellant. FILED: July 24, 2006

/

PER CURIAM. -- A jury found Bobby Colbert guilty of one count of rape in
the third degree and one count of rape in the second degree. The two counts
involved different victims and events that occurred on different dates. Colbert
appeals, arguing that the trial court abused its discretion in denying his motion to

sever the counts for trial. Finding no error, we affirm.

EACTS
Bobby Colbert was charged with three sex offenses. Count one was rape
in the third degree by lack of consent on November 29, 2004, where the victim
was B.J. Count two was rape in the second degree by forcible compulsion on
March 18, 2004, where the victim was K.P. Count three was indecent liberties
against a physically helpless individual on June 26, 2004.
Following a hearing on Colbert's motion to sever the counts for trial, the

trial court ordered that the charge of Indecent Liberties be severed from the other

two counts.
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At Colbert's trial on the rape charges, the State first put forth its evidence
regarding B.J. She testified that she first met Colbert at a shopping mall on
November 28, 2003. She saw Colbert again at the mall the next day. B.J. was
with a female friend and Colbert was with a male friend. The four of them left the
mall together in Colbert’s friend’s car and parked in an isolated area. Colbert and
B.J. sat in the back seat of the car while the other two went for a walk. Colbert
began to kiss B.J. and she pushed him away. Colbert pulled B.J.’s pants off and
she pushed him away and told him to stop. Colbert then took his own pants
down, got on top of her so that she could not move, and put his penis in her
vagina. B.J. testified that she told Colbert “no” more than 10 times during the
incident.

B.J. testified that she told an acquaintance about the incident that night. A

few days later, B.J. told her mother about the incident and reported it to the

police.

After B.J.’s testimony, the defense renewed the motion to sever and the
trial court denied the motion.

K.P. then testified as follows. She said that she met Colbert through her
boyfriend. She described an incident in early March, 2004, when she and
Colbert were alone in her house and Colbert exposed himself to her and asked
her for sex. K.P. refused, and Colbert left when she asked him to.

K.P. further testified that on March 18, 2004, she was alone with Colbert at

his apartment and he began to kiss her. She told him “no,” and did not kiss him
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back. K.P. said that she tried to push Colbert away but he over-powered her.
Colbert then unfastened K.P.’s pants despite her efforts to stop him. When she
tried to pull her pants back on, Colbert put his arm in the small of her back, bent

her over at the waist, and put his penis in her vagina.

K.P. then went to a friend's apartment and told her what happened. K.P.

reported the incident to the police the next day.

After the Staie rested, Colbert renewed the motion fo sever. The trial
denied the motion, ruling in pertinent part,

Here we have, at least in my view, at this point, pretty strong
testimony by both of the complaining witnesses that is detailed and
fairly compelling. Obviously we haven't heard the defense's case
yet. But at this point | have to say that the State's case on both
cases is pretty strong. | can't say one is
particularly weaker than the other. ...

The second factor is clarity of the defenses that we're going
to propose. ... He testified to both, that in each case the women
consented. | don't see there's any embarrassment to him having
these cases joined. It doesn't interfere with his defense at all.

The next thing that needs to be considered is whether the
jury is able to compartmentalize the evidence in such a way that
they can reasonably be expected to make a separate decision on
each count. What do we have here? We have different victims
with different names. Acts occurred under different locations. One
is a car. One is an apartment. | think it's pretty clear they can keep
that straight. They even happened in different years. | don't think
they are going to have any trouble at all compartmentalizing these
two cases, keeping them straight. ...

The next factor one has to consider is very important, in
judicial economy. ... Under the circumstances | don't think that
examination of all of these factors militates towards the separation
of these two cases. | don't think they have to be severed.! -

' Verbatim Report of Proceedings (Feb. 3, 2005) at 107-09.

=g -
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Colbert testified that both B.J. and K.P. initiated sex with him and that his sexual

intercourse with both women was consensual.

On February 8, 2005, the jury returned verdicts of guilty to both rape

charges. Colbert appeals.

DISCUSSION

Colbert argues that his convictions should be reversed and the charges
remanded for separate trials on the ground that the trial court abused its
discretion in denying the motions to sever.

CrR 4.3(a) permits two or more offenses of similar character to be joined
in one trial. Offenses properlyljoined under CrR 4.3(a), however, may be
severed if "the court determines$ that severance will promote a fair determination
of the defendant's guilt or innocence of each offense." CrR 4.4(b). We review

the denial of a motion to sever for abuse of discretion. State v. Watkins, 53 Wn.

App. 264, 269, 766 P.2d 484 (1989). Discretion is abused if it is exercised on

untenable grounds or for untenable reasons. State v. Thang, 145 Wn.2d 630,

642, 41 P.3d 1159 (2002).

In assessing whether severance is appropriate, a trial court weighs the
prejudice inherent in joined trials against the State's interest in maximizing

judicial economy. State v. Kalakosky, 121 Wn.2d 525, 537, 852 P.2d 1064

(1993). Factors the trial court considers when assessing prejudice include (1)
the strength of the prosecution's evidence with respect to each charge, (2) the

jury's ability to keep the evidence separate, (3) the court's instructions to the jury

-4 -
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to consider the evidence separately, and (4) the cross-admissibility of the
offenses had they not been tried together. Kalakosky, 121 Wn.2d at 537.

A review of these factors demonstrates that the trial court's decision to join
the two rape counts for trial was a proper exercise of its discretion.’

First, the evidence on each count was uniformly strong. In each instance,
the victims gave detailed accounts of the events, there were no eye-witnesses,
and the jury was asked to weigh the witnesses’ credibility. Consideration of this
factor supports joinder.

Second, the two charged incidents were separate and distinct. Each
count involved a distinct victim, location and date of occurrence. Thus, there was
no evidence that overlapped from one count to the other. Where the evidence
with respect to each charge is separate and distinct, it is easier for the jury to
evaluate the pertinent evidence without regard to the other charges. State v.
Harris, 36 Wn. App. 746, 751, 677 P.2d 202 (1984). Consideration of this factor
similarly favors joinder of the two counts for trial. |

Third, the counts were completely distinct and uncomplicated and
therefore uniikely to lead to juror confusion. The trial court properiy instructed the
jury as to the elements of each count and to consider the evidence for each
count separately. When a joined trial involves distinct, uncomplicated counts, it
is assumed that a jury instructed to decide each count separately can do so.

State v. Bythrow, 114 Wn.2d 713, 723, 790 P.2d 154 (1990). Consideration of

A
~

this factor favors joinder of the two counts for trial.



No. 56298-3-1/6

Fourth, the trial court considered whether the evidence was cross-
admissible and found that it was not. Although this factor weighs in favor of
severance, this factor alone does not warrant reversal of an order denying
severance where separate crimes are not difficult to "compartmentalize," the
State's evidence on each count is strong, and the trial court instructed the jury to
consider each count separately. Kalakosky, 121 Wn.2d at 539. The record
shows that the trial court properly considered this issue in relation to the other
factors.?

Finally, the benefit to judicial economy outweighed any prejudice suffered
by Colbert. The court did not abusé its discretion by so finding and refusing to

sever the counts for trial.

| In summary, Colbert fails to show that the trial court's ruling on the motion

was manifestly unreasonable or that the trial court exercised its discretion on
untenable grounds or for untenable reasons.

Colbert also contends that the evidence of forcible compulsion was

insufficient to support his conviction for second degree rape. We disagree.

2 Colbert relies on State v. Hernandez, 58 Wn. App. 793, 794 P.2d 1327 (1990), and
State v. Ramirez, 46 Wn. App. 223, 730 P.2d 98 (1986), to argue that he was unduly prejudiced
and the trial court abused its discretion in denying his motion to sever because the evidence on
the separate counts was not cross-admissible. We disagree, as both Hernandez and Ramirez
are distinguishable. In Hernandez, the defendant was tried on three counts of robbery of different
convenience stores occurring on different days and there was great disparity between the
witnesses' certainty in identifying the defendant. This difference in the strength of evidence,
coupled with the lack of cross-admissibility, required severance. Hernandez, 58 Wn. App. at 800.
In Ramirez the defendant faced two counts of indecent liberties with two minor victims, and the
State sought to admit each offense against the other to show intent and absence of mistake or
accident. Ramirez, 46 Wn. App. at 227. Severance was required because the two offenses were
not admissible against each other and the State argued that the evidence of one offense made it
more likely that the other offense occurred. Ramirez, 46 Wn. App. at 228. No such argument

was made at Colbert’s trial.
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The second degree rape statute under which Colbert was convicted
provides that “[a] person is guilty of rape in the second degree when, under
circumstances not constituting rape in the first degree, the person engages in
sexual intercourse with another person ... [bly forcible compulsion.” RCW
9A.44.050(1)(a). Forcible compulsion is "physical force which overcomes

resistance ....” RCW 9A.44.010(6).

Whether a rape victim communicated her lack of consent is a question of

fact based on the totality of the circumstances. State v. McKnight, 54 Wn. App.

521, 526, 774 P.2d 532 (1989) (citing 65 Am. Jur. 2d Rape § 6, at 765 (1972)). A
rape victim’s resistance need not be physical. McKnight, 54 Wn. App. at 5625. It
can be manifested by "'any clear communication of the victim's lack of consent."

Id. (quoting State v. Reed, 166 W. Va. 558, 562, 276 S.E.2d 313 (1981)). The

force referred to in forcible compulsion sirﬁply means the exertion of physical
power. Id. at 527. The kind of force is immaterial; it could be taking indecent
liberties or grabbing and kissing a person against her will. Id.

Evidence is sufficient to support a conviction if, viewed in the light most

favorable to the prosecution, any rational trier of fact could have found the

essential elements of the crime t;eyond a reasonable doubt. State v. Green, 94
Wn.2d 216, 221, 616 P.2d 628 (1980). In assessing the sufficiency of the
evidence supporting a conviction, the State's evidence is presumed to be true,
and this court considers all reasonable inferences that can be drawn from tha;t

evidence. State v. Gear, 30 Wn. App. 307, 310, 633 P.2d 930 (1981).
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We find that there is substantial evidence upon which a rational trier of fact
could conclude that K.P. resisted Colbert's efforts attempt to have sexual
intercours_e with her., She testified that she repeatedly told him no, she tried
unsuccessfully to push him away, she repeatedly tried to put her pants back on
after he took them off, and he pushed her over with his arm on her back. A
reasonable fact finder could conclude from this that Colbert used physical force
to overcome K.P.’s resistance.

Finally, because the prosecutor properly stated the law regarding forcible
compulsion in her closing argument, we reject Colbert’s prosecutorial misconduct
claim.

Affirmed.

FOR THE COURT:
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A. IDENTITY OF PETITIONER

Bobby Colbert, defendant and appellant below, seeks review
of the Court of Appeals decision terminating review designated in

Part B.

B. COURT OF APPEALS DECISION

Mr. Colbert seeks review of the Court of Appeals opinion
affirming his convictions for rape in the third degree and rape in the

second degree, State v. Bobby Colbert, No. 56298-3-1. A copy of

the Court of Appeals decision dated July 24, 2006, is attached as

an appendix.

C. ISSUES PRESENTED FOR REVIEW

1. Unrelated crimes should be severed for trial if severance
will promote a fair determination of the defendant’s guilt or
innocence. Mr. Colbert was charged with two counts of rape, one
where the State had the burden of proving lack of consent beyond
a reasonable doubt (third degree rape) and one where Mr. Colbert
had the burden of proving consent by a preponderance of the
evidence (second degree rape). The State's evidence was
stronger on one of the two rape charges, and the jury could have
been prejudiced that evidence of the stronger count showed Mr.

Colbert’'s propensity to commit the other count. Was Mr. Colbert’s



due process right to a fair trial violated when the superior court
denied his motion to sever two counts of rape?

2. The due process clauses of the federal and state
constitutions require the State to prove every element of a crime
beyond a reasonable doubt. in order to convict Mr. Colbert of rape
in the second degree as charged, the State was required to prove
beyond a reasonable doubt he had sexual intercourse with another
person by forcible compulsion. RCW 9A.44.050(1)(a). The
complaining witness testified she could not move when Mr. Colbert
had sexual intercourse with her because Mr. Colbert’s hand was on
her back as she bent over, but he did not strike or threaten her and
she did not physically resist Mr. Colbert. Looking at the evidence in
the light most favorable to the State, must Mr. Colbert’s conviction
for rape in the second degree be reversed because the State did
not prove an element of the crime beyond a reasonable doubt?

3. The prosecutor is a quasi-judicial officer, and a
prosecutor’s misconduct may violate the defendant’s right to a fair
trial and due process of law. In closing argument the deputy
prosecuting attorney essentially argued that no force was required
to prove forcible compulsion because the victim is not required to

resist, even though forcible compulsion is defined as “physical force



that overcomes resistance.” RCW 9A.44.010(6). Did the
prosecutor misstate the law and thus violate Mr. Colbert’s
constitutional right to a fair trial and due process?

D. STATEMENT OF THE CASE'

Bobby Coibert was convicted of rape in the third degree
(lack of consent) and rape in the second degree (forcible
compulsion) after a jury trial.?2 CP 1-2, 45-46. Mr. Colbert moved to
sever the two charged for trial several times, but the motion was
denied every time. CP 7-10; 7/30/05 RP 2-10; 2/1/05RP(A) 53;
2/1/05 RP(B) 54-61, 84; 2/3/05 RP 100-09.°

For the charge of rape in the third degree, Count |, Brandi
Jones testified she and a girlfriend met Bobby Colbert and Corey
Rankins at a mall, talked to them on the telephone that evening,
and met them again the next day. 2/1/05 RP(A) 4, 6, 8, 12, 14, 16.
Ms. Jones and her girlfriend spent several hours with Mr. Colbert
and his friend.* Id. at 17, 20-21. Eventually Ms. Jones and Mr.

Colbert were alone in the backseat of Mr. Rankins’s car. Id. at 17,

' A more complete statement of the case is found at the Appellant's

Opening Brief, pages 2-7, and the Respondent’s Brief, pages 2-10.
In a separate trial, Mr. Colbert was acquitted of a third count of indecent

liberties. CP 2, 76.

® There are two volumes of transcripts for February 1, 2005. The-volume
prepared by court reporter Schroeder is referred to as RP(A) and the volume
prepared by court reporter Susan Ingram is referred to as RP(B).

* Mr. Rankin left the group for part of the afternoon. 2/1/05 RP 17.




20-25. Mr. Colbert kissed Ms. Jones for several minutes, then
removed her pants and engaged in vaginal intercourse. Id. at 25-
29, 31, 42. Ms. Jones testified she told Mr. Colbert “no” several
times and cried when it was over. ld. at 42-44. Mr. Colbert,
however, testified the intercourse was consensual. 2/4/05 RP 81-
88. Ms. Jones told someone about the incident later that night and
reported the matter to the police a few days later. 2/1/05(A) RP 48,
50. |

For the charge of rape in the second degree, Count Il, Kelly
Peterson testified she was a neighbor of Mr. Colbert and went to
his apartment to borrow cigarettes. 2/1/05 RP(B) 37, 45, 47-48.
Mr. Colbert grabbed the belt loops of her pants and kissed her,
asking for “one time.” Id. at 48-50. Eventually Mr. Colbert
maneuvered her to the kitchen sink, pulled her pants down, placed
his hands on her hips, and put his penis into her vagina. Id. at 71-
75, 78. Ms. Peterson testified that she told Mr. Colbert “no” and
asked him to stop but she did not physically resist; she was unable
to move because Mr. Colbert’s arm was on her back as she bent
over. Id. at 75-79.

Ms. Peterson ran to a friend’s apartment, told what

happened and then called the police. 2/1/05 RP(B) 81; 2/2/05 RP



212-14. She was taken to the emergency room, and the physician
testified about her physical examination and her description of the
crime. 2/3/05 RP 33-45, 66-67. Ms. Peterson’s friend confirmed
her tearful reaction to the incident. 2/2/05 RP 212-14, 216-17,;
2/3/05 RP 1.

On appeal, Mr. Colbert argued the trial court erred by
denying his motion to sever the two rape counts for trial.
Appellant’'s Opening Brief; Appellant's Reply Brief. The Court of
Appeals concluded the trial court did not abuse its discretion. Slip
Op. at 4-6. The Court of Appeals also rejected Mr. Colbert's
arguments that the State did not prove forcible compulsion beyond
a reasonable doubt and the prosecutor committed misconduct in
closing argument. Statement of Additional Grounds for Review;
Slip Op. at 6-8. Mr. Colbert now weeks review in this Court.

E. ARGUMENT WHY REVIEW SHOULD BE GRANTED

1. THIS COURT SHOULD ACCEPT REVIEW BECAUSE THE
DENIAL OF MR. COLBERT'S MOTION TO SEVER THE
TWO COUNTS VIOLATED HIS CONSTITUTIONAL RIGHT
TO A FAIR TRIAL

While consent is an issue for both second and third degree
rape, the burden of proof and standard of proof of consent is

different for the two crimes. Mr. Colbert argued the confusion as to



proof of consent should be considered as part of the “clarity of
defenses” factor for determining if unrelated counts should be
severed for trial. The Court of Appeals, however, never addressed
the differences in proof of consent and ignored the “clarity of
defenses” factor in deciding Mr. Colbert’s case. Slip Op. at 4-6.
This Court should therefore accept review because the Court of
Appeals opinion is in conflict with this Court’s opinion in State v.
Russell, 125 Wn.2d 24, 882 P.2d 747 (1994), cert. denied, 514 U.S,
1129 (1995), which requires the reviewing court to consider the
clarity of defenses and the jury’s ability to compartmentalize
evidence in addressing a motion to sever counts. RAP 13.4(b)(1).
[n addition, the denial of a motion to sever the ftrial of unrelated
counts may violate the defendant’s right to a fair trial, and is thus a
constitutional issue this Court should address. RAP 13.4(b)(3).

Both the federal and state constitutions provide the right to
due process of law to a defendant charged with a criminal offense.
U.S. Const. amends. 5, 14; Wash. Const. art. 1, §§ 3, 22. The right
to due process includes the right to a fair trial. When the defendant
is forced to go to trial with counts that should have been tried

separately, the result may render the trial fundamentally unfair in

violation of the constitutional right to due process. See United



States v. Lane, 474 U.S. 438, 446 n.8, 106 S.Ct. 725, 88 L.EEd.2d

814 (1986) (misjoinder is constitutional violation if results in
prejudice that violates Fifth Amendment right to fair trial); Bean v.
_ Calderon, 163 F.3d 1073, 1084 (9" Cir. 1998), cert. denied, 528
U.S. 922 (1999) (finding petitioner’s due process rights viola
joinder of counts).

In Washington, counts joined in a single information must be
severed for trial if “the court determines that severance will promote
a fair determination of the defendant’s guilt or innocence of each
offense.” CrR 4.4(b). While Washington has a liberal joinder rule,
counts must never be joined in manner that embarrasses or
prejudices the defendant. Russell, 125 Wn.2d at 62; State v.
Bryant, 89 Wn.App. 857, 865, 950 P.2d 1004 (1998), rev. denied,
137 Wn.2d 1017 (1999). Prejudice may result if the use of a single
trial invites the jury to cumulate evidence to find guilty of infer a

criminal disposition. Russell, 125 Wn.2d at 62-63; State v. Watkins,

53 Wn.App. 264, 268, 766 P.2d 484 (1989). The trial court’s
determination is reviewed for abuse of discretion. Russell, 125
Wn.2d at 53.

In reviewing the trial court’s decision on severance of counts,

this Court looks fo (1) the strength of the State’s case on each



count, (2) the jury’s ability to compartmentalize the evidence, (3)
whether evidence for various counts is cross-admissible, (4) the
clarity of the defenses for each count, and (5) whether the court
instructed the jury to consider the counts separately. In addition,

the need for
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any “residual prejudice” must be wei

judicial economy. Russell, 125 Wn.2d at 63; State v. Kalakosky,

121 Wn.2d 525, 537, 852 P.2d 1064 (1993).
Thus, the “clarity of defenses as to each count” is one of the
factors to be considered in determining if-counts should be tried

jointly or separately. Russell, 125 Wn.2d at 63; State v. Bythrow,

114 Wn.2d 713, 723, 790 P.2d 154 (1990) (noting the issues and
defenses were “simple and distinct” in finding no error in joint trials);

State v. Smith, 74 Wn.2d 744, 754-55, 446 P.2d 571 (1968),

vacated in part, 408 U.S. 934 (1972), overruled on other grounds,

State v. Gosby, 85 Wn.2d 758, 767, 539 P.2d 680 (1975).

The “clarity of defenses” weighs in favor of severance
because the statutory differences between rape in the second
degree and rape in the third degree place the burden of proof of
consent on different parties by different standards of proof. In
Count Hl, Mr. Colbert was charged with rape in the second degree

by forcible compulsion. CP 2, 37; RCW 9A.44.050(1)(a). He



therefore had the burden of proving consent by a preponderance of

the evidence. CP 39; State v. Camara, 113 Wn.2d 631, 781 P.2d

483 (1989). In contrast, Mr. Colbert was charged with third degree
rape in éount I. CP 1, 32; RCW 9A.44.060(1)(a). An element of
third degree rape is that the victim did not consent to sexual
intercourse and the lack of consent was clearly expressed by words
or conduct. Id. Thus, for that count, the State had the burden of
proving lack of consent by proof beyond a reasonable doubt. CP
32.

The jury thus received three separate instructions
concerning consent. CP 32, 35, 39. To make matters more
complicated, the court instructed the jury on third degree rape as a
lesser-included offense of the second degree rape. CP 40-41, If
the jury considered the lesser-included offense, it was thus required
to again switch gears and place the burden of proof of consent on
the State and change the burden of proof to proof beyond a
reasonable doubt. CP 41; RCW 9A.44.060(1)(a).

The Court of Appeals opinion completely ignores this issue
in its analysis of Mr. Colbert’'s case and never mentions the “clarity
of defenses” factor. Slip Op. at 5-6. The Court of Appeals also

improperly concluded that the joined counts were distinct and



uncomplicated and thus easy for the jury to separate. Slip Op. at 5.
The opinion is thus in conflict with this Court’s opinion in Russell,
where clarity of defenses is mentioned as a factor for consideration
in granting or-denying a severance motion.

The Court of Appeais also concluded severance was not
required because the evidence of the two counts was “uniformly
strong.” Slip Op. at 5. There was no forensic evidence in either
case, and the jury was essentially faced with comparing the
complaining witnesses' accounts against Mr. Colbert's. As to the
conviction for second degree rape, however, the State significantly
bolstered Ms. Peterson’s account with testimony from the
emergency room physician who related his physical exam and Ms.
Peterson’s desoriptién of the crime. The jury also heard from police
officers who interviewed Ms. Peterson and friends and family
members who observed her immediately after the incident or noted
changes in her demeanor during the following months. The State’s
case on the second degree rape charge was thus much stronger
than the State’s case on the third degree rape count.

Severance of counts is proper when one case is much

stronger than the other. Russell, 125 Wn.2d at 63-64, State v.

McDonald, 122 Wn.App. 804, 815, 95 P.3d 1248 (2004), rev.
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denied, 153 Wn.2d 1006 (2005). The Court of Appeals conclusion
that the evidence on each count was uniformly strong is incorrect.
The court never considered the prejudice to Mr. Colbert if the jury
used evidence of dne rape to show propensity to commit the other.
The Court of Appeals analysis of the denial of Mr. Colbert’s
motion to sever is in conflict with an opinion of this Court setting
forth the applicable standards. The denial of Mr. Colbert’s motion
to sever also resulted in a trial where he was unfairly prejudiced in
violation of his constitutional right to due process. This Court
should accept review. RAP 13.4(b)(1), (3).
2. THIS COURT SHOULD ACCEPT REVIEW TO DETERMINE
IF THE STATE PROVED RAPE [N THE SECOND DEGREE
BEYOND A REASONABLE DOUBT AND TO CLARIFY THE
EVIDENCE NECESSARY TO PROVE “FORCIBLE
COMPULSION” FOR SECOND DEGREE RAPE

The due process clauses of the federal and state

constitutions require the State prove every element of a crime

beyond a reasonable doubt. Apprendiv. New Jersey, 530 U.S.
466, 476-77, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000); In re
Winship, 397 U.S. 358, 364, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970);
U.S. Const. amends. 6, 14; Wash. Const. art. 1, §§ 3, 21, 22. The
critical inquiry on appellate review is whether, after viewing the

evidence in the light most favorable to the prosecution, any rational

11



trier of fact could have found the elements of the crime beyond a

reasonable doubt. Jackson v. Virginia, 443 U.S. 307, 334, 99 S.Ci.

2781, 61 L.Ed.2d 560 (1979); State v. Green, 94 Wn.2d 216, 220-

22, 616 P.2d 628 (1980).
degree, RCW 9A.44.050(1)(a). CP 2, 70. RCW 9A.44.050(1)(a)
makes it a crime to have sexual intercourse with another person by
“forcible compulsion.” “Forcible compulsion” is defined as physical
force that overcomes resistance or a threat of injury or death. CP
38: RCW 9A.44.010(6).
“Forcible compulsion” means physical force which
overcomes resistance, or a threat, express or implied, that
places a person in fear of death or physical injury to herself
or himself or another person, or in fear that she or he or
another person will be kidnapped.
RCW 9A.44.010(6). Forcible compulsion requires more force than
is normally used to achieve sexual intercourse or contact. State v.
Ritola, 63 Wn.App. 252, 817 P.2d 1390 (1991).
In his Statement of Additional Grounds for Review, Mr.
Colbert argued the State did not prove “forcible compulsion”
beyond a reasonable doubt. Statement of Additional Grounds for

Review at 2-16. Mr. Colbert pointed out Ms. Pederson went to the

hospital shortly after the incident and did not have any injuries. Ms.

12



Peterson testified Ms. Colbert did not threaten or strike her. She
simply stated she was-caught between Mr. Colbert and the kitchen
cabinet and did not struggle or try to resist.

The Court of Appeals.has held that a conviction for rape in
the second degree based upon forcible compuision may be upheid

even if the victim does not resist. State v. McKnight, 54 Wn.App.

521, 774 P.2d 532 (1989). All that is required is that the “force
exerted was directed at overcoming the victim’'s resistance and was
more than that which is normally required to achieve penetration.”
Id. at 527-28. In a dissenting opinion, Judge Forrest argued the
majority opinion “obliterates any meaningful distinction” between
second and third degree rape. Id. at 529 (Forrest, J., dissenting).
Mr. Colbert’s case also raises the question of what force is
necessary for “forcible compulsion,” and this Court has not
addressed this important issue. Moreover, the sufficiency of
evidence to convict is a significant constitutional issue. This Court

should review. RAP 13.4(b)(3), (4).

[



3. THIS COURT SHOULD ACCEPT REVIEW TO DETERMINE
IF MR. COLBERT'S RIGHT TO A FAIR TRIAL WAS
VIOLATED BY THE PROSECUTOR’S MISCONDUCT IN
CLOSING ARGUMENT
A defendant’s constitutional right to due process ensures the
right to a fair trial. U.S. Const. amends. 6, 14; Wash. Const. art. 1
§§ 3, 22. The prosecutor is a quasi-judicial officer with the duty to

act impartially and seek a verdict free from prejudice. Bergerv.

United States, 295 U.S. 78, 88, 55 S.Ct. 629, 79 L.Ed.2d 1314

(1935); State v. Reed, 102 Wn.2d 140, 146-47, 684 P.2d 699

(1984). A prosecutor's misconduct may violate the defendant’s

right to a fair trial and due process of law. State v. Davenport, 100

Wn.2d 757, 762, 675 P.2d 1213 (1984); State v. Charlton, 90

Wn.2d 657, 664-65, 585 P.2d 142 (1978). In addition, the
prosecutor’'s misconduct may impact a specific constitutional right,
such as the defendant’s right to counsel or to proof beyond a

reasonable doubt. State v. Easter, 130 Wn.2d 228, 242-43, 922

P.2d 1285 (1996) (right to remain silent).
In closing argument, the prosecuting attorney told the jury

that the State could prove the forcible compulsion element of

14



second degree rape even Ms. Peterson did not resist in any way.

The prosecutor stated:

As the judge told you, forceable [sic] compulsion is that
physical force which overcomes resistance.

The interesting thing about that is that resistance isn't
required, that a victim physically resists. They don’t do that.
They don’t require women fo fight back. Obviously the
reason is clear. It could lead to something more serious
than being raped. So the resistance someone chose [sic]
can be verbal. It can be physical in terms of freezing or not
moving. It can be a number of things. . ..

2/8/05 RP 11. In his Statement of Additional Grounds for Review,
Mr. Colbert argued the prosecutor’s argument constituted
misconduct because she improperly stated the law and thus
removed an element of the crime from the jury’s consideration.

Statement of Additional Grounds at 16-22, citing inter alia United

States v. Gaudin, 515 U.S. 506, 115 S.Ct. 2310, 132 L.Ed.2d 444

(1995).

It is misconduct for the prosecuting attorney to misstate the
law as explained in the court’s instructions. Davenport, 100 Wn.2d
at 760. In Davenport, the prosecutor argued in rebuttal that the jury
could convict the defendant as an accomplice even though the
State had not charged the defendant as an accomplice or offered
accomplice liability instructions. Id. at 758-59. This Court

concluded the prosecutor's argument required reversal because the

15



jury could have convicted the defendant as an accomplice in
conflict with the court’s instructions. Id. at 764-65.
The prosecutor’'s argument essentially collapses the

differences between second and third degree rape by eliminating

the requirement the defendant use force. See McKnight, 54
Wn.App. at 529-32 (Forest, J., dissenting). While the prosecutor
was correct that the law does not require rape victims to fight back,
a defendant does not commit rape in the second degree in the
absence of force as argued by the State.
The Court of Appeals rejected Mr. Colbert’'s argument
in one sentence, concluding the prosecutor's explanation of
forcible compulsion was correct. Slip Op. at 8. By reducing
forcible compulsion fo no requirement of force, however, the
prosecutor did misstate the law and mislead the jury.
Prosecutorial misconduct in closing argument is an
important constitutional issue, especially when the
misconduct permitted the jury to convict without proof
beyond a reasonable doubt of one element of the crime.
Additionally, Mr. Colbert’s prosecutorial misconduct
argument requires this Court to review the definition of

forcible compulsion, a matter of interest to criminal courts

16



throughout our state. This Court should accept review.
RAP 13.4(b)(3), (4)-

F. CONCLUSION

For the reasons stated above, Bobby Colbert requests this
Court accept review of the Court of Appeals decision affirming his

convictions for third degre/e rape and second degree rape.
4
DATED this / /day of August, 2006.

Respectfully submitted,
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THE SUPREME COURT OF WASHINGTON

STATE OF WASHINGTON,
NO. 79105-8

Respondent,
ORDER

V. :
C/A NO. 56298-3-1

BOBBY D. COLBERT,

Petitioner.

Department I of the Court, composed of Chief Justice Alexander and Justices C.
Johnson, Sanders, Chambers and Fairhurst, at its May 1, 2007, Motion Calendar, considered
whether review should be granted pursuant to RAP 13.4(b), and unanimously agreed that
the following order be entered.

IT IS ORDERED:

That the Petition for Review is denied.

st po o
DATED af Olympia, Washington this |~ day of May, 2007. ' - &3

For the Court _
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IN THE COURT OF APPEALS

FOR THE STATE OF WASHINGTON

DIVISION ONE

56 -3-1 é//éo—

7

IR

RS

IN RE THE PERSONAL RESTRAINT
OF

BOBBY COLBERT

PERSONAL RESTRAINT PETITION

Bobby Darrell Colbert

Pro Se Petitioner
‘P.O.

Florence,

Box 6900
AZ 85232

PIET!TIDNER MAY
WITHOUT PaYMEN

FILE PETITION
T OF FILING FEE



A. STATUS OF PETITIONER

I, BOBBY DARRELL COLBERT, apply for relief from

(Full Name)

confinement. I am now in custody serving sentence upon my

conviction of a crime.

1.

PERSONAL

The-court in which T was sentenced is: Skagit County
Superior Court.

I was convicted of the crimes of: Second Degree Rape,
Third Degree Rape.

I was sentenced after trial, March 31, 2005.

My lawyer at trial court was: Glen Hoff/Public Defender
Office, 606 S. 3rd, Mt. Vernon, WA 98273.

I did appeal from the decision of the trial court.

I appealed to: Court of Appeals, Division One.

My lawyer on appeal was: C.D. Aza / Elaine Winters,
Washington Appellate Project, 1511 Third Avenue, Suite
701, Seattle, WA 98101.

The decision of the appellate court was not ﬁublished.
Since my conviction I have asked a court for some
relief from my sentence other than I have already written
above. The court I asked relief from was The Supreme
Court of Washington.

Relief was denied on: May 1, 2007

RESTRAINT PETITION - 1



7. The name of my lawyer in the proceeding mentioned
in my answer 6 was: FElaine Winters, Appellate
Project, 1511 Third Avenue, Suite 701, Seattle, WA

98101.

B. OPENING STATEMENT

I, Petitioner, Bobby Colbert, respectfully ask this ;
Court to consider actual and substantial prejudice
arising from constitutional error in the present case.

Since I am a layman of the law, proceeding Pro Se, I

ask this court to give these pleadings liberal

interpretation and to hold them to less stringent
stanaards than those drafted by lawyers. Haines V.
Kerner, 404 U.S. 519, 92 S. Ct. 594, 30 L. Ed. 2d

652 (1972); see also Estelle V. Gamble. 429 U.S, 97,

106, 97 S. Ct. 285, 292 (1976); Maleng V. Cook, 490

u.s. 488, 493, 109 S. Ct. 1923, 1926-27, __ L. Ed. 2d

540 (1989).

I am claiming full protection of both Federal and State
Constitutions. For all claims presented herein, I am

asserting that protections have been violated.

C. . MOTION FOR APPOINTMENT OF COUNSEL

MEMORANDUM IN SUPPORT OF MOTION FOR APPOINTMENT OF COUNSEL

PERSONAL RESTRAINT PETITION - 2



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE

In re the Personal Restraint of: JCourt of Appeals Mo. 56298-3-1
JFrom SKagit County Cause No.
BOBBY COLBERT, Y04-1-00497-6
YMOTION FOR APPOINTMENT OF
Petitioner. JCOUNSEL
)
)
)

COMES NOW the Petitioner, BOBBY COLBERT, pro:se, pursuant
to CrR 3.1, RAP 15.2(b) (2)(e)(£f), RAP 15.2(d)(£f), and RAP 16.15(g),
and based upon the Memorandum in Support of this motion, he
respectfully moves this Honerable Court for am order appointing

counsel in this matter.

Respectfully requested on this / day of jgffdéfﬁpﬁ 2009
4

Wﬁ ¥ Mi r 0,::;102»7, Ww

BOBBY COLBERT, 879561 =
Petitioner Pro Se ZLuh»j’ﬂWoOU£vv
Florence Correctional Center
P.0. Box 6900

Florence, AZ 85232

e =
"OFFICIAL SEAL"
Gordon L. Mc Allan

Notary Public-Arizona
inal County
My Commission Expires 4/16

MOTION FOR APPOINTMENT OF COUNSEL - 1
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IN THE COURT -OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE

In re the Personal Restraint of: JCourt of Appeals No. 56298-3-1
YFrom Skagit County Cause No.
BOBBY COLBERT, Y04-1-00497-6
YMEMORANDUM IN SUPPORT OF
Petitioner. YMOTION FOR APPOINTMENT OF
JCOUNSEL
)
)

COMES NOW, the Petitiomer, BOBBY COLBERT, pro se, and
presents this Memorandum in Support of Motion for Appointment

for Counsel, as follows:

1. Petitioner believes the grounds presented in this
Personal Restraint Petition may be opposed by the State and will
require further litigation by this Petitioner.

2. Petitioner is not an attorney, does not have any
legal training or education, and lacks the educational skill and
competeﬁce-to research and comprehend the rules of the Courts to

the degree that he would be able to properly prepare further

MEMORANDUM IN SUPPORT OF MOTION FOR APPOINTMENT OF COUNSEL - 1

PERSONAL RESTRAINT PETITION - 4



litigation, nor is there any person available at Florence
Correctional Center, Arizona, who is competently trained in
Washington law.

3. Petitioner contends ineffective assistance of
appellant counsel substantially violated Sixth Amendment rights,
due to the fact non-frivolous issues preserved for ditect appeal
were OMITTED by the appellate advocate.

4, Petitioner contends, with support on the record of
trial court proceedings, omitted issue were:

A) Objected to at trial, motions for mistrial brought
to the trial court's attention in support of
objection's significance, and arguments debated at
extensive length.

B) Significant, obvious and arguably contrary to
authority.

C) Clearly as strong or stronger than the single
misrepresented issue brought by appellant advocates.

D) Subject to deference on appeal regarding the trial
court's rulings.

5. Petitioner has no chance to recover financially from

his indigent status in hopes of obtaining legal assistance.

6. Petitioner is currently incarcerated out of state,
and telephone service has restrictions. All prison movement is

severely limited and controlled on a 24 hour basis. The legal

MEMORANDUM IN SUPPORT OF MOTION FOR APPOINTMENT OF COUNSEL - 2

PERSONAL RESTRAINT PETITION - 5



library is incomplete and sometimes inaccessible. There are only
three research computers available for over 340 Washington inmates.
For the foregoing reasons, Petitioner respectfully moves

this court to appoint counsel to assist in this matter.

I, BOBBY COLBERT, declare under penalty of perjury, under
the laws of the State of Arizona, that: I am the Petitioner herein,
I have read this document and all related documents, know their

contents, and believe them to be true and correct.

DATED THIS ! day of JgndarVy , 200%
- 7

Respectfully submitted,

Ao, b7

BOBBY COLBERT, 879561
Petitioner, Pro Se

Florence Correctional Center
P.0O. Box 6900

Florence, AZ 85232

2=

"OFFICIAL SEAL"

Gordon L. Mc Allan

Nota[gv Public-Arizona
inal County

MEMORANDUM IN SUPPORT OF MOTION FOR APPOINTMENT OF COUNSEL - 3
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D

GROUNDS FOR RELIEF

I claim that I have 2 reasons for this court to grant

me relief from the conviction and sentence described in

Part A.

FIRST GROUND

I should be given a new trial because:

I believe there.is a reasonable probability that issues
preserved for direct appeal would have been successful
before THIS COURT, had the issues not been omitted or
misrepresented by the appellate advocate. The non-
frivolous issues were based on Federal and State law
requiring careful advocacy to ensure substantial.legal
and factual arguments were not inadvertently passed over.

Unreasonable conduct of ignoring significant and obvious

issues prejudiced the outcome of my appeal and compromised

my right to meaningful representation.

The following facts are important when considering my case:
A. A timely objection coupled with- a motion to declare a
mistrial was brought to the trial court's attention,

specifically addressing PROSECUTORIAL MISCONDUCT,

improper reference to alternate count. (RP 52,53,54,

Jones Direct Examination, Exhibits 1,2, and 3). This

PERSONAL RESTRAINT PETITION - 7



issue was misrepresented in the direct appeal of the
present case as a motion for SEVERANCE. Severance
was the remedy requested in light of actual prejudice
shown by the State prosecutor.

B. A timely objection coupled with a second motion to
declare a mistrial was brought to the trial court's

attention specifically addressing PROSECUTORIAL

MISCONDUCT, did not bifurcate counts with secondary
witnesses, inadmissably merging unreléted counts.
(RP 54,55, Petersen Direct Examination, Exhibits 4
and 5). This issue was misrepresented in the direct
appeal of the present case as a motion for SEVERANCE.
Severance was the remedy requested in light of actual
prejudice shown by the State prosecutor,

C. A timely objection coupled with a third motion to declare
a mistrial was brought to the trial court's attention

specifically addressing PROSECUTORIAL MISCONDUCT, a

second improper reference to alternate count. (RP 83,
84, Petersen Direct Examination, Exhibits 6 and 7) This
issue was misrepresented in the direct appeal of the
present case as a motion for SEVERANCE. Severance was
the remedy requested in light of actual prejudice shown

by the State prosecutor.
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D. Two timely objections coupled with a motion to dismiss
charges was brought to the trial court's attention

specifically addressing PROSECUTORIAL MISCONDUCT, two

improper references to race. (RP 156, 157, Petersen
Redirect Examination, Exhibits 8 and 9). This issue
was omitted in the direct appeal of the present case.

E. In addition to the motion to sever counts, an additional
motion to declare a mistrial was brought to the trial

court's attention, simultaneously, specifically addressing

PROSECUTORIAL MISCONbUCT, absence of required 404(b)
analysis. (RP 102, State resting case in chief,
Exhibit 10), This issue was omitted in the direct
appeal of the present case.

F. An objection was brought to the trial court's attention

specifically addressing PROSECUTORIAL MISCONDUCT,

discovery violation. (RP 48, COLBERT Cross Examination,
Exhibits 11). This issue was omitted in the direct
appeal of the present case.

G. An objection was brought to the trial court's attention

specifically addressing ERRONEOUS REASONABLE DOUBT

INSTRUCTION. (RP 5, Exhibit 12). This issue was omitted
in the direct appeal of the present case.
H. An objection was brought to the trial court's attention

specifically addressing ERRONEOUS JURY INSTRUCTION.
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(RP 5 and 6, Exhibits 13 and 14). This issue was
omitted in the direct appeal of the present case.

THIS IS NOT AN ATTEMPT TO REVISIT AN ISSUE BROUGHT

IN THIS PETITIONER'S STATEMENT OF ADDITIONAL GROUNDS.
THIS IS AN ASSERTION TO SHOW A SIGNIFICANT ISSUE WAS
OMITTED BY THE APPELLATE ADVOCATE.

A motion to dismiss count two was brought to the trial

court s attention specifica addressing
i p if 11y add i INSUFFICIENT

EVIDENCE. (RP 109, State resting case in chief,

Exhibit 16). This issue was omitted by the appellate
advocate.

Appellate Advocate ignored the fact these serious issues
were preserved for direct appeal. These are nine omitted
issues (A-H), showing actual prejudice in the present
case. For this reason, I respectfully ask THIS COURT

to appoint counsel in this matter, because my right to
meaningful representation was compromised.

The following reported court decisions in cases similar

to mine, show the error I believed happened in my case:

NONE KNOWN

The following constitutional provisions should be

considered by the Court:
The 5th, 6th, and/or l4th Amendment(s), right to due
process, to present a defense, to fundamentally fair

trial, and/or to effective assistance of counsel.
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Sa This Petition is the best way I know to get the relief
I want, and no other way will work because the above
issues were not covered in my direct appeal or advanced
properiy to the Washington Supreme Court. This
Personal Restraint Petition now appears to be the only
appropriate remedy available under Washington law to

address these matters.

SECOND GROUND

1. I should be given two separate trials because:

The trial court did not conduct an ER 404 (b) analysis
which is reqﬁired on the rgcord, nor did the jury
receive a limiting instruction which is also required,
when evidence of other crimes, wrongs, or acts is
admitted. The present case was a simultaneous trial
of unrelated rape charges in which the trial court
conceded evidence of one count could ..nét :be adduced
at a separate trial for the altermate count. (CP 108,

Exhibit 17). This is a clear violation of Evidence Rule

404 (b). ‘Structural error allowed the erroneous
admission of propensity evvidence into my trial rendering
the court proceedings fundamentally unfair, in violation
of the Due Process Clause. In addition to the presumed
prejudicial effects, the State prosecutor's use of

"other acts" evidence had substantial and injurious
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influence in determining the jury's verdict.
2, The following facts are important when considering

my case:

A. A motion to declare a mistrial specifically addressing
the absence of the required ER 404(b) analysis was
brought to the trial court's attention as the state
rested its case in chief. (CP 102, Exhibit 18).
Evasively and incorrectly, the trial court relied upon
an erroneous analysis which specifically addressed
SEVERANCE and the factors which may offset or neutralize
the prejudicial effects of joinder. (CP 106.. ..
Exhibit 19). The applicable standards set forth in
case law require a specific analysis,

In determining whether evidence of other
crimes may be admitted under ER 404(b), a
trialscourtimust” éondict-the following afalysis
on the record: 1) Tdentify the purpose for
which the evidence is to be admitted; 2).
Determine that the evidence is relevant and

of consequence to the outcome; and 3).

Balance the probative value of the evidence
against its potential prejudicial effect.

State V. Smith, 106 Wash. 2d 772, 776, 725 P.2d
951 (1986). ER 404(b( rulings are to be reviewed
under an abuse of discretion standard. State V.
Bacotgarcia, 59 Wash. App. at 824

The trial court's application of the Kalakosky, 121 Wn.
2d 525 (5) five prong analysis contains none of the (3)
three prongs required in Smith. Therefore, these

analyses are separate and distinct application of law.

Also, an ER 404 (b) analysis must be conducted BEFORE
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evidence of other crimes may be admitted. The trial
court's Kalakosky analysis was conducted AFTER the
state rested its case in chief. The trial court's
consideration did not remedy any prejudice already
suffered by the jury.

Moreover, Kalakosky states:

In assessing whether severance is appropriate,
a trial court weighs the prejudlce inherent in
joined trials against the state's interests in
maximizing judicial economy.

THIS COURT stated April 26, 1993, in State V. Lough,

70 Wn. App. 302 that:

" A defendant's right to a fair trial is protected
by the intense judicial scrutiny which is required
before such evidence 'may be admitted. The appellate
courts have shown no hesitancy to reverse the-trial
courts when such scrutiny is lacking or based on
faulty reasoning."

The trial court's denial of my motion to declare a
mistrial specifically addressing the absence of a
404(b) analysis basically states that my right to a

fair trial in regards to the interest of justice"

" state's interest" in judicial

is superseded by the
economy. In addition to there being no question about
the prejudicial effect of propensity evidence, no
limiting instruction was given to the jury. Even if

the evidence had been properly admitted, established

Rules of Evidence still required a limiting instruction.

Where evidence of other crimes, wrongs, or acts
is admitted under Rule 404(b), the jury should be

PERSONAL RESTRAINT PETITION - 13



given a limiting instruction, Rule 105, to
the effect that they are not to consider the
evidence as going to the particular purpose
for which offered. However, failure of the
court to give such an dinstruction. SUA SPONTE
is unlikely to be considered plain error,
RULE 103 (d), Federal Rules of Evidence 404.5
RULE 404 (b).

B. Despite an instruction to consider counts separately,
absence of a 404 (b) analysis allowed this Petitioner
to become confounded in the merger of unrelated charges.

"You all are confusing me by putting these
cases together, too." (CP 87, Exhibit 20).

"You almost have to say Brandi or Kelly.
It's so confusing." (CP 89, Exhibit 21).

C. Despite an instruction to consider counts separately,
actual instances of prejudicial merger are presented
by this Petitioner.

1) PROSECUTOR:
Q. Mr. Hoff asked you, how long you had sex with

Brandi (Count 1), how long you had sex with
Kelly (Count 2)....(CP 78, Exhibit 22).

2) PROSECUTOR:

Q. You weren't timing how long you had sex with
Brandi Jones (Count 1), were you ?

COLBERT:
A, No.

PROSECUTOR:

Q. You weren't timing how long you had sex with
Kelly Petersen (Count 2) in your apartment,
were you? (CP 78, Exhibits 22)
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3) PROSECUTOR:

Q. Well Mr. Hoff asked you the same type of
question, how long it took to have sex with
Brandi Jones (Count 1). That's what I'm
asking you, how long did the oral sex act
with Ms. Petersen (Count 2) take? (CP 79,
Exhibit 23).

4) PROSECUTOR:

Q. Was there something that made you more aware

of the timing with Brandi Jones (Count 1)
than with Kelly Petersen (Count 2) in her
bedroom? (CP 80, Exhibit 24).

This Petitioner contends that the absence of an ER

404 (b) analysis allowed the prosecutor to repeatedly

merge unrelated counts even though this Petitioner

acknowledge Being confounded by merger.

The following reported court decisions in cases similar

to mine, show the error I believe happened in my case:

State V. Saltarelli, 98 Wn. 2d at 363

(An intelligent application of ER 404 (b) is particularly
important in sex cases, where the prejudice potential
of prior acts is at ixs highest).

State V. Harris, 36 Wn. App. 746, 677 P. 2d 202.

(Here, despite an instruction to consider the counts

separately, there was an extreme danger that defendants
would be prejudiced in all of the ways considered in
Drew V U.S., 331 F. 2d 85, 88 (D.C. Cir. 1964).

In any event, the prejudice-mitigating factor that
evidence of each rape would be admissable in a separate
trial for the other, is glaringly absent. This being
so, there is a clear violation of the rule prohibiting
use of evidence of other crimes or misconduct in order

to convict).

01d Chief V. United States, 519 U.S. 172, 180-82, 117 S. Ct.

644, 136 L. Ed 2d 574 (1997).

(It is wekl established proposition that the Federal
Rules of Evidence 404 (b) strictly forbids propensity
evidence as improper because its prejudicial effect
out—-weighs it probative value).
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Jammal V. Van de Kamp, 926 F. 2d 918, 920 (9th Cir. 1991)

(Only if there is no permissable inference the jury
may draw from the evidence can its admission violate
due process).

McKinney V. Rees, 993 F¥. 2d 1378, 36 Fed. R. Evid. Serv.

1310 (9th Cir. 1993)
(Holding that a state prosecutor's use of "other acts"
as character evidence was fundamentally unfair in
violation of due process principles....).

4. The following constitutional provision should be
considered by the Court:

The 5th, 6th and/or 1l4th Amendments(s), right to due
process, and to fundamentally unfair trial.

5. This Petition is the best way I know to-get the relief
I want, and no other way will work because the above
issues were not covered in my direct appeal or advanced
properly to the Washington Supreme Court. This
Personal Restraint Petition now appears to be the only
appropriate remedy available under Washington law to

address these natters.

E. STATEMENT OF FINANCES

1. I do ask the Court to file this petition without making
me pay the filing fee because I am indigent, and cannot
pay the fee.

2. I have approximately $0.17 in my prison institutional
account.

3. I am employed by CCA/Florence Correctional Center. My
salary amounts to; a net of $57.00, after mandatory
deductions.

4. I do ask the gpurit to appoint a lawyer for me.
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5. During the last 12 months I did not get any money
from a business, profession or other form of self-
employment.

6. During the past 12 months, I did not get any rent
payments, interest, or dividends. I do not have
any savings or checking accounts and I do not own
stocks, bonds, or notes.

7. I have no real estate, other property, or- things of
value which belong to me. I also do not have any
interest or receive payments from such entities(

8. I am not married.

9. All my family, especially my Mother, needs me hone.

10. A1l the bills I owe are unlimited, and owed to the

Department of Corrections, Washington State.

F, REQUEST FOR RELIEF
I request that THIS COURT reverse my convictions for
Third Degree Rape and Second Degree Rape, and order two
separate trials with instructions prohibiting the

reoccurance of concerns and issues raised in this

petition.

At a minimum, I contend that I have provided THIS
COURT with facts, supported by exhibits, as admissable
evidence that raised prima facie issues of Federal

constitutional errors that warrant THIS COURT granting
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my request for a reference and/or evidentiary hearing

under RAP 16,11 (b), RAP 16.7 (a), In re Rice, 118 Wn.

2d 876, 828 P. 2d 1086 (1992), and/or State V. Harris,

114 Wn. 2d 419, 789 P. 2d 60 (1990).

G. OATH OF PETITIONER

I declare, under the penalty or perjury under the
laws of the State of Arizona, that I have examined
this petition and to the best of my knowledge believe
it is true and correct. After being duly sworn, an
oath, I depose and say: That I am the Petitioner,
that I have read this petition, know its contents,

and I believe the petition is true.

24 EXHIBITS FOLLOW THIS PETITION

(Exhibit 15 is omitted)

PERSONAL RESTRAINT PETITION - 18



THE STATE OF ARIZONA )
ss.

COUNTY OF PINAL

St A

Subscribed and swornm to, before me this

PERSONAL RESTRAINT PETITIONER

19

Aty

BOBBY DARRELL COLBERT

Pro Se Petitioner
P.0. Box 6900
Florence, AZ 85232

day of Jgavery , 2003

edon T Chee (LA

Notary Public in and
for the State of Arizona
Residing at

Pinol Cmu»T}/

Nolalgy Public-4rt ¢ .. h
" Final Coussi
Sonmission Exs st /15011

My commission expires:-.on:

o4 J1v] 200




APPENDIX G



2008 JUM 1T AMI0: 5T

NO. 61160-7-1

IN THE COURT OF APPEALS — STATE OF WASHINGTON
DIVISION ONE

In Re the PERSONAL RESTRAINT PETITION of

BOBBY D. COLBERT,

Petitioner,

ON APPEAL FROM THE SUPERIOR COURT OF THE STATE OF
WASHINGTON, FOR SKAGIT COUNTY

STATE’S RESPONSE TO PERSONAL RESTRAINT PETITION

SKAGIT COUNTY PROSECUTING ATTORNEY
RICHARD A. WEYRICH, PROSECUTOR

By: ERIK PEDERSEN, WSBA#20015
Senior Deputy Prosecuting Attorney

Office Identification #91059 20U ﬁ:l‘fél;:: Z\ ILSEEALS

MIVISION ONF

JUN 1Ol
Courthouse Annex
605 South Third
Mount Vernon, WA 98273
Ph: (360) 336-9460



TABLE OF CONTENTS

Page

.  SUMMARY OF RESPONSE TO PETITION......oceviiiiiieeeiecen 1

[I.  ISSUES RELATING TO CLAIMED ERROR.........cccocoiveiie. 1

iil. STATEMENT OF THE CASE ... 2

I.  STATEMENT OF PROCEDURAL HISTORY ...cciiimicivmasassnsscsasssssasioiin 2

.  SUMMARY OF THE PERTINENT TRIAL TESTIMONY......ccveeeeeeinnnann. 5

1. Testimony regarding count one involving Brandi Jones. ..... 5

2. Testimony regarding count two involving Kelly Peterson. ... 6

3. TRIAL COURT’S RULING AS TO SEVERANCE AT TRIAL. .......cuun........ 8

V. ARGUMENT saussmuesmasssimssimin s aom e s 10
I.  COLBERT HAS NOT ESTABLISHED THAT HIS APPELLATE COUNSEL

FAILED TO RAISE ISSUES OF MERIT. ..ucreeeeaeeeereeaeaeeeermenmsenenssaeeeeeeenens 11

A. Prosecutorial misconduct for “improper reference to
alternate COUNL.” ........oiieiiiieieiieeeeeeciieee e e e ce e 12
B. Prosecutorial misconduct for “merging counts.”................. 13

C. Prosecutorial misconduct for “second improper reference to
alternative count.” ... ..o 13

D. Prosecutorial misconduct for “improper references to race.”

14
E. Prosecutorial misconduct for “absence of required 404(b)
analysis.” ... csammurnanmr T SRR S A e 14
F. Prosecutorial misconduct for “discovery violations.” .......... i5



G. Erroneous reasonable doubt instruction. ...................... 15
H. Erroneous jury inStruction. .............coeeveeeiociiieeeiiecenn 16
I.  Insufficiency of the evidence as to count two..................... 16

.  COLBERT FAILS TO ESTABLISH THAT THE TRIAL COURT ERRED IN
DENYING SEVERANCE BY NOT CONDUCTING AN ER 404(B) WEIGHING

ANALYSIS OR PROVIDE INSUFFICIENT LIMITING INSTRUCTIONS.............. 17
A. An ER 404(b) weighing analysis is not required deciding
upon the motion for severance...........ccccecvveeeeecicceeeecieeceene. 17
B. The trial court sufficiently directed the jury to try each count
SEPAIALEIY. ..t 20

V. CONCLUSION suussmissssnesomsusanssssissssussnsssossisstiisiniavssssssis iy 21

ii



TABLE OF AUTHORITIES

Page
WASHINGTON SUPREME COURT CASES
In re Personal Restraint Petition of Cashaw, 123 Wn.2d 138, 866
P.2d 8 (1094) ...ttt 11
In re Personal Restraint Petition of Cook, 114 Wn.2d 802, 792 P.2d
506 (1990 )icanssmssumsimmsimmmaias s (s g 11
in re Personal Restraint Petition of Hews, 99 Wn.2d 80, 660 P.2d 263
QRS2 353 T 11
In re Personal Restraint Petition of Rice, 118 Wn.2d 876, 828 P.2d
1086 (1992) snimmsnmamsnmiimemsriss saassibimisses Sisshbhsasesmrmnnensennesmsose 11
State v. Bennett, 161 Wn.2d 303, 165 P.3d 1241 (2007)................. 16
State v. Brown, 132 Wn.2d 529, 940 P.2d 546 (1997)..................... 13
State v. Bythrow, 114 Wn.2d 713, 790 P.2d 154 (1990).............. 3,18

State v. Kalakosky, 121 Wn.2d 525, 852 P.2d 1064 (1993)..9, 18, 19,

20
State v. McKenzie, 157 Wn.2d 44, 134 P.3d 221 (2006) ................. 12

State v. Stenson, 132 Wn.2d 668, 940 P.2d 1239 (1997)................ 12
WASHINGTON COURT OF APPEALS CASES
State v. Castle, 86 Wn. App. 48, 935 P.2d 656 (1997)........ccecuue.. 15
State v. Cotten, 75 Wn. App. 669, 879 P.2d 971 (1994) rev. denied
124 WnN.2d 1004 (1995) ...ciiiiiiiieieeeeieieeee e eereaeeae e 20
State v. Hughes, 118 Wn. App. 713, 77 P.3d 681 (2003) ................ 12
State v. McNight, 54 Wn. App. 5621, 774 P.2d 532 (1989)................ 16
State v. Miles, 139 Wn. App. 879, 162 P.3d 1169 (2007)................. 13
WASHINGTON COURT RULES
ER 404(D) .acsmsssasmnsasmimmssmmiesossiissss s sosassiint e nsaneesasrasssaneessssnnss passim
RAP 16.4 ...ttt e e e e e e e e e e e e e e esna e e e e s ernnnnaaseeeaes 11

WASHINGTON PATTERN INSTRUCTIONS - CRIMINAL
WPIC 3.01 smicrmminmmismsinnsinsviiins s s s iss finamnprormessarmmssusmms 20

iii



I SUMMARY OF RESPONSE TO PETITION

Bobby Colbert was tried and convicted by a jury of Rape in the
Third Degree and Rape in the Second Degree. The two counts
involved different victims on different dates but the same défense of
consent. The counts were tried together after the trial court denied
motions to sever made both pretrial and during trial. During the trial,
the trial court again evaluated the case law factors regarding
severance and denied severance.

Colbert filed a personal restraint petition that claims that his
appellate counsel from his first appeal failed to raise issues of merit
most of which he characterizes as prosecutorial misconduct.
However, Colbert’s claims are little more than bare assertions and he
fails to support his claims with argument or case law. Colbert-also
makes a claim regarding severance which is based upon the claim
that was denied on direct appeal.

Because the trial court and Court of Appeals previously
properly decided the issue of severance, and Colbert does not raise

any other issues of merit, Colbert’s petition must be denied.

. ISSUES RELATING TO CLAIMED ERROR

Where there is no showing that issues not raised by appellate



counsel on direct appeal merit a determination that Colbert is being
unlawfully restrained, must the petition be denied?

Where the admissibility under ER 404(b) is just one factor
regarding severance and the jury instructed the jury to try the cou-nts

separately, has the defendant established that denial of severance

was improper?

Il STATEMENT OF THE CASE

i. Statement of Procedural History

On July 9, 2004, Bobby Colbert was charged by information
with three sex offenses. Count one was Rape in the Third Degree by
lack of consent alleged to have occurred on November 29, 2004,
where the victim was Brandi Jones. Count two was Rape in the
Second Degree by forcible compulsion élleged to have occurred on
March 18, 2004, where the victim was Kelly Peterson. Count three
was Indecent Liberties against a physically helpless individual alleged
to have occurred on June 26, 2004, where the victim was Cindy
Adams.

On July 30, 2004, the trial court heard a motion to sever the

counts for trial. 7/30/04 RP 2-10." The prosecutor argued the five

! The State will refer to the volumes of the verbatim report of proceedings by using
the date followed by “RP" and the page number. The transcripts of February 1,




factors of Bythrow and the decision of Kalakosy at length. 7/30/04
RP 5-8. The prosecutor noted that the charge of indecent liberties
was based upon the victim being unconscious and that thus it was of
different character from the other two counts. 7/30/04 RP 8. At the
end of that pretrial hearing, the trial court ordered that the charge of
Indecent Liberties be severed from the other two counts. 7/30/04 RP
10.

On January 31, 2005, the trial commenced. 1/31/05 RP 2, 15.
The trial testimony was taken over the course of six days. After the
testimony of Brandi Jones, the victim as to count one the defense
renewed the motion to sever based upon a claim that the State was
seeking to “dovetail” the cases even though the State had only
elicited that the two victims did not know each other. That motion
was denied. 2/1/05 RPA 53-4, 56. The defense renewed the motion
after the testimony of Kelly Peterson, the victim as to the count of two,
upon the same basis as the motion made after the other victim.

2/1/05 RPB 84. The motion was again denied. 2/1/05 RPB 84-5.

2005, and February 7, 2005, contain two transcripts and will be cited to as “RPA”
and “RPB?” for each of those days. The State will attempt to transfer the transcript
from the prior appellate case. |If we are unable to do so a new copy of the
transcripts will be provided to this Court.



After the State rested, Colbert renewed the motion to sever.
2/3/05 RP100-2. The trial court made an extensive ruling denying
severance which is detailed below. 2/3/05 RP 106-9.

On February 8, 2005, the trial court returned verdicts of guilty
to both Rape in the Third Degree and Rape in the Second Degree.

On March 31, 2005, the trial court sentenced Colbert to 20
months on the charge of Rape in the Third Degree and 136 months
on the count of Rape in the Second Degree. 3/31/05 RP 10-11.

On May 16, 2005, after the verdict was had on the severed
count of Indecent Liberties, Colbert filed a notice of appeal.

On July 24, 2006, the Court of Appeals issued a decision
holding that the trial court did not abuse its discretion in denying the

motion to sever. State v. Colbert, 134 Wn. 1007, 2006 WL 2048237

(2006), see attached Appendix A.
On May 1, 2007, the Supreme Court denied a petition for

review. State v. Colbert, 160 Wn.2d 1004, 158 P.3d 614 (2007).

On January 14, 2008, Colbert filed the present personal

restraint petition in the Court of Appeals.



ii. Summary of the Pertinent Trial Testimony

1. Testimony regarding count one involving Brandi
Jones.

Brandi Jones testified that she was with her friend Crystal
Cyrus had met Bobby Colbert and Corey Rankins at the Cascade
Mall on November 28, 2003, when she was in the area working for
Job Corps. 2/1/05 RPA 4, 6. She spoke with Colbert a while and
gave him the number at Job Corps. 2/1/05 RPA 8.

On November 29, 2003, Jones and Cyrus ran into Colbert and
Rankins at the mall near the food court. 2/1/05 RPA 14-5. Jones and
Cyrus left with Colbert in the car of Corey Rankins. 2/1/05 RPA 16-7.
Rankins got out at one point and Colbert started driving but picked
Rankins up later. 2/1/05 RPA 17. Colbert drove them to an area
behind a building and parked by some railroad tracks. 2/1/05 RPA
21. Rankins and Cyrus got out to go for a walk. 2/1/05 RPA 22. At
that time Colbert moved in to the back seat. 2/1/05 RPA 22. They
spoke about things and then Colbert began to kiss Jones. 2/1/05
RPA 25. Jones did not kiss him back and pushed him away. 2/1/05
RPA 25, 27. Colbert kept telling her “it's okay, baby.” 2/1/05 RPA 27.

Jones described that Colbert took off her pants. 2/1/05 RPA

28. Jones pushed Colbert away and told him to stop. 2/1/05 RPA



29. Colbert then took his own pants down. 2/1/05 RPA 30. Colbert
was on top of her and she could not move or get her pants back up.
2/1/05 RPA 30-1. He then tried to have sex with her and put his
penis in her vagina. 2/1/05 RPA 41-2. Jones had told Colbert no at
least more than 10 times up to that point. 2/1/05 RPA 42. Jones told
someone else about the incident that night and told her mother about
the incident a few days later and it was reported to the police. 2/1/05
RPA 48, 50.

Colbert’s testimony agreed with most of what Jones described
up to the point of sexual intercourse. 2/4/05 RP 59-63. Colbert
claimed that Jones began the physical contact. 2/4/05 RP 81. He
also claimed that Jones initiated the sex. 2/4/05 RP 85. Colbert also
admitted that Jones said “no” during the intercourse but claimed that

was due to the positions and that she said “yes” at other times.

2/4/05 RP 87-8.

2. Testimony regarding count two involving Kelly
Peterson.

Kelly Peterson testified that she met Colbert through her
boyfriend, Justin Olson. 2/1/05 RPB 38-9. In early March, 2004,
Colbert was living near her and came over to her house. 2/1/05 RPB

38-9. Peterson said that when Olson left to get dinner and she was



alone with Colbert when he exposed himself to her and told her he
needed just one night. 2/1/05 RPB 42. Peterson asked Colbert to
leave and he did. 2/1/05 RPB 43. On March 18, 2004, Peterson said
that she went over to Colbert's house because she had run out of
cigarettes and went over to get some from him or Sandra. 2/1/05
RPB 45. It was about one o’clock to three o'clock. 2/1/05 RPB 45.
The music was on loud and Colbert eventually came to the door after
she knocked. 2/1/05 RPB 45-6. Colbert motioned her in and she
started to talk to him and follow him into the kitchen area in the studio
apartment. 2/1/05 RPB 47. Peterson asked for cigarettes and
Colbert gave her three. 2/1/05 RPB 48.

Colbert then put his fingers through the belt loops of her jeans.
2/1/05 RPB 48. He then started talking to her calling her “baby’ and
said “Baby, one time, just one time.” 2/1/05 RPB 49. Peterson
thought he meant sex and told him no. 2/1/05 RPB 50. Colbert
began to kiss her and she did not kiss back. 2/1/05 RPB 50.
Peterson tried to push Colbert away but couldn’t. 2/1/05 RPB 70.
Colbert then unbuttoned and unzipped her pants. 2/1/05 RPB 70.
She did them back up and Colbert undid them again. 2/1/05 RPB 71.
Colbert then took her pants down. 2/1/05 RPB 71. Peterson told

Colberf of Justin and that she couldn’t but Colbert continued. 2/1/05



RPB 72. Peterson leaned over to pull her pants up at one point and
Colbert put his arm in the small-of her back and bent her over at the
waist. 2/1/05 RPB 77. Colbert then put his penis in her vagina and
moved himself in and out of her having intercourse for about a
minute. 2/1/05 RPB 78-9. Peterson went to a friend’s apartment
where she told her what had occurred. 2/1/05 RPB 81. Police were
called that day and Peterson reported what Colbert had done. 2/1/05
RPB 81.

Colbert testified that on the exposure incident, Peterson had
approached him and she took off his pants and gave Colbert oral sex.
2/4/05 RP 70-1. Colbert also claimed that a few days later, Peterson
had come over to his apartment and that the two of them smoked
cigarettes and that Peterson initiated sexual contact with him in the

kitchen. 2/4/05 RP 116-7. Colbert claimed the intercourse was

consensual. 2/4/05 RP 21-2.

3. Trial Court’s Ruling as to Severance at Trial.

Under that case law there are several things the
Court has to take into consideration. First of all, the
strength of the State's evidence as to each count. |
don't know if the two of you are correct in assuming that
if the evidence is strong as to all counts or weak as to
all counts that's what makes the difference. In my view,
it's whether one count is strong and the other count is
weak. And the State is using the strong case out the



weak case, which would be a far more egregious
combination of counts. In my view, if we have a very
strong case and a weak case together-one is used to
get the conviction on the other, which wouldn't by itself
may be sufficient. That's the situation | think we're
trying to avoid here. So the fact that the case is weak
as to both or strong as to both, that probably doesn't
militate toward severance.

Here we have, at least in my view, at this point,
pretty strong testimony by both of the complaining
witnesses that is detailed and fairly compelling.
Obviously we haven't heard the defense's case yet.
But at this point | have to say that the State's case on
both cases is pretty strong. | can't say one is
particularly weaker than the other. Ms. Peterson's case
does have the follow-up witness, Ms. Lumas, which Ms.
Jones' case does not have. But given the detail of the
testimony by both those women and the emotion that
was apparent during the testimony, | can't really say
one was particularly stronger than the other.

The second factor is clarity of the defenses that
we're going to propose. Obviously if defenses are
inconsistent, that's going to be a real problem for the
defendant when cases are joined. Likewise, if only
going to testify as to one but not the other, that's going
to be a real problem for him. We don't have any of that
here. He indicated consent. He testified to both, that in
each case the women consented. | don't see there's
any embarrassment to him having these cases joined.
It doesn't interfere with his defense at all.

The Court's instructions, I've already indicated |
plan to instruct the jury as I've inquired. | have already
instructed them once on that particular issue. Il do it
again. I'd be happy to consider any additional
instructions the attorneys want to propose on that
particular topic. .

Factor Number four, whether the two would be
cross admissible against each. Kalakosky says: Facts
of separate counts would not be cross admissible in
separate proceedings. It does not necessarily take
issue with that when we had talked about it last time, if



that factor was in and of itself sufficient to make.
Clearly under the law in the State of Washington it is
not. If's simply one thing that is to0 be considered. |
don't think it would be cross admissible.

| agree with you, Mr. Hoff. In this case | don't
think Jones would be cross admissible on Peterson or
Peterson on Jones. If the two were tried separate —
this is not an identity case. It's a consent case. The
only way those particular features Ms. Bracke pointed
wouldn't be useful is if we were concemed about who
did things. But we're not concerned about who did this.
We're concerned whether there was consent. They are
not cross admissible, that is not the end of the inquiry.

The next thing that needs to be considered is
whether the jury is able to compartmentalize the
evidence in such a way that they can reasonably be
expected to make a separate decision on each count.
What do we have here? We have different victims with
different names. Acts occurred under different
locations. One is a car. One is an apartment. | think
it's pretty clear they can keep that straight. They even
happened in different years. | don't think they are going
to have any trouble at all compartmentalizing these two
cases, keeping them straight. It is not a blur. Doesn't
blur in my mind. | don't think it's going to blur in theirs.

The next factor one has to consider is very
important, in judicial economy. That is instead of
having two trials we're going to have one. And that's an
important factor. Under the circumstances | don't think
that examination of all of these factors militates towards
the separation of these two cases. | don't think they
have to be severed. We're going to proceed.

2/3/05 RP 106-9.

IV.

ARGUMENT
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To prevail on a personal restraint petition, the petitioner must

show that there is an unlawful restraint. In re Personal Restraint

Petition of Cashaw, 123 Wn.2d 138, 148-9, 866 P.2d 8 (1994); RAP

16.4. To establish unlawful restraint, the petitioner must show either
(1) actual and substantial prejudice arising from constitutional error,
or (2) nonconstitutional error that inherently results in a “complete

miscarriage of justice.” In re Personal Restraint Petition of Cook, 114

Wn.2d 802, 813, 792 P.2d 506 (1990); In re Personal Restraint

Petition of Hews, 99 Wn.2d 80, 88, 660 P.2d 263 (1983). In order to

prevail in a personal restraint petition, a petitioner must set out the
facts underlying the challenge and the evidence available to support

the factual allegations. In re Personal Restraint Petition of Rice, 118

Wn.2d 876, 885-6, 828 P.2d 1086 (1992). Bare assertions and
conclusory allegations are insufficient to gain consideration of a
personal restraint petition. Rice, 118 Wn.2d at 886.

i. Colbert has not established that his appellate counsel

failed to raise issues of merit.

Colbert’s first ground for his personal restraint petition is that
his appellate counsel omitted or misrepresented issues before the
Court of Appeals on his direct appeal. Personal Restraint Petition at

page 7. Colbert goes on to list nine sections of the transcripts and

11



make various claims as to those sections of the transcripts in turn.
These references are labeled A. through [. in Colbert’'s petition.
Colbert makes claims without legal support for each of these factual

references. All of these claims are bare assertions. The State deals

with these claims in turn.

A. Prosecutorial misconduct for “improper reference
to alternate count.”

Colbert claims prosecutorial misconduct by the prosecutor
asking the victim from count one if she knew the victim of count two.
2/1/05 RP 52. The trial court properly ruled that this just resolved a
potential fact and that there was no prejudice shown. 2/1/05 RP 54.
This is nothing more than a bare claim of prosecutorial misconduct.

A defendant claiming prosecutorial misconduct
must show that the prosecutor's conduct was both
improper and prejudicial in the context of the entire
record and circumstances at trial. State v. Hughes, 118
Whn. App. 713, 727, 77 P.3d 681 (2003) (citing State v.
Stenson, 132 Wn.2d 668, 718, 940 P.2d 1239 (1997)).
Prejudice exists if there is a substantial likelihood that
the misconduct affected the verdict. State v. McKenzie,
157 Wn.2d 44, 52, 134 P.3d 221 (2006). Where, as
here, a defendant does not object or request a curative
instruction, he waives the error unless we find the
remark “ ‘so flagrant and ill-intentioned that it causes an
enduring and resulting prejudice that could not have
been neutralized by a curative instruction to the jury.” "
McKenzie, 157 Wn.2d at 52, 134 P.3d 221 (quoting
State v. Brown, 132 Wn.2d 529, 561, 940 P.2d 546

(1997)). : :

12



State v. Miles, 139 Wn. App. 879, 885, 162 P.3d 1169 (2007). Since

the objection made by defense was regarding severance rather than
misconduct, the standard requires Colbert to show that the
prosecutor's actions were so flagrant and ill-intentioned that a
curative instruction would not have resolved. Colbert does not come
close to meeting these standards.

Furthermore, as explained below and ruled previously by this
Court, the trial court’s decision regarding severance was proper.

B. Prosecutorial misconduct for “merging counts.”

This apparently pertains to the State’s calling of the two
victims on the two counts sequentially. 2/1/05 RPB 54-5. This was
addressed at the trial court as a renewal of the motion to sever.
2/1/05 RPB 54-5. This claim is nothing more than a bare claim of

prosecutorial misconduct.

C. Prosecutorial misconduct for “second improper
reference to alternative count.”

Colbert’s claim here is the same as above in section A. The
claim is that it was improper to ask the victim of count two if she knew
the victim of count one. 2/1/05 RPB 84. As explained above, there is

nothing more than a bare assertion and no misconduct.

13



D. Prosecutorial misconduct for “improper references to
race.”

One of the victims testified that the incident affected her in her
work as a fast food cashier because she sometimes heard voices
that reminded her of Colbert’'s. 2/2/05 RP 156. In describing the
voices, she stated that the voices sounded like “African American
male using Ebonics. 2/2/05 RP 156. This prompted the prosecutor
to ask if the victim had a bias against people of the race of the
defendant. 2/2/05 RP 156. An objection was made and overruled.
2/2/05 RP 156. The trial court ended up dealing with the motion in
detail and denied the motion because it was relevant to the victim’s
credibility and any bias she may have had toward the defendant.
2/2/05 RP 158-61. Colbert has not shown that the trial court erred or
how the question amounted to prosecutorial misconduct.

E. Prosecutorial misconduct for “absence of required
404(b) analysis.”

The issue of an ER “404(b)" analysis came up when the
defendant was renewing a motion to sever at the close of the State's
case in chief. 2/3/05 RP 100-2. The trial court heard the motion and
denied the motion for severance. 2/3/05 RP 109. In doing so, the
trial court recognized that the evidence of each count was not cross-

admissible under ER 404(b). 2/3/05 RP 108. But this was just one

14



factor in the trial court's decision finding that the motion to sever
should be denied. 2/3/05 RP 109. Thus, there was no prosecutorial
misconduct.

F. Prosecutorial misconduct for “discovery violations.”

Colbert’'s claim arises from the State's use of photographs
which were taken following Colbert’s testimony on Friday, February 4,
2005. 2/7/05 RP 49. Following court, law enforcement took
photographs which would contradict some of Colbert's claims. 2/7/05
RP 49. Those photographs were printed on Monday, February 7,
20095, and provided to defense that day. 2/7/05 RP 49. That is when
the State realized it would use the photographs. This was a
discovery issue under CrR 4.7 and not an issue of prosecutorial
misconduct. The trial court properly ruled there was no discovery
violation. 2/7/05 RP 57.

G. Erroneous reasonable doubt instruction.

Colbert's claim is that the reasonable doubt instruction used,
commonly referred as to the Castle instruction, was improper. State
v. Castle, 86 Wn. App. 48, 935 P.2d 656 (1997). See Appendix B,

Instruction No. 3, 2/8/05 RP 5.

Although use of versions of reasonable doubt instructions

which differ from the pattern instruction have been indicated as

15



disfavored by the Washington Supreme Court, the instruction
presented was not an unconstitutional statement of the law meriting

reversal. State v. Bennett, 161 Wn.2d 303, 315, 317, 165 P.3d 1241

(2007). Therefore, Colbert cannot prevail in his petition on this basis.

H. Erroneous jury instruction.

Colbert's claim as to this instruction was that the trial court
erred in some of the language of a consent defense to the Rape in
the Second Degree charge which defense had requested. See
Appendix B, Instruction No 15, 2/8/05 RP 5-6. The trial court ended
up using the State’s version. 2/8/05 RP 5. Defense counsel’s claim
at the trial court acknowledged that the instruction was a correct
statement of the law. 2/8/05 RP 6. The only defense claim at the trial
court was that the instruction was inartfully crafted. 2/8/05 RP 6.
There is insufficient showing by Colbert that the use of the instruction
created error or that he was prejudiced thereby.

l. Insufficiency of the evidence as to count two.

Colbert cites to the one page where the motion to dismiss
count two was made because of a claim of a lack of proof of use of

force. Personal Restraint Petition at page 10. The records shows

that the trial court carefully analyzed State v. McNight, 54 Wn. App.

521, 774 P.2d 532 (1989), with both counsel. 2/3/05 RP 110-7. The

16



trial court ended up ruling that there was sufficient evidence of use of
force. 2/3/05 RP 116-7. Colbert does nothing to establish that this

ruling was erroneous.

ii. Colbert fails to establish that the trial court erred in
denying severance by not conducting an ER 404(b)
weighing analysis or provide insufficient limiting
instructions.

In Colbert’s second ground, he claims that the trial court failed
to conduct an ER 404(b) weighing analysis before deciding upon the
motion for severance and failed to provide sufficient limiting
instructions. As ruled by the trial court, an ER 404(b) analysis is just
one factor in deciding whether counts should be severed.
Furthermore, the trial court’s use of the standard pattern instruction
that directed the jury to try each count separately sufficiently
instructed the jury.

A. An ER 404(b) weighing analysis is not required

deciding upon the motion for severance.

The trial court recognized that the evidence was not cross-

admissible and this generally did favor severance. 2/3/05 RP 108.

Although this factor weighs in favor of severance, since that was the
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only factor that the trial court found weighed in favor of severance that
should not automatically result in severance of the counts.

With regard to cross admissibility, evidence of
another crime is not admissible to prove identity under
ER 404(b) unless the method of both is so unique that
the proof that an accused commitied one of them
creates a high probability that he committed the other.
Whether or not the method of committing the five
crimes in this case was sufficient to constitute such a
"“modus operandi" as to make the crimes cross
admissible, severance is not necessarily mandated
even if they were not so related. The fact that separate
counts would not be cross admissible in separate
proceedings does not necessarily represent a sufficient
ground to sever as a matter of law.

State v. Kalakosky, 121 Wn.2d 525, 852 P.2d 1064 (1993) citing

State v. Bythrow, 114 Wn.2d 713, 720, 790 P.2d 154 (1990).

Since lack of cross-admissibility does not provide sufficient
grounds to sever by itself, the trial court properly considered this
issue in relation to the other factors.

Washington case law regarding motion to sever supports the
conclusion that the trial court did not abuse its discretion.

In State v. Kalakosky, 121 Wn.2d 525, 852 P.2d 1064 (1993),

the defendant was charged with four counts of rape and one count of
attempted rape of sexual offenses. They occurred on separate dates
and times and involved completely separate victims. They were tried

together. In evaluating the severance, the Supreme Court gave a
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synopsis of each of the counts. State v. Kalakosky, 121 Wn.2d at

537-8. They described each event occurring where the suspect wore

a dark ski mask, but the method of offenses differed. The court

characterized the differences:

In the present case, it was not a particularly
complicated task to keep the testimony and evidence of
the five crimes separate. Each victim described quite a
different episode even though there was much in the
rapist's methods that was the same.

State v. Kalakosky, 121 Wn.2d at 537. The court went on to describe

that the offenses were not cross-admissible under ER 404(b). Even

so, the Supreme Court found that the denial of severance of these

cases was proper.

Defendants seeking severance must not only
establish that prejudicial effects of joinder have been
produced, but they must also demonstrate that a joint
trial would be so prejudicial as to outweigh concemn for
judicial economy." Given that the crimes were not
particularly difficult to "compartmentalize", that the
State's evidence on each count was strong, and -that
the trial court instructed the jury to consider the crimes
separately, we conclude that the trial court was well
within its broad discretion in finding that the potential
prejudice did not outweigh the concern for judicial

economy.

State v. Kalakosky, 121 Wn.2d at 539.

Of all the reported Washington cases, Kalakosky appears to

have the factual circumstance most similar to the facts of the present
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case since there were multiple counts of rape where the different
events could be compartmentalized for the jury to decide each case
separately.

Thus, the trial court was not required to complete an ER
404(b) analysis before ruling on severance. To the extent that it was
considered by the trial court, the court ruled that the evidence was not

cross-admissible. 2/3/05 RP 108. And the trial court evaluated this in

light of the remaining factor as done in Kalakosky.

B. The trial court sufficiently directed the jury to try each
count separately.

The trial court properly instructed the jury to consider each
count separately by use of the standard instruction.
A separate crime is chargéd in each count. You

must decide each count separately. Your verdict on
one count should not control your verdict on any other

count.
See Appendix B, Instruction No 18. WPIC 3.01.

The use of instructions is recognized as the proper method for
instructing the jury so that the counts may be properly joined. State v.

Cotten, 75 Wn. App. 669, 688, 879 P.2d 971 (1994) rev. denied 124

Wn.2d 1004 (1995).
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Furthermore, a jury is presumed to follow the trial court's

instructions as to the law. State v. Stein, 144 Wn.2d 236, 247, 27

P.3d 184 (2001). Thus, the jury was properly instructed to try the
counts separately and not consider facts from one count in deciding
the other.

Thus, Colbert’s claim that the jury was insufficiently instructed
fails.
V. CONCLUSION

For the foregoing reasons, Colbert's personal restraint petition

must be denied.

DATED this /274 day of June, 2008.
SKAGIT COUNTY PROSECUTING ATTORNEY

By: C@\j /é/é\_____——
ERIK PEDERSEN, WSBA#20015

Deputy Prosecuting Attorney
Skagit County Prosecutor’'s Office #91059

DECLARATION OF DELIVERY
|, Karen R. Wallace, declare as follows:
| sent for delivery by; [ ]United States Postal Service; [ JABC Legal
Messenger Service, a true and correct copy of the document to which this
declaration is attached, to: Bobby Darrell Colbert, addressed as P.O. Box 6900
Florence, AZ 85232. | certify under penalty of perjury under the laws of the State of
Washington that the foregoxng is true and correct. Executed at Mount Vernon,

Washington this _{ %7%7 day of June’2008. /
Lk

A R

KAREN'R. WALLACE, DECLARANT
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE

IN THE MATTER OF THE )
PERSONAL RESTRAINT ) No. 61160-7-I
OF: )

) ORDER OF DISMISSAL
BOBBY COLBERT, )

)

)

Petitioner.

Bobby Colbert was convicted by jury verdict of one count of rape in the third
degree and one count of rape in the second degree in Skagit County No. 04-1-
00497-6. Colbert appealed his rape convictions to this court, which affirmed in

State v. Colbert, No. 56298-3-. The case was mandated on May 1, 2007.

Colbert now files this personal restraint petition contending his rape
convictions should be set aside because (1) the attorney appointed to represent
Colbert on appeal was ineffective for failing to raise all possible issues and (2) the
trial court should have severéd the rape counts for trial. To prevail here, however,
Colbert must establish either (1) actual and substantial prejudice arising from

constitutional error, or (2) nonconstitutional error that inherently results in a

“complete miscarriage of justice.” In re Pers. Restraint of Cook, 114 Wn.2d 802,

803, 792 P.2d 506 (1990); In re Pers. Restraint of Hews, 99 Wn.2d 80, 88, 660

P.2d 263 (1983).

As to Colbert’s claim of ineffective assistance of appellate counsel,
Colbert's assertions are too conclusory to demonstrate that he was prejudiced by

counsel's performance. In Washington, the Strickland’ test is used for

' Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).




No. 61160-7-I

Page 2

determining the effectiveness of counsel. To satisfy this two-pronged test, a
defendant bears the burden of proving both that counsel's performance was
deficient and that the deficiency prejudiced the defense. Strickland, 466 U.S. at

687; State v. Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987). To prevail

on an appellate ineffectiveness claim, an appellant “must show the merit of the
underlying legal issues his appellate counsel failed to raise or raised improperly and

then demonstrate actual prejudice.” In re Pers. Restraint of Lord, 123 Wn.2d 296,

314, 868 P.2d 835 (1994). -

Colbert argues that his appellate coun_sel was ineffective for failing to raise
certain claims of prosecutorial misconduct and instructional error. Colbert points
out that he raised timely objections to the alleged errors in the trial court. But
Colbert must do more than simply allege that counsel failed to raise certain issues,
even if they were adequately preserved, to prevail on a claim of ineffective

assistance of appellate counsel. See State v. McFarland, 127 Wn.2d 322, 334, 899

P.2d 1251 (1995). Courts indulge in a strong presumption that counsel's

performance was effective. State v. Brett, 126 Wn.2d 136, 198, 892 P.2d 29

(1995). To rebut that presumption, it is not enough to show that counsel failed to

raise every conceivable issue. In re Pers. Restraint of Frampton, 45 Wn. App.

554, 562 n.8, 726 P.2d 486 (1986). Nothing here suggests that the outcome of

Colbert's appeal would have been any different had counsel raised the omitted

issues.



No. 61160-7-1
Page 3

In sum, Colbert’s claims are not supported by the record, citation to pertinent
authority, or meaningful analysis. Unsupported or vague assertions are not
sufficient to command judicial consideration and discussion in a personal restraint

proceeding. In re Pers. Restraint of Rice, 118 Wn.2d 876, 886, 828 P.2d 1086

(1992). Because Colbert has not established either prong of the test for ineffective
assistance, the claim fails.

As to the severance claim, Colbert contends that the trial court improperly
failed to give him separate trials on the rape charges. According to Colbert, “[t]he
trial court did not conduct an ER 404(b) analysis which is required on the record,
nor did the jury receive a limiting instruction which is also -required[.]” However,
this court considered and rejected essentially the same claims in Colbert’s direct
appeal. A personal restraint petitioner may not renew an issue that was resolved

on direct review. In re Pers. Restraint of Gentry, 137 Wn.2d 378, 388, 972 P.2d

1250 (1999). “An issue is considered raised and rejected on direct appeal if the

same ground presented in the petition was determined adversely to the petitioner

on appeal and the prior determination was on the merits.” In re Pers. Restraint of
Davis, 152 Wn.2d 647, 671 n.14, 101 P.3d 1 (2004). Nor can a petitioner simply
revise a previously rejected argument by alleging different facts or by asserting

different legal theories. In re Pers. Restraint of Lord, 123 Wn.2d 296, 329, 868

P.2d 835 (1994).

Colbert also appears to argue that the evidence presented at his trial was

insufficient to convict him of the rape charges. But this court, in Colbert’s direct
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appeal, found the evidence was sufficient to sustain his second degree rape
conviction. In addition, there was sufficient evidence to convict Colbert of third
degree rape.

In reviewing a sufficiency challenge, the test is whether, after viewing the
evidence in a light most favorable to the State, any rational trier of fact could
have found the essential elements of the crime beyond a reasonable doubt.

State v. Green, 94 Wn.2d 216, 221, 616 P.2d 628 (1980). “When the sufficiency

of the evidence is challenged in a criminal case, all reasonable inferences from

the evidence must be drawn in favor of the State and interpreted most strongly

against the defendant.” State v. Salinaé. 119 Wn.2d 192, 201, 829 P.2d 1068
(1992).

Here the State presented evidence that Colbert engaged in sexual
intercourse with the eighteen-year-old victim of the third degree rape charge.
The victim testified that Colbert pulled her pants down while the two of them were
in the back seat of a car and put his penis in her vagina. The victim stated that
she repeatedly told Colbert “no” during the incident. Determinations regarding
the persuasiveness of the evidence are left to the trier of fact. State v. Ong, 88
Wn. App. 5§72, 579, 945 P.2d 749 (1997). The evidence presented was sufficient

to convict Colbert of third degree rape. See RCW 9A.44.060(1)(a).
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Now, therefore, it is hereby

ORDERED that the personal restraint petition is dismissed under

RAP 16.11(b).

.14,]
Donethis (¢ dayof 6{}4&3, : , 2008.

N, /-C-ﬂ

Acting Ghief Judge /7
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION |

(¥

IN THE MATTER OF THE ) No.66284-8- £ 2o

PERSONAL RESTRAINT OF: ) 3 92T
) CERTIFICATE OF FINALITY ~E5%
) = 2o

BOBBY DARRELL COLBERT, )  Skagit County ™ g‘é
) W =<
) Superior Court No. 04-1-00497-6 ‘"“’

Petitioner. )

)

THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in
and for Skagit County.
This is to certify that the order of the Court of Appeals of the State of Washington,

Division |, filed on November 17, 2010, became final on December 29, 2010.

C: Bobby Colbert

IN TESTIMONY WHEREOF, |
have hereunto set my hand
and affixed the seal of

sald Court at Seattle, this 29th
day of December, 2010.

Court of Appeals, State of
Washington Division |




IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE

In the Matter of the Personal

Restraint of: No. 66284-8-1

RESTRAINT PETITION

)
)
)
BOBBY DARRELL COLBERT, ) ORDER DISMISSING PERSONAL
)
)

Petitioner. )

)

Bobby Colbert filed this personal restraint petition on or about October 21
2010. He challenges the judgment and sentence entered after a jury found him guilty
of second degree rape and third degree rape in Skagit County No. 04-1-00497-6.
This court affirmed Colbert's conviction in State v. Colbert, noted at 134 Wn. App.
1007 (2006), review denied, 160 Wn.2d 1004 (2007). Colbert’s conviction became
final on May 30, 2007, when the mandate issued. See RCW 10.73.080(3)(a).

Absent a valid exemption, an appeilate court will not consider a personal
restraint petition filed more than one year after entry of a facially valid judgment and
sentence by a court with competent jurisdiction. RCW 10.73.090; RCW 10.73.100; In

re Pers, Restraint of McKiearnan, 165 Wn.2d 777, 781, 203 P.3d 375 (2009).

Because Colbert fails to satisfy his burden of demonstrating that this collateral attack

is timely, the petition is dismissed. See In re Pers. Restraint of Quinn, 154 Wn. App.

816, 226 P.3d 208, 216 (2010).
Colbert alleges that the trial court erred in denying his motion to sever the rape
counts for trial. But he does not allege, much less demonstrate, that his judgment

and sentence is facially invalid or that the court lacked jurisdiction. Nor does he
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demonstrate that his claim falls within any of the exceptions to the one-year time bar
set forth in RCW 10.73.100. And, in any event, this court rejected an essentially
identical claim in Colbert’s direct appeal. See In re Pers. Restraint of Lord, 123
Wn.2d 296, 303, 868 P.2d 835 (1994) (appellate court will generally not review

issues that were raised and rejected on direct appeal).!

In summary, Colbert has failed to satisfy his burden of demonstrating that the

petition is timely under RCW 10.73.090. Accordingly, the petition must be dismissed.

Now, therefore, it is hereby

ORDERED that the personal restraint petition is dismissed under RAP
16.11(b).

e
Done this_|F _day of November, 2010.

Acting Chief Judge

9g :6 WY L1 AONDIBZ

1 This court declined to consider the identical issue when Colbert raised it in a prior
personal restraint petition. See No. 61160-7-I.
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KAGIT_COUNTY, WASH
- FILED

FEB 8- 2005

NANCY K, SCOTT, CO. CLERK
By: .

SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR SKAGIT COUNTY.

STATE OF WASHINGTON
- Plaintiff,
vs. No. 04-1-00497-6

BOBBY D. COLBERT

Defendants,

INSTRUCTIONS OF THE COURT

Submitted to the jury this__& ~_ day of February, 2005.

el Oond

JUDGE

Rejr



INSTRUCTION NO. ___{
It is you'r.duty to determine which facts have been proved in this case from the
evidence produced in court. - It also is your duty to accept the law from the court,

regardless of what yO'U personally believe the law is or ought to be. You are to apply the

law to the facts and in this way decide the case.

The order in which these instructions are given has no significance as to their
relative importance. The attorneys nja,y properly discuss any specific instructions they

think are particularly significant. You should consider the instructions as a whole and

- should not place undue empﬁasis on any particular instructions br part thereof.

"A charge has been made by the prosecuting attormey by filing a document, called
an information, informing the defendant of the charge. You ars not to consider the filing of
the inforrna{idn or its contents as proof of the matters charged.

The only evidence you are-to-consider consists of the testimony of witnesses and
the exhibits admitted into evidence.. It has been my duty to rule on the admissibility of
evidence. You must not concern yourselves with the reasons for these rulings.- You will
diéregard any evidence that either was not admitted or that was stricken by the court. You
will not be provided' with a written copy of testimony during your deliberations. Any
exhibits-admitted into evidence will go to the jury room with you during your deliberations.

In determining whether any proposition has been prqved',' you should consider all of
thé evidence introduced by all parties bearing on the question. Every partylis entitled to
the benefit of the evidence whether produced by that party or by another party.

You are .the sole judges of the credibility of the witnesses and of what weight is to
be given to the testimori‘y of each. In considering the testimony of any witness, you may

take into account the opportunity and ability of the witness to observe, the witness’



'mem“ory aﬁd manner.while testifying, .any interest, bias or prejudice the witnessmay' have,
the r_easonableheés of the testimony of the witness considered in light of all the' evidence,
and any other factors that bear on believability and wéight‘

The attorneys' remarks, statements,land arguments are intend'ed to help 'you
understand the evidence and apply the law. They are not evidence. Disregard any
remark, sfcatemerit, or argument that is not supported by the evidence or the law as stated
by the court.

" The attorneys ‘have the right and duty to make any objections which they deem
appropriate. These objections should not influence you, and you should make- no
assumptions because of objections by the attorneys.

The law does not permit me to comment on the evidence in any way. A judge
cémments'von the ve\vid.‘ence' if the judge indica’tes. by words or conduct, a personal opinion
as to the weight or believability of the testimony of a witness or of other evidence.
Although | have not intentionally done so, if it appears to you that | have made a comment
during the trial or in giving these instructions, you must disregard the apparent comment
~.entirely. | |

You have nothing whatever to do with any punishment that may be imposed in
case of a violation of the law. The fact that punishment may follow convictior_'l cannot be
considered by you except insofar as it may tend to make you careful.

You are-officers of the court and must act impartially and with an eamest desire to
determine and declare the proper verdict, Throughout your deliberation; you will permit

neither sympathy nor prejudice to influence your verdict.



INSTRUCTIONNO. _o2
E '_ As jurors, you have a ddty to discuss the case with one another and to deliberate in
an effort to reach a un'animoﬁé -Qerdicf. Each of you must decide the case for yourself, but
only after you consider the evidence impartially. with your fellow jurors. During your
deliberations, 'you Should not hesitate to re-examine your own views and change your
opinion if you become convinced that it is wrong. However, you should not change your
honest belief as to the weight or. .éffect of the evidence solely because of the opinions of

your fellow jurors, or for the mere purpose of returning a verdict.



INSTRUGTION NO,_J__

The defendant has entered a plea of not guilty. That plea puts in issue ‘every
element of the crime charged. The state is the plaintiff and haé the burden of proving each
element of tlﬁe4crime beyond a reasonable doubt. The defendant has no burdeln of proving
that a reasonable doubt exists. |

A defendant is presumed innocent. This presumption continues throughout the
entire trial unless during your deliberations you ﬂnd it has been overcome by the evidence
be"yond a reasonable doubt.

A reasonable doubt is one for which a reason exists and may arise from the
evidence or lack of evidence. Proof beyond a reasonable doubt is proof that leaves you

firmly convinced of the defendant's guilt. There are very few things in this world that we

. know with absolute certainty, and in criminal cases the Jaw does not require proof that

overcomes every doubt. If, based upon your consideration of the evidence, you are firmly
convinced that the defendant is guilty of the crime charged, you must find him guilty. If on
the other-hand, you think there is a real possibility that he is not guilty, you must give him

the benefit of the doubt and find him not guilty.



INSTRUCTION NO. i
Evidence may be either‘“direct or cirwmsténtial.' Direct evidence is that given by a
_witness who testiﬂes c'onceniingfacis that he or.she has .directly observed or pe';ceived
through the senses. Circumstaﬁtial evidence is evidence of facts or circumstances from

which the existence or nonexistence of other facts may be reasonably inferred: from

~common experience. The law makes no distinction between the weight to be given to

either direct or circumstantial evidence. One is not necessarily more or less valuable than

the other.



INSTRUCTIONNO. __ 5
A witness who has sbécial fraining, educatiohl or experience in a particulal; science,l
profession or calling, may be aflowed to express an opinion in additidn to giving testimony
as to facts. You are not bound, howe\)er. by such an opinion. [n determining the credibility
and weight to be given such opinion evidence, you may consider, among other things the
education, training, experience, knowledge and ability of that witness, the reasons given
for the opinion, the sources of the witness' information, together with the factors already

given you for evaluating the testimony of any other witness.



INSTRUCTION NO. __6

You -may give -such weight and credibility to any alleged out-of-court

statement of the defendant as you see fit, taking into’ consideration the surrounding

circumstances. ©



INSTRUCTION NO.__ 7

A person commits the crime of rape in the third. degree when that person engages
in sexual intercourse with another person not married to the perpetrator where the victim
did not consent to sexual intercourse With the perpetrator, and such lack of consent was

clearly expressed by the victim's words or conduct.



INSTRUCTIONNO. &

To convict the defendant of the crime of rape in the third degree as charged in
Count i, each of the following elements of the crime must be proved beyond a reasonable
doubt:

(1) Th'ét' on or about'the_izgth day of November, 2003, the defendant engaged in
sexual intercourse with Brandi L. Jdn_és;

(2)  That Brandi L. Jones was not married to the defendant,

(3) That Brandi L. \‘Jto.nes did not consent to sexual intercourse with the
defendant and-such lack of consent was clearly'expressed by words or conduct‘; and

(4)  That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond
a reasonable doubt, then it will be your duty to return & verdict of quilty.
On the other hand, if, after weighing all the evidence, you_have a reasonable doubt

as-to any one of these elements, then it will be your duty to return a verdict of not guilty.



INSTRUCTION NO. q

_Sexual intercourse means that the sexual organ of the male
enteéred and penetrated the. sexual organ of the female and occurs

upon any penetration, however slight.



INSTRUCTION NO. __ /4
{ ) Married means one who is legally married to another, but does not include a
person who is living separate and apart from his or her spouse and who has filed in court

for legal separation or for dissolution of the marriage.



]

INSTRUCTION NO. . //

Consent means that at the time of the act of sexual intercourse there are actual

words or conduct indicating freely given agreement to have sexual intercourse.



INSTRUCTION NO: __/42
. . A person commits the crime of rape’in the second degree when that person

'engages in sexualintercourée with another person by forcible compuision.



INSTRUCTION NO. __ /3

To convict the defendant of.the crime of rape in the second degree as charged in
Count Il; each of the following elements of the crime must be proved beyond a
reasonable doubt: | |

(1) " That on or about the 1.8th day of March, 2004, the defendant engaged in
sexual intercouée with Kelly L. Peterson; and |

(2) Tiwat the 'sexual intercourse occurred by forcible compuilsion; and

(3).- Thatthe acts ocqur:red in the State of Wéshihgton.

If you find'from.the evidence that each of these elements has béen proved beyond
a reasonable doubt, then it will be your duty to retumn a verdict of guilty.

On th'é other. hand, if‘;.after weighing all of the evidence, you have a reasonable
doubt as. to any one of these elements, then it.will be your duty to return a verdict of not

guilty.



INSTRUCTIONNO.,_//_

Consent means that at the time of the act of sexual intercourse there are actual

words or conduct indicating freely given agreement to have sexual intercourse.



INSTRUCTION NO. _/42

. ~ A person commits-the crime of rape in the -second degree when that person

engages in sexual-intercourise with another person by forcible compuision.



INSTRUCTION NO. __/3

To convict the defendant of.the crime of rape in the second degree as charged in
Count ll; each of the following elements of the crime must be proved beyond a
reasonable doubt: -

(1) | That on or about the 18th day of March, 2004, the defendant engaged in
sexuél intercouée with Keliy L. Péterson; and |

(2) Ti'uat the 'sexual intercourse occurred by forcible compulsion; and

(3):  Thatthe acts occurred in the State of Washington.

if you ﬁnd'fronﬁhe evidence that each of these elements has been proved beyond
a reasonable -doubt, then it will be your duty to retum a verdict of guilty.

On th'é~ other.hand, if;_after weighing all of the evidence, you have a reasonable
doubt as to any one of these elements, then it. will be your duty to return a verdict of not

guilty.



INSTRUCTION NO. . /4
" Forcible - compulsion mea'ns physical force which overcomes resistance. or a

threat, express or implied, that-places -a person in fear of death or physical injury to

oheéélf or' é'nothe;r person or.in fear of being kidnapped or that another person will be

kidnapped.



INSTRUCTION NO. _ /5~
Consent Is a defense-to a charge of rape in the second degree. This defense

must be established by a preponderance of the evidence. Preponderance of the

evidence means that you must be persuaded, considering.all the evidence in the case,

that it is more probably true than not true. [f you find.that the defendant has.established

this defense, it will be your duty to retum a verdict of not guilty.



INSTRUCTION NO. /6

"If you are not satisfied beyond a reasonable doubt that the defendant is
guilty of the crime charged, the défendant may be found guilty of any lesser crime,
the commission of which is necessarily included in the crime charged, if the
~ evidence is sufficient to establish the defendant's guilt of such lesser crime beyond
a reasonable doubt.

The crime of Rape in-the Second Degree necessarily includes the lesser
crime of Rape in the Third Degree.

When a crime has been proven against a person and there exists a
reasonable doubt as to which of two or more degrees that person is guilty, he or
she shall _be-ccnyicted only of the lowest degree. .



INSTRUCTIONNO. __77

To convict the defendant of the crime of Rape in the Third Degree, each of
the following elements of the crime must be proved beyond a reasonable doubt;

(1) That on or about the 18th day of March, 2004, the defendant engaged in
sexual intercourse with -Kelly-Peterson;

(2) That Kelly Peterson was not married to the defendant;

(3) That Kelly Peterson did not consent to sexual intercourse with the :

defendant and such lack of consent was clearly expressed by words or conduct;
and :
_ (4) That the acts occurred in the State of Washington.

If you find. from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a °

reasonable doubt as to any one of these elements, then it will be your duty to
return a verdict.of not guilty. ' '



INSTRUCTION NO. _ ./f.

A,"séparate crime. is charged in each count. You must decide each count

separately. Your verdict on one count should not control your verdict on any-other count.



INSTRUCTIONNO. __ /9 _

Upon retiring to:the jury room for your deliberation of this case, your first
duty is to seiec;t a foréperson. It is his or her duty to see that discussion is carried
on in a sensible and orderly fashion, that the issues submitted for your decision are
fully and fairly discussed, and that every juror has an opportunity to be heard ‘and
to participate in the deliberations upon each question before the jury.

| You will be furnished with afl of the exhibits admitted in evidence, these
instructions, and three Verdict Forms, A, B and C.

When completing the Verdict Forms, you will first consider the crime of
Rape in the Third Degree as charged in Count I. If you unanimously agree on a
verdict, you must fill in the blank provided in Verdict Form A the words "not guilty"
dr‘the-word "guilty", according to the decision you reach. Iif yoU cahnot agree on a
verdict, do not fill in the blank provided in Verdict Form A.

You will next consider the crime of Rape in the Second Degree as charged
in Count . If you unanimoﬁsly agree on a verdict, you must fill in the blank
providéd in Verdict Form B the words "not guilty" or the word "guilty", according to
the decision you reach. If you cannot agree on a verdict, do not fill in the blank
provided in Verdict Form B.

If you find the defendant guilty on Verdict Form B, do not use Verdict Form
C. If you find the defendant not guilty of the crime of Rape in the Second Degrée.
or if after full and careful conside.ration of the evidence you cannot agree on that
crime, you will consider the lesser crime of Rape in the Third Degree. If you
unanimously agree on a verdict, write in Verdict Form C the words "not guilty" or
the word "guilty"; according to thé decision you reach. If you cannot agree on a

verdict, do not fill in the blank provided in Verdict Form C.



If you find the defendant guilty of the crime of Rape but have a reasonable

doubt as to which of two degrees of that crime the defendant is guilty, it is:your

. ‘duty to find the defendant not guilty on Verdict Form.B and to find the defendant

guilty of the lesser included crime of Rape in the Third Degree on Verdict Form C.
Since this is a criminal case, each of you must agree for you to returh a

verdict. When all of you have so agreed, fill in the proper form of verdict or

verdicts to express your decision. The fofeperson will sign it and notify the Béiliff, ,

who will conduct you into court to declare your verdict.
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IN THE SUPERIOR COURT OF THE STATE OF
WASHINGTON FOR SKAGIT COUNTY

STATE OF WASHINGTON NO. 04-1-00497-6

V8.

BOBBY D. COLBERT,

Plaintiff, DEFENDANT'S PROPOSED

JURY INSTRUCTIONS

Defendant.

COMES NOW the Defendant, BOBBY D. COLBERT, by and through counsel,

GLEN C. HOFF, Chief Deputy Public Defender and proposes the attached Jury

Instructions in the above-captioned cause.

DATED this _ 2—_ day of February 2005.

DEFENDANT’S PROPOSED

SKAGIT COUNTY PUBLIC DEFENDER

%/y///

WSBA #24645

JURY INSTRUCTIONS OIE;i,G/fUIAL

SKAGIT COUNTY PUBLIC DEFENDER

121 BROADWAY
MOUNT VERNON, Wa 98273
(360) 336-9405



INSTRUCTION NO.

The defendant has entered a plea of not guilty, which puts in issue every
element of the crime charged. The State, as plaintiff, has the burden of proving
each element of the crime beyond a reasonable doubt. The defendant has no
burden of proving that a reasonable doubt exists.

A defendant is presumed innocent. This presumption continues throughout
the entire trial uniess you find during your deliberations that it has been overcome
by the evidence beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists and may arise from the
evidence or lack of evidence. A reasonable doubt is a doubt that would exist in the
mind of a reasonable person after fully, fairly, and carefuily considering all of the
evidence or lack of evidence.

WPIC 4.01 A



INSTRUCTION NO.

As jurors, you have the duty to discuss the case with one another and to
deliberate in an effort to reach a unanimous verdict. Each of you must decide the
case for yourself, but only after you consider the evidence impartially with your
fellow jurors. During your deliberations, you should not hesitate to reexamine your
own views and change your opinion if you become convinced that it is wrong.
However, you should not change your honest belief as to weight or effect of the
evidence solely because of the opinions of your fellow jurors, or for the mere
purpose of returning a verdict.

WPIC 1.04



INSTRUCTION NO.

You may give such weight and credibility to any alleged out-of-court
statement of the defendant as you see fit, taking into consideration the surrounding
circumstances.

WPIC 6.41



INSTRUCTION NO.

You are the sole judges of the credibility of the witness and of what weight
is to be given the testimony of each. In considering the testimony of any witness,
you may take into account the opportunity and ability of the witness to observe, the
witness' memory and manner while testifying, any interest, bias, or prejudice the
witness may have, the reasonableness of the testimony of the witness considered
in light of all the evidence, and any other factors that bear on believability and
weight.

WPIC 6.01



INSTRUCTION NO.

If you are not satisfied beyond a reasonable doubt that the defendant is
guilty of the crime charged, the defendant may be found guilty of any lesser crime,
the commission of which is necessarily included in the crime charged, if the
evidence is sufficient to establish the defendant's guilt of such lesser crime beyond
a reasonable doubt.

The crime of Rape in the Second Degree necessarily includes the lesser
crime of Rape in the Third Degree.

When a crime has been proven against a person and there exists a
reasonable doubt as to which of two or more degrees that person is guilty, he or
she shall be convicted only of the lowest degree.

WPIC 4.11



INSTRUCTION NO.

be your duty to return g verdict of guilty
On the other hand, jf after Weighing a) the vidence, You have 4
reasonabie doubt as to any one of these elements, then it wiy be your duty to
return g verdict of not guitty.

Wpic 42,02



INSTRUCTION NO.
Consent means that at the time of the act of sexual intercourse there are

actual words or conduct indicating freely given agreement to have sexual
intercourse.

wpic 45.04



INSTRUCTION NO.
A separate crime is charged in each count. You must decide each count

separately. Your verdict on one count should not control your verdict on any other
count.

WPIC 3.01



INSTRUCTION NO.

Forcible compulsion means physical force which overcomes resistance, or
a threat, express or implied, that places a person in fear of death or physical injury
to oneself or another person in fear of being kidnapped or that another person will
be kidnapped.

wpic 45.03



INSTRUCTION NO.
Married means one who is legally married to another, but does not include a

person who is living separate and apart from his or her spouse and who has filed
in court for legal separation or for dissolution of the marriage.

wpic 45.06



INSTRUCTION NO.

Upon retiring to the jury room for your deliberation of this case, your first
duty is to select a foreperson. It is his or her duty to see that discussion is carried
on in a sensible and orderly fashion, that the issues submitted for your decision are
fully and fairly discussed, and that every juror has an opportunity to be heard and
to participate in the deliberations upon each question before the jury.

You will be furnished with all of the exhibits admitted in evidence, these
instructions, and three Verdict Forms, A, B and C.

When completing the Verdict Forms, you will first consider the crime of
Rape in the Third Degree as charged in Count I. If you unanimously agree on a
verdict, you must fill in the blank provided in Verdict Form A the words "not guilty”
or the word "guilty", according to the decision you reach. If you cannot agree on a
verdict, do not fill in the blank provided in Verdict Form A.

You will next consider the crime of Rape in the Second Degree as charged
in Count Il. If you unanimously agree on a verdict, you must fill in the blank
provided in Verdict Form B the words "not guilty" or the word "guilty", according to
the decision you reach. If you cannot agree on a verdict, do not fill in the blank
provided in Verdict Form B.

If you find the defendant guilty on Verdict Form B, do not use Verdict Form
C. If you find the defendant not guilty of the crime of Rape in the Second Degree,
or if after full and careful consideration of the evidence you cannot agree on that
crime, you will consider the lesser crime of Rape in the Third Degree. If you
unanimously agree on a verdict, write in Verdict Form C the words "not guilty" or
the word "guilty”, according to the decision you reach. If you cannot agree on a

verdict, do not fill in the blank provided in Verdict Form C.

WPIC 155.00



If you find the defendant guilty of the crime of Rape but have a reasonable
doubt as to which of two degrees of that crime the defendant is guilty, it is your
duty to find the defendant not guilty on Verdict Form B and to find the defendant
guilty of the lesser included crime of Rape in the Third Degree on Verdict Form C.

Since this is a criminal case, each of you must agree for you to return a
verdict. When all of you have so agreed, fill in the proper form of verdict or
verdicts to express your decision. The foreperson will sign it and notify the bailiff,

who will conduct you into court to declare your verdict.

WPIC 155.00



INSTRUCTION NO.

Consent is a defense to a charge of Rape in the Second Degree. This
defense must be established by a preponderance of the evidence.

STATE V. CAMARA, 113Wn.2d 631, 781 p.2d 483 (1989)



INSTRUCTION NO.

Preponderance of the evidence means that you must be persuaded,
considering all the evidence in the case, that it is more probably true than not true.



IN THE SUPERIOR COURT OF THE STATE OF
WASHINGTON FOR SKAGIT COUNTY

STATE OF WASHINGTON,

V.

BOBBY COLBERT,

Plaintiff,

Defendant

No. 04-1-00487-6

VERDICT FORM A

We, the jury, find the defendant (write in “not guilty” or “guilty”)

of the crime of Rape in the Third Degree as charged in Count 1.

Foreperson

WPIC 180.01




IN THE SUPERIOR COURT OF THE STATE OF
WASHINGTON FOR SKAGIT COUNTY

STATE OF WASHINGTON,

V.

BOBBY COLBERT,

Plaintiff,

Defendant

No. 04-1-00497-6

VERDICT FORM B

We, the jury, find the defendant (write in “not guilty” or “guilty”)

of the crime of Rape in the Second Degree as charged in Count 2.

Foreperson

WPIC 180.01




IN THE SUPERIOR COURT OF THE STATE OF
WASHINGTON FOR SKAGIT COUNTY

STATE OF WASHINGTON, No. 04-1-00497-6
Plaintiff, VERDICT FORM C
V.

BOBBY COLBERT,

Defendant

We, the jury, having found the defendant not guilty of the crime of Rape in

the Second Degree as charged in Count i, or being unable to unanimously agree
as to that

charge, find the defendant of the crime of the lesser
write in “not guilty” or “guilty”)

included crime of Rape in the Third Degree.

Foreperson

WPIC 180.05




IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION | »
IN THE MATTER OF THE ) No. 66284-8-| £ 2.0
PERSONAL RESTRAINT OF: ) V. ger
)  CERTIFICATE OF FINALITY " 35
) = Za
BOBBY DARRELL COLBERT, )  Skagit County SR
) w 7 -
) Superior Court No. 04-1-00497-6 ”
Petitioner. )
)

THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in
and for Skagit County.

This is to certify that the order of the Court of Appeals of the State of Washington,

Division |, filed on November 17, 2010, became final on December 29, 2010.

c: Bobby Colbert

[N TESTIMONY WHEREOF, |
have hereunto set my hand
and affixed the seal of

salid Court at Seattle, this 29th
day of December, 2010.

Court of Appeals, State of
Washington Division |




IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE

In the Matter of the Personal

Restraint of: No. 66284-8-1

RESTRAINT PETITION

)
)
)
BOBBY DARRELL COLBERT, ) ORDER DISMISSING PERSONAL
)
)

Petitioner. )

)

Bobby Colbert filed this personal restraint petition on or about October 21
2010. He challenges the judgment and sentence entered after a jury found him guilty
of second degree rape and third degree rape in Skagit County No. 04-1-00497-6.
This court affirmed Colbert's conviction in State v. Colbert, noted at 134 Wn. App.
1007 (20086), review denied, 160 Wn.2d 1004 (2007). Colbert's conviction became
final on May 30, 2007, when the mandate issued. See RCW 10.73.090(3)(a).

Absent a valid exemption, an appellate court will not consider a personal
restraint petition filed more than one year after entry of a facially valid judgment and
sentence by a court with competent jurisdiction. RCW 10.73.090; RCW 10.73.100; In

re Pers. Restraint of McKiearnan, 165 Wn.2d 777, 781, 203 P.3d 375 (2009).

Because Colbert fails to satisfy his burden of demonstrating that this collateral attack

is timely, the petition is dismissed. See In re Pers. Restraint of Quinn, 154 Wn. App.

816, 226 P.3d 208, 216 (2010).
Colbert alleges that the trial court erred in denying his motion to sever the rape
counts for trial. But he does not allege, much less demonstrate, that his judgment

and sentence is facially invalid or that the court lacked jurisdiction. Nor does he



No. 66284-8-1/2

demonstrate that his claim falls within any of the exceptions to the one-year time bar
set forth in RCW 10.73.100. And, in any event, this court rejected an essentially
identical claim in Colbert’s direct appeal. See In re Pers. Restraint of Lord, 123
Wn.2d 296, 303, 868 P.2d 835 (1994) (appellate court will generally not review

issues that were raised and rejected on direct appeal).’

In summary, Colbert has failed to satisfy his burden of demonstrating that the

petition is timely under RCW 10.73.090. Accordingly, the petition must be dismissed.

Now, therefore, it is hereby
ORDERED that the personal restraint petition is dismissed under RAP
16.11(b).

N
Done this_|F day of November, 2010.

e.

Acting Chief Judge

9g 6 WY L1 AONOIOZ

1 This court declined to consider the identical issue when Colbert raised it in a prior
personal restraint petition. See No. 61160-7-I.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION | o
, 2 23
-
IN THE MATTER OF THE ) No.66284-8-1 = 2o
PERSONAL RESTRAINT OF: ) v 9er
)  CERTIFICATE OF FINALITY ” <30
) = '_10
BOBBY DARRELL COLBERT, ) Skagit County T =5
) % %
) Superior Court No. 04-1-00497-6 =
Petitioner. )
)

THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in
and for Skagit County.

This is to certify that the order of the Court of Appeals of the State of Washington,

Division I, filed on November 17, 2010, became final on December 29, 2010.

C: Bobby Colbert

IN TESTIMONY WHEREOF, |
have hereunto set my hand
and affixed the seal of

said Court at Seattle, this 28th
day of December, 2010.

Court of Appeals, State of
Washington Division |



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE

In the Matter of the Personal

Restraint of: No. 66284-8-

RESTRAINT PETITION

)
)
)
BOBBY DARRELL COLBERT, ) ORDER DISMISSING PERSONAL
)
)

Petitioner. )

)

Bobby Colbert filed this personal restraint petition on or about October 21
2010. He challenges the judgment and sentence entered after a jury found him guilty
of second degree rape and third degree rape in Skagit County No. 04-1-00497-6.
This court affirmed Colbert's conviction in State v, Colbert, noted at 134 Wn. App.
1007 (2006), review denied, 160 Wn.2d 1004 (2007). Colbert's conviction became
final on May 30, 2007, when the mandate issued. See RCW 10.73.090(3)(a).

Absent a valid exemption, an appellate court will not consider a personal
restraint petition filed more than one year after entry of a facially valid judgment and
sentence by a court with competent jurisdiction. RCW 10.73.090; RCW 10.73.100; In
re Pers. Restraint of McKiearnan, 165 Wn.2d 777, 781, 203 P.3d 375 (2009).

Because Colbert fails to satisfy his burden of demonstrating that this collateral attack
is timely, the petition is dismissed. See In re Pers. Restraint of Quinn, 154 Wn. App.
816, 226 P.3d 208, 216 (2010).

Colbert alleges that the trial court erred in denying his motion to sever the rape
counts for trial. But he does not allege, much less demonstrate, that his judgment

and sentence is facially invalid or that the court lacked jurisdiction. Nor does he



No. 66284-8-1/2

demonstrate that his claim falls within any of the exceptions to the one-year time bar
set forth in RCW 10.73.100. And, in any event, this court rejected an essentially
identical claim in Colbert’s direct appeal. See In re Pers. Restraint of Lord, 123
Whn.2d 296, 303, 868 P.2d 835 (1994) (appellate court will generally not review

issues that were raised and rejected on direct appeal).'

In summary, Colbert has failed to satisfy his burden of demonstrating that the

petition is timely under RCW 10.73.090. Accordingly, the petition must be dismissed.

Now, therefore, it is hereby
ORDERED that the personal restraint petition is dismissed under RAP
16.11(b).

#N
Done this |7 day of November, 2010.

e.

Acting Chief Judge

9g 6 WY L1 ADNOIOZ

1 This court declined to consider the identical issue when Colbert raised it in a prior
personal restraint petition. See No. 61160-7-I.
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