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I. INTRODUCTION

Vulcan' accuses Traci Turner of asking this Court to disregard
arbitration law and promulgate a new public policy against arbitration in
employment actions. However, it is Vulcan that consistently ignores the
law. Throughout this case, Vulcan has repeatedly asserted that the court
should honor the public policy favoring arbitration above all. But public
policy disfavors arbitration unless the party seeking it can prove there is a
valid, enforceable arbitration agreement—a question presumptively for the
court, not the arbitrator. Turner’s unconscionability claims were also
issues for the court, not the arbitrator. Vulcan never met its burden of
showing the parties clearly and unmistakably delegated these questions to
the arbitrator. The superior court erred by failing to properly address and
resolve the merits of Turner’s unconscionability allegations. Res judicata
and collateral estoppel do not apply to a non-final order in a case
voluntarily dismissed without prejudice.

And Vulcan continues to disparage Turner, arguing she devoted
“extraordinary efforts to delay and obstruction”, > when what she actually
did was stand up for her rights (including the right to voluntarily dismiss

her claims in Turner I ).

“Vulcan” collectively refers to Vulcan, Inc., Paul and Jody Allen, and its separately-
represented executives Colliver and Macdonald, except where Colliver and Macdonald
made distinct arguments.

2 Resp. 1.



Vulcan’s arguments fly in the face of Washington courts’ clear
expressions of public policy upholding employees’ vindication of their
statutory rights. There is no support for the remanded attorney fee award
against Turner, an unrepresented former employee whom Vulcan hauled
into arbitration by way of an invalid, unconscionable agreement, then
subjected to a surprise fee award for claims it conceded arose out of a
common core of facts related to Turner’s statutory employment and wage
claims. Vulcan’s cross-appeal is frivolous.

Turner asks the Court to reverse the order compelling arbitration
and remand for trial, reverse the erroneously remanded fee award, affirm
Judge Heller’s Memorandum Opinion holding that the entire fee award is
void in violation of public policy, and grant attorney fees against Vulcan
for Turner’s prevailing in superior court and on appeal.

II. ARGUMENT IN REPLY/RESPONSE
TO CROSS-APPEAL

A. Vulcan Has Reversed The Initial Presumption: The Court, Not
The Arbitrator, Decides The Gateway Issue Whether There Is
A Valid Arbitration Agreement.

1. Contrary to Vulcan’s Mischaracterization, Public
Policy Disfavors Arbitration When No Valid
Arbitration Agreement Exists.

In analyzing an arbitration agreement, federal and state courts

agree that since “arbitration is a matter of contract”, “a party cannot be

required to submit to arbitration any dispute which he has not agreed so to



submit.” Hill v. Garda CL Nw., Inc., 179 Wn.2d 47, 52-53, (2013), cert.
denied, 134 S. Ct. 2821 (2014) (quoting Satomi Owners Ass'n v. Satomi,
LLC, 167 Wn.2d 781, 810 (2009) (quoting Howsam v. Dean Witter
Reynolds, Inc., 537 U.S. 79, 83, 123 S.Ct. 588, 154 L.Ed.2d 491 (2002)(all

internal quotation marks omitted)).

To that end, we have recognized our authority to decide * ‘gateway
dispute[s].” > [Satomi,] at 809 (quoting Howsam, 537 U.S. at
83...). These types of disputes go to the validity of the contract and
are preserved for judicial determination, as opposed to arbitrator
determination, unless the parties' agreement clearly and
unmistakably provides otherwise. See id.; see also Gandee v. LDL
Freedom Enters., Inc., 176 Wn2d 598 (2013)
Unconscionability is one such gateway dispute.

Hill, at 52-53 (invalidating labor agreement’s arbitration clause due to

pervasive substantively unconscionable terms);’ Weiss v. Lonnquist, 153

* Vulcan attempts to distinguish all the cases cited by Turner at pp. 25-31 of her Opening
Br., in one footnote, Resp. 20 n.10. Vulcan first argues without citation that those cases
“principally” apply the Washington Uniform Arbitration Act (UAA) and are not as
“meaningful” as “binding” U.S. Supreme Court cases applying the FAA, which Vulcan
charges Turner with “ignor[ing]”. /d. That is false. For example, Hill and Brown v. MHN
Government Servs., Inc., 178 Wn.2d 258, 262 (2013), among others, involve employment
arbitrations applying the FAA. In any event, the Washington and U.S. Supreme Courts
have explicitly recognized that the UAA is intended to “incorporate the holdings of the
vast majority of state courts and the law that has developed under the FAA”. Townsend v.
Quadrant Corp., 173 Wn.2d 451, 457 (2012). The U.S. Supreme Court quotes the UAA
in Howsam, at 85 (quoting Rev. UAA of 2000 §6, Cmt. 2, 7 U.L.A. 13 (Supp. 2002), and
BG Grp., PLC v. Republic of Argentina, 134 S.Ct. 1198, 1207, 188 L.Ed.2d 220 (2014).
The “separability” doctrine outlined in Prima Paint Corp. v. Flood & Conklin Mfg. Co.,
388 U.S. 395, 87 S.Ct. 1801, 18 L.Ed.2d 1270 (1967) is incorporated in the UAA §6(c)
(Washington’s RCW 7.04A.060(3)). The UAA takes into consideration U.S. Supreme
Court decisions under the FAA. UAA, 7 pt. 1A U.L.A. 1, prefatory note at 2-3 (2009).
Washington cases consult decisions under the FAA and UAA interchangeably. See, e.g.,
River House Dev. Inc. v. Integrus Architecture, P.S., 167 Wn. App. 221, 235 (2012)
(considering FAA and state law on issue of waiver of arbitration); Saleemi v. Doctor’s
Associates, Inc., 176 Wn.2d 368, 375 (2013) (relying on FAA and Washington law
regarding compelling arbitration). The Washington Supreme Court acknowledged U.S.
Supreme Court law in Hill, at 52-53: “Arbitration is a rapidly evolving dispute resolution



Wn. App. 502, 511 (2009) (threshold inquiry under both FAA and UAA is
whether the parties entered into a valid agreement to arbitrate); McKee v.
AT & T Corp., 164 Wn.2d 372, 404 (2008) (“Courts, not arbitrators,
decide the validity of arbitration agreements™).* The U.S. Supreme Court
recently affirmed that whether there is a valid arbitration agreement to
begin with is a “question of arbitrability” for the court:

On the one hand, courts presume that the parties intend
courts, not arbitrators, to decide what we have called
disputes about “arbitrability.” These include questions
such as “whether the parties are bound by a given
arbitration clause[]” .... Howsam ... [at] 84 ... ; accord,
Granite Rock Co. v. Teamsters, 561 U.S. 287, 299-300, 130
S.Ct. 2847, 177 L.Ed.2d 567 (2010) (disputes over “formation
of the parties' arbitration agreement” ... are “matters ... the
court must resolve” (internal quotation marks omitted)).’

method. The United States Supreme Court has weighed in several times in the recent past
.... These cases confirm an expansive interpretation of the Federal Arbitration Act ... to
occupy an increasingly significant role in the field of arbitration.” But our courts adhere
to their independent ability, authorized by the FAA, to apply Washington state law to
decide gateway disputes going to the validity of the contract. Hill, at 53 (citing Satomi,
Howsam, and Gandee v. LDL Freedom Enters., Inc., 176 Wn.2d 598 (2013)).

Vulcan also complains that Brown (where the court did not mention the UAA), fails to
address Prima Paint, which Vulcan declares to be “binding.” Apparently in contrast,
Vulcan argues Townsend “properly applied” Prima Paint and citing Buckeye Check
Cashing, Inc. v. Cardegna, 546 U.S. 440, 445, 126 S.Ct. 1204, 163 L.Ed.2d 1038
(2006)). It is unclear what Vulcan means by this. The absence of a citation to Prima Paint
in a Washington decision does not somehow make the Washington decision any less
binding. Moreover, Townsend is a state arbitration case applying the UAA, not the FAA;
following Vulcan’s reasoning, that fact would render Townsend less persuasive to the
Court than Hill, et al.

* (Citing Buckeye, 546 U.S. at 445).

5 The BP Grp. Court further explained:
On the other hand, courts presume that the parties intend arbitrators, not courts,
to decide disputes about the meaning and application of particular
procedural preconditions for the use of arbitration. ...These procedural

matters include claims of “waiver, delay, or a like defense to arbitrability[]” ...
[alnd ... satisfaction of “‘prerequisites such as time limits, notice, laches,



BG Grp., PLC v. Republic of Argentina, 134 S.Ct. 1198, 1206-07, 188
L.Ed.2d 220 (2014). See also Oxford Health Plans LLC v. Sutter, 133
S.Ct. 2064, 2068 n.2, 186 L. Ed. 2d 113 (2013) (questions of arbitrability
“‘include certain gateway matters, such as whether parties have a valid
arbitration agreement at all ... are presumptively for courts to decide’”;
court reviews arbitrator's determination of such matters de novo absent
clear and unmistakable evidence that parties wanted arbitrator to resolve
dispu‘[e).6 As the Ninth Circuit summarized:
“[Ulnlike the arbitrability of claims in general, whether the
court or the arbitrator decides arbitrability is an issue for
judicial determination unless the parties clearly and
unmistakably provide otherwise.” ... Thus, there is a
presumption that courts will decide which issues are
arbitrable.”
Goldman, Sachs & Co. v. City of Reno, 747 F.3d 733, 738 (9th Cir. 2014)
(quoting Oracle Am., Inc. v. Myriad Group A. G., 724 F.3d 1069, 1072

(9" Cir. 2013)).

1”1

estoppel, and other conditions precedent to an obligation to arbitrate.”” Howsam,
supra, at 85... (quoting the Revised Uniform Arbitration Act of 2000 § 6,
Comment 2, 7 U.L.A. 13 (Supp.2002)).
Id, 134 S. Ct. at 1207. Note that Washington cases on arbitration, including Hil/, apply
Howsam. See also, e.g., Woodall v. Avalon Care Center-Federal Way, LLC, 144 Wn.
App. 919, 923 (2010) (whether a person is bound by an agreement to arbitrate is a legal
guestion that is to be determined by the courts).

Vulcan contends the phrase “clearly and unmistakably” applies only where one of the
parties is trying to avoid the effect of the presumptions set up by the FAA. Resp. 18,
citing Howsam. As explained here, the presumption is that the court decides whether an
agreement exists,



Vulcan claims that if an employee challenges both the arbitration
clause within a contract as well as the circumstances surrounding signing
the contract, then she is attacking the whole contract and the arbitrator
must decide. Resp. 17-19. 7 The Ninth Circuit rejected Vulcan’s argument
in a case Vulcan relied on heavily below, Three Valleys Mun. Water Dist.
v. E.F. Hutton & Co., 925 F.2d 1136, 1140-41 (9th Cir. 1991)® (declining
to extend Prima Paint).” “[W]hen a party resisting arbitration seeks to
show that the contract containing the arbitration clause is void, as opposed
to voidable, it is proper for the district court to resolve the question
notwithstanding that it is an attack on the contract as a whole.” Davis
v. Cascade Tanks, LLC, No. 3:13-CV-02119-MO, 2014 WL 3695493, at

*8 (D.Or. July 24, 2014) (citing Three Meadows, at 1140-41, and Sanford

7 Citing Buckeye, at 445-46, and Prima Paint. But as many courts including the
Washington Supreme Court and the Ninth Circuit have explained, (e.g., Three Valleys,
Sanford), Buckeye and Prima Paint do not require the arbitrator to decide gateway
questions as to whether a contract exists. In this regard, Vulcan contends that where a
party contends an agreement is procedurally unconscionable because of the
circumstances surrounding its acceptance, the challenge goes to the entire contract and is
therefore for the arbitrator, citing Gore v. Alltel Comme'ns. LLC, 666 F.3d 1027, 1036-37
(7"’ Cir. 2012) and Madol v. Dan Nelson Auto. Grp., 372 F.3d 997, 1000 (8“’ Cir. 2004).
In Gore, however, the issue was not about the existence of a contract, but rather the
scope of an arbitration clause in one of two agreements—that is, whether the clause was
broad enough to cover a dispute about the other agreement. That is a different question
not present here. In Madol (a ten-year-old Eighth Circuit case), plaintiffs did not dispute
the validity of the dispute resolution agreement in vehicle purchases, but challenged the
transactions from start to finish as unconscionable.

§ E.g, CP 70, CP 88-90, CP 116.

® “IW]e read Prima Paint as limited to challenges seeking to avoid or rescind a
contract—not to challenges going to the very existence of a contract that a party claims
never to have agreed to. A contrary rule would lead to untenable results. ... Before a
party to a lawsuit can be ordered to arbitrate ..., there should be an express, unequivocal
agreement to that effect ... The district court ... should give to the opposing party the
benefit of all reasonable doubts and inferences that may arise.” Three Valleys at 1140-41.



v. Member Works, Inc., 483 F.3d 956, 962-63 (9th Cir. 2007) (where one
party never agreed on the contract as a whole in the first place, it is an
issue for the court to decide))."

Thus, under the FAA,'' the policy favoring arbitration does not
apply when there is no valid arbitration agreement in the first place:
“[W]here the issue is whether a particular party is bound by the arbitration
agreement, the federal policy favoring arbitration does not apply.” Kramer
v. Toyota Motor Corp., 705 F.3d 1122, 1126 (9th Cir. 2013).
Accordingly, the test for arbitration under the FAA is “not resolved with
the ‘thumb on the scale in favor of arbitration because the federal policy
favoring arbitration does not apply to the determination of whether there is
a valid agreement to arbitrate between the parties.”” Chambers v. Groome
Transp. of Alabama, No. 3:14-CV-237-WKW, 2014 WL 4230056, at *7

(M.D. Ala. Aug. 26, 2014);'> Momot v. Mastro, 652 F.3d 982, 987 (th

' “The order ... interpreted Prima Paint as mandating that the court decide all challenges
to an arbitration clause but the arbitrator decide all challenges to the contract as a whole.
We rejected this argument in Three Valleys”. Sanford, at 963 (emphasis added). See
also Freaner v. Valle, 966 F.Supp.2d 1068, 1080 (S.D. Cal. 2013) (though defendants'
“challenge impeaches both the contract and the arbitral clause, it should nonetheless
be addressed by the Court because it calls into question the basis of the arbitrator's
jurisdiction. ... It would be unfair to compel Defendants to arbitrate a dispute over
mutual assent to the contract because the implication of their argument is that they never
aFreed to arbitrate any issues at all.”);
""" Again, the FAA itself provides that arbitration agreements are invalidated on “such
%rounds as exist at law or in equity for the revocation of any contract.” 9 U.S.C. § 2.
(Quotation and citation omitted) See also In re Carrier 1Q, Inc. Consumer Privacy
Litig.,, No. C-12-MD-2330 EMC, 2014 WL 1338474, at *4 (N.D. Cal. Mar. 28, 2014)
(denying motion to compel); Bellman v. i3Carbon, LLC, 563 Fed. App'x 608, 611-12
(10th Cir. 2014) (question “whether parties have a valid arbitration agreement at all” is



Cir. 2011). When, as here, the agreement is silent about who decides
arbitrability, the presumption in favor of arbitrability is reversed:
[T]he law treats silence or ambiguity about the question “who
(primarily) should decide arbitrability” differently from the
way it treats silence or ambiguity about the question “whether a
particular merits-related dispute is arbitrable because it is
within the scope of a valid arbitration agreement” — for in
respect to this latter question the law reverses the presumption.
First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944-45, 115 S.Ct.
1920, 131 L.Ed.2d 985 (1995); Momot, at 987.'% “Because such issues

[regarding validity of the agreement] would otherwise fall within the

province of judicial review,” the court applies “a more rigorous standard

“presumptively for courts to decide”; denying motion to compel arbitration; quoting
Sutter, 133 S.Ct. at n.2).

"> While Momot held that the phrase, “If a dispute arises out of or relates to ... the
validity or application of any of the provisions of this ... Section”, delegated the question
to the arbitrator, id at 988, in Nguyen v. Barnes & Noble Inc., 763 F.3d 1171, 1174-75
(9th Cir. 2014), a clause stating “Any claim or controversy at law or equity that arises out
of the Terms of Use, [etc.] ... shall be resolved through binding arbitration” did not
clearly and unmistakably delegate the question to arbitrator. The court decides “whether
a valid arbitration agreement exists.” /d. at 1175. In Riley Mfg. Co., Inc. v. Anchor Glass
Container Corp., 157 F.3d 775, 780 (10™ Cir. 1998), the court held that the phrase in an
arbitration clause referring to the arbitrator handling “any and all disputes arising out of
or relating to the contract” was not a clear and unmistakable delegation because “there is
no hint in the text of the clause or elsewhere in the contract that the parties expressed a
specific intent to submit to an arbitrator the question whether an agreement to arbitrate
exists.” In Perez v. Qwest Corp., 883 F.Supp.2d 1095, 1114 (D.N.M.2012) (incorrectly
cited by Vulcan as supporting defense attorney fees, see below), the court held the
clause, “Any claim, controversy or dispute between you and U S WEST ... including,
but not limited to, disputes relating to the interpretation of this Attachment” did not
clearly and unmistakenly show the parties intended the arbitrator to decide arbitrability,
so the question was for the court. “[A]n arbitration clause committ[ing] all interpretive
disputes relating to or arising out of the agreement does not satisfy the clear and
unmistakable test.” Peabody Holding Co., LLC v. United Mine Workers of Am., Int'l
Union, 665 F.3d 96, 102 (4'}' Cir. 2012) (“The ‘clear and unmistakable’ standard is
exacting, and the presence of an expansive arbitration clause, without more, will not
suffice.”). See also Local 744, Int'l Broth. of Teamsters v. Hinckley & Schmitt, Inc., 76
F.3d 162, 163-65 (7 Cir. 1996) (requiring arbitration of “all differences arising out of
the interpretation or application of any provision of [the] agreement” was not clear and
unmistakable).



in determining whether the parties have agreed to arbitrate the question of
arbitrability.” Momot, at 987.

Rather than applying “ordinary state-law principles that govern

the formation of contracts” as we would when determining, for

example, the scope of a concededly binding contract, the

Supreme Court has cautioned that “[c]ourts should not

assume that the parties agreed to arbitrate arbitrability

unless there is ‘clear and unmistakable’ evidence that they

did so.”
Momot, at 987-88 (emphasis added; quoting First Options, at 944); Brown
v. MHN Gov't Servs., Inc., 178 Wn.2d 258, 264-65 (2013) (“the issue of
arbitrability has not been clearly and unmistakably delegated to the
arbitrator on the face of the contract. Therefore, it is proper for us to
determine the enforceability of the agreement.”); Gorden v. Lloyd Ward &
Associates, P.C., 180 Wn. App. 552, 562-63 (2014)(“the arbitrability issue
has not been clearly and unmistakably delegated to the arbitrator on the
face of the contract”; court “had subject matter jurisdiction to determine
the arbitration agreement's enforceability.”)."*

Here, the arbitration agreement states: “Any and all claims,

disputes, or other matters in controversy on any subject arising out of or

related to this Agreement and your employment shall be subject to

" The agreement there stated: “[Y]ou hereby agree to mediate and/or arbitrate any
complaint against Firm prior to the initiation of any public or private complaints or
claims of any kind against LWG or any of its attorneys[.]” /d.



confidential arbitration ...” CP 281." The provision does not clearly and
unmistakably demonstrate that the parties agreed an arbitrator would
decide the validity of the contract or unconscionability. The court erred in
failing to actually address the merits of these questions.

2. Unconscionability Is Likewise A Gateway Issue For
the Court.

Unconscionability claims are also gateway issues going to the very
existence and validity of the arbitration agreement itself, to be decided by
the court. Hill, at 53 (“Unconscionabiliity is one such gateway dispute”;
quoting Howsam, 537 U.S. at 83); Gandee, at 603-07; Zuver v. Airtouch
Commc'ns, Inc., 153 Wn.2d 293, 302-03 (2004)(“The existence of an
unconscionable bargain is a question of law for the courts™); Adler v. Fred
Lind Manor, 153 Wn.2d 331, 344 (2004); Bellevue Drug Co. v. Advance
PCS, 333 F.Supp.2d 318, 22 ALR6th 749 (ED. Pa
2004)(unconscionability claims are gateway issues regarding the validity
of the arbitration agreement; loser-pays fees and costs provision was
unconscionable); Bernal v. Sw. & Pac. Specialty Fin., Inc., No. C 12-

05797 SBA, 2013 WL 5539563, at *3 (N.D.Cal. Oct. 8, 2013)

' Vulcan claims it argued to Judge Benton that Judge Oishi “carefully considered”
“arbitrability”, not conscionability. If so, then Vulcan must be estopped from arguing to
Judge Benton that Judge Oishi had adjudicated unconscionability. Neither court
considered the gateway issue of unconscionability. Harris v. Fortin, -- Wn. App. --, 333
P.3d 556, 558 (Sept. 8, 2014); Opening Br., at 29, n.20. They did not.
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(“Unconscionability is one of the ‘generally applicable contract defenses’

which may invalidate an arbitration agreement™).

B. Because Judge Oishi’s Order Compelling Arbitration
Prejudicially Affected Judge Benton’s Rulings, His Errors Are
Properly Within This Appeal.

Contrary to Vulcan’s claim, Resp. 20, 22, there is no need to
separately assign error to Judge Oishi’s order compelling arbitration or to
Judge Benton’s denial of Turner’s alternative CR 60 motion for relief
from Judge Oishi’s order. These decisions are well within the scope of
review here. RAP 2.4(a), (b). A notice of appeal designating the decisions
a party wants reviewed “subjects to potential review any related order that
‘prejudicially affected the designated decision and was entered before
review was accepted.’” Clark Cnty. v. Western Washington Growth Mgmt.
Hearings Review Bd., 177 Wn.2d 136, 144 (2013)'®(citing RAP 2.4(b))."”

Directly on point, our courts have held that if a trial court erroneously

compels arbitration, that order prejudicially affects a subsequent order

' (Quoting In re Dependency of Brown, 149 Wn.2d 836, 840 n.2 (2003) (dependency
order was within the scope of appeal under RAP 2.4(b) because it prejudicially affected a
later dispositional order, which “could not have been entered without a finding of
dependency.” (Citing Adkins v. Aluminum Co. of Am., 110 Wn.2d 128, 134-35 (1988)).

17 Under RAP 2.4(b), this Court “will review a trial court order or ruling not designated in
the notice ... if (1) the order or ruling prejudicially affects the decision designated in the
notice, and (2) the order is entered, or the ruling is made, before the appellate court
accepts review.” An order or ruling “prejudicially affects” the decision designated in the
notice if the order appealed from “would not have happened but for the first order”,
Right-Price Recreation, LLC v. Connells Prairie Community Council, 146 Wn.2d 370,
380 (2002), or the “designated decision would not have occurred in the absence of the
undesignated ruling or order.” Gomez v. Sauerwein, 172 Wn. App. 370, 376 (2012), aff’d,
180 Wn. 2d 610 (2014).
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confirming an arbitration award. Teufel Const. Co. v. Am. Arbitration
Ass'n, 3 Wn. App. 24, 26 (1970) (party may not appeal a nonfinal order
compelling arbitration; instead the party will have the opportunity “[a]t the
proper time” to challenge arbitrability); cf. Saleemi v. Doctor's Assocs.,
Inc., 166 Wn. App. 81, 91-92 (2012) (nonfinal orders compelling
arbitration are reviewable following arbitration), aff'd 176 Wn.2d 368
(2013).'8

Judge Benton relied heavily on Judge Oishi’s order compelling
arbitration (as Vulcan convinced the court to do) to preclude her from
denying Vulcan’s motion to compel arbitration of Turner’s claims, based
on res judicata and/or collateral estoppel, as well as Judge Oishi’s alleged
conclusions on the merits of unconscionability. CP 4029. Her rulings
compelling arbitration based on Judge Oishi’s order including multiple
erroneous grounds would not have happened without that order. Turner’s
appeal brings up for review Judge Oishi’s errors and all of Judge Benton’s

rulings based on them."

'* Turner’s appeal brings up for review all of Judge Benton’s errors, including her refusal
to grant alternative relief under CR 60 (suggested by Vulcan to Turner on March 2, 2012,
CP 549) by vacating Judge Oishi’s ruling (though this was not necessary for a nonfinal
order in a case voluntarily dismissed without prejudice). Judge Benton’s order
compelling arbitration expressly incorporates her denial of Turner’s CR 60 motion, CP
4027, and it prejudicially affected the subsequent order compelling arbitration.

' Beyond the notice of appeal, “the assignments of error and substantive argumentation
further determine precisely which claims and issues the parties have brought before the
court for appellate review.” Clark Cnty., at 145. See also id. at 144 (same; citing RAP

12



| 84 Judge Benton Erred In Concluding Judge Oishi’s Order Had
Preclusive Effect Requiring Arbitration Of Turner’s Claims.

1. Judge Oishi’s Order Was Not Final For Purposes Of
Issue Or Claim Preclusion.

With all due respect, it is difficult to see how Judge Benton
accepted the argument that an order compelling arbitration and staying
further proceedings had preclusive effect when: Vulcan’s motion was
nondispositive; the court had refused to apply summary judgment
standards including the refusal to allow discovery (contrary to law; see
below); the court had Turner’s fully-briefed motion for reconsideration
before it; and the court entered an order voluntarily dismissing Turner’s
claims without prejudice. Yet Vulcan argues, without citation to authority
and incorrectly, that a party cannot “moot a Superior Court order
compelling arbitration by voluntarily dismissing the case after entry of the
order.” Resp. 27 n.13. A party certainly can do this.

A voluntary dismissal “is not a final judgment. A voluntary
dismissal leaves the parties as if the action had never been brought. ... No
substantive issues are resolved, and the plaintiff may refile the
suit.” Wachovia SBA Lending, Inc. v. Kraft, 165 Wn.2d 481, 492 (2009)
(affirmed in AllianceOne Receivables Mgmt., Inc. v. Lewis, 180 Wn.2d

389, 399 (2014)). Turner’s voluntary dismissal left the parties as though

5.3(a); RAP 10.3(a), (g); RAP 12.1)). Vulcan has fully briefed the errors in Judge Oishi’s
order, as relied on by Judge Benton for preclusive effect.

13



Judge Oishi had never granted the motion to compel arbitration. Vulcan
cites no authority to the contrary. See also Russell v. Leslie, 142 Wash. 60
(1927) (rejecting argument that res judicata applied where court in first
suit dismissed action without prejudice).

The U.S. Supreme Court has similarly declared that “dismissal ...
without prejudice is a dismissal that does not operat[e] as an adjudication
upon the merits ... and thus does not have a res judicata effect.” Cooter &
Gell v. Hartmarx Corp., 496 U.S. 384, 396, 110 S.Ct. 2447, 2456, 110
L.Ed.2d 359 (1990). See also Wilson v. Bank of Am., N.A., No. CI2-
1532JLR, 2013 WL 275018, at *8 (W.D. Wash. Jan. 24, 2013);%° Nw.
Wholesale, Inc. v. PAC Organic Fruit, LLC, -- Wn. App. --, 334 P.3d 63,
80,2014 WL 4375614 (Sept. 4, 2014).>!

Yet Vulcan cites two inapposite and old federal cases for the

proposition that “[c]ourts treat prior orders compelling or denying

0 See also Karl B. Tegland, 14A Wash. Prac., Civil Procedure § 35:34 (2d ed.) (“Early
voluntary dismissals clearly should not be the basis of collateral estoppel”; citing Lemon
v. Druffel, 253 F.2d 680 (6th Cir. 1958)).

21 «Res judicata, or claim preclusion, prohibits the relitigation of claims and issues that
were litigated, or could have been litigated, in a prior action.’ ... The doctrine is designed
to prevent relitigation of already determined causes and curtail multiplicity of actions
and harassment in the courts. ... For the doctrine to apply, a prior judgment must have a
concurrence of identity with a subsequent action in (1) subject matter, (2) cause of action,
and (3) persons and parties, and (4) the quality of the persons for or against whom the
claim is made.” (Bold emphasis added; res judicata did not apply as plaintiffs did not
litigate issue in bankruptcy court and subject matter and causes of action were not the
same as claims in court). Here, of course, nothing was “already determined” or “final” in
Turner 1.

14



arbitration as ‘final’ for purposes of claim preclusion”. > Both are
distinguishable decisions concerning the preclusive effect of a state court
ruling in a subsequent federal action. One predates Section 16 of the FAA
(1988),2 which specifies that an order compelling arbitration and staying
proceedings is not final for any purpose. Res judicata would apply, if at
all, only when the order is actually final:
[A]n order compelling arbitration ... may not be appealed if the
court stays the action pending arbitration. ... [W]e have
consistently treated orders compelling arbitration but not
explicitly dismissing the underlying claims as unappealable
interlocutory orders.
MediVas, LLC v. Marubeni Corp., 741 F.3d 4, 6-8 (9th Cir. 2014),
Johnson v. Consumerinfo.com, Inc., 745 F.3d 1019, 1021-23 (9th Cir.
2014).
Similarly, in Washington, an order compelling arbitration is not

final for any purpose, including preclusion of a new case that the employer

wants to arbitrate: “It has been definitely settled by the Supreme Court of

22 Resp. 24.

B Towers, Perrin, Forster & Crosby, Inc. v. Brown, 732 F.2d 345, 348-49 (3d Cir. 1984).
In that completely inapposite case, the federal court rejected the defendant employer’s
attempt to compel arbitration in federal court after both the state trial and appellate
courts had held the dispute was not arbitrable based on a state statute barring
arbitration of disputes involving employee compensation. Nothing in Towers transfers
over to this case or to Washington law. Whether motions to compel arbitration under the
Washington UAA are “special proceedings” makes no difference; Vulcan does not
demonstrate how such a designation would render Judge Oishi’s order compelling
arbitration final under state or federal law. In the other case cited by Vulcan, Southeast
Res. Recovery Facility Auth. v. Montenay Int'l Corp., 973 F.2d 711, 713 (9" Cir. 1992),
the court held “a state order compelling arbitration is given preclusive effect in federal
court” under California law. That is not the situation here.

15



this state that an order compelling arbitration is not final”. Teufel, at 25-
26 (citing All-Rite Contracting Co. v. Omey, 27 Wn.2d 898, 901 (1947));
Wooh v. Home Ins. Co., 84 Wn. App. 781, 783 (1997) (“an order
compelling arbitration is not a final order™).

The non-finality of Judge Oishi’s order is reinforced by his error in
refusing to apply summary judgment standards to the motion, viewing the
evidence and inferences in the light most favorable to Turner. CP 4033. A
motion to compel arbitration is decided according to the standards for
summary judgment under Rule 56. “If there is doubt as to whether such
an agreement exists, the matter, upon a proper and timely demand, should
be submitted to a jury.” Three Valleys Mun. Water Dist. v. E.F. Hutton &
Co., Inc., 925 F.2d 1136, 1141 (9th Cir.1991) (repeatedly cited by Vulcan
to Judges Oishi and Benton, e.g., CP 70, 88-90, 116). “Only when there is
no genuine issue of fact concerning the formation of the agreement should
the court decide as a matter of law that the parties did or did not enter into
such an agreement.” Id. at 1141; 9 U.S.C. § 4> The orders improperly

compelling arbitration denied Turner her right to the benefit of summary

 Stirrup v. Educ. Mgmt. LLC, No. CV-13-01063-TUC-CRP, 2014 WL 4655438, at *2-3
(D. Ariz. Sept. 17, 2014); Bettencourt v. Brookdale Senior Living Communities, Inc., No.
09-CV-1200-BR, 2010 WL 274331, at *2 (D.Or. Jan. 14, 2010) (when “there are
unresolved issues of fact as to the formation of the arbitration agreement, the court must
‘proceed summarily’ to a jury trial on the merits. 9 U.S.C. § 4”; citing Sanford v.
Memberworks, Inc., 483 F.3d 956, 962 (9th Cir.2007).).
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judgment standards which would have led to trial on whether she ever
agreed to Vulcan’s arbitration clause.?

2 Judge Oishi’s Order Did Not Collaterally Estop
Turner’s Challenges To The Arbitration Clause.

Colliver and Macdonald similarly contend Judge Benton properly
concluded issue preclusion (collateral estoppel) barred Turner from
bringing her previous and new claims in court, because Judge Oishi’s
order compelling arbitration was a final decision litigating and deciding
the same issues in Turner II. As noted, not only was Judge Oishi’s order
nonfinal, but no issue in Turner I was ever litigated and decided because
the voluntary dismissal without prejudice returned the parties to their
previous positions. Application of issue preclusion certainly did work an
injustice in that Turner was forced into arbitration without the opportunity
for discovery and a proper hearing applying summary judgment principles,

where no court decided any gateway issues of unconscionability.

® While Vulcan focuses on finality as the only element at issue, Resp. 24, Turner Il
added five new claims, including wage and age discrimination. CP 182-85; ¢f. CP 160-
62.
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D. Had The Court Properly Addressed The Merits Of
Unconscionability, It Would Have Necessarily Concluded The
Arbitration Agreement Is Procedurally And Substantively
Unconscionable.

1. As A Gateway Matter, The Court Erred In Failing To
Invalidate The GBA As Procedurally Unconscionable,

Zuver v. Airtouch Commc'ns, Inc., 153 Wn.2d 293, 303-04 (2004)
defines procedural unconscionability as “the lack of meaningful choice,
considering all the circumstances surrounding the transaction”. Those
circumstances include: the manner in which the contract was entered,
whether the employee had a reasonable opportunity to understand the
terms of the contract, and whether the important terms were hidden in a
maze of fine print. /d. These three factors should “not be applied
mechanically without regard to whether in truth a meaningful choice
existed.” Id at 303 (internal quotation marks omitted). See also, e.g.,
Brown v. MHN Gov't Servs., Inc., 178 Wn.2d 258, 266-27 (2013);*
Gorden v. Lloyd Ward & Assocs., 180 Wn. App. 552, 563-64 (2014); Elite
Logistics Corp. v. Hanjin Shipping Co., No. 12-56238, 2014 WL 4654383,
at *1 (9th Cir. Sept. 19, 2014).2? Here, Turner raised questions of fact

about the circumstances showing procedural unconscionability, even

2% (Applying similar California law to find arbitration agreement procedurally
unconscionable; “[t]he procedural element concerns the manner in which the contract
was negotiated, focusing on oppression or surprise”).
27 g o B : S,
(Invalidating arbitration agreement as procedurally unconscionable: “Without a
meaningful opportunity for Elite to negotiate, and with Elite faced with a ‘take it or leave
it" proposition, the district court did not err in concluding that the contract was
procedurally unconscionable under California law”; also substantively unconscionable).
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without proper discovery. The court erred in ruling the GBA was
procedurally conscionable.

Vulcan claims the only allegation of procedural unconscionability
that Judge Benton denied is Vulcan’s failure to provide Turner with the
AAA rules, leaving the other allegations for the arbitrator. As discussed
above, all unconscionability claims were for the court, not the arbitrator.
Moreover, Judge Benton’s order granting the motion to compel is not
limited to any particular allegation, but broadly concluded that Vulcan’s
motion to dismiss was granted on the alternative “basis that the parties’
written agreement is not procedurally or substantively unconscionable or
otherwise unenforceable[.]” CP 4029.

Failing to provide an employee with the AAA arbitration rules
when requiring her to agree to arbitration is a well-known example of
procedural unconscionability. E.g., Brown, at 267 (“the arbitration
agreement contains procedural surprise due to its lack of clarity regarding
which set of AAA rules would govern the arbitration”; “procedural
unconscionability can be present where rules are referenced in an
arbitration agreement but not attached”); Trivedi v. Curexo Technology
Corp., 189 Cal.App.4th 387, 393, 116 Cal.Rptr.3d 804 (2010)(“Numerous

cases have held that the failure to provide a copy of the arbitration rules to
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which the employee would be bound, supported a finding of procedural
unconscionability.”)

The GBA refers only to “applicable AAA rules”. Accordingly,
Vulcan’s failure to provide Turner with the rules renders the arbitration
agreement procedurally unconscionable and void. Gorden, at 564. See
also Newton v. Am. Debt Servs., Inc., 549 F. App'x 692, 693-94 (9th Cir.
2013).

As Vulcan points out, Turner did in fact argue below that the GBA
lacked consideration. E.g., CP 76, 100-01. Since Judge Oishi’s errors are
within the scope of her appeal, she did not waive this argument. Nor is the
claim frivolous because Vulcan has not demonstrated the $25,000
payment was for anything other than Turner’s release. See Labriola v.
Pollard Group, Inc., 152 Wn.2d 828, 834 (2004). On the remaining merits
of procedural unconscionability, Vulcan disputes Turner’s evidence,
admitting that genuine issues of material fact exist as to whether the
agreement was unconscionable (e.g, pitting Macdonald’s testimony
against Leodler’s, though it is undisputed that the turnaround time Vulcan
imposed for signing the GBA was “urgent” and short). At a minimum,

there are questions of fact as to procedural unconscionability, and the

28 (“Whether an arbitration agreement is procedurally unconscionable depends on ¢ “the
manner in which the contract was negotiated and the circumstances of the parties at that
time.” ’... Elemental to this inquiry is whether the agreement “involves oppression or
surprise.”)

20



court should have summarily sent Turner’s claims about the agreement to
a jury trial. 9 U.S.C. § 4. Vulcan never gave Turner a meaningful choice
whether or not to agree to arbitration. CP 3212-16. Vulcan certainly did
not provide a choice about paying Vulcan’s attorney fees in arbitration,
hidden in the “Miscellaneous” section of the EIPA.

2. As A Gateway Matter, The Court Erred In Failing To

Invalidate The GBA As Permeated By Substantively
Unconscionable Terms.

The confidentiality, loser-pays, and unilateral injunctive relief
provisions on the GBA render it void for substantive unconscionability,
and severing any of them would not save the agreement. Hill, at 55-58,;
Gandee, at 604-08; Opening Br., at 32, 36.

(a) Confidentiality. Vulcan asserts its confidentiality provision in
the EIPA, as applied to the Executive Protection team’s work somehow
immunizes it from the prohibition for the same confidentiality clause in
arbitration, under Zuver, at 314-15, McKee v. AT&T Corp., 164 Wn.2d
372, 398-99 (2008), and other cases. First, the challenge was to the
confidentiality provisions pervading the GBA. In any event, Vulcan cites
no support for this fabricated distinction based on the type of work an

employee does. Such an interpretation would eviscerate Zuver s holding.”

2 «As written, the provision hampers an employee's ability to prove a pattern of
discrimination or to take advantage of findings in past arbitrations. Moreover, keeping
past findings secret undermines an employee's confidence in the fairness and honesty of
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Vulcan used the GBA’s confidentiality provisions to make it impossible
for Turner to obtain discovery on the unconscionability of the arbitration
agreement or any of her claims, gagging Turner from talking with other
employees and vice versa. The court’s error in rejecting Turner's
substantive unconscionability claims establishes prejudice.

(b) Loser Pays. Contrary to Vulcan’s misrepresentation of the
record, Turner did not waive the argument that the fee-shifting provision is
unconscionable, because Judge Heller himself ruled on the issue,
concluding the loser-pays provision was substantively unconscionable. CP
3595, App. G (citing Walters, 151 Wn. App. at 324-25; Gandee, 176
Wn.2d at 606). See also Adler, at 354-55, Brown, at 274-75. LaCoursiere
v. Camwest Dev., Inc., -- Wn.2d --, No. 88298-3, 2014 WL 5393866
(Wash. Oct. 23, 2014) has since affirmed the same principle.

In holding the loser-pays clause unconscionable, Judge Heller
vacated the arbitrator’s illegal “restricted application” to allegedly
nonstatutory claims on which Vulcan relies to argue the provision is
conscionable. Resp. 31 (citing arbitrator’s Dec. 2012 interim award).
Vulcan also ignores that Turner was not present during the arbitration by

the time Vulcan suddenly came up with the claim for fees under the EIPA.

the arbitration process and thus, potentially discourages that employee from pursuing a
valid discrimination claim. Therefore, we hold that this confidentiality provision is
substantively unconscionable.” /d. at 315.
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McKee similarly struck down an arbitration agreement in part because of a
one-sided attorney fee provision in a clause outside the arbitration
provision. /d. at 400.

(¢) Unilateral Emergency Injunctive Relief. “[I]njunctive relief
clauses typically present a high degree of substantive unconscionability.
Injunctive relief clauses, which may appear bilateral on their face, have
the practical effect of being invoked only, or far more often, by the
employer.” Marquez v. Living, No. 13-CV-05320-RS, 2014 WL 1379645,
at *4 (N.D. Cal. Apr. 8, 2014) (citing, e.g., Trivedi v. Curexo Technology
Corp., 189 Cal. App. 4th 387, 393, 116 Cal. Rptr. 3d 804 (2010)).

E. Turner Suffered Manifest Error And Did Not Knowingly
Waive Her Constitutional Right To A Jury Trial.

Vulcan fails to address the fact that the court in Adler v. Fred Lind
Manor, 153 Wn.2d 331, 361, 364 (2004) remanded for resolution of the
parties’ factual dispute whether the employee in that case knowingly
waived his right to a jury trial in an employment arbitration agreement.*
More recently, in Atalese v. U.S. Legal Servs. Grp., L.P., 219 N.J. 430, 99

A.3d 306 (2014), the court invalidated an arbitration clause in a debt

*® Incredibly, Vulcan contends Turner did not claim involuntary waiver in Turner [
because she used the phrase “judicial forum” at CP 79 instead of “jury trial.” The New
Jersey Supreme Court in Atalese used the same phrase as Turner, holding, “because
arbitration involves a waiver of the right to pursue a case in a judicial forum, ‘courts
take particular care in assuring the knowing assent of both parties to arbitrate, and a clear
mutual understanding of the ramifications of that assent.”” 99 A.3d at 313 (emphasis
added).
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adjustment contract, relying on employment as well as consumer
arbitration cases: “Nowhere in the arbitration clause is there any
explanation that plaintiff is waiving her right to seek relief in court for a
breach of her statutory rights.” Id. at 315. The court noted, “an average
member of the public may not know—without some explanatory comment
— that arbitration is a substitute for the right to have one’s claim
adjudicated in a court of law.” Id. at 313. “[T]he clause, at least in some
general and sufficiently broad way, must explain that the plaintiff is
giving up her right to bring her claims in court or have a jury resolve the
dispute”; otherwise the element of mutual assent is not present, and the
waiver is ineffective. Id. at 315-16.

In the employment setting, we have stated that we would
“not assume that employees intend to waive [their rights under
the Law Against Discrimination] unless their agreements so
provide in unambiguous terms.” ... [A]lthough a waiver-of-
rights provision need not “list every imaginable statute by
name to effectuate a knowing and voluntary waiver of rights,”
employees should at least know that they have “agree[d] to
arbitrate all statutory claims arising out of the employment
relationship or its termination.”... Whatever words compose an
arbitration agreement, they must be clear and unambiguous that
[an employee or] consumer is choosing to arbitrate disputes
rather than have them resolved in a court of law.

Id. at 316.

[W]hen a contract contains a waiver of rights—whether in an
arbitration or other clause—the waiver “must be clearly and
unmistakably established.” ... Thus, a “clause depriving a
citizen of access to the courts should clearly state its purpose.”

24



... “[T]he point is to assure that the parties know that in electing
arbitration as the exclusive remedy, they are waiving their
time-honored right to sue.”

... [W]ithout difficulty and in different ways, the point
can be made that by choosing arbitration one gives up the
“time-honored right to sue.”

Id. at 314-315. “[T]he parties must know that there is a distinction
between resolving a dispute in arbitration and in a judicial forum.” Id. at
315. See also Dispenziere v. Kushner Companies, -- A.3d --, No. A-3022-
13T4, 2014 WL 6490183, at *5 (N.J. Super. Ct. App. Div. Nov. 21, 2014)
(following Atalese; arbitration provision was “devoid of any language that
would inform ... plaintiffs that they were waiving their right to seek relief
in a court of law. ... [T]his lack of notice [was] fatal to defendants' efforts
to compel plaintiffs to arbitrate their claims.”); State v. Frawley, -- Wn.2d
--, 334 P.3d 1022, 1027-28 (2014) (courts “indulge every reasonable
presumption against waiver of fundamental rights”, which must be made
knowingly, voluntarily, and intelligently). Nothing in the GBA notified
Turner that she was giving up her right to a jury trial in a public court of
law, with severely curtailed discovery under Vulcan’s strict confidentiality
provision, at exorbitant cost to her. Turner did not knowingly and

voluntarily waive her constitutional right to a jury trial.
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F. The Error In Segregating Fees To Allow Any Award To
Employer Vulcan Is Properly Preserved And Fully Presented
By The Parties.

The superior court erred in remanding attorney fees to the
arbitrator for ostensible segregation to allegedly “nonstatutory” claims
when Vulcan conceded that all Turner’s claims arose from a common core
of facts.’" The court further erred in confirming the arbitrator’s remanded
fee award in violation of public policy for fees that could not properly be
segregated.

1. The Record Establishes No Waiver Of Errors In
Remanding And Segregating Attorney Fees.

Vulcan does not allege waiver of the issue whether the arbitrator’s
fee award on remand violated public policy as an issue on appeal, and has
argued the merits of its defense that the remanded fee award should be
upheld. Accordingly, the Court need not address waiver. In any event,
there is no waiver. Turner opposed Vulcan’s request at every step in this
proceeding, beginning with her opposition to the summary judgment

motions for which the arbitrator illegally awarded attorney fees. CP 3827-

* Vulcan argued to Judge Benton that all allegations in the arbitration arose out of “a
common nucleus of underlying facts, allegations, and claims”. CP 2002. Respondents
should be judicially estopped from switching positions on this issue for purposes of
segregating fees. Harris v. Fortin, -- Wn. App. --, 333 P.3d 556, 558 (Sept. 8, 2014).
Colliver and Macdonald agree, in their Statement of the Case, that the claims were
“indisputably employment-related ... CP 62-72.” Colliver/Macdonald Br., 5. They also
argue “[t]here was no dispute” that Turner’s claims in Turner Il arose from the “very
same facts and circumstances” as in Turner I, that is, “her nine-month employment at
Vulcan and alleged misconduct by Vulcan and its agents during that tenure.” C/M Br.,
17-18.
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29. Turner objected when Vulcan improperly placed its request for remand
in its Notice of Presentation of Order and Memorandum in Support, CP
4539-44, rather than in a motion for remand, CP 3434-35. The parties
consistently framed and argued the issue as whether Vulcan was entitled
to a segregation of fees for nonstatutory claims concededly related to the
statutory ones. Indeed, Vulcan continues to rely on inapposite segregation
cases on this appeal.32

In requesting remand, Vulcan cited three cases for segregating
“recoverable” from “unrecoverable” fees: Boguch v. Landover Corp., 153
Wn. App. 595 (2009); Pearson v. Schuach, 52 Wn. App. 716, 723 (1988);
and Moses v. Phelps Dodge Corp., 826 F. Supp. 1234 (D. Ariz. 1993). As
Turner noted, these cases have no bearing on the present Washington
statutory employment and wage lawsuit. CP 4543. Boguch and Pearson
involved segregation of contract versus tort claims, not statutory
employment or wage claims. Moses relies on 1993 Arizona law, which,

unlike Washington or federal civil rights law on which our law is based,

permits fees to defendants as well as plaintiffs.*

32 For waiver, Vulcan cites Karlberg v. Otten, 167 Wn. App. 522, 531-32 (2012), where
plaintiff waived his adverse possession claim by failing to present it to the trial court. In
contrast, here, Turner opposed Vulcan's Notice of Presentation of Order requesting
remand, opposed the fee request on remand, and opposed the remanded fees before Judge
Heller in her briefing on Vulcan’s motion to confirm and Turner’s motion for attorney
fees, where she argued against segregation.

3 “Arizona courts construe their fee-shifting statutes ... as a permissive grant of authority
that affords trial courts broad discretion... Under the Arizona statute, both plaintiffs and
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Turner then responded that Vulcan’s request violated motion
practice rules; remand would violate AAA rules; the common law doctrine
of functus officio bars remand once an arbitrator has rendered a final
award; the requested fees were the result of Vulcan’s spurious and
unnecessary strategy to drive up costs; and all of Turner’s claims,
“statutory and non, were based on a ‘common core’ of facts”, citing
Pannell v. Food Servs. of Am., 161 Wn. App. 418 (1991); Hume v. Am.
Disposal Co., 124 Wn.2d 656 (1994). CP 3436-38. Vulcan agreed with
the latter point. CP 2002 (all allegations in the arbitration arose out of “a
common nucleus of underlying facts, allegations, and claims™).**

On remand before the arbitrator, Turner again pointed out the
statutory and “nonstatutory” claims arose from a common core of facts,
citing Pannell and Hume, as well as MacDonald v. Korum Ford, 80 Wn.
App. 877 (1996) (court must consider whether the requested fees could
have been avoided or were self-imposed). She cited to her specific
objection at the time of the summary judgment motions in arbitration

demonstrating they were unnecessary. CP 3827-29.

defendants may qualify as the prevailing party. ... [citing Moses].” Jami Rhoades
Antonisse, Attorney Fees: Attorney Fees, Prevailing Parties, and Judicial Discretion in
Oklahoma Practice: How It Is, How It Should Be, 57 Okla. L. Rev. 947, 969 (2004).

3 See also CP 4030 (Judge Benton considered all claims related to Turner’s
employment).
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In responding to the Motion for Confirmation of Award, Turner
argued vigorously against segregation of fees because the claims arose
from a common core of facts. CP 3640-48. Her proposed order provided
for a grant of attorney fees only to Turner.” The court had considered the
issues and decided to have the arbitrator decide whether to segregate fees
for work on summary judgment motions. Turner’s Assignment of Error 2
and Issue 2 make clear that she appeals (1) the superior court’s improper
remand when the court had properly vacated all fees, as well as (2) the
erroneous confirmation of the remanded fee award to Vulcan in violation
of public policy. The court erred in both remanding and confirming the
arbitration fee award, allowing this violation of public policy based on a
misapplication of segregation principles.

2. Turner’s Appeal Encompasses Both The Erroneous

Remand And Confirmation Of Improperly
Segregated Fees To “Nonstatutory” Claims.

Turner’s notice of appeal listing the Order Confirming Final
Arbitration Award (CP 3998) brought up for review the superior court’s

erroneous remand of fees (CP 3501). Clark Cnty. v. Western Washington

** It is also important to note again, and Vulcan does not dispute, that it did not invoke
the EIPA’s attorney fee provision buried within the Section labelled “Miscellaneous”
until after the proceedings to compel arbitration. In March 2012, before Judge Benton,
Vulcan requested fees under CR 11 and RCW 4.84.185, never mentioning the EIPA fee
provision. CP 262-64.Turner had no prior notice whatsoever—not when she signed the
GBA in July 2011, not when Vulcan invoked the arbitration clause Judge Oishi, not when
Vulcan brought its summary judgment motions, and not even during the arbitration -- that
Vulcan would be requesting attorney fees in addition to opposing paying for arbitration
costs and fees under its employer-promulgated arbitration agreement.
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Growth Mgmt. Hearings Review Bd., 177 Wn.2d 136, 144 (2013); RAP
2.4(b). The Order Confirming Final Arbitration Award encompassed and
would not have happened without the erroneous remand.*® Vulcan fully
defends the remanded fee award in its brief. Given the “assignments of
error and substantive argumentation” extensively briefing the matter,
Clark Cy., at 144-45, and the Court’s “wide discretion in determining
which issues must be addressed in order to properly decide a case on
appeal”, id. at 146-47,”" the issue whether the court improperly permitted
and confirmed segregation of fees in violation of public policy is properly
before this Court. The Court will consider issues that are “intertwined
with”® or even “arguably related” to questions properly before it,>’
particularly given extensive briefing from the parties. E.g., Stewart v.
Estate of Steiner, 122 Wn. App. 258, 276 (2004) (issue fully briefed by

both sides on appeal; promote justice, facilitate decision on merits).*’

3 See cases in notes 18-19, supra.

%7 (Citing, e.g., RAP 12.1(b); RAP 7.3; RAP 1.2).

% In re Johnson-Skay, 81 Wn. App. 202, 204 (1996).

% Mavis v. King Cnty. Pub. Hosp. No. 2, 159 Wn. App. 639, 651 (2011) (issues “were
certainly before the trial court™).

0 See also, e.g., Home Builders Ass'n of Kitsap Cnty. v. City of Bainbridge Island, 137
Wn. App. 338, 345-46 (2007)(where City fully briefed issues, “declining to address
[them]... would not serve to encourage the efficient use of judicial resources”); In re
Dependency of MSR, 174 Wn.2d 1, 11 234 (2012)(extensive briefing). Even when there
is a technical violation of procedural rules, the Court will consider an issue on appeal
when the nature of the challenge has been made clear without prejudice to the opposing
party. Clark Cnty., at 144; Gardner v. First Heritage Bank, 175 Wn. App. 650, 658 n.15
(2013) (no bar to review, justice served, and nature of challenge is perfectly clear).
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Moreover, “[w]here, as here, the issue was clearly before the trial
court, and its prior rulings demonstrated that a motion [challenging] the
order would not have been granted, a party cannot be reasonably held to
have waived the right to assert the error on appeal merely by declining to
engage in the useless act of repeating their arguments”. Burnet v. Spokane
Ambulance, 131 Wn.2d 484, 498-99 (1997) (citing East Gig Harbor
Improvement Ass’n v. Pierce Cnty., 106 Wn.2d 707, 709-10 n.1 (1986)
(“As long as the trial court had sufficient notice of the issue to know what
legal precedent was pertinent this court will not refuse to consider the
issue.”)). Judge Heller definitively ruled that whether Vulcan was entitled
to fees for its summary judgment motions was for the arbitrator on
remand. CP 3484. The court had complete notice of the issue and legal
precedent. It would have been a futile act to repeat the arguments.

G. Reviewed De Novo, The Remanded And Confirmed Award Of
Segregated Fees Is Void As Against Public Policy.

1. Review Is De Novo.

The Court reviews a decision to confirm an arbitration award de
novo. E.g, Comedy Club, Inc. v. Improv West Assocs., 553 F.3d 1277,
1284 (9™ Cir. 2009); Opalinski v. Robert Half Int'l Inc., 761 F.3d 326, 330
(3d Cir. 2014); ACF Property Management, Inc. v. Chaussee, 69 Wn.
App. 913, 920-21 (1993); Equity Group, Inc. v. Hidden, 88 Wn. App. 148,

153-54 (1997). If the arbitrator had no authority to render the remanded
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fee award or it is void in any other way, then the court had no jurisdiction
to enter judgment on the unauthorized award. ACF Property Mgmt., at
920-21. Here, both Judge Heller’s remand and confirmation of the award
are void because both allowed a segregation of fees in violation of public
policy. The court did not have jurisdiction to remand fees nor to confirm
the unauthorized award.

Review of a trial court’s decision whether an arbitrator’s fee award
violates public policy is also de novo. International Union of Operating
Engineers v. Port of Seattle, 176 Wn.2d 712, 721 (2013). See also Ahdout
v. Hekmatjah, 213 Cal.App.4th 21, 33, 152 Cal. Rptr. 3d 199, 210
(2013)(arbitrator’s finding subject to de novo review because it implicated
an explicit legislative expression of public policy); Burr Rd. Operating
Co. I, LLC v. New England Health Care Employees Union, Dist. 1199,
142 Conn. App. 213, 223-24, 70 A.3d 42 (2013) (de novo review of claim
that an arbitral award was contrary to public policy: “Where a party
challenges an award on the ground that it violates public policy, de novo
review is in order if the challenge has a legitimate, colorable basis™);
Chrysler Motors Corp. v. International Union, Allied Indus. Workers of
Am., AFL-CIO, 959 F.2d 685, 687 (7™ Cir. 1992)(“The public policy
doctrine allows this court to decide de novo whether [the award at issue]

violates public policy.”).
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The doctrine that courts may refuse to enforce arbitration awards
that violate public policy “derives from the basic notion that no court will
lend its aid to one who founds a cause of action upon an immoral or illegal
act.” United Paperworkers International Union v. Misco, Inc., 484 U.S.
29, 42, 108 S.Ct. 364, 373, 98 L.Ed.2d 286, 301 (1987). “Typically, the
public policy exception is implicated when enforcement of the award
compels one of the parties to take action which directly conflicts with
public policy.” Brown v. Rauscher Pierce Refsnes, Inc., 994 F.2d 775, 782
(11th Cir. 1993). It is a “now-settled rule that a court need not, in fact
cannot, enforce an award which violates public policy.” Stead Motors v.
Auto. Machinists Lodge No. 1173, 886 F.2d 1200, 1209 (9th Cir. 1989) (en
banc).

2. Turner Has Shown Prejudice.

“Prejudice” here—in the context of Turner’s challenge to the
orders compelling arbitration after arbitration has been completed—means
she must show she “suffered some harm.” Saleemi v. Doctor’s Assocs.,
Inc., 176 Wn.2d 368, 380-81 (2013). Vulcan contends Turner must
demonstrate prejudice not in the arbitrator’s “substantive decisions”, but
rather in the “effect” of the court’s order compelling arbitration (giving
examples of denying defenses or eliminating the contract’s protections).

This argument incorrectly assumes that the court addressed the gateway
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issue whether there was a valid contract between Turner and Vulcan and
whether it was unconscionable. But Judges Oishi and Benton did not
resolve those issues. The orders compelling arbitration prejudiced Turner
by denying her the right to have a court consider her challenges to the very
existence of the arbitration agreement. Instead, Vulcan pursued Turner
through arbitration and then came up with a previously-unannounced
clause to subject her to an outrageous fee award in its favor. To overcome
this injustice, Turner had to move to vacate the award against the odds,
under a narrow standard of review. The orders compelling arbitration
caused Turner clear harm.

Colliver and Macdonald contend the attorney fee award is
insufficient to show prejudice. They ignore the fact that Turner was
ultimately forced to withdraw by Vulcan’s relentless pressure in court and
arbitration, together with mounting costs of arbitration. Opening Br., 11,
17-18 ($30,450 in fees billed by AAA as of April 2012).4' This was
followed by Vulcan’s pursuit of its own claims against her resulting in a

judgment on one small claim plus a “shocking” amount of fees.*” Turner

*! Colliver and Macdonald pretend that the AAA costs were not a factor because “Vulcan
ultimately paid” for them, but they ignore that Vulcan steadfastly refused to pay
arbitration costs until late in 2012, instead maintaining that the parties should share costs
because the plan was not employer-promulgated. CP 2461 (Vulcan agreeing to pay AAA
costs; Dec. 2012).

2 Colliver and Macdonald also deny that Turner requested discovery in Turner I. In her
response to Vulcan’s motion to compel arbitration, she specifically asked that the motion
be treated as dispositive under CR 56, CP 79, and noted throughout her response the
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has shown egregious prejudice and harm resulting from the erroneous
orders compelling her to arbitrate her claims.

23 The Segregation of Fees Violated Public Policy.

a. The Law On Segregation Of Fees Does Not
Permit The Arbitrator’s Carve-Out.

Vulcan’s segregation argument was and is essentially an attempt to
circumvent Washington’s prohibition against fee-shifting when employees
bring claims to vindicate their statutory rights. The Washington Supreme
Court decisively confirmed the public policy prohibition against fees to a
prevailing defendant in LaCoursiere. In LaCoursiere, the Court reversed
an award of attorney fees to the employer, even though the employee’s
claim under the Wage Rebate Act (RCW Chapter 49.52) was dismissed,
because under RCW 49.52.070, “reasonable attorney fees and costs are
available only to prevailing employees.” Id. at *1. The Court relied on
Walters v. AAA Waterproofing, Inc., 151 Wn. App. 316, 321-22 (2009)
and Brown v. MHN Gov't Servs., Inc., 178 Wn.2d 258, 274-75 (2013),
holding:

We have previously held that mandatory attorney fee shifting

provisions in employment contracts are unconscionable where the

legislature authorizes only prevailing employees to collect attorney

fees. See Brown ..., [at] 274-75 (2013) (holding that a mandatory
fee shifting provision in an employment agreement is

many disputed facts that the court would need to view in her favor, including that an
arbitration agreement must have sufficient discovery to allow her to vindicate her
statutory rights.
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unconscionable under a similar statute because it was “a significant

deterrent to employees contemplating initiating an action to

vindicate their rights”); see also Walters, 151 Wn. App. at 325

(holding that in the context of the WRA, “a reciprocal attorney fees

provision is unconscionable”).

LaCoursiere, at *6. Justice Gonzalez, concurring, agreed that “[i]t would
frustrate the broad remedial purpose of the act to allow an employer to
override the clear statutory system by contract.” Id. at *7.* Vulcan is not
immune from this prohibition.

Judge Heller noted that “Vulcan acknowledged at oral argument,
there are no cases recognizing an exception to fee shifting principles if an
employer prevails on procedural, as opposed to substantive, grounds.” CP
3596. Vulcan’s still-unsupported contention is entirely the same as below:
that the court should segregate — or as Judge Heller phrased it, “carve out”
— pieces of the proceedings in Turner’s statutory employment and wage

claims in order to award a defendant-employer fees on matters where it

claims to have “prevailed”.** The arbitrator created an exception to the

¥ Similarly, in In re Wal-Mart Wage and Hour Employment Practices Litigation, 737
F.3d 1262 (9" Cir. 2013), the Ninth Circuit held that the parties could not waive or

eliminate by contract statutory grounds for vacating arbitration. Accordingly, the

nonappealability clause eliminating all federal court review of arbitration awards in the
arties’ arbitration agreement was not enforceable. CP 2455-58.

In rejecting Vulcan’s claim to attorney fees based on segregation for a purportedly
“procedural” defense, Judge Heller further explained, “Thus, if an employee brought a
discrimination claim that was subsequently dismissed on statute of limitation grounds, the
prevailing employer would not be entitled to attorneys’ fees. Yet Vulcan argues it is
entitled to fees because in Turner I it prevailed based on a different procedural defense,
i.e., that the litigation should occur in a different forum.” CP 3596. Vulcan’s lack of any
authority on this issue is confirmed by Vulcan’s repeated citation of Boguch v. Landover
Corp., 153 Wn. App. 595 (2009), a case about segregation, not statutory employment or
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fee-shifting prohibition, contrary to Washington and federal law, granting
fees for Vulcan’s work on two partial summary judgment motions
involving claims arising from Turner’s employment with Vulcan. CP
3594-95.

As the arbitrator here recognized, the only time an employer might
recover fees in a statutory employment or wage case would be in the
“exceptional” ** situation when the employee’s claims are frivolous,
unreasonable, or without foundation, which Turner’s claims were not.
E.g., CP 3995-96 (citing Walters, at 323).%® The WLAD is similar to the
Federal Civil Rights Act of 1964 (Title VII), and Washington courts look
to federal cases when construing the WLAD. Kumar v. Gate Gourmet
Inc., 180 Wn.2d 481, 491-92 (2014). In fact, “[w]here this court has

departed from federal antidiscrimination statute precedent, ... it has almost

wage claims or arbitration in that context. Vulcan still has no cases supporting its
position, because there are none. Therefore, as discussed below, the cross-appeal is
frivolous.

% A court may in its discretion award attorney's fees to a prevailing defendant in a Title
VII case only in exceptional circumstances, on a finding that plaintiff's action was
frivolous, unreasonable, or without foundation. Christiansburg Garment Co. v. EEOC,
434 U.S. 412, 421-22, 98 S.Ct. 694, 700, 54 L.Ed.2d 648 (1978). A “defendant is not
entitled to an award of fees on the same basis as a prevailing plaintiff.” /d. at 418-19
(emphasis in original). “To take the further step of assessing attorney's fees against
plaintiffs simply because they do not finally prevail would substantially add to the risks
inhering in most litigation and would undercut the efforts of Congress to promote the
vigorous enforcement of the provisions of Title VIL.” Id. at422.

% Moreover, “because fee awards are at bottom an equitable matter, ... courts should not
hesitate to take the relative wealth of the parties into account.” Thomas v. Bergdorf
Goodman, Inc., 03 CIV. 3066 (SAS), 2004 WL 2979960 (S.D.N.Y. Dec. 22, 2004)
(emphasis added) (while plaintiff was unable to ultimately prove race-based animus,
court would not assess fees against a “woman of modest means, in favor of Bergdorf
Goodman, a multi-million dollar department store”; quoting Faraci v. Hickey-Freeman
Co., Inc., 607 F.2d 1025, 1028 (2d Cir. 1979)).
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always ruled that the WLAD provides greater employee protections than
its federal counterparts do.” Id. at 491. In federal civil rights cases
(including employment discrimination), courts vigorously disapprove of
segregating fees between “frivolous” and “nonfrivolous” claims. Quiros
v. Hernandez Colon, 800 F.2d 1, 2 (1% Cir. 1986) (court “reluctant to
adopt a rule requiring a court to engage in such fine tuning that it must
award fees as to an insubstantial claim even though another claim was
more substantial and perhaps even prevailed”); Maag v. Wessler, 993 F.2d
718, 720 (9™ Cir. 1993) (court properly denied attorney fees to prevailing
defendants even though it ruled for defendant on an immunity issue);*’
Marquart v. Lodge 837, Intern. Ass’n of Machinists and Aerospace
Workers, 26 F.3d 842, 850-51 (8" Cir. 1994) (in employment retaliation
claim, when plaintiff voluntarily dismissed with prejudice before a judicial
decision on the merits, apparently as a legitimate litigation strategy, court
reversed award of fees to defendant as prevailing party, stating the
“contours of what constitutes a prevailing plaintiff for purposes of fee-
shifting ... are meant to be extreme because ... a prevailing plaintiff is
entitled to attorney fees except under very special circumstances.”).

Summary judgment motions to dismiss related claims arising out of a

#7«[T]he fact that a plaintiff may ultimately lose his [civil rights] case is not in itself a
sufficient justification for the assessment of fees.”” Maag, 993 F.2d at 721 (quoting
Hughes v. Rowe, 449 U.S. 5, 14, 101 S.Ct. 173, 178, 66 L.Ed.2d 163 (1980) (per
curiam)).

38



common core of facts (and efforts to compel arbitration, see below) simply
do not qualify an employer for fee-shifting. None of Vulcan’s cases
support such a carve out.

The only case cited by Vulcan on appeal for its position on
segregation, Hume v. American Disposal Co., 124 Wn.2d 656, 672
(1994),43 stands for the opposite of its argument that a prevailing employer
is entitled to fees in an employment or wage and hour case where the
claimed “nonstatutory” claims arise from a common core of facts. “Where
... the trial court finds the claims to be so related that no reasonable
segregation of successful and unsuccessful claims can be made, there need
be no segregation of attorney fees.” Hume, at 673 (citing Pannell v. Food
Servs. Of Am., 61 Wn. App. 418, 447 (1991)). Contrary to Vulcan’s
implication, in addressing segregation in Hume, the court discussed which
of the prevailing plaintiff-employees’ (not defendants’) claims were
successful for a fee award. Vulcan has never cited any Washington case
allowing fees to a prevailing employer in a statutory employment or wage
case where the claims are based on a common nucleus of facts, because
there are none.

Washington law is replete with the axiom that the court may not

segregate fees on related claims, particularly when they arise out of a

8 Resp. 44.
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statutory scheme prohibiting fees to a prevailing defendant employer: “If
the court finds that claims are so related that segregation is not reasonable,
then it need not segregate the attorney fees.” Dice v. City of Montesano,
131 Wn. App. 675, 690 (2006) (citing Hume, at 672). A “court is not
required to artificially segregate time ... where the claims all relate to the
same fact pattern, but allege different bases for recovery.” Ethridge v.
Hwang, 105 Wn. App. 447, 461 (2001) (citing Blair v. Wash. State. Univ.,
108 Wn.2d 558, 572 (1987)).
[I]f “the trial court finds the claims to be so related that no
reasonable segregation of successful and unsuccessful claims
can be made, there need be no segregation of attorney fees.”
Hume ... , [at] 673.... In this case, all of Plaintiff's claims were
interrelated to a degree that no reasonable segregation should be
made.
Castellano v. Charter Commc'ns, LLC, C12-5845 RIB, 2014 WL 1569242
(W.D. Wash. Apr. 17, 2014) (WLAD). See also Opening Br., 45-47.%

b. The Remanded Attorney Fee Award To
Employer Vulcan Violates Public Policy.

The arbitrator’s fee award of $39,524 on remand violates public
policy just as much as the original award which Turner succeeded in

vacating, and for the same reasons. Judge Heller erred in remanding the

¥ Citing Fiore v. PPG Indus., Inc., 169 Wn. App. 325, 352 (2012) (where “ ‘the
plaintiff's claims for relief ... involve a common core of facts or [are] based on related
legal theories,” a lawsuit cannot be “‘viewed as a series of discrete claims"™ and, thus,
the claims should not be segregated in determining an award of fees); Pham v. City of
Seattle, Seattle City Light, 159 Wn.2d 527, 547, 548 n.7 (2007); Brown, at 274 (court
refused to shift fees to a prevailing defendant though only “some of the underlying claims
fle]ll under the Washington Minimum Wage Act”).
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fee issue on a purportedly “alternative basis” to the arbitrator, who made
no findings that defamation and “validity of the release™ arose out of any
different facts than the statutory claims. They did not.

The court must vacate an arbitration award if enforcing it would
“thwart the purpose” of either the statute's terms or its stated purpose.
Kinder Morgan Bulk Terminals, Inc. v. United Steel, Paper & Forestry,
Rubber Mfg., Energy, Allied Indus. & Serv. Workers Int'l Union, & lIts
Local 1,9 F. Supp.2d 507, 516 (E.D. Pa. 2014) (citing Exxon Shipping Co.
v. Exxon Seamen’s Union, 993 F.2d 357, 363-64 (3d Cir. 1993)). There is
no basis for an end-run around public policy with fees to a prevailing
employer. The risk of having to pay almost $40,000 in attorney fees to
resist an employer’s overzealous attempt to punish an employee who had
already withdrawn from an arbitration will absolutely deter employees
from mounting legitimate challenges. Chilling plaintiffs from bringing an
employer to court over its arbitration clause rewards Vulcan’s increasingly
onerous policy on arbitration, making it nearly impossible for a plaintiff to
prevail in that forum. The court’s remand and confirmation of the
arbitrator’s unfounded exception for fees on Vulcan’s two unnecessary
summary judgment motions creates a dangerous loophole for employers
like Vulcan, which the Court should firmly close. See also Gas

Aggregation Services, Inc. v. Howard Avista Energy, LLC, 319 F.3d 1060,
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1069 (8™ Cir. 2003)(vacation of arbitration award of attorney fees; “Where
an arbitration panel cites relevant law, then proceeds to ignore it, it is said
to evidence a manifest disregard for the law.”) The arbitrator’s carve-out
for segregating fees to supposedly nonstatutory claims and the court’s
remand and confirmation of the fee award are unsupported and in fact
contradicted by authority, and void as against public policy.

H. Vulcan’s Cross-Appeal Attempting To Reinstate The Illegal
Fee Award Is Frivolous.

It is Vulcan, not Turner, that seeks to extend the law in a frivolous
cross-appeal. Vulcan appeals Judge Heller’s firmly grounded conclusion,
based on the clear consensus of Washington courts, that an attorney fee
award to a prevailing defendant-employer violates public policy. %
Following LaCoursiere and the precedent it is based on, this Court should
affirm Judge Heller’s decision, and Turner should be awarded attorney

fees for this baseless cross-appeal.

%% Vulcan wrongly claims Judge Heller raised the public policy issue sua sponte. Resp.
11. To the contrary, the record shows that Turner argued the public policy issue in her
reply. CP 3183-84. Then, at the July 23, 2013 hearing on Turner’s Motion to Vacate,
Judge Heller asked Vulcan why public policy would not preclude Vulcan from
recovering fees for prevailing on its “arbitration defense” in Turner II, and whether
Vulcan was aware of any cases supporting its position that a court may award fees to a
prevailing defendant-employer for a defense unrelated to the merits of the employment
claim. Vulcan was aware of “[n]o cases”. VRP 7-23-13, 30:9-31:10. The Court then
requested supplemental briefing on the issue. /d. 49:12-50:9 (requesting briefing on the
issue raised in Turner’s reply, “if an employer is awarded fees for trying to get a case to
arbitration when the case itself, for the most part, raises statutory claims, does that violate
the policy in this state not to chill the right of employees to file discrimination claims. ...
I'm not sure there is a fine line there” as Vulcan had attempted to make).
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Vulcan argues that Judge Heller’s Memorandum Opinion “pointed
to no authority” for public policy against fee awards for motions to
compel arbitration, and that the court erred in “extend[ing]” a “judicial
practice on a different issue—barring fee awards to employers who
successfully defend against discrimination and wage claims” to an award
for compelling Turner to arbitrate her discrimination and wage claims.
Resp., 47. But Vulcan has no authority, then and now.”’

As it did below, Vulcan attempts to distinguish compelling
arbitration as a “procedural” issue distinct from the “merits” of her claims.
Resp., 47 & n.29 (arguing “arbitrability” is a “procedural issue wholly
separate from the merits.”)* Relying on the same “two sentences”> of
dicta in Zuver v. Airtouch Communications, Inc.,153 Wn.2d 293, 319

(2004) that Judge Heller analyzed, CP 3596, Vulcan fabricates a “new

! The only case other than Zuver cited by Vulcan in support of awarding fees to an
employer for successfully compelling arbitration is Perez v. Qwest Corp. 883 F. Supp. 2d
1095, 1127 (D.N.M. 2012). The parties did not raise, and the court did not address
whether an award of fees to the defendant would violate public policy. The court granted
attorney fees to the defendant under Colorado law applied to a specific provision
allowing fees to a party who successfully stays a court action and/or compels arbitration
of claims subject to the arbitration agreement. /d. at 1127. Vulcan cited Perez to Judge
Heller, and he rejected it. CP 3288-89; CP 3417-32.

52 Here too, Vulcan attempts to have its cake and eat it too, switching from arguing
whether Judge Oishi and Judge Benton ruled on procedure or merits. Vulcan argued to
Judge Benton that Judge Oishi had in fact ruled on the “merits” of the arbitration
agreement’s unconscionability, binding Judge Benton to rule the same way on the merits
of unconscionability (though he clearly had not). Afterwards and now, Vulcan contends
Judge Benton’s granting of Vulcan’s motion to compel was merely procedural and had
nothing to do with the merits of Turner’s claims.

53 CP 3596 (Mem. Op.: “Vulcan relies primarily on Zuver [for its argument that its loser
pays provision is not unconscionable] ... The court based this holding on ... two
sentences.”).
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field of activity”—"arbitrability”—to which it argues Judge Heller
imposed a “no-reciprocal fees” mandate. Vulcan continues to argue that
Zuver “implicitly recognized” a bilateral fee provision is neutral in an
employee’s effort to vindicate her statutory rights.

But far from being “dispositive” of Vulcan’s cross-appeal, Zuver
did not even address public policy or the chilling effect of a fee provision
on an employee’s efforts to vindicate her statutory rights. Nor did Judge
Heller rule “directly at odds with Zuver” on the availability of fees for
compelling arbitration. Resp. at 49. n.31. Zuver did not “expressly reject”
“the same issue”, because the parties did not present or argue the violation
of public policy in a loser-pays fees clause in the context of employment
or wage claims. The only question the court briefly commented on in
Zuver was whether a reciprocal loser-pays provision was substantively
unconscionable. The court observed simply that it was reciprocal and, in
light of the arguments in that case, “does not appear to be so one-sided and
harsh as to render it substantively unconscionable.” Id. at 319. This is
hardly dispositive of the violation of public policy presented by the same
loser-pays provision in this case. Judge Heller recognized several reasons

Zuver is distinguishable:
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(1) Zuver Did Not Address The Public Policy Violation. But
Rather Dealt With The Speculative Possibility That The Provision

Might Be Unconscionable If The Arbitrator Failed To Award Fee
To Plaintiff.

Judge Heller correctly noted, “Zuver is not directly on point since
it addressed unconscionability as opposed to violations of public policy.”
CP 3596-97.%4 Importantly, as Walters pointed out, the fee provision in
Zuver was permissive, using the word “may”, while the clause at issue
here is mandatory, using the word “shall.” CP 2362; Walters, 151 Wn.

App. at 322-25.%

(2) Gandee™ Distinguished Zuver And Held A Virtually Identical
Provision Violates Public Policy.

Because Zuver did not address public policy, the two sentences
Vulcan relies on were simply dicta, the fee provision was permissive, and
the Court in Gandee clearly did reject Vulcan’s argument, Judge Heller
concluded, “There is a serious question whether the Zuver court’s
exclusive focus on the bilateral nature of the fee provision continues to
represent the current view of the court.” CP 3596. The Memorandum
Opinion then explains that in Gandee, nine years after Zuver, the

Washington Supreme Court invalidated a reciprocal loser pays provision

* “However, the two concepts are closely related. ... It is difficult to conceive of a
provision that fits within [4dler’s] definition of unconscionability that would not also
violate public policy.” /d. (Mem. Op., 14, n.2).
“Adler demonstrates that ... it is not speculative to assume that an arbitrator would
apply the provision ... . It uses the word ‘shall’ and it is not ambiguous.” /d. at 324.
% Gandee v. LDL Freedom Enterprises, Inc., 176 Wn.2d 598, 605-06 (2013).
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in a debt adjustment contract “virtually identical” to Vulcan’s®’ because it
“serve[d] to benefit only [the defendant corporation] and, contrary to the
legislature’s intent, effectively chills [plaintiff’s] ability to bring suit under
the CPA”. Id. at 606. Therefore, it was in fact “one-sided and overly
harsh” and substantively unconscionable. 1d’®

But Vulcan dismisses Judge Heller’s skepticism as to the
continuing viability of Zuver’s two sentences on whether a bilateral loser
pays provision would be unconscionable, in light of Gandee. Vulcan
claims Judge Heller was “speculat[ing]”’, and that Gandee is
distinguishable because it dealt with a Consumer Protection Act claim, not
a motion to compel arbitration. Resp., 49 & n.31. This was no
speculation and there is no valid distinction. In Hill v. Garda CL
Northwest, Inc., 179 Wn.2d 47, 54 (2013), a wage-and-hour suit, the Court
applied Gandee to hold an arbitration clause unconscionable, including a

provision requiring the loser to pay half the arbitrator’s fee and other

57 CP 3595, citing Gandee, at 606.

%8 The defendant corporation in Gandee “flip[ped] the situation in Zuver", arguing the
arbitrator would violate Washington law by awarding a prevailing defendant attorney
fees. The Court explained an additional distinction between this case and Gandee as
opposed to Zuver, that it held the fee-shifting provision to be enforceable in Zuver
because at that point in those proceedings, it was “‘mere speculation’ to assume the
arbitrator would violate Washington law by not awarding costs and fees to a prevailing
plaintiff.” /d. at 606. Westlaw cites Gandee as refusing to “extend” Zuver, using exactly
that word, It is Vulcan’s argument, similar to that of the defendant in Gandee, that is for
an extension of the law.
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costs, when the employees showed that the high costs and their limited
resources made arbitration cost-prohibitive.

(3) In Zuver, Unlike Turner’s Case. There Was No Evidence Of
The Chilling Effect On The Employee.

Judge Heller also noted that unlike Zuver, where the fee provision
had not been applied, the effect on the employee here “was to impose a
daunting amount ... on a terminated employee who a few months earlier
had written the Arbitrator” that she could not pay for counsel and was
unemployed. CP 3597. As the Washington Supreme Court concluded
with regard to a virtually identical fee provision in Gandee, the effect on
Turner was “one-sided and overly harsh.” Judge Heller also concluded it
“shock[ed] the conscience.” Thus, Vulcan’s unsupported rehashing of its
argument in the face of such clear precedent merits an award of attorney
fees in Turner’s favor.

The Court need look no further than Washington cases to
invalidate this attorney fee provision. But many other courts have held
arbitration agreement unenforceable on the ground that a loser pays
provision is unconscionable and violates the law. In California, like
Washington, there is no question that these types of loser pays provisions

in arbitration agreements are unconscionable.*’

*® E.g., Trivedi v. Curexo Technology Corp., 189 Cal. App. 4th 387, 398, 116 Cal. Rptr.
3d 804, 813 (2010) (No. A127283 (refusing to enforce the agreement in part because it
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I. Attorney Fees To Turner On Appeal.

Turner requests attorney fees on appeal. Opening Br., at 49; e.g.,
Collins v. Clark Cnty. Fire Dist. No. 5, 155 Wn. App. 48, 104-05 (2010).
III. CONCLUSION
Turner asks the Court to reverse the order compelling arbitration
and remand for trial, reverse the erroneously remanded fee award, affirm
Judge Heller’s Memorandum Opinion holding that the entire fee award is
void in violation of public policy, and grant attorney fees against Vulcan

for Turner’s prevailing in superior court and on appeal.

RESPECTFULLY SUBMITTED this 1st day of December, 2014.

SCHROETER, GOLDMARK & BENDER

s&/Rebecca J._ Roe
REBECCA J. ROE, WSBA #7560
KATHRYN GOATER, WSBA #9648

Of Counsel:
CARLA TACHAU LAWRENCE, WSBA #14120
Counsel for Appellant Traci Turner

included a “loser pays” provision); Armendariz v. Found. Health Psychcare Servs., Inc.,
24 Cal. 4th 83, 107-113, 6 P.3d 669 (2000) (requiring employee to pay arbitration fees to
enforce statutory rights makes any such arbitration agreement unconscionable). Federal
courts have also held that an arbitration agreement which forces an employee to pay costs
is unenforceable. See, e.g., Shankle v. B-G Maintenance Management of Colorado, Inc.,
163 F.2d 1230, 1233-35 (10™ Cir. 1999); Nesbitt v. FCNH, Inc., No. 14-CV-00990-RBJ,
2014 WL 6477636, at *5 (D.Colo. Nov. 19, 2014) (applying Shankle where fee and costs
provisions would effectively preclude plaintiff from pursuin%I statutory claims); Paladino
v. Advent Computer Technologies, Inc., 134 F.3d 1054 (11" Cir. 1998); Cole v. Burns,
105 F.3d 1465 (D.C. Cir. 1997).
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Jeffrey BELLMAN, an individual; Thomas R.
Samuelson, an individual, Plaintiffs—Appellees,
V.
13CARBON, LLC, a Colorado limited liability
company; Patric Galvin, an individual; Robert
Hanfling, an individual; Faisal Syed, an
individual; Christopher Galvin, an individual;
Rebecca Galvin, an individual; David Sunshine, an
individual, Defendants—Appellants.

No. 12—-1275. | May 29, 2014.

Synopsis

Background: In securities fraud action, defendants
moved to compel arbitration of claims. The United States
District Court for the District of Colorado denied motion.
Defendants appealed.

Holdings: The Court of Appeals, Jerome A. Holmes,
Circuit Judge, held that:

[l agreement between parties to arbitrate did not exist,
and

(] plaintiffs were not equitably estopped to assert their
lack of signature on operating agreement which contained
arbitration provision as basis for avoiding arbitration.

Affirmed.

West Headnotes (2)

t Alternative Dispute Resolution
$=Agreements to arbitrate

No agreement to arbitrate existed between
parties to sale of securities that would prevent
investors from bringing securities fraud action;
signature page to operating agreement
containing arbitration clause listed limited
liability company that was subject of purchase
and another limited liability company that was
also investor in that company, and neither of
those parties actually signed copy of agreement
that was included in investment binder, and
plaintiff investors submitted uncontroverted
evidence that they were never requested to sign
operating agreement or agree to its provisions
and that they in fact did not sign operating
agreement.

Cases that cite this headnote

2l Alternative Dispute Resolution
#=Performance, breach, enforcement, and
contest of agreement

Securities fraud plaintiffs were not equitably
estopped to assert their lack of signature on
operating agreement containing arbitration
provision as basis for avoiding arbitration;
plaintiffs did not receive direct benefits from or
seek to enforce their rights under operating
agreement.

1 Cases that cite this headnote
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Bellman v. i3Carbon, LLC, 563 Fed.Appx. 608 (2014)

ORDER AND JUDGMENT"

JEROME A. HOLMES, Circuit Judge.

Defendants—Appellants i3Carbon, LLC, Patric Galvin,
Robert Hanfling, Faisal Syed, Christopher Galvin,
Rebecca Galvin, and David Sunshine (collectively,
“Defendants™) appeal from the denial of their motion to
compel arbitration of Plaintiffs—Appellees Jeffrey
Bellman’s and Thomas R. Samuelson’s (together,
“Plaintiffs™) claims for securities fraud. Defendants assert
that the district court erred by failing to find that the
parties had entered into an enforceable arbitration
agreement and by refusing to apply the doctrine of
equitable estoppel. Exercising our jurisdiction under 9
U.S.C. § 16(a)(1)(C), which provides that an appeal may
be taken from an order denying an application to compel
arbitration, we affirm.

A

Plaintiffs brought this securities fraud case based upon
alleged misstatements and omissions made at the time of
their investment in i3Carbon, a Colorado limited liability
company (“LLC”) that acquires, develops, and sells coal
and similar commodity resources. Patric Galvin, an
officer of i3Carbon, approached Mr. Samuelson and Mr.
Bellman in, respectively, the late summer and early fall of
2010, regarding a possible investment in i3Carbon. It is
undisputed that Mr. Galvin provided each of the Plaintiffs
with a binder of materials (the “Investment Binder(s)”)
relating to their possible investment. The Investment
Binders contained approximately 200 pages of
documents, including an unsigned Operating Agreement
and two unsigned Subscription Agreements. Plaintiffs
submitted declarations stating that neither of them signed,
nor were asked to sign, the Operating Agreement.' Mr.
Samuelson invested $350,000 in i3Carbon in August and
September 2010, and Mr. Bellman invested $250,000 in
i3Carbon in November 2010 and January 2011.

B

The Operating Agreement provided to Plaintiffs in the

WastlawNext © 2014 Thomsen Reuiers. Neo cle'm iz origing

m

Investment Binders states that it is an agreement dated
“the — day of July, 2010” between Defendants and “the
Persons whose names are set forth on Exhibit A attached
hereto.” Aplt. App. at 48 (Operating Agreement, filed
May 1, 2012) (formatting altered). Plaintiffs claim that the
Investment Binders did not contain an Exhibit A to the
Operating Agreement. The signature page to the
Operating Agreement lists i3Carbon and GSC Holdings,
LLC, as the only signatories to the agreement, although
Plaintiffs contend that neither of those parties actually
signed the copy of the agreement included in the
Investment Binder.

*610 The Operating Agreement contains an arbitration
provision, stating, in pertinent part:

Any suit, ... claim, controversy,
action or proceeding arising out of
or relating to this Agreement or the
breach, enforcement, termination or
validity thereof, shall be brought
exclusively in either (a) the state
courts located in the City and
County of Denver, Colorado, or (b)
before one (1) arbitrator located in
the City and County of Denver,
Colorado, such arbitration to be
administered by JAMS pursuant to
its Comprehensive  Arbitration
Rules and  Procedures (an
“Arbitration™). In addition to the
foregoing, any party that becomes a
party to a state court proceeding
pursuant to (a) of this Section 11.7
may, upon written notice delivered
to all other parties to the
proceeding (as set forth in the
complaint or other pleadings) to
[sic] be transferred and determined
solely pursuant to an Arbitration;
provided that such party provides
notice of its election to have such
proceeding be determined by
Arbitration within thirty (30) days
following its initial receipt of the
original complaint filed with a state
court pursuant to (a) of this Section
I1.7:

Id. at 78 (formatting altered).

In addition to the Operating Agreement, the Investment
Binders contained a Subscription Agreement. The

Subscription Agreement states that it is an agreement
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“executed by the undersigned in connection with the
private placement of Class A Units” and provides a space
for the “undersigned Purchaser” to include his name and
address. /d. at 162 (Subscription Agreement, dated Aug.
27, 2010). The Subscription Agreement includes a forum
selection provision, stating that:

Any disputes arising out of, in
connection with, or with respect to
this Subscription, the subject matter
hereof, the performance or
non-performance of any obligation
hereunder, or any of the
transactions contemplated hereby
shall be adjudicated by a court of
competent civil jurisdiction sitting
in Denver, Colorado and nowhere
else.

Id. at 171 (emphasis added).

Mr. Samuelson signed and returned a copy of the
Subscription Agreement in August 2010. In September
2010, i3Carbon sent Mr. Samuelson a signed letter
agreement confirming his investment and stating, in part,
“This letter agreement is intended to clarify the
relationship between you and i3Carbon, LLC, and does
not supersede the subscription agreement or the other
materials you have been provided.” /d at 39 (Letter
Agreement, dated Sept. 23, 2010) (emphasis added). Mr.
Samuelson signed and returned the letter agreement to
i3Carbon.

Defendants allege that sometime after Plaintiffs received
the Investment Binders, but before they made their
investments, Plaintiffs had a telephone conversation with
Mr. Galvin during which Mr. Bellman “stated ... that in
connection with his investment he required changes in the
overall agreement which included specific ‘Early
Investor’ distribution terms that would significantly
benefit both Bellman and Samuelson.” /d. at 186 (Supp.
Decl. of Patric Galvin, filed June 1, 2012). According to
Mr. Galvin’s declaration, Mr. Galvin obtained approval
for the requested changes and informed Plaintiffs that he
“would have an amended operating agreement prepared to
reflect them.” /d at 187. Mr. Galvin stated that he
“directed the preparation of the First Amended and
Restated Operating Agreement” and “directed that copies
be sent to [Plaintiffs].” /d. Mr. Galvin further declared
that he had a subsequent telephone conversation with Mr.
Bellman in which Mr. Bellman claimed to have misplaced
the Operating *611 Agreement “and requested that
i3Carbon send him another copy which he would then
sign and return.” /d. Mr. Galvin claims that he did this.

Plaintiffs dispute Mr. Galvin’s version of events and have
submitted declarations stating that they (1) “did not at any
time request any revisions or modifications to the
Operating Agreement,” (2) did not receive a copy of the
Amended Operating Agreement prior to this lawsuit, (3)
never signed an Amended Operating Agreement, and (4)
never discussed the Operating Agreement or Amended
Operating Agreement with anyone at i3Carbon. See id. at
157 (Decl. of Jeffrey Bellman, filed May 25, 2012); id. at
16061 (Decl. of Thomas R. Samuelson, filed May 25,
2012).

The Amended Operating Agreement that Defendants
claim to have sent to Plaintiffs is dated October 5, 2010. It
includes an Exhibit A, which lists the shareholders in
i3Carbon as GCS Holding, LLC and Mr. Samuelson. Mr.
Bellman is not listed on the agreement. The Amended
Operating Agreement was signed by i3Carbon and GCS
Holdings, LLC, but was not signed by either Mr.
Samuelson or Mr. Bellman. The Amended Operating
Agreement contains an arbitration provision identical to
the arbitration provision in the earlier Operating
Agreement.

In September 2011, Mr. Samuelson emailed Mr. Galvin
seeking an update regarding potential dividends to “round
A shareholders.” /d at 190 (Email from T. Samuelson to
P. Galvin, dated Sept. 15, 2011). Mr. Galvin alleges that
these dividends were consistent with the “requested and
agreed upon ‘Early Investor’ provisions™ included in the
Amended Operating Agreement. /d. at 187. The email
does not reference either the Operating Agreement or the
Amended Operating Agreement.

C

Plaintiffs filed an amended complaint against Defendants
on April 17, 2012, alleging various securities-fraud
violations. Defendants filed a motion to compel
arbitration on May 1, 2012. Following full briefing on the
issue, the district court held a hearing on June 6, 2012. At
the conclusion of the hearing, the district court denied
Defendants’ motion on the grounds that Defendants had
“presented no evidence that creates a genuine issue of
material fact as to whether or not there was a meeting of
the minds and an agreement binding on the parties to
arbitrate the disputes that have arisen between them with
respect to their dealings ... [with] i3 Carbon.” /d. at 298
(Tr. of Hr'g on Mot. to Compel Arbitration, dated June 6,
2012); see also id. at 191-92 (Minute Order, dated June 6,
2012). Defendants subsequently filed a timely notice of
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appeal.

A

We review a district court’s denial of a motion to compel
arbitration de novo, applying the same legal standard
employed by the district court. Avedon Eng'g, Inc. v.
Seatex, 126 F.3d 1279, 1283 (10th Cir.1997). Although
“[t]he Supreme Court has ‘long recognized and enforced a
liberal federal policy favoring arbitration agreements,”
Nat'l Am. Ins. Co. v. SCOR Reinsurance Co., 362 F.3d
1288, 1290 (10th Cir.2004) (quoting Howsam v. Dean
Witter Reynolds, Inc., 537 U.S. 79, 83, 123 S.Ct. 588. 154
L.Ed.2d 491 (2002)) (internal quotation marks omitted),
the question “whether parties have a valid arbitration
agreement at all” is a “gateway matter[ ]” that is
“presumptively for courts to decide,” Oxford Health
Plans LLC v. Sutter, — U.S. ——, 133 S.Ct. 2064, 2068
n. 2, 186 L.Ed.2d 113 (2013) (quoting Green *612 Tree
Fin. Corp. v. Bazzle, 539 U.S. 444, 452, 123 S.Ct. 2402,
156 L.Ed.2d 414 (2003)) (internal quotation marks
omitted). Courts thus review this question “de novo
absent ‘clear[ ] and unmistakabl[e]’ evidence that the
parties wanted an arbitrator to resolve the dispute.” /d.
(alterations in original) (quoting AT & T Techs. v.
Commc'ns Workers, 475 U.S. 643, 649, 106 S.Ct. 1415,
89 L.Ed.2d 648 (1986)). Whether an agreement to
arbitrate exists “is simply a matter of contract between the
parties.” Walker v. BuildDirect.com Techs., Inc., 733 F.3d
1001, 1004 (10th Cir.2013) (quoting Avedon Eng'g, 126
F.3d at 1283) (internal quotation marks omitted). As such,
we “apply ordinary state-law principles that govern the
formation of contracts to determine whether a party has
agreed to arbitrate a dispute.” Id. (quoting Hardin v. First
Cash Fin. Servs., Inc., 465 F.3d 470, 475 (10th Cir.2006))
(internal quotation marks omitted); Avedon Eng'g, 126
F.3d at 1287.

“When parties dispute the making of an agreement to
arbitrate, a jury trial on the existence of the agreement is
warranted unless there are no genuine issues of material
fact regarding the parties” agreement.” Hardin, 465 F.3d
at 475 (quoting Avedon Eng’g, 126 F.3d at 1283) (internal
quotation marks omitted). That is, “when factual disputes
[seem likely to] determine whether the parties agreed to
arbitrate, the way to resolve them isn’t by round after
round of discovery and motions practice. It is by
proceeding summarily to trial.” Howard v. Ferrellgas
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Partners, L.P., 748 F.3d 975, 984 (10th Cir.2014). By
contrast, “[w]hen it’s apparent ... that no material disputes
of fact exist it may be permissible and efficient for a
district court to decide the arbitration question as a matter
of law through motions practice and viewing the facts in
the light most favorable to the party opposing arbitration.”
Id. at 977; see, e.g, Hancock v. Am. Tel. & Tel. Co., 701
F.3d 1248, 1261 (10th Cir.2012), cert. denied, — U.S.
—— 133 S.Ct. 2009. 185 L.Ed.2d 868 (2013); Hardin,
465 F.3d at 474-75.

In ascertaining whether questions of material fact remain,
we give the nonmoving party—here, Plaintiffs—“the
benefit of all reasonable doubts and inferences that may
arise.” Hancock, 701 F.3d at 1261 (quoting Par—Knit
Mills, Inc. v. Stockbridge Fabrics Co., 636 F.2d 51, 34
(3d Cir.1980)) (internal quotation marks omitted). We
have previously explained that the framework for
analyzing this issue “is similar to summary judgment
practice”: the party moving to compel arbitration bears
the initial burden of presenting evidence sufficient to
demonstrate the existence of an enforceable agreement; if
it does so, the burden shifts to the nonmoving party to
raise a genuine dispute of material fact regarding the
existence of an agreement. /d. As noted above, if a
genuine dispute of material fact exists, the Federal
Arbitration Act (“FAA”) calls for a summary trial. See
Howard, 748 F.3d at 984. Only “when it’s clear no
material disputes of fact exist and only legal questions
remain” may a court resolve the arbitration question by
ruling on a motion to compel, rather than conducting a
summary trial. /d.

Defendants have also argued that the district court erred
in rejecting their equitable estoppel argument. We have
not yet decided whether the de novo standard that
generally applies to our review of a denial of a motion to
compel arbitration also applies to a denial of such a
motion based on equitable estoppel, or whether some
other standard of review applies. See Lenox MaclLaren
Surgical Corp. v. Medtronic, Inc., 449 Fed.Appx. 704,
707 (10th Cir.2011). Other circuits are split on this issue,
with some courts reviewing such decisions de novo, and
others for an abuse of *613 discretion. See id. (noting that
the Fourth and Fifth Circuits review for abuse of
discretion, while the Third, Eighth, Ninth, and Eleventh
Circuits review de novo). It is unnecessary for us to
decide here which standard applies because Defendants’
equitable estoppel argument fails regardless.

We turn now to Defendants’ arguments on appeal.
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B

' Defendants principally challenge the district court’s
determination that, as a matter of law, an agreement to
arbitrate between the parties does not exist. Alternatively,
Defendants argue that the district court erred by refusing
to find that Plaintiffs were equitably estopped from
denying the enforceability of the arbitration provision in
the Operating Agreement because, according to
Defendants, Plaintiffs have benefitted from and attempted
to enforce other provisions of the Operating Agreement.
We begin by addressing whether an enforceable
agreement exists between the parties and then turn to
Defendants’ equitable estoppel argument.

As noted above, “arbitration is a matter of contract and a
party cannot be required to submit to arbitration any
dispute which he has not agreed so to submit.” Spahr v.
Secco, 330 F.3d 1266, 1269 (10th Cir.2003) (quoting AT
& T Techs., 475 U.S. at 648, 106 S.Ct. 1415) (internal
quotation marks omitted). And, although the presence of
an arbitration clause generally creates a presumption in
favor of arbitration, see ARW Exploration Corp. v.
Aguirre, 45 F.3d 1455, 1462 (10th Cir.1995) (“If a
contract contains an arbitration clause, a presumption of
arbitrability arises, particularly if the clause in question
contains broad and sweeping language.”), “this
presumption disappears when the parties dispute the
existence of a valid arbitration agreement,” Dumais v.
Am. Golf Corp., 299 F.3d 1216, 1220 (10th Cir.2002); see
also Riley Mfg. Co. v. Anchor Glass Container Corp., 157
F.3d 775, 779 (10th Cir.1998) (“[W]hen the dispute is
whether there is a valid and enforceable arbitration
agreement in the first place, the presumption of
arbitrability falls away.”).

We “ ‘apply ordinary state-law principles that govern the
formation of contracts’ to determine whether a party has
agreed to arbitrate a dispute.” Hardin, 465 F.3d at 475
(quoting First Options of Chi., Inc. v. Kaplan, 514 U.S,
938, 944, 115 S.Ct. 1920, 131 L.Ed.2d 985 (1995)). Here,
the parties agree that Colorado law governs this question.
Under Colorado law, a contract requires a “meeting of the
minds.” See Schulz v. City of Longmont, Colo., 465 F.3d
433, 438 n. 8 (10th Cir.2006) (quoting Agritrack, Inc. v.
DeJohn Housemoving, Inc, 25 P.3d 1187, 1192
(Col0.2001)) (internal quotation marks omitted). This is
true for both express contracts and contracts that are
implied in fact based on the conduct of the parties. See
id; see also N.Y. Life Ins. Co. v. K N Energy, Inc., 80
F.3d 405, 412 (10th Cir.1996) ( “Although implied in fact
contracts can be based on the conduct of the parties,
‘there must be a meeting of the minds before any contract
will be implied.” ” (quoting A.R.A. Mfg. Co. v. Cohen, 654
P.2d 857, 859 (Colo.App.1982))).

WestlawNext © 2014 Thomsen Reuters. Ne ¢

0,
=
o
(8]

@

il

Here, the district court concluded that “the defendant has
presented no evidence that creates a genuine issue of
material fact as to whether or not there was a meeting of
the minds and an agreement binding on the parties to
arbitrate the disputes that have arisen between them.”
Aplt. App. at 298. We agree. Specifically, we conclude
that Defendants have failed to show that the “conduct of
the parties ... evidences a mutual intention to contract with
each other,” N.Y. Life Ins., 80 F.3d at 412 (quoting Tuttle
v. ANR Freight Sys., Inc, 797 P2d 825, 829
(Colo.App.1990)) *614 (internal quotation marks
omitted), or that there was a “meeting of the minds,” id.
(quoting A.R.4. Mfg., 654 P.2d at 859) (internal quotation
marks omitted).

Defendants argue that Plaintiffs manifested their
acceptance of the Operating Agreement, and specifically
the arbitration provision, when they invested in i3Carbon
following receipt of the approximately 200-page
Investment Binder. However, the Operating Agreement
included in the Investment Binder did not have Plaintiffs’
names on it and did not indicate that Plaintiffs were
expected to sign it. Moreover, Plaintiffs have submitted
uncontroverted evidence that (1) i3Carbon never
requested that they sign the Operating Agreement or agree
to its provisions, and (2) Plaintiffs, in fact, did not sign the
Operating Agreement.

Defendants attempt to minimize the importance of the
parties’ failure to sign the Operating Agreement by
arguing that an arbitration agreement does not need to be
signed to be enforceable. Specifically, Defendants
correctly note that “[w]hile the [FAA] requires a writing
evidencing an agreement to arbitrate disputes, it is
well-established that the FAA does not require signatures
of the parties to be enforceable.” Aplt. Opening Br. at 19;
see, e.g., Med. Dev. Corp. v. Indus. Molding Corp., 479
F.2d 345, 348 (10th Cir.1973) (noting that it is “not
necessary ... that a party sign the writing containing the
arbitration clause”). However, while a signature is not
always required, the parties must still have entered into a
valid arbitration agreement under state law. See E-2]
Eng’g, Inc. v. Steve Stock & Assocs., Inc., 252 P.3d 36, 39
(Colo.App.2010) (“[TThe lack of signature in and of itself
does not invalidate an otherwise enforceable agreement to
arbitrate.”). Thus, while Defendants are correct in
asserting that the parties’ failure to sign the Operating
Agreement is not dispositive, this does not relieve
Defendants of their burden to establish the existence of an
enforceable agreement in the first place.

Here, Defendants have failed to carry their burden of
showing that an enforceable arbitration agreement exists.

n
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First, it is undisputed that the Investment Binder
contained conflicting provisions regarding arbitration.
While the Operating Agreement provided for arbitration,
the Subscription Agreement did not. In our view, the
documents in the Investment Binder do not demonstrate a
meeting of the minds regarding arbitration.’

Furthermore, we underscore that the only signed
documents in the record are Mr. Samuelson’s August 27,
2010 Subscription Agreement and the September 22,
2010 letter from i3Carbon to Mr. Samuelson. Neither of
these documents evinces an agreement by Plaintiffs to
arbitrate their claims. To the contrary, the Subscription
Agreement explicitly provides that any disputes shall be
heard by “a court of competent civil jurisdiction sitting in
Denver, Colorado and nowhere else.” Aplt. App. at 171.
The September 22, 2010 letter reiterates that it was
intended to clarify the relationship of the parties, but
“does not supersede the subscription agreement or the
other materials you have *615 been provided.” /d. at 39.
While the September 22 letter specifically references the
Subscription Agreement (which explicitly provides that
disputes will be resolved by the courts) it does not do the
same with regard to the Operating Agreement, or
otherwise identify any arbitration provision.

Defendants have failed to articulate why the Operating
Agreement (including its arbitration provision)}—which
neither of the parties signed—should be binding, but the
Subscription Agreement—which was contained in the
same binder and actually signed by Mr.
Samuelson—should not be enforced’ Defendants’
argument essentially boils down to their assertion that
Plaintiffs’ mere investment in i3Carbon following their
receipt of a binder containing an unsigned Operating
Agreement somehow establishes that Plaintiffs agreed to,
and accepted, the terms of the Operating Agreement,
including its arbitration provision. However, in light of
the conflicting provisions contained in the Investment
Binder, this argument is unpersuasive.

Based on the foregoing, the district court correctly
concluded that no genuine dispute of material fact exists
regarding whether the parties entered into an agreement to
arbitrate. Accordingly, the district court properly denied
Defendants’ motion to compel arbitration on this basis.

C

21 ' We turn now to Defendants’ argument that “Plaintiffs
are equitably estopped from asserting their lack of
signature on the Operating Agreements as a basis [for]
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avoiding arbitration.” Aplt. Opening Br. at 23. In support
of their argument, Defendants cite /nternational Paper
Co. v. Schwabedissen Maschinen & Anlagen GMBH, 206
F.3d 411 (4th Cir.2000), which states:

In the arbitration context, the
[equitable  estoppel]  doctrine
recognizes that a party may be
estopped from asserting that the
lack of his signature on a written
contract precludes enforcement of
the contract’s arbitration clause
when he has  consistently
maintained that other provisions of
the same contract should be
enforced to benefit him.

Id. at 418; see also Pikes Peak Nephrology Assocs., P.C.
V. Total Renal Care, Inc., No.
09-CV-00928-CMA-MEH, 2010 WL 1348326, at *8
(D.Colo. March 30, 2010) (finding that plaintiff was
bound by unsigned arbitration agreement where plaintiff
received benefits from the contract and sought to enforce
his rights under the terms of the contract). However, both
International Paper and Pikes Peak involved situations
where the non-signing party sought to take advantage of
beneficial terms of the agreement while simultaneously
disavowing the enforceability of the agreement’s
arbitration clause. See [nt’l Paper, 206 F.3d at 418
(“International Paper’s entire case hinges on its asserted
rights under the ... contract; it cannot seek to enforce
those contractual rights *616 and avoid the contract’s
requirement that ‘any dispute arising out of’ the contract
be arbitrated.”); Pikes Peak, 2010 WL 1348326. at *8
(“[B]lecause [plaintiff] seeks adjudication of his rights and
remedies under the [agreement], and because he ... seeks
the benefits of the [agreement], it follows that he would at
least be bound by the contractual procedures for resolving
disputes arising therefrom.”). Here, in contrast, Plaintiffs
did not receive direct benefits from or seek to enforce
their rights under the Operating Agreement. For this
reason, the present case is distinguishable from the factual
situations present in /nternational Paper and Pikes Peak.

Defendants disagree with this conclusion, arguing that
Plaintiffs did in fact benefit from and seek to enforce their
rights under the Operating Agreement. Specifically,
Defendants point to a telephone conversation between
Plaintiffs and Mr. Galvin, in which Mr. Bellman allegedly
requested that the “overall agreement” be changed to
include distribution terms for early investors. See Aplt.
App. at 186. Defendants then made changes reflecting
Plaintiffs” request in an Amended Operating Agreement.
In his declaration, Mr. Galvin asserts that he directed a
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copy of the Amended Operating Agreement to be sent to
Plaintiffs. = However, Plaintiffs have submitted
declarations swearing that they never received the
Amended Operating Agreement, and that neither of them
ever signed or agreed to the terms of the Amended
Operating Agreement. Several months later, Mr.
Samuelson sent an email to i3Carbon requesting early
investor distributions. The email did not reference the
Operating Agreement or the Amended Operating
Agreement in any way.’

Based on these facts, Defendants cannot establish that
Plaintiffs sought a change to the Operating Agreement
and thereafter sought to benefit from or enforce rights
under the original or amended agreement. For one,
Plaintiffs merely sought a change to the “overall
agreement.” See id. at 157, 160, 186-87. They never
requested that the change be made to the Operating
Agreement (which contains the arbitration provision) or
that the change be reflected in an Amended Operating
Agreement. Thus, the fact that Defendants chose to reflect
the change in the Amended Operating Agreement does
not somehow elevate that document above the other
documents sent to Plaintiffs in the Investment Binder,
such as the Subscription Agreement (which explicitly
provides that courts will resolve the disputes).

Moreover, as Plaintiffs note, they “never agreed that their
entire agreement was governed by and reflected in either
Operating Agreement, and [they] did not receive or sign
the Amended Operating Agreement.” Aplee. Br. at 28.
Defendants have not established otherwise. Thus, contrary
to Defendants’ assertion, there is no evidence that
Plaintiffs “sought to rely on provisions in the Amended
Operating Agreement to request early investor
distributions.” Aplt. Reply Br. at 16. In fact, Defendants
cannot even establish that Plaintiffs received the
Amended Operating Agreement,’ much less that they
*617 agreed to its terms. And it is undisputed that
Plaintiffs never received an early investor distribution,
and they have not made a claim for such a distribution in
their pending lawsuit. Furthermore, the present case is
distinguishable from /nternational Paper and Pikes Peak
in that Plaintiffs’ “amended complaint states no claim for
any relief or indication that the plaintiffs are seeking any
benefit under the terms of the operating agreement in
either form.” Aplt. App. at 295-96. Indeed, the Operating
Agreement is not mentioned anywhere in the amended
complaint.

Defendants acknowledge that Plaintiffs have not alleged a
breach-of-contract claim, but nonetheless argue that
equitable estoppel should apply because Plaintiffs have
included claims “that relate in various ways to the
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Operating Agreement.” Aplt. Opening Br. at 15.
However, in Lenox, a case arising under Colorado law, a
panel of our court held that the doctrine of equitable
estoppel does not apply merely because plaintiffs have
asserted claims that relate to or are “factually significant”
to the agreement at issue embodying the arbitration
provision. 449 Fed.Appx. at 709-10. More specifically,
“[flor a plaintiff's claims to rely on the contract
containing the arbitration provision, the contract must
form the legal basis of those claims; it is not enough that
the contract is factually significant to the plaintiff’s claims
or has a ‘but-for’ relationship with them.” /d. at 709. In
other words, “[t]he claims must be ‘so intertwined with
the agreement’ that ‘it would be unfair to allow the
signatory "' to rely on the agreement in formulating its
claims but to disavow availability of the arbitration clause
of that same agreement.’ ” /d at 710 (quoting PRM
Energy Sys., Inc. v. Primenergy, L.L.C., 592 F.3d 830,
835 (8th Cir.2010)).

In Lenox, the defendants contended that the plaintiff’s
claims “rely on the Agreement because they are
significantly related to, make reference to, or presume the
existence of the Agreement.” /d at 709. The panel
rejected this argument, finding that while the agreement
was “factually significant to [the plaintiff’s] claims,” it
did not “form the legal basis for [those] claims” because
“[the plaintiff was] not attempting to hold the
non-signatory liable pursuant to duties imposed by the
agreement, and its claims [did] not depend on whether
[the defendants’] conduct was proper under the
Agreement.” Id. at 710 (citation omitted) (quoting
Grigson v. Creative Artists Agency, L.L.C., 210 F.3d 524,
528 (5th Cir.2000)) (internal quotation marks omitted).
As such, the panel concluded that the plaintiff did “not
rely on the terms of the Agreement in a manner that
would make it unfair for [the plaintiff] to avoid arbitrating
those claims.” /d.

*618 Applying the reasoning of Lenox here leads
ineluctably to a similar outcome. Specifically, Plaintiffs
do not assert a claim for breach of the Operating
Agreement or seek to enforce any rights or recover any
remedies under the Operating Agreement. While
Plaintiffs’ complaint relies on materials other than the
Operating Agreement provided in the Investment Binder,
along with alleged statements made by Defendants, the
Operating Agreement does not “form the legal basis™ of
Plaintiffs’ claims. See id at 709-10. Rather, Plaintiffs’
claims are based on allegedly fraudulent
misrepresentations and omissions of material fact made
by Defendants in order to secure funding. None of these
claims relate to statements or omissions made in the
Operating Agreement. In fact, as noted above, Plaintiffs’
S Ce
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complaint does not even reference the Operating
Agreement. It follows perforce that Plaintiffs’ claims
cannot be deemed to have relied on the Operating

Agreement in a manner that would make it unfair for
Plaintiffs to avoid arbitrating their claims. See id. at 710.
For these reasons, the district court properly concluded
that Plaintiffs are not equitably estopped from disavowing

For the foregoing reasons, we affirm the district court’s
denial of Defendants’ motion to compel arbitration.

the enforceability of the Operating Agreement’s
arbitration provision.

Footnotes
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This order and judgment is not binding precedent, except under the doctrines of law of the case, res judicata, and collateral
estoppel. It may be cited, however, for its persuasive value consistent with Federal Rule of Appellate Procedure 32.1 and Tenth
Circuit Rule 32.1.

Defendants have implied in their briefing on appeal that a signed copy of the Operating Agreement may exist, but it cannot be
located. However, in their earlier briefing, Defendants admitted that “neither Bellman, nor Samuelson signed either Operating
Agreement.” Aplt. App. at 28 (Mot. to Compel Arbitration, filed May 1, 2012).

This is consistent with the approach taken by other courts. See, e.g., /n re Toyota Motor Corp. Unintended Acceleration Mkig.,
Sales Practices, & Prods. Liab. Litig., 838 F.Supp.2d 967, 992 (C.D.Cal.2012) (refusing to compel arbitration where two
documents contained conflicting arbitration provisions that were “not only ambiguous”™ but also “fundamentally incompatible™);
Rockel v. Cherry Hill Dodge, 368 N.J.Super. 577, 847 A.2d 621, 623-24 (N.J.Super.Ct.App.Div.2004) (holding that where “parties
executed two documents which contain separate and somewhat disparate arbitration clauses [, tJhis ambiguity ... is fatal to the
compelling of the arbitration of plaintiffs’ ... claims™).

Any attempt by Defendants to give the unsigned Operating Agreement particular weight or significance is unpersuasive. The
validity of the Operating Agreement, including whether the parties agreed to its terms, whether those terms are ambiguous, and
whether its terms conflict with the Subscription Agreement, must be determined under ordinary state contract law. See, e.g., Condo
v. Conners, 266 P.3d 1110, 1115 (Colo.2011) (rejecting argument that operating agreement functioned as a “super-contract™ and
finding instead that an operating agreement should be interpreted “in light of prevailing principles of contract law™); In re DB
Capital Holdings, LLC, 463 B.R. 142, 2010 WL 4925811, at *3 n. 21 (B.A.P. 10th Cir.2010) (unpublished disposition) (*Absent a
contrary statutory provision, Colorado courts consider a limited liability company’s operating agreement according to the general
principles of contract law.”).

With regard to the email, the district court noted: “You can read that e-mail exchange until you’re blue in the face, and you will not
find any express or, in my view, implied indication in there that either Mr. Bellman or Mr. Samuelson were agreeable to the terms
of either version of the operating agreement.” Aplt. App. at 294,

Mr. Galvin declares in his supplemental affidavit that he had a telephone conversation with Mr. Bellman in which Mr. Bellman
“stated that he had misplaced the Operating Agreement and requested that i3Carbon send him another copy which he would then
sign and return.” Aplt. App. at 187. However, as noted by the district court, even “[t]aking that as true, it does not mean that [Mr.
Bellman] received or certainly signed ... the amended version of the operating agreement.” Id. at 294.

Plaintiffs allege numerous securities-fraud violations based on alleged misrepresentations and omissions made by Defendants.
Specifically, Plaintiffs claim that Defendants knowingly made false representations and omissions of material fact relating to the
health and sales capacity of i3Carbon in order to secure funding, thereby violating section 10(b) of the Securities Exchange Act of
1934, 15 U.S.C. § 78j(b), section 20(a) of the Securities Exchange Act of 1934, 15 U.S.C. § 78t(a), and various sections of the
Colorado Securities Act. Plaintiffs also state claims for negligent misrepresentation, common law fraud, and civil theft pursuant to
Colo.Rev.Stat. § 18-4-405.

In Lenox, a non-signatory sought to enforce an arbitration provision against a signatory to the agreement. See 449 Fed.Appx. at
705-07. Here, none of the parties signed the Operating Agreement. Moreover, only the Defendants signed the Amended Operating
Agreement; neither of the Plaintiffs did.
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United States District Court, N.D. California
Oakland Division

Paula Bernal, on behalf of herself and all persons
similarly situated, Plaintiff,
V.
Southwestern & Pacific Specialty Finance, Inc. dba
Check ‘N Go, and Does 1 through 100 inclusive,
Defendants.

Case No: C 12—05797 SBA | Filed October 8, 2013

Attorneys and Law Firms

Jeffrey Neil Wilens, Yorba Linda, CA, Jeffrey P. Spencer,
The Spencer Law Firm, San Clemente, CA, for Plaintiff.

Mark C. Dosker, Squire Sanders (US) LLP, San
Francisco, CA, Adrienne R. Salerno, Squire Sanders US
LLP, Los Angeles, CA, Amy Lynn Brown, Squire
Sanders (US) LLP, Washington, DC, for Defendants.

ORDER

Docket 13, 27

SAUNDRA BROWN ARMSTRONG, United States
District Judge

*1 Plaintiff Paula Bernal (“Plaintiff”) brings the instant
action on behalf of herself and a putative class of
similarly  situated persons against  Defendant
Southwestern & Pacific Specialty Finance, Inc., dba
Check 'N Go (“Defendant”), alleging that Defendant
made consumer loans in violation of California Financial
Code § 22000 et seq., and California Business and
Professions Code § 17200 et seq. Compl., Dkt. 1. The
parties are presently before the Court on Defendant’s
motion to compel arbitration and stay proceedings. Dkt.
13. Plaintiff opposes the motion and has filed a motion for
leave to conduct discovery. Dkt. 22. Having read and
considered the papers filed in connection with these
matters and being fully informed, the Court hereby
DENIES Defendant’s motion to compel arbitration and
stay proceedings without prejudice, and DENIES
Plamtlﬂ"s motion for ]eave to conduct discovery w1th0ut

prejudice, for the reasons stated below. The Court, in its
discretion, finds these matters suitable for resolution
without oral argument. SeeFed.R.Civ.P. 78(b); N.D. Cal.
Civ. L.R. 7-1(b).

I. BACKGROUND

Defendant is a corporation based in Ohio and does
business throughout California. /d. Y 2. Defendant offers
California residents deferred deposit loans, commonly
referred to as “payday loans,” and installment loans /d.
12. Although Defendant has “stores” in California, it
offers a substantial percentage of its loans over the
Internet through its website. /d.

Plaintiff is a California resident. Compl. § 1. On March
30, 2011, she entered into an Installment Loan Agreement
(“Loan Agreement”) with Defendant. /d. § 26. The Loan
Agreement provides that Plaintiff will receive a loan of
$2,600 and is required to repay principal and interest in
17 installment payments from April 15, 2011 to
November 25, 2011. /d. § 26. It also provides an APR
(i.e., annual percentage rate) of 219.22% and finance
charges of $2,415.84. I/d The Loan Agreement was
obtained by Plaintiff after she completed an online
application on Defendant’s website. /d. § 27. Plaintiff
alleges that portions of the loan application appeared as
“popups” on her computer monitor, and that she was
“required to click on boxes to signify that she had
‘signed’ the agreement.” /d According to Plaintiff, the
Loan Agreement is procedurally unconscionable and
contains substantively unconscionable terms, including
the amount of the finance charges and the APR. /d. § 28.
As of the date the complaint was filed, Plaintiff had paid
$295 towards the amount owed under the Loan
Agreement. /d. §33.'

*2 On October 15, 2012, Plaintiffs commenced the instant
action in the Superior Court of California, County of
Alameda, alleging claims for violation of California
Financial Code § 22000 et seq., and California Business
and Professions Code § 17200 et seq. See Compl. On
November 13, 2012, Defendant removed the action to this
Court pursuant to the Class Action Fairness Act, 28
U.S.C. § 1332(d). Notice of Removal, Dkt. 1. The parties
are now before the Court on Defendant’s motion to
compel arbitration and stay proceedings. Dkt. 13. Plaintiff
opposes the motion and has filed a motion for leave to
conduct discovery. Dkt. 22.

II. LEGAL STANDARD
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Under the Federal Arbitration Act (“FAA™), any party
bound by an arbitration agreement that falls within the
scope of the FAA may bring a petition in federal district
court to compel arbitration. 9 U.S.C. § 4. In line with the
“liberal federal policy favoring arbitration,” and the
“fundamental principle that arbitration is a matter of
contract,” courts “must place arbitration agreements on an
equal footing with other contracts.” AT & T Mobility LLC
v. Concepcion, 131 S.Ct. 1740, 1745, (2011) (internal
citations omitted). When faced with a petition to compel
arbitration, the district court’s role is limited to
“determining (1) whether a valid agreement to arbitrate
exists and, if it does, (2) whether the agreement
encompasses the dispute at issue.” Cox v. Ocean View
Hotel Corp., 533 F.3d 1114, 1119 (9th Cir. 2008)
(internal quotation marks omitted). If a party seeking
arbitration establishes these two factors, the court must
compel arbitration. Chiron Corp. v. Ortho Diagnostic
Sys., Inc., 207 F.3d 1126, 1130 (9th Cir. 2000).

Arbitration is a matter of contract. AT & T Techs., Inc. v.
Commc'ns Workers of America, 475 U.S. 643, 648
(1986). Thus, arbitration agreements may “be invalidated
by generally applicable contract defenses, such as fraud,
duress, or unconscionability, but not by defenses that
apply only to arbitration or that derive their meaning from
the fact that an agreement to arbitrate is at issue.”
Concepcion, 131 S.Ct. at 1746 (internal quotation marks
omitted). However, even generally applicable doctrines
such as duress or unconscionability cannot be applied in a
way that disfavors and undermines arbitration. /d. at
1747.

I11. DISCUSSION

A. Motion to Compel Arbitration

Defendant contends that arbitration is appropriate
because, as part of Plaintiff’s installment loan transaction,
Plaintiff entered into a valid Arbitration Agreement with
Defendant that ‘“covers” the claims asserted in the
complaint. See Def.’s Mtn. at 2. According to Defendant,
the Arbitration Agreement was “conspicuously disclosed”
in the Loan Agreement, and is “clear and straightforward”
and “mutual and fair.” /d.

In response, Plaintiff argues that that the Arbitration
Agreement is  substantively and  procedurally
unconscionable, and that the Installment Loan Agreement
submitted by Defendant in support of the instant motion
was generated internally by Defendant and is not the same
as the online loan application that she completed on
Defendant’s website. P1.’s Opp. at 2; Bernal Decl. Y 34,
Exh. 1. While Plaintiff does not have a copy of the loan
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application she completed on March 30, 2011, she
“believes” that the layout and formatting of the loan
application currently found on Defendant’s website® is
“substantially identical if not identical to the webpage she
used to obtain the subject Loan.”See Pl’s Opp. at 3;
Bernal Decl. § 8. She states that “[w]hile some terms
might use[ ] different wording than used back in 2011,”
she believes that the “layout and formatting, font size, etc.
is ... the same between the current webpage and the 2011
webpage used by Plaintiff.” P1.’s Mtn. at 3.

*3 Plaintiff avers that while she “cannot say the contents
of the loan agreement [she] signed are different from the
printed version submitted by [Defendant], [she] can say
that things that appear relatively obvious and clear on the
printed version did not at all appear obvious or clear on
the onscreen version she signed.” Bemmal Decl. § 9.
Specifically, Plaintiff states that the arbitration provision
in the online application was located inside a box on the
screen,” and that “[tlhe onscreen version had much
smaller fonts and the text was harder to read than the
comparable wording in the printed agreement [submitted
by Defendant].” Bernal Decl. § 5. Further, Plaintiff notes
that the current version of the online loan application
contains a “tiny” pre-checked box on the bottom of the
larger box containing the Arbitration Agreement
indicating that a consumer has agreed to accept the terms
of the Arbitration Agreement.' Pl.’s Min. at 4. Plaintiff
“believes” that the online application she completed also
contained a pre-checked box at the bottom of the
Arbitration Agreement box indicating that she agreed to
accept the terms of the Arbitration Agreement unless she
“unchecked” the box. Bernal Decl.  12.

The first step of the Court’s role under the FAA is to
determine whether an enforceable agreement to arbitrate
exists. Cox, 533 F.3d at 1119. When one party disputes
whether an arbitration agreement applies, the FAA
requires the Court to determine whether an agreement to
arbitrate exists before compelling arbitration under the
agreement. Sanford v. MemberWorks, Inc., 483 F.3d 956,
962 (9th Cir.2007). Even when the agreement is covered
by the FAA, courts apply state contract law to determine
whether an agreement is valid. Pokorny v. Quixtar, Inc.,
601 F.3d 987, 994 (9th Cir.2010).

Unconscionability is one of the “generally applicable
contract defenses” which may invalidate an arbitration
agreement. SeeConcepcion, 131 S.Ct. at 1746. The party
opposing arbitration bears the burden of proving that the
arbitration provision is unconscionable.
Arguelles—Romero v. Superior Court, 184 Cal.App.4th
825, 836 (2010). “Unconscionability has both a
procedural and substantive element.” Armendariz v.
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Foundation Health Psychcare Services, Inc., 24 Cal.4th
83, 114 (2000).

“Procedural unconscionability pertains to the making of
the agreement; it focuses on the oppression that arises
from unequal bargaining power and the surprise to the
weaker party that results from hidden terms or the lack of
informed choice.” Ajamian v. CantorCO2e, L.P., 203
Cal.App.4th 771, 795 (2012) (emphasis added).
“Oppression arises from an inequality of bargaining
power that results in no real negotiation and an absence of
meaningful choice. Surprise involves the extent to which
the supposedly agreed-upon terms are hidden in a prolix
printed form drafted by the party seeking to enforce
them.” Flores v. Transam. Homefirst, Inc, 93
Cal.App.4th 846, 853 (2001).

The substantive element of unconscionability focuses on
“overly harsh” or “onesided” results. Armendariz, 24
Cal4th at 114 (quotations and citations omitted).
“Substantive unconscionability centers on the terms of the
agreement and whether those terms are so one-sided as to
shock the conscience.” /ngle v. Circuit City Stores, Inc.,
328 F.3d 1165, 1172 (9th Cir.2003) (internal quotation
mark omitted). “[M]utuality is the ‘paramount’
consideration when assessing substantive
unconscionability.” Pokorny, 601 F.3d at 997-998. To
avoid being found substantively unconscionable,
“arbitration agreements must contain at least ‘a modicum
of bilaterality’....” /d. at 998.

Both the procedural and substantive elements must be
present to invalidate a contract for unconscionability, but
they need not be present in equal parts. Zullo v. Superior
Court, 197 Cal.App.4th 477, 484 (2011) (citation
omitted). “[T)he more substantively oppressive the
contract term, the less evidence of procedural
unconscionability is required to come to the conclusion
that the term is unenforceable, and vice versa.”
Armendariz, 24 Cal.4th at 114.

*4 Here, Plaintiff argues that the Arbitration Agreement is
both procedurally and substantively unconscionable. As
such, the specific layout, formatting, and contents of the
loan application completed by Plaintiff on March 30,
2011 are essential to the Court’s determination of whether
a valid agreement to arbitrate exists. While it is
undisputed that the Arbitration Agreement was presented
to Plaintiff as part of her online application for a loan,
neither party has submitted a copy of Plaintiff’s online
loan application. Instead, Plaintiff has submitted a copy of
the current version of the loan application as it appears on
Defendant’s website, asserting that while she does not
have a copy of her loan application, she believes that the
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current version of Defendant’s loan application is
“substantially identical in terms of the formatting and
layout, font size, etc. of the online application [she]
completed ... in March 2011.” Bernal Decl. | 8; P1.’s Mtn.
at 3. Defendant, for its part, does not concede that the
current version of its online loan application is the same
as the version completed by Plaintiff on March 30, 2011.
Nor does Defendant contend that that Installment Loan
Agreement it submitted in support of the instant motion is
the online application completed by Plaintiff on March
30,2011.°

Absent a copy of Plaintiff’'s March 30, 2011 loan
application or a stipulation from the parties regarding the
specific layout, formatting, and contents of the Loan
Agreement as it appeared on the loan application, the
Court lacks a sufficient foundation to determine whether a
valid agreement to arbitrate exists. Accordingly, because
a determination that a valid agreement to arbitrate exists
is a prerequisite to granting a motion to compel
arbitration, Defendant’s motion to compel arbitration and
stay proceedings is DENIED. Defendant’s motion is
denied without prejudice to the filing of a motion that
rectifies the deficiencies discussed above.

B. Motion for Leave to Conduct Discovery

In the event that the Court does not “accept” Plaintiff’s
assertion that the layout and formatting that currently
appears on Defendant’s website “fairly depicts the
formatting and layout as of March 2011,” Plaintiff
requests leave to conduct limited discovery. P1.’s Opp. at
14-15. Specifically, Plaintiff requests leave to obtain
“[t]lestimony and/or documentary or electronic evidence
regarding the exact layout, formatting and contents of the
webpage used to apply for installment loans as of March
30,2011.” Id. at ii. However, Plaintiff states that “[t]o the
extent Defendant concedes that Plaintiff’s Exhibits 1 and
2 fairly depict the formatting, layout and contents of the
Loan Agreement as it appeared on Plaintiff’s computer
screen when she applied for and was approved to receive
the loan, then discovery is not necessary.® P1.’s Mtn. at 13.

In response, Defendant does not concede that Plaintiff’s
Exhibits 1 and 2 fairly depict the formatting, layout and
contents of the Loan Agreement as it appeared on
Plaintiff’s computer screen in March 30, 2011. Instead,
Defendant argues, without elaboration, that discovery is
not appropriate because the declarations and exhibits
submitted by the parties “describe the circumstances
surrounding the installment loan obtained by Plaintiff
from [it] in 2011.” Def.’s Reply at 6. Defendant further
argues that discovery should be denied because Plaintiff

‘has not identified any specific discovery that she needs
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that would impact the Court’s procedural

unconscionabilty analysis. /d.

*5 The Federal Rules “govern the procedure in all civil
actions and proceedings in the United States district
courts, except as stated in Rule 8 1.”Fed.R.Civ.P. 1. Rule
81 provides that the Federal Rules govern judicial
proceedings “relating to arbitration,” “except as [the
FAA] provide[s] other procedures” FedR.Civ.P,
81(a)(6)(B) (emphasis added). Courts have determined
that the discovery procedures of Rule 26 are applicable in
the context of actions seeking to compel arbitration under
§ 4 of the FAA. SeeChamp v. Siegel Trading Co., Inc., 55
F.3d 269, 276 (7th Cir.1995) (in ruling on a petition to
compel arbitration, a district court could order discovery
pursuant to Rule 26 on matters relevant to the existence of
an arbitration agreement); Deiulemar Compagnia Di
Navigazione S.p.A. v. M/V Allegra, 198 F.3d 473. 482
(4th Cir.1999) (“Rule 81... authorize[s] a district court, in
enforcing an arbitration agreement, to ‘order discovery
pursuant to [Rule 26] on matters relevant to the existence
of an arbitration agreement.” ).

Based on the record presented, the Court finds that
discovery is not warranted at this juncture. In the Court’s
view, the parties should be able to resolve their dispute
regarding the layout, formatting, and contents of
Plaintiff’s March 30, 2011 loan application without the
need for formal discovery. Therefore, the Court orders the
parties to meet and confer in good faith for the purpose of
resolving this dispute. In the event the parties are unable
to reach an agreement through either Defendant’s
production of Plaintiff’s online loan application or a
stipulation as to the specific layout, formatting, and
contents of the application as it appeared on March 30,
2011, Plaintiff may file a renewed motion for discovery
setting forth the specific limited discovery she seeks and

Footnotes

how she intends to obtain such information.

IV. CONCLUSION
For the reasons stated above, IT IS HEREBY ORDERED
THAT:

1. Defendant’s motion to compel arbitration and stay
proceedings is DENIED without prejudice to the filing of
a renewed motion that rectifies the deficiencies identified
above.

2. Plaintiff’s motion for leave to conduct discovery is
DENIED without prejudice to renewal after the parties
meet and confer in a good faith effort to resolve the issues
giving rise to the need for discovery.

3. Defendant’s motion for order extending time for and
staying scheduling obligations and discovery pending
resolution of motion to compel arbitration and stay
proceedings is DENIED without prejudice. Prior to the
filing of any renewed motion for such relief, Defendant
shall meet and confer in good faith with Plaintiff for the
purpose of determining whether a dispute exists regarding
the relief sought. If a dispute does not exist, the parties
shall submit a stipulation. If the parties are unable to
agree on the relief sought, Defendant may file a renewed
motion.

4. This Order terminates Docket 13 and Docket 27.

IT IS SO ORDERED.

! Plaintiff alleges that during the Class Period, Defendant offered, originated or made Installment Loans to Class Members. Compl.
35. In each of those instances, Defendant allegedly used a substantially similar Loan Agreement and imposed finance charges
amounting to at least 150% APR and more commonly 219% APR. /d. Plaintiff alleges that, in each of those instances, the Loan
Agreement was an adhesion contract and was procedurally unconscionable, and that the APR of the loan made the loan

substantively unconscionable. /d.

(%]

Plaintiff’s reference to the “current”™ version of the loan application refers to the loan application that was available on Defendant’s

website at the time she filed her opposition to the instant motion. The current version of the loan application can be found on the
Defendant’s website at https://www.checkngo.com/pdlApplication.aspx.

L]

Plaintiff states that that the entire text of the Arbitration Agreement is not visible unless a person uses the “scroll bar” on the side of

the box containing the Arbitration Agreement to scroll down. Bernal Decl. § 10.

4 A review of Defendant’s website reveals that Plaintiff is correct. See https://www.checkngo.com/pdlApplication.aspx
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2 A comparison of the documents submitted by the parties reveals that the Installment Loan Agreement submitted by Defendant is
not similar in its layout or formatting to the online loan application printout submitted by Plaintiff. Compare Dean Decl., Exh. A
with Dkt. 22, Exh. 1. A comparison of the documents also reveals that the language of the Arbitration Agreement is not identical.
Seeid. The Court notes that the extent of the differences between the two documents with respect to the Arbitration Agreement is
unclear because the online loan application printout submitted by Plaintiff only includes one paragraph of the Arbitration
Agreement, while the Installment Loan Agreement submitted by Defendant contains seven numbered paragraphs. Seeid.

6 Exhibit 1 is a printout of the current version of the online loan application on Defendant’s website. Bernal Decl. ¥ 8; see Dkt. 23.
Exhibit 2 is a printout of the contents of the “Arbitration Box™ found on the online application screen. Bernal Decl. ¥ 13; see Dkt.
23.

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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BROOKDALE SENIOR LIVING COMMUNITIES,
INC., Defendants.

No. 09—CV-1200-BR. | Jan. 14, 2010.

West KeySummary

1 Federal Civil Procedure
#=Employees and Employment Discrimination,
Actions Involving

Genuine issue of material fact existed as to
whether employee and employer formed an
agreement to arbitrate. Employee signed an
at-will contract which contained an arbitration
provision and was subsequently terminated from
employment. Employee contended that the
parties did not form an agreement to arbitrate
her claims on the grounds that there was a lack
of assent by employer to the terms of the
agreement as employer failed to sign agreement.
Although employer contended its signature was
not required to create a binding arbitration
agreement, written terms of agreement indicated
otherwise and employer failed to give an
explanation for the lack of signature,

Cases that cite this headnote

Attorneys and Law Firms

Jeff Merrick, Jeff Merrick, P.C., Lake Oswego, OR, for
Plaintiff.

Leah C. Lively, Jeremy S. Healey, Lane Powell, P.C.,
Portland, OR, for Defendant.
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OPINION AND ORDER

BROWN, Judge.

*] This matter comes before the Court on Defendant
Brookdale Senior Living Communities, Inc.’s Motion (#
4) to Compel Arbitration and Stay or Abate Lawsuit
Pending Arbitration.

For the reasons that follow, the Court DEFERS ruling on
Defendant’s Motion pending trial pursuant to § 4 of the
Federal Arbitration Act (FAA) to resolve whether the
parties actually formed an arbitration agreement. After the
jury decides that question, the Court will determine how
Plaintiff’'s Motion for Partial Summary Judgment (# 14)
should be resolved.

BACKGROUND

In November 2006, Plaintiff Deanna Bettencourt began
full-time employment for Defendant Brookdale Senior
Living Communities, Inc., as a resident assistant at a
facility known as Wynwood of Mt. Hood. On February
27, 2007, it appears Plaintiff signed a document provided
by Defendant titled Employment Binding Arbitration
Agreement,' which Defendant required as a condition of
Plaintiff’s continued employment. The Agreement
requires the parties to submit certain claims that might
arise out of their employment relationship to confidential,
“mandatory binding arbitration.” Section 1(a) of the
Agreement requires arbitration of

any claim that could be asserted in court or before an
administrative agency or claims for which you have an
alleged cause of action, including without limitation ...
claims for discrimination claims for wrongful
discharge ... and/or claims for violation of any federal,
state, or other governmental law, statute, regulation, or
ordinance, and whether based on statute or common
law.
Although the Agreement contains a signature block for
execution by one of Defendant’s “Company
Representatives,” the signature block is blank, and it
appears Defendant did not execute the Agreement.
Defendant terminated Plaintiff’s employment in June
2009. On September 1, 2009, Plaintiff filed a complaint in
Multnomah County Circuit Court. On October 9, 2009,

rigina: U.8. Coverrment Works. 1
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Defendant removed the matter to this Court based on the
Court’s diversity jurisdiction under and pursuant to 28
U.S.C. §§ 1332, 1441, 1446.

On October 13, 2009, Defendant filed a Motion to
Compel Arbitration in which it requests this Court to
order arbitration pursuant to the Agreement and to stay
this matter pending the outcome of arbitration.

On October 16, 2009, Plaintiff filed her First Amended
Complaint in which she asserts state-law claims for (1)
earned but unpaid wages and penalties wages, (2)
unlawful discrimination/retaliation on the basis of her
wage claim, and (3) wrongful discharge. Plaintiff filed a
Motion for Partial Summary Judgment on November 9,
2009, in which she requests this Court to grant summary
judgment as to her Claim One for penalty wages under
Oregon Revised Statute § 652.150.

On November 17, 2009, Defendant filed a Motion to
Extend the Deadline to Respond to Plaintiff’s Motion for
[Partial] Summary Judgment requesting this Court to
decide Defendant’s Motion to Compel Arbitration before
requiring it to file a response to Plaintiff’'s Motion. The
Court granted Defendant’s Motion to Extend and struck
the briefing schedule as to Plaintiff’s Motion for Partial
Summary Judgment pending the Court’s resolution of
Defendant’s Motion to Compel Arbitration.

STANDARDS

*2 The FAA was enacted to “advance the federal policy
favoring arbitration agreements.”Lowden v. T-Mobile
USA, Inc., 512 F.3d 1213, 1217 (9th Cir.2008). The FAA
provides arbitration agreements generally “shall be valid,
irrevocable, and enforceable.”/d. See also9 U.S.C. § 2.
The court must “rigorously enforce” arbitration
agreements and “must order arbitration if it is satisfied
that the making of the agreement for arbitration is not in
issue.”Simula, Inc. v. Autoliv, Inc., 175 F.3d 716, 719 (9th
Cir.1999)(citing Dean Witter Reynolds v. Byrd, 470 U.S.
213, 218, 105 S.Ct. 1238, 84 L.Ed.2d 158 (1985)).
Accordingly, the court’s task is to “determine (1) whether
a valid agreement to arbitrate exists, and, if it does, (2)
whether the agreement encompasses the dispute at
issue.”Lowden, 512 F.3d at 1217 (citation omitted).See
also Simula, 175 F.3d at 720.

If the court determines there are unresolved issues of fact
as to the formation of the arbitration agreement, the court
must “proceed summarily” to a jury trial on the merits. 9
U.S.C. § 4. See Sanford v. Memberworks, Inc., 483 F3d

L = Fl

3 £ ThAarmann A o
L e CMeln mels!

©)
_w

JvzstiawMext

1

No claim o origi:

956, 962 (9th Cir.2007). If the court determines the matter
is subject to arbitration, it may either stay the matter
pending arbitration or dismiss the matter. EEOC v. Waffle
House, Inc., 534 U.S. 279, 289, 122 S.Ct. 754, 151
L.Ed.2d 755 (2002).See also9 U.S.C. §§ 3, 4.

DISCUSSION

In its Motion to Compel Arbitration, Defendant contends
the Agreement is a valid, written, and enforceable
agreement between the parties to arbitrate Plaintiff’s
claims pursuant to the FAA, and, therefore, the Court
must order the parties to pursue this matter in binding
arbitration. In her Response, Plaintiff challenges
Defendant’s Motion on the grounds that: (1) the
Agreement is not subject to the FAA; (2) an agreement to
arbitrate Plaintiff’s claims was not formed between the
parties; (3) even if such an agreement were formed, it is
not enforceable; and (4) Plaintiff should be permitted to
litigate her equitable claims in this Court even if her
statutory claims are referred to arbitration.

I. The Federal Arbitration Act governs the
Agreement.

Plaintiff contends this Agreement is not subject to the
FAA because Plaintiff was hired, performed all of her
work, and was fired within the state of Oregon, and,
therefore, the parties did not engage in interstate
commerce, which is a necessary requirement for the FAA

to apply.

Section Two of the FAA provides a “contract evidencing
a transaction involving commerce to settle by arbitration a
controversy thereafter arising out of such contract or
transaction ... shall be wvalid, irrevocable, and
enforceable.”® U.S.C. § 2. The FAA broadly applies to
arbitration agreements involving “commerce among the
several States or with foreign nations” or territories. 9
U.S.C. § 1. The Supreme Court has interpreted the phrase
“involving commerce” as it is used in the FAA as the
functional equivalent of the phrase “affecting commerce,”
signaling “Congress’s intent to exercise its Commerce
Clause powers to the full.”Allied-Bruce Terminix Cos.,
Inc. v. Dobson, 513 U.S. 265, 273-76, 115 S.Ct. 834, 130
L.Ed.2d 753 (1995). The Court found this broad
interpretation consistent with the purpose of the FAA,
which is to put arbitration agreements on an equal footing
with other contracts. /d. at 274-77.This interpretation is
also consistent with the Supreme Court’s prior
interpretations of the FAA. /d. Thus, the Court adopted a
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“commerce-in-fact” test to determine whether the contract
involves interstate commerce. /d. at 281.

*3 As Defendant points out, the Supreme Court has
expressly held “[e]Jmployment contracts, except for those
covering workers engaged in transportation, are covered
by the FAA."Waffle House, 534 U .S. at 289. See also
Adams, 532 U.S. at 113-24 (upholding the Court’s
interpretation in Allied—Bruce ). Thus, the Agreement, if
properly formed, is an employment contract subject to the
FAA if it, in fact, involves or affects interstate commerce.

Defendant notes it is an assisted-living service provider
engaged in interstate commerce with operations in
multiple states including Oregon, Wisconsin, Tennessee,
and Illinois. In Allied—Bruce, the Court considered the
multi-state character of Terminix and Allied—Bruce when
it concluded the contract at issue was subject to the FAA.
513 U.S. at 281. As noted, the Court must interpret the
FAA’s applicability to the broadest extent of Congress’s
power under the Commerce Clause. Thus, even if
Plaintiff’s assertion that her employment with Defendant
did not involve interstate commerce, which the Court
notes is not supported by any evidence in the record and
is unlikely if one considers the economic effects of
Plaintiff’s employment in the aggregate, the multi-state
nature of Defendant’s business, nonetheless, establishes
Plaintiff’s employment arbitration contract with
Defendant involves or affects interstate commerce. The
Court, therefore, concludes the Agreement is subject to
the FAA because the Agreement, if properly formed, is a
“contract evidencing a transaction involving commerce”
under FAA §§ 1 and 2.

I1. On this record, whether the parties entered into the
Agreement to arbitrate is an issue for a jury to
determine.

Plaintiff contends the parties did not form an agreement to
arbitrate her claims on the grounds that there was a lack
of consideration based on the “nonmutual” nature of the
Agreement and a lack of assent by Defendant to the terms
of the Agreement.

Although the FAA promotes a clear policy favoring
agreements to arbitrate disputes, the court must make a
threshold determination as to whether a contract was in
fact formed. See, e.g., Simula, 175 F.3d at 719-20;
Lowden, 512 F.3d at 1217. The court, therefore, must first
determine whether an arbitration agreement that was
provided to an existing employee as a mandatory policy
and condition of the employee’s continued employment
forms a binding contract when the employee signed it but
the employer failed to do so despite express terms in the
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agreement requiring the signature of a representative of
the employer.

Here the Court must apply Oregon contract law to resolve
questions concerning formation of the Agreement. See
Lowden, 512 F.3d at 1217. See also First Options, 514
U.S. at 944. Under § 4 of the FAA, “[i]f the making of the
arbitration agreement or the failure, neglect, or refusal to
perform the same be in issue, the court shall proceed
summarily to the trial thereof.”?9 U.S.C. § 4. See Sanford,
483 F.3d at 962.

*4 Plaintiff contends the Agreement requires only
Plaintiff to bring her claims in arbitration and reserves
Defendant’s right to bring its claims against an employee
in court. As a result, Plaintiff contends the terms of the
Agreement are so “nonmutual” as to lack consideration.

Under the Agreement’s provision for “Claims Covered,”
however, Defendant promised to arbitrate certain claims
in exchange for Plaintiff’s promise to arbitrate certain
claims. Defendant’s promise included forgoing litigation
of any tort, breach-of-contract, or breach of
confidentiality and trade-secret claims against Plaintiff.
Moreover, as a condition of Plaintiff’'s employment,
Defendant maintained Plaintiff’s at-will employment in
exchange for her assent to the Agreement, which is
additional consideration as reflected in the second
paragraph of the Agreement. In any event, strict mutuality
of obligation is not required in an arbitration agreement;
i.e., only “sufficient consideration” is required to support
an arbitration agreement. Motsinger, 211 Or.App. at
619-22, 156 P.3d 156. Here the Court concludes the
Agreement required Defendant to provide sufficient
consideration to support the formation of a contract with
Plaintiff.

Plaintiff also contends the Agreement was never actually
formed because Defendant did not assent to the
Agreement by signing it. Although Plaintiff stated in her
Declaration in support of her Response that “it appears
that I signed the so-called ‘agreement’ on February 27,
2007.,” and, indeed, Plaintiff’s signature undisputedly
appears to be on the Agreement, Defendant did not sign
the Agreement even though the Agreement itself
expressly requires the signature of Defendant’s
representative. For example, the first page of the
Agreement provides: “After we sign this Agreement, we
both will be precluded from bringing or raising in court or
another forum any dispute that was or could have been
brought or raised under the procedures set forth in this
agreement.”The Agreement also provides:

By the provision of [Bettencourt’s]
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signature  below, [Bettencourt]
indicate [s][her] agreement to the
terms set forth above. By the
provision of the signature of our
Representative named below, we
indicate our agreement, as well, to
the terms set forth in this
Procedure.

Nonetheless, as noted, a representative of Defendant did
not sign the Agreement.

Defendant contends its signature is not required to create
a binding arbitration agreement under Oregon or federal
law. Indeed, § 2 of the FAA only requires an arbitration
agreement to be written and does not expressly require it
to be signed. 9 U.S.C. § 2. Moreover, Oregon law does
not necessarily require a signature to create a contract. See
Western Bank v. Morrill, 245 Or. 47, 420 P.2d 119
(1966)(a signature is not required to create a binding
agreement when other manifestations of assent are
present). Defendant, however, has not cited any authority
to support its contention that its signature is not required
to form a binding arbitration agreement when the written
agreement Defendant drafted expressly required its
signature as a means to demonstrate Defendant’s assent
and to create a contractual obligation.

*5 Instead, Defendant contends the text of the Agreement
as a whole reflects Defendant’s assent to be bound by the
Agreement. For example, in the prefatory language of the
Agreement addressed to the employee, the Agreement
provides: “In exchange for your agreement to submit
these disputes to binding arbitration, we likewise agree to
the use of arbitration as the exclusive forum for resolving
employment disputes covered by this
Agreement.”Defendant cites the Restatement (Second) of
Contracts § 27 (1981) for the proposition that
“manifestations of assent that are in themselves sufficient
to conclude a contract will not be prevented from so
operating by the fact that the parties also manifest an
intention to prepare and adopt a written memorial
thereof.’The parties, however, have not asserted as set out
in Restatement § 27 that they first assented to the terms of
the Agreement and then agreed to prepare and to adopt a
written memorial of that agreement. Moreover, the Court
cannot lightly ignore the written terms of the Agreement.

To support her position, Plaintiff cites, in turn, to the
Restatement (Second) of Contracts § 26 (1981), which
provides:

A manifestation of willingness to
enter into a bargain is not an offer
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if the person to whom it is
addressed knows or has reason to
know that the person making it
does not intend to conclude a
bargain until he has made a further
manifestation of assent.

Plaintiff contends the Agreement does not even constitute
an offer to contract because it did not vest in Plaintiff the
power to conclude the bargain; for example, according to
the Agreement itself, it only becomes operative “[a]fter
[Defendant] sign[s] this Agreement.”

In light of the terms of the Agreement that required
Defendant’s signature to demonstrate its assent, the
absence of an explanation for the lack of signature, and
Defendant’s contention that other indicia of its assent,
including language in the Agreement demonstrating its
present intent to be bound by the Agreement, were
sufficient to form a contract, the Court cannot, on this
record, conclusively determine whether the parties formed
a contract. In other words, a question of fact exists with
respect to the formation of the Agreement.

As noted, under § 4 of the FAA, when an issue of fact
exists as to the formation of an agreement to arbitrate, the
Court must summarily proceed to a jury trial on the issue.
The Court, therefore, cannot resolve Defendant’s Motion
to Compel Arbitration until a jury determines whether the
parties actually formed a contract.

I11. Enforceability of the Agreement.

Even if a jury finds the parties formed an agreement to
arbitrate, Plaintiff argues this Agreement is, in any event,
unenforceable under Oregon law on the grounds that (1) it
violates Oregon Revised Statute § 36.620(5), (2) it is void
“as against public policy,” and (3) it is unconscionable.
The Court notes resolution of the issue of contract
formation at trial would be unnecessary if the Agreement
is otherwise unenforceable. The Court, therefore, in the
interest of judicial economy, addresses Plaintiff’s
enforceability arguments.

*6 Plaintiff contends the Agreement is unenforceable
under Oregon law because “arbitration is a matter of
contract,” and courts must “place arbitration agreements
on equal footing with other contracts .”Waqffle House, 534
U.S. at 293. Accordingly, when grounds “exist at law or
in equity for the revocation of any contract,” courts may
decline to enforce arbitration agreements. 9 U.S.C. § 2.
See also Doctor’s Assocs., Inc. v. Casarotto, 517 U.S.
681, 683, 116 S.Ct. 1652, 134 L.Ed.2d 902 (1996);
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778, 782 (9th Cir.2002). To evaluate the validity of an
arbitration agreement, federal courts must “apply ordinary
state-law principles that govern the formation of
contracts.”First Options of Chicago, Inc. v. Kaplan, 514
U.S. 938, 944, 115 S.Ct. 1920, 131 L.Ed.2d 985
(1995).See also Cir. City Stores, Inc. v. Adams, 279 F.3d
889, 892 (9th Cir.2002)(federal courts must apply the law
of the forum state to determine whether an arbitration
agreement is enforceable).

Thus, the Court must interpret and apply Oregon law as
the Oregon Supreme Court would apply it. See S.D.
Myers, Inc. v. City and County of San Francisco, 253
F.3d 461, 473 (9th Cir.2001). If no decision by the
Oregon Supreme Court is available to guide the Court’s
interpretation of state law, the Court must predict how the
Oregon Supreme Court would decide the issue by using
intermediate appellate state-court decisions, decisions
from other jurisdictions, statutes, treatises, and
restatements as guidance. /d. If “there is relevant
precedent from the state’s intermediate appellate court,
the federal court must follow the state intermediate
appellate court decision unless the federal court finds
convincing evidence that the state’s supreme court likely
would not follow it.”Chalk v. T-Mobile USA, Inc., 560
F.3d 1087, 1092 (9th Cir.2009)(quoting Ryman v. Sears,
Roebuck & Co., 505 F.3d 993, 995 (9th Cir.2007)).

A. Oregon Revised Statute § 36.620(5) is preempted by

the FAA.
Plaintiff contends the Agreement is unenforceable under

Oregon law. Oregon Revised Statute § 36.620(5)
provides:

A written arbitration agreement entered into between
an employer and employee and otherwise valid under
subsection (1) of this section is voidable and may not
be enforced by a court unless:

(a) The employer informs the employee in a written
employment offer received by the employee at least
two weeks before the first day of the employee’s
employment that an arbitration agreement is required as
a condition of employment; or

(b) The arbitration agreement is entered into upon a
subsequent bona fide advancement of the employee by
the employer.

Thus, Plaintiff asserts in her Response that any such
agreement made during her employment with Defendant
must have been accompanied by a promotion to be an
enforceable agreement under Oregon Revised Statute §
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36.620(5)(b). Defendant did not respond to this argument
in its Reply other than to assert that federal law controls.

*7 To resolve this issue, the Court must determine
whether Oregon law may render an arbitration agreement
unenforceable on bases other than general legal or
equitable grounds for revocation of a contract. As noted,
the FAA provides a written agreement to arbitrate a
dispute “evidencing a transaction involving commerce ...
shall be valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the
revocation of any contract.”9 U .S.C. § 2. The question is
whether the FAA preempts the ability of states to create
additional conditions of enforceability beyond the FAA’s
requirements for arbitration agreements.

In Doctor’s Associates, Inc. v. Casarotto, the United
States Supreme Court addressed this question with respect
to a Montana statute that required arbitration agreements
to include a typed, underlined notice in all capital letters
on the first page to be enforceable. 517 U.S. 681, 684, 116
S.Ct. 1652, 134 L.Ed.2d 902 (1996). The Supreme Court
held: “[cJourts may not invalidate arbitration
agreements under state laws applicable only to arbitration
provisions” because the FAA requires arbitration
provisions to be placed on *“the same footing as other
contracts.”/d. at 687 (quoting Scheck v. Alberto—Culver
Co., 417 U.S. 506, 511, 94 S.Ct. 2449, 4] L.Ed.2d 270
(1974)). The Court, therefore, held the FAA preempted
the Montana statute because the FAA only allows states
to invalidate arbitration agreements “upon such grounds
as exist at law or in equity for the revocation of any
contract” and the Montana statute’s requirement was
specific to arbitration agreements./d. at 687—-88.

Here Oregon Revised Statute § 36.620(5) only renders
unenforceable arbitration agreements that would
otherwise be enforceable under the FAA.Section
36.620(5), therefore, is contrary to the “goals and
policies” of the FAA because it singles out arbitration
contracts “in a class apart from ‘any contract.’” “ See
Doctor’s Assocs., 517 U.S. at 688. Thus, the FAA
preempts Oregon Revised Statute § 36.620(5), and, as a
result, § 36.620(5) is not a valid basis for concluding the
Agreement is unenforceable.

B. The Agreement is not “void as against public
policy.”

Plaintiff also contends the Agreement is unenforceable
because its confidentiality provision is against the public
policy favoring open litigation of employment-related
disputes.

(&1
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Under Oregon law, a contract that is against public policy
will not be enforced. Hendrix v. McKee, 281 Or. 123, 128,
575 P.2d 134 (1977). The Oregon Supreme Court has
held:

If the consideration for the contract
or its agreed purpose is illegal or
against public policy on its face, it
will not be enforced. If the contract
on its face is not illegal or against
public policy, as in the present
case, the [party asserting the
contract’s illegality] assumes the
burden of alleging and proving its
illegality.... In addition, if the
contract is merely promotive of
activities which are either illegal or
against public policy, a weighing of
conflicting public policies s
required.

*8 1d.

The Agreement includes a provision for a “final binding
confidential arbitration.” Plaintiff maintains part of the
Oregon employment-law scheme is to create a deterrent
effect on businesses by using a public judicial forum to
vindicate employees’ rights. Thus, Plaintiff argues
confidential arbitration of an employment dispute is
against public policy because it diminishes the deterrent
effect on employers and also loses its precedential effect.
Plaintiff, however, does not cite any Oregon authority that
sets out this public policy, that expresses the relative
importance of the deterrent effect of nonconfidential
resolutions of employment disputes, or that identifies
confidential resolutions of employment disputes as
violations of public policy.

Defendant, in turn, maintains confidential arbitration
provisions are common and contends a strong public
policy exists that favors the enforcement of private
agreements. See, e.g., Bliss v. S. Pac. Co., 212 Or. 634,
646, 321 P.2d 324 (1958). Moreover, the Oregon
Supreme Court has long recognized the important public
policy favoring freedom of contract:

It is axiomatic that public policy
requires that persons of full age and
competent understanding shall have
the utmost liberty of contracting,
and that their contracts, when
entered into freely and voluntarily,
shall be held sacred and shall be
enforced by courts of justice; and it
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is only when some other
overpowering rule of public policy
intervenes, rendering such

agreements unfair or illegal, that
they will not be enforced.

In re Marriage of McDonald, 293 Or. 772, 779, 652 P.2d
1247 (1982)(quoting Eldridge v. Johnston, 195 Or. 379,
4035, 245 P.2d 239 (1952)).

Under the Agreement, the arbitration process provides
Plaintiff with an avenue to pursue the legal rights she is
afforded under Oregon and federal law and grants the
arbitrator the full remedial authority that a court or an
administrative agency would have to vindicate Plaintiff’s
rights. Morever, if the arbitrator found in favor of Plaintiff
in a confidential arbitration, the decision would likely
have the same deterrent effect on Defendant as it would if
this Court resolved the matter. Thus, the Court concludes
the fact that arbitration under the Agreement would be
confidential does not sufficiently undermine the public
policy served by Oregon statutes to justify finding this
Agreement void as against public policy.

The Court notes the only deterrent effect that might be
sacrificed by a confidential arbitration if Plaintiff
prevailed is the effect of published precedent on other
companies in Oregon. Oregon law, however, does not
limit the private right to settle an employment dispute
confidentially outside of a courtroom, which suggests the
policy favoring the freedom of individuals to contract is
more highly valued than the deterrent effect that results
from public resolution of such matters. Moreover, the
Oregon Court of Appeals has previously upheld the
confidentiality provision in an arbitration agreement in
the face of a plaintiff’s argument that the provision is
unfair and unconscionable. See Vasquez—Lopez v.
Beneficial Or., Inc., 210 Or.App. 553, 575, 152 P.3d 940
(2007). In doing so, the court noted confidentiality
provisions in arbitration agreements are common. /d. at
575 n. 6, 152 P.3d 940.

*9 Thus, Plaintiff has not met her burden to show that a
basis exists for the Court to conclude the Agreement is
unenforceable because its confidentiality provision
“contravenes some ‘over-powering rule of public policy.’
“ See Compton v. Compton, 187 Or.App. 142, 148, 66
P.3d 572 (2003)(quoting Eldridge v. Johnston, 195 Or.
379, 405, 245 P.2d 239 (1952)).

C. The Agreement is not unconscionable.
Plaintiff also contends the Agreement is unenforceable
it is both procedurally and substantively
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unconscionable.

“[UInconscionability is a generally applicable contract
defense that may render an agreement to arbitrate
unenforceable.”Chalk, 560 F.3d at 1092 (citing Shroyer v.
New Cingular Wireless Servs., Inc., 498 F.3d 976, 981
(9th Cir.2007)).“The party asserting unconscionability
bears the burden of demonstrating that the arbitration
clause in question is, in fact, unconscionable.” Motsinger
v. Lithia Rose—FT, Inc., 211 Or.App. 610, 614, 156 P.3d
156 (2007) (citing W.L. May Co., Inc. v. Philco-Ford
Corp., 273 Or. 701, 707, 543 P.2d 283 (1975)). Whether a
contract is unconscionable is a “question of law that must
be determined based on the facts in existence at the time
the contract was made.”Motsinger, 211 Or.App. at 614,
156 P.3d 156. The determination as to whether a
free-standing arbitration agreement is unconscionable is
for the court to determine. See Jackson v. Rent—A-Center
West, Inc., 581 F.3d 912, 916 (9th Cir.2005).

“In Oregon, the test for unconscionability has two
components—procedural and substantive.” Motsinger, 211
Or.App. at 614, 156 P.3d 156 (citing Vasquez—Lopez, 210
Or.App. at 556, 152 P.3d  940).“Procedural
unconscionability refers to the conditions of contract
formation, and substantive unconscionability refers to the
terms of the contract.”’/d. (citation omitted; emphasis in
original).“Although both forms of unconscionability are
relevant, only substantive unconscionability is
absolutely necessary.”Chalk, 560 F.3d at 1093 (quoting

Vasquez—Lopez, 210 Or.App. at 567, 152 P.3d
940)(quotation omitted).

1. Procedural unconscionability.

Plaintiff asserts the Agreement 1is procedurally

unconscionable because there was a vast disparity of
bargaining power between Plaintiff and Defendant and
Defendant did not explain the Agreement to Plaintiff,
negotiate its terms with Plaintiff, or “offer Plaintiff legal
counsel.” Plaintiff also contends oppression and surprise
in the formation of the Agreement render it procedurally
unconscionable.  Specifically, Plaintiff notes the
Agreement was a “take-it-or-leave-it” condition of her
employment that was not an issue for negotiation, which
demonstrates the unequal bargaining power between
Plaintiff and Defendant.

As noted, “[pJrocedural unconscionability refers to the
conditions of contract formation.” Motsinger, 211 Or.App.
at 614, 156 P.3d 156 (emphasis in original). The inquiry
into procedural unconscionability focuses in part on the
factor of oppression.
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Oppression arises when there is
inequality in bargaining power
between the parties to a contract,
resulting in no real opportunity to
negotiate the terms of the contract
and the absence of meaningful
choice.

*10 Id“[A] contract of adhesion—an agreement
presented on a take-it-or-leave-it basis—reflects unequal
bargaining power....”Chalk, 560 F.3d at 1094 (citing
Motsinger, 211 Or.App. at 615, 156 P.3d 156). In
Motsinger, however, the Oregon Court of Appeals held
unequal bargaining power is insufficient alone to
invalidate an arbitration clause without some evidence of
deception, compulsion, or unfair surprise. /d. at 615-17,
156 P.3d 156.

The record reflects Plaintiff was required to sign the
Agreement as a condition of continued employment, and,
therefore, the Agreement is an adhesion contract.
Accordingly, the contract is the product of unequal
bargaining power between the parties. In Chalk, however,
the Ninth Circuit concluded “the take-it-or-leave-it nature
of [a contract] is insufficient to render it unenforceable”
on the basis of procedural unconscionability when the
arbitration clause “was not hidden or disguised and where
the plaintiff was given time to read the documents before
assenting to their terms.”560 F.3d at 1094 (citation
omitted). Plaintiff does not contend she was coerced or
deceived when she entered into the Agreement, and she
acknowledges she signed it and returned it to Defendant
after Defendant provided her with the Agreement. “A
party is presumed to be familiar with the contents of any
document that bears the person’s signature.”/d. at
616—17.Accordingly, although the adhesive characteristic
of the Agreement “reflects unequal bargaining power,”
that alone is not sufficient to render it unenforceable. See
Chalk, 560 F.3d at 1094 (citation omitted).

Plaintiff also asserts there were “tricky” terms in the
Agreement that were unfairly surprising to her such as the
cost burden on Plaintiff, the lack of mutual terms, and the
claim-notice requirement. Such provisions, however, are
not a basis for finding “unfair surprise” under these
circumstances because these provisions were not hidden
from Plaintiff and were apparent from the face of the
Agreement. See Motsinger, 211 Or.App. at 614, 156 P.3d
156. These arguments, however, are relevant to the
fairness of the terms of the Agreement, which the Court
will consider  when evaluating substantive
unconscionability.
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2. Substantive unconscionability.

Under Oregon law, “the emphasis is clearly on
substantive  unconscionability.” Vasquez—Lopez, 210
Or.App. at 569, 152 P.3d 940. See also Gilmer v.
Interstate/Johnson Lane Corp., 500 U.S. 20, 33, 111 S.Ct.
1647, 114 L.Ed.2d 26 (1991). The Court must determine
whether the arbitration clause is substantively
unconscionable in light of the unequal bargaining power
between the parties.

Plaintiff contends the arbitration clause is substantively
unconscionable because (1) the cost-allocation provision
is unfairly burdensome, (2) the Agreement is unfairly
balanced in Defendant’s favor, (3) the required claim
notice constitutes overreaching, (4) the small panel of
arbitrators is insufficient to ensure a fair resolution, and
(5) the “repeat-player” effect unfairly favors Defendant in
the arbitral forum.

*11 The nature of an adhesion contract reflects “an
underlying inequality in the parties’ ability to
bargain.”Chalk, 560 F.3d at 1094. The Court, therefore,
must consider whether that disparity in bargaining power
“ ‘is combined with terms that are unreasonably favorable
to the party with the greater power’ “ to determine
whether the Agreement is substantively unconscionable.
Id. (quoting Motsinger, 211 Or.App. at 617, 156 P.3d
156).

a. Cost-allocation provision.

Plaintiff contends the cost-allocation provision of the
arbitration clause is unconscionable because it is
prohibitively expensive. The cost-allocation provision in
the Agreement provides:

The parties agree that the costs of
the AAA administrative fees and
the arbitrator’s fees and expenses,
will be paid for us initially, but as
provided by statute or decision of
the arbitrator. In other words, all
costs could after all is complete be
[sic ] paid by us or you, depending
on the outcome. All other costs and
expenses associated with the
arbitration, including, without
limitation, the party’s respective
attorneys’ fees, shall be borne by
the party incurring the expense,
unless provided otherwise by
statute or decision of the arbitrator.
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“An arbitration agreement is unenforceable under the
FAA if it denies the litigant the opportunity to vindicate
his or her rights in the arbitral forum.”Vasquez—Lopez,
210 Or.App. at 573, 152 P.3d 940 (citing Green Tree Fin.
Corp.-Ala. v. Randolph, 531 U.S. 79, 90, 121 S.Ct. 513,
148 L.Ed.2d 373 (2000)). In Motsinger, the Oregon Court
of Appeals analyzed the following factors to determine
whether a cost-sharing provision in an arbitration clause
denied a plaintiff vindication of her rights and, therefore,
was unconscionable:

(1) [Wihether plaintiff will bear
any costs at all in the arbitration,
(2) if so, what those costs would
be, and (3) what deterrent effect, if
any, those potential costs would
have on plaintiff’s ability to bring
an action to vindicate her rights.

211 Or.App. at 618, 156 P.3d 156.

Oregon courts “will not invalidate [an] arbitration clause
simply because of the possibility that plaintiff, if she were
to lose, would bear some undetermined costs of
arbitration.” Motsinger, 211 Or.App. at 618, 156 P.3d 156.
See also Vasquez—Lopez, 210 Or.App. at 574, 152 P.3d
940 (an arbitration clause is not rendered substantively
unconscionable because of the mere possibility that the
plaintiff would have to bear a prohibitive amount of
costs).“Denial of access to an arbitral forum occurs when
the cost of arbitration is large in absolute terms, but also,
comparatively, when that cost is significantly larger than
the cost of a trial.” Vasquez—Lopez, 210 Or.App. at 574,
152 P.3d 940. In addition, the party who asserts an
arbitration clause is invalid on the ground that a
cost-sharing provision renders the arbitration clause
unconscionable bears the burden of showing the
likelihood of incurring such costs. Motsinger, 211
Or.App. at 617—18, 156 P.3d 156. See also Green Tree,
531 U.S. at 92, If the plaintiff does not offer any evidence
of the “likely costs of arbitration or the potential impact of
those costs on her,” a court cannot adequately assess the
costs the plaintiff will bear and the “deterrent effect, if
any, those costs would have on [a] plaintiff’s ability to
bring an action to vindicate her rights.”Motsinger, 211
Or.App. at 618, 156 P.3d 156. See also Vasquez—Lopez,
210 Or.App. at 574, 152 P.3d 940.

*12 Plaintiff asserts the cost-allocation provision is so
expensive that it denies her access to the arbitral forum
because she would have to pay all initial expenses under
the Agreement including the arbitrator’s fees and
expenses and might ultimately bear the entire expense of
the arbitration.

(§4]
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With respect to the risk that Plaintiff may bear all costs of
the arbitration, the Agreement does not identify who will
absolutely bear the costs of the arbitration. The
Agreement leaves that determination to the arbitrator
based on the outcome of the arbitration. Under Oregon
law, as noted, the mere risk that a party may bear the costs
of arbitration is not sufficient to render an arbitration
agreement substantively unconscionable. Vasquez—Lopez,
210 Or.App. at 574, 152 P.3d 940. Plaintiff, nevertheless,
cites to Vasquez—Lopez because the court in that case
found the cost of arbitration would be a strong deterrent to
the plaintiff’s vindication of her rights in the arbitral
forum. The arbitration clause in Vasquez—Lopez, however,
required the parties to split the costs of the first day of the
arbitration and the plaintiff to pay all of the remaining
costs of the arbitration. /d. at 574-75, 152 P.3d 940. Here
the Court cannot determine whether Plaintiff would
actually bear any costs beyond the initial costs under the
Agreement. Thus, if the Court found the cost-allocation
provision to be unconscionable on this ground, the Court
would be invalidating the Agreement on the basis of mere
speculation. See Motsinger, 211 Or.App. at 618, 156 P.3d
156.

In any event, Plaintiff asserts even the initial cost of the
“AAA administrative fees and the arbitrator’s fees and
expenses” would be prohibitive for Plaintiff. She contends
those initial costs would include her filing fee, the
employer’s filing fee, and the arbitrator’s fees and
expenses. Defendant, however, contends these “initial”
fees will only amount to a filing fee of $150 for Plaintiff’s
claim.

The Court acknowledges the cost-allocation provision in
the Agreement is poorly written. Although the initial
clause provides “AAA administrative fees and the
arbitrator’s fees and expenses, will be paid for us
initially,” that clause does not expressly identify Plaintiff
as the party responsible for paying such fees and
expenses. In fact, the Agreement indicates twice that the
costs associated with the arbitration are to be allocated “as
provided by statute or the decision of the arbitrator.”

Both parties refer to the American Arbitration Association
(AAA) rules’ for employer-promulgated arbitration
agreements, which are “incorporated by reference into
[the arbitration] Procedure.”The AAA rules require a
filing fee of $175 for an employee filing a claim. Under
the AAA rules, that cost would be borne by Plaintiff. The
filing fee for the employer is $925 and, according to the
rules, “is payable in full by the employer, unless the plan
provides that the employer pay more.”Moreover, the
AAA rules require the employer to pay the $325 per-day
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fee for hearings before the arbitrator. The rules also
provide “all expenses of the arbitrator, including required
travel and other expenses, and any AAA expenses ... shall
be borne by the employer.”These cost-allocation rules are
consistent with Plaintiff’s argument in her memorandum
that “[tlhe AAA recognizes that costs can invalidate
employment arbitration agreements, so it normally caps
the filing fee for the employee at $150” (even though
Plaintiff’s filing fee is apparently now $175). The AAA
rules are also consistent with Defendant’s statement in its
Reply that Plaintiff is responsible for her filing fee under
the Agreement and Defendant is responsible for its filing
fee together with all other costs, expenses, and fees
determined by the AAA rules, applicable statutes, and the
arbitrator.

*13 The Agreement further provides: “Any conflict
between the rules and procedures set forth in the AAA
rules and those set forth in this Agreement shall be
resolved in favor of those in this Agreement .”Plaintiff
contends the Agreement overrides the AAA rules and
assigns “AAA administrative fees and the arbitrator’s fees
and expenses” to Plaintiff. Considering the Agreement as
a whole and in light of its incorporation of AAA rules,
however, the Court concludes there is not a conflict
between the Agreement and AAA rules as to Plaintiff’s
payment of fees and expenses. The Agreement only
requires Plaintiff to pay her filing fee, which is less than
the fee for filing an action in federal court ($350 in this
district) and for Multnomah County Circuit Court where
Plaintiff originally filed this action ($189 at that time).
Defendant must pay all other “initial” fees as required by
the AAA rules. Any remaining fees, costs, and expenses
will be determined by AAA rules, applicable statutes, and
the decision of the arbitrator in accordance with the
Agreement.

Accordingly, the Court concludes on this record that
Plaintiff has not shown the cost-allocation provision of
the Agreement conflicts with AAA rules by requiring
Plaintiff initially to pay more than her filing fee. The
cost-allocation provision, therefore, is not substantively
unconscionable.

b. Imbalance of terms.

Plaintiff also maintains the Agreement is substantively
unconscionable because it is effectively unilateral.
Specifically, Plaintiff asserts the Agreement allows the
“employer [to] go to court, but the employee may not go
to court.”Thus, Plaintiff contends Defendant did not give
consideration in exchange for Plaintiff’s promise to
submit to arbitration.

wr
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Under Oregon law, the court determines whether an
agreement is so unbalanced as to be unconscionable on a
case-by-case basis. Motsinger, 211 Or.App. at 625, 156
P.3d 156. The Oregon Court of Appeals found in
Motsinger that “[gliven the public policy favoring
arbitration as a forum for dispute resolution, and Supreme
Court case law recognizing the adequacy of that forum,
we are reluctant to conclude that a unilateral agreement to
arbitrate is inherently unconscionable in all cases.”/d at
624-25, 156 P.3d 156.

In the Agreement’s provision for “Claims Covered,” the
parties mutually agree to a list of claims that must be
resolved through arbitration and waive the right to
resolution by a jury. Just as Defendant could demand
arbitration of those claims, Plaintiff could demand
arbitration of any tort claim, breach-of-contract claim, or
breach of confidentiality or trade secrets that Defendant
might bring against Plaintiff. In addition, the claims that
are expressly excepted from mandatory arbitration in the
Agreement are primarily claims that Plaintiff might bring
(for example, unemployment-benefits claims, workers’
compensation claims, and claims before the Equal
Employment Opportunity Commission). Moreover,
claims for injunctive or equitable relief are mutually
excepted.

*14 The Court, therefore, concludes on this record that
the terms of the Agreement are sufficiently balanced and
are not so lacking in mutuality as to be substantively
unconscionable.

c¢. Claim-notice provision.
Plaintiff also contends the Agreement’s claim-notice
provision is substantively unconscionable because it
requires too much pre-claim notice from an employee.
The claim-notice provision of the Agreement requires the
aggrieved party to provide

written notice of any claim to the
other party as soon as possible after
the aggrieved first knew, or should
have known, the facts giving rise to
the claim. The written notice shall
describe the nature of all claims
asserted and the facts upon which
those claims are based ... within
any statute of limitations as set
forth in the law of the [forum] state.

Plaintiff contends this provision is too onerous for her and
other employees who are not familiar with the law and
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who may not know “all” of their claims or “all” of the
facts giving rise to such claims before the start of
discovery.

The Court notes the claim-notice provision does not
shorten the statute of limitations provided by state law,
does not provide for exclusion of claims that an employee
fails to set out in the notice, and does not alter pleading
rules that would prevent a party from adding a claim or
facts supporting new claims found during discovery.
Furthermore, the claim-notice provision does not limit
Plaintiff to providing a single notice to Defendant. If
Plaintiff became aware of additional facts or claims after
she met with counsel or following the completion of
discovery, it appears she could supplement her notice to
add facts or claims. Finally, these notice requirements are
no more onerous than the state or federal pleading
standards. See, e.g.,Or. R. Civ. P. 18A; Fed.R.Civ.P. 8(a).

Thus, the Court concludes on this record that the
claim-notice provision of the Agreement is not
substantively unconscionable.

d. Designation of an arbitrator.

Plaintiff contends requiring the parties to draw from the
limited AAA panel of arbitrators is unconscionable
because Plaintiff will not be able to secure a neutral and
fair forum to resolve her claims. Plaintiff’s counsel, Jeff
Merrick, stated in his Declaration in Opposition to
Defense Motion that he contacted AAA and was informed
there are four arbitrators on the employment-law panel in
Portland, Oregon, but AAA would not disclose their
names. Plaintiff, nevertheless, raises a number of
questions about the potential for bias or conflicts of
interest of hypothetical arbitrators. Plaintiff asserts she
would “strike” an arbitrator who has past experience as an
employment-defense attorney. Plaintiff’s counsel states:
“I am concerned that I will not find an arbitrator with
whom I am comfortable hearing my client’s case. The
brief summaries sounded like these were employer and
business-oriented people, not people people.”

The Court notes the Agreement provides the parties will
jointly select an impartial arbitrator according to the AAA
rules. The AAA rules provide the arbitrator will be a
neutral with experience in employment law and without a
personal or financial interest in the proceedings or a
relationship with the parties that could create an
appearance of bias. The procedure for selecting an
arbitrator allows either party to strike arbitrators whom
they find objectionable and to rate their preference for
others. If the parties cannot agree to an arbitrator listed by
AAA, AAA may designate another arbitrator from among
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its panel.

*15 In light of these options available to Plaintiff, the
Court finds Plaintiff’s objections to the AAA arbitration
panel are speculative and concludes the AAA procedures
are not unconscionable as to providing a neutral and fair
arbitrator to resolve Plaintiff’s claims.

e. “Repeat-player” effect.

Finally, Plaintiff asserts Defendant’s experience as a
“repeat player” with AAA in the arbitral forum gives it an
advantage over a one-time litigant such as Plaintiff and,
therefore, renders the Agreement unconscionable.
Plaintiff cites findings from two law-journal articles that
set out the repeat-players’ advantages in the arbitral
forum.

In one of the articles cited by Plaintiff, Lisa Bingham, the
author, notes there are several measures that can be taken
to counter the repeat-player effect. Lisa B. Bingham, On
Repeat Players, Adhesive Contracts, and the Use of
Statistics in Judicial Review of Employment Arbitration
Awards, 29 McGeorge L.Rev. 223, 256 (1998). For
example, she states the AAA amended its rules to require
potential arbitrators to disclose whether either party has
previously selected them. /d. Indeed, the AAA rules
require arbitrators to disclose “any circumstance likely to
give rise to justifiable doubt as to the arbitrator’s
impartiality or independence, including any bias or any
financial or personal interest in the result of the arbitration
or any past or present relationship with the parties or their
representatives.”Thus, it appears that the risk is low that a
prior relationship between Defendant and an arbitrator
with the AAA would be an issue in this matter.

In effect, Plaintiff is requesting the Court to declare the
arbitral forum inherently unconscionable on the basis of
statistics that indicate plaintiffs are less successful in
arbitration than in litigation. The Oregon Appellate Court,
however, has held unconscionability of an arbitration
agreement must be determined on its own particular facts,
and the court eschewed per se rules of unconscionability
in light of public policy at both the federal and state levels
that support arbitration as an adequate forum for dispute
resolution.Motsinger, 211 Or.App. at 624-25, 156 P.3d
156.

In summary, despite some inequality in the bargaining

Footnotes

power of the parties, Plaintiff has not met her burden to
show that the Agreement is so imbalanced against her as
to render it substantively unconscionable under Oregon
law. The Court, therefore, concludes if the parties, in fact,
entered into an agreement to arbitrate, the Agreement is
enforceable with respect to Plaintiff’s challenges on that
ground.

IV. Plaintiff’s equity claims.

Plaintiff points out that the Agreement expressly excludes
equitable remedies such as backpay and reinstatement
and, therefore, Plaintiff should be permitted to pursue
those equitable remedies in this Court rather than in
arbitration even if the Court ultimately grants Defendant’s
Motion to Compel Arbitration of Plaintiff’s statutory
claims.

*16 As noted, however, factual issues exist as to the valid
formation and the precise terms of the Agreement. Any
decision as to whether Plaintiff may litigate claims not
covered by the Agreement, therefore, is premature, and
the Court defers resolution of this issue until a verdict is
rendered on the threshold issues.

CONCLUSION

For these reasons, the Court DEFERS ruling on
Defendant’s Motion pending trial as to whether the parties
actually formed an arbitration agreement. The Court
DIRECTS the parties to submit by February 1, 2010, a
joint proposed expedited case-management plan for
resolving the issue of the formation of the Employment
Binding Arbitration Agreement. After the jury trial, the
Court will determine how Plaintiff’s Motion for Partial
Summary Judgment (# 14) should be resolved. In
preparing their joint proposal, the parties shall confer to
evaluate whether there is any cost-effective basis to
resolve the contract-formation dispute short of incurring
the costs of an expedited jury trial, especially in light of
the fact the parties still would need to incur the costs to
resolve the merits of Plaintiff’s Claims.

IT IS SO ORDERED.

! In her Declaration in Opposition to Defense Motions submitted with her Response, Plaintiff equivocates as to whether she signed
the Agreement. In paragraph five of her Declaration, Plaintiff states “it appears that I signed the so-called ‘agreement’ on February
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27, 2007.”In paragraph six, however, Plaintiff indicates it is, in fact, her signature on the Agreement by stating: “My signature on

the ‘agreement’ in February 2007 did not coincide with any promotion or advancement.”For purposes of this Motion only, the
Court, therefore, concludes Plaintiff signed the Agreement.

2 Section 4 provides a party alleged to have not complied with an arbitration agreement “may demand a jury trial.” In her Amended
Complaint, Plaintiff made such a demand.
3 The rules can be found at the American Arbitration Association website, www.adr.org/drs.
End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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Only the Westlaw citation is currently available.
United States District Court, N.D. California.

In re Carrier IQ, Inc. Consumer Privacy Litigation.

No. C-12-md-2330 EMC | Signed March 28, 2014

ORDER DENYING DEFENDANTS* MOTION TO
COMPEL ARBITRATION

(Docket No. 129)

EDWARD M. CHEN, United States District Judge

*1 Plaintiffs (eighteen individuals from thirteen different
states) have filed a consolidated amended class action
complaint (“CAC” or “complaint”) against the following
Defendants:

(1) Carrier 1Q, Inc. (“CIQ™);

(2) HTC America, Inc. and HTC Corporation
(collectively, “HTC”);

(3) Huawei Device USA, Inc.;

(4) LG Electronics MobileComm U.S.A., Inc. and LG
Electronics, Inc. (collectively, “LG”);

(5) Motorola Mobility LLC;
(6) Pantech Wireless, Inc.; and

(7) Samsung Telecommunications America, Inc. and
Samsung Electronics Co., Ltd. (collectively,
“Samsung”).

All defendants, except for CIQ, are manufacturers of
mobile devices (collectively, “Device Defendants” or
“OEM Defendants”). Plaintiffs have asserted claims
against Defendants pursuant to both federal and state law.
Essentially, Plaintiffs’ claims are for (1) unauthorized
interception and transmittal of their private information
and (2) breach of the implied warranty of merchantability.

Currently pending before the Court is a motion to compel
arbitration, which has been brought by all Defendants

except Motorola.! For purposes of this order, the Court
shall hereinafter refer to the moving defendants as
“Defendants,” even though Motorola is not a party to the
motion.

Having considered the parties’ briefs and accompanying
submissions, as well as the oral argument of counsel, the
Court hereby DENIES the motion to compel arbitration.

I. FACTUAL & PROCEDURAL BACKGROUND

A. Complaint

As indicated above, Plaintiffs’ claims against Defendants
are, in essence, for (1) unauthorized interception and
transmittal of their private information and (2) breach of
the implied warranty of merchantability. The primary
factual allegations underlying Plaintiffs’ claims are as
follows.

CIQ is the author and vendor of certain software which
has the capability of intercepting and processing data on
mobile devices. See CAC § 63. The CIQ software is
“ostensibly a network diagnostics tool.” CAC { 27, 41,
63.

Defendants maintain, and Plaintiffs do not materially
dispute, that (1) three wireless carriers—namely, ATTM,
Sprint, and Cricket—licensed the CIQ software from CIQ
and that (2) the wireless carriers instructed the Device
Defendants to install the software on the mobile devices
they manufactured—which the wireless carriers or their
agents would then sell to consumers in conjunction with
the provision of wireless service. As a result, the CIQ
software has been installed on millions of mobile devices,
but without the knowledge of the vast majority of
consumers. See CAC { 41. In fact, “[t]he typical user has
no idea that [the software] is running, nor can he or she
turn it off.” CAC § 62.

*2 “Though touted .. as a benign and simple
service-improvement tool,” the CIQ software has been
used to intercept private information on mobile devices
(e.g., user names, passwords, geo-location information,
text messages, application purchases and uses) and
transmit the same to others. See CAC qf 63-65. On the
face of the CAC, it is not entirely clear who those others
are. That is, it is not clear whether Plaintiffs are suing
Defendants based on interception for and transmittal to
the wireless carriers themselves or whether the alleged
misconduct by Defendants consists of interception for and
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transmittal to others—in particular, CIQ itself, the device
manufacturers, Google, and application vendors or
developers. See, e.g, CAC Y 3, 61, 66 (alleging that
“information is or has been transmitted to Google ... and
probably to application vendors and developers, too, as
part of device or application crash reports”; that
information has been sent to CIQ’s servers or the servers
of its customers; and that information is sometimes sent to
device manufacturers which “specify which data they
want from among that assembled pursuant to [specific]
metrics™).

The Court asked Plaintiffs, at the hearing, to provide
clarification. In response, Plaintiffs explained that they
are not claiming any misconduct on the part of
Defendants because of interception for/transmittal to the
wireless carriers (i.e., the wire carriers were essentially
using the CIQ software for benign purposes only, namely,
as a network diagnostics tool). Rather, Plaintiffs were
bringing suit because, eg., CIQ and the Device
Defendants were using the CIQ software to intercept
private information for their own purposes (i.e., not on
behalf of the wireless carriers) and because this private
information was being transmitted to Google and/or
application vendors or developers as a result of device or
application crash reports.

Aside from privacy issues, Plaintiffs maintain that the
CIQ software is problematic because it

necessarily degrades the
performance of any device on
which it is installed. The CIQ
software is always operating and
cannot be turned off. It necessarily
uses system resources, thus slowing
performance and decreasing battery
life. As a result, because of the CIQ
software, in addition to having their
private communications
intercepted, plaintiffs and
prospective class members are not
getting the optimal performance of
the mobile devices that they
purchased, and which are marketed,
in part, based on their speed,
performance, and battery life.

CAC §74.

Based on, infer alia, the above allegations, Plaintiffs have
asserted the following class claims:

(1) Violation of the Federal Wiretap Act, as amended
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by the Electronic Communications Privacy Act (against
CIQ and the Device Defendants).

(2) Violation of the Stored Communications Act
(against CIQ only).

(3) Violation of the Computer Fraud and Abuse Act
(against CIQ only).

(4) Violation of state wiretap and privacy acts (against
CIQ and the Device Defendants).’

(5) Violation of state consumer protection acts (against
CIQ and the Device Defendants).

(6) Violation of the Magnuson-Moss Warranty Act
(against the Device Defendants only).

(7) Violation of the implied warranty of
merchantability under state law (against the Device
Defendants only).

B. Arbitration Agreements

In the pending motion, Defendants ask that all of the
above claims be compelled to arbitration. Defendants
admit that they have no agreements themselves with
Plaintiffs which contain an arbitration clause. However,
Defendants point out that there are arbitration provisions
in the agreements the wireless carriers (ATTM, Sprint,
and Cricket) have with their own customers. According to
Defendants, although Defendants are not signatories to
these customer agreements, they have are entitled to
invoke the benefit of the arbitration provisions based on
an equitable estoppel theory. Below is the basic
agreement to arbitrate for each wireless carrier.

1.ATTM

*3 ATTM’s Wireless Customer Agreement § 2.2 provides
that “AT & T and you agree to arbitrate all disputes and
claims between us.” Dobbs Decl.,, Ex. 2 (ATTM
Agreement § 2.2).

The ATTM Agreement further provides that the
arbitration agreement “is intended to be broadly
interpreted [and] includes ... claims arising out of or
relating to any aspect of the relationship between us,
whether based in contract, tort, statute, fraud,
misrepresentation or any other legal theory.” Dobbs Decl.,
Ex. 2 (ATTM Agreement § 2.2).

2. Sprint - —
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Sprint’s Terms and Conditions of Service (“Ts & Cs”)
provide that “[w]e each agree to arbitrate all Disputes
between us.” Miller Decl., Ex. B (Sprint 2011 Ts & Cs at
14). “Disputes” is defined to mean “any claims or
controversies against each other related in any way to or
arising out of in any way our Services or the Agreement,
including, but not limited to, coverage, Devices, billing
services and practices, policies, contract practices
(including enforceability), service claims, privacy, or
advertising.” Miller Decl., Ex. B (Sprint 2011 Ts & Cs at
14). “Disputes” also include “claims related in any way to
or arising out of in any way any aspect of the relationship
between us, whether based in contract, tort, statute, fraud,
misrepresentation, or any other legal theory.” Miller
Decl., Ex. B (Sprint 2011 Ts & Cs at 14). “The agreement
to arbitrate is intended to be broadly interpreted.” Miller
Decl., Ex. B (Sprint 2011 Ts & Cs at 14).

3. Cricket
Cricket’s Ts & Cs provide that

[a]ny past, present or future claim,
dispute or controversy ... by either
you or us against the other ...
arising from or relating in any way
to this Agreement or Services
provided to you under this
Agreement, including (without
limitation) statutory, tort and
contract Claims and Claims
regarding the applicability of this
arbitration clause or the validity of
the entire Agreement, shall be
resolved, upon the election by your
or us, by binding arbitration.

Baughman Decl., Ex. 1 (Cricket Ts & Cs § 20(c)).

I1. DISCUSSION

Plaintiffs have offered two main arguments in opposition
to the motion to compel arbitration: (1) because
Defendants’ equitable estoppel theory is not viable given
the circumstances in this case and (2) because, even if the
theory were viable, Plaintiffs never agreed to arbitration
in the first place (formation) and the arbitration
agreements are unconscionable. The Court need not
address Plaintiffs’ second argument because, even
assuming in Defendants’ favor that there are no formation
or conscionability problems, the Court concludes that
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Defendants cannot prevail on their equitable estoppel
theory.

A. Legal Standard

“[A]n agreement to arbitrate is a matter of contract: ‘it is a
way to resolve those disputes ... that the parties have
agreed to submit to arbitration.” ” Chiron Corp. v. Ortho
Diag. Sys., 207 F.3d 1126, 1130 (9th Cir.2000).

Because the wireless carrier customer agreements are
contracts involving interstate commerce, the agreements
are subject to the Federal Arbitration Act (“FAA”). See
id.; see alsoKramer v. Toyota Motor Corp., 705 F.3d
1122, 1126 (9th Cir.2013) (stating that, “[w]ith limited
exceptions, the Federal Arbitration Act (FAA) governs
the enforceability of arbitration agreements in contracts
involving interstate commerce”). Under the FAA, “[a]
written provision in any contract evidencing a
transaction involving commerce to settle by ar