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A. AUTHORITY FOR RESTRAINT OF PETITIONER

Felix Vincent Sitthivong is restrained pursuant to Judgment

and Sentence in King County Superior Court No. 10-1-04298-5

SEA. App. A (Judgment and Sentence).

B. ISSUES PRESENTED

1. Are Sitthivong's claims of error barred because they

already have been decided in the direct appeal?

2. Should this court deny consideration of the merits of both

of Sitthivong's claimed grounds for relief because he has not

established that actual prejudice resulted from the alleged errors?

3. If Sitthivong's first claim (related to the jury instructions on

murder by extreme indifference) raises a separate issue regarding

the prosecutor's charging discretion, has Sitthivong failed to present

facts or legal analysis establishing a constitutional violation that

caused him actual prejudice?

4. Has Sitthivong failed to establish that the trial court's

decision not to instruct as to the lesser of manslaughter as to Count

5 was manifestly unreasonable and that this Court's holding on

direct appeal, affirming that decision, was error?
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C. STATEMENT OF THE CASE

1. PROCEDURAL FACTS

Petitioner Sitthivong was convicted by a jury of murder in the

first degree of Steve Sok (Count 5), attempted murder in the

second degree of Landon Nguyen (Count 3), attempted murder in

the second degree of Yousouf Ahmach (Count 4), and assault in

the first degree of Phillip Thomas (Count 2), all with firearm

enhancements. App. A at 1 (Judgment and Sentence); App. B

(Second Amended Information). The jury also convicted Sitthivong

of murder in the second degree of Steve Sok (Count 1); that

conviction was vacated solely on double jeopardy grounds. 16RP

3-6.' As to a charge of unlawful possession of a firearm in the

second degree (Count 6), the court, the Honorable Jean Reitschel,

found him guilty after a bench trial. App. I (Findings and

Conclusions as to Count 6). The court imposed standard range

sentences on all counts. App. A.

Sitthivong appealed his convictions. One issue he raised on

appeal was a claim that the trial court abused its discretion when it

'The Report of Proceedings is in sixteen volumes, referred to in this brief as in

the Appellant's Brief, as follows: 1 RP — 10/5/11; 2RP — 10/6/11; 3RP — 10/10/11;

4RP —10/13/11; 5RP — 10/17/11; 6RP —10/18/11; 7RP — 10/19/11; 8RP —

10/20/11; 9RP — 10/24/11; 10RP — 10/25/11; 11RP —10/26/11; 12RP —10/31/11;

13RP — 11/1/11; 14RP — 11/3/11; 15RP — 11/16/11; and 16RP — 12/2/11.
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refused to instruct the jury on the lesser-included offense of first

degree manslaughter on Count 5, the charge of first degree murder

by extreme indifference. State v. Sitthivonq, 175 Wn. App. 1021

(2013) (unpublished) (attached as App. C). Another claim on

appeal was that the trial court violated Sitthivong's rights under the

confrontation clause by excluding a recording of a 911 call. Id. The

Court of Appeals affirmed: Id. The Supreme Court denied review

of that decision. State v. Sitthivonq, 179 Wn.2d 1002, 315 P.3d

531 (2013). The mandate on the direct appeal was issued January

15, 2014. App. D (mandate).

Sitthivong filed this personal restraint petition on July 3,

2014, and it was dismissed by the Court of Appeals (without calling

for a response by the State) on the basis that both issues raised

were previously litigated on direct appeal. App. E (Order of

Dismissal). A panel of the Supreme Court granted Sitthivong's

motion for discretionary review and remanded to this Court for

reconsideration in light of State v. Henderson, 182 Wn.2d 734, 344

P.3d 1.207 (2015). App. F (Order). The State now has been

directed to respond to the original petition.
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2. SUBSTANTIVE FACTS

On June 6, 2010, Sitthivong fired eight shots down a busy

sidewalk in downtown Seattle, killing one man, Steve Sok, and

critically injuring another, Phillip Thomas. His shots did not hit the

two men that he was targeting as they ran away down that

sidewalk, Landon Nguyen2 and Yousouf Ahmach. The charges in

this case all relate to that single volley of shots and these four

victims. The jury rejected Sitthivong's claim that he was acting in

self defense.

a. The Crimes

On the night of June 5, 2010; Steve Sok went to Club Aura

in the Pioneer Square neighborhood in Seattle, to celebrate a

friend's birthday. 11 RP 10 -11. There he met a group of friends

comprised of Phillip Nguyen, Landon Nguyen, and Yousouf

Ahmach. 5RP 186-88. About 1:30 a.m. on June 6, both groups

went to V-Bar, a bar in the Belltown neighborhood, some 15 blocks

away. 5RP 190-92; 11 RP 15-17, 110.

2 Three unrelated individuals in this case share the last name Nguyen; two
unrelated individuals share the last name Thomas. All of these persons will be
referred to by their full names throughout the brief, to avoid confusion.
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About 30 minutes after Sok arrived at V-Bar, he went outside

with Phillip Nguyen to smoke a cigarette. 5RP 193-94. As they

were outside in front of the bar, Phillip was facing Sok and heard a

series of gunshots. 5RP 196-97. Phillip reacted by the third or

fourth shot, ducking into the entryway of the bar. 5RP 197, 208-09.

When he got there, he turned around and saw that Sok was on the

ground, at the spot where they had been smoking. 5RP 198.

Phillip never saw anyone holding a gun, although he did look

toward the parking lot from which the shots were coming, and

thought he saw a muzzle flash. 5RP 198-200, 210.

Sok died of a gunshot wound to the head. 8RP 220. The

bullet entered the right side of his head, just below his eyebrow,

and went through his brain, including his brain stem. 8RP 207-12.

The bullet was recovered from the back of his head. 8RP 212-13.

Because the bullet passed through his brain stem, Sok would have

literally died before he hit the sidewalk. 8RP 220.

Before the shooting, Landon Nguyen and Ahmach had left

V-Bar together, walking away from the bar for a smoke. 5RP 93-

94, 142-43. As the two walked toward the parking lot, they

encountered petitioner Sitthivong, who was near the corner. 5RP

119, 178, 183. Sitthivong spoke: he asked the two if they knew a
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man named "Sonny" or "Bundy" and when the men responded that

they did, Sitthivong's gun came out. 7RP 54, 194-95; 8RP 195.

Landon Nguyen saw Sitthivong pull up his shirt and saw the

handle of a gun —Landon turned and ran. 5 RP 101, 104. Ahmach

heard someone yell "gun" and also turned and ran. 5RP 101, 156.

Sitthivong's companions confirmed that when Sitthivong pulled out

the gun, the two men he was talking to turned and ran the opposite

way. 7RP 55, 194-95; 8RP 125.

Sitthivong pulled the gun from his waistband, and tried to fire

it. 8RP 127-28. When the gun did not fire, he pulled back the slide

to load a bullet into the chamber and fired toward the running men.

8RP 127-28; 9RP 175-79; 10RP 56. He fired eight rapid shots

down the sidewalk.3 9RP 83, 131-32. Sitthivong then turned and

ran. 6RP 184; 12RP 75.

A cell phone recording by an apartment manager (Kevin

Lessig) who was monitoring activity outside V-Bar from above

includes nine seconds of silence before eight rapid-fire, evenly

spaced gun shots. 5RP 42-43, 45-46; 9RP 127-32. Part way

through the gunshots, the camera is directed toward the street

3 A crime scene detective described the location of eight shell casings at the

corner where Sitthivong stood and described all bullet defects observed at the

scene as showing shots coming from that direction. 10RP 137-70; 178-79.
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outside V-Bar and two men are seen running through the picture;

the running men are Landon Nguyen and Ahmach. 5RP 110-11,

121. This event occurred at about 2:45 a.m. 5RP 43. There were

no other shots in the area that night. 5RP 47-48.

Seattle Police Officer Nicholas Evans was working an off-

duty job a block from the shooting. 6RP 156-58. He was standing

in the street and heard a rapid series of shots. 6RP 161-62. He

saw a man at the corner by the V-Bar parking lot who was shooting

a semi-automatic handgun; Evans saw the muzzle flashes. 6RP

163-66.

One of the shots Sitthivong fired struck Phillip Thomas, who

happened to be walking along the sidewalk with his girlfriend. 9RP

162. Phillip Thomas was struck in the abdomen and immediately

dropped to the ground. 9RP 162-63. His injury was life-

threatening, and required immediate surgery, but he survived. 7RP

140-44, 156; 9RP 181-83. The bullet remains lodged in a bone in

his pelvis. 7RP 153-55.

b. Sitthivonq And His Companions

On June 5, 2010, Sitthivong went to three or four bars in

Belltown with his friends Kenrique Thomas, Nam Nguyen, Ron
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Battles, Jarvis Wesson, Jason Lee and Lee's girlfriend. 6RP 218;

7RP 165; 8RP 85; 12RP 42-44. At about 1:30 a.m. on June 6,

Sitthivong got into Kenrique Thomas' Cadillac with Kenrique

Thomas, Nam Nguyen, Battles and Wesson. 12RP 53-54. They

decided to go to V-Bar; Kenrique Thomas drove there via Second

Avenue, past the front of the bar, pulling into the parking lot at the

corner. 7RP 37, 41, 81, 89-94; 12RP 55, 57. Si~thivong testified

that as they drove by V-Bar, he saw some people that he

recognized. 12RP 55. Nam Nguyen recalled that Sitthivong said

that he recognized people outside V-Bar as people Sitthivong had

issues with in the past. 8RP 155.

In the Cadillac, the men argued about a handgun that Battles

had in the car, a 9mm semi-automatic pistol. 7RP 41-45, 192; 8RP

112-14; 10RP 48-51. Sitthivong eventually took the gun. 8RP 114;

10RP 50-51; 12RP 61. Sitthivong seemed angry and others in the.

car told him not to do anything stupid. 10RP 50-51. Sitthivong put

the gun in his waistband and got out of the car, then immediately

went to the corner of the buildings on Second Avenue and looked

up the sidewalk toward V-Bar. 7RP 47; 8RP 116-17; 10RP 50-54.
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Sitthivong's companions all also got out of the car and

moved up behind him.4 7RP 50, 57, 192, 196-97; 8RP 116, 119.

After his verbal confrontation with Landon Nguyen and Ahmach, his

companions saw Sitthivong pull the gun out. 7RP 54-55, 195; 8RP

124. Battles saw the finro men turn and run, then saw that

Sitthivong had the gun out and saw him try to fire it. 7RP 195-196.

Battles ran as Sitthivong tried to cock the gun. 7RP 253-54.

Kenrique Thomas saw the two men approach and talk to

Sitthivong. 7RP 46, 50-54. Thomas testified that the two men were

not aggressive and did not display any kind of weapon before

Sitthivong pulled his gun out and started to fire (when Thomas

turned and ran back to his car). 7RP 50-55.

Nam Nguyen saw Sitthivong exchange words with the two

men. 8RP 124. Nguyen said the two men looked like they wanted

to fight but displayed no.weapon before Sitthivong pulled out his

gun and the two turned -and ran. 8RP 125-26, 130. Then

Sitthivong started shooting. 8RP 125-26. Nguyen saw the entire

interaction. 8RP 133. There were about thirty people on the

sidewalk in the area. 8RP 127.

4 Wesson testified that he returned to the car before the shooting began because

he felt ill. 10RP 55-56.
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Kenrique drove the group to the home of Lee's girlfriend.

7RP 61. Sitthivong was "amped up," saying things like "that's how

we get down." 7RP 61. He told the others in the car not to say

anything about the shooting. 8RP 132. Nam Nguyen fled with

Sitthivong to California, where Sitthivong was soon arrested. 8RP

137-39; 10RP 9, 15; 12 RP 78.

Sitthivong testified that just before they drove to V-Bar,

everyone in his own group was present when he and Jason had a

confrontation at a different bar in Belltown, with a group that

included Sok, Landon Nguyen, Ahmach, and possibly Phillip

Nguyen. 12RP 48, 55, 93-96. Sitthivong testified that someone in

the group said that if he did not shut up, they were going to "fuck

him up and kill him." 12RP 50. No weapons were mentioned or

displayed and he did not take it too seriously. 12RP 50, 101.

Sitthivong's companions testified that a confrontation very

similar to that had occurred, but it was earlier in the evening, at the

first bar they visited. 6RP 218-25; 7RP 27-32, 166-71; 8RP 90-95;

10RP 32-39. They all testified that they had not seen the two men

that Sitthivong confronted at the corner at any point earlier in the

evening. 7RP 51, 189-91; 8RP 119; 10RP 55. Sok's companions

were not involved in and did not see any confrontations that
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evening, before the shooting. 5RP 91, 139; 11 RP 13-15, 45. They

were celebrating only at Club Aura in Pioneer Square before they

went to V-Bar. 5RP 90-93, 137-38; 11 RP 10-13, 15, 41-46.

Sitthivong testified that he was not familiar with guns. 12RP

143-45. He said he had armed himself that night because he was

afraid, having just seen Sok and the others who had been involved

in the recent confrontation. 12RP 55-56, 60-61. He said that he

got out looking for Sok, went to the corner and saw Sok and

Landon Nguyen walking toward him. 12RP 63. Sitthivong claimed

that the two gave him a hard time verbally. 12RP 64. He said that

when his own companions came up behind him, the other two men

started walking back toward V-Bar. 12RP 65-67.

Sitthivong claimed that he then looked down and when he

looked up the two men had pulled out guns. 12RP 69. The men

were 30 or 40 yards away. 12RP 70-72. When one of the men

went into an alcove, Sitthivong said he pulled out his own gun and

started shooting at the man still on the sidewalk pointing a gun.

12RP 72-74. Sitthivong testified that he was not trying to hit

anybody but did shoot toward the area where he saw the gun.

12RP 151-52. He said he was not a marksman, that he was not
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really aiming and had his eyes closed during part of the time that he

was shooting. 12RP 152-53.

D. ARGUMENT

A personal restraint petition is not a substitute for a direct

appeal, and the availability of collateral relief is limited. In re Pers.

Restraint of St. Pierre, 118 Wn.2d 321, 328-29, 823 P.2d 492

(1992). "Collateral relief undermines the principles of finality of

litigation, degrades the prominence of the trial, and sometimes

costs society the right to punish admitted offenders." In re Pers.

Restraint of Hagler, 97 Wn.2d 818, 824, 650 P.2d 1103 (1982).

An appellate court will .grant substantive review of a personal

restraint petition only when the petitioner makes a threshold

showing of constitutional error from which he has suffered actual

and substantial prejudice or nonconstitutional error which

constitutes a fundamental defect that inherently resulted in a

complete miscarriage of justice. St. Pierre, 118 Wn.2d at 328-29;

In re Pers. Restraint of Cook, 114 Wn.2d 802, 813, 792 P.2d 506

(1990). The petitioner bears the burden of establishing these

threshold showings by a preponderance of the evidence. In re

Pers. Restraint of Yates, 177 Wn.2d 1, 17, 296 P.3d 872 (2013).
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1. THIS PETITION SHOULD BE DISMISSED
BECAUSE BOTH CLAIMS WERE PREVIOUSLY
DECIDED ON DIRECT APPEAL.

Sitthivong's petition should be dismissed because both

claims were raised in Sitthivong's direct appeal and were rejected

on their merits. A petitioner may not renew an issue that was

raised and rejected on direct appeal unless the petitioner shows

that the interests of justice require relitigation of the issue. In re

Pers. Restraint of Stepson, 142 Wn.2d 710, 719, 16 P.3d 1 (2001).

An intervening change in the law may establish that the interests of

justice warrant reconsideration of an issue. Id. at 720. Sitthivong

has not demonstrated that the interests of justice require relitigation

of either issue.

Ground One of the petition is framed as a challenge to the

State's charging decision — to charge first degree murder by

extreme indifference and premeditated first degree murder in

separate counts instead of in one count. Petition at 2-4. Sitthivong

claims that this charging decision was error because it resulted in

the trial court's refusal to instruct the jury on a lesser included

offense of manslaughter and the defense theory of self defense. Id.

Sitthivong's broad claim that the jury was not instructed on

self defense as to Count 5 (first degree murder by extreme
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indifference) is incorrect. The jury was instructed that "it is a

defense to the charges in Counts One through Five that the

homicide was justifiable" on the basis that it was "committed in the

lawful defense of the slayer," as defined in the court's instructions.

App. G (Court's Instructions, No. 17-21, 31). Thus, this claim must

refer to the failure to instruct on a lesser included offense. Because

the jury was instructed that manslaughter could be considered as a

lesser as to Count 1 (premeditated murder), this claim must refer to

the failure to instruct on a lesser included offense of manslaughter

as to the charge of murder by extreme indifference (Count 5).

App. G (Court's Instructions, No. 9-14).

No part of Sitthivong's argument cites to any legal theory

that limits the prosecutor's charging discretion. The crux of his

argument is that the failure to instruct on the lesser included

offense as to Count 5 was error —this is the argument rejected by

this Court in the direct appeal. App. C. Nominally presenting the

same grounds for relief in terms of a different legal theory does not

warrant reconsideration of the issue. In re Pers. Restraint of Benn,

134 Wn.2d 868, 905-06, 952 P.2d 116 (1998). Recasting this

argument as a challenge to the method of charging does not

-14-
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establish good cause for reconsidering the previously rejected

claim.

The Supreme Court's remand of this Court's dismissal of

this petition directs consideration of the effect of State v.

Henderson, supra, decided February 26, 2015. App. F. Henderson

does not represent a change in the law, however, and does not

warrant relitigation of the issue of failure to instruct on the lesser

offense as to Count 5. The court in Henderson reviewed de novo

the trial court's decision to refuse to instruct as to the lesser of

manslaughter, because it concluded that the trial court did not apply

the correct legal definition of manslaughter in making its decision.

182 Wn.2d at 743. The Supreme Court noted that the trial court

apparently based its decision on the premise that manslaughter

required only disregard of a risk that a wrongful act would occur,

but that under State v. Gamble,5 the Supreme Court had clarified

that the risk at issue in a manslaughter case is the risk of a

wrongful death. Henderson, 182 Wn.2d at 740-41, 743.

In contrast, in this case it is clear that both the trial court and

the Court of Appeals were aware that the risk at issue as to

manslaughter is a risk of death. Gamble was decided in 2005, six

5 154 Wn.2d 457, 114 P.3d 646 (2005).
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years before the trial in this case. The trial court in Sitthivong's

case was well aware that the risk at issue in a manslaughter case is

the risk of death —this is established by the court's instructions on

manslaughter, which specified that the risk that is disregarded is a

risk of death. App. G (Instruction 15, 16). On appeal, this Court's

opinion specified that "Sitthivong's actions demonstrated not mere

recklessness regarding human life but extreme indifference, an

aggravated form of recklessness." App. C (slip opin. at 4)

(emphasis added). Thus, this Court also applied the correct legal

standard. The decision in Henderson does not represent a change

in the law and does not compel reconsideration of the decisions

below, where both courts applied the correct legal standard.

The evidentiary claim now raised as Ground Two, that the

trial court erred in excluding a recording of a 911 call made by a

witness who testified at trial, was raised and rejected in Sitthivong's

direct appeal. App. C. Sitthivong refers to no new facts or change

in the law that would warrant relitigation of the issue.
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2. SITTHIVONG HAS NOT ESTABLISHED
PREJUDICE DUE TO EITHER CLAIMED ERROR.

If this Court concludes that the claims raised should be

considered, both should be rejected because Sitthivong has not

established actual and substantial prejudice resulting from either

alleged constitutional error. If a petitioner has not established that

he was prejudiced by an alleged error, the claim may be dismissed

without reaching the merits of the claim. Hagler, 97 Wn.2d at 827.

In Ground One of the petition, Sitthivong asserts that

because of the separate charges of murder (in Count 1 and Count

5), the jury was not instructed as to the defense theory of the case,

which was self defense. But the jury was instructed that the

defense of justifiable homicide (defense of self or others) applied to

all the charges, including Counts 1 and 5. App. G (Instruction 17).

Sithhivong challenges the failure to give a lesser included

instruction as to Count 5, but he has not established actual

prejudice because the jury explicitly rejected the theory of self

defense in its verdict on Count 1, the alternative charge of

intentional murder. The lesser could be relevant to a theory of self

defense: if a person acts in self defense, but uses excessive force

in reckless disregard of the risk of death, he is guilty of

-17-
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manslaughter. Sitthivonq, 175 Wn. App. 1021, slip opin. at 4. The

jury was given self defense instructions and the option of the lesser

offense of manslaughter on Count 1. App. G (Instructions 14-19).

Count 1 was a charge of first degree premeditated murder as to the

same victim as Count 5 (Steve Sok). App. B. The jury was

instructed that second degree murder was a lesser included

offense of that crime, and that first degree manslaughter was a

lesser included offense of second degree murder. App. G

(Instructions 10-14, 38). The jury rejected the defense theory that

Sitthivong acted in self defense but used excessive force; that is

evidenced by their verdict on Count 1, finding Sitthivong guilty of

second degree murder, rejecting self defense and the lesser of

manslaughter. App. H (Verdict Form, Count 1). Because Count 1

was premised on the same act and same victim as Count 5, there

can be no question that the jury would have rejected the same self-

defense theory if it had been instructed as to manslaughter on

Count 5. It is Sitthivong's burden to establish that the jury would

have come to a different conclusion as to Count 5; he has not

presented any argument to satisfy that burden.

In Ground Two of the petition, Sitthivong has not indicated

what relevant information that was on the 911 call at issue was not
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introduced at trial during the testimony of the caller, Kevin Lessig,

who testified and was cross-examined as to all of the contents of

the call. 5RP 47-52, 71-85; 12RP 17-38. Sitthivong's description of

the content of the 911 call is by reference to the caller's testimony

at trial.. Petition at 5-9. Sitthivong objects to exclusion of the

caller's statement that the shooter had gone into the bar, but the

caller testified repeatedly at trial that he had made that statement in

the 911 call (but that he never saw a gun, or any person firing a

gun). 5RP 49-51; 12RP 28-31, 34. Sitthivong appears to concede

that there were no additional statements on the recording.6

Sitthivong has not established how exclusion of the recording of

that statement caused him actual prejudice. If the court reaches

the merits of this claim, Sitthivong has presented no legal authority

for the proposition that it is constitutional error to exclude a

recording of a statement when the witness who made the statement

testifies to the contents of the recording at trial; on its merits, this

claim is unsupported by authority and should be rejected.

6 He states: "Here, we offer no statements that's not part of the record." Petition at 9.
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3. AS TO THE CHALLENGE TO THE CHARGING
DISCRETION OF THE PROSECUTOR,
SITTHIVONG HAS NOT PRESENTED GROUNDS
FOR RELIEF.

Sitthivong argues that the prosecutor's decision to charge

premeditated murder and murder by extreme indifference in

separate counts violated his constitutional rights to due process, to

a fair trial, and to present a defense, but his argument consists of

conclusory statements and is not supported by analysis or

authority. Conclusory arguments are "not sufficient to command

judicial consideration or discussion." State v. Blilie, 132 Wn.2d 484,

493 n.2, 939 P.2d 691 (1997) (quoting In re Pers. Restraint of

Rosier, 105 Wn.2d 606, 616, 717 P.3d 1353 (1986)).

A prosecutor has broad charging discretion, as to whether to

file criminal charges, and as to the number and nature of the

charges filed. State v. Rice, 174 Wn.2d 884, 901-04, 279 P.3d 849

(2012). Prosecutorial charging discretion is essential to the

operation of the criminal justice system. Id. at 903.

The single case cited by Sitthivong that is related to charging

was a challenge to a prosecutor's decision to charge two alternative

means of committing a crime in one count —the court held simply

that it was permissible to charge in that manner. State v. Scott, 64

-20-
Sitthivong PRP 72376-6



Wn.2d 992, 993, 395 P.2d 377 (1964). That case does not prohibit

charging alternative means in separate counts of an information,

and the practice of charging alternatives in separate counts is

acknowledged in other cases. For example, in State v. Thompson,

60 Wn. App. 662, 806 P.2d 1251 (1991), the prosecutor charged

first degree premeditated murder and first degree felony murder in

separate counts. See also, State v. Strandv, 171 Wn.2d 817, 256

P.3d 1159 (2011) (aggravated murder and felony murder charged

as separate counts). That method of charging was not identified as

error in that case and Sitthivong cites no case in which separate

charging of alternatives has been identified as error.

Sitthivong has not presented any legal authority or analysis

supporting the proposition that a prosecutor's charging discretion is

limited by the defense that a defendant would like to present and

this argument should be dismissed on that basis.

4. THIS COURT CORRECTLY REJECTED
SITTHIVONG'S CLAIM THAT THE TRIAL COURT
ERRED IN REFUSING TO INSTRUCT ON
MANSLAUGHTER AS TO COUNT 5.

If this Court concludes that the claim raised by Sitthivong is

that the trial court erred in refusing to instruct on the lesser included

offense of manslaughter as to Count 5, and that the issue will be

-21 -
Sitthivong PRP 72376-6



reconsidered in this petition, this Court should conclude that the

claim is without merit. This Court properly concluded in the direct

appeal that the evidence at trial did not support an inference that

only manslaughter was committed, to the exclusion of the crime

charged in Count 5, first degree murder by extreme indifference. If

this Court concludes that it was error to refuse the instruction and

that Sitthivong has established that the error caused him

substantial prejudice, the remedy is to vacate only the conviction on

Count 5 and to remand to the trial court to reinstate the conviction

of second degree murder as to Count 1, and for retrial on Count 5.

On direct appeal, the court unanimously concluded that this

claim was without merit, holding:

This is not a case of recklessness or negligence in the use of

force. Rather, it is a case of extreme indifference to the

consequences to human life exhibited by firing repeatedly

into a crowded area. The trial court properly exercised its

discretion in denying the requested instruction.

Sitthivonq, 175 Wn. App. 1021, slip opin. at 4. The trial court and

the court of appeals applied the correct legal standards, and there

is no reason to disturb the trial court's decision or the appellate

court's affirmance.

A court must give an instruction on a lesser offense if all of

the elements of that lesser offense are necessarily included in the

-22-
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charged crime and the evidence supports an inference that the

lesser offense was committed to the exclusion of the charged

offense. State v. Gamble, 168 Wn.2d 161, 181, 225 P.2d 973

(2010) (Gamble II) (citing State v. Workman, 90 Wn.2d 443, 447-

48, 584 P.2d 382 (1978)). As the State agreed in the trial court, the

legal prong of the Workman test is satisfied in this instance

because the elements of first degree manslaughter are necessarily

included in the elements of first degree murder by extreme

indifference. Henderson, 182 Wn.2d at 742; 12RP 188.

The issue presented is whether there was substantial

evidence at trial that affirmatively established that Sitthivong was

guilty of first degree manslaughter but not guilty of first degree

murder by extreme indifference. In order to satisfy the factual

component of the Workman test, "there must be substantial

evidence that affirmatively indicated that manslaughter was

committed to the exclusion of first ... degree murder." State v.

Perez-Cervantes, 141 Wn.2d 468, 480-82, 6 P.3d 1160 (2000). It

is not enough that the jury might disbelieve the State's evidence;

some evidence must be presented that affirmatively establishes the

defendant's theory on the lesser offense. Id. The Henderson
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decision does not modify the Workman analysis. 182 Wn.2d at

742-43.

The standard of review applied to the trial court's ruling as to

the factual prong of Workman is abuse of discretion. Henderson,

su ra, 182 Wn.2d at 743 (citing State v. Walker, 136 Wn,2d 767,

771-72, 966 P.2d 883 (1998)). As the Supreme Court has

observed, it is the trial judge who has heard all of the testimony,

observed the demeanor of the witnesses, and reviewed all the

evidence, and who is in the best position to hear and weigh the

evidence to determine if it supported the instruction requested.

Walker, 136 Wn.2d at 777. An abuse of discretion occurs when the

trial court's decision is manifestly unreasonable, or its discretion is

exercised on untenable grounds or for untenable reasons. State v.

Rohrich, 149 Wn.2d 647, 654, 71 P.3d 638 (2003).

The court in Henderson reviewed de novo the trial court's

decision to refuse to instruct as to the lesser of manslaughter,

because it concluded that the trial court did not apply the correct

legal definition of manslaughter and a court abuses its discretion

when its decision is based on an incorrect legal standard. 182

Wn.2d at 743. The Supreme Court noted that the trial court

apparently based its decision on the premise that manslaughter

-24-
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required only disregard of a risk that a wrongful act would occur,

but the risk at issue in a manslaughter case is the risk of a wrongful

death. Henderson, 182 Wn.2d at 740-41, 743.

The trial court in Sitthivong's case was well aware that the

risk at issue in a manslaughter case is the risk of death —this is

established by the court's instructions on manslaughter, which

specified that the risk that is disregarded is a risk of death. App. G

(Instruction 15, 16). On appeal, this Court's opinion specified that

"Sitthivong's actions demonstrated not mere recklessness

regarding human life but extreme indifference, an aggravated form

of recklessness." App. C (slip opin. at 4) (emphasis added). Thus,

it is clear that this Court also applied the correct legal standard.

Sitthivong has not established that the trial court's decision was

manifestly unreasonable.

In the case at bar, Sitthivong shot a 9mm handgun eight

times down a sidewalk with many people present. 9RP 83, 131-32;

8RP 127. Sitthivong testified that he paid no attention to whether

people were standing and walking in the area into which he shot.

12RP 70-71, 143. One of the shots killed a man (Sok) having a

cigarette outside the bar; another struck a man (Phillip Thomas)

who was walking along the sidewalk with his girlfriend, causing him
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life-threatening injuries. 5RP 196-98; 8RP 220; 9RP 162, 181-83.

Although it was very late at night, the area he shot toward was

outside a bar that was still open (serving food), and the evidence

was uncontested that many people uninvolved in the confrontation

were in the area and on the sidewalk. 5RP 141; 8RP 127. The

evidence at trial included a video recording of the shooting, Exhibit

5, which illustrated the timing of the shots and showed the area

targeted as people fled the shots. 5RP 53, 58-62. The Court of

Appeals described Sitthivong's actions as "firing repeatedly into a

crowded area." Sitthivonq, 175 Wn. App. 1021, slip opin. at 4.

Thus, this case is not similar to .the facts in Henderson, where there

was significant dispute about how many people were in the area

toward which the defendant shot. 182 Wn.2d at 738.

Sitthivong has failed to establish that the trial court's decision

not to instruct as to the lesser of manslaughter as to Count 5 was

manifestly unreasonable. If this Court concludes that it was error to

refuse the instruction and that Sitthivong has established that the

error caused him substantial prejudice, the remedy is to vacate only

the conviction on Count 5 and reinstate the conviction of second

degree murder as to Count 1, and remand to the trial court for

retrial on Count 5. State v. Turner, 169 Wn.2d 448,. 458-61, 466,
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238 P.3d 461 (2010) (A lesser conviction previously vacated on

double jeopardy grounds may be reinstated if the defendant's

conviction for a more serious offense based on the same act is

subsequently overturned on appeal.)

E. CONCLUSION

For the reasons stated above, this personal restraint petition

should be dismissed. If the merits are entertained, this Court

should concluded that Sitthivong has not established a basis for

relief. The petition should be dismissed.

DATED this day of December, 2015.

Respectfully submitted,

DANIEL T. SATTERBERG
King County Prosecuting Attorney

DONNA L. WISE, WSBA #13224
Senior Deputy Prosecuting Attorney
Attorneys for Respondent
Office WSBA #91002
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r ~UPEAlOR CQllRT ~~

"~:~~r~~~. D~~ ~: ~ ~11i
SUPERIOR COURT OF ~NA5HINGTON FOR KING COiT1~TY

STATE OF WASHINGTON, )

Plaintiff, }
}

Vs. )

FELSX VINCENT SITTHIVONG )

Defendant, }

I~Io. 10-C-44298-5 SEA

NDGMENT ANI3 SENTENCE
FELONY (FJS}

I.1 The defendant the defendant's lawyer, JOHN CROWLEY, and the dapnty pzosecutin j attorney were present at

the sentencing hearing ~c~ndncted todaq. Others present were:,(. /~~,u t ,~~~~~ ~r~ X~

.~~~,~ 
'

IL F`IND7NGS

There being no reason whq judgment should not be pronz~unced, the court finds:

2.1 CURRENT OFFENSE(S}: The defendant was found b ilty on 1 110 312 0 1 1 by jury verdict (COUNTS It-~ and

on 11/16/2011 by bench trial (COUNT VI} of;

Count No.: FI Czime: ASSAULT IN 'THE k~RST DEGREE

RCW 9A36.O11f1)~a} Crime Code: 01020

Date of Crime: 06!06/2010 Incident No.

Count Dio.: I[I Crime: ATTEMPTED MTJRDER IN THE SECOND bEGREE

RCW 9A.28.020 A~TD 9A.32.050l11la) Crime Code: IO I42

Date of Crime: 06/06/20I0 Incident No.

Count No.: 1V Crune: ATTEMPTED MURDER IN TFIE SECOND DEGREE

RCW 9A.2S.020 AND 9A.32.OSfl(] (al Crime Code: 10142

Date of Came: 06/06/2010 Incident No.

Caimt No : V Grime: MURDER IN~ T`I~E k'IRST DEGREE

RCW 9A32.0~0(Il[b) Gkime Code: 00126

Dade of Crime: 06/06/2010 Incident No.

[X] Additional current affe~ses are attached' in Appendix A

Rev, 8/2011- aah
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SPECIAL VERDICT' or FINDIlYG(S~:
(a) [XJ While armedwith a (rearm in covnf(s) zI, III, IV. V _RCW 994A.533(3}.
(b) [ ]While armed with a deadlp weapon other than a firearm in counts) RCW 9.94A.533(4).

(c) [ J With a sexual motivation in counts) RCW 9.94A.835.
(d) [ ] A V.U.C.S.A offense committed in a protected zone in count{s) RCW 69.50.435.
(e} [ ]Vehicular homicide [ ]Vialenttraffic offense [ ]DL7I [ ]Reckless [ 7Disregard.
(fl [ ~ Vehicular homicide by DUI with prior convictzon(s) for offenses) defined m RCW X6.61.5055,

RCW 9.94A.53~(7).
(g) [ ~ Non-parental [adnapping or unlawfal imprisonment with a minor ~~irn. RCW 9A.44.128, .130.
(h) [ ]Domestic violence as defined in RCW 10.99.020 was pled and proved for counts)
(i~ [ ]Current offenses encompassing t[ie same criminal conduct in th%s cause are covnt(s) RGW

9.94A.589(i)(a).
(j) [ ]Aggravating circumstances as to counts} `

2.2 OTHER CUItItENT CONVIGTION(5): Other current convictions listed under dzfferent cause numbers used

in calculating the offender score are (lisC offense and cause number):

2.3 Cl2IlVIINAL HbSTORY: Prior convictions constituting criminal history for purposes of calculatatg the
offender scare aze (RCW 9.94A.525):
~X] C~immal history is attached in Appendix B.
j ]One paint added for offenses} committed while under community placement for counts)

7 Q ~Ti'.N'F'FNt"TN~ i)ATA~

Sentencing Offender Seriousness Standard Totat Standard Maximum
Data Score Level Ran e Enhancement Ran e Term
Count II 0 XII 93 TO 123 -t-60 MONTHS I53 TO 183 LIFE AND!

MONTHS oR $so,aoa

Count III, 0 XIV i23 TO 220 75% OF 152.25 TO 225 LIFE AND/
~ STANDARD MON'~HS OR $50,000

+b0 MONKS

Count V 3 XV 271 TO 361 -~-6U MONTHS 33 i TO 42 X LIFE .ANDI
MONTHS OR $50,000

Count VI 6 III 22 TO 29 22'TO 29 5 'YEARS
MONTHS AND/OR

$10,000
C ] Additionat current offense sentencing data is attached in Appendix C.

2.S ERCE~'TIONAL SENTENCE
[ ]Findings of Fact and Conclusions of Law as to sentence above the standard range:

•Finding of Fact The jury found or the defendant stipulated to ag~avating circumstances as to
Counts)
ConcIusian ofL~w: 'These aggravating cizcumstances constitute substantial and compelling reasons that
Jusrify a sentence above the standard za.~age foz Counts} _ [ _ .] The court would impose the
sazue sentence on the basis o~ any ane of the aggravating ciranmstances.

[ ] An exceptional sentence above the standard range is imposed pursuant to RCW 9.94A.535(2) (including free
crimes or the stipulation of the flefendant). Findings of Fact and Conclusions of Law ate attached in Appendix: D.

j ] .An exceptional sentence below the standard range is imposed. Fmdin~ of Fact and Conclusions of Law are
attachedzn Appendix D.

The State [ ~ did [ ]did not recommend a sunilaz sentence {RCW 9.94A.480(4)).

TIT. JUDGMENT

TT IS ADJ[7DGED that defendant is guilty of the current offenses set forth in Section 2.1 abpve and Appendix A.
[ J The Court DISMISSES Counts)

Rev. 8/20J.I = aeh
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IV. ORDER

IT IS ORDERED ttaat the defendant serve the determinate sentence and abide by the other terms set forth below,

4. i RESTITUTION AND 'VXCTTM ASSESSMENT:
j ]Defendant shall pay restitution to the Clerk of this Court as set forth in attached A.ppendi~ E.
{ ]Defendant shall not pay restitution because the Court fznds that extraordinary circumstances exist, and the

court, pursuant to RCW 9.94A.753 (5), sets forth those circumstances in attached Appendix E.
j~J Restitution to be deteanined at future restitution hearing ~n {Date) at m.

[XJDate to be set
[}~' Defendant waives presence at future restitution hearing(s).

[ ] Kestitution is not ordered.
Defendant shall pay Victum Penalty Assessment pursuant to RCW 7.68.035 in the amo of $500.

4.2 OTHER FrNANCIAL aBLIGA'I'IOl~TS: Having considered the defendant's pzesent and likely future
financial resources, the Court concludes that the defendant ]aas the present of likely futm-e ability to pay the
financial obligations imposed. The Court waives financial obligations) that are checked below because the
defendarr~ Iacks the present and future ability to pay them. Defendant shaIl pay the following to the Cterk of this
CbUrt:

(a~ [ ] $ ,court posts {RCw 9.9~A.o3a, RCPT 10.01.160); [ ]Court costs are waived;

(b $100 DNA ollection fee (RCW 43.43.7541)(mandatory for crimes committed after 7/I/02);

(c) [ ] $ , Recoug~ent for attorney's fees to Ding County Puhlic Defense Pro~arns
{RCW 9.94A.030); [ ] Recoupment is waived;

(d) [ ] ~ ,Fine ; [ J$1,0~0, Fme foz WCSA [ ]$2,000, Fine for subsequent V'UCSA
(RCW 69.50.430); j j WCSA f ne waived;

{e) [ ~ $ ,King County Interlocal I3rug Fund (RCW 9.94AA30);
]Drag Fund pay~tent zs waived;

(~ [ ] $ , $100 State Crime Laboratory Fee (RCW 43.43.b90); j ~ Laboratozy fee waived;

(a} [ ] $ ,Incarceration cosfs (R.CW 9.94A.760(2)); [ ] Zncarcezation costs waived;

(h) [ ] $ ,Other costs for:

4.3 I.''A'YMENT SCHEDULE: Defenflant's TOTAL FINANCIAL OBI.ICYATION is: $ The

payjnents shall be made to the King County Superior Court Clerk accorc3iug to the rules of the Clerk and the
following terms: [ ]Not Tess than ~ per month; ~] On a schedule established by the defendant's
Community Corrections Officer or Deparhnent of Judicial iuinistration (D7A) CoIIections Officer. Financial

obligations shall bear interest pursuant to RCW 10.82.090. The ~3efendant shall remain under the Count's

jurisdiction to assure payment of financial obligations: fox crones committed before 7/I/2004, for up to
ten years from the date of sentence or release fronn total confinement, yvhicheyer is Teter; for crimes
committed on or after 7/1f2000, untitl the obligation is completely satisfied. Pursuant to RCW 9.94A.7602,

if the defendant is more than 30 days past due in payments, a nonce of payroll deducrion may be issued without

further notice ~Co the offender. Pursuant to RCW 4.94A.760(7}(b), the defendant shall report as directed by DIA
and provide futanciai information as requested. `

]Court Clezk's trust fees are waived.

[ ] It~►terest is waived except with respect to restitution.

Rev. 8/2011 - aeh
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4.4 CoNFINEP~lENT OVER ONE YEAR: Defendant is sentenced to a term of total confinement in the custody
of the Department of Corrections as follows, commencing:immediately; [ ](Date):
by .m.

~✓ months days an count ; ~a•~ nt days on count ~ 2 oaths yon counk l~J—

f~i.~ ontY~ ays on counter ; 01 man days on catui~ months/day on cot~nt

The above terms for counts ~ —~ consecutiv t concurrent ~~ .~ C~~tiu.,~,,r~~

The above teruzs shall run [ ] CONSECTJTIVE [ ] CONCURKENT to cause No.(s} ~''#'' ~'~ ~

The above terms shall run [ ~j;CONSECUTNE [ ] CONCURRENT to any previously imposed sentence not
referred to in this order. ~ ~~

saddition to the above term{s) the court imposes the following mandatory terms of confinement for any
pecial WEAPON ~nding(s) in section 2.1: 6G v,ei~r -~r.~t.. ~_ (~r~.~ '~L —.i

which terms) shall run consecutive with each other and with aII base terms) abova and terms in any other
cause. (Use this section only for crones committed after 6-10-98)

[ ]The enhancement terms) for any special WEAPON fsndings i~t section 2.X Ss/are included within the

terms) unposed above. (Use ibis secrion when apprflpriate, but for crimes before 6-11-98 only, per In Re
Cbazles

The TOTAL of all terms unposed in this cause is _1;n u (,,months.

Credit is give~t for time served in King County 7azl or EHD solely for confinement under taus cause number
pursuant to RCW 9.94A.505(6): j ~ day(s) or ~ays determined by the King County Jail.
[ ]For nonviolent, nonsex offense, credit is given. for ays determined by the King County Jail to have been
served in the King County Supervised Community Option (Enhanced CCAP) solely under this cause number.
[ ]For nonviolent, nonse~c offense, the court authtirizes eamett early release credit consistent with the local
correctional facitiiy standazds for days spent in the King County Supervised Community Option (Enhanced
CCAP).

4.5 ND CONTACT: Foz the maximum term of ~i~ ~ years, defendant shall have no contact with

4.6 DNA TESTIl~IG The defendant shall have a biological sample collected' for purposes of DNA identification
analysis and the defendant shall fully cooperate in the testing, as ordered m APPENDIX. G.
[ ] AIV TES'FI1~TG: For sex offense, prostitufion offense, drug offense associated with the use of
hy~iodermic needles, the defendant shall submit to HIV testing as ordered in APPENDIX G.

4.7 (a) [ ] COMNNNTTY CUSTODY for qualifying crimes committed before 7-1-2004, is ordered for
j ]one year {for a drug offense, assault 2, assault of a ckild2, or any crm~e against a person where there is.a
f nding that defendant or an accomplice was armed. with a deadly weapon); j ] 18 months (for any vehicular
hon7iaide or for a vehicular assault by being under tha mttuence or by operation. of a vehicle in a realcless
manner); [ J two years (for a sezaous violent offense).

(b) j ~ CONIlVLUNITY GIISTODY for any SEX OF'F'ENSE commitEed after 6-5-96 bat before 7-1-2000,
is ordered for aperiod of 3b months.

Rev. 08/09
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{c) OMML31yITY CUSTODY -for qualifying crimes committed after 6-30-2400 is ordezed for the

vllowing established range ar term:
Sect Offense, RCVJ 9.94A.030 - 36 months--when not sentenced under RCW 9.94A.507

~~inus Violent Offense, RCW 9.94A.~30 - 36 months
[ J If crime committed pzior to 8-1-09, a range of 24 to 36 months.

[ ]Violent Offense, RCW 9.94A.030 -18 months
[ ]Crime Against Person, RCW 9.94A.411 or Felony Vio}a~ion of RCW 69.50/52 - i2 months

[ ] If crime committed prioz tq 8-i-09, a range of 9 to 12 months.

Sanctions and punishments for nou compliance will be imposed by the Depar~ent of Corrections or the courk

[XjAPFENDIX H for Community Custody conditions is attached and incorporated herein.

[ ]APPENDIR J for ssx offender registration is attached and incorporated herein.

4.8 [ ] WORK ETffiC C~NII'; The court finds that the defendant is eligible for wor3c atiuc camp, is likely to

qualify under RCW 9.94A.690 and recommends that flxe defendant serve the sentence at a wozk ethic snap.

Upon successful com~letian of this pro~am, the defendant shall be released to community custody for any

remaining time of total confinement., subject to the condifious set nut in Appendilc H.

4.9 j ] ARN~D C.RIl14E COMPLIANCE, RCW 9.94A.475,.480. The State's glen/sentencing agreement is

j ]attached [ ]as follows:

'the defendant shall report to an assigned Cam~mun~iy Corrections Officer upon release from confuiement for

monitoring of the remaining terms of this sentence.

D~~: ~~lzftr

'resented

Print Name: ~

Appzoved as to

..
wsBa #

Rev. 48/09
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%~~`

RIGHT HAND DEFENDANT'S S2GNATURE:
FTNGERPRZN~'S 0~' : DEFEND.AI~.C' S ADDRESS : ~;~ .~ .

7

FELTX VINCENT SITTHIVONG

DATED : 1 ~.. ~Z •Ll ATTESTED B BABA MINER,
UPE T CO T CLERK

BY:
JC7DG ING COUNTY SUPERIOR C~UR.T DEPUTY CLERK if

~/

CERTIFICATE OFFENDER IDENTIFICATION

I,
CLERK Off' THIS COURT, CERTIFY 'I'H7~.T
THE ABOVE I~ A TRUE COPY OF THE
JUDGEMENT Z~ND SENTENCE'IN THIS
ACTION ON RECORD IN MY OFFICE.
DATED:

BY:
DEPUTY CLERK

S.I.D. NO. WA2I.398Z01

DQB : JL7NE 19 , Z ~ 8 5

SEX: M

RACE: A
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SUPERIOR COURT OF VVASFiINGTON FOR KING CQUNT'Y '

STATE OF WASHINGTON, )

Plaiu~ ) No. IO-C-04298-5 SEA

vs. ) JUDGMENT AND SENT'~NCE
{FELONS -APPENDIX A

FELIX VINCENfi 5ITTF~IVONG } ,ADDITIONAL CURRENT OFFENSES

Defendant, )

2.1 'The defendant is aiso convicted of these additional current offenses:

Count No: VI Crime: UNT~AVJFUL POSSESSION OF A FIREARM IN THE
SECOND DEGKE~

RCW 9.41.040l2~(allil GYime Code Od532
Date Of Crime 06/06/2010 lncidentNo.

Date: ~~"1 ~` ~~
ND G COUNTY UPERIOR COURT

AT'PENDTX A
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SUPEI2TOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHL~TGTC~N, )

Plaintiff, ) No: 10-C-04298-5 SEA

ys, ) Ji7DGMENT AND SENTENCE,
{FELONS - APPENDIX B,

FELIX VINCENT SITTHTVONG } CRIM~tAL HISTORY

Defendant, )

2.2 The defendant ~Cas the foliovf'ing criminal history used in calculating the offender score (X2CW
994A.525~;

Sentencing Adult or Cause
Crinne Date Juv. Crime Number Location
FIREARM POSSESSIONUNL-2 OSI30t2008 ADULT 081033275 KING CC}
RESIDENTIAL BURGLARY 09/12CL002 JL7VENILE Q28~22938 KING CO
THEP'F-1 09/II/2002 JWENILE 028022938 KING CO

TAKING VEHICLE W1~ PERMISSION 09/IIJ2002 3UVENII,E 028022938 KIl~G CO

[ ]The following prior convictions wets counted as one offanse in determining the offender score (RCW
9.94A.525(~):

Date: ~I~~j'f ~f

Appendix B—Rev. 09!42
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SUPERIOR COY7RT OF WASHIl~TGTON FOR KING COUNTY

STATE OF WASHINGTON,
}

p]a3nti~$, } Na. 10-C-04298-5 SEA

vs. ) APPENDIX G
ORDER FOR BIOLOGICAL TES'T`ING

P'ELIX VINCENT SITTFIIVONG ) AND COUNSELING

Defendant, )
}

(1) DNA IDENT`II+'ICATION (RCW 43.43.754}:

The Court orders the defendant to cooperate with the King County Department of.A.dult

Detention, King County Sheriff s Office, and/or the State Department of Corrections in

providing a biological sample for DNA identification anatysis. The defendant, if aut of

custody, shall promptly call the King County Jail at 296-1226 betv✓een 8:00 a.,m.. and 1:00
p.m., to make aarangeruer~ts for the test to be conducted within 15 days.

(~) Q HN TESTING AND C~UNSELTNG (RCW 70.24.340):

(Required foz defendant convicted of sexual offense, drug offense associated wzth tt~e
use of hypodempianeedles, or prostitution re]ated offense.)

The Court orders i~he defendant contact tlae Seattle-King County Health Department
and participate inhuman immunodeficiency virus {HNC testing and counseling in
accordance with Chapter 70.24 RCW. Tlie defendant, if out o£ custody, shall promptly
tali Seattle-King County Health Department at 2b5-783 7 to viake arrangements for the

test to be conducted v✓ithin 30 days.

If (2) is checked, two indapendent biological samples shalt betaken.

Date: ~~' ~'t tl
J[JD E; King County S~zperior Court

APPENDIX G Rev. b9102
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SUPERIOR COURT 4F WASHINGTON FOR KING COUNTY

srA~ o~ wasxu3c-~rarr, >

P7aint~ ) No. IO-C-44298-5 SEA

vs. ) NDGMENT AND SENTENCE
APPENDIX H

FELIX VINCENT SITTHIVONG ) COI~~VIi.3.NTTY CUSTODY

Defendant, )

The Defendai2#shall comply with the following conditions of community custody, effective as of the date of
sentencing unless otherwise ordered by the court.

1) Report to and be available for contactwith the assigned community corrections officer as directed;
2) Work at Department of Correckions-approved education, employment, and/or community resiitufion;
3) Not possess or consume con~oIIed substances except pursuaat to lawfully issued prescriptions;
4) Pay supervision fees as determined by the Department of Cozrections;
5) Receive prior approval for living arrangements and residence location; and
b} Not own, vse, or possess a firearm or ammunition. (RCW 9.94A.70~
7) Notify connmunity corrections officer of any change in address or employment;
8} Upan request of the Department of Carreations, notify the Department of court ordered treatment,
9} Remain within geographic boundaries, as set forth in writing by the Department of Corrections officer oz as set

forth with SODA order.

[ ]The defendant sha11 not consume any alcoJaol.
[C~ Defendant shall hive no contact with: $rl~t e~

[ ~ Defendant shall remain [ ] wittizu j ]outside of a specified geographical bounc#ary, to wit:

[ ]The defendant shall participate in the following crime-related trea~eut or counseling servzces:

[ ] 'i'he defendant shall comply with the following crimesrelated prohibitions:

~ ~

[I

Other conditions maybe imposed by the covert or Department during community custody.

Community Custody shaII begin upon completion of the #erm(s} of confinement imposed herein, or at tl~e tune of
sentencing if no term of confinement is ordered. xhe defendant shall remain under the supervision of the
Department o£ Corrections and follow eaplici~(y the instructions and conditions established by that agency. The
Department may require t3ie defendant to perform affirmative acts deemed appropriate to monitor compliance with
the conditions and may issue warrants and/or detain defendants who violate a condition.

Date: { ~~'! j~ ~/'1.~~~

APPENDIX H - 8/09
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SUPERIOR COURT QF WASHINGTON FORKING COUNTY

'THE STATE QF WASHINGTON, )
Plaintiff, }

v. } No. lfl-G04298-5 SEA
}

PELIX VINCENT SITTHIVONG, ) SECOND AMENDED INFORMATION
}

}
Defendant. ~

C4L1NT I

I, Daniel T. Sattezberg, Pzosecuting Attorney for King County in the name and by the

authority of the State off' Washington, do accuse FES~IX VINCENT SI'~THZVONG of the crone

of Murder in the first Degree, committed as follows:

That the defendant FELIX VINCENT SITTk~1VONG in Ding County, Washington, on orin

about rune b, 2010, with premeditated intent to cause the death Qf ana~her person, did cause the

death of Thearra Steve Kok, a human. being, who died on ar about June 6, 2010;

Contrary to RCW 9A.32A34~1}(a}, and against the peace and dignity of the State o£

Washinb an.

And 1, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by

the auth~rzty o#'the State of Washington #'urther do accuse the defendant FELIX VJNCENT

SITTHIVONG at said time of being armed with a 9mm semi.-auton~atic handgun, a fixearm as

defined in RCW 9.41.010, under the authority of RCW 9.94A.533(3).

COU~T'T II

And I, T~aniel T. Satterberg, Prosecut-~ng Attorney aforesaid further do a~czzse FELIX

VII~TGENT SITTI~IVONG of the crime of Assault in the First Degree, a crime of the same or

similar character and based on the same conduct as another crime charged herein, which crimes

Daniel T. Satterberg, Prosecuting A orney
W554 Icing County Courthouse ,-.~. _
S16 ThirdAvenue ~-'''~.~=~
Beattie, Washington 98 i D4
(206) 296-90DQ, FAX {20~ 296-Q955

s~co~ ~~~ED zrr~o~~oN - ~
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were part a~ a common scheme or plan and which crimes ~vere so closely connected in respect to

time, place and occasion ghat it would be difficult to separate proof of one charge from pzoaf of

the other, committed as follo~vvs:

That Che defendant FELIX VINCENT SITTHTVONG in Ong County, Washington, on or

about June 6, 2010, with intend to zn~lict great boclily harm, did assault Phillip Thomas wi#h a

f rearm and force and paeans likely ~a produce meat bodily harm or death, to-wit: a 9mm sezni-

automatic handgun;

~Canixary to RCW 9A,.3d.01 i (1)(a), and against the peace and dignity of the State of

Washington. .

And Y, Daniel T. Satterberg, Prasecutirzg attorney far King County iu the name and by

the authority of the Sate of Washington further do accuse the defendant FELiX VINCENT

SIT'~T~IVONG at said time of being armed with a 9mm semi-automatic iaandgun, a fizearm as

defined in RCW 9.41.OI0, under the authority of RCW 9.94A.533(3).

COUNTTII

And I, Daniel T. Satterberg, Prosecuting Attorney aforesaid further do accuse FEI:,IX

VINCENT SIT'THNONG of the crone of ~.ttempfed Murder zm the First Aegree, a crime of

the same or similar character and based on the same conduct as ariather crime charged herein,

which crzmes were part of a common scheme oz p~azz and which czimes were sa closely

connected in respect to tim~,e, place and occasion that it would be difficult to separate proof of one

charge from groaf o~'the other, committed as follows:

That the defendant FELIX VINCENT SITTHNONG in King County, Washington, on or

about rune 6, 2410, with premeditated intent to cause the deafh of ano~er person, did attempt to

cause #xze death of Landon Nguyen, a human being; attempt as used i1~ the above charge means

that the defendant committed an act which was a substantial step towazds the commission of the

above described crizzze with the znt ~o commit ~khat cz~ime;

Contrary to RCW 9A.28.020 and RC;W 9A32.030{1)(a), and against the peace and

dignity of the State of Washington.

And I, Dazuel T. Satterberg, Prosecuting Attorney for King Co~rniy in the name and by

the authority of the State of Was3~irzgton further do accuse the defendant FE~A ~TNCENT

SITTHIVONG- at -said time of being azmed with a 9mm handgun, a fizearm as defined 'n RCW

9.41.010, under the authority ofRCW 9.94A.533(3).

COUNT N

And I, Daniel T. Satterberg, Prosecuting Attorney aforesaid further do accuse FELIX
VITTCENT SITTHIVQNG of the czime of Attempted Murder in tie First Dew ee, a crime of

the same or similar character and based on the same conduct as another crinne charged herein,

Daniel T. Satterberg, Pt~osecuting Attorney

SECOND AMENDED INFORMATION - 2
W554 KingCounry Courthouse
516 Third Avenue
Seattla, Washing on 98104
(206) 296-9000, FAX {20~ 296-955
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which primes were part of a common scheme or plan and which crimes were so closely

connected in respect to tizx~e, place and occasion. that it would be difficult to separate proof of one

charge from proof of the other, committed as follows;

That the defendant FELIX VINCENT SITTHNONG in S~.ing County, Washington, on or

about June 6, 2010, with premeditated intent to cause tl~e death off' another person, did attempt to

cause the death of Yousouf Ahmach, a human being; attempt.as used in the above charge means

that the defendant committed an act which was a substantial step towards the coznrnission of the

above described crime with the intent to commit that crime;

Cozatrary to RCW 9A.28.020 and RC~J 9A32.d30(l.)(a), and against the peace and

dignity of the State of'~Vashington,

end I, Daniel T. Satterbezg, Prosecuting Attorney for Kiri.g County in the name and by

Abe authority of the State of Washington further do accuse the defendant FELTX VTNCEi~TT

SITTHNONG at said time of being armed wzth a 9znm semi-automatic .handgun, a fixearm as

defined in RCN 9.4I.010, under the authority of RCW 9.94A.533(3).

cover v

And I, Daniel T. Satterberg, Prosecuting Attorney aforesaid further do accuse FELIX

VINCENT SITT~IIV4NG of the crime of Murder in the First Aegree, a crime of the same ar

similar character and based on fhe same conduct as another crime charged herein, wkuch crimes

were part of a connmon scheme' or plan anii which cr#mes weze so closely connected in zespect to

time, place and oecasiorz that it would be cliff cult to separate proof of one charge from proof of

the other, committed as follows:

That the defendant FELIX VINCENT SITTHIVONCr in King County, Washington, an or

about June b, 2010, under circumstances manifesting an extreme indifference to I~wnan Ii#'e,' did

engage in conduct which czeated a grave risk of death, thereby causing the. death of Thearra

Steve Sok, a human being, who died on or about June 5, 2010;

Contrary to RCW 9A32.030(1)(b), and against tl~e peace and dignity of the State of

Washington.

And Z, Daniel T. Satterberg, Prosecuting Attorney for King County in f1~e name az~d by

the authority of the State of Washington further do accusa the defendant FELIX VINCENT

SIT'xHIVONG at said time of being armed with a 9xnm semi-automatic handgun, a fireazm as

defined in RCVS J.41.OJ 0, under the autlioriiy of RCW 9.94A.533(3).

eovrrr vz

And I, Daniel T. Satterberg, Prosecuting Attorney aforesaid further do accuse FELTX

VINCENT SITTHIV4NG o~the crime of Unlawful Possession o~ a Firearm in the Second

Degree, a czime of the same or similar character az~d based on the same conduct as anothez crime

Daniel T. Satterberg, Prosecuring Attorney
WS54 KingCovniy CouRhouse
516 Third Avenue
Seatkie,Washmgton9S1Q4
(206} 296-96D0, FAX (2Q~ 296-0955

SECOND A~✓IENUED INFORMATION - 3
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ci~arged herein, which crimes were part of a common scheme ar plan and which cz~mes were so
closely connected in respect to time, place and occasion that it would be difficult to separate
pzoaf of one charge from proof of the other, commit#ed as faliaws:

That the defendant HELIX VINCENT SITTHIVONG in King County, Washington, on or
about June 6, 2010, previously ~.ving been convicted-in King County Superior Court of
UnlawFul Possession of a Firearm in the Second De~ee, a felony, knowingly did own, have in
his possession, ar have in his control, a 9mm semi-automatic handgun, a firearm as de~Zned in
Rcw 9.41:00;

Contrary to RCW 9.4I.040(2}(a)(i), and against the peace and dignity of the State of
Washington.

DANIEL T. SATTERBERG
Prosecuting A~,rney

Jr., WSB~A #29445
~secutin,~ Attorney

baniel T. Satterberg, Prosecuting Attorney
W554 King County Courthouse
516 Third Avenue
SeaEtle, Washia~ton 95I{t4
(206) 29 9060, FAX (20~ 296-x955

SECOND ~.N~~'NDED 1NF'{3RIvI~TIO~t - 4
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NOTE: UNPUBLISHED OPINION, SEE WA

R GEN GR 14.1

Court of Appeals of Washington,

Division i.

STATE of Washington, Respondent,
v.

Fels Vincent SITTHNONG, Appellant.

No. 68030—~—I. ~ June Y~, 2013-

Appeal from King County Superior Court;

Honorable Jean Z. Judicial Officer Rietschel.

Attorneys and Law Firms

Nielsen, Broman Koch, PLLC, Attorney at

Law, Christopher Gibson, Nielsen, Broman &

Koch, PLLC, Seattle, WA, for Appellant.

Prosecuting Atty King County, King Co Pros/

App Unit Supervisor, Donna Lvnn Wise,

Attorney at Law, Seattle, WA, for Respondent.

UNPUBLISHED

COX, J.

*1 Felix Sitthivong appeals his judgment and

sentence, claiming that the trial court abused its

discretion when it refused to instruct the jury

on the lesser-included instruction of first degree

manslaughter. Sitthivong also argues that he

received ineffective assistance of counsel at

trial because his attorney failed to. request a

self defense instruction for the charge of first

degree assault. In his Statement of Additional

Grounds for Review, Sitthivong contends that

the trial court abused its discretion and violated

his Sixth Amendment right to confrontation

when it ruled that a 911 tape recording relevant

to this case was inadmissible. We affirm.

On a Saturday night in 2010, Sitthivong was

in the Belltown neighborhood with six friends.

They visited several bars during the course of

the night. At one of these bars in Belltown,

Sitthivong argued with another group of men.

Around 1:30 a.m., Sitthivong's group headed

towards V—Bar, alate-night establishment in

Belltown. Sitthivong testified that as they drove

past V—Bar to park, he saw the same group

of individuals with whom he had previously

argued. Sitthivong testified that he made eye

contact with these individuals and believed

they recognized him. No other witness reported

that they saw this group, or that any individuals

in front of V Bar were those with whom

Sitthivong had argued earlier that night.

At some point during the drive to V Bar,

Sitthivong took a gun from another individual

in the car. He then put it in his waistband.

Sitthivong testified that he did this because he

felt afraid of the individuals in front of V Bar.

Once they parked in a lot close to V Bar,

Sitthivong and his ,friends got out of the

car. Steve Sok, Phillip Nguyen, and Yousouf

Alunach, who had spent the earlier part of the

night in Pioneer Square, not Belltown, were

standing on the sidewalk near V Bar.

At trial, there was conflicting testimony
about the interaction between Sitthivong, Sok,

Nguyen, and Atullach. Sitthivong claims Sok

and Nguyen confronted him and then hlrned

k < <4 _. ':J L:, t~ 'P_ ,:.)C.~ . "`~:€~_.,..~.. G~~F.:, .... E? r# ,....r +.I.S. 4~`,i.._, ,.~?~ ... t. _. ,~_



State v. Sitthivung, Nat Reported in P.3d (2013}

175 Wash.App. 1021

and started walking back to V-bar with

Ahmach. Sitthivong testified he then saw Sok

and Nguyen turn around and point guns at him.

All other witnesses testified that Sok, Nguyen,

and Sitthivong argued outside V-bar but that

they had not seen Nguyen or Sok with guns.

All agree that Sitthivong pulled out a gun and

started shooting.

Sitthivong fired eight shots into a crowded

street. Sok was killed and Phillip Thomas, a

bystander, was shot in the stomach. Another

individual who lived across the street from the

V Bar, recorded a video of the shooting from

his apartment and also called 911 after the

incident.

By amended information, ..the State charged

Sitthivong with first degree premeditated

murder of Sok (count I) and, in the alternative,

first degree murder by extreme indifference

for Sok's death (count V). The State also

charged Sitthivong with first degree assault of

Thomas, the innocent bystander, (count I~ and

two counts of first degree attempted murder

of Aluuach and Nguyen (count III and N).

All charges carried firearm allegations. Finally,

the State charged Sitthivong with unlawful

possession of a firearm in the second degree, a

charge for which Sitthivong agreed to a bench

trial.

*2 After a lengthy jury trial, the trial court

provided instructions to the jury regarding

Sitthivong's justifiable homicide self defense

as to all five counts. It also provided a

lesser included offense inshuction for count I

(premeditated first degree murder), instructing

the jury on second degree murder and first

degree manslaughter. The trial court denied

Sitthivong's request to instruct the jury on

the lesser included offense of first degree

manslaughter for count V (first degree murder

by extreme indifference).

A jury convicted Sitthivong of count V (first

degree murder by extreme indifference), counts

III and N (two counts. of second degree

attempted murder), and count II (first degree

assault). The jury also convicted him of

the lesser included. offense of second degree

intentional murder for count I. Finally, they

found these crimes were committed while

Sitthivong was armed with a firearm.

The trial court found Sitthivong guilty of the

firearm possession charge in the bench trial to

which he agreed.

The trial court sentenced Sitthivong to standard

range sentences for all counts and vacated the

second degree murder conviction on double

jeopardy grounds.

Sitthivong appeals:

LESSER INCLUDED INSTRUCTION

Sitthivong argues that the trial court abused

its discretion when it denied his request for a

lesser included first degree manslaughter jury

instruction on count V, first degree murder of

Sok by extreme indifference. We disagree.

The right to instruct the jury on a lesser

included offense is a statutory right. l Under

the test enunciated by the supreme court in

State v. YYorkman, a defendant is entitled to

a lesser included offense instruction "if two

.._..- C ~~^s~, c~ L.t ̀[ :` i ;"~''`.,:ilnSitC; z~~:_ic.. S. ~'i?k~ :~'ciitl`? ~:3 ti ~ c~.[F i.~•~.' 4~..~.J. ~ ~i%c:"i i['~"i? ',":~ `~''F~Cir~i.~~...
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conditions are met." ~ First, under the legal

prong of the test, each element of the lesser

offense must be a necessary element of the

charged offense.3 Second, under the factual

prong, "the evidence must support an inference

that the lesser crime was committed." 4 "[T]he

factual test includes a requirement that there

be a factual showing more particularized

than that required for other jury instructions.

Specifically, ... the evidence must raise an

inference that only the lesser included/inferior

degree offense was committed to the exclusion

of the charged offense." 5

1 State v Bowerman 115 Wn.2d 794. 805. 802 P.2d 116

1990 ; RCW 10.61.003, 10.61.006.

2 90 Wn 2d 443 447, 584 P.2d 382 f 1978).

3 State v Sublett 176 Wn.2d 58, 83, 292 Pad 715 (20121.

4 Id

5 State v Fernandez-Medina 141 Wn.2d 448.455, 6 P.3d

1150 (2000 (some emphasis added).

An appellate court views the evidence that

purports to support a requested instruction in

the light most favorable to the party who

requested the instruction at trial. 6

6 Id. at 455-56.

This court' reviews de novo the legal prong

of a request for a jury instruction on a lesser

included offense. ~ Where a trial court's refusal

to give instructions is based on the facts of .

the case, an appellate court reviews this factual

determination for abuse of discretion. g

g Id.; State v Hunter 152 Wn A~ 30 43 216 Pad 421

2009 (citing State v Luckv 128 Wn 2d 727 731 912

P.2d 483 f 19961, overruled on other grounds by State v.

Berlin 133 Wn 2d 541 547-49 947 P.2d 700 (.19971).

Here, the legal prong of the' Workman test

is satisfied. "The elements of first degree

manslaughter axe necessarily included in first

degree murder by extreme indifference...." 9

9 State v Pettus 89 Wn App 688 700 951 P.2d 284

1998 .

*3 Thus, the only question is whether the

trial court abused its discretion in deciding

that the factual prong was not satisfied.

Specifically, did the evidence raise an inference

that Sitthivong only committed first degree

manslaughter, not first degree murder by

extreme indifference?

Under RCW 9A.32.060, first degree

manslaughter requires proof that the defendant

recklessly caused the death of another. 
to ~

contrast under RCW 9A.32.030(11(bl, first

degree murder by extreme indifferencerequires

proof that the defendant "acted (1) with

extreme indifference, an aggravated forth of

recklessness, which (2) created a grave risk of

death to others, and (3) caused the death of a

person." 11 There is no dispute here that the

firing of shots created a grave risk of death to

others and that the shots caused the death of

Sok.Thus, the question is whether Sitthivong

can point to any evidence in this record that

shows his acts were merely reckless. l~

1 ~ RCW 9A32.060(11(al.

7 State v LaPlant 157 Wn.App. 685, 687, 239 P.3d 366 11 State v Pasirana 94 Wn.App. 463, 470. 972 P.2d 557

2010 (citing State v Walker• 136 Wn2d 767.772, 966 1999 .

P.2d 883 (1998)).
12. Id. at47i.
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Two opinions addressing the question of

whether a lesser included instntction was

warranted are instructive: State v. Pastrana 
13

and State v. Pettus. 14 In both of these cases,

the defendant was charged with first degree

murder by extreme indifference.ls Division

Two of this court held in both cases that

the factual prong of the Wo~~kman test was

not satisfied. 16 Thus, neither defendant was

entitled to a lesser included instruction on first

degree manslaughter. l~

13 94 Wn.App. 463, 972 P.2d 55719991.

14 g9 Wn.App. 688, 951 P.2d 284 (1998.

15 d. at 691 • Pastrana. 94 Wn.App. at 467.

16 pastrana. 94 Wn.App, at 471-72; Pettus. 89 Wn.A~p: at

goo.

17 Ia

In Pettus, the defendant was convicted of first

degree murder by extreme indifference after

driving alongside the car of his victim and

firing at it. l g "The first shot hit the [victim's

car] in front of the rear tire. The second shot

hit [the victim] in the left arm and penetrated

his chest. Two other shots passed nearby ar

through the windshield and exited through the

plastic rear window." 19 The court concluded

that:

1 g Pettus. 89 Wn.App. at 691-92.

19 Ia. at 692.

[t]he evidence of the force of a .357

magnum, the time of day, the residential

neighborhood, and Pettus's admitted

inability to control the deadly weapon,

particularly from a moving vehicle, does not

support an inference that Pettus's conduct

presented a substantial risk of some wrongful

act instead of a "grave risk of death." ~ 20 ~

20 Id. at 700.

In Past~~ana, the defendant was driving on the

interstate when another car cut in front of

him. 21

21 Pastrana. 94 Wn.A~p. at 469.

Pastrana retrieved a gun from behind the

seat[,] ... rolled down the passenger window

and fired one shot out the window, directly

in front of [the passenger's] face.

After he fired the gun, [the passenger]

asked Pastrana what he was thinking.

Pastrana replied that he was aiming for a

tire. [The passenger] mentioned that "it's

kind of hard to be aiming. at anything v~hen

you are going down the freeway that fast."

[ 22 l

2? za.

Division Two then held that "indiscriminately

shooting a gun from a moving vehicle is

precisely the type of conduct proscribed by

RCW 9A.32.030(11(bl." 23

23 zd at4~1.

*4 Here, 'as ~ -in Pastrana and Pettus,

Sitthivong's actions demonstrated not mere

recklessness regarding human life but

extreme ,indifference, an aggravated form

of recklessness. He fired eight shots

indiscriminately into a crowded street. He

testified that he "wasn't really aiming. I was just

—I just pointed and I shot and I just wanted

~~ •SM ~ ~'~? i ~ t ,.~.,iilnza~~ * ̀ ~4..i ~.S. I~» G~CiiT"< i~ wr;." ="tom: l̀.#.v. ~ 1 ~;!'€~ E1'~~i i i`r?t'~S.
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to get the heck out of there...." When asked

whether his eyes were open or closed when he

fired, Sitthivong stated that they were a "[1]ittle

bit of both." And Sitthivong himself agreed that

"there were a lot of people out there that night ...

on the street." This conduct, when measured

against Pettus and Pastrana, shows that the

trial court was well within its discretion to deny

the requested instruction.

Sitthivong argues that because the court

instructed on his theory of self defense as

to count V, he was also entitled to a lesser

included instruction as to that count. He relies

principally on State v. Schaffer. 24 That case is

distinguishable. .

24 135 Wn.2d 355, 957 P.2d 214 (1998).

Tn Schaffer, the supreme court held that the trial

court erred when it failed to instruct the jury

on the lesser included offense of first degree

manslaughter. 25 There, Schaffer argued with

another patron of a nightclub, John Magee. 
26

According to the supreme court's opinion:

25 Id. at 358.

26 Id. at 357.

When they left the club, Schaffer approached

Magee, who shookhis fist, swore at Schaffer,

and threatened to kill him. When Magee

moved his arm toward his back, Schaffer

thought he was reaching for a gun. Schaffer

drew his own gun and fired several shots.

Two bullets struck Magee in the back and

three in the legs. One bullet' struck ... a

passerby in the foot. Magee died at the scene.

He was not armed. ~ ~~ ~

27 rd

Schaffer was charged with first degree

premeditated murder. ~g He argued self defense

and requested a lesser included instruction as

to first degree manslaughter. 29 The supreme

court held that the trial court abused its

discretion by declining to give the lesser

included instruction. 30 It reasoned that "a

defendant who reasonably believes he is in

imminent danger and needs to act in self-

defense, `but recklessly or negligently used

more force than was necessary to repel

the attack,' is entitled to an instruction on

manslaughter." 31

28 ra.

29 ra.

30 Id at 358.

31 Id. at 358 (quoting State v. Jones. 95 Wn.2d 616, 623,

628 P.2d 472 (19810.

Despite the seemingly broad language on

which Sitthivong relies, Schaffer does not

support the argued proposition here: that a self-

defensetheory always entitles one to the giving

of a lesser included instruction. This is not

a case of recklessness or negligence in the

use of force. Rather, it is a case of extreme

indifference to the consequences to human life

e~ibited by firing repeatedly into a crowded

area. The trial court properly exercised its

discretion in denying the requested instruction.

Schaffer does not command a different result.

INEFFECTIVE

ASSISTANCE OF COUNSEL
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Sitthivong argues that his attorney's decision

not to demand a self defense instruction as to

the first degree assault charge deprived him of

his right to effective assistance of counsel. We

disagree.

~5 To prevail on a claim of ineffective

assistance of counsel, a defendant must show
that his counsel's perFormance fell below

an objective standard of reasonableness and

that the deficient performance prejudiced his

trial. 32 The reasonableness inquiry presumes

effective representation and requires the

defendant to show the absence of legitimate

strategic or tactical reasons for the challenged

conduct. 33 Failure on either prong defeats a

claim of ineffective assistance of counsel, 34

32 Strickland v. Washington. 466 U.S. 668, 687, 104 S.Ct.

2052. 80 L.Ed2d 674 (1984; State v. McFarland. 127

Wn.2d 322.334-35, 899 P2d 1251 (1995.

33 McFarland. 127 Wn.2d at 336.

34 Strickland. 466 U.S. at 697: State v. Foster. 140 Wn.Aop.

266.273. 166 Pad 726 (,2007 .

Here, Sitthivong claims his counsel's

performance was not objectively reasonable

because, though charged with first degree
assault, the court only instructed the jury as

to justifiable homicide, not self defense as

to assault. This decision was not objectively

unreasonable.

Sitthivong's theory of self defense was that

he used lawful self defense in shooting at

Sok, Ahiilach, and Nguyen. The evidence

clearly indicated that the only reason for

Thomas's injuries was a result of the shots

fired by Sitthivong's at Sok, Aluuach, and
Nguyen. Sitthivong had no alternative theory

of self defense for the assault of Thomas. Nor

was there evidence to support such a theory.

Sitthivong could only argue that, if the use

of force as to Sok, Ahinach, and Nguyen was

lawful, it was also lawful as to Thomas.

The jury was provided with the justifiable

homicide self defense instruction, which

mirrors WPIC 16.02. This instruction requires
that the slayer reasonably believe that the

person slain intended to commit a felony or
to inflict death or great personal injury. The

instruction reads as follows:

It is a defense to the charges in Counts
One tfirough Five that the homicide was

justifiable as defined in this instruction.

Homicide is justifiable when committed in

the lawful defense of the slayer when:

(1) the slayer reasonably believed that the

person slain or others whom the defendant

reasonably believed were acting in concert

with the person slain intended to commit a

felony or to inflict death or great personal

~J~'~

(2) the slayer reasonably believed that there

was iiiuninent danger of such harm being
accomplished; and

(3) the slayer employed such force and
means as a reasonably prudent person would
use under the same or sunilar conditions
as they reasonably appeared to the slayer,
taking into consideration all the facts and

circumstances as they appeared to him, at the

time of and prior to the incident. ~ 3s ~

35 Clerk's Papers at 94.

3 G ~< ~r. ~'9 e__~ ;✓c:`~~ I~ .t '"~,`".xE?`tSi.~E, ~t,...._~s S, ~~~4 ~~~<I"`I EJ ° (~ =";c
h
s~ ~ ~.~. C ~1~G'["1CeE~r

"~L 
'i?L'`'~"~',_..
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Under this justifiable homicide inst~vction, if

the jury found Sitthivong was justified in using

force in self defense against Sok, Nguyen, and

Alunach, then the force was lawful. In that case,

Sitthivong's conduct towards Thomas also

would have been lawfizl. This was Sitthivong's

theory of defense. His attorney was able to

argue it fully without a separate self defense

instruction on the assault charges. Because the

only intent that Sitthivong had was directed at

Sok, Ahinach; and Nguyen, his self defense

had to be related to this intent as well. Thus,

Sitthivong's attorney's performance was not

deficient.

~6 Sitthivong argues that "where self

defense is asserted against both homicide

and non-homicide offenses, the jury should

have received Washington Pattern Jury

Instructions (WPIC)16:02 ... and WPIC 17.02"

instructions. 36 WPIC 17.02 requires that the

defendant "reasonably believes that he is about

to be injured." 37 To support his argument,

Sitthivong relies on State v. Cowen. 38

36 Brief of Appellant at 19.

3~ WASHINGTON PRACTICE: WASHINGTON

PATTERN J[TRY INSTRUCTIONS: CRIMINAL

17.02, at 253 (3d ed. 2008) (WPIC).

3 g 87 Wn.A~p. 45, 939 P.2d 1249 (1997).

In Cowen, this court concluded that the

justifiable homicide self defense instruction

was properly given, rather than the lesser

instruction, in a charge of attempted murder. 
39

The court noted the difference between these

two instructions:

39 Id. at 53.

The distinction between the two instructions,

WPIC 16A2 and WPIC 17.02, is in the

degree of harm that the defendant must

perceive. Under WPIC 16.02, the defendant

must have `reasonably believed that the

victim intended to inflict death or great

personal injury to justify homicide. By

contrast, under WPIC 17 .02, the defendant

need only have reasonably believed that ̀ he

[was] about to be injured to justify acts of

force. ~ 40 ~

40 Id. (some emphasis added) (quoting WPIC 17.02 and

WPIC 16.02).

The Cowen court went on to note that "the.

important issue is the defendant's mental state

in committing the crime, not whether the victim

in fact died." 41

41 Id

Here, the only belief that Sitthivong argued he

had to explain his actions, was that Alunach,

Sok and Nguyen were intending to inflict death

or great personal injury against him. There was

no evidence that Thomas intended anything

toward Sitthivong, nor did Sitthivong argue

that this was the case. In response to the

alleged actions of Alunach, Sok, and Nguyen,

Sitthivong shot at them, accidentally hitting

Thomas. On these facts, under Cowen, only the

justifiable.homicide instruction was warranted.

Counsel's performance was not deficient.

Because Sitthivong's attorney's performance

was not deficient, we need not reach the

prejudice prong of the test.

In sum, Sitthivong has failed in his burden to

show his attorney was ineffective at trial.

~. ~~2% ~ G v ... k ~ ac_: ~~.1.. . .,..._... ..,. _,_ ~..._ is ,. _ ~` 
. y -1 i

...'. 4 ~~. ~.. ~: rr.... _~ . ~~'_Y .~~. 
`T
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STATEMENT OF

ADDITIONAL GROUNDS

Sitthivong submitted a statement of additional

grounds for review in which he argues that the

trial court abused its discretion when it refused

to admit the 911 tape recording of a neighbor,

who witnessed the shooting. Sitthivong also

argues that the trial court violated his Sixth

Amendment right to confrontation when it

failed to admit the 911 tape recording for

impeachment purposes. We disagree with both

arguments.

Sixth Amendment Right to Confrontation

The Confrontation Clause of the Sixth

Amendment provides that "[i]n all criminal

prosecutions, the accused shall enjoy the

right ... to be confronted with the witnesses

against him." 42 An objection based on this

Siixth Amendment right must be made at trial to

preserve the error for appeal. 43

42 U.S. CONST. amend. VI.

43 State v. O'Cain. 169 Wn.A~p. 228.235, 279 Pad 926

aoia .

Here, while Sitthivong's attorney objected to

the court's denial of his request to admit the

911 tape recording for impeachment purposes,

End of Document

he did not base this objection on an alleged

Smith Amendment violation. Thus, Sitthivong's

argument is not preserved for appeal. And there

is no explanation provided why we should

consider. this argument further under RAP

2.5 a .

Excited Utterance

~'7 Sitthivong also argues that the trial court

abused its discretion by failing to admit the

911 tape recording as an excited utterance

exception to the prohibition against hearsay.

We do not reach the merits of this argument.

We note that the 911 tape recording is not a part

of the record. It does not appear that Sitthivong

requested it be made a part of the record on

appeal. We will not review a claim without an

adequate record to do so. Because the record

here is inadequate, we do not reach the merits

of this claim.

We affirm the judgment and sentence.

WE CONCUR: VERELLEN and LAU, JJ.

All Citations

Not Reported in P.3d, .175 Wash.App. 1021,

2013 WL 3091054

u 2015 Thomson Reuters. No claim to original U.S. Go~remment 1lVorks.
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[N THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISlUN

STATE OF WASHINGTON,

Respondent

v.

FEL1X VINCENT SlTTHIVONG,

Appellant.

No. 68030-7-f ~~~~ ~~U~W
J ~~hF1tVGTQ

MANDATE 
~~~'~~lp,J~ ~Q~~T~

L
King County ~~~

Superior Court No. 10-1-04298-5 SEA

THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in and for King

County.

This is to certify that the opinion of the CourE of Appeals of the State of Washington, Division

I, filed on June 17, 2013, became the decision terminating review of this court in fihe above entitled

case on January 'f 5, 20'f4. An order denying a petition for review was entered in the Supreme

Court on December 11, 2093. This case is mandates! to the SupeCior Court from which the appal.

v~ras taken far further proceedings in accordance wifh the attached true copy of the decision.

c: Christopher Gibson
Donna Wise
Hon. Jean Rietsche{1

~{-``y'~ ~' '~ '~r~• ~'~`~~ ~y~'~al~,r , l' c~.a ~; IN TESTIMONY WHEREOF 1 have hereunto set m~/ hand andf

~' ~~~ ;y,; ~~°~;~~ affixed the seal of sa' Coutt at Beattie, this 15th day of January

.i'?' rr ,~~;' ~ y~F.~~ ~ 1, , °{
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(N THE CaURT OF APPEALS ~F THE STATE OF WASHINGTON
DIVISION ONE

In the Matter of the ~ )
Pers~naf Restraint af: )

FELIX VINCENT S{TTHIVONG, )

Petitioner.

No, 72376-6-1

ORDER OF D15MISSAL

Felix Sitthivong challenges his convictions in King County Superior Court No'. 10-1-

04298-5 SEA. in order to obtain collateral relief by means of a personal restraint

petition, Sitthivong must demonstrate either an error of constitutional magnitude that

gives rise to actual prejudice or a nonconstitutianal error that inherently results in a

"complete miscarriage of justice." In re Pers. Restraint of Cook, 114 Wn.2d 8Q2, 813,

792 P.2d 506 (1990). Bare assertions and conclusory allegations do not warrant relief

in a personal restraint proceeding. in re Pers, Restraint of Rice, 118 Wn,2d 876, 886,

828 P.2d 1086 (1992).

Sitthivong claims the trial court denied him a fair trial by denying his request for 1) a

lesser included instruction on one of his charges, and 2) admission of a 911 tape in#o

evidence. Although he casts his arguments differently here, fihis caur~ reJected these

claims in his direct appeal. See Sfiate v, Sitthivanq, No. 68030-7-I. "A claim rejected an its

merits on direct appeal will not be reconsic4ered in a subsequent personal restraint petition

unless the petitioner shows that the ends of justice would be served thereby." !n re Pers,

Restraint of Jeffries, 114 Wn.2d 485, 487, 789 P.2d~731 (199Q).~ Nor may a~petitioner

simply revise a previously rejected argument by alleging different facts or by asserting

different legal theories. In re Pers. Restraint of Lord, 123 Wn.2d 296, 329, 868 P.2d 835



No. 72376-6-112

(1994). Sit~hivong fails to argue or demonstrate that the ends of justice require reiitigation

of these claims.

Now, therefore, it is hereby

ORDERED that the personal restraint petition is dismissed under RAP 16.11(b).

Done this Z~~ day of - _, 2014.

c Ong G i f Judge

r"+
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~G C~~Y ~~

By KC PAQ/Appeftate Unif at 2:39 pry, Sep .25, .2045

~P~~~
b~U~~fzit~gton St€~fie Supreme Gaur~

~~ o z zo~g~

~~~~fo; R. ~C~r~en~~r~
GP~rk

THE SUPREME CURT OF V~►~AS~~INGT~N
In re-the Personal Restraint of

N0. 90919-9

FELIX VII~tCENT SI'I"I'HIVONG, )
ORDER

Petitioner. )
GA N0.72376-6-7

Department 1 of the Court, composed of Chief Justice Madsen and Justices Johnson,

Fairhurst, Wiggins, axzd Goxdon McCloud, considered this matter at its September 1, 2015,

Motioa Calendar, and unanimously agreedthat the following order be entered,

IT IS ORDERED;

That the Petitioner's Motion for Discretionary Review is granted and the matter rs

remanded to the Cotu•t of Appeals Division O.ue for reconsideration i.n Jight of State v.

He»derson, 182 ViWn.2d 734, 344 P.3d 120' (2015), 
FILED

Sep 0 , 207 5

nd Court o Appe s
DATED at Olympia, Washington flits 2 day of September, 2015, D' sion

For the Court 
State o ington

~t ~ 7 L.G~-CST L.J W i

car ~s7~c~ ~ ,..., ~.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR Kit~tG COUNTY

STA'T'E OF WASHINGTON, }

~'Iaintiff, )

~. } NO. 10-1-U~29S-5 SSA

FELIX SITI~TFVONGS
}

Defendant, }

November ~ , 2011

COURT'S II~TSTRUCTIONS TO TIC JURY

~~~~~~ ~
1't •ms's

dge Jean Rietschel
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No.

Tt is your duty to decide the facts in this ease based . upon

the evidence presented to you during this txiaZ. It also is your

duty to accept the law fxom my instructions, regardless of what

you personally believe the law ~.s or what you personally think it

should be. You must apply the law from my i.nstructians to the

facts that you decide h~.ve been proved and i.n this way decide tkza

case.

Keep in mind tk~.at a charge is only an accusation. The ~zling

of a charge i~s nod evidence fiha~ the charge is txue. Your

decisz.ans as jurors mush be made solely upon the evidence

presented during these proceedings_

The evidence that you are to consider during your

deliberations consists of the testimony that you have heard fxom

witnesses, stipulations and the exhibits that I have admitted

during the ~rz.al. ~~ evidence ̀ was nod admz.tted ox was stricken

from ~.he record, ~hez~. yay. are not ~o consider it in reaching your

verdi.c~ .

Exhibits may have been zriarked by the court clerk at~d given a

number, but they do not go with you ~o the j ury room duriz~.g your

deliberations unless they have been admi.~ted into evidence. The

exhibits .hat have been admitted will be available to you i.n the

j u.ry room .
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Ona of my duties ha.s been to rule on the admzssibi~ity of

evidence. Do nab be concerned during your deliberations about the

xeasons for my rulings on the evidence. If ~ have ruled that any

evidence is inadmissiblef or if I have asked you to disregard any

evidence, then you must not discuss that evidence during your

delibera~Yo~s or conszder it in reaching your verdict. Do nod

speculate whether the evidence would have favored one party ox the

othex.

zn order to decide whether any proposition has been proved,

you must consider all of the evxdenca that I' have admitted ghat

reSates to the proposition. Each party is entitled ~a the benefit

o~ alb of the evidence, whether or not ghat party introduced it.

You are the sole judges of the credibility o~ each witness.

You are also the sole judges of the value or weight ~o be given ~o

the testiman~ of each witness. In considering a witnesses

testimoxiy, you may considez these th3.~gs: the opportunity of the

witness to observe oz know the thinga he or she testifies about;

the abzlit~ of the witness to obsex~re accurately; the qualify o~ a

w~tness~s memory while ~esti~yingf the manner of the witness while

testifying; any personal interest that the witness might have in

the outcome ar the issues; any bias or prejudice that the witness

may have shown; the reasonableness of the witness's statements in.

the cora.text of all of the other evidence; and any other ~aC~ors
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that affect your evaluation or belief o~ a witness ar yays

evaluation of his or her testimony.

_ The lawyers' remarks, statements, and arguments are intended

to help yQu understand 'the evidence and apply the law. Tt is

i.mporta.nt, however., fox you to remember ghat the lawyers

statements are ,not evidence. The evidence is the tes~itrtony and

the e~chibi,ts. The law is contained in my instructions to you.

You must da:s~egard any remark, statement, or ~ argument that is not

supported by the evidence or the law in my ins~ruc~i,ons.

You may have heard objections made by the lawyers during

trzal . Each party has ~kze right to oba ect to questions asked by

anothex lawyers and may have. a duly to do so. These objectior~.s

should nod influence ycsu. Do nod make any assumpti.oz~.s or draw any

c~nclU.sians based on a lawyer's objections.

our sate constztuti.c~n. prohib~.ts a. ~.rial judge fx'om making a

comment an the evidez~ce . It ~vaoul,d be improper for the ~o express,

by words Qr condt~.ct, my persor.~1 opirzi.ob. about ~.he value of

testimony or other evidence. I have not in~entionaZ7.y done this.

Zf it appeared to you that ~ have indicated my personal. opinion in

any way, either duriza.g trial or iz~ giving those instxuction.s, you

mush disregard this entirely.

You have nothing whatever ~to do with any punisYiment ghat may

be imposed in aase of a v~.alati,on. o~ the 1.aw. You may not
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cans~der the fact ghat punishment may follow conviction e~ccept

insofar as it may tend to make you careful.

The order of these instructions has no sigr~.~~icance as to

their xe~ative importance. They are all impor~an~. ~n closing

arguments, the sawyers may pra~erYy discuss specific instructions.

Durzng your del~bera~ions, you must consider the instructions as a

whole.

As 7u~ars, you are af~icers of this court. Yau mush nod set

your emot~ans overcome your rational thought process. You must

reach your decision based on the facts proved fio you and an the

law given ~Q you, not on sympathy, prejudice, or personal

preference. xo assuxe that all parties rece.iva a fair trial, you

must. act i~npaxtia~.ly with an earnest desire to xeach a proper

verdict,
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No,

As jurorsf you have a duty to discuss the case with one

another and to deliberate in an effort to reach a unanimous

verdict. Each of you m~s~ decide the case fog yourself, but only

after you consider the evidence impartially wzth youx fellow

jurors. During your deliberations, you should not hesitate to

reexamine your own views and to change your opi.nioz~ based upon

further zevi.ew of the evidence and these ins~ructxons. You should

not, howevex, surrender .your hariest belied about the value or

significance o~ evidence solely becat~.se of the opinions of your

~el.low juraxs. i~Qr should you change your mixzd just for the

purpose of reaching a verdict.
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«tsTRucT[a~ ~o. ~

The defiendant has entered a plea of nat guilty, Thai plea pis iCs issue every ele
ment

of each crime charged. T1~e S'~ate is the plain'~'~fF and bias the burd
en of pcovi~tg each

element of each crime beyond a reasonable doubt The defendant 
has na burden of

praying ghat a raasanabie dQubf e~s~s,

A defendant is presumed innocent This presumpfifln con~irtues ti~raug
hout the enfire

trim unless during your de[iberatians you fnd i~ has been overcome 
by tl~e evidence

beyond ~ teaso~abla doubt.

~~"'~""'~'""~; ~'ea~arrar~I~c~ui~t~i~e~F~rr--~nrlt~cl~~a-r~a~~=ex~s#s=an
d-m~~-ar~se~f~m>~he=evidence

or Lack of evidence. if is such a doubt as would exist in the mind of a re
asonable person

after ful~ys fairly, and carefully ~onsider~ng a41 of fhe evidence o
~ lack of evidence
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The evidence ~~at has been presented to you rrcay be either

direct or circuEnstantial. The terns «direct evidence" refexs ~o

evidez~.ce that is given by a witness who has directly perceived

sdme~hin.g a~ issue in this case. The term '~ciraumstantiaZ

evidence's refers to evidence from which, based on your COi[liCIOR

sense and exper~.ence, you may' reasonably a.n~ez ~amathirig that is

at issue in tizis case .

The Iaw does r3,ot dis~ingta.ish between direct and

circums~ar~.tia~. evidence i.n terms of their weight or value in

ffinding the facts in this case. One is not necessarily more or

less valuable than the other.



No.

A witness who has special gaining, educafiion, or e~~perience

may be allowed to express an opinion in addition ~o giving

~estimQny as to ~aCts.

You are not, however, requ~,red ~o accept his or her opinion.

'I`o determine the credibility anal weight to be given to this type

of evi,dance, you may considei, among other things, the education,

train.ingr experience, ]rnawledge~ and ability of the witness. You.

may' also consider the reasons given for the opinion anal the

sources of his ox her information, as well as considering the

factors already given ~o you far evaluating the ~estimon~ o~ an'~r

other witness.
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No.

A separate crime is charged in each count. You must decide

each count separately.' Your verdict on one caun~ shaul.d~not

control, your verdict on any a~hex cour~.~ .
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No. 7

A person ~ornmi~s the crime of Murder in the First Degree

when, with a premeditated intent to cause the death of a.nather

person, he causes the death o~ such p~zson or of a third person.
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No. ~

Premeditated means ~haught over be~arehand. When a person,

after any deliberation, forms an intent ~o fake human li~e~ the

killing may follow immediately after the formation o~ the settled

purpose and it will s~.ill be pr~medita~Ced. Premeditation. must

involve more than a moment in. point of time. The law xequires

some time, howe~rer long or short, in which a design to ki~1 is

deliba~ately ~oxmed.
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No . g

To convict the defendant of the crime o~ Murder in the Firs

Degree, as charged in Count One, each of the following elements of

the grime mush b~ proved beyond a reasonable doubt;

(l~ That on o~ about June 6, 201d r the defendant acted with

intend to cause the death of anothex person;

{2} Thai the intent to cause the death was premeditated;

(3) That Thearra Steve Sok died as a result o~ the

defendants acts; and

{4) That any of these acts oCcuzred in the State_ of

Washington.

Tf you find from the evidence that each of these elements has

been proved beyond a reasonab7:e- doubt, then it will be your duty

fio return a verdicfi of guilty as to Count One.

On. the other hand, a~f, after weighing all o~ the evidence

you hatre a reasonable douh~ as ~o any one of these elements, then

it will be your duty to return a verdict of not guil.~y as to Count

One.
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' NO . ~~'

The de~endan~ is charged in Count One with Murder in the

First Degree. Tf, after ~u1.1 and earful delibezatiox~. on this

charge, y~au are nod satisfied beyond a ~easonab~e doubt that the

defendant is guilty, fihen you will cansidex whether the defendant

is guilty o~ the lesser crime of Murder in the Second Degree.

When. a crime has been proved against a person, and there

exists a x~easonab7~e doubt as to which of two or more degx'ees that

person is guilty, he ox she shall be convicted only of the lowest

degzee.
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~o . It

A parson commits the crime of Murder in the Second Degree

when with intend to cause the death of another person but without

premeditat3.on, he causes the death of suci~ person or o~ a third

pex'san .
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N'o. ~~ 
,.

To convict the defendant of the dime o~ P~urder zn the Secand

Degree, each of the ~ollowi.ng elem~~.ts of the crime must be proved

beyond a reasonable_do~bt:

(1) That on or about Jv~ne 6 , 2 010 , the def en.dan.~. acted with

intent to cause the death of ano~hex person.;

(2). That Thearra Steve Sok died as a rasu],t of defendant s

acts; and

(3) That axay of these acts occvxred. in the State o~

Washington.

If you find from the evidence that each o~ these elements has

been pxoved beyond a reasonable doubt, then. i.t will be your duly

to return a verdict of guilty.

On the a~hex ha.~d, if, after weighing all of the evidence,

you have a reasonable doubt as ~o any one o~ these elements, then

it will be your duly to return a verdict a~ nofi guilty.
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INSTRUCTfON NO. '~~

The defendant [s charged in Count 1 wi#h Murder in the Second Degree. ff, .after ftt
il

at~d careft~i deliberation on this charge, you are got satisfied beyond a reasanabf
e doubt

i~at tf~e defendant is guilty, then you will car~sid~r whether the d~fendan# 
is guilty of ttte

lesser crime of Mans4augh~ter in the First Degree.

1Nhen a crime has been proved~agains~ a person, and #dare exists a reasoi~atile

doubt as to wf~ich of fwo or mnre degrees or crimes ghat person is guilty, he or sh
e shat[

be.convicfied only of the lowest degree.of that crime ar fihe [awest crime of the 
crimes, ~r



20791689

1NSTRUGTiON NO. ~Y

A person commits the cr[me of manslaughter in the first degree when he or she

rec~slessty causes tf~e death flf another person unless the killing is jus~fiab~e.
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A person is reckless oC acts recklessly when ~e ar she k
novrs of and disregards a

substan~ia€ risk ghat death may occur and phis disregard is 
a gross deviation from

con~iu~ #hat a reasonable person would exercise [n ate same 
s~fiva~ion.
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INSTRUGTION NO. ~~

To convict fhe defendant of the crime of manslaughter in fhe first degree, each of
 fhe

following e{emet~ts of the crime must be pEaved beyond a r~asortable doubt:

(7} That on ar aboufi June fi, 20'{0, the defiendanf engaged in reckless canduc~

(2) That Sfeve Sok died as a result of defendant's reckless acts; and

(3) That any of these acts occurred in the Stake of Washingfan.

tf you ftnd ~'om tf'te evidence that each of these elemenfs has been proved beyond
 a

reasa[~abie doubt, then i# wiif be your duty to return a verdict of guilt~r. 

—'"~U~—tt~i'~`a , ' , -r~t-rirr~~-ai(-afth~v~d~t~; ~yo~r-h~arre~-a,tea~r3abfe~o~~~=--=-~ ----- --

as ~o any one of fihese elemenfis, then i~ wrili be your duty to refium a verdict of not guilt.
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Tt ~s a defense to the charges in Counts one through Five

that the homicide was justifsable as defined in this instruction.

Homicide is justifiable when committed in the J,awful defense

of the slayer'when:

(1} ti~.e slayer reasonably believed that the person slain or

others whom the defendant reasonably be7,ieved were acting in

concert wifih the person slain intended to Commit a felony or ~o

inflict death or great personal injury f

(2} ~.he slayer reasonably believed that there was imminent

danger of such harm being accomplished; and

(3) the slayer employed such force azzd m~~ans as a reasonably

pruden.~ person would use vnde~ the same oz similar cc~nditxons as

they reasonably appeared to the slayer, taking into consideration

alI the facts a.nd circumstances as they appeared to him at the

time of and pxior to the incident.

`~'he State has the burden of proving be~and a reasonable do-~bt

that the hat~ici.de was not justifiable. If you find that the State

has nod proved the absence of this defense beyond a reasonable

dat~bt, it will be your duty to return a verdict of not guilty.

.~



20791689

i s

INSTRUCTION NO. ~y

Murder, Assault in fhe Firsf Degree, and Assault in the Second Degree are felonies.
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'~Grea~ personal injuzy° means an injuxy that the slayer

reasonably believed, in light of all the facts and circumstances

known at the time, would produce severe pain and suffering if it

were in.~lzcted upon either the slayer or another person.
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INSTRUCT#ON NO. ~~

A person is ent~led ~o act on appearances in dafendi~g himself, i~ ghat person

believes in good faifih and on reasonable grounds ghat he is in aura[ danger of great

personal injury, although i~ a~fierwards might develop fiat the person was mistaken as tQ

_ the ~~ent of ~he•danger:-

Actual danger is not necessary for a homicide to be just"r~ab[a.



INSTRUCTION N4. ~'i

if is (awful fir a person who is in a place where That person has a right t~ be and who

has reasonable grounds far believing fF~at he is being aftacked ~a s~atid Ytis ground and

defend against such aback by the use of fav+~Fui farce, The law does not impose a duty
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A parson commits the crime of Assault in the First Degree

when, with intend ~o i.nflict great bodily harm, he assaults

another with a tireaz-m o~ by any force or means likely ~o produce

great bodily harm or death.
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If a person arts with intent to kill or assault another, but

the act harms a third person, the actor is a3so deemed to have

acted with intent to kill or assault the third person.
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An assauJ.t is azz intentional touching or shooting of another

person, with unlawful force, that is harmful or offensive

regardless o~ whether and ph~ys~.cal injury is done to the person. A

touching ox shooting is offensive it the touching ax shooting

would o~ferxd an ordinary person wha is not unduly sensitive.
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Great bodily harm mans bodily injury that cremes a

probability of dsa~h, ox which causes significant serious

pez-itianen.t disfigurement, ar that causes a significant permanent

loss or impairment of the function o~ any bodily park or organ.
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A "firearm" is a weapon ar device from which a projectile may

be fired by an explas~ve such as gunpowder:
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To convict the defendant of the crime of Assault in the Firs

Degree, as charged in Count Two, each of the following elements of

the crime must be proved beyond a reasonable doubt:

(1} That on or about June 6~ 201,O r the defendant assaulted

Phi~l.ip Thomas;

(2} That the assaul.'~ was comma.tted with a firearm or by a

force oz means likely to produce great badiZy harm or death;

{3) That the defendant acted with in.ten~ to inflict great

bodily harm; and

(4) That the acts occurred in the Sate of WasY~.ington.

Tf you find from the evidence that each of these elements has

beeza proved beyond a reasonable doubt, theca i.t wi11 be youx du.~y

to return a verdict o~ guilty as to Caun~ Two.

On the Qther hand, i~, after wei.gha.~+.g al]. of the evidence,

you have a reasonable doubt as to any one of these elements, then

it will be your duty to returxz a verdict of not gua,lt~r as ~o Count

Two.
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A person commits the crime of Attempted Muxder in the Fist

Degxee when, ,with intent to commit that crime, he does any act

that is a substantial step toward the commission of 'ghat crime.

v
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A substantial step is conduct that strongly indicates a

criminal purpose and ghat is more than mere preparation.
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To cora.vict the defendant of the crime. o~ Attempted Murder in

the First Degree as charged ire. Count Threer each of the following

elements of the crime must be proved beyond a seasonable doubt

(1) 'I'h.a.t on ar about June 6 , 2 O IO , the de f endan.t did an aC t

that was a substantial step toward the commission of murder in the

f~.rst degx-ee of Landon Nguyen;

{2} That the act was done with the in.fient to commit Murder in

the First Degree; and

t3} That the act occurred in the Stake of Washington.

If you find from the evidence that each of these el,emen.ts hay

been proved beyond a reasonable doubt, then i~t wa.~l be your duty

to return a vexdict of guilty as ~to Count Three.

On tY3e other hand, i,f , after weighing all the evidence, you

have a reasonable doubt as to any one of these elements, then it

w.il~ be youz duty to return a vezdiCt of not guilty as to Count

Thee .
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The defendant is charged in. Count Three with Attempted Murder

in the First Degree. Tf, after full and carfv.l deliberation on

this charge, you are not sa~a.sfied beyond a reasonable doubt ghat

the defendant is guilty, then you will consider whethex the

defendant is guilty o~`the lesser cr~.me of Attempted Murder in the

Secand Degree.

When a cra.me has been proved against a person, and there

exists a re~.sonable doubt as ~o which of two or more degrees that

person is guilty, l~.e or she shal3. be conv~,cted only o~ the lowest

degree.
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To convict the defendant of the crime of Attempted Nfuxder in

the Second Degree, each of the ~ollowin.g elements o~ the dime

must be proved beyond a reasonable doubt:

(1 } That on a~ about June 6 , 2 010 , the def en.dant did an act

that was a .substanta.~.3, step toward the commission o~ Murdex in the

Second Degree o~ Landon Nguyenr

~2} Thai the act was done with the intend to commit Murder in.

the Second Degree; and

(3) That the act occurred in the State of Washington.

Tf yort find from the evidence that each of these eZemants has

been proved. beyond a reasonable doubt, then it will. be youx duty

to return a verdict of guilty.

On the other hand, if, after weighing all, the evidence, you

have a reasonable doubt as to any one of theses elements, then i~

will be your duly to return a verdict o~ not guilty.
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To oonvict the defendant of the crime o~f Attempted Murder in

the First Degree as charged in. Count Four, each o~ one fcsllowing

elements o~ the crime must be proved beyond a reasonable doubt:

(1) That on or about Jvne &, 201 , the defendant did an act

that was a substantial step toward the commission of murder in. the

tirs'~ degree o~ Yausouf Ahmach;

(2) That the act was done with the intent to commit Murder in,

the First Degree; and

(3} That the act accv.~~ed ix~. the State of Washington.

I~ you find from the evidence that each of these elements has

been proved beyond a reasonable doubt, then zt will be your duty

to return a verdict of guilty as to Count Foux.

Oz~. the other hand, i~, after weighing all the evidera,Ce, you

have a, reasonable doubt as to any one of these elements, then i~.

wi7,1 be yaux duty to ~etu~n a verdict o~ not guilty as to Count

Four.
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TYae defendant is charged in Cavnt Four with Attempted Murder

in the F~.rst Degree. ~~, after full. and earful, deliberation on

phis charge, you are not satisfied beyor~.d a reasonable doubt that

the defenda~i,t is guilty, then you will consider whether the

defez~.dant Ys guilty of the lesser crime of Attempted Murder in the

Second Degree.

When, a crime has been pravad against a person, and ~he~e

exists a reasonable doubt as to which of two or more degrees ghat

person i.s guilty, he or she shall be convicted only o~ Che Lowest

degree..
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To convict the defendant o~ the crime of Attempted Murder in

the Second Degree, each of the following elemen.~s of the crime

must be proved beyond a reasanal~le doubfi:

(1) That on or about June 6, 2010, the de~endan~ did an act

that was a svbs~antial step toward the commission of Murder in ~.he

Second Degree of Yousauf Ahmach;

(2} Thai the act was done with the intent to commit Minder iz~

the Second Degree; and

(3) That 'the act occurred iz~. the State of Washington.

I~ you find from the evidence that each of these elemen.~s has

been protrec~ beyond a reasonable doubt, then it wi11 be your duty

'to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you

haves a reasonable doubt as to any one of these el.emen~s, then. it

will be your duty to retuzn a verdict of nofi guilty.
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A person conunits the crime of Murder in the First Degree

when, vndex circumstances manifesting an extzeme indifference to

human life, he engages in conduit which creates a grave risk of

death to arty person and thereby causes the death of a person.



20731689

v 3

Na. ~~

To convict the defendant of ~h~ crime of Murder in the First

Degree, as charged in. Count Five, each of the following eZeFnents

of the crime mush be proved beyond a reasor~.able doubt:

{1,) That an or about June 6, 2010, the defendant created a

grave risk o~ death ~o another persons

(2} That 'the defendant knew of and disregarded the grave risk

of death;

(3} That the defendant engaged in that conduct. under

circumstances manifesting an extreme indifference to human life;

{4} That Thearra Steve Sok died as a result of defendantTs

acts; and

(5} That any of these acts occurred in Che State of

Washing~toz~ ,

If you find from the evidence ghat each of these elemera.ts has

baerz proved bey~and a. ~eason~.ble doubt, then it wi1.1 be your duly

to return a verdict of guilty as ~o Count Five.

On the other hand, i~, after weighing all of the evidence,

you have a zeasonable doubt as to any one of these elements, then

i~ will. be your duty to return a verdict of not guilty as to Count

Five.
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'then you begin deliberating, you should first select a

presiding juror. The presiding jurorts duty is to see that you

discuss the issues in phis case in an orderly and reasonable

manner, ghat you discuss each issue submi~~ed far your decision

fully and fairly, and that each one of you has a chancy to be

heard on every question be~are you.

During your deliberations, you may discuss any notes that you

have takeza. during the trial, if you wish. You have been allowed

~o take notes 'to assist you in remembering clearly, not ~o

substitute. far your memory ox tie memories ax notes of other

jurors. Do not assume, however, that your notes are more Qr less

accurate than your memory.

You wz.11 need to rely on year notes and memory as to the

testimony presented in this case. Testimony will rare3.y, i~ ever,

be repeated for you during your deliberations_

If, after carefully reviewing the evi.den.ce and in.struc~ion.s,

you feel. a ri.eed to ask the court a legal or procedural question

that you have been unable to answer, wxite the ques~ian out simply

and a].early. Tn your question, do not stake how the jury has

voted. The presiding juror should sign ah.d dale fihe question and

give i~ ~o the bailiff. T will confer with the lawyers to

de~erEnine what response, if any, can be given.
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You will be given the exhibits admitted in evidence, these

instructions, and nine verdict forms. Somme exhibits and visual

aids may have been used xn court bud will ~.ot go wifih yon to the

jury room. The exhibits that have been admitted znto evidence

will be available to you in the juxy room.

When completing the vexdiet forms, you, will fzrs~ can.sid~r

the crime of Murdex'~ iri the First Degree as Charged in. Count One.

If you unanimously agree on a vezdic~, you must fa.11 in the blank

provided in vexdict farm Al the words ~~not guilty° or the word

~~guil.ty,'~ according to the decision you xeach. If you cannot

agree on a verdict, do nod fill in the blank provided ~.n Verdict

Foam Al.

If you fira.d the defendant gui7.ty on verdict form Al, do nod

use verdict form .A2. If you find the detezadan.~ not gu~].ty of the

exime o~ Murder in the Firsfi Degree as charged in Co~.nt One, or i~

a~tex fu11 and careful conside~'a~i.on of the evidence you ~ann.o~

agree oz~. ~ha.t crime, you will consider the lesser crime of Murdex

_ in the Second Degree. Tf you unanimously agree on a verdict, you

must fi7.l in the blank provided in. verdict form A2 the words "not

guilty' ox the word ~Tgui7.ty", according to the decision you reach.

It you cannot agree on a verdict, da not fa.1]. ~n the blank

provided izi Verdict Foam A2.

Tf you find the defendant guilty on verdict form A2, do not

use ~rexdict foam A3. Tf yov. find the defendant not guilty of the
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crime of Murder in. the Second Degree as charged in Count One, or

if after fu11 an,d careful consideration of the eviaen.ce you caxzz~.ot

agree on that crime, you will consider the lesser dime of

Manslaughter in the First Degree. I~ you unanimously agree on a

verdict, you must fi3,l in the blarilc provided in verdict form A3

the words ~~not guilty" or the word ~tgui,l~yn, according to the

decisa.on you reach, If you cannot agree on a verdict, do not fa.I.l

in the bank provided in Verdict Form A3.

You will next Considex the Crime of Assault in. the First

Degree as charged in Count Two. I~ you unanimously agree on a

verdict, you must fi1.1 in the blank provided i,n vexdiat dorm B the

wozds "not guilty' or the word "gui~,ty,~~.according to the decision

you reach. I~ you cannot agree on a verdict, da nod ~i1.1 in the

blank provided in Verdict Form B.

You. will. r~.ext consider the crime o~ Attempted Murder in the

First Degree as chaxged in Count Three. It you unarsimous~y agree

on. a verdict, you mush fill in the blank proZrided in verdict form

CZ the words "not guilty" or the word '~guil.ty,'~ according to the

decision you reach. I~ you caz~no~ agree on a vexdict, do not fill

in the blank provided in Verdict Form C1.

If you ~a.nd the defendant guilty on verdict form Cl, do not

use verdict form C2. z~ you find the defendant not guilty of the

cra.me of A~~empted Murder in the First Degree as charged in. Count

Three, ar .if after dull anal careful consideration o~ the evidence
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you cannot agree on ghat crime, you wi11 cQnszde~ the lesser crime

of Attempted Murder in the Second Degree. Tf you unanimously

agree on a verdict, you must fi11 in the blank provided in verdict

form C2 the words "nod guiityn or the word "gui3.~y" , according to

the decision you xeach. If you cannot agree on a verdict, do not

fill in the blank provided in Verdict Form C2.

Yau will next consider the crime of Attempted Murder i.n the

First Degxee as charged in Count Faun. If you unanimously agree

on a verdict, you mush dill in the blank provided in verdict form

DI the words "not guilty' ox the. word "guilty, f~ a.ccordin.g to the

decision you peach. If you cannot agree on a verdict, do not fill

in the blank provided in ve~dic~ ~'c~rm D1.

Zf you find the defendant guilty on verdict form DI, do nod

use verdict dorm D2. If you find the defendant not guilty o~ the

crime of Attempted Murder in the Fist Degree as charged in Count

Four, ax if attex full and careful consideration o~ the evidence

you cannot agree on that crime, you wi17. consider the Lesser crime `

of Attenzp~ed Murder in the Second Degree. ~t you unanimousJ.y

agree on a verdict, you trust ~i11 in the blank provided in verdict

form D2 the words "nod guilty" or the word- '~guilty'~, according to

the decision you reach. If yon cannot agzee on a verdict, do nod

~i1.1 in the bunk provided in Verd~.ct Farm D2.

You will next consider the crime of Murder in the Fixst

Degree as charged in Count F~.ve. zf you unanimously agree on a
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verdict, you must fill in ~~e blank pzovided in verdict form E the

words "not guiltyR or the word "guilty,~~ according to the decision

you reach. Tf you ca~ot agree on a verdict, do not fill in the

blank provided in Verdict Form E.

Because this is a Criminal case f each of you mv.st agx-ee for

you to zeturn a verdict. When a7.1 of you have so agreed, fi~.l in

the proper form o~ verdict oz verdicts to egress your decision.

The presiding juror mush sign the verdict. forms} and notify the

bailiff. The bailiff wzll bring you into court to declare youx

verdict
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~`ar purposes o~ a special. verd~.ct, the Sate mu.s~ prove

beyan.d a reasonable da~.bfi that fihe defendant was armed wifih a

firearm at the dime a~ the commission of the grime in Counts One

through Five.

A person. is a~zned with a tirea.~n if , at the time of the

commission of the crime, the firearm is easily accessible and

readily avaa,lable for o~~ensive ox defensive use. The State mush

pxave beyond a reasonable doubt that there was a connection

be'~we~n the firearm and the defendant. 'Fhe Sate must also pxova

beyond a reasonable doubt that there was a connection between the

firearm anal the grime.

A «firearm" is a weapon ar device from which a projectile may

be fired by an,explosive such as ~frpowdar.
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A person acts with intenfi ar in'tenti,anally whexz acting with

the objective or purpose ~o accompl.i.sh a restz~~ that Cons~~t~u.tes a

crime.
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~C.1t~G CO~i~Tt, 4'~~~~li~lGi t~'~

~ I .:~:

SUPERIOR CGU~T Cf~ERK

CA~`~ ~~3~v!G~K
~~~~

IN TI3E SUPERIOR C~~3RT OF THE STil'FE OF

WASHINGTON FOR DING CQUNTY

STATE OF ~n7ASH~NGTON, }

Plaintiff, )

vs.
}

FELIX V . SI'I'THZVONG )

Defendant. )

No. 10,1-04298--5 SEA

VERDIC`S' FARM .A2

We, the jU.ry, having found tl~e' de~endan~ FELTX V. SZT'I'FI~VONG

n.at guilty of the crime of Murder in the First Degxee in count

ane as charged, or being unable ~o unanimously agx~e as to ghat

charge, find the defendant ~~~t~ (write in "not

guilty" oY' "guiltyT~} o~ the Crime o~ the lesser included crzme of

Mta.rdex in the Second Degree.

t~. a t
Date siding Jur
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SUPE~OR COURT Off' W'ASX-I~CrTQN FOR, ~~TG COUNTY

S'K'ATE a~' ̀vVtISHTNG'~Q~, }

Plaintiff; }

vs, ~.

F~~.T~ ST, SITTHIV'ONG, }

IJe£endant.

' - }

No: 10-1-04298-5 ~~A.

~nv~s ~~ ~~.~r ~.~vr~.
C4NCLU~I~NS ~~' ~;A~i~'
PURSLT,ANT TO CrR 6.I:~d) AS TC7
COUI~ T S ~ ONT,Y

' THE AB~~-ENTITLED CA.tJSE having cozxie ~n fb,c.trial between October 5 ai~.d

November 3., 20~ 1, before the izt~der~igned judge; the ~onora6le Jean R etsc~el, inthe abvve-

~ntitled court; 'the Stag of W$shington Iaaving been z~epresented by Deputy Peosecuting

,A.ttorne~s 3ahn Castleta~ and Steven Hexsch~cowitz; the de#'endant appearing in ~ersvn axed

bavin~ been xeprese~~ed by his attorney; Sohn Crowley; axe court having heard sworn tcs~imony

and argunn~nts of Gaunse~; and having received exk~ibits, avow makes and enters the ~o~~owizig

findings off` fait acid conclusioxis of haw as they perta~zii to Count Six; anSy.t

FII~IIJINGS`UF FACT'

I.
TI~e following events took place within Y,:i.~g Cou~,ty, Vi~ask~in~on:

..- ~ f 1).~ .:.~.Q~he e~lening of ~une'S; ~a10; into the;ear~y-morning houxs of June 6 2p10, the. ...~

defendant was. vvik~, same friends in the getltown n~ighbork~oad of~eattle,

Was~ungfc►n.

1 ~~lunts C7ne through dive t„tere tzied to a jurY'concutxent[~ With Cgwpt $i~. The trial court

considered all testirnox~y, evidence, and exhibits offexcd d~u~ing the juzy trial.

FINDINGS (3F F';AC:T AN'D CGNC~USIQNS Ok' SAW p~hiai T, Safkerberg, Prosecuting Attorney
~LT~:~iJA3~T TO CcR G.1(d} ~S ~`0 COTJi~T S~~C W554KingCouatYGouTthouse

ONLY' - 1 
5Ib TtiirB Av4nua
Stadfe; Washington 95104
{3,06) 2~6-90C~0, FA;C (2Q6j 29G-0955
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(2} At approxi,tnately 2;4.0 am on 3'u~ae 6, 2010, tb.e d~fertdant exCeti a car belonging

to ~enYaque Tbornas and walked to the corer o~ a b~Icl~z~g ~aear the corner o£ 2"~
ar~d ~cnora. '

(3) Prior tv walYcing to the corner, t ie de£enda~r ~rbaed h~msel~'witb. a grrzn.handgun
beIon~in~ to Ro~..~a~les, angt~erpersti~ ~.sid~ Thomas's vehicle.

(4) After a~.~riv~~.~; at the corner, the de~'endant care into contact wvith two :men;
Lazxdan Nguyen and Yousou~ ~kunc~ach.

(5} The de~~ndant ~rooeeded to er~gz~ge N~uy~~ and:AY~izlach in oonversatian, at one.

point asking them i£they lcne~r "S~z~n~+."

(f}} When Nguyen, a,~knowledged knowing Soz~za.y, the defc~;dasat pulled out Elie
f~atadgun frt~m his ~rais#bind and tried to ire ~tNg~aye~, anal Ahmach.

(7} .F1.$ i~guyen and A.lamach ran away froaaz tt~e def~nd~,t, ha fired Elie gun eight
tizzx~s, hitting Phillzp'x'homas~ in the stvm~aoh end St~t+c Sok in the head, ̀ Thomas
suuvived his injures, but Sole died ~t the scene, i

~ (8) Battiles, Thomas, dram Nguyen, and 3~rv~s W~ssc~n alb sa~cv the def~rict~nt fry tY~e

gun,

~9) Duffing tt e de~en~.a:~tT~ testimony, he adrnittetl to arnaxng lairx~sel~with the.
handgu,~ aid to fixing the hancl$un several t-irn.e.

(~Uj On May 30; 2008, the defendant was convicted o~Unlawfirl Possession of a

Firearm i~ tie Second Degree, a felony; State's Exhibit ?, .fox Bench Trial Count

VT,

(113 '~~.e identifying inf'orinat o~ on'State's Exltibit l £ar Sench Trial G~uut Six is the.

same as rtt~at contained. in fine certified I7cpartmenf of ~ic~nsirig abstract admitted

at State's E~ibif 2 far Bench '~`r~al Cauat VI,

And havN~~ made H ose Findings o#'Fact, the Court also now enters the following:

C{~N'GLL~~IONS OF I.AW

I. 

._:~.~..'I"~eabave-ent~~Eledeourt~hasjt~~isdGctint~t~~t~e~subjee~rnatt.~r-at~d-s~f~i~defendant~elix '... ~. .~

V, Sit~hivong in the above-entitled causa.

F'IlVDIMIGS a~ ~'ACT.AI~D ~UNC~YJ:SIOI~S {.~F L1~W Danfel7C. Satterberg, Pzosecuticrg A:ttox-ney
i~URSUAN~T"~'O CrI~ b, l{d) A.S TQ COUNT SIB wssa rang cnvnry cau,bt,av
0~,~,~. ̂ ~ 5l6 Thud Avenue

Seattle. Washington 98104
(2tJ(s} 29-9000, Fh.'C (26G) 296.0455

t
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21208897

.+~ ' II

2

3

S

7

$~

9

10

1Z

12.

~3

14

15

]~

l7

i8

19

Za

,...,.. ,.. a:~..

22

~23

24

YY.

The followizxg elements a~ tihe crime charged have been. proven by the State ~i~~otad a

~easanable ~aubt;

(1 j That Qn or about June b, 2Q1~Q, ~'elix'V. Sitthivong ~owin~Iy had a firearm i.n his

possessx~~. oz can~rol;

(2) That Felix V. S.itthivan~ had previously beea~ con~ricted a~U'nlaw~ul Possession of

a Firearrr~ ~z~ tk~e Second 17egzee, a ferny;

~3} Tl~atitki~ pass~ssia~. or cvntr8i o~tha firearm occur~c~d in the Stafe ~if'4~aslvngtq~a.

1IT.

Tha d~~e~d~nt fs,g~lty o~'t~~e crime afUnlaw~il Possessxox~ ~►f a Firearm iz~ tie Second
Degree, pursuant ~o`~t.~R+ 9.~F1.fl~0(J )~h)~x}•,

. 1~T.

Juc~gm~~t sk~oul~ be entered i~: accordance Frith Concluszoz~ of Lary ITT.

DONE iN OPEN COTIRT this .~ day off' ~ ~ ~fl 1

~;~"G~i's'"'

raid lean Rietsche~

F,~IUINGS dF ~'.A.CT AND CONCLTJSIONS ()~ LAVA Itaniel,`~'. Sattcrfrcrg, Prasecuting~lttomey
PIJ,~SLI~NT'I'0 CrRG.1{d}AS TC7 COUI~1x SIX V~554iCingCounryCnuiih❑tuc

3l6 Thizd Avenue
~)~~ - 3 5eattie, Washaigtnn9Bt44

{Z06 2;J6-91100. Ff13C`{2U~i 29G•~455
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Certificate of Service by Mail

Today I deposited in the mail of the United States of America,

postage prepaid, a properly stamped and addressed envelope

directed to Felix Vincent Sitthivong, the petitioner, at Felix Vincent

Sitthivong, #354579, Clallam Bay Corrections Center, 1830 Eagle

Crest Way, Clallam Bay, WA 98326, containing a copy of the State's

Response to Personal Restraint Petition, in IN RE PERSONAL

RESTRAINT OF FELIX VINCENT SITTHIVONG, Cause No. 72376-

6-I, in the Court of Appeals, Division I, for the State of Washington.

certify under penalty of perjury of the laws of the State of
Washington that the foregoing is true and correct.

Dated this day of December, 2015

m _ ~ e

Name
Done in Seattle, Washington

CERTIFICATE OF SERVICE BY MAIL


