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I. INTRODUCTION 

This case arises out of a dispute over the ownership of the trade 

name and trademark "Gary Fox Plumbing." Respondent David N. Brown, 

Inc. d/b/a Fox Plumbing & Heating ("Fox Plumbing") and Appellants, Act 

Now Plumbing, LLC and Igor Ivanchuk (collectively "Act Now"), both 

alleged that they purchased the name from Gary Fox. Fox Plumbing filed 

this action seeking a declaratory judgment as to who owned the rights in 

the name/trademark. 

Before trial, and after summary judgment, the parties entered into a 

CR 2A Settlement Agreement and later a formal Settlement & Release 

Agreement. The case was then dismissed by a Stipulation and Order of 

Dismissal on July 2, 2014. 

This appeal relates to three orders of the trial court regarding the 

interpretation of the parties' CR 2A Settlement Agreement, the 

enforcement of the Settlement & Release Agreement, and an award of 

attorneys' fees related to said enforcement. This appeal does not concern 

the trial court's prior summary judgment ruling, its ruling on 

reconsideration from said order, or the prior litigation and appeal between 

the parties. Act Now cites unrelated orders and prior litigation in an 

attempt to obfuscate the issues in this appeal. For instance, Act Now 

asserts that the trial court erred in its ruling on Act Now's motion for 
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summary judgment. Yet, such rulings were not appealed, and Act Now 

entered into a binding settlement and stipulated to dismissal of the case 

with prejudice. 

The only orders on appeal are the following: (1) the June 11, 2014 

Order interpreting the parties' CR 2A Settlement Agreement; (2) the 

August 21, 2014 Order enforcing the terms of the Settlement & Release 

Agreement; and (3) the October 3, 2014 Order awarding Fox Plumbing 

attorneys' fees. 

For the reasons stated herein, Act Now's appeal of the June 11 and 

August 21, 2014 Orders is untimely. These orders are appealable orders 

under RAP 2.2(a)(l), (a)(3), and (a)(13). Pursuant to RAP 5.2, Act Now 

was required to file a notice of appeal within 30 days of entry of the 

orders. Instead, Act Now filed a notice of appeal on October 31, 2014, 

well beyond the 30-day time limit in RAP 5.2. Accordingly, Act Now's 

appeal of these orders should be dismissed. 

However, if an appeal of these orders is warranted, the trial court's 

rulings should be affirmed. First, in its June 11, 2014 Order, the trial court 

properly supplied a missing timing-of-payment term that was absent from 

the parties' Agreement. Act Now even concedes that a trial court has 

authority to supply a reasonable term when one is missing. Act Now 

simply challenges that the trial court's ruling was not reasonable. 

203920 2 



However, the trial court carefully considered both parties' positions and 

adopted a common sense, middle-ground approach, which is more than 

reasonable. 

Second, the trial court correctly interpreted the plain and 

unambiguous language of the Settlement & Release Agreement in its 

August 21, 2014 ruling, wherein it prohibited Act Now from using the 

name "Gary Fix" in its business. In its briefing, Act Now, like it does 

now, advocated for hyper-technical definitions of "trade name" and 

"domain name" that were not in the parties' agreement and that are 

contrary to the plain and ordinary definitions contained in standard 

English dictionaries. The trial court properly applied the rules of 

interpretation and rejected the "hyper-technical" argument advanced by 

Act Now, which would have eviscerated the clear intent of the parties. 

Accordingly, the trial court's August 21, 2014 Order should be affirmed. 

Third, the trial court, through its October 3, 2014 Order, properly 

awarded Fox Plumbing its attorneys' fees incurred on its motion to 

enforce the settlement agreement. Paragraph 14 of the Settlement & 

Release Agreement provides a contractual right to fees for the prevailing 

party. The trial court properly used the lodestar method in determining the 

award, and even reduced the award from what Fox Plumbing had 

requested. Act Now does not even assign error to the trial court's 
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calculation of the fee award. Rather, Act Now simply states that because 

the trial court erred on ruling the underlying motion, the fee award should 

be set aside. Should the Court affirm the trial court's ruling on the motion 

to enforce the settlement agreement, the fee award must also be affirmed. 

For the foregoing reasons, the Court should dismiss portions of Act 

Now's appeal as untimely, affirm all of the trial court's rulings, and award 

attorneys' fees and costs to Fox Plumbing as the prevailing party on 

appeal. 

II. RESPONSE TO ASSIGNMENTS OF ERROR 

Act Now assigns error to three orders of the trial court: (1) the 

June 11, 2014 Order interpreting the parties' CR 2A Settlement 

Agreement; (2) the August 21, 2014 Order enforcing the terms of the 

Settlement & Release Agreement; and (3) the October 3, 2014 Order 

awarding Fox Plumbing attorneys' fees. The trial court properly supplied 

a missing timing-of-payment term to the parties' Agreement and ruled that 

Act Now was prohibited from using the name "Gary Fix" under the terms 

of the Settlement & Release Agreement. Further, the trial court did not 

abuse its discretion in granting Fox Plumbing's motion for attorneys' fees, 

as authorized by Paragraph 14 of the parties' Settlement & Release 

Agreement. 
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III. STATEMENT OF THE CASE 

A. Relevant Background1 

For fifty years, Fox Plumbing has been recognized as a source of 

quality plumbing and heating services in Seattle and King County. In 

1973, at the age of 21, David Brown joined Fox Plumbing and became a 

journeyman plumber. (Appendix ("App") 5)2 The owner and founder, 

Virgil Fox, had established this local plumbing and heating business ten 

years earlier in 1964. (Id) In 1975, David Brown became a minority 

owner in Fox Plumbing & Heating, and by 1979, a fifty percent owner and 

its Vice President. (App. 6) In 1983, David Brown formed 

Plaintiff/Respondent David N. Brown, Inc. and purchased, in its entirety, 

Fox Plumbing. (Id) Over the ensuing four decades, Fox Plumbing grew 

its business to 25 full-time employees, 6,000 customer calls per year, and 

estimated annual gross revenues over $4 million. (App. 305) Today, 

thirty-one years since he purchased the business, David Brown continues 

to run and manage it as its President and sole shareholder. (Id.) As a 

1 There is a long history between Fox Plumbing, Gary Fox, and Act Now, which 
includes a 1984 lawsuit, and a prior lawsuit and appeal in David N. Brown, Inc. v. Act 
Now Plumbing, LLC, 170 Wn. App. 1045 (2012) (unpublished) (Case No. 67032-8-I). 
However, these prior actions have no bearing on the issues presented in this appeal, and 
therefore will not be recounted by Fox Plumbing other than the brief summary of the 
1984 lawsuit below. 

2 Fox Plumbing filed a Designation of Clerk's Papers as of the date of this 
filing. However, such documents are not available for citation to the record. As such, 
Fox Plumbing includes these documents in the attached Appendix. 
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result of his time, energy and effort, Fox Plumbing has become well 

recognized and well regarded in the community for the quality of its 

services and its leadership in the local heating and plumbing industry. 

(Id.) 

Gary Fox, a former employee of Fox Plumbing, opened his own 

plumbing business in the 1980s. He first began advertising as "Fox 

Delux." To protect its trademark rights, Fox Plumbing sought an 

injunction. (App. 306) The court ruled that Gary Fox could use his own 

surname in his business, but prevented him from using a fox or the name 

"Fox Delux." (Id.) Thereafter, Gary Fox began doing business as "Gary 

Fox Plumbing,'' until he closed the business in 2008. (Id.) Throughout 

the years, there was significant customer confusion between Fox 

Plumbing's business and Gary Fox's business. (Id.) 

Act Now alleged that it purchased the business from Gary Fox. 

(CP 10) Specifically, Act Now alleged, 

Defendants also admit that in the Fall of2008, Gary Fox 
and Igor lvanchuk reached an agreement to the terms of the 
purchase and sale of Gary Fox Plumbing, and executed a 
Purchase and Sale Agreement dated October 27, 2008 and 
Bill of Sale for the goodwill, name, mark and assets of 
Gary Fox Plumbing to Igor lvanchuk. 

(CP 10-11) 

However, in December 2010, Fox Plumbing learned that Gary Fox 

had in fact entered into a Purchase and Sale Agreement ("PSA") with Mr. 
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Ivanchuk on January 2, 2009 for only the client list and phone number for 

$10,000 and supplies for $5,000. Subsequently, on January 17, 2011, Fox 

Plumbing's counsel entered into a Letter Agreement to purchase the 

trademark and the contract rights in the January 2, 2009 PSA. (App. 144-

45) The Letter Agreement provides, in pertinent part, that after Fox 

Plumbing's counsel had reviewed the January 2, 2009 PSA, that Gary Fox, 

... will execute an assignment to Brown or its/his designee 
the intellectual property rights including trademark and 
service mark rights in Gary Fox Plumbing and all 
associated goodwill attached thereto and any and all claims 
related to any agreement Mr. Fox may have against Mr. 
Ivanchuk or any person in concern or associated with him 
related to the assets of Gary Fox Plumbing. 

(Id) After Fox Plumbing's counsel reviewed the January 2, 2009 PSA, 

the Trademark Assignment was executed together with a Trademark 

Purchase and Sale Agreement ("Trademark PSA"). (APP. 147, 149-53) 

The Trademark PSA provides as follows: 

Fox hereby sells, transfers and assigns to Buyer all 
of Fox's right, title and interest in and to the (i) Trademarks 
and all associated goodwill therein and, (ii) further includes 
the right for Buyer to sue or bring proceedings against any 
third party for infringement of the Trademarks or for any 
other claim otherwise infringing Fox's rights in the 
Trademarks and the goodwill associated therewith. In 
furtherance hereof and without limitation, Fox agrees to 
execute and deliver to Buyer that Trademark Assignment 
attached hereto as Exhibit "A" at the Closing, defined 
below. 

(APP. 149) Fox Plumbing fully performed under the Trademark PSA 
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purchase by paying Gary Fox $25,000. (APP. 155-56) 

Subsequently, Fox Plumbing filed this action and sought a 

declaratory judgment concerning the validity of various purchase and sale 

agreements and the ownership of the trademark and name "Gary Fox 

Plumbing." Specifically, Fox Plumbing sought a determination of the 

validity of (1) a January 2, 2009 Purchase and Sale Agreement entered 

into between Gary Fox and Defendant Igor lvanchuk; and (2) a January 

2011 Trademark Assignment and Trademark PSA entered into between 

Fox Plumbing and Gary Fox. 

Prior to the scheduled trial, the parties reached a CR 2A 

Agreement, and later, a Settlement & Release Agreement. This appeal 

arises from these agreements. While the trial court did rule upon a motion 

for summary judgment, that order has not been appealed and therefore has 

no relevance to this appeal. 

B. Negotiation of CR 2A Agreement. 

On the eve of trial, Act Now inquired as to whether Fox Plumbing 

was interested in continuing settlement discussions that had stalled at a 

prior mediation, and Act Now invited a settlement offer. (CP 521) In 

response to this invitation, Fox Plumbing offered a payment of $40,000 if 

Act Now stopped using the name ''.Gary Fox Plumbing & Heating" and 

used a different name that did not sound like "Gary Fox Plumbing & 
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Heating." (CP 521-22) Fox Plumbing subsequently increased the offer to 

$45,000, which Act Now accepted. (CP 522) 

In exchange for the $45,000 payment, Act Now was to cease using 

the name "Gary Fox Plumbing & Heating." (Id) Instead, it agreed to use 

either "Gary's Fix-It Plumbing & Heating" or "Gary's Plumbing & 

Heating." (CP 522; CP 465) 

Fox Plumbing wanted Act Now's transition of the name to happen 

immediately or at least as soon as was practical. (CP 522) However, Act 

Now requested six months to complete their transition. (Id) To facilitate 

a resolution, Fox Plumbing agreed upon their timeline, even though it 

preferred a much quicker time for performance. (Id) 

On March 31, 2014, Fox Plumbing's counsel emailed Act Now's 

counsel with a settlement agreement pursuant to CR 2A. (CP 465-66) In 

pertinent part, the email stated: 

1. For payment in the amount of $45,000 from Plaintiff, 
Defendants (and successors and assigns) agree to cease 
using the name "Gary Fox Plumbing & Heating" in 
perpetuity. 

(CP 465) Approximately 15 minutes later, Act Now's counsel responded 

that "the only question" she had was related to the registration of the trade 

name with the State of Washington. (CP 464) Fox Plumbing's counsel 

followed up with a detailed request related to the transition of the business 

name, to which Act Now's counsel agreed. (Id) Fox Plumbing's counsel 
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summarized the exchange with "we have a deal." (Id.) The same day, Act 

Now's counsel authorized Fox Plumbing's counsel to file a Notice of 

Settlement. (CP 467) The next day, April 1, 2014, the parties filed the 

Notice of Settlement. (CP 470-71) 

Following preparation of the draft Settlement & Release 

Agreement, the parties identified that the only term they disagreed on was 

the timing of the payment of the $45,000. (Compare CP 4 76 (Paragraph 

5) and CP 483 (Paragraph 6)) 

As Act Now had six months to complete their performance, Fox 

Plumbing intended for the settlement proceeds to be paid at the end of the 

six months, after Act Now had satisfactorily transitioned from the "Gary 

Fox Plumbing & Heating" name. (CP 522) With this understanding, Fox 

Plumbing's counsel prepared the first draft Settlement & Release 

Agreement, which provided that the $45,000 would be held in trust until 

performance was complete. (CP 476) 

Fox Plumbing did not agree, nor would it have ever agreed, to pay 

Act Now $45,000 before it performed its obligations to transition the 

name. (CP 522-23) Fox Plumbing justifiably has a complete lack of trust 

in Act Now. (Id.) Igor Ivanchuk is a convicted felon, who was convicted 

of Conspiracy to Forge State Securities. (Id.) One of the issues in this 

case was the forgery of a Purchase and Sale Agreement, which was 
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corroborated by Timothy Nishimura, a forensic document examiner. (Id.) 

Under these circumstances, Fox Plumbing did not trust Act Now and Mr. 

Ivanchuk to fully perform their obligations if they were paid $45,000 up 

front before they completed the transition. (Id.) Fox Plumbing simply did 

not, nor would it ever, agree to pay up front. (Id.) 

Rather, Fox Plumbing proposed paying the $45,000 into its 

attorneys' trust account until Act Now fully performed, at which time it 

would be paid. (CP 523) Fox Plumbing even offered to allow Act Now's 

attorney to hold the $45,000 in her trust account until Act Now fully 

performed. (Id.) 

Act Now objected to these proposals. (Id.) Act Now contended 

that it would be prejudiced by having to spend money out of its pocket to 

complete the transition. (CP 461, 499, 511) In response, as a reasonable 

compromise, Fox Plumbing agreed to split the $45,000 payment into an 

immediate payment of $10,000, which was to be used to cover transition 

related expenses, with the remainder paid upon full performance. (CP 

523, CP 492, 498, 503, 505) Act Now rejected this proposal. (CP 523, 

CP 499-500) 

On May 30, 2014, Fox Plumbing filed a Motion for Judicial 

Interpretation of CR 2A Settlement Agreement, asking the trial court to 

interpret the agreement of the parties and to imply the missing timing of 
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payment term. (CP 447-56.) On June 11, 2014, the trial court agreed 

with Fox Plumbing that the settlement agreement was silent as to the 

timing of payment and it supplied a provision regarding the same, through 

its Order Granting Plaintiff's Motion for Judicial Interpretation of CR 2A 

Settlement Agreement. (CP 577-80) Specifically, the trial court ordered 

that Fox Plumbing pay $10,000 to Act Now immediately, and deposit the 

remaining $35,000 into the court registry. (Id.) Upon completion of 

performance, Act Now could then apply to the trial court for disbursement 

of the remaining proceeds by submitting a declaration and supporting 

evidence. (Id.) 

C. Act Now Signs Final Settlement Agreement with Terms 
Mirroring Those Contained in June 11, 2014 Order. 

Following entry of the June 11, 2014 Order, the parties finalized a 

formal Settlement & Release Agreement. (CP 595-602) Paragraph 4, 

"Payment," incorporated the trial court's June 11, 2014 Order, stating: 

4. Payment. Brown shall pay the Defendants the 
total sum of forty-five thousand dollars ($45,000). Payment shall 
be made as follows: ten thousand dollars ($10,000) shall be paid 
immediately to Act Now Plumbing, LLC. The settlement check 
shall be delivered to Defendants' counsel . . . . The remaining 
thirty-five thousand dollars ($35,000) shall be deposited into the 
Court registry, pending further order of the Court. Upon 
completion of performance, Defendants' counsel may apply for 
disbursement of funds, supported by a declaration of counsel 
supporting evidence of full performance. Such application shall 
be made in accordance with King County Local Rule 7. 

(CP 596) 
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The Settlement Agreement was fully executed on June 23, 2014. 

(CP 599) Thereafter, on July 2, 2014, a Stipulation and Order of 

Dismissal was entered by the trial court dismissing all claims "with 

prejudice." (App. 308) However, the trial court expressly retained 

jurisdiction on collateral issues pertaining to its prior June 11, 2014 Order. 

(Id.) 

D. Act Now's Breach of Settlement Agreement by Use of 
"Gary Fix" as Web Address. 

Thereafter, post-dismissal, Fox Plumbing learned that Act Now 

had started using the name "Gary Fix" as the name of its new website in 

violation of the terms of the Settlement & Release Agreement. 

The principal issue in the case was Act Now's use of the name 

"Gary Fox Plumbing & Heating." (CP 521-22) From the outset of the 

negotiations, the parties discussed Act Now's cessation of the use of 

"Gary Fox" and what alternative names would be acceptable. On March 

31, 2014, Act Now's counsel asked if "Gary Fix Plumbing & Heating" 

would be acceptable. (CP 606) Fox Plumbing's counsel rejected this 

name stating, "Gary Fix is too similar. The design of Fix could look like 

Fox." (Id.) Later the same day Act Now's counsel asked again whether 

"Gary Fix Plumbing & Heating" was acceptable and Fox Plumbing's 

counsel again told her that it was not, but that Act Now could use "Gary's 

Fix-It Plumbing & Heating." (CP 608) The parties agreed that Act Now 
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could use either "Gary's Fix-It Plumbing & Heating" or "Gary's Plumbing 

& Heating." (CP 465) 

On March 31, 2014, Fox Plumbing's counsel emailed Act Now's 

counsel with a settlement agreement pursuant to CR 2A. (CP 465-66) In 

pertinent part, the email stated: 

2. Defendants may retain their logo and use the name "Gary's 
Fix-It Plumbing & Heating" or "Gary's Plumbing & Heating." 
Defendants will not use a Fox in their logo or trademark. 
Plaintiff is entitled to review Defendants' proposed new logo 
before it is put into commerce. 

(CP 465) Approximately 15 minutes later, Act Now's counsel responded 

that "the only question" she had was related to the registration of the trade 

name with the State of Washington. (CP 464) After discussion on this 

unrelated issue, Fox Plumbing's counsel summarized the exchange with 

"we have a deal." (Id.) 

On April 30, 2014, Act Now's counsel emailed Fox Plumbing's 

counsel a logo that read "Gary Fix-It Plumbing & Heating" for review. 

(CP 615-16) Fox Plumbing's counsel responded that: 

203920 

David Brown specifically approved "Gary~ Fix-It 
Plumbing & Heating." Nowhere in our settlement 
communications did we agree to ''Gary Fix-It." This was 
deliberate on our part. "Gary Fix-It" is not too far off from 
"Gary Fox." In fact, if the "IT" is omitted, it is the "Gary 
Fix" name we expressly rejected. We agreed to "Gary~ 
Fix-It" because no one could think that it was a first and 
last name, like Gary Fox or Gary Fix. Aside from the fact 
that "Gary Fix-It" deviates from the agreement, it is not 
even proper English. 
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(CP 615)(emphasis added). Fox Plumbing's counsel reiterated the need 

for the name and logo to be changed to "Gary's Fix-It Plumbing & 

Heating" in another email sent the next day. (CP 614.) 

Act Now's counsel responded: 

My clients have agreed to use the name "Gary's 
Fix-It Plumbing & Heating" in accordance with the parties' 
agreement. The omission of the (' s) in the word Gary was 
inadvertent and is being revised as we speak. 

(CP 613) 

On May 12, 2014, Act Now's counsel emailed Fox Plumbing's 

counsel the final logo for Gary's Fix-It Plumbing & Heating. (CP 618-19) 

The logo reflected the corrected name, reading "Gary's Fix-It Plumbing & 

Heating." (Id.) 

Subsequently, a final Settlement Agreement was executed on June 

23, 2014 that provides: 

203920 

3. Defendants' Name, Logo, and 
Trademark. The Parties agree that after the expiration of 
the six ( 6) month period described in Section 2, 
Defendants shall have the right to use the trade name 
"Gary's Fix-It Plumbing & Heating" or "Gary's 
Plumbing & Heating" or any other trade name or 
trademark it choses so long as the trade name or 
trademark does not include the word "Fox," or the 
word Gary together with any variation of the word 
"Fox," either by rhyming (i.e., "Box Plumbing & 
Heating") or by replacing the vowel in "Fox" (i.e., 
"Gary Fix Plumbing & Heating.") 
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Defendants reserve all rights in the existing Gary 
Fox Plumbing trademark or logo, together with the 
goodwill of the business symbolized by the Gary Fox 
Plumbing trademark and logo, which logo is attached as 
Exhibit A hereto and referred to as the "Mark." Defendants 
reserve all right, title, and interest in or to the Mark, the 
Designs, or any copyrighted designs, infringement, dilution 
or breach of the Mark, the Mark registration, the Mark 
application, or Mark license, together with the goodwill of 
the business symbolized by the Mark, and all products and 
proceeds thereof associated with the Mark. Brown agrees 
and acknowledges that the Mark, the Designs, and the 
"Gary's Fix-It Plumbing & Heating'' or "Gary's Plumbing 
& Heating" trade names are Defendants' exclusive 
property, together with any and all goodwill associated and 
symbolized therewith. Defendants have agreed to not use, 
at any time, the symbol of a fox in their logo or trademark. 
Plaintiff has reviewed the revised tradename and logo 
for "Gary's Fix-It Plumbing & Heating" or "Gary's 
Plumbing & Heating," which Defendants intend to use 
with the Mark. Brown shall not (a) register the logo, 
Mark or the Designs or any confusingly similar variations 
thereof on any copyright, trademark, service mark, or trade 
names registered by Defendants, (b) challenge or attest 
Defendants' rights in the logo, Mark, service mark, or the 
Designs, or any trade names, or the validity of this 
Agreement; ( d) take any action with the result of impairing 
Defendants' rights in the logo, Mark or the Designs or any 
trade name it registers in accordance with this Agreement; 
( e) directly or indirectly use, or authorize use of, the logo, 
Mark or the Designs, or any trade names used by 
Defendants; (f) do anything else inconsistent with 
Defendants' rights in the logo, Mark, service mark, or 
Designs, or the trade names registered and used in its 
plumbing business in accordance with this Agreement. 

(CP 595-602.) (Emphasis added.) 

On or about July 30, 2014, Fox Plumbing's counsel learned that 

Act Now had launched a new website: http://garyfix.com. (CP 593) Fox 
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Plumbing's counsel notified Act Now's counsel that Act Now's use of 

"Gary Fix" is a breach of the Settlement Agreement and requested 

confirmation that the breach would be immediately cured. (CP 621-23) 

Ultimately, on August 6, 2014, Fox Plumbing filed a Motion to 

Enforce Settlement Agreement, to preclude Act Now from using the name 

"Gary Fix." (CP 581-88) On August 21, 2014, the trial court granted Fox 

Plumbing's motion and entered an Order Granting Plaintiffs Motion to 

Enforce the Settlement Agreement, which specifically ordered Appellants 

to cease using the name "Gary Fix" as their website. (CP 658-61) The 

trial court also awarded attorneys' fees to Fox Plumbing as the prevailing 

party pursuant to Paragraph 14 of the Settlement & Release Agreement, 

which provides: 

14. Attorneys' Fees. In the event of any 
controversy or dispute between the Parties pertaining to this 
Agreement, including enforcement of its terms or 
interpretation thereof, the prevailing Party shall be entitled 
to recover from the losing party its reasonable attorneys' 
fees, expenses and costs. 

(CP 598) 

On August 28, 2014, Fox Plumbing filed a Motion for Attorneys' 

Fees and Costs. (CP 662-67) On October 3, 2014, the trial court entered 

an "Order Granting Plaintiffs Motion to Enforce Settlement Agreement," 

which awarded attorneys' fees to Fox Plumbing in the amount of 

$6,560.49. (CP 737-40) 
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Fox Plumbing had requested a total fee award in the amount of 

$8,720.49. (CP 720) However, Act Now submitted a vigorous opposition 

to Fox Plumbing's motion for fees, arguing that the fee award should be 

reduced to a mere $3,000. (CP 703, 709) The trial court's ruling 

effectively reduced Fox Plumbing's requested fees by 25 percent ($2, 160). 

E. Act Now's Untimely Notice of Appeal 

On October 31, 2014, Act Now filed a Notice of Appeal that 

purports to appeal (1) the June 11, 2014 Order Granting Motion for 

Judicial Interpretation; (2) the August 21, 2014 Order Granting Plaintiffs 

Motion to Enforce the Settlement Agreement; and (3) the October 3, 2014 

Order on Attorneys' Fees. (CP 722-736) 

On November 19, 2014, Fox Plumbing filed a Motion to Dismiss 

Appeal seeking dismissal of the appeal of (1) the June 11, 2014 Order 

Granting Motion for Judicial Interpretation and (2) the August 21, 2014 

Order Granting Plaintiffs Motion to Enforce the Settlement Agreement as 

untimely. After full briefing of this motion, the Commissioner indicated 

that the motion had been submitted to the Court for consideration. 

IV. ARGUMENT 

A. Standard of Review 

Fox Plumbing agrees that the appropriate standard of review for 

the interpretation and enforcement of a settlement agreement is de novo. 
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Condon v. Condon, 177 Wn. 2d 150, 162, 298 P.3d 86, 91-92 (2013). 

However, the standard for review for an award of attorneys' fees is abuse 

of discretion. In order to reverse a fee award, it must be shown that the 

trial court manifestly abused its discretion. Boeing Co. v. Sierracin Corp., 

108 Wn.2d 38, 65, 738 P.2d 665 (1987); Scott Fetzer Co. v. Weeks, 122 

Wn. 2d 141, 147, 859 P.2d 1210 (1993). 

B. Act Now's Appeal of the June 11 and August 21 Orders 
is Untimely. 

Fox Plumbing renews its pending motion to dismiss Act Now's 

appeal of the (1) June 11, 2014 Order Granting Motion for Judicial 

Interpretation and (2) August 21, 2014 Order Granting Plaintiffs Motion 

to Enforce Settlement Agreement on the basis that Act Now failed to file a 

timely Notice of Appeal of those orders. 

Act Now appear to take the position that the trial court's October 

3, 2014 Order on Attorneys' Fees brings up for appeal all prior rulings by 

the trial court, including its June 11, 2014 and August 21, 2014 Orders. 

However, RAP 2.4(b) provides: "A timely notice of appeal of a 

trial court decision relating to attorney fees and costs does not bring up for 

review a decision previously entered in the action that is otherwise 

appealable under rule 2.2(a) unless a timely notice of appeal has been filed 

to seek review of the previous decision." (Emphasis added.) This revised 

rule effectively overruled the Washington Supreme Court's prior decision 
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in Franz v. Lance, 119 Wn.2d 780, 836 P.2d 832 (1992), which allowed 

an appeal of sanctions to bring up appeal from the underlying judgment. 

Carrara LLC v. Ron And E Enterprises, Inc., 137 Wn. App. 822, 825, 155 

P.3d 161 (2007) (recognizing that Franz had been overruled). 

Under the express terms of RAP 2.4(b), Act Now's appeal from 

the trial court's October 3, 2014 Order on Attorneys' Fees does not bring 

up the prior decisions if they were appealable under RAP 2.2(a) unless 

timely notice of appeal was filed in accordance with RAP 5.2. 

Here, the trial court's June 11, 2014 Order Granting Motion for 

Judicial Interpretation and its August 21, 2014 Order Granting Plaintiffs 

Motion to Enforce the Settlement Agreement were both appealable under 

RAP 2.2(a). 
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RAP 2.2(a) provides: 

Unless otherwise prohibited by statute or court rule 
and except as provided in sections (b) and ( c ), a party may 
appeal from only the following superior court decisions: 

(1) Final Judgment. The final judgment entered in 
any action or proceeding, regardless of whether the 
judgment reserves for future determination an award of 
attorney fees or costs. 

(3) Decision Determining Action. Any written 
decision affecting a substantial right in a civil case that in 
effect determines the action and prevents a final judgment 
or discontinues the action. 
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(13) Final Order After Judgment. Any final order 
made after judgment that affects a substantial right. 

The trial court's June 11, 2014 Order Granting Motion for Judicial 

Interpretation was a "decision determining action" as it affected a 

substantial right in a civil case and, in effect, determined and/or 

discontinued the action. As noted above, the parties had negotiated a 

settlement, but had a dispute regarding the timing of payment. The 

payment issue was the only issue preventing the parties from reaching an 

agreement and dismissing the case. The trial court interpreted the 

agreement, and provided the missing payment term. The parties then 

finalized the Settlement & Release Agreement and the case was dismissed. 

As the trial court's order effectively determined the manner in which the 

case would be resolved, it unquestionably "affected a substantial right." 

Further, as this order resolved all disputes in the case, it, in effect, 

determined and discontinued the action. As such, it was a "decision 

determining action," and was appealable. 

At the very least, the June 11, 2014 Order Granting Motion for 

Judicial Interpretation was appealable upon the entry of the Stipulated 

Order of Dismissal on July 2, 2014. The Order of Dismissal dismissed all 

claims "with prejudice." This order is unquestionably a "final judgment"3 

3 A "final judgment" is a final determination of the rights of the parties to an 
action. Seattle-First Nat. Bank v. Marshall, 16 Wn. App. 503, 507, 557 P.2d 352 (1976); 
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as it resolved all issues in controversy "with prejudice." Banchero v. City 

Council of City of Seattle, 2 Wn. App. 519, 525, 468 P.2d 724 (1970); 

Berschauer Phillips Const. Co. v. Mut. of Enumclaw Ins. Co., 175 Wn. 

App. 222, 228, 308 P.3d 681 (2013) (a dismissal "with prejudice" 

stipulated by agreement was a final judgment.); Barber v. Grand Summit 

Min. Co., 11 Wn.2d 114, 121, 118 P.2d 773 (1941) (order dismissing 

claim "with prejudice" was an appealable final judgment); Pelly v. 

Behneman, 168 Wash. 465, 466-67, 12 P.2d 422 (1932) (dismissal "with 

prejudice" was a final judgment triggering right to appeal.); cf State v. 

Taylor, 150 Wn.2d 599, 602, 80 P.2d 605 (2003) (order of dismissal 

"without prejudice" is not a final judgment). 

Moreover, the trial court's August 21, 2014 Order Granting 

Plaintiffs Motion to Enforce the Settlement Agreement was also 

appealable. This was a post-dismissal order of the trial court. As 

discussed above, the trial court had already entered a "final judgment" by 

at least July 2, 2014, when it entered the Order of Dismissal "with 

prejudice." Therefore, the August 21, 2014 Order Granting Plaintiffs 

Nestegardv. Investment Exchange Corp., 5 Wn. App. 618, 626, 489 P.2d 1142 (1971). 
The Washington Supreme Court has cited favorably to the Black's Law Dictionary 
definition: "[a] court's last action that settles the rights of the parties and disposes of all 
issues in controversy .... " Wachovia SBA Lending, Inc. v. Kraft, 165 Wn. 2d 481, 492, 
200 P.3d 683, 688 (2009) (citing Black's Law Dictionary 859 (8th ed. 2004)). The 
dismissal of an action "with prejudice" is a final judgment on the merits of a controversy. 
Banchero, 2 Wn. App at 525. 
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Motion to Enforce the Settlement Agreement was a "final order" after 

judgment, under RAP 2.2(a)(13). This ruling also "affected a substantial 

right" because it precluded Appellants from using the trade name "Gary 

Fix." As such, it was appealable under RAP 2.2. 

Having established that the trial court's June 11, 2014 Order 

Granting Motion for Judicial Interpretation and its August 21, 2014 Order 

Granting Plaintiffs Motion to Enforce the Settlement Agreement were 

appealable under RAP 2.2(a), the next question is whether Act Now 

timely initiated review under RAP 5.2. 

RAP 5.2(a) unequivocally provides, "a notice of appeal must be 

filed in the trial court within the longer of (1) 30 days after the entry of 

the decision of the trial court that the party filing the notice wants 

reviewed, or (2) the time provided in section (e)." RAP 5.2(e) concerns 

certain post-trial motions, none of which apply to this case. Therefore, a 

timely appeal should have been filed within 30 days of the entry of the 

orders. 

The Notice of Appeal was not filed until October 31, 2014. 

Obviously, this is well after 30 days from entry of the June 11, 2014 Order 

Granting Motion for Judicial Interpretation. Even accepting that this order 

was not a "decision determining action" that was immediately appealable, 

it unquestionably was appealable upon entry of the Order of Dismissal 
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(with prejudice) on July 2, 2014. Thus, a Notice of Appeal should have 

been filed, at the latest, before August 1, 2014. 

Similarly, a Notice of Appeal was not timely filed for the August 

21, 2014 Order Granting Plaintiff's Motion to Enforce the Settlement 

Agreement. This order was a "final order" entered after a final judgment 

pursuant to RAP 2.2(a)(13). Therefore, a Notice of Appeal should have 

been filed on or before September 21, 2014. Instead, Act Now filed a 

notice on October 31, 2014, well after the deadline. For these reasons, Act 

Now's appeal of these orders should be dismissed. 

C. The Trial Court's June 11 Order Supplying Missing 
Payment Terms Should be Affirmed 

The parties do not dispute that they entered into an enforceable CR 

2A agreement on March 31, 2014. The CR 2A provided, in relevant part, 

that "[f]or payment in the amount of $45,000 from Plaintiff, Defendants 

(and successors and assigns) agree to cease using the name 'Gary Fox 

Plumbing & Heating' in perpetuity." (CP 465) The transition of the 

name was to occur within six months. (Id.) Thus, the parties agreed that 

Act Now would transition its business name within six months and Fox 

Plumbing would pay $45,000. However, they did not address when Fox 

Plumbing would pay the $45,000. (Id.; CP 511) Act Now concedes this 

fact: "the evidence establishes ... they did not discuss or reach agreement 
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on the date when the settlement payment would be made." (Act Now 

Brief at 22.) 

Act Now alleges that the $45,000 payment was a "condition 

precedent" to Act Now ceasing to use the name "Gary Fox Plumbing & 

Heating." (Act Now Brief at 20.) Yet, there is no support for this 

assertion. Nothing in the agreement provides that payment must be made 

"before" the transition of the name, nor is there any conditional language 

contained in the communications of the parties. Rather, the parties simply 

failed to negotiate a timing of payment term. 

As such, Fox Plumbing requested that the trial court supply a 

reasonable term for the missing timing of payment term. The general rule 

in this type of situation is that: 

When the parties to a bargain sufficiently defined to be a 
contract have not agreed with respect to a term which is 
essential to a determination of their rights and duties, a 
term which is reasonable in the circumstances is supplied 
by the court. 

Restatement (Second) of Contracts § 204 (1981). In Pepper & Tanner, 

Inc. v. Kedo, Inc., the court explained: 

Where a contract is silent as to duration or states time for 
performance in general and indefinite terms, the court is to 
impose a reasonable time. A reasonable time is to be 
determined by the nature of the contract, the positions of 
the parties, their intent, and the circumstances surrounding 
performance. 

13 Wn. App. 433, 435, 535 P.2d 857 (1975). See also, Cromwell v. 
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Gruber, 7 Wn. App. 363, 368, 499 P.2d 1285 (1972) (court supplied 

"reasonable" term for duration of contract granting plaintiff the exclusive 

right to sell typewriters.); Smith v. Smith, 4 Wn. App. 608, 484 P.2d 409 

( 1971) (remanding for retrial to hear evidence related to "what would 

constitute a reasonable time for the father to support his son under all of 

the circumstances of this case"). 

Comment ( d) to. this section of the Restatement 1s particularly 

relevant here: 

But where there is in fact no agreement, the court 
should supply a term which comports with community 
standards of fairness and policy rather than analyze a 
hypothetical model of the bargaining process. Thus where a 
contract calls for a single performance such as the 
rendering of a service or the delivery of goods, the parties 
are most unlikely to agree explicitly that performance will 
be rendered within a "reasonable time;" but if no time is 
specified, a term calling for performance within a 
reasonable time is supplied. See Uniform Commercial 
Code§§ 1-204, 2-309(1). Similarly, where there is a 
contract for the sale of goods but nothing is said as to price 
the price is a reasonable price at the time for delivery. 
See Uniform Commercial Code § 2-305. 

Id. (Emphasis added.) Another comment to a different section of the 

Restatement is also applicable here: 
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d. Uncertain time of performance: Val id contracts 
are often made which do not specify the time for 
performance. Where the contract calls for a single 
performance such as the rendering of a service or the 
delivery of goods, the time for performance is a 
"reasonable time." Compare § 41 on the time for 
accepting an offer; see Uniform Commercial Code§§ 1-
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204, 2-309(1 ). Payment is due when the service is 
completed or the goods received. Uniform Commercial 
Code § 2-310. When the contract calls for successive 
performances but is indefinite in duration, it is commonly 
terminable by either party, with or without a requirement of 
reasonable notice. Uniform Commercial Code§§ 2-309(2), 
(3). 

Restatement (Second) of Contracts§ 33 (1981). (Emphasis added.) 

Here, Fox Plumbing never intended to make the payment to Act 

Now before they completed the transition of the name. (CP 522-23) Fox 

Plumbing agreed upon Act Now's six month timeline, even though it 

preferred a much quicker time for performance. (Id.) Thus, Fox 

Plumbing intended for the $45,000 to be paid at the end of the six months, 

after Act Now had satisfactorily transitioned from the "Gary Fox 

Plumbing & Heating" name. (Id.) Fox Plumbing was willing to pay the 

$45,000 into its attorneys' trust account or even Act Now's attorney's trust 

account. (Id.) 

As noted above, Comment ( d) of Restatement (Second) of 

Contracts § 204 (1981) provides that the Court "should supply a term 

which comports with community standards of fairness and policy, rather 

than analyze a hypothetical model of the bargaining process." In other 

words, rather than focus on how the parties might have negotiated this 

term, the Court should supply a term that is fair and reasonable. 
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Fox Plumbing's proposed term of delaying payment until Act Now 

completed its performance is both fair and reasonable. First and foremost, 

the payment is meant as consideration for the transition of the name that 

will occur six months after the settlement is finalized. There is a 

reciprocal exchange of performances: (1) transition from the name, and 

(2) payment. Therefore, it logically follows that payment would occur 

once the name is transitioned. This situation is similar to the payment 

obligation on a services contract where the reciprocal performances are (1) 

a service and (2) payment. In those cases, a supplied reasonable term for 

the time for payment is "when the service is completed." Restatement 

(Second) of Contracts § 33 (1981), comment (d). Here, Act Now is not 

transitioning the business name for six months. Therefore, payment 

should not be required until the transition is completed. 

Act Now challenges the trial court's ruling on the grounds that 

"disputed facts remain umesolved." (Act Now Brief at 22.) Act Now 

further argues that the trial court should have held an evidentiary hearing 

to resolve the "disputed issues of fact concerning the timing of payment of 

the settlement." (Act Now Brief at 23.) Yet, Act Now fails to even 

identify the alleged "issues of fact." (Id.) Similarly, in Act Now's 

opposition before the trial court, it stated that the summary judgment 
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standard applied, but it offered no argument at all that there were genuine 

issues of material fact. (CP 534-40) There simply are none. 

Both parties acknowledge that they never agreed on when the 

settlement payment was due. (Act Now Brief at 22.) Further, both parties 

agree that a trial court should supply a "reasonable" term in these 

circumstances. (Id.) While what is reasonable is a question of fact, a trial 

court can resolve the question on summary judgment when the nonmoving 

party fails to raise a genuine issue of material fact. Young v. Key Pharm., 

Inc., 112 Wn.2d 216, 225-226 and 234-35, 770 P.2d 182 (1989) (after 

moving party establishes that there is no genuine issue of material fact, 

nonmoving party must come forward with specific, relevant, and 

supportable facts showing a genuine issue of fact exists); Ranger Ins. Co. 

v. Pierce Cnty., 164 Wn.2d 545, 552, 192 P.3d 886 (2008) (nonmoving 

avoids summary judgment when it sets forth specific facts which 

sufficiently rebut the moving party's contentions and disclose the 

existence of a genuine issue as to a material fact; the nonmoving party 

may not rely on speculation, or argumentative assertions that unresolved 

factual issues remain); Mike M Johnson, Inc. v. Cnty. of Spokane, 150 

Wn.2d 375, 386 fn. 4, 78 P.3d 161 (2003) ("Bare assertions that a genuine 

material issue exists, however, will not defeat a summary judgment 

motion in the absences of actual evidence."); and Taylor v. Enumclaw Sch. 
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Dist. No. 216, 132 Wn. App. 688, 694, 133 P.3d 492 (2006) ("Mere 

assertions that there is a genuine material issue will not defeat a summary 

judgment motion.") 

Here, Fox Plumbing supported its motion with a Declaration of 

David Brown, which sets forth the situation of the parties, the intention of 

David N. Brown, and the circumstances attending the performance of the 

contract. Such testimony went directly to the "reasonableness" of the 

timing of payment term under the circumstances. Fox Plumbing also 

submitted a declaration of counsel detailing the parties' negotiations. 

Act Now, on the other hand, failed to submit any evidence of what 

it intended. Act Now submitted no declaration at all. Rather, Act Now's 

counsel submitted a declaration focused solely on the parties' negotiations. 

This declaration failed to present any testimony for why payment of 

$45,000 after performance was unreasonable or for why a tiered payment 

was unreasonable. As such, Act Now failed to raise a genuine issue of 

material fact despite having the opportunity to submit its own declarations. 

Because Act Now failed it meet its burden to raise a genuine issue of 

material fact, the trial court properly ruled on the motion. 

The trial court's ruling supplied a "reasonable" term under the 

circumstances. The trial court would not have erred by ruling that no 

payment was required until Act Now completed its performance. Yet, the 
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trial court accepted a middle-ground position that was more favorable to 

Act Now. Unlike Act Now, Fox Plumbing took efforts to reach a 

compromise on the timing of the payments. Despite significant 

reservations, when Act Now claimed that it would be prejudiced by having 

to spend money out of pocket to complete the transition, Fox Plumbing 

agreed to split the $45,000 payment into an immediate payment of 

$10,000, which was to be used to cover transition related expenses, with 

the remainder paid upon full performance. (CP 523, CP 492, 498, 503, 

505) The trial court reasonably accepted this middle-ground proposal 

rather than requiring Act Now to fully perform before receiving any 

payment. The trial court ordered a common sense alternative that gave 

Act Now some money to assist in the required transition, but afforded Fox 

Plumbing the protection and assurance that Act Now would fully perform 

before receiving the full settlement proceeds. This middle-ground 

approach is the epitome of "reasonable" and "fair," as it took into 

consideration both parties' positions. 

Similarly, Act Now criticizes the trial court for ordering that the 

$35,000 be held in the court registry until Act Now submitted a 

declaration establishing performance. (Act Now Brief at 20-21.) But, Act 

Now fails to recite the history. Fox Plumbing suggested this arrangement 

in direct response to Act Now's allegation that Fox Plumbing did not have 

203920 31 



any intention of paying the $45,000. Act Now's counsel declared: "There 

is no doubt in my mind that David Brown ... has no intention of paying 

my client the entire $45,000 settlement or ever dismissing the lawsuit." 

(CP 548) This fear was unfounded. Indeed, Fox Plumbing had previously 

offered to pay the $45,000 into Act Now's counsel's trust account, until 

full performance was finished. Act Now further alleged that Fox 

Plumbing was trying to subjectively control what was satisfactory 

performance. (Id.) This too was unfounded. Nevertheless, to remove any 

potential issue concerning's Fox Plumbing's intent to pay the $45,000 or 

regarding Fox Plumbing subjectively controlling whether Act Now's 

performance was satisfactory, Fox Plumbing offered to deposit the money 

in the court registry, which Act Now would be entitled to after submitting 

a declaration to the trial court. This ensured payment and that a neutral 

third-party (the trial court) decided the issue of performance; both 

concerns raised by Act Now. The trial court, again, accepted this common 

sense, reasonable, and middle-ground proposal. 

For the foregoing reasons, the trial court's ruling in the June 11 

Order should be affirmed. 

D. Act Now's Appeal of the June 11 Order is Barred by the 
Doctrines of Waiver and/or Estoppel. 

Rather than appeal the trial court's June 11, 2014 Order on the 

timing of payment terms, Act Now chose to execute a final, binding 
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Settlement & Release Agreement. In it, Act Now agreed to terms that 

mirrored the requirements of the trial court's order concerning the 

payment of the settlement proceeds in "installments," and in requiring that 

Act Now submit a declaration demonstrating its full compliance before the 

remaining proceeds could be withdrawn from the trial court registry. 

4. Payment. Brown shall pay the Defendants 
the total sum of forty-five thousand dollars ($45,000). 
Payment shall be made as follows: ten thousand dollars 
($10,000) shall be paid immediately to Act Now Plumbing, 
LLC. The settlement check shall be delivered to 
Defendants' counsel .... The remaining thirty-five 
thousand dollars ($35,000) shall be deposited into the Court 
registry, pending further order of the Court. Upon 
completion of performance, Defendants' counsel may 
apply for disbursement of funds, supported by a declaration 
of counsel supporting evidence of full performance. Such 
application shall be made in accordance with King County 
Local Rule 7. 

(CP 596) 

Act Now's act in executing the Settlement & Release Agreement 

containing the above terms is a clear waiver of its right to appeal from the 

trial court's order containing near identical terms. 
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"A waiver is the intentional and voluntary relinquishment 
of a known right, or such conduct as warrants an inference 
of the relinquishment of such right. It may result from an 
express agreement or be inferred fi·om circumstances 
indicating an intent to waive. It is a voluntary act which 
implies a choice, by the party, to dispense with something 
of value or to forego some advantage. The right, advantage, 
or benefit must exist at the time of the alleged waiver. The 
one against whom waiver is claimed must have actual or 
constructive knowledge of the existence of the right. He 
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must intend to relinquish such right, advantage, or benefit; 
and his actions must be inconsistent with any other 
intention than to waive them." 

Bowman v. Webster, 44 Wn.2d 667, 669-70, 269 P .2d 960 (1954 ). Act 

Now's execution of the Settlement & Release Agreement, which contains 

a broad mutual release, is inconsistent with any other intention than to 

waive its right to appeal the timing of payment terms. Act Now was 

represented by counsel and undoubtedly knew it had the option of 

appealing the trial court's ruling. Rather than exercising that right, 

however, Act Now signed a binding Settlement & Release Agreement 

consenting to the identical terms. If Act Now had intended to preserve its 

appeal rights, it would not have executed the Settlement & Release 

Agreement acquiescing to identical terms. The intent to waive is therefore 

clear. 

Alternatively, Act Now should be barred from appealing the June 

11, 2014 Order by the doctrine of estoppel. "An estoppel is a preclusion 

by act or conduct from asserting a right which might otherwise have 

existed, to the detriment and prejudice of another who, in reliance on such 

act or conduct, has acted upon it." Bowman, 44 Wn.2d at 669-70. Act 

Now seeks to enforce a right to "appeal" after it relinquished said right by 

signing the Settlement & Release Agreement. Fox Plumbing entered the 

Settlement & Release Agreement on express reliance that it would be a 
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final, binding agreement. Fox Plumbing would unquestionably be 

prejudiced if Act Now would now be able to "unwind" the Settlement & 

Release Agreement through this appeal. Fox Plumbing has spent 

considerable resources to negotiate and enforce the final Settlement & 

Release Agreement. Accordingly, Act Now should be estopped from 

seeking review of the trial court's June 11, 2014 Order, which mirrors the 

terms of the Settlement & Release Agreement. 

As a practical matter, the relief Act Now seeks is beyond the 

Court's authority. Act Now does not simply seek .reversal of the June 11, 

2014 Order, but it seeks to be free from the requirements contained within 

the Settlement & Release Agreement itself; namely, that it is required to 

submit a declaration with evidence of full perfonnance prior to the release 

of the remaining $35,000 in the court registry. While the Court clearly has 

authority to review the trial court's orders and decisions, it is not clear 

how the Com1 could "unwind" the Settlement & Release Agreement of the 

parties. RAP 2.2 lists the types of "superior court decisions" that may be 

reviewed. The Settlement Agreement is not a "decision" of the trial court. 

Act Now has not cited any legal basis for the Court to modify or set aside 

the final, binding agreement of the parties. 
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E. Trial Court Properly Enforced the Settlement & 
Release Agreement 

The trial court's decision enforcing the terms of the Settlement & 

Release Agreement should be affirmed. Act Now' s use of the name "Gary 

Fix" as its web address was a clear and material breach of the Settlement 

& Release Agreement. The purpose of the Settlement & Release 

Agreement was to define those names that Act Now could use in their 

business affairs. The Settlement & Release Agreement indisputably 

prohibits the use of "Gary Fix": 

Defendants shall have the right to use the trade name 
"Gary's Fix-It Plumbing & Heating" or "Gary's Plumbing 
& Heating" or any other trade name or trademark it choses 
so long as the trade name or trademark does not include 
the word "Fox," or the word Gary together with any 
variation of the word "Fox," either by rhyming (i.e., 
"Box Plumbing & Heating") or by replacing the vowel 
in "Fox" (i.e., "Gary Fix Plumbing & Heating.") 

(CP 596) (Emphasis added.) The only reasonable interpretation of this 

language is that Act Now cannot use the name "Gary Fix." Hearst 

Communications, Inc. v. Seattle Times Co., 154 Wn.2d 493, 503-504, 115 

P.3d 262 (2005). Not only does this name fall within the prohibited class 

of names, i.e., a name with a variation of the word "Fox," but it is 

expressly identified as an example of a prohibited name. 

Moreover, Fox Plumbing rejected the name "Gary Fix" from the 

outset of the negotiations, multiple times. Act Now' s counsel even asked 
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whether Act Now could use "Gary Fix" twice on March 31, 2014 and Fox 

Plumbing's counsel unequivocally rejected the name twice. On March 31, 

2014, Act Now's counsel asked whether "Gary Fix-It" would be an 

acceptable altemative.4 Fox Plumbing's counsel rejected this name 

stating, "Gary Fix is too similar. The design of Fix could look like Fox."5 

The same day, Fox Plumbing's counsel again reiterated that "Gary Fix" 

was not acceptable.6 Further, the CR 2A Agreement specifically limited 

Act Now to using either "Gary's Fix-It Plumbing & Heating" or "Gary's 

Plumbing & Heating." Moreover, on April 30, 2014, in correspondence 

concerning Act Now's new logo, Fox Plumbing's counsel rejected Act 

Now's logo that read "Gary Fix-It Plumbing & Heating" noting, "if the 

"IT" is omitted, it is the "Gary Fix" name we expressly rejected."7 

The extrinsic evidence supports the conclusion that the Settlement 

& Release Agreement prohibits the use of "Gary Fix." Berg v. Hudesman, 

115 Wn.2d 657, 667, 801P.2d222 (1990). 

Act Now seeks to escape the clear terms of the Settlement & 

Release Agreement by manufacturing an exception to the prohibition on 

using the name "Gary Fix" that was never negotiated by the parties and is 

not contained in the agreement. Act Now asks this Court to read a hyper-
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4 (CP 606) 
5 Id. 
6 (CP 608) 
7 (CP 614-15) (emphasis added) 
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technical legal definition of "trade name" into the agreement, such that 

using "garyfix" as a "domain name" is permissible. This incredible 

argument is without merit for several reasons. 

First, the parties never negotiated a carve-out of the name "Gary 

Fix." Act Now concedes this point in their response. (Act Now Brief at 

25-26.) When Act Now inquired about the use of that name, Fox 

Plumbing expressly rejected it. At no time did Act Now raise the 

possibility of using that name as a "domain name" or in some other 

limited way. As such, the carve-out or exception that Act Now now asks 

the Court to read into the Settlement & Release Agreement is simply not a 

term for which there was mutual assent. 8 

Second, if Act Now wanted to use the hyper-technical legal 

definition that it now advocates, the onus was on it to so define the term 

"trade name" in the agreement. As it were, the term is not defined. 

"Undefined terms, however, must be given their 'plain, ordinary, and 

popular meaning."' Kitsap County v. Allstate Ins. Co., 136 Wn.2d 567, 

576, 964 P.2d 1173 (1998). "To determine the ordinary meaning of 

undefined terms, courts may look to standard English dictionaries. If the 

words have both a legal, technical meaning and a plain, ordinary meaning, 

the ordinary meaning will prevail unless it is clear that both parties 

8 Swanson v. Holmquist, 13 Wn. App. 939, 942, 539 P.2d 104 (1975). 
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intended the legal, technical definition to apply." Id. (citing Boeing Co. v. 

Aetna Cas. & Sur. Co., 113 Wn.2d 869, 882, 784 P.2d 507 (1990)). Under 

the facts, Act Now cannot meet its burden of showing that it was "clear" 

that both parties intended the legal, technical definition to apply because it 

concedes that the parties never negotiated the use of "garyfix" as a domain 

name. Therefore, the ordinary definition applies. 

The Merriam-Webster Dictionary defines "tradename" as: "1. a: 

the name used for an article among traders; b. BRAND NAME; 2. The 

name or style under which a concern does business."9 Black's Law 

Dictionary defines "tradename" as "l. A name, style, or symbol used to 

distinguish a company, partnership, or business (as opposed to a product 

or service); the name under which a business operates. • A tradename is a 

means of identifying a business - or its products or services - to 

establish goodwill." 10 

Under these ordinary definitions, "trade name" simply means the 

name used by a business. There is no question that Act Now is using the 

"garyfix" website for their business and that customers will associate the 

"garyfix" website with Act Now's company. Therefore, under the 

ordinary definition, the name "garyfix" is a trade name. 

203920 

9 See, http://www.merriam-webster.com/dictionary/tradename. 

10 Black's Law Dictionary 150 I (71h ed.) 
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Third, Act Now takes the erroneous position that a "domain name" 

cannot include a trade name. As Act Now cites, "A 'domain name' is a 

unique Internet address that serves as the primary identifier of an Internet 

user." 11 In other words, a domain name is simply an internet address: 

"www. .com." Within the internet address, a party may choose to 

use a trade name. Amazon is a familiar example. Its "domain name" is 

www.amazon.com. However, there can be no doubt that within its 

domain name it is using its trade name/trademark "Amazon." The same is 

true for Microsoft, Starbucks, and Windermere. Here, while 

"www.garyfix.com" may be a domain name, the "Gary Fix" name within 

it is still a trade name, because it identifies the name of the business. The 

Settlement & Release Agreement prohibits using the trade name "Gary 

Fix" in any manner. The fact that the prohibited name sits between 

"www" and ".com" does not matter. 12 

Based on the foregoing, the trial court properly ruled that Act Now 

had breached both the letter and spirit of the Settlement & Release 

Agreement by using "garyfix" as its website. 

11 Carefirst of Md, Inc. v. Carefirst Pregnancy Ctrs., Inc., 334 F.3d 390, 394 
(4th Cir. 2003). 

12 None of the cases cited by Defendants hold that use ofa trade name within a 
domain name somehow changes the classification of the trade name. 
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F. Trial Court Properly Awarded Attorneys' Fees 
Pursuant to Settlement & Release Agreement 

It is undisputed that the Settlement & Release Agreement, 

Paragraph 14, provides for an award of attorneys' fees to prevailing party 

of any dispute under the Agreement. Here, the trial court awarded fees to 

Fox Plumbing in the amount of $6,560. Act Now does not challenge the 

trial court's calculation of reasonable attorneys' fees under the lodestar 

method. 13 Indeed, the trial court only awarded Fox Plumbing a fraction of 

the $8,720.49 that it had requested. (CP 720) Act Now submitted a 

vigorous opposition to Fox Plumbing's motion for fees, arguing that the 

fee award should be reduced to a mere $3,000. (CP 703; 709) The trial 

court's ruling effectively reduced Fox Plumbing's requested fees by 25 

percent ($2, 160). 

Rather, Act Now simply challenges that the trial court erred in 

ruling on the underlying motion, and therefore the fee award should be 

reversed. Because Act Now has not raised a substantive error in the trial 

court's fee award, the award should stand if the Court affirms the trial 

court's underlying ruling on the motion to enforce the Agreement. 

13 See e.g., Herring v. Dept. of Social and Health Serv., 81 Wn. App. 1, 33-34, 
914 P.2d 67 (1996); Crest Inc. v. Costco Wholesale Corp., 128 Wn. App. 760, 773-74, 
115 P.3d 349 (2005). To calculate the lodestar figure, the court multiplies the number of 
hours the prevailing party reasonably expended on the litigation by a reasonable hourly 
rate. Bowers v. Transamerica Title Ins. Co., I 00 Wn.2d 581, 597, 675 P.2d 193 ( 1983). 
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G. Fox Plumbing is Entitled to Attorneys' Fees on Appeal 

Fox Plumbing requests an award of attorneys' fees and costs 

pursuant to RAP 18.1. Attorneys' fees are recoverable pursuant to the 

contract of the parties. Here, Paragraph 14 of the Settlement Agreement 

provides: 

14. Attorneys' Fees. In the event of any 
controversy or dispute between the Parties pertaining to this 
Agreement, including enforcement of its terms or 
interpretation thereof, the prevailing Party shall be entitled 
to recover from the losing party its reasonable attorneys' 
fees, expenses and costs. 

(CP 598) If the Court affirms the trial court's orders or dismisses portions 

of the appeal, Fox Plumbing will be the prevailing party, and thus is 

entitled to its fees, expenses and costs. 

V. CONCLUSION 

For the foregoing reasons, Fox Plumbing respectfully requests that 

the Court dismiss Act Now's appeal of the June 11 and August 21 Orders 

as untimely. Alternatively, Fox Plumbing requests that the Court affirm 

all of the trial court's rulings on the merits. Lastly, Fox Plumbing requests 

an award of fees on appeal in accordance with Paragraph 14 of the parties' 

Settlement & Release Agreement. 
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Respectfully submitted this ir-da; of February, 2015. 

SOCIUS LAW GROUP, PLLC 

By dJ_ JL~-
~#35517 
Eleanor H. Walstad, WSBA #44241 

Attorneys for Respondent 
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CERTIFICATE OF SERVICE 
I certify that on the J'Y'Ciay of February, 2015, I caused a true and 

correct copy of this Brief of Respondent to be served on the following in 
the manner indicated below: 

Counsel for Appellants: 
Eileen I. McKillop 
Lane Powell PC 
1420 Fifth Avenue, Suite 4200 
P.O. Box 91302 
Seattle, WA 98111-9402 
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DAVID N. BROWN, INC., a Washington 
corporation, d/b/a FOX PLUMBING & 
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Respondents. 
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DECLARATION OF SERVICE 

I, Linda McKenzie, declare under penalty of perjury and in accordance with the laws 

of the State of Washington, that on February 13, 2015, I caused to be served a copy of the 

attached Appendix Index and documents on counsel of record in the manner shown and at 

the address listed below: 

Counsel for Defendants: 
Eileen I. McKillop 
Lane Powell PC 
1420 Fifth Avenue, Suite 4200 
P.O. Box 91302 
Seattle, WA 98111-9402 

DATED: February 13, 2015 at Seattle, W 
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Honorable At~ ~W¥Y 
Hearing: March 7, 2Q~i@feek: :~~~R¥·c ERK 

With Ora 4r~!6nt 
CASE NUMBER: 12-2-379 8-6 KNT 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

DAVID N. BROWN, INC., a Washington 
corporation, d/b/a Fox Plumbing & Heating, 

Plaintiffs, 

v. 

ACT NOW PLUMBING, LLC, a Washington 
limited liability company, d/b/a Gary Fox 
Plumbing & Heating; IGOR IV ANCHUK, 

Defendants. 

NO. 12-2-37938-6 KNT 

DECLARATION OF ADAM R. 
ASHER IN OPPOSITION TO 
MOTION FOR SUMMARY 
JUDGMENT 

16 I, Adam R. Asher, am over the age of 18 years, am competent to testify to the matters 

17 set forth herein, and make this declaration of my owu personal knowledge and belief. 

18 1. I am one of the attorneys for Plaintiff David N. Brown, Inc. d/b/a Fox 

19 Plumbing & Heating in this matter. Throughout the course of litigation and discovery, I have 

20 come into possession of the following documents: 

21 2. Attached hereto as Exhibit A is a true and coTI"ect copy of the Declaration of 

22 David Brown dated April 2, 2010. 

23 3. Attached hereto as Exhibit Bis a true and correct copy of portions of the 

24 transcript of the deposition of Gary Fox taken on February 14, 2011. 

25 

26 
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4. Attached hereto as Exhibit C is a true and con-ect copy of the Purchase and 

Sale Agreement dated October 27, 2008 for $15,000. 

5. Attached hereto as Exhibit Dis a true and correct copy of the November 4, 

2008 fax from Gary Fox to Martin Fox. 

6. Attached hereto as Exhibit E is a true and correct copy of the January 2, 2009 

Purchase and Sale Agreement. 

7. Attached hereto as Exhibit F is a true and correct copy of the Declaration of 

Sandra Oatman dated February 11, 2011. 

8. Attached hereto as Exhibit G is a uue and co1rect copy of the fax of 

December 4, 2008 from Gary Fox to Martin Fox. 

9. Attached hereto as Exhibit His a true and co1rect copy of the Declaration of 

Gary Fox dated January 24, 2011. 

10. Attached hereto as Exhibit I is a true and correct copy of the Declaration of 

Igor Ivanchuk dated 1anuary 5, 2011. 

11. Attached hereto as Exhibit J is a true and correct copy of portions of the 

transcript of the deposition of Nazary Ivanchuk taken on February 15, 2011. 

12. Attached hereto as Exhibit K is a true and correct copy of portions of the 

transcript of the deposition oflgor Ivanchuk taken on February 15, 2011. 

13. Attached hereto as Exhibit Lis a true and correct copy of the Declaration of 

Gary Sather dated February 18, 2011. 

14. Attached hereto as Exhibit Mis a ti·ue and correct copy of the AG Press 

Release. 

15. Attached hereto as Exhibit N is a true and con-ect copy of the conviction 

record for Nazary Ivanchuk. 
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16. Attached hereto as Exhibit 0 is a true and correct copy of the letter agreement 

dated January 17, 201 0. 

17.- Attached hereto as Exhibit P is a true and correct copy of the Trademark 

Assignment dated January 24, 2011. 

18. Attached hereto as Exhibit Q is a true and correct copy of the Trademark 

Purchase and Sale Agreement dated January 21, 2011. 

19. Attached hereto as Exhibit R are true and correct copies of the checks 

payable to Gary Fox. 

20. Attached hereto as Exhibit S is a true and correct copy of the Verifit'.d 

Complaint dated October 14, 2009 filed in King County Cause No. 09-2-37499-6 KNT. 

21. Attached hereto as Exhibit T is a true and correct copy of Defendants' 

Motion for Summary Judgment dated January 5, 2011 filed in Cause No. 09-2-37499-5 KNT. 

22. Attached hereto as Exhibit U is a true and c01Tect copy of the transcript from 

the hearing on Plaintiff's Motion for Summary Judgment. 

23. Attached hereto as Exhibit V is a true and correct copy of the Brief of 

Respondent Act Now Plumbing to the Court of Appeals dated November 4, 2011 (without 

exhibits). 

24. Attached hereto as Exhibit W is a true and correct copy of the Court of 

Appeals Ruling dated September 24, 2012. 

I declare under the penalty of perjury of the laws of the state of Washington that the 

foregoing is true and correct. 

DATED this 2ih day of February, 2014, at Seattle, Washington. 
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THE HONORABLI<~ WESLEY SAINT CLAIR 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

DAVID N. BROWN, INC., a Washington 
corporation, d.b.a. Fox Plumbing & Heating, 

Plaintiff, 

v. 

ACT NOW PLUMBING, LLC, a Washington 
limited liability company, d.b.a. Gary Fox 
Plumbing & Heating, 

Defendant. 

NO. 09-2-37499-6 KNT 

DECLARATION OFDAVIDN. 
BROWN IN SUPPORT OF 
PLAINTIFF'S MOTION FOR 
PARTIALSUMMARYJUDGMENT 
ON LIABILITY 

I, DAVID N. BROWN, do hereby state and declare as follows: 

1. I am the President of Plaintiff David N. Brown, Inc. This declaration is 

submitted in support of Plaintiffs Motion for Partial Summary Judgment on Liability and 

Memorandum in Support Thereof. 

2. In 1964, to the best of my knowledge, Virgil Fox founded Fox Plumbing & 

Heating. 

3. In 1973, at the age of 21, I joined Fox Plumbing & Heating as a journeyman 

plumber and tradesman. 
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OF PLAfNTWF'S MOTION FOR 
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Seattle, Washington 98101.3951 
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4. In 1975, I became a minority owner in Fox Plumbing & Heating and by 1979 

a fifty percent owner and its Vice President. 

5. .In 1983, I formed. Plaintiff David N. Brown, Inc. and purchased, in its 

entirety, Fox Plumbing & Heating. 

6. At present, Plaintiff, doing business as Fox PLUMBING & HEATlNG, consists of 

20 full time employees, answers 3,600 customer calls per year and grosses estimated annual 

revenues of $3.2 minion. 

7. Since 1964 and continuously to the present, the mark Fox PLUMBING & 

HEATING (the "Mark") has been used to promote and perform plumbing, heating and other 

serv'ice3 (the "Services") in King County. 

8. Under the Mark, the Services are promoted to and performed for the general 

public, primarily, residential and commercial customers. 

9. Using the Mark, Plaintiff spends an average of $320,000 per year 

promoting the Services. 

IO. Plaintiff promotes the Services via its website at www.foxph.com, 

traditional print such as Dex and Yell ow Page ads, newspapers, direct mail, radio and 

television commercials as well as on billboards and buses. 

11. As a result of its time, energy and effort, Plaintift: under the Mark, has 

become well recognized and well regarded in the community for the quality of its 

services and its leadership in the local heating and plumbing industry. David Brown was 

the Charter President of the National Trade Organization for Plumbing Heating and 

Cooling Contractors. Under the Mark, Plaintiff is rated among the top 5% of all 

plumbing businesses on Angie's List, been awarded "Best of Local Business" by the US 

Commerce Association for Plumbing Contractors and rated no. I in Seattle for Customer 

26 DECL. OF DAVION. BROWN IN SUPPORT 
OF PLAINTIFF'S MOTION FOR 
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Satisfaction by The Seattle 10 by City Spur, an national customer service organization. 

As further evidence of the Mark's good will and strength, Plaintiff maintains a 5 Star 

Rating on Yellowpages.com, Insider pages, Yahoo and 4 Y2 Star ratings on Goggle, 

CitySearch and Judy's Book .. 

12. Since Defendant first began infringing on the Mark, Plaintiff has received· 

and continues to receive an ever-increasing stream of consumer confusion and complaint, 

i.e., that Defendant and its services are associated with Plaintiff and its services. 

13. Attached are true and correct copies of the following exhibits: 

EXHIBIT 

A. 

B. 

c. 

D. 

E. 

DESCRIPTION 

A true and correct copy of the November 7, 
1983, trade name registration with the 
Washington Department of Licensing. 

A true and correct copy of the June 27, 1984, 
trademark registration with the Washington 
Secretary of Stat~. 

A true and correct copy of the current 
trademark registration with the Washington 
Secretary of State. 

A true and correct copy of the 
www.foxph.com website. 

A true and correct copy of Plaintiff's Dex 
Knows Yell ow Pages ad. 
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I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 
2 
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4 
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EXECUTED AT SEA TILE, WASHING TON this 2nd day April 20 l 0. 
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DAVID N. BROWN, INC. 

D.:e 0.~~ 
David N. Brown, Its President 
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2. ~ricd individu•l• • 11\<1 1ig!\4tura ol one mcmbiir - ,...pru.;ntiC\\) lh11 ~rll41 eommunltt, 

In co111plo•~ "''th Chapm 19.60.010 AC'N, the und<HllQf\Sd penonl•I. b<linl) frrit ""'°'"• 1m1tt met tll4 11ato111<1n11 en the 1'~f7'1 $id. at tl'li; ~illQt;; 
•re .tr<>•; 11'\d that the o.muhl •PP<!•rir.q thcrsin i•l•n tha lfti<i 1"4 rul nA111Ql•I oi tmr undqf11Qotld, 
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'. 

CSATIFICATE Of TRAOE HA'-IE 
(Print or tVP'I ~II infot-ticn on thi• aldl.) 

T~ N~ to bl Raq1nvred: __ __,P"""'o-..x:"'"-P~l ... w...,!Db.....,,i .... n..,g.__ ______________________ _ 

Maiu~Addt-.M: 5907 Empire Ways, Seattle, WA 98Ue 
CMelt( V) <X)U(\tlel \r1 .. hich Tr-.d• N- ic la bl! ullld: 

_01-Ad•m• 
-0"2-Axsrin 
-0.l-Benron 
_04.Cl\<11111'1 
_ 0&-<:lallwn 
-0&-Clerlt 
_07-Cllumtm 
-~12 

Brown 

_os.oouql~ 
-10.F•r<y 
-11-fr•nl<iln 
-12-G•rlield 
_lJ.Gront 
-\ol-Groyl Harboc 
-15-hl•nd 
-lt>Jeffenon 

David N. 

X.3_11.1(;09 
~lS.K1t14P 

-IS.Kitt11e1 
-20-Kiidi;iht 
_21-LoWi• 
-12-l.ineoln 
--23-Muon 
--24-0u~ 

_2'5-Poclfh; 
-16-P•nd Or•llt. 
~7·Pl<lrt* 
__:ia.s¥t Juon 
_29-si..v11 

"JO.Skamania 
:ii.'.&J 1-SnohOmltl'I 
_j2·SpoltaM 

_n.s~. 
-3+ ThurrtOA 
_.35-Wehkaakum 
_:u;.watl• W•lla 
-J7·Wti.ti:om 
--38·Whlunan 
-3~Y4kJme 

I- t- "" 
U«1 N...,... FintNlltlS Ml4d141·~ 9Bllt 

u:itNa.riw Fir11fll<1m<1 Mlddlol N!ima Rlf"tlld!tt9 Melll'"I Addrtta 

L.ut N..,... FintNenw MlddklN_,.. SitU!QitR Mllilr.t Addf-

L&lt Name Flnt t4•me M~N.mc llft.~?:t Mrilll"IJ Addrli• 

L..a1tNGtM F1nt N4'TWI Ltlddb N.tir.c Bl<thdeta ltlllllr.QA~" 

L.-otNamo flrtt NJ«M illtlc!dld Numa lin'h<l!f'9 . MtlllnQ Addf;iit 

TR.I.OE. NAM£ R~G1$TltATION FEE: $&.00 a.Ot.Ke Cl-H:C:CS '-''l'Ml.l TO: $TAU ll'IU3U'AU\ 

-- , _______ ... ___ .,. ________ _ 
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CEltTH'1CA'l'u~ REG1ST1~ATION OF 1'HAl)EM.ARK 
* zm· • • 'eerrr: * 

..I, ~ Jt.,,~ !l'eueaur o/ !l'kik- o/ ~ !/1a1e- cf0lllu.ali..:r~v 
~id wa/0'..-6.an- o/ lk Yd a/ .u:ud Sf'~, ck~ c~ ~ ~,., ~'!/' 
§~WJci. %~/¢,i,: 

015131 
(Oep;;rt.mtlnt..il tlsa Only) 

FILE: f' IS.SU& DA'?E, ·~ 2. 7 f.is.i EXPI~TION DA~E> 

David N. Brovn, !n~. Ill Ha.me of Registrant• 
(a) If pa.rtnersnip, r.<Wlt!s of p;utners, {"4) Tha sinqle classification ~which 

(b)- If corpacdtion, st.att! cf inco:rp-
orat..ion; Wa~hington 

[2) Business Address o! Registrant: 
.r,ao1 M I Kt av p Jr \.Ja•t $r;wc h 

Ill Description of ~he &rademark exactly 
as it is registered and as shown in 
cha attached apecimen\ ~Fo~ Pluwbtng 

&. Ueatlng" w"lth a dl!fJtctlon of ct fox 
.......d.Uir.e4 lo tup c9;1t nnd ~er_vlce hot 
___Julldlng a vrenc11 In l\·l,. rh~-t hand 

and 4 leakln~ o!pe ln hl~ left band. 

best describes the goods or services this 
trade111a.rk is used wl.th·: _1_0_3 _____ _ 

(5} The actual goods or services wir:.~ which the 
tradelll4r~ is used a.re: Plumbing and hesti~g 
servtces con&istlng of, among other thin~s, 
repulr and remod~llng, s~wur se~vice, new 
construction, lawn sprlnkl.ers, drain cleanin 
and heating ~epalc and Lruitallation. 

I 

16) Date tradt!llla&k first used in washinqton by 
cegistrant or his/her pcedcoasl!or Ln b11si-

""""' 1964 

( 7 l bate trademark fi.rst used anywhere: 
1964 

See f<1cslwil1.a of trademark 
attached hereto: 

§,,,, /Jedini.(Nl"!f Cf)ffte·'l.uj', JI IU»<H ~~~W;. 
ul n';ll km.a a-ml a~ ~~41 ~ 9kl 
c./ 11.,, 9'ta.U cJ' ())/'a.Jlui~/,;.,,. @o-H.., <$/ ~.s 

'ii:afi!ol ll-~L-21_. _da;t of'- June __ -19. s~. 

. n CJ[; 
____ _fI.IJi:1 ~·'' ~-------------

S•f 51 (R 4/Sl) 
RA LPll MUNRO. Sccret4rvofS1•1c 
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I, Snm Reed, Secretary of State or the. Stale nr Washington und custodian of its seal, 
hereby issue this 

cerlilkate that uccording to records on fik in this office. 

trademark: 

"FOX l'LUMBING & HEATING" PLUS DFS!GN. DESIGN CONSISTS OF AN !MAGE OF A FOX FIXING A 

LEAKY PIP!~ .. 

regiskred in the State or Washington to 

DA YID N. l3ROWN, INC. 

nam..:s of partners: (ir any) 

state of im:orporation: (ii' any) Washington and I flirthcr ccrtil'y that such trademark 

with file'# 53~64 MlS issu!.!tl on March 16. 20 I 0 and will !.!xpirc on March 16. 2015. 

I furlh!.!r c1.:rtify !hat the classitication number of' the trademark is 37 and the 

m:tual goods or scrvkes with wh id1 the lradc1m1rk is used arc 

plumbing and hcntinl:', Sl'rviee;. 

The date the trndcnrnrk was l'irsl used anywhere is ! 911~1 and the dale the 

tr[1dcma1·k was fi1·s1 used in Washington is 196-1. 

Date: fvl<ir•ch l 6, 20 I 0 

Ciive11 undcr 111y hand am.1 tile Seal ol' the Statt.: 
of Wu~hingtPn al Olympia. !he State Cupiul 

Sam Recd. SL'L'rdar_v !lf State 

I 

I 
I 

• • ! 

I ·------- -------- --·-----~----' ~ .... ~;:::.:===.==============_=::_=____________ • .,,,.~:. 
----=, ... ti...-:·~.----



Page 1 of2 03/16/10 169<H2.5-
001 
$15. 00 K #4698'2.. 
lid; 1861262. 

x 
- ·sTATE oFl;wAsHtNGTON m S~CRETAfilY OF STATE 

Washington Trademark 
See attached detailed instructions 

11111111 
TMR FILED 

SECRETARY OF ST ATE 
SAM REED 

MARCH 161 20·10 
~ New Filing $55 per classification number 

D R&newaf $50 per classification number 

0. Add $20 to your fee for Expedited Service 

Expiration Date: 03/16/2015 
Registration Number: 53864 

TRADEMARK REGISTRA Tl ON/RENEWAL 
Chapter 19.77 RCW 

SECTION 1 

TRADEMARK OWNER: (May be a company, organization or an individual - see instructions page) 

David N. Brown. Inc. 

Address: 7501 Second Avenue.s. 

City · Seattle State WA Zip Code -"'-00.;...1'-15_· ---------

SECTION2 

IF TRADEMARK OWNER IS AN ENTITY UST STATE/COUNTRY OF ORIGIN: Washington State 

If recorded in the State of Washington, provide the UBI Number: __ 57_8_·0_7_3·_40_2 _________ _ 

SECTION 3 

TRADEMARK SPECIFIC INFORMATION: 

Attach three (3) samples of the trademark, including one original (see instructions page) 

Describe the trademark as it is to be registered: "Fox Plumbing & Heating• e!Us design. Design consists ol an 

image of a f~x f1Xing a leaking pipe. -
' 

Goods or Services Classification Number(s): (see list on page 2): 037 --
Trademarl< is used tor: D Goods IXl Services of the rollowing description: Plumbing and heating services. 

------·-
Continued_::.n page 2 

Trademark. - Registrallon Wtishington Secretary ofSt.1le Revised 12108 
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PaQe 2 of 2 
SECTION 3 (continued) 

Describe the exact manner in which the trademarl< is affixed to goods or displayed with services:, ____ _ 

The mark is used by applying.it to brochures, promotional materials, business cards, computer screens, websites, 

service ttucks, letterhead, advenlsements and in other ways customary in the trade. 

SECT\ON4 j 
WASHINGTON TRADEMARK TO BE RENEWED BY APPLJCANT 

RegistratlQn Number: ____________ Original Date Filed: ___ --'------- , 

SECTION 5 

DATE TRADEMARK WAS FIRST USED BY APPLICANT OR APPLICANT'S PREDECESSOR 

In any state or country: __ 1;..:;;96:..:.4...:........ ________ ln Washington State:,_-.:.1.::.964~-------

SECTION 6 

SIGNATURE OF OWNER OR AUTHORIZED REPRESENTATIVE 

Applicant is the owner of and is now using tlia trademark identified above; I believe no other Individual or entity 
has the right to use such trademark in connection with the same or similar goods or services in this state either 
in ~ntiaxl form or In such a near manner as might be mistaken therefore. 

x lU .fJ ,~ David N. Brown, President . 03/15/2010 200.767.3311 

Signature Printed' Name & Title Date Phone Number 

GOODS OR SERVICE CLASSIFICA.1'10N .NUMBERS: 
(Sea WAC 434-12-015 or www.secslate.wa.gov/CO!l.!§[ for a compleltJ description of each classification) 

Goods 
1. Chemical 
2. Paints 
3. Cosmetic & Cleaning 
4. lubricants & Fuel 
5. Phannaceuticals 
6. Metal Goods 
7. Machinery 
B. Hand tools 
9. Electrical & Scientific 
10. Medical Appara\us 
11. Environmental Control Apparatus 
12. Vehldes 
13. Firearms 
14. Jewelry 
15. Musical Instruments 
16. Paper Goods & Printed Matter 
17. Rubber Goods 

Goods 
18, Leather Goods 
19. Nonmetallic Building Materials 
20. Furniture & Other Articles 
21. House wares & Glass 
22, Cordage and Fibers 
23. Yarns.and Thread3 
24. Fabrics 
25. CloU1in9 
26. Fancy Goods 
27. Floor Coverings 
28. Toys & Sporting Goods 
29. Meats & Processed Foods 
30. Staple Foods 
31. Natural Agricultural Products 
32. Light Beverages 
33. Wines and Spirits 
34. Smoker's Ar1icles 

Services 
35. Adver1ising & Business 
36. Insurance & Financial 
37. Construction & Repair 
36. Telecommunicalions 
39. Transportation & Storage 
40. Treatment of Materials 
41. Education & Training 
42. Scientific & Technological 

. 43. Food.' Drink & Ladglng 
44. Medical, Veterinary & Hygienic 
45. Personal & Socia! 

Tr.ulcmnrk - Registration Washington Secretary ofSr:1te Revised 12/0S 
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Seattle Plumbers I FOX Plumbing and Heating, Seattle Plumbing 2417 King Co. Pagel of2 

Request SONlce Now 

Fo• Home 

Plumbing Serv1ces 

Specials 

Plumbing Products 

Seallle Plumbing Slog 

About Us 

Contact Us 

24 hwr l!lnerg.nc.y Plumbing 
Service. •lumbers Anllabre 7 D.•W"S 
A We•k In SHUI• • M:ln9 CGunty. 

Prepaluid for• Plumbing 
£rne:r9111ncy 1 etack. If l!lre h• add our 
Vcard Into to your mobile dc.vtce. 

Fox Plumbint •nd ll .. llnt : S.attlo 
F\l'.i Pl1nubio11 .1r.d H-.! .iung 
7s.JI ii;o.;'IE. $0. 
Seaute , Wathlflt?lo11 , 93 loa IJS,; 
!IJ6-t;!!4·-'i9Cjl) 
G€<): <7 .S l~H7. • IZZ.JJ 1-181 

FOX PLUMB ING AND HEATING HAS PROVIDED COMPLETE 'PLUMBING AND 
HEATING SERVICES IH SEATTLE AHO KING COUNTY SINCE 1964. 

PLUMBING.& HEATING SERVICE 

• Drain Sc sewer c;leaning 

• De-rootjng 

• Leaky pipes&. toilets 
• Water pressure problems 

• Water filtration 
• Hot tub & spa repairs 

• New tlxtures & faucets 

• Kitchen & bath remodeling 
• Bath modlflcatlon for 

dlsabled 

• Gas piping 
• Pipe locating 
• Water heater repair & 
lns~llatlon 

• Video drain line Inspection 

• Trenc:hless water fine & 
sewer replacement 

SPECIALS OFFERS 
See Our Bath Suite Spedal 

Offer i\)od through May 1, 2010 "" 

Congratulations to our first 
Referral Winner! See Referral 

Program for your chance to win, 
and stay tuned for our next 

drawing, September 15, 2.01 O • 
PrlzeTSA. ,.,. 

Don't miss our $699.00, Installation 
Included, Gmax Tollet or Extensa 

faucet special! a .. 

Up to 75% offln rebates on a 
tankleu water heater .... 

PLUMBING & HEATING PRODUCTS 
We Carr'/ top quality plumbing 

products like; 
Moen, Toto, Whlriaway, 

Autoclrc, lnslnkerator, Rinnal, 
liberty 

Explore your replacement or 
remodllng options in our Plumbing 
Products Page. 

tnlMQ!:lN 

SEATILE PLUMBttlG BLOG 
Current news plus tips gained from 

our over 40 years In the plumbing 
business by our Seattle Plumbers, 
from handling plumbln9 eme19ency 
situations to.products reviews and 
experiences. 

Plumblng Referral Contest Winner 
Announced. 

Follow Up 

Fox Plumbing & Heating R4!cieves 
Angle's Super Service Awards 

Reviews 
We are proud to share 

our customer comments 
and compliments about 
Fox plumbers. 

"/ \n'lll/ IO /~t J'Olf klrotl' llOh" 
pleas~d I am ,,·idt die rtsponse. 
sen.1t.•e and courl?SV m1 Fa.Y 
dispatch tr and pm;nber._ • 

See more testimonials 
about Fox plwnbers. 

Awards. 

see more ....... 

,.,,.>----.... 
Follow Fax Plumbing News, Specials 

and Contes1s - ----......__ 
S.•ltl• Plumblnt Conuactor Fo• Plunlbln9 ••d H .. tlnt 

C- ~-------_...:.-7'1 

---·--------~ 

http://www.foxph.com/ 
19 
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Seattle Plumbers I FOX Plumbing and Heating, Seattle Plumbing 24/7 King Co. 

htlp://www.foxph.com/ 

Page 2of2 
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FJndthe business you need. 



EXHIBITB 
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In The Matter Of: 

DAVID N. BROWN, INC. 
v. 

ACTNOW PLUMBING, LLC 

FOX, GARY - Vol. 1 
February 14, 2011 

MERRILL CORPORATION 
LegaLlnl<, Inc. 20750 Ventura Bot1levmd 

Sullc 205 
Woodland Hiiis, CA 9136•1 

P110no: 81 B.593.2300 
Fax: B1B.593.2301 

24 
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GARY FOX - 2/14/2011 

l 

Page 9 ; 

MS. MCKILLOP: Yeah, uh-huh. And we'll mark 

this as Exhibit No. 1. Why don't we mark -- what we'll 

do is --

(Exhibit 1 was marked for identification.) 

MS. McKILLOP: What I think we'll do is -- you 

want your originals back, so what I think we'll do is 

before this deposition is ending today, we will have 

this copied at this firm. I'll take a. copy. Okay. And 

I think what we'll do is have you remark the copy only 

so that they can get their originals back. Okay? All 

right. 

Q Mr. Fox, are you under any medication today 

that would prevent you from testifying truthfully? 

A No. 

Q Are you on any medication at all? 

A Yes. 

Q Okay. What are you on? 

A Insulin. 

Q Okay. And what is the insulin for? 

A My diabetes. 

Q Okay. Do you have any other condition that's 

affecting your health at this time? 

A Lung cancer. 

Q Okay. And when were you diagnosed with lung 

cancer? 

.. 

I:' 

'j 

I: 

... 
; 

Merrill 
800-826-0277 

Corporation Los Angeles 
www.merrillcorp.com/law 

94b4d972-Scee-4e48-8c5b-f~d52d8e7a 



GARY FOX - 2/14/2011 

Page 10 

10:14:39 1 A April of 2008. 

10:14:41 2 Q Okay. And was that while you were in Seattle? 

10:14:44 3 A Yes. 

10:14:44 4 Q And who is your doctor in Seattle? 

10:14:47 5 A I went to Valley General, and we had -- I had 

10:14:52 6 two or three different doctors at the time. 

10:14:55 7 Q And what is the status of your lung cancer at 

10:14:58 8 this time? 
I 

10:14:59 9 A In remission. 

10:15:02 10 Q And what is your current address? 

10:15:05 · 11 A 2396 Via Mariposa West, Laguna Woods, 

. 10:15:12 12 California, apartment -- or unit 2G. 

10:15:16 13 Q And how long have you resided at that address? 

10:15:21 14 A Two years. 

10:15:22 15 Q And can you give me approximately the date that 

10:15:24 16 you moved down to San Diego -- or I mean at least Laguna 

10:15:33 17 Woods? 

10:15:34 18 A It was around April. 

10:15:34 19 Q Of 2008; is that correct? We just have to get 

10:15:36 20 the years right. 

10:15:36 21 A Yes. 

10:-15: 36 22 MR. FOX: No. 

10:15:36 23 THE WITNESS: 9. 

10:15:37 24 BY MS. McKILLOP: 

10:15:37 25 Q Oh, 2009? 

Merrill Corporation 
800-826-0277 

Los Angeles 
www.merrillcorp.com/law 

·~.-

94b4d972-6cee-4e48-8c5b-riiiad52dBe7a 
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Page 32 ,, 
10:46:39 1 521. 

10:46:42 2 Q Okay. I'll ask the same question for 517 

10:46:45 3 Central Avenue. Since moving to California, did you 

10:46:50 4 ever operate any businesses out of the 517 Central 

10:46:55 5 Avenue North property? 

10:46:56 6 A Yes. 

10:46:57 7 Q Okay. What business? 

10:46:58 8 A Gary Fox Plumbing. 

10:47:00 9 Q Okay. And since you've moved down to . 

10:47:01 10 California, you've operated Gary Fox Plumbing out of , 
, 

10:47:06 11 that? ; 

, 
10:47:07 12 A No. I closed the business when I found out I 

10:47:09 13 had cancer. ' , 

10:47:09 14 Q That's what I was wondering is since you've 

10:47:12 15 moved down to California, haven't operated 
j) 

you a 
,, 

10:47:15 16 business? 

10:47:16 17 A I wanted to get rid of the businesses. This !. 

10:47:20 18 was probably part of the problem. 
, 

10:47:21 19 Q Okay. Do you still own 525 Central Avenue 
I· 

10:47:26 20 North building? 
, 

10:47:27 21 A I sold 525 several years ago, about five years 

10:47:30 22 ago. :· 

10:47:31 23 Q Fair to before moved down to 
1· 

say you I 

10:47:33 24 California? 

10:47:34 25 A Yes, it was before. 

•. ..... -- . • . ' .· . ... ', .. 

Merrill 
800-826-0277 

Corporation Los Angeles 
www.merrillcorp.com/law 

94b4d972-6cee-4e48-8c5b-~6ad52d8e7a 
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11:40:25 1 you think that's the first time that you've actually sat 

11:40:28 2 down with Mr. Brown and he had offered to actually 

11:40:35 3 purchase Gary Fox Plumbing? 

11:40:36 4 A Well, yes. I let him know about my cancer. 
; 

11:40:40 5 Q Okay. And you said that you were diagnosed ' 

11:40:42 6 with cancer in, I believe, April of 2008; is that 

11:40:44 7 correct? 

11:40:45 8 A That's correct. 

11:40:45 9 Q Okay. So what period of time is this in 2008 ; 

' 
11:40:49 10 you think you sat down with Mr.· Brown and he offered to 

11:40:52 11 purchase Gary Fox Plumbing? ~ 

i. 
' 

11:40:54 12 A It was the sJnmnertime, I recollect. ' 
' ' 

' 
11:40:56 1.3 Q So summer of 2008? ! 

I 

11: 40:58 14 A In that area, yeah. ' 

11:40:59 15 Q Okay. Now, can you tell me, when did Igor --
11:41:10 16 how did you get to know Igor Ivanchuk? 

11:41:14 17 A He was an employee. 
,, 

11:41:16 18 Q Okay. Is that the first time that you met 

11:41:19 19 Mr. Ivan~huk, as an_employee? 
' 

11:41:21 20 A When I hired him, that's when I -- yes. 

11:41:23 21 Q Was he a friend before that? 

11:41:26 22 A He was a friend of my girlfriend's. : 
11:41:28 23 Q Okay. Was he a friend of yours? Did you 

11:41:31 24 consider him a friend? 

11: 41: 32 25 A Not at that time, no. 

' 

Merrill 
800-826-0277 

Corporation Los Angeles 
www.merrillcorp.com/law 

94b4d972-6cee-4e4B-8c5b-tt§ad52d8e7a 
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BY MS. McKILLOP: 

Q You can answer, sir. 

MR. LOWE: I object. Lack of foundation, calls 

for speculation, assumes facts not in evidence. 

MS. MCKILLOP: Fine. 

THE WITNESS: I'm not sure. 

MS. McKILLOP: Okay. Now, we have Exhibit 1 

back from being copied, and I think what we're going to 

do is we're going to substitute the original, since you 

want your original back, sir, and we're going to 

substitute the copy for the original Exhibit No. 1 so I 

can ask you about it. Okay? 

THE WITNESS: Sure. 

MS. MCKILLOP: Is that agreeable? 

MR. FOX: Fine. 

MS. McKILLOP: Okay. If you could remark that, 

please. 

I. 

"\'ll!'l"f'·: .. 

Q Now, sir, were there any other -- now, I 

understand that you were diagnosed with lung cancer 

A Yes. 

Q -- in the -- I believe the spring of 2008, 

right? 

A April. 

Q April. Did you have any offers from any other 

pu~chasers for Gary Fox Plumbing I 

.. .. ,, ........ _ . -.. ·-·····.---:-:-:-:' · . ....... · .. , ... 

Merrill 
800-826-0277 

Corporation Los Angeles 
www.merrillcorp.com/law 

29 
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12:10:56 1 MR. FOX: Object to foundation. 

12: 10: 57 2 BY MS. McKILLOP: 

12:10:58 3 Q ~- before you actually left for California? 

12:11:01 4 A Will you repeat that, please? 

12:11:02 5 Q Sure. Prior to leaving for California, between 

12:11:04 6 the time period that you were· diagnosed with cancer in 

12: 11: 07 7 April of 2008 and by the time you left for California, 

12: 11: 11 8 did you have any other offers to purchase Gary Fox 

12:11:14 9 Plumbing? 

12:11:15 10 A No. 

12:11:16 11 Q Okay. Did you ever tell Ivanchuk, Mr. Ivanchuk 

12:11:21 12 that you had other offers for the business? 

12:11:26 13 A Earlier I had mentioned that Dave Brown was 

12:11:30 14 interested. 

12: 11: 31 15 Q Okay. And how -- when you said Dave Brown, had· 

12: 11: 37 16 he contacted you? Dave Brown? 

12: 11: 41 17 A What.we talked about. 

12:11:42 18 Q Okay. Explain to me, I'm sorry. Go ahead. 

12:11:44 19 Had Dave Brown contacted you? 

12:11:47 20 A Yes, he contacted me. 

12: 11: 50 21 Q Okay. Did he call you personally or did his 

12:11:53 22 attorney? 

12:11:53 23 A We met at the restaurant. 

12:11:54 24 Q Okay, I'm sorry. In the summer of 2008? 

12:11:57 25 A Yeah. 

.. · .: ··.· 
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12: 11: 58 1 Q Okay. And that's the time that you say that he 

12:12:00 2 just offered to give you a percentage of whatever 

12:12:04 3 revenues was received? 

12: 12: 05 4 A It wasn't a realistic offer in my eyes, no. 

12:12:08 5 Q Okay. And you rejected it? 

12:12:10 6 A I rejected it. 

12: 12: 11 7 Q Did you ever receive any other subsequent offer 

12:12:13 8 from Mr. Brown to purchase Gary Fox Plumbing after the 

12:12:18 9 summer of 2008? 

12:12:19 10 A No. 

12:12:20 11 Q Okay. And you didn't receive any offers from 

12:12:23 12 any other individual or company to purchase Gary Fox 

12:12:25 13 Plumbing, right? 

12:1.2:28 14 A There was no other company that offered me, no. 

12:12:32 15 Q Okay. Now, after you were diagnosed with 

12:12:34 16 cancer, was it your intention to basically stop 

12:12:45 17 operating Gary Fox Plumbing? 

12:12:48 18 A As soon as possible. 
-....:..... 

12:12:49 19 Q Okay. And did you have any conversations with 

12:12:54 20 Mr. Ivanchuk about the fact that you wanted to stop 

12:12:57 21 operating Gary Fox Plumbing totally after you were 

12:13:01 22 diagnosed with cancer? 

12:13:03 23 A Yes, we had talked about it. 

12:13:05 24 Q Okay. And tell me what those conversations 

12:13:07 25 involved. 

. ... .. 
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12:13:09 1 A He showed an interest in Gary Fox Plumbing. . 

12:13:13 2 Q Okay. In purchasing it? 

12:13:16 3 A Yes. 

12:13:17 4 Q Okay. And when did he do that? 

12:13:23 5 A That was -- again, we're in August, I guess. 

12:13:33 6 Yeah, I guess in September, in that area and earlier, I 

12:13:41 7 2008. 
'--

12:13:42 8 Q Can you tell me, prior -- you said August 2008? 

12:13:45 9 A Around that time. I'm not sure of the exact 

12:13:48 10 time. 

12:13:48 11 Q And this is -- this is .after he had purchased 

12:13:50 12 the 1996 GMC van 1 right? 

12:13:53 13 A Yes. 

12:13:53 14 Q Can you tell me 1 do you have any idea why 

12: 13: 55 15 Mr. Ivanchuk would purchas~ a Gary Fox Plumbing van 

12:13:59 16 prior to August 2008 when he was discussing with you 

12:14:05 17 purchasing the entire company? 

12:14:08 18 A At that time he wanted to buy the van. I gave 

12:14:18 19 him a very good deal on it. 

12:14:19 20 Q Okay. Do you think he was using -- he would 

12:14:20 21 want to use it for personal use? Is that what your 

12:14:21 22 understanding was? 1: 

12:14:22 23 A No, I wouldn't think so. 

12:14:23 24 Q Okay. So this is the van that had the Gary Fox 

12:14:23 25 Plumbing advertisement. Did Mr. Ivanchuk use that van 
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12:29:00 1 No. 12. Do you recognize this document? 
·. 

12:29:13 2 A No, I do not. ' 
;. 

' 12:29:13 3 Q Is that your signature under the seller? 

12:29:26 4 MR. LOWE: Are you talking about on the first 

12:29:27 5 page, Counsel? 

12:29:28 6 MS. MCKILLOP: It's on every page. 

12:29:30 7 Q Under the seller at the bottom, did you sign 

12:29:32 8 that? 

12:29:37 9 A No. 

12:29:38 10 Q That's not your signature? 

12:29:39 11 A No. 

12:29:41 12 Q Okay. Are you claiming that you didn't sign 

12:29:43 13 this document? 

12:29:46 14 A No. 

12:29:48 15 Q Okay. Do you recognize this document at all? 

12:30:00 16 A Yes, I do recognize it. I! 

12:30:01 17 Q Okay. Do you recall when this document was --

12:30:06 18 do you recall the circumstances around filling out this 

12:30:09 19 document? I: 

12:30:10 20 A All right. I -- I do believe that's my 

12:30:16 21 signature. 

12:30:16 22 Q And is that your signature on page 2 as well, 

12:30:20 23 page 3 as well, page 4 at the bottom? I: 

12:30:23 24 A That's not my signature. 

12:30:25 25 Q On what? 
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A On this one, not even close. 

Q On what page, sir? 

A This was 

Q Let's go over each page then if you're going to 

dispute. 

A Well, I can't see. 

Q Okay. That's a little bit cut off. Go to the 

next page. That's how it was produced to us. 

A This is --

Q That's your signature on page 3? 

A None of them are my signature except it looked 

like it possibly could have been the first one, but I 

don't think so, no. 

Q You don't think that's your signature? 

A No, it's not my signature. 

Q And this is your --

A Wait a minute, let me get back to the first 

page, please. 

Q Okay. 

A No. 

Q I just want -- I'm just· talking about the 

bottom of the sheets. 

A They're not my signature. 

Q Okay. You claim they're not your signature? 

A That's right. 

i 

1 
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12:44:03 1 A Yes. 

12:44:03 2 Q Okay. And it also says under "Other," right 

12:44:12 3 here, under paragraph 2, it says, "Including all 

12:44:17 4 vendors, name of company, clients, reports, phones and , 

12:44:22 5 employees.·" Is that correct? Is that what that states? 

12:44:26 6 A That's what it says. 

12:44:26 7 Q Who filled that -- whose handwriting is that? 

12:44:29 8 A It's not mine. 

12:44:30 9 Q Do you know whose handwriting it is? 

12:44:32 10 A No. 

12:44:33 11 Q Do you know who filled this out? 
I• 

12:44:34 12 A No. 

12:44:36 13 Q Were you there when it was being filled out? : 

12:44:39 14 A Not this. ~t's been changed. 
I 
I 

12:44:41 15 Q. No. Were you there when this paragraph was 

12:44:45 16 filled out, "including all vendors, name of company, 

12:44:48 17 clients, reports, phones, employees," were you there? 

12:44:56 18 A No. 

12:44:58 19 Q Was that -- so when was this first presented to 

12:45:00 20 you? Was it on 10/27/08? 

12:45:04 21 A 10/27 .. 

12:45:06 22 Q Okay. Where were you at when you were -- when 

12:45:09 23 you signed this agreement? 

12:45:12 24 A I would assume I was in my office. 

12:45:15 25 Q Was Mr. Ivanchuk with you? 
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operating Act Now Plumbing after October 2008? I think 

. 

that's the time period. 
. 

A I'm not aware of his situation. 

Q Okay. Did you happen to see any of the trucks 

or anything --

A As a matter of fact, I saw some of his 

advertising, and I talked to some of my suppliers 

because he was -- he had -- he was using my accounts to . 
' 

get credit and he had used my name to get material. 

Q Your personal name? 

A Gary Fox Plumbing. 

Q Gary Fox Plumbing? 

A Right. • 

Q Okay. And you said you talked to suppliers 

about that? 

A Oh, sure did. I let them know that he's not to 

use my name. 

Q Okay. Why wouldn't he be allowed to use your 

name, Gary Fox Plumbing? 

A Because we signed an agreement. He's not to 

use Gary Fox name. 

Q Okay. So is it your impression that --

A It's not my impression. He's not to use Gary 

Fox. 

Q Well, it's your understanding that any purchase 

i 

; 

' 
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13:56:42 1 A Right. 

13:56:42 2 Q "Here is the biz contract. 11 Is that the 

13:56:45 3 business contract? 

13:56:46 4 A Yes. L 

13:56:46 5 Q What's that say? What's that next word? 

13:56:49 6 A 11 Igor." 

13:56:52 7 Q Why don't you read to me what that says. 

13:56:54 8 A "Igor already gave me $10,000. I will carry 5 I! 
13:56:59 9 for tools and materials." ' 

13:57:04 10 Q Okay. Go on. 
I 

13:57:06 11 A "I worry that Dave Brown may hassle us if Igor 1 

13: 57: 11 12 uses dba Gary Fox Plumbing. Talk to you soon." 

13:57:16 13 Q Okay·. So is this the agreement that you say 

13:57:18 14 you entered into and it's been signed -- actually, Igor I' 

13:57:22 15 signed it on 10/27/08, right? 
:'. 

13:57:31 16 A I need to see, is that the original? 1. 

I 

13:57:32 17 Q That's the only agreement that your attorney 

13:57:33 18 here has produced today. 

13:57:36 19 A Okay. 

13:57:36 20 Q Okay? 
I; 

I: 
13:57:37 21 A Yeah. 

13:57:37 22 Q So this is the agreement. 

13:57:38 23 A Okay. 

13:57:39 24 Q Okay. And did you sign did you sign the --

13:57:44 25 where is the second page signature? 
I 

·.·. -.. ,. -.. ,---· 
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13:57:47 1 A There is no seco.nd page signature. 

13:57:48 2 Q Okay. You didn't sign there? 

13:57:49 3 A No. 

13:57:50 4 Q Is this -- and then the third page you didn't 

13:57:53 5 sign? 

13:57:54. 6 A Nope. 

13:57:57 7 Q You're telling your attorney, this is the biz 

i3:58:00 8 contract, right? Is this something that you represented 

13:58:02 9 to your attorney as being the --

13:58:04 10 A Had to be approved by Marty, right. 

13:58:07 11 Q Okay. And this is what you thought was your 

13: 58.: 11 12 agreement with Igor Ivanchuk.? 

13:58:12 13 A That was not the agreement. I didn't sign it 

13:58:14 14 because Marty had to look at it first until I agreed 

13:58:20 15 with it. 

13:58:21 16 Q Well, is that -- is that your signature? I 

13:58:23 17 think we've established that. 

13:58:24 18 A Okay. Signature there. 

13:58:26 19 Q And you sent this to your· attorney saying this 

13:58:28 20 was the business contract, right? 

13:58:34 21 A Yes. 

13:58:35 22 Q Okay. This is -- every page is signed by 

13:58:43 23 Ivanchuk., right? 

13:58:46 24 A Yes, I guess. 

13:58:47 25 Q Okay. And at the very front of this it says 

·.-·. 
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14:02:20 1 A I saw -- started to see advertisements. 

14:02:23 2 Q When? When did you first learn that Igor and 

14:02:29 3 Act Now Plumbing was doing business as Gary Fox 

14:02:32 4 Plumbing? 

14:02:34 5 A He had an advertisement out, it seemed to me, 

14:02:35 6 and I saw that. 

14:02:37 7 Q And that was before you left for California? 

14:02:39 8 A Yes. 

14:02:40 9 Q Okay. And was that before January 2009? 

14:02:48 10 A No, I believe it was after·this was made, this 

14:02:52 11 ,was done. 

14:02:55 12 Q And what advertisement did you see? 

14:03:00 13 A I think it was a newspaper ad or like that. 

14:03:03 14 Q Okay. And did you ever contact Igor about 

14: 03: 11 15 that? 

14:03:11 16 A Multiple times. 

14:03:12 17 Q Okay. And you're saying before you left for 

14:03:15 18 caiifornia? 

14:03:16 19 A Absolutely. 

14:03:18 20 Q Okay. Do you have any records of that, 

14:03:20 21 contacting him? Do you have any phone records, anything 

14:03:23 22 that would indicate you contacted him multiple times? 
.i 

14:03:26 23 A Multiple times. We talked face to face. I 

14:03:28 24 called him on the phone. 

14:03:30 25 Q Sure. 
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14:04:40 1 I called him several times and let him know that he's 

14:04:43 2 not to use my name. 

14:04:44 3 Q You also said you had a secretary call him. 

14:04:47 4 What's --

14:04:48 5 A It seems to me -- I don't remember exactly what 

14:04:50 6 happened, but I dealt with Igor. 

14:04:53 7 Q Okay. So it's possible you didn 1 t have a 

14.:04:56 8 secretary call him because you didn't have a secretary 

14:04:58 9 at the time, right? 

14:04:59 10 A Right. 

14:04:59 11 Q Okay. So it's just you calling him. Okay. 

14:05:03 12 And do you have any records that reflect any calls to 

14:05:07 13 him? 

14:05:09 14 A I don't record my calls, no. I don't have any 

14:05:13 15 records. 

14:05:14 16 Q Okay. Where were you living at the time? 

14:05:16 17 A 517 Central Avenue. 

14:05:18 18 Q Okay. So you were living right next door to 

14:05:22 19 where he was operating. Was he operating out of that 

14:05:25 20 business address as well? 

14:05:26 21 A No. 

14:05:27 22 Q He didn't assume any leases, did he? 

14:05:28 23 A No. He wanted to, but no, I would never sell. 

14:05:32 24 He offered to buy the business, and that won't happen --

14:05:34 25 I mean not the business but the houses. 
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1 

14:06:37 1 advertisement again after January 2009, right? 

14:06:40 2 A Well, I saw it. It's on the -- it's on 

14:06:42 3 1D4th Street on a sign, and again, he tried, I guess, a 

14:06:47 4 few different things. He went in the newspaper, 

14:06:49 5 whatever it was that he decided to do. Again, I heard 

14:06:53 6 about it and I saw it one time and I let him know, you 

14:06:57 7 can't use the name. 

14:06:58 8 . Q Okay. And you said that you called Igor 

14:07:01. 9 directly? 

14: 07: 02 10 A Yes. And talked to him in person. 

14: 07: 04 11 Q Okay. Did you ever talk to Naz about that? 

14:07:07 12 A I talked to Naz also. 

14:07:08 13 Q Okay. At the same time, after January 2009 

14:07:11 14 before you left in April 2009 to California? 

14:07:15 15 A Yes. I let him know, you're not to use the 

14: 07: 17 16 name. 

14:07:17 17 Q Okay. Is there anyone else that was present 

14:07:27 18 when you were making -- you say making these calls or 

14:07:31 19 talking to Igor or Naz about this issue? 

14:07:34 20 A I don't remember. 

14:07:35 21 Q Okay. You said that you met with him 

14:07:37 22 personally. 

14:07:38 23 A Yes. 

14:07:38 24 Q Okay. Are you saying he came to your house? 

14: 07: 42 25 A Yes. We had conversations. 

.... 
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14:07:44 1 Q Okay. About him not using the name Gary Fox 

14:07:47 2 Plumbing? 

14:07:49 3 A You're not to use my name. 

14:07:50 4 Q My question is, you had conversations at your 

14:07:53 5 house about 

14:07:54 6 A At my house --

14:07:55 7 Q Sir, you have to let me finish. Okay? 

14:07:57 B -- that he was not to use Gary Fox Plumbing? 

14:08:01 9 A -Yes. 

14: 08: 02 10 Q Is that correct? 

14:08:03 11 Okay. Was your girlfriend present during these 

14:08:06 12 conversations? 

14:08:07 13 A I don't recall. 

14: 08 :09 14 Q Did your girlfriend live with you at the time? 

14: 08: 11 15 A No. 

14:08:12 16 Q What's the n.ame of yo.ur girlfriend at the time? 

14:0B:i5 17 A Lorraine. 

14:08:16 18 Q Do you know where she's at right now? 

14:08:18 19 A No. 

14:08:19 20 Q Okay. Anyone else that may have been present 

14:08:24 21 during any of these conversations where you discussed 

14:08:26 22 with either Igor or Naz about not using Gary Fox 

14:08:31 23 Plumbing name? 

14:08:34 24 A I don't recall. 

14:08:38 25 Q Did you contact your attorney, Martin Fox, and 
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14:09:59 1 conversation? 
: 

14:10:00 2 A In one of the conversations he was also 

14:10:02 3 present, and I had made mention that you're not to use Ii 

14:10:04 4 the name. I was -- did it over and over again. ' 

14:10:08 5 Q Okay. And when you say "over and over again, " 

14:10:10 6 you said Naz was during conversation with ' present one : 

14:10:13 7 Igor? ' 

14:10:14 B A May have been several, because I also contacted ; 

·14:10:16 9 him over the phone. 

14:10:17 10 Q Okay. And at any point in time did either Igor 

14:10:24 11 or Naz tell you that they believed that they bought the 

14:10:28 12 name as well? I; 
; 

14:10:30 13 A No. They said they were going to stop using 
! 

14:10:33 14 it. ) 

14:10:33 15 Q Okay. And this was before you left in April of 

14:10:36 16 2009? 

14:10:37 17 A Yes. 

14:10:39 18 Q Okay. During the time period April 2009 and to 

14:10:47 19 date -- oh, no, strike that. ' 

14:10:51 · 20 Between April 2009 and November of 2010, did 

14:10:59 21 you ever contact Igor or Naz and tell them that they 
; 

14:11:05 22 should not be using your company's name Gary Fox ; 
: 

' 14:11:07 23 Plumbing? 
.! 

14:11:13 24 A No. I' rn not sure. I don't remember. 

14:11:17 25 Q If you had, that would have been a long 

: 
. ·.· ·.·.':· '' . · ..... ;. .... · :· . 'j 

Merrill 
800-826-0277 

Corporation Los Angeles 
www.merrillcorp.com/law 

94b4d972-6cee-4e48-Bc5b-~~ad52d8e7a 



15:39:52 1 

15:39:52 2 

15:39:53 3 

15:39:56 4 

15:39:58 5 

15:40:05 6 

15:40:09 7 

15:40:12 8 

15:40:16 9 

15:40:19 10 

15:40:22 11 

15:40:26 12 

15:40:30 13 

15:40:35 14 

15:40:39 15 

15:40:43 16 

15:40:44 17 

15:40:45 18 

15:40:49 19 

15:40:58 20 

15:41:01 21 

15:41:04 22 

15:41:06 23 

15:41:11 24 

15:41:16 25 

GARY FOX - 2/14/2011 

Page 210 

BY MR. LOWE: 

Q Did you prepare it? 

A No, I did not. It's not my writing. 

Q Do you know if Mr. Ivanchuk brought the 

agreement to you? 

A I'm not sure. 

Q Under Section 1 it indicates a purchase price 

of $15,000. Do you see that? 

A Yes, I do. 

Q And there's a box checked below it which says 

"cash at closing." What was your understanding of the 

requirement of that term? 

A Cash at closing is completion of the deal. 

Q So Mr. Ivanchuk would need to come forward with 

$15,000 cash at the time of closing to complete this 

proposal, correct? 

A That would be correct. 

Q And did Mr. Ivanchuk come forward and pay you 

$15,000 cash on or about October 27, 2008? 

Q Did he come forward with the full 15,000? 

A No. He didn't have 15, he had 10. 

Q If you look further down under paragraph 2 

where it says "Earnest Money," and then a little ways 

down it has a box checked and it says "Pending Martin 

I 
f. 
I 
I· 

I: 

I; 

! 

;·. 

,, 
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Fox.n Do you see that? 

A Yes, I do. 

Q Did you write that term? 

A I checked it, but I wrote at the bottom of the 

page. 

Q And was it your understanding that before this 

proposal could become an agreement, it would need to be 

approved by Martin Fox, your attorney? 

A That was the discussion, yes. 

Q And did you ever receive from Mr. Fox, Martin 

Fox, your attorney, his approval to this proposed 

agreement? 

A No. 

Q Now, down at the bottom of the first page, I 

think you testified that you recognize that as your 

signature and your handwriting? 

A Yes. 

Q Okay. Let's turn to the next page of the 

document. There's no indication that you signed that 

page, correct? 

A The time was pending. When he would read it, 

if he said it was okay, then I would have signed it. 

Q But pages -- the remaining pages of this 

document 

A I never signed. 

1· . 

: 
! 

.• 
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15:42:32 1 Q You never signed, okay. 
1·. 

15:42:42 2 So when you signed Exhibit A, the first page of I 

15:42:45 3 this proposal on or about October 27, 2008, is it 

15:42:51 4 accurate to say then, about a week or so later on 

15:42:55 5 November 4th, 2008 you faxed this with the cover sheet I: 

15:42:59 6 to your attorney, Martin Fox? 
I 

15:43:02 7 A Yeah. 

15:43:10 B MR. LOWE: Mark the next exhibit, please. 

15:43:11 9 (Exhibit B was marked for identification.) I 

15:43:22 10 MS. McKILLOP: These are previously marked. I 
; 

1. 
15:43:24 11 wonder why you're remarking exhibits. 

15:43:26 12 MR. LOWE: Because I want to make a clean 

15:43:27 13 record, Counsel. It's my prerogative. 

15:43:30 14 Q I'm handing you what's been marked Exhibit B. 

15:43:46 15 Now, there was a fair amount of confusion earlier when 

15:43:49 16 you were asked questions about what's been marked as 

15:43:52 17 Exhibit B. Counsel asked you if you recognize that 

15:43:55 18 document, and I think you testified that you didn't. 

15:43:59 19 Can you explain why it was.that you indicated earlier 

15:44:02 20 that you didn't recognize Exhibit B, where you've 

15:44:05 21 testified that you do in fact recognize Exhibit A? 

15:44:09 22 MS. McKILLOP: Objectioni misstates his 

15:44:10 23 testimony. 
1: 

15:44:12 24 BY MR. LOWE;: 

15:44:14 25 Q You may answer. 

1. 
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15:44:14 1 

15:44:17 2 

A The prices are incorrect. 

Q So let's take a minute to compare. If you 

; 

l 
! 

15:44:18 3 would put side by side Exhibit A and Exhibit B. So on 1: 
' 

15:44:30 4 Exhibit A at the top of the agreement, does it indicate 

15:44:33 5 a date? 

15:44:37 6 A On Exhibit B? Yes, there is a date, 10/27. 

15:44:41 7 Q Right. Exhibit B there's a date, 10/27/2008. 

15:44:51 8 Is that missing on Exhibit A? 

15:44:52 9 A There is no date on Exhibit A. 

15:44:52 10 Q If you go down a couple of lines on Exhibit B, 

15:44:53 11 it indicates an address for Gary Fox Plumbing, 517 North 

15:45:00 12 Central, Kent, Washington. Is that filled in on 

15:45:03 13 Exhibit A? 

15:45:10 14 A No, it is not. 

15:45:14 15 Q Do you recognize that handwriting, who wrote 

15:45:20 16 517 North Central, Kent, Washington? 

15:45:25 17 A No. 

15:45:25 18 Q Is that your handwriting? 

15:45:27 19 A I don't put things across my 7. No, it's not. 

15:45:32 20 Q Now, in Exhibit A, as you testified earlier, 

15:45:35 21 the indicated purchase price was $15,000. On Exhibit B 

15:45:39 22 what is the indicated purchase price? 

15:45:42 23 A $115, 000. 

15:45:45 24 Q So someone wrote a 1 in front of the 15, 

15:45:49 25 correct? 
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A That would be correct. 

Q Was that you? 
i 

A No, that was not me. 

Q Before this deposition today, had you ever seen 
i 

the version of this agreement where the 1 had been added 

to the 15,000? 

A No, just saw it now. 

Q And immediately below that on Exhibit A the 

purchase price is blank, but on Exhibit B someone wrote 

in 115,000. Do you see that? 

A I see that. 

Q Again, that's not your handwriting, correct? 

A No, that is not. 

Q Under paragraph 1 near the bottom on Exhibit B, 

do you see where someone wrote in "Purchasing Gary Fox 

Plumbing"? 

A It says one purchase price. Okay. Keep going. 

Where is it at? 

Q So near the bottom of paragraph 1. 

I 

MR. FOX: Which exhibit are you referring to, 

Counsel? 

MR. LOWE: Exhibit B. 

THE WITNESS: Exhibit B, okay. Okay. 

Purchasing Gary Fox Plumbing, o~ay. 

II 
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15:46:58 1 BY MR. LOWE: 

15:46:58 2 Q And was that language present in the agreement 

15:47:01 3 proposal on Exhibit A? 

15:47:04 4 A No. t: 

15:47:06 5 Q Again, that's not your -- that's not your 

15:47:08 6 writing, is it? 

15:47:10 7 A It's not my writing. 

15:47:12 8 Q Now move down to paragraph 2 of Exhibit B where 

15:47:19 9 it has "Other" and the words have been added, "Including 

15:47:22 10 all vendors, name of company, clients, reports, phones, 

15:47:29 11 employees." Do you see that on Exhibit B? 

1.5:47:32 12 A I do. 

15:47:33 13 Q Is that your handwriting? 

15:47:34 14 A No, it is not. 

15:47:35 15 Q And look at Exhibit A. Is that language 

15:47:38 16 present? 

15:47:39 17 A No, it is not. 

15:47:42 18 Q Continuing further down to paragraph 3 on 

15:47:45 19 Exhibit B, do you see where it says, .under Equipment, 

15:47:50 20 "yes, $10,000.'" Under Supplies, "yes, $5,000." Under 

15:47:56 21 Other, "Identity, Gary Fox Plumbing." Do you see that 

15:47:59 22 language? 

15:48:00 23 MR. FOX: Which paragraph is that, Counsel? 

15:48:02 24 MR. LOWE: Photograph 3. 

15:48:02 25 THE WITNESS: Is this B? 
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15:48:03 1 MR. FOX: Exhibit B. 

15:48:05 2 BY MR. LOWE: 

15:48:05 3 Q Of Exhibit B, yes, down near the bottom. 

15:48:07 4 A Okay, okay. That's not my writing. 

15:48:09 5 Q Okay. And do you see that that language is 

15:48:11 6 missing from the same section of paragraph 3 --

15:48:14 7 A Yes, I do. 

15:48:15 8 Q -- on Exhibit A? 

15:48:22 9 Now, if you turn to the next page of both 

15:48:28 10 exhibits, please. 

15:48:41 11 A Okay. 

15:48:42 12 Q And at the top left corner of both it says 

15:48:46 13 page 2 of 6. Do you see that? 

15:48:49 14 A It says page 3. 

15:48:55 15 Q Sorry. In the top left corner it says page 2 

15:48:59 16 of 6. 

15:49:10 17 A 206? 
1, 

15:49:11 18 Q Page 2 of 6. 

15: 49:13 19 A Oh, 2 of 6, I'm sorry. 

15:49:15 20 Q Do you see that 

15:49:15 21 A Yes, I do. I, 

15:49:16 22 Q -- on both? Okay. So the pages match up. 

15:49:19 23 A Right. 

15:49:20 24 Q Now, at the bottom of Exhibit B there's a 

15:49:24 25 signature. 
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15:49:26 1 A Yes. 
I 

15:49:29 2 Q And you've testified earlier that that is not 

15:49:32 3 your signature, correct? 

15:49:34 4 A Not even close. 

15:49:35 5 Q And also in paragraphs 7 and 8 of Exhibit B, 

15:49:38 6 there was an X placed in paragraph 7 and the number 5 

15:49:44 7 placed in Paragraph 8 on Exhibit B. And those are not 

15:49:47 8 present on Exhibit A, correct? 

15:49:49 9 A That's correct. 

15:49:50 10 Q And you didn't make those changes, correct? 

15:49:53 11 A No, I did not. 

i5:49:55 12 Q Turn to the next page, please, of both 

15:50:05 13 exhibits. Now here's something. On Exhibit B, the next 

15:50:16 14 page in the exhibit, do you see where it says 4 of 6 in 

15:50:19 15 the upper left-hand corner? 

15:50:21 16 A Yes, I do. 

15:50:22 17 Q But on. Exhibit A do you see where it says 3 of 

15:50:25 18 6? 

15:50:26 19 A As a matter of fact, yes, I do. 

15:50:29 20 Q So there appears to be a page missing from 

15:50:32 21 Exhibit B, correct? 

15:50:35 22 A Yes. 

15:50:39 23 Q On Exhibit A, please turn to the next page, so 

15:50:43 24 we'll match up again. All right. Now, do you see they 

15:50:54 25 both now reflect page 4 of 6? 
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15:50:57 1 A Oh, yes. 

15:50:58 2 Q Okay. Now, again on Exhibit B, do you see in 

15:51:01 3 paragraphs 12 and 14 dates have been added which are not 

15:51:07 4 present in Exhibit A? 

15:51:11 5 A Yes. 

15:51:12 6 Q And did you write in those dates? 

15:51:15 7 A No, I did not. 

15:51:16 8 Q And down at the bottom of Exhibit B you see 
1· 

15:51:25 9 there is a signature. Is that your signature? 

15:51:29 10 A No way. 

15:51:30 11 Q And that signature is missing on Exhibit A from 

15:51:32 12 the same location, correct? 

15:51:34 13 A That is correct. 

15:51:37 14 Q Next page, which should· be 5 of 6 on both 

15:51:43 15 exhibits. 

15:51:56 16 A 5 of -- 5 of 6. Okay, 5 of 6. 

15:52:02 17 Q Direct your attention to the bottom of the 

15:52:03 18 page --

15:52:04 19 A That doesn't look right. Oh, this is -- okay. 

15:52:12 20 5 of 6. This is, I guess, 5 of 6. Okay. 

15:52:19 21 Q On the bottom of Exhibit B there is a 

15:52:21 22 signature. Is that your signature at the bottom of 

15:52:26 23 Exhibit B? 

15:52:27 24 A No, sir, not even close. 

15:52:29 25 Q And on the bottom of that page of Exhibit A, 
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15:52:33 1 the signature block has been cut off, correct? Of the 

15:52:46 2 same page right here, the signature block is cut off the 

15:52:49 3 bottom? 

15:52:49 4 A Yes. 

15:52:52 5 Q Now turn to the final page of both documents, 

15:52:56 6 please. Should be page 6 of 6. 

15:53:10 7 A Okay. Yes. 

15: 53: 11 8 Q Do you see on Exhibit B that there has been 

15.: 53: 15 9 percentages, "O percent NA" filled in on Exhibit 27 

15:53:22 10 which are not present in Exhibit A? 
I, 

15:53:24 11 A Yes. ·. 

;' 

15:53:24 12 Q Paragraph 27. ; 

15:53:24 13 And do you also see down below in the 

15:53:27 14 concluding section that the words "Gary Fox Plumbing," 

15:53:30 15 the date and office phone, the seller's name and an 

15:53:35 16 address and a phone number have all been added into 

15:53:38 17 Exhibit B which are not present in Exhibit A? 

15:53:41 18 A That's correct. 

15:53:42 19 Q Is that your -- did you write in those 

15:53:45 20 additional parts of Exhibit B? 

15:53:47 21 A No, I did not. 

15:53:49 22 Q Okay. Do you have any idea who made the 

I 
15:53:55 23 alterations to the proposed agreement that was initially 

15:53:59 24 signed on the first page by you as Exhibit A? 

15:54:03 25 A I'm not sure. Can I speculate? 

.. ; 
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15:55:36 1 paragraph, purchase price is $115,000. Did you ever 

15:55:43 2 discuss a purchase price of $115,000 with Igor or Naz? 

15:55:48 3 A No, not that I recall. 

15:55:52 4 Q And near the bottom it indicates total 

15:55:55 5 purchase -- total price, $135,000. Did ybu ever discuss 

15:56:00 6 a purchase price of $135,000 for any part of Gary Fox 

15:56:04 7 Plumbing business? 

15:56:06 8 A Not that I recall. 

15:56:09 9 Q And is that your signature on the --

15:56:14 10 A No, that is not. 

15:56:14 11 Q Did you ever give Naz or Igor the authority to 

15:56:18 12 sign your name to this Bill of .Sale? 

15:56:22 13 A Never. 

15:56:22 14 MS. McKILLOP: Objection; misstates his 

15:56:24 15 testimony. 

15:56:24 16 THE WITNESS: Never. ___ ......, .... ~ 
15:56:24 17 BY MR. LOWE: 

15:56:34 18 Q So as of November 4th, 2008, the time when you 

15:56:40 19 faxed th~s proposed Exhibit A to your attorney, was 

15:56:47 20 there a completed transaction to sell any part of-Gary 
I: 

15:56:51 21 Fox Plumbing to Igor Ivanchuk? 

15:56:56 22 MS. McKILLOP: Objection; calls for a legal 

15:56:57 23 conclusion. 

15:56:57 24 THE WITNESS: No. 
I 

15:56:57 25 II 

.. / 
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16:01:48 1 for nearly 30 years under the trademark Gary Fox 

16:01:52 2 Plumbing or similar mark incorpnrating the term 'Gary 

16:01:57 3 Fox' (the Mark}." Is that a true statement? 

16:01:59 4 A That is a true statement. 

16:02:01 5 Q You go on to say, "I never sold or otherwise 

16:02:04 6 transferred any rights in the Mark to Igor Ivanchuk or 

16:02:08 7 his company Act Now Plumbing." Is that a true 

16:02:12 8 statement? 

16:02:13 9 A That is a true statement. 

16:02:14 10 Q "The October 27, 2008 purchase and sale 

16:02:19 11 agreement and bill of sale were never concluded because 

16:02:22 12 Ivanchuk never paid the purchase price for acquiring my 

16:02:26 13 company." Is that true? 

16:02:27 14 A That's true. 

16:02:28 15 Q "Moreover, we never a_greed that the sale would 

16:02:32 16 include the Mark; instead, it was only to include I 

16:02:36 17 certain fixed assets of the company." Is that true? 

16:02:39 18 A That's true. 

16:02:42 19 Q Next paragraph, 3, "Ivanchuk contacted me 

16:02:48 20 shortly after we had signed the October 27th agreement 

16:02:52 21 and said that he had only $15,000 to buy the company 

16:02:56 22 assets." Is that true? 

16:02:59 23 A I believe, yes, I believe so. 

16:03:01 24 Q "As a result, Ivanchuk and I entered into a new 

16:03:05 25 purchase and sale agreement on January 2nd, 2009." Is 

.,. " 
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that true? 
I 

A That's true. 

Q "A true and accurate copy of this agreement, 

which was signed and notarized by Ivanchuk, is attached IJ 

as Exhibit A." If you would turn to Exhibit A which is 

a few pages back, can you confirm that that is the 

purchase and sale agreement that you and Ivanchuk 

executed? 

A That is correct. 

Q You go on to say in paragraph 3, "By the terms 

of the agreement, Ivanchuk purchased only the client 

list and _phone number of the business for $10,000 and 

supplies for $5,000." Is that accurate, that the things 

that Ivanchuk purchased were limited to the $10,000 for 

the client list and phone number and $5,000 for 

supplies? 

A That's correct. 

Q You go on to say, "Not only were the trademark 

rights in the Mark not included in the transfer 

agreement, they were specifically excluded by our 

agreement that 'Igor shall not use Gary Fox Plumbing'." 

Is that true? 

A That's true. 

Q You say, "Ivanchuk and I concluded this 

agreement at the bank in an all cash transaction that 

I 

I 

I. 
I 

I< 

I' 

. 

Merrill 
800-826-0277 

Corporation Los Angeles 
www.merrillcorp.com/law 

94b4d972-6cee-4e48-8c5b-f~d52d8e7a 



GARY.FOX - 2/14/2011 

Page 227 
,. 

16:04:26 1 same day." Do you recall Ivanchuk paying you some money 

16:04:31 2 and concluding the transaction at a bank at the time 

16:04:35 3 when you signed this agreement? 

16:04:54 4 A What I'm thinking is I'm trying to remember 
I 

16:04:57 5 the he may have given me the money earlier. We might 

16:05:00 .6 have held the money and then we went and did it when I 

16:05:02 7 this part was arranged and then it was 

16:05:06 8 Q Do you recall, while you were at the bank 

16:05:07 9 having this document executed, making a deposit into the 1• 

16:05:12 10 bank? 

16:.05:12 11 A Yes, yes. I. 
I· 

16: OS: 13 12 Q Okay. Now, you finish off paragraph 3 by Ii 
16:05:18 13 stating, "At that time Ivanchuk made and took with him a 

16:05:22 14 copy of the agreement" -- "our agreement." Are you I 

16:05:24 15 referring to this agreement, Exhibit A? 

16:05:27 16 A Yes, right. 

16:05:28 17 Q I think you testified earlier that 

16:05:31 18 Mr. Ivanchuk's son Naz was present at the -- at the 

16:05:35 19 bank; is that right? 

16:05:36 20 A Yes, he was. 

16:05:37 21 Q And I believe you also testified that Naz 

16:05:40 22 both you and Naz read the entirety of this Exhibit A to . 

16:05:45 23 your declaration to Igor Ivanchuk to make sure he 

16:05:49 24 understood. 

16:05:50 25 A Absolutely. 
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le 

16:05:51 1 Q Did Mr. Ivanchuk give you any indication, . 

16:05:55 2 either directly or through Naz, that he didn't I 

I 
16:05:58 3 understand completely the terms of this agreement? I 

16:06:01 4 A No. He understood it. 

1.6:06:07 5 Q Going to paragraph 4 of your declaration, you 
. 
. 

1.6:06:10 6 stated, "Since that time, I have become aware that 

16: 06: 14 7 Ivanchuk has sought to use the Mark with his plumbing 

16:06:17 8 business, in direct violation of my trademark rights and 

16:06:23 9 our January 2nd, 2009 agreement." And that's true? 

16:06:26 1.0 A That's true. I 

16:06:26 11 Q You testified, I believe, that subsequent to ,, 

16:06:28 12 this agreement execution on January 2nd, 2009, you L 
16:06:35 13 learned that Mr. Ivanchuk and/or his son, his company 

16:06:40 1.4 was using Gary Fox Plumbing, correct? 

16:06:43 15 A That's correct. 

16:06:43 16 Q And you tes'tified that you learned of that in 

16:06:47 17 at least a couple of ways. One, by virtue of some ads 

16:06:52 18 you may have seen; is that right? 

1.6:06:54 1.9 A I had a friend actually cut out an ad and mail 

16:06:58 20 it to me. 

16:06:59 21 Q And then also I think you testified that at one 

16:07:02 22 point while you were still living in the area, you drove 

16:07:05 23 by the location of Ivanchuk's business and saw 

16:07:07 24 A On 104th and -- yes, and it was displayed out 

16:07:11 25 on the street. 
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16:09:39 1 made by Mr. Brown, there was no deal completed between 

16:09:44 2 you and Dave Brown regarding the sale of the name,· 

16:09:47 3 correct? 

16:09:48 4 MS. McKILLOP: Object to form as to 

. 

16:09:49 5 "completed." 

16:09:50 6 THE WITNESS: That's correct. 

16:09:50 7 BY MR. LOWE: 

16:09:51 8 Q Okay. Prior to the time when a deal was 

16:09:54 9 concluded with Mr. Brown, you were contacted by Igor or 

16:09:57 10 Naz; is that right? 

16:10:00 11 A Yes. 

16:10:00 12 Q Okay. And who contacted you first, Igor by 
' .. 

16:10:03 13 phone or Naz in person? 

16:10:07 14 A It was Naz in person at Christmas. 

16:10:10 1.5 Q Okay. So around Christmastime Naz and his 

16:10:13 16 buddy showed up at your door in California, right? 

16:10:17 17 A Right. 

16:10:17 18 Q And at that time Naz asked if you would sell 

16:10:21 19 the name, Gary Fox Plumbing, and his initial offer was 

16:10:26 20 $2,000? 

16:10:27 21 A His initial offer was 2,000. 

16:10:32 22 Q And you refused and told him that the price was 

16:10:34 23 $20,000? 

16:10:35 24 A That's correct. 

16:10:37 25 Q At which time did Naz there come back and up 

... • 
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his offer to 5,000? 

A No. 

Q Okay. So then you refused his 2,000, he 

declined your counter of 20,000 while he was in 

California, correct? 

A That's correct. 

Q He left. Did you subsequently get a -- receive 

a phone call from Igor Ivanchuk? 

A Yes, I did. 

Q And that was later in December or January? 

A That was later in December. 

Q Okay. And at that time --

A It might have been in January, I'm sorry. 

That's 25th. It was pretty close, yeah. 

Q And at that time did Igor Ivanchuk offer you 

$5,000? 

A He offered me the same. He said 2,000 at first 

and then went up to 5, like Naz did. 

Q And you countered and told him no, it's 20,000? 

A That's what I said. 

Q And he declined? 

A That's correct. 

Q And as of that time, there had been no deal in 

: 

I 

1· 
I 

I 
I 

1. 

I 

' 

. 

place with Dave Brown? • 

MS. McKILLOP: Objection; misstates his 
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16:27:27 1 Q And compare that to Exhibit A which has the 

16: 27: 32 2 $15,000 amount, right? 

16:27:34 3 A Right. 

16:27:35 4 Q And to be clear, it's your testimony that prior 

16:27:39 5 to this deposition proceeding here, you were never 

16:27:46 6 familiar with and never authorized changing the $15,000 

16:27:49 7 amount price to $115,000, correct? 

16:27:53 8 MS. MCKILLOP: Objection; misstates his 

16:27:53 9 testimony. 

16:27:55 10 THE WITNESS: You're absolutely correct. 
' 
\ 

16:28:04 11 BY MR. LOWE: I 
16:28:04 12 Q And in fact, you had never before seen, at any I 

I 
16:28:05 13 time in this 2008 or 2009 time period, this version of i 

! 
I 

16:28:07 14 this proposal with these changes? ! 

16:28:08 15 A No, I had not. 

16:28:10 16 Q Okay. Counsel asked you about whether or not 

16:28:14 17 you have agreed to participate in this litigation and 

16:28:17 18 whether that was contingent. Isn't it true, Mr. Fox, 

16:28:22 19 that as part of the sale of the trademark and that asset 
t 

16:28:27 20 to Dave Brown, you agreed to confirm to Dave Brown's ' 

16:28:34 21 satisfaction that you had the trademark rights you were 
' 

16:28:37 22 actually selling to him? 

16:28:39 23 A That's correct. : 

16:28:40 24 Q And so part of that necessarily may require 

16:28:42 25 you, as we are sitting here today, to provide a 

.. ' , .. .. . . 
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rtie U1Jde1signed8uy11r. Ijd(' Ho.~~\(. , asiees lei buy and 2 
Md Se~e• agiees lo ~JI Olllnt roJlolvlll" l!lnfls, tfle bt!Si11eu commooly lc;nO\Yll llO 6-&«y · 'Fo,t. \'lu i-1-aiu.~ 
localed at ;,. lit& Cily of ~ 
::;olklty of re YI £1. , Slale o(Waslunglon, ZIJ> '180}0 --'-"'--.;...:... ______ _ 

I. PORCHASE PRICa ille j)llld\a$eprlCG, lneluclrn;r l~e earnes1mo11ey. ls --'-~'--'-l_,,54''-"QDc.)<==----------------
Oollllt~ ( ), plrs Ill& l!lllOURI pafd ~or inllenlory as delcrtnllled 111 S~ro n 9 below-. p~yablc ilS follO\~lf. 

ii.! all ca&h at cio$mg, includiniJ IM aart1esl money, IO!lh 110 f•l'o-ru:lng conllngency, 

3 
4 

5 

6 
7 

8 

:J all cH~ ~~ cro~ln9. lncfudlng Ille eamesl monsy, oonllngent on new IUl;111cing under Seeli~I\ 4a belOlv, 9 

~ J "4 of lhe 91JTcha$G 11rlce lit cal<ll al olo!li1111. Including lh& earnest money, with the balance al lho ptJn:l\ase t!J 
e>ric:e paid as rotr~a (clledt one 6r~h,as app.'lcable}: O Buyer's assumption of al\y underlying l\Ofe and securil)' agreemenrs, und~r Sedian 11 
4b ?elow: C Bll)'el's derlvery al d061119 of a JM'ornlSSOl'll note ror dt4 balanl'.b of the putdlase pdca, secured l>y the t6Cllr'if1 agraomont sncum. 12 
benno lhit Prope<fY, as d'escrib!d 1n Seetioo 4c below. 1:i 

:io~er:-~~....--~~~~~~~~~~~~~~~--~~~~~~~~~~~~- 14 

2. EARNl?S1MON.EY auyeregNestodoliliatlr.u11r11eslm011eyof ~ )01000 (f\~W lo )1.1 /'zOOf) In ll\e fQrm of ·~ 
)9,_Ca$h Q Pecsonateh&elt ["· P1MllS60ry no1a Olhet. 

~-~~~~-~-~~--~~~--~~~~-~-
16 

,, lhe ea!'lest money Is in Ille fMn af a pr~sciy note, it ~hpQ be iSa& no Jaler lhan: 17 

:J · day~ allet mlll~I a~pla/lee.. 18 

J_J 1Jp0n removal of Ille lnsoection c:Dlltingenc~ 1f1 Seciion 8 b!lfow. 19 

!)11 Olhet: j\mc\""g A16'.(~ "'- °f;i:)I: 

swer chall ~eaver lhd eauest ll'ORey lo and ii shall be held by LJ Selling Licensee :J Closin11 Allen!. 11a later tha11: . . 2G 

21 

_____ days anet 1m1w111 ;;cceplance 22 

!: Jp-011 l'efllOV41 cil the ln$peeUon eonlingencles isi Section 8 belc:w. Zl 

t: Othdl" . 24 
------------------~----~--~---~~~----~~~ 

SeDing licen$ll9 mav. however, lran$1'erthe ea1nest money to Closing AQe<ll. 2:!I 

If !Ire eamest money is la bo held br se111ng Ucensee aJ)d 1$ Oller s10.ooo, 11 shill! be dapo,ited lo: O SelGng Ucen~e·s pooled Ctv&l ncou"t (wilh 26 
ntlereSl paid ID Ill$ Slale ireasurer) C A separate llite.res1 beating fro.sl a1X<Ount In Seliog Uc:enSeo's name. The interest, irany, shallbeeredflecl TT 

alcloilnl) to ~uyer¥Alasa Soda!Securij)'or laxpayarlD Number is! • lf!llls sale fails to clooo, whoever rs 28 
enU(led !(I lfle eameal money ls entid&d ta inlaresl. 29 

Seninl) Lkensee shall deiiosll ~~ cbeclt Ill> ba held l!y lhe Selbg Uc:ensea wilhin 3 days a!cer receipt or murual acceptmee, wtdchever ocwr.c 30 
laler 811yer agree$lopav linanclng and.pll!Cha:se C0$1Slllclm'ed bySUyer. lralltlf part oflhe eamcist 1t1011eyb rn be returned Jo8uyet and eny JI 
such 1;aslll rem;iln oopi!ld. Sellino Ucensee Ol C!a$1n11 Age&\I may dedUet and pay lhem lhereFrorrt. Unle&s olhel'l>ise provkroo 111 Olis Agr~t. 32 • 
IM earnest lllO!leVsh&H be applJcabfe fa !Ila purt:11aee price and Gtlall be non.-A)(urtdabla ll)'Cjlpl Yl!lcte a conoltlon lo Buyef's oblla&llon ondec ·1111$ 33 
J\a~o?nl 1s not sahliitd lbrough no rau11 or Bllyet. l'.4 

3. ASSETS PUR..Cl{ASei>. Thi$ sale 1:hall i~clud•J all aiselt of Sellars bu11lness olher lhill aa:o11r.I$ r&celvable, cash, and Ilia fcllowlng alhet C1Ssets 35 
wltlch a1e nol lnGluded: 30 
In :addlUon lo the le.aset.conltai;ls and' agreements anume.d by Suysrpuisuanl ID Secllon 8a t>erow. lhls s11le inclvdeuff dgf\1, lillo 'wid Interest o( 37 
Seller 10 tlle (o!Iowi119 lr.tugll:!la ptopel'lf now or hereafter oxl~lng wilh·llle resp&cllo Ille business including M!houl lhnllaUon: a:U drawlllos. pl~n& 38 
speatic1llons llnd olh« arcMleclur:U or enalneerh1g wom p.rodUCI: en 11owrmenlal ~rml1$, ce~tes, licanses. aulhorlzalloos an!f app~Ts; all 39 
ul1~cY~ ,ecurJ1y ancl illbor depos)ls aod teservil accounls R1ade as *"->lily ror 6ie fullillmant cf any of Sellc1I'• obligations; any nan1e of ar telephone 40 
11umll11t$ rat Ille b11sinen. related Ira de ma rh, service mark$ oc trade dress; and guaranlfes, Vl.lDaflll65 01 oilier auurances ol perfoana11i;e 4 f 
tece<ved: Noo-.llh$1l!ndlng lho locegolng, if senet uses ths tr11demark$', setvioit maJks, or lrade dross for Seller's olherbusinesse.s, lhl?ll the Buyer's 42 
and SeJJ4u's obl!Qtllions undet this Aaretmenl sha!J be conditioned oii tl'leiregraement to a11 !rr'1100able. royally-free licen114 (excluding any por1lon ol 43 
Ilia purellase price allocaled lo Ille rrcense! !or 1ke 8u11es (o U$EI lho ma~ an<J lmde dress (or lhe buWiess purchased unde' this Agreement. 44 

The purchaa price wll lie allOcaled among Ille-assets pordlasec1 in the foll~og amou11rs:: Real property ------------ 4S 

equipment ; leasehold improvements ; ~11pj)Oll$ --~-------
1\0,."lCOmple!e ; airree!flliflt : ccnsultlng agreo1ilen1 _____ _ 

46 
47 

48 goodwill ~ : otMr Uden6(y} £ l'i', 1 (, 11 .,/) c... lf l-7.. .or. #f fl-/{,/. t n P.)~ 
IN!Tlt.'..S Buye1:.l21 }-t:("' O;i!O: ~ il/J3·/'J.D08 S&Uer; J:f?' "f,o i Dara: f'o ~ °2 7- OJ' 49 

Buyer. Dare: ~Oe1: . Data: . 50 
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4. PAYi\ll!N'rTERMS ANO SECURfrr'. 51 

a. AppHcatlon fo1 Nevi Financing. II Pi'llll6.nl of Ille pbtcha&a pdce is tonlingent 011 8.iyer obtaining new linanclna: llten Buyel's obf"igalfon lo 5<! 
cll)Se IS OOodi'tlonad UpDl) Boyer ~CO!P(lllg a Wl'Ulett comnislmettJ for ftnallClh!'I. &Iyer W1'll 110l l'llje¢l 1h0$e terms of ll ¢0lllm1lmenl which provKfe (Of S3 
a lall4 amounul a1 IGoSl peccant L %) of \he purchase plice, lnlerest 1101 lo excaed 54 
1mctnt I %) per 11U10111, a i»vmenl stbtldula callin~ for 111onll11!f pa)lllltnlll amortu:ed over not less than . 55 
years. and Iola! )llacemeiit rees and Points llol more lba11 percenl { 'lo) of the loal'l amoum. aoyer slllli Jll~ke !irimeOtate ~ 
11ophcallon fo1 Ille commlll!lelll, pay reQ!Jlred c:SJ.s and ma.111 a good tall& elTllft lo procure silct\ 11nan011g. This Apleentenl shaD lermblale and !!~ 
Buyer 5ha.ll reUille 4 tefUl!d Of I.Ile HfMS:JllOfle}' unless 9uvar glvas Sellec WIJ"llilll noiic:D lhal ll11s eoadrtlon is sails Red or waivi:d on OI before !)8 

___ l <l<Jft (60 da\1.$. It 111>1 completed) ~I owing mulUal ~ ot011s ,l\greeme111. • 59 

b. As•ump~on o! fxMin!J Financing, If payment ot me llO"hiise price illdlld&$ euyeti; as.sUJ11P.lt011 of a not! ~!1.~!ifyil)11'!lll'lllll1S.lnr;iu. !\O 
ding vatltoul Nmltal on a llCC F11((ure Filing, ucc Flnandna Sialemenl /l\OlfQAQ1t. cl4eli of 1.1~ cir relll~lilJa Cbhlract. S&ll4f lili9ll l!M/11Plly lfell.v-- 51 
er lo Surer a CDll'f of llte Ulldellyino <Jebt lt1$frumeiil{$) to be t.uumed. unit S'lltcr r.l!atl l1C ~l)d ta ~approved alhlf Iha teim:t'of lM ile:bt al 
IMINmenl(SJ, unless Buyer gi11es noUc:a of disappro1111i .vllhin Jive (SJ day& a'l\6r r~ sueh .losirumeol(s). if llllY'Of llle tfebt il~nt(sl TO. Gl 
quites the consent of 3 !hied partr lo the a!swnptlon b1 ~tr. lhn 811Yef sh811 aPJJlv lot Illich COl\Sl!nl 111i1hf11 iliweR (1) dbys ~ reccMng 1114 EH 
d&bHnsln.imenl(s): uptln Bll'tel's requo~J, seller sball vsslst auye, bY. reque511111J Ille fbfrd pllrty's <µnso!lt to th• aSSIJlllPllOftoq 811yefs Mll~ll. es 
This Agreernen1 shall 1ermlr.;11a and Buyer !iltaJI recelw a telu!ld of Iha esmesJ. mone~ u61'ecs auvec oJve$ Selletl!ll'i1tlln t1olk:li·'Vllh!n • llil 
___ ) days (30 days. ti nQI Q>mpl4ted) or rl!(ei\liilo lh& debt islslnlmanl(e)~o Ui;rt such c~l!Sflflt f9 available. BUyar sbaff pa'J a11~ as- 67 

:sum~don leea or other oul-Of•pockel expenses aHribPlable lo lh11 assumpllon oflll11 ondllliylno lndebledness. 68 

c. Soller F rnan,f n!f. 11 Setler is finlKltltlg a Portion of chei pu1c:hase price,. lllll1!$S d!l(erel\I romis' of deb! and ~y ln!IW.m.tills ;irs atlllctil!ll to 69 
1111~ AQreenienl. Buyer shall ~ule aP!I t:eliver lo Stller al d0$1ng· {•) LPB tqlnl No .. 2'8A Pl!)Qll06f» No\Untf lheOtJE OM $A._1,EAA!I COMNH~R~ 70 
Clld. Pi:toPERTY oplional d.allSC!s fn lhat form Shall apply; (ii) U<:C·1 l'lnaqt:fug ~111eittcolledn(l iffl: pefll0.ftllf properiy-sab]otf to $e11ei'1 11~~ 1f 
rlry l~l 11nd ucc-2 F1:.tuiaflf111g Ir lild1Kos sre Included In Ille ea111111) LPll Form Na. 24 Short ~111m oeedolTl\.lstand.CBA F41m NO.. filR ~ '12 
01Tros1 Rider if raal properly is ldcllllfetl Ill ll!e sale, and (1vJ washlPQton ten11l Blallk, me., Form~ UCC-f& (lllv, !1/9t)form deQ!lrll1,a~nf. 73. 
Tric PfCllllSSOl'f note :silall bear i111etest11l 11\6 ral• of · ~ p11r aMUJlt, alld sh11JI ~ ~~lfll fofloWa (~f!Qosa J)na\= Q d}Olllbllf 74 
lnslallt.\enl!ti>flnlere&l Ohly, Q mOdlhllf itl$1aKmel\ls of , Q equal 1111Jiilllt/ (Mtallfmu.\1"$ 9( pdhcipah1n~ ln:fr•s~ fii.!Jn 76 
arrio1111l su/llae11l10 Milt amorllllr the OlllSlaAdlr>Q principal balance al Ota staled lnleciifl\il4 Wet . . . years. ?II 
0 olher • P;ymenl.'C' lillaU COOIDMIAC& on lllD llrat.OllY qr lhe «rt;l IJIOnlh lollowinq lhe 71 
ti:Otltlr In WiilCii e1osr1111 occurs and shlll conlfl'M) Oil ifllt same aay or each ~g ll!Cllth, unlil {dt-•.dne}t.O · · 1/J 
lllOnlhs nom !he data Of dosing, O olller • on Whldl cfaluQ oulstllndln!J ¢ncijl.al iiiiJ iiffiirhhlilll 6a aG.e. 1bii 19 
prlnci~•' $1lall, al Seller's oplkm. beanUni.re$l at the rate'ot . · • '5 panllllUJJI (18-~ or 11\e.lllll.trM-Jm.~o allOWB4 b~ law. ~ 
vdi~evet Is less, .f nol filled lllt during'"' PetlOd of Buyels default. If Seller receives 'fitly moollllt pa}'llllJAtmiira lhitm Bl 
'J;rys (15 de¥$ if nol fiUell In) allar l!s due Cate. Dien a !ale paymenl dlarge of ~ t>f tbs delinquent tll'l\llUlll (5" oftl\e Q2 
<1eUnquen1 amounl II nol 611ed Iii) st.all be iufded lo Ille scheduled /141)'1118111. lhl)'i!r 5t1al1 have {5 da~ II not Jllled Ill) alter l'l(illen l.ll 
oolic:e to cure a default beloceSeliermay declare all oul$1andlrlg sums to Ile l111111ediatety due and pey.ible. . a4 
U 1:18 Form (Wl3A) UCC-1 B is used. ex~ as olhel'Nbe provided In lhts l\graamenf, ii sft<tl be oompre1et1 as folloWs: [i) th& property sublect 10 65 
lh11 ,_dtjo agr .. menl ~llall b• ail ol 11111 oroPDliY p~rc:hasea ~&ri:ur.4er, ICQell\er with llll rol)lacemettts, additions, andpr«eeds: (.Ii) 1l111~tlmary GG 
vse or Ille property specliieci 111 S ecllon 1 sbillf be 'business;• (Iii) th<: add1ess for !he locaUon of Ill• coflaletal for Sl!:dion 2 shan bit lile alf drass 111 
91hera Buyu w.11 condoct buslne$s an er clasf119; al\d fcv) SeciiOl'I 3 shall be completed wilh the legal d0$crlp1Jon ol lhs real propelt)' wheio 6uyar 8a 
wlll ope~ll! l~a b\IS•l\9$$ allei closing. · 49 

5. ADDENDA The lollowlng ~d~enda Sfe atmche<l her~ and l(leluded !11 lhis AateE!ment: :J None G 91 

92 

s. PURCHASE OF BUSINESS REAL PR.OPE'RTY. If this $3le Includes '!he sale 6f CDnullerdal leal l!lil8fa lo S~er, Iha parties riaue a:lfached and 93 
oo:r.pleled Iha CBI\ Form No. l'S-21\ Real Pioperty Addendum or MWMl..S Form No. 30A. 0t some Olfter addendum reoarding tlie •ala fJf commer- 94 
dal real esla.lc. · • 9S 

7. llQUOO/C3AMIHG LlCENSSS. This &alo :J doe.$[] doe~ nol (does 110~ If not IDied rn)fnvol~e Iha lran$1'.er of a Slafa Uq11or or G<imlilg Llcen$e. 96 
If a Slale'-liquorUeense er.<f/or G<1ml11Q License Is to be iranslerr•d as pad oflhls sale, Buyer sh1ll <1ppf!I for S11cll transfer(s} 1"1\11ill 7 days of mu- !17. 
tual a~eplilnce ol lllls Agreemen\ and Saner shall cooperat.e "-ilh Buyer's effOllS. If Ille lf;ill$fer ol ellher of lh~se lloGn$es h• denied or no\ gta11ted 98 
prlol' :o closing, ~I 8u~r's OOUQn, Sllyer may !e1D1lna1e lhhr Agreement priotto closl119anll111e eamed money &hall bu rtlumed ID Suyet. 99 

a. l~S.PECTION cciHTJUGeNC'l Tnr.i A.Qreemen[ shaa letminate .ad 8P)'l:r$h$11 rece!Ver a J'llf1111c1 pf Iha eainost money ul:lfeu 011\'0f'llives wnlten 100 
nollce lo·Seller~lhiri . days {20 day! If nol !illed'•l'I) or mul\lal scc:aptance ol lhia AQreemelll (Ille •c0nU1191111cy Fedod") $lallno 1 at 
!hat Suyei rs salis«ed with lhe !ollowtng items a lhrouo.h a. If slleh nolleel& llmely g1Ye111 Ille [tl$~ctlon c;Dntlogenioles staled ln U>ls Sl!dlon a than tD2 
~a deemed to be sallsfied. · • 103 

a. Books, Notord~. l.1115$$, A1Jreenio111$. SeBec$11all ma1tcav.irlablc Cot!ll~pecifOey by Bt171!i or(t.s agents auoQll~ posliltile blll no later lh;ul t~~ 
f&n (10) days afler mlllual 11oc:eplaoce or lhl$ A111eel1\elll all dccUm&nli mUD&e ID Sell9l relallnq l'd ll:ft: oiYlttMllp ~c~!lon o/ llie: btf'1ness. · 1115 
cnclucl'1119 wllho1d Brnllallcm; (I) steternmtt.ror OOlllfas and per~nal p1t1pe~ t~: (ji) 16nlfco conlracl:st. lrlltlcblsa f!lcefJm.l!Rt!t, e'Mt>loymei:il _CIOn- I 09 
llacls. aml leases ot c:andillo11al sales aareemet1l5 for equipment, /ill.lures, or o!llet'J)llti4nlll property; tllt).p1311$. lpeQj!G<JU011t, pem!l!S, ap-plrc;a• 107 
~oos, cfratvlngs. susvers. studios. warn1111ies and mslnlenance tecorda reaMdlng ~Hilt's. bu&lne~ ac tile property $Old'f\~nd~r: (lvl jlOoks.ancr. 10& 
tetorns reg~ntfno f1111 pasl perl0tmaom and current f111ear;i&J CX111dllioii of Iha lsusln8"!1, hl~ll:lcftllg-&lllfe a11d fed:itflll {a_x raltllilSI, ~filhfa.1ern~n1:$, tll!J 
balance thHfs. a:oounllng letfrd' and aodil repo~: and (v) any lease or Olfler11ore:emen! tor l&l aiW ~riantY ol any prorills;lll. .:Jll Whkti all"' f1G 
o oortron DI lhe bulneM's Is led ot conduded. 111 
. . : \\ . ' 

\NOlAlS: auyer. 11\; ~V' Dale: io/iJ/'.k><:fj seller. D11ta: 112 

Buyer: ·~ __ Dale: Seller: Date: 113 
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Bvyer shall delerrnlM v.i!hln Iha C~ntinge11cv Peno<t.lllhetlter 11 wishe~ afid rs abli:t to 35S\lrnG', es of clos•(lg, all t1' !he fore11oln11 leases, Gi>nlracts. 1 J4 
and 9greentell!s which have 1er1119 e:.:lend1ng beyond c!osin!J, and lO determine which lease;, 1:()"1n!cts and agreemenls tnat Boyar does no{ wlsn t 15 
lo assume ot take subjCGl le>. Suyer snatl be solely rl!Sponslt>le for obcaln1nq 31l'f requited con!ents {Q e8dl usumplion. St!let. however, sball 116 
CCOjle1a1e wdh Quyer fl\ ~w<rna *ny necess&iy consent$. Setler 5hall lrMsfer !he lease&', CM(nlct, and agrenrnenl! u fl<'ovlded rn Section t3 or I 17 
!his Agreemenl.. IHI 

If, 111 or prior lo fhe end Qflhe Contingency Perrod, Suyer nolffies seller !hat Iller<! are ce11:atri le~ contta~s ot aoreeme11ls fnal Suy-ifWal'lls 119 
:eJTI1uialed a:s a colld!lian lo 6llj'el"'$ purcha;e, SetlersbaU ba\fe ID dayi rtotn IM dal<! of Buyer's n'o{i~eio ;<Dempl Co lermlna~ eacl\ !i<leh te.0$G, UO 
oaotract o< ;>greenie11! oo l~rrnll sa1lslactoiylo Seller. Buyer .shall meur Ill) UabllilY for .any sllth lermlllalion. Uolen Seirer rroli!ies buy¢r by the- 121 
end ol lh& 10-day periOd Iha! Seller hu been ~ble lo lermrnafe each ;SUcll tease, contmcl or agreement on Lerms sallsfai;tory kl Seller. th)$ 1 ~ 
Agr"menl shaJllerminale and lhe eaJJle>t moQey ~au ba returned I~ Suter, unless Buyer oo or !>$fore !he end of Iha IQ-dsy lX)Jiod wal\1es Iha 121 
teurufla~oa req1Jlfern1ml snd 1m>e~eds lO do.a 124 

b, Loatt of Premlsrts by Shllcir. I( S!lller~ Uui ow.oerol lbe prarnrseHm whlth all or a p:ut or the l>usineS:S is Joeatell. >111d 811Vet i:rnot pur- H5 
chasl~g lhe premise I' as part o( lhis Agreemenl, Seller·sheU de-Ji-er ta Buyer withirl ti> days a/let mutual acaplan<:e a propose<i fOrl<'I ofl~se fru l2G 
lMDrellliS~i. auverand Sell~r shall flle.4 have l/J\~11!\e tnd gf Ille CoollnDe11cy Period loaar&e upon a final r~ oJ le~. irnuvaranrl Seller 127 
cannohgreii orr 11 Hnel fflflll oHease by IJle eiid Of Iha Cor1t11\11ency Perlod,.llle!i SUyer bf Sellei may 1he1aaf!f:r!en11ln•le lhis AQtee~nl illlQ ll'le i2l 
eamest 111oney stian be relumed to Buyer. · , '29 

c.. Employment oJ Koy Pqt$ol\nal, Buyer shall delcrmln<!. .Wllhln !he Ccn~ey Period' 'YMlftet il wishes to atlefllpl lo n~oliota acctptable rn1 
eroployme11t o::i~lracfs will\ any empfa~ees o! Sellar lha1 Buyet wlshea 10 hire aftet crosrng. Buyer s!la\l ne>l ct111lacl anv employees !If Seller \Yilh- 1~! 
0111 SeUer'• ~rll'li$£ion lo do so. If B°11Yer's pwcha~e is mads conli11gan1 on hiring ony &mpfaf~. snd Seller refulleS 6.yer permiulol'I lo CO<llael t3l 
lhou employee~ crif auyer C<Jtinof 11e~otla1e a mulu;!fy sat1:;rac1ery agteent4nt alleaHlet1 (10) days oriorio closing .,;lh any ampfo.,,,,..1aat t33 
Bll)'e< ldeotifles d11£1r.g lhe Con611gency Period. !hen iluyer ma~ rennlnai.e 1hls Agreement~ re~ a refund of !ht e(JrnBSI 11\0<ley. t::l<I 
d. ~hysical!nspocfio11. Si.lier ~haD permil B'uvcr ~nd its r.Qent~. at 0uye(HG!o expcnse;md rJs.k, lo elller !ha prem!ses 111 ceasonable dmes 1~ 
la eondtld.Jospdon~ cancernilJ(l lh8 l>wSne~• and P<Qrnisu (ni;l~d&\g i.ilhoul Wmilafi®, llle s!ruelutal c:ondIUon of !he IeaGe!rold lmproveinanl$, .136 
ell mer:f\anlcal, erl!drf~ and JllUl(lbing syswns-, equlpmen1, hazardous material~ (limlled ta a J>l\llse 1 alldit 0111)"), pesf lnfesladoo. °' olher n1 
rnaltars afl'e.;!io<J the feasibility of lhi> bl!sine$$ an<J ptemlses for B'uyer"l lnlended use. Duyet shaU sef\edllle any enbyonla lhrt premls.ea with flt. 
Seller 1n :adwnr:e. Baver sltalJ not perfonn '311'/ irwas1ve le$ling willlout ob!;llnln111ho SeUar',; plfQf written co~!. which shall not t>e unre6$0nablll' r 39 
wflhheld. &!Iyer shall N$1oro Ille per~<!l>•I properly, ptemisll1' o~d lepcflol~ 1R1provemenls to \llrt ~ 0011.:l!Uon Ute,< v.eia lr1 Pflor lo inspe<:l.!oa. 1411 
Buyer agrel!s lo indtrnllify and delend Seller fnJm an Jieru;. e~ts. C::;ilrn$.. arld ei:p1Mtsas, im:l11dlt1g attorneys• and expet1S' fee$, ~ristr\Q from or i4 I 
rel~6o!l lo enhy 001~ or inspection of lb& prem~ by Buyer and llS ~e<lt$. This aareenteot (a llld!!ll111ify alJd derond Selftr sn~ll sotv111e c!Mlng. 1-<2 
8U'Jllr may i:on!lnue lo enler fh& pcemi$e& ln al:tlOnJ~nce. will\ loo loregalng terms and condillons alter removal or satlsfadio11 of lhe lnspec&lon 143 
co11\lnge11tj only (or lhe wrpose of te-sale: 01 co salisfy CQndilions al fioanc1ng. 1 H 

e. Scnodula or A&sets. Wilhlll 10 (Jay6 aftenrwtoal aci;ej'.llanc:eorttds Aoieemen~ seu~r :.hall prepsre a sdleaule "!ting faltfl all Pll>P•llY lo 145 
b& trani!erred lo Buvar al d~ng. whell\o!< real, p~~aal, !Mgible, orln!ilngib/&, Wtlh111 lel davs aflel receipt of fhls _gcfledule. 80)'enh.;H Ha 
appiove or <llsawrove the schedule, (f Buyerai>proves Iba sehedllle and 811Jer and Stfler !lave not agreed DI! 1111 allocall~ of !ha purmase prlca 147 
rn Secdan l :.hove, t11ea 0~ aM ~lier shall agree on an all~c:;iUon oh1101nrrdlase prlcl! omong !he va~aurussot. (eq11lpinenl, !umfsh!ll!!s f4ll 
and fwures, go!(dWifl, etc.). If Ille~ are unahla 1a agl'O!> ln 11ood r~ilh Wlllllll 10 <Says..after B!ffcr's wrllle!1 spprov.11 of lh11 ithildul&, or ii Buyer filila: · H9 
lO givo Sellerv.tiUe11 approval or 11\e sciledufe l'llUlio !ho I() d:l'/ peMd, ellher l)l!rty may t~nnlnata lhl& Agreeme11l Cllteyl as oille!vMa provided 1 SG 
in lhl$ AgreCfl\e<ll, SDl~r I& nol ltilnsferling lUld Bu var ls nol iJS$\JmlllQ any ecoounfl pa\Qb!e or alber J!abtlitles al S..lt&r. and Saller Wtl 151 
Indemnify arid held Buyer harmless from aJl Jiab!llOes ot SellBr relsfe:d lo So bats o~lion of Ilia bllStn&ss. Thfs agreoinent la Indemnify ana 1.5Z 
defend Sell~r shill tl!Mve clcsiag. 153 

9. INVENTOR'<' Wllftlll 10 dar-: airer m111~1 ~noo orthl1 Agr~ement, Seiter and Buyer shall at1te:rt In virltlna O.u prellmlaaiylnvenio"l .seUing 154 
Toflh. the ~11111 and a&s!gned unit "<!llJeS for all ofSeJle(s Inventory; if Seller ilnd B(fyar cannot Borae on .e ptelimln~ lllv~nlory, Uien fhla Agre&- 155 
menl J<h~& letminale and th'! eamesl ll\Oney •hall ba refilnded to Buyer. The tnvenlory $11311 ba val11ed at lhtJ li>Wllf of Seller's cost far any such Isa 
nem 0t: lhe fair maaef 'lalue of wch l\j:rn. The l11veoto1Y tr. b6 sofd sliould CQnsiol only of nem11 ol quah{y or quanllty i:ommerclally usabla and 157 
se{eab(e 1n·1n<i ordh\al'J cou~~ of l>uslna!t-9. Al lfla doita o/ lho lasl business da~ poor 112 closfog, Setlet and Borer shall COl\duct a final lnventoiy 158 
ror !be.j)Urposeo of adjus.ting the !civen!ory co\11\l (bu! nol lhe a&.S1gneE1 uni( values>. Tue Mal Jnventlll'{ caurrt shall nol eicceed ot ba eJ<cee.ded by f.S9 

• tile prcftmi"ary wµnl by rnora Jhan . % i;el'Cjlnt{len~nl tfnol KUed In}, and !fie 6nal !n1re11tartYa!ue (I.he !ina1 ln-,omoiy 100 
ccunf par lrern oroes lhe assigned uofl 119lties per ~em) shaU be added fo lht pij(l;lli$4 prlc:& d"eSCirtied In Secilon I abffile. 161 

1 o. EMPLOYMENT MATTERS. Sel!e:r ~.iilr bttre~ponslble for all amploymentOO!i11atloo$ol Ille llUsllless p1lar !!I dosing. lnciUdlrl\l Y/3Qe$. taxes. 161 
aectlll.!<f Yac.aOon .lnd i:ick p.ay, an cl be11e-lits for au eMj)JoyeeS aAd(or coo!IOC!Ols erigf!ged fr/ Seller .for !he !;o<l$iness pcfOf lo clo&Ing. Unlll$S 163 
olJJelWl~a aQreed, au ernploye.is shsll be 1er011nated as of closing eM Buyer <hall be te5l)Q11flble f land al!e<" dosln9 (ar onlY lho$1l' employees ~ 164 
contraclors lh.lt eu.rer hired, I !lS 

1 f. OPERATIONS PRlOlt TO CLOSING. AQar muf!lnl aco;pta11cs ~f U1ls.Agreernent and ul\/JI closing. Se-lier shall ciJn!friue to opera1a tile buslriesa !68 
In Iha otdinaiy courn; sflaD not seD', pf edge, e1lcum&e1 or olherwose rransl~r any of the property (~pl far inven!ary In l1ie Old!nary <:OUtsa}; sllall f 87 
mai11tnln Iha asset& of Iha buslne5s !n al 1eas1 tit& tamti cqml!llo11 e"1sliog on the oale-01 mutual acaplilnce or !Ills Al!l'eeil'le11I, damage Ir/ e:as. 163 
ua!tf c><cllldeo; 3haU 1101 entet !~to. modify, or. tvmirlale any c.on!racts. 1ea$es oro!he< agreement& [!!X~I In th11 or.l!narycoutse ofbu&lness). or 169 
make eapl\81 exoerdiluret ltl e>:cess l)f $5.000 ....t1haul first obtaln!oq Bufefs <:6n&enr. va.iich &haU Ml be 11nreasonablYWlt11helct; shall nottnCl'&3S4 170 
!he r:ompMsa~on. beneft!lf or dl~ll\bulit11l$ i;I any 61 ltio emple>yeel; or principals Df lhr:i boslness; arid "!<hall pay l>efore delli\quency all laxes. t 7! 
il:ssessrnenl&, and ofller govemmi:nl G11argescegaell1n!} Ille buGiness. lls a~raUons and propertY. 172 

'"'™"' '""" ,,\ l. v J:' """ 1•/'?li>b ''"' "'"' m 
Suyar: ~Dale: Seller. Dale: 174 
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AU RiQhlS Reserved 

f 2. t>OSSE:SSION. Suyec shall be flAliUel( lo j)O~&S$10ll 0 on clO~flO c (on c!Oskl9.1I notfiDed 111).' l7S 

13. CONVE'f'A.NCE Tille lo Ille latlgible propt'lrty 4fmll bb lraiisferred by blll ot gJe ullles:s some dlff~rent melbOd of tr.mslcri$ ()icialed b~ law. SeHar . 171i 
wali'&nls lhat Ille title lo lh11 ptOpalfy shall be l'tee of an ill1M anlf clalms ol any kllld. ex@( es o!herwfse provldtd In thk Agreement Al clo~log, f/7 
Seller alKS BIJ)'er sfliJll execute anlS dollvet lo Closing At;enl C~ Fonn No PS-AS ASSfonsnent add Ass11mp6on Agreemenl lransfeitlno all laases. 178 
conl1acls ollli agteemanu assumed 111 Buyerpursuan1 lo Secl•on Ila and al) i11tanQtbla pio"8'fy 11an$r.11rc~ pllfSuanl io section l. 179 

14. Cl OSI NG OF SALE. "Olis sate dlall be clond OR or before o'clotk on • ('dosing") bv (-SO 
-----.,,......,..,--.,__..('Closing AQenr). Buyer.ancl Seller sha•, !mllledlalr:Jy 0t1 deini!lld, U'eposit Y1Uh CloslalJ Aaaril a!l WllUm!l/118 and UH 
monTes requited lo comp~ete the PlllCl!ase '11~ tats in eccordarioe wllh lhls 11Greeme111. 'Cla$1n9• shal be deelll6d [O havt 0C1;11rred whOll 1111 doc· tilt 
IJll'lelll$ teqWed lo er~ aio delivered IO Closlao Agent ind tha sale proeel!ds are available to SeUer. Tima rs of lhe 0$SllllC8 in the pcriormance 183 
or this A111eement. f84 

1s. CLOS IMO COSTS. Sellar and B•yer .shall eadt pay o~ii-halr ol lfte esc1ow rees. Pen1ana1 property laxes p;iyable ;n 111e ye11:r ol closing, renls and 1as 
ot~ar payntonla undet auumed eonttaclt or leaae;. Pcense: fee$ for Liquor or Gacriltlg Ucenss' If closlnQ oecum wi!bln nfnelY {90) daJ• of lhe 186 
~lllrl of Ille Ileen&& vea1 •• !Jlilraes. phOne cdi'B~nr cltaraes. adve111cl!lo fdaa, and olhar 0peraUno expe11$H shaU ~ 11to-1al4das. or crosldg. Ul\leS& 187 
Otherwise aigntd In wnoog, Buyer $hall pay au co&ls of assuming eonllilCt$, leasH 8lld Olhllf ag1eemen11;. Sw« sliall relmbutso Seier !or lease. 186 
~tilily and olM1 busin&ss-lelaltd deposits nol itlUmed to Seller at clo$ing. 8LIYOI' lih:!U pay au safes andlor use rax (olher tnen real estate excise 189 
tB) ar!Slno 0'°'111 hs lr'GllSJ'er ollh~ property. 'rbe 1;ommk$ion ls dnt on do$1ng or upon Sellels iJehiul\ under lhi$ p,greeman1, whlthawr ocairs 190 
lits!. '2lld nellher 11\e amllWll 11at dull data lhece)r ~be c:ha119ed wllioul lho llslillQ Brok4's 1Mrltlen con'enl. • . 191 

r 6 RISI( OF toss. Th• ii&!< of 1°"9 or darNoe ro Iha ptoperty $old hele\.llldet ~all be Seiren; l.llllil dosln11. auyer may tGttnlnala this Agteement 19<! 
untl Obla-.11 a relbnd ol lhe eirmesl mop&y, fets Mrf cosA& ild~aneed or COmfl\ll!C!d for Bll)'el', ii ln>.PrCY&mlfnla on aie ~- or 1ha asnls of (ha 1 ~3 
business ara dOstr~ at msteli:illydamagea: ny cas~ltybefore dMirlg. or i( condeuinaliol'I procoedUiQs are conimenced s11al11sl au 01 a ponfM llH 
of lllll premlsu belor~ t:lo$ing. · 1~~ 

17.-REPRESENTATIONS ANO WARRANTIES OF SELLER. SeUts.rep<eserits a11dwairan1s ro Buyer that (1) 11 ha& Ille auU!orityto slg11 lh!s ~108• 1SS 
and complcl1 Ille sale Ill Buyer. (ll) all hDOl'.s, fllCl)(ffS, Jeases, aotee:lllenls. and Oilier flam& delivered l.o B11ye1 andet lhl$ AAtel!mMI Ar8 a®r.ilkl. i 97 
and compltlle: (lit) Stlltr !las complild w~li 1111 local, 'Slal8 and federal raws; and anir J&slridlOPs In its Uquorarul/Or GllQ\lng Ucenses 111 o~in!f n>IJ 
ils b~ ud Seller ha:s al requited llce~. pennils, cer!IRt:<1tes and autl11mzaUons needed for ll\e condllCl oTlls bllSfrre~~ aod lh& !}sa oUts: 199 
propen:ias and premises; (Iv) lhora are no li611& oa or ~raims lo lhe property to b1t lf6n&rer~d lo Buyer 1.1ndet !his Agratmenl; M Seller tnows or n.o 100 
lidgatlon {pMdlilg DI lllrea!ened), COlllfKI pl'Ol&ions. or olllet ma«er11 lhet t011lcl reslllcl.ils abllily lo peifQrm hereunder 11r which cauld acfvarsel>' ia1 
al'fect 9uyec"soporaf1G1tof lho buslneas a.rtertloslng: (vl)Sdler lli!S 1101 macla111111un1ruei;latemen1S of mr.t.irtat lad, 0( omltled lo .iale 191\Y • 2.02 
malllrilll ~ 1/le aMfSSioq ofwlllch would be lnlsleadlng ID su~r. alld Seuer has as af Ille dale of 1111s Aateement dlsdosed .ti material evenls, , 203 
COlldidone and ~els aJlec6ilg Iha business, &lfa!Q IQld prpspeds of Seller llnd lb buslliess: (vii) Selle<" /laS u11e to all f)GCSOl\lll pro/)erfy $0fd to · ~04 
Buyer purtuzllt to lllhi Aareemenr: and (1111~ Seller has pelcl (eicupt 10 Iha exmnt pror.ittd al d0$illj)J all local. atale, and-fea'enil taxasapp•cabla 21!5 
lo Ille buslneu or Iha propeny sold unaet lblll .AQ11>emen1, 1ncllldiiig 111bhool fiaallatiocr, business and occupadon tna, social securilyond .2li6 
wiempfoYtnenl taxec. anll worWs compen531ion r:onltibU\lons, Setlef11 re11111serit1Uons and warranties &hall sUl\'illa ciosi~ll. Sellar makes no ~7 
reiiresemalio::.,or waJ1'81\11es reqatdJng the buAlnass or property Olher Illa!\ lbose $pecilllld in lfds Agreement, Bll)'er olhe!V6se takes lhD btrsin~ ~8 
and personal iiropanv J\S IS and 8uyet eKatl OlbelWl"se rely on 1111 Ofjll prei:losing mapei;JfOI\$ and love "iga llo!lS. The to11lln11sd accoracy of 209 
lheae repn1$e.01a.rons 3lld warranties as or 1ha doscng dale sl\all ba a rondltiOA l() Buyet's obllgaUon lo dose this transacdon, a!ld Stller chall 2.10 
deliver lo ElllY8l al C!Olfno e cenlDca!e thal $11Ch repro~nlali011$ lino wamml«H C011llllua lo be acc:utat6 as ll restaled on ~ dale of Gloslng. 211 

19. HAZARDOUS SUBSTANCES Except as dlseklsea IO or known by ~et prlof co tha $aUsl'acUorr at waiver or tho /nspacriol\ CQllllnoency state41n 212 
Sedfort a Dbovl>, Sellenepn:senls .encf W&f1311!$ lo 8uyef' lhaf, lo the bosl of !IS lcnow/edQa: [I) lhela are nai tbzanloll5 Substaneea (as ddne<I '4l3 
beloWJ Qll'Tl1r\lly IOQ.!Bd In, on. or~ter lll11 preallses or llSed in Ille buslne$S ill a manner or l\Uanlfly 11191.presenlly violates any Environmeolal if4 
Lwu (at dallned below!; end (1i) lha1111$ no pending Of lhreetened lnvesligalio~ ot remedial acJIOA by ~r !!Overnmental ;1gencv regarding Iha 2tli 
'eleaae of Heierdous Sll2oslanl;ll$ at 1h11 'dolatfon olEnvlnw11enllll Law at Che premises or by 1hc 11Usl11-. Mi used herein, Ille lenn 'H:u:111dous. 416 
Slll>$!ance5" shaU maa11 arry SIJl)5faoc;e or matedar naw « hereaner defined or regUl\tl.ed as a hi!2ill'daus substan~e. hszardaus wa&ler, toxic 217 
subslunce, oDllulanr. or conlaminantundet anv fede1&1. 518Je. 0t'local lav1, reolll~M. or ordlnanQJ gavang any s1ibslanoa 1hat could cau$8 218 
a~wl or oucpeded llarm L> 1l11man heallh or lhe enll!con111enl ("Env:ron111en18l l.avr}. The 1enn -~rdGU$ SUl!Stances" ~tk:ally lncllldes, but· ;l l-9 
ls no11t11111ed lo. petroleum; patroreua bv-prMueti, and asbesw. :!20 

1ll. INDEMNIFICATION., Saller hereby ~rees to •rend and Indemnify swer from anv &al>lllty.1~u. or d<image (b1cluding alf.Ottl~G' fees lllld costs i:n 
· or dligalfon) ;irising froll'I or relatiAQ 14 SeUus breach of Iha loregaing cepreS6nlaUons and \'iananties or any of lls oilier o!i1Jge1ion11 l11 lhls A!ire.e· Zl2 

me111. This ag~emanl la inde!llPify and delencJ Buyu snail s111111ve dosing. 223 · 
2J), COlll!HANT NOi TO COJ,IPE'rE. Seller, II/lei au pi1rlslers, memben;, iharo holders, ofllcere and direelil..: of SeDer, ugteci Iha l ror a perlod or ·-u4 

~---..,-,,--monlhi; rol!oW!n11 th11 dosrnfl of this !nlllsacllon, ntilher Seller 11¢1' Its parlners, 1™llllbeJ'$, .shalll!loktel'$, officers or dirvcla~ ~s 
will part~te in Illa Oll'nanhip ot operullon of any blJsl'l'ltSS Iha! compel&S dlrectly wi"lh t11a buslneos ~61'1 to Buyer lhal ls localed wilhln .a radlu$. t.<;11 
o . m!las ol arJY bUslne'SS locattoa sold lo Buyer undet this AQreemeol.11 Seller l!Ceachu lhls ooven311t. fJuy9f wiR be 1¥1!/tled. 227 
10 ablain all inJuncdon. to prevent 11111 COlllj>allll~s Atlivilf, N ~R~ u lo rtuNBt anv ll)Oll•:t damoges to which Buyer may bo enllded. 228 

21. NOllCES }.HD COMPUTATION Cl" 'mAE. Unless ollter.olse ~pecilied,any nG1loe 111qulred orperinilted in, or ter;i(ed to, !his Aareemenl (indudi~ 2~ 
~ocalft'ns of offers lllld CIOlml&rolfG~) mil$! be Ill wrillnq. NoliOB9 ra Saller mu.st be 9lgnocl by at least Qlle Buyer 9!1d mu$1 be dsllvBr&d IO Sellet' 2~0 
1111d ll'tltJg Agenl A notice IO Seller shall be dsemed dell11tSed oo~ when rec:dllled br Seller, Ustfna Agenl, or Ille lloen'-Cd offica !21' C.lll!ng Ag1U1L 231 ( 
NOUce.c lo Borer rnusl bs liQRed by al !ear.I one se1rer and mu$l Ile: delfv~ed lo Buyer"°" SeltillO ~-A no!fca lo s~ shill bit deem<!cl 2,12 
daft..ered OJ1!y wlleo tecel'ied by Br.yet, Sell&ls Ucon see, <1r the liC411~ Oftlce of S elUng Ucertsee. Sel~nq llc:r:nse&, llsling Agenf and !heir 233 
aroxecs Mlle 110 reap slb lo ad~e ol raceipl of a no6ee bel'Ofld ellhec phoning Iha paf!V or causfng a COPY or the nolit& to be dai!lleted !CJ 234 
tlie pal1'(ll <1dor.u i~ en ""Jef an(. .Seller must kee~ s.tll!11r1 U~n and lisffno Agent ad11lsed or !heir wlleresbou!S ta teetlve 235 
pnxnpi t1a1ilt;;;t!UJ1 !p ~ce. 236 

Seller:-------- Date:-------

B11y~r: -.:»::------ Oalt: -------- SeUer. -=-------- Date:--------

237 
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All R111h~ Resecved 
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Llnfess olh~r11!se !ipet10ed In 1h1 s Ag1ee111en1; any period of lime In !hi~ ~reement s!lall be9in Iii; day an er the e11en1 $1ar1ing lhe period arid ~n..u 2l9 
e~puil ais.oo PM Patlfre limeollhe last CillendatdayoHhe &pecifleo period oflime. 1f1M 13~ld3y ls aS.nurday, Sunday or le{llll flol•d•>' a$ Z40 
de.tined in RCW 1.1e.oso.1oe 5J>eGllled oeriod of ~me $111lll a~pite on th& next day ll\a1 Is. nol a Salueday, Sun(fay oc a l<:!)al hobday. Any speeihed 241 
period or livo (5) day• or less shall not lnduo'e Sawr~ays, Sundays Qt legal nolidays. . Z4 2 

22. MISCELLANEOUS P~OVISIONS, 243 

a. ·Com pie!~ Agl'Oernoni.. The Agcnment al\d a11y adds~~a and exhibits to II stale the en~«J uoderstanc!illg of Buyer and Sellar regacd"mg the 244 
~lo ol 11\e b~in~ss. TlRua are 1111 uarbal on•riuen aart:ements whJ~h modi~ or at!~ct the Agreement. . . 2~S 

b. Counl4ipart srgna1uro11. Tlle,Ag1eemen1 may be signed io rounterpatt. each signed counlor93rl shall bA deiuned an ongioar, ano all co1.1n. 7;45 
terpatt$ to;ielher $~11 conslituta one ancllllo <anw aineeine11t. . · , 24'7 

"· FaCJtlmile aod E-mail T'ra11smls$100. Facslrnolit 1r1!1>$<11ltslo11 al any sl11<1ecl 01iglnal document, and relransmiss1011 al any signed lacsim'u 2.48 
1raosmlsslon, shall b& Ille same es d'eliveiyo( an nriQlnal. Atlhe request or ~ther party, or tha Closi119 Agenl, the prutles Wtll conlicm la.aitmile . 249 
1r~n£111Uled signatures by siQlllng ao odglhsl documenL e.mall llansmlsslon al arrt document or notice &lla!I not Ile e:lfecliqe unless the partll!$ 2SD 
to the Agreement ofhetWlse aarea In writing. . . 251 

2~. AGENCV DlSCl.OSURE A.I IM slgnlog of !his AQreerneiif, is2 

Selling Uceosee 253 

(~nscrt names o( Lktnsee and Iha Company f\ama a$ li"..enscdl 254 

repc~eriled ____ ~--~~-----,-,,_..,...-~~S'.!e:.:;le:::C~t~o~n~:::o!..·, -----::~--:---,.-~-~----
(Insert ~nee. Buyef. bolli. Sellet and Suyet or Nellller Seller llOt Buyec) 

2S5 
456 

257 
2SA 

If Setu119 Llamsee alld Uslin11 Age11131'\11 !$llferenl Safeipe~ons affdfaled lllilh the same BttilCer, !lien seller and e.iyer eonlirnr 1neitconsenn11 2Gt 
Br()l(ec aclltlg .au '!ual 119ent. tf S~J{'mo Ltcen5ee aiid !.I sting AQel\l are l!le same p.ar~on represM\lng n_olh p:j_rt}'lt, tlt~.$ellt\(<1'\l'I ~uyer flQ.{liirm. 2.~ 
their eoo ~sen~ lo ll)Ql person ll(ld hl~r Srolcer aeling ~s du:il agelll11. !! &e~Jn11 !Jt:e11$1!e, t.1$1lrt!J Ag~ QI' IM}I 9rol<er a~ il1!1!l a9~tl> ll)~~ ScUel 'i6l 
a!'.d P11ret consent lo Selling .1,Jcensee, L1$11og Agenl and lhelt B~Oker being OO!ll~r$$.basl!d on a pei-~laut:s of Ille pufPl.\IM P{il» ~r !If .·· . . 264 
olbeJWise di~~ 011.an altai;he/J addendul)l. fB addiUon, Seller and Buie.rhemtoy (l'.)Jl~i!ql iQ U~g 8.(ol(ef.bt Se!lllll]' .O~kel' r«ef•TnG 26~. 
eompen~alion ftom mr:.te tl>a~ one pariy, Guyer and ser1cr C>lll11rm receipt of Ille pampJ:k(qn\JUed"l'tii> L~ o111ti.'!I t;sll!l.Q·A~~"!:t·" · 26& 

24: ~,~JM~NT .. BuYer' 0 m~ir n may nal {m3y riot. tr rn:itcoqipleted) assrgn this-~eeineot, or BuYe(5 rfghls f\ereundet, wllhovt S.:De( .$prior 2~ 
wliLlsn consent. unless provi:led Oilierw!$s in lh1$ Agreement. . · . • .. · · ' 268 

25. DJ:il'A!JLT A.).JQ AiTO!lnEY'S fEE 111 ltle eueril 8tJYetfaHs, 11'it11oul leeat excu~, ID COl'llplelo Ills putchass of !he busitlass. !hen °<check one}: 
::J lhal i:.orti~n· oi !he earnest m<>~ey vmkh dw; net eJ<c:aed five perO!fll (5%) of the wt®lsa price shall be kepi by Sel!er as llquidaled damage'S 

(3ubJe<;1 lo Sellets oblin~tinn (o pay ~r1akt costs 01 :i co1111nlsfion, Ir any) as Iha sol11 and excluslve remedy ava!labfij lo 8eller lorsuch 
lallora;or · · · 

~Seder may, al us opliori, (a) keep lhe earne$I <110trav a:> !JqOldaled dem:aqes ($Ubjet'I lo Selle(s ob"gatlon le P<Jo/ certain co sis or a co111tnl$
sion, ll enyJ i1S ~~e sole and oxcf1.15ive remedy avaHable lll Seifer fcrr !u<h failur&, (b) bring suil against Burer lor SCUe(s actt.r31 darn~l}e9, (c) 
O<fog suit ro specs(!C;Jl!ye.u{1)cc.e lhis AgreC<11en1 and recoY6r any incldeAlal dama9es, or (d) purs1.1eanv ot/\et riGhls or remedies available :ii 
law oreq~ltf. · ' 

tr Suyer or Seier instiru!&S snil concemin9 this AQreemenl, Ille prevailing PlfltV ;$ enlitled lo re11SOosble auome~· fee~ a/1d eicpens:es. In the 
evertl o1 ldal, l~e amount of tile allorneys' fees :;hall !:>el Ried by the court. 'The venue or any suit shall be Ille. cou~ry In wnlch Iha busln.ess is 
iocored as ider.C.6~ Ir. !he fU$f paiaqf;lpnotpaQe 1 of this ~reement. and 1hlsAareemen\ ShBll be aoverneis by lhe laVl$or lha1 sla:W-

26.ACCEP't.ANC!:: COUNTEROFFERS Seifer has unUI midnl11ht or unless sooner withdrall't\ (if not 
CilrGa Iii, the !hlni business Q'/sy following U1a lasl 81Jyer S(Q113lUra dale beloW) (O ao;:ep! lhl~ off~r. rr IMS olf&r ts not l.l(rle!y accepled, it .shaU !ap.se 
and ll'le earoe$l money shall be refunded lo Buyer. II ~Uher party makes a full.Ifs CC!.lllleroffer, fbe 001er party sha!l t1a~e unlll 5:00 p.m. on loo 
---~---...,.,..busioetS day l)E 11<~1 filled Ill, !he s~co11d bu.sloe£s day) ro11owin9 l1s teeelpl ID ai;ce.pl Uie cou.nlerolfet. unleas $00/Ier 
wilhdniwn. tl\he coul\lerofter Is l'OI timely accepl.Dd <1r.;,ountet\'ld, !his i\of•~menl $hall lap~lil and Ille earnest mon~v &hall be ~fuMe(! to the 
Boyer. No acxe9"nce, offer or.;»tinterolfer from lhe: 6u~r ts effective uni/I a afqned o>pylJ re<:!!ived by lite ~llT, Usllng Agent or !he lk:e<lsed 
otllc:e oC !he tlstln\1 Agent. N a~pf~. offer or r:nunleroffer from ll>G Sel!erl; al!ectlve Ulllll a signed ror-t Is reulved by the Buyer, Selring 
Licensee °' m11. kenwd 0 or;111a og LicellSeo. • 

INlfJALS: B~er: ··~:..\-Pt-=---',;--· Dale: _}_o~h_1~/ o_B"----- &l!Cef' 

Buyer:---~---- Oa\e. -------- Seirer: 

.-----Dale: --~-----
-----Dale: __ .......,. ____ _ 

26~ 

270 
·m 
21'2 
213 
274. 
·m 
276 
277 
216 
279 

zao 
2af 
w. 
263 
"284 
265 
265 
287 

ZBS 

~sg 

67 
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II) Copy11ghl 1999 HWMLS l='orCI\ ~o 
CSA f'nnn P.S.-:2 
611sln12s$ Opportunity P a; S 
Re.1 12199 BUSINESS OPPORTUNITY 

PURCHASE AND SAL.E AGREEMENT 
(COITTINUED} 

Corn mercbl S(oker~ .Associalfon 
All Rights /leseNed 

Page; 6 of$ 

21. Sl:lL'ER;'S ACCEPTAN:ce AND BROKERllGS AGREl:MEU Sellet agre~ tosel/ Iha Pr~en~ Oii UIEI fQrfllUl\d coodUiOl\S herii- 200 
in, and fullhet ag~u lo pay a t01Ql111$iio11 in a lolal &mount 00111puled In aaordanee wlllt lhe llSl!ng agre~mafll. II llletti is no 291 
wrilte11 11$ting agreement, Seller agrees 11> pay a aitnnll4Sf0fl of •4 of Ille $ales pm:e o< 1gz 

• The eonvnlsaloa shall b& DJ)j)01110011rJ ~sn-Lr!illtig Agf!nc.and ~llillil l.lcet!Sea4li spedlh!d in-· isa 
::lh,-::e'11i::11nc=g':"a::-:o:-::re~~-:--:ce11""'1-or-a,...11'/~CO-l)(oket11ge agreement. Sell et esslQns co Lh;llaa llg&nt.and 8e1Ul1!1 Ue-'3tliell i\·Pofllorl of Ille ssles 'i!H 
p1co;eeds e~ua1 I~ lhe C011U111$Sll!ll. 11 lhlt earlies\ money h; ctl ll!tl.ell as ll!tuld~ d~e1. lilBY *"' aM!f:l:d or-Mm11\1!1'!d by 2.95 
Uslm9 A§er.I or S~ng Ucensee for Suyei or Seller :;haQ ll11 reJmbu1&ed QC pa{d' {heirs A;vm. ii.nd !bu bi!.fance $llllll be j>Bld oflil:.flalf 296 
lo Se ff er and o.ie .. 11arr to Listing A(lent aitd SeRinu l.iceosee according lo lhd llstlnO ~faeri\&111 and.anir C!J:6'c~rafie llfJfeertli'ln.l. 1.91 
rn a.II'/ action by Li$11l!Q Agent ot Sel!R\g Licensee ro enforce uu Seolion, Ille oreyaillllir ~tl'f IS-~lled lo reawm1b1a-atW0.1JYS' i911 
feet and ex11t=nses. t{edher Usting Agent nor Selling L~ a<e r;:eeMlliJ oom'9etf&a1ioil ftom mote than ~ p:atty 11> lhls 299 
liaJISectio., untllSG dtsclo;ed on an a1,tached al!dalldt.im. in wltlcll case euviuond S~flu e'on~I [~ sui;_ft.~c1sd11rt,fl lh1s- :IOO 
bw:ludcs lll11 ialo of real proparty, !he Propeny dBScribed In altaclled ehlbll.A, Is commerdel real ~Slilte. HOlwl1Mtilndi!lf 301 
sectl"ot1 26 below, lhc p;g95 conlaln1119 this i;et:llon, the parde:t" slgna!UrllS-Md an alll!C1111tent dt$eflhll\I) Ille P-ropefti _may blf 3D2 
recorded. ~ 

:?3. CONFIOEkTh\UlY. Unlil and urless a (;l0$ing has Deen consuoune:led, Blrfet will lrl!al all inlocm:illo11 gblllfRed 1n i:Mneclion 304 
willt the negolinllon aod p erf01meDC• of Ibis Agreement as conilcU:nlial (excepl IOI an.11111rom1a11ot1 thal auye-1 ls required oy laW 3G5 
lo oisclose and lhtn only aller gMnQ .Seniu wrlUen. notice al 1e1:11 Uv"ee (3) dfv& prlcl lo llti!t dlscl0$111e), and \llill net llJe or know- 306 
rng:ypetllllt Iha use of any tonlldeoll.al lnfonnallon Jn any mtll!lel' delrlmenial t4 Saller. • . 307 

29. LISltllGAGEKr ANO SSUJNG l!CENSEE DISCLOSURE. EXCEPY AS OTHEJlWISE OISCLOSED IN WRITING TO BUYER 3Qa 
OR SEll£R, saUMG UCEMSEE!. USTINa !\Ge.IT AND THEIR BROKERS HAVE NO'r MAOeANV REPRESSNTJmOtJS 300 
OR WARfWlTIE:S CONCERNING lHe LEGAL EFrECT OS: TKIS AGRE€MENT. BUYER'S OR SEllER'S FINANCIAL 310 
SlRENGTH. OR ll!EPROPERTV, UICLUOlNG ll'lllHOUT LIMITATION, COMPLIANC6 Wini Af>PUCABUHAWS SUCH AS .'Ht 
LAWS ReG'AROING ACCE$Sl01l.l'f't" FOR OISA8lEO Pi:RSONS. SELLERA~O BUVER ARE EACH AOVlSEO TO SEEK 312 
lllPEPeNDEITT l'EGAt. AND TAX Al)VICS ON THESE ANO OTI-1£R MAITERS RElAlEO TO THIS AG~EWT. 313 

auye'--------~-----~-------- Dill& 
SUyei Dale __________ _ 

Of!ic;ePhone __________ Flll( No •. ________ Hnm11Phone ___ ~~----

euve1'$ S.mallM!ttess ------------.---.-.--~---------------
Pfinl Suyers Hame.......:-l-~C!\}-=c~~~--~:r>i::......;t~t~'-'-"'G·~k~u~lL_:_ __ ~~~~~~----------~-----

. ·auya1's Md~-<.:;;'1'--'l.j....;,4_( 34-..,'""/=o--'-Ll_.u.--.:.~..:..:VE'-'-'--. --l. \l{=t'-Ji.JXt.--.,;w=..:.f\.:......_tj~'i~t!-'\i)~--------
SelU1111 omc& ______ ~-------~-----MLs omce N1;1. _______ _ 

Olllc:ePhone ____ ~ ____ Olhet P!lllne _______ ~Fax Mi>. _________ _ 

!ly f'fio°i Nam"----,.------
Seller oa1e _________ ~-

Se11er _______ ~--------------oa1e _________ ~~ 
Home Phone _________ OlftcePhoc\e __________ Fair No·--~--~----

SeUef&f"·m;i1lMdress _______________ ~-~~------~----

Ptiol Selle1's Natoo---------'------------~~----~--~~-~-'--~ 
Se•el'sAddress ________ ~---------~------'-~------

llsJlngOl'fiCG ____ -f--..~----J~~---------------MlSOflice No·~-------

omce Phc>na -----+-~'""""----4 
________ Fax No. _______ _,_ __ 

30. BU'l'Efl.'S RECEIPT of a Sel!et-Slg'ned copy ol lltls AgreBl!le(ll. an ---~----~ 

BUYER ---------------

314 

:115 

316 

31'1 

3-18 

3j9 

.320 

l31 

322 

333 

3~ 

32.!i 

326 

32'7 

ntl 

:!29 

330 

331 

J32 

68 
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NWMLS Fot11130 
CBA FQrm J>S-2 
Business oppor111nnv P & s 
Rev, 12/09 

CCopyriOlrt 1999 
Commercial Biobn Asaac:ialion 

All RIOhllli Reliitvea 
?age 1 ofG 

Date: _______ -~-~-

BUSINESS OPPORTUNITY 
PURCHASE AND SALE AGREEMENT 

Th& vnderslg11t1dBuyer, . :I5.ir :r"°'~~ • agraes lo buy arid 2 
and Seller ag11u to sell on Ille rcnowlnp kll'llls, Ille buduen c:ommqnly kno.vn as ~-'I'll '\J:;>')4 · pi.., h·.l<f="jj--

localed 'l~-r:::--~~~~~~~_;_~~~~-..~---~:.~~-:__._~-llla=--C~~-~~'-'-"' __ ~_~::::~:===========--
County of , f~· rt !,t • Glale ot W•s.hfnaton. Zip o:--'11:...,.t'J.i._D ___ _ 

1. PURCHASE PRICE. '11111 purthase pdca, indudtng !ho earnallftlllflQ\l, ls # J 6 ,Wt) 
Dollar$ f ). plus Dia amount-peld-=-'tor""rn'I-' VentDiy"""=:....as_d_e_letmin_'_ed_ln_Seet_bn_B_b_cl_cw_. p_aylblc __ as_fi_olbw--&:-

Jg! all ca.h al cfosln11. lnellldlng Iha earnes11111111ey. with l10 lloancina COlllinoancy. · 

3 

4 

6 

6 

:J all cuh al closll!IJ. lnc:ludlt\v lh• eamest money, conllngtn! on new rinucJnv llllder Sadion 4a below. 1:1 

:-1 I % of the puri:iuu.price In cull st clolllftt, indWlinll llio•M981 nWn9Y. wfdl the balence oftllepun:h9at 11> 
price paid BS fd!a,va ldloct ma er brAl!, as app:Jcable}: O Buyet's aa1llQIPlloil or 11111111\derJylnQ note and seanily alll'oetMnts, lllldtr Sedlon 11 
'b below; [ Suyefa ddlveit &1 G!Oslclg Clf • prllllllssoiy note for Illa belrnce or Ifie pllldl11se pdce. aeC1111!11 by Iha lleCUlil)' agreao11111t anCUlll- 12 
befinD lbt .PfOParty, as dascrlbed ln Stcllon 4c below. 13 

::JOlher.~-~~-~-~--~-~'-'--~----~~-~-------~----~ 14 

2. EAANESTMOHEY Buy«aa1&estodallverllla eernectmaneyof ;il I01 to0 £1\!:.tt to 111 hiX8 lnlhafom1 or 1$ 

).!leash 0 f'ersonal check l: Prornbtory nott Olher: ________ ~----------
~---

1& 

;r the eamesl rnGfl'!!Y 11 In Iha form or a pronllssciy note. It shall b11 dlle no 1a1er lhlU:.: 17 

::J days alltt mutual accepti'"ce. \8 

IJ Upon rc1t1D'l&I of lhll lnspettion cantinganc &5 In Secii!Jll 8 belriw. 111 

~ Other: lk·vfa'9 m0r"1 )"\ fd·,c 211 

Ouy6r wau ~lh/Gr the earner.I 1non111 lo and it shall bu held by O SelNng Ucan- :J Clo51na J.oenl no later lh1n: 2t 

----~days aller 1'111111111 acr.eplanee 2Z 

C :Jpo11 tt:111ov1I ollhu lnspeclJDIJ conl(ngancles Iii Section.a bolcw 23 

~~ u 
Sellln9 llc:en"8 May, howe1111r, 1renoo lhe earnest inoney ID CIOCi1111 J1Qenf. 2s · 

If 1he earnal l'10lle1ii10 be held by llel!Qg Ucansee and !JI D'l9I :S 10.000.11111811ii.daposlled1111: [J 3dllng ~k•nxc"• poolod 1rv11 •""""' (wilh 211 
uilel ett palll lo lh8 S!llle Treasurw) C A Sepanlle ln1«es! beering l<Urrt aocount In SelDng Lk:eM811'11 name. The ln!areal, if any, lllall lie aedlhld rr 
al cl<>Slt1g ID Buyer llflq&a Scx;lel SecvrHy or lallfpayilr 10 Numl>or I•: • If 1n1~ sale lalla ta alDCO, wlloaver i• 26 
ondllcd lo 0111 ea111e111 monef ia enliUed IQ inlaresl. 28 

S.lllnQ Uclln$e8 mall deposit any dlo:dl to be b&ld ~ Iha Selliav u~anil!O wiillin 3 ~ after recalpt or mublal accept.nee. w111d'i&vet Ol;Cl.lr5 30 
later, Buyer aoreas la PS)' ~nancln(r and pun:lla11a -Is lncvlr9d by Buyer. It a~ " part ol llte earnost ll\OllllY b to ba ~ lo Su)'lt olld any 31 
such coslll ranaln 1111peld, Selll1111 llcen5ee or Cloclnq llQanl may deduct and pav lllem therefroln. Unfeu ol~a~ prDYlded 111 !hit Agreement. 32 
lhll earn eat mol!e)' shaQ be appllcab~ IO !hll pulllhase prlca aM a11au bB non.r&fundablo -pt where 11 condlllon IO BU\"llfs aollgellon under lllls » 
~nl Is notM>llslllld lllrouDh no fault or Buyer. 34 

l. ASSETS PUJtCHMEI>. lbluale shoN inelud•l all asse11 of Selltt'• ouslnees olher lhan accoLlll!i rct11ivable, cHh, and Ille following o!her uscei.. 35 
wlttll are noll11dud;;i-: . · 38 
In eddition la lht leases, conlraefa and oiireemenls Naumed i>y Buyer P111'8118ht ro SccliO!I Sa bolli#. llli~.nlo lndudes all rlahl. tllle and interest or 37 
Seller ID the !ollowi!IQ lr.l81'Qt'ble properly now or ~etulh:r e:d&llng wilh Ille respect lo Iha bmlnass including wltlloul Umltadon: ~I drawtigs, plena ~ 
spedficellrms aaa olhet a1chlleclbl'll or eQQloeeifn11 wiltk pniaucl: all QOYerNneolal pennlla, cetlillc:.im, lioen$es, lllJlhoriudoR• and approval>; all 39 
ulillly, sucurlllf and Olher deposlls lllld re$Cf'lll o<=Ullbi m•de u 1>11curilir for lho rul&llment ot azry or Sell&fa ob11s1911Ms: Bl'ly name of ot lelephon~ 40 
numbers for Ille bu Sina$$, retaled ~d1mark&, $8/Vlce ma11cS cr trade d/ess; and ouaralllloa, warRllllles or Dlher ... u111nc;e. of perfonn1111c.e 41 
ll!Cllive-rf. Notw1Chslandln11 lhe fotegoing, if Seller uoe~ 1he tredaltHltl;s, servlc.e malts, or !lade dress kw senor'• ollltr busl~s. lhan Ille Bum's 42 
an~ Seller's obligations under this Aota111n1111t Shall be c:oodl!lonad e>n lhelt aareemenl 10 an lrrevt>Cible. ro}'Ally·~ llctnao (exe1Udl1111 arr; pollion of O 
Ille pun;hese pi1ea BllOl:eled IO Iha Uc.e11nJ fot the Buror to UM lhe malkl aDd lnade d!W' for Ille business pun:tiased under 11'11• Aoreemelll. 44 

The pur~ase prlge sllaU be allocated amonQ lhe easels purchase<J in Ille lo!IOv.lng amounts: Real property ,_. ~--------·----· 45 
- equipmenl · ; Cta&ehold lmproveir.enis___ : supplier·-------~· 4B 

"°"comploln :,__ __ ...,... ___ : aareamenl ~; t0n5ulting agreemenl ____ _ 

oooawm ~ ; Olher (idenUfVJ 
..f,. . ~ ,•(', i.' I~") r... Ifft: ~f: tnfol't)·-1 n ~ 

INl~lf.!.S: Bll\'CI' ~· ~ Date: I i>/J.r/'J. ooE__ Se.ier: lb $<> & . Dabl: L!! - 2 7· o:i' ·-
Buyer: Oat&: Saffer: ___ •• _ Oabl: 

49 

~D 
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. NWMLS Form 30 
CBA Fol'll'IPS-2 
l!uslnecs Opportunilv P & s 
Re~.12199 BUSINess OPPORTUNITY 

PURCHASE ANO SALE AOREEMeNT 
(CONTtNUED) 

0Copyllght19911 
Col'!lll!tfclal llrl>~ MIDCfallon 

All R!Qlll4 Raserwd 

Pagit2of6 

4. PAYlllEHT TERMS AND SECURITY. 5t 
it>; ~pllctttlo11for14.w f1t1$rt>:l1ti> It P\))'(llOlll or lhq ptlrctiai;e ptli:o Is conlln11ent ~n SllY8f obl:alnfllg new Gnl!lldng, lhan B~fs ol>ICll'don lo "2 
~I0$6fi~itl6llocl upon ~accnpl[ng a \toTltten ¢M.!mi!tr$111 lot lln:u~nlf. Bu~l'rii nol rajt.ct !hl)H tenn.of a 001J1mflmenfwhlcb prayido for 53 
;,to>m-allf<)unt of al loilt pen:sot( %) orlh~ purthaae prk:e, lntereit not to exceed 54 
J:>ell:flrl\ ( -~, P«' ~lli:lu111. a paymenl scnadut~ ~airui~11 payments amortluir OllCr llal le~s then · . :SS 

· yita11, and lQ\iil p1acamllllt r~s a1111 po1nt$ 110l mQ1a l118n peri:enl ( %) of Ille ban ,,mount, 9uytr shill ma~e.1miiiiiata s& 
\\jjpllcatro(l tor lhe COOllllilmelll, P.11'/ mquirod ca~ and rp1<e a W0<J ta1i.'I emm 113 pl'OCllre iildl n1111n~. Thia Ailr"alllnl *'1tln ferrnfC)Dw and 57 
El\I~ ah.aU r~ll>I? a reful'fd ofU\6 eamea: mt111ar tllllcu Bli)'Otg)vec Soll&l'lllJiUan~ lllet llilat:OndlUl)ll ls sal•lledotwalved Dll or before 155 

. · · I daya (80 tiays, If not compl•ted) fouowlnet llllllUBJ acceptonee at lhit A11rcemen1. · 5(i 
b:. . ..b~un1ptlon ol E>Jsirno l'i!IOlnclng. If payment ol 111! ·p11rchlill911rlr.e illCluchs l!uyel's aa1un1plfo.n of e nQl!t and securily lnitrumento, lno:lu-- · 00 
dlll!J willt()ul lf~!tl1'.!lll a !)CC Fbdure FUltt11. f.IQC FlnaiiclnQ S~mcnt.. morto~lltt. deed of lm&t. or res.I etlale conlract, Sllllef &ha A Plllll\l!lly ddlv- 51 
at IQ Buyer it. capy Qf tl111 unialfylnQ dolll l~IMJmato{•)lo be a~a!ftlled, amt Buyer shall be deemod la ll•vo approved ell ol lha tormacl the dtol 62 
!flSlfllll'.en!(~), l,lnlQ~' suy.,r gives nolk:<I of diS<\ppro~~rw~l\in 11\!G (5) QllYS after receiving s~h fnslnmlenl!s). 1r a~ bf the clabt &mlufll8flt{S) .-.. 63 · 
qtilnl$ lhc:i eonient o! a \hlld part)' to llio aesumplJo_n lrJ ifuvor, Uie' Bu)-P.t ~I apply to: sud! c:onHnl Yoftllln ~even (1) dsya ~er recalvlnt lbs 84 
~bllnsir\lmenl(~}: 11p0n Buyel':t roq1111s1. ~Uon11all af.•f$I Bu)'~c ~ raqu!lillfta lllo llllrd !XII¥& conunt10 Ille llSSUmp!lcn Oii Buy9f1 be!lal!. 65 
T!iri Agr.!em&llJ $kill larmfr.alll 1111<1611}« "hl)ll racelvt a rotuod of fhll 0111nasl Jlllllley unless BU)'Br alvoa&llorwrltten l'lolicll llll#lh • 00 
-. -~-J d~~ ~ y~ya. if l\01 Ql.mpfell)IJ) or f<lllei<ilua Ille debt lnstnJmenl{$) ~ting that such CMStAI i~ avallable. Buy at ahall ~ Bli'/ 86- 67 
~n~""" rees 1>r o!h~r oul<>f·Jl<>Cll<I! fil'JX"l•~s IJl!ribut.ble. lo Iha llSl:llmpdoo or tho uodlllf)ilo lndebledoeu. 6S 

~ Sollur l'lt1ancln17. lf Sell!!I Is f!nanclr.Q a pqr!IM Of tit~ pun:JiQSQ J>fitO, unless dilre<T:nl fONl'I$ of ®Ill and ~!It)' IJlslrurnonls em attachod to . 69 · 
lll!V.orocnionl, 6uytr alull ©<neut<> alJll deliver lo $eU111 ol doslr>11: (I) lPB Foiill No. ZM Proml$eoiy Mota and Illa DUI! ON SALE and COMJ.li;R.4 70 
ctAL PROPERTY opl(orinlcL1ll!lll~ In !hat form sl>all ~~ply; {Ii) UCC·1 flnand11g Slalam1111t ~erinv Ibo peraonal property cubloc:i to Seller'~ ;ec:tJ- 7t 
rfty inum1u\ 11/ld UCC•? l'lil~re faino ti lix!urit• 11ro fncludud lr1 Irie uld (i&) I.PB Foflll No. 20 Sllart Foon Oeecf of Trost end CBA FDllll No. DTR Dead TZ 
ofjru~I Rldet if ra.al properly hi lriciodeif in Ille sa1$; and (lvl Washlll!i'.llil lfl!IDI Blall.k. lni:., Fot111 (WSA) lice.. ta (~. &~) foim *urirY DU!O•tn4nl 73 
'fl\a l'(llilltSOOty no!a sh11G ~I l11li>rotl aHhe rol9 cf % por snnunt, 111\d s~all b.!I P<l~;tbto ac k.Ua.n: (i;nooo. one); O rnOnlhl~ · 7.f 
l11$llll!me11.1a l?' llll~IV£t Oil]}'. O monlhly l_nsbfl111$1lis (It--------· O llqluil lflOllil\ty fn$f.illmenCs. of principal llllcl lnlelll>SI 111 an 16 
nmount s11f1!1:1.onl ~fully amortl~ l!l8 ou1s1andlng pllndp;il b;ilimoo at L'l<I ~ 1n1oros1 rafQ (lV_e; · ~ars, 7!f 
OO!ber . . ' Pll\llTICl'ltl .slla~ Ct:itnmcn.co Dll ll\11 fl!n day or lbli flrnt monlh ICJll(W/fna lhi!> 77 

· mOnl/I 111 whi;h clp5fng OeaJff Mel shell ronllil1.to oii1fiuuf1l<l llQ1 Of C(&cil >:UCCOf!dlng· 111tllllll. 11n~l {choose ano}: o· . · 78 
lllOJ1\b~ liom ltl& d\IW of do1tiiD. 0 olhcl . -----• 011 wblcti data all olllsls!l(jlng principal and mletuGI EliaJI be JOO; lb" 78 
princlpar_ $half, al ScJrei:s oplfoii,. bNf •U_lnb.Y~'ltt lhe !llle'of · · • % per pnnum ltB% or lhunalcimum rat~ eHawed by law, I!() 
.vrhlch(!VeC Is le~ 1 nol li8ad lnl 11u.lfn9 any po1lud o! Bltyet'e defDlllL II Soller racelt1eony ~lhly paypielll mora lhan 61 
l!ll}'I {15 dotf. II nol lillad In> anll" lll; <1uo dole, lllllri a lal.s l>O)'Tlleqt Cllarge of 1 % ol lhe doWnql>Olll amount (5~ of lhe. 62 
dl!llllq\leijl druouAI II not Med Jn) s11:111 be ~d!Si)dlo ~ ic:rie<luiM parmoot BtJY6f $hallhsva (5 dBY3 lf nol fJff&dln) lllt&r l'll'lllell 83 
l'IDllt» ~ C\11~ R oofoull belorn Saller me~· dedaro al( ouJetiMlfina J.Um.J IQ Ile im111e611dely dUB 81\d payable. 64 
If fail foM {WBA) OCC.18 iG bSf!U, exei;P.I ~$ <;>lheiwl:oe prcr1idtd in Olis •'oreamenl, it shaP be o:implel&d u lollows: II) Iha ptopeity aubl&d lo &5 
ll>O •"ocurily OQl<•rn<>nl .-bol bo ~•I 111 '110 proner1y pjlK./l:J~ed aerc:~r.dcr, IOgelherwilh au ~pi•cernenta. addlHona, llOd proceeds; (If) thB prinwy 8" 
u n Of1he ~rr.J)(!liy ~~ed ro Saciloo 1 s!tall be. •1>11.sir,c~· (ill} th<t .. drlhls~ fOt rM 1ocsJon GI lho cnl/ilfe"'r f<>r ~on 2 tMU bi> the Mdress 87 
whore Buyer ;.,ijJ ~ol'ld•iet llll!;illcSc. 3J!ar CIOtillg; nnd fwl SecliM 3 $nail be <X>l!!Jlfet$d wtth the Jeoal ~~scrlpllon ol the 1ea1.propeny 1"hant Bliy<!!r 6& 
wlll operatB Ille bU>.;oeu ;i!!M chulrJg. 119 

IS. AOOEIWA The loilowlng addend3 are altacllad ho1ew and in.eluded tn lhit A~men1: :J None G 91 
92 

6. PURCHASE OF BUSlllESS REALPRbPElln". 11 lhls IBle.lncludeS lhe 1ele ot·eor11mortiel real e.stele. lo Buyer. the parties h&Vc attached and 93 
cn:r.p!~led Ille CBA FQ1111 No, PS.2A Real Property Addemrum or tlWMLS Form No. 30ll, or ~e other addendum regeidlng ll>o sale of oomm1:1-. °'4 
c!al re<JI eala~. · ' ~'. 

1. LJQUORIGA1'41NG LIC&N6ES, Thiuale :J do"" O doea nr:>l(doeo ~If nol flQed in) Involve !he lta~roh Stan! Liquor or Gaming Ucam:e. 96 
11 a Stele Uquor Lice~ ar.d/or Gaming U~mie 4 io be 1n1116ferre~ as part ol thi$ iole. Buyer shall appfy 101 iudl freC1111er{a) within 7 daya of mu- 97 
111ill SC:~ptanc:e of lhl6 t\Qfoment and Seiter &hall cooperato v.ilh Buyer's effo!la. If the tr;n$flll of either of those licel\$es 11 denied rir not granlod 98 
priOf lo dC>ging, al Buye1's opUon. Buyer may termlnalO th!v Agreement pnor to c:rosing and lhe> eameot mo~ey snsN b11 raturnecl.lo Suyer. 99 

a lNSPE'CTION COtmNGEliC'< This AQreemenl sball le1111inata and Burer Shall recelvo a re!Und of llle e9moit mo~ey vnl9-S Buyot 9ivn wllllM 100 
notlee !O Se1r,,,. within els re· (20 aa·ya If not lllk:d in) t>I rBlt.lil acaiptsnee of !hill Agreemalll: (!ho ·coo~llOency Pt:ri0d'1 &lillln:i I 01 
that Buyer ra Mtlliied with lf\e follcr.viiig ilams a llmlUIJh e. 1r iuch l'>Otlce i• llnwly g/W11, !he ln$pe<;Uoo C:!'l'llin8eOC~ ""'""'In 1111• Se<;tJoo 8 shl!llf 102 
be deemed to b& satlslied. 103 

11).4 

1\16 
106 
107 
1()8 

109 
110 

9, soc>U, R9~Qrds, l.ea!iGS, AgrHm&!lbl. Setler 811311 maka avlliJable ~ lnsptdlon by Suyet er ll!l agents as sron as pqscfblo bvl no laler lfien 
ten (IG) d:rya attermut~al oo:eplellOFJ of this A!lr&&menl &a docvmenla iwallable ID Sellar relaUJIQ to u,.,·owl\8/Jhlp and opeiallbn of Iha buslno...,, 
including wlthOul ~ml!aU"": (f) a4'tementc far 11Vflti9os ~nd penioRQI property l!O<a$; (ii) ser.ic:a eontraCl8, lrzlncht.a a111eemenf$, arnplovrrnlnt con· 
l~ael!, and leases or eondllfonel i:al~ e,reern&n~ forequlp"160t, fixtures. oro1hes perb01l81 property; (Iii) pla~. ~lions. permlJ.s. eppllca· 
tion•. df'!.•vi/1(1~. 'IJl'YSY'• aludfet, ~Uec and mamc~ rocorda regan;ilng Sellers bumasa or 1110 property add hereunder; (llr) bookA and 
records regarding Ille past perlormm11:e and ~uire:it nnam;IQI condition of lho bueine~. including stale ancl led era I la- reJums, ~!'l1111cial alatamen:s. 
balance snsel$. a::cx:J<11l),fng ro~rds and sudil roports: and (v) any leasa or 01ller a11reemcnl k>r \IOO 8Sl4 oecllpanq of any premi5es on w!tldl all or 
11 pe>rtion ol lht b;rna ~I~ le> !led or condUcied. 111 

l ~ . 

!NITIAlS: auyer; _:. l \J [f1J ~ Dala: Jpji..7jt:J..:;f:::f3 Seller: -~-Data: 112 

9tJ)'er: '\(\'\ • \J Dale: SalfQr. Date: -----· ---~-·-
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All Rleli• Ruorvea 

Eluyer $hall delamfno 1111111111 tll• Conllngl:ll&f Poriod \'lh~er ft w!OllG& alld 1; a111e 11> HSU!TMll, u of ~o>lnQ. ell of !ho coreaoina 111au~. Clllir.ad1. 114 
and agreemeiits whfch have limns elll!ln!Si119 oorand cJ01l~. •nlf 1X> delermlne which leeeo•, llOll~Ulld agreements 1/l~l BtiYer d~ nol wioh t 15 
to 1uume or lake sub]eel lo. Buyat shell b11 solely respon1lbl1t ror obtalnlnQ 11111 requltl!4 consent.a ra liilllCb a~umptioo. Benet, however, gJi~ff 118 
coo~klwilb 911)'81' In sectJriOB u11yllltC:GS$aty ~ents. Salter ihaUtran•lerlhe 1"so•, C011lr.lcls &nd a~reomema et provided In Sedlon 13 of ·117 
lhia Agreement. 11g 

II, el~ ptklr lo the elld ot tlie Cw1tlnoeocy ~od'. Bu)'O! nollt'it1 Sn Oat t!tst 111er11 Mt cartaln reaaes, eon1ra¢1s-or iioreemOl\!s lhal l!uyur ~ 119 
lormlnated !It a CCl!dllkin lo Bu:i"lll'• pureli~:1e. Salfet.sftllH hwo 10 d0)11from111o dtlte 1>f lluy6r'; notln to allempl IO ~rmlnate e$dl wi;ti roese. 120 
Wnlra~ 0( a~o.ril 01) te11111 &alfsfuciory lo $ellet. 8\IYOf sroJI :11e<1r nD llab!Uty lot Mr'/ sUdl tarmlnalfon. Unles& Sell~t nolili~ Buyer by !he 121 
snd oflbe !0-d;rt perlcxl 1h:il Soffer ~as b«ol;do fo IQ/tJlfn~lc oath oUcit Jesse.~ oraoreament on lefms &alisf#clOrt !o Sellu, !his 122 
Aglllamen1 sha!l lntralnafo lllld lh& umesl tnonC)' "~11• bo mlllrmid to aa·ver, unleaa Bll'jet Of\ or llefotl>lhe end of !he 11).cfay period w:ilvts Ille 12~ 
IOtlJ'lriatlon raqufrl!nlelll end proceeds II) d<>se. ' 124 

b. Loan of PremlsH by Sellar. If Saller it lhie aw~erof lhe praml$es on~all«•P"'1 Qf lhebll&i11euic lilC<lll!d.Md euyer is nolpur- IU 
dia.tlnQ 1fla pAllllbH llS part of lhla Aalffment, Saller abnll dellver lO Ouyer lliain 11:1 clays altar lllUfu&I acx:ei>lence e ptOllOiCd form of leasa lor 176 
lbe ~ste. Buyar noes Sellll/' shal !hi.ti! have utr!ll lhe end of Iha Corltin"ency Period IO agieo upon a fblll folm of lea&f. JI llll)'llf and Seller 127 
cannot agree Qll a ftnel form of reaaa bv the el!CI f1f lhe Conli*ni;y Pei!Od, then Bu)'&r ot Seller ma'/ ~iealler ferpnalll lhls AQreemanl Md Ill& 128 
o;imest m1111ey .sha• be returned lo Su¥er. 129 

c. Emplciymant oi Koy P~n:o11n•t. eciyer shaff del8rmlne Wllhln tll& ~ncy Po nod Whtlhtr it W!she& lo atlempl lo nogoUrrte act$j:.tal>le 100 
&mplavment aint111& with any employets or Saller Dial B11yer viblleu lo hlle oiler clollln9. Ellrfer shall not ainlatl MY empJ~a1 of.Seller"'11h- 131 
CM Sellel't parmlssl1>11 lo oo so. If Buyel"a putcbafe ic mada conlTnQant on hiring ""'f amp~. and Soffer rafut&• Buyer pemllnlon lo <Qlllact 1~ 
tbCl$8 empl~es or it 6uyer caMot negollalo a mutually s.all•raci~ry agteel'l\Ollt &t l& ... l llln {I OJ .raya prior 10 l:!oaln11 "'111 any lltllployee Wit 133 
Btl)'er ttfenlilie:s durlnQ 1he Conli1111em:y Paril>d. lhen Buyer may lemiln:at& this A11reemant llQd (e<;olve a 1efund or the eamed money. 134 
d. Physical Jnapoctfun. i:.11sr &hall petrMI Buyer 111\d i!c. ni:innts. ul l!uy.:(,1 $Ole eiopense and rlek, tll 1<nl&r lh1t ptem!sea at r1111soniibl11 Urn es 135 
lo conduct lnspoc;tJont C011C11/tlil¥,l Ille businea unll prt1m/•os lnclud1t>Q wahl)ul ttmllallon, Ill* stlUtlural tOO<l!Uon <>ltM leasohc>l<f lmpr0V2<nenlt, 1$ 
a1 111echanlt4I, erectrlc<ll and plumb\llu Jy•lom$, eq11fpmon1. hm.cuW.a malruials jlirn!lod to a f'ha119 1 •t1dil only}. peit lnf<:sblDon, or other 137 
m&ttol$. atreclfr>g lhtt r..,..lbilily 'Cf 1ha busin~• o&.nd ""'"''Gii$ (Qr !luyor'c !rtk>llded use. BU)'Gf ehBll 4¢l14d11le any enlJy OlllO lho premise• with 15& 
Se~er in ~dva~e. Beyor lh:lll nor pe1r~rm.any lnva•i11<114o6no "'1)houl ol>falril11a 1MS&llM'01fr:rWrit1t11 ~.which allallnot be unrellfOnsbllf 13P 
wl1b!Jol(I. Suyor •~au n1s1ore the PCIB<lll'll .proparty, p~eH end fos»<1hold lmprwcmenls IO 1llO ~ condllloti lh")' wens Jn prior lo ln~n. 140 
Buyuragnios 10 lllde_rn.ilfy and dnfelld Sellor lront aff. liens, i;o;O, ~;alD1s, arid e:rpenaes, i:ld~hlQ itttor~' and eiiperfa' feila, Bilsfng from ot 1~ 1 
mlallll'jl IO cntry on!t> or ifl!pco<.llon al' the preml~ by Du)'Cf 11nd I~ ogenb. Th~ 11greomen1 lolndellltllfylllld d&r8tld &lier ahall StJl\'IVe ®'Jing. 142 
Buy.:( may con!lnvo IO .,.,,1er lllo ptnrnlS'!il In "Ct.on!ar-<;e 'Yoflh Ibo fuiflll(illQ terms arxl conditions altet ~mvat or satbfai:tl9n of fh a lnspecllOll 143 
co111inweni;y bnty /pr 1/1~ p.irpOJ" or r~$a/a Q[ kusdnfy eon<J.llooul financliiv. 144 

o. Sch~dula Of~ Vi'rll>lll ID day' ol!er 111ul<.R1l acwp1anro ol tlJJ,.,,orumenl. Sottei ahaftpn>pam a rdledule selllna ~h ao property lo HS 
b<1 1tan5fe1Jsd tQ Su)'Cf al (ioair.g, whe\hac !\!al. pen;onsl,'tanoi~lo, °' inl.'mgible. Wilhin 1C daye after receipt or lhla ~.Buyer ahan 146 
~pprove 01 !li$1Jppr0\'0 !ho sdlodulo. It Buyer llJ.pni\lllG :no sdlolful!I ;111!1 SltJl:r and Sell or have not B11n:ed on 1111 allo(;allcln ol lho pute/lllee price 147 
i11 Sadirin l ~bl>Vo· \11"'1 Buyer :i~:t Sauer thaH ariro&onlUI illlocalion .,, I/lo p~e.pr~among the va~ous asae!ll {eq~lpmont. ruml~hfnQc 1~a 
and ri.uu1~.l10ll<lwill, olc.). JI lhoy Qra 1r1111blo 10-agn>0 I~ yood fftilh will\ln 1 o dlly, en.r Bu7et'• ....mcri flPl><0¥1d of llJD ~dul&, '" if Bl1)'81' r,,na 149 
10 qiva Scller .. 1Ul€:11 appro~al ~Iha edl~Jo w.1'1in !lie 10 day ~<-r[/>d, J:J!hc.r PllnY ma·,"1elmlllale lhla AQniemanl ~cept as olb!liv&e provided 150 
In this i'grc<!l'llenl, Seliot !1 nol Jl1lmfenino al><l Buyl>r Is no! ~1ni119 D<7i"»OCOUllU p4IY8blc or other llabllllfes of s..llGr, and Seller *1!"11 151 
lodOllllllfy OQd hrJll Suyt< N:ll!r~""'I trom 111i li:lbUllle~ ur Svl.lorrqla~ to se•~r'a Opetfllan ct the bualll~- Thie aurveJllellt Ill inclemnit,t and 154 
dofend SE!lfer st.al llUAfvll dodo~. 153 

9. l!fl!ENTORY Wllhln 10 days aller mull.la! acaiplam:e ol lhla A1J1ee1nent, Seller anti euyer •hall aareo In wrXlng on a pri1Rmln11Y lnvenlory aetlina 15'4 
ID:lh !he count and amooelf unit values for elf of SeOat"& ln1111ntory; II Seller ond Buyer WlllOl &111911 on 11 Pllllimlnaiy Inventory, then !hi& Ag~ 155 
menl SllaM le~le ar>d Ille eame•I mon"y •hall b& refundOd lo Buyer. Tha il'MIU!Pry Nielt be v•rue.r al Ula Jo\W!' cl SG!lel'e ood for !lf'1 SUtlr 156 
item er IM f8ir market value of ,Qch 11001. The Inventory lo be &0fd ai<>uld conal61 olllY or i11:ms or quality or Quafl\ily commen:Jally uSllble an~ l!H 
saleable fn lhe of<llnl!IY COUIH of b~'inft&s. At (he cll"e of IM le:<t business dJJY prior lo .:!Qging, Sl!ll\lr end Buyer 1han c.:ioduct a final lnvenloiy 15$ 
f~r lhe l)WJlo~e of adjuAlino ll>e lnvonlz>ly count (but not Illa a~igned Ullit llllloe3). Tha finol ln\'GlllrlJY coUllt shall nol ettOOd or be Bl(OO!lded by 1~11 
!he p1eUrninarf COLl!ll by lllG."& lhan 'l'. percslll (te11 pacent lf' not RUed In}. Md tho nnal hwelllOrf vaftJe (the final lnwnlorf 160 
o:runl per 11811'1 times ll>e oS&iQOOd unit value& per ~rm) W.01 bo added loll\9 purch8oo prfi:a ~Halbed In Seellon 1 above. 161 

10. EL\l'i.OYMElff MATTERS. sellet 811011 be respon&lble rot afl emp!~ent obfl!lClllon; or lha.busloao!I ptlor lo C!oslo9, IPci<ldlng wa11s•. taxeo, 162 
accrued ~a~~on alld <ick pay, and bene!lls. !Oral emplcyoos and/or t::allrec!or. en"~ged by Seller hu tho bultnou prior"' clo•fno. Unles:s 163 
olher<&e agie¢, all ompkl'Jile; &hall bo termlnarea a• or eloslnu and Burer al\all be re.pom1~111o al and after doSing !or only !ho"' amplO'JMG or 164 
confrW<>n; 111~1 Buyer hired. . 16!! 

11. OPERATIONS PRIOR TO CLOSING. A1tar mll!U~I ac:cep!ance or Wt A0ta11111enl and unUI closlng, Selle< shall coriUnu& to operate the bv>irneu 16ll 
·in 1h1 ordinary o.wrse; 5hllli not s11U, pllld(lc, 80\:Um!)er or otherwioe lranmr any of !he pmperty (~pl fo< jrrventory In the ordinary couri:e): sllal! 167 
maintain \lie awt!S of Illa bu&lnl)SS in al le8$\ lhe aema i;ondlllon el<isting m the ~ele of mutval accepta~a of lids Agrte111&nl, carnage by cas· 1&6 
oeltf exclulle~; $1lsll not onler lnlQ. modify, or lmnioa\e eny co11t<u<:t6. leu~ or oilier PQ!temllnta (e;ci;:epl in the ordiDlll'f course DI bus1neu), or 189 
make caailat erper.ditores in cx1;11M of S5.0DO NRhOUI llrGt cblaining Elvyal's consent, v.tllch maD not be unro~eb!jl \'rlthheld; tnoll not lnc:r~aoe 170 
1/le C!lmJ:&l!ll!Uon. beoelllll or l!iatllbuliOllS ot any or the emj>loyees orplincipala al Ille bU51'Mns: aJ1d •tn1• pey before dallnqu~ncy all 14:.os, 111 
~~stmllfll&, ~nd othergove~enl c~rgt!s n;1ganlin11 lhe bU61ne:is. ni oper&Uonun~ p"'IM'rty. 172 

~~t'.r . lmTIALS: Buyer: , • VJ. Dale: '"'/2-'l/l>O &itlsr. ~--~--· 
Suyer. --·- ----- Date: Stlller. 

Da!a: --------

0111e: 174 
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~ Cq'Yil!Qhl 191)\) 
eomaleldsl Broltanl A:l'oclmlon 

At FllDhls ~ed 

21. POSSi$$10N, Eklyershall b'1 enlltl•d lo pme.,I011 !J on cio.Jno C (on elctlno.1r no! lilied bl). m 
1J. C01'WYANCI! llllo lo lhr; l&n~illlo PtoPotly 'hell 11olfallderrlld IY/ blll of SDfo uMSs Dome dlrfwenl mBlhod of tnnaftr Is dlclaloll b~ tw. Sallet 1711 

wamanls I fl al Ille lilfe kl Ille 1m1perty &hlih be flee of al lens 1111t Cfalma of any kind, oxcepl 8' o~ pro\'ldOd In lhi5 ~-•nt. PJ. dollnq, 171 
:SoHOf snd Buyer shall axecu1e anll dBlivel' to Closing ,A4enl CBA l'Mll No, Ps-AS Ms;gnmenl and Assumplion •amen! tcanah:rrlng llll le:ues, 176 
conl11clG snd agreemeiltl a•sumed br UuyerpulSllanl to Secl1on aa 11nd au lnt&ngible property f(ansfentd pursuanl to Sr;cllon 3.· na 

1'-. CLOSIHG OF SAJ.2. lhb Ale shall be ck>nd on Of berate o'clodt On ' ("clo81no'l by 11511 
-:-..---:-..,.,..--......,_.,.rcroq 1-genl"). B•r Bfld Sril!er &helt, lmniedi.!Bly on delllend, deposll "4111 Clolll~g AQlll'll all inswm;nla and 181 
monies rC(lUlred lo eompielB Ille pu~h<lae and" s.ale In 1ccord;l1Q8 Wl1h lhi1 Agre«11enl. "C1o&lng" 1ha1 ~ deeniad kl ha'l<I o«Urred ~all doc.- 182 
uments seq.dred to clos& am oellwmd lei Closina Agan\llnd Ole GBl& 11roeetdu1e ll'lallabla to $ellr:r. Tlma ta of Iha 'uence In ll>O porformllllce 1 » 
of 11113 .a.or-it. . 184 

15. ClOS!HG COSTS. S4lller llfld Buyer &ha~ ellCh pay ooo-hall ol Iha Mt row r-. P0!$01>Ul ~IY taitl)s pu\'llbfe In tl\a yca1 ol i;1oa1rig, rents and 1M 
Olt.er paylllinis under enumed con\leo~lt or l1ir.oea. ncens. ,_for liquor or Goral.no Ucenwr; lf dQ1~11 O«Xlnl wllhbl ftlr>ef)' (UOJ ®ya of Iha \llS 
slart of Ille nce11se )'eat, llfllilies, plJone, com;iany chaivc•, advertising flies, and O'r.er oPMU!oo. o~io• :!lblli bit. p<Oi'a"'d "" ol c:ltJ.!ilng. l}nre1u 1111 
olheNdll! agreed In wrillllg. Bll)'ersllalf pay an <;oMa ofessumln; i;o~t1uli!4, I~& 8nd Qthcr aull!eme~tl. Buj'tlr sh&ll rtlll"O.iM S'ehtr fQr ~e. 188 
~Ul!ty a11.d otbes bus!na,,_reliled deposUs llOl fl!IUmed to Sellor al cl11sln9. !llJl'Cf :dJali pay 1111 .._r_eu11dlar 11"4 l<ta (otllet tll.an_r6;ll e~lalc: e'll'.cl~e 180 
lall) emJnQ tom thEt lr&n$fer of Iha prope:rty. Thil committion la tlue on ~rig er llflOl'I S•!Ws. dufauli. und1>1 lht. ~01>1, wnk:hovor <X:Qlnl 100 
!lri!. and nellhef tha lliPOllJ'll ncrduedate lhlnll ~ b"<:ilaJIQedwfthOUI die l.hll(q8rcllen""111en con.enL 191 

f 6. R/Sl< OF LOSS. Tho nak 11f lol$ or d11m&g1110 !he properly aold hereundar shall be S&lleO uniil dolol~g. Bu~r maytermlnalo 1111, Agr&~ma~l 192 
8114 oblain a relund ol lho earnest money, ten any e.otJt advanosd °' c:ommllled Jor BIJ)'Of, ii lmp.-ov&melllt on ria p!lmlH& or llio a.asols ol Iba 193 
b\Jlilnata aio de'lllJV;"ed Dr matelfallt daifl&Dllll by c!l$Uall:i' bcdcm ctoaircr, or tr condllmnalion piocee~ 11111 commMtl:d aga!Mi ea Gr a l)Ot1fon 194 
of 1lle p~cec lletora ctosrr>o. 1a5 

17.REPRESEHTATIONS i\HDWARAAHTIESOFSELLER. Sdler minaiints aad\YatillRl&IQSuyerlhat{i) II has Ol8 aull>o<ltylo sign th~ Agre a· 196 
alld c0111plele Ille Hie II) Buyer, (11) all bll>l'.b, n:i:ord1, le--, &gn:tlllanb. and othR llem.s deliwered !if Bu,oer lllldet lllls Aor-:emonl "'8 e«urale, 191 
lll'lcl cooipiel11: {Iii) Saffel ha1 CQlnlllled wint all fOClll, slalll ud f&dellll llws. end "1v ie$fridims In Its Uquot ot1d/or Gamln{I Lic6nses In Ol)ORlin11 !98 
ib b.,,f...,t4, and Setter ha. ·~requited liconso•, petmlt•, C$llUH:ae. o~d lllllhariuUon5 lleecl&d fo1 Ille oonducl 111111 bugJnaos end lllo uao Qf 1!J; 100 
!lll>pen!es and ptG<l"llf ... ! (Iv) lhOt8 ore oo rrevg 011 or r.iarms lo~ JlCUPllllY lo be tiaMfetred to BUyor undtt 1"1s AQnement (V) SeUcr knO\llS of nt> 200 
lltl$1a1111n (Jlend~ "''lhtaale<l!MI), conlrac;t piomlons. or Olller mallBJS that could rellrlctile lblll!y lo perlolm henKlllder orwll!:b could adVar;oe~ 201 
effect ll"Y""• oparalf1>11 ol'lhe busi"- aner eloalng: (Yi}Selll!r tiaa nol made eny """'' SlldllolnosnlS of matellal t.CI, or omflltd 10 8'1e .,,,y 202 
rnater!BI tac!, !he Dmlnion ollOlhkh would bolo mWead"mg lo s .. rer, anll Seiler ba1 .. or !he dais Of IJlie Ajifetll!llOI ols~loud vii metenal even!$, 203 
oor.dillons 1111<1 recta alfcding the l>usmesa, all'e"' Gfld ,1110•poc1$ ot Sdler and 111 buslne1111; ('1'11t SEdlar llas VIia 10 alf ponon;aJ p1opartv JOlcl to i04 
Buyer pu1.111ant ID lhlt Agreemerd; and {viii) Seffer h111 pall$ (exe6pt to 11111 CI0"811l pronill>d al closlfV) all Joca}, &lat$, and fedelltl wes app!icsbfe 205 
to Ille ~uebl''' or I/le p1opertysold under lh!a Agreemanl, Inc~ \l/llholll Jlmltaliocl, bUalne&t 8lld ~pa!lon !Uef, toclal aecurlly and 206 
unemployment IBxe .. , and woiqr's C4mpe11tal!1>1t contrlbullons. Seller's rapiv,..,...i.ilolls and warr;:inties 811811 SUIVIW doeJng. SGter ma~es no 207 
«1presenbjfo~ 01 wamintfe$ 19gardlng 1114 llUilftm: or property olher lh•n lllC&4 spec;ll<id in Ihle ~enl. lluyer ~e tal ea !he businou 20ll 
and pe~onaJ pn>perty AS IS and Buyvr 3/l&Q othttwiee ,,_., ~ lls °""' ptaelo1JA9 insl)eC!lons and inwsligeUons. Tne COlldnueO atCQ~!;)' ol 209 
lhen 111Pro61nlt\lona "11d wlirrond .. a.s ol Iha C$oi1rig dala s11all bit a cond111i>n \a lluyM'G obllgaUco I<> ~DM 1hl$ lr•nHoUon, end Seller shah 210 
deliver lo Buyef al dosi/lo 11;ertlflcele lhal •uch repre$11111alloM •hd watJMlies '°nUnuo to b4 ~tU/111$ aa II rt$1atedondla dalo or CIO•lng. 211 

f B. HAZARDOUS SUBSTANCES E>a:epl e.s-dlacloied lo tJf known by BU)'W Pfior to 1lle 1atl1ru.i!on 01 ~ver of the lnsp11C1iotl CDl\linllency atntei;I In 211 
Section 8 sbova. Seller lllj)reten13 and we1Tan1s'io Buyd lhsl, IG the be!lt of ft• J;nl;M'l4:d~11: (1) lhefe.,.. n0 ~us SubllllllCff (es <IDllned i 13 
belo"I) ~11911~ locaw.1 In, on. or llnl!er Iha pre111~e1·11r used fn lhe bualnata In a mann~r or quendt:f 1h:.I piaenl!Y ~lolatea 3tff Envl:onmentel 1.1.( 
l ew (es d&fine6 t>elow); OOd lit) 11!GID 1• no ~naillll IN \hltaiened lnveiliutl!on or retnelllel eaton by mt governmemel ~ r~dlllll the 2f S 
releeae or l-lezer~ Sub5!ani;t:ll or Iha ""olaUOll of Envlrcnmantal l.a'tl at Iha premlaas Qf by hi bualneos. Aa usaa l\eref~. U.. !llfm "HillardOl/s 210 
S11Mtinee$" ghell mean any &ubstanco Qt mat.1!el OOH or llcn:6fter tlefll\Od or rogul1>16d as a hllZllldous wb&i.nte, lla2a1dous waste, lllK!c 217 
$ul>3tonce, pO!hllanl. or conlst!linent under any federel. •bllJ>, or local low. reg\lliillon. or ordl'"'"oll Vo•ef.lno any sllbslanCll lhal could eaua:e 2H 
actual orJUapedM berm IO human heaJlh or Illa anviroNT11nl ("l'Jlv1ronmenlal l.$W'). The le1T11 •Ha?ardoo$ SUb$bllCB&" ~llcally t~ctud&O, bUI 2111 
!$1'>o1 limlt8d t~. l>Woleum, petrol&lll!l b)'·producb. and asbeoll\oa. 220 

19. INDer.INlflCATIOR.. seller lleteby ag1001tadofend1111d lnclermJfy BQyer from any llabllll)', lon, or darnag& {incfudtng sllllrney&' f..es and cools 22:1 
ol liGIJilBlXI} arising flvAt or nilaUllV ID 6ellor'B breath of Ille fore9oln11 repi-esenla!Jon' aod w111rondes or Any of tis Olller obllgaUon11 In 1hl$ ~tete· 222 
men!. "fhis BQ<Vern11J11 to lndamnify and dafeoo Buyer sllall survl'ts clo~illg. m 

20. COVEHANT nor TO COMPEre. Sellor, 1111d all pamer&, memb&ff, ebaraholdenl. Oflicer1 and dim~ ot SoUer, •11111G that lt>r o period at 224 
l'l'<!"tlu; rollowtr.11 tile c;Joging of Uils lnlncadioo, LlQl!Mr Sallot nor ib; partners, membem., eb8111/)older•. Q/flcer1 or U'iractcra· 225 

m'""'"fl-pan-..,..rcf.,-pa-19-.,-in-lha,.-Ol'fnB'8hlp 01 operal.fOn or any lluBJne" t/l8I Qlfnpal(lf dh¢(...,,lh th9 b\ls1nett •Did 10 Suter lbal is localed wllt>ln 8 tO<lfU.S 22~ 
o . mile. of err-J bu,iness lo&a11on aokt lo Buyer U11derlhls AQmemenl.11 Saller bre8d!N lhl5 cown;int Buy111 win bJ ~nl/lled 227 
lo ob<lin all lnjvndlon lo pnmnl llte oon'li>ellllva a~fvitf, as ....ell Bil to r&c».'llr any llj0(18l' d•lllll9•~ lo whicfl Buyer may be enUUo\I. 228 

21. llOTIC:ES AHO COMPllTATION OF llME. Unll)Ja olhelWli:.e spedlied. eny: notiDe required or perrnlltod In, Dr cetaled to, lhl1 Agreemenl {iflc;hxling 229 
revocat1ans of o~ and COllllll!CDlfoB) mus1 De Jn wnirnv. Mollee& IQ Svllel muat be sii;lned 1iy·a1 leaa1 ono lluygr and mll<l bQ delluered lo Selk>r 230 
Md Ust1ng AgClll A nolia! lo Seller a>iall be deemed dellv~d only whorl rOO!llved 'by Sllll•r. Usllrr.l Aomt, or ll'lll ~n&ed <>Ifie$ of Uellnll A\)ent. 231 
Notlcea tt> Buyer must !ls aignod by at le&51 OJ\Q Seller and must be delfyervd lo l!uyer and S..lfmg UeaR$80. A nollco t0 B~ ~I be deernt1d 23:2 
\IQll~e1ed only Y/bQI\ r&eem>d b~ Bu)'W, SalllnrJ tJ~n~ee. 0t lhe tloe~ed ol!l~ of Selling Licemee. SO!rf ng LloenseB. l~lln11 Agenl anr;I their 233 
Broker~ lul\'11 no resg &lbili IO adllise ol receipt of a notice beyond either ~ot11ng the party or c:austn11 B copyoJ\lia nolieelobe dali~rGd to ~:W 
lite pa<t(s ~d<!t.&0 . -C_!!)-8Uy• I an<' Sellar mur.I keap SeJllng U~oso<> ond U&IJ!llJ Ao~n1'9dvll!(ld cl 1helr whe1'oaboub m •!!COl\/O 235 
jl{l)(Jlpt noli!loollor. ' tice_ 236 

INITIALS; ·a~: i ·Date: fo/l.-:/ /~ Sellet. Data; 237 
-\-

!l!i)'\lr: _ _:_, Oala:· Sen~ ""--'-~. ----. D619: 238 
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22.Nl!ICULANEOUS f'RO\llSIQMS. 

•· c;ompi~.;. Aiilff~ant. Tba Aqroell!Jlnt and 11n1 addenda end ~lbft:I to It &Ill!' lh• enli'8 Ulldarsian!llng of Simor aild Setler regarding 11111 
salt ot 111e busllloss.. Thara are no ndlGI orwrlllen a~ame111S w!llch modlfi « effei;t 1h& ~t. . 

II. CoWllarpml S1Qn11t111n. lb• AQroel!IOlnl lllilY he signed in c.ountarpart. each signed caunlalp8rt slil.tl ba deamed an oriQIRal, end 11n COUii· 
wp"'1c ~elllllt Sh8ll C011$Ulllle one and lhe S8llle agniem1111L · 

c. r1>.,.Jmlle and JS.111aD Y"'"""'"lo" f"""1lllt ~Jlon rl any :fJGnll>d origlnal cloeument, and rakansrnlllllon of •rrt signed flle8lrnlle 
1ranrmlufoi1, ehlll 1111 "'• tam• as dol.,.Yoht1 oAAiil. At llMI request or either partr, er die Cloelng Agent, Illa port1ee 11111 conllnn f.t!calmila · 
van&mlUed elgllaiuiea by lllgnlng an ong1n111 dDetlt!IOnL E-mau Jt-m1..ion llf any c1oQ11111nt or nob 1haU not Ibo e~ unleu llie pmUes 
ro u,i. AQr~I lllhttwlca agree In '¥rilino. · . 

23. AG ENCY OlS<;LOSURE Al tll111lgnlno ol lht:s AQreement. 

Sallt'otJcensae~~~~~~~~-.~~~~ ....... ~'--~~~~--~~--~~~~~~~~~--'~ 
(Insert names of l.keollff and 11ie Company name 311 lkienR!d) 

repntSen1ed~~~~~~._...~--~·~~~--....... ~Se:.::::.ik~c~t~on~e~:-·--~·~~~~~~~~~~~~~ 
(lnsertSeBei, BIJl'l!I, bolh setter and flliYet'orHellher Saller .nor Buyer) 

·snd~eUIUnoAoenl~--~~~~~~~~~~--~~ ........ ._._..;:.....~~"'""'"'~~--~~~~-'-~~~~-
imse>t nacnes of u~e elid ~ COmperfj ~ama ac licena&di 

19pte$11111ad~~~~~~~~~·~·-..~~·~-~$e~l~ec~t~.o~n~e:::......~~~~~~~.--~~~~-
(l11set1 Jl.Jlll85 or Utensee 11nd Iha Qo111pa11tnall'lll as licen$e<I} 

243 

2.+I 
Z-45 

24& 
247 

748 
2-49 
250 
%51 

252 

25S 
254 

255 
256 

If SelhnQ Ute"'5H and Lbllng AQenl in dllfelelll salespa111ona a!IHlaled wl1ll ~ aame Brol:ar, lf>eq Seller and Buyer c;onlirm lhelr consent to 281 
Brol:eJ acllng u a du1l 1gan1. If Stllna L1cenl'e01$11d lJetinO A111nC 11111 Ille iame pel'IOll leprtsenl!Ag l>Olll patties, then Seller alld Bll;t9r C!)ll('am 262 
!heir consent b> thal penon 3Pd hisAler Broker oat/ng as dUQI ~em. If ScOlng Ucensea, Llslklg Agent.°' lllelr Bmk&r are dual sgenb Ulen Seller 283 
llll!t Bll.Yar toniflll\ lo Salllna Ucaaiee, U;dng Agent and their &oli.er belflO compenaied based on a parcanblglt ot 1be pt1rdine price or as ~ 
olb&Mlsa ~KIOGed 011 vi attached~ 111 eddltlDn, Silller and ~r h618by consent lo Lldng B!Dbf or Selling Broker melvlRQ .tall 
c;ompen8*tiem from rnwe JflanOlle~rtt. Qll)'lltand S4lller oon11m1rtcelpt1>1'U.11)1-~li&t...cllled%a l.4lw ool'Rolll ENlll AG•ncr-• MS 

24.AS$1GHMENT. Bllyet 0 .may 0 may not (may no!. II not l:Olllple!Bd) soalgn !Ws ~11\BflL or Ouye(• rlgMs bero1111dcr, wllhout Sdefa ptfor 2$7 
wt1tte11 cons&~~ un!os.a provided OlhelW!H fll lhls Agreernelll. . 2ea 

25.. Ol:FAUL T AND AlTORNE't'S fl:E In Iha even1 lluyir fails, Ytilholll "oal excuae. lo compr.te Ille pur~ of lhe business, t11en {ch;de one): Z69 

::.J lhel P4tllon of u.8 eamest money which doos not tl«811d llve percent (5"') of Ille purcllaco prlc:e $haQ be kept by Sllllar as lfqllld11led dan!lloes 270 
(lill~ to SeRlll'a oWlgaUvn lo pay Q?itain com or a coonnlsrlolt, Jr any) es ln11 lole and uclv1lve rems~ avallable to Sellfl fllr Stieb 271 
fallute: qr ·. 272 

~ StllQI ma)', <1! ii~ option, (8) lle<!p the. eamef.l m.onay ~a u~uldated damages (&albjett to ~llel'e obligation to pay t:ertsln tt15ls or a commls- Z73 
$i'on, ll any) ilS L~e sola 4nd oxtlu&ive ~Y :iwBable to Sellar for svdl fallllr&, (b) blfng sull eoawt Bur&r lot Sallar's ecrual dQiegeu, Cc} 274 
1>r1ng suit 10specit~nyonfoml1!11$ AQreement_and 111C0'1Br llnJ lndden~ osm~. or [d) pw-sue any olhor ri!lhts or 1'9t110dlos awllabl11 a1 Z7~ 
raw or eq~ily. · _ 276 

If Buyer or Selle1 iilstillds& s11U concernidg this l!Qreem&nt, Ille prevaiQng party Is entitled IO ~e alJQrnays' roes and expsnses.. In the 277 
e~enl ol blal, 1118 amount of Ibo at1Drney$' lees shall Ila fixed by lhG court The 1lenlJe of Bl't'I s11l11!18H bathe couol)' In v.'flk;lt Iha bg1!11ess ii 278 
IO(;alod as identified 111 the first paragraph of JNIOB 1 of !his ~reemarrl, :al'ld 11111 A11reemenl sbali'!Je 11oveu1ed .bt Iha laws of lhal stall!. 27~ 

28. ACCEPT AltCE; COUltTEROFPEM SrMer has 11nliJ nidnlght of unless sooner wllhdnMn frf not 1 
ftUed In, !he 1111111 bustn&sr; <Wt following the IA\ Buyer slgnaluni dalG taclow)_lo saiepl !!Ifs oller.11 !his offer Is not timely a~. It $haff lep;e 
aM tne earot$1 money t~•N be fllfUAdetl IO Buyer. II allh&I paJ1t mllkll~ a fu1ln c:OunielO!fer. Iha oilier party ahaH hnve untll 5;00 p.m, on Ula 
..--------business day Or not 8!!ed In, Iha aei;:ond busineA day) followlog i!S tecelpl 1o sccepl !he Ql\llltef1)ffer, llllfoSS SOOC'lllf 
vrithdn;wn. 11 l~e counteroffil< is nol limdy ae<:epbtd or counteced, lllls AQ<eomonl shaP lapse and ttl&<ll!ln&sl lllDl'IBY mall be retunded to l"9 
Buyer. No ea:ep\ar.;i,, olfet~unterofftlr ffom tt>e Buyer Is olr!Cllve unUI a s.tgned copy Is recemd DY Ill• ~Her, ~ng ftQent or Iha llcens1J 
otllce Of Iha Llslln(I AQenl. aci::oplllnce, offor llf COUAl&rofferlil>m lh8 Sehar Is elfedlva unlA a slgned <:IJ'i'f la rei:alvud by Iha Buyer. Sefll.v 
"'-·~-OI' 1~etlceiise<1offl or1Jha ~g lieensea. ' 
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PURCHASE AND SALE AGREEMENT 
(CONTINUED) 

c~oht1999 
Commerd;d Btolt613 "8eociallon 

All llighl& Reawved 

Pa119 8Df6 

37, SELU!R.'$.ACCEPTAtolCE MmSROKERAGl!AGJ!EEIGN s.Uer llGIKS IO 111111 ~ f'rojllrtyOn lbe ~ pd COM!lfona here- ~o ' 
111, and furtl\cr agrcao to Pllf 11 t:0illlllls.lloll Ill a 1o1a1 amaunt c:Ampi!Sd In accomnea wllh Ibo lbll111 tQJtament 1111Mni 111 no 211 
written lllllno agt80lllent, Saller sgrees to WY a IZl!Mlissbl of · % of Ille 11a1H pnce or 282 

• • Tbe eo!lllllkllon ahlll bt es)pOj(oned between Liiltlli11 AQt1n1 end Seling Oce11see ai 19eclllcd in 29:1 
"'lili:::-U~SllllQ=~a""'11recm=~an1"'"o"'"r~afl)l=-c:o-....,. brokeoloe a~ Stiler etslgna !O llaling Agent and Sellilg Ucenaee a portion of Ole suits 294 
p1ccee4B IM!ual lo Iha commission. II tlta earnest lllClllY Is retalllod aa l!quldalcd d•maoea. •wt eo~ts adi1811Crld or c:om11111ted by 295 
lbtk\11 A;ent Of Sallno licensee flit' ~er DI Seller ihall bt rennbunea • Paid lhtttfrom. and llt1 btrla!ICll Shell be pelll ope-half 290 
to S~Bor and n11a-hell IO Us&1111 AQenl and Sdllng License ct ecconflng lo Ille llclfllO a;reementand any IJ>flderago aareeinanL 211 
111 atrj ai;llon by Uslno Aoeill ar $a!Jl'IQ U-a to enfotca 1111$ S#UOR, Ille (lreveillllll P•rly Ii e11Ullff 'IO iaasonable 8llor1laY5' 208 
f9'a end llJqlll!Mt. NaillHlt U8ling Agerll llD1 Selll!g Uceiisee .,. ~~ Q1111P01111811on frotll more I/tan CM pally to lhlo .299 
~11 unlN6 dlselaSed Oil llJJ al.ladled •~dandum, In which c:.e Buyer and SelJar tlllllllll lo $UCh colllpeM4tloit. If lllla 30D 
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Purchase And S~'es Agreement 

This is a agreem.ent between Gary F.ox a~d Igor lvanclluk. Gary Fox is closin~ 
and selling off the-business. _The purchaser as known as Igor lvanchuk Is buying 
only the client list and phone .n.umber of the business·for the a mount of $10,00~. 
Igor lvanchuk is also buying all the supplies from Gary F,ox for the amount of 
$5,000. Igor shall not use Gary Fox Plumbing. Igor paid 510,000 for the phone 

number and cllental list. 

.. ... .1-~-.0./J 
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The Honorable Wesley Saint Clair 

SUPERIOR COURT OF WASHINGTON 
IN AND FORKING COUNTY 

DAVID N. BROWN, INC., d/b/a/ Fox 
Plumbing & Heating 

Plaintiff, 

v. 

ACT NOW PLUMBING, LLC, <lib/a Gary 
Fox Plumbing & Heating .. 

Defendant 

Civil Action No. 09-2-37499-6 KNT 

DECLARATION OF SA1'{DRA OATMAN 

I, Sandra Oatman, make this decl~ration on personal know ledge and declare as follows: 

1. On January 2, 2009, I was employed as Bank Manager at the Kent, Washington 

branch of Bank of America. In my capacity ·as a Bank Mana~ I was often c.alled upon to 

perform the function of Notary Public. As of January 2, 2009, I was a licensed Notary Public in 

the state of Washington with a commissioned active until March 13, 2010. 

2. · · ~· Gary Fox and Mr. Igor Ivanchuk app~ed before in my capacity as a Notary 

Public on January 2, 2009 to have notarized the document attached here as Exhibit A. Exhibit A 

is a true and accurate copy of the single page document titled Purchase and Sale Agreement 

dated Ja:nuary2, 2009. No other document was attached or otherwise made a part of the 

document reflected in Exhibit A. 

BUCK LOWE & GRAHAM""' 
DECLARATION OF SANDRA OATMAN - I 
Civil Action No. 09-2-37499-6 KNT 

DllRN.6·1001Pl1DEC_SO.daox 

-~ 
701 FifrhA1'e111i..:.Sultc.fSOO 
So•1tl"- \V;id1lngcon 5'810·i 

206.581$300 • P: WG.jSI .3301 
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3. . On that date I witnessed the signing of Exhibit A by both Mr. Fox and 

Mr. Ivanchuk and did affix my Notary Public stamp and signature to Exhibit A To verify that 

the persons signing Exhibit A were Mr. Fox and Mr. Ivanchuk, I required them each to present to 

me photo identification in the form of a driver license, which I did routinely as a matter of course 

in niy capacity as a Notary Public. I can confirm that I did see and verify that the respective 

driver licenses matched the persons that signed Exhibit A. Both Mr. Fox and Mr. Ivanchnk 
-

executed Exhibit A in my presence, after which I notarized the docwnent. The signatures of 

"Sandra Oatman" and notary stamps on Exhibi~ A are mine. and authentic • 

4. Within the last thirty days I was contacted by a woman claiming to be an 'attorney 

from Kent asking me questions about the Exhibit A agreement. I explained to her what I have 

testified to above. She proceeded to try to convince me that there had been an additional 

attachment to the single page document I notarized. She emailed me additional pages from a 

docmnent I did not recognize. I told het firmly that 1here had been no attac~ent to the single 

page document I notarized; rather, it was only tho single page agreement that is attached as 

Exhibit A. 

EXECUTED this lllhdayofFebruary,2011. . n /. 
Scztdt__(A. ~-

DECLARATION OF SANDRA OATMAN - 2 
Civil Action No. 0?·2-37499-6 KNT 
DBltN-'·iOflPJ7DEC_SO.d~x 

Sandra Oatman 

BJ.ACK LOWE & GRAHlu\{",,.. 
-~ 

70t 5CdtAvCll~4liOO 
Scaule, \V.a$in&n>n 98104 

206.JSl .:!300 • l't 206.3$l.33111 
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CERTIFlCATEOFSERVICE. 

I certify that on March 4, 2011, I seived the foregoing DECLARATION OF 
SANDRA OATMAN via email and U.S. Mail on the following counsel of 
record: · 

Eileen I McKillop, Esq. 
Adam K. Lasky, Esq. 
OLES MORRISON R1NI<ER & BAKER.LLP 

101 Pike Street. Suite 1100 
Seattle, WA 98101 · 

DECLARATION OF SANDRA OATMAN - 3 
Civil Action No. 09-2-37499-6 KNT 
DBRN·6·1001Pl7DEC_SO 

s.ISarah Gist 

BLACK LOWE & GRAHAMru..c 
.,..k. 

70l l=iMk-cn:;,5;;c4soo 
Sc.ml<, \'(/'.,hingron !)8104 

206.381.3300 • F: 206.381..3301 
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Purchase And S~'es Agreement 

This is a agree~ent between Gary F.ox a~d Igor lvanchuk. Gary Fox _is closing 
and selling off the-business. Jhe purchaser as known as Igor lvanchuk Is buying 
.only the client list and phone .n.umber of the business·for the amount of $10,00~. 
Igor lvanchuk is also buying all the supplies from Gary F.ox for the amount of 
$5,000. Igor shall not use Gary Fox Plumbing. Igor paid 510,000 for the phone 

number and cliental list. 
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Purchase And Sales Agreement 

T~ls Is a agreement between Gary Fox and Igor fvanchuk. Gary Fox is dosing 
and selling off.the business. The purchaser as known a~ rgor rvanchuk is buying 

only the client IJst and phoi:ie number of the. busines~ for the amount of $10,poo. 
Igor lvanchf:Jk ls also buying all the sypplfes from Gary Fox for the amount of 
$5,000. Igor shall not·use Garv Fox Plumbing. Igor paid s10,ooo for the phone 
number and cliental list. 

•' 

Gary fox 

Igor lvanchuk . 

~6fh!?#fu. 

~~ITNo.JL 
"'.l 1 ,, 

J ff EllER 1f1 
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The Honorable Wesley Saint Clair 

SUPERIOR COURT OF WASHINGTON 
IN AND FOR K!NO COUNTY 

DAVID N. BROWN, INC., d/b/al Fox 
Plumbing & Heating 

Plaintiff, 

v. 

ACT NOW PLUMBING, LLC, dlb/a Gary 
Fox Plumbing & Heating · 

Defendant. 

I, Gary Fox., declare as follows: 

Civil Action No. 09-2-37499-6 KNT 

DECLARATION OF GARY FOX 

Gil't?¥ r~ 
EXHIBIT NO. L 
:ljllf-/11 . • 
J. HOSTETLER' fJ 

l. I am the owner of Gary Fox Plumbing. I am over the ~ge of 18 and make this 

declaration on personal knowledge. 

2. l have owned and operated Gary Fox Plumbing in the Puget Sound area for nearly 

thirty years under the trademark GARY FOX PLUMBING or similar mark incorporating the 

term "Gary Fox" (the "Mark"), I never sold or otheiwise transferred any rights in the Mark to 

Igor lvanchuck or his company Act Now Plumbing, LLC. The October 27, 2008 purchase and 

sale agreement and bill of sale wer~ never concluded because lvanchuck never paid the purchase 

price for acquiring my company. Moreover, we never agreed that the sale would include the 

Mark; instead, it was only to include certain fixed assets of the company. 

DECLARATION OF OARY FOX - l 
Civil Action No. 09-2-374~-6 KNT 

DBRN~ fOOl Pl I DEC _GI' 

Bl.ACK LOWE & GRAHAM'"~ 

. .::&.. 
701 filih 1\\'Cm:.>. Suite 4800 
&-.utlc, w .. hi~t,tcn ';)~104 

W6~~1U •. HOO • h 2U(:>.381.:BOI 
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3. lvanchuck contacted me shortly after we had sill'Jed the October 21 agreement . 

and said that ho had only SIS~OOO to buy the ·company essets. As a result, lwnchuek and 

I entered into a new purchase and ~le agreement on Januaty 2, 2009. A b'Ue and accllratc eapy . 

of this agreement, which was signed and notarized·by Ivanch11d<, is attached as Exhibit A. By 

the terms of the. agz:mn~nt. twnchuck purchased only the client list and pllone number of the 

bus~ess for S.10,000 and supplies fut $5,000. Not only were the trade;rnad( rights. in the Mark n~ 

included \n the transfer agreement. thoy were specifically excluded by our _aarecmcnt tbat: 

"Igor shall not use <iary Fox P!Ulllbing." lvanchuck and I concJuclcd this ~t at the bank 

iq an aU cash tramaction the same day. At that time lvanchuck made and took with him·~ of 

our agreoment. 

4. Since that time, l have become awn tha1 lvanchuck has sought to .uso the Matk. 

with his plumbing business, in dltcetion violatkm of my ttadcmark ri;hts and o• January 2., 

2009 apemen1. I hive contacted lvanchuck em WJeral ®CaSions notUylng him of his 

infringement and breach and demanding that he cea.w and desist. thus f11r lo no avail. 

.5. lvanchuck and his new compmy have receritly sought to pun:hasr; the Marlt fi'om 
i 

me. Within the lasl two months, lvaachuck sent his son ·10 Yisit me in California,. where he 

oft"cnd me S;S.OOO to putcfWe: the Maa'k and ~ciatcd goodwiU. l rclbscd. 

6. On or m>und Jantiary 21, 20 l t, l "°11summated a deal with David N • .Brown, Inc. 

dba Fox Plumblng & Heating whewin t sold and otherwise transferred. to the company all right, 

title and interest in the Marie, including the good~UI ~ched thereto. Attached hereto as 

Bxhibit B js a tnlc and corTect oopy of the assignment that confinns the acquisition by Fo~ of a11 

right, title and interest in the Mark, including the goodwlll. 

I dccJate undet pen.atty of perj"1Y tha~ the foregoing is .true and conect. 

BXECV!l!O lhls 24•.""" or1.....,, 20~ .... %!-a ......... _~ ----

~ 
D1!CLARA110N OP QAltY rox. 2 
Civil Ac:li!wl NI\ 119-1·:rM9Ur K NT 
_.. ... , .. ,llllC.00' 
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Purchase And.Sales Agreement 

This is a agreement between Gary Fox and Igor lvanchuk. Gary Fox is closing 

and selfing off tlie busiAess. The purchaser as known as Igor lvanchuk is buying 

only the client list and phone number of the business for the amount of $10,000. 

Igor fvanchuk is a.l'so buying all the supplies from Gary Fox for the amount of 

· $5,000. Igor shall not use Gary Fox Plumbing. Igor paid 5101000 for the phone 

number and cliental list. 
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1HIS llW>EMARK ASSIONMBNl' C''~t"') It by and0 llclween <Jay Fox, n btdtvldoal an4 0111 FOlC 
Pl~ {collccdtcil7 tits .. AsallP'G"'>. IOd Dnid N. Btovm, Inc. WI Foll Pl.mbln1 lllll H•thig •• ~tion . 
tomud In IDCOI~ wi"IJi !ho....,,., ofWMblllgfloll (1111 "Assignee"). 

WH8UAS, A!slanor imdo u ~ of'lhe illialldlat ~ rishls mocittod with die ll'ldcmuk .. OA,llY 
rox. GAB.Y FOX \IUJM8JN<J, •d dcriwliv. dKAto incotporlling GAltY fOX (Iha.~") II uNd in 
~ with plumliiai ud katina .ICl'Yki:s. IOttdiet -Mlh the goodwill or the budnm ~ted wl1h lftll 
~rnbaHr.e4 hJ die~ lO AAlgnce by WIY oh Tiwlemuk Pllldla• llld Balo ~fWed 1.-Y 21, 

. 20ll;ad 

WHER.EAS. AN!pee lfcilm to coarum tueh acqut.itloa or a11 right. tkl• 81\d rmaiest in llld 1o ~ TndcnJNb; 
Mid 

NOW. THEREFOU. fiJr aoocf NICI vll\lablc coosidmtlon, !he ~pt lllld edectU&J of'whltjh ~ ldmowtcdicd. 
!he priatimbJ-a-•• ~Wot¥. . 

Asslpor hereby IOHs, mans, uwtea aod C(J!Wqt to Aasipee the a!ltW ri&{lf. tltl1t, lntcrat In ud eo tho 
'INdcsmb, lrK:ludlna 111 coianon tOJ ria!Q dM:rdn, In £hc United S1aflS llld alJJnrbdkdonl ourdda lbe 
Unified $111CS, toadber with •o podwUI of tile &uslao:ss conna:iod wilh .-4 l)'mldimtf by 'Iha 
n.daiwb (incllldinr. witJmat llmh:iidotl. the rfpt lo l'r::ll.tW any naftntieas Included. in the Tndcmulct, 
Ibo lfahi to apply ftlr tndaMrk ~within or autslde'lllo Uftilld Siiia blSlld In Wllola or In Jlll1 
.,_., Tl'lllkmarb, ancl lllrf priorly iiaht Illa 11111 1risa fi'om dlc Tl'ldcmub), tho Mllll to 'bc ldd encl 
tl\iofcd by Aufaneo 11 Ml)' llld eatfNl)r .. wd lmslal cwkl t.ve been ha'ld uid 111\10)'1111 by Anfpor 
W this tale.~ tnmfer llld COllVl)'MCO not betl\ made. 

STA'IE OP CALIFORNIA 

COUNTY 01' °"'*' 
) 
)a. 
) 
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· IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

DAVID N. BROWN, INC., a Washlngton 
Corporation, dlb/a Fox Plwnbing & Heating 

Plaintiff, 

v. 

ACT NOW PLUMBING, LLC, a Washington 
limited liability corporation, d/b/a Gary Fox 
Plumbing and Heating, 

Defendant. 

No. 09-2~37499-6 KNT 

NOTICE OF ERRATA TO 
DECLARATION OF IGOR IV ANCHUK 
AND 
DEFENDANrs MOTION FOR 
SUMMARY ruDGMENT 
A1VD 
APPENDIX A TO DEFENDANT'S· 
MOTION FOR SUMMARY JUDGMENT 

Date of Hearing: Feb. 3, 2011 
Time of~earing: 8:30 AM 

The Honorable Wesley Saint Cbiir 

The Defendant, Act Now Plumbing LLC, hereby gives notice of a corrected Declaration of 

Igor Ivanchuk to Defendant's Motion for Summary Judgment, previously filed and served January 4, 

2011. In filing the Defendant's Motion fqr Summary Judgment; the defendant inadveitentty·filed a 

prior declaration of Igor Ivanchuk that had been filed and submitted with a previous motion (see Case 

No. 09 -2~37499-6 KNT, Sub. # 43", Dkt. Date 12~15-2010), rather than the declaration of Igor 

Ivanchuk that the. defendant had intended to file with its motion for summary judgment , The 

declaration oflgor Ivanchuk that the defendant had intended to file with the Defendant's Motion for 

Summary Judgment is attached hereto as "[CO~TBD] DECLARATION OF IGOR 

IV J\NCHUK/' and should replace "DECLARATION OF IGOR IV ANCIIlJK" inadvertently filed on 

Jan. 4, 2011. 

NOTICE OFERRATA-1 

OLES MORRISON RINKER & BAKER LLP 
701 PIKE STREET, SUITE 1700 

SBATILB, WA 98101-3930 
PHONE: (206) 623-3427 

FAX: (206) 682-6234 
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Likewise all citations to "Deel. Igor I~anchuk" in Footnotes 35-45, 64, and 73 of 

"DEFENDANT'S MOTION FOR SUMMARY JUDGMENT," and Endnote xxiv to "APPENDIX A 

TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT' (both filed Jan. 4, 2011) should 

instead refer to the "[Corrected] Deel. Igor Ivanchuk." 

DATED this 7th day of Japuary 2011. 

By 

4814-7067-1368, v. 1 

NOTICE OF ERRATA· 2 

( 

) 

J 

OLES MORRISON RINKER & BAKER LLP 
701 PIKE STREET, SUITE 1700 

SEATTLE, WA 98101-3930 
PHONE: (206) 623-3427 

FAX: (206) 682-6234 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
JN AND FOR TIIB COUNTY OF KING 

DAVID N. B~OWN, INC., a Washington 
Corporation, d/b/a Fo~ Plumbing & Heating 

Plainti~ 

v. 

· ACT NOW PLUMBING, ILC, a Washington 

No. 09-2-37499-6 KNT 

[CORRECTED] DECLARATION OF 
IGOR IV ANCHUK 

Date of Hearing: Feb. 3, ·2011 
Time of Hearing: 8:30 AM 

13 limited liability corporation, d/b/a Gary Fox: 
The Honorable Wesley Saint Clair 

14 

15 

16 

17 
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20 

21 

22 

23 

Plumbing and Heating, 

Defendant. 

Igor Ivanchuk declares as follows: 

1. I !lm over the age of 18, competent to testify and make this declaration based upon 

perf!onal knowledge 

2. I run the principal and sole member of the Defendant Act Now Plumbing LLC. 

3. I met Gary Fox not long after I immigrated to the United States from ~ine, and l 

have been friends with Gary Fox for approximately 20 years. 

' 4. I began working for Garj Fox as an employee of Gmy Fox: Plwnbing around 2007 as a 

24 plumber's helper. In May 2008 I obtained a Plumber Trainee license. 

25 5. Around the Spring of 2008, dary Fox told me that he was very sick with lung cancer, 

26 and that he was interested in selling me his company Gaty Fox Plumbing. 

Declaration-of Igor lvanchuk - 1 
OLES MORRISON RINKER & BAKER LLP 

701 PIKE STREET, SUITE 1700 
SEA1TLE, WA 98101-3930 

PHONE: {206)623-3427 
FAX: (206)682-~234 

98 



6. Soon after Gary Fox told me he was sick, he laid off all of his employees except for 

2 myself. During that time, Gary Fox Plumbing co~tinued in·busine~s, but limited its work to a smaller 

3 scale <\D account of only having one remaining.employee. 
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7. During the Summer of 2008, Gary Fox informed me that there were several other people 

who had expressed interest in purchasing Gary F~x Plumbing. Gary Fox did not tell who these other 

potential buyers were. 

8. During the Summer of 2008, Gary Fox told me on several occasions that he had 

changed his mind on whether to sell me the Gary Fox Plumbing. One day he would say he was going to 

sell me the company, then another day he ·said he was going to sell to someone else. 

9. Also during the summer of 2008, I began buying some of Gary Fox Plumbing's assets. 

I purohased four of Gary Fox Plumbing's vans/trucks that were used for the company's business. I paid .. 
Gary Fox approximately $3,000 to _$5,000 cash. for each van/truck. · 

LO. In the Falt cf 2008, Gary Fox told me that heJ would definitely sell me Gary Fox 

Plumbing. Gary and I agreed to the tenns ·for the purchase and sale of Gary Fox Plum~ing. and on or 

about October 27, 200&, we executed Purchase and Sale Agreement and a Bill of Sale. As part of this 

agreement, Gary Fox assigned to me the Gary Fox Plumbing company, including all rights to the Gary 

Fox Plumbing name and mark, the company'=! goodwlll, all clients, vendors, phone numbers, reports, and 

the company's physical assets snch as tools equipment and supplies. A true and correct copy of the 

Purchase and Sale Agreement, signed by myself and Gary Fox, is attached hereto as Exhibit A. A true 

and com~ct copy of the bill of sale, signed by myself and Gary Fox, is attached hereto as Exhibit B. 

11. At t~e time I purchased Gary Fox Plumbing, I had never heard of the Plaintiff's 

23 compauy Fox Plumbing. 

24 

25 

26 

12. Soon after purchasing Gary Fox. Plumbing, I fonned a limited liability company named 

"Act Now Plumbing LLC," under which I operated Gary Fox Plumbing. I also registered the Gary Fox: 

Plumbing trade name with the Wa8hington Department of Licensing, and I obtained a new contractor's 

Declaration of Igor lvanchuk ~ 2 
OLES MORRISON RINKER & BAKER Ll? 

701 PIKE STREET, SUITE 1700 
SEATTLE, WA 98101-3930 

PHONE: (208) 623-3427 
FAX: (200)662-6234 
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license for Gary Fox Plumbing from the Washington Department ofLl.bor and Industries. 

13. Since I purchased Gary Fox Plumbing,~ have continued the company's business. in 

pretty much the same manner as when it was being run by Gary Fox himself. I have continued to use the · 

trade name and marks that Gai:y Fox used prior to selling me the company. 

14. Since purchasing Gary Fox Plumbing, i have invested significant amounts of time and 

m9ney to promote the business and its goodwill. 

15. I declare under penalty of perjui:y under the laws of tl).a State of W ash.ington that the 

foregoing is true and correct. 

DAIBD at Kent, Washington, this __ day of January, 2011. 

Igorlvanchuk 

4828-7600-3336, v. 1 

Declaratlon of Igor lvanchuk - 3 
OLES MORRISON RINKER & BAKER LLP 

701 PIKE STREET, SUITE 1790 
SEAmE, WA 881U1-3930 

PHONE! (206) 623-3427 
FAX: (206) 682-8234 
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1 license for Ciacy Foxl'lumbing front the WasbingtonDep<U1ment ofLabot aud Industries. 

2 13. Sinoo I ()utcb11$1d Gary FOK Plumbing. I have ~tin.mid 11).e company's business bl 

3 :pretty much 1he same manner a$ when jt was being run by Gary Foit.hiro3elf. I have rontinued to ~the 

4 1mde nante and ll?Mb tbat Gary FOX. used prior to selling me tb.e COmlJBnY. 

5 J.4. Since purchasing Gary Fox 'Plumbing, I have inve&fed significant amounts oftime and 

6 money to promote the ~ine$1> and .I.ts goodwlll. 

7 

8 

9 

10 

11 

12 

13 

14. 

16 

i6 

17 

18 

1a 

20 

2.1 

22 

23 

24 

25 

26 

15. · I declare under penalty of perjury under fue laws of the Staw of Washington that the 

foregoing is trne 1tttd correct. 

PATED at Kent, Washing1Q11t thia -2_ day of January, 2011 .. 

4828-7600-3336. v. 1 

Deolaratlon of Igor lvanchuk- 3 
Ol.E$1'1'¢RRISON RJNKER & BAKER LI.I' 

701 PIKE! STREET, sum: 1701) 
SEATTLE, WA 98101·393D 

PHONE: (208} 023·3427 
fAX: (206)682-5234 

Paae:V1 
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. b!Jlfng lh• P~rly. 1d111c1~ IA St1tW•R 40 b'low. . . 13 

Q Olhar: fa,c °P/ llH>f.> I-'\ 14 

. z. In lh• form of " 
~Cnll ~-;. l'w•onalohe;k (1 Proml .. arynol• oiner: ___ ~------------....:..------ 10 

lf Ills et1iloil molle.1 !1 lo Ill• 1¢nn cl• p!Olllftil>l'/ n~la, 11 "1•11 be d~• no later than: 17 

• ..., days All•r muklal ocr;ep{llnct. ta 
~] Upon remoYAI of lhe lil•P'I~ conungOll<llva tn Se<;Uon I bulm. 19 

2() 

21 

!i1I Olhar. Po1:""c\i,.\9 ffiq.,r-\i>" &" 
~uyaulllll cla)IY•r lllt ~••111\0no}' lo Pnd R>l>PH ba h•ld by .J Salling UQlinHa O Clo•lllO /.;ont, no lol<1 lh•n: 

--~--oiiya 111l•r mu!llJI occeplsncv. 2Z 

I.:! upon r811\0Y•I ol.IM IR•pecdon wnllnosnclv& In Sfo11;m B btlow, 211 

,J other: 1ncWin9 qt( ·1~ttcko {. n1;1me . rJf Cd11'fl!/"\Y / cl1'·f11./-J1 Clf'rfid'hnrll!i er1rpi>~s 24 
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•1oloflngIO11111er\'<h0ff Soclll SllOllillror lf"l'RY,4r ID Humbor Ii: • If lhlu1Ja r.tnafo olot••wlioevwil 28. 
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and S.llBr'• obllgaUon• undot !bl• AgraemlU11 •hatJ bo oondlUopod on !hair agrHmlM11 IO Ill\ lntvocablo1 royalty-froe dosnsa (4•tlu\flllQ any pc11J1111or ~3 
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PURCHASE AND SAli AGREEMENT 

(CONTINUED} 

'ICICupJ11gllC1H9 
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All RlghlJ RtHl'IW 

i1 PA'tMeNTTPM8o\HD81i~RJTY. U 
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O lillloi . • PtJmlllll lb1ICU11111Mnc• on llltr ftlat d•y ol 111• l!Al lllOlllh roaawtn11111G n 
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pdndpld .,_,, at Stief• Dfllon. btlr tll liilerut 111110 ia1t'Of _., • % par •IHlllDl (1fi or lhcl maJClmum 11ll 1tlow•d llV '''"• an 
WlllchoVJlr I• In•, If not lltd lnl dclllnt •-r PICled ar&ul'lf'I d.,11111. II W '"""" .. '11Y 111~ payi1141111 lllOle lh1111 • · 81 
"'1• (15 d•rs It nollllled fl!) allet lls du• dalt, then a 11111 PQmlfll oMl'O• of L-..-. % al Ille dellftlllll'nl -uni !&tr. or Ibo DZ 
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CD111Pllltd Vie CSA Forni No. PS-2A Rllll PlllP•fll' ~or NWMl8 f'Ollll No. iOA, or 1oms olhtr •ddcndum rpg•rdl111ilhl .alt 01 CQmnllr· ~4 
elalrUIHlello VO: 
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•~ sll•lll, aevovllllnv ~duni 1111dllf•JIOll;I: ..id (vJ •nr 11a1oai a!Mr aoi-nl for .. , and 11c1;11paQ1:t or •nJ p111rn!111 on wh"'!t aQ or 110 
I porlfvn ol 1118 Jfn1nl1 ~ ~ ltd 01 COndvolod, 1l1 
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C Cotytlghl 1QQ~ 
camm111:ta18r011•1• Nl•okillon 

All Rlghf& RfHIVld 

.. 
12.POSSESSIOll. !fuyer1haHl!Oei!tUl~Jllopatnnlon Q1111cl01lnQ !i1J \Ct"'l.l-J-00$ (onc!oslllQ',ICMllillltdln). 178 
n. OONYEYANCe Tiiie ia Ille lllngtble pre111rty 6han be 11.aifarred by bllOt 11111 vn1e11 Sl!mo dllleront molhod. of tranafe1 l1 diclllltd by r.w. Se Her 176 

warmits lhel Ill• llU• IO thD propllrty 1haR oe frea orlllJ llanuB~ dalll\I af lllY klii6, lllll»PI aa olharwl" j)lo'lided la lb!• Atru1118!\I, M cro1!119, 177 
s111or and e~ver lf>llll •~•clllll •nd dallvtr IO Closln~ Amtnt CllA Foim ND. J'S-AS Ahfgn111tt1I and Assumption Aa10111llfnt 1ta111l111lna 111 r..u1t, 178 
ccnlrutJ Ollll •orn1110Jl{s 11turn1d by tlUVtf pUlt\111111toSecUon11 Md al llltenglllla proporlf ltl!ltftrted p!J(llllUJl lo S1cclGn 3, 179 

U,OLOlllNOOfSALE. lhlulll.ubaUb$dOS&4GllDlbell1re !O-'Z::t~ZOQ6 a'~kl<Jlon ll'J t-!I& ,('dD41no'l.~V 180 
I 0-1 ):- zooS ('Clotlll(I Agllll\•J, !lu)•et and Seller 1hit, lmllledllllDly Di! dlmll01I, ~IPGSll wl1ll CID-11111 ~tnl '8 ln111U1nonls 1nd 111 

. · m1Hllo11«iuf!M ID c.iomple\e th• pUrCl!an lllll ••la In 1c<0rdll1111t wllh this A9111IUll911!. "Closlnif 1b•ll ll0 lltemlld II> l'Mlv. l>i:cu1111d WlltQ •11 de<:- 182 
111n11nll rfquklld lo Ckl&e 11$ dellv11lld to Cl••lnil 1';8111 ernt lb• ... 10 Jl'ooO•d• are .v11111>1e to S•IJor. Tlma Ja ol Ille HH,.,... 111 Ilia ftr1•tmanGO 1a3 
ol ltllt Acrc"llltnl. ' • 154 

1S. CLQSIHO GOBl'll, Ualler and Puyer fhal eaQh pay one-n.ir ol 1h1 escrow feet. Pet1on>1 jl(Op«IJ ttxH p1ra1>181R lho y1ar ol cl01lllfl, taJ1ll iind 18G 
other PIY..•111• under auu111~ conl""'1• or IHHJ, lcanso ff Bl fur Uquo1or01111lnt Llcensn If ofOslng -r~ wllhln nll>oly (&DI a a ya al lbs 186 
slllrt of lhl fcense ,..,, lltll!llllt, phone t011>1>SnY c:ll•!Jer, adllefli•lntl leut, Bll!l olhor op1111llag •xpallff• lll•U be pto·lllled ll ;f t!osll!g. Un!ill 187 
olhvl\lllst ~;rood In Wrlllllr, llu,.11h1ll pay All llOilS of lffllmfRo COftllai:I$. ltO$H ••lll Olltol RVl'U!l>tdlt, llllj'., lhaQ IQ!mbllfll $411/ ror lean, 130 
utlfUt lll!d Olhvr l>usln•n·related d1po1lls nl>I rolllrntd lo S1lltr 11 o;iq11nv. llliyer •h•I pay all •alts eqd/w u .. ,.,. taCi•r !hen real o•IOl<t •~cl•o 18~ 
-~l<) arlalna fmm Iha tl'IMftraf·Qte pt~ponf. "Tllil Cl1lllmlsflan It du• OJI dCMlllll or upon lldtr't llofaull lllldt1 11>11 A;lw•m•Jll, w-v11 occut1 lill 
n~r. •nd nelim th9111111u111 oor 1111• ""• lhereal CM bt Cl14Dlled ¥illh<wt Ill• U.V111111tokel'1 wtlltan 00111111~ 101 

'18. RISK OI' Loss. Th• rill: of fun or ~a~ 10 lht pni1>aify 1Dld hart11ndJ1 •~Iii ba fillW'J wull o;t •• llllirei may ttrmlnaw "'' o\1111tlllfnl m 
audoblllllla tafPndoflllturnutmonay,11uany CllfJ.UUv1nced oronnmlttadfoi BtlfO(, lflmJ1JOVtm111\I on Iha premla11 w11Ju1 .. 11 DI Iha 193 
busfnen.,. ""''royad or matttkilll' clPn!llGad by cu~ll!IY .btfol-• ~no. or If eoodomnalOll prvceet1rno• tt• commlllJctd agllllll tll or 11 poJ1ion 1114 
Qf Ilia promb«s l>olure olo•llla· · 105 

\1, Rl!Pl\SSllHTATIONa ANO WARRANTIES OF.&l:U.ER. Sellar raprtnnlf 'niW81ftn1' IO llUl"r llHil ~)II hll llie aulhoritr IO tl;ll !Jiii Agree- 198 
ond conlplale U.. .al• lo BU)'tl; (ll) 1H bool:1, llM;Ol4s, ltam, '01ttmonll, ~ Olh'1'llei11S dtlrv.rvd le> BllJW alldor lhl1 l\Ortllllltnl ate •ttul•18. 107 
and toa1plo111 (llQ Setftlrhu '°"'l>H•d 'fiifl all looll, ,11111 •1111 falltfal 1-, •lld ear mlll•$ In II• Liquor andfot Gllmln; l.lcan111 Ill ~P.lllllnO 1ga 
II• bv•lnt,., lllld S•Ullf hu aft Kfl.Ulra411tann1, parmKo, ~•rtllloato.i on4 fillh<lsfullono ~,.dad for lh• ~uol ol Ill bllSIMn 1qcl tllO u11 ol ftt IP~ 
p~llfea snd Jlf•mltu•: (Iv) ll\t(lt •ro no hns on 01 .r.11111 In tlw JllOP•rl)' to he lte111ft1fllf ID 1111r11 vnci.r lhls AolAOlllalll: (v) StMor,loow. Of no. 200 
11ag•llQ11 {Jl$nllfng ct lhn.iened), i;onl(1ol ptOVlslo/lt, Ol ~r ma11tll UIJLllOUkl ro•ltf•th• 1llfllly 10 ptdorm htr1unclar or'Nl>lob oOllld 1dvme11. 70 I 
•tftcl BUl'tl'• opemlotl vi lht lnnlnnuller tlo~; \vll l.l•V•r h" nol niWt .,..,, Ulllnlnl11tlll8lll• al n111111a1 lllGI, i>r omlttlld IO Jiil$ ~ 202 
rnatatfll fact. Ille <1111Taa1Gn tsl l'<l!loll would Ile mblsadlng IO llU)'ar, lllll 8tll81 ft ID n ol ll!t dat• of lhls Agl'ttlllool clfs.cloitd &11 <1111<1tlal avoa11, 203 
eoia\flU0111 nnd leots Bfftllilllfl thf llUJltteH, P!lrdn llld f!™jlool1 of SGl14r and lit ~Ul (VIU Stier hn !Ille to aU pllSllllll j)JVPllJly &old IO 20j 
BllYUI f'lll'\ll'RI lo tlllt J\g!Hlll•nt: encl {Yll) Sel!tl bll fllld (DXlllpl "' \hHJ<IBnl p!Olll'11 •I Glo"11D) Ill Joe.I, "91•. •nd flllll'•ll"•upplloaW• 20~ 
lo 1119 bUdnllS or th• propt<1y19'd u11<1• lllll 110reamant, lllclu41no l'lllllOlll llmllad0\1, W1ln1u 11111 OCCVPPllllll tall•••~ """"IV Ind iot 
~n1mplQfm6n1 taxe1, andwuriw'• CDJ1"f'Olll•llon l:Qa!<l>vlloft .. S1U1(a ffpl111111ta11onli ond w-ndss 1hlll 1umv• c:IQelng. Stlltr ntllllH no 2D7 
rop!tsl!\l•tlon orwaMntlH 1tD•nlfng Ill• l>ullnt$1 at PIDPfllY Olher lllmt !hCle ipocltltd Ill 111'1 "91ee111tot.11Uyer Olhlrwl1e flh1 U.J t>111ile .. • :OJ 
and penonat pn>p11ty 118 IS and eu~er shtU Olll•owlse rsty on Ut DWll P,.cJotlnt fl\'Poi;llOlll II/Id IAV•lllttaUon1; 1'11• GOllUmnd 1C<Uracir vi 209 
!ht•• rop1e11nl•llo111 •nd ...,.Hllet 11 of lht c:toslno dm• s118ll lie a~ II> B11)'1(1 ob11Q11110n ro lllose lhi• trenHcUon, ..a Se!Mr thall 210 
llell'fol to Buy11r •I elollnt a c11llll'18te U..l •ucll repc•-Uona Ind l'IJl11111Vt1qc,itblle10 be 1C1Ma1t u lf 101 .. l•d on lht lf•fl ol ~ 211 

1 a, HAt.4RD005 SUBST At{Ol!8 cxc1pt 8' tfltQIOlllO ID or ilnllWP by llU)"or ptlollo lht 1tllff1otlon or Wlfver of lhe h11picll\ln ~llngancy 11alod lR 212 
Slcl!Oll s aboVe, Saller ,..,,..._.i; and Yl8tlllllf to llloytr 11111. lo the bod of llaMow11dstt: (I) llwra-111& pg litiardo<l1 llil~U111"1 (a1 dtllntd itl 
b•lo>'l)l)U(l•nlfr l0¢<ttotl In. on, or Olldllf 1111 ptoml•va or u11<1 In ll!t bmlll•H In I !l\MMI' w '!lll'•Uty th-1 PltUntl't v1o1ai.1 •111 EnvliOllltJlll)llll 2\.4 
L&w (u dollBod O.Jow>; IUl<J (R) Ill~• I• no p~ or lhre....,.od lnv11Uq1ll011 or tolJltdlal aclloll II\' &lrf llO'lammental 1001»1 ~ u,. 215 
roltu• or linardou1 $ub*len~• Of thl vlotaUon ol EiwlroruMn(fl t.aw at th• R~ml1n or by 1111 ~u1r..no. At u16d 11eiv111, 1h1 ltrm •ttarordou• 210 
SUbcllnoet• fllal ma1111 any aubol&®e orfMIDllDI i\O'd 01 "4<$6f'8r dellowd or reV\ll'ltll 11 • llUJJdou• 1ub11"""°, h1urd0111 Wtlla, tc>xlc 211 
••b•l8rlc•, pollutant, or<11nl•l1llnan1 unoor an1 f811er1I, ~tata, 01 toCJI IOW, t6;111•11on, "'~~"""" gowrnll111 •rrt substance that COllkl ca<1c1 218 
~ahlalo11ucpeclad harm 10 hwme.n Matlll-or lb• emr~t ("EnVl!oll!llllnllll L•W'I. Tlle 16tm "H11211!111WS SUba11ncea' 1pecllicallf lnoJu~as. but 21 g 
11 not llmllecl ta, potrot1um. Ptltolt•111 by·pro<lvols, •nd t•bu101. · • 220 

1,, INDl!MHlflCATIOll, Stlhl' bell by •oreoa la olend and lndamnlly Bu)'lll' rrom sny d1hllity. f°'t' Of damsv• (l~11t1 •llo•ll8J•' (on ind ~•It 221 
of lfUG"ltan) llllclllll frr;m1 or rolallnf &q 8oll11'• bteonll ol lh• fQtegolng 11prnoni.tlan• tnd warranll111 or ony ol 115 othtt obllga!lon• In 1hla 1>ur•.. • 222 
Nltlll. i'bl• 1gra1111t11111 to llldtll1'111V •nd <11ltrul Bllynehlll 1111Vlva •lorlrlv. 223 

2~. COVl!NA!lt' NOT TO cOMP.ETI!. Seiter, and 1U p11dlm1, 111"1!btr1, 1hNehokfOr1, alllceQ alld dftoQ\Oll al Sallor, tQ111 thal lor a ~rlod of 224 
monlhO loDPW!nti Cho clollilt; ol tll1t 1n1n11Gllon,uullhtf Stll•r rior H• pa11n1,., rn•mb1111, lihareholdfts, ollleara ar cllreGlot$ 22~ 

w111~-p-,rt-1o~lpa-te~lri-111-e-ow1111111!li> or aptrallon or 1'nY bU•lnn• lhiot o•rnp11u dhoU1 wllll Vlt b111lnau &llld lo Buy1r Iha! li~•l•d 'Mlllfn a cvillv• zze 
o mtr .. qi 111y bu&1111u looalloa 1<1!d lo S•)'llf unll11 lhll ~10111Mnl. tr Stier l>reacbtl lhlaoovanant. surarwfll buntllled 2~1 . 
loob\llnaq lnJunotlon lo pr•venl Iha competlllo tCUvlly, n WIU "'to raoovtr~ ai-rdamao11 towh!Ch Buvittmay b• lllllllltd. · 1?B 

2\. llDTJCl!S ANO COMPUTATION OF TIMI!, Unlnc olhorw!u •paotfted, any llOIJQf·raqulltd or ptnnllled ltt, or rtlllld IO, lhl• AUraom1ni (lmlllldlng 22~ 
1ovo0Jt!or1J or olfof'9 Ind ouunltrolf•rt> 111u.i ba In wrlllo11. NoUooa 10 lle!lermw•t ~• llQntd by 1l11J1l Me Bll'fet llllcl m~•l l>o dlllvart4 to Slllfw 230 
and Llatlno Agenl. A noUot IQ Seller fhoU be uaam•d dtltv111td onl>' l'ffltl\ rtoolved by Srllt1, LlitlnQ Ag1111!, ortha lleenHG Ql/IU •l·U1""9 Agont. 231 
N•ll<ts ID 11uy1r mutt~ 1lgn•<I 1'll lit !tHt 0111 S•Uor JO<I rnu•I b• d1llv1r1d ta Bl!Ytt .and 8t1lng ~"""'·A notl•• IO llurot 11118 IHI dHm'd 232 
doUvolfd anlr wh•n roo:tlvcd by su~or. 8alflllJ lfce~•1t, or lh9 ttcvn•ed ofllr:1 of Sllllnii, Llcal'Mtt, Saning Uc~nna, LlftlllG /.gtnl 111111 11\tlr 2~3 
B1our1 h1111 no rHill to adw!&aol 1101lp1 ala naUoe bllf011d1llh'1 pl>onlnp tht p•~Yot<:Jualnw a Cllpyol llta Mllce 10111 arllvued IO 23i 
th• p&11f11dd':'!_O~ • Itri uv•r 1no S~or ntv•t klOP Sal/no Licon nu and UsUnq ~1n1 aclvlnd ol lhtlrwh•t•&boltll IO roctlvo 2~ 
PfOlllpl ~ollRCll~ Ip ~i.:.. l31l 
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(CONTINUED) 

0 Copyifght t999 
OomrMtclal Brohlt Msot;fatton 

All Rfgllls RtieJVod 

•. Complol• Agr1tmrpt, Tlle "9raeman1 llll~ any addlltldl llild al<hillH• 10 H &!alt fie tnU1• undomanolng of euyar and Saller ltfll'Tdlno !M 244 
oala ol lltt 111J1Tr11H. Tn.re ar<1 no V(l!'ilal or wdttan Jgu:e111~1ta V!hl•h modify or Olfeol th•.A8N•m1n1. 24$ 

Ir. Co1111lttp1rt 8lgnatuivt. The AQ1aom1~l PIPY be •IOnod krcoullltrpllf. tad! •lgn$d co~nltr!)Gll •htll b• daamoO an ortgltul. 100 '" ~1111· 240 
tarpJtt• toa•iher theQ .ionslllulo one and U11 ~· avreamanL . "l!47 

<:. f•~•lmllt ""d li·niaR Tnm1ml•,lon. fli:41m11 trlWll\kslon of wt/ •lgnod O(fllfn•l 409Jmtnl, rnd "kanamlselOn or •nr sfin•d lo~rnlla 24S 
balltmltllon. ~all ba Iha Ja~ a1 Cfellvfll}' of an orlfln•I, /\t lb&'•'' of vlll1er pai!y, QI tile Clo•fnu AllOnl, Iha part!91 w/Q ~nfilm ler;ollllllt 2~9 
ll11111mbt1d algnallll&a bf ~lgnl!lg ao odgkillf doo\llll•nt ~·m•ll lronlJlll•rlon of PllY dncumanl ornollct aball llDI bu orioCllvo pnleH VI• p'11Ju 250 

. to lho ~r••monl ~llfWl5a JQfGG In wrllinQ, • · 251 

u. AGEJ'(cY DISCl.OSVRli AC lh• 1lgnln~ ol 1'11• AgrHmanr. :oz 
Sali!no IJ~n••a 263 

(ln1911 llll!IOS of u_, llftd Ult Company nlllll• .. Keensed) 25( 

r~PI•••nl•d---------..,,--~-.,---'s"'e~l"'e"'ol'"'o~n=-·e"'":---------~----
lftisart lh1lle11 Buyor, both StUar alld Buy1r ot 1'1fllher ssa11t nor lluyor} 

••dlb•Ll&Ung Agont·-------...--.,.--__,_,.,.__..,...,..-______ :_. ________ _ 
(lntart nlMll••. ol Lk:ann• end lh• Cornpllll'/ Almt " llce'"od) 

r1prG1•nled. _________ =~--=.--S=eli,::c~cl!..:0::;11~c!!: __ ~--=---,.---------
(11>1•rt born.ts of t.i"'11HO enll Ult Compa~ "'"''a• Dcon.wd) 

II S.UIPQ UceMoB snd Lllllilo A;tnt 'r" dlllutml nlatpar~ons alllllaled Wfl!J Iha sahlo llrok•f, U>'n seuar •ml BUftr CQlltJnn llt•fr 11<1nJenl I~ Z~ I 
B!Oter •CllllO H • ou11 agenL II StUinll Uccn•te and ~ AQenl art lho sa1111 pertl>ll tapr61ondn~ bolh parUu, 11>111 Seirer alld BU)Ot -Ihm 2s2 
1halr conalllll to lli11 p&110n lllUI h!IJll•t llroktl •cllno N dull ag1nll.1f s~ l.k:en111t, L11Ung Auenl, *I llt•tr Broktt 1111 dual llQIRIJ Jheri 8alltr 2G3 
and Bvyar11G111tnl lo Splltng UctAS"• Uallna AQ.nt'atld Utoll Bloll11 btfntl r.Q111P11111tld bnlld"" a P8~• or!M ~rahaM prtc. ot Ill 264 · 
olltnw!H dlKloHd D!I an aU.ohaO lllldondl>m. In •d~fllon. $•Jiit and Buy• bs~J conunl lo llsdng Blok•I or &ollln; llrok•r rocslvfllg 28~ 
eomplll!WUOll from rnott lh!ln one paltj'. 1111yu Jnd Sellar OD1111lm recelP.I ol /Ila pamplifol tnliU1d 'T/It Cm Of R1t! Ell•I• Ag1ncy." 205 . . 

%4. ASSIGNMENT. llll~•r O m•J 0 mtY !101 (mar liol, II nol •ompl1t611} ntlRn 1111• Agrol!\Onl. or Bvyo(• 1lghll nar.unaar, wlllloul 8&1t~I pdQI 267 
'llllllan ~onaenl, ~nteu priivtdtod <ilh•<WIH In 1111• AoresmlUll. 2n 

2~. DEfAUL'f Al'1)AlT0Rllf!Y'Q l'Eli i:n \Ila ll'l•ntBQyecfalll, ~ourleaal •~•.I~ cOmplalo Ill• pvr<lt•ae of Ille b111lnnr, lh•n {chic~ on•): 26\l 
O llra! pol11on of lllv 1111111•1money11'111.n c1ot11101 ~xt••d nva p~I (G%J Of Ill• ~u~u& prl .. 1beff ~s kopl by Sdi:t n llqll!dl\ed damegn z1u 

lSUIJJt<=I IQ 8eh1'1 o~ngaUOo ID poy cortaln coll& or a C<k11m1Plcn, tr any) a& Ill• ol• 1nd ••oll.lllve ,..mady avaflalll• lo Stlltt lor •udt 171 
fa/!Ute; Of • 272 

.::::J Sellltr may, •I lit oplfan, {a) keep Iha e&tl!HI rPOn•y a• ftquldllud d'm•g .. (ful>)••l 1• $111ota obP91tlon lo pay c•rt~o coall °' a ~m1111.. 273 
tlon, Irony! •~Ilia sol• aod 11Mlu1l~a remedy avalfalllt 10 StHor fOf Wdl lllfUnt, {b) brtllO &111! 1~1lnlil llUY.•t for s.Jl•l'1 acfual dM11ga1. (c) · 174 
brln11IUllto1pecllkalf1 tnfon:t lhlJ Aurumonl en~ IDCOVI{ eny 1~111 d•ma9H, or {di pur•ua VllY olh&r rlDhl• or ivmedlu 1v1U1bla DI 270 
law or null)'. • , 278 

11 BU)'Gf or $1W11 ti•ll!UIH $Ult ~onoem!no' 11111 Au1e~me11t, Ill• prevaNnR party Is on1mea 10 rea$on•b!O 1U011111ya• IMS •nd axpenos. f~ Ill~ 277 . 
ov•BI of flfal, t11i 1mounl or ihe al(otn•r•' tees ah•ll bt f!~od by lhR COll!I- Th• venue of aey •ult 1b1U be Ula CCVIII\' In whlcll lhe ~ullnW! !1 . z7a 
1ac111ed •• ldonRlled Jn Iha fl<'l flllll!glaph ol pegt t of lhlt Aoisemen~ •nd lhl1 AgreamMI •ht!J btt gav11n11d by lhe bowa of U11111a1t. 278 

2&, ACCl!PTAUCEI COllllTE!ROffERS Stll•rhu unlD QIWn!QM or LllllOSS •OO<lOI wlll\dl'&Wft lt! not HO 
Rnad In lh• lhfrd bllolnu• d•1 follllW!ng lh• ra,t llll)lll 5!gtiarut• d&te below) lo DeQOPI llll$ ollor. If Ilda ofrer It 110! Pm•IY '""'ptad.1t •n11J 1ol>"" 281 
and Ill~ ••rn•ll man1y lh•U be .. rund•~ lo Buf•r.11 ohh•r P•ifi m1kna Mvracoun1111lf!n, !hi> Olllar pally 111•11 h••• unlll 5:00 p.m. on Iha 2'2 

blfl'ln•n daY GI nol DP•d 111. lh• aoCOltd IAA!n4t• ~I foll6w!ng ti. rtceclPI 10 occapt lh• coun111ollvr. 41t1lfu 40onar Jal 
w_l_lhd_ra_w_n-. -.ll-.lll_•_CJ!_U_nt-ofll-=lf6(· 11 nDI lllnvb' •-P"'~ ., Qo•nl>rt<l. lhl• "'G(011m1ot 1h•n lopn 1nd lh• ••meal monb1 •~•" lie r.fundod 1o lh• 2M 
eu1er. No aooeplanca, olf!aor OllllWolfer llW' Ill• Buyu r. eff1eUva unJij t *1lrn"4 oopV ii recelnd bV lh• !001/PT, Ll1Un11 Aten1 or 111• litonOd u~ 
oflloa of !ht Lfslfno Agent, ar;co~~ QHtt or counl•llill•r lrotn·lh• S.ll1r!s eff~ctl•• unl/J • Jtgnad copy k rOC41v~o by rhl llll)'er, Stif"I! 2ea 

Llcenite or Ule~!Gen•eO o~ o ih~ . na Lfgan'"•·. . 211 
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NAZARY IVANCHUK 

IN '!HE SUPERIOR CODRI' OF 'l'Y! STATB OF ffASHWG'l'O?I 

lU Alm FOR THB <COUllTr Oll KING 

.DAV.lD lf. BRONN, 11rc: •• a ,,a.shington 

Corporation, d/b/a Fax Pl'll!lbing !ir 

Heating, 

Plaint!([, 

ACT »0"111 PLUMlllWG, LJ.C!., a Washingtcn 

L11dtl!!d Liability CorpQl"•tiai1, d/b/a Gary 

Fo:x Plwabing: and Haat!ng, 

Def111ndant111. 

) Case Jlo. 

} 0,·2-114"-' 

> J:l:l'I' 

> 

----------------------

Reported \:Jy; 

Ki• S:1::heuerun 

CCR l'fo, 2S17 

DBPOSITI"OR OF N•ZAJr.! tVAHClfUX. 

February 15, 2011 

s.at.tl•, Waablngt:cn 
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February 15, 2011 

EXAMINATION INDEX 

EXAMINATION BY: 

MR. LOWE 
MS. McKILLOP 
MR.LOWE 
MS. McKILLOP 

EXHIBIT INDEX 

PAGE NO. 

4 
62 

73 
.83 

EXHIBIT NO. DESCRIPTloN PAGE NO. 

Defendant's Responses and Objections to 9 
Plaintiffs First Set of Interrogatories to 
De!endant 

2 TypawrtUen Purchase and Sales Agreement 

3 Purchase and Sales Agreement with Handwritten 31 
Letter 

4 Purchase and Sales Agreement 38 
5 BUI ofSale 51 

WITNESS INSTRUCTED NOT TO ANSWER 
(None) 

INFORMATION REQUESTED 
{None) 

Job lfo, 20,s21 2 5 ·-··-------------------·-·---------------·-- ·--·~··-... --·-------------.. -·---------·-··--
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APPEARANCES 

For the Plaintiff: 

DAVID A. LOWE 
BLACK LOWE & GRAHAM, PLLC. 
701 Fifth Avenue, Suite 4800 
Seattle, Washington 98104 
(206) 381-3303 
lowe@blacklaw.com 

Also present Richard Alaniz 

For the Defendant: 

EILEEN I. McKILLOP 
OLES MORRISON 
701 Pike Street, Suite 1700 
Seattle, Washington 98101 
(206) 467-7462 
mckillop@oles.com 
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-1 

3 

s 
6 

7 

10 

11 

12 

13 

14 

15 

16 

17 

BE IT REMEMBERED that on Tuesday, February 15, 

2011, at 701 Afth Avenue, SUlle 4800, Seatlle, Washington, 

st 9:00 a.m., before Kim Soheuennan. Notary P.,blic in and for 

the State of Washlnglon, appeared NAZARY tvANCHUK, the 

witness herein; 

WHEREUPON, the following proceedings were 

had, to wit: 

<<<<<< >>>:>->> 

NAZJ«f IVANCHUK, having been fir.;! duty sworn 

by the Notary, deposed am! 

testified as follows: 

EXAMINATION 

BY MR.LOWE: 

Q. Would you pleaso stale your full name for the recbrd. 

A. Nazary lvanchuk, N-a-z-a-r-y, l-v-a-n-c-h-U·k. 

1& Q. Ive you US citizS11? 

19 A. Yes. 

20 Q. Have you been deposed previously? We're in a deposition now. 

21 Have you previously had your teslirnony taken by a court 

22 reporter? 

23 A. For what? 

24 Q. For a case? 

25 A. For !his? 
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l 

2 

3 

4 

5 

6 

7 

8 
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lO 

11 

ll 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

Is responsible for different activities at the company, and 

for marketing, it Indicated that Nazary lvanchtlk, that's you; 

right? 

A. Uh-huh. 

a. And/or Karl Anderson-Bernlh andfor Gary Fox was responsible 

for marketing. 

So Is II accurate to say that you've been responsible 

for marketing since when, 20DB? 

A. Well, what do you mean by •responsible"? 

29 

l a. Wh\> does? 

2 A. Igor. 

3 a. Have you ever signed any a!J8amenls on behalf of lh• company? 

4 A. No. 

s a. Have you ever signed Igor's name on arry agreements? 

6 A. No. 

7 (Exhibit No. 3 marked 

8 for idanlillcation.) 

g BY MR. LOWE: 

a. That's what I'm asking: What have you done with respecl to lO Q. What you have In front of you Is Exhlbft 3. Would you please 

m8rketlng? ·------- -~-----~-~~Id th'!t~~Rl!.n!, ___________________________ _ 

A. WeD, evaiythfng Uke all the marketing lhal's aver been used 

witll Gary Fox, It just went over to Igor lvanchuk. I mean, 

there's never, lilrs -·all 1he accounls are al the same. 

There was never any changes that needed done. All the 

advertising that ever was going on II conUnued to Igor 

lvanchuk. 

Q. So what have you done In terms of marketing for Acl Now 

P!Umblng7 

A. Most of trs all been the same, but, I mean, all phone books, 

Internet, we use all the same web sites, we - phone books. 

Like banners, mail-outs. SIUlf like that. 

a. II also lists yo~ as rmpwtedgeable about - orresJlOOSlble 

for adverllslng and promoUon. · 

Whal type of adverllsing and promotion does Act. Now do? 

A. Well, isn't that the sallie question as the olher one? 

Q. I do11't know. Market and advertising, do you consider those 

the same Uilng? 

A. WeU, marl<etlng and advertising on the olher one was 

markeUng and advertising; right? 

Q. Marketing, advertising, and promotion. See where tt Usts 

!hose separately? 

A. I don't know. I do al the advertising. I don't know. I 

don't know what lhars asking. 

a. !t also lists you as - under bookkeeping and accounUng. 

So what do yQ\I do for bookkeeping and accounting for 

Act Now? 

A Well, I help him. I help Igor do all the, like, truces, and I 

help him, like, the sales lax stuff, I help him with aU that 

stuff; going over all the things that come in the maU, all 

the advertising, Dke everything. I help -· I translate for 

him and help him baslcally Ilka bookkeeping. 

Q. Do you have the authority to enter agreements on ·- for Act 

Now Plumbing? 

MS. McKILLOP: Object lo form. La~k of 

foundation. 

A. Well, I don't think so. 

Q. For example, if you want lo place an ad in the Yellow Pages 

for Act Now PlumbilllJ. can you sign that for the company? 

A. No. 

30 

12 A. (Wlnass Is nMe\vJng the exhibit.) 

l3 Q. Oo you recognize that document? 

H A. Yes. 

lS MS. McKILLOP: And )'OU're saying alt 1he 

lG document. 

17 THE WITNESS: Not Iha front page, bu! 

1s this ··all these, yes. 

l.9 BY MR. LOWE: 

20 a, And whet Is lhal document? 

21 A. Ifs a pu<ehase and sales agreemanL 

22 Q. ls !his Ille docume11tyou lndicalell was signed In OcfQber of 

23 2008? 

24 A. Yes. 

25 a. Do you know who p18pared 1his document? lnolherwords, who 

l brol!Qhl It to have Gary Fox and your fa1her sign? Where did 

2 It come from? 

3 A. Well, when they were negotiating, he asked me tO b<fng rlke a 

4 purchase and sales, so I prlnled one ontlne and brought 11 to 

5 him. 

6 MS. McKJLLOP: Who Is he? 

7 THE WITNESS: Huh? 

8 MS. McKILLOP: Who Is he? 

9 TliE WITNESS: Gary Fox. 

10 BY MR.LOWE: 

1l Q. So you're lhe one who brought this agreement lo Gary Fox and 

l2 tgor-lvanchuk? 

l3 A. Yes. 

l4 Q. Do you recognize the handwriting? Some of it is a form, bul 

15 !hare's also handwritten terms, and part of U names and 

16 amounts and things. 

17 Do you mcognlze that handwriting? Is that your 

18 handwriting? 

19 A. Yes. Well, I wrote all this, except the 'Pendlng Martin 

20 fox." 

21 a. Who wrote that? 

22 A. And_ this one, 

23 Gary Fox. 

24 MR.LOWE: Don1 point things out lo your 

25 wllness. I'll direct him n I need lo. 

31 
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1 BY MR.LOWE: 1 each of Iha pages of this agreement? 

2 Q. So you - On the page 1, you wrote e\ierything except for 2 A. When they were signing this one? Um, yeah, I belfeve he 

3 under paragraph 2, "Pending Martin Fox," and then down above 3 signed If aQ there at the same Ume. 

4 the Gary Fox signature: Is Iha! correct? 4 Q. bo you recall If you wrole In tha dates next to each 

5 A. WeD, ! mean none of Ille signatures, but, I mean, where It 5 signature on each of these bottom of lhese pages, or Is that 

6 says, "Maritn Fox,' I didn't write that In !here. II says, 6 something thal your father did? 

7 "Paneling Martin Fox.• 7 MS. McKILLOP: Are you talking about just 

B . Q. And up in paragraph 1, 11 says the purchase price is $15,000. B his falhefs slgnatul8? 

9 And you wrote that In; right? 9 MR. LOWE: Yeah. That's what it shows 

10 A. That's what lhey told ma lo write in. 10 there. 

11 Q. And you checked the box that says, "All cash al closing," 11 MS. McKILLOP: Yeah. But there's also 

12 right undemeath'lt? 12 Gery Fox wilh the dale. 

13 A. Well, because he gave him cash on Iha! date. 13 MR. LOWE: Nol on pages 2 ·-

14 Q. Do you know if he gave him $15,00() cash? 14 MS. McKILLOP: Be clear then. He's 

15 A. I don't know. 15 asking Just on 1he other pages, not the nrstpage. 

16 Q. Under paragraph 2, ii says, "Pending Martin Fox.• You said 16 MR. LOWE: Ha's not on lhe first page, 

17 you didn1wrtte1~1. 17 Counsel. 

18 Did you obsen1& Gary Fox wrile that? 18 Yeah. Look al page 2 --

u n. ..,ary Fox Wll>le Illa!. 19 MS. McKIUOP: Counsel, Josi-you know, 

20 Q. Down at Ille bottom, uncler "Buyer," Is that your falhefs 20 I'm llying to make sure he understands Iha question. 

21 signature? 21 THE WITNESS: So on !his one? 

22 A. Well, l don't remember if l wrote this ona or lh!s one, but I 22 BY MR.LOWE; 

n mean, I never - l don't think l wrote none of these, but -- 23 Q. Yeah.. Look at page 2. 

24 maybe he tole! me lo write ii, but I don1 18member Wfirlrig 24 A. Thlsona? 

25 these. 25 Q_ Thafs page 1. Page 2, do you see in the upper right-hand -

34 36 

1 Q. Do you recognize lhal -- where ii says "Pending Martin Fox,• 1 or upper left-hand corner, see where it gives you a page 2 

2 do you recognize that as your p11rit1119? 2 of6or3of6? 

3 A. Yeah. It kind of looks Ilka rnywrtttng. 3 A. Yes. 

4 0. Bui your recollection Is that Gary Fox asked you to write 4 Q. So, if you look on page 2 of 6, please. Did you find that? 

5 that In? 5 A. The first one? 

6 A. Well, whatever they told me, lhal's what I wrote In. 6 Q. Does it say 'page 2 of 6"? 

7 a. And, then, at Iha bottom, you recognize that as your father 7 A. Yeah. 

B Igor lvanchuk's slgnrtture Where ft says "Buyer"? B Q. Greal Do you see the signature on the bottom lefl? · 

9 A. No -- well, I mean. I guess. I don't know. 9 A. Uh-huh. 

10 Q. Did you observe -watch him sign it at the lime? 10 Q, I think you said you believe that was your falher's 

11 A. Yes. He signed ii. 11 signature? 

1• a. And the date light Ulere, is that your handwfiting on the u A. Yeah. 

13 dale? Do you see how there's a dash and the seven and so 13 Q, And do you recall -- do you recognize whether that's your 

14 forth, or do YoU know If Mr. -· Ivan ·- Igor, your father, 14 handwriting on the dale? 

15 wrote In lhal dale? 15 A. It might be. I mean, I don't remember. I mean, I wrote In, 

16 A I think I did probably. 16 like, what they told me to write. I wrote In. 

17 Q. And did you observe Gary Fox sign next to where ii says 17 Q, And, If you go lo Iha next page, please, page 3 Of 6. 

18 "Seller" and write !hat "Pending authorization Martin Fox" la Do you recognize that as your fathefs signature on the 

19 above? 19 bottom? 

20 A. Yeah. He wrote that. 20 A. Uh-huh. 

21 Q. If you tum to the next page, please. 21 Q. And page 4 of 6, is that your father's signature on the 

22 Do you recognize at th11 bottom l11ft by "Buyer," is that 22 bottom? 

23 your fathefs signature? 23 A. Uh-huh. 

24 A. 1 - yeah, I guess so. 24 Q. Page 5 of 6, II looks like the signature block is chopped 

25 Q. Do you recall at the Uma your father signing Iha bottom of 25 off. 
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1 Is that Whal it appears lo yau? l reviewed, Exhibit 3? 

2 A. Whereat? 2 A. Whal do you mean by "lhe same.• 

3 Q. On the bottom. H looks like. 3 Q. In oilier words, Exhibit 3, it has $15,000; right? 

4 And then on the last page, page 6 of 6, does that 4 A. Yes. 

5 appesr to be your falhel's slgnalure on !he buyer Une? 5 Q. It looks Ike that-would you -it's yourwrtling, you 

0 A. Yeah. It looks like. 6 fell me, but It looks like on Eic111blt 3 -- If you have them 

7 Q, Go back to page 2 o! 6 again, please. Now, on pages 2 of 6 7 side by side, It says, "The undersigned buyer Igor 

8 and thmugh pages 5 or 6 on the soller lln<J, do you see any B lvan~huk, •you said that was your handwriting. That looks 

9 slgnaltBe of Gary Fox? 9 Ilka the - loaks ldentic:al to on~ were It says 

10 A. Just the first page. 10 "Igor lvanchuk. • 

11 Q. Do you recall at the lime lhat -·was ft GarY Fox or your 11 Would you agree with that? 

12 father or both that told you lo write In the amount of 12 A. Yes. 

13 $15,000? 13 Q. SJ> on Exhibit 3 it said "$15,000." 

14 MS. McKILLOP: Object to form. 14 Did you Write in a ·1• 10 make ii $115,000? 

15 A. Um, what lhey told me to wrtte In? 15 A. Yes. 

16 Q. Yeah. The amount. rm wondering who told you lhe amount, or 16 Q. And when aid you do Iha!? 
--~ .. 

I 17 did they both fell - 17 A. Well, alter they- he said he wrote "pending,• lhen they 

18 A. Yeah. They fold me lo. lB were negotiating again. And then '!'ey came up wllh this one. 

19 Q. Okay. They both told you. 19 MS. McKILLOP: Which is this one, you 

:!.O A. Yeah. 20 were pointing to Exhibit No. 4? 

21 Q. Both your father and -- ft was your understanding that bolh 21 THE WITNESS: Four. 

22 your father and Gary Fox agreed lo add In the $15,000 as the 22 BY MR.LOWE: 

23 amount? 23 Q. So help me with the timing of this. So Oclober27lh, 

24 A. I don't remember. I lll<lan, they lust told me to write. 24 Exhibit 3 gets filled out by you and signed, as we've gone 

25 Thars all I did. AD the negollatlons I was not part or 25 through. 
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1 that. 1 When did they, Igor lvanchuk or Gary Fox, ask you to 

2 Q. As you sit here today, do you recallwrlUng In the $15,~00 2 change Iha amounl to 115,000? 

3 amount when they lold you? 3 A. Well, Igor said lhal they -- he said he wants 115, so I wrote 

4 A.. Yeah. 4 up 115. 

s (Exhibit No. 4. marked 5 Q. Do you remember when that was? 
I 

6 for ldenUllcatlcn.) 6 A. No, I do not. It was after this one'. Mer lhey signed this 

7 BY MR.LOWE: 7 one. 

8 Q. Handing you whel's besn marked"" Exhibit 4, Mr. lvanchuk, do 8 Q. After they signed Exhibit 3? 

9 you recognize that document? g A. Yes. 

10 A. Yes. 10 a. Haw long after? A few days, a few weeks, a few months? 

1l Q. What is II? 11 A. A few days. 

n -A. Jrs a Purchase and Sales Agreement. 12 a. And where wera you ·al vman you change II from 15,000 to 

13 0. Whars that? 13 115,000? 

14 A. Purohase and Sales Agreement 1.4 A. Did tt al his house In front of him. 

15 Q. Is Iha! dllferent from~ that we just reviewed? 15 Q, You dld--you changed Rfrom 15,000to115,000atwhose 

16 MS, M<:KILLOP: Object la form as lo 1G house? 

17 "different." 1? A. Well, Igor-when we came down, we had !his one I brought to 

18 A. Well, t mean a little bit, but ... lB him, and he said -when I came to his house. 

19 Q. Whal's different about It? 19 Q. You're taBdng about Exhibit 4 now; right? 

20 A. The pd~ Is different. 20 A. Yeah. We came to his house with Igor with these papers. 

. 21 Q. You're rtght. The price on this document says "$115,000." 21 Q, So, again, I'm trying to work through this. So you met --

22 Did you recall writing In $115,000 to the Purchasa and 22 the lhree of you met al Gary Fox's house on November --

23 Sales Agreement? 23 sorry, OclO~er 27th, 2008, you filled In what they told you 

24 A. Yes. 24 to of~. and they signed il -

25 Q. And was that the same or a different document than we just 25 A. Thlsone? 
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1 a. Right. Righi. 

2 And then a different day later -

3 A. Yes. 

• a. - you went back to Gaiy Fox's house? 

5 A. Yeah, because they were negolfatlng. 

6 a. And who was there al this other meeting? 

7 A. Justus. 

8 a. The same three people? 

9 A. Yes. 

10 a. And you don't remember speclllcaly what date that was? 

11 A. No. 
12 a. And you lllink it was a few days •. Could n have been a few 

13 weeks? 

14 A. Maybe a - I mean, I llllnk It was a couple days, bU! maybe II 

15 was a few weeks. 

16 Q. So October 27th, that's near Halloween, maybe you remembar, 

17 and ThanksgMng and Christmas. So did you go back before 

18 Thanksgiving? 

19 A. Oh, yeah. For sure. 

20 Q •. 11was before Thanksgiving? 

21 A. Oh, yeah. 

22 a. And at !he Ume thal you went back, did you take~ 

23 and make changes to make tt look Uke Exhibit 47 

24 A. Whal do you mean? I never did any changes. I just -

25 whatever they told me to write, yes. 
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1 a. But you started with Exhibit 3, and if you notice on 

2 ~·.it says "$15,000" --

3 A. Yes. 

4 a. --and than you changed it by adding a •1• 10 make It 

5 $115,000: is !hat right? 

6 A. Well, yeah. Well, thars what they wanted to agree on the 

7 prtce. 

B Q. Thafs fine. But you -· bul you did that; right? 

9 A. Yes. 
10 a. And, then, do you see on the next line where It says - if 

11 you you're looking at Exhibit 4, on the next line, JI says, 

12 "Dollars,' and then In parentheses -·brackets it says 

13 "115,000.' If you notice, that wasn't presenlln Exhibit3. 

. 14 Did Yl?u wrile that in, in Exhibit 4? 

15 A. If I wrote this one? I wrote everything here. 

16 a. So eveiything that's different between Exhibit - not talking 

17 about signatures, bu! everything that was different from 

18 Exhibit 3 to Exhibit 4? 

19 A. Whatever they told me to write, that's what I wrote. 

20 a. All right. Well - and that's what I would like to probe you 

21 on, then. 

22 So on Exhibit 3, it doesn't have a dais in Iha upper 

23 left-hand comer. 

24 Do you see that right there, there isi11 a dale? 

25 A. Yeah.· 
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l a. There Is date on Exhibit 4 In the upper left-hand comer or 

2 page 1. 

3 Did you ~le that In? 

4 A. Yes. 

5 Q. And there wasni an addres11 for the company on Exhibit 3 in 

6 the ftrst secUon, but there Is an address, 511 North Central 

1 Kent, Washington. 

B Did you wrile that in on Exhibit 4? 

9 A. Yes. 

lD Q. Down below lhat In parenthesis - brackets, on Exhibit 3, It 

11 doesnt have anything. On Exhlbll 4, it has '$115,000.' 

12 You wrote that In? 

13 A. Yes. 

14 Q. If you go down under paragraph 1 of Exhibit 3, under 'Other," 

15 there's a blank tine on Exhibit 3, but under paragraph 1 

16 under "Othel" on Exhibit 4, It says "Purchasing Gary Fox 

17 Plumbing." 

18 You wrote thal In? 

19 A. Yes. 

2D Q. Under paragraph 2, under "Other," on Exhibit 3, Ifs blank. 

21 On~. It says "Including aU vendors,' comma, "name 

22 of company,n comma. "dlenls: comma, "reports," comma. 

23 'phones," comma, "employees.• And you wrote Iha! In? 

24 A. Yea. 

25 Q. And likewise, on paragraph ~ of Exhibit 3, It doesn't specify 
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l lhe amount for equipment or supplies, but it does specify on 

2 Exhibll 4; right? 

3 A. Yes.· 

4 a. And you wrote that in? 

s A. Well, they agreed the $15,000. 

6 Q. So they agreed to 15,000, broken down 10,000 equ!pmen\ and 

7 S.000 supples. 

8 Whal was !he other $100,000 to make up the 115? What 

9 wa~that? 

10 A. I don't know. That was balween !hem. 

11 Q. Ooyou know lf Jgorpald$115,000 lo Gary Fox? 

12 A. l don't know. l never was involved in any of lhe money 

13 procedures. 

14 Q. Bui you were involved In bookkeeping, I think ii said, in 

15 that dedaralion. 

16 Was lhls before you go! involved with thal or? 

17 A. Wei, I mean, I was helping. I moan, I was not - ike ·- I 

18 mean, what he has -- his bank accoun~ I don't know what he 

19 has In his bank account. 

20 Q. Okay. II you turn lo page 2 of Exhibit 4, down in 

21 paragraph 7, there's a box checked, and in paragraph 8 the 

-22 number 5 has been added. 

23 Did you wdte lhal In? 

Z4 A. I doni remember lhat. 

25 Q. Did you obselV& anyone else. wrile in any information on 
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l Exhibit 4 other than you? 1 A. Well, I remember him signing this one, but this one doesn't 

2 A. lftwhat? 2 have anything. I don'I know. 

3 Q. At the lime of l~at second meeffng you're saying, J want to 3 MS. Mcl<ILLOP: When you refer to "this 

4 know If-- other than you, if you observed anyone else fill 4 one," you have to refer to !he exhibit? 

5 in any parts of this document? 5 THE WITNESS: Exhibit 3. 

G A. I don't know, but ha was faxing back and forth with, whafs G A. I can remember him signing everything. 

7 his name, Martin Fox. 7 Q. Well, but Exhibit 3 obviously doesni have his signature, 

8 Q. Oh, Martin Fox. B Exhibit 4 does. So at some point, it's your testimony 

g And who do you know Martin Fox to be? g that - did you, In fact, obselVa Gary Fox sign -

10 A, 'His brother or something. 10 A. Well, t saw him sign all lhe pages. I remember we were going 

11 Q, GaryFox? l.1 llvough aR of them. 

12 A. Yes. 12 Q. And was this -- Is II your testimony lhal that occurred on 

13 a. 'oo you understand that he's an attcrney? 13. Oc;tober 271h, that first night that you met, or did It occur 

14 A. I know now. 14 taler? 

15 Q. Al the time did you know Martin Fox was an attorney? 15 A. No. I think U was lhe lirst night that he signed 

16 A. Well, he said - yeah. He sald he had to review ii with his 16 everything, because he said he had lo fax It to - the 

17 a!lorney. 17 Exhlbll 3'he had to fax ii lo his attorney. 

lB Q. Af. this second meeting where you said that you filled in this 18 a. Martin? 

19 Information with your - 1.9 A. Yeah, his allomey. 

20 A. Well, t doni know lfU's second. I mean, Ibey met multiple 20 Q. So It's your 1!"'6mony, then, Mr. lvanchuk, that on· the first .. 
21 times, not just once. 21 night you ~et. which was this October 27th, 2008, lhal you 

22 Q. lllperson? 22 observed Gary Fox sign aR the pages of the documents; is 

23 A. Yeah. 23 thatrighl? 

24 a. And you were there al these multiple limes? 24 A. Uh-huh. 

25 A. Not always, no. 25 Q. Sony. Is that audible "Yes"? 
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1 Q. But there was at least ooe time after the first -- . 1 A. Yes. 

2 A They met like almost every night. 2 a. And at !hat ume that nrst niQhl, it's your 1es1imony that 

3 Q. So I would ll~e to talk about the time they met when you 3 you filled in $115,000 amount? 

4 filled in this documenl 4 MS. McKILLOP: Objection. Mlsstales his 

5 A. Okay. 5 testimony. 

6 Q. Okay? At !hat time, did anyooe other than you Oii in 6 A. No, nol lhe first night. 

1 ~? 7 a. Again, rm tiylng to be clear. So \he llrst night, 

8 A. Well, I don~ know. 8 October 27th, 2008, ii had $15,000 on ii. but you observed 

9 Q. Again, not talking about signatures, but ... 9 Gary Fox sign au Ille pages? 

10 A. I mean, just all the stuff.that they told me to write, !hat's 10 A. Oh, yeah. 

11 what t wrote, what they were talking about. 11 Q. And then someUtna later -· 

12 • Q. Okay. And did you obseive -·look at page 2 for example. 12 A. Well; maybe he signed after, I doni know. I just remember 

. 13 A. Page 2, okay. 13 he signed everylhfllg, and lhen he's, Uke, okay, 15,000. And 

14 Q. Page 2 of 6 on Exhibit 4. 14 ·he had lo fax H lo his attorney. 

15 Did you observe Gary Fox sign the selle~s dne al !he 15 Q. Okay. As best you can recan, I'm trying lo understand Iha 

16 bollom lhat night? 16 sequence of events rlghl here. We have !his document 

17 A. Well, he signed everything. I don~ know why this one - I 11 Exhlbll 3 where ii says "$15,ooo: and a_lol of lhese lerms 

18 remember him signing eYerylhing. This. one doesni have it. 18 are ml<lslng and It only has Gary Fox's lead slgnalure on lhe 

19 Q. Sowhen- 19 first page, not on the others. 

20 MS. McKILLOP: When you reler to this 20 Then we have Exhibit 4 where more lnformatbn Is added 

21 one, let the· record rellect he's referrl~g lo Exhibit No. 3. 21 in and the amounl has changed lo 115 and Gary Fox's S!°'gnalure 

22 THE WITNESS: Exhibit 3? 22 allegedly appears on the others. t wanl to understand as 

23 MS. McKILLOP; Yeah. 23 best.you remember when those happened. 

24 BY. MR. LOWE: 24 Part of !he reason I ask ts because on~ Gary 

25 Q. Sa when did you observe G81)' Fox sign page 2? ;15 Fox's signature, the dale by lhal, his lead signature also 
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1 shows October 27th, 2008. 1 Does that look like your handwriUng In paragraph 27, 

2 A. Well, even on !his one ha told me to write October 27th, on 2 the zero percent NA? 

3 ~· 3 A. Oh. Yes. 

4 Q And II wasn't October 27th? 4 Q. Do you recall wrlUng that In? 

5 A. No. 5 A. Yes. 

6 Q. It was sometime later? 5 Q. And then down below, !here are several things that were added 

7 A. Yes. 7 in Exhibit 4 that were not in Exhibit 3. Gary Fox Plumblng 

a Q Oh, I see. And so you really don't know when you claim Gary 8 is the buyer, some dates and phone numbers? 

9 Fox signed pages 2 lhrough 67 9 A Yeah. I remember lhal 

10 MS. McKllLOP: Objection. Misstates his 10 a.· Do you remember adding that In? 

11 tesUmony. 11 A. Uh-huh. 

12 A. Well, lhey--1 mean they kept on signing back and forth, I 12 Q, Is that a "Yes"? 

13 mean. I don't know. I remember - I remember he just signed 13 A Yes. 

14 everything, bul, I mean, maybe he missed a page, I don't 14 (Exlllbll No. 5 marked 

15 know. But I remember him signing •VOl'Jlhlng. 15 !or idenUficatiorJ.) 

16 Q. And you say that you observed him sign everything at Gary 16 BY MR.LOWE: 

17 Fox's hO\Jse? 17 Q, Handing you lhe next document that's been marked as 

18 A. Gary Fox's house. 18 Exhibit 5, do YOll recognize lhal document? 

19 Q. And it was sometime either on October 27th or some number of 19 A. Yes. 

20 days after that? 20 Q, Wtiat is it? 

21 A. Yes. 21 A. ll's a Bm of Sale. 

22 Q, Was It before or after Gaoy Fox faxed the-· this document to 22 Q. When did you first see that documenl? 

23 his attorney, if you koow? u A. When lhey brought the purchase and sales --

24 A. Well, I didn't know If ha fax It or no~ I'm no! sure. 24 MS. McKILLOP: Did you point to 

25 Q. llhought you had menUoned lhat, So - 25 Exhibit 4? ---
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1 A. wen, yeah. He said he was goln" lo fax I~ but I don1 1 THE WITNESS: Yes. 

2 know. He never like-· I don't know What happened after 2 A. Exhibit 4 when I brooghl it -- when I brought the purchase 

3 that. 3 and sales to them. 

4 Q. If you tum to page 3 of 6? 4 Q. So that was the first meeHng, lhal October 27111, 20087 

5 A. Which one? 5 A. No. II was the second lime -- wall, whl'never lhey met lhe 

6 Q. On~· thank you. 6 other lime when they agreed oo the price. 

1 A. Page 3. 1 a. You're saying when lhey-- lhere was a time when !hey agreed 

a Q Actually, I! looks Uke •• I see 2 of 6, and then it looks 8 lo change Iha plies from $15,000to 115,000? 

9 like II goos to page 4 of 6; doesn't It? 9 A. Yeah. They were negotiating. I don't know whet they were --

10 MS. McKILLOP: You just don't have the 10 Q. So lhis wasn't there on Iha first meeting on lh<l 27th, but il 

11 correct copy, Counsel. Page 3 is missing. 11 was the1e rater? 

12 . MR. LOWE: This ts the same document that 12 A. Yes. 

13 was attached to Igor lvanchuk's declaration. 13 Q. And do you know who prepared this document? 

14 BY MR.LOWE: 14 A. Yeah. Igor asked me lo type up the BiH of Sale. 

15 Q. Was there a page 3 of 6; do you know? 15 a. So you were the one lhal wrote up lhfs <locumenl? 

16 A I don't know. 16 A. Yeah. ljust wrote It In. 

17 Q. On page 4 ol 6, paragraphs 12 and 14, did you write in lhosa 17 Q, And Igor told you what to pul in this document? 

18 dates? 18 A. No. 

·19 A. This one looks fike my handwriting. 19 Q. Who 1old you what to put in Iha document? 

20 MS. McKllLOP: Which one? 20 A. I just kind of summarized lhe stuff here and pul ii together. 

21 THE WITNESS: The first one. 21 MS. McKILLOP: When you refer to "here" 

22 BY MR.LOWE: 22 what are you referring to? 

23 Q. In paragraph 12; right? 23 THE WITNESS: Exhibit 4. 

24 A. I don't know_ Maybe these -·I'm not sure, I don't remember. 24 BY MR.LOWE: 

25 Q. H you turn lo page 6 of 6, please. 25 Q. Is ii your lesUmony that you observed Igor sign this Biii of 
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l Sale document? l Q. Does ii not say at the bottom, "Total price, 135,000"? 

2 A. Yes. 2 A. Wall, lhars inclulfmg the stuff - or --1 guess. 

3 Q. It has a date on it or October 27th, 2008. That was Iha 3 Q. T.hafs what rm llylng to undersland. 

4 first date. Is that when you obseJYed him sign It? 4 Was Iha -- your testimony lhat the total agreed price 

5 A. No. Wei, this ona - it was - ii happened later, bul I 5 was $115,000 as srown In~ or-

~ remember everything on this one they signed lhal dale, bu! 6 A. Thafs what they told me, 115, but then --1 guess what I -

7 lhey alW&ys kept on changing Iha dates around, I don't know 1 I don't know wllat happened, but I guess -- I just - I don't 

a why. 8 know, added those bp. Because I W!"' tn a huny because he's, 

9 Q. Is it your testimony that you abseMld Gary Fox sign Uiis 9 like, Type something up because we have to go, Gary, he's 

1.0 document? 10 wa!Ung for us, And we just typed It up and went to his 

11 A. Yes. Well, he signed it when we were going over the conlract 11 house. 

12 and he just signed everything when we left, I remember. 12 a. Do you know, as yousif here, iflhe price was 115,000 or 

1.3 Q. Bui it wasn't on - it was somelime later than Oclober 27th? 13 135,000? 

14 A. Oh, yes. Thars for sure. 14 A. No. I remember -

15 a. So, looking at the Bii of Sale docooient which you prepared, 15 MS. McKILLOP: Object to form. Price for 

16 you Indicate In there the purchase price of$115,000 and - 16 whal? 

17 Is lhat your phone? 17 A. Well, I mean, I remember they were saying 115, that's what I 

18 (Brief lntarruptlon.) 18 remember. 

19 Q .. Looking al El<hiblt 5, you indlcale In there the purchase 19 Q. So then this 135,000 shown on Exhlbll 5, that's Incorrect? 

20 plb Is $115,000, and then you slate on that Bill of Sala 20 A. Well, I me~n, I don\ know If that's what they agreed on or 

21 what's Included in Iha purchase. Do you see that in the last 21 whatever. Maybe Ifs either them or me made a mistake, bul I 

22 &ne of the first paragraph? 22 just added ii up on my computer and printed it oul and gave 

23 A. Saywhal? 23 ii lo them. 

24 a. What's Included In the purchase. The last Una of the llrsl 24 Q. WeU, If $135,000 on Exhibit 5 ls correct, then $115,000 on 

25 paragraph, would you read Iha! lo me. It slart.s With, "Gary 25 ~Is Incorrect rlghl? 
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1 Fox Plumbing includes.• 1 MS. McKILLOP: Objool lo fonn. 

2 A. "Includes phone numbers, Y81ldors, accounls, place, clients, 2 A. I don'! know. 

3 buldlng tease option." 3 MR. LOWE: We've been going about an 

4 Q. Does It slate anywhere in Quire that the trademark "Gary Fox" 4· hour. lefs lake a quick break. 

5 IS Included? s (Recess taken.) 

6 A. I dont know. Whal's Iha!? 6 MR. LOWE: Back on the record. 

7 a. Does n include in - that the name of the company Is 1 BY MR. LOWE: -

8 Included as one or !he assets Iha! are being purchased? & Q. Mr. lvanchuk, you Indicated with respect to Exhibit 5 lhal 

9 A. Na. It just seys "Gary Fox Plumblng. • It says "Gary Fox." 9 you prepared Iha! documenl; correct? 

10 Q. II doesn't slate that the trademark Is Included, does It? 10 A. Vas. 

11 A. Well, II says "Gary Fox Plumbing." · 11 Q. Where did you prepare the document? 

12 Q, Does II slele anywhere In there that the lrademark for Gary 12 A. I beReve It was al rome. 

1.3 Fox Plumbing Is Included In that sale? 13 a. And did you do ii on a computer or lypawrlter, what? 

14 A. I mean. It just says everything. AB - wen, I mean, ii 14 A. Computer. 

15 just says, 'Gary Fox• and ii includes phones, vendors, 15 a. s~ you -- do you have !hat same computBJ lhal you had when 

16 accounts, employees. cllenls, and lease buJdlng. 16 you prepared this document sometime In 2008? 

17 Q. And none of those words Is - says anything about trademarks 17 A. No. 

1B or lradename does ll? 18 a. Sorry, no? 

J.9 A. Well, that word Is not In there. no. 19 A. No. 

20 Q. You have down !here, Tools, $S,OOD; equipment, $10,000; 20 Q. Whal happened lo lhal computer? 

21 supplies, $5.000." SV: my math Iha.I lolafs $20,000. And then 21 A. I don't know. I have a lot of laptops and stuff I go 

i2 you have total purchase price 135,000. ·So lhat purchase 22 through. 

23 price listed In the Biii of Sale, 135,000, Is different from 23 Q. Do \'OU have more than one computer you use al home? 

24 w11ars shown In Exhlbll 4, $116,000; right? 24 A. Oh, yeah. 

25 A. Well, it says "115." 25 Q. Do you use the same - does your father also use Iha same 
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l an offer from David trying to purchase the company. Well, he l J never counted. 

2 was saying that, like, not to use the company or somelhlng, 2 Q. At any lime did Gary Fox say that he was not selRng his 

3 and !hen he offered us money to buy iL 3 entire company lo your fathel'I 

4 And !hen •• back then, I think lhe attorney - l forgot 4 A. When I was lhele, no. Never said. 

5 which attomey we were using, bu! he responded to hlm no, and 5 Q. Did h& communicate that ha was semng his entire company to 

6 then he said he was going to do a !awsult, I don't know. And 6 your father for $16,000? 

7 lhen all lhls stuff happened. 7 A. Wei, he never said anything. I mean, what they were just 

8 Q. So from customers or potenllal customers, have you ever B saying, $15,000, he just told me to w11te In, and he just 

9 received any - 9 said - and they slgned It and left. Ha said he was going do 

10 A. Oh, from customers? 10 gel back lo us. 

11 Q. Yes. 11 Q. And did he tell you to put In Iha first line·- it says, 'The 

12 A. No. 12 seller agrees lo sell on the fellowing tenns the business 

13 Q. Any- is lhele a way on your Internet web site that you 13 commonly known as Gary °Fox Plumb Ing.• 

1.4 can - people can E-mal questions to the company? 14 A. Wei, yeah. They told me to write all that. 

15 A. Yes. 15 Q, And was tllere any discussion between Gary Fox or yourfalher 

16 a. Ever get any of those - do you review those? 16 about ·-that this would only be for certaln·supplies or 

17 A. Yes. 17 lools? 

18 a. Do you get any of those thal are looking for Fox Plumbing? 18 A. I never-- I never heard any of that. J mean, they were 

19 A. No. We barely get any E-mails. The only E-maUs we get Is 19 )ust -whatever !hey were negoHaUng, I was never part of 

20 just from vendors. 20 thal 

it 0. Okay. 21 Q. Is tt your understanding lhal subsequently Gary Fox senl this 

22 MR. LOWE: I lhlnk that wraps up my 22 Exhibit No. 3 lo his attorney to review? 

23 quest!ons Of lllm as an lndlvldual. 23 A. II he sent It? 

24 MS. McKILLOP: Okay. 24 Q. Yeah. Is that what your understanding he was going to do? 

25 EXAMINATION 25 A.. Yeah. Thats what he said he was going lo - thars why he 
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l BY MS. McKILLdP: l wanted lo put "pending." 

2 a. Mr. lvanchtlk, I'd Uke to go over these two exhlblls, 2 Q. And then sometime later Mr. Fax --you came up, there was 

3 Exhibit 3 and Exhibit 4. l another agreement which Is Exhlbil No. 4: right? 

4 Can you tell me, what Is your undenitandlng of what 4 A: Yes. 

5 ~was for, the purchase and sale agreement? 5 Q. And what was your understanding ol how this Exhibit No. 4 

6 A. Well, !hey told me il's - he's purchasing the COIJlpany. 6 came about, after Exhibit No. 3 was signed? 

7 a. What company? 7 A. We(I guess they were negotiating --wen, either he was 

8 A. Gary Fox Plumbing. a negotiating wilh Martin Fox or with Igor and lhore was --

9 a. And were you involved in -where Mr. Gary Fox was 9 lhen 1heycame backwMh 115, hewanled more money. 

10 communicating with Igor lhat he would offer to sell his 10 a; What did Gary Fox say as lo what the $115,000 represenled as 

11 entire company for $15,000? 11 far as a purchase? 

l2 f:... WeD, I mean, theywere-jusl kept on argui"!I and they were 12 MR. LOWE: Objection, form. 

13 saying, We'll stop at 15, and so-· I mean·· I thought, 1 13 A. Well, he sald It was for like the Gary Fox Plumbing •• I 

14 mean, I don1 know why he would just buy, like, something, 14 mean, for, fik!>, lhey were negollaling wi'th the-- like, for 

15 Just tools or something fur 15,000. I mean, I thought II was 1.5 the whole If to buy the company, not to buy the company, and 

16 for the whole lhing, I mean, but then he came back with the 16 they were negofialing, and thats whal they came up at. 

17 115. 17 SY MS. McKILLOP: 

18 Q. Now, is It yoor understanding !hat your father signed this 18 a. So !hey came up wtth 116 lor the whole company? 

l9 agreement Exhibit No. 3, you saw him sign It with Gary Fox? l!I A. Yeah. 

20 A. They were at his dining_ table. 20 a. And did Mr. Fox say anything aboul the faci that he thought 

21 Q. On Odober 27, 2008; right? 21 $15,000 was loo lftlle and that now after he lallcad his 

22 A. I don'! know exaclly what date, bul, yeah, that date. 22 atlorney he wanted 115,000? 

23 a. And at that Hme did your father-- your father gave him 23 MR. LOWE: Objection. Leading. 

24 $15,000; right? 24 A. If he said lhal? 

25 A. I don't know what - t mean, he gave him cash. I don't know. 25 a. Yeah. 
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2 
EIE IT REMEMBERED that on Tuesday, February 15. 

2011, at 701 Fifth Avenue, Suite 4800, SeatUe, Washington, 

at 2:35 p.m .• before Kim Sclrnuem1an, Nolary Public in and far 

4 tho State of Washington. appeared IGOR IVANCHUK, the witness 

herein; 

WHEREUPON, the lollowing proceedings wern 

had, to wit 

<<<<<< :>>>>>> 

10 THE VIDEOGRAPHER: This Is Tape No. 1 tolhe videotaped 

ii deposition of Igor lvanchuk lo the matter of Brown versus Act 

12 Now Plumbing being heard before th• SupeJior Court of the 

13 State of Washington In and ror the county of KW.g, Case File 

H ·No. 09-2-37499·6 KNT. This deposttion is being held al Black 

15 Lowe & Graham, 701 Filth Avenue, Suite 4800, Seatlle, 

16 Washington 96104. 

l 7 Today's data I• February 151h, 2011. And the time is 

16 2:36 p.m. My name is Steve Ewing, I'm the vldeographer, and 

19 the court reporter ls Kim Scheuerman. 

2 o Counsel, will you please iltroduce yourselves and 

21 affiliation and the Interpreter wm be sworn. 

22 MR. LOWE: David Lowe and Richard Alaniz 

23 ror the plalntilf, 

24 MS. McKILLOP: Eiieen McKITiop for Act 

25 Now Plumbing dba Gary fox Plumbing. 

4 
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1 MS. McKILLOP: · 1 know, bul I want to make 1 A. Yes. 

2 sure I've got the right exhibit Is this the one that was 2 Q. And also, on the remaining pages of the document. Gary Fox 

3 marked today for·· J didn't sl!lll; correct? 

4 MR. lOWE: Exhib~ 3 today. 4 MS. McKILLOP: Objection, lack of 

5 MS. McKILLOP: Oh gosh, mark one exhibit 5 foundaticin. 

li II would ba helpful. 6 A. He was mostly concerned about me signing, so I don't know 

7 Q. Please review that document. rm going to ask you If you 7 about him. 

8 recognize It. a Q, Were you aware that Gary Fox faxed a copy of this document to 

• A. I've signed many papers, many papers like this one. I signed • his attorney? 

10 this. 10 A. I don't know. 

11 a. On the second page klentlfied as page 1 of 6? 11 Q. Have you ever met Martin Fox, Gary Fox's attorney? 

12 A. The second page? 12 A. Once I met him at Gary's, he came. 

l3 Q, Second page of the document In the upper left comer it has 13 Q. Handlog you Exhibit 4, cen you ldenUfy this documenl? 

14 Page numbers1 and I'm on pags 1 of 6. 14 A. I don1 know whal ills. 

15 A. You mean this one? 15 MS. McKILLOP: Let me see. 

16 MS. McKILLOP; He's on a different page. 16 a. Al the bottom of the flrat page, Is that your signature on 

17 He can1 yead the page. 17 the document? 

16 A. W~at a~e you asking? 18 A. Yes. 

19 Q. Do you see on the page where it says, Purchase price $15,0007 19 0. At the time you signed Exhibits 3 and 4, was your on Naz 

20 MS. McKILLOP: Can you point uial out to 20 present? 

21 him since he can't read EngUsh? And, you know, Interpret 21 A Gary, myself, and Naz, 

22 this phrase that he's tallclng aboul. 22 Q. And did Nazary assist In explaining to you what was In these 

23 A. Yes. Yes. 23 docllments? 

24 Q. And is that the $15,000 you agreed to pay Gal]I fox? 24 A. I asked once. He told me It was the Purchase and Sale 

25 A. Yes. 25 Agreement from Gary to us. 

10 12 

1 Q, Did you pay Gary Fox $15,000 at the.time you signed this 1 Q. Did you ask your son Naz to fill In soma of the Information 

2 agreement? 2 on the agreement? 

3 A. No, I paid him before. I paid him ealller. Perhaps a couple 3 A. Well, in practice, Gary was cllcla!lng what lo put in. 

4 of days or three days earlier. At the lime he was very sick. 4 Q. On Exhibit 4, It lndlca1es the purchase price to be $115,000. 

5 So I was visiting him every day.Just checking on him. 5 A. Well, actually, before that he was trying to sell It for 

6 Q. On the bottom of the page, Is that your signature? 6 300,000. Before that, he wanted -- before Iha~ he was 

7 A. Yes. 7 hying lo buy ·- he was willing to buy a fox business, a 

B Q. It has a date of October 27th, 2006. Was that Ille date you 8 different company. WeH, he told me that Fox wanls lo buy 

9 signed this page? 9 ll. Fox wants to buy ii. Well, 1hey had an argument of 

10 A. Most llcely so. I beReve so, but I don't know for certain. 10 sorts, I don't know what it was, and he told me thal·he would 

11 a. Do you recognize Gary Fox•s signature next to yours on 1ha 1l ralher giva it nearly for free than sell ll 1o h!'"· 

12 bottom of the page? 12 Q. Did you pay Gary Fox $115,000? I 13 A. Yes. 13 A. No. He wanted 1hal much, bul I !old him, I don'! have this 

14 Q. Were you aware Iha! Gary Fox indicated he needed his ~Horney 14 much, so I cannot give you this. 

15 to approve the agreement? 15 Q. And aner you coul_d not give him $115,000 Is when you signed 

16 A. He said that his brother·- or his cousin was an attorney. 16 1hls agreement for $15,000? 

17 Q. And Gary Fox told you 1hat he needed his attorney to approve 17 MS. McKILLOP: Objection. Misstates his 

18 !he agreement; correct7 1.8 testimony. 

19 A I don't recal. He was so kind to me at the time that he was 19 A. WeD, Initially, I tokl him that I wouldn't be buying II 

20 perhaps ready lo give everylhing that he owned to me. 20 because I don't need II. Then I lo visit with my son in 

21 Q. Tum to page 2 of 6, please, the next page. Is that your 21 South Carolina and th!in ha called me and !old me, come back, 

22 signature at the bQllom of the page? 22 I'll sell it, I'll let you have il for $15,000. 

23 A. Yes. 23 Q. Gary Fox told you !hat? 

24 a. And do you see that there Is no signature by Gary Fox on the 24 A. Yes. 

25 bollom of that page? 25 Q. And !hat was after you had signed Exhibit 4; correct? 
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l A. Thal paper I signed when he needed to go in about a week or 1 a. Do you remember the date? 

2 two to California. I was supposed to !allow him to 2 A. I don't recaO Iha exact dale. I only racaU that it was 

3 California, I was supposed to drive a large !ruck with his 3 some flme In the morning around 10:00 a.m. 

4 possessions lo Cslifornla, but I did nol aciually go. 4 0. When you signed this document, did you write the date you 

5 a. so the total amount lllat you paid Gary Fox was for parts of 5 signed H here? 

6 his business was $15,0007 6 A. I don't recall whether I put It or I did not put It. I don't 

7 MS. McKILlOP: Objectloo. Mlss!ates his 1 recall anything about this. 

8 testimony as to parts of his business. 8 Q. Do you recognize the dale as your handwriting? 

9 could you also translate my objection? 9 A. It looks like II, but I do~'t know for certain whether It's 

10 A. What do you mean? 10 mine or not mine. 

11 MS. McKILtOP: I said, Objection as to 11 Q. Can you wfite English? 

12 his queslion as lo parts of the business. 12 A. No. 

l3 BY MR.LOWE: 13 Q. Can you wtile enough English lo write al that dale? 

l4 Q. Did you purchase from Gary Fox his client list? 14 A. Yes, I can. 

15 A. Yes. 15 Q. Can you speak English? 

16 a. Did you purchase from Gary Fox his phone number? 16 A. Well, I can to a degree. If you speak very fast, I'm unable 

l? A. I bought everything. I told Gary, el1her I buy everything or 1? to understand you. 

1B nothing. 18 Q. Can you read any English? 

19 Q. I would like lllm lo answer my question. Okl you poo:hase the 19 A. Well, you should know, when I came to America, my friends 

20 telephone number? 20 went to school and I went to work. 

21 A. Yes. 21 Q. And you came to Americawhat year? 

22 a. Did you purchase plumbing supplies from Gary Fox? 22 A. 22 years ago, '98 [sic]. 

23 A. Yes. 23 Q. Are you a US citizen? 

24 Q. Did you purchase the office bulldlng where Gary Fox had his 24 A. Yes. 

2S business? 25 a. This documenl Exhibit 5 Indicates on the Biii of Sale a total 

14 16 

1 A. No. 1 price of 135,000. 

2 Q. Old you purchase rlghls to any employees of Gary Fox? 2 MS. MeKILLOP: rm going to object. I 

3 A. He did offer lhat, but they didn't really frt me. 3 beleve you should read al least the paragraph lo him, so he 

4 • a. Did you purchase any lelephones or computer systems? 4 knows what the context Is. 

5 A. He gave lhe phones and the computer systems lo me for free. 5 MR. LOWE: Fine. Would you read lhe 

6 a. Do you recall seeing Gary Fox sign the first page Of Exhibit 6 entirety of the document lo him? 

7 4? 7 (Interpreter reading the documenl) 

8 A. Thafs actually a very good quesllon. I don'I meal. · I 8 A. I dldn1 really check !hose papers. I completely !rusted 

9 think I signed all the papers, but I don1 recall about !his 9 hlm. He was my v91y good friend. 

10 exact one. 10 Q. But you did not pay Gary Fox 135,000; right? I 11 Q •• Handing you Exhibit 5, 1rs called a Bill of Sate. 11 A. Yes. 

12 MS. McKILLOP: Whal are you asking him? 12 Q. And you oblelned from Gary Fox phone numbers and vendors? 

. 13 MR. LOWE: I haven't asked him a question 13 A. What do you mean by vendors? 

14 yet. 14 Q. Thars whal the.documents says. Accounts. 

15 MS. McKILLOP: Okay. 15 Did you obtain from Gary Fox accounts? 

16 Q. Did you ask )'Our son lo prepare a Bm of Sale document lo be 16 A. Yes. And he also gave me !en boxes or flies containing tu 

17 signed? 11 papers and such. 

18 A. I did nol ask him anything. Everylhlng lhal was asked of him 18 Q. You stated earlier Iha! you did not get any employees; right? 

19 was asked by Gary. 19 MS. McKILLOP; Objeclion to form. 

20 Q. Is that your signature on Exhibit 57 20 Misstates his testimony. 

21 A. Yes. 21 A. He gave me everything. He told me If you want to, you can 

22 Q. Do you recall when you signed this documenl? 22 keep it, if you doni want to, you don1 have to take It. 

23 A. Yes, actUally. I do remember. Once we went lo visit him, we 23 a. It says In lhe agreement "building lease option; did you 

24 spent some time With him, and then we signed all of those 24 oblaln a bulldlng lease option? 

'.:!5 papers. 25 A. Actually, he gave me his office to rent. tt was a very tough 
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l Ume. It was impossible lo sell it, so he told me I could 1 Q. February. 

2 have It for free for now, just r&nl It 2 A. l'.'Jo, I did not speak lo him. 

3 Q. Did you rent his office? 3 O. You didn'l speak lo Gary Fox last December? 

4 A. No, I did not. 4 It. I would call him sometimes. I would ask him about bis health 

5 Q. Back to Exhibit 2. Would you please read that to him? 5 because he Is very Ill. Wen, he Is very sick, he has 

6 (Interpreter reading.) 6 cancer. And 1ve aclualy spoke about the business. He was • 

7 MS. McKlllOP: Wail for a quesUon. 7 asking about his customers. He was o;oncemed that he'Was 

8 Q .. You - that Is lhe agreement that you signed on January 2nd, 8 always asking me lo do good by his customers, bul he never 

9 2009, and had notarized; correcl? 9 SPoke lo me about the name. 

10 MS. McKIUOP: Objection. Mlssfates his 10 Q. Isn't ii true last December belofe Chrislmas you called Gary 

ll testimony. ll Fox to have your son go and visit to talk about buying the 

12 A. Yes. 12 name? 

[ 
-. 

Q. And prior lo that lime, you had paid Gary Fox $15,000; right? 13 A. Wei, actually, riiy son was in earnomia back then, and once 13 

14 A. Yes. As he was about lo leave for California, he signed !he 14 Gary !old called me, I could not completely understand him, 

-rs paper and he !old .me. I'm giving you the enttre business. 15 so I asked my son lo come viSlt Gary lo find oul whal new 

lG You can do ythaleveryou want wilh It. You are the owner. ':1.6 wllh Gary and lo find out whars Gary health s1atus. 

17 Q. It's true, is It not, Iha! Gary Fox left for California in 17 Q. Old you speak with Gary on lhe lelephone In December and 

18 April of 2009? u. offer him $.2,000 for his Gary Fox Plumblng name? 

19 A. I doni recaU Iha exact da)e, bul I recall helping him pack 19 A. No. 

20 his stuff. :rn Q, And isn1 It true Gary Fox said he would not sell It for 

21 Q. Bui when he moved, It was 9everal mon1hs after you signed 21 $2,000, but olfered to sell lt io you for $20,000? 

22 EKhlbit 2; righl? 22 A. Wei, I might have spoken with him abool a month or two 

23 A. Well, he was going back and forth lo California, but I don, 23 months ago when he said he had already sold llal name. And 

24 know how exacUy !he things are as of loday. 24 he lold me Iha! you did not give me enough money, so I needed 

25 Q. Isn't It true, Mr. lvanchuk, !hill bef~e Gary Fox left for 25 to sel ll to someone else. And I asked him, why dkln1 you 

18 20 

1 Cellfomla, he spoke to you and told you not to use his name l tell Iha! to me before, and he Just didn't answer. 

2 wtt!I the ptumbing business? 2 a. Did you offer lo buy his name for $2,000? 

l A. On the very day he was ~Ying for California, we shook hands 3 A. I did not offer him anything because he told me that he had 

f and I wished him good travel, and he told me Ula! I could do 4 already sold It. 

5 whatever I wanted wtth his business. And he also gave me the 5 a. Who did Gary Fox tell you he had already sold the name lo? 

6 keys to his garage to his house because I needed lo get some 6 A. So anyways, when I spoke to him, I ask him about the name and 

7 stuff oul of It. And then I gave those keys to one of his 7 he - and asked him whether I should give him some money for 

8 friends. 8 that name, and he said that - so I only started calling him 

9 Q. lsn~ ll t111e that Gary Fox saw you use his name on a sign In 9 when Fox came and when ft was actvaBy a different Fox who 

10 front of your business and told you to stop using that? 10 wanted to buy it. And after ha came, I started calling Gary 

l1 A. No. Actually, his friend was Iha one who made the sign for 11 and we spoke a bit about the price, but Gary did not offer to 

12 me. 12 seDlttome. 

13 Q. lsni It true that Gary Fox saw your ad In the telephone 13 Q. I'm sorry, a fax came, did I understand lhat correclly? 

14 directory using his name Gary Fox and told you not use It? 14 MS. McKILLOP: Fox, not fax. 

15 A: Perhaps he told that to someone else, but nol to me. 15 A. A man from a different company called and he wanted to buy 

16 a. Old you ever learn from anyone that Gary Fox did not 16 that name. 

17 aulhorlZe you to use his name7 17 Q. Then you talked!<> Gary Fox about-· 

18 A. No, no one told ma !hat He actually ~s In California for 18 A. And after that happened, 1 caUed Gary. 

19 two years, and he did nol onca call me lo tell me that I 19 Q. And al that Ume you discussed buying Iha name from Gary? 

20 should stop using his stgn. You shoUld knoW that the 20 A. I did not speak with him abOut the name beoause I bought 

21 business was only worth about $2.01). If I did not buy JI, no 21 everything from him. 

22 one would have bought IL 22 Q. So your testtmony ls that you never offered Gary Fox any 

23 a.. In December of 2010, you contacted Gary Fox about purchasing 23 money within the last two months lo purchase lhe name Gary 

24 the name Garf Fox; right? 24 Fox Plumbing; Is that rlghl7 

25 A. Whafs the !JU>lllh? 25 A. Once I found out about that paper, the paper whleh said that 
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1 THE WITNESS: No, no, no. It's a Chevy. 1 strike. Mova lo strike. 

2 A. Chevy GMC and lhree small ones. 2 A. I would rather not to go out for lunch but buy Insurance. 

3 Q. When did YoU buy these vehicles from Gary fox? 3 MR. LOWE: Lefs take a break. We've 

4 A. Well, he was very iU, then he went to lllsit !he doctor, and 4 been going about an hour. 

5 after Iha doclor's vlsll, ha told me that he was seUlng s THE VIOEOORAPHER: We are going off lite 

6 evsrythlng. G record. The Ume ts 3:41 p.m. 

7 Q. Did you purchase the four vehicles bel'ore January 2nd, 2009? 7 (Rece~s taken.) 

B A. Yes. , 8 ll!E VIDEOORAPHER: We're back OSI the 

9 Q. Exhibit 20, please. 9 record. The ttme Is 3:53 p.m. This Is beginning ofTape No. 

10 A. Whalthat is? 10 2. 

11 Q, lrs an application for a Conlraclol's License Boncl. On Page 11 Q. Mr. lvanchuk, I went to be clear that I ui:ideisland lhe flmlng 

12 3, Is that your signature? 12 of evenls, so rm going lo ask yoo a couple of quesllons. · 

.lJ A; Yes. 13 Exhibit 4 is a Business Opportunity Agreement that you 

14 Q, Exhlbll 21, please. 14 tasOfted earlier you signed some Ume In October 2008; Is 

15 A. Whalls this? 15 thalright? 

16 Q. It's a Master Business Application. On !he last page, Is 16 A. Yes. 

17 that your signature? 17 Q. Af the lime you Signed lhal agreement, did you pay Gaiy Fox 

18 A. Yes. What they mean by211 What do you mean by$20.00? 13 Ille enlfre $ 15,00!17 

19 a. Ne you asking about the exhibit? 19 A. You know, I don1 recall anything abcul that •. I only recall 

20 A. No, I'm asking about the $20.DO figure. 20 that I paid him eveiylhlng befora signing the final papers. 

21 Q. II appears lo be what was paid at the time. You reccgnlze 21 Q. Do you recaU II you paid the $15,000 at once or broken into 

22 dollar amounts? 22 parts? 

;i3 A. You know, rm actually very sorry aboul not going lo school. 23 A. You know, I doni r~can exacdy how I paid him, only I think 

24 Q. Exhibit 23, please. This Is a CredU Appllcallon for 24 I remember lhal I did actuaBy pay him. And I remember lhal 

25 F919uson's. On the second page, are those two your 25 I paid him 14 end ~00, because for 300 he also sold ma some 

26 28 

1 signaltB'as? 1 sort of plumbing applfance. 1rs a back now. Ifs a small 

2 A. Yes. And what Is this? 2 box. 

3 Q. ll's a 'Credi! AppHcallon for Ferguson. 3 Q. lrs your testimony that prior to Iha Ume you signed lhe 

4 A. Yeah, ! know what that Is. 4 final paper January 2009, you ·- Exhibll 2, you had paid him 

5· Q. Exhibit 24. This Is a Credit AppllcaOon For Consollda!ed 5 the enUre $15,000: Is .that right? 

6 Supply Company? Ii MS. McKIUOP:. You go ahead and translate 

7 A. I take parts from the oompany. 7 and I'll object. Ob)ecllon as to "final paper.• 

e a. Buy parts? 8 A. I told yau once and I can tell you ten times more. As he was 

9 A. Buy parts, yeah. 9 about to leave for Callfomle, I signed that paper. 

10 Q. On the last page, are !hose two your signatlJfes? 10 Q. Right A!'d my questioo was: Prior to the lbne you signed 

11 A. Yes. 11 this paper, you had paid him the entire $15,000? 

12 Q. Exhibit 27, please. It's a Credi Application for Bamea. 12 A. I paid him all 1he money from the beginning, al the 

13 A. And what is this? 13 beginning. 

14 a. It says, Barnett Pro Contractor supplies? 14 MR. LOWE: Mark this as an Exhibit, 

15 MS. McKILLOP: ·Ask him if he's seen It 15 please. 

16 before today. 16 (Exhibit No. 28 marked 

17 A. t buy parts everywhere au around lhe place. So whenever I 11 for ldenHflcatlon.) 

18 can 1lod a cheaper supply, I buy from them. la a. This Is a document --

19 a. And you get credit applicalloos where you can with suppliers? 19 A. What is that? 

20 
' 

A. Yes. 2D a. I was going to summarize. This Is a document submitted in 
' a. On that document, Is that your signature on the bottom left? this IUigation Illa! says it's a declaration from you. If 21. 21 

22 A. Yes, this is mine. You should know that you've spent more 22 you tum to Ille third page •• sorry, fourth page. 

23 money !oday than my business is worth. 23 MS. McKILLOP: What page? 

24 a. Bui Insurance money Is paying for your auomeys. 24 MR. LOWE: Fourth page of tile corrected 

25 MS. McKILLOP: Objection. Move to 25 dedaration. 
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1 0. My question Is: You slate In your declaration ··well, 1 BY MS. McKILLOP: 

2 strfkethal 2 ·Q, Mr. lvanchuk, you lesUOed that you purchased four vehicles 

3 If you turn three pages baci:, can you Identify your J from Giii)' Fox Plumbing; correct? 

4 signature: Is that your slgnalllle? 4 A. Yes, four. 

5 A. II lllol<s Ilk• mine. 5 Q, Did you pay cash for all of lhose vehicles? 

6 Q, Do you remember signing a statement lo be used In !his 5 A. He would not sen It any other way. He told me cash only. 

? litfgallon? 1 Q. And how much did you pay for those vehk:les, do ycu recall? 

8 A. Here? 9 A. They were old cars, I would pay 3 or 4,000, depending on the 

9 a. Nat today. 9 car. 

10 A. I signed some1hlng two months ago or perhaps a month and a 10 Q. And prior to •• can you take a look al Exhibit No. 3? He~ 

11 half ago. li we go, sir. Showing you what's been marked as Exhlblt No. 3. 

12 a. This Is dated January 5th, 2011. 12 A. Whal Is It? 

13 A. That was when l signed It. 13 Q, Take a look al the second page. Do you recaU, this Is the 

14 Q. And did you undefsland what were signing al that Ume? 14 PUrchase and Sale Agreement that you signed on 10/27/08, for 

15 A. Not evBJYWn11. 15 $15,000? 

16 0. When did you s1ait working for Gary Fox? 15 A. I would have all of our negoUaUons and discussions with 

17 A. I worked for him fOr two y'ears. 17 him, we agreed on thE! sum of $15,000. I paid that lo him and 

18 0. And when did you start worldng for hltn? lB that was ii. 

19 A. l doni racarl. 19 Q. That was my question: Did you pay the $15,000, did you 

20 0. And what did you do for Gary FoK when yau were working for 20 undersiand that lo be purchasing Gary Fox Plumbing, irictuding 

21 him? 21 lhe name and entire business? 

22 A. I was a plumbel's helper. 22 A. As I was buying n, I was buying the whole thing. I even 

23 Q, What do you do as a plumbe~s helper? 23 bought the two ollioes that they had, but as the acane>my went 

24 A. We worked from the company, - had Insurance provided worlc, 24 down, I had lo reject lhose ofllces. I did nol lake them. 

25 we replaced showers. Shower vall/eS. 25 Q. Are yau referring to the buildings or the offices that Gary 

30 32 

1 Q. Did you obtain a plumbing license'? 1 Fox owned? 

2 A. Gaiy obtained some sort of special license for me from Ille 2 A. He had two bufldlngs. One of lhem was his house and the 

3 Department of Licensing. Some sort of like an apprentice 3 olher was his omce, 

4 llcense, some sort of ncense like that was fssued to me. It 4 Q. And he offered lo buy the buildings as wel? 

5 was green in color. 5 A. He offered me that very cheaply, but l did not wani lo buy 

6 Q. Prior to working for Gary Fox, had you ev!ll worked In the 6 them. 

7 plumbing profession? 7 Q. So back to Exhibit Na. 3, did you understand when )'OU signed 

B A. No, I worked In construction. 8 that documenl that you were purchasing. Gary Fox Plumbing, 

9 a. And what did you do !n the construction business'? 9 Including the nama for $15,000? 

10 A. I built houses. Next ExhibR, please. 10 A.. You knPw, I know what lWo plus two means. Whonever I bought 

11 {Exhibit No. 29 marked 11 It, I knew what I was buying. I knew that I would be either 

12 for identificaliOn.) 12 buying the whole thing or nothing, 

13 a. ~says lrs a resume, and It has your name on it? 13 Q. Was ii your understanding Gary Fox was agreeing to sell It I~ 

14 A. Yes. 14 him tile whole buslnoss for $15,000? 

15 a. The second page, is that your signature? 15 A. Yes. 

16 A. Yes, end my driver's license number. 16 Q. Okay. Al1d lake a look at El<hlbR No. 4. Now, after Gary 

l.7 a. And It says In the mlddle, number of yeara in t~is industry 17 Fox, ycu said had --you thought sent the exhibit number. the 

l.8 30. So can you summarize your 30 years in the industry? 18 orlglnal agreement to Michael·· or Martlo Fox; did you sit 

19 A. I worked in construction for a very long lime. I worked in 19 down wflh him and fill out·· 

20 construction wnere I used to live, and es I came to this 20 A. No. 

21. country, I have also worked construction. n Q, f mean, you sat dDYI!' and flfted out this document, which is 

22 MR. LOWE: Thank you. Pending any 22 ExhlbU No. 4? 

23 follow-up questions, I am done with my questions today. 23 A. I don' recau. f don1 recall at au. 

24 24 a. Do you recall sllUng with Gary Fox and your son and filling 

25 EXAMINATION 25 out al of the document that's El<hlbll No. 47 
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IGOR IVANCHUK February 15, 2011 
33 35 

1 A Yeah, mY son was doing Mand Gary was dlclaUng him what 1 observed Is GafY dlctaUng lo my son speclftc lnslructlons 

2 . exactly lo do. Put this .here or pul that lhera, So lie gave 2 what to ilo, What nol to do, what lo do over . 

3 him speclftc Instructions on what lo puf on each Hne. 3 Q, Sc the price g!'i changed from 15,000lo115,000. But did you 

4 Q. Did you see Gary FOJ< sign each one of the pages on ExhlbH 4, * ever agree to pay 115,000? 

5 which ls- 5 A. I was negotiating wHh hbn about the p~ce for three months. 

6 A. He dfd sign, but I was not counUng pages, so I don'l "'1ow G Q. My question Is: Did you evel' agree to pay 115,000? 

7 how many pages he did sign. 7 A. You know, I started at300,000, andthenwentdownto 15. 

8 Q. And Exhibit No. 5, here it is. Did Gary Fox sign this 8 Q. So did you understand lhaf the deal you had with Gary Fox was 

9 document; did you see him sign this document? 9 rot $15,000 or$115,0CO? 

l.O A. You know, he signed al Iha papers. I was not speclllcally 10 A. I "'1ew It lo be 15, because taler on ha told me. that he was 

l.1 watching which ones he did sign and which ones he did not 11 making a glft lo me. 

12 sign. 12 a. Sc lhls $115,000 Is wrong? 

13 0. Did you get a copy of this document after ii was signed? 13 A. Now n•s like lhal 15. I nover Paid 115,000. 

l4 A. I had this lhlck slack of a paper·· slack of papers. l* Q, Because you believed lhe agreement was for $15,000; is that 

15 Q. And was lhis lhe document Iha\ you had after you had your 15 right? 

16 meeting with Gary Fox? 16 A. It was not that easy to get the price down lo 15,000. 

17 MR. LOWE: Object to rorm. 17 Q. So this document for 15,000 was signed flrst bacause II 

1a A. You know, I don'I recall. We had a lot of papers and only IS doesn't have signatures. Th!S was signed later? 

19 one paper he sent when he artlYed In C&llfomla. 19 THE WITNESS: I don't kllOIY which one. 

20 Q. Okay. Do you-recall that after you signed lhis document, 20 A. lnlllally we made a ffn!'I agreemenl and lhen we signed 

21 which Is Exhibit No. 4, lhal Gary Fox gave you all of his 21 papers. 

22 boxes of laxes -- 22 Q. So15, ltgotchangedlo 115, and then ii went back lo 

23 THE WITNESS: Eveiything. Boxes, 23 15,000? This was the ftnal? 

24 materials. 24 THE WITNESS: Anal. 

25 A. Everything .. 25 A. Thal was one, lwo, and three, and this is the final one. 

34 36 

1 THE WITNESS: He told me Uke !his: Take 1 a. Do you have any records of showing pa)'lllSnts of Iha $15,000 lo 

2 eveiythlng - 2 Gary Fox? 

3 A. He told me lo pk:k whatever I wanted and the rest of ft would 3 A. I gave him cash and I was not worrted because I know him very 

4 go In lhe garage •• 4 well. 

5 Q. Okay. So he gave you boxes of Gary Fox Plumbing's tax 5 Q. Thank you. Records nke even !hough you paid him cash, did 

6 records; correct? 6 you lake a withdraw from a bank aocount or $Olll91hlng !hat 

7 A. You know, actually, I've been holding lhose papers, tax 7 would show !hat you look $1.6,000 lo pay hin? 

B papers for a very tong Ume. Wha.t should I do with lhem? 8 A. The·- at the Uma my son sold his car, so I borrowed 10 or 

9 Q. But he did give you all the tax records fi>r the business? 9 8,000 from him, and the resl was mine. 

10 A. Yeah, he galle me an the papers. 10 Q. WaslhalNlll.? 

l1 Q, Mr. lvanchuk, when you worked for Gary Fox Plumbing, did you ll THE WITNESS: No. 

12 do plumbing work? 12 A. No, a different son. 

13 A. I did Olliy pkJmbing. Nothing else. 13 MR. LOWE: No further queslioos. 

14 a. And did you also - did you do plumbing when you worked for 14 

15 Gary Fox Plumbing on your own? 15 EXAMINATION 

16 A. Yes, I did. 16 BY MS. McKILLOP: 

17 MS. McKILLOP: Thank you very much. 17 a. Mr. hlanchuk -

18 MR. LOWE: A few more follow-up 18 A. I can give you .. I can give you lhe dale of receipt of lhe 

19 questions, please. 19 Bill of Sale of his car. 

20 EXAMINATION 20 MR. LOWE: Was it soon after that that 

21 BY MR.LOWE: 21 you paid Gary Fox? 

22 Q. S~ looking at Exhibits 3 and 4, you stated that you sat with 22 A. He sold U about a month or perhaps one monlh and a half 

23 Gary Fox and your son and had your son fil In parts of 23 before. 

24 Exhibit 4; correct? 24 BY MS. McKILLOP: 

as A. I don't know actually who flUed what parts because what I 25 Q, Mr. lvanchllk, I just want to make sure that under no 
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The Honorable Wesley Saint Clair 

- SUPERIOR COURT OF WASHINGTON 
IN AND FOR KING COUNTY 

DAVID N. BROWN, INC., d/b/a/ Fox 
Plumbing & Heating 

Plaintiff, 

v. 

ACT NOW PLUMBING, LLC, dlb/a Gary 
Fox Plumbing & Heating 

Defendant. 

Civil Action No. 09-2-37499-6 KNr 

DECLARATION OF GARY SATHER 

I, Gary Sather, run over the age of 18 and make this declaration on personal lmowledge 

and declare as follows: 

1. I have known Gary Fox for more than ten years, Over that time I have frequently 

been . a guest at his home, which he also used at times for his plumbing business Gary Fox 
. . 
Plumbing, located at~ 17 Central Avenue N., Kent, Washington. 

2. I first met Igor Ivanchuk in 2007 or early 2008 soon after Mr. Ivanchuk began 

working for Gary Fox Plumbing. Given that Mr, Fox operated his business out of the 517 Central 

Avenue N. address, I would frequently have occasion to meet and interact with Mr. Ivanchuk. 

B·etween the time I first met Mr. Ivanchuk and when Mr. Fo;ic left ~he area for California in spring 

2009 I mad multiple conversations with Mr. Ivanchuk, I would say conservatively more than 

BLACK LOWE & GRAHAM PUC 

DECLARATION OF GARY SATHER- I 
Civil Action No. 09-2-37499-6 !<.NT 
DBllN-6-IOOIPJBDSC_GS 

--~ . 
701 Fifth Avenue, Suite 4800 

. Sc-.i1dc, Wt5hingro11 98104 
206.381.3300 • F: 206.381.3301 
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fifty. I understand that Mr. Ivanchuk is from Russia and speaks Russian or a related language 

2 which I do not speak. All of my conversations with Mr. Ivanchuk were in English. I found 

3 Mr. Ivanchuk to be very conversant in English; many of our conversations _were lengthy and 

4 involve4 a wide variety of subjects. Mr. Ivancpuk never once indicated that he had any difficulty 

5 conversing with me in English or that he needed a translator. Mr. Ivanchuk's English was ·so 

6 good that on several occasions he would teach me words in his language and explain the English 

7 equivalence. During that time I also observed on: many occasions Mr. Ivanchuk reading various 

8 English documents dw'ing the course of his business ·with Mr. Fox, such as invoices, job route 

9 instructions and street addresses, and installation details. 

10 

l1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

3. During late 2008. and into early 2009 I was at Mr. Fox's 517 Central 

residence/office frequently, at times ahnost on a daily.basis. Mr. Fox had been diagnosed with a 

serious illness and was in the process of closing do"Wn aspects. of his business in anticipation of a 

move to California. I assisted Mr. Fox with paperwork and transportation during this time. I 
. . 

became aware during that time that Mr._ Ivanchuk was interested in purchasing part of Mr. ~ox's 

plumbing business. On January 2, 2009, which was a Friday, I was at the 517 Central 

residence/office assisting Mr. Fox with business paperwork when Mr. IvanchuJc visited Mr. Fox. 

I overheard the two of them speaking together from a ne~by room about the particulars of the 

sale of parts of Mr. Fox'_s business. I specifically heard them discussing, in pnglish, that 

l\.1r. Ivanclmk was, buying the customer list and phone number for $10,000 and some plumbing 

supplies. I heard Mr. Fox state specifically that he was not selling the name of his business, Gary. 

Fox 'Plumbing. I heard Mr. Ivanchuk agree that he was not buying the business name, but only 

the customer list, phone number and some plumbing supplies. 

EXECUTED this~ day of February, 2011. 

GarySath 

BI.ACK LoWE & GRAHAM•u.c 

DECLARATION OF GARY SATHER- 2 
Civil Action No. 09·2-37499-6 KNT 
DllRN·6·1001PIBDEC_GS 

4--
701 FifihA\'cnuc, Suir~4SOO 
Sc;tnle. Wa.bi11gron 98104 

206.381.3300 • F: 206.381.3301 
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CERTIFICATE OF SERVICE 

I certify that on March 4, 2011, I served the foregoing DECLARATION OF 
.Gary Sather via email and U.S. Mail on the following counsel of record: 

DECLARATION OF GARY SATHER - 3 
Civil Action No. 09-2-37499-6 KNT 

DBRN-6-fOOlrlSDEC_os 

Eileen I McKillop, Esq. 
Adam K. Lasky, Esq. 
OLES MORRISON RJNKER & BAKERLLP 

701 Pike Street, Suite 1700 
Seattle, WA 98101 · 

s/Sarah Gist 

BLACK LOWE & GRAHAM: , ... ,c 

& 
7011'ifth Avenue, Suite 4800 
Soiltdc, \\l'adiington 98!04 

206.3lll.3300 • F: 206 . .381.$30! · 
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USDOJ: US Attorney's Office - WA W Page 1 of2 

(~ UNI'lJ:l) S !"ATES DEPA!tTMJ?NTcf" JUST!Cli 

THI!. UNrnm s·1':ATh"S A'l'T(Jlt}U;YS Ol'l'lCE SEARCH THE SITE 

WESTERN DlS'l'RIC'f §WASHING'l'ON 

JiOME ABOUT MEET THE U.S. ATTORNEY t-IEWS DIVISIONS PROGRAMS JOBS CONTACT 

I fome » t\e,\"$ » Press Release 

,AUTO TITLE WASIIlNG CONSPIRACY.NETS 18 MONTH PRISON 
TERM 

Consumers Will Get Restitution For Pm·chase Of "Rebuilt Wreclcs" 
FOR IMMEDIATE RELEASE November 18, 2005 

IGOR IVANCHUK, 49, of Kent, Washington was senteu<:ed todayto 18 months in prison, three years of 
supervised release and $100,000 in restitution for his role in a conspiracy to sell rebuilt wrecked cars 
without telling the customers that the cu bad been totaled. IV ANCHUK pleaded guilty July 22, 2005 to 
Conspiracy to Forge State Secmitie3. In sentencing IVANCHUK to the prison tenn U.S. District Court 
Judge Ricardo S. Martinez noted the hai:m these forgeries and sales had done to consumers •. 

According to court records, IV ANCHUK purcbesed vehicles that bad been declared "totaled" by insurance 
companies at va1ious auto auctiDllS. IVANCHUK would have the vehicles rebuilt and then would sell them 
at a car lot he owned with co-defendant IGOR BRAGA. 55; of Edmonds, Washingto11. BRAGA operated 
•John's Auto" in Everett, Wasbingto11. ;iv ANCHUK paid a Wash!ngto11 State Department of Licensing 
contractor employee, AMY HAECKL;to remove the ''WA Rebuild" designation on the vehicles title. Thii.t 
brand is supposed to remain permanently on a vehicle title if the whlcle was previously declared "totaled," 
HAECKL, an employee.at the Fah·1YOod/Maple Valley licensing agency, removed the brand from as many 
es one-thousand vehicles in exchange for $18,000 to $27,000 in bribes. The cars were then sold to 
unsuspecting customm The customers not only lost money by paying more than the vehicles are worth, 
they are now driving potentially uusafe cars, trucks and SUVs. 

Som~ 'of those pm-chasers described the damage they suffered.in statements sent to tl1e court: 

"Now J 0111 stur.k wit11 a mr that isn'teve11 wor•lh whctt I Otlh! tco In!/ bank. If rel it is lllL~afe to 
' driL"° i11 ronsiclci?ng I d<in't k11um whc1'1! tins n1r 1~m1e,trmn 01· lmw il got U>tulcd. I do notf,>el 

sc1fe i11 my oum car'. 1 wciny aoout my OTK' ymr old Mil riding in lhe b51ek seat mCl:lt af all. 11mlJ 
alsu wcmy wuuld UJlt be sc1Je if St>memie wm· m !tit •L~?' Vit'tim A. 

·w~ ttorre U•kl ChClt t/le '"'r /!ad bl't.Ot ill a wrr:ck before and 1·elmilt W/iome11er n·bicilt the 111r 

rli<l not u:<e th<' ,.,,,.,.e~r porrt.< and cfiJ IWt i11s1ul1Jlm't.<.'Orrect/y," l'i.-tim 1J 

"!um ct si11<Jle 11uit/1r!I" of~ne, n:ltn ha.~ afi:cetl iiU"time.1 a1;11111t sure uoltkh is woi'>"e. K1mwi11g 
thot l 11111 clrivi11{1 in a prit1·11ti«(/y u1u;afu cai·, or not 1,.;;,,.!I finam:iu/ly al> le fo repair it.' \li..tim 
c 

Assistant United States Attorney '!'odd Greenberg told tl1e court "the defendants' criminal con dud: in this 
case was extensive, in terms of the time petiod over which the climes occuri·ed, the financial loss incurred 
by the numerous victims in the case, and the harm otbcml'ise suffered by tl1e victims and the State of 
Washington."· 

BRAGA was "Sentenced today to 364 days in p1ison and three years of supervised release. He and 
IV~CH~ are both i-esponsible for the $100,000 in restitution. 'l'beypaid tl1e court that amount today. 
AMY HAECK!,, 38, of Seattle will be sentenced on November 22, 2005. 

The case was investi"gated by the Washington State Patrol and prosecuted by Assistant United States 
Attorneys Todd G1-eenberg and James Lord. For additional information please contact Emily Langlie, 
P11blic Affairs Officer for the United States Attorney's Office, Western District ofWashington, at (2o6) 553-
4110. 

Return le• 'fllp 

http://www.justic~.gov/usao~waw/press/2005/nov/iyanchuk.html. 
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15:50:52 Thursday, February -06, 2014 

oi/06/14 1s:so:s2 

1,..-,...._ DNlOOlMI Case Filing Inquiry (NCC) CHELAN CO DIST COURT . PUB 1 of 1 
1 Case: C00023453 CHS CN 

•, 1 Name: IVANCHUK, NAZARY / 

Filing Date: 
Case 
Name Code 
Name 
Address : 

05 26 2009 . 
C00023'453 CHS 
IN 

---'------
Case Type: CN 

Jur: CHE 
Pa:i:-ty: DEF 1 

StID: 
NmCd: IN 

Criminal ·Non-Tra~fic 
Ol::ig Agency No. : ' 

City/St/Zip: 

IVANCHUK, NAZA~Y 
13032 SE 261ST PL 
KENT WA 980307900 Sex: M DOB: 10 01 1986 

··viol Date : 05 ·24 2009- Speed in a Zone Accident: N 
~--Violation----~-Descriptiqn-~---DV---Bail----~-Plea/Response~Finding/Jdgmnt 
9A.56.050 .THEFT 3 N 500.00 NG 08 20 2010· D 08 20 2010 

Amt Due 
Officer 

500.00 Case Disposition: CL Closed 
01243 SEABRIGHT', AARON D . 

'· 
08 20 2010 
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15:50:40 Thursday, February 06, 2014 

DNlOllMI Addl Violations Inquiry {VIO) 
-· .. ) Case: C00023453 CHS CN 

02/06/14 15:50:38 
CHELAN CO DIST COURT· PUB 1 of l, 

Name: IVANCHUK, NAZARY~------- NrnCd: IN 

Filing Date: 
Case 
Name 

05 26 20b9 Orig Agency No.: 
COQ023453 CHS CN Criminal Non-Traffic 
IVANCHUK, NAZARY 

StID: . ------

Name Code IN !?arty Code: DEF 1 Case Disposition:· CL OS 20 2010 

Viol Date 05 24 2009 Speed in a Zone Acciqent: N 
Mandatory ; 
---Violation------Description-----DV---Bail------Plea/Response:Finding/Jdgmnt 
9A.56.0SO THEFT 3 N 500.00 NG OB 20 2010: D oa 20 2010 
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15:52:40 Thursday, February 06, 2014 

D0030I Beginning of Docket 

DD1001MI Case Docket Inquiry {CDK) 
Case: C00023453 CHS CN 

DDlOOOPI 
02/06/14 15:52:38 

CHELAN CO DIST COURT~ PUB 
StID: 

Name: IVANCHUK, NAZARY _______ _ 
Name/Title: IVANCHOK, NAZARY 

NmCd: lN 

THEFT 3 

Case: C00023453 CHS CN Criminal Non-Traffic Closed 

s 05 26 
s 
s 
s 
s 
s 

2009 Case Filed on 05/26/2009 
DEF 1 IVANCHUK, NAZARY Added as Participant 
ARR Set for 06/10/2009 09:30 AM 
in Room 2 with Judge AHN 
09146100657 Appearance Bail Posted for DEF 
Posted by: IVANCHUK, NAZARY 

-, 

·-------------------::--

1 

PLK 
PLK 
PLK 
PLK 

500.00 LNH 
LNH 
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15:54:03 Thursday, February 06, 2014 

( ) 
DD1001MI Case Docket Inquiry (CDK) 

Case: C00023453 CHS CN 

02/06/14 15:54:03 
CHELAN CO DIST COURT'. PUB 

St ID: 
Name: IVANCHUK, NAZARY~~~~~~~

Name/Title; IVANCHUK, NAZARY 
NmCd: IN 

THEFI!' 3 

Case: C00023453 CHS CN Criminal Non-Traffic Closed 

s OB ,13 2009 OTH. PLEA: Held 
LOG 3:11. HRG HELD BEFORE JODGE HARMON 
STATE REPRESENTED BY A. BLAGKMON 
DEF APPEARED WITH COUNSEL, R. RAE 
PLEA.OF GUILT STATEMENT SIGNED BY DEF 

s Plea/Response of Guiity Entered on Charge 1 s Finding/Judgment of Guilty for Charge 1 
s Judge HARMON, NANCY A Imposed Sentence 
s Court Imposes Jail Time of 36~ Days on Charge 1 s with 364 Days Suspended, and 
s O Days Credit for time served 
s Total Imposed on Charg~ 1: 
s with 4,650.00 Suspended 
s And 43.00 Other Amount Ordered 

-------·-· ----------------~--

SLK 
CLO 
CLO 
CLO 
CLO 
CLD 
CLD 
CLD 
CLD 
CLO 
CLD 

5,000.00 CLD 
CLD 
CLD 
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15:54:06 Thursday, February 06, .2014 

D0071I More records available, 

DD1001MI Ca~e Docket ·Inquiry {CDK) 
Case: C00023453 CHS CN 
Name:. IVANCHUI<, NAZARY 

CHELAN CO 

DD1000Pr 
02/06/14 15:54:07 

DIST COURT: PUB 
StID: -;------

Name/Title: IVANCHUK, NJ\ZARY~---~---~ 
NmCd: IN 

THEFT 3 

Case: c00023453 C_HS CN, Criminal Non-Traffic Clo~ed 

S 08 13 2009 Notify court of address change : 2 Y CLD 
S No Similar Violations : 2 Y CLD 
S No Criminal Violations : 2 Y CLO 
s Restitution : 1.00 CLO 
S Stay Out of Area : 2 Y CLD 

STAY OUT OF SAFEWAY STORE/CHELAN CLD 
$43 CFN FEE IMPOSED. CLD 

S Deferred Sentence Condition : l Y CLD 
s DSE Review Set for 07/13/2010 CLD. 

SE~TENCE rs DEFERRED FOR 1 YEAR. IF ALL CONDITION~ OF THE CLO 
DEFERRAL ARE MET THE CHARGE WILL BE DISMISSE UPON.REVIEW BY CLD 
THE COURT. CLO 

S. 08 ·17 2009 Ch?rge 1: Def. complied with Jail Sentence · CLD 
S ATY 1 RAE, RONNIE M Removed CLD 
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15:55:00 Thursday, February OG, 2014 

DD1001MI Case Docket Inquiry (CDK) 
Case: C00023453 CHS CN 

0~/06/14 15:55:00 
CHELAN CO DIST COURT: PUB 

StID: 
Name: IVANCHUK, NAZARY~~~~~~~

Name/Title: IVANCHUK, NAZARY 
NmCd: IN 

s 
s 
s 

s 
s 

s 

THEFT 3 

Case: C00023453 CHS CN Criminal Non-Traffic Closed 

08 21 2009 

08 19 2010 

08 20 2010 

Appearance Bail Marked Payable 
Court Chk Ref 12537 for Bail Refund 
to Payee: IVANCHUK, NAZARY 

500.00 CJH 
soo;oo CJH 

TERM OF DEFERRAL COMPLETE/NEARING COMPLETION. FIL~ PULLED 
AND REFERRED TO JUDGE HARMON. 
REV CHMB Set for 08/20/2010 04:33 PM 
in Room 1 with Judge NAH 
THE DEFENDANT PAID THE $1 RESTITUTION IN FULL ON 9/4/2009. 
INADVERTANTLY FORGOT TO MAKE-DISCIS ENTRY AND END THE 
RESTITUTION TRACKING. DONE THIS DATE. 
Defendant Complied with Restitution 
CCPS RTO CASEFILE CLOSED; ARC'D THROUGH 12/2012 
RECV'D COPY OF EMAIL ADDRESSED TO JUDGE HARMON FRQM 
DRISCOLL. DEF -DID PAY RESTITUTION ON 9-4-09. PER JUDGE 

CJH 
TLC 
TLC 
TLC 
TLC 
MED 
MED 
MED 
MED 
MED 
TMC 
TMC 
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15:55:07 Thursday, February 06, 2014 

D0031I End of Docket 

DD1001MI Case Docket Inquiry (CDK) 
Case: C00023453 CHS CN 
Name: IVANCHOK, NAZARY 

DDlOOOPI 
02/06/14 15:55:04 

CHELAN CO DIST COURT· PUB 
StIO: 

Name/Title: .IVANCHUK, NAZARY.-------
THEFT 3 

NmCd: IN 

Case: C00023453 CHS CN Criminal Non-Traffic Closed 

08 20 2010 HARMON~ "DISMISS." TMC 
S Plea/Response ef Not Guilty Entered on Charge 1 TMC 
S Charge 1 Dismissed : Oth Defrl Compl TMC 
S Case Heard Before Judge HARMON, NANCY A TMC 
S Review set for DSE on 07 /13/2010 canceied: TMC 
S Defendant Complied with Notify ~ourt of address change TMC 
S Defendant Complied with No Similar Violations TMC 
S Defendant Complied with No Criminal Violations TMC 
S Defendant Complied with Stay Out of Area TMC 
$ Defendant Complied with Deferred Sentence Coqdition TMC 
S PRB 1 CHELAN COUNTY PROBATION, Removed TMC 
S Case Disposition of CL Entered TMC 

COPY OF DOCKET SENT TO DEF. TMC 
S REV CHMB: Held PLK 

------~-------- ·----------
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\ .... 

MARTIN D. FOX, P.S. 
ATTORNEYS AT LAW 

· The Active Voice Building 
2033 Sixth Avenue, Suitio 800 
Seattle, Washington 98121 
(206)72.B.05&8 Fax (206) 728.009"3 

email: MARTINDFOX@msn.com 

January 17, 2010 · 

Rich Alaniz 

Black Lowe & Graham 
701 Fifth Avenue, Suite 4800 
Seattle, WA 98104 

RE: Gacy Fox. Plumbing 

Dear Mr. Alaniz: 

Admitted IO Practice In: 

Washlngton, A!oskn 2nd Illinois 

I 8m sending you this letter to confirm our agreement of an offer from Gary Fox to Dave N. 
Brown and/or Fox Plumbing and Heating (collectively "Brown") to purchase the intellectual property 

rights, including trademark and service mark rights in Gary Fox. Plumbing and all associated Goodwill 
attached theret9. The purchase price is agreed to be Twenty Five Thousand Dollars paid by Brown. 
You have represented that.you have your client's authority to Bind Brown to said agreement and 

. payment. I represent to yo:u that I have full authority from Gary Fox. to make this offer. Mr. Fox 
represents that he owns the intellectual property rights, including trademark !llld service mark rights in 
Gary Fox Plumbing and all associated goodwill attached thereto and that he is in possession of a 
certain document that modifies the written earn.est m.o!ley agreement between Mr. Fox and Mr. 
I vanchuck dated 10/27/08 ap.d the agreement prohibits Mr. Ivanchuck from using the napie Gary Fox 
Plumbing. 

The conditions precedent to th~ purchase by Brown of Gary Fox.Plumbing include~ the 
follflwing: 

Brown and/or Brown's counsel review of all the documents related to in any manner to the 
alleged purchase by Igor Ivanc?ncJc or any person in concert or associated with him of.any of 

PDF Created with deskPDF PDF Writer - Tri?I :: http://wwv/_docudesk.com 
f • • •• 
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the assets of Gary Fox Plumbing, including the alleged purchase of any trademark or service 
mark rights in the trade name Gary Fox Plumbing: and 

A conclusive review of the foregoing such. that Brown's counsel can. determine in its so le 
discretion. that Gary Fox: owns the ia.tellectual property rights, including trademark and service 
mark rights in Gary Fox Plumbing and all assoc.rated goodwill attached thereto. 

You have agreed to travel· to California and review all such documents with Mr. Fmc. pa 
January 18, 2011 at the Jerry's Famous Deli at 3210 Parle Center Drive in Costa Mesa California at a 
time to be determined.· Upon Brown's counsel's determination that the eonditions preceden~ have 
been fully met, Brown will pay Mr. Ox the sum of$25,000 by certified check. M. Fox. agrees 
contemporaneously with the transfer ofthe $25,000. from Brown to Fox, Mr. Fox will execute an 
assignment to Brown or its/his designee the .intellectual property rights including trademark and 
service mark rights in Gary Fox Plumbing and all associated goodwill attached thereto and any and all 
claims related to any agreement Mr. Fox may have against Mr. Ivanchuck or any person iri concert or 
associated with bim related to the assets of Gary Fox Plumbing. In addition to the foregoing · 
assignnients, Mr, Fox will proved all documents related to the foregoing and agrees to provide 
assistance to Brown or Bi;own• s counsel related to authentication of such documents. including 
providing testimony and/ or depositions in any litigation related to the foregoing assignments. 
Provided however, should Brown want Gary Fox to Travel to Washington to provide such testimony 
Brown will be responsible for Gary Fox's reasonable airfure; meals, and accommodation during.said 
visit. · . 

! . ' 

Sincerely yours, 

Martin D. Fox 

Agreement: 
I agree to the terms and conditions above, and I represent that I have tlie authority to bind my 

client David N. Brown and Fox Plumbillg and Heating to the tenns of said a~eement. 

s/Richard Alaniz 

Rich Alaniz 

. Black Lowe & Graham 
701 Fifth Avenue, Suite 4800 
Seattle, WA 98104 

PDF Creat~d with geskPDf. ~O~ Writer - Trial :: http://www.docu~esk.co!lJ 
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. . . 
lHIS TRADEMARK ASSIONMBNr (''AS!iQnmonl'') i• by and between Gary Fox, au i.ndivid1.1tl 1nd Oiliy Fox 
Plwnbing (wllmiYoly the "AMignor"), 111d Da.Vid N. BM'fllt ts.le. \ii1>{a Foll. l'(mnbing and Hating, a wrporr.tion 
f"onntd fn 11C1:onfance with the laws ~fWah!ngton {thcr 11As3ign="). . 

WHBRBAS, &signor made &ti it.ssigrunenl of th= intelteauat ptOpCtty rights ~r;iltcd with du: ~'GARY 
FOX, GAllY FOX PLUMBl'NO, and derlva!ivos thcnto incorpoming GA&Y "f'QX (tbCI "nadctu1tb'') u med in 
Mtldation :with plwnbing 1111d lleating serv}c9, fOSetJiet with thG goodwill o~ the b~inq$ cOrmected with Incl 
symbolized by !he~ to Assignee by way ofa Tradcmuk Purchase and sale Agreeiueo.t dllcd Ianuary 21, 
201l;md 

WHEREAS, Assignee ~ fO (OUfmn sueb acqui!idon of all right. title !J1d fnterut in ll!d tQ tbcl TrPdcmatb; 
~· . 

NOW, llIERE.PORB, fur a:ood ancl vmt>Jc consjd$J'ltlort, 11\e receipt lln4 sd~uacy of which ate admowiedgcd, 
the parties b~ a~ as set {brlh bc1.o\lf. 

A!signor hereby nil!, ll9!igns. llanaftn and conv~ to Anisnee the Clll~ right. title, in~at in and to die 
'fud'cnwb, including all ~an llw ri£bts. tbc\'dn, [11; the lfR(ted Sta~S md a\l JuJ:fgdlctlOns ~Ide lhe 
United Sfates, together wilh tbc goodwill <>f lhc &usiaoJs conntetod with and symbolized by the 
1'~e1tta.rb (including. without ffmitlfioo, lhe light to Mlll!W any xcgialntions lneludcd in the Tr.re:mark,, · 
tho rfaht to ain>IY fur trade.trim rcgis!ntions within or outside tho Un~ Sl4tes based frt Wllol11 or in V'-rt 
upon 1hc 'li-adiemarks, "!"Id my prior_ity rigfit tlllt ml)' arise ftcm tbc Tradcmarb). the.same to be held .u1CI 
enjoyed by rus'enec u Ml;y ml entirety u uld in~sut could 1-ve been held and enjo)'ed by AnignQT 
had this !f•I~ sssi&nmettt,. tn.Mfcr 111d coiwcyanecnot beat made. 

~~;"'~~~ 
EKOCUTBD~tL#? U/I tl_ ~ o / .$ (cil)'), Califumla. on Jan1111tY 2 i. 20~1. 

STATE OF C..U._J,FORNIA 

COtJNIY OF ""°'9e 
) 
)5'. 
) 
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TRADEMARK PURCHASE AND SALEAGREE.MENT 

This Trademark Purchase And Sale Agreement (hereinafter "Agreement") is made by and 
between Gruy ·Fox, an individual, and Gary Fox Plumbing (collectively "Fox"), and David 
N. Brown, Inc. d/b/a Fox Plumbing and Heating, a Washington. corporation, having a business 
address at75012ndAvenue South, Seattle, WA 98108 ("Buyer''), and is effective as of the date 
of the last signature below. 

RECITALS 

A. 1-Fox is the owner of intellectual property rights associated with the trademarks GARY 
FOX, GARY FOX PLUMBING, and derivatives thereto ll?.co1porating GARY FOX (the 
"Trademarks") as used in association with plumbing and heating services within 
Washington State. 

B. Buyer is desirous of obtaining all.right, title and interest in and to Fox's property rights 
associated with the Trademarks, and Fox is agreeable to such transfer in exchange for 
good and valuable consideration. 

NOW THEREFORE, in consideration of the mutual promises col;l.tained in this Agreement, and . 
for other good and valuable consideration, the receipt ~d sufficiency of which is hereby 
acknowl~dged, the parties agree as follows: ' 

1. Trademark Assignment. Fox hereby sells, transfers and assigns to Buyer all of 
Fox's right, title and interest in and to the (i) Trademarks and all associated goodwill 
therein and, (ii) further includes the right for Hi;iyer to sile or bring proceedings 
against any third party for infringement of the 'Trademarks or for any other claim 
otherwise infringing Fox's rights in. the Trademarks and the gqodwill associated 
therewith. In furtherance hereof and without limitation, Fox agrees to exe_cute and 
deliver to Buyer that Trademark Assignment attached hereto as Exhibit "A" at the 
Closing, defined below.· · 

2. Future Use of Mark. As of the Closing, Buyer shall be the ·sole and exclusive owner 
of the Trademarks. In :furtherance hereof and without limitation Fox shall not make 
any use, either for his/its owri benefit or for the benefit of any other person or entity, 
of the Trademarks and/or the word "FOX," or anything similar thereto or likely to 
cause confusion in the marketplace, in connecti_on with any business or commercial 
enterprise. Fox agrees that he/it and all affiliates, and all entities he/it controls or are 
associated with, shall not register, use, apply to -register or assist any third party with 
registerllig, use or apply to register a domain name, trademark, trade name or 
designation that comprises _or includes, whether alone or in combination with each 
other or with other words, the word "FOX" or anything confusingly similar. 

3 Pavment by Buyer. Buyer shall pay Fox as follows: (i) at Closing, $15,000USD as 
initial consideration for the Trademarks, as well as all goodwill ass_ociated therewith 
(the "Initial Purchase Payment"); and (ii) an additional $10,000USD via check or 

DBRN-S-JDOOAO 
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wife transfer, as agreed ):Jy the parties ("Second Purchase Payment") within sixty (60) 
days after Closing. 

4. Closing. The closing of the transaction contemplated by this Agreement shall occur 
on or before January 20th, 2011 ("Closing''). 

5. Deliveries at Closing. 

5.1. Deliveries by Fox. At the Closing, Fox shall deliver to Buyer each of the 
following: 

5 .1.1 .. The Assigm:nent, fully executed. · 

5:1.2. Such further instruments of sale, transfer, conveyance, assigmnent or 
delivery covering the Tr~demarks or any part thereof as Buyer may 
reasonably require assuring the full and effectiv~ sale, transfer, 
conveyance, assignment or delivery to it of the Trademarks. 

5.2. Delivery by Buyer at the Closing. At the Closing, Buyer shall deliver the· 
Initial Purchase Payment to Fox. 

6. Repr.esentations and Warranties.· 

6.1. Representations and Warranties of Fox. Fox represents and warrants, 
which representations and warranties shall survive the Closing, that' (i) Fox 
has :fqll power and authority to ente~ into this Agreement and will be bound by 
and perform his/its· obligations under this Agreement;· (ii) this Agreement, 
when signed and delivered by Fox, will be duly and validly executed and 
delivered and will be the valid and bfading obligation of Fox, enforceable 
against Fox, in accordance with its tenns; (iii) neither the signing and deliveiy 
of this Agreement by Fox, nor the performance by Fox of his/its obligations 
under this Agreement, will violate any law, statute, rule, or regulation or 
order, judgment, injunction, or decree of any court; administrative agency, or 
governrriental body applicable to Fox; (iv) Fox has not taken any action to 
assign, transfer, or encumber the. Trademarks; (v) Fox is not legally bound by 
any agreements or obligation relating to the Trademarks that could 
(a) obligate Fox.or Buyer to l~cense or otherwise grant rights to any other 
person or entity in ·the Trademarks (whether ·owned or used by the Fox or 
Buyer), (b).result in a claim against or lien on the Trademarks, or (c) prohibit 
the aITangements contemplated hereby or result in a claim with respect to the 
Trademarks; (vi) Fox owns and possesses all rights, title, and interest in and to 
the Trademarks; (vii) Fox has no knowledge of any. existing threatened or 
lmown claims or liabilities related to the ownership and/or use of the 
Trademarks apart :from the legal proceeding involving Act Now Plumbing 
pertaining to the ownership of the Trademarks ("Washington Litigation"); 
(viii) the Trademarks are each free and clear of any liens, security interests, or 
other encumbrances; and.· (ix) there are no claims, disputes, actions, 
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proceedings or investigations of any nature pending or threatened against or 
involving Fox, and the Trademarks, apart from those implicated in the 
Washington Litigation. 

6.2. Representations and Warranties of Buyer. Buyer represents and warrants, 
which representations and wa1Tanties shall survive the Ciosing, that (i) Buyer 
has full power and authority to enter into this Agreement and will be bound by 
and perform its obligations under this Agreement; and (ii) this Agreement, 
when signed and delivered by Buyer, will be duly and validly executed and 
delivered and will be the valid and binding obligation of Buyer, enforceable 
against Buyer, in accordance with its terms. 

7. No Liabilities. The parties shall not assume or become obligated in any way to pay 
·any liabilities, debts, or obligations of the other whatsoever, including, but not limited 
to, any liabilities or obligations now or hereafter arising from the parties' business 
activities that took place prior to or after the Closing or any liabilities arising out of or 
connected to the execution of this Agreement. · 

8. Entire Agreement. This Agreement, including all infonnation incorporated herein by 
reference._sets forth all (and is intended by all parties to be an mtegration of all) of the 
representations, promises, agreements and understandings among the parties here~o 
with respect to the subject matter hereof. Without iQ. any way limitjng the foregoing, 
this Agreement supersedes any and all prior or contemporaneous oral or written 
communications and/or agreements between the parties hereto, all of which are 
merged herein. · 

9. Further Assurances. The parties shall execute and deliver any and all additiona~ 
papers, documents and other assurances and shall do any and all acts or things 
reasonably necessary.in connection with the perfonnance of itS obligations hereunder 
to· carry out the express intent of this Agreement, including willing participation by 
Fox and his legal representation by declaration, as a deposition witness at the place of 
Fox's resident, or as a trial witness in the Washington Litigation provided that Buyer 
pays Fox's travel expenses. 

10. Waiver. No waiver of any provision of this Agreement and/or rights or obligations of 
any party hereunder shall be effective, except pursuant to a written instrument signed 
by the party or parties waiving compliance, and any such waiver shall be effective 
only in the specific instance ~nd for the specific purp'ose stated in ~_uch writing. 

11. General. Each of the individuals signing this Agreement on behalf of a party 
warrants· that he has authority to sign the document and thereby bind the party on 
whose behalf he signs. This Agreement is binding ·Upon and shall inure to the benefit 
of the parties, the parties' affected propelties, and their respective successors and 
assigns. All parties agree to fully cooperate and to execute all documents necessary to 
implement the terms of this Agreement. Washington law shall govern any and all 
disputes brought under this Agreement and venue in any action shall be in a court of 
competent jurisdiction in Seattle, Washington, with the prevailing party entitled to its 
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implement the terms of this Agreement. Washington Jaw shall govern any and all 
disputes brought under this Agreement and venue in any action shall be in a court of 
competent jurisdiction in Seattle, W ashi~gton •. with the prevailing party entitled to its 
reasonaple costs and attorneys, fees. This Agreement . may be executed in. 
counterparts via electronic transmission, each of which shall be deemed an original, 
and all of which together shall be deemed a single document. 

The parties acknowledge the acceptance of the terms attd conditions $el forth in this 
Agreement through their signatures on the dates appearing under such signatures below. 

Gary Fox, IndividuaJly David N. Brownt Inc. 
. .. ,/ . ...-"] A .. ;? • .../,. l....I' ,,..:.--?-'-:,? / or 
. , ... (f "'7 ' t 

Ga~ fox 

d/b/a Fox Plumbing and Heating 

David N. Brown, President 
Dated: January ;2.. / , 2() 11 

Dated: January __ ,_2011 

-

\i Ga~ F xPlumb-ing 

~& Galy@9 

Dated: January 2./ , 201~ 

Address: 

23 'ii vlOptp11/ P'.fid: <.,,-/. .2 · (::. 

//J CrJ/J iJ- kC/i a d..s C4- .9 .,< /'.g 7 
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reasonabl~ cost!' and attorneys' fees. This Agre"ment may be executed in 
counterparts via electronic transmission, each of which shall be deemed an original, 
and alt of which together shall be deemed a single document. 

The parties acknowledge the acceptance of the terms and conditions set forth in this . 
Agreement through their signatures on the dates appearing under such signatures below. 

Gary Fox, Individually David N. Browni Inc. . 
d~ Fox Jlumbing and Heating 

l)NJJ.J.~~ Gary Fox 
David N. Bro\vn, President 

Dated: January___, 2011 . Dated: January Z I 2011 

Gary Fox Plumbing 

Gary Fox 

Dated: January~ 2011 

Address: 

.-4-
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7501 2ND_ AVE. SO.• SEATILE, WA 98108 • .(206) 767-3311 • FAX (206) 768-2564 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

DAVID N. BROWN, INC., a Washington 
corporation, d/b/a Fox Plumbing& Heating, 

Plaintiff, . . 

v. 

ACT NOW PLUMBING, LLC, a Washington 
limited liability company, d/b/a Gaty Fox 
Plumbing & Heating,-

Defendant. 

NO. 09-2-37499-6 KNT 

VERIFIED COMPLAINT FOR: (1) 
TRADEMARK IMITATION AND 
DILUTION, RCW 19.77; (2) UNFAIR 
COMPETITION AND CONSUMER 
PROTECTION ACT, RCW 19.86; AND 
(3) TORTIJOUS INTEFERENCE 
WITH BUSINESS EXPECTANCIES 
AND RELATIONS 

Plaintiff, for the causes of action against Defendant, alleges as follows: 

I. JURISDICTION 

1.1 The Court has original jurisdiction over the subject matter of this action 'and of 

19 the parties under RCW 2.08.010, 4.28.020, 19.77.150 and 19.86.090. 

20 

21 2.1 

JI. PARTIES AND VENUE 

PLAINTIFF. David N. Brown, Inc. ("Fox'') is a corporation duly organized 

22 and existing under the laws of the State of Washington doing business as Fox Plumbing & 

23 Heating. Fox is in good standing with the Washington Secretary of State's Office and has 

24 done all things necessary and proper to bring this lawsuit. 

25 

26 

COMPLAINT -1-
40382.doc 

Socius Law Group, PLLC 
ATTORNEYS 

Two Union Square • 601 Union Street, Suite 4950 
Seattle, Washington 98101.3951 

Telephone 206.838.9100 
Facsimile 206.838.9101 
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2.2 DEFENDANT. Defendant Act Now Plumbing, LLC is a Washington limited 

liability 9ompany doing business as Gary Fox Plumbing & Heating. Defendant is located at 

24913 104th Ave. SE, Kent, King County, Washin~on 98030. At all times material hereto, 

Defeqdant conducted business operations in King County, Washington. 

2.3 Venue is proper in King County, state of Washington under RCW 4.12.020 

and RCW 4.12.025, as substantially all of the events or omissions giving rise to the claim 

occurred m· this division of King County and, based upon infonnation. and belief, 

Defendant's primary place of business is located in this division of King County. 

ID .. FACTS. 

3.1 As early a8 1964, the trademark Fox PLUMBING & HEATING (the "Mark") has 

been used in King County to promote, market and perform plumbing, heating and other 

services. 

. 3.2 In 1983, Fox, in conjunction with the purchase of the predecessor business, 

acquired all right, title ~d interests in and to the Mark. 

3.3 On November 7, 1983, Fox registered the Mark as a trade name with the 

Washington Depaiiment of Licensing. A true and correct copy of the trade name registration 

is attached hereto as Exhibit A. 

3.4 In 1984, Fox filed an application to register the Mark as a trademark with the 

Washington Secretary of State. The Mark was first registered 011 June 27, i984 and assigned 

Registration No. 015131. A true and co!Tect copy of the Certificate of Registration issued by 

the State of Washington is attached hereto as Exhibit B. 

3.5 From 1983 and continuously to the present, Fox has owned and used the Mark 

in local and state commerce. 

COMPLAINT -2-
40382 
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3.6 Using the Mark, Fox has provided its services throughout King County. Fox 

has invested substantial sums of time, mone.y and effort to develop, use, advertise and 

promote the Mark. 

3.7 As a result of the care and skill exercised by Fox in the conduct of its 

business, the high quality of the Fox services offered under its Mark, and the extensive 

adve1tising, sale and promotion of Fox bearing the same, the Mark has acquired a strong 

secondary meaning and is famous in King County. The community has used and now uses · 

the Mark to identify Fox services as those of Fox exclusively, and to distinguish them from 

the heating and plumbing services of others. TI1e distinctive Mark had acquired outstanding 

fame and notoriety symbolizing the goodwill which Fox has created. 

3.8 On or about April 7, 2009 Fox discovered Defendant using 'the term "Gary 

Fox Heating & Plumbing" and "Gary Fox Plumbing" in connection with its services 

(collectively, the "Conflicting Mark''). Fox has not authorized any such use of the Mark. 

3.9 Fox is informed and believes, and on that basis alleges, that Defendant did not 

make any effort to clear the Conflicting Mark at any time before using such term or trade 

name. 

3.10 Fox is further informed and believes and on that basis alleges that Defendant 

does not own any trademark rights in the Conflicting Mark and has never sought to register 

such term as a trademark with any state, federal or other jurisdiction. 

3.11 On or about May 12, 2009, cmmsel for Fox contacted Defendant demanding 

that it cease its infringement of Fox's Mark. 

3.12 Defendant failed to respond to Fox's demands and continued to deliberately 

and willfully infringe Fox's Mark. A copy of the Conflicting Mark as currently portrayed on 

Defendant's website is attached hereto as Exhibit C . 
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3.13 Defendant's systematic and continuous selling of services under the 

Conflicting Mark has to date caused actual confusion to ordinary consumers. 

3.14 Defendant's systematic, continuous, and ongoing selling of services under the 
' 

Conflicting Mark is deceptive, and will continue to cause confusion to the ordinary consumer 

and to those encountering Defendant's services to mistakenly assume that those services 
I 

emanate from or are in some way spdnsored, endorsed, approved by or connected with Fox. 

3.15 Defendant's systematic, continuous, and ongoing selling of services under the 

Conflicting Mark is willfully intended to trade on Fox's reputation, to cause dilution of the 

Mark and has contributed to the dilution of the distinctive quality of the Mark. 

rv. FIRST CAUSE OF ACTION 
TRADEMARK IMITATION AND DILUTION 

(RCW 19.77) 

4.1 Fo;x. re-alleges and incorporates herein by reference the allegations contained 

in paragraphs 1.1 through 3.15 as part of this cause of action. 

4.2 Fox is.the owner of the Mark as alleged herein. 

4.3 For the reasons alleged herein, the Mark has become associated with, and 

consequently identifies, Fox's goods and services and no other goods and services. 

4.4 Defendant's use of the Conflicting Mark in connection with the promotion of 

goods and services as alleged herein is deceptive, misleading and is likely to cause consumer 

confusion and mistake of the type described by the RCW 19.77.140 and dilution of the Mark 

as described by RCW 19.77.160. 

4.5 For the reasons alleged herein, Defendant's Conflicting Mark infringes Fox's 

state trademark rights in the Mark and deprives Fox of the benefit and goodwill of the same. 

4.6 As a direct and proximate result of Defendant's trademark infringement and 

unfair competition as alleged herein, Fox has been, and continues to be, injured in its 
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business and property and has sustained, and will continue to sustain, damages to its 

business, goodwill and reputation in an amount to be proven at trial. 

4.7 Fox has no adequate remedy at law against Defendant's infringement of the 

Mark. Unless Defendant is preliminarily and pe1manently enjoined from its unlawful use of 

the Conflicting Mark as alleged herein, Fox will continue to suffer· irreparable harm. 

4.8 Fox is entitled to.an award of three times Defendant's profits and its costs and 

attorneys' fees pursuant to RCW 19. 77 .150. 

v. SECOND CAUSE OF ACTION 

UNFAIR COMPETITION AND CONSUMER PROTECTION ACT 
(RCW19.86) 

5.1 Fox re-alleges and incorporates herein by reference the allegations contained 

in paragraphs 1.1 through 4.8 as part of this cause of action. 

5.2 Defendant engaged in unfair and deceptive acts or practices by imitating 

Fox's Mark, goods and services in Washington thereby creating public confusion as to the 

source of the goods and services. 

5.3 Defendant's deceptive acts or practices injured Fox. 

5.4 Defendant's actions offend the public, are unethieal, oppressive and 

unscrupulous, affecting trade and commerce now and in the future both within Washington 

State and elsewhere. 

5.5 A causal link exists between the deceptive act and the resulting injury. 

5.6 Fox has suffered damages relating to violation of the Consumer Protection 

· Act RCW 19.86 by Defendant. The quantum of these damages will be proven at trial. . . 

5.7 Fox seeks, and is entitled to recover, its actual damages, together with the 

costs of suit, including reasonable attorneys' fees. 

5.8 Fox seeks and is entitled to recover an award of damages of up· to three times 

the amount of the actual damages sustained up to the amount permitted by Jaw. 
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40382.doc 

Socius Law Group, PLLC 
A T T 0 R N E Y S 

Two Union Square • 601 Union Street, Suite 4950 
· Seattle, Washington 98101.3951 

Telephone 206.838.9100 
Facsimile 206.838.9101 

162 



1 Vl. THIRD CAUSE OF ACTION 
TORTUOUS INTERFERENCE WITH BUSINESS EXPECTANCIES AND 

2 RELATIONS 

3 6.1 Fox re-alleges and incorporates herein by reference the allegations contained 

4 in sections 1.1 through 5.8 as part of this cause of action. 

5 

·6 

6.2 

6.3 

Fox has a valid interest in its business expectancies and relationships. 

Defendant, by displaying and otherwise using the Mark, infringed upon Fox's. 

7 trademark interests and .tortuously interfered with Fox's business expectancies and 

8 relationships. 

9 6.4 As the direct and proximate result of Defendant's tortuous interference with 

I 0 Fox's business expectancies and relationships, Fox has suffered and continues to suffer 

I I damages, both direct and consequential. 

12 6.5 Fox is entitled to injunctive relief as well as judgment against Defendant for 

13 all damages, direct and consequential, in an amount to be proven at trial, together with 

14 interest thereon, both prejudgment and post-judgment, at the highest rate permitted by law, 

15 and reasonable attorney's fees and costs pursuant to equitable bases. 

16 

17 7.1 

VII. RESERVATION 

Plaintiff re-alleges and incorporates herein by reference the allegations 

18 contained in paragraphs 1.1 through 6.5 above as part of this-cause of action. 

19 7.2 Plaintiff reserves the right to add other defendants, claims and causes of action 

20 based upon discovery as it develops in this case. 

21 · Vlll. RELIEFREQUESTED 

22 Plaintiff requests the following relief against Defendant: 

23 1. For judgment that the Mark is a valid Washington State Trademark and has 

24 been infringed upon by Defendant; 

25 

26 
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2. For an injunction preliminaTily and pennanently restraining and enjoining 

Defendant, its agents, servants, employees and all others in active concert or participation 

with Defendant from further infringing the trademark interests of Fox in any manner; 

3. That during the pendancy of this action, Defendant be required to deliver up to 

be impounded all copies of the Conflicting Mark in its possession or under its control; 

4. That Defendant be required to pay to Fox such damages as Fox has sustained 

in consequence of Defendant's infringement of tlie Mark, said state trademark interests, 

unfair competition and to account for: 

a. All gains, profits and advantages derived by Defendant by its 

infringement of the Mark; and 

b. All gains, profits and advantages derived by Defendant by said trade 

practices and unfair competition; 

5. For a trebling of damages of the amount found or assessed as a result of 

willful infringement as allowed by RCW 19.77.150; 

6. 

7. 

8. 

COMPLAINT 
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For a trebling of damages as allowed by RCW 19.86.060; 
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1 DA TED this fl_ day of October, 2.009. 
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By~ • ....._____-: 
RonaldD. Allen, WSBA#19806 
Lucy Rake Bisognano, WSBA #37064 

Attorneys for Plaintiff 

IRON MARK LAW GROUP, PLLC 

By-=--'#==;.__~~~~~~~~~~ 
Cl "stopher S, Beer, WSBA No. 27426 

Attorneys for Plaintiff 
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VERIFICATION 

DAVID N. BROWN declares on this 9th day of October. 2009, at Seattle, 
Washington, under penalty of perjury under the laws of the State of Washington that he is the 
President of the Plaintiff, David N. Brown, Inc .. named in this Complaint, has read the 
Complaint, and knows its contents and that the statements made in this Complaint are true 
and correct to the best of his knowledge. 

COMPLA1NT 
<IOllldoe 

DA~· B'WWN, INC. 

\~ N.5cv---
David N. Brown, Its President 

-9-
Socius Law Group, PLLC 

A T T 0 R N E Y S 
Two Union Square • 601 Union Slleel, Suits 4950 

Sea!Ue, Washington 98101.3951 
Te1ephon&206.83B.9100 
Focslmlla 206.638.9101 
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STATE OF 
WASHINGTON 

C!:RTIFICATE OF TRADE f~AME 

llUSINES'A LICENSE ClE~TEi'I 

Dtpactm1nr of Licendna 
Olympi•, WA 98£>04 
Phan•: 1.S00-562-820J 

12061 764-278a 

Chaptsr l9.80.D10 ACW requirn 1ny pauon who cooducu bu11n- io tlw Stmto of WaihitlQton under• tr.0. nama of 1aismed n•nw ot 1ny kind to Hie 
a C111tifie1I• of Trade Name with th• WlllhinQ!On Stelit Otfl¥1rrant of Lio;an&lnQ. 

A Tud• Name it: !iii 1 na""' taken up or adopt11d by •~·Mileti dOllt not Include tbt true 1nd real n..m. of tnat perion; lbl any nOITllJ omor Ul<tn 
th• tMI and lr\M narr111 of J!.1 penonr cooduc1 in11 th<t bu1lrw.._ 

A A.al Ind Tru-t Namo It: lal thd r.urnarne ol en lndlvidu•I CCt.Jpled "6ith on• or more <>I hll/htr lnltlal1.or n11ma1, or anv combination thereof; lb) ttia 
name by which 1 por91ln is b"'t known and culled in tho bu1int11 community where bu1ine11 la tnnsactad, If this 11 ulOd .. th<! loQal 1ltln•tu". 

Tr. bu1ine• must bl regiu11rud •a Tr..te Name if: . 
I, it does not con tarn the namn ot sfl the ownot~ wtl.t!Mt th<tld n•m.ta ttand 1lon.a or ate coup fed with other wo.U. du111:rlbln11 thil bulli1._; 
2. it containt a nickname Vllith the 1urnama wlwn tlta lndlvidulil u1111 • dilferwnt na,..,.. 111 • ieG&I tiQf\&t.,ra; 
J, ii contaiM nalTl<ls or rnilhtl' with Iha 1umllm9 whidl tro no1 th• individual'a ro.I n.,,,. or initi•l1; 
4. it contain• wonts which ,uggett lldditlon•I ownetf, iudl • "Company", ~51 Auoclllttrf''. "a. SQri('. 

A Nou~ of C..ncell•clon must be filed when the Trllde NiWT\41 is no lonv-r boring ullld: In tile Stam of Wmhingion by ttM panonlll Um<! on the Certltk:#ta 
ol Tradol N..,. ta filed v.ith !hll Depar1m11nt ot Licenain~ 

A ~tilicate of Am.ndmant mll•I oo fillld when there is a ch.nQe of "'V addreu, lndi11idual'1 le981 name, or coontlH whart lfMt Tr- Nll!TI8 i1 to be~ 
Anv other ciienQI requires filing of a Notice ot CanaHation of th• ariljinal r"lli&uatlon imd 1 !MW C.rtlflcat• of Trm. Name. 

fll~tredlit'Qf'llttJT\f'CIA~----~- --· - ·--·------- ----- -----~---

1. Individual•• th.e signature tJll4d 01t cilackJ and documena. 
2. Mlltried indlvldua11 • tlwl 1i9natur~ of one mcrmbllr u repra•ntlnlJ tlla "'9fltal c:ommi.nlw. 

In compl.ance "''th Chaptsr 19.80,0IO ACW, tne unden;iQ~ pqnonlal, btllng firit w.a<n, attint lhet lhe·natom1111ts 011 tha ,_1111r11111i~ of thia '9rt.!flmta 
W'& 1ru•; and that tht nllfll<l!ll appearing thareir\ ia/llfll tful 1•1141 and reol nraffiald of the 1,1nd11nlgned. 

Signatura Si11n111110 

1 horoby certify that on thi• data pd<10<1ally appeared b<llora ms the abav• nam<d pv<fon(rl to mer knOWTI 
to ba tho indivlwolhl du:rlb&d and Mio DKf¥U\Vd th• loroqolng in•tni~nt and 11el<nowlfldljed tluit the 
1oo~a nalTl!ld iiw;ed and 1>talud th•""""' H A1-c1 lh11,hor, or ttlelrt lrH and vo!Lrni.ry llCt end 
ci...a tor 11Ml ...... and purpo .. • ller•ln mentioned. 

----4<-ioc.&.-:;;--+-.<C----t9 13. 

BLC. lC0-0:51 Cactlfl""t• of TU4• N•m• (Sid• I ol 21 
(R/7/UI 
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·!. 

CERTIFICATE OF TRADE NAME 
!Print or IVP9 111 information on ml11ldl,I 

T.-.ds N....,. to bl Rei11swrtd: __ _..-:P.....;:o""x"--"P'""'l~umb..,,,.....,.,in..,9.-...... ________________________ _ 

Mallillll Addml: _5:..9~0...:...7_:;;;E:...;m..,.p:...;i;:;;:r:...;e;;......;W.:..:a:;..Yi.....:S:;.,i..;, -:...,.;.S;::.e.::a..;::t..::t~l~e..L, .....:..:W:.!..A~ ... 9~0wli...il1r.JBot--____ _ 

_Ot-Ad•m• 
_02-Aootln 

'-Ol-B•nton 
_04-CMten 
_O>CJallllltt 
-OS.Cltrk 
_07-Columbl• 
-08-Cowlltt 

Brown 
L.cN....,. 

Lat1N-

L.NtN-

LM1 Nane 

LaatNeme 

LMtN1me 

_oo.ooua111 
-11>-Ferry 
-11-Franklin · 
-t2-Garl~ld 
_13-Grant 
-14-Groys Harboc 
-11>-hland 
-16-Jetfenoo 

David 
FlmN.m1 

Flrat Nllmll 

FlrwtNeme 

Fll'ltN•me 

First Nern. 

Fl"t Nome 

N. 

X~l7·1<1"1! 
Jat-18-Kitr.op 
-1!}.Kitutu 
-2().Klickltat 
_21·L-I• 
- 72-Li11ooln 
-23-~ 
--24-0MnOQll(I 

MlddWNfme 

MlddleNl!l'lD 

MlddklN-· 

Mldd•NIRlll 

Middle Ntme 

Mlddi. Nanw 

• 

e111na.. 

llnWtta 

llnl*11t 

llnhdstl 

llrtW.t.w 

TRADE NAME RfG&STRATION FEE: sa.oo · MAKE CHECICI PAYAllLI T01 

&LC· 10~0$1 (Sid• 2 <>I 21 ( f{/7/IZ) 

On_.. MIN, eltn &M ldtno~ dill lnlau~ 
IMfo,.. a na1ary puDtic&, 

Be _.. llM no1llfy 19a1 Ill i.tible. 

8111R yllUf - •"8Gdv 11 It Is eot#lld ~ 

···---·-·-------

EXHIBIT_L 

MelUnQ Addrff:a 

MemneAddr .. 

MltUlng Addnta 

... lllfti Adlh• 

Memne Addi'-

_33-sia..,.nt 
-l+Thunton 
__JS.Wahkiakum 
_36-Wolla W•li. 
-37-Whaicom 
--38-Wnltmmn 
--39-YekllTlll 

9BlU 

STA.Ti TRliAlllRER 
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~CRE'DUlY 
of SThTE 

CER'l'JFJCATE REG18'l'RAT10N OF TH.A DE!tlARK 

* *· J, ~Jlt~ !/~of!/tako/llwYekk.o/0/il~ 
and waMatv of & !/eat o/ ~ !l&:W, do-/~~ W- & ~ 
g t<CU!enuu.l ~;ui,: 

''",: 01S1Jl 
nl-E I: 

(Deparooental Use Only) 

ISSUE DATE:: •JUI' 2 7 'f3&4 EXl.'IRA'l'ION DATE: 

(1) Name of Registrant: Dav1 __ d~N_.~B_r_ov_1_1_,_1_n_c_.~~~~~~~~~~~~~~~~~~~~~-
(a) If partnership, names of partners: (4) The single classification ~which 

(b) If corporation, state of incorp-
oration: Washington 

(2) Business address of Registrant: 
'j907 M L Kin~ Jr. Way Sputh 
Searrle, WA 98118 

(3) Deocriptioo of the trademurk exactly 
as it is registered and as shown in 
the attached Jipecimen: "Fax Plumbing 

~ ll<'at!.ng" with ;i dt!plc:cion of a fox 
llttl red ln tup cont nnd ~ervlce hat 
holding a wrench in his rtghc hat~ 
and 11 leaking pipe in hia left hand. 

best daucribes the goods or services thiu 
trademark is used with: ~1_0_3~~~~~~ 

(5) The actual goods or services with which the 
trademark is used are: Plurubing and ho-ating 
services consisting of, among other things, 
repair and remodeling, sewer service, new 
conutruction, lawn sprinklers, drain cleanin 
and heating repair and installation. 

(6) Date trademnk first used in Washington by 
registrant or his/her predecessor in b~ei-
n<'"a' 19&4 

(/) Date trademark first used anywhere: 
1964 

See faceimilie of trademark 
attached b.ereto: 

~n !Ye4/i,nwn# 6)f fte·woj; .!I~ ~ 

HI my I.and tUul "~ -'~ ~ ff-I 
o/ lkr 9-'taU t{O)faJI.;~. fJlJ.nu al 6'4 
'feajUl<>I ~ 21 ~ o{- Jtine lfJ~. 

~CJ[;~ 
s:;f 51 IR 4/81) RALPH MUNRO. Sccrc1orvafS1B1c 
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Gary Fox Plumbing and Heating - 2417 Emergency Service 

--~-· 

BBB 
;::f.·:. 

http://www.garyfox.com/ 

·· .. 

·, '; . 

. •, .. ·, .·._.'' 

= c EXHIBI I_-==--

Page 1 of 1 

. ·;- ' 

··~··· . /.· ,Y'I' 
.• ,. ..• 

. . . ·,' . ~' ' . ,·_ ., 

.. 

"We do it right the first time for a .fair 
price" 

253-854-2024 
Gary Fox Plumbing & Heatin! 
specializihg in residential and commercial 
plumbing, heating, and air conditioning in 
King, Pierce, and Snohomish Counties. 

24/7 Emergency Service! 

Locally Owned & Operated 
Means You Pay Less!!! 
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FILED 
11 JAN 05 AM 9:00 

KING COUNTY 
SUPERIOR COURT CLE K 

E-FILED 
2 CASE NUMBER: 09-2-37499 6 KNT 

3 

4 

5 

6 

7 

8 

IN THE SUPERIOR COURT OF THE STATE OF WASlllNGTON 
IN AND FOR TIIB COUNTY OF KING 

9 DAVID N. BROWN, INC., a Washington 
Co!'poration, d/bla Fox Plumbing & Heating 

No. 09-2-37499-6 KNT 

10 

11 

12 

Plaintiff, 

v. 

ACT NOW PLUMBING, LLC, a Washington 

DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 

Date ofHeal'ing: Feb. 3, 2011 
Time of Hearing: 8:30 AM 

13 limited liability corporation, d/b/a Gary Fox 
Plumbing and Heating, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The Honqrable Wesley Saint Clair 
Defendant. 

I. INTRODUCTION 

Defendant Act Now Plumbing LLC, dba GARY FOX PLUMBING hel'eby moves for 

summary judgment, and requests that the Plaintiffs claims be dismissed in theil' entirety. The 

Plaintiffs claims should be dismissed because ( l) the plr:iintiff lacks standing for some of its claims, 

(2) some of the Plaintiffs claims are barred by the statute of limitations, (3) all of the Plaintiff's 

claims are barred by !aches and estoppel by acquiescence, and (4) because as a matter of law, there is . 

no likelihood of confusion between the plaintiff's and defendant's marks. 

Defendant's Motion for Summat')' Judgment-! 
OLES MORRISON RINKER & DAICER LLP 

701 PUCE STREET, SUITE 1700 
SEA'fTLil, WA 98101-3930 

PHONE: {206) 623-3427 
FAX: (206) 682·6234 
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1 II. STATEMENT OF FACTS 

2 A. Origins of Plaintiff's Company, FOX PLUMBING. 1 

3 In 1964 Virgil Fox founded what is now known as FOX PLUMBING.2 In 1983, Plaintiffs 

4 current president David Brown purchased the Fox Plumbing.3 Up until that time, the Plaintiff had 

5 done business under the name VIRGIL FOX PLUMBING & HEATJNG.4 In November 1983, the 

6 Plaintiff registered the tradename FOX PLUMBING.5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

B. Plaintiff's J8r Trademark: TM #015131, June 27, 1984-June 27, 1994. 

On June 27, 1984, the Plaintiff registered a trademark with the Washington Secretary of State 

for "'Fox Plumbing & Heating with design,' with a depiction of a fox attired in top coat and service 

hat holding a wrench in his right hand and a leaking pipe in his left hand." (hereinafter "1st 

Tmdemal'k").6 Plaintiffs 1'1 Trademark expired on June 27, 1994 and was not renewed.7 

c. 01igins of Defendant's Company GARY FOX PLUMBING. 

Gaty Fox was an employee of VIRGIL FOX PLUMBING AND HEATING from 1980 to 

1981.8 In Octobet' 1982, Ga1y Fox began opernting a plumbing business in Kent under the name FOX 

DELUX PLUMBING.9 Similar to.the mark for FOX PLUMBING, the mark for FOX DELUX 

PLUMBING also included an image of a fox.10 

D. In 1984, Plailltiff Sues Gary Fox for T1·adernark and Trade Name Infringement. 

On March 7, 1984, the Plaintiff's attorney sent Gary Fox a letter demanding that Gary Fox 

"immediately cease and desist from the use of the name Fox Delux, Inc. and any other similar name 

1 Both the defendant and plaintiff use the words "Plumbing" and "Plumbing & Heating" in their company 
names somewhat interchangeably. See Appendix A at 2-14. · 
2 See Deel. Lasky Ex. F. 
3 See Deel. Laslcy Ex. I-I; See Deel. ofDavid N. Brown if 5 (No. 09-2-37499-6, Sub. #21, Dkt Date: 5/20/2010). 
'1 See Deel. Lasky Ex, A at DBRN 61114, DBRN 614 . 
.i See Deel. Lasky Ex. B at DBRN 649 ~3, DBRN 655-656. 
6 See Deel. Lasky Ex.Bat DBRN 649 if3, DBRN 657-658. 
7 See id 
8 See Deel. Lasky Ex. A at DBRN 610 ~2. 
9 See Deel. Lasky Ex. A at DBRN 611 if3. . 
10 Compare Deel. Lasky Ex. A at DBRN 616, with Deel. Lasky Ex.Bat DBRN 658. 

Defendant's Motion fm· Summary Judgment - 2 
OLES MORRISON RINKER & BAKER LLI' 

701 PIKE STREBT, Sm TE l 700 
SEATl'LE,\VA 98101-3930 

PHONE: (206) 623-3427 
FAX: (206) 682-6234 
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which will cause confusion in the public mind."ll On March 30, 1984, Gary Fox's attorney 

responded that the names were not confusing, and the Plaintiff did not have a supel'ior right to the 

name. 12 Neve1theless, Gruy Fox notified the Plaintiff that he intended to reincorporate his plumbing 

company as G.L.F. MECHANICAL INC., and gradually phase out the name FOX DELUX 13 On 

March 29, 1984, Gary Fox re-incorporates as GLF MECHANICAL, INC., and began to phase-in that 

name. 14 But, Gary Fox's phase-out was not sufficiently expedient,15 and on October 29, 1984 the 

Plaintiff filed suit against Gary Fox's legal entities for trademark and trade name infringement, 

seeking to enjoin Gaty Fox from advertising under or using the trade name FOX DEL UX or using an 

image of a fox in its mark.16 On or about November 8, 1984, this Court entered a preliminary 

injunction enjoining Gary Fox from using a mark with an image of a fox or the name FOX DELUX 

during the pendency of the lawsuit. 17 

E. To Resolve the Lawsuit,·· Gary Fox Agreed to Change Compa1iy Name to GARY FOX 
PLUMBING and to Cease the Using of an Image of a Fox in his Mark. 

On January 9, 1985, after being informed by the Plaintiff that it would not allow Gaty Fox to 

use the word "delux" in his business name,18 Gary Fox informed tlte Plaintlff tltat "/i]n tliefuture 

//tis] business will be known as 'GARY FOX PLUMBING'. "19 Gary Fox also provided the Plaintiff 

with a proof of its new mark at that time.20 Soon thereafter, the Plaintiff and Ga1y Fox "reached 

agreement as to the terms and conditions of [a] pennanent injunction," the terms of which were 

entered by this Court on or about May 24, 1985 (hereinafter "Agreed Permanent Injunction").i1 The 
\, 

Agreed Permanent Injunction enjoined Gary Fox , his entities, "and their officers, agent, employees, 

11 See Deel. Lasky Ex. I at DBRN 275-276. 
12 See Deel. Lasky Ex. J at DBRN 274. 
13 See Deel. Lasky Ex. J at DBRN 274. 
14 See Deel. Lasky Ex.Kat DBRN 581-582. 
15 See generally Deel. Lasky Ex.Kat DBRN 271-273, 269-270, 268, 267, 266. 
16 See Deel. Lasky Ex. M. 
17 See Deel. Lasky Ex. N. 
18 See Deel. Lasky Ex. O. 
19 See Deel. Lasky Ex. P (emphasis added). 
20 See Deel. Lasky Ex. P. 
21 See Deel. Lasky Ex, Q at DBRN 602. 

Defendant's Motion for Summary Judgment~ 3 
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representatives and all persons acting in concert or participating with them," from both (a) using a 

trademark containing an image of a fox, and (b) "using the trade name 'FOX DELUX' in any form of 

display or advertising.whatsoever anywhere in King County."22 In accordance Gaty Fox's Januaty 9, 

1985, for the next 23 years (1985-2008) Gaty Fox continued to operate his business under the name 

GARY FOX PLUMBING (or slight variations thereof) with a mark containing an image of a pl1;1mber 

rather than a fox.23 During this entire period, the PJaintiff had actual or constructive knowledge that 

Gaty Fox was operating his plumbing company under this name and mark 24 

F. Plaintifrs 2"d Tmtlemark: TM #32143, April 5, 2004 - April 5, 2009. 

On April 5, 2004, David N. Brown Inc. registered a trademark with the Washington Secretary 

of State for "Fox Plumbing & Heating with design," the design being a picture of a fox fixing a leaky 

pipe (hereinafter "2"d Trttdemar~").25 Plaintiffs 211d Trademark expired on April 5, 2009 and was 

not renewed,26 

G. In 2004 Dispute between Plaintiff and Gary Fox, Plaintiff Acknowledges that GARY 
FOX PLUMBING Mark is Distinguishable from Plaintiff's Mark, and Consents to Gary 
Fox's Use and Right to Sell tltat Mark. 

In 2004, after discovering that GARY FOX PLUMBING was being listed as "FOX GARY 

PLUMBING" in one of the telephone directories, Plaintiffs counsel wrote to Gary Fox warning him 

that using the name FOX GARY PLUMBING infringed on the Plaintiffs trademark.27 As letter reads 

in pertinent part: 

We represent David Brown, Inc. and Fox Plumbing & Heating. We have been 
asked to write regarding recent instances of 1rademark infringement resulting from 
your use of the business name "Fox Gary Plumbing." 

As you know, client Fox Plumbing &. Heating, has enjoyed use of the trademark 
"FOX PLUMBING & HEATING" and the design of the fox in Washington State 
since 1964. Your history with our clie1tt includes litigatio11 in 1984 wlticlt resulted 
in a court ordered injunctio11 prohibiting your use of the trademark FOX DELUX 

22 See Deel. Lasky Ex. Q at DBRN 6031jl, DBRN 605. 
23 See Appendix A at pp. 3-10. 
24 See Deel. Lasky Ex. Rat p. 2. 
25 See Deel, Lasky Ex. C. 
26 See id. 
27 See Deel. Lasky Ex. R. 
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and tlie fox desigtt incorporated in our client's logo. Parties agi·eed to this 
injunction after assu1·ances that you1· company name would likely change to G.L.F. 
Mechanical and an understanding that while you could use your name "Gary Fox" in 
connection with youl' business in the State of Washington, trademark rights to the 
name FOX, used in connection with plumbing services, rest with FOX PLUMBING 
&HEATING, 

*** 
Your ug_e of the name GARY FOX PLUMBING is somewlzat distingttislted from 

my client's traclema1•k because tlie proper 1'ame "Gary Fox" is included. 
C011s1mrers ca11 recognize "Gary Fox" as alf individual's name attd arguably avoid 
co11fusi011 witli FOX PLUMBING & HEATING. However, when advertisements or 
directory listings list yow· business as FOX GARY PLUMBING wherein 11FOX11 

precedes "GARY", the consumer does not readily recognize FOX GARY as a proper 
name. This results in confusion with our client's trndemark. Confusion is 
stt·engthened by the fact that the name FOX GARY PLUMBING precedes FOX 
PLUMBING & HEATING alphabetically and will be the first listing a consumer sees 
in the yellow pages, a main source of advertising for the plumbing industry. 

Given yout· company's history with our client and their tt·ademark, your use of 
"FOX" as the initial word in your plumbing company name iii yellow page ads after 
20 years of listlrzg as "Gary Fox Pl11mblng," appears designed to intentionally 
deceive the public into thinking that youi· company is Fox Plumbing & Heating ..... 

*** 
In order to settle this matter, my client is prepared to offer $20,000 to put'chase the 

trade name GARY FOX PLUMBING. This would include all possible variations of 
the name .... 

Ple1u·e know, that if you were to sell your plumhi11g b11si11ess wltli a trade name 
that Includes tlie word "fox", the 1984 i11junctlon and this letter will 11eecl to he 
disclosed as a material disclosure. Any p11rcltaser of tlte trotlename mid hu.finess 
will be subject to tlie lemis of tlte /11}1111ct/on.28 

Sho1tly thereafter, the dispute was resolved by Gary Fox agreeing to instruct tl1e phone 

company to list his company as "Gary Fox [Plumbing]" rather than "Fox, Gary [Plumbing]."29 Gary 

Fox continued to do business under the name and mark GARY FOX PLUMBING until 2008 when he 

sold the company and associated mark/name to the Defendant.30 

Plaintiff Attempts to Pm·chase GARY FOX PLUMBING in 2004 and 2008. 20 H. 

21 As seen in the above quoted letter, in 2004 the Plaintiff attempted to purchase the tights to the 

trade name GARY FOX PLUMBING from Gary Fox in 2004.31 But Gary Fox declined to sell. Again 22 

23 in the summer of 2008, the Plaintiff offered to purchase the name and goodwill of GARY FOX 

24 

25 21 See Deel. Lasky Ex. R (emphasis added). 
29 See Deel. Lasky Ex. T. 

26 30 See Appendix A at pp. 9-10. 
31 Se~ Deel. Lasky Ex.Rat p. 3, Ex. S, Ex. T. 
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PLUMBING from Gary Fox.32 Again the patties could not reach an agreement on terms.33 During 

2 this time, the Plaintiff knew that Gary Fox was considering selliµg to third-parties, yet the Plaintiff 

3 never wamed him that he did not have the right to sell the name and mark.34 

4 L 

5 

The Defendant Pu1·chases GARY FOX PLUMBING from Gary Fox in October 2008, 

In 2007, Gary Fox's long time friend Igor Ivanchuk (the Defendant's principal and sole member) 
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began working for GARY FOX PLUMBING as a plumber's helper,35 In the Spring of 2008, Gary Fox 

info1med Ivanchuk that he was very sick with lung cancer, and that he would be willing to sell Ivanchuk 

his company GARY FOX PLUMBING.36 In anticipation, lvanchuk began purchasing some of GARY 

FOX PLUMBING's assets, including several of GARY FOX PLCJMBING's company vans/trucks.37 That 

summer, Gaty Fox changed his mind several times about selling to Ivanchuk.38 Gary Fox informed 

lvanchuk that several othe1· people had expresSed interest in purch~ing GARY FOX PLUMBING, but he 

nev~r disclosed the identities of these prospective buyers to Ivanchuk.39 In: the Fall of 2008, Gary Fox 

and Ivanchuk reached an agreement on terms for the purchase and sale of GARY FOX PLUMBING.40 

On cir about Octobel' 27, 2008 Gary Fox and Ivanchuk executed a purchase and sale agreement and a bill 

of sale for the transfer of GARY FOX PLUMBING to Ivanchuk.41 As pait of this tl'ansaction, Gaty Fox 

transferred the goodwill, name, mark and assets of GARY FOX PLUMBING to Ivanchuk.42 

Contemporaneous with his purchase of GARY FOX PLUMBING, Ivanchuk formed the 

Defendant's legal entity Act Now Plurp.bing LLC, and t'egistered the trade name GARY FOX 

32 See Deel. Lasky Ex. U. 
33 See Deel. Lasky Ex. U, 
34 See e.g., Deel Lasky Ex. U at p. l iJ4. 
35 See Deel. Igor Ivanehuk 11 2-4. 
36 See Deel. Igor Ivanehuk ii 5. 
37 See Deel. Igor Ivanchuk 'II 9. 
3& See Deel. Igor Ivanehuk ii s. 
3' See Deel. Igor I vanehuk if 7. 
40 See Deel. Igor lvanehuk. 110 
41 See Deel. Igor Ivanclmk 110, Exs. A & B. 
42 See id.. 
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1 PLUMBING under that entity with the Department of Licensing.43 Since acquiring GARY FOX 

2 PLUMBING in late 2008, the Defendant has continued to use same mark (with only small variations) 

3 that Gai-y Fox had used since 1985.44 

4 J. 

5 

On October 15, 2009, Plaintiff File$ This Lawsuit Against the Defendant for Statutory 
Tt·ademark Imitation and Dilution (collectively referred to as ''Trademark 

. Infringement"), CPA Violations, and Tortious Interference. 
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On October 15, 2009, the Plaintiff filed the current lawsuit against Defendant asserting causes 

of action for: 

(1) statuto1y trademark inlitation and statutory trademark dib1tion (RCW 19.77), 
(2) unfair competition and consumer protection act ("CPA'') violations (RCW 19.86), and 
(3) tortious interference with business expectations and relations.45 

The Plaintiff's Complaint was verified under oath by Plaintiffs president on October 9, 

2009.46 The Plaintiff's Complaint alleges, inter alia, that the Defendant infringed on Plaintiffs 1"1 

Trademark, which is the only trademark referenced in the Plaintiff's Complaint.47 This allegation of 

infringemen~ of Plaintiffs 1'1 Trademark is the undedying basis for all of the Plaintiff's claims.48 The 

Plaintiff had no trademat'ks registered in Washington on the dates its Complaint was filed and 

verified.49 

K. Plaintiffs 3rt1 Trademark: TM# 53595, October 21, 2009 - Marcil 16, 2010. 

On Octobe1· 21, 2009, after this lawsuit was filed, the Washington Secretary of State issued 

the Plaintiff a Washington trademark registration for "Logo consisting of Fox fixing a pipe with the 

43 See Deel. Igor Ivanchuk 1f 12. 
44 See Appendix A at pp. 3-14. 
45 See Deel. Lasky Ex. V at pp. 1, 4-6. The Plaintiff later moved to amend its complaint to add n cause of nction 
for common law trade name infringement. See Motion to Amend Complaint (Case No. 09-2-37499-6, Sub. · 
#38, Docket Date: 10/29/2010). This Cou1t granted the Plaintiff motion on November 15, 2010, but the 
Plaintiff never filed an amended complaint in this action. See Order Granting Leave to Amend (Case No. 09-2-
37499-6, Sub. #39A, Docket Date: 11/15/2010). 
46 See Deel. Lasky Ex. Vat p. 9. . . 
41 See Deel. Lasky Ex. Vat ft 3.4, 4.5, and its Exhibit B. 
48 See Deel. Lasky Ex. V 115.2, 6.3. 
49 See Appendix A at pp. 10-11. 
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1 name of the company, 'Fox Phimbing & Heating' and tagline 'get out of the box ... call fox!"' 

2 (hel'einafter "3'd Tnulemark").50 Plaintiff cancelled its 3rd Trademark on March 16, 2010.51 

3 L. 

4 

Plaintiff's 4'h .Trademark: TM# 53846, March 16, 2010 - Present. 

The same day that the Plaintiff canceled its 3rd Trademark, and 5 months after filing this 

5 

6 

7 

8 

9 

10 

11 

12 

13 

lawsuitthe Plaintiff registel'ed a new trademark fot "'Fox Plumbing & Heating' with an image of a 

fox fixing a leaking pipe" (hereinafter "4tJ' Trademark").52 Plaintiff's 4111 Trademark is its only 

trademark currently registered in Washington.53 

M. This Court Denies Plaintiff's Motion for Partial Summary Judgment. 

On April 12, 2010, the Plaintiff filed a motion for partial summary judgment, on liability on 

its claims for "tl'ademark infringement under RCW 19.77.140" (i.e., statutory trademark imitation), 

and CPA violations under RCW 19.86.020.54 On July 19, 2010, the Court denied Plaintiff's motion.55 

III. STATEMENT OF ISSUES 

( 1) Did Plaintiff lack standing for its statutory trademark imitation cause of action (RCW 
14 19.77.140-.150} where the Plaintiff did not have an existing registered trademark on the date it filed 

its Complaint? Yes. 
15 

(2) Is Plaintiff's statutory trademark imitation cause of action (RCW 19.77.140-.150) 
16 barred by the statute of limitations? Yes. 

17 (3) Are Plaintiff's trademark infringement claims barred by the doctrine of )aches? Yes. 

18 (4) Are Plaintiff's trademark infringement claims barred by the doctrine of cstoppel by 
acquiescence? Yes. 

19 
(5) Should Plaintiffs trademark infringement claims be dismissed becuase, as a matter 

20 oflaw, there is no likelihood of confusion between Plaintiff's and Defendant's marks? Yes. 

21 (6) Should Plaintiff's CPA and t01iious interference claims be dismissed based the 
failure of the underlying basis for those claims? Y cs. 

22 

23 50 See Deel. Lasky Ex. D; See also Appendix A at p. 11. 
si See WATM 53595, TRADEMARKSCAN-WASHINGTON (Westlaw) (status listed "cancelled" on 3/16/10). 

24 52 See Deel. Lasky Ex. E. · . 
S3 See Deel. Lasky Ex. E; See also Appendix A at pp. 7, 10, 11. 

25 54 See Plaintiffs Motion for Partial Summary Judgment on Liability, at p. 5 (Case No. 09-2-37499-6, Sub. #9, 
DktDate: 4/12/2010). 

26 ~5 See Order Denying Pa11ial Summary Judgment on Liability in Favor of David N. Brown, Inc., at p. 3 (Case 
No. 09-2-37499-6, Sub. #33, Dkt Date: 7/19!2010). 

Defendant's Motion for Summary Judgment - 8 
OLES MORRISON ItlNKER & BAKER LLP 

70 I PIKE STREET, SUlTB 1700 
SEATTLE, WA 98101-3930 

PHONE: (206) 623-3427 
FAX: (206) 682-6234 

182 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

IV. EVIDENCE RELIED UPON 

The Defendant relies upon this motion, the Declaration of Adam K. Lasky and the 

accompanying exhibits, the Declaration of John McGarry, the Declaration of Igor Ivanchuk and 

accompanying exhibits, Appendix A (Timeline of Plaintiffs rmd Defendant's Marks) and Appendix 

B (copies of cases per GR 14.l(b)) to this Motion, the pleadings and papers filed herein, and such ornl 

argument as the court may entertain. 

v. AUTHORITY 

A. Standa1•d for Summary Judgment. 

Under Civil Rule 56, the entry of summary judgment is mandated when the evidence in the 

record shows no genuine issues of material fact. The moving patty is entitled to summary judgment 

when that party can show there is an absence of evidence suppotting an element essential to the 

Plaintiffs claims. Eas v. Yellow Front Sto1'es, Inc., 66 Wn. App. 196, 198, 831 P.2d 744 (1992). A 

defendant moving for summary judgment is merely required to challenge the sufficiency of the 

evidence on any material issue. Id, The burden then shifts to the nonmoving party to set forth 

specific facts by affidavit or other evidence that show a genuine issue exists. Young v. Key Pharm., 

112 Wn.2d 216, 226, 770 P.2d 182 (1989). The non~moving party may not rely on the allegations in 

the pleadings, and any affidavits submitted must be admissible, based on personal knowledge, and not 

merely conclusive, speculative or argumentative. Id. 

20 B. Federal Case Law is Persuasive Autl1ority in Washington State Trademark Cases. 

21 Per RCW 19.77.930, Washington cout1s are required to consider the federal jurisprndence 

22 interpreting the Federal Trademark Act (known as the "Lanham Act," 15 U.S.C. § 1051, et seq.) 

23 when construing provisions of the Washington Trademark Registration Act: 

24 It is the intent of the legislature that, in constrning this chapter [RCW 19.77], the 
courts be guided by the interpretation given by the federal courts to the federal 

25 trademark act of 1946, as amended, 15 U,S.C., Sec. 1051, et seq. 

26 
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Plaintiff Lacked Standing to Bring an Action fo1· Statutory Tmdcmark Imitation unde1· 
RCW 19.77.140-.150. 
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RCW 19. 77 .140 and 19. 77. 15 0 provide a statutory cause of action and remedies for statutory 

"Trademark Imitation." Under the plain language ofRCW 19.77, "a person must have a registered 

trademark in Washington in 01·der to pursue" a cause of action for statutory trademark imitation. See 

31 Wash. Pl'ac., Business Law 19.77.150, Comments (2010 Ed.) (emphasis added); RCW 

19.77.010(8)-(9), -.080(1)-(2), -.140(1), -.150. In other words, to have standing for that claim, the 

plaintiff must (1) hold. the rights to the registered trademru·k allegedly imitated, and (2) the imitated 

trademark must be currently registered in the state of Washington at the time the lawsuit is filed. The 

plaintiff Jacks standing to sue for statuto1y trademark imitation if either of these two conditions is not 

present on the date the lawsuit is filed. See, e.g., Woodcock v. Guy, 33 Wash. 234, 239, 74 P. 358 

(1903) (statuto1y remedy for trademark infringement was not an available remedy for ~laintiff who 

had not regist~red trademark in question at the time of the suit); Gaia Technologies, Inc. v. 

Reconversion Technologies, Inc., 93 F.3d 774, 777, 780 (Fed. Cir. 1996), amended by 104 F.3d 1296 

(Fed. Cir.) (holding that plaintiff lacked standing to sue on statutory trademark infringement claim 

because plaintiff could not prove that it owned a registered trademark "at the time the suit was filed"); 

Reliable Tire Distrib., Inc. v. Kelly Springfield Tire Co., 592 F. Supp. 127, 136 (E.D. Pa. 1984) 

(holding that plaintiff lacked standing to bring a statutory trademark infringement action where the 

plaintiff was not a "registrant" at the time the alleged infringement occurred); Hurricane Fence Co. v. 

Al Hurricane Fence Co., Inc., 468 F. Supp. 975, 986 (S.D. Ala. 1979) ("there can be no doubt but 

that an entity that is not the registered owner of a trademark has no cause to challenge the activities of 
22 

23 

24 

25 

26 

others on contentions of trademark infringement"); Taylor v. Hoppin' Johns, Inc., 405 S.E.2d 410, 

412 (S.C. App. 1991) (applying a similar state statute, South Carolina cou1t held that plaintiff "had no 

basis to seek recovery" under the state trademark imitation statute where the Plaintiff mark was not 

1·egistered); Sandy Intern., Inc. v. Hansel & Gretel Children's Shop, Inc., 775 S. W.2d 802, 806 (Texas 
' 

Defendant's Motion for Summary Judgment - 10 
OLES MORRISON lUNKirn & BAKER LLP 

701 PIKE STREET, Smrn l700 
SEATTLE, WA 98101-3930 

PHONE: (206) 623-3427 
FAX: (206) 682-6234 

184 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

App. 1989) (applying a similar state statute, Texas court held that plaintiff lacked standing to sue for 

statutory trademark imitation because it was not a "registrant'' at the time it filed the lawsuit) Heath 

v. Micropatent, No. CV-97401481, 1999 WL 1328140, at *5 (Conn. Super. Ct. Dec. 30, 1999)56 

(applying an almost identical statute, C.G.S.A. § 35-lli, the Connecticut court held that plaintiff 

lacked standing to bring an action under state trademark law for trademark imitation whet'e the 

plaintiff was not the "registl'ant" of the nuu·k).57 

Here, the Plaintifrs Complaint asserts a cause of action against the Defendant for statutory 

trademark imitation of Plaintiff's 1'1 Trademark.s8 That trademark expired on !une 27, 1994 (and was 

not renewed). Once a trademark expires or is cancelled at the request of the registrant, that trademark 

ceases to be registered under RCW 19.77. See RCW 19.77.080(1)-(2). After June 27, 1994, 
' 

Plaintiffs expired 1•1 Trademark was no longer "a tmdemal'k registered under [RCW 19.77]," and 

therefore the Plaintiff lacked standing on Octobel.' 15, 2009 to bring a cause of action fot• statutory 

trademark imitation of its 1'1 Trademark. See RCW 19.77.010(8)-(9), -.080(1)-(2), -.140(1), -.150. 

Therefore the Cou11 should dismiss that claim;59 

56 Pursuant to GR.14.l(b), a copy oftheHeathv. Micropatentopinion is included in Appendix B to this Motion. 
57 Plaintiffs standing is determined based on the date the Plaintiff filed its Complaint. See Bolt v. H11m, 40 Wn. 
App. 54, 57, 696 P.2d 1261 (1985) (court determined issue of standing by examining whether plaintiff owned 
an interest In property "at the time lie filed the complaint"); Utah Ass'n of Counties v. Bush, 455 F .3d 1094, 
1101 (10th Cir. 2006) ("standing is determined as of the time ofthe filing of the complaint"). 
58 See Deel. Lasky Ex. Vat ml 3.4, 4.5, and its exhibit B. The Plaintiff's Complaint for statutory trademark 
imitation alleges that the "Defendant's Conflicting Mark infringes [Plaintiff's] state trademark rights in the 
Mark." The only state trademark mentioned in the Complaint, and attached as an exhibit to the Coinplaint, is 
Plaintiffs J" Trademark, TM #015131, which expired on June 27, 1994. There is no reference In Plaintiff's 
Complaint to its 21~ 3rd or (b Trademarks . · 
59 The Plaintiffs Complaint does not allege statutory trademark imitation of its 2"~ 3'~ or 41h Trademarks. But 
even if it had, the Plaintiff also lacked standing to assert claims fo1· statutory imitation of these marks. Like 
Plaintiff's J" Trademark, the 2'"1 Trademark was no longer registered on the date the Plaintiff filed its 
Complaint, as it had expired on April 5, 2009 (and was not renewed). See Appendix A at p. 10. Therefore, 
even if infringement of the 2"d 'Trademark had been alleged, the Plaintiff lacked standing to bring that claim for 
the same reasons it lacked standing as to its 1'1 Tl'ademark. As to Plaintiff's 3rd Trademark and 4111 Trademark, 
those ~wo marks had not yet been registered as of the date Plaintiff filed its Complaint on October 15, 2009. 
See id at 10-11. Plaintiff's 3"' Trademark and 4th Trademark were issued on October 21, 2009 and March 15, 
2010 respectively. See id. Therefore, as of the date Plaintiffs Complaint was flied, the Plaintiff was not yet a 
"registrant" of those trademarks under the statute, and therefore lacked standing to bring an action under RCW 
19.77.140-.150 for statutory trademark imitation, See, e.g .. Reliable Tire, 592 F. Supp. at 136 (no standing to 
recover for alleged statutory Infringement where infringement occurred prior to plaintiffs registration of the 
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D. Plaiutifrs StatutoJ'Y Trademark Imitation Claim is Barred by tbe Statute of 
Limitations. 

Generally, trademark imitation is considered a "continuing tort." Jarrow, 304 F.3d at 837 

(citing 4 McCarthy on Trademarks and Unfair Competition § 31:33 (2001)). For a continuing tort, 

''the cause of action accrues, and the [statute of limitations] period .beings to run, at the time the 

tortious conduct ceases." Hill 11. Dept. o/Transp., 76 Wn. App. 631, 638, 887 P.2d 476 (1995) . 

For the Plaintiff's statutOl'y trademal'k imitation claim, the tortious conduct at issue is. 

Defendant's alleged im~tation of Plaintiffs l41 Trademark, allegedly a violation of RCW 19.77.140. 

However, the Defendant's conduct is only tortious under the statute if the conduct constitutes 

"imitation ofa trademark registered under [RCW 19.77)." See RCW 19.77.140(1) (emphasis added). 

Here, Plaintiff's 1'1 T1"ademark expired in 1994 (and was not renewed), and therefore, by law, ceased 

fo be registered under RCW 19.77. See RCW 19.77.080(2). To the extent that the Defendant (or its 

predecessor Gary Fox) was ever tortiously imitating the r' Tradema1'k, that conduct ceased to be 

fottious under RCW 19.77.140 once the r' Trademark's registration expired in 1994. 

Since the alleged tortious conduct could not have continued after 1994, t_he three-year statute 

of limitations on -Plaintiff's claim for statutory trademark imitation expired no later than June 27, 

1997 .60 The Plaintiff filed the present suit approximately 12 years after the statute of limitations had 

expired. Therefore, Plaintiff's claim for statutory tt·ademark imitation should be dismfssed because it 

was filed beyond the statute of limitations. 

trademark). See also 13A Wright & Miller, Federal Prue. & Proc. § 3531 (2010) ("it is commonly said that 
standing must exist at the time an action is filed. Post-filing events that supply standing that did not exist on 
filing may be disregal'ded"); Utah Ass'n of Counties, _455 F.3d at 1101 (holding that plaintifrs alleged injury 
that occul'red after plaintiff filed its complaint cannot serve as a basis for standing); Bryant v. American 
Seqfoods Co., 348 Fed.Appx. 256, 257 (9th Cir. 2009) (same) (pursuant to GR 14. l(b), a copy of this opinion is 
included in Appendix B to lhls Motion). 
60 The relevant statute of limitations for claims foi· statutory trademark imitation is RCW 4 .16.080(2), which 
requires actions be commenced within three years after they acc111e. See Jonathan Nell & Associates, Inc. v. 
JNA Seattle, Inc., No. 06-1455, 2007 WL 788354, at *6 (W.D. Wash. March 14, 2007); Ormsbyv. Barrett, 85 
U.S.P.Q.2d at 1702-1703. PerGR·l4.l(b), copies of these opinions are included in Appendix B to this Motion. 
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1. Standard for Laches, 

"Laches is an equitable time limitation on a party's right to bl'ing suit, resting on the maxim 

that 'one who seeks the help of a court of equity must not sl~ep on his rights.' It is well established 

that !aches is a valid defense to [Trademark Infringement] claims." Ormsby v. Barrett, 85 U.S.P.Q.2d 

1700, 1702 (W.D. Wash. Jan. 2, 2008)61 (quotingJarrow Formulas v. Nutrition Now. Inc., 304 F.3d 

829, 835 (9th Cir.2002)). "A pa1fy asserting !aches must show that it suffered prejudice as a result of 

the plaintiffs unreasonable delay in filing suit." Jarf'ow, 304 F.3d at 835; Tillamook Country 

Smoker, Inc. v. Tillamook County Creamery Ass'n, 465 F.3d 1102, l 108 (9th Cir. 2006). It is ''well 

established" that !aches is a bar to trademark infringement "claims fo1· both monetary damages and 

injunctive relief." Miller 11. Glenn Miller Prods., 318 F. Supp. 2d 923, 941 (CD. Cal. 2004), ajj'd, 454 

F.3d 975 (9th Cfr. 2006); Grupo Gigante SA De CV v. Dalio & Co., Inc., 391 F.3d 1088, 1101-1102 

(9th Cir. 2004). It is equally well established that a plaintiff guilty of !aches may have its claims 

summarily dismissed. See Jarrow, 304 F.3d at 840. 

2. Defendant may "Tack On" Pe1·iod of Plaintiff's Delay in Suing Gary Fox. 

"For purposes of !aches an assignee of a trademark can tack on the period during which the 

assigno1· used the mark, ... when the mark is assigned in conjunction with the sale of the goodwill of 

the business to which it is attached." Tandy C01p. v. Malone & Hyde, Inc., 169 F.2d 362, 367 (6th 

Cil'. 1985) (internal citation omitted); Gaffrig Peiformance Indus., Inc. -v. Livorsi Marine, Inc., No. 

99-7778, 2001WL709483, at *8 (N.D. Ill. June 25, 2001);62 6 McCarthy on Trademar~ and Unfair 

Competition§ 31;26 (2010). See, e.g., Saratoga Vichy Spring Co., Inc. v. Lehman, 625 F.2d 1037, 

1042 (2d. Cir. 1980) (court dismissed trademark infringement claim on Jaches doctrine; comt allowed 

defendant, who had used mark for 1 year prior to suit, to tack on its predecessor's priot' 60 years of 

26 61 Per GR 14.l(b), a copy of the cited Ormsby v. Barrett opinion is included in Appendix B to this Motion. 
62 Per GR 14.l (b), a copy of the cited Gaffrig opinion is included in Appendix B to this Motion. 
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use of the allegedly infringing mark); Radiator Specialty Co. v. Pennzoil-Quaker State Co., No. 01-

2205, at pp. 27-35 (S.D. Tex. Aug. 13, 2002) (most thorough analysis to date for why taking applies 

to infringement claims where the relevant patties are in privity), adopted in its entirety, No. 01-2205 

(S.D. Tex, March 31, 2003), aff'd, 207 Fed. Appx. 361, 362-363 (5th Cir. 2004);63 Joint Stock Society 

v. UDV North America, Inc., 53 F.Supp.2d 692, 712-13 (D. Del. 1999) (granting dismissal based on 

!aches defense, court held that relevant period of delay was "over 60 years worth of conduct by the 

defendant's or their predecessors"); R2 Med Sys., me. v. Katecho, Inc., 931 F.Supp. 1397, 1412 

(N.D. Ill. 1996) (when asserting laches defense successor in interest may "tack on" delay with respect 

to its predecessor if the predecessor transfers its "entire business or its assets" to the successor, or 

"some formal transfer of the ... goodwill ... is required"); Tenneco Auto. Op. Co. v. Visteon C01p., 

375 F.Supp2d 375, 381-82 (D. Del. 2005) (holding that if "[defendant's predecessor] infringed the 

patents in suit, and if plaintiff knew or should have known of this infringement, then the period of 

[predecessorfs infringement would be tacked onto plaintiff's delay in suing defendant"; Court further 

noted that if the "combined time period" exceeded the limitations period, it would "give rise to a 

presumption of !aches"). As assignee of GARY FOX PLUMBING's assets, name, mark and 

associated goodwill, the Defendant is in privity with Gary Fox.64 TI1erefore, when measuring the 

relevant period of delay for !aches, the Defendant may "tack on" the period in which it has owned 

GARY FOX PLUMBING, to the period during which Gary Fox owned GARY FOX PLUMBING~ As 

discussed below, the relevant period of delay began in 1985. 

3, The Plaintiff's Failure to File this· Suit within Limitations Period gives rise to a 
Strong Presumption that Laches Applies. 

Here, the Plaintiffs delay of over 23 years in bringing this lawsuit gives rise to a strong 

presumption that !aches applies to bar its claims. The "limitations period for !aches starts from the 

63 Pursuant to GR 14. l(b), copies of the cited Radiator Specialty Co. opinions are included in Appendix B to 
26 this Motion, 

64 See Deel Igor Ivancbuk at Exs. A & B. 
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time the plaintiff knew or should have known about its potential cause of action." Tilamook, 465 

F.3d at 1108 (citation omitted). "[Ijf a11y part of t!te 11/leged wrongful conduct occurred outside of 

tlte [applicable] limitatio11s period, courts presume that the plaintiffs claims are barred by lacltes." 

Miller v. Glenn Miller Prods., 454 F.3d 975, 997 (9th Cir. 2006) (emphasis added) (citing Jarrow, 

304 F.3d at 836-37); Ormsby, 85 U.S.P.Q.2d at 1703. Jn other words, if the plaintiff does not file suit 

until after the applicable limitations expires, there is a "strong 11resumptlon" tltat /aches bars the 

plai11tiJFs claims. Tilamook, 465 F.3d at 1108; Miller, 454 F.3d at 997; Jarrow, 304 F.3d at 837. 

To determine if a "strong presumption" oflaches applies, the Court must first determine the 

applicable "limitations period" for the Plaintiffs claims. The "limitations period" is derived from the 

most analogous/applicable statute of limitations. Jarrow, 304 F.3d at 836-37. The applicable statute 
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of limitations for the Plaintiff's trademark infringement claim is three-years. (See supra Note 60.) 

Next, the Court looks at when the Plaintiff knew or should have known of its potential cause 

of action. Here, it is undisputed that the Plaintiff has been aware of the allegedly infringing conduct 

for over 20 years.65 The Defendant's mark has five distinctive features. Most of these distinctive 

features have been used by the Defendant's plumbing company in adve1tisements dating back to 

1985: 

• 

• 

• 

First, the name GARY FOX PLUMBING. That name has been used by the Defendant's plumbing 
company since at least 1985, with only slight variation.66 

Second, the unique typeface used in the name "G~ Fox." This typeface has been used by the 
Defendant's plumbing company since at least 1985.6 , 

Third, the image of a burly plumber next to the company name. The image of a burly plumber 
has been used in adve11isements by the Defendant's plumbing company since 1985, when that 
image replaced an image, of a fox.68 Although the burly plumbel' image has been slightly 
modified over the years, the cul1'ent variation of that image has been used by the Defendant's 
plumbing company since 2000.69 · 

24 65 See Deel. Lasky Ex.Rat p. 2 (Plaintiffs attorney acknowledging in 2004 that Plaintiff was aware over of the 
manner of GARY FOX PLUMBING's yellow page ads for the past20 years). See also Appendix A at pp. 2-14. 

25 66 See Appendix A at pp. 3-14. 
67 See Appendix A at pp. 3, 12-14. 

26 68 See Appendix A at pp. 2-3 
. 69 See Appendix A at pp. 9, 12-14 

Defendant's Motion fo1· Summary Judgment- 15 
OLES MORRISON RINKER & BAKER 1,1.r 

701 PlXIl STREET, SUITE 1700 
SEATTJ,E, WA 98101-3930 

PHONE: (206) 623-3427 
FAX: (206)682-6234 

189 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• Fourth, the image of a ·boiler next to the burly plumber. The boiler image has been used by the 
Defendant's plumbing company in advertisements since 1996.70 

• Fifth, the quote "We do it right the first time for a fair price." This quote has been used by the 
Defendant's plumbing company in advertisement since at least 1985.71 

Since the defendant's plwnbing company has advertised under the same mark with only 

slight modifications since 1985, the alleged trademark infringement has been ongoing for over 25 

years. It is equally clear that the Plaintiff knew, or should have known, of the allegedly infringing 

conduct during this entire time period.72 Because the Plaintiff had actual or constructive notice of the 

allegedly infringing conduct since 1985, the applicable "limitations period" of 3 years for PlaintifPs 

trademark infringement claims 1·an from 1985 to 1988. The Plaintiff did not file suit until 20-09. 

Thel'efore, the1·e i:r a "~1rong p1·~·umpt/011" tliat laclies bars the Plai11tiff's tmflemark infringement 

claims. See Tilamnok, 465 F.3d at 1108; Miller, 454 F.3d at 997; Jarrow, 304 F.3d at 837. 

4. Burden is on Plaintiff to Rebut the Presumption. of Lacbes. 

As noted above, the test for laches is two-part: "(l) plaintiffs delay in filing suit was 

unreasonable, and (2) defendant would suffer prejudice caused by the delay if the suit were to 

continue." Au:-Tomotive Gold Inc. v. Volkswagen of America, Inc., 603 F.3d 1133, 1139 (9th Cir. 

2010) (quoting Ja1Tow, 304 F.3d at 838). It is widely recognized that where the presumption lies in 

favor !aches, the burden of proof shifts to the plaintiff to rebut the preemption of prejudice or 

establish a good excuse for its delay to defeat the laches defense. See Conopco, Inc. v. Campbell 

Soup Co., 95 F.3d 187, 191 (2d. Cir. 1996); Potter Instrument Co., Inc. v. Storage Technology Co1p., 

641 F.2d 190, 191 (4th Cir. 1981); Mecom v. Levingston Shlpbuilding Co., 622 F.2d 1209, 1215 (5th 

Cir.1980); Nartron Corp. v. STMicroelectronics, Inc., 305 F.3d 397, 409 (6th Cir. 2002); Watkins v. 

Northwestern Ohio Tractor Pullers hs'n, Inc., 630 F.2d 1155 (6th Cir. 1980); TWM Mfg. Co., Inc. v. 

Dura Corp., 592 F.2d 346, 348-49 (6th Cir. 1979); Jarrow, 304 F.3d at 838-40 (9th Cir.); Ormsby, 85 

70 See Appendix A at pp. 7-14. 
26 71 See Appendix A at pp. 3, 12-14. 

72 See, e:g .. Deel. Lasky Ex. Ratp. 2 (admitting awareness of Gary Fox's use of mark for over 20 years). 
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U.S.P.Q.2d at 1703 (W.D. Wash.). Some courts have even required that the plaintiff show that the 

del~y was excusable and that the defendant was not prejudiced. See, e.g., Santana Prods., Inc. v . . 

Bobl'ick Washroom Equip., Inc., 401F.3d123, 139-140 (3d Cir. 2005). As discussed below, there is 

no question that Plaintiff's delay in bringing this suit was umeasonable, and that allowing the suit to 

continue would cause the Defendant prejudice. Therefore, this Court should dismiss Plaintiff's 

claims on the basis of !aches. 

i. Plaintiff's 23-Year Delay in Filing Suit was "Unreasonable." 

As discussed above, the Plaintiffs del11y of ove1l 23 years in bringing suit is presumed 

unreasonable if the suit if filed outside the applicable limitations period. Therefore .. unless the 

Plaintiff establishes a legitimate excuse for its delay, the Plaintiff's claims are barred by !aches. Due 

to the gross length of the Plaintiffs 23-year delay, it is inconceivable that the Plaintiff can muster an 

excuse that would rebut the presumption of unreasonable delay. See 6 McCarthy on Trademarks and 

Unfair Competition § 31 :29 (2010) (leading u·eatise only cites examples of excusable delay up to 13 

years). See, e.g., Tilamook, 465 F.3d at· 1105 (holding that 25-year delay constituted laches on all_ 

claims); Saul Zaentz Co.· v. Wozniak Travel, Inc., 627 F. Supp. 2d 1096, 1114-16 (N.D. Cal. 2008) 

(delay unreasonable despite· plaintiff's excuses where suit filed 30 years after defendant's first use and 

18 years after plaintiff should have known). 

ii. The Defendant would suffer Prejudice by Plaintiff's Delay if the Suit 
were to Continue. 

"Courts have recognized two chief forms of prejudice in the !aches context" evidentiary 

prejudice and expectations prejudice. Danjaq LLC v. Sony C01p., 263 F.3d 942, 955, 956 (9th Cir, 

2001). Prejudice with respect to expectations occurs when the party claiming laches "took actions 01· 

suffered consequences that it would not have, had the plaintiff brought suit promptly." Danjaq, 263 

F.3d at 955. Here, the Defendant has taken a number of different actions in reliance on it having the 

right to use GARY FOX PLUMBING name and mark. Had the Plaintiff filed suit earliet', the 
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Defendant would not have taken these actions. For one, had the Plaintiff not delayed in asserting its 

rights, the Defendant would surely not have purchased the GARY FOX PLUMBING company with 

title clouded to its name and mark. At the very least clouded title to the mark would have affected the 

purchase price. A successor's action in purchasing a company, or the rights to a name/mark, is 

considered . sufficient prejudice under this test where the plaintiff delayed in bringing suit for 

infringement against the defendant's predecessor in intel'est. See, e.g., Charvet S.A. v. Dominique 

France, Inc., 568 F.Supp. 470, 475-76 (S.D.N.Y. 1983), afj'd736 F.2d 846 (2d. Cir. 1984) ("had the 

plaintiff aggressively asse1ted 01· taken action to enforce its claimed right to the mark ... , clearly it 

would have cast a cloud on the title to the mark, in which circumstance the defendant probably would 

not have purchased the [predecessor's] firm"); Sm·atoga Vichy, 625 F.2d at 1042 (after a mark had 

been used by the predecessor for many years and without objection from plaintiff, court held 

infringement suit against the successor-defendant barred by laches). See also Miller, 454 F.3d at 999 

("prejudice by showing that during the delay, ... entered into business transactions based on [its) 

presumed rights."). Also, the Defendant will suffer prejudice because the Defendant has invested 

significant time and in promoting and advertising the GARY FOX PLUMBING name and mark since 

it purchased the company in 2008.73 Courts regularly consider investment in a business during the 

period of delay to be the type of prejudice sufficient for laches. See, e.g., Saul Zaentz Co., 627 F. 

Supp. 2d at 1117-18. And, the Defendant will suffer prejudice because every day the Plaintiff 

delayed in bringing suit has. increased the Defendant's potential liability for statutory trademark 

imitation. See RCW 19.77.150 (damages of up to three-times Defendant's profits during the period 

of infringement). Courts have recognized this factor as prejudice sufficient to establish laches. See, 

e.g., Herman Miller v. Palazzetti Imports and Exports, Inc., 270 F.3d 298, 322 (6th Cir. 2001) 

(holding that "[defendant] suffered prejudice because of [plaintiff's] delay since [defendant's] 

potential liability for damages increased"); Nartron Corp., 305 F.3d at 411-12 ("The record here 

73 See Deel. Igor Ivanchuk at 'II 14. 
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demonstrates considerable prejudice to [defendant]. First, because potential damages increase during 

each year that the claimed mat·k is used, _the nature of [plaintiff's] claims themselves satisfies the 

requirement that the delay i·esults in prejudice to the defendant.). 

For any and all of these reasons, the Def~ndant will be prejudiced by Plai11tiffs delay if this 

suit is allowed to continue. Therefore, the Cou1t should grant Defendant's motion and dismiss 

Plaintiff's trademark infringement claims on the basis oflaches. · 

F. Plaintiff's Claims are Barred by Estoppel by Acquiescence. 

The Defendant disputes any contention by the Plaintiff that the Plaintiff has any rights to use 

(or prevent the use of) the trade name GARY FOX PLUMBING and associated mark. :However, to the 

extent the Plaintiff ever had any rights in that name and mark, it most certainly is estopped from 

asse1ting said 1·ights now after it previously consented to the use (and even the sale) of the GARY FOX 

PLUMBING name and mark. 

"Acquiescence ... limits a party's right to bring suit following an affrrmative act by word or 

deed by the party that conveys implied consent to another." Seller Agency Council, 621 F.3d at 988. 
. . 

For example, when a senior-user of a mark consents or acquiesces to a junior-user's use of that mark, 

the senior-user is thereafter estopped from suing the junior-user for infringement. See id. "The 

elements of aprima facie case for acquiescence are as follows: (1) the senior user actively 

represented that it would not assert a l'ight or a claim; (2) the delay between the active representation 

and assertion of the right or claim was not excusable; and (3) the delai caused the defendant undue 

prejudice." Selle1· Agency Council, 621 F.3d at 989. 

Generally, this defense is personal to the junior-user who received consent to use the mark, 

and is not available to third-parties. But an exception to the rnle exists when the third-party is in 

privity with the junior-user. Estoppel may also be invoked as a defense by a defendant who is in 

privify with the junior-user that received consent to use the mark. Richard L. Kil'kpatl'ick, Likelihood 

of Confusion in Trademark Law§ 3:6.3 (Nov. 2010); Andersen Corp. v. Therm-O~Shield Int'/, Inc., 
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226 U.S.P.Q. 431, 435 (T.T.A.B. 1985) ("it is well settled that estoppel may not be invoked by a 

(defendant] against a [plaintiff] based on that [plaintiff]'s acquiescence in a third party's use or 

registration of a similar mark in the absence of a showing that [defendant] is in pdvity with that third 

party"}; Textron, Inc. v. The"Gillette Company, 180 U.S.P.Q. 152, 154 (T.T.A.B. 1973) (estoppel may 

be asserted as a defellSe by defendant who "is in privity with the third parties who have assertedly 

used similar marks for similar goods with [plaintiff's] acquiescence"). 

As to the second and third elements of the acquiescence test (delay and prejudice), those 

elements are met for the same reasons they are met for !aches, as discussed above. And, the 

Defendant has already established that it is in privity with Gary Fox as successor in inte1-est to GARY 

FOX PLUMBING. The only remaining issue is whether or not the Plaintiff "actively represented that 

it would not assett a right or a claim" against Gary Fox (Defendant's predecessor) for the use of the 

GARY FOX PLUMBING name and mark. Because the answer is yes, the Plaintiff is estopped by 

acquiescence from bringing the present suit against the Defendant. 

On tmdtiple occasions between 1985 and 2008, the Plaintiff explicitly and implicitly 

consented to Gary Fox's use of the trade name GARY FOX PLUMBING and associated mark. On at 

least two occasions, the Plaintiff's consent was given in resolution of disputes between the two 

company's over alleged trademark infringement. For instance, when the Plaintiff and Gary Fox 

stipulated to the Agreed Permanent Injunction i11 1985, Gary Fox had already begun doing business 

and adve1tising under the trade name GARY FOX PLUMBING. The Plaintiff was aware of this fact 

approximately 5 months before the parties stipulated to the injunction.74 By not providing any 

restriction in the Agreed Permanent Injunction on the use of the GARY FOX PLUMBING name and 

mark, the Plaintiff implicitly consented to its use. And, in a 2004 letter the Plaintiff explicitly 

consented to the use of the GARY FOX PLUMBING name and mai'k.75 · 

26 74 Compare Deel. Lasky Ex. P, with Ex. Q. 
15 See Deel. Lasky Ex. T. 
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Moreover, on multiple occasions the Plaintiff explicitly or implicitly consented to Gary Fox's 

right to sell GARY FOX PLUMBING name and mark to a third-party, so long as that third-party 

observed the terms of the injunction (i.e., did not use the name "Fox Delux" or an image of a fox in 

its mark).76 

Because the Plaintiff consented to the Defendant's predecessoi"s use of the ma1·k, and even 

consented to the Gaty Fox's right to sell said mark to a third-party, the Plaintiff is estopped now from 

asse1ting claims against the Defendant for infringement of the Plaintiff's trademark. 

G. Plaintifrs T1•ademark Infringement Claims Should be Dismissed because, as a Matter 
of Law, there is No Likelihood of Confusion between Plaintiff's and Defendant's Ma1·ks. 

Here, the Plaintiffs trademark infringement claims also fail because, as a mattel' oflaw, there 

is not a reasonable likelihood of confusion between the Plaintiffs and Defendant's marks - thus there 

ca.n be no trademark infringement. 

"In an apprnpriate trademark infringement case, likelihood of confusion may be determined 

as a matte1· of law.' Albel'to-Culver Co. v. Trevive, Inc., 199 F.Supp.2d 1004, 1007-8 (C.D. Cal. 

2002). See, e.g., Murray v. Cable Nat 1l Broadcasting Co., 86 F.3d 858, 860-61 (9th Cir. 1996); 

Nautilus Group, hie. v. Savvier, 427 F.Supp.2d 990, 999 (W.D. Wash. 2006) (granting summary 

judgment to defendant upon concluding "that there is no likelihood of confusion .. , and that no 

reasonable juror could see it otherwise."). "Likelihood of confusion requires that confusion be 

probable, not simply a possibility." Rodeo Co/lee., Ltd V. W: Seventh, 812 F.2d 1215, 1217 (9th Cir. 

1987). In the present case (1) no reasonable juror would be likely to confuse the plaintiffs and 

defendant's marks, and (2) the Plaintiff has admitted that there is no likelihood of confusion. For 

either of these reasons summary judgment is appropriate in favor of the Defendant on Plaintiff's 

trademark infringement claims. See Nautilus Group,421 F.Supp.2d at 994-95 ("the core element in a 

76 See, e.g., Deel. Lasky Ex.Rat p. 3, Ex. T. See also Deel. Lasky Ex. U at p.l (Plaintiff to Gary Fox "we 
26 cannot imagine any other prospective buyer agreeing to a large cash purchase price [for GARY FOX 

PLUMBING] in these circumstance") 
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trademark infringement case is whether the reasonably prndent consumer is likely to be confused as 

to the origin of the good or service bearing one of the marks .... court may grant summary judgment 

if no genuine issue exists regarding likelihood of confusion). 

1. No Reasonable Person Could Likely Confuse Plaintiff's and Defendant's Maries, 

Here, it is quite obvious that beginning in 1985, no reasonable person could confuse the 

Plaintiffs and Defendant's marks. By reviewing the marks used by the patties since 1985 (Appendix 

A), one can clearly see that as a matter of law there is no likelihood of confusion. 

2, Plaintifrs Consent to Gary Fox's Use of the GARY FOX PLUMBING Mark is an 
Admission by Plaintiff that there is No Likelihood of Confusion between the Mal'lcs. 

Where, in resolution of an infringement dispute the trademark holder consents to other the 

allegedly infringing pai1y' s use of a modified mark, the holder's consent is deemed an admission that 

there is no likelihood of confusion between the holder's mal'k and the modified mark. See Croton 

Watch Co. v. Laughlin, 208 F.2d 93, 96 (2d Cir. 1953) (an admission that there is no confusion is 

implicit in a consent agreement even where not expressly stated). See, e.g., CBS, Inc. v. Man'~ Day 

Publishing Co., 205 U.S.P.Q. 470, 476 (T.T.A.B. 1980) (where the trademark owner knew of alleged 

infringer's activities with respect to mark over a long period of time and implicitly consented to his 

use, the it was held that such conduct "amounted to an admission on the part of [the Trademark 

owner] that it did not consider confusion in trade likely from the contemporaneous use in commerce 

of the respective marks upon an identical product"). This principle applies equally to a consentee' s 

and consentor's successors in interest. Croton Watch Co., 208 F.2d at 96-97. 

As discussed above, on multiple occasions since 1985, the Plaintiff had explicitly and 

implicitly consented to the Defendant's predecessor's use of the GARY FOX PLUMBING name and 

mark, and even to its right to sell the name and mark These statements and actions constitute implicit 

admissions that the Plaintiff did not believe there to be a likelihood of confusion between the 

Plaintiff's and Defendant's marks. 
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Analogous is the Croton Watch case, a trademark infringement dispute between two watch 

makers, Croton and Movado. ·In 1939, Movado's predecessor in interest (holder of a trademark for a 

"Movado" watch) sued Croton's predecessor in interest (maker of a "Nivada" watch) for tradema1·k 

infringement. In resolution of this dispute, Movado's predecessor consen~ed to Croton's predecessor 

use of the word "N ivada" if it was used in conjunction with the word "Gretchen." Approximately 12 

years later, Movado demanded that Croton cease marketing watches under the name "Nivada 

Gretchen." This dispute eventually led to trademark infringement lawsuit between Movado and 

Croton. In finding for Croton, the coutt reasoned that Movado had implicitly admitted that there was 

no likelihood of confusion between "Nivada Gretchen" and "Movado" when it consented to Crnton's 

predecessor's use of the mark "Nivada Gretchen" in 1939, even though Movado never expressly 

stated as such. The co mt ruled that consenting to the use of the modified mark in i·esolution of the 

infringement dispute "was an admission [by Movado] that there would be no confusion" between the 

Movado's registered mark and Croton's modified made. Croton Watch Co., 208 F.2d at 96. 

The present case represents an even stronger basis fo1· finding an admission that there is no 

likelihood of confusion. While in the Croton Watch case Movado never explicitly admitted that there 

was no likelihood of confusion, here the Plaintiff did explicitly admit that there was no likelihood of 

confusion when it stated in 2004 that "the name GARY FOX PLUMBING is somewhat distinguished 

from [FOX PLUMBING & HEATING's] trademark because the proper name 'Gary Fox' is included. 

Consumers can recognize 'Gary Fox' as an individual's· name and arguably avoid confusion with 

FOX PLUMBING & HEATING."77 

The Plaintiffs implicit and explicit admissions that there is no likelihood of confusion are 

binding here, as the Defendant's mark is vittually identical to the mark used by its predecessor in 

interest at the time the Plaintiff's admission were made. 78 These admissions are conclusive proof that 

26 nsee Deel. Lasky Ex. Rat p. 2. 
78 See Appendix A at pp. 10-14. 
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1 there is no likelihood of confusion. See CBS, 205 U.S.P.Q. at 476; E. L du Pont de Nemours & Co., 

2 476 F.2d 1357, 1363 (C.C.PA. 1973) ("A mere assumption that confusion is likely will rarely prevail 

3 against uncontrovetted evidence from those on the firing line that it is not."). Since there is no 

4 liirnlihood of confusion, Plaintiff's trademark infringement claims must fail. 

5 H. 

6 

Plailltiff's CPA and Tortious Interference Claims Are Also Barred by Lach es, 
Acquiescence, and/01· the Failure of the Underlying Basis for those Claims. 

7 

8 

9 

10 

11 

12 

13 

All· of the Plaintiff's causes of action are p1·emised on the allegation of trademark 

infringement. Therefore, the same doctrines of !aches and acquiescence apply equally to the CPA and 

t01tious int~rference c•aims, and those claims should be dismissed on the same basis.79 

Likewise, since the Plaintiff's CPA and t01tious inteiference claims are premised on a finding 

of trademark infringement, these claims also must fail as a matter of law because there is no 

likelihood of confusion. Thus, the Coul't should summarily dismiss on all of the Plaintiff's claims. 

VI. CONCLUSION 

14 For the foregoing reasons, the Court should grant Defendant's motion for summary judgment 

15 and dismiss the Plaintiff's claims against it with prejudice. A proposed order granting said relief is 

16 attached hereto. 

17 

18 
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DATED this 4th day of January 2011. 

79 The applicable statute of limitations for the Plaintiff's tortious interference claim is three-years. See RCW 
25 4.16,080(2); City of Seattle v. Blume, 134 Wn.2d 243, 251 (1997). The applicable statute oflimitations for the 

Plaintifrs CPA claim is foµr years. See RCW 19.86.120. However, that extra year does not materially change 
26 the analysis here, as Plaintiff filed suit aroun'd 25 year after it had reason to know the basis for its claims. 
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The Honorable Wesley Saint Clair 

SUPERIOR COURT OF WASHINGTON 
IN AND FOR KING COUNTY 

7 DAVID N. BROWN, INC., d/b/a Fox 
Plumbing & Heating, 

Civil Action No. 09-2-37499-6 KNT 
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MOTION FOR SUMMARY JUDGEMENT 
03/15/11 TRANSCRIPT 

Plaintiff, 
v. 

ACT NOW PLUMBING, LLC d/b/a Gary 
Fox Plumbing & Heating 

Defendant. 

VERBATIM REPORT OF PROCEEDINGS 

APPEARANCES: 
For the Plaintiff: Attorney David Lau; Attorney Richard R. Alaniz 

For the Defendant: Attorney Eileen McKillop 

Brian A. Carney, 
Superior Court Certified Transcriptionist 
Virtual Independent Paralegals, LLC 
Dba Transcription by Trish, LLC 
Seattle, WA 98104 
(206)842-4613 
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2 

3 

03/15/11 

8:33:39 COURT CONVENES 

CLERK: All rise. Continuing the matter Superior Court is no in 
4 

5 

6 

7 
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session. The Honorable Judge Wesley [inaudible] presiding. 

THE COURT: Please be seated. Uh, this is the matter of, uh, 

Brown versus Act Now Plumbing. Um, if we could please indicate 

who's present? 

ATTORNEY MCKILLOP: Eileen McKillop for Act Now Plumbing. 

,ATTORNEY LAU: David Lau and Richard Alaniz, for the Plaintiff 

Brown. Good morning your Honor. 

THE COURT: Thank you. The moving party today is, uh, Act Now, 

is it not? 

ATTORNEY MCKILLOP: Correct, you Honor. 

THE COURT: Okay. I've had the opportunity to peruse the 

pleadings, both, uh, the ones submitted today but also the ones 

earlier as I was getting prepared for today's hearing. As the 

moving party, uh, you may proceed. 

ATTORNEY MCKILLOP: Thank you, your Honor. Um, your Horror, we 

filed a motion for summary judgment on Plaintiff's statutory 

trademark imitation and dilution claims in the CPA and the 

business interference claims. Uh, our arguments are that in order 

to assert a statutory trademark imitation and dilution claim, you 

actually have to have a registered trademark at the time of 

filing. The case law is very clear: at the time of filing you 

have to have a registered trademark in which you are asserting. 
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1 In this case what we know is, and they do not dispute, that on the 

2 time that they filed their complaint they asserted a trademark 

3 which was filed in June 27th, 1994. It's even attached as an · 

4 exhibit to their complaint. That trademark expired. Was not 

s renewed. And at the time that they filed their complaint on 

6 10/15/09 they did not have a registered trademark at all. 

7 THE COURT: Had that been cured though? 

8 

9 

10 

11 

12 

13 

14 

15 

16 
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18 

19 

20 
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23 
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ATTORNEY MCKILLOP: No. You cannot cure it. 

THE COURT: Oh, I'm just wondering 

ATTORNEY MCKILLOP:· Your Honor. 

THE COURT: --has, has, is that still the state today? 

ATTORNEY MCKILLOP: Um, they filed what they did was they 

tried to file a, another trademark, urn, in October of 2009, nate-

r late, that was canceled. And then in March, about a year later, 

on March 10th, 2010, they registered a new trademark, um, and that 

was more than a year after the filing of the complaint. And, 

although they filed, they have a registered trademark now, they 

cannot assert, they could not have asserted trademark 

infringement, uh, under the case law of a trademark that was 

registered a year after the complaint was filed. The, the case 

law is very, um, clear about that. It is not possible. You know, 

how could we violate a trademark that wasn't even filed more than 

a year later. So, on that basis alone, they cannot, it doesn't, 

even if it somehow related back to the, the filing of the original 

complaint it can't because of the registration was not filed until 
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1 a year after. So on that basis they lack standing on 10/15/09 to 

2 bring a statutory trademark imitation claim as of the date of the 

3 complaint. It's also barred, your Honor. Because, um, on it, the 

4 statutory trademark is under a three year statute under 416.080.2, 

s that trademark expired in 1994. So, it had to have been brought 

6 within three years and there's no way that this complaint could 

7 have been timely filed in 2009. So not only do they not have 

8 standing to even assert the claim, it would be barred anyway. Um, 

9 we also have argued that the trademark imitation and dilution 

10 

11 

12 
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claims, um, have, there's no likelihood of confusion under these 

two marks. And, even assuming they had a valid Mark. And, 

there's, the test is not reasonable juror would, would confuse the 

Plaintiffs' and Defendants' Mark. And if you do ·a side-by-side 

here, and just a side-by-side comparison, and ·I'm not sure if the 

Court received ·a, I, a color copy of our exhibit--, okay, yeah,. 

I'll give you one your Honor. This is the trade--, this, these 

are comparison of the marks, Plaintiffs' Mark and Defendants' 

Mark, assuming they even had a valid Mark. And as you can see, 

um, what, what shows is Gary Fox, he actually, um, he actually 

made the Mark. Here's his truck. And this is his Mark. And this 

is actually Gary Fox. [laughs] He, he actually made the Mark, he 

testified, "I made the Mark to look,like me and so that people 

would r~cognize me." And so, here's Gary Fox and here's his, his 

Mark. Here is Plaintiffs' Mark. And that's on their trucks. And 

that's their ad logo. And you can see they used a fox. And Gary 
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1 Fox uses his, he calls himself a burly man, with a wrench, and 

2 these are supposed to be wrenches. Okay? So he, that's his, and 

3 these are two, uh, what's he call those, uh, .oh, I can't remember 

4 what he calls them, but anyway, it's, there's no, there's no 

s similarity even in just looking at these. And here's their 

6 internet. It's a fox. And here's Gary with a, a burly man. So, 

7 one of the tests is whether or not there'd be likelihood of 

a confusion. And just looking at the marks alone, um, does not 

9 establish any likelihood of confusion. And the other issue is 

10 that you can use basically an admission by the Plaintiff that 

11 

12 

13· 

14 

15 

16 

17 

18 

19 

20 

21 

22 

there is no confusion in the Mark. The Courts have said that is 

substantive evidence that the Plaintiff, there is no confusion. 

And in this case what we have is several.instances where Gary Fox 

and David Brown were involved in a lawsuit years ago, 1984. Um, 

David Br~wn sued Gary Fox.because he was using Faux Fox name. And 

they came to a, um, basically an agreed injunction; an agreed 

permanent injunction, in that case. And we've given that to the 

Court. And in that injunction, the Court basically said they came 

to agree that he would not use Faux Fox Plumbing. But the agreed 

injunction also says, on page two, it says, "Since the Court is --

11, this is affidavit of Thomas Malone, which is Plaintiffs' 

Counsel.at the time, "Since the Court has ruled that Mr. Fox is 

entitled to use his name in the business, it is only the term Fox 
23 

24 

25 

Deluxe that may not be used. And since Defendant has already 

agreed that it is using the term gese--, GALF Mechanical as its 
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l business name ... ", it goes on. What, what Gary Fox testified is is 

2 that they agreed he would use Gary Fox PllJ.mbing because it is his 

3 name. That's an agreed admission, that's an admission from the 

4 parties themselves, Plaintiff, that, that Gary Fox, he could use 

5 his name, and that is not an infringement. We also have a letter 

6 from his Counsel 2004 admitting that your use of the name Gary Fox 

7 Plumbing is somewhat distinguished from my client's trademark 

s because of the property, proper name Gary Fox is included. And 

9 the Courts have said, an admission by an attorney of the, of the 

lO 

ll 
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Plaintiff, is an admission. And so we have instances where back 

in 1984 the parties agreed he could use his proper name. He used 

his proper name for years after this injunction with no further, 

uh, lawsuits or, or trademark infringements or_ demands. And we 

have his attorney confirming, in a 2004 letter, that this is 

distinguishable. So, we also have a consent to use, your Honor. 

The Courts have long considered that if a Plaintiff consents to 

use, and it, and it, it's an implicit admission by the Plaintiff 

that there is no likelihood of confusion. And it's given a lot of 

weight. The parties' admission only weight, uh, basically it's 

deferred, the Court defers to the parties' admissions, in cases 

such as this. And, in this case, we have not only his, his 

attorney's, uh, letter back in 2004, and the_ agreed permanent 

injunctiqn, whereby they said, fine, to use Gary Fox and he was 

using it for years. What we have is, also, and I'll go into this 

this new trademark, you know, this new, um, assignment and its new 
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1 purchase and sale agreement in January. What, well, I'll a--, 

2 I'll state to the Court is that in fact this January, purported 

3 January 2011 trademark and sale agreement actually between Gary 

4 Fox and Plaintiff admits that Fox is the owner of the intellectual 

5 property rights of Gary Fox. and Gary Fox Plumbing. This is 

6 actually an admission by Plaintiff.· You cannot, if you're an 

7 infringer, you cannot own the t'rademark rights . So, what has 

8 

9 

10 
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happened is Gary, um, David Brown has actually admitted that Gary 

Fox owns this trademark right in this, in this, uh, January 2011 

purchase and sale agreement. So we have multiple admissions by 

Gary--, by David Brown that Gary Fox owns it, that there's no 

confusion and therefore, basically, his, his, um, trademark 

infringement case should be dismissed as well under those grounds. 

The only evidence, your Honor,· that they have presented to this 

Court of any actual confusion, because they have to refute it with 

actual confusion, is a call log of 25 calls, they say within, in 

one year, and they claim 3,600 calls, they get 3,600 call~ a year. 

Now in this case, they have not, none of those callers are 

identified, not one. And, there's ·not, it's inadmissible hearsay, 

but besides that, there's not any, any indication as to what the 

confusion was. You know, there's no way for us cross examine 

these witnesses. We don't even know who they are. And, there's 

no indication as to really what the actual confusion was. It 

could have been just the wrong number: We don't know. So the 

Courts have said in those instances, you cannot take that evidence 
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1 as actual confusion because there's no way to cross examine, you 

2 don't know who these people are, we actually presented the Court 

3 with a case law right on point on that. For the reason that they, 

4 they lack standing, and the other reasons they, there's no 

5 confusion of the Mark, their CPA claim and tortious interference 

6 claims are, are based exactly on their tortious interference, 

7 statutory, uh, tr~demark inpingement [phonetic] action. So the 

8 Court has to dismiss the CPA and tortious bus--, business 

9 interference claims as well. Um, we have also argued, and I'd 

10 like to address, um, what happened, um, after we filed our motion 

11 
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for sununary judgment. Now, this is their whole basis. They say 

that, um, we argued that they are barred by the, also by the 

doctrine of laches because we claim that Gary Fox had been using 

this, uh, Gary Fox Plumbing since 1964,· I believe. ·And my client 

purchased the business, including the name, in October 2008. And 

then the Friday before their response was dve to our summary 

judgment, they claim that they found a January 2nd, 2009, purchase 

and sale agreement that somehow voided or refudiated [phonetic] 

the first purchase and sale agreement. Well, after further 

discovery, we've discovered and we~ve, we've provided this 

evidence to the Court, what happened was was Gary Fox and my 

client agreed and they signed a purchase and sale agreement, um, 

selling the entire company for $10,000, or, $15,000. And that was 

produced by Gary Fox at his deposition. It's dated, he admitted 

he signed it. He also admits'he took my clients' money, which was 
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1 the earnest money of $15,000, on that date. There's no question 

2 about that. 

3 THE COURT: In January? 

4 

5 

6 

ATTORNEY MCKILLOP: Um, no, no. Um, in October. 

THE COURT: You said January. 

ATTORNEY MCKILLOP: Oh, I'm sorry your Honor. Yeah. On October 

7 27th, 2008, he took my clients' money, or the earnest money from 

a this purch~se and sale agreement. Okay? 

9 

10 
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THE COURT: Subject to, some approval of 

ATTORNEY MCKILLOP: Right. 

THE COURT: --Mark Foxes--

ATTORNEY MCKILLOP: Right. 

THE COURT: --attorney. 

ATTORNEY MCKILLOP: Right, right, right, right. They claim that 

this is appro--, we need approval. And if you notice on the cover 

letter, we gave you the cover letter also that Gary Fox sent to, 

um, November 4th, 2008, to Martin Fox, who is his cousin. He says, 

um, "Hi Marty. Here is the biz contract." Um,· uh, he says, um, 

"Ivan already gave me $10,000, I will carry $5,000 fo:i;- tools and 

materials," uh, "I want--, I wonder that Dave Brown may hassle us 

if Igor uses dba Gary Fox Plumbing. It's obvious, from, even from 

this cover, and from the depositions of the parties, is that my 

client fully intended to purchase the whole company. I mean, my 

gosh, what, you know, he's not just, this doesn't say anything 

about just sale of some tools. So what he did was he, he sent it 
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1 · to, to Martin, his attorney, or his cousin and attorney, and then 

2 he said we came back and basically, here's what's interesting, 

3 they sign another purchase and sale agreement, he says I want more 

4 money, even though he's taken my clients' money, I want more 

5 money. $115,000. So then the parties sit down and they work out 

6 ·this agreement. Now, and they also sign a, um, bill of sale on 

7 that same day. Now this months, this is a few months later, he's 

a already has my clients' money. What's interesting is, is Gary 
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Fox, now that Plaintiff contacted him and actually, during the 

pendency of our motion offered to buy his trademark for $20,000. 

So what's happened now is Gary Fox· you notice in his declaration, 

his first declaration, when he, they filed the response, um," Gary 

Fox doesn't say anything about not signing these or not agreeing 

to the, the bill of s_ale or this $115, 000 purchase and sale 

agreement. He doesn't say anything about that. All he says is, 

is that, well" it's not enforceable because he didn't give me all 

the, all the purchase price for it. Alright. So that's important 

because what happens is, is, and, you'll notice, your Honor, what 

my client did was, my client registered, immediately registered, 

um, he, he formed Act Now Plumbing, did it as a dba, Gary Fox 

Plumbing, he registers right after he signs his 10/27/08 

agreement. He, he registers the trademark with the Department of 

Licensing. He actually, Gary Fox, turns over the vendor list that 

are under Gary Fox Plumbing to my client. He signs over so that 

they could, the vendors could still sell under Gary Fox Plumbing, 

Volume I - Page 10 

209 



1 cha~ged it to my client and had to sign it all over. Gives my 

2 clients all the tax records, all the, records of the entire 

3 business to my client. And then, what Gary Fox then does, is in 

4 January 2nd, of 2009, right before he's sick with cancer, stomach 

5 cancer, right before he leaves for California, the evidence, the 

6 testimony is is that first Gary Fox says, "okay, I, I brought Igor 

7 to tpe bank with me and had him sign this agreement, this January 

8 2nd, 2009, agreement." Well, he had admits, my client does not 

9 read or write English. This has to be translated to him. There's 

10 
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no question. And he knows it. And Gary testifies to this, he an 

barely speak English. They've been friends for years, your Honor. 

I· mean, since, you know, years and years. So he, Gary Fox says, 

well, yes, in his deposition, he says, well, yes, I brought him 

there and, and, and I, I had his son Naz with me to translate and 

I read this to him and Naz did too. Well, Igor says that's not 

the case. Naz says that's not the case, I wasn't even there. And 

then the notary that they have, that's not a property notary, it's 

just a stamp, testifies, does not testify that Naz was there. So, 

the whole issue is is that we refute that this was understood by 

my client and there's no way that a, an agreement that was signed, 

somehow repudiates or, or voids the previous purchase and sale 

agreement, there's no additional consideration for this, um, 

there's no, it doesn't say this voids all previous agreements 

between the parties or whatever. It's our claim, my client's been 

operating this business, Gary Fox Plumbing, for two years. He 
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1 bought.his trucks, four or five trucks, he bought the entire 

2 business, he's been advertising the entire business under Gary Fox 

3 Plumbing. Gary Fox d~es not say anything. Does not, you know, 

4 bring a, a, a claim for breach of the contract. If he wants to 

5 repu--, if, if there was somehow void that contract he would have 

6 to reimburse my client the, the earnest money. You can't, a party 

7 can't just unilaterally say, uh, that contracts no, not valid 

a anymore. And then just go ahead and create a new. contract. You 

9 know, with, with someone else. So, it's our position that this 
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is, this was basically a, a means, and then we find out later, 

right before our summary judgment, that Plaintiffs' Counsel has 

gone down there, has, basically offered to, to buy the, the name, 

which is actually a consent that it_'s not an infringement that he 

owns the trademark... And we believe that this was just a, a, a 

basically a bribery of Gary Fox and we don't believe they hav~ any 

rights to the name because my client bought the whole business. 

And it's very obvious from the, the actual agreements and his 

actions. He's been advertising this and been using this Gary Fox 

Plumbing for years. So it's our contention that that, um, um, we 

also caught Gary Fox in numerous lies. He basically now, on his 

deposition claimed he hadn't even seen the purchase and sale 

agreement for $115,000 and he hadn't even seen the bill of sale 

when in fact his previous declaration referred to it. He even 

denied· even his, his signature on his declaration. So we have a 

situation where Mr. Fox is trying to cover his tracks when in fact 
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1 we have a valid agreement and, um, Plaintiffs' claim should be 

2 denied in its--, or should be dismissed in this case. 

3 THE COURT: Thank you. Who's speaking on behalf of, um, David 

4 Brown? 

5 
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ATTORNEY ALANIZ: David Lau, your Honor. Thank you. 

ATTORNEY LAU: Good morning. Truly remarkable that the 

Defendants would stand before the Court and ·argue that there is no 

genuine issues of material fact precluding summary judgment in 

this case. Um, the fundamental premise upon which Defendants 

bases its defense, is such as they are, uh, is a veritable house 

of cards and it's ripe with factual issues that are highly 

material to, uh, every claim in this case. Um, Defendants never 

acquired the Gary Fox Mark from Gary Fox dba Gary Fox Plumbing. 

Let's clarify the record. There was a lot of misstatements that 

you just heard and we'll bring out the truth in this presentation. 

First of all, um, there are two separate trademark rights that 

we're talking about here. Since 1964, um, Fox, the Plaintiff in 

this case, has been using the Fox Mark in association with 

plumbing and heating services i~ greater Puget Sound area and 

Western Washington. So, nearly 50 years of trademark rights have 

been developed. Those are the rights, without question, um, that 

the Plaintiff has in this case. And those are the rights that the 

Plaintiff has asserted against Defendant and Defendant's use, 

starting in late 2008 or early 2009. Separate from that, you have 

coextensive, albeit limited rights that Gary Fox, the individual, 
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1 who started using his own personal surname for plumbing services 

2 in the early 80's, about 1982, 1983, um, started using. The 

3 referenced settlement agreement and injunction, what happened was 

4 in the ~arly 1980s a dispute arose because you had the senior 

5 user, um, uh, Fox,. who had been using the Mark since the 60s and 

6 then you had the junior user; Gary Fox, who was using his name, 

7 um, and there started to be some confusion and conflict. There 

8 was a dispute there. Uh, they went to Court and as part of the 

9 

10 

11 

12 

13 

14 

15 

16 

1~ 

18 

19 

20 

21 

22 

23 

24 

25 

settlement of that case; primarily because the Courts are very 

lenient to allow someone to use their own surname as a trademark, 

part of that settlement was was that Gary Fox could making some 

changes continue to use his name, Gary Fox, as long as Gary Fox 

was involved in the plumbing business. And so from the early 

1980s through to 2000, early 2000, you had Gary Fox in a very 

limited way, a very small geographic footprint, using the, the, 

his surname in his plumbing business. Meanwhile, you had Fox, the 

Plaintiff, continue to expand his business throughout the Puget 

Sound area. There was some overlap, but by virtue of the 

settlement agreement, the parties agreed to, uh, to coexist. Then 

what you had in 2004, is you had a situation where Gary Fox he 

testified inadvertently started in the phone book directory 

changing the order of his name, so instead of Gary Fox, it was Fox 

Gary listing. Well, this then placed it ·closer in proximity to the 

important advertisement medium as Fox, that's what led to that 

letter exchange in 2004, where, uh, Dave Brown, a predecessor, 
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1 said to Gary Fox, hey, this is creating some confusion at that 

2 time. They were able to change that advertisement and resolve 

3 that issue. Fast forward to, um, 200B. And the facts are very 

4 different than what, uh, Defendants suggest. There was never a 

s ·meeting of the. minds regarding the terms of any sales agreement or 

6 required attorney approval until January 2nd, 2009, the signed and 

7 notarized purchase and sale ~greement. Gary Fox testified that 

9 the price varied constantly until the final purchase price was 

9 

10 

11 

12 

13 

14 

15 

1.6 

17 

lB 

1.9 

20 

21 

22 

solidified in that January 2nd, 2009 agreement. At which time, the 

parties confirmed that for the sum of $15,000 three things were 

purchased: the client list, the phone number and some supplies, 

It specifically did not include the company name. Now the earl'ier 

draft agreement needs some clarification. And that's what we 

learned about in these depositions that we took, um, over the last 

30 days. There was initial discussion between the parties in 

October of 2008, um, that led to Gary Fox signing the first page 

only of a standard off-the-shelf real estate purchase and sale 

agreement. And specifically saying in there, $15,000 specifically 

listing client list, phone number and supplies, and specifically 

writing in on that first page, "Pending approval of Martin Fox." 

One thing Gary Fox knew was his own limitations, and he says I'm 

not going to sign any agreement, agree to any terms until I get 

approval from my attorney. And that was the only thing that was 
23 

24 

25 

signed at that time. It was more lik.e a, a, an offer at that 

time, but there was no meeting of the minds. Subsequent to that, 
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1 Martin Fox, and this will be his testimony as necessary, it was 

2 already Gary Fox's testimony, never approved that agreement and 

3 the, for some very specific reasons. Um, in fact, what the 

4 Defendants' Counsel just referenced was a fax from Gary Fox of 

5 this first, um, purchase and sale agreement proposal where only 

6 the first page was signed and it had $15,000 to his attorney 

7 saying, here's this, take a look at it Martin, but I have some 

8 concerns about, uh, you know transferring the name, I don't, you 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

know, I don't think we should do that: Um, and what we found out 

was that subsequent to that time, Ivanchuk and his son Navari 

[phonetic] then took that agreement, modified the terms, it was 

Navari's, uh, testimony added in a one in front of the 15 to make 

that $115,000, added in additional terms to refer to the, the 

name, and signed, uh, _Gary Fox's signature on all the remaining 

parts of the, of the document. Gary Fox specifically testified 

that he never signed all the other pages of the document 

consummating the sale. He testified he never even saw the balance 

of that document. Gary Fox testified he never signed the purchase 

and sales agreement. So what we have is, he did admit that he was 

paid $10,000 toward earnest money, which is in fact what it says 

in the very first page of that agreement. $10,000 towards the 

purchase price of $15,000, and he carried the balance of the 

$5,000. Now, what happened over the next couple of months, is 

Gary Fox realized that Ivanchuk wouldn't come up with the money or 

had a very difficult time. He was getting ill, he was getting 
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1 ready to move to California for some further cancer treatment, so 

2 what he did was he proposed and on January 2nd, he met with 

3 Ivanchuk: and said we need to finish the terms of our agreement. 

4 There was a very simply and short document, which is in the record 

5 of the Court, um, which outlines the terms, and, in fact, confirms 

6 the terms that were first discussed in the proposal in October. 

7 This is an agreement between Gary Fox and Igo--, and Igor 

8 Ivanchuk:. Gary Fox is closing and selling the business. The 

9 

10 

11 

purchases, known as Igor Ivanchuk, is buying only the client list 

and the phone number of the business for the amount of $10,000. 

Igor Ivanchuk: is also buying all the supplies from Gary Fox for 

12 the amount of $5,000. Igor shall not use Gary Fox Plumbing. Then 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the agreement goes on to acknowledge that $10,000 earnest money 

that was paid, where it says, "Igor paid $10,000 for the phone 

number and clientele list." The testimony is that that day, 

January 2nd, that the final $5,000 was paid as the final 

consideration for the deal that was entered into effectively 

January 2nd, 2009. Now, remarkably; remarkably, the Defendant said 

nothing throughout a year and a half of this litigation of that 

all important, in fact dispositive, January 2nd, 2009, agreement. 

Remarkably. In fact, as is shown in the records, your Honor, um, 

the Defendants, um, have claimed even as late as late January to 

know absolutely nothing about that agreement. And yet, so what 

happened was is the Plaintiffs, um, stumbled upon Gary Fox in 

December and learned for the first time of this January 2nd 
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1 agreement that they had learned of, had not been produced in 

2 discovery or anything until that point in time. Talk about a 

3 smoking gun. They learn about that, they're on the phone with 

4 Martin Fox,_ as the attorney for Gary Fox. Um, it wasn't until the 

5 middle of January--, uh, and at that time they, we contacted 

6 Defendants' Counsel and said do you know anything about this 

7. January 2nd agreement that we got wind of? Defend~nts' Counsel 

8 says, no, no, no, but we'll got check with our Defendant. We 

9 never hear back. Um, we follow up and try to find out, we hear 

10 nothing back. So we keep pursuing tha_t with Gary Fox through his 

1.1 

12 

13 
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attorney Martin Fox. Finally, in mid January, we're able to 

travel down to California and for the first time see a copy of the 

signed and notarized January 2nd, 2009, document. The minute we 

get a hold of that ~e contact Defendants' Counsel and we say 

you've got this sununary judgment motion where you represented to 

the Court about this October 2008 agreement being dispositive, 

this opens up a whole can of worms, there's at least a whole bunch 

of factual issues, let's take a look, please continue that, or, or 

strike that, and then we can have a chance to do this. 

Defendants' Counsel refused to get back to us, which necessitated 

us to have to prepare over the weekend with this new evidence and 

file a moti~n. Unbelievable. Subsequent to that, Defendants' 

Counsel wrote a letter which is, partially been redacted and 

submitted, claims still to have absolutely knowledge of it. Then 

we take the deposition of Igor Ivanchuk, who signed the agreement 
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1 and admitted under oath to being aware of the document, to signing 

2 the document, to notarizing the document. ~d the testimony from 

3 Gary Fox is is that he walked away that day from the bank after 

4 Sandra Oatman notarized it with a copy of it, yet it was never 

s produced. So, um, there's clear [inaudible] issues here, your 

6 Honor, which we'll be bringing up in due course, but the key is is 

7 that this agreement right here was understood by Igor Ivanchuk, 

8 was signed and was notarized. In fact, the testimony is, from 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Gary Sather, who is a long time associate qf Gary Fox, had 

multiple conversations with Igor over the course of several years, 

um, all in English, um, testified that he observed Igor on many 

occasions, um., reading English documents. Ip.deed, how is it 

credible that Igor Ivanchuk can live in this country by his own 

admission for 20 years, perform--, own businesses, including 

working for Gary, and now claim ta not understand a simple five or 

six line document. It's just not, it defies belief and 

credibility and at trial, um, we'll establish that Igor not only 

can, uh, speak English but can read and write it and knew exactly 

what he was signing in January of that time. Ivanchuk took a copy 

of the notarized agreement with him, paid $5,000 at that time, 

Defendant subsequently buried the evidence until we got to this 

point in time. Now, Gary Fox repeatedly testified that he warned 

Ivanchuk after .the sale to stop using the company name. That's 
23 

24 

25 

his testimony. Ivanchuk told him that he would in fact stop using 

that. On that basis, Gary Fox then proceeded to go to California 
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1 for his continuing treatment. So when qary Fox .left in early to 

2 mid 2009, it was his understanding that everything was clear. 

3 Ivanchuk would stop using the name, he'd started using it, Gary 

4 caught him, repeatedly told him to stop, stopped using the name, 

_5 and on that basis Gary Fox left. Defendant knows that, that they 

6 never acquired the Gary Fox trademark. This is proved by the 

7 testimony of Gary Fox because right Qefore, afte~ this issue rose 

a up, right before, um, they filed their summary judgment motion, 

9 Ivanchuk actually went to Gary Fox and attempted to purchase the 

10 Gary Fox trademark. Something that he knew he never purchased 

11 the, year and a half before. He was unsuccessful because he, he 

12 tried to low-ball him. So what happened was, is, uh, the 

13 

l.4 

15 

16 

17 

lB 

19 

20 

Plaintiff came along at that point in time once we found out about 

this. We acquired the rights. Now, it is not inconsistent at all 

for the Plaintiff to purchase whatever rights Gary Fox has in the 

junior Mark while still separately maintaining they have senior 

Mark, senior rights in the Fox trademark in the area. Again, 

those are two different bundles of rights, your Honor and so, uh, 

the Plaintiff just wanted to tie up any loose ends by purchasing 

whatever rights to the extent that Gary Fox had any. There by, 

uh, eliminating any chance that the Defendants will try to take 
21 

22 

23 

24 

25 

the position that they have rights. So, you Honor, after all 

this, um, the Court is we~l aware of the high legal standard for 

summary judgment. It can only be granted where there is no 

genuine issue of material fact. And the moving party is entitled 
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1 to judgment as, as a matter of law. The court must consider the 

2 fact --

3 THE COURT: Wh--, why, why don't--, I'm sorry to interrupt. 

1 4 [clears throat] Why don't you, uh, set forth to me with some 

5 specificity your causes of action, please. 

6 MALE ATTORNEY: Okay, your Honor. Our causes of actions are, uh, 

7 trademark infringement. And let's talk about that issue of 

8 trademark infringement, if you, "if you will. Trademark 

9 infringement, uh, tortious interference--, there's a corqrnon, 

10 there's a common law there .. There's two, two types of trademark 

11 

12 
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16 
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22 

23 

infringement, your Honor. One is based on the registration. 

THE COURT: Right. 

ATTORNET LAU: One is based on common law rights, which stem from 

the nearly fifty years of use. Um, --

THE COURT: In, in, when you look at the common law, what's 

what's the standard that you look at for, to determine whether 

that common law, uh, threshold has been fulfilled? 

ATTORNET LAU: Good question, your Honor. Um, there are 

presumptions that attached to the trademark registration that 

aren't present with respect to validity with the common law. But 

otherwise this, the Washington Courts have adopted, uh, really the 

Ninth Circuit standard for determining the likelihood of 

confusion, first to determine whether there is trademark 

infringement. So it is the same thing that we talked about in our 
24 

cases, your Honor, the AMF v. Sleepcraft [phonetic] is the, really 
25 
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l the, the definitive, uh, Ninth Circuit jurisprudence on the issue 

2 of likelihood of confusion. And it lists, um, eight factors which 

3 are to be considered. And those are the same factors, uh, that we 

4 believe your Honor that would be used to determine the likelihood 

s of confusion, ergo trademark infringement, whether you are looking 

6 at the trademark claim based on the Washington registration or the 

7 trademark claim under the common law. Alright. Um, in addition 

8 you Honor, um, we have claims for, uh, let's see, consumer 

9 protection violation and tortious interference. Um, and again, 

10 

11 

12 
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uh, the co~sumer protection act claim has a lot of the same 

considerations. In other words, if you find the likelihood of 

confusion and trademark infringement, that will justify the 

wrongful actions for both.the consumer protection act and tortious 

interference claims. Those claims, I will say you Honor, 

additional elements above and beyond that. So for example the 

consumer protection act claim, because it is a claim base on 

trying to protect the interest of the common good, we need to also 

be able to establish that the actions of the Defendant's are 

effecting more gravelly [phonetic] the common good, as opposed to 

under trademark, you don't have that cl.aim. Here we believe 

that's met because we have the Defendants out· in the business, in 

commerce, advertising in a way that creates this confusion. We 

believe that additional element is met. With respect to tortious 

interference claims, we have the same kind of situation where 

there is· interference with the, the, the contractual relationship 
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1 and business expectancies between the, uh, Plaintiff and it's 

2 customers. So those are the claims your Honor, I believe, um 

3 

4 

THE COURT: Okay. Go ahead then. 

ATTORNET LAU: --if I haven't missed any. Okay. Um, now with 

5 respect to, let's talk a minute about this standing issue because 

6 that's, that's important. Uh, first I will say even if the Court 

7 

8 

9 

were, were to grant summary judgment based on the standing issues 

and remove that claim, we'll still have that common iaw trademark 

claim, where all the same kind of evidence and arguments will be 

10 presented. But let's talk a minute about that first claim. Um, 

11 

12 

·13 

14 
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16. 
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prior Counsel admittedly representing Plaintiffs did in fact file 

this complaint in October of 2009. And they alleged a, a 

trademark registration that had in fact expired. They sought to 

remedy that, um, by filing a new, uh, uh, registration within a 

couple of weeks after that. Um, that did not work out. Uh, to be 

honest with you, I don't know all the reasons why, but they then 

immediately filed another one, um, in March of 2010. Unlike what 

Defendants suggested. It was just four or five months after their 

complaint where they actually were able to successfully obtain the 

registration supporting the claim. Um, then what happened was, 

um, with Defendants' full knowledge nine months goes by without 

any reference to a summary judgment motion on the issue of 

standing. The parties proceed with discovery. In deed, proceed 

with summary judgment motions, um, before this Court. All on the 

basis that that claim was still in there. Um, then it was 

Volume I - Page 23 

222 



1 somewhat of a surprise when, um, we as Counsel took over and in 

2 the summary judgment motion was filed in January of 2011. Nine 

3 months after the registration, um, claiming that there was a 

4 problem with that. Now, before present Counsel took over, this 

5 Court approved at first the amended complaint. Um, and that 

6 complaint was filed in January. Fair enough, that complaint does 

1 in fact refer to the prior, um, registration, which was invalid. 

8 And it doesn't refer to the more recent registration. Um, and 

9 

10 

again, all, all we can say is on behalf of the Plaintiff, that is 

something that can be rectified and we of fer several ways in 

11 there. If in fact this is a standing is~ue and this Court finds 

12 

13 

14 
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25 

on that one claim, trademark registration, it doesn't have, uh, 

jurisdiction or standing because of· the timing of the filing, then 

we wo~ld suggest that one of the, couple of alternatives. Um, one 

is that the Court allow us to, um, amend either to conform to the 

evidence because the amended_complaint filed a month ago, much 

because of the fact that it designates the wrong, um, trademark 

registration, certainly puts Defendants on notice that they've 

known for now nearly a year that there was a valid trademark 

registration. If not amend to conform to· the evidence, allow the 

Plaintiffs to, uh, file, uh, uh, another amended complaint where 

we change the number of the registration to the registration that 

is currently there. If as the Defendants suggest that, uh, still 

that won't cure it because the amendment relates back and we have 

to file a whole new complaint, fine. We can throw out judicial 
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. 1 ·economy and we will go tomo~row and file and serve a new complaint 

2 and so--, there after move this Court to join in that new 

3 complaint in this .case because the reality of it is, every single 

4 element, um that will be every bit of evidence, every bit of 

s discovery, every element of likelihood of confusion that has been 

6 in issue and litigated and discussed on multiple motions, with 

7 respect to the common law will apply equally.with respect to, um, 

8 this trademark registration. The question is form over substance 

9 at this point in time. Um, by the way your Honor, it goes without 

10 saying that had Defendants raised this issue nine months ago after 

11 the registration came out it could have resolved this much earlier 

12 in the process, as opposed to now just a mere months before the, 

13 before trial. Um, now your Honor, with respect to the admission 

14 
or acquiescence, I would like to touch on that, of that 2004 

15 
letter. Um, so there were three types of, uh --

16 
THE COURT: Uh, uh, I'm going to interrupt you 

ATTORNET LAU: Sure. 
17" 

18 
THE COURT: --just for a second. Now, uh, Mr. Todd what is Mr. 

19 
Bell's availability? 

TODD: Your Honor, I think he's --
20 

THE COURT: Do you know? 
21 

TODD: --I think he's going [inaudible] I guess, just, just to 
22 

alert the Court. Um, it looks like that this [inaudible] is going 
23 r 

to be a dismal, anyways, so --
24 

THE COURT: Okay. 
25 
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1 

2 

TODD: [inaudible] 

THE COPURT: Okay. So, I will allow this to continue and, and -

3 TODD: [inaudible] 

4 THE COURT: --I think your, your guy's is patient [phonetic] 

5 Alright. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

TODD: Thank you very much. You too your Honor. 

[laughter] 

THE COURT: Read this. 

[laughter] 

ATTORNEY MCKILLOP: Not so interesting. 

TODD: [inaudible - crosstalk] 

THE COURT: I mean --

ATTORNEY MCKILLOP: Yeah, yeah. 

TODD: Not so interesting [phonetic] 

THE COURT: [inaudible - crosstalk) -it is fascinating when you 

get into the, uh, intricacies of, uh, these matters, certainly. 

I'm sorry, Counsel, uh, why don't you continue. 

ATTORNEY LAU: Thank you, your Honor, um, let's talk for a minute 

about of what the Defendants claim to be the admissions of --

THE COURT: Right. 

ATTORNEY LAU: --non 

THE COURT: Mm-hmm. 

known likelihood of confusion or --

ATTORNEY.LAU: --the consent to use. There's three of them. The 

first one they point to is the 1980 settlement agreement as some 

kind of admission or consent to use. I've already touched on 
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1 that, but to b~ clear that agreement was personal to Gary Fox 

2 because of his use of his surname, um that there was an agreement 

3 to allow him to continu~ to use his sur--, surname while he was 

4 still in the, for the limited scope and purpose of doing that. 

5 That doesn't mean there's a consent to use for all time or that 

6 that was transferable to somewhat other than Gary Fox. His name 

7 and his use of his name in t~t profession. Again, there is a 

8 special carve out under trademark law for uses of surnames, that 

9 Courts are very se~sitive to. Fast forward to 2004. There's no 

10 question that 2004 letter was in the context of a dispute. The 

11 very first, um, sentence--, or paragraph of that letter says, uwe 

12 have been asked to write regarding the recent instances of 

13 trademark infringement resulting from your use of the business 

14 
name, Fox Gary Plumbing." There's no question that as between the 

15 
Plaintiff and then Gary Fox that letter was in an effort to 

~ 

16 
settle, resolve a dispute that they saw at that time. Now, what's 

17 
the purpose of ER408. It's to treat discussions that occurred in 

18 
the context of trying to resolve a dispute different that normal 

19 
arms length [phonetic] transactions. Because it's, it's, it's in 

the benefit of, of jusr--, the judicial system to encourage and 
20 

foster settlement. Not to make everyone so afraid to say 
21 

something, that, that, that they don't want to try and settle. So 
22 

in the context of that attempt to settle that dispute with Gary 
23 -

Fox, um, Fox's prior [phonetic] Counsel, Plaintiff's prior Counsel 
24 

made a comment which was the opinion of Counsel at that time and 
25 
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1 the focus specifically on this notion o! Gary Fox's personal use 

2 of his surname, that use of the name Gary·Fox Plumbing is somewhat 

3 distinguished from Fox Plumbing and Heating trademark. But that's 

4 a qualified and equivocal opinion that does not constitute a 

s legally binding admission. Moreover, there was no consent to use. 

6 In fact, what was taking out of cont--, content by Defendants, in 

7 that letter is the wording given by Plaintiff's Counsel to Gary 

8 Fox, "You better be aware of the terms of that sett--, of that 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

·19 

20 

21 

22 

23 

24 

25 

agreement that we had from, and that injunction that occurred of 

more than 20 years ago, um, if you ever tried to sell this, 

because it's not going to happen and it's only going to lead to 

exactly what we are doing here, a lawsuit." So there was no 

admission there, which is of a legally binding nature as is 

required by the Courts. Moreover, there was no consent to use. 

What is the consent to use? It's a license to use that requires 

consideration. What would.be the consideration for allowing, um, 

Gary fox to continue to use, uh, a name that they've already 

identified as being infringing. There was no consideration. 

Hence, there was no license or consent to use. Now, lastly and 

perhaps most significant on that point, you Honor, is that even if 

there was deemed as an admission or some kind of consent to use, 

it was not involving Defendants. It was between the Plaintiff and 

Gary Fox. And as we established here, nothing e~se, the 

Defendants did not, are not the successors in. interest to Gary Fox 

·to anything, let alone, a settlement discussion that occurred in 
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1 statements that may have been made between the Plaintiff and Gary 

2 Fox more than four years before there was any kind of transfer of 

3 any assets. So therefore, that had absolutely no barring. The 

4 third, um point of, uh, what the Defendants claim to be a consent 

s to use had to do with get- - , uh, the Plaintfff, uh, Brown's 

6 purchase of whatever rights that were owned by Gary Fox just 

7 within the last 30 days. As I've made reference to earlier, that 

8 does not form any kind of consent whatsoever. Dave Brown has 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

trademark rights from the nearly four years of use of the Mark. 

Those of the rights that are served [phonetic] against the 

Defendant infringing use that started in. late 2008 or early 2009. 

Now, we already know that Gary Fox had a bundle of rights to use 

the Mark associated with his name personally, um, that stems from, 

starting in 19--, in the early 19BO's. To the extent any of those 

rights, uh, still exist or to the extent that any of those rights 

which are junior to the Plaintiff's rights are still valid, those 

are the rights that David--, that, that David Brown paid for at 

the time. Two separate rights. Now, ·if it turns out that those 

rights, um, are nonexistent, for whatever reason, that's fine. 

David Brown still has all the rights that he's relied upon here. 

On the other hand, if they turn out to be valid rights, they now 

dovetail in [phonetic] with David Brown's right. The long and the 

short o·f it is, David Brown based on 50 years use, based on his 
23 

24 

25 

acquisition of whatever trademark rights Gary Fox has, has the 

sole right to use the name Fox in association with plumbing and 
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1 heating in Western Washin~ton. And moreover, there is, an, uh, a 

2 real purpose 6f trademark law, which is to avoid confusion. 

3 Defendant was wrong, um which she.argued tnat the burden is on 

4 Plaintiff to conform with actual confusion, to prove likelihood of 

s confusion. That.misunderstands trademark law. Under the 

6 Sleepcraft [phonetic] factors of the Ninth Circuit, actual 

7 confusion is one of eight factors that the Court considers. Um, 

8 eight total factors. And, and even Courts have said that likive--

9 , that actual confusion is very hard to prove.and the absent of 

10 likelihood of confusion, um is not dispositive. Here, not only 

11 do--, is--, do we have actual confusion, but the other eight 

12 factors almost universally are in favor of the Plaintiff ·in this 

13 case. We have a strong Mark based on 50 years of use. 

14 Substantially exclusive with the exception of Gary Fox, which is 

15 
now been acquired by Dave Brown. We have the intention to trade 

16 
on the name. We have actual confusion. We have substantial 

17 
overlap of goods and services provided by the parties. And we 

18 
have virtually identical trails of trade. They both practice in 

19 
the same area. With the Sleepcraft factors and the likelihood of 

' 

20 
confusion as will be ·shown at tria~, um, weighs in heavily in 

favor of that. So, so you Honor, with respect to, and because 
21 

there is likelihood of confusion which is likely to be, um, proven 
22 

at trial and in a similar fashion, ~he tortious interference with 
23 

the additional element and the consumer protection act with the 
24 

additional impact of the public'will also be shown at trial. But 
25 
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1 at the end of the day, your Honor, I 1 m not here to convince the 

2 Court to grant summary judgment in favor of the Plaintiffs. In 

3 fact, that was already tried by prior Counsel unsuccessfully 

4 because the Court found that there were genuine issues of material 

s fact. Not surprisingly. While it is possible to grant summary 

.6 judgment on the issue of likelihood of confusion, it's, it 1 s not 

7 routine by any stretch. What were are here to suggest to the 

a Court is at a minimum these factors, um, the credibility of .the 

9 witness and I. cited a case which said, "when a material witness 

10 creditability is, is a factor, summary judgment isn't proper." 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Creditability of the witnesses, Ivanchuk, namely. And, um, you 

got all these issues of fact on likelihood of confusion. There 

are questions that have been urged by the Defendant as to who 

owned what rights. All of these are genuine issues of material 

fact, which preclude summary judgment motion. And we respectfully 

urge the Court to deny the Defendant's motion. 

THE COURT: Ms. McKillop. 

ATTORNEY MCKILLOP: Your Honor, Plaintiff keeps on focusing on 

acquired. Whether or not we acquired the Mark. The bottom line 

is, is there is statutory trademark claim. They did not have a 

registered trademark. They admit it. They say they don't know 

why it was expired. They tried to cure it. They didn't to it 

after the fact. The case law is very clear. A post filing event 

that supplied standing must be disregarded by the Court. Very 

clear. You have to have a registered trademark on the' date you 
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1 filed the complaint. They obviously do not. And there attempts 

2 to amend that, you know, judicial economy really in this regard 

3 does not matter. It's the statute. And it the law. You have to 

4 have a registered trademark on the date you filed the complaint. 

5 Them trying to file it, it is a year later, March 10th 2010 they 

6 registered a new trademark. Their attempt to do that a year later 

7 will not suffice. It does not. Their, their claim must be 

8 dismissed. And it is also barred, under the, they didn't even 

9 address that. There's no question the, even their amended 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

complaint, you Honor, they don't even assert the new trademark. 

They keep asserting the same old ~xpired trademark. They didn't 

even mention a new trademark in their amended complaint. So even 

in that amended complaint doesn't even mention a new trademark. 

Now on the likelihood of confusion, you Honor, I believe both the 

cominon law, uh, we do--, we do not address that because the 

amerided the .complaint, but common law trademark infringement is 

the same test, uh, for likelihood of confusio~. In this case, I 

think you Honor, if you just look at these marks, I mean, we've 

got a completely separate, -uh, identification of these marks. 

We've got a Fox and a burly man. And there's no--, actually the 

only similarity between the two at all is the fox. But what we 

found ·is, is that permanent injunction when, when David Brown's 

went after Gary Fox for years, alright. He's, he's, he sued him 

for years. Years ago, in '84. He was using, uh, faux fox. And 

that's when he, you know, uh, David Brown says you, that's a 
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1 trademark infringement. There's no question this perm~nent 

2 injunction allowed him to use his, you know, he agreed Gary Fox 

3 Plumbing. There's nothing in this permanent injunction that says, 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 
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25 

okay, a· trademark are you--, you are goi to use this, only you 

re's nothing in this 

and that's a ridiculous 

Jary Fox could not use 

Gary, if you own the business. I me? 

agreed permanent injunction statin9 

assertion, anyway, you Honor, that 

his, his own name and then sell 

operated this business for over 

te. Sell his business. He 

~rs as Gary Fox Plumbing. To 

not be able to sell that busin~ nat deprives him considerably 

of, of,. the, the business that Jenerated. I don't believe that 

there, there somehow that thei; •:gument that this agreement which 

doesn'·t state so is only personal Gary Fox, there's nothing in 

that and in trademark law doesn't go as to whether or not one 

person can use it. It's the name, it's the Mark that they're 

suing on. So as far as even their c9mmon law trademark 

infringement must be dismissed on, on those grounds, likelihood of 

confusion also consent. There's no question they consented to it. 

And, and, their, you know, their attempt to, you know, assert all 

these make all these assertions about this later, uh, purchase and 

sale agreement, we provided the Court with all the testimony. 

There is refush--, refutions all over the place. 

THE COURT: So, but there's also discussion about credibility of 

witnesses. 

ATTORNEY MCKILLOP: Yes. You're --
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1 THE COURT: So we talked about Mr. Gary Fox --

2 ATTORNEY MCKILLOP: Correct. 

3 THE COURT: --having credibility issues. 

4 ATTORNEY MCKILLOP: Right. 

s THE COURT: It, it appears from the Court's perspective, Mr. 

6 Ivanoff? 

7 ATTORNEY MCKILLOP: Ivanchuk. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Ivanchuk? Sounds like, it, it appears he has 

credibility issues as well. 

ATTORNEY MCKILLOP: Well, your Honor, that, I, well I would 

disagree with the Court because 

THE COURT: Well, we've, I guess -

ATTORNEY MCKILLOP: Yeah. 

THE COURT: --we disagree on that one. 

ATTORNEY MCKILLOP: Yeah. But that does not have anything to do 

THE COURT: I understand. But -

ATTORNEY MCKILLOP: Yeah. 

THE COURT: --I, I think glossing over it is a, um, uh, maybe 

doesn't do your client justice in, in, in, uh, address them. You 

know, there seems to have been modifications made of, uh, of a, a, 

an, a, a, the, uh, Octobra purchase and sale agreement. That 

certainly the behavior of the, uh, Defendant not presenting this 

document in the course of the discovery process here--

ATTORNEY MCKILLOP: Your Honor. 
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1 THE COURT: Yes? 

2 ATTORNEY MCKILLOP: We, we provided testimony on, on the.10/27/08 

3 agreement that Mr. Fox was there dictating the terms to Naz to 

4 write because my client does not write English. To Naz. Alright? 

5 So Naz was writing exactly what Gary Fox wanted him to say in that 

6 subsequent agreement. My client did not get a copy of that 

7 01/02/09 agreement, he testified to that. He was not read that 

8 01/02/09 agreement and they even admit that Gary Fox tells my 

9 client, "Oh, we just got .to the bank to finalize this." What was 

10 to be finalized? You know, that we haven't [phonetic] a sale 

11 

1.2 

13 

14 

15 

16 

17 

18 

19· 

20 

21 

22 

23 

24 

25 

already. My clients already registered the trademark. Has 

already basically been using it. Has advertised it. Changed--, 

Mr. Fox's changed over all the vendor lists, give him all the tax 

records, all the business records. What--, and then he takes my 

client to the bank and says, "Oh, we need to finalize this." And 

that's when my client said that's all he said. So, as far as 

credibility goes, if anyone's got any credibility is Mr. Fox. My 

client did not get a copy of that agreement. Was not even aware 

of what it said. And, the notary does not say that, that my 

client's son was there. But what this goes to, your Honor, is 

basically on the, uh, tacking on issue only, the bottom line is 

that Plaintiffs have to prove, it's their case. They have prove 

they have a registered trademark. And even, not even considering 

anything about who owned it or whatever, the fact is is that you 

look at at the actual evidence here and the Court can conclude 
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1 first, they didn't have a valid, statutory trademark. They can't 

2 assert that claim. And there's no likelihood of confusion. And 

3 t_he litigation between Gary Fox and the Plaintiff before, the, the 

4 admissions, sure you could use Gary Fox Plumbing, that's not going 

5 to be invalidated, him using it for absolutely years, 20 years 

6 after- that, with Mr. Brown operating in the same, the say the same 

7 locale. If there was any problem at all or any dispute as to 

8 that, you'd think that Mr. Brown would have then sued Gary Fox 

9 again. The only issue they had was when, um, that ad--, one 

10 advertisement, the Yellow Pages, uses, it puts Gary Fox, it put 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Fox first and theh Gary Plumbing. And the parties agreed that he 

would tell the advertiser to change it to Gary Fox Plumbing, not, 

you know, starting out with "F", under "F", that was it. So what 

we have here the a situation where Mr. Fox has been using this 

Mark for years after they even a, had a, a lawsuit, trademark 

infringement. So, the Plaintiffs here they've admitted, in fact, 

they were [inaudible] in fact there's no trademark infringement 

with Gary Fox Plumbing. He's actually a--, he's actually 

consented to the use of it for years before they sell it to my 

client. ·That evidence alone, even if you consider all this other 

evidence which they've tried to muddy the water--, waters with, 

and even if you don't even consider that, Plaintiffs' claim should 

be dismissed. There's no likelihood of confusion. And they've 

admitted there's no likelihood of confusion. And that pertains to 

both their trademark and common law, uh, infringement cases. 
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1 And, and, they're CPA, your Honor, if you look at their, their 

2 complaint, it's based, um, on a, on the statutory trademark 

3 infringement. And so is the tortious interference. They do may 

4 have a common law, uh, infringement, or, um, cause of action at 

5 the time they filed the complaint under the CPA. So, your Honor, 

6 I believe that.in this case that we, uh, it, it, it would, it 

7 

8 

9 

10 

11 
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14 

15 
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would be, uh, I think, allowing this case to go forward, sure they 

can file another complaint, but that's what the law is and we'll 

be dealing with that. 

THE COURT: Alright. 

ATTORNEY MCKILLOP: Thank you. 

THE COURT: Um, do you have proposed orders? 

ATTORNEY MCKILLOP: Yes. 

THE COURT: Why don't you hand them up. And, have these been 

presented electronically? Or do you know? 

ATTORNEY MCKILLOP:. Uh, it was filed electronically, your Honor, 

but um --

THE COURT: And, did you --

ATTORNEY MCKILLOP: I don't t·hink that last version. 

THE COURT: Did you file proposed, um, proposed orders and a Word 

doc--, in a Word format? 

ATTORNEY LAU: You know, I don't know if we did, your Honor -

ATTORNEY MCKILLOP: I don't think we did your Honor. 

ATTORNEY LAU: --but we can certainly email it, a version 

[inaudible] 
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Ill 
24 

Ill 
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THE COURT: Okay, if you could get that email to me, I, I'm going 

to, I, I typically, uh, take these under advisement for a day or 

so, uh, and, uh, and render my ruling based upon that. Certainly, 

there are some, um, proble~tic issues I think from both sides in, 

in the course of the, the, the evidence, the, the and the 

testimony has been both, the evidence has been currently provided 

as well as the, uh, uh, arguments that are made. So, um, if I 

could have those shqrtly I probably could get this out by 

tomorrow. 

ATTORNEY MCKILLOP: Okay. 

THE COURT: rs· what I anticipate. 

ATTORNEY MCKILLOP: In Word? Word? 

THE COURT: Word. Please. 

ATTORNEY MCKILLOP: In Word. Okay. 

THE COURT: Okay. 

ATTORNEY MCKILLOP: Okay. 

ATTORNEY LAU: [i~udible] 

THE COURT: Thank you very much. 

ATTORNEY MCKILLOP: Thank you, your Honor. 

ATTORNEY LAU: Thank you. 

9:31:27 COURT ADJOURNES 
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J. INTRODUCTION AND SUMMARY OF ARGUMENT 

Ap_pellant/Plaintiff David Brown, Inc. dba Fox Plumbing & 

Heating e'Plaintifft) is a major player in the Seattle m~tropolitan. area's 

retail plumbing business, as anyo~e knows who watche!> Metro buses 

adorned with its tradeniar.ked advettising featuring_ a cartoo11 fo~ fixing a 

leaky pipe on a yellow backdrop (hereinafter, the "FOX: mark!'): 

Respondent/Defendant Act Now Plumbing LLC dba Gary Fox. 

Plumbing ("Defendant"), oW'ned by a Ukranian immigrant who has 

limited English proficiency, is a small Kent plum~ing company which 

serves as David to Fox Plumbing's Goliath In 1984, Plaintiff Fox 

Plumbing sued Defendant's s predecessor in business, Gary Fox, alleging 
. 

trade mmk infringement based on its using the name "Fox Delux" and a 

fox animal logo of a fox in its mark That suit was resolved with a 

stipulated order barring use of a .fox logo but allowing use of the name 
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"Gal'.y Fox». What was "Ilox Delux" became "Gary Fo;< Plumbing," and 

instead of a fox logo a cartoon piumber logo was adopted (hereinafter 

referred to as the "GFP mark"): 

In 200.9, Fox Plumbing again sued Gary Fox:· Plumbing (now 

owned by the J)efendant) for trademark infringement; seek.ing to enjQin its 

use of the ''fox0 name all together. The dispositive legal issue in Plaintiff 

Fm~ Plumbing's suit and appeal is this: hased 011 viewing tf1e FOX mark 

a11d Ifie GFP mark, will an app1·eciable munher of people he eo1if used 

between tl1e two contpaiiies? TI1is respondent's bri.ef establishes that, on 

numero11$ bases. the answer is-as a matter of Jaw-a categorical No. As 

the trial oomt agreed when it gritl1ted Pefe:ndant's .lllOtion for full 

summary judgment, no reasonable person could find the GFP and FOX 

marks confusingly similar when viewed in their entirety as they appear in 

they regularly appear jn the marketplace. 

By way of preview and succinct summary of all that is to follow, 

however, we ask the Court to tum to Appendix A and compare instances 
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of the FOX mark and the GFP mark as they regularly a!lPear. That really ·: 

is all that needs to be said (and seen) in support o;f affirmance. 

II. STATEMENT OF THE CASE 

A.. Origins of Plaintifrs Company, 'f'OXPLUMBJNG.1 

Defendant ac~pts as accurate, for the purposes- of this appeal, the . 

Plruntifr s recitation of facts in Section VI.~ of Plaintiff's Brief. 

B. The Plaintiff's Mark-FOX M;ark. 

With ·one exeeption, Def~t accepts as accurate, for appeal 

purposes, the facts stated in Section VI.B of Plaintiff's Brief. The 

exception is Plaintiff's claim that at all times it has used the FOX mark in 

both word form and as part of various designs emphasizing the word 

•'Fox-" in its mark. (Pl.'s Br. 6.) Plaintiff.cites no record evidence support 

its contention that the FOX mark is used in word form absent the fox 

logo.2 In fact, ~ evidence in the record reflects that Plaintiff uses its FOX 

mark with the accompanying logo. (CP 256-277.) Not to mention, all of 

Plaintiff's past and present registrations for the FOX mark explicitly state 

or show that the mark includes an image of a. fox fixing pipe. (CP 334-

t Both the defendant and plaintiff have used the words "Phlmbing" and "Piumbing & 
Heating" in their company names somewhat interchangeably. (See. e.g .. CP 252, 256-
277 .) . 
2 In support of this contention, Plaintiff cites "CP 3i". However, CP 32 is a citalio:q to a 
motion made by the Plallttiff in this case. A citation to a parcy's own brief or 
memorandum is not a citation to evidence in the record. See Keifer v. City of Seattle 
Civil Serv. Comm'n, 87 Wn. App. 170, 172 n.l, 940 P.2d 704 (1997). Therefore, it 
should be disregarded. See id.; RAP 9.12, 10.3(a)(5). Moreover, even if it were 
evidence, CP 32 says absolutely nothing to support Plaintiff's contention that it uses the 
name in word form absent the fox logo·. 
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335, 338-346.) Clearly, the trademark registrations themselves are proof 

positive tb,at the Plaintiff does not consider the company name, absent the 

fox logo, to be the company's mark. 

C. Plaintiffs lST Trademark: TM #015131 (Expired). 

On June 27, 1984, the Plaintiff registered a trademark with the 
, . 

Washington Secretary of State for "'Fox Plumbing & Heating with 

design,' with a depiction of a fox attired in top coat and service bat 

holding a wrench in his right hand and a leaking pipe in his left h~d." 

(CP 326 at if3; CP 334-35.) This trademark expir<';.d on June 27, 1994. Id. 

D. Origins of Gary Fox Plumbing .. 

Gary Fox was an employee of VIRGIL FOX PLUMBING _AND . ,· 

HEATING (which would later become FOX PLUMBING) from 1980 to 

1981. (CP 316-318.) In October 1982, Gary Fox began operating a 
.-

plumbing business in Kent under the mark FOX DELUX PLUMBING. 

(CP 317 at if3.) Sinlilar·to the-FOX mark, the FOX DELUX PLUMBING 
. . 

mark also included a fox logo. (CP 322, 335.) 

On October 29, 1984, the Plaintiff filed suit against Gary Fox's 

leg~l entities for trademark and trade name infringement, seeking to enjoin 

Gary Fox from advertising under or using the trade name FQX DELUX or 

using an image of a fox in its mark. (CP 375-381.) On or about 

November 8, 1984, the King County Superior C?urt entered a preliminary 
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inj_unction enjoining Gary F?x from the same during the pendency of the 

lawsuit. (CP 383-385.) On-January 9, 1985, after being informed by the 

Plaintiff that it would not allow Gary Fox to use the word "delux" in his-

business name (CP 387), Gary Fox informed the Plaintiff that "[i]n f4e 

future [his) busin~ will be known as 'GARY J?OX PLUMBING'." (CP 

389.) Gary }?ox also provided the Plaintiff with a proof of its new mark at 

that time. See id. Soon· thereafter, the Plaintiff and Gary Fox "reached 
• 

agtee:QJ..ent as to the terms and conditions of [a] permanent injunction." 

'which was were entered by the court on or about May 24,' 1985 · 

(hereinafter "Agreed Permanent Injunction"): (CP 391-394.) The A.greed 

Permanent Injunction enjoined Gary' Fox, his entities, "and their officers, 

agent, einployees,, representatives and all persons acting in concert or· . . . 

participating with them," from both (a) using a tradeniark containlng an 

image of a fox, and (b) "using the trad~ name 'Ff?X DELUX' in any form 

of display or advertising whatsoeye.r anywhere in King County." (CP 3~2 

at ~1; CP 394.) As part of the agreed :injunction, Gary Fox was allowed to 

use the name GARY FOX PLUMBING, so long as it did not include an . . 
image of ii fox in the mark. (See id. See also CP 396.) . 

Contrary to the statement on page 7 of ·Plaintiff's Brief, the 

1984/85 court never "found in favor of' the Plaintiff, nor ·did it find 

"actual confusion," nor trademark infringement. (See CP 383-385, 391-
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394.) The 1984 trial court issued two orders in that case: (1) a Preliminary . . . 

Injunction and Order to Show ~ause (CP 383-385), and (2) an Agreed 

Permanent Injtyietiqn (CP 391-394). Neither of these orders contains a 

s~gle finding of ~tor conclusion oflaw. Certainly, nether, ~ays anything 

about "a9tual confusion" nor "trademark infringement." Nor did the court 

ever enter a finding on the merits in favor of the Plaintiff.. 

In accordance with the Agreed Permanent Injunction, for the next . . { 

23 years (1985-2008) Gary. Fox continued to operate his business ll.nder 

the name GARY FOX PLUMBING (or slight variations thereof) with a 

mark contruning the company name next to the company logo - an image 

of a burly plumber rather than a fox - and the company slogan. (CP 264-

272, CP 25.6-262~ CP 578). 

E. Plaintiff's 2'1d Trademark: TM #32143 (Expired). · . 

On ·April 5, 2004, Plaintiff registered a trademark with the 
' . 

Washington Secretary of State for "Fox Plumbing & Heating ~ith. 

design,'? the design being a picture of a fox fixing a· leaky pipe. (CP 338- · 

39.) The trademark expired on ,April 5, 2009 and was not renewed. See id. 

F. In 2004, Plaintiff Acknowledges that GFP Mark is 
_ Distinguishable from FOX Mark. 

In 2004, after. discovering that GARY FOX PLUMBING was· being 

.listed as "F.OX GARY PLUMBING' in one of the telephone directories, 

Plaintiff's couns~l wrote to Gary Fox warning him that using the name 
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FOX GARY PLUMBING in.frfuged o~ the Plaintiff's trademark. (CP 396-

397.) As letter reads in pertinent part: 

Your history with our client includes litigation in 1984 which 
resulted in a court _ordered injunction prohibiting- your use· of 
the trader.µark FOX DELUX and the fox design incorporated in. 
our client's_ logo. Parties agreed - to this injunction after 

. assurances that your company name would lik~ly change t~ 
G.L.F. Mechanical and an understandjng th~t while you could 
use your ruµne "Gary Fox" in connection with your business in 
the State of Washington .... 

*** 
Your use of tlze name GARYFOX PLUMBING is somewhat 
distinguished from my client's trademark because lite proper 
name "Gary Fox" is included. Consumers can recognize 
"Gary Fox" (J$ an individual's name and arguably ·avoid. 
co11fusion with FOX PLUMBING & HEATING. However, 
when advertisements or directory listings list your bu5iness as 
FOX GARY PLUMBIN"G wherein "FOX11 precedes 11GARY1\ 

the consumer does not readily recognize FOX GARY as a 
proper name, This results in confusion with our client's 
trademark. Confusion is strengthened by the fact that the name 
FOX GARY PLUMBING precedes FOX PL~IN'G & 
HEATING- alphabetically and will be- the first listing a · 
consumer. sees in the yellow pages, · a main source of 
advertising for the plumbing industry. 

*** 
Please know, that if you were to sell your plumbing 

business with a trade name that includes the word ''fox'', tlie 
1_984 injunction and this letter will need to be disclosed os a 
material disclosure. Any pun;haser of the tradename and 
business will be subject to the tenns of.tlze injunction. 

·(CP 396-398, emphasis added.) 

_Shortly thereafter, Gary Fox resolved the issue by instructing ~he 

· phone company to fix the e~or, and Jist his company as "Gary Fox 

[Plumbing]" rather than "Fox, Gary [Plumbing]." (CP 402; CP 578 at 56.) 
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. . 
Gary Fox did business under the GFP mark until late 2008 when he sold 

· the company to the Defendant. (See CP 271-272; CP 518-579.) 

G. Plaintiff Attempts. to Purchase GARY FOX PLUMBING in 2004 
and2008. · 

.The Plaintiff attempted to _purchase 'the GFP marK from Gary Fox 

in 2004 (CP 398402). ·and again in the summer of 2008 (CP 404-409). 

On both occasions, Gary Fox declined to sell. (See CP 400-409.) 

H. Respondent/Defendant Act Now Plmnbing LLC. 

1. Defendant's Principal Begin~ Working for Gary Fox. 

Igor Ivanchuk (the Defendant's principal and sole member, 

hereinafter "Igor") is a Ukrainian immigrant who cannot read or write 

English, speaks only broken English and has "a lot of trouble understanding'' 

spoken English. (CP 432: CP 579 at 68:14-24: CP 593 at 246:13-17.) In 
. . 

2007, Gary Fox hired his friend Igor to work for GARY FOX PLUMBING as 
. . 

a plumber's helper. (CP 4~2at112-4; CP 579 at 65:1-6.) While working for 
-"'; 

Gary Fox, Igor obtained a Washington State Plumber Trainee License in 

May 2008. Id In the Spring of 2008, Gary Fox informed Igor that he bad 

lung cancer. and that he would be willing to s~ll Igor his ~mpany GARY 

FOX PLlfMBING. Id. at ~5. In anticipation, Igor began purchasing som.e of 

GARY FOX PLUMBJNG•s assets, including several of the comp~y 

vans/trucks. (CP 433at19-) 

- 8 -
256 



• • 

2. Defendant Purchases GARY FOX PLUMBING frQm Gai-y . 
Fox in October 2008...;. Disput~d Fact, but Not Materialto 
Likelihood of Confusion. · · · 

In Fall2008, Gary Fox ancl Igor reached an agreement_on tenns for 

the purchase and sale of GA~Y FOX PLUMBING. Id. a~ if 10. On or about 

. October 27, 2008, Gary Fox and Igor executed a Purchase and Sale. 
. . 

Agreement (''October PSA") and a Bill of S~e for the transfer of GARY 

POX PLUMBING to Igor. (CP 433 at 110; CP 436-443.) As part oftlW 

transaction, Gary Fox transferred the goodwill, name, mark and assets of 

GARYFOXPLUMBJNGtoigor. (CP 436-443:) 

However, the Plaintiff contends that the ·October .PSA was never 

consw;nated because tenns were· never finalized and Igor never paid· the 

purchase price to Gary Fox. (Pl.'s Br. 16-17.) The Pl~tiff claims tfu!.t , 

instead the only binding agreement between Gary Fox and lgor is a 

Purchase and Sale· Agreement dated Janruuy 2, 2009 ("Janrun'.y PSA"), 

.which states that Gary Fox was selling his comp~y assets' to Igor ...! such 

as the client list, phone number and supplies - but not the GFP mark. Id. 

However, contrary to Plaintiffs statement, terms were agree~ to 

between Igor and- Gary Fox for the purchase and sale of GARY FOX 

PLUMBING (entire business assets, including the GFP mark), payment 

was made to Gary Fox, and a Bill of Bale was also executed by Igor and 
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. Gary Fox, all prior to January 2009. 3 

3 Becai.ise this factual dispute is not material to the issues on appeal, Defendant only 
. responds in brief to the ei&ht bullet points on pages 16·17 of Plaintiffs Brief: 

• Bullet 1: Contxaty to Pl1!intiff's statement, terms were agreed to for the purchase and 
sal~ of GARY FOX PLUMBING (entire busiil.ess assets, includfug name/mark), 
payment was made to Giµ:y Fox, and a Bill of Sale was also executed by Igor and Gary 
Fox, au prior to ianuary 2009. The Oc;ober PSA between Gary Fox and Igor clearly 
states that it is for the sale of the entire business, "including related ~emarks" for 
$15k. ~ CP 598 at p). Gacy Fox willingly took Defendant's $15k. aware that 
Defendant expected the $15k was for the entire business, includfug ~e name. (See CP 
583-584at130:13-19, 142:18-143:16; CP 597). 

• Bu1let 2: Plaintiffs claim that Defendant wrongfully edited the terms of the October 
PSA is equally untrue. These edits were done by Nazary Ivanchuk (Igor's son), at 
Gary Fox's request. (~ CP616~617at11:19·12:3; CP 622 at39:3-40:7.) 
• Bullet 3: Though Gary Fox testified that he did not sign the amended PSA or Bill of 
Sale (both assigning the GFP m~ks to Defendant), his testimony is not credible as both 
documents contain what appears to be his signature ~ CP 604-609); and he was 
consiStently unable to identify his own signatures throughout his deposit~on including 
the- signature on his .own declaration. ~ CP 581·582 at 104:15-105:6; CP 591-
592 at223:13-18, 244:4-8), and the trial court questioned his credibility. (RP·Vol. 1 at· 
33:23-34:4.) . 

· !' Bullets 4, 7 & 8: As Gazy Fox testified, Igor cannot read or write in English, can only 
speak_"broken" Eilgllsb. and has "a lot of trouble understanding" spoken E!iglisK (CP 579 

·at 68:14-24; CP 593 at 246:13·17. See !}]so CP 615 at 7'2). Igor's understanding of the 
January PSA was based entirely on Gary. Fox's misleading explanation that it 
transferred the entire busine8s ~ CP 614·615 at 6:22-7:16). The Oatman and.Sather 
Declarations do not support Plaintiff's argument that Igor properly understo:od "the 
Janwny.PSA. ~ PL's Br: 17 at bullets 5-6.) The Oatman declaration says nothing 
about whelher the PSA was read.or explained to Igor, nor does Oatman contend that 
Nazaxy Ivanchuk was present at signing. ~ CP 459-460· at i!1! 2-3 .) Likewise, the 
statements in the Sather declaration - regarding Igor's ability to reail English, and 
overhearing a conversation on Jan. 2, 2009.:. are directly contradicted by Gary Fox's 
own testimony. (Compare CP 459-460 at 'lMI ~-3: with CP 580 at 94:10·95:14 {Gacy 
Fox testified only Igor and/or Nai.azy were ever present during diScussions. regardirig 

-sille}, and CP 579 at 68:14-24; CP 593 at 246!13-17 {Gary Fox testified thatlgor could 
not read/write English}). 
• Bullet 5: The January PSA, which states "Igor .shall not use Gary Fox :Plumbing," is 
not enforceable as a matter of law. Prior to January 2009, Igor and Gary Fox had 
aheady consi:umnated an agreeme.nt for the purchase and sale of the company, 
includlng the GFP mark, and Gary Fox had accepted payment from Igor.. ~ supra 
Bullet 1). The Januazy PSA represents a modification/substitution not supported by 
additional consideration. The January PSA is for the same amount ~f money as the 
October PSA. $15k, l)ut now excludes the right to use the GARY FOX PLUM.BJ.NG 
nam~. (~ CP 594.) Gary Fox concedes that Igor paid hlm the entire $15k well 
before Jan. 2, 2009. (CP 581 at 166:22-167:25; CP 597.} The Defendant began 
operating as GARY FOX PLUMBING shortly thereafter in Noyember1December2008. 
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The Defendant. concedes that this is a disputed fact issue. 

However, as discussed :further below, this disputed issue is not material to 

the either of the bases upon · which the trial court granted summ~ 

jud~ent 

Although the p_arties do disp~te whether or not the GFP mark was 

sold to the Defendant, at the very least, the parties agree that Gary Fox 

sold some of the company assets to the Defendant, such as trucks, 

equipment, client list and phone numbers. (SeePl.'s Br. 16-17 .. ) 

. ~ CP 629-630 at 18:1-9, 77:15:-21-.) · The January PSA represents a 
modification/substifution of tenns from the October PSA, whereby Igor now· forbeiirs 
the right to use the Gary Fox Plumbing name. This forbearance is not suppcirted by any 
additional consideration, as Igor.had already paid Gazy Fox for the entire oompany, 
including its name. Therefore, this modificationlsnbsli\Ution is not enforceable. See 
Labriola v. Pollard· Groyg, 152 Wn.2d 828, 834, 100 P.3d 791 (2004) ("~dep_endent, 
additional, consideration is required for the valid formation Qf a mo<Uficatio.n or 
subseqll;ellt agreement. There is no consideration when 'one party is to pc;noD:n ·some 
. additional obligation while the other party is simply to pei:fonn that which he pr()mised 
in the orfginal contract.'"). The January PSA is also voidable on the basis that Igor 
could not read EDglish, and lie was misled as to the te~ of the Januazy PSA by Gary 
Fo;c. ~ !UPi_8 ~ull~ "4.) ~ person unable. to. r~ad a contract due to illifeJ:'.1CY or 
unfimu1iarity with. Its llinguage may later avoid It if he or she reasonably relied on 
an.other's erroneous translation o:r explanation of it" DeIRosario y. DelRoilario, 1_16 
Wn.App. 886, 898, 68 P .3d 1130 (2003), rev'd in part. 152 Wn.2d 375(2004). 
Furthemiore, Gary Fox. never told Defendant that it could not use the Gary F~ 
Plumbing name. (CP 618-619 at 17:13-18:22; CP 623 at 68:-19°-23; CP 626 at 77:13-
: 16, 78:1{}-:17.) In fuct, Gaxy Fox admitt~ that he was aware that Igor intended to do 
business as Gary Fox Plumbing, that both parties understood the intent was 'forlgor to 
use the Gory Fox· Plumbing marl<:~ CP 583 at 130:13-130:19, CP 584 at 142:18-· 
143: 16, and CP 597) and that prior to Jan. 2009 he never told Igor or Nazary not to use 

:fb.e mark. (CP 586· at l54:l5-21.) An~, after Ap~il 2009 he never told Defendant to 
stop using the mark, despite believifig Defendant had never stopping using it. (CP 585 
at 151:20-24, CP 589 at202:1f)~21.) 

• Bullet 6: Contrazy to Plaintiff's stafement, Igor testified that he .did not recall taidng a 
copy of the Jarmazy PSA'with him after it was signed. (CP 507 at 8:5-7.) 
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· 3. Defendant's Principal Forms Act Now Pl~~bing. LLC -: 
Starts Doing Business under the GFP Mark. · 

Contemporaneous with his purchase of GARY FOX PLUMJ!ING, 

Ivanchuk formed the Defendant's legal entity Act Now Plumbing LLC, 

registered the trade name GARY FOX PLUMB/NG for that entity, and 

began doing business as GARY FOX PLUMBING in late 2008. (CP 433 at 

'fl2; . CP 629~630.) Since acquiring GARY FOX PLUMBING, . tb,e 

Defendant has continued to use the GFP mark in more or less· the S!llD.e 

form as it had been used by Gary F~x since 1985. ·<ld.:.;. see CP 265-277.) 

Plaintiff's contentions in Section IV.D of Plaintiffs Brief 

regarding · the Defendant are largely untrue and unsupported by any 

citation to the record. on review.4 For instance, Defendant's principal Igor 

Ivanchuk did ·have experience in the plumbing field prior to acquiring 

GARY FOX PLUMBING . . (CP 432 at inJZ-4.) 

. ~:. 

I. Plaintiff Files Current Lawsuit against the Defendant .. 
• ... • • t 

On October 15, 2009, the Plaintiff filed tlie current lawsuit against . : . 

the Defendant, asserting causes of action for: · 

- (1) statutory trademark imitation and · statutory trademark 
dilution under RCW 19.77 (collectively referred to hereinafter 
as "statutory trademark infringement"), 
(2) ullfair competition and COD.SllllJ.er protect~on act violations 
(RCW 19 .86) (referred to hereinafter as "GP A''), and 

,.. The citations in Plafuti:ff's Brief-to CP 51-66 should be striken per RAP 9.12. These 
documents are not part of the record on review as they .were not ·broug'1.t to the attention 
of the trial court when it considered Defendant's. motion for summary judgment that is 
the subject oftbis appeal. ~Respondent's Motion to Strike, Noy. 4, 2011). 
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- (3) tortious interference with business expectations . and 
relations (referred.to herei:D.after as "TP'). 

the Plaintiff would later amend its Complaint to add a daiin for 

.common-law trademark infringement. (See PL's Br. 12.) 

. The Plamtiffs Complaint alleges, inter alia, that the Defendant 

infringed on Plaintiffs 1st Trademark #015131 - the only trademark 

referenced in the Plaintiffs Complaint (CP 2, 13-14.) This allegation-

that the Gf P mark infringes on the FOX mark-is the underlying basis for 

all of the Plaintiff's claims. (CP 415-416 at 115.2, 6.3; ·cp 215.) 

However, Plaintiff did nQ1 have any trademarks registered in Washington 

on the dates its Complaint w~ filed. and verified. (CP 272-273, 334-347, 

687 af3:23-26.) 

Plaintiff contends in its Brief that Defendant uses the GFP mark in 

both word form and as part of various designs, and that Defendant always 

emphasizes the word "Fox" in the GFP mark. (Pl.'s Br. 8.) The Plaintiff 

does not ciie to any evidence in.the record to support this contention.5 

Moreover, as ~iscussed ~er below, the Plaintiff's portrayal of.a snippet 

iinage of the GFP mark (Pl.'s Br. 8) grossly misrepresents how the mark is 

portray~d. (See infra Page 31.) The fact is, the GFP mark does not appear 

ill the marketplace absent its logo, a cartoon plumber, and ~tis crystal clear 

s See film(!Note 2. 
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from vieWing the full GFP mark that the logo is dominant; not the word 

"Fox.'' (See, e.g., Appendix A; CP 252, 260-262, 271-277.) 

In ·addition, Plaintiff's c.ontentions in Se~tion IV.F of its Brief 

reg~ding incid~nts of actual confusion are largely unsupported by the 

record on review.6 · The Defendant did not admit that it was aware of the 

FOX maik prior to adopting the GFP mark, nor did it admit that it 
> I 

. received customer complaints for services it perf~rmed under the GFJ? 

mark, nor did it admit to receiving correspondence or inquiries looking for 

or believing the Defendant to be associated with the Plaintiff or the FOX 

mark. ·Plaintiff fails to cite any evidence in the record on review to 

support these statements. The only ·"evidence" puf forth. by Plaintiff 

regarding actual confusion are phone logs, which are insufficient to raise 

an issue of material fact, if even admissible. (See infra Pages 34-37 .) 

J. Plaintiff's 3rd Trademark: TM# 53595 (CanceUed);, and Plaintiff's 
.fh Trademark: TM# 5.3846. 

On October ~1, 2009, after this lawsuit had been commenced, the 

Plaintiff was ·issued a Washln~on _trademark registration for "Logo 

consisting of Fox fixing a pipe with .the name of the company, 'Fox 

Plumbmg & Heating' and tagline 'get out of the box ... call fox!;" (CP 
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341-42, 272-273.) Plaintiff cancelled this tra4emark on March 16, 2010.7 

· That same day, five :mpnths after filing this lawsuit, the Plaintiff re&_istered 

a new trademark for "'Fox Plumbmg & Heatingt with an image of a fox 

fixing a leaking pipe." (CP 344-347.) 

K. Trial Court Denies Plaintiff's Motion· for Partial S.ummary 
Judgment. 

On April 12,. 2010, the Plaintiff filed a ~otion for partial summ~y 

jJidgment on its claims for statutory trademark infiingement and CPA 

violations. (CP 29-38.) On July 19, 2010, the trial court issued an Order· 

denying Plaintiff's motion. (CP 205-208.)8 Plaintiff notes that the July 

19, 2010 Order says that the Plaintiff holds a valid Washington Trademark 

#53864. (Pl.'s Br. 11.) While this is true (CP 206, 344), ~e Plaintiff fails 

to mention that Trademark #53864 was not issued until March.16, 2010, 

seven months.after the law8uit had been commenced, and obvieusly was· 

not mentioned in Plaintiff's October 2009 Complaint. (CP 1-16.) 

L. Defendant Files a Motion for Summary Ju.dgment. 

On January 4, 2011, Defendant filed a motion for sum_mary 

judgment on all of the Plaintiff's claim~. (See CP 227-250.) Defend.ant 

moved for summary judgment on the following bases; 

7 See CP 277 (citing WA1M 53595, TRADEMARKSCAN-WASHiNGTON (Westlaw) 
(status listed "cancelled" on 3/16/10)). 
8 Notably, thePiamtiffdid!IQ1 appeal th6July 19, 2010 (]rder. ~ CP 715-721.) 
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• As to solely Plaintiff's statutory trademark infringement cause of 
action (ROW 19.77.140-.150)~ Defenciantmoved for summary 
judgment on the following bases: 

- ( l) Plaintiff lacked standing for that claim be the Plaintiff did 
not have ~existing.registe~ed t.rademark on the date it 
collllllencedtheaction;and 

- (2) it was barred by the statute oflimitati~ris. 

• As to all of Plaintiff's causes of action (infringement, CPA, 
tortious _interference), Defendant moved for summary judgment on 
the following bases: 

- (1) as a mattyr of law there is no likelihood of confusion 
between Plaintiff's and Defendant's marks; 

- (2) !aches; and 
- (3) estoppel by ac~JJiescence. 

(See CP 227, 234, 250.) 

1. W4ile the Snmmarjr Judgment Motion is Pending, the 
Plaintiff Contacts Gary Fox, and Obtains an· Alleged 
Assignemt of the Mark from Gary Fox - Not Material to 
Likelihood of Confusion. .. 

Then, while Defendant's motion was pending, unbeknownst to the 

Defendant's counsel, Plaintiff's counsel had contacted Gary Fox and was 

negotiating with him for an assignment of 1he GFP ma,rk (even ~o~gh it 

was not Gary's to assign). (See CP 587 at 168; CP 533-535.) According 

to Gary Fox, a deal was reached in December to sell 1he name to the 

Plaintiff for $25,000, and Gary Fox . agreed to participate in 1he 

infringnient case against Defendant as needed (CP 533 at 185:7-14; CP 

632-636.) However, the Plaintiff did not alert Defendant that· it had 

rec~ived an a3signment from Gary Fox until January 21, 2011, only a few 

·days before the Plaintiff's opposition brief was due. (CP 497-499.) At the 
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same time the Plaintiff's counsel alerted Defendant's counsel to' the 

January PSA, again at least a month after the Plaintiff apparently knew of 

its existence. See id. In its January 21 letter to Defendant's counsel, . .. 

Plaintiff's counsel not only demanded that the Defendant with4:raw mot1on 

for suirimary judgment, which was supposedly "without merit in light of 

this evidence," but also made. a number of other dem~ds on ·the 

Defendant which Plaintiff. could not reasonably have believed ·the 

Defendant was in a position to comply with. (See CP 498-499.) In light 

of the fact, that the Plaintiff now acknowledges that the new evidence was 

only material to the Defendant's !aches, acquiescence and statute of 

],imitation defenses (see Pl.'s Br. 37), the Plaintiffs demands on Janu~ 

21 that Defen~t withdraw its- supposedly meritless motion and concede 

1he case, seem far-fetched. 

M. Court Grants Defendant's Motion for Summary Judgment and 
Dismiss~s All of Plaintiff's Claims with Prejudice. 

On March 15, 2011, the trial court heat<l oral argumen~ on 

Defendant's motion and then 'took the motio~ under consideration. On 

March 24, 2011, the trial court issued an. Order Granting Defendant's 

Summary Judgment Motion: (CP.716-718.) 

. Subsequently, on April 4, 2011, the Plaintiff fi~ed a .motion for 

clarification or reconsideration of the trial court's March ~4 Order. (CP 
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683-696.)9 On April i4, 2011, the trial court issu~d an Or~er Clarifying 

th~ Coun's Mary]} 24, 2011 Order Granting Defendant's Motion for 

Summary Judgment (CP 719-721.) In this order the trial court clarified 

the March 24, 2011 Order as follows: 

(1) The Court's March-24, 2011 Order was'based on the Court 
finding· that Plaintiff labked standing to assert its first cause of 
action for statutory trademark infringement. · 

(2) The Court's March 24, 2011 Ot:der was based on the Coµrt 
finding that ·as matter Of Jaw there is no reasonable likelfuo9d 
df confusion between the Plainti:ff sand Defendant's Marks. 

(3) The Court's March 24, 2011 "Order Granting .Defendant's 
Summary Judgment Motion" granted Defendant summary 
judgfil~t on all of the Piaintiff's causes of action. 

(4) By the Court's March 24,. 2011 "Order Granting 
Defendru;rt's Summary Judgment Motion>', all of the Plaintiff's 
causes of action are DISMISSED WITH PREJUDICE. 

(CP 720.) 

N. Plaintiff Files Partial Appeal of Summary .Judgment. 

On April 15, 2011, the Plaintiff filed a Nptice of Appeal. (CP 713- · 

721.) The Plaintiff appealed parts 2, 3 and 4 of the court's clarified order. 

(CP 713-714, 720.) The Plaintiff did not appeal part 1 of the court's 

clarified· order, dismissing Plaintiff's statutpzy trademark infringement 

claim for lack of standing. Id. (See also Pl. 's Br. 2.) 

9 Defendant filed a response to the Plaintiffs motion for clarification~ CP 697-707), 
but, in accordance with LCR 59(b), Defendant did not respond to the motion for 
reconsideration {see CP 697). 
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0. Disputed Issu~ of Fact Regarding the Sales am;J.. Assi~ment f)f . 
the GFP Mark, as well a8. Credibility Determinations: Regarding· 
those Ass~einnts, a~e Not· ~terial to Likeli~o.o~ of Confusion: 

-.. Importantly,~ of the evidence presented by Plamtiffregardirig· 

the ·assignment (or lack thereof) ~f trademark rights, between Gary Fo~ 

and Defendant or Gary Fox and the Plaintiff, is at all material to 

Defendant's no likelihood of confusion argument upon which it prevailed 

on ~judgment. In fact, the Piaintiff essentially admits in its brief 

that the sale of the· GFP mark is not material to the likelihood of confusion 

issue. (See PL's Br. 21-30 [not a single mention of the purchase of the _, 

GFP mai:k anywhere in Plaintiff's_ argument regatdmg likelihood of 

confusion], 37 [noting arguments to which dispute over purchase of the 

GFP ~k was relevant]). Importantly, the trial court granted summary 

judgment on the basis of (1) standing, and (2) no likelihood of confusion . 

between the marks. Whether or not. Gary Fox sold the GFP mark to the 

Defendant is entirely immaterial to 'both of those bases for. summary 

judgment, as standing had to do only with the Plaintiff's failure "ta register 

its own mark, and likelihood of confusion has to do with the . . 

characteristics of fl?.e mark itself toge~er with the characteristics of the 

· business in which it is beign used: The Plaintiff's arguments regarding the 

sale and assignment of the mark are immaterial to the inquiry on 
' 

likelihood of confusion. 
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ID. ARGUMENT -

A. Standard of Review 

The Court of Appeals reviews swnmary judgment rulings de noyo, 

"engaging in the same inquiry into the evidence and isS.u~ called to the 

attention of the trial court." Dowler v. Clover £ark Sehgal.Dist.No. 400, -

---V(n.2d ~--, 258 P.3d 676, 683 (Wash. 2011) (citing RAP 9.12). A 

summary judgment will ·be affirmed if there are no genuine is8ues of . ' 
·-- . 

material fact and the moving party is entitled to judgmenf as a matter of 

law. Id. "A material fact is one upon which the outcome of the litigation 

depends." Barrle·v. Hosts of Am .. Inc., 94 Wn.2d 640, 642, 618 P.2d 96 
. . 

(1980). Factual disputes whose resolution would not affe~t the outcome of 

the suit are. irrelevant to the consideration of a motion for. summary 

judgment. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 

The nonmovfug party cannot rely on speculation but must assert specific 

facts in order to defeat sumn~ judgment. ~ev~n, Qabl~ Corp. v. 

MGM/UAEntm't Co .. 106 Wn.2d l, 13~ 721P.2d1 (1986). 

B. Though Plaintiff's c;;Jabs are Based in State Law, Federal Case 
Law is Persuasive Authority. 

The PI~tiff's statutory and common infringement claims are 

rooted in state law,.not federal law (CP 4-5). See RC1?/ 19.77; Toho Co-. 
' . 

Ltd. v. Se!ll"s, Ro~buck &:_Co? 645 F.2d 788, 791 (9th Cir. 1981) (state law 

governs a common law in:fi:ingell:lent cla.lln as "there is no federal common 
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law of trademark .in:fring~ment"). However, federal case law is' 

considered to be persuasive authority on Waslllngt~n, .state infiing~rilent . 

claims. See RCW 19. 77.930 (instructing state courts to be "guided by :the 

inte:rpretation given by the federal courts" to the feder~ .traden1ark laws· 

when interpreting the state trademark statute, RCW 19.77). 

C. The -Trial Court Properly Held that, as a Matter of Law, There 
was No Reasonable Likelihood of Confusion between Plaintiffs 
and Defen~ant's Marks. 

1. ·The Touchstone of Trademark lnfringemen,t is Likelihood of 
Coqfusion. · 

''Likelihood of confusion is the ~eystone to any trademark 

infringement action.... abSent a shoWing of likelihood of confusion there 

is no actionable wrong." NFL ,Properties. Inc. Y.·. Wichi~ Falls 

. Sportswear. Inc .. 532 F.Supp. 651, 659 (W.D. Wash. 1982); Pioneer First 

Fed. Sav. and Lean Ass~~ v. Pioneer Nat'LB!mk, 98 Wn.2d 853, 860. n.l, 

659 · P.2d 481 (1983) (Washington "State follows a 'likelihood of 

confusion' standard for · trademark infringement Claims"); RCW 

19. 77 .140(1). ''A likelihood of confusion exists when a consumer viewing 

a service mark is- likely to. purchaso the services under a mistaken belief · 

that the services are, or associated with, the services of another provider~" 

Murrav v. Cable Nat. Broadcasting_ Co:, 86 F.3d.858, 861 (9th Cir. 1996). 

"The confusion must be probable, not simply a possibility." Id; (cites and 

quotes omitted.) Moreover, "trademark infringement is only actionable 
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.when a mark is likely to confuse an appreciable number of people as to 

the source of the product" .Nautilus Group, Inc. v. ICON_Health ang 
I ... ' • 

Fitness, Tric., 372 F.3d 1330, 1338. (Fed. Cir. 2004) (quotatio~·omitt~d); 

.One Industries. LLC y. Jim O'Neal Distrib'¢ng,. Inc .• 578 F.3d 1.154, 1.163 

(9th Cir. 2009). 

2. All of Plaintiff's Claims Require a Finding of ~'Likelihood of 
Confusion" between the FOX and GFP Marks~ . . 

Not only does the Plaintiff's statutory infringement claim depend 

on a ~ding of likelihood-of confusion, so do all the Plaintiff's other 

claims (common~law in:frinfiement, CPA, Tl) in this case. Washington 

State courts have adopted the same "likelihood of confusion" test for both 

common law and statutory infringement and unfair competition clalins. 

~A.cceleration Corp. v. Trend Micro. Inc., 408 F.Supp.2d 1110, 1114 

(W.D.Wash.2006) (citing Pioneer, 98 Wn.2d at 860 n.l). The elements 

necessary to establish a likelihood of confusion for these claims in 

Washington are the same. Id. ''Absent unusual circumstances, the 
. -

analysis of a CPA claim will follow that of the trademark infringement 

and unfair competition claims; it will tum on the likelihood of confusion _ 

regardmg a protectable mark." Safeworks. LLC v. Teugen America. LLC, . 

717 F.Supp.2d 1181, 1192 (W.D. Wash. 201.0). Furthermore, Plaintiff's 

Complaint explicitly predicates its CPA and TI claims on trademark 
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infringement. (CP 5-6at115.2, 6.3.) Therefore, the following analysis of 

_ likelihood of ~onfusion is equally relevantto all of Plaintiff's cla.4ns. ... . , . 
. 3. Likelihood of Confusion may be Determined as a Matter of

Law on Summary Judgment. 

In an appropriate trademarlc infringement case, likelihood of 

confusion may ht: determined as a matter of law at summary judgment. 

M~y, 86 F.3d at 860-61? .Pdom's ~ee ~de ~ausage1 Inc. v. FF 

. · Acquisition. L.L.C., 600 F.3d 1343, 1345-47 (Fed. Cir. 2010). See. e.g. 

One Industries, 578 F.3d at 1162-66; La Mexicana Inc. v. Sysco Cot.P .. 49 

U.S.P.Q.2d 1204, 1206, 1208-9 (W.D. Wash. 1998); Nautilus Group, Inc. 

v. Savvier, 427 F.Supp.2d 990, 994-95, 999 {W.D. Wash. 2006).10 See 

also C~~-Alft9gucjl~i1 .. ~lkY· ~~he{~ 38 Wn. App. 626,.629, 687 

P .2d 880 (1984) (court of appeals reversed, ordered summary judgment iti 

favor ~f defendant on. basis that ·•identifying characteristics were 

"sufficiently dissimilar to avoid any likelihood of source ·con:fusion''). u 

1° For additional examples of cases where the courts ~ave determined no likelih<Jod of 
confusion on summary judgment as a matter oflaw, See~ Note 12. 
11 Though the Cedar-Al case was a trade-tb-ess infringement case, rather than a trade
m~k infringement case, it is equally applicable here since "a trade dress infringement 
claim requires a plaintiff to satisfy the sauie elements as a trademark infiingement claim 
with one additional requirement the trade dress must be non-functional (ie., not essential 
to the ~ or p\irpose of the product)." eAcceleration. 408 F.&ipp.2d at 111.4. 
Functionality was not the- basis for summary judgment in the Cedar-AI case, rather 
summary judgment was granted based on appearance being sufficiently dissimilar to 
avoid any likelihood of confusion. Cedar-Al 38 Wn. App. at 621:.28, 629. 
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4. Test for Likelihood of Confusion: Multi-Factor Test, but 
Single Factor can be Disposifive, Especially if that Factor is 
Dis.similarity of th~ Marks. 

The Plain.tiff asserts that the 'appropriate test for "likelihood of 

confusion" is the eight-factor test enumerated in AMF. Inc, v. Sleekcraft. 

Boats, 599 F.2d 341, 348-49 (9th Cir. 1979). (Pl's Br. at 22.) While the 

eight-factors enumerated in Sleekcraft may be applicable in some cases, 

"it is, often possible to. reach a conclilsion with respect to likelihood of 

confusion after considering only a subset of the factors.-" One Industri~s, 

578 F.3d at 1162 ("We have long cautioned that applying the.Sleekcraft 

test is not like counting beans ... Some factors are much more important 

than others"). "The similarity of the marks will always be an important 

factor. Where ~he two marks are entirely dissimilar, there is no 

likelihood of confusion .... Nothing further need he said." Brookfield 

Communications. Inc. y. West Coast ~ntertainment Co!Q,, 174 F.3d 1036, 

1054 (9th Cir. 1999) (emphasis added); Odom's Tenliessee Pride Sausage, 

600 F.3d at 1346-47 (A "single ... factor may be· dispositive; in a 

likelihood of confusion analysis, especially when that single 'factor is the . . 

dissimilarity ?f the marks."). In fact, on numerous occasions courts have 

granted summary judgment on likelihood of confusion, in favor of the 
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alleged !nfrmger, based solely ·on the dissimilarity of the marks.12 Such is 

the case 4ere - the distinct dissimilarity between the FOX and GFP marks 

justified granting summary judgment in favor of the Defendant. 

12 See. e.g .. Cedar-Al 38 ytn. App. at 626-627, f,29 (deten:ninmg tha,t .appearance of 
pioductwas "sufficiently dissimilar to avoid any likelihood of source c<infusicin," holding 
that "as ·a matter of. law" S1lJDlllary judgment should have Been granted in favor of the 
Defendant''); One.Industries. 578 F.3d at 1165 (a.ffinning summary judgment in regards 
to one of the marks at issue solely on the basis that it was "dramatically different" in 
appearance from the plaintiffs mark); Karomi Dalli@. Inc., ·v, Los Altos Foo.d Products. 
Inc .• No. 99-7323, slip op. at 7-9 (CD. Cal. Dec. 13, 2002) ("A derendailt may 'prevail on 
a summary judgment motion if the defendant shows a lack of any triabie issue of fuct on 
likelihi>od of confusion due to the distinctly dissimilar marks."), .Mf4 (9th Cit. 2004); 
9dQ.m's T~ee,!7!c1~ s~iw:. 600F.3dat1346-47 (affirming SUDllliary judgment on 
basis of dissimilarity; holdiiig ihat'eyen if all other factors weighed in favor of likelihood 
of confusion, '!the dissimilaiity of the mlliks was a· sufficient basis to conclude that no 
confusi~n was likely."};.!\~~~~ .co. 'Y· £ack'e~ Ent~~es, foe .• 95.1 F.2~ 33.0, 333 
(Fed. Crr. 1991) (affirming granting SUIXllll8I}' Judgment m favor of DefemJ.ant; where 
summary judgment hail been grnnted on sole base of"mssimilarity of the mBrks in their 
entireties"); ~ource Jle:Wopers~ :i;nc. v •. Statue ofLiberfy-Ellis ISJandFound,.fuc;, 926 
F.2d 134, 141-42 (2d Cfr. 1991) (affinnii?g summary judgment on basis that~ were 
''so materially different that no question of fact was presented on the issue of likelihood 
of their· confusion"); 'NQ..I!~Beverp. Inc. v. Perrler Gro~ of Americ!L Inc., 269 F.3d 
114, 122-23 (7d. Cir. 2001) (holdhlg that dissimilarify in appearance of marks "alone 
negates· any pos51l)ility of a likelihood of confusion and provides sufficient basis 'for 
affir.mini the district c;cmt's grant of summary judgment"); Riverhead Paints P.lus. Inc. v. 
PPG Industries, Inc., 2 U.S.P.Q.2d 2035, 2037-38 (E.D.N.Y. 1987) (granting summazy 
judgment' to defendant on basis of visual disstniilarlty between marks: "if· a visual 
comparison of the marks by the court reveals. that they are not substantially similar, the 
court may grant summary judgment fur the defendant."); Fl~tar Bank. FSB v. Freestar 
Bank. N.A, 687 F. Supp. 2d 811, 825 (C.D. Ill. 2009J(suminaxy ju~t of no 
likelihood of confusion; "[w]hen the marks are considered as a whole, the Colors featured 
on each marlc. coupled with the graphical differences in their representation, the 
d:iffurences in name, and Freestar's slogan; overcome the minimal similarities of the 
marks and render them clearly distinguishable in the marketplace."); American Cyanamid 
Co. Y: Nutra,ceti!i~~ ~orp,. 54 F.Supp.2d 379, 389 (D. NJ. 1999) {"The ~tmilarities 
between the marks fully support the Court's conclusion ... that no reasonable trier of fact 
could find the use of de~t's iabels to create a likelihood of confuSion as to source. 
The Court detennines that, in this case, the appc:arance of'th.e marks is dispqsitive of the 
issue."; court granted SllDllllaI}' judgment in favor of <lefendant on plaintiff's trademark 
infringement and unfair competition claims); Woodsmith Publishing Co. v. Mex:edi!h· 
,CQm.. 11 U.S.P.Q2d 1651 '(S.D. Iowa 1989), ~ 904F.2ii1244 (8th Cir. 1990j (where 
a visual comparison of the allegedly conflicting trade dress of the parties· reveals that a 
reasonable jury could not 'find sufficient similarity for a likelihood of confusion," 
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5. Dissimilarity of the Maries is Dispo.sitive: There is NP 
. Reasonable Likelihood of Confusion. 

"Similarity of ·the marks is tested on three levels: (1} sight, (2) 

sound, and (3) meaning." Savvier, 427 F. Supp. 2d at 996. "In judging 

~arity, 'marks must 1Se <(onsidered in their entirety ·and as they appear 

iii the marketplace."' ICON, 372 F.3d at 1~45 (quoting Official Airline 

Guides. Inc. v. Goss, 6FJd,1385, 1392 (9th Cir. 1993)). "[L]ikelihood of 

confusion cannot be predicated on dissection of a mar~ that is, on only 

part of a mark." Inr~ Chatam!ntem.Jnc., 380 F.3d 1.340, 1342 (Fed. Cir. 

2004) (citation omitted). As explained by the Was~gton Supreme Court, 

The court should consider the mark .as a w.hole and not 
dissected, for the ordinary buyer does not stop to dissect the 
marks; if the latter is deceived, it is attributable t~ the mark as a 
totality, and not normally f9 any particular part of it. ... Each 
of the contested marks, therefore, is to be cons~dered in its 
entirety and viewed as the general public would view and 
rememberil 

Le Maine v. Seals. 47 Wn.2d 259, 275-76, 2'87 P.2d 305 (1955) (citations 

·and quotations omitted; ei;nphasis added). See also ~ac. Coast Condensed 

Mille Co. v. Frye, 85 Wash. 133; 139, 147 P. 865 (1915) ("court of equity 

will not interfere, when ordinary attention by the purchaser of the article 

would enable him at once to discriminate the one from the other."). 

summary judgment for defendant is to. be granted, notwithstanding evidence of a few 
instan?es of actual confusion). 
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Simply put, from. a side-by~side comparison of the GFP a,nd FOX 

marks - in their entirety as they actually appear_ in the marketplace - it is 

clear that the marks are so distinctly dissimilar that no reasonable jul;or 

could conclude confysion was likely. 

In considering whether the marks are visually similar, "the court 

ap~lies a.<stibjective eyeball' test." La Mexicana, 49· u~s.P.Q,2d at 1207 

(quoting"Mis~ W~r~d (UK) Ltd.. v. Mrs. America Pag:eants, ~56 F.2d 1445, 

1451 (9th Cir. 19~8)). Applying the «subjective eyeball" test fu the GFP 

and FOX marks - see pi~res of the marks in their entirety at 

APPENDIX A- the two ~ks, as considered in their entirety; are not 

l~ely- to be confused. No reasonable jl.lror could find otherwise. 

Although under the '•subjective eye ball" test the key question is 

whether or not viewed in their entirety the marks are confusingly similar -

·which they clearly are not - it is also worth noting some of ·the key 

elements that distinguish the marks froni eachother: 

Logo 

o Since 1985, the GFP mark has been dominated by its logo - cartoon 
plumber in overalls n~xt to the company name~ (CP 252, 257-262, 
264-276.) Around .2000, the logo was slightly modified to include a 
water heater and update the cartoon plumber. (CP 259-260, 269-270.) 
The logo today is otherwise in substantially the same fonn as it was in 
1985. (CP 252, 257-262, 264-276.) 

o The FOX mark's logo, which has appeared in essentially atl iterations 
of the Plaintifrs mark. as the dominant feature, is a cartoon Fox in 
most cases fixing 'a leaky pipe. (CP 257-262, 264-276.) hi fact, all of 

. Plaintiff's past and current registration for th~ FOX mark have 
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explicitly stated or shown that the mark includes an image of a fox 
fixing a leaky pipe. (CP 334-335, 338-346.) · 

Slogan . 
· o In the vast majority of occasions, the GFP mark ·has )ncluded ·the· 

slogan ·"We do if right the first time for a fair price." (CP 252, 260-
. ').62, 27-0-276.) . . 

o On many occasions s.ince 2006, the Fox Plumbing mark has inchided . 
the slogan "Get Out.of the Box ... Call Fox". {CP 261-262. 272-275.) 
In fa~t, Plaintiff even included this slogan in its 3rd registered 
trademark#S3595. {CP 341-342.) . 

Color 

o FOX mark is closely tied to the color yellow, which is emphasized in 
most iterations of the FOX mark. (See Appendix: A.) 

o There is no real dominant color jn the GFP mark, though it is 
predominantly colored white, red/orange and black. (See Appendix A.) · 

Font 

o The GFP mark has spelled the word «Fox" using a pipe for the ietters 
"F" and "O" and wrenche8 for the letter "X", and has done so smce 
1985 .. (CP 252, 257-262, 264-276.) 

o Fox Plumbing uses traditional fonts for the word "Fox'' and the other 
words in the FOX mark. (CP 257-262, 264-276.) 

Name . --
o The GFP mark has word «Gary" preceding the word "Fox •. " and both 

·· words are displayed in equal prominence such that it is impossible to 
view the mark as whole and see one word but not the other. (CP 252, 
257-2.62, 264-276.) 

o· The FOX mark does not have a proper name before or after the word 
. "Fox." (CP 257-262, 264-276.) 

Clearly, the marks are so visually dissimilar that no reasonable 

juror could find that their appearance would lead an appreciable number of 

custQmers using ordinary care to be mistaken ot confused. as to the origin 

of the services. In fact, ·summary judgment is appropriate. based solely on 

their si~ficant visual dissimilarity .. 
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The two marks also sound diffe~ent. · Again, sound is considered 

by compatjng the marks as a whole, not there con;iponent parts~ First, $,e 

inclusion of the word ''Gary'' at the front of tlu{ GFP mark m~es it orally 

distinct from the FOX ll)al"k. Cf .. La- Mex~can~ 49 U.S.P .Q.2d at 1207 ·. 

(difference in sound between CASA SOLANA and SOLANA, two-words 

vs. one-word). Sec~nd, because the marks must be considered as a whole, 

it is equally important to consider the slogans that accompany each mark. 

See. e.g., Flagstar Bapk, 687· F.Supp.2d at 824-25; Cooperative Quality _ 
. 

~keting. Inc. v. Dean Milk Co.,314F.2d 5~2, 55S(C.C.P.A. 1963) (ina 

composite mark, the name, logo and slogan are all to be considered 

together in their entirety when analyzing sllnilarity). The two marks have 

wholly distinctive slogans; 

"Gary Fox Plumhing/3 We Do it Rig/it the First Time for a Fair Price" 
vs • 

. ''FoxPlumbing&Heating: GetOutoftlieBox .•• CallFox/"14 

Reading the marks out loud, name + slogan, the marks as a whole 

do not sound ,confusingly similar. 

Lastly, the marks are distinctly dissimilar in meaning because they . . 
bring to nrind different images. See Savvier, 427 F. Supp. 2d at 996. The 

GFP mark brings to mind a human-male. This is not only triggered by the 

13 Or sometimes: "Gary Fox Plumbing & !;{eating"~ CP 252.) 
14 (Compare CP 342, w1th CP 252.) 
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,. 
inclusion of the name "Gary" in the mark, but also by the inclusion o( the 

·cartoon plumber logo in the mark.· On ·the other hand, the· FOX mark. 

brings to mind an animal - the fox. This image is triggered by ~e 

~clusion of the cartoon fox logo in the FOX mark. Cf. Toro Co. v . 
. . 

GrassMasters Inc., 66 U.S.P.Q2d 1032, 1035~36 (T.T.A.B. 2003) 

(difference in meaning 'between LAWN-BOY ru:id LAWN PUP marks 

whete the later mark was accompanied by an image of ~ small dog);· 

Savvier. Inc., 427 F. Supp. 2d at 996 (BOWFLEX and BODY FLEX 

~ks held dissimilar in meaning); H;o~el. Foods Coi;,p-. ~· Jim 

HensonProds •. Inc., 73 F.3d 497, 503-4 (2d. Cir. 1996) (SPA'AM and 
-· 

SP AM dissimilar in meaning because marks are paired with clissimil_ar 

symbols). Clearly, the marks are not similar in meaning when considered ,-

in context. In fact:, the Plaintiff even admitted that by inclusfon of the term 

"Gary" before "Fox" in the GFP mark, "[c]onsum.ers .can recogniw 'Gary 

Fox' as an individual's name and arguably avoid C9nfusion with FOX 

PLUMBING & HEATING." (CP 397 .) 

The only element of similarity between the GFP and FOX marks is 

the incli.ision of the words «Fox" and ''Plwnbing" (and in some cases 

"Heating") in both marks. These are all generic terms. However, a 

finding of infringement canriot rest solely on the use of the same generic 

tenn when the other terms or logos are dissimilar.· See Alchemy II. Inc. v. 
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Yesl Entm't Com .. 844 F. Supp. 560, 569;..70 .. (<;.D. Cal. 1994) (nq 

likelihood of confusion be~en word marks TV Teddy and Teddy 

Rilxpin, because .finding of infringement cannot rest solely on the use of . 

the same generic term; and "tetl~y" is which is a generic term); Me~am.-

Wybster. Inc. v._}lando~Jlorise, I~c., 35 F.3d 65; 72 (2d Cir. 1994); 

American CYf!.Uamid Com. y_ Conp.auggtL~boratories, Inc., 80() F.2d 306, 
. , 

308-9 (2d Cir.1986); Boston Duc,k; Tourl!J,P v. Super Duck Tours, LLC, 

531 F.3d 1, 24-25 (1st Cir. 2008). Therefore, the similarity in the .marks' 

generic terms is immaterial. ~specially when considering dissimilarity of 

the marks in their entirety. 

Despite ·the fact that th~ PJ.amti:ff admits that the marks must be 

compared "in their entirety and as they appear in the marketplace" (Pl.'s 

Br. 23), the Plain.ti.ff portrays only partial images of the GFP mark in its 

brfef, conveniently leaving out the most dominant and distingpishing 

portion of the GFP mark, the cartoon plumber logo.15 (Pt's Br; 6, 8, 24.) 

Additionally, P.laintiff suggests a comparison of the company trade-names 

alone, (e.g., naked of any of their distinctive slogans, formatting, logos or 

font) (Pl.'s Br. 2, 3, 24, 29), yet Plaintiff can cite absolutely no evidence 

that both Plaintiffs and Defendant's marks regularly appear in the 

15 The Plaintiff's even acknowledges in·its Complaint that the GFP mark includes the 
-cartoon plumber logo and slogan. ~ CP 3 at,3.12; CP 16). 
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marketplace in naked-word form. (See supra Note 2.) Tue conipa.rlsons 

suggested by 1h~ Plaintiff are immaterial and inappropriate, as the marks 

must be compared in their entirety. as they regularly appear to co~um,ers 

in the marketplace. See Le Maine, 47 Wn.2d at 255~57; see, e.g., La 

Mexicana, 49 U.S.P.Q.2d at 1206-7 (court held defendant's mark was 

CASA SOLANA, not merely SO~ANA. where plaintiff fail~ to show 

that defendant marketed under just the name SOLANA). 

. 
Unlike th~ J>laintift the Defendant actually put evi4ence into the 

record showing numerous examples of the Defendant's and Plajn1;iff's. 

marks ·in their entirety as they actually appear in the marketplace. (See 
. • i. 

Appendix A;.CP 252, 257-262, 264-276.) From a review of this evidence, 

the marks are clearly disslln.ilar. 

6. Because· the Mar.ks are So Dissimilar, the Court Need Not 
Analyze the Remaining Sleekcraft factors. 

As discussed above, it is possible for the Court to reach a 

determination of no likelihood of confusion by only addressing a subset of 

factors, or even just a single factor if that factor is dissimilarity of. the 

marks. (See supra Page 24.) As explained in iCARumba: 

[T]he similarity of the piarks is the critical question in 
'detenninmg whether there is a likelihood of confusion. If, as 
in the case here, the marks at jssue are not similar, this Court 
cannot conclude that·use of the allegedly infringing marks is 
likely to cause co~ion. This is true even if the parties use 
similar Ill.3!'keting channels and have similar goods or services. 
Having co1tcluaetf that tlt.e marks are not similar and 
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. therefore not likely to cause confusion, this Cou,rt need· not 
consider the remaining Sleekcraft factors. . 

iCARumbafnc. v. Inte~-Ind~tJ:YConference on Auto Collision Repair, 57 

U.S.P.Q.2d 1151, 1155 (W.D. Wash. 2000) (emphasis added). See also 

J£:_elding Se!_'?i~s. ~!µc. v. Fo~ 509 F.3d 1351, 1361 (11th Cir. 2007) 

("Oveiwhelming visual dissimilarity can defeat an infringement cl~m, 

ev~n where the other six factors all weigh in favor of tlie plaintiff."); 

Duluth News-Tribune y. Mesabi Publ'g. Co., 84 F.3d 1093, 1096 (8th 

Cir.1996) ("Factual·disputes regarding a smgle factor are insufficient to 

support the reversal of swnmary judgment unless they tilt the entire 

balan~e in favor of such a finding."). 16 Since the remaining Sleekcraft 

factors cannot outweigh the overwhelming dissimilarity between the FOX . . 

and GFP marks, ·there is no· need for tl).e court to address these other 

factors. SUm.mazy judgment is appropriate based on dissimilarity alone. 

7. Even if the Court Examines· the Remaining Sleekcraft 
Factors, Summary Judgment is Still Appropriate on the Basis 

.vof No Reasonable Likelihood of Confusion • 

. Even though summary judgment is appi:opriate based enti.rely on 

the overwhelming dissimilarity of the marks, if the court were to address 

the other Sleekcraft factors, summary judgIDent w~uld still be appropriate 

16 For additional examples of cases where the courts have determined no likelihood of 
confusion on summary judgment as a matter. of law based solely on the dissimilarity of 
the marks, See supra ~ote 12. 
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as none of those factors weigh significantly in favor of the confusion 

betweeh-the FOX and GFP marks. 

1. Actual Confusion. 

The only "evidence" of actual confusion that Plaintiff put forward 

in opposition to Defendant's motion for su.rn.mary judgment is a log of 

mostly unidentified phone calls. allegedly showing customer confus~on 

between the Plaintiff?s md Defendant's compahies. (CP 43-50, 85-92). 

Arguab:(y, this evidence is inadmissible hearsay.17 However,' even if 

admissibl~. these phone logs are not probative on likelihood of confusion 

because (a) at most they 'show only negligible ("de mihimis") amounts of 

confusion, and (b) it is impossible to determine if confusion was caused by 

the alleged similarity of the marks. 

For evidence of actual confusion to be probative on the issue of. 

likelihood of confusion, the "confusion must be rooted. in the identity of 
' . 

the marks." See ICON, 372 F.3d at 1338. confusion th~t arises frmn other 

similarities, ~uch as function of the two companies, is irrel~Y!Ult. Id. 

Evidence of actual confu!ion, whicTi does not suggest tliat the source of 

confusion was the alleged similarity· between (/!e marks, is insufficient to 

17 As stated in Dulufu News:-Tribune, "vague evidence of misdirected phone calls and 
mail is hearsay of !l particularly umeliab.Ie nature given the lack of an opportunity for 
cross-examination of the caller or sender regarding fhe reason for the 'confusion."' 84 
F.3d at 1098 (call logs, which. fail to identify the identity' of the caller or the reason for 
confusion was dismissed ~ inadmissible hearsay). See also .Alchemy II, 844 F.Supp. at 
n.12 ("Alchemy's evidence of confusion consists of ... ·fifteen phone calls received by 
Hasbro ... is ina<4nissible hearsay."}. 
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raise a material fact preclud,ing summary j~dgmenl where·a side-by-side 

comparison ciearly shows that the marks are sign(fica"!'tly dissimilar. 

One· Industries. 578 F.3d at 1165. Mor~over, because trademark 

infQngeln.ent is only actfonable when_ a ~ark is likely to "confuse an 

appreciable number of people as to the source of the product," the court 
. 

may find "de minimis evidence of actual confusion unpersuasive as to the 

ultimate issue of likelihood of confusion." See ICON. 372 F.3d at 1338. 

See. e.g .. Savvier, 427 F.Supp2d at 998-99 (one recorded phone c8ll of 

actual confusion, insufficient to create an issue of .fact on confusion). 
; 

Evidence of the number of instances of actual confusion must 
be placed. agamst the background of the number · of 
opportunities foi: confusion before one can make an informed 
decision as to the weight to be given to ~he evidence. If there is 
a very large volume of contacts or transactions which couid 
give rise to confusion and there is only a handful of insta1~ces 
of actual confusion, the evidence of actual confusion may be 
disregarded as de minimis. 

D&1 Master Clean. Inc. v. ServiceMaster .c;o., 181 F.S11pp2d 821~ 828 . . . . .. 

(S.D.Ohio 2002)(italics added)( quoting McCarthy on Trademarks §23:14). 

Plaintiff claims that it "answers 3,600 customer calls per year." 

(CP 68' ~t .16.) After eliminating duplicates, the Plaintiff's phone logs 

show.a total of 20 allegedly confused callers over a span of an entire year. 

(CP 43-50, 85-92.) Even assuming all 20 of the~e ~alls are based on actual 

confusion between marks, at most only 0.6% of customers· are confused by 
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the marks- less than one percentJ Such a small percentage of confusion is 

appropriately ilisregarded as de minnimis. See, e.l!.; D.SU Mil§.tet Qlean, 

181 F .. Supp.2d at 828 ("less than one percent []of all calls logged by the 

Plaintiff are from costumers _supposedly confused by the two marks .... 

Viewed in context, these mispl;iced phone <;alls do not support a finding of 

actual confusion."); Alchemy II. 844 F.Supp. at-S70 n.12 (15 misdirected 

phone calls during the Christmas season is de minimis"). 

Furthermore, the phone log evidence, even if admissible, is 

insufficient to establish a genuine issue of fact because it is impossible to 

tell from tl).e phone logs whether or not the caller confusion was rooted in 

the alleged· similarity of' the marks. Unless the source of confusion was 

the alleged similarity between .the non-generic portions of the marks, the 

fact that the caller was mistakenly called Plaintiff instead of Defendant (or · 

another company)° is immaterial. One Industries, 578 F.3d at 1165. The 

phone logs do not state why the caller was confused, and only identify the 

caller by name in one entry. (CP 46-50.) . Therefore, even if these logs 

show confusion, it is impo:?Sible to determine what caused the confusion, 

and therefore the log:'! do not create a genuine issue of material fact.18 

18 See~ e,1L Ope fu4ystries, LLC v .. Jim O:.NealDistributing. Inc., No. 06-1133, slip op. at 
8-10 (S.D. Cal. Feb. 14, 2008) ('the only admissible evidence arguably relevant to the 
One Angular and O'NEAL marks is Riley Beckinger's testimony regarding phone calls 
from customers requesting a helmet from O'NeaI that is actually sold by One Industries. 
The testimony does not include any information as to what caused the confusion. . .. 
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For the above reasons, the Plaintiff's so-called evidence of._ac_tual 

confusion is insufficient to raise a genuine issue of material fact. 19 

.. 
u. ~imilarity of Services. 

For purposes of this appeal, Defendant does not dispute that tb.e 

services it offers are substantially similar to the services offered by the 

Plaintiff. However, in light of the substantial dissimilarity between the 

marks, this factor is cannot create a genuine issue 6f mate.ii.al fact. See 

One Industries, 578 F.3d at 1165 (where «marks do not look alike ._ .. the 

mere fact that two companies _are direct competitors and happen to use the 

same letter on their products is not sufficient to show infringement.,'). 

iii. Similarity of Marketing. Channels. 

vihile Defendant acknowledges some of the marketing channels 

are the same, they. are by no means identical. But, assuming for the sake 

·of.this appeal, the parties' marketing channe1s are considere~ '~similar," 

Even assuming 1he evidence. of actual confusion involves One Angular and 0 'NEAL the 
marks~ the scant evidence of confusion, in conjunction with the other fuctors in support of 

· lik:elilioOd ofcon:fus~on, ~insufficient to overcome the weight oftbe dissimilarity of the 
marks .... "), J!ft:!!, 573· F.3d 1154, 1165 (9th Cir. 2009) ("the evidence of confusion is 
weak because none of it suggests that the souree of confusion was the alleged similarity 
between the O'NEAL mark and the One Angular mark. • . . . Because the two marks are 
entirely different, we are .satisfied that no reasonable jwy could find a likelihood of 
confusion."); ~~es.,;.JJ,;\~:..-~~1.{0'{a .p.es .. Jnc.1 214 U.S.P.Q. 121, 128 (D.Md. 1981) 
(testimony about· allegedly misdirected teli;pho!l~ calls from unidentified callers so 
lacking in guarantees of trustworthiness that' it lacked probative value); Bigfoot 4x4. Inc. 
v. BeaiFoot. fuc., 5 U.S.P.Q.2d 1444, 1447 (T.T.A.B. 1987)(evidence of confusion was 
"extremely vague and nonspecific ...• no identification of the people who were allegedly 
confused. . .. no opportwiity for cro5s examination. In our view, then, this evi4ence is 
. entitled to little, if any, probative value"). 
19 It should be noted that the Plaintiff's claim that Defendant "admitted extensive and 
con~uous instances of actual confusion" (Pl's Br. 26) is not supported by any evidence 
.Jn the record on review. (See supra Note 4.) 
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that would still be insufficient to create a genuine issue of mat~rial fact. . . . 

See iCARumbA, 57U.S.P.Q.2dat1155 ~quote supra Page 32). 

iv. Strength of FOX Mark. 

For the purpose of this appeal, the Defendant does not contest t_hat 

the Plaintiff's matk. as a whole is relatively strong. However; in iight of 

the substantial dissimilarity between the marks, this factor is insufficient 

ta create a genuine issue of material fact See La Mexicarnl, 49 

U.S.P.Q.2!1- at 1208 ("Although SOLENA is a strong mark and the 

products of the two companies .are similar, the marks as they appear in the · 

marketplace are too different to result in confusion."); One Industries,' 578 

F3d at 1~65 (though claimant's mark was strong, because'~ two marks 

are entirely different'' the court held "no reasonable -jury could find 

'likelihood of confusion"). 

•. v. Intent to Deceive. 

"When an alleged infringer kno1;ingly adopts a mark similar to 

another's, courts will presume au intent to deceive the public." G~ss, 6 

F.3d at 1394. "J;he burden of proof is .on the Plaintiff to present evidence 

that the alleged infringer's adopted the mark knowing it be so similar to 

the Plaintiffs mark as to likely to cause customer confusion, see id.; see, 

e.g., One Industries, 578 F.3d at 1163-64, and that the Defendant adopted 

the mark with the intent to profit by confusing costumers between 
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Plaintiffs and Defendant's companies. Nl'.lwton v. Thomason, 22 F.3~ 

1455, 1463 (9th Cir. 1994). 

Taking the evidence in the light most favorable to. the Plaintiff, it is 

impossible to say that Plaintiff has made a showing sufficient to create an 

inference of in,tent to deceive .. Here the marks are not confustngly similar, 

therefore an _inference of intent to deceive, which requires a showing of 

· both knowledge and similarity, cannot arise. See Entrepreneur Medi%Inc. 

v .. Smith, 279 F.3d l 135, 1148 (9th Cir. 2002) (inference of intent to· 

deceive cannot arlse unless marks are held "similar as a matter oflaw"). 

Furthermore, the Plaintiff has cited to absolutely no evidence in the 

record on review to support its contention that Defendan~ adopted its mark 

with the intent to device the public between the Befendant's and 

Plaintiff's companies, or even that the Defendant was aware of the FOX 

mark when it adopted the GFP mark.20 The Plaintiff relies entirely on the 

conclusory statement in its brief that «[t]here is no rational or reasonable 

justification for [Defendant] to adopt the Infringing Marks other than to 

sow confusion in the marketplace." (Pl.'s Br. 28.) Such a conclusory 

statement is insufficient to raise a genuine issue of fact. Simply put, there 

20 The all<?ged evidence cited to by the Plaintiff on page 28 of its Brief is not part of the 
record on review, as it was not presented to the trial court when ruling on the summary 
judgment motion that is the subject of this appeal. RAP 9.12. ~supra Note 4.) 
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is no evidence of intent to deceive, and this factor does not weigh in favor 

of the Plaintiff. 

vi. Likel~ood of Exp~nsion into Otfler Markets. 

The Plaintiff admits this factor is irrelevant (Pl's Br. at 28.) 

vii. Degree of. Care. 

"Consumer sophi~tication may be proved by direct evidence S'qch 

rul' expert opinions' or surveys. fu addition, in some cases a court is entitled 

to reach a conclusion about consumer sophist(Gation based solely on fue · 

nature of the produCt or its price." Star ~dustries, Inc. v. Bacardi & Co. 

Ltd., 412 F.3d 373, 390 (2d. Cir. 2005). Plumbing services are not cheap, 

and they are not Si!Jlply a product you grab off the shelfl with only a 

glance at the label. Based on the price, and the time involved in the 

transaction, and the regulation of the industry, it seems far-fetched to say 

that a typical buyer will use a low degree of care in choosing a plumber. 

At the very least, a moderate d_egree of care is likely_ Since the Plaintiff 

has put forth no evidence that could reasonably indicate a low degree of 

care, this factor is neutral. However, even if it were in Plaintiff's favor, 

this factor would be inSufficient to overcome the dissimilarity between the 

marks. Though in this instance applying all the Sleekcraft factors was 

unnecessary on account of the clear. dissimilarity of the marks. From the 

above analysis the answer stays the same: there is no reasonable 
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likelihood, as the showings made by Plaintiff on these secondary "factors 

cannot not possibly negate the clear dissimilarity of the marks. 

D. Alternatively, Plaintiff's Admissions are Dispositive in Showing 
No :Likelihood of Confusion.· 

Regardless of whether the dissimilarity between the marks is 

independently dispositive, the Plaintiffs own admissions are dispositive 

evidence on the issue of no likelihood of confusion. Where, a trademark; 

holder explicitly or implicitly admits that there is no likelihood of 

confusion between its mark and another's mark, the court will defer to the 

holder·'~ judgment that confusion is unlikely. As explained in EJ.. du-Pont 

de Nemours & Co., 476F.2d1357, 1363 (C.C.P.A. 1973): 

It is at least difficult ·to ·maintain a subjective view that 
confusion will occur when those directly concerned say it 
won't. A mere assumption that confusion is likely will rarely 
prevail against uncontroverted evidence from those on the 
firing line that it is not. 

Such an admission of no likelihood of con:fuSioil can be explicit, or 

ris.e implicitly from·a trademark holder's consent t~ another party's use of. 

an al~egedly similar mark. . See, ·e.g .• Crot<?ll Watch: Co. v:. Laughlin, 208 

F.2d 93, 96 (2d Cir. 1953); CBS. Inc. v. Man's. Day Publishing Co,, 205 . . -

U.S.P.Q. 470, 476 (T.T.A.B. 1980). 

On multiple occasions since 1985, the Plaintiff has explicitly 

and/or implicitly consented to the Defendant's (or its predecessor's) use of 

the GFP mark, in essentially the same form it appears today, in 
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coajunction with plumbing services in the Puget Sound regio~. During 

this time, the Plaintiff has also explicitly admitted that tliere is no 

likelihood of confusion betw~en the GFP and FOX marks. For one, the 

Plain.tiff implicitly admitted that there was no likelihood of confusion by 

consenting, on multiple occasions, to Gary Fox's use of the GFP mark.· 

The Plaintiff so consented in 1985 (by agreeing to a stipulated injwiction _ 

that did not prevent the use of the GFP mark) and in 2()04 (by confirming 

consent to the Defendant's use. and even right to sell the GF.P mark). (See 

CP 396-398; CP 578_ at 55:9-17.) These consenting acts are admissions of 

no li~elihood of confusion betwetn the GFP and FOX marks. 

Analogous is the Croton Wat~h case, wherein Movado, the holder 

of a trademark for "Movado" watches, brought an action fot trademark 

infringement against Horowitz the importer of "Nivada" watches. 20& 

F.2d at ·95 & n-2. In resolution o_f this dispute, Movado consented tci 

HoroWitz continued use of the word "Nivada" if it was used in conjunction 

with the word "Gretchen." Id. Approximately twelve years later, Movado 

demanded that Croton, who apparently succeeded to Horowitz's iinport 

business, cease importing watches under the name "Nivada Gretchen." Id. 

at 94. This dispute eventually led to trademark infringement lawsuit 

between Movado and Croton .. Id. at 94. In finding for Croton, .the court 

reasoned that Movado had implicitly admitted that there was no likelihood 
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of confusion between the marks "Nivada Gretch~n" and "Movado" when 

it consented to Horowitz's use of the mark "Nivada Gretchen," even 

though Movado never expressly stated that there would be no· confusion. 

Id. at 96. The court ruled that consenting to Horowitz's use of ~e 

modified mark, to resolve· their dispute, ''was an admission [by Movado] 

that there would be no confusion'' between the "Movado" and "Nivada 

Gretchen" marks as used on watches. Id. 

Similarly, in the present case, the Defendant's predecesso;r in 

business Gary Fox had been using ~e FOX DELUX mark until 19&4/85 · 

when the Plruntiff claimed that mark mfnnged on the FOX. mark (CP 

375-381.) In resolution of that dispute, the Plaintiff and Gary Fox entered 

info a stipulated injunction which prevent~d Gary Fox from·using the FOX 

DELUX mark or any mark with~ fox logo, but did not prevent the use of 

the GFP mark. (CP .391-394, 396, 578 8t 55:9~17.) Just as in Croton 

Watch, the Plaintiff here cfaim.ed that the first mark (FOX pELUX) 

infri.nged, and consented to the alleged i~fringer's use of modified mark 

(GFP). See id. Accordingly, this consent functioned as an implicit 

admission that confusion between the GFP ~d FOX marks was unlikely ... 

Notably, the present case ,presents an ev.en stronger basis for 

finding an admission of no likelihood of confusion, because at least one of 

the Plaintiff's admissions of no likelihood of confusion was explicit. (See · 
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CP 397, "the name GARY FOX PLUMBING is somewhat distinguish~d 

from [the FOX mark] because the proper name 'Gary Fox' is.included. 

-
Consumers can recognize 'Gary Fox' as an individual's name and 

arguably ~void confusion with FOX PLUMBING & HEATING.") . 
. . 

The Plaintiff also implicitly admitted no likelihood of confusion - . 
when it applied for state trademark registrations Of the FOX mark in 2004, 

2009 and 2010 (see CP 338-347), after the Plainti:ff had:consente'd to Gary 

Fox's use of the mark. Each time Plaintiff applied to register the FOX 

mark, by law, the Plain~ was required sign a statement to the effect that 

· it believed "no other person has the right. to _use such trademark in 

co.nnection.with the same or similar goo9s or services in this state either in 

the identical form or in such near resei;nblance thereto as to he likely, 

when used on or in connection with the goods or services of such other 

person, to cause confusion or mistake or to deceive[.]" RCW 

. 19.77.030(1)(f). (See~ e.g., CP 346.) By cons.en!lngto a third-party's use 

of the GFP mark and then subsequently submitting a trademark 

application for the FOX mark, the-Plaintiff implicitly admitted that it did 

not believe the use of the GFP mark in connection with plumbing/heating · 

services in Washington was likely to cause confusion: This same issue 

was addressed by the Richdel, where it was hel~, inter alia, that a 

trademark holder admitted there was no likelihood of confusion by 
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attesting to a similar st_atement in its federal trademark ·application after 
' 

having consented another's use of an allegedly similar mark: 

when opposer filed its application to register 'LAWN GENIE' 
for its va1ves and controls after consummating the agreement to 
permit applicant to continue to use 'LAWN GENIE' for a . 
mower, it alleged, in essence; that no other person has a ri~t to 
use the mark 'LAWN GENIE' in co~erce for goodS that 
might be likely to cause confusion or m.i,stake. or decepti.on: in 
trade. This declaration can only be accepted as true if it is 
deemed that opposer did not believe that tp.e contemporaneous 
use of 'LAWN GENIE' for both timer controls and valves' for 
lawn sprinklers and for a lawn mower machine was not 
conducive to confusion or mistake in trade as to source~ 

Richdel, Inc. v. Mathews Co.,190 U.S.P.Q. 37, 39-40, 42 (T.T.A.B. 1976). 

As in Richdel, the Plaintiff here first consented to another's use of 

the GFP mark, and then subsequently submitted an ~pplication to register 

the FOX mark which includ~d a statement that Plaintiff did not believe 

any 9ther person was using a similar mark for similar services likely to 

cause to cause confusion or mistake wi~ the FOX mark. Thus, the 

Plaillti:ff admitted no likelihood of confusion between the FOX mark and 

the GFP.mark whe~ it ~bmitted said trademark applications. 

It is immaterial that the Plaintiff's original consent to use was 

given to Gary Fox rathe~ than to the Defendant ,Likewise, the disputed 

issue of whether or not Gary Fox sold the GFP mark to the Defendant is 

immaterial. Where the admission is implicit through consent to use, it is 

not necessary that the admittee also be the alleged infringer, nor need there 
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be any privlty between the admittee and the alleged infringer, so iong as 

alleged infringer's product/service and mark' are .~e same as the 

admittee's. An admission is not a contractual i:eiationship, and thus does 

not requrre privity: See ('.~ton Watch, 208 F.2d at 96-97 ("The agreement. 

[as an admission] would be equally effe.ctive as an admission, even if 

[Croton] were not the successor of Horowitz, the promi$'ee.").21 

As the Defendant's scope of business and use of the GFP mark is 

virtually identical to Gary Fox's use of the GFP mark at the time the 

Plaintiffs admissions were made (CP 256-277, 579 at 66:20-67:13), the

Plaintiff's 'admissions of no likelihood of confusion may be used by the 

Defendant, regardless of whether or not Gary Fox sold the GFP mark to 

the-Defendant. The Plaintiff's implicit and explicit admissions, that there 

is no likelihood of confusion, are binding here. 

E. The Trial Court :Properly Held· that, as a Matter of Law, All of 
PlaintifPs Claims Fait-Due to No Likelihoo.d of Confu$fon. 

. ' 

As discussed above, all of Plaintiff's cl~s are predicated on a 

fmding of likelihood of confusion between the FOX and GFP marks_. (See 

21 See also the following examples of cases where court held that consent to use could be 
app1ie~ as an admission by a third-party where that third-party's good/services were no 
more similar to the trademark holder's good/services than the consentee's goods/services; 
S.wedi§h Beer Ew- v. Can. Dry cow .• 469 F.2d 1096, 1097-98 (C.C.P.Al972) 
(coilsentor: vodka; consentee:· beer; third-party: soft drinks); Cal. Fmit Growers Exch. v. 
Sunkist Baking Co., 166 F.2d 971, 975 (7th Cir. 1947) (consentor: and consentee~ fruit 
and vegetable products; tbird-p~ bread products); Mushroom Makers. Inc . v. RG, 
Barty CQ1p., 441 F.Supp. 1220 (SDNY 1977) (consenter and consentee: shoes; third
parcy; women's apparel). 
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supra Pages 22-23.) Based on the above reasons, the trial court. properly 

held thatl" as a matter of law, there was no likelihood of confusion betwe~n, 

. . 
Plainti:ff.,s and Defendant's marks. The trial court properly granted 

SUIDID,a,ty Judgment dis.missing all of Plaintiff's claims, and: this 

d~term1napon should stand 

F. In addition, Planitiff's Statutory Trademark Infringement Claim 
a~o Fails f()r Lack of Standing -~ot Appealed_ 

In addition to holding that Plaintiff's infiingement claims failed as 

a matter· of law based on no likelihood of cenfusion, the court also ~eld 

thi:tt 'Plaintiffs statutory trademark infringement claim fails for lack of 

standing. (CP 711.) Notably, the Plaintiff has not appealed the trial 

court's ruling that it lacked . standing ·to assert its statutory infringement 

claim. (CP 713-14; Pl.'s Br. at 2.) Therefore, the trial court's grant of 

summary judgment on that claim must be sustained. 

G. Denial of Plaintiff's Motion for Partial Summary Judgment di,I 
Not Bar the Trial Ct).urt from Later Granting Summary 
Judgment in Favor of Defendant. 

The Plaintiff incorrectly argl:tes that the trial court's denial of 

Plaintiff's April 2010 motion for summai-y judgment on infringement and 

CPA violations somehow estopped the trial court from subsequently 

granting sun:imary judgment to the Defendant on similar issues. The 

·Plaintiff points to statements made by the trial· court on July 19, 2010 . . . 

during oral argument on the Plaintiff's motion regarding issues of fact. 
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.cPl.'s Br. at 10-11, 21"22, 30.) Even if these statements can b¥ considered 

~'oral rulings,'' they were never incorporated into a written order (c;P 205-

208) and therefore not binding 011 the trial court nor on the court of · 

appeals. See Bench1Jlark ~and Co. v. Cify of Battle Ground, 94 Wri. App. 

537, 544, 972 ,P.2d 944 (1999) ("jUdge's oral decision is no more than a 

verbal expressio:Q. of his infonnal opinion at that time ..• ·.It has no final or 

binding effect, unless formally incorpora:ted into the tip.dings, conclusion8, 

and judgment."), Hubbard v. Sctoggin. 68 Wn. App. 883, 887, 846 P.2d 

580 (1993) ("trial court may alter, amend, or reverse its rulings at any 

point before it enters a final judgment"). See also Fostet v. Carter, 49 

Wn. App. 340, 342-44, 742 P.2d 1257 (1987) (movant not bound by court 

denial other party's ~lier summary judgment motio~ on same issue). 

H. Plaintiff's Arguments Regarding LacJtes and Acquiescence are 
Superfluous. 

The Plaintiff spends several pages of its brief arguing why the 

' De~endant was n~t entitled to summary judgment on the basis of laches or 

acquiescen~e. (Pl.'s Br. at 34-37.) These armunents are supe;rfluous 

because the trial court did not grant U-efendant's motion for summary 

judgment on either of these bases. (CP 720.) Summary judgr.qent was 

granted based on no likelihood of confusion and lack_ of standing; Id. 

Defendant agrees that there . are issues of fact precluding summary 

·judgment on the bases of laches or acquiescence. Since neither was the 
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bases for the court's grant of summary judgment; the Defendant need not 

address Plaintiff's arguments on these issues her~. 22 

I. Alleged Dis~overy Abuses Are. Untrue and Immaterial. 

Lastly, the.Plaintiff argues that the trial court's decision should be 

overturned ·because of alleged dis~overy abuses and CR 11 violations. 

The trial court's detenninations regarding CR 11 violations and discc>very 

violations are reviewed only for abuse of di~retion. Suarez v. Newquist, 

70 Wn. App. 827, 835, 855P.2d1200 (1993); Ripley v. Lanzer, 152 Wn. 

App. 296, 326, 215 P.3d 1020 (2009). First, this argument should not be 

considered because it was ri.ot raised as an arg~ent against. summary 

judgment prior to the trial court issuing its March. 24, 201 l Order Granting . 

Defendant's Summary Judgment Motion. RAP 9-12, RAP 2:s.23 Eeven 

2l Although not material, the Defendant wishes to respond in brief to the Plaintifrs 
contention that it now owns all the rights to the GFP mark (Pl. 's Br. 35-36.) Even even if 
it w~re true that Gaxy Fox had not already assigned.the GFP mark to the Defendant in 
2008, the Plaintiff's contention, that it now owns the rights tO the GFP marlc. is [alse. The 
TPSA's assignment of the GFP mark to the Plaintiff is invalid (1) that made is oWn.ed by 
the Defendant, (2) the alleged assignment to "Plaintiff is invalid becau.Se Gaxy Fox 
abandoned the marlc when he permanently quit tha business and moved to California 
with no intent.to· resume operations (see. e.g.,CP 594: "Gary Fox is closing.and selling 
off the business"); and thus had no rights to the mark for which he e<!uld assigi:t~ and (3) 

· bec~use the alleged assignment to the Plaintiff was without the transfer of any bli$iness 
assets, it is au unenforceable as&ignment in gras&. Even if the Plaintiff did O\l'fll rights to 
the GFP mark thrqugh the TPSA, this lawsuit is regariling infringement of the FOX mark, 
not infringement of the GFP mark. 
23· The fir:lt time this argument was raised was in the Plaintiff's Aprii 4, 2011 motion for 
reconsideration. (CP 683, 688, 693-695.) By rule, Defendant was not permitteJi to 
respond tc;> tµat motion until requested by the trial comt. LCR 59(b ). (See CP 697-698 at 
1:15~2:2). However, tl).e Plaintiff filed its Notice of Appeal on A,pril 14, 201 I, before the 
trial court requested a respon~ from the Defendant or ·issued a ruling on the motion for 
reconsideration. Therefore, the Defen,dant never had an opp~rtunity to present ·evidence 

· in opwsition to this argument at the trial court level. · 
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if there were merit to this argument, Plaintiff acktlowledges that the 
. 

alleged ~·smoking gun" document was only relevant to Defendant's 

arguments on summary judgment with respect to "statute of limitations, 

!aches and estoppel." (Pl.'s Br. 37.) Since the trial court did not grant 

summary judgment on either of those three bases, and Defendant does not 

assert any of those three bases on appeal, there would seem to be no 

prejudice to the Plaintiff. Even if its allegations of discovery violations 

were true, the presence or absence of the "smoking gun" document, the 

January PSA, was immaterial to the bases upon which summary judgment 

-was granted. Furthermore, any prejudice that might conceivably have 

occurred was cured by the trial court's February~. 2011 order exteµding 
• 

the trial date and discovery cut-off by nearly two months, and by the 

Defendant re-noting its motion to March 15, 2011. 

IV. CONCLUSION · 

For the above reasons, Defendant Act Now Plumbing LLC 

respectfully requests that the Court affinn summary judgment in its favor. 

~ATED this .!f!___ d~y of , tJ O\l'f...•r. 2011. 

OLES MORRJSON RINKER & BAKER LLP 

By~--~~~~,---,----t--+~~~~~~ 
Eileen I. McKillop; W rA 21602 

_· AdamK. Lasky, WSBA 0517 
Attorneys for Respondent Ad Now Plumbing 
LLC 
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Opinion 

UNPUBLISHED OPINION 

ELLINGTON, J. 

·kl David N. Brown, Inc. appeals dismissal of its trademark 

infringement suit against Act Now Plumbing, LLC. We agree 

with the trial court that as a matter of law, there is no 

likelihood of confusion between the two businesses' marks, 

and affirm. 

BACKGROUND 

Fox Plumbing & Heating (Fox) has been operating in the 

Puget Sound region since 1964. In the early I980s, David 

N. Brown, Inc. purchased the company. Brown registered a 

trademark under the name of Fox Plumbing & Heating with 

a logo depicting a fox attired in a work jacket and service hat, 

holding a wrench in his right hand and a leaking pipe in his 

left hand. The mark includes the.slogan "Get Out of the Box ... 

Call Fox!" 1 

In 1982, Gary Fox began operating a plumbing business in 

Kent under the name Fox Delux Plumbing, using a trademark 

with an image of a fox. 

In 1984, Fox sought to enjoin Gaiy Fox from using either the 

trade name Fox Delux or a fox image. Gary Fox stipulated 

that his business would thereafter be known as Gary Fox 

Plumbing. The court entered an agreed pem1ancnt injunction, 

which prohibited Gary Fox from using the trade name Fox 

Delux or a trademark containing an image of a fox. 

Ga1y Fox Plumbing adopted as its logo a cartoon image of a 

mustachioed human plumber. For the next 20 years, Gary Fox 

Plumbing used a trademark containing the company name, 

the mustachioed plumber cartoon, and the slogan "We Do It 

Right The First Time For A Fair Price." 2 

In March 2004, Fox complained that Gary Fox Plumbing's 

new telephone listings, which identified it as Fox Gary 

Plumbing, constituted trademark infringement Fox did not 

object to use of the name Gary Fox Plumbing, but claimed that 

reversing the order of words was confusing and deceptive: 

Consumers can recognize 'Gary 

Fox' as an individual's name and 

arguably avoid confusion with FOX 

PLUMBING & HEATING. However, 

when advertisements or directory 

listings list your business as FOX 

GARY PLUMBING wherein "FOX" 

precedes "GARY," the consumer does 

not readily recognize FOX GARY as a 

proper name. This results in confusion 

with our client's trademark. Confusion 

is strengthened by the fact that 

the name FOX GARY PLUMBING 

precedes FOX PLUMBING & 

HEATING alphabetically and will 

be the first 1 isting a consumer 

sees in the yellow pages, a main 

source of advertising for the plumbing 

indushy. [ [[ 3 ] 

Fox's attorney also warned that a purchaser of Gary Fox 

Plumbing would be subject to the 1984 injunction: 
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. Please know, that if you were to sell 

your plumbing business with the trade 

name that includes the word 'fox,' the 

1984 injunction and this letter will 

need to be disclosed as a material 

disclosure. Any purchaser of the trade 

name and business will be subject to 

the te1ms of the injunction. [ 4 l 

Gary Fox instructed the phone company to change the listing 

back to Gary Fox Plumbing, and no further action was taken. 

In 2008, Gary Fox became ill and sold his business to his 

employee, Igor Ivanchuk, who formed Act Now Plumbing, 

LLC. Act Now registered the trade name Gaiy Fox Plumbing 

and began doing business under that name. Act Now 

continues to use the Ga1y Fox Plumbing mark in essentially 

the same f01m as it has been used since 1985. 

*2 hi October 2009, Fox sued Act Now for statutory 

trademark imitation and dilution, Consumer Protection 

Act violations, and tortious interference with business 

expectations and relations. Fox later added a claim for 

common law trademark infringement. 

In March 2011, the court dismissed the suit on summa1y 

judgment, ruling that the statutory infringement claim failed 

because Fox's trademark registration had expired, and 

its other claims failed because there was no reasonable 

likelihood of confosion between the two marks as a matter of 

law. 

Fox contends the latter conclusion was error. We apply the 

usual standard of review for summary judgment. 5 

DISCUSSION 

Trademark /11fri11ge111ent 

"The likelihood of confusion is the central element of 

trademark infringement, and the issue can be recast as 

the determination of whether 'the similarity of the marks 

is likely to confuse customers about the source of the 

products.' " 6 We employ the eight-factor test articulated by 

the Ninth Circuit to evaluate the likelihood of confusion: (!) 
the similarity of tl1e marks; (2) the relatedness of the two 

companies' services; (3) the marketing channel used; (4) the 

strength ofFo~'s mark; (5) Act Now's intent in selecting its 

mark; (6) evidence of actual confusion; (7) the likelihood of 

expansion into other markets; and (8) the degree of care to be 

exercised by purchasers. 7 

Act Now concedes that. the two companies offer substantially 

similar services and use similar marketing channels, and 

that Fox's mark is strong. Both parties acknowledge that the 

"likelihood of expansion" factor is not pertinent. Thus, of 

the eight factors, only four are disputed: the similarity of the 

marks, Act Now's intent, actual confusion, and the degree of 

care exercised by consumers. 

Similarity of the Marks. This factor "has always been 

considered a critical question in the likelihood-of-confusion 

analysis." 8 To detennine whether the marks are sin1ilar, 

courts consider the marks "in their entirety and as they appear 

in the marketplace." 9 We also consider the "appearance, 

sound, and meaning" of the two marks, IO and "similarities 

weigh more heavily than differences." 11 

Fox's ma~k consists of a cartoon image of a fox fixing a 

leaking pipe and the words "Fox Plumbing & Heating." The 

words are in a traditional font, with the word "Fox" in larger 

and bolder letters. The mark also includes the slogan "Get Out 

of the Box ... call Fox! 

Gary Fox Plumbing's mark consists of a cartoon image of a 

mustachioed human plumber holding a wrench and leaning 

on a water heater, the words "Gary Fox Plumbing," and the 

slogan "We Do It Right The First Time For A Fair Price." 

The word "Gary" is in italicized script and slanted above the 

word "Fox," which is distinctive because the letters "F" and 

"O" appear lo be formed by pipes and the "X" resembles two 

crossed wrenches. 

Fox contends that a visual comparison of the marks begins 

with the naked text version of the companies' names: 

"FOX PLUMBING & HEATING" versus "GARY FOX 

PLUMBING & HEATING." But nothing in the record 

suggests that either mark ever appears in the marketplace 

without its graphical elements, and Fox's registered trademark 

explicitly includes the fox image. 

*3' The two graphical elements ao not have a similar 

appearance. The text fonts are different, the slogans are 

different, and the plumber does not resemble the fox. 

,,,,,..,, .. 11;;•,vNext <i :• '.-'O i I\. l ho11·1;:r.111 !~rn 1torn. No clairn to ori~Jirwl 11.S. Uovemrn1.'ml. Worl·1:3 
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The two marks also do not sound similar. As in La Mexicana 

inc. v. Sysco Co1p., where the court concluded the marks 

"Casa Solana" and "Solena" sound different because the 

former is a two word, five syllable mark and the latter is a 

single word, three syllable mark, 12 the inclusion of the first 

name "Ga1y" distinguishes the sounds of the two marks. 13 

Additionally, Gary Fox Plumbing's mark always includes its 

distinctive slogan. 14 

Both marks include the terms "plumbing and heating," which 

have the same commercial meaning. But the marks do not 

consist of those tenns alone, and Fox provides no analysis of 

the commercial meaning of the marks in their entirety. 

The dissimilarity of the marks indicates little likelihood of 

confusion. This does not end our inquiry, however. 15 

Actual Conji1sion. Fox contends there is evidence of actual 

confusion in the marketplace. But Fox relies on material that 

is not part of the record on review, and is of questionable 

. I 16 I f . . persuasive va ue. n support o its own motion for 

summary judgment, Fox produced a call log indicating. 

that between April 2009 and Match 2010, 25 unidentified 

persons called Fox believing it to be Gary Fox Plumbing or 

demonstrating confusion as to whether the two businesses 

were related. The Jog contained little detail and almost no 

identifying information. The record does not indicate that the 

trial court considered or relied upon it in deciding Gary Fox 

Plumbing's summary judgment motion. In any event, given 

that Fox "answers 3,600 customer calls per year," 17 such a 

small percentage of misplaced calls does not, without more, 

demonstrate noticeable confusion. 18 

Further, Fox has repeatedly acknowledged that the Gary Fox 

Plumbing mark does not cause confusion. 

To resolve the litigation in 1984, Gary Fox offered to use 

Ga1y Fox Plumbing instead of Fox Delux. The pa11ies entered 

an agreed permanent injunction which barred Ga1y Fox 

Plumbing from using the name Fox Delux or a picture of a 

fox. It did not bar use of the name Gary Fox Plumbing. 

Twenty years later, in the phone listing skirmish, Fox 

expressly acknowledged that "[c]onsumers can recognize 

'Gary Fox' as an individual's name and arguably avoid 

confusion with ·FOX PLUMBING & HEATING" and 

asserted that the pennanent injunction, which allowed Gary 

Fox to use the name Gary Fox Plumbing, would bind any 

successor. 19 Additionally, when Fox registered its mark in 

2004, 2009, and 2010, Fox fonnally stated that "no other 

person has the right to use such trademark ... in the identical 

form or in such near resemblance thereto as to be likely ... 

to cause confusion or mistake or lo deceive." 2° Fox thus 

repeatedly denied that the Gary Fox Plumbing mark would 

cause consumer confusion. 

Fox contends these events are immate1ial because Gary 

Fox had a personal right to use his own name to market 

his business, and asserts "the court [in 1984] found actual 

confbsion belween the marks and entered a preliminaty 

injunctiOn that restricted use, but allowed Gary Fox, 

personally, a limited equitable right to use his surname 

provided that such use did not deceive lhe purchasing 

public." 21 

*4 But the preliminary injunction contains no findings, 

makes no mention of any "limited equitable right," and does 

not refer to Ga1y Fox's right to use his surname. The only 

other cited evidence is an affidavit from Fox's attorney in the 

1984 action which asserts that "the [ c ]ourt has ruled that there 

is confusion between the names and trademark of plaintiff 

and defendant'' and that "Mr. [Gary] Fox is entitled to use 

his name in the business." 22 The "names and trademarks" al 

issue in that action, however, were Fox Plumbing & Heating 

and Fox Delux, not Gary Fox Plumbing. There is no evidence 

that the court found the Gary Fox Plumbing mark confusing, 

or allowed its use only as a limited equitable right that would 

be extinguished once Gary Fox no longer owned the business. 

Thus, for more than 20 years Fox has acknowledged that 

the Gary Fox Plumbing mark avoids confusion with l'ox's 

mark. "It is at least difficult to maintain a subjective view 
that confusion will occur when those directly involved say it 

won't." 23 

The court properly dismissed Fox's trademark infringement 

claim. And because that claim formed the basis of Fox's 

tortious interference and Consumer Protection Act causes of 

action,the court properly dismissed those claims as well. 24 

intent to Deceive. "When an alleged infringer knowingly 

adopts a mark similar lo another's, courts will presume an 

intent to deceive the public." 25 Because the marks here 

are dissimilar, no such presumption arises. Fox produced no 

evidence lo indicate that Act Now intended to deceive the 
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public by continuing to use the mark associated with the 

business for 20 years. 

Degree of Care. The degree of care with which "the 

typical buyer exercising ordinary caution" 26 would choose 

a plumber is relevant to the likelihood of confusion because 

consumers exercising m~re care are less likely to be confused 

by similar trademarks. Fox contends that consumers in a 

plumbing or heating emergency may use little caution. Act 

Now argues it is unlikely a customer wou~d use a low degree 

of care in choosing a plumber. 

Neither party produced direct evidence on the subject, so we 

must judge the matter "solely on the nature of the product or 

its price." 27 Unlike "cheaper products sold in the rough-and

tumble world of the supcnnarket,'' where consumer attention 

is generally low, W. plumbing scniiees are expensive and 

require intrusion into private homes. ll is therefore reasonable 

to conclude that consumers use at least moderate caution in 

selecting a plumber, regardless of the circumstances. 

Both businesses offer substantially similar services and use 

similar marketing channels, and Fox's mark is strong. But 

lhe two marks are sufficiently distinctive in sight, sound and 

meaning that there is no likelihood of confusion as a matter 

oflaw. 

D;scovery Violatio11 

During the course of this litigation, Fox made several 

discovery requests for documents related to Ivanchuk's 

Footnotes 
1 Clerk's Papers at 342. 

2 Clerk's Papers at 267. 

3 Clerk's Papers at 397. 

4 Clerk's Papers at 398. 

purchase of Gary Fox Plumbing. Act Now disclosed a 

preprinted form purchase and. sale agreement executed in 

October 2008, which indicates lvanchuk purchased the 

company "including all venders, name of company, clients, 

reports, phones, employees" for $115,000. 29 Act Now failed 

to disclose a second, one paragraph notarized document 

executed in January 2009, which indicates that lvanchuck 

*5 is buying only the client list and phone number of the 

business for the amount of $10,000. Igor Ivanehuck is also 

buying all the supplies from Gary Fox for the amount of 

$5,000. Igor shall not use Gary Fox Plumbing. Igor paid 

$10,000 for the phone number and cli.ental [sicJ Ii.st. [ 30 ] 

Fox learned of this second document only after Act N9W 

moved for summary judgment, when Fox deposed Gary Fox. 

Fox contends Act Now's unethical conduct in discovery 

precludes summary judgment. We agree that Act Now's 

·failure to disclose the January purchase and sale agreement 

was improper. But Fox made this argument for the first time 

in its motion for reconsideration, and the court made no 1uling 

on the issue. It was therefore not preserved for appeal, and we 

decline to reach it. 

Affirmed. 

WE CONCUR: SCHINDLER and APPEL WICK, JJ. 

Parallel Citations 

2012 WL 4335922 (Wash.App. Div. I) 

5 This cou1t reviews summary judgment de nova. Va!landiglwm v. Clover Park Sch. Dist. No. 400, 154 Wash.2d 16, 26, I 09 P.3d 805 

(2005). Summary judgment is affirmed when there is no genuine issue of material fact and the moving party is entitled to a judgment 

as a matter of law. id; CR 56(c). AU facts and reasonable inferences are considered in the light most favorable to the nonmoving 

party, and summary judgment is appropriate only if, from all the evidence, reasonable persons could reach but one conclusion. Id 

6 GoTo.com, Inc. v. Walt Disney Co .. 202 F.3d 1199, 1205 (9th Cir.2000) (quoting Official Airlines Guides v. Goss, 6 F.3d 1385, 

1291 (9th Cir.1993)), 01,ermled on other grounds, Winier 11. Nat. Res. De.f Council, !11c .. 555 U.S. 7, 22, 129 S.Ct. 365, 172 L.Ed.2d 

249 (2008). 

7 id. (citingAMF Inc. v. Sleekcmfl Boats, 599 F.2d 341, 348-49 (9th Cir.1979)). 

8 id. 

9 id at 1206 (citing Filipi110 l'ef/ow Page.~. inc. v. Asian Journal Publ'ns, Inc .. 198 F.3d 1143, 1147-·-50 (9th Cir.1999). 

303 



David N. Brown, Inc. v. Act Now Plumbing, LLC, Not Reported in P.3d (2012) 

1 io Wash.App. 1045 

I 0 Id. (citing Dreamwerks Prod. G17J. v. SKG Studio, 142 P.3d l 127, 1131 (9th Cir. l 998)). 

11 Id (citing Goss, 6 F.3d at 1392). 

12 49 U.S.P.Q.2d l204, 1207(W.D.Wash.1998). 

13 Fox argues that the evidence of actual confusion confirms that customers refer to both plumbing companies solely as "FOX." Reply 

Brief at 14. As discussed below, the evidence to which Fox refers is not properly before us, 

14 See Flagstar Bank, FSB v. Freestar Bank N.A., 687 F.Supp.2d 81 l, 825 (C.D.111.2009) (considering slogans in comparing marks). 

15 See Jada Toys, Inc. v. Mattel, Inc., 518 F.3d 628, 633-34 (9th Cir.2008) ("[T]hough it may be trne that very dissi111ilar ,marks will 

rarely present a significant likelihood of confusion, dissimilarity alone docs not obviate the need to inquire into evidence of other 

imp-0rtant factors."). 

16 The evidence was submitted six months earlier in support of Fox's unsuccessful motion for summary judgment. The record does not 

indicate it was submitted or considered for the motion that was granted. It was not designated in the order granting summary judgment 

and was not made part of the record by supplemental order or stipulation. Accordingly, it is not part of the record on review. RAP 

9. 12. We grant Act Now's motion to strike. 

1 7 Clerk's Papers at 68. 

18 See D & J Masfr!r Clecm, foe. v. ServiceMaster Co., 181F.Supp.2cl821, 828 (S.D.Ohio 2002) ("'If there is a very large volume of 

contacts or transactions which could give rise to confusion and there is only a handful of instances of actual confusion, the evidence 

ofactual confusion may be disregarded as de minimis.' ")(quoting J. WILUAM MCCARTHY, MCCARTHY ON TRADEMARKS 
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27 See Siar Indus .. Inc. v. Bacardi & Co_ Ltd., 412 F.3d 373, 390 (2d Cir.2005) (applying the similar "Polaroid" balancing test for 

likelihood of confusion). 

28 id (citing Patsy's Brand, Inc. v. I. 0. B. Realty, Jue., 317 F.3d 209, 219 (2d Cir.2003)). 

29 Clerk's Papers at 437. 

3 0 Clerk's Papers at 493. 

·--------- ·----- ---------- ---- ------ -----
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Honorable Al'ldlNla ~ 
Hearing: March 7, 2~1A>@1cbkOO>oan:.c ERK 

With Oral Aa;gwmmt 
CASE NUMBER: 12-2-37 8-6 KNT 

SUPERIOR COURT OF WASHINGTON FORKING COUNTY 

DAVID N. BROWN, INC., a Washington 
corporation, d/b/a Fox Plumbing & Heating, 

Plaintiff, 

v. 

ACT NOW PLUMBING, LLC, a Washington 
limited liability company, d/b/a Gary Fox 
Plumbing & Heating; IGOR IV ANCHUK, 

Defendants. 

NO. 12-2-37938-6 KNT 

DECLARATION OF DAVID N. 
BROWN IN SUPPORT OF 
PLAINTIFF'S OPPOSITION TO 
MOTION FOR SUMMARY 
JUDGMENT 

I, David N. Brown, am competent to testify to the matters set forth herein and make 

this declaration of my own personal lmowledge and belief. 

. 1. I am the President and sole shareholder of David N. Brown, Inc . 

2. Over the past four decades, David N. Brown, Inc., doing business as Fox 

Plumbing & Heating, grew its business to 25 full-time employees, 6,000 customer calls per 

year, and estimated annual gross revenues over $4 million. 

3. Fox Plumbing & Heating has become well recognized and well regarded in 

the community for the quality of its services and its leadership in the local heating and 

plumbing industry. 

DECLARATION OF 
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143927.doc 
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Two Union Square• 601 Union Street, Suite 4950 
Seattle, Washington 98101.3951 

Telephone 206.838.9100 
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4. Since 1984, I have been concerned about the confusion caused by having 

more than one "Fox Plumbing" in the marketplace. For ,this reason, on October 24, 1984, I 

filed suit against Gary Fox seeking an injunction to prevent him from using a fox in his 

marketing and the name "Fox Delux." At the hearing, 1 recall the Judge· specifically ruling 

that Gary Fox could use his own surname in his business, but that it was personal to him. 

5. Thereafter, Gary Fox starting doing business as "Gary Fox Plumbing." This 

was surprising to me because Gary Fox's counsel at the hearing had stated that Gary Fox 

would be doing business as "GLF Mechanical." I routinely monitored his marketing 

activities to ensure that he was not using the name in a deceptive way. We continued to 

experience customer confusion. For instance, Gary Fox started listing his business in the 

phone book as "Fox, Gary Plumbing." This entry came before Fox Plumbing, which would 

necessarily cause customer confusion. I hired counsel to write a cease and desist letter, 

which Gary Fox complied with. 

6. Gary Fox was well-aware of the confusion his name caused with my 

company. He approached me about purchasing the Gary Fox Plumbing name and goodwill 

in 2004. I was interested, but we could not reach an agreement. We engaged in negotiations 

again in the summer and fall of 2008 but again did not reach an agreement. 

7. Through the years, including in 2008, I told Gary Fox that he could not sell 

the Gary Fox Plumbing name. I specifically recall reminding him that the Judge had ruled 

that only he could use his surname in business. He indicated that he understood and agreed 

that he would not sell it to any third-party. 
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8. In late 20 I 0, Gary Fox again offered to sell the Gary Fox Plumbing name and 

goodwill Lo me. This negotiation resulted i11 the execution of the Trademark Assignment and 

the Trademark Purchase and Sale Agreement, for which I paid $25,000 as consideration. 

-- ---··----···--------- --· 

9. From 2004 through 2010, I treated the negotiations between Gary Fox and me 

as ongoing. 

I declare under penalty of pe1:jury under the laws of the state of Washington that the 

foregoing is true and correct. 

David N. Brown 

Exec~1tecl ,tj1is -i<a day of ~e.-b YI.A.A_{~, 2014, 
~t S~«-l-e_ , Washington. / 
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12-2-37938-6, l<NT 

~fcolfv.w~L ~~i.AndreaD&vas 
JUL 2 2014 

SUPERIOR. COURT CLERK 
LESLIE J. KEITH 

DEPUTY 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

DAVID N. BROWN, INC., a Washington 
corperatio~ d/b/a Fox Plumbing & Heating, 

Plaintiff, 

11 v. 

NO. 12-2-37938-6 KNT 

STIPULATION AND ORDER OF 
DISMISSAL WIIB PREJUDICE 

12 ACT NOW PLUMBING, LLC, a Washington 
limited liability company, d/b/a Gacy Fox 

13 Plumbing & Heating; IGOR IV ANCHUK> 

Defendants. 

CLERK'S ACTION REQUIRED 

14 

15 

16 

17 

18 

THE PARTIES-HEREBY STIPULATE that the above-entitled matter_ may be 

dismissed with prejudice and without costs. 

DATED this _L day of July, 2014. 
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STIPULATION AND ORDER OP DISMISSAL 
I '19227.doc 

SOCIUS LAW GROUP, PLLC 

),' d1 
By f'fett($1 :.dJJafi,;.fl4 ~ 

Adam R. Asher, WSBA #35517 ~ 
Attorneys for Plaintiff 
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12-2-37938-6, I<NT 

ORDER 

Pursuant to the foregoing Stipulation, it is hereby 

ORDERED, ADJUDGED AND DECREED that this matter is dismissed with 

prejudice and without costs. The Court shall retain jurisdiction in accordance with the 

Court's order granting plaintiff's motion for judicial interpretation of CR2A Settlement 

Agreement •. 

/ JJtfl ..:: z 2014 
DONE~ OPEN COURT this£_~ of y, 2014. 

JUDGE/COURT COMMISSIONER 

Presented by: 

socrus LA w GROUP, PLLC 

16 By ~~~~"'--!l::==~~~__:.__,..i.. 
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Copy received; notice of presentation waived; 
Approved as to content and form: 

LANE POWELL PC 

By~~--....,.-,~~~~~~~~~ 
Eileen Mc.Killop, WSBA 

Attorneys for Defendants 
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