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I. INTRODUCTION 

The plain language of Jury Instruction 14 prohibited the jury, when 

evaluating plaintiffs' negligence claim under Davis v. Baugh, 1 from even 

considering the HDR/Turner contract with the State, that contract's 

language, or whether defendants breached that contract. The record shows 

that the trial court, accepting the specific defense argument that the 

contract "is not evidence of the standard of care," clearly confirmed this 

purpose of Jury Instruction 14, unequivocally precluding the jury from 

considering the contract for any purpose related to negligence. 

The transcript of plaintiffs' counsel's closing argument shows that 

he could not and did not argue plaintiffs' negligence theory to the jury: 

that the contract between HDR/Tumer and the State establishes the 

standard of care HDR/Tumer was required to follow when constructing 

the North Close Project and their corresponding tort duty to Marshall 

Donnelly under Davis. 

Plaintiffs preserved their objection to HDR's proposed "contract 

instruction" and to what became the trial court's Jury Instruction 14 by 

timely filing a brief opposing the instruction that thoroughly apprised the 

trial court of the legal basis for plaintiffs' objection before any oral 

argument concerning jury instructions occurred. CP 528, 529. Despite 

1 159 Wn.2d 413, 150 P.3d 545 (2007). 



multiple, egregious defense omissions and misrepresentations of this trial 

court record, the record shows that the trial court prohibited plaintiffs from 

arguing their theory of negligence and that plaintiffs clearly preserved 

their objection to the trial court's erroneous instruction. 

It is undisputed that the building owner, Marshall Donnelly's 

employer, had no knowledge that walking on the heavy-duty, metal 

"Lockdown" security ceilings would void all warranties and was unsafe. 

It is undisputed that defendants learned of this performance limitation 

during construction. This is exactly the type of building material, the type 

of latent hazard, and the type of information a building owner requires that 

was the very basis of the Davis decision. The HDR/Turner contract with 

the State defines the "work," that work indisputably includes providing the 

State with this critical performance, safety and warranty information in the 

building Operations and Maintenance Manual (OMM) Davis allows 

liability to third persons for negligent "work" even after project 

completion and the trial judge in this case should have allowed the jury to 

assess the only source of information defining the "work" and whether 

defendants performed that work negligently: the contract. 

This Reply will focus primarily on the trial court's instructional 

error, which requires reversal. Plaintiffs in a separate section below will 

respond to defendant Turner's cross appeal. 
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II. REPLY STATEMENT OF FACTS 

A. What Jury Instruction 14 said. 

It is undisputed that the trial court admitted as evidence the 

contract between HDR/Tumer and the State of Washington without 

objection and that no party during trial ever questioned its relevance to 

determining the standard of care for a construction contractor in 

Washington in this claim under Davis. It remains undisputed that every 

key defense liability witness conceded in their testimony the contract's 

relevance to the issue of negligence. For instance: (1) HDR Vice 

President and project architect Larry Hartman, (2) HDR/Tumer Project 

Manager Eric Wildt, and (3) defense construction expert Daniel Hobbs all 

admitted that a reasonably prudent contractor should follow the 

requirements ofHDR/Tumer's contract with the State of Washington in 

preparing the building's Operations and Maintenance Manual (OMM) and 

in determining what HDR/Tumer must include in the OMM. RP 2458-59 

(10-6-14pm), RP 2589 (10-7-14am), RP 2107-08 (10-2-14am)). 

Every defendant acknowledges on appeal that the language and 

requirements of that contract were a central focus of all parties and the 

evidence at trial. Nonetheless, the trial court gave Jury Instruction 14: 

You have heard testimony about the language in the 
contract relating to maintenance and warranty information. 
You are instructed that there are no breach of contract 
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claims against the defendants in this case and you may not 
consider whether the contract was breached in considering 
whether the defendants were negligent. This evidence may 
be considered on the issue of causation. 

CP 542, p. 8905; RP 2959 (10-9-14am). 

The trial court did not define "breach" or "breach of contract" or 

"breach of contract claim" for the jury. The trial court instructed the jury 

that "it is important for you to remember that the lawyers' remarks, 

statements, and arguments are not evidence" and that "[y ]ou should 

disregard any remark, statement or argument that is not supported by the 

evidence or the law as I have explained it to you." CP 542 (Jury 

Instruction 1) (emphasis supplied); RP 2952 (10-9-2014am). 

B. What the trial court said about Jury Instruction 14. 

It is also undisputed that plaintiffs subsequently attempted, 

unsuccessfully, to mitigate the impact of Jury Instruction 14 by proposing 

an additional sentence to the instruction that would have read: "You may 

consider the language of the contract on the issue of causation and as 

evidence of the standards and specifications that apply to the defendants." 

RP 2913-14 (10-8-14pm); CP 535A (emphasis supplied). Defense counsel 

at trial argued that the trial judge had "already found that this is not 

evidence of the standard of care * * * ." RP 2914-15. Accepting this 

defense argument - that the language of the contract is not evidence of the 
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standard of care -- the trial judge rejected plaintiffs' proposed amended 

instruction and thereby rejected plaintiffs' attempt to mitigate the 

prohibition on plaintiffs' ability to argue their liability theory: that the 

contract between HDR/Turner and the state is critical evidence of the 

standard of care this contractor was required to follow and, therefore, the 

tort duty of reasonable care it owed to third parties, even after project 

completion under Davis. RP 2917 (10-8-14pm). 

In addition to omitting key portions of the record, defendants' 

appellate arguments rely on incomplete and out-of-context quotations that 

inaccurately represent the record. For instance, defendants cite one 

sentence spoken by the trial judge taken grossly out of context from a two

day argument over jury instructions to support their claim that the trial 

court allowed plaintiffs to argue their theory of negligence despite the 

plain language of Jury Instruction 14 prohibiting it. See Turner Brief at 22 

(citing RP 2917 (10-8-14pm)) (quoting the trial judge as saying "You can 

put the standards [of the contract] up there and talk about this is what they 

were supposed to do under the contract, but you can't argue that- the 

breach provides a breach for determining liability .... ") (brackets supplied 

by Turner's appellate counsel)). 

Instead, the full quotation, in context, shows that the trial judge, at 

the insistence of defense counsel Lindsey Pflugrath, unequivocally 

5 



intended Jury Instruction 14 to do exactly what it says - prevent plaintiffs' 

counsel from connecting the language of the contract to negligence: 

MR. GARDNER: * * * I attempted to modify- I still don't 
like the instruction at all, that contract instruction that 
was submitted by HDR. But I have added a clause, based 
upon both our conversation this morning and this afternoon 
when we talked about what do we do with things like the 
fact that these guys do have to follow the contract. I mean, I 
don't have a case without it. 

And that clause would say, "You may consider the 
language of the contract on the issues of causation and as 
evidence of the standards and specifications that apply to 
the defendants." I have to have that, or I can't make an 
argument on any of them. 

MS. PFLUGRATH:2 Your Honor, we strongly disagree. 
That's been the subject of argument for hours today. 

MR. GARDNER: Let me hand you my proposal. 

THE COURT: Let me look and see what he has got. 

MR. GARDNER: Because we -- this afternoon -- I will let 
you read it. 

THE COURT: Now, the instruction that I had done so far 
has this first part, "You may consider the language of the 
contract on issues of causation" and ends there. 
And what Mr. Gardner's proposing to add is "and as 
evidence of standards and specifications applied to the 
defendants." 

MS. PFLUGRA TH: Which is exactly what we argued 
about all morning .and what your Honor has already 
found that this is not evidence of the standard of care, 
that it goes to causation. 

2 Ms. Pflugrath was co-counsel with Mr. Scanlan for defendant HDR at trial. 
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MR. GARDNER: But it is -- for example, the 
specifications, the standards they -- that's what they have to 
follow in order to build the building, in order to follow the -
in order to deliver the product to the owner. I don't know 
how I can show what the standard is for what they're 
supposed to do if I can't reference the contract as 
providing those standards. 

It's -- you know, a defendant can say, look, standard of care 
is X, Y and Z. Now, standard of care is going to include, for 
example, like Mr. Cramer said, following the 
manufacturer's installation instructions, which are what are 
adopted by the specifications of the contract. 

I mean, we put up the contract document to show the 
specifications. I don't know how to even make the 
argument without saying the contract impacts what the 
standard is that they have to follow. They get the part 
here that says breach of contract, breach of contract. 
You know, that doesn't establish liability. 

But it does help inform what the standards are 
defendants have to follow in complying -- in doing this 
project. 

MS. PFLUGRATH: This is exactly what we have been 
talking about, and that is going to the standard of care, 
which is inappropriate here. Your Honor has already 
ruled. 

Now, I understand that Mr. Gardner wants to be able to 
show the specifications. They have been made an exhibit. 
They certainly can be shown, and the jury can read those. 
But to imply that there is a breach of those 
specifications and, therefore, they have breached the 
standard of care is what we have argued about all day 
and your Honor has correctly ruled. 

This is just an attempt to get you to modify your ruling 
again. "You may consider the language of the contract on 
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the issue of causation." As you have said, Mr. Gardner can 
put the specification language up there, and he can say, 
"This is what was supposed to be given under the contract, 
and because it wasn't, then Mr. Donnelly went up there." 

That's causation. 

MR. GARDNER: And this afternoon we talked about this, 
and brought up the problem with Noise Control, and you 
recognized the dilemma. Wait a minute here. How can we 
write the contract out in terms of what it is they are 
supposed to do? 

And that's -- it provides evidence of breach of it -- it's not if 
they breach it, they're done. But it does provide some 
evidence of what standards they've got to follow. I don't 
know how else to do it. 

THE COURT: Mr. Rankin, do you want to get a word in 
here? 

MR. RANKIN:3 I mean, I don't really have anything to add 
to what Ms. Pflugrath said. I think she said it very well. I 
just disagree with Mr. Gardner's approach. 

THE COURT: Okay. Mr. Cottnair? 

MR. COTTNAIR:4 The same, your Honor. 

THE COURT: I am going to leave it the way we had it 
before, Mr. Gardner, which is that it ends at causation. 
MR. GARDNER: So how do I argue my case, your Honor? 

THE COURT: You can put the standards up there and talk 
about this is what they were supposed to do under the 
contract, but you can't argue that that - the breach provides 
a basis for determining liability. It simply -- this is how 
you can determine, you know, what -

3 Mr. Rankin was lead counsel for defendant Turner at trial. 
4 Mr. Cottnair was co-counsel with Mr. Merrick for defendant Noise Control at trial. 
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MR. GARDNER: And why doesn't it -- when it just says 
"issue of causation," it is evidence of what it is they are 
supposed to do. I mean, you just said it. And you said it 
after lunch. This, then, basically is telling them you 
can't consider what they are supposed to do on the 
contract as to whether they have done anything wrong. 

MS. PFLUGRATH: Exactly. I mean, can we stop? 

THE COURT: We are done. I don't want to keep going 
back to this issue. 

RP 2913-2918 (10-8-2014) (emphasis supplied). 

C. What the plaintiffs' lawyer said: plaintiffs' closing 
argument followed the trial judge's clear prohibition against 
arguing that the language of the contract should be considered 
by the jury on the issue of negligence. 

The appellate record shows that plaintiffs' counsel, having no 

choice, followed the trial court's 11th hour prohibition on the use of 

contract language and contract breach on the issue of negligence. 

Plaintiffs' counsel's closing argument began on the morning of October 9, 

2014. RP 2947, 2969 (10-9-14am). The transcript shows that plaintiffs' 

counsel organized his argument clearly in three parts: 

(1) negligence (RP 2969-2988 (10-9-14am)); 

(2) proximate cause (RP 2988-3009 (10-9-14am)), and 

(3) damages (RP 3009-3029 (10-9-14pm)). 

Consistent with the trial court's prohibitions on his closing 

argument, plaintiffs' counsel made no reference to Jury Instruction 14 in 
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his argument to the jury on negligence. See RP 2969-2988.5 Plaintiffs' 

counsel could not and did not argue that the contract or the contract 

language was relevant to or established the standard of care, the 

defendants' duty ofreasonable care, or negligence. See RP 2969-2988.6 

The record of that argument defeats entirely the defendants' claim that 

plaintiffs were able to argue their theory of negligence despite the trial 

court's erroneous Jury Instruction 14. 

The defense reliance on out-of-context quotes is profound. 

Turner's brief, adopted by the other defendants, first relies on an 

October 8, 2014 quote ("this is what they were supposed to do under the 

contract") at RP 2917 (10-8-14pm). Turner Brief at 22. This quote is 

from arguments over the jury instructions and not from closing arguments. 

Closing arguments did not occur until the next day, October 9. See 

RP 2947, 2969 (10-9-14am). 

The defense then relies on quotes concerning the May 23, 2006 

letter and evidence showing that the letter should have been included in 

the OMM. Turner Brief at 23 (citing RP 2995 (10-9-14am); Noise 

5 At RP 2977, Ins. 1-3, plaintiffs' counsel states "[s]o now we look at jury instruction ten, 
number 14 in your packet there, Connie* * *." The reference to "number 14" is a 
comment to plaintiffs' trial paralegal, Connie Grenley, whose audio-visual index was 
numbered differently than the Court's final jury instructions. "Number 14'' is a reference 
to Jury Instruction 10, not to Jury Instruction 14. 
6 This is in contrast to the Turner closing argument, which began with a reference to the 
contract - the RFP - to argue what Turner was and was not required to build in this case. 
See RP 3061-3062. 
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Control Brief at 7 (citing RP 2995-96 (10-9-14am). These portions of 

plaintiffs' closing argument clearly and exclusively concerned proximate 

cause. See RP 2988-3009 (10-9-14am)). Plaintiffs' proximate cause 

argument began at page 2988 of the transcript: "Now let's look at the next 

issue, question two on the verdict form, is proximate cause * * *." 

RP 2988 (10-9-14am). Defendants' quote also intentionally omits the 

very next sentence, critical to its context: "* * * this is another way that 

shows that the cause, the cause of this disaster, is the failure of 

HDR/Tumer to put this information in the OMM." RP 2995-96 

(10-9-14am) (emphasis supplied). 

Similarly, the defense then relies on a quote from plaintiffs' 

rebuttal argument. Turner Brief at 23; Noise Control Brief at 7 (both 

citing RP 3118 ( 10-9-14pm) ). Again, defendants omit the critical, very 

next sentence: "They don't send it in, so it's not there when Mr. 

Howerton is going through the OMM looking for warranty 

information." RP 3118 ( 10-9-14pm) (emphasis supplied). This is 

obviously a proximate cause argument. 

Turner then argues that plaintiffs' counsel "repeated the language 

or its paraphrase at least 28 times more in front of the jury." Turner Brief 

at 24. However, not one of Turner's citations to the record is a citation to 

any portion of plaintiffs' closing argument; every citation is to events in 
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the record that occurred before closing argument and before the trial court 

granted the defense request for what became Jury Instruction 14. Id. 7 

The HDR brief is equally egregious: of its 30 citations to the trial 

court record buried in its footnotes, only three are to closing argument 

(RP 2974-75, 2995, 3028) and each of those either involve plaintiffs' 

proximate cause argument or do not support HDR's position on appeal. 

See HDR Brief at 14 (footnotes 1 & 2). All this establishes is that the 

central focus throughout trial of the contract's unchallenged relevance on 

the issue of negligence, subsequently removed from the jury's 

consideration by the trial judge after all parties rested. 

D. · Plaintiffs immediately filed a brief fully apprising the trial 
court of the legal basis for plaintiffs' objection to defendant 
HDR's supplemental proposed "contract instruction" and to 
what became the trial court's Jury Instruction 14, preserving 
this error completely. 

Prior to trial the parties submitted proposed jury instructions on 

August 29, 2014. No party initially proposed an instruction similar to Jury 

Instruction 14.8 On October 7, 2014, HDR then proposed a "contract 

7 Similarly, the defense claims that plaintiffs' counsel "referred to the contractual 
language or a paraphrase thereof at least five times" but cites only portions of the record 
where plaintiffs' counsel was simply describing the testimony of witnesses or making 
plaintiffs' proximate cause argument. See Turner Brief at 24; cf plaintiffs' negligence 
argument (RP 2969-2988 (10-9-14am) and proximate cause argument (RP 2988-3009 
(10-9-14am)). 
8 Compare CP 400C (Noise Control's August 29, 2014 Proposed Jury Instructions), CP 
400H (HDR's August 29, 2014 Proposed Jury Instructions), CP 41 I (Plaintiffs' August 
29, 2014 Proposed Jury Instructions), CP 609 (Turner's August 29, 2014 Proposed Jury 
Instructions) with CP 452 (the trial court's October 10, 2014 Jury Instructions). 
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instruction," which became Jury Instruction 14, in a supplemental brief 

filed at the very end of trial after all parties rested. CP 524A ("HDR 

Architecture's Request for Instruction Regarding the Contract"). 

In arguing that plaintiffs somehow waived their objection to Jury 

Instruction 14, defendants omit that plaintiffs immediately drafted and 

filed a response and objection to the HDR proposed contract instruction on 

the morning of October 8, 2014, before any oral argument on jury 

instructions occurred. CP 528, 529.9 This is a critical omission from the 

record because in that trial court briefing plaintiffs made the same 

arguments and cited the same authority opposing the instruction as they do 

here. 10 CP 528. Plaintiffs therefore timely and thoroughly apprised the 

trial court of the basis of their objection to the HDR proposed contract 

instruction and to what became the trial court's Jury Instruction 14. CP 

528. 

All other communication on the record concerning HDR's 

proposed contract instruction and the trial court's Jury Instruction 14 

followed and was in the context of plaintiffs' clear, written objection to 

the trial court giving such an instruction at all. Every single out-of-context 

9 "Plaintiffs' Response to Defendant HD R's Request for Instruction Regarding the 
Contract" (see Appendix B hereto) and "Declaration of Peter E. Meyers in Support of 
Plaintiffs' Response to HDR's Request for Instruction Regarding the Contract." 
10 In addition, plaintiffs argued that HOR proposed "breach of contract" instruction was 
an impermissible comment on the evidence. See CP 528. 
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quote the defendants use to support their appellate argument occurred after 

plaintiffs' filed their written objection fully apprising the trial judge of 

reasons plaintiffs opposed the instruction. 

III. ARGUMENT IN REPLY 

A. Jury Instruction 14 was a clear, prejudicial misstatement of 
law requiring a new trial. 

1. Jury Instruction 14 is a misstatement of law because 
jurors must be able to consider contract language and 
whether a contract was breached in order to determine 
negligence under Davis in this case. 

No defendant cites any legal authority on appeal to support the 

proposition that Jury Instruction 14 "properly told the jury they could not 

consider breach of contract to determine whether defendants were 

negligent." Turner Brief at 20. 11 As they did below, defendants simply 

argue that Marshall Donnelly was not a party to the HDR/Tumer contract 

with the State and that the contract does not obligate HDR/Tumer to 

provide for the safety ofWSP personnel after project completion. Turner 

Brief at 19-20. Neither point is relevant here. 

The defense, like the trial court below, remains mistakenly fixated 

on the "boundary" between tort law and contract law. See, e.g., Noise 

11 See RAP 10.3(a)(6) (parties are required to support their arguments with citations to 
legal authority and references to relevant parts of the record); Norean Builders, LLC v. 
GMP Homes VG, LLC, 161 Wn. App. 474, 486, 254 P.3d 835 (201 l) ("[w]e will not 
consider an inadequately briefed argument."); Cowiche Canyon Consen1ancy v. Bosley, 
118 Wn.2d 801, 809, 828 P.2d 549 (1992) (arguments not supported by legal authority or 
citation to the record need not be considered). 
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Control Brief at 5. This boundary is a factor only where there is a "purely 

commercial dispute" between two contracting parties because "tort law is 

a superfluous and inapt tool for resolving purely commercial disputes." 

Affiliated FM Ins. Co. v. LTK Consulting Servs., Inc., 170 Wn.2d 442, 

451-52, 243 P.3d 521 (2010) (citation omitted). Neither Davis nor this 

case involve a commercial dispute. 

In the absence of a purely commercial dispute, Washington law 

often allows evidence of a breach of contract to determine tort liability. 

The independent duty doctrine is an example, allowing both contract and 

tort remedies if a breach of contract is simultaneously a "breach of a tort 

duty arising independently of the terms of the contract." Eastwood v. 

Horse Harbor Found., Inc., 170 Wn.2d 380, 389, 241P.3d1256 (2010). 

However, "[t]he analytical framework provided by the independent duty 

doctrine is only applicable when the terms of the contract are established 

by the record. To determine whether a duty arises independently of the 

contract, we must first know what duties have been assumed by the parties 

within the contract." Donatelli v. D.R. Strong Consulting Engineers, Inc., 

179 Wn.2d 84, 92, 312 P.3d 620 (2013) (emphasis in original). 

No defendant meaningfully distinguishes the cases plaintiffs cite in 

their Opening Brief that establish the need for a fact finder to use a 

contract between two parties to determine the nature and scope of a tort 
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duty to a third party. The defense argues only that the cases plaintiffs cite 

involved contractual obligations for the "safety of workers" during 

construction. Turner Brief at 19. This misses the point entirely. 

Instead, each of the cases plaintiffs cite show that a contract is both 

relevant and necessary for the jury to consider in a tort claim by a third 

party: Caulfield v. Kitsap County, 108 Wn. App. 242, 257, 29 P.3d 738 

(2001) (in a tort claim by a disabled third party patient against a county for 

caseworker negligence, the county's contract with the State provides 

"evidence of the reasonable standard of care for caseworkers managing 

COPES in-home care placements"); Kelley v. Howard S. Wright 

Construction Co., 90 Wn.2d 323, 334 582 P.2d 500 (1978) ("an 

affirmative duty assumed by contract may create a liability to persons not 

party to the contract, where failure to properly perform the duty results in 

injury to them"); Larson v. Heintz Construction Co., 219 Or. 25, 52-54, 

345 P.2d 835 (1959) (in a tort claim against a highway contractor, the 

contractor's "reasonableness depends on the circumstances, and here the 

contract was a circumstance. It is evidence of what the contractor 

conceived the measure of his duty to be. * * * The contractor undertook 

the work knowing what was expected of him, and it is fair to let the 

contract enter into the jury's consideration of what was reasonable under 

the circumstances"); Dornack v. Barton Construction Co., 272 Minn. 307, 
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317-18, 137 N.W.2d 536, 544 (1965) (in a third party tort claim against a 

construction company working under contract with the State of Minnesota, 

"the provisions in that contract are proper for jury consideration in 

determining whether the construction company complied with its general 

duty of due care"); Wells v. Tanner Bros. Contracting Co., 103 Ariz. 217, 

222, 439 P.2d 489 (1968) (in a third party tort case against a construction 

company working under contract with the State of Arizona, "the jury was 

properly instructed that the standard of care to be used in measuring [the 

construction company's] conduct was that of ordinary care under the 

circumstances * * * one of the circumstances which the jury might have 

considered was the existence and contents of [the construction company's] 

contract with the State"). 

Davis unequivocally extends contractor tort liability to third 

persons after project completion. As in Caulfield, Kelley, Larson, 

Dornack and Wells, a jury must necessarily consider the contract between 

HDR/Tumer and the State - its language and whether HDR/Tumer 

breached it -- to determine whether defendants were negligent in this case. 

2. The focus of witness testimony at trial was whether the 
defendants negligently failed to meet their duties as set 
forth in the contract specifications. 

No defendant in the case at bar argued at trial or seriously argues 

now that the contract between HDR/Tumer and the State was not relevant 

17 



to the issue of negligence. No defendant objected to admission of the 

contract as evidence at trial. No defendant objected to questions posed to 

their employees and experts that elicited testimony linking contractual 

obligations to the defendants' standard of care or to the tort duties of a 

reasonable building construction contractor. Turner's closing argument in 

fact began with a reference to the contract's relevance to determining duty 

in this case - to argue what Turner was allegedly not required to do in 

constructing the North Close Project. RFP 3061-62 (10-9-14pm). 

The defendants cannot overcome this simple point: In some cases, 

like this one, the terms of a contract between two parties are the only 

source of information to determine the tort duty owed to a third party. 

Here, the jury needed to determine what defendants agreed to do in order 

to determine what tort duties they owed to Marshall Donnelly under 

Davis. The only evidence of that is in the contract HDR/Turner 

voluntarily entered into to build the North Close Project. To show that the 

defendants were negligent under Davis by failing to provide critical metal 

security ceiling performance information in the OMM to the State, the 

plaintiffs must be able to point to the language and terms of the contract 

and the obligations defendants agreed to undertake, so the jury may 

consider whether defendants negligently failed to meet those obligations 

in building the North Close Project. 
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The trial judge unexpectedly and without legal authority prohibited 

this inquiry by the jury at the very end of a five-week trial during which 

the central focus of all parties was those very contract obligations and 

whether defendants performed them. This was an error oflaw, it was 

highly prejudicial, and it requires reversal and a new trial. 

3. Use of the contract to establish tort liability standards 
of performance for a construction contractor is fair. 

Defendants can hardly argue it is unfair for the terms of their 

contract with the State to be used to establish a tort standard of care. They 

carefully negotiated those terms and were paid to perform the obligations 

they voluntarily undertook when the they signed the contract. They 

should not be heard to complain now when they are held to the very same 

standard of conduct in a tort claim by a third party under Davis. Indeed, 

the specific requirements of the contract provide the clearest possible 

standard for a jury to apply in a case like this one. 

4. The meaning of Davis is not limited to "physical 
construction." 

This Court is bound by controlling precedent of the Supreme Court 

and prior appellate court decisions. Freestone Capital Partners L.P. v. 

MK.A Real Estate Opportunity Fund l LLC, 155 Wn. App. 643, 673, 230 

P.3d 625 (2010); Union Bank, NA. v. VanderhoekAssociates, LLC, 

46565-5-11, 2015 WL 8950010, at *6 (Wash. Ct. App. Dec. 15, 2015). 
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Defendant HDR makes the unsupported claim that Davis "exclusively 

addressed physical construction" and argues that "all the Davis decision is 

about" is "the physical limitations on an owner's ability to meaningfully 

inspect modern-day constructed facilities." HDR Brief at 31. 

This argument fails first because the Davis opinion does not limit 

its holding to "physical construction." See HDR Brief at 30. The Davis 

opinion never uses that term. No subsequent appellate decision limits or 

narrows Davis in any way. This Court should not do so absent Supreme 

Court authority. 

Second, the unwarranted limitation of Davis HDR proposes here 

makes no sense. HDR admits that the Davis opinion was concerned with 

latent defects and hazards and the "realities that 'modem' materials may 

not be readily susceptible to visual inspection." HDR Brief at 30, 31. On 

this point, HDR is correct: 

* * *Today, wood and metal have been replaced with 
laminates, composites, and aggregates. Glue has been 
replaced with molecularly altered adhesives. Wiring, 
plumbing, and other mechanical components are 
increasingly concealed in conduits or buried under the 
earth. In short, construction has become highly 
scientific and complex. Landowners increasingly hire 
contractors for their expertise and a nonexpert 
landowner is often incapable of recognizing 
substandard performance. 

Davis, 159 Wn.2d at 419 (citations omitted; emphasis supplied). 
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This is exactly plaintiffs' claim in this case: defendants failed to 

follow their contractual obligations to provide the building owner with 

critical information in the OMM that would have alerted the State to 

performance limitations that even defendants were unaware of until 

midway through construction - that workers cannot enter through the 

"MEP Access" panel and safely walk on these heavy-duty metal security 

ceilings. 12 HDR/Turner voluntarily contracted to provide this information 

and doing so - by contract - was part of their work in this case just as 

proper installation of a drain pipe was part of the work the contractor in 

Davis voluntarily contracted to perform. 

Lockdown is a modem, unique, heavy-duty, metal security ceiling 

product, intended for a unique purpose. RP 618 (9-22-14am). It is 

undisputed that WSP employees had no experience with it and that it had 

never been used in a WSP building before the North Close Project. 13 It is 

undisputed HDR/Tumer and even Noise Control, the installer, did not 

know whether a worker could safely walk on it. It is undisputed that 

defendants never passed this information on to the State in any manner. 

RP 1738 (9-30-14am). 

12 See Appendix A (Exh. 74-237 (plenum space photo), Exh. 71-003 (MEP access 
panel); Exh. 71-029 (MEP access panel label)). 
13 See RP 294-95, 297, 316-17 (9-17-14); RP 432-33, 537 (9-18-14); RP 701, 704 (9-22-
14am); RP 846-48, 915-16 (9-23-14am); RP 1740-41(9-30-14am);RP2464-65 (10-6-
14pm); RP 2534, 2578-2581 (10-7-14am). 
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This is exactly the type of building material, the type oflatent 

hazard, and the type of information a building owner requires that was the 

very basis of the Davis decision. The HDR/Tumer contract with the State 

defines the "work," Davis allows liability to third persons for negligent 

"work" even after project completion, and the jury in this case should have 

been allowed by the trial judge to assess the only source of information 

defining the "work" and whether defendants performed that work 

negligently: the contract. 

Third, HDR's argument fails also because it does not account for 

the treatment of buildings as "chattels" in Section 385 of the Restatement 

(Second) of Torts (1965) 14 as adopted by Davis, which provides: 

One who on behalf of the possessor of land erects a 
structure or creates any other condition thereon is subject to 
liability to others upon or outside of the land for physical 
harm caused to them by the dangerous character of the 
structure or condition after his work has been accepted by 
the possessor, under the same rules as those determining 
the liability of one who as manufacturer or independent 
contractor makes a chattel for the use of others. 

Davis, 159 Wn.2d at 417 (quoting Restatement (Second) of Torts,§ 385 

( 1965)) (emphasis supplied). The Davis opinion also cites Restatement 

(Second) of Torts sections 394 and 396 - both involving "liability of 

persons supplying chattels for the use of others." Davis, 159 Wn.2d at 

14 "Persons Creating Artificial Conditions on Land on Behalf of Possessor: Physical 
Hann Caused After Work has been Accepted." 
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417. This alone defeats the HDR claim that "all the Davis decision is 

about" is "the physical limitations on an owner's ability to meaningfully 

inspect modem-day constructed facilities." HDR Brief at 31. 

Davis adopted sections 585, 594 and 596 of the Restatement 

(Second) of Torts and "the same rules as those determining the liability 

of one who as manufacturer or independent contractor makes a 

chattel for the use of others," because it was concerned with negligent 

work resulting in latent circumstances that made injury to a third person 

reasonably foreseeable. See Davis, 159 Wn.2d at 417 (citing Restatement 

(Second) of Torts§§ 385, 394, 396 (1965)). 

Negligent work may be based upon a negligent failure to provide 

important warranty, safety or performance information. This concern 

expressed in Davis is no different than in product liability cases such as 

Ayers v. Johnson & Johnson, 117 Wn.2d 747, 818 P.2d 1337 (1991). 

There, the parents of a 15-month-old baby brought a product liability 

action against the manufacturer of baby oil after the baby swallowed the 

oil and suffered brain damage from aspiration. The Supreme Court 

concluded the parents had presented sufficient evidence of the inadequacy 

of the warnings on the purchased bottle of baby oil to support the jury's 

verdict in their favor. Ayers, 117 Wn.2d at 750. The evidence supported 

the jury's conclusion that the baby oil was not reasonably safe in the 
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absence of warnings because "the ordinary consumer is unaware of the 

danger presented by the inhalation of baby oil." Ayers, 117 Wn.2d at 765. 

Finally, this Court's own application of the Davis decision in 

Jackson v. City of Seattle, 158 Wn. App. 647, 656-57, 244 P.3d 425 (Div. 

I, 2010), refutes HDR' s attempt to narrow Davis' scope. Jackson involved 

a homeowner suit against construction contractors, alleging that they 

negligently installed a waterline for the previous owner, which caused a 

landslide that damaged home and landscaping. The waterline did not 

cause the problem in Jackson; instead, the homeowners claimed that the 

contractor did not properly compact the soil, backfill the trench or 

properly coordinate with each other and the municipality. Jackson, 158 

Wn. App. at 651. The Jackson court held that Davis and the Restatement 

(Second) of Torts Section 385 created construction contractor liability to a 

homeowner even where the "thing built" was functional. 

Finding that the "waterline itself worked as anticipated," id. at 660, 

the Jackson court applied Davis nonetheless: 

Similarly here, the deterrent effect of tort law on negligent 
construction would be diminished by absolving contractors 
of tort liability so long as they deliver a functional system 
and do not cause bodily injury. Contractors who install a 
waterline on a steep slope have to be concerned about the 
condition in which they leave the slope, not just the 
condition of the waterline. 
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Jackson, 158 Wn. App. at 656-57. The Jackson court's analysis shows 

that Davis is about more than the "thing built." 

The case at bar fits squarely within the scope and policy of Davis. 

Lockdown metal security ceilings were a unique product and the 

undisputed evidence showed that even HDR/Turner and their ceiling 

installer, Noise Control, did not know whether they were "walkable 

ceilings." Defendants obtained this information midway through 

construction from the Lockdown manufacturer yet did not pass it along in 

any form to the building owner. The contract between HDR/Tumer and 

the State required defendants to provide all ceiling warranty information in 

the OMM and it is without question that the information HDR/Tumer 

received during construction was warranty information: the May 26, 2006 

letter advised HDR/Tumer their security ceilings should not be walked on 

and doing so "would void all warranties." Exh. 38, p.1 (emphasis in 

original). 

Providing this information was part of the "work" under Davis and 

certainly among the building construction tasks HDR and Turner 

voluntarily agreed to perform when they signed the contract and accepted 

payment for the project. Here, the building owner obviously did not have 

knowledge of the performance limitations of these ceilings and the 
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defendants did not fulfill their contractual obligation to provide this 

critical information. 

B. The trial court's error prevented plaintiffs from arguing their 
theory of liability. 

Defendants argue that Jury Instruction 14 only "told the jury not to 

consider any breach of contract" and that it "did not tell the jury not to 

consider the contract provisions" on the issue of negligence. Turner Brief 

at 22 (emphasis in original). 15 The record - both the instruction itself and 

the trial court's discussion of it -- shows that this is simply not true. 

Appellate courts presume the jury follows the instructions of the 

court. State v. Kalebaugh, 183 Wn.2d 578, 586, 355 P.3d 253 (2015). 

The standard for clarity in jury instructions is higher than that for a statute 

because although courts may use statutory construction, juries lack these 

same interpretive tools. State v. LeFaber, 128 Wn.2d 896, 902, 913 P.2d 

369 (1996), overruled on other grounds by State v. O'Hara, 167 

Wn.2d 91, 217 P.3d 756 (2009). Accordingly, in order to be valid, the 

instructions must be manifestly apparent to the average juror. Id.; State 

v. Irons, 101 Wn. App. 544, 550, 4 P.3d 174 (2000). Jury instructions 

must be interpreted "in the same manner as a reasonable juror could 

have." State v. Hanna, 123 Wn.2d 704, 719, 871P.2d135, cert. 

15 HOR "adopts" this argument, see HOR Brief at pp. 35, and Noise Control makes 
essentially the same argument, see Noise Control Brief at 9. 
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denied, 513 U.S. 919 (1994). Washington courts presume that the jury 

understands a jury instruction's words in their ordinary meaning. 

Strandberg v. N Pac. Ry. Co.,, 59 Wn.2d 259, 263, 367 P.2d 137 (1961). 

A jury is to presume that each instruction has meaning. State v. Studd, 

137 Wn.2d 533, 549, 973 P.2d 1049 (1999). While words which have 

ordinary and accepted meanings are not subject to clarification, a trial 

court is required to define technical rules or expressions. State v. Young, 

48 Wn. App. 406, 415-16, 739 P.2d 1170 (1987). 16 

The defense argument on appeal ignores the critical first sentence 

of Jury Instruction 14: "You have heard testimony about the language in 

the contract relating to maintenance and warranty information." CP 542, 

p. 8905 (emphasis supplied); RP 2959 (10-9-14am). This tells the jury 

what the instruction is about. The last sentence in the instruction tells the 

jury what they are allowed to do with "this evidence" (the language of the 

16 While these common-sense standards for jury instruction clarity and interpretation 
have mostly been the product of criminal appeals in Washington to date, there is no 
authority and no reason to limit these principles to criminal law. Other states apply 
similar standards in civil cases. See, e.g. Brimbau v. Ausdale Equip. Rental Corp., 440 
A.2d 1292, 1298 (R.I. 1982) (a civil personal injury case quoting a criminal case, State v. 
Reid, l 01 R.l. 363, 366, 223 A.2d 444, 446 (1966)) ("[i]t is our function to consider the 
manner in which the instruction 'would be interpreted by a jury composed of ordinarily 
intelligent lay persons listening to it at the close of the trial"'); Armstrong v. Polaski, 117 
R.l. 565, 568, 369 A.2d 249, 251 (1977) (holding, in civil case, that "[i]t is, of course, 
axiomatic that the trial justice was obliged to instruct the jury with precision and clarity 
with respect to the rules of law applicable to the issues raised at trial"); Roberts & Co., 
Inc. v. Sergio, 22 Ark. App. 58, 60, 733 S.W.2d 420, 421 (1987) (each party to the 
proceeding has the right to have the jury instructed upon the law of the case with clarity 
and in such a manner as to leave no ground for misrepresentation or mistake). 
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contract): "This evidence may be considered on the issue of causation." 

CP 542, p. 8905 (emphasis supplied); RP 2959 (10-9-14am). This last 

sentence would be unnecessary and superfluous under both the "average 

juror" test and under the rules of statutory construction unless it limited 

the juror's consideration of the "language of the contract" to the "issue of 

causation." These two sentences of the instruction, alone, would lead a 

reasonable juror to conclude that the only purpose for which they can 

consider ''this evidence" -- the language of the contract -- is on the issue 

of causation. 

The middle sentence of Jury Instruction 14 and specifically the 

phrase "you may not consider" followed by the undefined term "whether 

the contract was breached" leaves no question of the instruction's meaning 

and the likely interpretation by jurors. To determine the ordinary meaning 

of an undefined term, our courts look to standard English language 

dictionaries. Boeing Co. v. Aetna Cas. & Sur. Co., 113 Wn.2d 869, 877, 

784 P.2d 507 (1990). The ordinary meaning of"breach" is an "infraction 

or violation oflaw, obligation, tie, or standard." Merriam Webster 

Dictionary, 2012 (emphasis supplied). Read as a whole, the instruction's 

plain language and the ordinary meaning of its terms lead to only one 

reasonable conclusion: the trial court instructed the jury not consider the 

language of the contract or whether defendants followed the contract for 
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any purpose on the issue of negligence. This Court presumes the jurors 

followed that instruction, the instruction was an incorrect statement of the 

law, and the instruction is presumptively prejudicial. 

The intent and impact of this instruction does not require 

speculation by this Court because the trial court, with assistance from trial 

defense counsel, left no doubt about its prohibition on plaintiffs' ability to 

argue their theory of liability. First, the trial judge denied plaintiffs' 

request to add a phrase to this instruction that would have allowed the jury 

to "consider the language of the contract on the issue of causation and as 

evidence of the standards and specifications that apply to the defendants." 

RP 2913-14 (10-8-14pm) (emphasis supplied); CP 535A. Second, in 

denying plaintiffs' request for that language, the trial court accepted a 

defense argument that it had "already found that this is not evidence of the 

standard of care." RP 2914-15 (10-8-14pm). The trial court agreed: "I am 

going to leave it the way we had it before, Mr. Gardner, which is that it 

ends at causation." RP 2917 (10-8-14pm). 

The defense appellate briefing tries to confuse the actual record of 

plaintiffs' closing argument. No defendant cites any part of plaintiffs' 

counsel's closing argument where he argues that the contract language 

establishes the "standard of care" or that failure to follow the contract 

language is evidence of a breach of that standard of care or is evidence of 
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negligence. Plaintiffs' counsel did not make any such argument because 

the trial judge and Jury Instruction 14 prohibited plaintiffs' counsel from 

doing so. 

The fact that plaintiffs' counsel mentioned the contract in closing is 

not the point and makes no difference here. The trial court allowed it on 

the issue of causation which, of course, makes little sense now and would 

have made less sense to the jury if they had reached that issue. Instead, 

the fact that plaintiffs' counsel was not allowed to connect the contract to 

negligence despite repeated, key defense witness admissions that it 

directly related to standard of care, and therefore negligence, is the critical 

error that requires reversal and a new trial. 

The defense argument that the "part of the instruction that said 

' [ t ]his evidence [of breach of contract] may be considered on the issue of 

causation' could not have been prejudicial, because the jury never reached 

causation" (Turner Brief at 26) both misrepresents the language of the 

instruction ("this evidence" refers to the "language of the contract" in the 

Instruction's first sentence) and is irrelevant (the issue here is the court's 

prohibition of the jury's consideration of the contract language on the 

negligence issue). 

More fundamentally, the defense argument relies on the 

assumption that the jury did not follow the trial court's instructions. 
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However, the presumption that a jury will follow the jury instructions 

"will prevail until it is overcome by a showing otherwise." Tennant v. 

Roys, 44 Wn. App. 305, 315-16, 722 P.2d 848 (1986) (citing In re 

Municipality of Metropolitan Seattle v. Kenmore Properties, Inc., 67 

Wn.2d 923, 930-31, 410 P.2d 790 (1966)). This strong presumption 

applies to the trial court's instruction to disregard any "remark, statement, 

or argument that is not supported by the evidence or the law," State v. 

Corbett, 158 Wn. App. 576, 596, 242 P.3d 52 (2010), to instructions that 

"counsel's arguments are not evidence," State v. Warren, 165 Wn.2d 17, 

29, 195 P.3d 940 (2008), to instructions to disregard evidence referenced 

and testimony elicited in violation of an order in limine excluding it, State 

v. Thompson, 90 Wn. App. 41, 47, 950 P.2d 977 (1998), to limiting 

instructions concerning prior criminal misconduct offered under ER 

404(b), State v. Lough, 125 Wn.2d 847, 864, 889 P.2d 487 (1995), to 

instructions to disregard a judge's improper comment on the evidence, 

State v. Malicoat, 126 Wn. App. 612, 617, 106 P.3d 813 (2005), to 

instructions to disregard a prosecutor's improper remark, State v. Kroll, 87 

Wn.2d 829, 835, 558 P.2d 173 (1976), to instructions to disregard 

improper evidence, State v. Russell, 125 Wn.2d 24, 84, 882 P.2d 747 

(1994), to curative instructions, Storey v. Storey, 21 Wn. App. 370, 374, 

585 P .2d 183 ( 1978), and to instructions to disregard a closing argument 
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that deterrence is a permissible basis for damages in a tort case, Wuth ex 

rel. Kessler v. Lab. Corp. of Am., 189 Wn. App. 660, 709-10, 359 P .3d 

841 (2015). 

There is no evidence in this record suggesting that the jurors did 

not follow the trial court's instructions and, specifically, that they did not 

follow Jury Instruction 14. Because the jurors did not get past negligence 

in their deliberations and never got to the issue of proximate cause, this 

Court must presume the jurors in this case did not consider the contract 

between HDR/Turner and the State for any purpose, regardless of any 

reference to the contract in plaintiffs' closing argument. 

An attorney in closing argument applies the law to the facts. The 

attorney should not be required to persuade the jury what the law is. Here, 

Jury Instruction 14 was not simply an incomplete statement of the law; it 

was an incorrect statement of the law. Under Anfinson v. FedEx Ground 

Package Sys., Inc., 174 Wn.2d 851, 860, 281 P.3d 289 (2012), prejudice is 

presumed and reversal is required. 

C. Plaintiffs did not waive any objection to Jury Instruction 14 
because (1) they filed a brief fully apprising the trial court of 
the basis for their objections to HDR's proposed "contract 
instruction" and (2) all subsequent discussions concerning 
what became Jury Instruction 14 followed that objection and 
were in the context of plaintiffs' unsuccessful efforts to 
mitigate the impact of the trial court's obvious instructional 
£!!!!!· 
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Each defendant's primary argument is that the plaintiffs somehow 

"acquiesced" to what became Jury Instruction 14. Turner Brief at 18; 

HDR Brief at 36; Noise Control Brief at 5. The record demonstrates this 

is false. 

CR 51(f) requires only that a party objecting to a jury instruction 

"state distinctly the matter to which he objects and the grounds of his 

objection." An objection's purpose is simply to allow the trial court to 

remedy error before instructing the jury, avoiding the need for a retrial. 

Washburn v. City of Federal Way, 178 Wn.2d 732, 746, 310 P.3d 1275 

(2013). "The pertinent inquiry on review is whether the exception was 

sufficient to apprise the trial judge of the nature and substance of the 

objection." Washburn, 178 Wn.2d at 747 (quoting Crossen v. Skagit 

County, 100 Wn.2d 355, 358, 669 P.2d 1244 (1983)). "So long as the 

trial court understands the reasons a party objects to a jury instruction, the 

party preserves its objection for review." Washburn, 178 Wn.2d at 747. 

Crossen v. Skagit County involved a suit against Skagit County 

over allegations that the county had negligently failed to warn motorists 

about a dangerous stretch ofroad. Crossen, 100 Wn.2d at 357. At trial, 

Crossen asked for three jury instructions with citations to a uniform traffic 

control manual. Crossen, 33 Wn. App. at 245--46. The trial court refused, 

and Crossen objected. Id. The jury returned a verdict for the county. Id. 
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at 245. The Court of Appeals refused to reach the merits of Crossen's 

appeal, holding that her failure to present argument as to why the 

instructions were necessary precluded review. Id. at 246. The 

Washington Supreme Court reversed, holding that a party preserves an 

allegation of instructional error for review if they object and the trial court 

understands the substance of the objection. Id. at 359. The Supreme 

Court reviewed the trial record, found "extended discussions" about the 

jury instructions, and determined that the trial court understood the nature 

of Crossen's objection. Id.; see also Washburn, 178 Wn.2d at 746-47. 

Similarly, a party's objection to a trial court's failure to give its 

competing instructions will preserve any objection to the instruction 

actually given. Washburn, 178 Wn.2d at 747. Falk v. Keene Corp., 113 

Wn.2d 645, 782 P.2d 974 (1989), involved a product liability claim 

against an asbestos manufacturer. Falk, 113 Wn.2d at 646. The Falks 

objected to the trial court's refusal to instruct the jury that it should 

determine the manufacturer's liability using principles of strict liability. 

Id. at 647. After overruling the Falks' objection, the trial court instructed 

the jury that it should use principles of negligence to determine the 

existence of a design defect, and the Falks did not object to this 

instruction. Id. at 646--47. The Washington Supreme Court held that 

although the Falks had not objected specifically to the instruction given by 
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the trial court, they had objected to the failure to give their proposed 

design defect instruction and therefore had apprised the trial court of their 

objection to the design instruction given. Id. at 658. By doing so, the 

Falks preserved their claim of instructional error for review. Id, see also 

Washburn, 178 Wn.2d at 747. 

In Washburn, supra, involved an instruction that "[a] city police 

department has a duty to exercise ordinary care in the service and 

enforcement of court orders." Washburn, 169 Wn. App. 588, 602, 283 

P.2d 567 (2012). The Court of Appeals, citing CR 51(f), determined that 

the City objected only to the wording of the instruction rather than its 

substance, found that the instruction was therefore the law of the case, and 

affirmed the verdict. Washburn, 169 Wn. App. at 602-04. The Supreme 

Court reversed, finding that "the trial court manifested an understanding of 

the City's position during the conference to discuss jury instructions" and 

noting that "the trial court recognized that the City's issues with the duty 

of ordinary care instruction arose from the substance of the instruction, not 

its wording." Washburn, 178 Wn.2d at 748. Further, the Supreme Court 

in Washburn declined to require that a party propose an alternate 

instruction containing a correct statement of the law: "We do not 

necessarily require a correct alternate instruction to preserve an objection." 
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Washburn, 178 Wn.2d at 748 (citing Joyce v. Dep't of Corr., 155 Wn.2d 

306, 325, 119 P.3d 825 (2005)). 

Bennett v. Maloney, 63 Wn. App. 180, 817 P.2d 868 (1991) review 

denied, 118 Wn.2d 1011, 824 P.2d 490 (1992) involved a jury instruction 

on the measure of damages in a suit by a lender against an escrow agent. 

On appeal, the lender argued that the appellant escrow agent waived any 

error by failing to except to the trial court's refusal to give his instruction. 

The Court of Appeals disagreed and reversed, finding that after the trial 

court ruled against the escrow agent on the measure of damages in the 

context of his motion for a directed verdict, the escrow agent's trial 

counsel stated during a discussion of the jury instructions "we did not see 

an instruction regarding the measure of damages for inadequate collateral, 

which is the plaintiffs claim." Bennett, 63 Wn. App. at 186. The trial 

court refused to give the escrow agent's proposed instruction on the 

measure of damages, commenting that based on its previous ruling the 

damage, if any, was the amount of the note. The Court of Appeals 

concluded: "That [the escrow agent] later failed to except to the lack of his 

proposed instruction when the court invited his exceptions is insufficient 

to constitute a waiver of this issue given the extensive discussion of the 

issue already on the record." Id. 
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Here, no party initially proposed a jury instruction similar to Jury 

Instruction 14. Instead, HDR proposed what became Jury Instruction 14 

in a brief filed late on October 7, 2014 at the very end of trial after all 

parties rested. Plaintiffs immediately drafted and filed a response and 

objection to the HDR instruction on the morning of October 8, 2014, 

before any oral argument on the issue. 17 All other communication on the 

record concerning this jury instruction was in the context of plaintiffs' 

clear and thorough objection to the trial court giving such an instruction at 

all. is 

This was clearly sufficient to preserve the error. Turner, in an 

argument joined by the other respondents, relies on one sentence from the 

day-long, October 8, 2014 trial transcript that it cites grossly out of 

context. See Turner Brief at 18 (citing 10/8/2014 RP 2853). Argument 

over the jury instructions took all day. See RP 2768-2918 (10-8-14). The 

specific quote defendants rely on occurred in the afternoon session on 

October 8, 2014 and in the context of plaintiffs' counsel attempting to 

mitigate the damage the trial court was about to cause when it was 

apparent the trial judge intended to give HD R's proposed instruction or 

17 See Appendix B ("Plaintiffs Response to Defendant HD R's Request for Instruction 
Regarding the Contract" and "Declaration of Peter E. Meyers in Support of Plaintiffs' 
Response to HDR's Request for Instruction Regarding the Contract"), CP 528, 529. 
18 In addition, counsel orally expressed plaintiffs' ongoing objection to Jury Instruction 
14: "I still don't like the instruction at all, that contract instruction that was submitted by 
HDR." RP 2913 (10-8-14pm). 

37 



something similar to it. RP 2853, 2855-56, 2913-17 (10-8-14pm); 

CP 535A; see also Appellants' Opening Brief at 16-19. Under Crossen, 

Washburn, Falk and Bennett the plaintiffs' trial court briefing and 

arguments on the record concerning this instruction preserved the error. 

Plaintiffs have every right to try to mitigate the error, and plaintiffs' 

unsuccessful attempt to mitigate the error cannot now be used by 

respondents to avoid the merits of plaintiffs' appeal. 19 

D. Judge North expressly admitted that he should not have 
admonished plaintiffs' counsel. 

Remarkably, defendants on appeal persist with the allegation that 

there was an "informal agreement" between counsel concerning deposition 

transcript use at trial. The falsity of this allegation is beyond dispute 

because the record contains absolutely no evidence of such an agreement 

and because the trial judge, after trial, admitted there was no agreement 

and that his admonishment of plaintiffs' in the middle of plaintiffs' closing 

argument was error. 

Judge North, after having had the opportunity to read the transcript 

of the discussion of this issue that took place on September 8, 2014, 

admitted in his Order Denying Plaintiffs' Motion for a New Trial: "The 

19 This is no different, for instance, from the situation where a party mentions 
objectionable evidence "first" at trial after losing a motion in limine seeking to exclude 
that evidence. Garcia v. Providence Med. Ctr., 60 Wn. App. 635, 641, 806 P.2d 766 
( 1991) ("[a] party is entitled to try to minimize the adverse effect of a decision by raising 
the damaging testimony first"). 
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court incorrectly admonished plaintiffs' counsel during closing argument." 

CP 9691. Quite simply, there was no agreement, formal or informal, to 

provide notice to opposing counsel of the portions of the trial transcript 

that would be shown to the jury during closing argument. CP 54 7, pp. 

9235-43 (see Appendix D). 

Despite this, Turner and HDR continue to argue that Judge North's 

conclusion is wrong. Turner and HDR still assert, through more out-of

context, selective quotations of the record, that such an agreement had 

been reached between counsel and violated by counsel for the plaintiffs 

during closing argument. Turner's Brief at 31; HD R's Brief at 42. This 

Court can review the colloquy that discusses this issue and reach the same 

conclusion reached, after trial, by Judge North: There was no such 

agreement, the admonishment was improper and without any basis in law 

or fact. CP 547, pp. 9235-43 (see Appendix D). 

The fact that respondents defendants find it necessary to continue 

to try and claim that there was an agreement undermines their argument 

that it had no impact on the jury. If the admonishment was genuinely 

insignificant and had no impact on the jurors' perception of the integrity of 

plaintiffs' counsel, why take issue with Judge North's admission? 

Without question, an admonishment of an attorney for failing to abide by 

an agreement in the middle of closing argument, hours before the jury is to 
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commence deliberations, is prejudicial. Why should a jury place any 

weight on the statements of an attorney who, according to the judge, 

cannot keep his word? 

E. Conclusion in Reply 

The trial court's instructional error in this case was highly 

prejudicial to the Donnelly family and resulted in a profound miscarriage 

of justice. Plaintiffs preserved their objection completely and then made 

every possible effort to mitigate the trial court's error. This Court must 

reverse. 

IV. RESPONSE TO TURNER'S CROSS-APPEAL 

A. Introduction and Statement of Facts in Response to Turner's 
Cross-Appeal. 

Defendant Turner assigns error on cross-appeal to the "trial court's 

refusal to list Environmental Interiors, the manufacturer of the Lockdown 

security ceiling, on the special verdict form as an 'empty chair' to which 

the jury could allocate fault, if any." Turner Brief at 46. This is Turner's 

only assignment of error. No other defendant assigns error.20 

The relevant facts include defendants' stated affirmative defenses, 

the trial court's summary judgment ruling dismissing various claims 

against former defendant Environmental Interiors (El) (not appealed here), 

20 For this reason, HOR and Noise Control are not entitled to any "reply" brief, and 
Turner's reply is limited to the substance of plaintiffs' Response to their cross-appeal. 
RAP 10.1. 
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the trial court's decision near the end of trial granting a directed verdict in 

favor of plaintiffs and against defendants on the issue of El's fault (not 

appealed here), and the complete absence of any evidence in the record 

presented by any defendant to prove EI' s fault. Consistent with their 

incomplete and misleading citations to this trial record identified above, 

Turner's cross-appeal does not even mention the directed verdict granted 

by the trial court on this issue in this case. CP 525, 526; RP 2745-2768 

(10-8-14am) (see Appendix C); cf Turner Brief at 46-52. 

No defendant pleaded EI fault as an affirmative defense or asserted 

counterclaims or cross claims.21 In their respective answers, every 

defendant denied that the Lockdown ceilings were unreasonably safe due 

to lack of manufacturer warnings and each of them specifically denied 

every element of a Washington Product Liability Act (WPLA) failure to 

warn claim. CP 84, 85, 90. 

Before trial, EI moved for summary judgment on all claims against 

it, including the WPLA failure to warn claim. HDR and Turner did not 

oppose the EI summary judgment motion, and Noise Control "joined" in 

the motion. See CP 120; 525; 526. The trial court granted El's motion in 

21 CP 526; CP 74 (Plaintiffs' Second Amended Complaint for Personal Injuries dated 
April I 0, 2013 ); CP 84 (Defendant Turner Construction Company's Answer to Second 
Amended Complaint for Personal Injuries dated May 14, 2013); CP 85 (Defendant Noise 
Control of Washington's Answer to Plaintiffs' Second Amended Complaint for Personal 
Injuries dated May 21, 2013); CP 90 (HOR Entities' Answer to Plaintiffs' Second 
Amended Complaint for Personal Injuries and Affirmative Defenses dated June 4, 2013); 
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part dismissing all negligence claims against EI, as well as all warranty 

claims, all WPLA defective manufacturing claims, and all WPLA 

defective design claims. CP 119; 149; 163. The Court's summary 

judgment ruling left only one claim -- a failure to warn claim under the 

WPLA-primarily because the plaintiffs submitted an expert's declaration 

in opposition to EI' s motion on the failure to warn issue. CP 119. 

Plaintiffs did not call this expert at trial and there is no such testimony in 

the trial record. See CP 525, 526. 

At trial, no remaining defendant made any allegation in opening 

statement or during the rest of the trial concerning EI fault. Indeed, there 

was hardly any mention of EI at trial. See CP 525, 526. The defense 

claimed that this type of accident "has never happened before"; that "this 

type of ceiling product is installed in prisons and jails and also in hospitals 

and pharmacies and airports across the country, and it has been for 

decades, and nothing like this has ever happened before." RP 112, Ins. 24-

25; RP 113, lns. 1-9 (09-16-14); RP 134, Ins. 22-25; RP 135, In. 1 ((09-16-

14; RP 2068, lns. 12-18; RP 2068, lns. 1-4 (10-2-14am). 

Instead, the defense (and only the defense) consistently argued that 

it was "obvious" that workers could not walk on these metal security 

ceilings and, therefore, no warning was necessary. RP 113, lns. 8-9; RP 

127, Ins. 7-11 (09-16-14); see also CP 525, 526. Consistent with that 
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argument, no defendant presented any lay witness or expert witness 

testimony or any other evidence for the purpose of establishing EI fault on 

a WPLA failure to warn claim. 

Ceiling installation subcontractor Noise Control was El's 

"customer" for this product. RP 619, Ins. 16-18 (9-22-14am). The only 

evidence in this record on any WPLA warning issue is that EI, in May of 

2006, provided its customer, Noise Control, with a clear warning that both 

Celline and Lockdown were not designed to be walked on. EI National 

Sales Manager Robert Garside testified that he warned Noise Control 

President Scott Cramer against walking on the ceilings, that his warning 

applied to both Celline and Lockdown, and that he had seen the May 23, 

2006 letter from Mr. Cramer to Turner Construction and that letter 

accurately conveyed the warning he gave Cramer. RP 616, Ins. 6-14 (9-

22-14am); RP 617, Ins. 9-25; RP 618, Ins. 1-13; RP 642, Ins. 3-20 (9-22-

14am). No defendant disputed this at trial. See CP 525, 526. · 

When trial commenced, plaintiffs moved in limine to strike any 

affirmative defense that EI was an "at fault entity." CP 402, pp. 5679-80. 

The trial court reserved ruling on that motion. CP 459A, p. 7408. At the 

conclusion of trial plaintiffs moved for a directed verdict on the EI at-fault 

entity affirmative defense. CP 525, 526; RP 2745-2768 (10-8-14am). The 

trial court made a finding that "there simply wasn't evidence introduced 

43 



from which a jury could find that the test under the [proposed jury] 

instruction is met, and so there's simply no basis on which to assume 

any fault to Environmental Interiors, so we should pull that from the - that 

instruction. I think there's also one dealing with burden of proof relating 

to Environmental Interiors, too, and so that one should also come out." 

RP 2767-68. (10-8-14am). The trial court granted plaintiffs' directed 

verdict motion and removed EI from the verdict form accordingly. 

RP 2767.22 

B. Legal authority and argument. 

1. Failure to assign error; standard of review; directed 
verdict standard. 

Generally, this Court will not address issues that a party does not 

raise appropriately. Ca/Portland Co. v. Leve/One Concrete LLC, 180 Wn. 

App. 379, 392, 321 P.3d 1261 (2014). RAP 10.3(g) provides that an 

"appellate court will only review a claimed error which is included in an 

assignment of error or clearly disclosed in the associated issue pertaining 

thereto." A trial court's findings of fact are verities on appeal where an 

appellant does not assign error to those findings. In re Marriage of Petrie, 

105 Wn. App. 268, 275, 19 P.3d 443 (2001). Turner does not assign error 

to the trial court's findings, to its ruling granting summary judgment, or to 

22 No defendant filed any trial court pleading responsive to Plaintiffs' Motion for 
Directed Verdict. 
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its ruling granting plaintiffs' directed verdict motion on this issue. 

Turner's cross-appeal fails for this reason alone. 

2. Defendants' failure to properly plead any affirmative 
defense alleging fault of nonparty EI resolves this issue 
against Turner on appeal. 

A defendant has the burden to prove an affirmative defense. 

Mayer v. City of Seattle, 102 Wn. App. 66, 76, 10 P.3d 408 (2000). 

Nonparty fault is an affirmative defense. CR 8(c), 12(i); Estate of 

Dormaier ex rel. Dormaier v. Columbia Basin Anesthesia, P.L.L. C., 177 

Wn. App. 828, 860-61, 313 P.3d 431 (2013); Henderson v. Tyrrell, 80 

Wn. App. 592, 623-24, 910 P.2d 522 (1996). Further, "[a] defendant 

must properly invoke RCW 4.22.070(1 )'s fault allocation procedure 

because it 'is not self-executing' and 'does not automatically apply to each 

case where more than one entity could theoretically be at fault."' 

Dormaier, 177 Wn. App. at 858 (quoting Adcox v. Children's Orthopedic 

Hosp. & Med. Ctr., 123 Wn.2d 15, 25-26, 864 P.2d 921 (1993). 

CR 8( c) includes "fault of a nonparty" as one of the affirmative 

defenses that a party is required to set forth in a responsive pleading. 

Also, CR 12(i) provides: 

Whenever a defendant or a third party defendant intends to 
claim for purposes of RCW 4.22.070(1) that a nonparty is 
at fault, such claim is an affirmative defense which shall be 
affirmatively pleaded by the party making the claim. The 
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identity of any nonparty claimed to be at fault, if known to 
the party making the claim, shall also be affirmatively 
pleaded. 

An affirmative defense is generally considered waived and may 

not be considered a triable issue unless it is (1) affirmatively pleaded, (2) 

asserted in a motion under CR 12(b), or (3) tried by the express or implied 

consent of the parties. Farmers Ins. Co. v. Miller, 87 Wn.2d 70, 76, 549 

P .2d 9 (1976). No defendant, including Turner, asserted an affirmative 

defense alleging EI fault as required by CR 8(c) and CR 12(i). Turner 

waived this defense at trial and this fact bars Turner's cross-appeal. 

3. Defendants did not prove EI fault at trial. 

It is undisputed that the trial court dismissed pretrial every possible 

claim against EI except a failure to warn claim under the WPLA. If 

defendants wanted EI on the verdict form, they needed to produce 

evidence and meet their burden of proof on this affirmative defense. Even 

if Turner had properly asserted the affirmative defense and properly 

assigned error to the trial court's findings or its ruling granting summary 

judgment or its ruling granting the directed verdict on this issue, Turner's 

cross-appeal fails because no defendant presented any evidence of EI 

liability under the WPLA. 
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In determining whether a trial court has erred in denying a directed 

verdict, the appellate court uses the same standard of review as is used by 

the trial court. Peterson v. Littlejohn, 56 Wn. App. 1, 8, 781 P.2d 1329 

(1989). On review of a ruling on a motion for a directed verdict, the 

appellate court applies the same standard as the trial court. A directed 

verdict is appropriate if, as a matter oflaw, there is no substantial evidence 

or reasonable inference to sustain a verdict for the nonmoving party. 

Chaney v. Providence Health Care, 176 Wn.2d 727, 732, 295 P.3d 728 

(2013) (citations omitted); CR 50. "Substantial evidence" means evidence 

'"sufficient* * *to persuade a fair-minded, rational person of the truth of 

a declared premise."' Helman v. Sacred Heart Hosp ., 62 Wn.2d 136, 

147, 381 P.2d 605 (1963). 

Under the WPLA a product is not reasonably safe if it lacks 

adequate warnings at the time of manufacture. RCW 7.72.030; see also 16 

Wash. Prac., Tort Law and Practice, section 16.15 (3rd Edition). RCW 

7.72.030(1) states: 

A product manufacturer is subject to liability to a claimant 
if the claimant's harm was proximately caused by the 
negligence of the manufacturer in that the product was not 
reasonably safe as designed or not reasonably safe because 
adequate warnings or instructions were not provided. 
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RCW 7.72.030(1). The definition of"not reasonably safe" for purposes 

of a WPLA failure to warn claim is contained in subsection (b) of RCW 

7.72.030(1): 

A product is not reasonably safe because adequate 
warnings or instructions were not provided with the 
product, if, at the time of manufacture, the likelihood that 
the product would cause the claimant's harm or similar 
harms, and the seriousness of those harms, rendered the 
warnings or instructions of the manufacturer inadequate 
and the manufacturer could have provided the warnings or 
instructions which the claimant alleges would have been 
adequate. 

RCW 7.72.030(1)(b). 

Further, it was undisputed at trial that EI had no prior knowledge 

of a similar accident before December 29, 2009. RP 630, lns. 17-22 

(9-22-14am). This therefore limits Turner's argument to only a post-

manufacture WPLA claim. RCWA 7.72.030(1)(b). Esparza v. Skyreach 

Equipment, Inc., 103 Wn. App. 916, 935, 15 P.3d 188 (2000). Whether a 

manufacturer has a duty to warn is a question of law for the court. 

Esparza, 103 Wn. App. at 935. 

Here, it is undisputed that EI, in May of 2006, in fact warned Noise 

Control immediately of all Noise Control, Turner and HDR needed to 
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know: the ceilings were not designed to be walked on. It is undisputed 

that Noise Control received this warning during construction and long 

before this December 29, 2009 accident. It is undisputed that Noise 

Control understood this warning and conveyed this warning to Turner, in 

writing, with the appropriate grammatical emphasis. Turner simply 

cannot get past the fact that they were warned by Environmental Interiors, 

Inc. See CP 525, 526. 

The record here shows a complete lack of evidence to support a 

WPLA failure to warn claim. Indeed, Turner's explanation for not 

providing the EI warning to the WSP was to argue that warnings are not 

required.23 How can defendants now argue that the hazard of walking on 

the metal security ceilings are so obvious that they did not need to warn 

the WSP not to walk on them and, at the same time, argue that the metal 

security ceilings are unreasonably dangerous as designed for lack of a 

warning? 

The trial court properly granted a directed verdict and Turner does 

not assign error to that ruling. This Court should affirm on this issue. 

23 See, e.g., RP 3061 (10-9-14pm). 
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.. 

C. Conclusion in Response to Turner's Cross-Appeal 

Turner waived its opportunity to prove EI fault at trial, failed to 

properly assign error to the real issues on appeal, and cannot prevail 

regardless because of an absolute absence of any evidence of EI fault in 

this record. Turner's appeal should be rejected and the trial court affirmed 

on this issue. 

Dated: February 16, 2016 
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DEFENDANT HDR'S 
R;E · .. UBST.'FOR · ... Q ... · .· · .. 
INSTRUCTION REGARDING 

. TffE.coNTRACT 

L RELIEF REQUE~TED 

PlamttffS·Ob)eet to any)uty mstruetioii eoncemingcontract interpretation, breach of 

contract. or contract language and respectfully request ·that the Court deny HO R's request for 

l9 such m ili$UJ.wtion. 

)). RELEVJ\N.T FAC'TS 

21 Plaintiffs ~ly on, fbe f~ in the reeord .. to. date and on the Deelatation.of Peter E. Meyers . : 

22 · in ~~rt·of Plaintiffs' RespQµB~to.M])R'J Request for i:omruction ontheCoiitm.ctdated 

13 :()Ctober 7, 2014 ~d:all exhibits thereto. 

Ill 
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l 

2 

3 

4 

A. Any proposed. mstruetlons on contract interpretation. breach of contract; or 
conpct lpi!Uage wo!ibl be a seyere comment on the evidence and reversible error. 

liDR ~eeks a jl,ID' #IstrU~tlon Wbicll,.•ifgiven, by it.$ plahi lari~geis nothing more than a 

cotmnenton the ~dence. Certainly, plailitiffs would prefer similat'i.nstructions benefittingtheir 5. 

own~ hut fQr the C<>wt t<> $ive them would. be equally error. 

Itis axiomatic thatju.ry ins.lru~tions µiust .accuratc=ly sta,te the htw. J>flrties are ~titled to 

8 jury instructions that accurately state the Iaw. 1 Jury insttucti()ns ~e mrllicient when they allow 

counsel to. argue their case theories, do not mislead the jury, i!lld, · wb,en taken as a whole, 
9 

Hi properly inform thejury ofthe law to be applied.~' However;c •i[ a ]n: insttuction may be legally 

· accurate yetnot givenbeeause it is misleadingl;J Ontheother han<t, ~ clearmisstatetnenf of the 
11 

12 law in jl.iry instructions is presumed prejudicial.4 

13 
F~~ Arti¢1¢4~ section 16 of the Washington Constitution states: "Judges shall not 

14 charge juries withre8pect to matters of fact, nortoiniilent t:hereo~ but shall declare the law;" It 

·.pro .. ·· .· J:llbits judses: from chargingjuries with respect to matters of fact, or cotnmentihg thereon, and lS 

l 
man4tt.testl:uJ;t they declare the.1aw:5 The.prohibition prevents thejucy from being influenced by 

J.7 knowledg~ conveyed wit bythe court of what the e¢urt's opWonis on the testimony submitted. 6 

18 A constitutionally prohibited (:9nlln~t~·thl' ~videnceallows thejuryto infer:frOmwhat the 

19. 

20 

21 
I ih~ia;. H~~~ell. I40 wa .i\w.7Q, &4,J64P;3d 524, $31 {2007) (citing Eagle Grl>Up, ]tic. v. Pvllen, 114 

22 WultApp. 409; 420, SS P.3d292 (2002), trtVkwdenied, 149Wn.2dl034, 75 P.3d 968 (2003)). 
· 2 Tho/a, 140 Wn. App. at fW (citing Blaney v. Int'I Ass'n Of Machinists, 151Wn:2d 203, 210, 8 7 P ;3d 757 (2004)). 

3 Griflitlv; W. RS; i11c., 143 Wn.2d8l, 90, 18P.3d5.S$~ 563(2001). · 
23 4 'J1uj/a; 140 Wn. App. at 84 (citing Thompson v. King Feed&Nwrititfn Serv;;·lltc.; 153 WJi..2d 447, 453, 105P;3d 

rta (2005)). 
14 5 Hi#Y v. CaTJJen.ter,J 19. Wn.:2d 251, 271, 830 P,2d 646, 657 (1992). 

6 1i4ey, l19 wn.2dat27L 
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1 jucige ~d or did not say that he personaUYbelieved .or disbelieved the testimony in question.7 A 

2 statement e<>nstitiltes a COIDlD.ent on the evidence "if the court's. a.tti~ t<>Ward.the merits of the 

3 case or the court's evaluation relative t.o the disputed is~ is inferable from the statement.'.s The 

4 · purpose Qf prohibiting such comments is to prev®t thejµdge's opinion from influencing; the 

5 • jury's verdict.9 

An.inStrUction thatiristructs the jury on what weight to give certanrevidence is 

7 impennissihle and constitutes reversible error; 10 It is prejudicial error to give an ln$truction 

~ ~ . whieh ~$Utile$ a,s We the existence or nonexistence ofany materialtactin iSSile in respect of 

9 which the evidence is contlictitig.11 

10 Here; there are multiple, signifioantsources of error with jmy instruction HDR proposes. 

u First, fr is unnecessary tmd m its .absen« IiDR and Turner Will be able to state their case 

12 assuming .their argum.en:t to the Jury follows Washington law. 

1 

l 

S~nd, fr.constitu~ an impermissible comment Oll the eVidence on multiple levels. For 

instance, it use$ first a reference to ''Reque$t fot Proposal'' and second a reference fo ''breach of 

con~'' as if the RFP was.not pa:r.tof the con~. This~ 8$ the Court is well aware, is HDR 's 

continuing theory of oontract interpretation. l:lPR may wantto continue to argue this 

interpretation of the facts butthe Court cannot give its ,appro~ oftms interpretation in a jury 

18 . instrucii:on. These contracts speakforthemselves; thejurymayconsiderth:em and the arguments 

19 of the parties related ro them, butthe Court should not.comment OJ1 the eyi<J@ce related to them. 

1Hizey, 119 Wi1.2d at 271 (Citing Stat/! v. Hawkins, 53 Wn.; App. 598, 604, 769 P2d8S(j, review 4~m!e4. ll3 Wn..2d 
21 10041 777 P:2d 1052 (1989)); see also Hamilton v. DepartmeniofLabo.r & l1ldus., 1J1Wn.2d569, $71, 761 P>2d 

618 (l98$);Egede-N"1Ss~ v~ C;y~'aU.losmklfn,./nc., 93Wn.2d127,139, 606P.2d1214 (1980). 
2.2 R In te W.R. G., no Wit. APP· 3.18, 326, 40 P3d H77' l.l!l.l (2002l(tjti1Jg State v . .1..aM, 1.25 Wn:.ld 825, 838, $89 

P;2d 929 (199S);State v. Swan,. 114 Wn.2d613, 657, 790 P.2d6i-O(i990). 
9 In re W.R.G., 110 Wn. App' 318, 346,40 P.3dll77, 1181 (2002){citing Lane, 12.5 Wn2d at 8l8.i 8891Ud929). 

23 10 &e, e~ .. In,.~ Det .. of/i. W; 98 Wn. ApJ>.140, l 45, 981i!P.2d 1034~ 1038 (1999)("The instructfon was an 
impermissible comment oil the evidence because it inStrUcted the juty on the weight to give certahi evjd~ctf'). 

24 11 tJ/mer v. For.dMotor Co., 7SWn2d 522, 53~, 452 P .2d 729, 735 (1969)(dting Ashleyv. Ensley, 44 Wn.2d 74, 
265 P.id 829 (1954)). 
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1 Further,. the jury does not®® to baveth~ nature of~ cla.Uns further ex.plained tO them in this 

2 case;thenature ofthe:claim; are apparentin the existing instrmfilons ~d thefact that thetearenq 

3 t'breach of contract claims" is equally apparent, 

4 Third, th.e claim thatthe jury ''may not comider wh~er the CQntract was breacln~d;' istL 

misstatement of the law fort:he reasoll$ set forth h¢low; Clearly the terms ofthe contracts; the 

obligations .under the contract&~ and the very nature of the contracts are releym.t This 

information has been presented to the jury because it is relevant. This is nothing more than aµ 

8 att~Pt by lIDRtp have C'A>u:rt comment on the weightto be given to this evidence. 

to 

11 

Contract terms ate telev.ant.and .actmislible to prove breach of a tOrt duty of 
reasonable ·care; the Court has orOpetly admitted sucli evidence for this l>Jlljp()st. 
and ·the· Jury may consider such e.vidence to. detemine whether.deferulantsbreached 
their tor( duty of reasonable AA!! gwed.•directly :tfrpbilnUff Marihall Donnelly under 
DaVis v. Bawli. 

12 This Court ha$ nQW admitted 8$: exhibits at ttial all three of the Contracts at issue in this 

13 case: the Design-Bltil~ Agreern¢nt the JpintVentuJ:e Agreementand tlie subeontract between 

14 HlJR/rµrnet andN~ise Control. Whethet:Marshall Donnelly was a third partybeneflciaty to the 

15 . con,tractS involved in this case is notthe .issue. Instead, :thejucy may properly consider the 

16 language, requirements, obligations and tem:is in th~ (:<)11tnlc~to e;walu.ate defendants' respective 

17 tortduties ofreasonable care and whether they breached the applicable ~d.ard. of care owed tQ 

18 MsrShallDonnelly. 

19 The "construction complexity'' rationale behind Davis certainly applies te> tbis compl~ 

lO d¢sign•bufld project and eaCh oftbese three defendants: 

21 

2 

24 

Today, wood md metal have been replaced with laminates. composites, and 
aggregates. Glue has been repla¢eti wj.fh 111ol~af'IY altered adhesives, WiriI1g, 
plumbing; and other mechanical oo:mpon~ts ~eincre8Bingly concealed in · 
conduits or buried under the earth. In short, construction has become highly 
scientific and eomplex. Landowners increasingly hire eomracMrs f-0r their 
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.. 

I expertl-.e :1µ1;cJ a. n~n~~rt ~el' :JS often fil:capable ofrecognizhig 
.,ub$tQ.Wcf]M$"fQl'~.12 .. 

The c0ntract language, requirements, obligations and :tenns help ddine:w.hatis "teasonable" e.are 
3 

and what the standard ofeare· is -in thfs cas.e. The co.ntracts help establish tJie ~~t:a..rt®• :m.d 
4 

: : tureofthis·nm·ea d:th.ereh hel defin ·the tort d ·ti ··~ 4-,.. ... ·s--i.aU Donn lly d 5 ~ . . y+~J ani . Y P e . :\Leso~~~" iv,w,ou. . .·.· . e un er 

-~ in this case. 
6 

10 

.M Qre~oii ~ Liirsim v. H.emtz CQ~t. Co., 13 is-direetly on. point Larson .inyolved l1 

pcrso.nalmjilry toit·Qlaim wh~ the plaintiff was mJured in an automobile accident. The 

d¢feJ,1~ts ·w~ ~b;.u®.on contractors: engaged in buiidllig a.highwaypursuanHo a contract 

~iji.th~ State .<>f 0te$OD. Plamtlti, a passenger in a vehlcle driven by her huSband, was not a 

11 party to the:·conf;fact betwee,rrih~· <iefeudants ~ the State~ ·The Otegon Supreme Comt held that 

12 . a breach.of contractual duties ~-~·prol;>atiV~ of ne~gence :and·:b.e.ld that a construction 

13 contract·between :the.state and certain contractors w~ ~~~1ffto $11Qw. w~ ~@tta.et6r 

i8 

19 

2 

21 

22 

23 

· · '~concei\ied. the me~ Qf his duty tQ l>e";_,.in tbafcase, tQ install-a warning si~ at a.n access 

.road..14· As the Larson court .. explainedr 

In· spite:ofthe lack of focal precedent·we-~tha:t a CQ~:r,. ex>ntn,iet 
·whi¢h reqµires tb.e ~e-of.warning siguais·"is, by the·weight of reason. and 
authority; .admissible m evidence·agi:inst the contractor; Wtrprefer not.to ground 
our decision on: aruliil:g ~ •w¢ 4~ve ~-a tliitU-party P.~efi.cilty ·OQtttract:and. 
that -the standard of-care imposed by the conttact .siipefsedes·that required.by the 
co~cm. law. ~:is an. action for damages arising o:u,t·ofn.egligence,:and the 
ooiittaetOr's·ducy e\Ten.in thetace·of sticha oontract as this·rem.U.S·a,.duty to use 
re8SOhable care~ B-.t:reason~.,.~-. ·•P--d•. on Ul,e dr.c111DStu.ee:s~ and here 
the:·con~t WU a :drelliilSta'nee. U:.lti mdelice·Of whaUhe contraetor 
eoneeived the measure of:lds duty. to b,. ot course, the~'~ On~~~ wr· 
hhtl$elf:~tii)"g .. s.tandi¢GB::of®nduc.t ~gh.er than the· law requires will notin the 
ordinary ·case expose"him.to the.danger of liability at tlie s.uit of one ~j~.by 
non~·set\"ance ot'tb,9s~ m.t'(#llig ~d~ J~µt set iiithe eontextoftbis .· 
litlgati~ ·simply as a.matter of Common sense itis not·unfllirto"let tbc. jury 

:µ;D.ayi$ JJ. llaugh ~; CQnlt'aCJon,. JllC., 159 Wn.2d 413, 4i9, I S.O P:ld 545 (2007 (emp~.supp~). 
24 ul.Qrson:v.]fein/1..·Cmlit. co. etaJ.,2190r. 25,.345:P:.2d835:(19.59). 

14:iiamon. 219 Or .. at53. · 
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1 coP&i4ey th~ CQQfra¢t * * "' T~ ~ntractor undertoQkthe work knowing that 
was expected of him, and it is fair tolet the contract enter ·into tb.ejury's 
contlderatlon of what w.:as reasonal:d~ und~r the cireumstallc~.15 

3 In a silililar case, again involvingapersonal injucytort claim by a plaintiff.not apart)i tQ 

.4 a contract between a construction company and the State, the Su~e Cotlrt of Minnesot.a ruled 

6 

7 

9 

lO 

11 

12 

13 

similarly; as··follows: 

The standard of care owed by the Barton Construction Company to the traveling 
pubJicis not fixed by tlie terms ()fits contract wi$ the St1tte:ofMinn~sota. But 
the provisions in that contract are proper for jury consideration in 
deterJDbrlng whether tile. eonstruction company eoniplied With m gen.era.I 
dutv CJfduecare as defined byth.e trial court in the instructions given by it* 
*·*16 .. :·:~·,· 

*•* 
'* * * We think that, whatever the reasoning may bei the better rule; and that now 
foll..:>wed l:;y tb.i; weight ofatt1horify, is that such eont:ract prov;lsiollS sholllQ. be 
admitted for the juryi's consideration, together with all .other evidence, in 
determining the q:u~tion of cjefend,ant's. ne;gligence. ' 17 

In another personal injUty case involving a construction oontractot defendantin a state 

14 eontraet, wherethecomtruction eompany'scontract With thestatewasadriiitted as.eV:idence,.the 

15 Arizona Supreme CQ:urt commentt::d ''the j'wy was ptoperl:y instru~ed that the standard of care tO 

16 be used in measuriilg (tb.e CO:ll$tructi<ln CQmpa.n,y~sJ conduct was that ofordin:aty care under the 

l circQlltstmces~ In this cas¢ one of the.circums6m®s which the jury mighthave oonsidered was 

18 the existence and contents of[the construction company's} contract with the State.')18 

19 Jn Ii Washington construction site safety ~e, Kelley v.1Ioward:S. Wrighti::onst. Co., 19 it 

2-0 was clear that the Wuhington Supreme Court considered the term$.of El: C()ntraot between a 

21 

22 u Lar80n, .219 Or~ at52_;54:(emphaliis supplied}; 
16 JJonrack v. Barton Const. Co., 272 Minn. 307~ 317-18; 137 N;W.2d 536, 544 (1965) (emphasis supplied). 

23 . 17 Doffiack, 272 Mimi.. at3l8 n; 8 ({Jtloiing Fo&r v. Herbf$on Con$i. Co., 263 MimL 63, 69 115 N. W.2d 9l.5 
(l962))~ 
JS Wellsv. TannerBros; Contracting Co,, 103 Ariz. 217, 222,439 P:2d 489,494 (1968). 
19·Kelley 11. HoW/:lrd S. Wright Const. Co;, 90 Wii2d 323;. 582P.2d 50.Q, 507 (1978), 
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1 

2 

3 

4 

7 

8 

9 

construction contrtictor ~d a bµilding-0wner in the.contextofatort claim by a plaintiffn(}t ~. 

· party to the contract: 

Although this court has not previously ®~ on this question, our past decisions 
st:appOtt th¢ propo$ition that an affufuative duty assumed by contract m~y crea~ a 
liability to<:PersQns not party to the contra~ wb~e fiulure to pr<Jpedy perform the 
duty reslilts in iajU:ry to thetn. * * * 
1n summ<IIY; then. we hold appellant Wri~t bad a duty to provi(ie a ~Attbly 
safe place of wotk and reasonable safety eqtrl.pment \ltlder the priticiples of the 
common law of t()J1:, under RCW 4~; 1 (i;o30~ and under Wright's coil.tract with the 
owrt.<¢5. Failure to comply with this duty is the b&lis of 41ppellap.t'.s liability to 
respondent Kelley;20 

In the present case, multiple defense witnesses have admitted that foliOwlli,g the contract 

11 . termsin a: project like this one is relevant to the standard of ~e ajury mUSt consider. lfiutman; 

12 Wildt and Hobbs. are three such witnesses. HDR 's CR 3Q(b)(6) designee, Mr. Hartmann, for 

13 in.Stanee, testified that a ''reasonably prudent design~build teatt,i should folfow tbe PrQject 

closeo\lt requirement i:tithe contract it signs.'~ 1 Mt. Hobbs, the defendants' own expert, said the 14 

the contract tenn.s·Jllldcont1'.act ~ufrements .are Clearly relevant for the Jury to·e<>nsider 

17 whether defendants' conduct was reasonable. It is relevant for thejury to corisider whether there 

was a breach 9fth~~ani ofcare. Itis relevant,· .. inthe contextofthis complex design· :··-.~wld 18 
project, todetennine how the ceiling was required to be bUilt (Le., according to the 19 
manufacturer's specifications) and. what infm.matfoii <:ach of these defenda:ntS was required to 

provide to the owner. Davis ~tablish~ the tort duty and the oontraets>are necessary fot the jury 21. 

20 Kelley, 90 WJ.t.2d . .at 334. 
22 21 Declalation of Pct.er E. Meyers in Support of PWntiffs' Resp6il8C to HDR'a. Req~st for IriSUuct.ion on the 

Contraqt dated. Oct<,>ber 7, 201.4. ExhlbitB (VerbatimT11U1Scripts of Proceedings forOcto.ber 6; 2014; Aftenioon 
23 ~on, at pp; g.j.;82 (Harttruiil Testimony)). 

22 I)e¢.laration of Petet E. Meyers in SUpPO!t of pliiintiffs• R,es}X>iule to HDll' s R~l.lC!lt for ~011 on the 
24 Contract ®te<lOciober 7, 2014, EDu"bit A (VerbafunTranscripts of Pro<ieediugsforOetober 2i 2014,Moming 
· · $~on~ at pp, 7~75(Hobbs Testitnon.y)). 
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1 to coµsider in ··d~,g :th~ question of defendanf.s negligence.'' This is not complicated and 

2 th~ is no "confusion"' of contract 11Q.d too th~rieshere l.lS defendants ~gu.e. 
3 c. HDR'i case cltafions do not supportits position. 

HDR citesfor authority and unpublished (:ase, Weitz v. Al~ka Airlines, fnlJ. 13 .GR 14.124 

5 prohibits citing unpublished opinions as authority and, under RCW 2;06~04.0, they laclc: 

precedential value. Washington courts have imposed sanctions for vio.latm.g ~ rule,25 

7 Nonetheless, the case does not support HDR's argumentbeca:u~, in HDR~s·<:>.wn brief, they 

8 admit that th.e W~itz court found the contract''useful" on standard ofcare issu~s. 

HDRnext cites• .Walkerv. King County Metro,2ff. a case from this Court and one the Court 

l-0 is well f&niliar with. Walker did not preclude a transit cornpany policy rulebook as evidence of 

11 standard of care; it·simp.ly f0U11d.·~ the..plaintiffm that case did not.present facts sufficitmt to 

12 bring her within; the relevant rule in that book: 

13 

14 

18 

19 

20 

AM~ policy provides tb:~t when a passenger is ''visibly laden" i the operator 
should wait for the passenger to be seated beforeJeaving a bus stop. The driver 
was asked during bis depositiou whether Metro had any rUJ.es address~ what to 
do when someoneboatded a·busciUcying•"bags orbundlef;";5 He.(fi4 nQthavefhe 
rulebook with him ancf. respotlded there is ~·something about that~.if they come on 
and they have bags in their halldsJ that we should allow them time to .seat. ,,()Af\er 
the depositiQn; the <iriverread the ruleboolc and clarified thatthe policy applied to 
situations when a passengeris "visibly laden" with bags or packages. 

To the extent that the Metro rUJ:ebo.ok-v¢ry little of which is in the .record"--illay 
establish the standard of care, no reasonablejuror would con.elude thatWalker, 
With a purse and rote bag, was "Visibly laden'' to the extenfthatwould require 
special conSideration in seating. There is no evid~ce ~t her p~ and tote bag 
were unusually bulky or cumbersome. That she had only one hand free to grip the 

2l 23 134 Wn. App, IO 19 (2006) (unpublished). 
24 GeneralRult14.l -CftJ.®n to. Uupliblished .Opinions 

22 

23 

(a) Washington Court of Appe8h. A patty may not cite as an authority an Ul1PubUsb.ed opinion 
of the COUrt of AppeaJs~ Unpublished opinions ofthe Court of Appeals are th~ Qpilµons not 
J>ubliShed in the Washington Appellate Reports. 

24 25 Dwyerv. J.I. KislakMorlgage Corp., 103 Wn; App. 542, 548-49, 13 P.3d240(2000), 
u Wal/rerv. l(ingCoUJ:1tyMetro, l26Wli..Ap'p. 904, 906, l09 P.3d 836, 837 {2005); 
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1 

2 

3 

seats or the pales as she n:ioved a.Jqng wol,lld llQthave be¢n perceived by a driver, 
,in tile.exercise ofappropriate¢ate;.as an unusual and onero\lsphysiea.l ' 

diti. 2. 1 ' con .·on. 

Walker is not relevanfhere; Defendants own wi1nesses-Hartman, Hobbs and Wildt, for 
4 

instance - ~tahlish.by their own.testhrumy the relevance of the ~tract.language. in this case. 

IV. CONCLUSION 

··7 
Fot the foteg(Jiilgreasons, rl:te CQurt sb<>.uld. deny the .defense requestfor the proposed. 

jury instruction on "contracts.'' 
8 

9 

13 

14 

15 

16 

21 

22 

23 

24 

I>Qted; Ocwber 7, 2014 SWANS~NER,P.LL.C. 

' r t l. ...... · .. ·.· · --

27 Walker; t26Wn. App' at91.0-1 l. 
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CE.RTlFICATEOF SEff;VICE 

I, Comrie Kyes Grenley, decl~ lam over the age ofeighteen, I caused this 
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FILED 
14 OCT OB AM 9:DO 

The Honorable Judge IJ8 .. ~.· ass~ ... T~orth 
SlJPfRIQ'[COURT CLERK 

E-FILED 
CASE NUMBER: 11-2-37290"1 A 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KINGCOUNTY 

JENNIFERB. DONNELLY, as Guardian for MARSHALL S. 
8 DONNELLY; JENNIFER B. DONNELLY; and KEITH 

KESSLER, as Guardian ad Litem for LINLEY GRACE NO. 11-2-37290-1 SEA 
9 DONNELLY, a minor child 

PLAINTIFFS' MOTION 

10 Plaintiffs, 
vs. 

11 
HDR ARCHITECTURE, INC., a foreign corporation; 

12 TURNER CONSTRUCTION COMPANY, a foreign 
corporation, NOISE CONTROL OF WASHINGTON, INC., a 

13 Washington corporation; "JANE and JOHN DOES, 1-20,'' 

FOR DIRECTED VERDICT 
ON DEFENDANTS' 
AFFIRMATIVE DEFENSE 
ALLEGING 
ENVIRONMENTAL 
INTERIORS, INC. AS AN AT 
FAULT ENTITY 

14 Defendants. 

15 
I. RELIEF REQUESTED 

Plaintiffs respectfully request that the Court issue and Order Granting Directed Verdict in 

favor of the plaintiffs that dismisses all defense claims alleging Environmental Interiors, Jnc. 

(''EI'') as an at fault entity. 

Il. RELEVANT FACTS 
20 

The Court is familiar with the facts in the trial record. The relevant facts here focus on 
21 

the present defendants' stated affirmative defenses, the Court's pretrial swnmary judgment roting 
22 

23 

24 

dismissing various claims against former defendant EI and the complete absence of any evidence 

in the record presented by any defendant on the issue of EI fault. 
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1 
No defendant properly pleaded fault of EI as an affirmative defense and there are no 

2 counterclaims or cross claims asserted. HDR's most recent Answer in this lawsuit does not 

3 include an affirmative defense alleging fault on the part of EI. 1 Turner's Answer asserts no 

4 affirmative defense alleging fault on the part of EI. 2 Similarly, Noise Control failed to assert any 

5 affirmative defense alleging EI was at fault.3 Further, in their respective answers to Plaintiffs' 

6 Second Amended Complaint, HOR, Turner and Noise Control each deny that the Lockdown 

1 ceilings were unreasonably safe due to lack of manufacturer warnings and each of them 

8 specifically deny every element of a Washington Products Liability Act (WPLA) failure to warn 

9 claim.4 

10 Before trial, EI moved for summary judgment on all claims against it, including the 

11 WPLA failure to warn claim. HDR and Turner did not oppose the EI summary judgment 

12 motion, and Noise Control ''joined" in the motion.5 The Court granted the motion in part, 6 

13 dismissing all negligence claims against EI, as well as all warranty claims, all WPLA defective 

14 
1 See Declaration of Peter E. Meyers in SnpportorPlaintiffs' Motion for a Directed Verdict dated October 7, 2014 

15 (Meyers 1~7-2-014 Directed Verdict Declaration), Exhibit A (Plaintiff:S' Second Amended Complaint for Personal 
InjuriC$ dated April 10, 2013); Exhibit B (HDR Entities' Answer to Plaintiffs' Second Amended Complaint for 

1 Personal Injuries and Affirmative Defenses dated June 4, 2013). In HDR's Answer, there is. at paragraph 8.3 an 
"intervening acts" afl:innative defense stated, but HDR has acknowledged in the court of the July, 2014 swnmary 
judgment proceedings and in its recent motion for a "superseding I intervening acts" instruction that the intervening 

17 acts ailegatipn concen:is the State of Washington. 
2 See Me)'Eni 1~07-2014 Directed Verdict Declaration. Exhibit C (Defendant Turner Construction Company's 

18 Answer to Second Amended Complaint for Persoilal Iajuries dated May 14, 2013 ). Turner, in its Fourth Affinnative 
D¢fense, alleges only that Noise Control was at fault for negligence installation of the ceiling. 

19 3 See Meym 10:-07-2014 Directed Verdiet Declaiation, bhlbit D (Defendant Noise eont:ol of Washington's 
Answer to.Plaintiffs' Second Amended Complaint for Personal U:tjuries dated May 21, 2013). Noise Control does 
seekallocation pursuant to RCW 4;22.070 but does not allege El fault; in.stead, Noise Control alleges only fault by 

20 the State of Washington. 
4 See each defendants' Answer in response to para.graphs 3.4, 3.8, 3.9 and 3.10 (denying all elements ofa WPLA 

2 l failure to warn claim against El Meyen; l 0-07-2014 Directed Verdict Dechu'ation, Exhibit B, Exhibit C and 
Exhibit D. 

22 5 See Defendant Noise Control of Washington, Inc. 's Limited Joinder in Defendant EI' s CR 56 Motion for Summary 
JudgmentdatedDecember 27, 2013. 
6 See Defendant El's CR 56 Motion for Summary Judgment or, in the Alternative, Partial Summary Jutlgment dated 

23 December 26, 2013; Declaration of Patrick N. Rothwell in Support of Defendant EI's CR CR 56 Motion for 
Summary Judgment or, in the Altemarive, Partial Summary Judgment dated December 26, 2014; Defendant E's 

24 Reply on CR 56 Mo.tion fur Summary Judgment or, in the Alternative, Partial Suttu:nary Judgment dated January 16, 
2014. 
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1 manufacturing claims, and all WPLA defective design claims.7 The Court's summary judgment 

2 ruling left only one claim -- a failure to warn claim under the WPLA - primarily because the 

plaintiffs submitted an expert's declaration in opposition to EI's motion. There is no such 

4 testimony in the trial record. 

5 At trial, no defendant has made any allegation in opening statement or during 

presentation of evidence concerning the fault of EI. Indeed, there has hardly been any mention 

of EI. The defense admitted that this type of accident ''has never happened before"; that ·~s 

type of ceiling product is installed in prisons and jails and also in hospitals and pharmacies and 

airports across the country, and it has been for decades, and nothing like this has ever happened 

1 O before. "8 

11 Instead, the defense (and only the defense) has consistently argued that it was "obvious" 

12 that workers could not walk on these metal security ceilings and, therefore, no warning was 

13 necessary.9 Consistent with that defense, to date no defendant has presented any lay witness or 

14 expert 'Witness testimony or any other evidence for the purpose of establishing fault on a WPLA 

15 failure to warn claim against EL 

16 Robert Garside testified at the request of both the plaintiffs and the defendants. He was 

17 the EI National Sales Manager10 who was involved in the sale of the L-0ckdown ceiling product 

1 

19 
7 See Meyers 10-07~2014 Directed Verdict Declaration, Exhibit E {Order Granting in Part and Denying [in] Part 
De~ EI's CR 56 Motion for SwrtmAry Judgment, or, in the Alternative, Partial Summary Judgment dated 

20 January 24, 2014). 
8 Meyers 10-07-2014 Directed Verdict Declaration, Exhibit F (Verbatim Transcript of Proceedings, September 16, 

21 2014, Opening Statement, (Opening Statement of Lindsey Pflugrath on behalfofIIDR) atp. 51, lns. 24-25; p. 52, 
lns. 1-9); Exlul>it G ({Verbatim Transcript of Proceedings, September 16, 2014, Opening Statement, (Opening 

22 Statement ofJack Rankin on behalf ofTu.mer) at p. 13, lns. 22-25; p. 74, In. 1); Exhibit I (Verbatim Transcript of 
Proceedings, October 2, 2014 (Testimony of Defense Ex:pert Dan Hobbs) at p. 35, lns. 12-18, 24-25; p. 36, lns. 1-4). 
9 Meyers 10-07-2014 Directed Verdict Declaration, Exhibit F (Verbatim Transcript of Proceedings, Scptemlx.>f' 16, 

23 2014, Opening Statement, (Openi..ug Stak:ment of Lindsey Pflugrath on behalf of HDR) at p. 52, lns. 8-9; p. 66, lns. 
7-11). 

24 10 Meyers 10-07~2-014 Directed Verdict Declaration. Exhibit H (Verbatim Transcript of Proceedings, September 22, 
2014, Morning Session, (testimony ofR-0bert Garside) at p, 22, Ins. 6-14). 
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1 to Noise Control of Washington, Inc. in this case. 11 Mr. Garside testified that EI did not provide 

2 a wamingagainstwalking on met.al security ceilings in their product because it ''was always 

3 assumed that no one walked on it."12 He testified that, in his experience, architects who selected 

4 the Lockdown ceilings for use in a project would know the performance limitations of the 

5 ceilings and, specifically, in his experience such architects knew the ceilings were not designed 

6 to he walked on.13 

Noise Control was El's "customer'' for this product. 14 The only evidence in this record 

8 on any WPLA warning issue is that EI, in this case in May of 2006, provided its customer, Noise 

9 Control, with a dear warning that both Celline and Lockdown were not designed to be walked 

10 on. Mr. Garside testified that, when asked by Scott Cramer, he (Garside) did warn against 

11 walking on the ceilings, his warning applied to both Celline and Lockdown, and he had seen the 

12 May 23, 2006 letter from Mr. Cramer to Turner Construction and that letter accurately conveyed 

13 the warning he gave. 15 No defendant disputes this. 

14 Ill. EVIDENCE RELIED UPON 

15 Plaintiffs rely for support their position on the records and files herein and on the 

16 Declaration of Peter E. Meyers in Support of Plaintiffs' Motion for a Directed Verdict dated 

17 October 7, 2014 and the exhibits theret(). 

18 Ill 

19 

20 11 Noise Control was the ''customer' for this product. Meyers 10-07-2014 Directed Verdict Declaration, Exhibit H 
{Verbatim Transcript of Proceedings, September 22, 2014,Moroing Session, (testimony of Robert Garside) at p. 25, 

21 ]ns, 16·18). 
12 Meyers 10-07-2014 Directed Verdiet Declaration, Exhibit H (Verbatim Transcript of Proceedings, September 22, 
2014, Morning Session, (testimony of Robert Garside) at p. 36, Ins. l 7c22). 

22 13 Meyer;s 10-07-2014 Directed Verdict Declaration, EXbibitB (Verbatim Transcript of Proceedings, September 22, 
2014, Morning Session, (testimony ofRobert Garside) at p. 26, ms. 11-14). 

23 14 Meyers 10-07-2014Directed Verdict Declaration, Ex.b.lbit B(Verbat:im Transcript of Proceedings, September 22, 
2014, Morning Session, (testimony of Robert Garside) at p. 25, Ins. 16-1:8). 

24 1~ Meyers 10--07•2014 Directed Verdict Declaration, EXbibit H (Verbatim T1"8ll8Cript of Proceedings, September 22, 
2014, Morning Session.,(testimony of Robert Garside) at p. 23, lns. 9-25; p. 24, lns. 1"13; p.48, Ins. 3-20). 
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1 

2 

3 

4 

6 

7 

8 

9 

10 

11 

A. 

IV. LEGAL AUTRORITY AND ARGUMENT 

J}irected Verdict Standard. 

Civil Rule 50 provides, in pertinent part: 

(a) Judgment as a Matter of Law. 

( 1) Nature and Effect of Motion. It: during a trial by jury, a party has been fully 
heard with respeet to an issue and there is no legally sufficient evidentiary basis 
for a reasonable jury to find or have found for that party with respect to that issue, 
the court may grant a motion for judgment as a.matter oflaw against the party on 
any claim, counterclaim, cross claim, or third party claim that cannot under the 
controlling law be maintained without a favorable finding on that issue. Such a 
motion shall specify the judgment sought and the law and the facts on which the 
moving party is entitled to the judgment. A motion for judgment as a matter of 
law which is not granted is not a waiver of trial by jury even though all parties to 
the action have moved forjudgment as a matter oflaw. 

(2) When Made. A motion for judgment as a matter oflaw may be made at any 
time before submission of the case to the jury. 16 

12 A CR 50 motion should be granted when it is clear that the evidence and the reasonable 

13 inferences, viewed in the light most favorable to the nonmoving party, are insufficient to sustain 

14 a verdict for the nonmoving party. 17 "A motion for judgment as a matter of law must be .granted 

15 'when, vie-wing the evidence most favorable to the nonmoving party, the court can say, as a 

21 

22 

matter of law, there is no substantial evidence or reasonable inference to sustain a verdict for the 

nonmoving party.'''18 Substantial evidence means evidence "'sufficient*• *to persuade a fair

minded, rational pt'fSon of the truth of a declared premise. '"19 

Ill 

Ill 

16 CRSO. 
23 17 H"JZey v. Carpenter, II9 Wn.2d 251, 271-72, 830 P.2d 646 (1992). 

18 Davis v .. Microsoft Corp., 149 Wn.2d 521, 531, 70 P.3d 126, 131 (2003} (quoting Sing v. John L. Scott, Inc., 134 
4 Wn.2d 24, 29, 948 P.2d 816 {1997)). 

2 19 Helman v. Sacred HeartHosp .. 62 Wn.2d 136, 147, 381 P.2dti05 (1963)). 
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1 B. No defendant has properly pleaded any a:ffinnative defense alleging fa ult of 
ngnpartv EI . 

Adefendant has the burden to prove an ~dlinnative defense.20 Nonparty fault is an 

affirmative defense.21 Further; "[a] defendant must properly invoke RCW 4.22.070(l)'s fault 

allocation procedure because it 'is not self~execufing' and 'does not automatically apply to each . . 

case where more than one entity could theoretically be at fault '''22 

CR 8( c) includes "fault of a nonparty'' as one of the affirmative defenses that a party is 

8 required to set forth in a responsive pleading. Also~ CR l 2(i) pr-0vides: 

9 

10 

11 

Whenever a defendant or a third party defendant intends to claim for purposes of 
RCW 4.22.070(1) th.at a ncmparty is at fault, such claim iS an affirmative defense 
which shall be affim:iativelypleaded bythe party making the claim. The identity 
of any nonparty claimed to be at fault, if known to the party making the claim, 
shall also be affirmatively pleaded. 

As an initial matter, no defendant in this case pled an affirmative defense alleging EI as required 
12 

by CR 8(c) and CR 12{i). Such an affinnative defense is generally considered waived and may 
13 

14 not be considered a triable issue unless it is (1) affirmatively pleaded, (2) asserted in a motion 

1 
under CR 12(b), or (3}tried by the express or implied consent of the parties.23 

16 
Further, the only way any present <iefendailt in this c~ can allege fault against EI is by 

17 proving an a:ffinnative defense ofl'failure to warn" under the WPLA.. All other claims against 

this manufacturer have been dismissed in this lawsuit, including negligence claims, warranty 
18. 

20 Mayer y; City o/S~e, 102 Wri. App. 66, 76, 10 P .3d 408 (2000). 
21 21 CR8(c),12(i);EstateofDormai;erexrel. Dormaierv, ColumbiaBasinAnesthesia, PL.L.C., 177Wn. App. 828, 

860-61, 313 P.3d 431, 446 (2013); Henderson v. Tyrrell, 80 Wn. App. 592, 623-"24, 910 P.2d 522 (1996). 

22 zz Dormilier, 177 Wn. App. at 858 (quoting Adcox v. Chi/dren;s Ortluipe.tiu:: Hosp. & Med. Ctr., 123 \Vn.2d 15, 25-
26, 864 P2d 921 (1993). 
23 Farmers Ins. Co. v. Miller, 81 Wn.2d 70; 76, 549 P .2d 9 (1976). Even if properly pleaded, a defendant may waive 

23 such affirmative defeJ1SCS where they are inconsistent '1."ith the iDailner in which the case has been defended or where 
defendants are dilatory in asserting the defense. See Dormaier, i 77Wn. App. at 858 (citingKing v. SlfQJwmish 

24 Cnty., 146 Wn.2d 420, 424-25, 47 P~3d 56.3 (2002);Lybhert v. Grant County, 141 Wn2d 29, .38--39, IP .3d 1124 
(2000); 14 Karl B. Tegland, Washington Practice: Civil Procedure§ 12:17, at 489 (2d ed.2009)). 
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1 claims, WPLA defective manufacturing claims, and WPLA defective design clairns.24 

2 
Therefore, this Court must assess the evidence in the record in the context of the only remaining 

3 possibility- a WPLA failure to warn claim - and detennine whether there is any support at all 

4 for such a claim. Clearly there is not and, therefore, this affirmative defense cannot go forward 

even had it been properlypleaded. 

6 c. Defendants have the burden of proving a WPLA failure to warn claim. 

7 If, at this stage in the pleadings, plaintiffs were still pursuing a WPLA claim against EI, 

8 all parties (indudingplaintiffs) would expect this Court to dismiss it for lack of proof. The fact 

9 that only defendants now assert this claim, as an affirmative defense, does not change the 

10 analysis. If defendants wanted EI on the verdict fonn, they needed to pr-Oduce evidence and meet 

11 their burden of proof on this affirmative defense. Their failure to properly plead this affirmative 

12 defense aside, it cannot be disputed that defendants have the burden ofproofhere25 and that the 

13 only possible remaining claim against EI is under the WPLA. 

14 The WPLA, enacted in 1981, created a single cause of action to provide relief for "hann 

15 caused by the manufacture, production, making, construction, fabrication, design, formul~ 
1 

preparation, assembly, installation, testing, warnings, instructions, marketing, packaging, storage 

17 

18 

19 24 See Meyers 10-07-2014 Directed Verdict Declaration, Exhibit E (Order Granting in Part and Denying [in]Part 
DefendantEI's CR 56 Motion for Summary Judgment, or, in the Alternative, Partial Summary Judgment dated 

2 January 24, 2014). 
25 See Fed. SignalCorp. v. Safety Factors, Inc., 125 Wn,2d 413, 433, 886 P.2d 172, 183 (1994) (The "burden of 

21 proof' es used hy courts and commentators may refer to any one ot: or a combination of, the burden of pleading, the 
burden of producing evidence, and the bwden ofpersuasion. The burden of pleading and producing evidence are 
usuallyencoili.passed within the term the "burden ofproduction". Th.is burden is to "produc{e] evide,nce, satisfactory 

22 to the judge, ofa particular fact in issue." Edward M. Cleary, McC.ormick on Evidence§ 336, at 947 (3d ed. 1984). 
"The burden of producing evidence on an issue means the lillbility to an adverse niling (generally a finding or 

23 directed verdict) if evidence on the issue has not been produce~" McCormick on Evidence, at 947. The burden of 
persuasion is "the burden .of persuading the trier of fact that the alleged fact is true". McCormick on Evidence, at 

24 947. It comes into play "only if the parties have sustained their burdens of producing evidence and only when all of 
the evidence has been introduced". McCormick on Evidence, at 94 7). 
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1 or labeling of [a] product."26 The WPLA was part of the products liability and tort reforms 

2 enacted by the legislature in 1981.27 The WPLApreempts tort-based coiilinon..,Iaw product 

3 liability remedies occurring after it& enactment. 28 Despite the absence of an "express preemption 

4 clause," Washington courts have found "no doubt about the WPLA's preemptive purpose'.29 and 

10 

that the WPLA is the "exclusiveremedy" for product liability claims in Wasbington.30 

Under the WPLA a product is not reasonably safe ifitlacks adequate wamiugs at the 

time ofmanufacture.31 RCW 7.72.030(1) states: 

"A product man'ufact:Urer is subject to liability to a claimant if the claimant's 
harm was proximately caused by the negligence of the manufacturer in that the 
product was not reasonably safe as designed or not reasonably safe because 
d . ·' 4-'cti' t . 'ded ·~32 a equate warnmgs or msi;Lu ons were no provi . 

11 The definition of '~ot reasonably safe" for purposes of a WPLA failure to warn claim is 

contained in subsection (b) ofRCW 7.72.030(1): 
12 

13 

14 

15 

16 

1 

18 

"A product .is not reasonably safe because adequate warnings or instructions were 
not provi<led with the product, jf, at the time of manufacture, the likelihood th.at 
the product would cause the claimant's harm or similar hanns, and the setiousness 
of those banns, rendered the warnings or ms1tuctions of the manufacturer 
iriadequate and the manufacturer could have provided·the warnings or instructions 
which the claimant alleges would have been adequate.•J3 

26 Bjlima v. BurgerKin.gCorp .• 176 Wil.2dSS5,559; 293P.3d1168, 1170(2013) (citingRCW7.72.010(4); Wash. 
19 Water Power CO:. v. Graybar Elec. Co'., l 12 Wn.2d 847, 85:!-56; 860; 774 p;2d 1199, 779 P .2d 697 (1989)). 

27 tlie WPLA was effective July 26, 1981. 
7.8 Washington Water Power Compart)' v. Graybar Electric Company, 112 Wn.2d 847, 853, 774 P .2d 1199 (1989). 

20 29 Graybar, l12Wn..2dat&53. 
30 Graybar, 112Wn.2d at 853. Prociucts liability claims b~ on pre-WPLA facts are analyzed under the r;;oinmon 

21 law of strict liability and negligence. See Simonetta v. Viad Corporation, 165Wn.2d 341, 348, 197 P~3d l27 (2008). 
31 RCW7.72.030; see also 16 Wash. Prac., TorJ Law and Practice, section 16.15 (3 ... Edition). 
32 RCW 7:72.030(1). Failure to wli.rn was a basis for liability at common law and the Restatement (Second)of 

22 Torts;. section402A provides that a .manufacilJrer may be held strictly liable for failure to gjve adequate warnings. 
See Restatement (Second) ofTorts, section 402A (1966}; see also Restatement (Second) ofTorts section 388 

.23 (1965); Novakv. Piggly Wiggly PugetSCJWUi Co., 22 Wn. App. 407, 4.12, 591P.2d791 (1979); Haysom v.CoJeman 
Lantern Co., 89 Wn.2d 149~474, 573 P.2d 785 (1978); Teag/f! v. Fischer&Porter Co., 89 Wn.ld 149; 1Sl-S4 

24 (1977); Haugen v. Minnesota Mining & Mfg. Co., 15Wn. App 379, 550 P.2d 71 (1976). 
33 RCW 7.n.030{1)(b) 
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1 This "Risk Utility Test"34 in RCW 7.72.030(l)(b) balances the likelihood that the product at the 

2 time of manufacture would cause the claimant's harm or similar harms and the seriousness of 

those hamis against the adequacy of the warnings provided and the cost to the manufacturer to 

provide warnings. 

A claimant may also use the ~'Consumer Expectations Test" contained in RCW 

7. 72.030(3): ''In determining whether a product was not reasonably safe under this section, the 

trier of fact shall consider whether the product was unsafe to an extent bey<md that which would 

8 be contemplated by the ordinary consumer. " 35 This test requires the defendants here to show that 

9 the product was ''unsafe to an extent beyond that which would be contemplated by the ordinary 

10 consumer.''36 However, ''[u]nder this test, a manufacturer may not be held liable merely because 

11 a product causes harm; rather it must be shown that the product causing the harm was not 

u abl .c. ,.37 reason y sa1e. 

13 Under RCW 7. 72.030(1 ), the defendants must show that the absence of a warning of 

14 possible dangers from specific product usage was the proximate cause of the plaintiff's injuries.38 

15 

1 '4 Hiner v. Pridgestone I Firestone, Inc., 138 Wn.2d 248, 258 n. 51, 978 P.2d 505 (1999) (citing Soproni v. Polygon 
Apartment Partners, 137Wn.2d319, 971P.2d500, 505 (1999)). 
35 RCW 7.72.030(1); see also Ayer.s v. Johnson &Johnson Baby Products Co. 117 Wn.2d 747, 759, 818 P .2d 1337 

17 (1991). 
36 Hiner, 138 Wn2d at 258 n. 51 {citing Soproni v. Polygon Apartment Partners, 137 Wn.2d319, 971 P.2d 500, 505 

18 {1999) (quoting FQ.lkv. Keene Corp., 113 Wn.2d645, 654, 782 P.2d 974 (1989)). The "Risk Utility Test" and 
"Con.Sumer Expectation Test'' in the warnings context is similar to the same WPLA tests in the design defect 

19 context. See Higgins v. l'ntexRecreation Corp., 123 Wn. App. 821, 828, 99 P3d 421 (2004): "The riifv.utilitytest 
requires .a showing that the likelihood and seriousn<:SS of a harm outweigh the burden on the manufacturer to design 
a product that WOtJld have prevented that harm and would not have itripaired the product's usefulness. RCW 

2-0 7.72.030(l)(a). The consumer-expectation test requires a showing that the product is more dangerous than the 
ordinary consumer would expect. RCW 7.72.030(3}; seePagnotta v. Beall Tratlers of Or., lttc., 99 Wn. App. 28, 36j 

21 991 P .2d 728 (2000). This test focuses on the reasonable ex;i<=etation of the consumer. Soproni v. Polygon 
Apartment Partners, 137 Wn.2d.319, 326-27, 971P.2d500 (1999). A number of factors influence this determination 
including the intrinsic nature ofthe product, its relative cost, the severity of the potential brum from the claimed 

22 defect, and the cost and feasibility ofminimizing the risk. Seattle-First Nat'{ Bank v. Taben, 86 Wn.2dl45, I S4, 
542 P.2rl 774 (1975)." 

23 37 ThongchQOm v. GraCb Children's Produc/8, Inc., 117 Wn. App. 299, 305, 71P.3d214, 218 (2003) (citing Baughn 
v. Honda Motor Co., Ltd., 107 Wn.2d 127, 134, 727 P.2d 655 (1986)}. 

24 38 Anderson v. Weslo, Inc., 79 Wn. App. 829, 838, 906 l>.24 336 (1995) (citing Lunt v. Mt. Spokane Skiing Corp., 62 
Wn. App. 353, 362, 814P.2d1189, review denied, Il8 Wn2dl007, 822 P .2d 288 (1991)). 
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1 Proximate causation includes both cause in fact and legal causation. 39 A WPLA claimant must 

2 prove both components.40 

3 How can defendants argue that the hazard of walking on the metal security ceilings are so 

4 obvious that they did not need to warn the WSP not to walk on them and, at the same time, argue 

5 that the metal security ceiling$ are tm:reasonably dangerous as designed for lack of a waming1"1 

6 · The defense cannot even argue that there was no warning in this case, because the evidence is 

7 clear and undisputed that EI did provide a warni,ng to its customer, Noise Control, and Noise 

8 Control in turn provided that waniing (in writing) to Tum.er which, in tum, failed to provide the 

9 warning to the WSP. The defense explanation for not providing the EI warning to the WSP is to 

10 argue that warnings are not required. 

11 RCW 7. 72.050(1) allows the trier of fact to consider, in the context of warnings, evidence 

12 of industry custom and technological feasibility; and evidence of whether or not the product was 

13 in compliance with nongovernmental standards or with legislative or administrative regulatory 

14 standards.42 The defense has provided absolutely no evidence whatsoever on these subjects. 

15 

19 

20 

As with all affirmative defenses, the defense carries the burden of proof on this WPLA 

failure to warn claim. 43 The,defensein this case has repeated adi:nitted in both opening 

statements and through their own Witnesses that there is no evidence of any prior accident 

involving w-0rkcn like Marshall l)onnelly walking on Lock:downmetal security ceilin~ (or, for 

that matter, any type of metal security ceilings). There has been no evidence presented that EI 

39 Kiner. 138 Wn.2d at256 (citing Ayers v. Jo/lns<Jn &Johnson Baby Products Co. 111 Wn.2d 747, 752, 753, 761, 
21 818 P.2d 1337 (1991); see alsohlllerson v . .Weslo, l11e., 79 Wn. App. 829, 838, 906 P.2d 336 (1995). 

'1(1/d. 
41 Only the defeDl!IC argues that the hazards were obvious. However, their argument defeats their WPLA warning 

2 claim. Under the WPLA, a manufacturer ba,S no duty to wmn of obvious or knoWll dangers. See. e.g., Anderson, 79 
Wn. App. at 839; Davis v. Glob Mach. Mfg., Inc. 102 Wn.2d 68, 684 P2d 692 (1984). 

23 ~2 RCW 7. 72.0SO(l);Fa/kv. Keen Corporation, 113 Wn.2d 645, 654, 782 P.2d 974 fl 989). 
43 See, e.g., WPI 21.05 BU.rdcn of Proofon the Issues -Affirmative Defenses Other Than Contnlmtocy Negligence I 

24 Assumption.of the Risk; WPI 110.03 ~Qfacturer's Duty to Provide Warnings ot Instructions With Product (6 
Wash. Prac., Wash. Pattern Jury Instr. Civ. WPI 110.03 (6th ed)). 
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1 ever ha<l knowledge of a similar accident before December 29, 2009.44 This is significant, 

2 because it narrows this Court's focus to a post-manufacture WPLA claim. Under 

3 subsection (b) ofRCW 7.72.030{1): 

4 

5 

6 

A product is not reasonably safe because adequate warnings or instructions were 
not provided after the product was manufactured where a manufacturer learned or 
where a reasonably prudent manufacturer should have learned about a danger 
connected with the product after it was manufactured. In such a case, the 
manufacturer is under a duty to act with regard to issuing warnings or instructions 
concerning the danger in the manner that a reasonably prudent manufacturer 
would act in the same or similar circumstances. This duty is satisfied if the 
manufacturer exercises reasonable care to inform product users. 45 

9 The general rule is that a manufacturer has a post-sale duty to warn only if it has sufficient notice 

about a specific danger associated with the product.46 "The most convincing proof that a 
10 

11 
manufacturer knew of a dangerous condition associated with its product is that the manufacturer 

12 knew about previous substantially similar accidents involving the product."47 Whether a 

manufacturer has a duty to warn is a question oflaw for the court.48 In this analysis a court will 
13 

14 consider the probability of the danger occuning, the seriousness of the hann posed, and the 

15 
ability of the manufacturer to identify users to notify of the danger. 49 

16 

17 
44 Under some circumstances, this failure during the defense opening statement is sufficient in Washington for 

18 dismissal of mi affirmative defense The right to enter judgment at the opening statement stage: of a trial is based on 
the rationale that to do so prevents the unnecessary expenditure of time and m0ru:y to both litigants and courts. 

9 Hallum v. Mulii11S, 16 Wn. App. S1l, 515-16,557 P.2d 864, 868 (1976) (citing Scott v. Rainbow Ambulance Serv., 1 
Inc., 75 Wn.2d 494, 496, 452 P.2d 220 (1969). Pismissal on an opening statement can be granted "when such 
stateillCllt shows affirmatively that there i~ no cause of action, (>r that there is a full and complete defense thereto, or 

20 when it is expressly .admitted that the facts stated are the only facts which the party expects or intends to prove, that 
the court is warranted in acting upon it." Hallum v. Mullins, 16 Wn. App. 511, 515-16,557 P2d 864,868 (1976) 

21 (quoting Redding v. Puget Sound Iron & Steel Works, 36 Wash. 642, 644-45, 79 P. 308, 309 (1905) and-citing Bank 
of the West .v. Wes-Con Dev. Co., 15 Wn. App. 238, 240, 548 P.2d 563 (1976);Logerv. Wa.!hington Timber Prods. 

22 Inc., 8 Wn. App. 921, 923, 509 P.2d 1009 (1973). 
45 RCWA 7.72:030(I)(b). 
* Espar..a v. Slcyreach Equipment, Inc., 103 Wn. App. 916, 935, 15 P.3d 188 (2000). 

2 47 Esparza, 103Wn. App. at 935. 
48 E.rparza, 103Wn. App. at 935. 

24 49 See Espana, 103 Wn. App. at 935-36 ("[w]ith only 420 [products] in the field, notifying the customers*•* 
would seem to have been relatively simple"). 
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1 Here,it is Undisputed that EI, in May of 2006, in fact warned Noise Control immediately 

2 of all Noise Control, Turn,er and HDR needed to know-the ceilings were not designed to be 

3 walked on. lt is undisputed that Noise Control received this warning during construction and 

long before this D~ember 29, 2009 accident. Itis undisputed that Noise Control understood this 

warning and conveyed this warning to Turner, in writing, with the appropriate grammatical 

emphasis. The present defendants, even if they .had pleaded a WPLA failure to warn affirmative 

7 defense and even ifthey had presented evidence to support such a defense, simply ca:nnot get 

8 past the fact that they were, indeed, warned by Environmental Interiors, Inc. 

9 The bottom line is simple here: if EI was still a defendant, and plaintiffs still claimed 

lO damages under only a WPLA failure .to warn theory, the Court would have no choice but to 

11 dismiss that claim with the evidence in this record. After the defense cases, their remains no 

12 evidence in the record that would justify a verdict finding EI at fault. The defense has produced 

13 nothing and, as a matter oflaw, the jury has nothing upon which to base a finding of fault against 

14 EI. The defendants have not proven their affi.nnative defense and it must not be allowed to go to 

15 the jury. 

16 Permitting this unsupported affirmative defense only invites a jury to speculate. This is a 

17 jury's only recourse when rio evidence is provided by a party bearing the burden ofproduction 

l. 

19 

20 

21 

22 

23 

24 

and the burden ofproof> as defendants do on this issue. 

Ill 

Ill 

Ill 

Ill 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

1 

1 

19 

20 

21 

22 

23 

24 

V. CONCLUSION 

For the foregoing reasons, Plaintiffs' Motion for a Directed Verdict should be granted; 

and there should be no line on the verdict form allowing the jmy to apportion fault to EI 

Dated: October 7, 2014 

By:_-+-------------
Odd W. Gardner, WSBA#l 1034 
eter E. Meyers~ WSBA#23438 
ttome)'S for Plaintiffs 
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FILED 
14 OC I 08 AM \J:OO 

The Honorable Judge Doii~lis§:W}llQO'rtb 
SUPERIOR COURT CLER 

E-FILED 

CASE NUMBER: 11-2372901 SEA 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR KING COUNTY 

JENNIFER B. DONNELLY, as Guardian for MARSHALL S. 
8 DONNELLY; JENNIFERB. DONNELLY; and KEITH 

KESSLER, as Guardian ad Litem for LINLEY GRACE NO. 11-2-37290-1 SEA 

9 DONNELLY, a minor child 

10 Plaintiffs, 
vs. 

11 
HDR ARCHITECTURE, INC., a foreign corporation; 

12 TURNER CONSTRUCTION COMPANY, a foreign 
corporation, NOISE CONTROL OF W ASI-IINGTONJ INC., a 

13 Washington corporation; "JANE and JOHN DOES, 1-20," 

14 Defendants. 

15 

DECLARATION OF PETER E. 
MEYERS IN SUPPORT OF 
PLAINTIFFS' MOTTON 
FOR DIRECTED VERDICT 

16 1. I am an attorney with Swanson •!• Gardner, PLLC, attorneys of record for 

17 plaintiffs in the above captioned action. I am over the age of 18 and competent to testify on my 

18 own behalf All of the information set forth in this declaration is based upon my own personal 

19 knowledge. 

20 2. Attached are true and correct copies of the following Exhibits: 

21 Exhibit A: Plaintiffs' Second Amended Complaint for Personal Injuries dated April 
10, 2013; 

22 
Exhibit B: HDR Entities' Answer to Plaintiffs' Second Amended Complaint for 

23 Personal Injuries and Affirmative Defenses dated June 4, 2013; 

24 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Exhibit C: Defendant Turner Construction Company's Answer to Second Amended 
Complaint for Personal Injuries dated May 14, 2013; 

Exhibit D: Defendant Noise Control of Washington's Answer to Plaintiffs' Second 
Amended Complaint for Personal Injuries dated May 21, 2013; 

Exhibit E: Order Granting in Part and Denying [in] Part Defendant El's CR 56 
Motion for Su11m1ary Judgment, or, in the Alternative, Partial Summary 
Judgment dated January 24, 2014; 

Exhibit F: Verbatim Transcript of Proceedings, September 16, 2014, Opening 
Statement, (Opening Statement of Lindsey Pflugrath on behalf of HDR) 

(selected pages}; 

Exhibit G: Verbatim Transcript of Proceedings, September 16, 2014, Opening 
Statement, (Opening Statement of Jack Rankin on behalf of Turner) 
(selected pages); 

Exhibit H: Verbatim Transcript of Proceedings, September 22, 2014, Morning 
Session, (testimony of Robert Garside) (selected pages); 

Exhibit I: Verbatim Transcript of Proceedings, October 2, 2014 (festimony of 
Defense Expe1t Dan Hobbs) (selected pages). 

3. To the extent they are not specifically addressed herein, all facts stated in 

15 Plaintiffs' Motion for Directed Verdict on Defendants' Affirmative Defense Alleging 

16 Environmental Interiors, Inc. as an At Fault Entity are true and accurate to the best of my 

17 knowledge. 

18 
l declare under penalty of perjury of the laws of the State Of Washington that the 

19 foregoing is true and correct to the best of my knowledge and belief. 

20 Dated: October 7, 2014 

21 

22 

23 

24 

SWA~:· GARDNER, PLLC 

1( l 
ETERE. MEYERS, WSBA #23438 

Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
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3 I, Comrie Kyes Grenley, declare I am over the age of eighteen. I caused this 
document to be served on the following pcrson(s) and/or entities in the manner stated 

4 below on the date stated below: 
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8 

9 
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20 
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John W. Rankin, Jr. WSBA#6357 
Reed McClure - Financial Center 
1215 Fourth Avenue, Suite 1700 
Seattle, WA 98161 

Terence J. Scanlan, WSBA# 19498 
Skellenger Bender 
COMMERCIAL LAW GROUP 
1301 Fifth Ave., Suite 3401 
Seattle, WA 98101 

Thomas R. Merrick, WSBA#l 0945 
Menick, Hofstedt & Lindsey, P. S. 
3101 Western Avenue - Suite 200 
Seattle, WA 98121 

Dated: October 7, 2014 
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3 
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5 

6 

7 

THE HONORABLE JOAN DuBUQUE 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

8 
JENNlFER B. DONNELLY, as Guardian for 

9 MARSHALLS.DONNELLY;JENNIFERB. NO. ll-2-37290wl SEA 
DONNELLY; and KEITH KESSLER, as Guardian ad 

10 Litem for LINLEY GRACE DONNELLY, a minor child 

11 Plaintiffs, 

12 vs. 

13 ENVIRONMENT Al. JNTERJORS, INC., a fmeign 

14 co1porat1on; HDRARCHTTECTURE, INC., a foreign 
corporation; HOR CONSTRUCTORS, INC., fonnerly 

lS known as IIDR DESIGN-BUILD, INC., a foreign 
corporation; TURNER CONSTRUCTION COMP ANY, a 

16 fordgn 0011Joration, NOISE CONTROL OF 
WASHlNGTON, INC., a Washington corporation; "JANE 

I 7 and JOHN DOES. 1-20,11 

18 Defendants. 

SECOND AMENDED 
COMPLAINT FOR PERSONAL 
INJURJES 

19 COME NOW THE PLAINTIFFS, by and through undersigned counsel, and complain 

20 and allege as follows: 

21 

22 

23 

24 

25 

I. PARTIES, JURISDICTION AND VENUE 

1.1 At all times material hereto plaintiff Jennifer B. Donnelly was over the age of 18, 

a resident ofWalla Walla County, Washington, and married to Marshall S. Donnelly. 
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. . 

l 
1.2 On May 27, 2010 plaintiff .T ennifer B. Donnelly was appointed as the Guurdian 

2 
for her husband, disabled plaintiff Marshall S. Donnelly. 

3 
1.3 At all times material hereto minor plaintiff Linley Grace Donnelly, whose date of 

4 birth is October 18, 2009, was a resident of Walla Walla County, Washington und is the daughter 

of Jennifer B. Donnelly and Marshall S. Donndly. 5 

6 1.4 PlwntiffKeith Kessler is the court-appointed Guardian ad Litem of minor Linley 

7 Gmce Donnelly and at alJ times material hereto was and is au attomey licensed to practice law in 

8 the State of Washington. 

9 1.5 At all times material hereto defendant Environmental lnte1iors, Jnc. has been a 

10 foreign co1poration doing business in King County, Washington. 

11 1.6 At all times material hereto defendant HDR Architecture, Inc. has been a foreign 

12 corporation doing business in King County, Washington. 

13 
1.7 At aU times materjal hereto defendant Tumer Constmction Company bas been a 

14 
foreign corporation doing business io King County, Washington. 

15 
1.8 At all times material hereto defendant Noise Control of Washington, Inc. has been 

16 
a Washington State cm:poration doing business iJJ King County, Washington. 

17 
I. 9 At all times material hereto defendant HDR Constructors, Inc., formerly known as 

18 

19 
HDR Design-Build, Inc., has boon a foreign cPrporation doing busini;;m:i in King County, 

20 
Washington. 

21 
1.10 Defendants "Jane and John Does 1-20" are individuals and/or entities, presently 

22 unknown to plaintiffs, including but not limlted to other subsidiaries, successors in interest, 

23 and/or subcontractors to the defendants presently named herein and who will be identified 

24 through discovery and added as necessary by amended complaint at a later time. 

25 
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.. 

I 
1.11 Jurisdiction is proper in King County Superior Court. 

2 
1.12. Venue is proper in King County Superior Court, at the Seattle courthouse. 

3 
II. FACTS 

4 
2.1 Plaintiffs re-allege and incoiporate by reference all preceding paragraphs in this 

5 Complaint as if fully set forth herein. 

6 2.2 fo December of 2009 the State of Washington Department ofCo11'ections 

7 employed Martihall S. Donnelly mi an electrician at tht: Washington State Penitentiary in Walla 

8 Walla, Washington (here11rn1ler referred to as the "Washington State Penitentiary"). 

9 2.3 On or about December 29, 2009, Marshall S. Donnelly was assigned to a project 

10 at the Washington State Penitentiary which required drilling a hole for conduit in a wall near the 

11 Th1U South inmate visiting hallway, in the plenum space above a mttal secmity ceiling. 

12 2.4 The metal security cei1itlg installed at this location in the Washington State 

13 
Penitentiary is a product caUcd "Lockdown'1 that was designed, manufactured, assembled, 

14 
marketed, sold and distribult1d by defendant Environmental Inteliors, lnc. and/or defendant Noise 

15 
Control of Washington, Inc. Loclcdown is 1:1 high~sccurity, metal, suspended ceiling system 

16 
which was marketed, sold and/or distributed by defendant Environmental Interiors, Inc. and/or 

17 
defendant Noise Control of Washington, fac. for use in jails, prisons and other secure facilities. 

18 
2.5 To accomplish his asfilgned task on or about December 29, 2009, Marshall S. 

19 

Donnelly was required to enter the plenum space above the 1MU South inmate visiting hallway 
20 

21 
(hereinafter l'eferred to as the "hallway") and walk on the metal sec,·urity ceiling to get to the 

22 location of his work. He entt:red through a specially designed access panel in the Lockdown 

23 metal security ceiling. Prior to December 29, 2009, during the design and construction of tlm 

24 

25 
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1 North Close Security Compound project, defendants Jmd applied to this access panel n red label 

stating "MEP Access," meaning "Mechanical, B1ectrical and Plumbing Access." 
2 

3 
2.6 Shortly after entciing the plenum· space above the metal security ceiling for the 

4 hallway, the ceiling collapsed, causing Marshall S. Donnelly to fall appro:ximat(;)ly 15 feet to the 

concrete floor below, resulting in severe and peimanent injuries. 5 

6 2.7 Defendants HDR Architecture, Inc. and Tumer Construction Company, 

7 independently and/or through a joint venture partnership called ''HOR/Turner" and/or 

8 "Tumer/HDR," defendant HDR Constructors, Inc., (fonnerly known as HDR De.sign-Build, 

9 Inc.), defendant Noise Control ofWasl1ington hlc., and defendant Environmental Interiors, Inc. 

10 

J l 

12 

13 

15 

16 

17 

18 

19 

designed and constructed the building and fixtures at the location in the Washington State 

Penitentiary where Marshall S. Do11nelly was iujured, including Hu: specific design. selection and 

installation of the Lockdown metal secudty ceiling product at the location of this accident. 

2.8 This was a design-build project, referred to as the "N01tb Close Security 

occurred on or uhout December 29, 2009. The North Close Security Compound pl'oject WaB 

substantially completed in March of2008. 

2.9 The plans and specifications for the metal security ceiling at the location of this 

subject accident originally called for a "Celline" metul security ceiling. Cellille is a product that 

is stronger, has a higher load bearing capacity, and is more capable of carrying live loads than the 20 

21 Lockdown metal security ceiling. Celline is also designed, manufactured, assembled, marketed, 

22 sold and distributed by defendant Environmental Intetiors, Inc. Despite the original building 

23 plans and specifications, dru'ing construction one 01· more of the defendants chose to use 

24 

25 
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I 
Lockdown rather than Celline at the IMU Sout11 i111m1te visiting hallway location. 

2 
2. IO Entry through the MEP Access panel into the plenum space above this subject 

3 
Lockdown metal secmity ceiling and similar ceilings, and walking upon such ceilings, was a 

4 
common and accepted practice at the Was1tlngton State Penitentiary and other Wasbington State 

5 Department of Corrections facilities before, during and after the design and con~truction of the 

6 IMU South building at the Washington State Penitentiary. Defendants knew or reasonably 

7 should have known of tills practice at !ht Washington State Pen:itentiazy and other Washington 

8 State Department of Con-ections facilities prior to the design and construction of the North Close 

9 Security Compound project. 

10 2.11 Entry through the MEP Access panel into the plenum space above this subject 

11 

12 

13 

14 

15 

16 

17 

J8 

19 

20 

21 

22 

23 

24 

25 

Lockdown metal security ceiling and similar ceilings tit the Washington State Penitentiary was 

and is necessaiy to access heating, air conditioning, ventilation, electrical, medumica1, plumbing, 

and other systems in the plenum space_ Defendants knew or reasonably should have known of 

this necessity at the Washington State Penitentiary and other Washington State Department of 

Con·cctions facilities prior to the design nnd construction of the No1th Close Security Compowd 

project. 

2.12 Entry through the MEP Access panel into the plenum space above this subject 

Lockdown metal security ceilinB and similar ceilings at the Washington State Penitc:mtiary was 

and is necessary for maintenance, repairs, installation of additional fixtures, installation of 

additio1rnl systems, aud other reasonably foreseeable purposes. Defendants knew or reasonably 

should have known of this necessity at the Washington State Penitentiary and other Washington 
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State Department of Cou-ections facilities prior to the design and construction of the North Close 

2 
Security Compound project. 

3 
fll. FIRST CAUSE OF ACTION: PRODUCTS LIABILITY - STRICT LIABILITY 

4 3.1 Plaintiffs re-allege and incorporate by rnfurence all preceding paragraphs in this 

5 Second Amended Complaint as if fully set forth herein. 

6 3.2 Defendant Environmental Interiors, Inc., and/or defendant Noise Control of 

7 Washington, Inc. designed, manufactured, assembled, marketed, sold and distributed the 

8 Lockdown and Celline metal security ceiling products installed at the Washington State 

9 Penitentiary as part of the North Close Security Compound project, including the metal security 

10 ceiling product installed at the location of this accident that occun·ed on or about December 29, 

11 2009 at the Washington State Penitcntfary. 

12 3.3 Defendant EJwiromnen!al Interiors, Inc. and/or defendant Noise Control of 

13 
Washington, Inc. are product "sellers" and "manufacturers" as defined by RCW 7.72.010 of lhe 

14 
Lockdown metal security ceiling product that collapsed on or about December 29, 2009 as 

15 
alleged herein. 

16 
3 .4 The subject Lock down metal security ceiling product was not and is not 

17 
reasonably safe as designed. 

18 
3.5 

19 
The subject Lockdown metal sev-u1ity ceiling product was not and is not 

reasonably safe hecall8e, a.q designed, there was inadequate access to heating, air conditioning, 
20 

2] ventilation, electtical, mechanical, plumbing, and other systems in the plenum space. 

22 3.6 The subject Lockdown metal security ceiling product was not and is not 

23 reasonably safe because, as designed, there was inadequate access for other reasonably 

24 

25 
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1 
foreseeable maintenance, repairs, installation of additional fixtures, installation of additiont.il 

2 
systems, and other reasonably foreseeable purposes. 

3 
3.7 The subject Lockdown metal security ceiling product was not and is not 

4 
reasonably safe because the design would lead a reasonable user to believe he or she could safely 

5 enter the plenum space above the metal security ceiling through the <le!!ignated "access" panels 

6 and walk on the metal security ceiling. 

7 3.8 The subject Luckdown metal security ct:iling product was not and is not 

8 reasonably safe because defendant Environmental Interiors, Inc. and/or defendant Noise Control 

9 ofWashington, lnc. failed to provide adequate wamings or instruGtions with the Lockdown 

10 product at any meaningful time. 

11 3.9 The subject Lockdown mctfll security ceiling product was not and is not 

12 reasonably safe because, at the time of manufacture, the likelihood that the product would cause 

13 
the plaintiffS' injuries, or similar harm, rendered the warnings or instn.ictions of the manufacture1 

14 
inadequate tind the numuf ooturer could have provided adequate wamings or instructions. 

15 
3.10 The subject Lockdown metal security ceiling product was not and is not 

16 
reasonably safe because, absent adequate warnings or instructions of the manufacturer, the 

17 
product was unsafe to an extent beyond that which would be contemplated by the ordinary 

18 
consumer. 

19 

20 
3.11 The subject Lockdown metal security ceiling product was not and is not 

21 
reasonably safe because it did not confom1 to defendants' express warranties or to the implied 

22 wananties under RCW Title 62A. 

23 

24 

25 
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3.12 Defendant Enviromnental Inte1iors, Inc. 'sand/or defendant Noise Control of 
1 

Wac;hington, Inc. 's negligent design as alleged herein was a direct and proximate cause Marshall 
2 

3 
S. Donnelly's injuries in this case and lhe plaintiffs' damages. 

3.13 Defendant Envirorunental Interiors, Inc. 'sand/or defendant Noise Control of 
4 

5 
Washington, Inc. 's failure to wam as alleged herein was a direct -and proximate cause of Marshall 

6 
S. Donnelly's injmies in this case and the plaintiffs' damages. 

7 3.14 Dcfen®nt Environrnt'ntal Interiors, Inc., and it subsidia1ies and/or successors in 

8 interest, were negligent and a.re strictly liable to plaintiffs, jointly and severally, under the 

9 Washington Products Liability Act, RCW 7 .72 et seq., and Washington common law. 

10 3 .15 Defendant Noise Control of Washington, h1c. and it subsidiaries and/or successors 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

i11 interest, were negligent and are strictly liable tc;i plaintiffs, jointly and stJvenilly, under the 

Washington Products Liability Act, RCW 7. 72 et seq., and Washington common law. 

TV. SECOND CAUSE OF ACTION: NEGLIGENCE 

4.1 PJaintiffS re-allege and incorporate by reference all preceding paragraphs in this 

Second Amended Comp1a1nt as if fully set forth herein. 

4.2 Defendants, and each of them, were negligent in their design and construction of 

the IMU South building at the Washington State Penitentia1y, including their selection, design, 

construction, installation and assembly of the Lockdown met~l sccuiity ceiling product at the 

location of the accident that occuned on or about December 29, 2009. 

4.3 Defendants, and eacl1 of them, were negligent in their failure to provide 

adequate or accurate information, warnings, training and/or instructions to the State of 

Washington with regard to the safe and proper access of mechanical, electrical and plumbing 
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I 
systems installed in plenum spaces above metal security ceilings. 

4.4 Defendants, and each of them, were negligent in their failure to provide adequate 
2 

or accurate information, warnings, training and/or instructions to the State of Washington with 
3 

4 
1·egard to the load hea1ing and live load capacity of said metal security ceilings, 

5 
4.5 Defendants, and each of tllem, were negligent in their failure to provide adequate 

6 or accurate infonnation, warnings, training and/or instructions to the State of Washington with 

7 regard to whether indivi<luals wuld safoly walk on said metal security ceilings. 

8 4.6 Defendants, and each of them, were negligent in their fuilurc to properly and 

9 reasonably locate and label the access panels installed witb the subject Lockdown metal security 

10 ceiling system in the hallway where the subject accident occurred. 

11 4.7 Defendants, and eacJ1 of them, negligently spactXl, located and labeled the access 

12 panels that are part of the Lockdown metal security ceiling at the location of the accident such 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that individ1mls accessing the plenum space above the metal security ceiling for access to 

heating, air co11ditio11ing, ventilation, electrical, meclumica1, plumbing, and other systems in the 

plenum space, or for reasonably foreseeable maintenance, repairs, installation of additional 

fixtures, installation of additional systems, and other reasonably foreseeable purposes, would not 

be able to do so after using the designated access panels without walking on t11e metal security 

ceiling. 

4.8 Defendants, and each of them, negligently spaced, located and labeled the access 

panels that are part of the Lockdown metal secul'ity ceiling at the location of the accident in a 

manner that would lead a user of said ceiling systems to reasonably believe that he or she could 

safely walk on the metal security ceiling. 
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4.9 Defe11dants, and each of them, negligently selected, designed, constructed, 

2 
installed and/or assembled the subject Lockdown metal security ceiling in such a manner that it 

3 
provided inadequate access to heating, air conditioning, ventilation, electrical, mechanical, 

4 
plumbing, and other systems in the plenum space. 

5 4.10 Defendants, and each of them, negligently selected, designed, constructed, 

6 installed and/or assembled the subject Lockdown metal security ceiling in such a manner that it 

7 provided inadequate access for other reasonably foreseeable maintenance, repairs, installation of 

8 additional fixtures, installation of additional systems, and other reasonably foreseeable purposes. 

9 4.1 l Defendants, and each of them, fuiled to communicate to the State ofWashingon 

I 0 complete warranty infonnation concerning the subject Lockdown product. 

11 4.12 Defendan1ti, iind euch of them, failed to conmmnicatc to the State ofWasliingon 

12 complete warranty information concerning the subje.ct CelHne product. 

13 
4.13 Defendants, and each of them, railed to communicate to the State of Washington 

14 
any warnings, load bea1ing capacity infonnation, live load capacity information, ot other critical 

15 
and llecessary infonnation concentlng the subject Lockdown product installed in the IMU South 

16 
inmate visiting hallway where this December 29, 2009 incident occurred. 

17 
4.14 Defendants, and each oftheru, foiled to communicate to the State of Washington 

18 
info11nation wnccming the pro1wr use of 1!(.;(.;CSS panels installed with the subject Lockdown 

19 

product in the IMU South it1mate visiting hallway where this December 29, 2009 incident 
20 

21 
OCCUtTed. 

22 4.15 Defendants, and each of them, failed to communicate to the State of Washington 

23 info1mation conceming the proper and snfe methods for accessing the plenum space and 

24 

25 
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accessing heating, air conditioning, ventilation, electrical, mechanical, plumbing, and other 

2 
systems in the plenum space, above the subject Lockdown product installed in the JMU South 

3 
inmate visiting hallway where this December 29, 2009 incident occuned. 

4 
4.16 Defendants, and each of them, negligently labeled lhe metal security ceiling 

5 access panels "MEP Access" without including any language or symbols wmning individuals 

6 removing the MEP Access panels not to walk on the metal security ceilings and/or that the metal 

7 security ceilings arc not designed for a live load. 

8 4.17 Defendants, and each of them, negligently advised the State of Washington thnt it 

9 could access the plenum areas above metal security ceilings for maintenance, repair and 

10 modification by walldug on the hard metal security ceilings, and failed to warn/instruct/train the 

11 State of Washington not to walk on the hard metal secmity ceilings, creating a clangor thi:it was 

12 reasonably foreseeable to the defendant; namely, that individuals accessing the plemun space 

13 
above the metal security cei11ngs may walk on those ceilings and suffer severe personal injuries 

14 
if and when the ceHing collapsed. 

15 
4.18 Defendants, and each of them, negligently iailed to pass on to the State of 

16 
Washington infonnation it received from defendant manufacturer, Environmental Interiors Inc., 

17 
that walking on the metal security ceilings would violate all wan-anties. 

18 

l9 
4.19 Defendants, and each of them, negligently failed to warn/instruct/train lhe State of 

Wasrungton how to access or modify mechanical, electrical and plumbing systems in plenum 
20 

21 
spaces, without walking on the metal security ceilings. Without such 

22 waming/construction/training, it was reasom1bly foreseeable to defendants, and each of them, 

23 that individuals would walk on the lrnrd metal security ceilings in order to perfo1m maintenance, 

24 

25 
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l 
repairs or modifications to mechanica~ electrical, plumbing systems in plenum spaces above said 

2 
ceilings and could suffer injmy as a result of the failure of the metal security ceiling. 

3 
4.20 Defendants, and each of them, negligently installed and/or constmcted the 

4 
Lockdown metal security ceiling at tho location where the plaintiff fell lhrough the ceiling to the 

5 floor below, such that it was materially weaker than it would have been had it been insta11ed 

6 and/or constructed in accordance wit11 the manufacturer's installation instmctions and negligently 

7 failed to supervise :mid construction installation or inspect this area in a manner sufficient to 

8 identify and remedy the improper installation. 

9 4.21 The negligence of defendants and their respective subsidiaries and successors in 

10 interest was a direct and proximate cause of Marshall S. Donnelly's injuries in this case and the 

11 plaintiffs' damages. 

12 4.22 AB paitners, defendant<> HDRA:rchitecture, Inc. and Turner Construction 

13 
Company 1ffe eaclJ liable to plaintiffs, jointly and severally, for the acts and failures to act of the 

14 
other. 

15 
4.23 As members of a joint venture, defendants HDR Architecture, Inc. aud Tum er 

16 
Construction Company are each liable to plaintiffs, jointly and severally, for the acts and failures 

17 
to act of the other. 

18 
V. THIRD CAUSE OF ACTION: BREACH OF WARRANTY 

19 

20 
5.1 Plaintiffs re-allege and incorporate hy reference all preceding paragraphs in this 

21 
Second Amended Complaint as if fully set forth herein. 

22 5.2 The subject Lockdown metal security ceiling product was not and is not 

23 rea.rmnabJy safe because it did not conform to defendants' express wmnmties or to the implied 

24 wairanties under RCW Title 62A. 

25 
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5.3 Said failure to confo1m to defendants' express wan·anties or to the implied 
1 

waU"anties under RCW Title 62A was a direct and proximate cause of Marshall S. Donnelly's 
2 

3 
injuries in this case and the plaintiffs' damages. 

VL DAMAGES 
4 

5 
6.1 Plaintiffs re-allege and inco1porate by reference all preceding paragraphs in this 

6 Second Amended Complaint as if fully set forth herein. 

7 6.2 A!i i1 direct and proximate result oftllc negligence, strict 1iability, Washington 

8 Prnduct~ Lfablity Act and RCW Title 62A violations alleged herein, Marshall S. Donnelly, 

9 through plaintiff Jemrifer Do1111elly as Guardian for Marshall S. Donnelly, has suffered personal 

10 injuries and has incutTed economic and non~economic damages in an amount to be proven 

11 at trial. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

6.3 As a direct and proximate result of the negligence, strict liability, Washington 

Products Lfablity Act and RCW Title 62A violations aDeged herein, and the injmies .suffered by 

her husband, Marshall S. DmmeJly, plaintiff Jennifer B. Donnelly has incutTed economic and 

non-economic damages including but not limited to a loss of the care, companionship, society 

and consortium of her husband in un amollllt to be proven at trial. 

6.4 As a direct and proxhnate result of the negligence, strict liability, Washington 

Products Liability Aoi and RCW Title 62A violations allegt:d l1e.rein, and the injuries suffered by 

her father, Marshall S. Donnelly, minor plaintiff Linley Grace Donnelly, tlrrough her Guardian ad 

Litem, Keith Kessler, has suffered economic and non-economic damages, including, but not 

limited to loss the services, care, companionship, society and consm·lium of her father in an 

amount to be proven at trial. 
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1 
6.5 Plaintiffs at'e entitled to attorney fees in an amount to be proven at trial. 

6.6 Plaintiffs are entitled to prejudgment interest on all medical and out-of-pocket 
2 

3 
expenses and any other liquidated damages in an amount to be proven at trial. 

4 
6.7 Plaintiffs are entitled to costs and disburscment8 herein compensated therefore in 

5 
an amount to be proven at trial. 

6 
VIL LIMITED WATVER OF THE PHYSICIAN-PATIENT PRIVILEGE 

7 
Jennifer Donnclly, as Gutirdian for Marshall S. Donnelly, pursuant to RCW 5.60.060, 

8 hereby waives the physician-patient pri vih:ge only to t11e extent required by said statute, us 

9 limited by the plaintiffs' constitutional rights of privacy, contractual rights ofp1ivacy, and the 

10 ethical obligations of physicians and attorneys not to engage in ex parle contact between the 

11 treating physician or health care provider and a patient's legal adversaries. 

]2 VIII. RELIEF SOUGHT 

13 WHEREFORE, plaintiffs pray for judgment against aU defond!ll.J.ts, jointly and severally, 

14 in an amount l11at will fairly compensate the plaintiffs for all damages sustained, induding but 

15 
not limited to the following: 

16 
8.1 For all economic and noneconomic damages to Je1mifer Donnelly, as Guardian 

17 
for Marshall S. DonneJly, in an amount to be proven at trial; 

18 
8.2 For all economic and noneconomic damugcs to Jennifer D01melly in an amount to 

19 

be proven at trial; 
20 

21 
8.3 For aJl economic and noneconomic damages to Keith Kessler, as Guardian ad 

22 Litem for Linlt:y Gr1:1ce Donnelly, in an amount to be proven at t1':ial; 

23 8.4 For an award of the plai11tiffi' attorney fees herein in ru1 amount to be proven 

24 at trial; 

25 
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1 
8.5 For au award ofprejudgme11t interest on all liquidated damoges, in au amount to 

2 
be proven at trial; 

8.6 For an award of dam.ages compensating plaintiffs for their costs and dis-
3 

4 bursements herein in m1 amount to be proven at trial; 

5 

6 

7 

8 

9 

JO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

8.7 

DATED: Ap1il 10, 2013 
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2 

3 

4 

5 

6 
The Honorable Joan DuB-uque 

7 SUPERIOR COURT OF WASHINGTON FOR KJNG COUNTY 

8 JENNIFER B. DONNELLY, as Guardian for 
MARSHALL S. DONNELLY; JENNIFER B. 

9 DONNELLY; and KEITH KESSLER as 
Uuardian ad Literu for LINLEY GRACE 

10 DONNELLY, a minor child, 

11 

12 v. 

Plaintiffs, 

13 ENVIRONMENTAL INTERJORS, INC., a 
foreign corporation; HDR ARCffiTECTURE, 

14 INC., a forcig11 corporation; HDR 
CONSTRUCTORS, INC., fomierly known as 

15 HDR Dcsign~BuHding, luc., a forcipi 
corporation; TURNER CONSTRUCTION 

16 COMPANY, a foreign corporalion; NOISE 
CONTROL OF W ASHTNGTON, lNC., a 

17 Washington corporation; and "JANE and JOHN 
DOES, 1-20," 

18 
Defendants. 

l l) 

NO. 11-2-37290-1 SEA 

HDR ENTIDES' ANSWER TO 
PLAINTIFFS' SECOND AMENDED 
COMPLAlNT FOR PERSONAL 
INJURIES AND AFFIRMATIVE 
DEFENSES 

20 

21 

Come now defenda11ts HDR Architecture, Inc., and HDR Constmclurs, Inc., formerly 

22 

23 

24 

25 

26 

known as HDR Design-Build, Inc. (collectively known a8 "HDR Entities"), by and through 

their attorneys, Terence J. Scaulan and Lindsey M. Pflugrath of Skellenger Bender, P.S., and 

answer the Plain1iffs' First Amended Complaint for Personal Injuries as follows: 

1. PARTIES, JURJSDICHON A:\TD VENUE 

J. l The HDR Entities are without knowledge or infom1ation ~mfficicnt to fom1 a 

belief as to the truth of the allegations contained in Paragraph 1.1 and, therefore, deny them. 
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1.2 The HDR Entities are without knowledge or information sufficient to fonn a 

2 belief as to the truth of tl1e allegations contained in Paragraph 1.2 and, therefore, deny them. 

3 1.J The HDR Entities arc without knowledge or information sufficient to fom1 a 

4 belief as to tl1e truth of the allegations contained in Paragraph 1.3 and, therefore, deny them. 

5 1.4 The HDR Entities are without knowledge or infonnation sufficient to fonn a 

6 belief as to the tmth of the allegations contained in Paragraph 1 A and, therefore, deny tbei 11. 

7 1.5 The HDR Entities are without knowledge or infonnation sufficient to form a 

8 belief as to the truth of tbe allegations contained in Paragraph 1.5 and, therefore, deny them. 

9 1.6 The HDR Entities admit that HDR Architecture, Inc., is a foreign corporation 

l 0 authorized to do business in the state of Washington. 

11 I.7 Tile J-JDR Entities arc without knowledge or information sufficient to fonn CJ 

12 he lief as to the truth of the allegations contained in Paragraph 1. 7 and, therefore, deny them. 

13 1.8 The HDR Entities are without knowledge or infonnation sufficient to forro a 

14 belief as to the lrnlh of the allegations contained in Paragraph 1.8 and, therefore, deny them. 

1 s ; (l 
l.7 The HDR Entities admit that HOR Constructors, Inc., fonnerly known as HDR 

J 6 Design/Building, Inc., is a foreign corporation authorized to do business in the state of 

17 Washington. 

18 l. ! 0 The HDR Entities do not believe the allegations contained in Paragraph l .1 O 

19 arc d1rected at them. The h'DR Entities are without knowledge or infonnation sufficient to 

20 form a belief <:u; to the truth of t110sc allegations and, therefore, deny them. 

21 

22 

23 

24 

1.1 l Admit. 

l.12 Admit 

11. FACTS 

2.1 The HDR Entities i11corporate by reference all Lheir answers in the preceding 

25 paragraphs as if fully set forth herein. 

26 
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2.2 TI1e HDR Entities arc without knowledge or info1111ation sufficient to fom1 a 

2 belief as to the truth of the allegationi; contained in Paragraph 2.2 and, therefore, deny them. 

3 2.3 The HDR Entities are without knowledge or information sufficient to form a 

4 belief as to the t111th of the allegations contained in Paragraph 2.3 and, therefore, deny them. 

5 2.4 Upon infom1ation and belief, a product called "Lockdown" was installed in 

6 certain locations during construction at WSP. The HDR Entities are without knowleuge or 

7 info1mation sufficient to fonn a belief as to the truth of any other allegations contained in 

8 Paragraph 2.4 and, therefore, deny them. 

9 2.5 The HDR Entities deny that Mr. Marshal I wns required to walk on the metal 

10 security ceiling to "get to the location of his work." The HDR Entities are without knowledge 

l 1 or infr>lmation sufficient to fonn a belief as to the truth of the other allegations contained in 

12 Paragraph 2.5 and, therefore, deny them. 

13 2.6 The HDR Entities admit that Marshall S. Donnelly fell while performing work 

14 in the course of his employment at WSP. Except as specifically admitted herein, the HDR 

I 5 Entities arc without knowledge or information sufficient to fonn a belief as to the trnth of the 

16 other allegations contained in Paragraph 2.6 and, therefore, denies them. 

17 2.7 The HDR Entities admit that HDR Architecture, Inc. was a party in a joint 

I 8 venture agreement with Turner Construction Company relating to design and construction of 

19 certain buildings at the WSP. The HDR Entities admit that a security ceiling product called 

20 "Lockdown" was installed during construction and that Marshall S. Donnelly was injured. 

21 Except as specifical1y admitted herein, the HDR Entities are without knowledge or 

22 information sufficient to form a belief as to the truth of the other allegations contained in 

23 Paragraph 2.7 and, therefore, deny them. 

24 2.8 Upon information and belief, the HDR Entities admit that an accident occurred 

25 in an area referred to as the IMU South inmate visiting hallway on December 29, 2009. 

26 Except as specifically admitted herein, the HDR Entities are without knowledge or 
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info1matio11 sufficient to f01m a belief as to the truth of the other allegations contained in 

2 Paragraph 2.8 and, therefore, deny them. 

3 2.9 The HDR Entities admit that Celline was a product manufactured by 

4 Environmental Tnteriors, Inc. Upon infonnation and belief, the HDR Entities admit that a 

5 product called "Lockdown" was installed during construction in the area where the accident 

6 occurred. Except as specifically admitterl herein, all other allegations contained in Paragraph 

7 2.9 are denied. 

8 2.10 The HDR Entities are without knowledge or infonnation sufficient to form a 

9 belief as to the "common and accepted" practices at WSP, as well as what is meant by 

10 "entry," and, therefore, deny the allegations contained in Paragraph 2.10. The HDR Entities 

I J specifically deny !bat they knew or should have known that walking upon metal security 

12 ceilings was a common and accepted practice at the Washington State Penitentiary and other 

13 Washington State Department of Corrections facilities. 

14 2.1 l The HDR Entities are without Imowledge or information sufficient to form a 

I 5 beiief as to the truth of the allegations contained in Paragraph 2. i i, including specifically 

16 what is meant by "entry," and, therefore, deny them. The HDR Entities specifically deny that 

17 they knew or should have known that persons would walk upon the metal security ceilings. 

18 The HDR Entities also specifically deny that walking upon the metal security ceilings was 

19 necessary to gain access heating, air conditioning, ventilation, electrical, mechanical, 

20 plumbing, and other systems in the plenum space. 

21 2.12 The HDR 1-'.:ntities are without knowledge or information sufficient to form a 

22 belief as to the truth of the allegations conta]ned in Paragraph 2.12, including specifically 

23 w11at is meant by "entry," and, therefore, deny the same. The HDR Entities specifically deny 

24 that "installation of additional fixtures" and/or "installation of additional systems" are 

25 "reasonably foreseeable purpose~." The HDR Entities specifically deny that they knew or 

26 should have known that persons would walk upon the metal security ceilings. The HDR 
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Entities specifically deny that walking upon the metal security ceilings was necessary fo1 

2 maintenance, repairs, installation of additional fixtures, and installation of additional systems. 

3 HI. FIRST CAUSE OF ACTION: 

4 

5 

6 

7 

8 

9 

10 

l l 

12 

13 

14 

1 :: 
I .J 

16 

17 

1 8 

j 9 

20 

21 

22 

23 

24 

25 

26 

PRODUCTS LIABILITY - STRICT LIABILITY 

3 .1 The HD R Enti Li~ incorporate by reference all their answers in the preceding 

paragraphs as if fully set forth herein. 

3.2 The HDR Entities do not believe the allegations contained in Paragraph 3.2 are 

directed at them. The HDR Entities are without knowledge or infonnation sufficient to fonn 

a belief as to the truth of those allegations and, therefore, deny them. 

3.3 The HDR Entities do not believe the allegations contained in Paragraph 3J are 

directed at them. The HDR Entities are withoul knowledge or information sufficient to form 

a belief as to the trntl1 of those allegations and, therefore, deny them. 

3 .4 The HDR Entities arc without knowledge or infonnatjon sufficient to fonn a 

belief as to the t:rnth of the allegations contained in Paragraph 1.4 and, therefore, deny them. 

3.5 The HDR Entities are without knowledge or information sufficient to form a 

belief as to the truth of the allegations contained in Paragraph 3.5 and, therefore, deny them. 

3.6 Tue HDR Entities are without knowledge or information sufficient to form a 

belief as to lh.: (rLtth of the allegations contained in Paragrapb 3 .6 and, therefore, deny them. 

3.7 The HDR Entities are without knowledge or information sufficient to forn1 a 

belief as to the truth of the allegations contained in Paragraph 3.7 and, therefore, deny them. 

3.8 The HDR Entities arc without knowledge or mfrmnation sufficient to fonn a 

belief as to the tmth of the allegations contained in Paragraph 3 .8 and, therefore, deny them. 

3.9 The HDR Entities are without knowledge or information sufficient to form a 

belief as to the truth of the allegations contained in Paragraph 1.9 and, therefore, deny them. 

3 .10 The HDR Entities are without how ledge or information sufficient to form a 

belief ~s LO the uuth of the allegations contained in Paragraph 3. I 0 and, therefore, deny them. 
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3. I I The HDR Entities are without knowledge or information sufficient to form a 

2 belief as to the truth of the al1egations contained in Paragraph 3. I I and, therefore, deny them. 

3 3 .12 The HDR Entities do not believe the allegations contained in Paragrnph 3. I 2 

4 are directed at them. The HDR Entities are without knowledge or infonnation sufficient to 

5 form a belief as to the truth of those allegations and, therefore, deny them. 

6 3.13 The HDR Entities do not believe the allegations contained in Paragraph 3.13 

7 are directed at them. The HDR Entities are without knowledge or information sufficient to 

8 fonn a belief as to the truth of those allegations and, therefore, deny them. 

9 3 .14 The HDR Entities do not believe the allegations contained in Paragraph 3. l 4 

I 0 are directed at them. The HDR Entities are without knowledge or information sufficient to 

11 form a belief as to the truth of those allegations and, therefore, deny them. 

12 3.15 The HDR Entities do not believe the aJlegations contained in Paragraph 3. J 5 

13 are directed at them. The HDR Entities are without knowledge or infonnation sufficient to 

14 fonn a belief as to the truth of those allegations aud, therefore, deny them. 

15 IV. SECOND CAUSE OF ACTION: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

NEGLTGENT DESIGN AND CONSTRUCTJON 

4.1 The HDR Entities incol)JOrate by reference all their answers in the preceding 

paragraphs as if fully set forth herein. 

4.2 The HDR Entities deny the HllcgRtions contained in Paragraph 4.2. 

Specifically, the IIDR Entities deny that they were negligent in their design or selection of 

malerials at the IMU South Building al the WSP. To the extent that the allegations contained 

in Paragraph 4.2 are directed at other defendants in this lawsuit, and not the HDR .Entities, the 

HDR Entities are without knowledge or information sufficient to form a belief as lo the truth 

of those allegations and, therefore, deny the111. 

4.3 The HDR Entities deny the allegations contained in Paragraph 4.3. 

Specifically, the HDR Entities deny that they were negligent in failing to provide adequate or 

accurate information. warnings, training and/or instrucfions to the State of Washington as to 
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the safe and proper access of mechanical, clectTical and plumbing systems installed in the 

2 plenum spaces above metal security ceilings. To the extent that the allegations contained in 

3 Paragraph 4.3 are directed at other defondants in this lawsuil, and not the RDR Entities, the 

4 HDR Entities are without knowledge or infomrntion sufficient to fonn a belief as to the truth 

5 of those allegations and, therefore, deny them. 

6 4.4 The HDR Entities deny tl;e allegations contained in Paragraph 4.4. 

7 Specifically, the HDR Entities deny that they were negligent in fuili.ng to provide adequate or 

8 accurate infonnation, warnings, training and/or instmctions to the State of Washington with 

9 regard to the load bearing and live load capacity of said metal i;ecmity ceilings. To the extent 

10 that the allegations contained in Paragraph 4.4 arc directed at other defendants in this lawsuit, 

l I and not the HDR Lntities, the J-IDR Entities arc without knowledge or information sufficient 

12 to fom1 a belief as to the truth of those allegations and, therefore, deny them. 

13 4.5 The HDR Entities deny the allegations contained in Paragraph 4 .5. 

14 Specifically, the HDR Entities deny that they were negligent in failing to provide adequate or 

15 accurate information, \varnings, lraining and/or instructions to the Stale of Washington with 

16 regard to wbether individlliils could safely walk on said metal security ceilings. To the extent 

17 that the allegations contained in Parngraph 4.5 are directed at other defendants in this lawsuit, 

18 and not the HDR Entities, the HDR Entities are without knowledge or information sufficient 

l 9 to fonn a belief as to the truth of those allegations and, therefore, deny them. 

20 4.6 The HDR Entities deny the allegations con lamed in Paragraph 4.6. 

21 Specifically, the HDR Entities deny that they were negligent in failing to properly and 

22 reasonably locate and label the access panels instulled with the metal security ceiling system. 

23 To tl1e extent that the allegations contained in Paragraph 4.6 are directed at other defendants 

24 in this lawsuit, and not the HDR Entities, the HDR Entities are without knowledge or 

25 information sufficient to form a belief as to the truth of those allegations and, therefore, deny 

26 them. 
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1 4.7 The HDR Entities deny the allegations contained in Paragraph 4. 7. 

2 Specifically, the HDR Entities deny that they were negligent in spacing, locating and labeling 

3 the access panels that are part of the metal security ceiling system. The HDR Entities also 

4 specifically deny that performance of maintenance, repairs, installat1on of additional fixtures, 

5 aud installation of additional systems necessitated or required the person perfonning the 

6 maintenance, repairs or ins1allation to walk on the metal security cejlings. To the extent that 

7 the allegations contained in Paragrnph 4.7 are directed at other defendants in this lawsuit, and 

8 not the HDR Entjties, the HDR Entities are without knowledge or infonnation sufficient to 

9 form a belief as to the truth of those allegations and, therefore, deny them. 

JO 4.8 The HDR Entities deny the allegations contained in Parngraph 4.8. 

l l Specifically, the HDR Entities deny that they were negligent in spacing, locating and labeling 

1 2 the access panels that are part of the metal security ceiling system, and deny that anything 

J 3 about the way the system was installed would lead a person to reasonably believe he could 

14 safely walk on the metal security system. To the extent that the allegations contained in 

15 Paragraph 4.8 are directed at other defendants in this lawsuit, and not the HDR Entities, the 

16 UDR Entities are without knowledge or information sufficient to fonn a belief as to the trnth 

17 of those allegations and, therefore, deny them. 

18 4.9 The HDR Entities deny the allegations contained in Paragraph 4.9. 

J 9 Specifically, the HDR Entities deny that they were negligent in selecting or designing the 

20 metal security ceiling system, and deny that the system as de;igned provided inadequate 

21 access to systems in the plenum. To the extent that the allegations contained in Paragraph 4 .9 

22 arc directed at other defendants in this lawsuit, and not the HDR Entities, the HDR Entities 

23 are without knowledge or infonnation sufficient to fonn a belief as to the truth of those 

24 allegations and, therefore, deny them. 

25 4.10 The HDR Entities deny the allegations contained in Paragraph 4 .10. 

26 Specifically, the HDR Entities deny that they were negligent in selecting or designing the 
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metal security ceiling system and that the system as designed provided inadequate access for 

2 reasonably foreseeable maintenance and repairs. To the extent that the allegations contained 

3 in Paragraph 4.10 arc directed at other defendants in this lawsuit, and not the HDR Entities, 

4 the HDR Entities are without knowledge or information sufficient to fomi a belief as to the 

5 truth of those allegations and, therefore, deny them. 

6 4.l 1 Tile H DR Entities deny the allegations contained in Paragraph 4.11. To the 

7 extent that the allegations contained in Paragraph 4.11 are directed at other defendants in this 

8 lawsuit, and not the HDR Entities, the HDR Entities are without knowledge or information 

9 sufficient to form a belief as to the truth of those allegalions and, therefore, deny them. 

10 4. 12 The HDR Entities deny the allegations contained in Paragraph 4.12. To !he 

11 exten1 that the allegations contained in Paragraph 4.12 are directed at other defendants in this 

12 lawsuit, and not the HDR Entities, the HDR Entities are without knowledge or infonnation 

I 3 sufficient to fonn a belief as to the truth of those allegations and, therefo1e, deny them. 

14 4. l 3 The HDR Entities deny the allegations contuincd in 1'aragrapl1 4 .13. To the 

15 exicnt that the allegations contained in Paragraph 4. J 3 are directed at other defendants in this 

16 lawsuit, and not the HDR Entities, the HDR Entities arc without knowledge or information 

1 7 sufficient to form a belief as to the trnth of those allegations and, therefore, deny them. 

18 4.14 Tbe HDR Entities deny the allegations contained jn Paragraph 4.14. To the 

l 9 extent that the allegations contained i11 Paragraph 4.14 arc directed a1 other defendants in this 

20 lawsuil, and not t.l-ie HDR Entities, the HDR Entities are without knowledge or information 

21 sufficient to form a belief as to the truth of those allegations and, therefore, deny them. 

22 4.15 The HDR Entities deny the allegations contained in Paragraph 4.15. To the 

23 extent that the allegations contained in Paragraph 4 .1 5 are directed at other defendants in this 

24 lawsuit and not the HDR Entities, the HDR Entities arc without knowledge or infonnation 

25 sufficient to form a belief as to the truth of those allegations and, therefore, deny t!it.:m. 

26 
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4.16 The HDR Entities deny the allegations contained in Paragraph 4. J 6. 

2 Specifically, the HDR Entities had no involvement in labeling the access panels with the 

3 labels that read '~AEP Act;c::ss." To the extent that the allegations contained in Paragraph 4.16 

4 are directed at other defendants in this lawsuit and not the HDR Entities, the HDR Entities are 

5 without .knowledge or information sufficient to fonn a belief as to the truth of those 

6 allegations and, tl1erefore, deny them. 

7 4. I 7 The HDR Entities deny the allegations contained in Paragraph 4.17. To the 

8 extent that the allegations contained in Paragraph 4. l 7 are directed at other defendants in this 

9 lawsuit and not the HDR Entities, the IIDR Entities are without knowledge or infmmation 

10 sufficient to form a belief as to the truth of those allegations and, therefore, deny them. 

I J 4.18 The HDR Entities deny the allegations contained in Paragraph 4. IR. To the 

12 extent that the allegations contained in Paragraph 4. 18 are directed at other defendants in this 

13 lawsuit and not the HDR Entities, the HDR Entities are without lo1owlcdge or info1111ation 

14 sufficient to form a belief as to the truth of lhose allegations and, therefore, deny them. 

15 4.19 The HDR Entities deny the allegations contained in Paragraph 4.i9. To the 

16 extent that the allt:gations contained in Paragraph 4.19 are directed at other defendants in this 

17 lawsuit and not the HDR Entities, the HDR Entities are without knowledge or information 

18 sufficient to form a belief as to the truth of those allegations and, therefore, deny them. 

19 

20 

21 

22 

23 

24 

25 

4.20 The HDR Entities deny the allegations contained in Paragraph 4.16. 

Snecificallv, the HOR Entities had no duty or .involvement in the jnstallation, consimctio11 or 
, J 

inspection of the ceiling in the referenced location. To the extent that the allegations 

contained in Paragraph 4.16 are directed a( other defrmfants in this lawsuit and not the HDR 

Entities, the HDR Entities are without Jo1owlcdge or information sufficient to form a belief as 

to the tmth of those allegations and, therefore, deny them. 

4.21 The HDR Entities deny the allegations contained in Paragraph 4.21. 

26 Specifically, the HDR Entities deny that they were negligent, that they are liable to the 
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plaintiffs or that they caused the plaintiffs' injuries and/or damages. To the ex.tent that the 

2 allegations contained in Paragraph 4.21 are directed at other defendants in this lawsuit, and 

3 not the H.DR Entities, the HDR Entities arc without knowledge or information sufficient to 

4 form a belief as to the trnth of those allegations and, therefore, deny them. 

5 4.22 The HDR Entities deny the allegations contained in Paragraph 4.22. 

6 Specifically, the HDR Rntities deny that they are liable to the plaintiffs. To the exte11i lhat the 

7 allegations co11tained in Paragraph 4.22 are directed at other defendants in this lawsuit, and 

8 not the HDR Entities, the HDR Entities are without knowledge or infonnation sufficient to 

9 forn1 a belief as to the trnih of those allegations and, therefore, deny them. 

10 4.23 The HDR Entities deny the allegations contained in Paragraph 4.23. 

l J Specifically, the HDR Enlities deny that they are liable to the plaintiffs. To the extent that the 

12 allegations contained in Paragraph 4.23 are directed at other defendants in this lawsuit, and 

13 not the H DR Entities, the HDR Entities are without knowledge or infonnatio11 sufficient to 

14 form a belief a~ to the tnith of those allegations and, therefore, deny them. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

V. THIRD CAUSE OF ACTION: 
BREACH OF WARRANT\' 

5.1 The HDR Entities incorporate by reference all their answers in the preceding 

paragraphs as if fully set forth hL:rein. 

5.2 The HDR Entities do not believe the allegations containerl in Pa-ragraph 5.2 arc 

directed at them The HDR Entities are without knowledge or infonnation sufficient to fom1 

a belief as to the truth of those allegations contained in Paragraph 5.2 and, therefore, deny 

them. 

5 .3 The HDR Entities do not believe the allegations contained in Paragraph 5.3 are 

directed at them. The HDR Entities arc without knowledge or infonnation sufficient to form 

a belief as to the truth of those allegations contained in Paragraph 5 .3 and, therefore, deny 

them. 
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VI. DAMAGES 

2 6. I The HDR Entities incorporate by reference all their answers in the preceding 

3 paragraphs as if fully set f011h herein. 

4 6.2 The HDR Entities deny that lhey caused any injuries or damages to the 

5 Plain Li ffa. The HDR Entities are without knowledge or inforniation sufficient to fonn a belief 

6 as to !he lruth of the other allegations contained in Paragraph 6.2 and, therefore, deny them. 

7 6.3 The HDR Entities deny that they caused any injuries or damages to the 

8 Plaintiffs. The HDR Entities are without knowledge or infonnation sufficient to fom1 a belief 

9 as to the truth of the other allegations contained in Paragraph 6.3 and, therefore, deny them. 

10 6.4 The HDR Entities deny that they caused any injuries or damages to the 

11 Plaintiffa. The HDR Entities are without knowledge or information sufficient to fonn a belief 

12 as to the tmth of the other allegations contained in Paragraph 6.4 and, therefore, deny them. 

l 3 6.5 The HDR Entities deny that they caused a.11y injuries or damages to the 

14 Plain(iffa or that they owe Plaintiffs' attorney fees 

!5 6.6 The HDR Entities deny that ihey caused any injuries or damages to the 

16 Plaintiffs or that they owe Plaintiffs' damages or prejudgment interest on those damages. 

17 6.7 The HDR Entities deny that they caused any injuries or damages to the 

I 8 Plaintiffs or that they owe Plaintiffs' costs and/or disbursements. 

l 9 VII. LIMITED WAIVER OF THE PHYSICJAN-PATTENT PRIVILEGE 

20 No response is required by the HDR Entities to tliis paragraph. 

21 AND BY WAY OF FURTHER ANSWER, DEFENDANT HDR MAKES THE 

22 FOLLOWJNG 

23 VIII. AFFIRMATIVE DEFENSES 

24 8.1 Plaintiffs' complaint fails to state a clajm against the HDR Entilies upon which 

25 relief may be granted. 

26 
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8.2 Any and all damages sustained by the Plaintiff,<;, which are not herein admitted 

2 but are specifically denied, were and are the proximate result of an unavoidable accident due 

3 to unforeseen circumslam:es over whicb the HDR Entities had no control and for which no 

4 claims lay against the HDR Entities. 

5 8.3 That al all times herein mentioned, any and all damages sustained by the 

6 I'laintiffs, which are not herein admitted but are expressly denied, were and are the proximate 

7 result of tlie acts, omissions and/or negligence of third persons, wbich acts omissions and/or 

8 negligence were not reasonably foreseeable by the HDR Entities, and which intervening acts, 

9 omissions and/or negligence bar any and all recovery against the HOR Entities. 

10 8.4 That at all times herein mentioned, any and all damages sustained by the 

11 Plaintiffs, which arc not herein admitted but are expressly denied, shall be apportioned 

12 between all responsible persons or entities, whether party defendants or not. 

13 8.5 That the individual Plaintiffs may have failed to minimize and mitigate their 

J 4 injuries and c.l.c.nnagcs, and the claims of those plainti ns 81'€ thereby barred. 

15 8.6 Thai such injuries and damage as individual Plaintiffs may have sustained were 

l 6 proximately caused and contributed to by the individual Plai11tlffs own negligence. 

17 8.7 That the Plaintiffs may have voluntarily and knowingly assumed the risk of 

18 sustaining the injuries and damages of which the Plaintiffs complain. 

19 Th<.: HD1~ Entities reserve the rigbi to add additional affim1ativc defenses and/or party 

20 defendants as discovery may warrant. 

21 IX. RELIEF REQUESTED 

22 \llHEREFORE, the HDR Entities request the following relief: 

23 9.1.1 Thatjudgmenf be entered in favor of the HDR Entities against Plaintiffs, and 

24 that PiaintiiTs take nothing. 

25 

26 
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9.1.2 That the Com1 award such other and further relief as is just and equitable. 

2 DATED this 4th day of June, 2013. 

3 

4 

5 

6 

7 

8 

9 

JO 

1 ] 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

s/Lindsey M. Ptlugrath 
Terence). Scanlan, WSBA No. 19498 
Lindsey M. Pflugrath, WSBA No. 36964 
SKELLENGER BENDER, P.S. 
1301 - 5th Avenue, #3401 
Seattle, WA 98101-2605 
Telephone: 206-623-6501 
Fax: 206-447-1973 
E-mail: tscanlan@skclleni!erbender.com 
E-mail: lpflugrath@skellengerbender.com 
Attorneys for HDR Architecture, 1nc., and HDR 
Constructors, Inc. 
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2 

3 

4 

5 

THE HONORABLE JOAN DuI3UQUE 

6 SUPERIOR COURT OF WASHINGTON FOR THE COUNTY OF KING 

7 

8 

9 

10 

1 l 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JENNIFER B. DONNELLY, as Guardian for 
MARSHALL S. DONNELLY; .TENNIFE}{ B. 
DONNELLY; and KEITH KESSLER, as 
Guardian ad Litem for LINLEY GRACE 
DONNELLY, a minor child, 

Plaintiffs, 

vs. 

ENVIRONMENTAL lNTERIORS, INC., a 
foreign corporation; HDR P.~R.CHITECTURE, 
fNC., a foreign corporation; HDR 
CONSTRUCTORS, INC., formerly known as 
IIDR DESIGN-BUILD, INC., a foreign 
corporation; TURNER CONSTRUCTION 
COMP ANY, a foreign corporation; NOISE 
CONTROL OF WASHINGTON, INC., a 
Washington corporation; "JANE and JOHN 
DOES, 1-20", 

Defendants. I 
~----_____) 

NO. 11-2-37290-1 SEA 

DEFENDANT TURNER 
CONSTRUCTION COMPANY'S 
ANSWER TO SECOND 
AMENDED COMPLAil\1T FOR 
PERSONAL INnmrns 

COMES NOW defendant Turner Construction Compm1y and answers the pl<1intiffs' 

Second Amended Complaint for Personal h~iuries herein as follows: 

II 

II 

II 

ANSWER TO SECOND AMENDED COMPLAlNT - 1 

065295 .099294#40 J 050.doc 

REED MCCLURE 
All 01\Nf.Y5 AT L/,,\.V 

FINANClN. O:NTf.R 
1215 H)URn!AYmu~ SUITE l70U 
SEATILE. WASHINGTON 961(1 ·1007 
(tOo) ln"l'lll\l; FM J7.!:r1J 2/J-Olli 
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I. PARTIES, JURISDICTION AND VENUE 

2 1.1. Answering paragraph 1. 1, this defendant lacks knowledge or information 

3 sufficient to form a belief as to the truth of the allegations contained therein, and therefore 

4 denies the same. 

5 I .2. Answering paragraph 1.2, this defendant lacks knowledge or information 

6 sufficient to form a belief as to the truth of the allegations contained therein, and therefore 

7 denies the same. 

g 1.3. Answe1fag paragraph 1.3, this defendant lacks knowledge or infornrntion 

9 sufficient to form a belief as to the truth of the allegations contained therein, and therefore 

10 denies the same. 

1 J 1.4. Answering paragrnph 1 ,4, this defendant lacks knowledge or information 

12 sufficient to form a belief as to the trnth of the alkgations contained therein, and therefore 

13 denies the same. 

14 1.5. Answering paragraph 1.5, this defendant admits that defendant Environmental 

15 Interiors, Inc. is a foreign corporation, but lacks knowledge or information sufficient to fonn 

J 6 a belief as to the truth of the remaining allegations contained therein, and therefore denies the 

17 same. 

18 

19 

1.6. Admitted. 

1.7. Admitted. 

20 1.8. Answering paragraph 1.8, this defendant lacks knowledge or inf01mation 

21 sufficient to fonn a belief as to the tn1th of the allegations contained therein, and therefore 

22 denies the same. 

23 1.9. Admitted. 

24 

25 
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1 1.10. Answering paragraph 1.10, this defendant lacks knowledge or information 

2 sufficient to form a belief as to the trnth of the allegations contained therein, and therefore 

3 denies the sume. 

4 1.11. Admitted. 

5 l.12. Admitted. 

II. FACTS 6 

7 2.1 Paragraph 2.1 simply re-alleges previously stated allegations, and all such 

8 allegations are answered as previously set forth herein. 

9 2.2 Answering paragraph 2.2, it is admitted that in December 2009, Marshall 

10 Donnelly was working at the Washington State Penitentiary at Walla Walla, Was11ington, but 

11 this defendant lacks knowledge or info1mation sufficient to fonn a belief as to the truth 

12 regarding Mr. Dollilelly's employment status, and therefore denies such allegatioJ1S. 

13 2.3 Answering paragraph 2.3, it is admitted that at the time alleged, Marshall 

14 Donnelly was working at the Washinglon Stale Penitentiary in the location alleged, but this 

15 defendant lacks knowledge or infonnation sufficient to form a belief as to the trnth of the 

16 remaining allegations contained therein, and therefore denies the same. 

17 2.4 Answering paragraph 2.4, on information and belief it is admitted that a metal 

I 8 security ceiling sold by Environmental Interiors, Inc., and known as "Lockdown" was 

19 installeJ in the alleged location, but this defendant lacks knowledge or information sufficient 

20 to form a belief as to the truth of tbe remaining allegations contained therein, and therefore 

21 denies the same. 

22 2.5 Answering paragraph 2.5, it is admitted that at the time and place alleged, 

23 Marshall Donnelly did enter the plenum space above the security ceiling through an access 

24 panel labeled as alleged. Defendant Turner denies Plaintiff was required to walk on the 

25 
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security ceiling. This defendant lacks knowledge or information sufficient to form a belief as 

2 to the truth of t1ie remaining allegations contained therein, and therefore denies the same. 

3 2.6 Answering paragraph 2.6, it is admitted that at the place alleged, Marshall 

4 Donnelly fell through 1he security ceiling to the floor below, but the remaining allegations of 

5 this paragraph are denied. 

6 2.7 Answering paragraph 2.7, it is admitted that HDR Design Build, Inc. and 

7 Turner Construction Company fonned a joint venture to contract with the Department of 

8 Correcliun.s fur lhe design and construction of the North Close Security Compou11d at the 

9 Washington State Penitentiary, which project included the location of Marshall Donnelly's 

l 0 accident, and that defendant Noise Control of Washington, h1c. was a subcontractor to the 

11 joint venture which installed a Lockdown security ceiling ~ystem manufactured by defendant 

12 Environmental Interiors, Inc. at the location of the accident, and it is further admitted that the 

13 subject contracts speak for themselves regarding the details of said project. Except as 

l 4 specifically admitted herein, this defendant is without knowledge or information sufficient to 

l 5 form a belief as to the truth of the remaining allegations contained therein, and therefore 

1 G denies the same. 

17 2.8 Answering paragraph 2.8, upon information and belief, this defendru1i admits 

18 that the North Close Security Compound project was a design-build project, that the project 

19 was substantially completed at the time alleged, and that an accident occuJTed in an area 

20 referred to as the IMU South inmate visiting hallway on December 29, 2009. Except as 

21 specifically admitted heTein, this defendant is without knowledge or infonnation sufficient to 

22 form a belief as to the truth of the remaining allegations contained therein, and therefore 

23 denies the same. 

24 2.9 Answering paragraph 2.9, it is admitted that the Ccllinc security ceiling 

25 product was at the relevant times sold by defendant Environmental interiors, and it is further 
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admitted that at one time during the project the subject room was designated to have a 

2 Celline ceiling, but the remaining allegations of this paragraph are denied. 

2.10 Answering paragraph 2.10, this defendant lacks knowledge or information 

4 sufficient to form a belief as to the truth of the allegations contained therein, and therefore 

5 denies the same. 

6 

7 

2.11 Denied. 

2.12 Denied. 

8 III. FIRST CAUSE OF ACTION: PRODUCTS LIABILITY - STRICT LIABILITY 

9 3.1 Paragraph 3.1 simply re-alleges previously stated allegations, and all such 

10 allegations arc answered as previously set forth herein. 

11 3.2 Answering paragraph 3.2, on information and belief it is admitted that a metal· 

12 security ceiling sold by Environmental Interiors, Inc., and known as "Lockdown" was 

13 installed by defendant Noise Control of Washington, Inc-. in the alleged location, but this 

14 defendant lacks knowledge or information sufficient to form a belief as to the truth of the 

15 remaining allegations contained therein, and therefore denies the same. 

16 3.3 The allegations of paragraph 3.3 are not directed lo defendant Turner, and 

l 7 therefore are neither admitted nor denied. 

18 

19 

20 

21 

22 

23 

24 

25 

3.4 Denied. 

3.5 Denied. 

3.6 Denied 

3.7 Denied. 

3.8 Denied. 

3.9 Denied. 

3.10 Denied. 

3 .11 Denied. 
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3.12 The allegations of paragraph 3. 12 are not directed to defendant Turner, and 

2 therefore are neither admitted nor denied. 

3 3 .13 The allegations of paragraph 3 .13 are not Jirecte<l lo defondant Turner, and 

4 therefore are neither admitted nor denied. 

5 3 .14 The allegations of paragraph 3 .14 are not directed to defendant Tmner, and 

6 therefore are neither admitted nor denied. 

7 3.15 The allegations of paragraph 3.15 arc not ilirected to defendant Turner, and 

8 therefore are ne1ther admitted nor denied. 

9 

10 4.1 

IV, SECOND CAUSE OF ACTION: NEGLIGENCE 

Paragraph 4.1 simply re-alleges previously stated allegations, and all such 

I 1 allegations arc answered as prcviomly set forth herein. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4.2 Denied 

4.3 Denied. 

4.4 Denied. 

4.5 Denied. 

4.6 Denied. 

4.7 Denied. 

4.8 Denied. 

4.9 Denied. 

4.10 Denied. 

4.11 Denied. 

4.12 Denied. 

4.13 Denied. 

4.14 Denied. 

4.15 Denied. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

4.16 Denied. 

4.17 Denied. 

4.18 Denied. 

4.19 Denied. 

4.20 Denied. 

4.21 Denied. 

4.22 Denied. 

4.23 Denied. 

V. THIRD CAUSE OF ACTION: BREACH OF WARRANTY 

5.1 Paragraph 5. 1 simply re-alleges previously stated allegations, aud all such 

11 allegations are answered as previously set forth herein. 

5.2 Denied. 

5.3 Denied. 

VI. DAMAGES 

12 

13 

14 

15 6.1 Paragraph 6.1 simply re-alleges previously stated allegations, and all such 

16 allegations are answered us previously set forth herein. 

17 6.2 Denied. 

18 6.3 Denied. 

1 9 6.4 Denied. 

20 6.5 Denied. 

21 6.6 Denied. 

22 6. 7 Denied. 

23 vn. LIMITED WAIVER OF mE PHYSICIAN-PATIENT PRIVILEGE 

24 

25 

No response is required by defendant Turner to this paragraph. 
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AFFffiMA TIVE DEFENSES 

2 FIRST AFFIRMATIVE DEFENSE: Plaintiff's injuries and damages were 

3 proximately caused by the failure of Marshall Donnelly to exercise reasonable care for his 

4 own safety. 

5 SECOND AFFIRMATIVE DEFENSE: Marshall Donnelly assumed the risk of 

6 injury by his actions al the ii me and place of the alleged accident. 

7 THIRD AFFIRMA TJVE DEFENSE: Defendant Turner complied with the 

8 requirements of the project owner in the construction of the subject ceiling. 

9 FOURTH AFFIRMATIVE DEFENSE: In the event of improper construction of the 

10 subject ceiling, which allegation is specifically denied, such condition would be due to the 

11 fault of Noise Control of Washington Inc., and fault must be apportioned pursuant to RCW 

12 4.22.070 

13 FIFTH AFFIRMATIVE DEFENSE: The ceHing system in place at the location of 

14 the subject accident was properly selected and appropriate for its intended use. 

15 Defendant Turner Construction Company reserves the right to amend this answer to 

16 add additio&J affirmative defenses as may be warranted by disMvery in this action. 

l 7 WHEREf'ORE, DEFENDANT Turner Construction Company demands judgment: 

18 

19 

20 

21 

22 

23 

24 

25 

1. Dismissing plaintiff's complaint second amended complaint with 

prejudice; and 

2. For costs. 

DA TED this 141h day of May, 2013. 

RF£D 1cC:}-L_q-
By ~~~~~~~ 

Joh1 W. ankin, Jr., WSBA No. 6357 
Dan ~11 M. Evans, WSBA No. 39925 
Atta ys for Def. Turner Construction Co. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

]9 

20 

21 

22 

23 

24 

25 

CERTIFICATE OF SERVICE 

I hereby certify that on May 14, 2013, copies of the following documents: 

l. DEFENDANT TURNER CONSTRUCTION COMPANY'S ANSWER TO PLAINTIFPS' SECOND 

AMENDED COMPLAINT; AND THIS 

2. CERTIFICATE OF SERVICE 

were served on counsel at the following addresses and by the meihod(s) indicated below: 

Todd W. Gardner 
Peter E. Meyers 
Swanson Gordner, P.L.L.C., Attorneys at Law 
4512 Talbot Road South 
Renton, WA 98055 
A ttys for Pltjs 

Terence J. Scimlan 
Skellenger Bender, PS 
1301 Fifth A venue, #340 I 
Seattle, WA 98101-2605 
A ttys for HDR Architecture 

Patrick N. Rothwell 
Davis Rothwell Earle & Xochihua PC 
701 Sth Ave Ste 5500 
Seattle, WA 98104-7096 
Attys for Environmental Int. 

ThomHs R. Merrick 
Rossi F. Maddalena 
Merrick, Hofstedt & Lindsey, P.S. 
3101 Western Avenue, Suite 200 
Seattle, WA 98121 
A ttys for Noise Control of WA 

II 

II 

If 
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7 

8 

9 

JO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I declare UD<ler penalty of perjury under the laws of the state of Washington that the 

foregoing is true and correct. 

Dated this 14111 day of May, 2013, at Seattle, Washington. 
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16 
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18 
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22 

23 

24 
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The Honorable Marianc C. Spe<:i.npan 

Received 

MAY 2 2 2013 

Law Office of 
Swanson & Oardner 

SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY 

JENNIFER B. DONNELLY, as Guardian tor ) 
MARSHALL S. DONNELLY; JENNIFER B. ) 
DONNELLY; and KEITH KESSLER, as ) 
Guardian ad Litem for LINLEY GRACE ) 
DONNELLY, a minor child, ) 

Plaintiffs, 

v. 

ENVIRONMENTAL rNTERIORS, INC., a 
foreign corporation; HDR ARCHITECTURE, 
INC., u foreign corporation; HDR 
CONSTRUCTORS, INC., fonncrly known as 
HDR DESIGN~BUILD, INC., a foreign 
corporation, TURNER CONSTRUCTION 
COMPANY, a foreign corporation, NOISE 
CONTROL OF WASHINGTON, INC., a 
Wasillngton corporation; "JANE and JOHN 
DOES, 1-20", 

Defern!an ts. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~~-) 

NO. 11-2-37290-lSEA 

DEFE1\TDANT NOISE CONTROL OF 
WASH1NGTON'S ANSWER TO 
PLAINTIFFS' SECOND AMENDED 
COMPLAINT FOR PERSONAL 
IN.TURIES 

COMES NOW Defendant Noise Control of Washington, Inc. ("Noise Control"), by and 

through the undersigned counsel of record, and as answer to Plaintiffs' Second Amended 

Complaint for Personal Injuries ("Complaint"), answers, avers and alleges as follows: 

I. PARTIES, JURJSDTCTION AND VENUE 

l. J Noise Control admits the allegations in paragraph 1. 1 of the Complaint. 

l .2 Noise Control admits the allegations in pmagrapb l .2of the Complaint based upon 

infonnation and belief. 
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. . 

1.3 Answering paragraph 1.3 of the Complaint, Noise Controls admits the date of 

2 birth of Linley Grace Do1melly and residence. 

3 l.4-1.10 A.nswering paragraphs 1.4 - 1.10 of the Complaint. Noise Control lacks 

4 information or knowledge sufficient to fonn a belief as to the tmth or falsity of the allegations 

5 contained in paragraphs l .4 - 1.10 of the Complaint and therefore denies the same. 

6 
1.11 - l .12 Noise Control denies the allegations contained in paragraph 1. l 1 m1d 1.12 

7 of the Complaint. 

8 II. FACTS 

9 2.1 Noise Control re-asserts and incorporates by reference all prior responses as if 

] 0 fully set forth herein. 

11 2.2 Noise Control admits Mr. Donnelly wru working as an electrician at the 

J 2 Washington State Penitentiary in Walla Walla at the time of his fall. 

13 2.3 Noise Control lacks sufficient information to admit or deny the allegations in 

14 paragraph 2.3 of the Complaint and therefore denies the same. 

15 2.4 Noise Control denies it designed, manufactured, marketed, sold andJor distributed 

16 the "Lockduwn'' product as alleged. The remaining allegations are directed to another party and 

17 no further response is required from Noise Control. 

18 

19 

2.5 

2.6 

Noise Control denies the allegations contained in paragraph 2.5 of the Complaint. 

Noise Control admits Mr. Donnelly fell and was injured. Except as expressly 

20 admitted, the remaining allegations in paragraph 2.6 of the Complaint are denied for lack of 

21 information or belief. 

22 

23 

2.7 

2.8 

Noise Control denies the allegations contained in paragraph 2.7 of the Complaint. 

Noise Control admits it worked on the North Close Security Compound project. 

24 Noise Control lacks sufficient infonnation or belief to answer the remaining allegations to 

25 paragraph 2.8 of the Complaint and therefore denies the same. 

26 
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2.9 Noise Control admits that Celline was sold by defendant Environmental Interiors. 

2 Noise Control further admits that HDR/Tumer in concunence with the owner, Department of 

3 Corrections, State of Washington, changed the specifications of the security ceiling material 

4 from Ce1line to Lockdown during the construction process and prior to Noise Control installing 

5 the Lockdown product u1 the area where Mr. Donnelly fell. Except as expressly admitted herein, 

6 the remaining allegations of Paragraph 2.9 are denied. 

7 2.10 - 2.12 Noise Control denies the allegations in paragraphs 2.10, 2.11 and 2. 12 of 

8 lhe Complaint. 

9 III. FIRST CAUSE OF ACTION: PRODUCTS LIABILITY - STRICT LlABILITY 

10 3.l Noise Control re-asserts and incorporates by reference ail preceding prior 

J J responses as if fully set forth herein. 

12 3.2 Noise Control denies it designed, manufactured, marketed, sold and/or distributed 

13 the Lockdown ceiling. Further Noise Control perfonned only minor assembly associated with 

14 installation which was done compliant with industry standards and ma11ufactllrer' s specifications 

15 for the Lockdown product. The remaining allegations are directed to another defendant and no 

16 further response is required. Unless admitted herein the remaining allegations against Noise 

1 7 Control are denied. 

18 3.3 The allegations in paragraph 3.3 of the Complaint contain legal conclusions and 

19 questions of law to which no response is required. To the extent a responses is required, Noise 

20 Control denies it was a "seller" and/or "manufacturer" as defied under RCW 7.72.010 or any 

21 other aspect of Washington law. The remaining allegations are directed to another defendant and 

22 no further response is required. Unless admitted herein the remaining allegations against Noise 

23 Control are denied. 

24 3.4 -- 3.15 Noise Control denies the allegations m paragraphs 3.4-3.1 of the 

25 Complaint. 

26 
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IV. SECOND CAUSE OF ACTION: NEGLIGENCE 

2 4.1 Noise Control re-asserts and incorporates by reference all preceding prior 

3 responses as if fully set forth herein. 

4 4.2-4.21 Noise Control denies the allegations directed to it in paragraphs 4.2-4.21 

5 of the Complaint. 

6 4.22 -- 4.23 The allegations in paragraphs 4.22-4.23 of the Complaint are directed to 

7 other co-defendants and no response is required from Noise Control. 

8 V. TIDRDCAUSEOFACTION: BREACHOFWARRANTV 

9 5.1 Noise Control re-asserts and incorporates by reference all preceding pnor 

1 O responses as if fully set forth herein. 

] 1 5.2-5.3 Noise Control denies the allegations set forth in paragraphs 5.2-5.3 of the 

12 Complaint. 

13 VI. DAMAGES 

14 6.1 Noise Control re-asserts and incorporates by reference all pret.:eding prior 

15 responses as if fully set forth herein. 

16 62- 6.7 Noise Control denies the allegations set forth in paragraphs 6.2-6.7 of the 

1 7 Complaint. 

18 Vll. WAIVER OF PHYSICIAN-PATIENT PRIVILEGE 

19 7.1 Noise Control acknowledges plaintiffs' waiver of the physician-patient privilege. 

20 VIIl. RELIEF SOUGHT 

21 Noise Control denies paragraphs 8.1-8.7, including all subparts. 

22 IX. AFFIRMATIVE DEFENSES 

23 By way of further answer and as affinnative defenses to the allegations made m 

24 Plaintiff's Second Amended Complaint, Noise Control asse1ts as follows: 

25 A. Noise Control is entitled to allocation of fault pursuant to RCW 4.22.070 to ail 

26 pmiies and nonparties, including to plaintiffs and co-defendants. 
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B. Plaintiffs claims are barred or reduced proportionate to his own course of conduct, 

2 failure to exercise reasonable care for his own safety and/or fault in causing his own injuries. 

3 

4 baned. 

5 

6 

7 

C. 

D. 

E. 

F. 

To the extend Plaintiffs have failed to mitigate their damages, their claims are 

Plaintiffs' claims, in part, fail to state a claim upon which relief can be granted. 

Plaintiff Marshal DoIJJlelly assumed the risk of injury by his conduct and actions. 

Noise Control complied with manufacturer's installation, and further instruction 

8 from co-defendants Turner Construction, HDR Architecture and Environmental Interiors as to 

9 choice of product, placement and installation. 

10 G. Plaintiffs' injuries were caused in whole or part by entities not under the control 

11 of Noise Control including that of the Department of Corrections, State of Washington, and that 

12 plaintiffs' recovery, if any, be reduced or baned proportionally. 

13 H. Plaintiffs' claims are barred in whole or in part because the Washington Product 

14 Liability Act does not apply as to Noise Control in this matter. 

15 I. Plaintiffs' claims are barred in whole or in part because RCW Title 62A does not 

16 apply to defendant Noise Control in this matter. 

17 Noise Control reserves its rights to amend, add andJor modify its answer and af:fomative 

18 defenses as is warranted by discovery in tills matter. 

19 X. PRAYER FOR RELIEF 

20 WHEREFORE, having fully answered Plaintiffs' Second Amended Complaint, and 

21 havjng set forth its affirmative defenses, Defendant Noise Control of Washington, Inc. prays: 

22 I. That Plaintiffs take nothing herein and that Plaintiff"' Second Amended 

23 Complaint be dismissed with prejudice; 

24 2. That the trier of fact apportion fault as to all named parties pursuant to RCW 

25 4.22.070. 

26 
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5 

6 

7 

8 

9 

10 

11 

12 

13 
r 

14 

15 

16 

17 

) 8 

19 

20 

21 

22 

23 

24 

25 

26 

3. 11iat Noise Control be awarded costs, disbursements and attorneys' fees incurred 

herein. / . s; 
DATED this 2L day ofMayi 2013. 

CERTIFICATE OF SERVICE 
I certify under penalty of perjury under the laws of the 

St.ate of Washington that on this day T caused lo be 
delivered via email nod United Sllltes mail, finil-c]a,s 

postage prepaid a copy of tl!is document to all counsel 

of record. 

///;}Jllf~ J/ruuttJ 
Dated: Madi. 2013 at .Seattle, Washington. 

MERRICK, HOFSTEDT & LINDSEY, P.S. 

//'</ 

B .4 I- _,._./'--y / , 
Thomas R. Merrick, WSBA #10945 
David S. Cottnair, WSBA #28206 

Attorneys for Defendant Noise Control of 
Washington, Inc. 
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~QLED" ~I . - " 
KING COUNTY, WA:SHINGTC~ 

JAN 14 ZOM 

SUPERIOR COURT a.ERK 
BY PHIWP HENN~ 

IN THE SUPERIOR COURT OF THE STATE OFWASHINGTON 
IN AND FOR THE COUNTY OF KING 

JENNIFER B. DONNELLY, as Guardian for 
MARSHALL S. DONNELLY; JENNIFERB. 
DONNELLY; and KEITH KESSLER, as 
Guardian ad Litem for LINLEY GRACE 
DONNELLY, a minor chUd, 

Plaintiffs, 

v_ 

ENVIRONMENTAL INTERIORS, INC., a 
foreign corporation; HOR AR.C:FilTECTURE1 

INC., a foreign corporation; TI.1RNER 
CONSTRUCTION COMPM'Y, a foreign 
corporation; NOISE CONTROL OF 
WASHINGTON, INC., a Washington 
corporation; "JANE and JOHN DOES, 1-20", 

Defendants. 

NO. 11-2-37290-1 SEA 

_:!!«< lf1 IS'ED:' 

ORDER GRANTING IN PART 
AND DENYlNG PART 
DEFENDANT 
ENVIRONMENTAL 
INTERIORS, IN'C.'S CR 56 
MOTION FOR SUMMARY 
JUDGMENT, OR, IN Tiffi 
ALTERNATIVE, PARTT..AL 
SUMMARY JUDGMENT 

CLeRK'S AC'llO'N REQlHRED 

19 This rnatter came before the Court on Jaomny 24, 2014 on Defendant Environmental 

20 Interiors' Motion for Summary Judgment. The Court has heard oral argument of plaintiffs' 

21 and defense counsel. The Court has considered the pleadings filed in this action and the 

22 foJiowing: 

23 I. Environmental Interiors' Motion for Summary and Declaration of Patrick N. 

24 Rothwell, with deposition excerpts and exhibits; 

25 2. Plaintiffs' Response Opposing Environmental Interiors' Motion for Summary, 

26 Declaration of Todd Gardner, and Exhibits 1-15; 

PROPOSED ORDER GRANTING JN PART ENVIRONMENT AL 
Jl'ITERlORS' MOTION FOR SUMMARY JUDGMENT- I 
K:\71 -onesescon\Oonnelly\Pld\MSJ Omer 1.21.14-doe 

DA VIS ROTHWELL 
EARLE & XOCBlHUA P.C. 

COLUMBIA CENTP.11. 
70 I FIFTH AVENUI!', SUCTE 5500 

8r:ATTL1!, WA 98104-7047 
(l06} (j22-22'5 
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1 3. Environmental Interiors' Reply o.n Motion for Summary Judgment, as well as 

2 Environmental Interiors' Motion to Strike Richard Gleason's Opinions Regarding 

3 Environmental Interior's Failure to Warn; 

4 Based on argument and submissions, the Court GRANTS Environmental Interiors' 

5 Motion for Summary Judgment in part. and DENIES in pert, as follows: 

6 1. Plaintiffs' second ca.use of action for negligence is dismissed as against 

7 Environmental Interiors. 

8 2. Plaintiffs' third cause of action for breach of warranty is dismissed as against 

9 Environmental Interiors. 

10 3. Under plaintiffs' first cause of action for product liability, all claims based 

11 upon any defective mllllufucturing or defective design of the Lockdown met.al security ceiling 

12 system are dismissed as against Environmental Interiors. All claims under the product 

13 liability cause of action relating to the number or tbe placement of Access Ponels are 

14 dismissed, as against Enviromnental Interiors. 

15 4. Under plaintiffs' first ca.use of action for product liability. all claims based on 

16 alleged breach of warranty are dismissed, as against Enviromnental Interiors. 

20 

5: ""'{jnder plai:uti:fF.;l-fust cause of aetien fer preduet liaffility, aH eluims baseb 

.:i.~y inadequate warning cumamed: ifi 11Ie prodtict I:iteratmc, or ee:B.tame& 1:n 1he -

Q.p.el:atieBs..aR<l-.MainteBanee maftl:ial ate dis.o:rissed; as against !bVtfonmentrd hrterio1s:-

6. Under plaintiffs' first cause of action for product IiabiHty, the only claim 

21 remaining against Environmental Interiors is a claim based on failure to warn. ~ oniy-

22 ~ to wam claim remai:ai11& aa-egamet•&ivife:BmeMa:l ltite~is 1he elaim that a "'Bo"' 

1'y' :E:nvhornnenfai Interiors.--1'.Ja.ere is JW Glaim that such a ''f)o J;qot 'Walk'• wmning ~ 

25 ..nfr\·e been imprinted g;e ~ s44s fleB:ges gf the-fegttm :beek:t:ie'<~ llQll=0 ccess pa1u1ls sold by 

26 r<Envhonmentaf ln*eriQfS':' 

PROPOSED ORDER GRANTING IN PART ENVIRONMENT AL 
INTERIORS' MOTION FOR SUMMARY JUDGMENT- 2 
K:\71 - OneBeacon\Donna!ly\PldlMSJ Order 1.21.14.doc; 

DA VIS ROTHWELL 
EARJ,F.. & XOCHIHUA P.C. 

COLUMlllA Cll.NT.ER 
70 I F11'Tll AVENUll, StJrTE 5500 

S!Ut.TTLE, WA 98104-7047 
(206) 622-2295 
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7. 

8. 

DATED this 2 Y day of January, 2014. 

JUDGE MARIANE C. SPEARMAN 

Presented by: 

DA VIS ROTHWELL 
EARLE & X6CIDHUA, PC 

Patric N. well, WSBA No. 23878 
S 1erce, WSBA No. 22733 
John E. Moore, WSBA No. 45558 
Attorneys for Defendant Envkomnental Inteiiors 

Agreed as to form, 
Notice of pre.qentation waived: 

N & GARDNER, PLLC 

Gardner, WSBANo. 11034 
yers, WSBANo. 23438 

e for Plaintiffs 

PROPOSED ORDER GRANTING IN PART ENVIRONMENTAL 
INTERIORS' MOTION FOR SUMMARY 1UDOMENT· 3 
K:\71. OAeBeacon\DonneUy\Pld\MSJ Order 1.21.14.doc 

DAVIS ROTHWELL 
EARLE & XOClHJJUA P.C. 

COt.UMBIA CENHR 
701 FIFTH AVUmE, SUITE: 5500 

Sr::ATT!.F., WA 98104-7047 
{206) 6lZ·:2295 
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1 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

2 IN AND FOR THE COUNTY OF KING 

3 ----------------------------------------------------------------

4 JENNIFER B. DONNELLY, as Guardian for 
MARSHALL S. DONNELLY, et al., 

5 No. 11-2-37290-1 SEA 

6 

7 

8 

Plaintiff, 
v::;. 

ENVIRONMENTAL INTERIORS, INC., a 
foreign corporation, et al., 

Defendant.s. 

9-16-14 

OPENING STATEMENT 

10 ----------------------------------------------------------------

11 VERBATIM TRANSCRIPT OF PROCEEDINGS 

12 ----------------------------------------------------------------

1 

13 Heard before the Honurable Judge Douglass A. North, at King County 

14 Courthouse, 516 Third Avenue, Dept. JO, Seattle, Washington 

15 

16 APPEARANCES: 

17 TODD W. GARDNER, PETER E. MEYERS, representing the 

18 Plaintiffs; 

19 THOMAS R. MERRICK, representing the 

20 Defendant, Noise Control; 

21 JOHN w. RANKIN, JR., representing the 

22 Defendant, Turner 

23 TERENCE J. SCANLON, LINDSEY PFLUGRATH, representing the 

24 Defendant, HDR Architecture, Inc. 

25 REPORTED BY: Kevin Moll, RMR, CRR, CCP 

Kevin Moll, RMR, CRH, CCP 
King County Courthouse, Rm. C-912, (~06) 296-9709 

Seattle, Wl>. 98104 
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judgment until you've heard all of the evidence. 

It's also going to be your job to hold me to the 

promises that l make to you about what the evidence is 

going to show, and to hold all counsel to that same 

standard. 

So as you listen carefully and you use your common 

sense, you make sure that what we promise to you about 

the evidence is true. 

Now, this is a very serious case. You're going to be 

given a lot of information. But. as I said before, this 

boils down to some very simple issues. 

51 

The first is about the Department of Corrections, or 

you may hear us refer to them as the uoc. Now, the oor 

is a t>tatewide government agency, and they own and manage 

all of the prisons. This is what they do for a living. 

You' re going to hear testimony U1at tl1ey have 

employees where their sole job is to manage the 

construction and remodel and alterations to prisons. 

And so the DOC is a very knowledgeable owner, and they 

were in charge here. They hired HDR architecture and 

they hired Turner Construction, and they told them 

exactJy what ~hey wanted designed and built, and that's 

what HOR designed and that's what Turner built. 

Now, the second issue that you're going to hear 

evidence about is that this has never happened before. 

KEVIN MOLL, CSR (206) 296-9709 
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This type of ceiling product is installed in prisons and 

jails and also in hospitals and pharmacies and airports 

across the country, and it has been for decades, and 

nothing like this has ever happened before. 

52 

And you're going to hear from our experts that when 

they did their research, the prisons and jails that they 

were able to contact are not sending their employees up 

into these ceilings, not because they have a warning that 

they shouldn't do so, buL because the danger is obvious. 

Finally, you're going to hear a lot of testimony from 

experts and see a lot of evidence that will show you that 

Marshall Donnelly never should have been up in that 

ceiling. 

His partner, Justin Griffith, who you saw in that 

video, knew he should not be up in that ceiling. You're 

going to hear testimony from Mr. GL.i_ffith that he knew 

that you never put your foot on one of those panels, 

because you might fall through. 

And yet on that day, when they were doing that work, 

Mr. Griffith let his partner go up and walk around on a 

ceiling that he knew wasn't safe. You're going to hear 

evidence ~hat Mr. Donnelly's employer, the DOC, should 

have known that he shouldn't be up in that ceiling, 

walking around. 

And the reason they should have known is because that 

KEVIN MOLL, CSR (206) 296-9709 
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had any questions about whether its employee should have 

been walking up in that ceiling. 

And you also heard the testimony of Mr. Hartman. 

66 

Mr. Hartman was the project architect. He is an employee 

of HDR. And you heard some very small pieces of his 

testimony. 

We're going to bring Mr. Hartman in to testify to you 

live, so that he can explain to you that it never 

occurred to him that anyone would ever walk up in that 

ceiling, because it's not designed to be walked upon. 

And when you look at those pictures, it's obvious. 

Finally, you're going to hear about a meeting. Mr. 

Gardner didn't talk about that meeting very much, but 

it's been a big focus in this case, and we expect you're 

going to hear testimony about it. 

Thal meeting took place August 17th of 2005, and it 

was one of 98 meetings that the Department of Corrections 

participated in. And in that meeting -- it happened very 

early in the project -- evidence ls going to show 

there's the meeting that early in the progression of the 

project. 

The evidence is going to show, Mr. Hartman's going Lo 

tell you, he said that the panel can't support a person's 

weight. He told the DOC, "It's not going to support you, 

if you try to walk up there." 

KP.VIN MOLL, CSR (?.OG) 296-9709 
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C E R T I F I C A T ~ 

STATE OF WASHINGTON 
SS. 

COUNTY OF KING 

I, Kevin Moll, Certified Court Reporter, in and 

6 for the State of Washington, do hereby certify: 

7 That to the best of my ability, the foregoing is 

8 a true and correct transcription of my shorthand notes 

95 

9 as taken in the cause of Jenniter B. Donnelly, et al. v. 

10 Environmental Interiors, Inc., et al., on the date and 

11 at the time and place as shown on page one hereto; 

12 That I am not a relatjve or employee or attorney 

13 oL counsel of any of the parties to said actjon, or a 

14 relative or employee of any such attorney of counsel, 

15 and that I am not financially interested in said action 

16 or the outcome thereof; 

17 

18 

19 

20 

21 

Dated thjs 16th day of September 2014. 

22 KEVIN MOLL, 

23 King County Official Court Reporter 

24 

25 
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1 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

2 IN AND FOR THE COUNTY OF KING 

3 ----------------------------------------------------------------

4 JENNIFER B. DONNELLY, as Guardian for 
MARSHALL s. DONN~LLY, et al., 

5 No. 11-2-37290-1 SEA 

6 

7 

8 

Plaintiff, 
vs. 

ENVIRONMENTAL INTERIORS, INC., a 
foreign coiporation, et al., 

Defenrlants. 

9-16-14 

OPENING STATEMENT 

10 ----------------------------------------------------------------

11 VERBATIM TRANSCRIPT OF PROCEEDINGS 

12 ----------------------------------------------------------------

1 

13 Heard befure the Honorable Judge Douglass A. North, at King County 

14 Courthouse, 516 Third Avenue, Dept. 30, Seattle, Washington 

15 

16 APPEARANCES: 

17 TODD W. GARDNER, PETER E. MEYERS, representing the 

18 Plaintiffs; 

19 THOMAS R. MERRICK, representing the 

20 Defendant, Noise Control; 

21 JOHN W. RANKIN, JR., representing the 

22 nefendant, Turner 

23 TERENCE J. SCANLON, LINDSEY PFLUGRATH, representing the 

24 Defendant, HDR Architecture, Inc. 

25 REPORTED BY: Kevin Moll, RMR, CRR, CCP 

Kevin Moll, KM!\, CRR, CCP 
Ki.ng County Courthouse, Rm. C-912, (206) 296-9'/09 

Seattle, WA 98104 
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73 

have to be kept out of that plenum so that they can't 

hide stuff up there, weapons, for instance, they can't 

reach the equipment or corrunit, God knows, what other kind 

of mayhem up in that plenum. 

So prison ceilings have to be built differently than 

the ones we usually see, like the one above us. They've 

got to prevent people from pushing up from below. 

Concrete works really well for that, but it's a budget 

buster. 

So Mr. Buursma, DOC's architectnral consultant, is 

going to tell you that the solution used for this problem 

throughout the country is to use metal ~ecurity ceilings 

in prison::>. 

And our expert, we're bringing in a gentleman who used 

to be -- by the name of Dan Hobbs, who used to be 

employed by the Federal Bureau of Prisons for over 

20 years, has been the warden of two prisons himself and 

has served as a prison consultant since he left the 

bureau, he's going to tell you the same thing. That'~ 

the state of the art, if you will, in prison construction 

for ceilings. 

He's seen over 200 prisons in his career, and most of 

them use these ceilings. And in over 20 years and in the 

hundreds of prisons he's become familiar with, Mr. Hobbs 

will tell you he has never heard of an accident like this 

KgVIN MOLL, CSR (206) 296-9709 
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happening. 

Now, Mr. Gardner has said that the prison employees 

assumed that the metal security ceilings were safe to 

walk on. 

The plaintiffs claim that since not all areas of the 

ceiling can be reached through the access panels by a 

person standing on a ladder, the prison employees had to 

climb up on the ceiling and walk on it. The evidence is 

going to show that's false. 

74 

It was an excuse for the reckless disregard for safety 

by the Department of Corrections at the prison. The 

Department of CorrecLions and its consultant didn't ask 

for walkable ceilings in the request for proposal, 

because they're expensive, compared to the metal security 

ceilings. 

The DOC dnd its consultant decided they didn't need 

walkable ceilings in the prison, in their judgment, and 

that's why the RFP and HDR's design requirements required 

access panels for all of the above-celling equipment that 

needed to be reached. 

You've already seen the -- this is the RFP regarding 

the access panels, and you've got to provide access 

doors, panels, walls, ceilings, and floors, as required, 

for access to mechanical or electrical components. 

That was what the Department of Corrections RFP 

KEVIN MOLL, C:JR {20G) 296-9709 
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1 C E R T I F I C A T E 

2 STATE OF WASHINGTON 

3 COUNTY OF KING 

4 

SS. 

5 I, Kevin Moll, Certified Court Reporter, in and 

6 for the State of Washington, do hereby certify: 

7 That to the best of my ability, the foregoing is 

8 a true and correct transcription of my shorthand notes 

95 

9 as taken in the cause of Jennifer B. Donnelly, et al. v. 

10 Environmental Interiors, Inc., et al., on the date and 

11 at the time and place as shown on page one hereto; 

12 That I dm not a relative or employee or attorney 

13 or counsel of any of the parties to said ~~tion, or a 

14 relative or employee of any such attorney of counsel, 

15 and that I am not financially interested in said action 

16 or the outcome thereof; 

17 

18 Dated this 16th day of September 2014. 

19 

20 

21 

22 KEVIN MOLL I 

23 King County Official Court Reporter 

24 

25 
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1 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

2 IN AND FOR THE COUNTY OF KING 

3 ----------------------------------------------------------------

4 JENNIFER B. DONNELLY, as Guardian for 
MARSHALL s. DONNELLY, et al., 

5 No. 11-2-37290-1 SEA 

6 

7 

8 

Plaintiff, 
VS. 

ENVIRONMENTAL INTERIORS, INC., a 
foreign corporation, et al., 

Defendants. 

9-22-14 

TRIAL-AM SESSION 

10 ---------------------~------------------------------------------

11 VERBATIM TRANSCRIPT OF PROCEEDINGS 

12 -----------------------------------------------------------------

1 

13 Hedrd before the Honorable Judge Douglass A. North, at King County 

14 Courthouse, 516 Third Avenue, Dept. 30, Seattle, Washington. 

15 APPEARANCES: 

16 TODD w. GARDNER and PETER MEYERS, representing the 

17 Plaintiffs; 

18 THOMAS R. MERRICK and DAVID S. COTTNAIR, representing the 

19 Defendant, Noise Control; 

20 JACK RANKIN, representing the 

21 Defendant, Turner 

22 TERENCE J. SCANLON and LINDSEY PFLUCRATH, representing the 

23 Defendant, HDR 

24 

25 REPORTED BY: Kevin Moll, RMR, CRR, CCP 

Kevin Moll, RMR, CRR, CCP 
King County Courthouse, Rm. C-912, (?.06) 296-9141 

Seattle, WA 98104 
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Q. 

A. 

Q. 

A. 

Q. 

A, 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

What do you do for a living? 

I am a project manager for a general contractor. 

Could you go through your work history for us after high 

school, so the jury has some sense of your occupational 

history? 

I have been in construction all my life. l have my own 

ceiling company, followed by working for an interior 

contractor. Spent ten years working for a general 

contractor, was a project manager. 

22 

I was employed hy F.nvironmental Interiors, the company 

who sold the products on this job. I was -- I worked my 

way to national sales manager, and then after 

Environmental Interiors, went back to work for a general 

contractor for the last eight years. 

What years did you work for Environmental Interiors? 

I believe it was '98 to 2008. 

Are you here today as a fact witness? 

Yes sir. 

Not an un expert witness? 

I am not an expert witness. 

You understand you've talked to counsel for Noise Control 

as well as to me; is that right? 

Yes, sir. 

Both counsel wanted you here to answer some questions. 

Is that your understanding? 

KEVIN MOLI., CSH (206) 29G-9709 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

23 

That is my understanding. 

You also know you only have to come here once, we all get 

to ask you questions at one time? 

It's a one shot deal. Yes, sir. 

Okay. What was your role in the sale of the Cel-Line and 

Lockdown metal security cei1ings to Noise Control? 

I was a national sales manager or the sales manager at 

Lhe time at Environmental. I was involved in the sale. 

Do you recall Environmental Interiors receiving a 

telephone call from Srott Cramer back in, roughly, May of 

2006, asking if workers could walk on the security plank 

ceilings? 

Yes, sir. 

MR. MERRICK: Objection, vague. 

THE COURT: Overruled, 

BY MR. GARDNER: 

Tell us your recollection of that call. 

I believe the question came through, whether it was 

permissible to walk on the plank ceiling Byslem. 

That's one of the two metal 

That's the Cel-Line system. 

Got it. And that's one of the two that wa~ part of this 

project at the Washington State Penitentiary? 

Yes, sir. 

What do you recall about the response from Environmental 

K~VIN MOLL, CSR (206) 296-9709 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Interiors? 

The standard response was it would void warranty. 

Did you tell them, no, you can't walk on it? 

Yes. 

If I asked you to assume that Mr. Cramer belieYed that 

once you knew you couldn't walk on Cel-Line, you also 

cannot walk on Lockdown; is that a fair assumption? 

Lockdown very rarely came up as a question. 

24 

Yes. 

Okay. So both of those, the Cel-Line, is the more robust 

of the two; is that fair to say? 

Yes, sir. 

Are either one of them supposed to be walked on? 

No. 

Why can't you walk on it? From Environmental Interior's 

perspectjve, why can 1 t you walk on either the Cel-Line or 

the Lockdown rnelctl system? 

The system was designed to provide contraband and -- the 

system was designed to be able to stop people from 

getting up to -- up through them. There wHs never a 

design to be walked upon by someone up above. If some0ne 

is above your ceiling, that means they're an inmate, 

breaking up. 

Got it. So in order to be walked upon, from an 

engineering standpoint, from the Environmental Interior 

standpoint, would you need a safety factor in order to 

KEVIN MOLJ, 1 CSR (206) 296-9709 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

say you can walk on this? 

You would need to have it engineered by an engineer with 

-- I'm assuming they would have some type of -- they 

would apply some type of safety factor to it. 

Well, would walking on, either, the eel-Line or the 

Lockdown void the manufacturer's warranty on that 

product? 

Yes. 

Why is that? 

Because they're not designed to be walked on. 

Would walking on them be considered a misuse by 

Environmental Interiors? 

Yes. 

Would it be considered a safety issue? 

Yes. 

25 

Who was Environmental Interior's client or customer in 

the sale of the metal security ceilings for this project? 

Noise Control. 

Arc you aware of any contact between Envirormental 

Interiors, either yourself or anyone, and with the 

Washington State Penitentiary or State of Washington DOC 

people? 

I am not aware of anything. 

Based on your experience in the industry, would you 

expect the architect who selected eel-Line and Lockdown 

KEVIN MOLL, CSR (206) 29G-9709 
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Q. 

A. 

Q. 

"A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

for a project to know that you can't walk on it? 

MR. MERRICK: Objection, hearsay. Also, speculation. 

THE COURT: I'll sustain the objection. 

BY MR. GARDNER: 

Have you talked to architects before, as part of celling 

products? 

Yes. 

When you talked to them, was it your understanding that 

they know you can't walk on them? 

~he system was never designed to be walkable. 

I get that, but when you talk to the architects who pick 

these Ll1inys, it's your understanding they' re aware of 

that? They know that? 

Yes. 

Okay. Is the thickness or size of the grid used for the 

Lockdown metal security ceiling the same as any otfice, 

pediatrician, acoustical fiberboard panel? 

The profile is the same. 

metal. 

It is made out of a heavier 

It's a little different, in terms of thickness or 

heaviness; is that fair to say? 

Yes. 

Are you familiar with Environmental Interjors' 

installation directions for the Lockdown metal ceiling? 

Yes. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

whether it would hold weight, that is the plank system? 

Yes, sir. 

What about the Lockdown? What about the -

Not that I can recall. 

Now, Lockdown in this situation was the manufacturer, 

that is you put together the components and manufactured 

some of the components and then sold them through Noise 

Control, which, in turn, was installed for Turner; was 

that your understanding? 

Yes, sj r. 

In the Lockdown materials that are provided as part of 

the closeout, Lliis is at the end of the project, when 

Noise Control turns over the materials to Turner that 

goes into an 0 & M manual, in that is contained a 

Lockdown brochure, and you're familiar with that? 

Yes, sir. 

There are no warnings in the Lockdown brochure by the 

manufacturer, that is ''Do not walk"; is that correct? 

That is correct. 

Why not? 

It was always assumed that no one walked on it. 

wasn't made to be walkable. 

All right. 

It 

The system was designed to provide concealment and 

penetration from down below. 
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Q. 

A. 

Q. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

48 

walking on it? 

No, sir. 

You did -- EI did provide a warning through that 

telephone call with Mr. Cramer, didn't it, not to walk on 

these systems; is that fair to say? 

Yes. 

And that warning was put -- you've seen the letter, that 

warning was put in a letter that then went to HDR/Turner, 

right? 

MR. MERRICK: Objection, hearsay. 

BY MR. GARDNER: 

Have you seen the letter? 

I've seen the letter. 

As directed to Turner? 

I can't recall, but if it has Turner's address on it, it 

wuuld be directed to Turner. 

Did it accurateJy provide the information you had 

provided to Mr. Cramer that, "No, don't walk on these 

ceilings and it would violate the warranty"? 

Yes. 

You just don't know, one way or the other, do you, 

whether they ever passed that on to the Stale, either 

directly or through the maintenance manual? 

I do not know whether he passed that on to the State and 

cannot speak to that. 
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1 C E R T I F I C ~ T E 

2 STATE OF WASHINGTON 
SS. 

3 COUNTY OF KING 

4 

5 I, Kevin Moll, Certified Court Reporter, in and 

6 for the State of Washington, do hereby certify: 

7 That to the best of my ability, the foregoing is 

8 a true and correct transcription of my shorthand notes 

9 as taken in the cause of Jennifer Donnelly, et al. v. 

10 HOR, et al., on the do.te and at the time and place as 

11 shown on page one hereto; 

12 That I am not a relative or employee or attorney 

13 or counsel of any of the parties to said action, or a 

14 relative or employee of any such attorney of counsel, 

15 and that I am not financially interested in said action 

16 or the oulcome thereof; 

17 

] 8 

19 

20 

21 

22 

23 

24 

25 

Dated this 22nd day of September 2014. 
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1 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

2 IN AND FOR THE COUNTY OF KING 

3 ----------------------------------------------------------------

4 JENNIFER B. DONNELLY, as Guardian for 
MARSHAT,T, S. DONNELLY, et al., 

5 No. 11-2-37290-1 SEA 

6 

7 

8 

Plaintiff, 
vs. 

ENVIRONMENTAL INTERIORS, INC., a 
foreign corporation, et al., 

Defendants. 

10-2-14 

TRIAL-A.M. SESSION 

10 ----------------------------------------------------------------

11 VERBATIM TRANSCRIPT OF PROCEEDINGS 

12 ----------------------------------------------------------------

1 

13 Heard before the Hono~ahle Judge Douglass A. North, at King County 

14 Courthouse, 516 Third Avenue, Dept. 30, Seattle, Washington. 

15 APPEARANCES: 

16 TODD W. GARDNER and PETER MEYERS, representing the 

17 Plaintiffs; 

JS THOMAS R. MERRICK and DAVIDS. COTTNAIR, representing the 

19 Defendant, Noise Control; 

20 JACK RANKIN, representing the 

21 Defendant, Turner 

22 TERENCE J. SCANLON and LINDSEY PFLUGRATH, representing the 

23 Defendant, HDR 

24 

25 REPORTED BY: Kevin Moll, RMR, CRR, CCP 

Kevin Moll, RMR, CRR, CCP 
King County Courthouse, Rm. C-912, (206) 296-91LJ 

Seattle, WA 98104 
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Q. 

A. 

Q. 

you cost out your facility, you have to weigh nut your 

security. You want a safe and secure facility at all 

means, but there are a lot of avenues to save money. I 

think you owe that to taxpayers, to build a facility as 

frugally as you can. 

35 

It would make no sense to me to build a solid concrete 

top in any of these areas that we're talking about, when 

you have a product like this that works very well. 

I don't know of any facilities that have had any real 

trouble with metal security ceilings. It's a producl 

that works, and it works in hundreds of facilities. 

Have you, in all of the facilities you've visited, and 

you've discussed ceilings and so forth with other prison 

experts like yourself over the course of your career, 

have you ever heard of an accident like this one, like 

what happened with Mr. Donnelly, where somebody fell 

through a security ceiling? 

I have not. I took the opportunity to talk with our 

national safety administrator, who would ~

MR. GARDNER: Object, hearsay, your Honor. 

THE COURT: Sustained. 

MR. GARDNER: Thank you. 

BY MR. RANKIN: 

You can't tell us what he said, but was it your 

understanding that there were -- in all your -- all the 

KEVIN MOLL, C~~ (206) 296-9709 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

time that you've been in the prison industry and in 

preparing for this case, have you ever heard of anyone 

having an accident like this? 

No. 

In using or putting -- installing the metal security 

ceilings in a prison system, as you did in many prisons, 

is it typical to provide access through access panels? 

Yes. 

36 

All right. And what is the purpose of the access panels? 

Why are they placed where they're placed? 

We11, ideally, those access panels are located where you 

may have d 0witch or a damper or some kind of a 

maintenance need that you can havP. easy access to. 

Was -- in the prisons that you were involved with and in 

your service in the bureau, was anybody alJowed to 

workers allowed to qet up and walk on those metal 

security ceilings for maintenance or for any purpose? 

No. 

Was that a bureau-wide rule? 

Yes. 

any 

All right. So what would happen then if there was a need 

to get to a portion above the ceiling that you couldn't 

reach from an access panel? What would the maintenance 

people do? 

Well, you'd simply disassemble that part. You need 
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64 

THE COORT: I 1 ll overrule the objection. I think 

those are all ripe for cross-examination, but they're not 

MR. GARDNER: Thanks, your Honor. 

'J'HE COURT: So would you get the jury then, please? 

MR. MERRICK: Jon, you have 736? 

THE CLERK: Yes. There were two parts of it? 

MR. GARDNER: That's illustrative only, right? 

THE COORT: It's an illustrative, and there 1 s 

exhibit, right? 

MR. MERRICK: All are an illustrative exhibit. 

!HE CLERK: They've been offered and admitted? 

only one 

THE COURT: He'll probably do it in front of the jury. 

(Jury in) 

THE COURT: Please be seated. Okay, Mr. Gardner. 

MR. GARDNER: Thanks, your Honor. 

CROSS-EXAMINATION 

BY MR. GARDNER: 

Good morning, Mr. Hobbs. 

Good morning. 

Mr. Hobbs, would you agree with me that the Washington 

State Penitentiary personnel, and operations and 

maintenance, needed to know the answer to the question, 

"Can the tradesmen walk on these metal security 
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A. 

Q. 

Q. 

A. 

Q. 

ceilings"? 

Sure, yes. 

Would you agree that at least by May 23, 2006, -- we'll 

put Exhibit 38 up, please -- the design-build team, 

HOR/Turner, they absolutely knew the answer, at that 

point they knew you can't walk on these metal security 

ceilings, correct? 

MR. RANKIN: Objection, your Honor, lacks foundation. 

He's conflating the systems. 

THE COURT: I'm sorry, whut was that? 

MR. RANKIN: He's conflating the systems. He's 

generalizing. 

THE C:OUR'T': Overruled. 

MR. GARDNER: Thank you. 

BY MR. GARDNER: 

Would you agree that by May 23, '06, they knew, 

absolutely, you can 1 t walk on the metal security 

ceilings? 

Are you talking about WSP staff? 

No, I'm talking about HDR/Turner. They're the ones that 

got this letter that said, "Can other trades walk on the 

ceilings?" "No, it would volu ctll warranties." 

MR. SCANLAN: Object to the form of the ques~ion to 

65 

the extent that it refers to HOR. It is not addressed to 

HDR, and there's no evidence to the court that it was 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

ever delivered to HDR. 

THE COURT: He can ask his question however he wants, 

but there is a distinction to be made there. 

BY MR. GARDNER: 

66 

HOR and Turner are a joint venture in this matter, do you 

understand that? 

Yes. 

They signed as one entity with the State. 

You saw that in the contract? 

Yes. 

They're referred to throughout, even by their own note 

takers at meetings, it's HDR/Turner? 

Uh-huh. 

You're okay with me using that term, "HDR/Turner," when 

we refer to the design-build team or the general 

contractor in this matter? 

Sure. 

Okay, thank you. 

So would you agree that at least by May 23, 2006, 

HOR/Turner absoluteJy knew the answer? 

MR. SCANLAN: Repeat the objection. Counsel's 

misconstruing the evidence. 

THE COURT: I think it's something you can develop on 

redirect then. 

MR. SCANLAN: I will then. Thank you, your Honor. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

BY MR. GARDNER: 

Just so I can ask my question, let me just change it a 

little bit so that Mr. Scanlan will be happy with me. 

67 

Would you agree that at least by May 23, 2006, Turner, 

part of the design-build team, knew the answer to the 

question that metal security ceilings, the ones they 

picked, were not designed to be walked on, and walking on 

them would void the warranties? 

Yes. 

Would you expect that this informdtion about the 

capabilities of these metal security ceilings would be 

communicated by a reasonably prudent design-build team to 

the people at thP. prison? 

Not necessarily. 

Okay. Do you remember your deposition, do you, 

Mr. Hobbs? 

Yes. 

MR. GARDNER: Move to publish the deposition of Dan 

Hobbs, taken Jdnuary 17, 2014. 

THE COORT: The deposition's published. 

BY MR. GARDNER: 

When I hand it to you, Mr. Hobbs, I'm goJng to ask you to 

look at page 75, line 25 through 76, line 17. 

You were under oath, I assume, at that time? 

Yes. 
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Q, 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Q. 

A. 

Q. 

You had an opportunity to meet with counsel for Turner 

before the deposition? 

Yes. 

You've given depositions before, so you know what the 

process is? 

Yes. 

Thank you. Let me hand this to you. 

page 75 again, sir. 

If you'd get to 

Do you remember we videotaped your deposition, sir? 

68 

Once you get there, just kind of read it through silently 

to yourself, then we'll play jt for the jury. 

MR. RANKIN: What lines Are you talking about? 

MR. GARDNER: Starting at 75, line 25. Ii goes 

through the mid part of the next page. 

BY MR. GARDNER: 

Have you had a chance to read through that, Mr. Hobbs? 

Uh-huh. 

MR. GARDNER: Connie, can you play that, please? 

(Audiovisual played) 

BY MR. GARDNER: 

So Mr. Hobbs, a3 I understand it, what you told me in 

January was that manufacturers should know the most, but 

then the next would be the architect and engineering 

group, the design-build team in this case, right? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

Q. 

A. 

Q. 

A. 

69 

Uh-huh. 

Then after that would be the State prison people, because 

they don't have any experience with this, right? 

Uh-huh. 

And you would expect that this information would be 

conveyed to that prison staff, correct? That's what you 

just told us in the deposition? 

Well, certajnly the information should be conveyed. 

Okay. Well, the --

MR. RANKIN: Objection. He's not finished his answer. 

THE COURT: He's not finished his answer. 

BY MR. GAP-DNER: 

Go ahead, sir. 

And if the facility has a question about that 

information, they can get that information conveyed to 

them in a lot of avenues. ~he one we mentioned, 

primarily, was to call the manufacturer. 

1 get that. One of those avenues certainly would be for 

the design-build team to tell them to provide them with 

the informAt.ion they've learned in May of 2006. 

Would you agree with that? 

It's a posBibility. My answer earlier was not 

necessarily. It's possible some bits and pieces of 

those, that paperwork and documentation, would be 

forwarded on down. In my experience, it's usually not. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

It stays in the construction document package. 

Well, we'll get to that when we get to commission. 

Okay. 

Let me ask you, is there any evidence that this 

information that Turner had, at least as of May 23, '06, 

was ever communicated by HDR/Turner, Noise Control, 

anyone in that construction team, to the State? 

Not to my knowledge. 

And you've reviewed the RFP, correct? 

Yes. 

That's an important document, isn't jt? 

Yes, it is. 

Part of the contract, correct? 

Yes. 

Is there anything -- you reviewed parts of the operation 

and maintenance manual; is ~hat true? 

Yes. 

70 

Is there anything in the operation and maintenance manual 

that informs the State that you can't walk on the metal 

security ceilings? 

Not that I saw. 

So .Ln your opinion, in the exercise of reasonable care, 

should HDR/Turner have provided a copy of the May 23, '06 

letter, or at least the information in the first 

paragraph of that letter, to t~e WSP? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Not necessarily. 

Well, let's talk about that then. 

Would that depend, in part, upon what the contract 

says at the time of commissioning, what information 

should be provided to the State of Washington? 

Specifically? 

Yeah. Well, specifically, you talked about 

conunissioning, and that's closeout, correct? 

Yes. 

71 

And you said this is when information about the bu.i..ldings 

goes from the design-build team to the owner, right? 

Yes. 

And you're familiar with these contract provisions, 

aren't you? 

Yes. 

And did HDR/Turner providP. you with the closeout 

provisions from this contract to review? 

You're talking about the documents that the contractor 

turns over to the owner? 

No, I'm talking about -- well, kind of. But what I'm 

talking about is the part of the contract that lists the 

very types of documents that are supposed to be turned 

over to them? 

That's listed in the RFP. 

Yeah, okay. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Have you reviewed that? 

Yes. 

Okay. So would you agree that the reasonably prudent 

design-build team should turn over the documents that are 

listed in those closeout provisions to the State as part 

of the OMM? 

Yes. 

Okay. Well, I think that's important. Let's get to 

that. 

Excuse me, but not necessarily agreeing that this letter 

is one of those documents. 

I understand that. Let's see what you think about that. 

T'm going to hand you what's been marked tis 

Exhibit 204. This is an HDR exhibit, and this is the 

conformed copy of the RFP, and let's turn to page 116. 

This describes closeout committal maintenance manual. 

Do you see that, sir? Is that the category there? 

Yes. 

Have you reviewed that before? 

Yes, I think sn. 

Well, first let's confirm that the RFP is, in fact, part 

of the contract between the State and HOR/Turner. 

If we could go to Exhibit 3, page J7, please. Let's 

see. That top mark, Connie, that lists everything under 

1.1. 
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So documents include -- this is the very first part of 

that contract. I assume you saw the contract between the 

State and HOR/Turner? 

Okay. 

And it lists things that are specifically made part of 

the contract, cind it lists RFP documents in that first 

line, correct? 

Yes. 

If we go to the second page -- the bottom of this page, 

Connie. Okay. 

You're familiar with these kinds of provisjons lhat 

say when there's multiple documents included as part of a 

contract, you've got to figure out which is more 

important than the other, what takes precedence? 

Yes. 

Go lo the second page of that document. Just the top 

part of that, top three or four lines would be fine. 

Annex A was the RFP, right? Remember that from the 

paqe before? 

Uh-huh. 

And so annex A would be considered to have precedence 

ovez con~Lruction documents. 

Is that how you read thAt? 

Okay. 

Okay. So let's go to the closeout part of the contract. 

KEV1N MOLL, CSR (/.06) 296-9709 

Page 8749 



' . 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I want you to take a look, thumb through that, and does 

that provide a list of the documents required by the 

contract to be sent by HDR/Turner with the OMM to the 

State? 

It does. There may be -- yes. 

Why don't you turn three pages, to page 119, and we'll 

look at V, which js -- it's the same as we have as 

Exhibit 44, so if we could put up 44, 6, Connie. 

I'd like you to look at V, as in Victor. Enlarge 

that. I want you to read that for us, please. 

Can you read that out loud for us, please, sir, V? 

Me'? l 'm sorry. 

Yes, just V, as in Victor, could you rend that out loud 

for me, please? 

74 

Yes. "Warranties and bonds, include copies of warranties 

and bonds and lists nf circumstances and conditions that 

would affect validity of warranties or bonds." 

Mr. Hobbs, does that mean that if the contractor's aware 

of certain actions, circumstances, or conditions that 

could impact the validity of a warranty, they're required 

to include that in the OMM; is that fair to say? 

That's a direcllun, yes. 

And that's what the reasonably prudent contractor should 

do, is follow what they've agreed to, in terms of what 

information to turn over at the time of commission or 
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A. 

Q. 

A. 

closeout. 

Agree with that? 

Yes. 

Okay. Well, let's look then at the language of 

Exhibit 38, please. That first paragraph. 

It says, "To answer your question, 'Can other trades 

walk on the ceilings,' we asked Environmental Interiors, 

t.he answer was, 'No, it would void all warranties.'" 

Now, is it fair to read that as that walking on the 

ceiLing would be a circumstance or condition -U1dt would 

impact the validity of the warranty? 

You know, again, and we've had this discussion earlier, 

there are different sets of documents involved in this 

whole exercise, that's a construction document. The 

75 

manufacturers that are responsible for the warranties 

have warranty information that they give to the owner. 

Sometimes those are very there, and sometimes there's not 

a lot of information there about information that voids a 

particular warranty. 

MR. GARDNER: I appreciate your answer, but it wasn't 

an answer to my question. 

MR. RANKIN: Your Honor, he's not finished with his 

answer, sir. 

THE COURT: Are you finished sir? 

THE WITNESS: Yes. 
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BY MR. GARDNER: 

I appreciate that, but that really didn't answer my 

question. 

What I asked was, very simply, does this letter tel1 

Turner, give Turner information that walking on the 

ceilings would void the warranties? 

As part of the warranty process. 

I'm just asking, I mean, this letter, it's not that -

this is not that difficult. 

Docs this tell Turner about a circumstance or 

76 

condition that would impact the va]jdity of the warranty? 

Yes. 

Okay. And doesn't the contract require -- and you agreed 

with me that the reasonably prudent design-build team 

would follow that language -- doesn't the contract 

require that a 1ist of conditions or circumstances that 

would affect the validity of the warranty be included at 

corrunissioning, at the time you turn over information to 

the State, and the OMM? 

If the question or the clarification we're trying to make 

is is this document that should have been included in the 

warranly package that went to the owner, my answer is, 

no, not necessarily. CouJd have been, but it's not part 

of that package that the contract is calling for. 

Well, the contract calls -- you know, I don't mean to 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

beat a dead horse here, but we're going to have to get 

down to the bottom of this, Mr. Hobbs. 

The contract requires that HDR/Turner provide the 

State with a list of circumstances and conditions that 

would impact warranties. 

You agree with that? 

Yes. 

77 

And walking on the ceiling is a condition that would 

impact the warranty, correct? Would you agree with that? 

But how that --

Hang on. I do need an answer to the question. 

Is walking on the ceiling a condition that would 

impact the warranty on these ceilings? 

Yes, yes. 

And Turner knows this now, don't they? As of May 23, 

'06, they know this? 

Yes. 

Did they provide you with the deposition testimony or the 

trial testimony of Jeremy McMullin, the Turner employee 

responsible for putting together the OMM? 

Yes, I think so. 

Didn't he say thaL he agreed that this letter should have 

been included in the OMM, because of, both, safety and 

warranty concerns? He did, didn't he? 

My response would be there are probably a dozen things 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

that void the warranty. 

You know, I didn't 

So why are we --

78 

MR. GARDNER: Your Honor, I do need to have him answer 

my question, please. 

THE COURT: If you could answer his question. 

THE WITNESS: Okay. 

BY MR. GARDNER: 

Didn't Jeremy McMullin, the person in charge of putting 

together the OMM, say that tl1is lelter should have gone 

in the OMM for, both, safety and warranty reasons? 

I honestly don't remember that. 

Okay, so we'll go back to that testimony in front of Lhe 

jury, but I'll just ask you to -- you did read his dep, 

though, didn't you? 

Yes. 

Didn't he say that in his deposition? 

I'd ljke you to show it to me. Probably so. I'm not 

telling you it wasn't there. 

Okay. Let me just read you some questions and answers 

from Mr. McMullin's trial testimony. 

"At the time you prepared the operation and 

maintenance manual, if you had recaJ led that May 23, '06 

letter, would you have put it in there? 

"ANSWER: I probably would have brought up a question. 
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'A.. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I don't know if I would have put i~ in there, 

specifically. 

"QUESTION: Once you assembled the operation and 

maintenance manual, what did you do with them? 

"ANSWER:• I delivered them to the Department of 

Corrections." 

And then -- and I'll find it at a break, so I don't 

waste more of the jury's time. 

Do you recall reading his deposition? 

YcG. But what you read there --

I agree with you. I haven't found the right spot yet, 

and I will later, I promise you, if not with you, with 

one of their other witnesses. 

Fair enough? 

Sure. 

Now, you d]so, I think earlier, agreed that the 

Washington State Penitentiary, they needed this 

information about the metal security ceilings, correct? 

Yes. 

79 

And by contract, the reasonably prudent dc5ign-build team 

would have included what they had, information that they 

knew that walking on these things voids the warranties, 

right? 

Well, I think we're further discussing the same issue. 

You'd agree with me, wouldn't you? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

That they needed the information? Absolutely. 

And that the design-build team had an obligation by 

contract to provide it? 

They had an obligation to provide warranty informa~ion. 

Again, the different manufacturers, some are very in 

depth, some are -- will hardly list anything. 

80 

If I could just add, one of the reasons, I think, that 

some of the product manufacturers don't list everything 

in the warranty is it's so easy to leave something out, 

if you start listing individual things Lhat void your 

warranty. 

~hi.s wouldn't have been too hard to list, would it? 

nJust don't wa]k on it"? "Don't walk on it.~ That would 

have been easy, right? 

Well, would you list that one, without adding the other 

things thdt would void the warranty? 

What other things did they know about the metal security 

cei]ings that wouJd void it, that they hadn't passed on? 

Is there more'? 

That would void, yes, there's quite a few. 

But did they know about -- Turner knew about this one, 

rlght? Turner specifically knew about this one? 

I'm sure Turner knew ahout all of the conditions that 

would void the warranty. 

And, in fact, what happened was they were getting 
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A. 

Q. 

A. 

Q. 

Q. 

questions from subs who didn't know whether you could 

walk on these metal security ceilings, right? 

Sure. 

And that's because you can't necessarily assume that a 

worker is going to know more than the architects and 

engineers on the project, can you? 

But in the course of the project, they could have gotten 

a request, "Can we relocate one of the hanging wires or 

can we move a strut to put our conduit through?" Those 

<:tre all things that come up in the con::;truction project 

that are addressing -- addressed on the construction 

project. 

81 

Well, I understand your point, but Mr. McMullin didn't 

offer up any of those excuses, did he, in his deposition? 

He just said it should have been included? 

MR. Sr.ANT.AN: Object to the argumentative form of the 

question. 

THE COURT: Sustained. 

BY MR. GARDNER: 

Let's get to the conduct of Marshall Donnelly, because 

you're critical of my client. 

Were there any rules at the Washington State 

Penitentiary that prohibited Marshall from walking on 

these ceilings on the date he was walking on them? Was 

he violating any rules prohibiting him from being up 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q, 

A. 

Q. 

there? 

Well, you know, he was certainly entering an unsafe work 

environment. 

82 

You know, this is my chance to ask you questions. I need 

an answer to that question. 

Were there any rules that said, "Don't walk on the 

metal security ceilings," or any of the security 

ceilings, at the time he went up there? 

You know, I don't know the answer to that. I would have 

to dig more deeply into the -- into the safety 

regulations. I'm sure that OSHA or WISHA and other 

places have the regulations that prohibit that, so the 

~nswer probably is yes. 

Now, have you seen any rule or regulation that says, 

"Don't walk on metal security ceilings"? 

No, but it says, "Don't walk on an unsafe work platform." 

They need to know it's unsafe to know not to walk on it; 

isn't that true? 

And there's a way you make that determination. 

There are lotR of ways, but is the State of Washington a 

defendant here? 

No. 

Is there going to be any questions that the jury has to 

answer about the State of Washington, that you know of? 

MR. SCANLAN: Your Honor, I'd request a sidebar. 
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Q. 

A. 

Q. 

A. 

Q. 

THE COURT: Okay. 

MR. GARDNER: I'll just move on. 

THE COURT: Let's move on. 

83 

MR. SCANLAN: I'd still request a sidebar, your Honor. 

THE COURT: All right. 

(Bench conference) 

THE COURT: Do you want to go ahead, Mr. Gardner. 

MR. GARDNER: Thanks, your Honor. Let me ask that 

question again. 

BY MR. GARDNER: 

Ts there any rule was there any rule, before Marshall 

got hurt, at the WSP that prohibited electrjcians or any 

of the other trades from walking on metal security 

ceilings or any security ceilings, for that matter? 

Well, it would have been worded as an unsafe work 

platform. 

Did you see a rule that had defined metal security 

ceilings specifically as an unsafe work platform, 

something that, you know, was a rulP. ollt there that 

Marshall will be looking at and go, "This suys don't walk 

on these metal security ceilings"? 

But I don't think the rule would have been specific on 

ceilings, because there are a lot of unsafe work 

platforms. 

They did have specific rules after Marshall got hurt, 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

correct? 

Yes, sir. 

And that was appropriate? 

Yes. 

84 

Would you expect Marshall Donnelly to know more about the 

capabilities and limitations of metal security ceilings 

than the architect and engineer on the design-build team? 

No. 

Well, did you read -- you read, both, Mr. Machinski's 

deposition 

Yes. 

-- and Mr. Hartman's deposition, correct? 

Yes. 

And didn't Mr. Machinski testify that he didn't know 

whether you could or could not walk on metal security 

ceilings? 

I think so. 

He's the engineer, right? You wouldn't expect Marshall 

to know more than him, would you? 

The specific load-bearing capabilities 

Whether or not he could walk on them? 

Tho::>e factors, probably not. 'l'he fa ct that this is 

possibly an unsafe work platform, yes. Both of them. 

Both of them. 

Now, you expect that Mr. Hartman would not know you 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

could walk on these things? He's the architect, do you 

recall that? 

Yes. 

Again, so you're holding Marshall -- as I get it, you're 

holding Marshall to a higher standard, in terms of 

understanding whether you can or cannot walk on these 

things, than the architect and the engineer who actually 

picked these ceilings? 

MR. RANKIN: Objection, argumentative, your Honor. 

MR. GARDNER: It's cross. 

THE COURT: Overruled. 

85 

As I recall, Mr. Hartman was talkjng more about the plank 

system than the Lockdown system. 

Was that not the basis in his deposjtion? 

BY MR. GARDNER: 

l don't think. it is true, hut we can get to that later. 

J think he talked about both of them. 

You're not supposed to walk on either one of them, 

right? 

Right. 

And if you know you're not supposed to -- strike that. 

I'll move to a different topjc here. 

So let's talk again about what MarshAll Donnelly did. 

Would you agree, Mr. Hobbs, that if the Lockdown 

ceiling is properly attached to the walls, properly 
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Q. 

Q. 

A. 

installed, that i l w01J 1 d hold the weight of a worker? 

MR. MERRICK: Objection, lacks foundation. 

MR. RANKIN: Beyond the scope. 

THE COURT: Sustained. 

MR. GARDNER: But it has to do with his conduct, 

Marshall's conduct. 

THE COURT: It's not the area of expertise of this 

witness. 

BY MR. GARDNER: 

Well, would you believe thaL if it had held Marshall for 

metal security ceilings, Marshall and Justin, for over 

ten times, would you agree that at least it held him 

those times, correct? 

MR. MERRICK: Objection, mischaracterizes the 

evidence. 

THE COURT: Sustained. 

86 

MR. GARDNER: It's hard for me to get to his objection 

as a criticism of Marshall without getting into this. He 

had opinions about this before. 

THE COURT: You can't go thut way. You're going to 

have to find another way to do it. 

MR. GARDNER: Okay. 

BY MR. GARDNER: 

You looked at this ceiling, right? 

Yes. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

You know a lot more about metal security ~~ilings than 

Marshall Donnelly, right? 

I don't know. 

Well, presumably you would. I mean, look at your 

background. 

Would you agree -- you looked at Marshall's 

deposition, his background, you looked at everything, 

right? 

Yes. 

So would you agree you know more about Lockdown metal 

security ceilings than Marshall? 

T believe so. 

87 

When you looked at it yourself, you reached the 

conclusion that, from looking at it, if properly attached 

to walls and installed, it would probably hold the weight 

of a worker? That's how it would appear to an individual 

looking at it? 

MR. RANKIN: Objection, lacks foundation. 

THE COURT: 1here isn't a foundation, unl~~s he said 

that when you deposed him. I don't know what happened in 

his deposition. 

MR. GARDNER: Oh, yeah, there is. 

that. 

I'm happy to play 

If you could turn to page 80 of your deposition there, 

sir, and I'll get this out of your way. And I'm looking 

KEV!N MULL, CSR (206) 296-9709 

Page 8763 



' ' 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

at line 23. I'll give you a chance to gPt there. And 

that runs through page 81, line six. 

BY MR. GARDNER: 

Do you see that, sir? 

Yes. 

MR. GARDNER: Your Honor, would you like to read that 

before I play it and be satisfied that it --

MR. RANKIN: Where are you, Counsel? Page 80, what? 

MR. GARDNER: 80, line 23, to 81, line -- I lost my 

page here. 81, line six. 

THE WITNESS: Line four. 

MR. GARDNER: Through six, actually. This is cross. 

Do you want to take a look at it? 

THE COORT: I'll take a look at it then. 

MR. GARDNER: It's the prior page 80, line 23, 81, 

line six. 

THE COORT: Okay. I think you can cross-examine him 

on that. 

MR. GARDN~R: Thank you. 

88 

MR. RANKIN: I'm going to object, for the record, your 

Honor. There's no foundation as given jn the answer. 

THE COURT: Your objection's noted. 

MR. GARDNER: Okay, Connie, that would be clip 1080. 

(Audiovisual played) 

BY MR. GARDNER: 
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Q. 

A. 

A. 

Q. 

A. 

Q. 

So in looking at what Mr. Donnelly did, right or wrong, 

his assessment, in looking at this ceiling, that it will 

hold his weight, you would agree is correct, so long as 

it's well attached, or well installed? 

Well, they --

89 

MR. MERRICK: Object, assumes facts, mischaracterizes, 

lacks foundation. 

THE COURT: Overruled. You can clarify in redirect. 

The workers were up there several times, so obviously it 

could carry weight. I hope I didn't 0ay anything to 

contradict what I sajd there. 

BY MR. GARDNER: 

J appreciate that. In fact, thnt mighl be --

MR. SCANLAN: Your Honor, ask that he be allowed to 

finish his answers. 

MR. GARDNER: I did jump in. I apologize, Mr. Hobbs. 

You know, and it certainly is a well-engineered, 

well-hung system. It has to be. It has to meet a lot of 

testing standards, but it's obviously not designed or 

expected to be a work platform to carry u human being. 

BY MR. GARDNER: 

The whole key is just how Marshall's supposed to get that 

information, correct? 

MR. RANKIN: Objection, argumentative. 

THE COURT: overruled. 
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A. 

Q. 

Q. 

Q. 

A. 

90 

BY MR. GARDNER: 

You'd agree with that? 

Yes, and I have clear comments on how I think that should 

have happened. 

I understand that. And the fact that it will hold the 

weight of a worker when properly attached, as you put it 

MR. MERRICK: Objection, mischaracterizes, assumes 

facts, lacks foundation. 

THE COURT: Overruled. 

BY MR. GARDNER: 

Let me start over. 

Mr. Hobbs, given the fact you agree that properly 

attached, it probably would held the weight of a worker, 

could this explain why you haven't heard about other 

workers f~lling through metal security ceilings like thia 

prior to Marshall's accident? 

MR. MERRICK: Same objection. 

MR. RANKIN: And speculation. 

THE COURT: Overruled. 

BY MR. GARDNER: 

Go ahead, sir. 

Well, that 1 s certainly a possibility, but it's more 

likely that we haven't heard of those accidents because 

it's pretty welJ accepted in the industry that you don't 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

walk on those ceilings. 

Well, you've been in this industry for a long time, 

though, haven't you? 

Yes. 

Do you think an electrician would realize that the poles 

and if we could put up 73, 88, that these poles are 

compression struts rather than support poles for the 

system? Do you think the average electrician walking up 

into that environment would know that? 

I don't know. 

91 

And if we look at 73, 101, even with the insulation moved 

out of the way, they're still notched and right inJ on 

top of the grid; isn 1 t that correct? 

Yes. 

In order for an electrician to figure out that, gee, 

they're not holding up the ceiling, they 1 re pushing it 

down, they would have to get down and actually inspect 

the base of that, right? 

Probably so, yes. 

Now, you're aware of Mr. Garside's testimony during 

trial? 

Can you tell me more? 

Do you know who Mr. Garside is? 

Well, I'm asking you to help me with that. 

Then I will. There's a lot of people you viewed? 

KEVIN MOl,JJ, CSR (206) 296-9'/09 

Page 8767 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

?. 0 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

900 pages of it. 

I know, buried in paper. I do know that. I think the 

deposition of the Environmental Interiors's 

representative, Anthony Serrano 

Yes. 

Mr. Garside's also from Environmental Interiors at the 

time, and he was the person kind of spearheading this 

project for EI? 

Yes. 

And he testified in trial. 

Would you agree that the grid used for the metal 

security ceiling is beefier or heavy than the grid for a 

regular acoustical ceiling? 

Absolutely. 

92 

So any statements by other people saying that, "Oh, these 

grids arP identical, this ceiling, the grid's identical,tt 

that's not true, is it? 

No. 

MR. ~ANKIN: Objection, your Honor. He's asking the 

witness to speculate about others' testimony. 

THE COURT: Well, I'll overrule. I think that it's 

reasonable grounds for cross. 

redirect. 

MR. GARDNER: Thank you. 

BY MR. GARDNER: 

You can clarify on 
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Q. 

A. 

Q. 

Q. 

A. 

Q. 

A. 

Q. 

Mr. Hartman, I believe you asked me where Mr. Hnrtman 

testified about ceilings. 

You reviewed his depositions; is that correct? 

Yes. 

Did he have any knowledge that anybody at Turner knew 

anything about these metal security ceilings? Do you 

remember that at all? 

MR. SCANLAN: Can you identify what you're referring 

to, Counsel? 

MR. GARDNER: Yeo. 919, page 61 

MR. SCANLAN: I'm sorry, I can't hear you. 

MR. GARUNER: 918, page 61, line 20, I believe. 

THE WITNESS: Okay. 

BY MR. GARDNER: 

Did Mr. Hartman have any knowledge about whether you 

could walk on these metal security ceilings? 

Probably not. 

Now, again, he is the architect who is in charge of this 

project; is that right? 

THE COURT: If you could answer out loud, please, sir. 

Yes. 

BY MR. GARDNER: 

We also -- you already recognized that Mr. Machinski, the 

engineer in charge of the project, he testified in his 

deposition that he didn't know you couldn't walk on these 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Q. 

things, right? 

Okay. 

Do you agree with that? 

Yes. 

And are you aware that Ms. Ayala testified and said 

Mr. Machinski was usually the person who moderated these 

progress meetings? 

MR. MERRICK: Objection, hearsay. 

THE COURT: Overruled. 

Okay. 

BY MR. GARDNER: 

Are you aware he testified on page 26 of his deposition 

that he was the liaison with the State? Ile was the 

person who was supposed to be answering their questions? 

Okay. 

Well, he doesn't even know the answer, and he's the guy 

who is the engineer in charge of the project. 

Why would you expect Marshall Donnelly to figure it 

out on his own? 

MR. SCANLAN: Object to the argumentative form of the 

question. 

THE COURT: Sustained. 

BY MR. GARDNER: 

94 

In your opinion, Mr. Hobbs, would it have been dangerous 

or misleading for anyone at HOR/Turner to suggest or tell 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

Q. 

A. 

Q. 

a Washington State Penitentiary representative that you 

can walk on these metal security ceilings? 

Yes. 

And you read the testimony of Chris Bowman, correct? 

Yes. 

And didn't he say that Rod Jensen told him you can walk 

on these things? 

Well, yes, I read that deposition very closely. There's 

a lot of vagueness about who said what and where. 

Certainly reinforces what we were Lalking about earlier, 

that there's a lot of information at those meetings 

that's thrown out. Sometimes you don't even know who 

asked the question, sometimes you don't know who 

answered. 

Go ahead. I'm sorry. 

MR. RANKIN: Let him finish. 

95 

MR. GARDNER: I'm trying, Jack. I didn't mean to step 

on you here. 

tiY MR. GARDNER: 

Who was Rod Jensen? How high up in the hierarchy was he 

at the time, when he was working there? 

I'm not sure. I'm not sure what hts role was at that 

particular meeting. 

Well, wasn't he the man completely in charge of the 

project for HDR/Turner? Wasn't he the lead guy? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

We'll concede that, if that'A what you're telling roe. 

If you can't rely on the lead guy from HOR/Turner, who 

can you rely on? 

MR. RANKIN: Object, argumentative. 

THE COURT: Sustained. 

MR. GARDNER: Please go ahead. 

96 

If we're going to all agree that there was some confusion 

about walking on the ceilings, we're all there. 

BY MR. GARDNER: 

But you also told me -- and I thlnk you just agreed to 

it -- that it would be dangerous or misleading for 

HDR/Turner to tell somebody from the State you can walk 

on these things, right? 

Yes, and certainly I never saw that in any depositions. 

Well, you saw that in Mr. Bowman's deposition? 

No, sir. 

He was told you can walk on these things. He testified 

in court to that? 

Well, that was a -- that was vP-ry vague, that whole 

conversation, and if you have the specifics of it, where 

he said that and he knew who said it and he knew the 

dIH:>wer, then I overlooked it. I haven't seen that. 

MR. GARDNER: I'm going to ask you to assume that it's 

in his deposition, he said it in court, if he hadn't said 

it in his deposition, we certainly would have heard it on 

KEVIN MOLL, CSR (206) 296-9709 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q, 

cross. 

You read his deposition, right? 

Yes. 

That's goinq to be an important thing for you to 

consider, isn't it? Wouldn't you read that in some 

detail? 

Certainly. 

Now, Mr. Jensen, are you aware that he was let go by 

Turner? 

I think I recall that, yes. 

Do you recall that Mr. Machinski said it was for 

performance reasons? 

Yes. 

Now, is it your opjnion that what the workers should do, 

if they can't reach something they need to reach through 

an acr.ess panel, is disassemble or take apart this 

ceiling? 

Yes. 

You're an expert in metal securiTy ceilings, right, 

including these EI ceilings, these Environmental 

Interiors ceilings? 

I'm very familiar with them. 

You certainly, I ~ssume, are aware that Environmental 

Interiors's position is that you're not supposed to take 

them apart? You're aware of that? 

KEVIN MOLL, CSR (206) 296-9709 
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A. 

A. 

Q. 

A. 

Yes. 

MR. SCANLAN: Objection, mischaracterizes testimony. 

THE COURT: I think it's within reasonable bounds of 

cross. You can clarify on redirect. 

MR. SCANLAN: Your Honor, he's flat out 

misrepresenting what Mr. Garside said. 

MR. GARDNER: Well, let's turn to Mr. Garside's 

testimony. That's page 34. Let me take a picture and 

let's find it here. 

98 

MR. GARDNER: 32, line 17, testified to this ln court. 

"Are the Lockdown panels, regulars ones, meant to be 

removable. 

"ANSWF;R: No. 

"QUESTION: Are they meant to be permanent? 

"ANSWER: Yes." 

Is that your understanding of what the manufacturer 

says about these products? 

Yes. 

And lf they're disassembled, if someone has to take one 

out for whatever reason, that could damage it, you 

understand that? 

The system is inteilocked, where it meets all the testing 

requirements and seismic requirements, and, yes, if you 

have to disassemble some of it, you jeopardize the 

warranty. You can still do that. If you damage one of 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

the panels, you replace it with a new one. So it's 

common to access those ceilings through the panels. 

99 

Did anyone tell the State about that? Do you see any 

information in the OMM or anywhere else explaining to the 

State, if you take these apart, you may damage them, void 

warranty, see any information about that? 

No, sometimes the information is available. Sometimes, 

with some research, it will help you address work 

projects. 

Ok.:i.y. You had some comments about nol lldving seen 

security levels A and B. 

Do you recall that, sir? 

Yes. 

There are security levels 1 and 2, correct? 

Yes. 

Okay. And Aren't they very, very consistent on that ASTM 

2322, as the State understood security level A and B? 

The security level rating system that I've been familiar 

with most of my career is a littl8 rlifferent than the 

State. 

our security levels were minimum, low, medium, and 

The State uses a little bit different. 

don't know how that rP-lates to technical aspects of 

security products. 

I 

Well, you understood that the State understood security 

K~VIN MOLL, CSR (206) 296-9709 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

Q. 

A. 

Q. 

level A and B to mean it could withstanrl a blow with a 

sledgehammer for 60 minutes on A, and 30 minutes for B, 

correct? 

Yeah, and may I ask you where that standard came from? 

Was that a standard that the State developed? 

Well, let's look at 

Or was that a testing agency? 

Well, let's look at ASTM 1 and 2. I realize it doesn't 

say A and B, but it does say 1 and 2? 

I understand about the 1 and 2. I'm just -- had 

questions about the criteria for ratings, the 

sledgeharruner activity. 

Well, let's take a look. I recognize that it's not a 

sledge they use with a member ot a seal team or a 

prisoner, but it's a similar scientific basis, I think. 

100 

If you can look aT -- it's, for illustrative purpose3, 

Exhibit 276. Do I have that right? No, 286. I'm sorry. 

MR. RANKIN: What's the number? 

MR. GARDNER: 286. 

BY MR. GARDNER: 

Is that the ASTM standard we're talking about there, sir? 

Mr. Gardner, where exactly are you? 

Look at the table, looking at how they define 1 and 2, so 

we can compare it and see how close it is to A and B. 

So what is security level one? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

, 
101 

For grade number 1, 60 minutes. 

Okay. That's with a metal ram that sort of replicates a 

sledgehammer, basically? Is that your understanding of 

the test? 

Well, I was looking for that. I would like to see that. 

I'll find it for you here, but let's go to -- what is 

level 2 under the ASTM? 

Level 2 is 40 minutes. 

And Lhen after that it says, like for 60, it's 600 blows, 

and then the test --

Yes. 

And it's like a metal ram type, something with swinging 

to it, right? Were you familiar with those? 

Yes, J would imagine it would be some kind of a ram with 

measurable impact. 

So security level l anrl ?, would you agree, is quite 

consistent with how the State calls them A and B? 

Sure. 

Fair enough. 

You sa1rl that you didn't think either one of these 

ceilings could withstand a beating with a sledge for 30 

or 60 minutes, rlyht? 

No. 

Are you aware of whether there's been any testing done 

on, either, eel-Line or Lockdown? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

102 

No. No, that's purely an opinion. 

But you 1 re pretty confident that they couldn't withstand 

that, right? 

That's right. 

MR. GARDNER: Sir, I've got no other questions. Thank 

you very much for your patience and your time. 

THE COURT: Mr. Rankin. 

REDIRECT EXAMINATION 

BY MR. RANKIN: 

You were asked, Mr. Hobbs, about whether there was a rule 

at the State penitentiary that would prohibit the 

electricians from going into the mctQl security ceilings. 

Do you recall that line of questioning? 

Yes. 

In your opinion, should the management of the prison have 

determined the capacity of that ceiling and instituted 

such a rule before this accident occurred? 

Yes. 

You were also asked whether the letter from May 23rd, 

2006, should have been passed on or there should have 

been .information passed on to the penitentiary about 

walking on the ceilings voiding warranties. 

Do you recall that line of questioning? 

Yes. 
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1 know, friendly amendment we would make to that request 

2 is that in the event either side is using a particular 

3 exhibit during direct examination, when the opposing 

4 side gets up on cross, that same exhibit ought to be 

5 available. 

236 

6 THE COURT: Yeah. And I think that's reasonable. 

7 I mean, obviously, if it 1 s been used on direct, then you 

8 ought to be able to use it on cross as well. 

9 THE COURT: Okay. 

10 MR. GARDNER: Okay. Fair enough. 

11 This is one where I just want guidance because 

12 it's a big cost item. If we're going to have a 

13 transcript, or in closing, you know, where everybody's 

14 saying, well, I've got it right here, and this witness 

15 said exactly this, fine, but then what happens of course 

16 is that everybody ends up having to order just about 

17 every transcript. 

18 Certainly, if the other side orders one, you got 

19 

20 

21 

22 

23 

24 

25 

to order one. If they order one and you have your 

counterveiling witness, then you feel like you got to 

order that one. And this is breaking Bridget's heart, I 

know, because this is important to a court reporter. I 

know it's important to Kevin. 

THE COURT: We can probably have full employment 

for court reporters here if we do this, and we will 
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1 alternate court reporters every day so they can prepare 

2 all the transcripts. And 1 yes, it can be pricey. 

3 MR. GARDNER: It gets very pricey. And so if 

4 it's going to be okay, we know, that's okay; we'll deal 

5 with it. It's not like we haven't put in a bunch of 

6 money and costs already. It's not that big a deal. 

7 But if it's not, then we also know that we'll 

8 only get trial transcripts if we're confused about what 

9 a witness said, and we didn't want to, in argument, 

10 misrepresent it. But we wouldn't be quoting it or be 

11 putting it up on a screen. 

12 I was in a case where a whole closing argument of 

13 defense counsel was based upon on-screen trial 

14 transcripts, and the Court was uncomfortable stopping 

15 counsel in the middle of closing and saying, you can't 

16 do that, recognizing the attorney's entire power point 

17 for closing was based upon this approach. 

18 And I thought, well, we better find out before 

19 

20 

trial starts. Then we'll know if we're going to be in a 

transcript war or not. Either way is fine. Whatever 

21 you want. 

22 THE COURT: Okay. 

23 MR. SCANLAN: Yeah. Your Honor, again, I don't 

24 think there's any disagreement. But a friendly 

25 amendment that we might suggest is that -- and we read 
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1 the motion mostly just about the use of, as he framed 

2 it, trial transcripts during closing, that either party 

3 or all parties should have to give, and we arbitrarily 

4 came up with 24 hours notice of the intent to do so, so 

5 that the parties aren't unfairly surprised. And if Your 

6 Honor wants to make it more than 24 hours, we're fine 

7 with that. 

8 MR. GARDNER: You know --

9 THE COURT: I think that probably makes sense. 

10 MR. GARDNER: No, because you're often talking 

11 

12 

about the old analogy, 

Manhattan phone book. 

I'm showing my age, of being a 

I mean, transcripts of it's a 

13 lot, and so 24 hours, gee, we are going to use 

14 transcripts in closing. 

15 If transcripts are going to be used in closing, I 

16 just need to know, and then when say ordering from the 

17 court reporter, we'll get a copy at the same time. It's 

18 the only way you can realistically hope to get through 

19 things to be able to respond to that approach. And if 

20 that's it, that's fine, too. 

21 MR. SCANLAN: That's fine, Your Honor. 

22 THE COURT: Okay. I mean, I don't know if you 

23 folks feel like you can agree that you're not going to 

24 use transcripts in closing, but if some reason comes up 

25 that you're going to want to use a transcript for some 
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1 other purpose, that you'll notify the other side that 

2 you're going to get a transcript for some purpose, or 

3 eye don't know. 

4 MR. SCANLAN: Actually, Your Honor, because the 

5 concern that Mr. Gardner's raising is, it's actually a 

6 good one, it's just one that hadn't occurred to us. 

7 As far as it goes, we just thinking, you know, 

B not wanting to ambush someone at the last minute. I 

9 think it's reasonable to at any point in the trial, if 

10 anybody orders a transcript, we ought to notify 

11 everybody so that they have the right to get it, and 

12 then they can decide well then I want to gets this other 

13 transcript as well. 

14 We were just looking to the narrowed question as 

15 they framed the motion in limine, which is about using 

16 it in closing, and I hadn't thought it through, I guess 

17 I haven't had the horrible experiences Mr. Gardner has, 

18 with Opposing Counsel. 

19 But we're fine with some kinds of advanced notice 

20 to make sure that there's no prejudice to either party 

21 about the use of specific use of transcripts in closing. 

22 MR. MERRICK: Your Honor. 

23 MR. GARDNER: Are we using transcripts or not. 

24 If we are, fine. 

25 THE COURT: Okay. There are's two separate 
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1 things going on here as I understand it. Mr. Gardner 1 s 

2 motion I think is to say, no use of transcripts in 

3 closing at all, period. 

4 MR. GARDNER: Mm-hm (affirmative). 

5 THE COURT: But then there's a separate issue 

6 that we're starting to talk about of whether anybody's 

7 going to use a transcript for any other purpose at some 

8 point during the trial. 

9 And I think we need to talk about those two 

10 things separately. And so I mean, my understanding is 

11 that Mr. Gardner's motion is that we're not going to use 

12 transcripts in closing at all, period. 

13 MR. GARDNER: Correct. 

14 THE COURT: And are you guys in agreement with 

15 this or do you disagree with that. 

16 MR. SCANLAN: We 1 re in disagreement. 

17 MR. MERRICK: We're in disagreement, Your Honor, 

18 as I understand it, and I thought we had to go with 

19 displaying the transcripts to the jury. 

20 THE COURT: Uh-huh (uffirmative). 

21 MR. MERRICK: However, there may be precise 

22 testimony that we want to remind the jury of, and we can 

23 make use of the transcript in doing so. 

24 MR. GARDNER: That's fine. As long as I know. 

25 You know, if your's concerned about it I don't want it 
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1 granted, if it's not in agreement, we'll just put down 

denied and we know we've got a stipulate on that. 

That's okay. 

THE COURT: Okay. 

241 

2 

3 

4 

5 

6 

7 

8 

9 

MR. GARDNER: I don't know they're allowed to do 

because I've had courts say we're just not going to do 

it, the jury's got notes they're supposed to remember 

10 

what was said. 

word for word. 

Others is said, no, why not? It's a 

THE COURT: You know, I don't know that I feel 

11 comfortable prohibiting Counsel from doing it. I mean, 

12 if you guys want to agree not to do it, that's fine. 

13 But otherwise, I don't know that I would. In this case 

14 I will deny it. 

15 MR. GARDNER: Okay. 

16 THE COURT: Okay. So, let's see, I think that 

17 

18 

brings us to 51 then. 

MR. GARDNER: Yes. It's fairly routine, but 

19 being able to see what's coming in opening before it's 

20 coming in opening, so we know if it's something that is 

21 thought to be inadmissible or objectionable as a visual 

22 

23 

aid. 

It kind of a goes along with 52, that then what 

24 you have shown them should be produced because this is 

25 what you've told them the evidence will show, and it's 
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1 valid to say at closing Defense counsel said the 

2 evidence would show X, Y and Z, and they did not, or 

3 vice versa. 

4 So it's a twofold thing. One is, this is what 

242 

5 we're going to show them. Is there a problem? And the 

6 flip side is, then once it's shown, people should be 

7 able to, you know, because it's a big board -- in the 

8 olden days, it was all bid boards, and everybody could 

9 look at it and show it later on. Now we often have 

10 power points, and I just wanted a printout so that, you 

11 know, you can see what it was that they were promised 

12 

13 

14 

15 

16 

17 

18 

19 

the evidence would show. 

MR. SCANLAN: I don't think there's any problem 

sharing, exchanging opening exhibits, or printouts of 

power points, and so forth. 

THE COURT: Okay. 

MR. RANKIN: Your Honor, I'm sorry. The only 

question that came up, and I guess a point of 

clarification: Counsel was asked for a usable digital 

20 copy of such information. Muybe I'm a little 

21 old-fashioned, but I don't know what that means exactly. 

22 MR. GARDNER: Well, then you're in violation of 

23 the order right now. 

24 MR. RANKIN: I don't doubt it. I don't doubt it. 

25 But I don't know whether he just wants the printouts or 
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1 whether he wants something he can take and manipulate. 

2 

3 

That's my concern. 

THE COURT: Yeah. You're asking for something 

4 like on a thumb drive or something like that? 

243 

5 MR. GARDNER: What are we asking for? I can live 

6 with either, Your Honor. I'm okay. As long as I can 

7 read it. 

8 

9 

10 

THE COURT: 

20th century. But, 

MR. GARDNER: 

I'm with Mr. Rankin, back in the mid 

anyway, that's okay. 

So a printout is fine. As long as 

11 it's readable. Sometimes they're so small that you 

12 cannot even read them. If they're readable, that's 

13 

14 

15 

16 

fine. Okay. 

So we're at 53. 

THE COURT: Fifty-three. 

MR. GARDNER: ER documents not objected to should 

17 be admitted pretrial. That's kind of the rule. 

18 MR. SCANLAN: No objection. 

19 THE COURT: Okay. No objection to that? Okay. 

20 

21 

22 

23 

24 

25 

So that's granted. 

MR. GARDNER: So let's see. Fifty-four. 

Oh, yeah. 

amendments. 

Talking about Plaintiff's complaint 

MR. SCANLAN: 

MR. GARDNER: 

No objection. 

Yeah. Okay. 
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