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I INTRODUCTION

The plain language of Jury Instruction 14 prohibited the jury, when
evaluating plaintiffs’ negligence claim under Davis v. Baugh,' from even
considering the HDR/Turner contract with the State, that contract’s
language, or whether defendants breached that contract. The record shows
that the trial court, accepting the specific defense argument that the
contract “is not evidence of the standard of care,” clearly confirmed this
purpose of Jury Instruction 14, unequivocally precluding the jury from
considering the contract for any purpose related to negligence.

The transcript of plaintiffs’ counsel’s closing argument shows that
he could not and did not argue plaintiffs’ negligence theory to the jury:
that the contract between HDR/Turner and the State establishes the
standard of care HDR/Turner was required to follow when constructing
the North Close Project and their corresponding tort duty to Marshall
Donnelly under Davis.

Plaintiffs preserved their objection to HDR’s proposed “contract
instruction” and to what became the trial court’s Jury Instruction 14 by
timely filing a brief opposing the instruction that thoroughly apprised the
trial court of the legal basis for plaintiffs’ objection before any oral

argument concerning jury instructions occurred. CP 528, 529. Despite

1159 Wn.2d 413, 150 P.3d 545 (2007).



multiple, egregious defense omissions and misrepresentations of this trial
court record, the record shows that the trial court prohibited plaintiffs from
arguing their theory of negligence and that plaintiffs clearly preserved
their objection to the trial court’s erroneous instruction.

It is undisputed that the building owner, Marshall Donnelly’s
employer, had no knowledge that walking on the heavy-duty, metal
“Lockdown” security ceilings would void all warranties and was unsafe.

It is undisputed that defendants learned of this performance limitation
during construction. This is exactly the type of building material, the type
of latent hazard, and the type of information a building owner requires that
was the very basis of the Davis decision. The HDR/Turner contract with
the State defines the “work,” that work indisputably includes providing the
State with this critical performance, safety and warranty information in the
building Operations and Maintenance Manual (OMM) Davis allows
liability to third persons for negligent “work™ even after project
completion and the trial judge in this case should have allowed the jury to
assess the only source of information defining the “work™ and whether
defendants performed that work negligently: the contract.

This Reply will focus primarily on the trial court’s instructional
error, which requires reversal. Plaintiffs in a separate section below will

respond to defendant Turner’s cross appeal.



II. REPLY STATEMENT OF FACTS

A. What Jury Instruction 14 said.

It is undisputed that the trial court admitted as evidence the
contract between HDR/Turner and the State of Washington without
objection and that no party during trial ever questioned its relevance to
determining the standard of care for a construction contractor in
Washington in this claim under Davis. It remains undisputed that every
key defense liability witness conceded in their testimony the contract’s
relevance to the issue of negligence. For instance: (1) HDR Vice
President and project architect Larry Hartman, (2) HDR/Turner Project
Manager Eric Wildt, and (3) defense construction expert Daniel Hobbs all

admitted that a reasonably prudent contractor should follow the

requirements of HDR/Turner’s contract with the State of Washington in

preparing the building’s Operations and Maintenance Manual (OMM) and

in determining what HDR/Turner must include in the OMM. RP 2458-59
(10-6-14pm), RP 2589 (10-7-14am), RP 2107-08 (10-2-14am)).

Every defendant acknowledges on appeal that the language and
requirements of that contract were a central focus of all parties and the
evidence at trial. Nonetheless, the trial court gave Jury Instruction 14:

You have heard testimony about the language in the

contract relating to maintenance and warranty information.
You are instructed that there are no breach of contract



claims against the defendants in this case and you may not

consider whether the contract was breached in considering

whether the defendants were negligent. This evidence may

be considered on the issue of causation.

CP 542, p. 8905; RP 2959 (10-9-14am).

The trial court did not define “breach” or “breach of contract” or
“breach of contract claim” for the jury. The trial court instructed the jury
that “it is important for you to remember that the lawyers’ remarks,
statements, and arguments are not evidence” and that “[y]ou should

disregard any remark, statement or argument that is not supported by the

evidence or the law as I have explained it to you.” CP 542 (Jury

Instruction 1) (emphasis supplied); RP 2952 (10-9-2014am).

B. What the trial court said about Jury Instruction 14.

It is also undisputed that plaintiffs subsequently attempted,
unsuccessfully, to mitigate the impact of Jury Instruction 14 by proposing
an additional sentence to the instruction that would have read: “You may
consider the language of the contract on the issue of causation and as

evidence of the standards and specifications that apply to the defendants.”

RP 2913-14 (10-8-14pm); CP 535A (emphasis supplied). Defense counsel
at trial argued that the trial judge had “already found that this is not
evidence of the standard of care * * *.” RP 2914-15. Accepting this

defense argument — that the language of the contract is not evidence of the



standard of care -- the trial judge rejected plaintiffs’ proposed amended
instruction and thereby rejected plaintiffs’ attempt to mitigate the
prohibition on plaintiffs’ ability to argue their liability theory: that the
contract between HDR/Turner and the state is critical evidence of the
standard of care this contractor was required to follow and, therefore, the
tort duty of reasonable care it owed to third parties, even after project
completion under Davis. RP 2917 (10-8-14pm).

In addition to omitting key portions of the record, defendants’
appellate arguments rely on incomplete and out-of-context quotations that
inaccurately represent the record. For instance, defendants cite one
sentence spoken by the trial judge taken grossly out of context from a two-
day argument over jury instructions to support their claim that the trial
court allowed plaintiffs to argue their theory of negligence despite the
plain language of Jury Instruction 14 prohibiting it. See Turner Brief at 22
(citing RP 2917 (10-8-14pm)) (quoting the trial judge as saying “You can
put the standards [of the contract] up there and talk about this is what they
were supposed to do under the contract, but you can’t argue that — the
breach provides a breach for determining liability....””) (brackets supplied
by Turner’s appellate counsel)).

Instead, the full quotation, in context, shows that the trial judge, at

the insistence of defense counsel Lindsey Pflugrath, unequivocally



intended Jury Instruction 14 to do exactly what it says - prevent plaintiffs’
counsel from connecting the language of the contract to negligence:

MR. GARDNER: * * * ] attempted to modify — I still don't
like the instruction at all, that contract instruction that
was submitted by HDR. But [ have added a clause, based
upon both our conversation this morning and this afternoon
when we talked about what do we do with things like the
fact that these guys do have to follow the contract. I mean, 1
don't have a case without it.

And that clause would say, "You may consider the
language of the contract on the issues of causation and as
evidence of the standards and specifications that apply to
the defendants." I have to have that, or I can't make an
argument on any of them.

MS. PELUGRATH:? Your Honor, we strongly disagree.
That's been the subject of argument for hours today.

MR. GARDNER: Let me hand you my proposal.
THE COURT: Let me look and see what he has got.

MR. GARDNER: Because we -- this afternoon -- I will let
you read it.

THE COURT: Now, the instruction that I had done so far
has this first part, "You may consider the language of the
contract on issues of causation" and ends there.

And what Mr. Gardner's proposing to add is "and as
evidence of standards and specifications applied to the
defendants."

MS. PFLUGRATH: Which is exactly what we argued
about all morning and what your Honor has already
found that this is not evidence of the standard of care,
that it goes to causation.

2 Ms. Pflugrath was co-counsel with Mr. Scanlan for defendant HDR at trial.



MR. GARDNER: But it is -- for example, the
specifications, the standards they -- that's what they have to
follow in order to build the building, in order to follow the -
in order to deliver the product to the owner. I don't know
how I can show what the standard is for what they're
supposed to do if I can't reference the contract as
providing those standards.

It's -- you know, a defendant can say, look, standard of care
is X, Y and Z. Now, standard of care is going to include, for
example, like Mr. Cramer said, following the
manufacturer's installation instructions, which are what are
adopted by the specifications of the contract.

I mean, we put up the contract document to show the
specifications. I don't know how to even make the
argument without saying the contract impacts what the
standard is that they have to follow. They get the part
here that says breach of contract, breach of contract.
You know, that doesn't establish liability.

But it does help inform what the standards are
defendants have to follow in complying -- in doing this
project.

MS. PFLUGRATH: This is exactly what we have been
talking about, and that is going to the standard of care,
which is inappropriate here. Your Honor has already
ruled.

Now, I understand that Mr. Gardner wants to be able to
show the specifications. They have been made an exhibit.
They certainly can be shown, and the jury can read those.
But to imply that there is a breach of those
specifications and, therefore, they have breached the
standard of care is what we have argued about all day
and your Honor has correctly ruled.

This is just an attempt to get you to modify your ruling
again. "You may consider the language of the contract on



the issue of causation." As you have said, Mr. Gardner can
put the specification language up there, and he can say,
"This is what was supposed to be given under the contract,
and because it wasn't, then Mr. Donnelly went up there."

That's causation.

MR. GARDNER: And this afternoon we talked about this,
and brought up the problem with Noise Control, and you
recognized the dilemma. Wait a minute here. How can we
write the contract out in terms of what it is they are
supposed to do?

And that's -- it provides evidence of breach of it -- it's not if
they breach it, they're done. But it does provide some
evidence of what standards they've got to follow. I don't
know how else to do it.

THE COURT: Mr. Rankin, do you want to get a word in
here?

MR. RANKIN:® I mean, I don't really have anything to add
to what Ms. Pflugrath said. I think she said it very well. 1
just disagree with Mr. Gardner's approach.

THE COURT: Okay. Mr. Cottnair?
MR. COTTNAIR:* The same, your Honor.

THE COURT: I am going to leave it the way we had it
before, Mr. Gardner, which is that it ends at causation.
MR. GARDNER: So how do I argue my case, your Honor?

THE COURT: You can put the standards up there and talk
about this is what they were supposed to do under the
contract, but you can't argue that that — the breach provides
a basis for determining liability. It simply -- this is how
you can determine, you know, what —

3 Mr. Rankin was lead counsel for defendant Turner at trial.
4 Mr. Cottnair was co-counsel with Mr. Merrick for defendant Noise Control at trial.



MR. GARDNER: And why doesn't it -- when it just says
"issue of causation," it is evidence of what it is they are
supposed to do. I mean, you just said it. And you said it
after lunch. This, then, basically is telling them you
can't consider what they are supposed to do on the
contract as to whether they have done anything wrong.

MS. PFLUGRATH: Exactly. I mean, can we stop?

THE COURT: We are done. I don't want to keep going
back to this issue.

RP 2913-2918 (10-8-2014) (emphasis supplied).

C. What the plaintiffs’ lawyer said: plaintiffs’ closing
argument followed the trial judge’s clear prohibition against
arguing that the language of the contract should be considered
by the jury on the issue of negligence.

The appellate record shows that plaintiffs’ counsel, having no
choice, followed the trial court’s 11" hour prohibition on the use of
contract language and contract breach on the issue of negligence.
Plaintiffs’ counsel’s closing argument began on the morning of October 9,
2014. RP 2947, 2969 (10-9-14am). The transcript shows that plaintiffs’
counsel organized his argument clearly in three parts:

(1) negligence (RP 2969-2988 (10-9-14am));

(2) proximate cause (RP 2988-3009 (10-9-14am)), and

(3) damages (RP 3009-3029 (10-9-14pm)).

Consistent with the trial court’s prohibitions on his closing

argument, plaintiffs’ counsel made no reference to Jury Instruction 14 in



his argument to the jury on negligence. See RP 2969-2988.° Plaintiffs’
counsel could not and did not argue that the contract or the contract
language was relevant to or established the standard of care, the
defendants’ duty of reasonable care, or negligence. See RP 2969-2988.°
The record of that argument defeats entirely the defendants’ claim that
plaintiffs were able to argue their theory of negligence despite the trial
court’s erroneous Jury Instruction 14.

The defense reliance on out-of-context quotes is profound.
Turner’s brief, adopted by the other defendants, first relies on an
October 8, 2014 quote (“this is what they were supposed to do under the
contract™) at RP 2917 (10-8-14pm). Turner Brief at 22. This quote is
from arguments over the jury instructions and not from closing arguments.
Closing arguments did not occur until the next day, October 9. See
RP 2947, 2969 (10-9-14am).

The defense then relies on quotes concerning the May 23, 2006
letter and evidence showing that the letter should have been included in

the OMM. Turner Brief at 23 (citing RP 2995 (10-9-14am); Noise

5 AtRP 2977, Ins. 1-3, plaintiffs’ counsel states “[s]o now we look at jury instruction ten,
number 14 in your packet there, Connie * * *.” The reference to “number 14” is a
comment to plaintiffs’ trial paralegal, Connie Grenley, whose audio-visual index was
numbered differently than the Court’s final jury instructions. “Number 14” is a reference
to Jury Instruction 10, not to Jury Instruction 14.

® This is in contrast to the Turner closing argument, which began with a reference to the
contract — the RFP — to argue what Turner was and was not required to build in this case.
See RP 3061-3062.

10



Control Brief at 7 (citing RP 2995-96 (10-9-14am). These portions of
plaintiffs’ closing argument clearly and exclusively concerned proximate
cause. See RP 2988-3009 (10-9-14am)). Plaintiffs’ proximate cause
argument began at page 2988 of the transcript: “Now let’s look at the next
issue, question two on the verdict form, is proximate cause * **.”

RP 2988 (10-9-14am). Defendants’ quote also intentionally omits the
very next sentence, critical to its context: “* * * this is another way that
shows that the cause, the cause of this disaster, is the failure of
HDR/Turner to put this information in the OMM.” RP 2995-96
(10-9-14am) (emphasis supplied).

Similarly, the defense then relies on a quote from plaintifts’
rebuttal argument. Turner Brief at 23; Noise Control Brief at 7 (both
citing RP 3118 (10-9-14pm)). Again, defendants omit the critical, very
next sentence: “They don’t send it in, so it’s not there when Mr.
Howerton is going through the OMM looking for warranty
information.” RP 3118 (10-9-14pm) (emphasis supplied). This is
obviously a proximate cause argument.

Turner then argues that plaintiffs’ counsel “repeated the language
or its paraphrase at least 28 times more in front of the jury.” Turner Brief

at 24. However, not one of Turner’s citations to the record is a citation to

any portion of plaintiffs’ closing argument; every citation is to events in

11



the record that occurred before closing argument and before the trial court
granted the defense request for what became Jury Instruction 14. Id.”
The HDR brief is equally egregious: of its 30 citations to the trial
court record buried in its footnotes, only three are to closing argument
(RP 2974-75, 2995, 3028) and each of those either involve plaintiffs’
proximate cause argument or do not support HDR’s position on appeal.
See HDR Brief at 14 (footnotes 1 & 2). All this establishes is that the
central focus throughout trial of the contract’s unchallenged relevance on
the issue of negligence, subsequently removed from the jury’s
consideration by the trial judge after all parties rested.
D. Plaintiffs immediately filed a brief fully apprising the trial
court of the legal basis for plaintiffs’ objection to defendant

HDR’s supplemental proposed “contract instruction” and to
what became the trial court’s Jury Instruction 14, preserving

this error completely.

Prior to trial the parties submitted proposed jury instructions on
August 29, 2014. No party initially proposed an instruction similar to Jury

Instruction 14.® On October 7, 2014, HDR then proposed a “contract

7 Similarly, the defense claims that plaintiffs’ counsel “referred to the contractual
language or a paraphrase thereof at least five times” but cites only portions of the record
where plaintiffs’ counsel was simply describing the testimony of witnesses or making
plaintiffs’ proximate cause argument. See Turner Brief at 24; ¢f. plaintiffs’ negligence
argument (RP 2969-2988 (10-9-14am) and proximate cause argument (RP 2988-3009
(10-9-14am)).

¥ Compare CP 400C (Noise Control’s August 29, 2014 Proposed Jury Instructions), CP
400H (HDR’s August 29, 2014 Proposed Jury Instructions), CP 411 (Plaintiffs’ August
29, 2014 Proposed Jury Instructions), CP 609 (Turner’s August 29, 2014 Proposed Jury
Instructions) with CP 452 (the trial court’s October 10, 2014 Jury Instructions).
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instruction,” which became Jury Instruction 14, in a supplemental brief
filed at the very end of trial after all parties rested. CP 524A (“HDR
Architecture’s Request for Instruction Regarding the Contract™).

In arguing that plaintiffs somehow waived their objection to Jury
Instruction 14, defendants omit that plaintiffs immediately drafted and
filed a response and objection to the HDR proposed contract instruction on
the morning of October 8, 2014, before any oral argument on jury
instructions occurred. CP 528, 529.° This is a critical omission from the
record because in that trial court briefing plaintiffs made the same
arguments and cited the same authority opposing the instruction as they do
here.'® CP 528. Plaintiffs therefore timely and thoroughly apprised the
trial court of the basis of their objection to the HDR proposed contract
instruction and to what became the trial court’s Jury Instruction 14. CP
528.

All other communication on the record concerning HDR’s
proposed contract instruction and the trial court’s Jury Instruction 14
followed and was in the context of plaintiffs’ clear, written objection to

the trial court giving such an instruction at all. Every single out-of-context

? “Plaintiffs’ Response to Defendant HDR’s Request for Instruction Regarding the
Contract” (see Appendix B hereto) and “Declaration of Peter E. Meyers in Support of
Plaintiffs’ Response to HDR’s Request for Instruction Regarding the Contract.”

'% In addition, plaintiffs argued that HDR proposed “breach of contract” instruction was
an impermissible comment on the evidence. See CP 528.
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quote the defendants use to support their appellate argument occurred after
plaintiffs’ filed their written objection fully apprising the trial judge of
reasons plaintiffs opposed the instruction.

III. ARGUMENT IN REPLY

A. Jury Instruction 14 was a clear, prejudicial misstatement of
law requiring a new trial.

1. Jury Instruction 14 is a misstatement of law because
jurors must be able to consider contract language and
whether a contract was breached in order to determine
negligence under Davis in this case.

No defendant cites any legal authority on appeal to support the
proposition that Jury Instruction 14 “properly told the jury they could not
consider breach of contract to determine whether defendants were
negligent.” Turner Brief at 20.'" As they did below, defendants simply
argue that Marshall Donnelly was not a party to the HDR/Turner contract
with the State and that the contract does not obligate HDR/Turner to
provide for the safety of WSP personnel after project completion. Turner
Brief at 19-20. Neither point is relevant here.

The defense, like the trial court below, remains mistakenly fixated

on the “boundary” between tort law and contract law. See, e.g., Noise

' See RAP 10.3(a)(6) (parties are required to support their arguments with citations to
legal authority and references to relevant parts of the record); Norcon Builders, LLC v.
GMP Homes VG, LLC, 161 Wn. App. 474, 486, 254 P.3d 835 (2011) (“[w]e will not
consider an inadequately briefed argument.”); Cowiche Canyon Conservancy v. Bosley,
118 Wn.2d 801, 809, 828 P.2d 549 (1992) (arguments not supported by legal authority or
citation to the record need not be considered).
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Control Brief at 5. This boundary is a factor only where there is a “purely
commercial dispute” between two contracting parties because “tort law is
a superfluous and inapt tool for resolving purely commercial disputes.”
Affiliated FM Ins. Co. v. LTK Consulting Servs., Inc., 170 Wn.2d 442,
451-52, 243 P.3d 521 (2010) (citation omitted). vNeither Davis nor this
case involve a commercial dispute.

In the absence of a purely commercial dispute, Washington law
often allows evidence of a breach of contract to determine tort liability.
The independent duty doctrine is an example, allowing both contract and
tort remedies if a breach of contract is simultaneously a “breach of a tort
duty arising independently of the terms of the contract.” Eastwood v.
Horse Harbor Found., Inc., 170 Wn.2d 380, 389, 241 P.3d 1256 (2010).
However, “[t]he analytical framework provided by the independent duty
doctrine is only applicable when the terms of the contract are established
by the record. To determine whether a duty arises independently of the
contract, we must first know what duties have been assumed by the parties
within the contract.” Donatelli v. D.R. Strong Consulting Engineers, Inc.,
179 Wn.2d 84, 92, 312 P.3d 620 (2013) (emphasis in original).

No defendant meaningfully distinguishes the cases plaintiffs cite in
their Opening Brief that establish the need for a fact finder to use a

contract between two parties to determine the nature and scope of a tort
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duty to a third party. The defense argues only that the cases plaintiffs cite
involved contractual obligations for the “safety of workers” during
construction. Turner Brief at 19. This misses the point entirely.

Instead, each of the cases plaintiffs cite show that a contract is both
relevant and necessary for the jury to consider in a tort claim by a third
party: Caulfield v. Kitsap County, 108 Wn. App. 242, 257,29 P.3d 738
(2001) (in a tort claim by a disabled third party patient against a county for
caseworker negligence, the county’s contract with the State provides
“evidence of the reasonable standard of care for caseworkers managing
COPES in-home care placements™); Kelley v. Howard S. Wright
Construction Co., 90 Wn.2d 323, 334 582 P.2d 500 (1978) (“‘an
affirmative duty assumed by contract may create a liability to persons not
party to the contract, where failure to properly perform the duty results in
injury to them”); Larson v. Heintz Construction Co., 219 Or. 25, 52-54,
345 P.2d 835 (1959) (in a tort claim against a highway contractor, the
contractor’s “reasonableness depends on the circumstances, and here the
contract was a circumstance. It is evidence of what the contractor
conceived the measure of his duty to be. * * * The contractor undertook
the work knowing what was expected of him, and it is fair to let the
contract enter into the jury’s consideration of what was reasonable under

the circumstances”); Dornack v. Barton Construction Co., 272 Minn. 307,
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317-18, 137 N.W.2d 536, 544 (1965) (in a third party tort claim against a
construction company working under contract with the State of Minnesota,
“the provisions in that contract are proper for jury consideration in
determining whether the construction company complied with its general
duty of due care™); Wells v. Tanner Bros. Contracting Co., 103 Ariz. 217,
222,439 P.2d 489 (1968) (in a third party tort case against a construction
company working under contract with the State of Arizona, “the jury was
properly instructed that the standard of care to be used in measuring [the
construction company’s| conduct was that of ordinary care under the
circumstances * * * one of the circumstances which the jury might have
considered was the existence and contents of [the construction company’s]
contract with the State”).

Davis unequivocally extends contractor tort liability to third
persons after project completion. As in Caulfield, Kelley, Larson,
Dornack and Wells, a jury must necessarily consider the contract between
HDR/Turner and the State — its language and whether HDR/Turner
breached it -- to determine whether defendants were negligent in this case.

2. The focus of witness testimony at trial was whether the

defendants negligently failed to meet their duties as set
forth in the contract specifications.

No defendant in the case at bar argued at trial or seriously argues

now that the contract between HDR/Turner and the State was not relevant
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to the issue of negligence. No defendant objected to admission of the
contract as evidence at trial. No defendant objected to questions posed to
their employees and experts that elicited testimony linking contractual
obligations to the defendants’ standard of care or to the tort duties of a
reasonable building construction contractor. Turner’s closing argument in
fact began with a reference to the contract’s relevance to determining duty
in this case — to argue what Turner was allegedly not required to do in
constructing the North Close Project. RFP 3061-62 (10-9-14pm).

The defendants cannot overcome this simple point: In some cases,
like this one, the terms of a contract between two parties are the only
source of information to determine the tort duty owed to a third party.
Here, the jury needed to determine what defendants agreed to do in order
to determine what tort duties they owed to Marshall Donnelly under
Davis. The only evidence of that is in the contract HDR/Turner
voluntarily entered into to build the North Close Project. To show that the
defendants were negligent under Davis by failing to provide critical metal
security ceiling performance information in the OMM to the State, the
plaintiffs must be able to point to the language and terms of the contract
and the obligations defendants agreed to undertake, so the jury may
consider whether defendants negligently failed to meet those obligations

in building the North Close Project.
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The trial judge unexpectedly and without legal authority prohibited
this inquiry by the jury at the very end of a five-week trial during which
the central focus of all parties was those very contract obligations and
whether defendants performed them. This was an error of law, it was
highly prejudicial, and it requires reversal and a new trial.

3. Use of the contract to establish tort liability standards
of performance for a construction contractor is fair.

Defendants can hardly argue it is unfair for the terms of their
contract with the State to be used to establish a tort standard of care. They
carefully negotiated those terms and were paid to perform the obligations
they voluntarily undertook when the they signed the contract. They
should not be heard to complain now when they are held to the very same
standard of conduct in a tort claim by a third party under Davis. Indeed,
the specific requirements of the contract provide the clearest possible
standard for a jury to apply in a case like this one.

4. The meaning of Davis is not limited to “physical
construction.”

This Court is bound by controlling precedent of the Supreme Court
and prior appellate court decisions. Freestone Capital Partners L.P. v.
MKA Real Estate Opportunity Fund I, LLC, 155 Wn. App. 643, 673, 230
P.3d 625 (2010); Union Bank, N.A. v. Vanderhoek Associates, LLC,

46565-5-11, 2015 WL 8950010, at *6 (Wash. Ct. App. Dec. 15, 2015).
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Defendant HDR makes the unsupported claim that Davis “exclusively
addressed physical construction” and argues that “all the Davis decision is
about” is “the physical limitations on an owner’s ability to meaningfully
inspect modern-day constructed facilities.” HDR Brief at 31.

This argument fails first because the Davis opinion does not limit
its holding to “physical construction.” See HDR Brief at 30. The Davis
opinion never uses that term. No subsequent appellate decision limits or
narrows Davis in any way. This Court should not do so absent Supreme
Court authority.

Second, the unwarranted limitation of Davis HDR proposes here
makes no sense. HDR admits that the Davis opinion was concerned with
latent defects and hazards and the “realities that ‘modern’ materials may
not be readily susceptible to visual inspection.” HDR Brief at 30, 31. On
this point, HDR is correct:

* * * Today, wood and metal have been replaced with

laminates, composites, and aggregates. Glue has been

replaced with molecularly altered adhesives. Wiring,

plumbing, and other mechanical components are

increasingly concealed in conduits or buried under the

earth. In short, construction has become highly

scientific and complex. Landowners increasingly hire

contractors for their expertise and a nonexpert

landowner is often incapable of recognizing
substandard performance.

Davis, 159 Wn.2d at 419 (citations omitted; emphasis supplied).
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This is exactly plaintiffs’ claim in this case: defendants failed to
follow their contractual obligations to provide the building owner with
critical information in the OMM that would have alerted the State to
performance limitations that even defendants were unaware of until
midway through construction — that workers cannot enter through the
“MEP Access” panel and safely walk on these heavy-duty metal security
ceilings.'? HDR/Turner voluntarily contracted to provide this information
and doing so — by contract — was part of their work in this case just as
proper installation of a drain pipe was part of the work the contractor in
Davis voluntarily contracted to perform.

Lockdown is a modern, unique, heavy-duty, metal security ceiling
product, intended for a unique purpose. RP 618 (9-22-14am). It is
undisputed that WSP employees had no experience with it and that it had
never been used in a WSP building before the North Close Project.” It is
undisputed HDR/Turner and even Noise Control, the installer, did not
know whether a worker could safely walk on it. It is undisputed that
defendants never passed this information on to the State in any manner.

RP 1738 (9-30-14am).

12 See Appendix A (Exh. 74-237 (plenum space photo), Exh. 71-003 (MEP access
panel); Exh. 71-029 (MEP access panel label)).

13 See RP 294-95, 297, 316-17 (9-17-14); RP 432-33, 537 (9-18-14); RP 701, 704 (9-22-
14am); RP 846-48, 915-16 (9-23-14am); RP 1740-41 (9-30-14am); RP 2464-65 (10-6-
14pm); RP 2534, 2578-2581 (10-7-14am).
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This is exactly the type of building material, the type of latent
hazard, and the type of information a building owner requires that was the
very basis of the Davis decision. The HDR/Turner contract with the State
defines the “work,” Davis allows liability to third persons for negligent
“work” even after project completion, and the jury in this case should have
been allowed by the trial judge to assess the only source of information
defining the “work” and whether defendants performed that work
negligently: the contract.

Third, HDR’s argument fails also because it does not account for
the treatment of buildings as “chattels” in Section 385 of the Restatement
(Second) of Torts (1965)'* as adopted by Davis, which provides:

One who on behalf of the possessor of land erects a

structure or creates any other condition thereon is subject to

liability to others upon or outside of the land for physical

harm caused to them by the dangerous character of the

structure or condition after his work has been accepted by

the possessor, under the same rules as those determining

the liability of one who as manufacturer or independent

contractor makes a chattel for the use of others.

Davis, 159 Wn.2d at 417 (quoting Restatement (Second) of Torts, § 385
(1965)) (emphasis supplied). The Davis opinion also cites Restatement

(Second) of Torts sections 394 and 396 — both involving “liability of

persons supplying chattels for the use of others.” Davis, 159 Wn.2d at

' “persons Creating Artificial Conditions on Land on Behalf of Possessor: Physical
Harm Caused After Work has been Accepted.”
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417. This alone defeats the HDR claim that “all the Davis decision is
about” is “the physical limitations on an owner’s ability to meaningfully
inspect modern-day constructed facilities.” HDR Brief at 31.

Davis adopted sections 585, 594 and 596 of the Restatement
(Second) of Torts and “the same rules as those determining the liability
of one who as manufacturer or independent contractor makes a
chattel for the use of others,” because it was concerned with negligent
work resulting in latent circumstances that made injury to a third person
reasonably foreseeable. See Davis, 159 Wn.2d at 417 (citing Restatement
(Second) of Torts §§ 385, 394, 396 (1965)).

Negligent work may be based upon a negligent failure to provide
important warranty, safety or performance information. This concern
expressed in Davis is no different than in product liability cases such as
Ayers v. Johnson & Johnson, 117 Wn.2d 747, 818 P.2d 1337 (1991).
There, the parents of a 15-month—old baby brought a product liability
action against the manufacturer of baby oil after the baby swallowed the
oil and suffered brain damage from aspiration. The Supreme Court
concluded the parents had presented sufficient evidence of the inadequacy
of the warnings on the purchased bottle of baby oil to support the jury's
verdict in their favor. Ayers, 117 Wn.2d at 750. The evidence supported

the jury's conclusion that the baby oil was not reasonably safe in the
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absence of warnings because “the ordinary consumer is unaware of the
danger presented by the inhalation of baby oil.” Ayers, 117 Wn.2d at 765.

Finally, this Court’s own application of the Davis decision in
Jackson v. City of Seattle, 158 Wn. App. 647, 656-57, 244 P.3d 425 (Div.
I, 2010), refutes HDR’s attempt to narrow Davis’ scope. Jackson involved
a homeowner suit against construction contractors, alleging that they
negligently installed a waterline for the previous owner, which caused a
landslide that damaged home and landscaping. The waterline did not
cause the problem in Jackson; instead, the homeowners claimed that the
contractor did not properly compact the soil, backfill the trench or
properly coordinate with each other and the municipality. Jackson, 158
Wn. App. at 651. The Jackson court held that Davis and the Restatement
(Second) of Torts Section 385 created construction contractor liability to a
homeowner even where the “thing built” was functional.

Finding that the “waterline itself worked as anticipated,” id. at 660,
the Jackson court applied Davis nonetheless:

Similarly here, the deterrent effect of tort law on negligent

construction would be diminished by absolving contractors

of tort liability so long as they deliver a functional system

and do not cause bodily injury. Contractors who install a

waterline on a steep slope have to be concerned about the

condition in which they leave the slope, not just the
condition of the waterline.
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Jackson, 158 Wn. App. at 656-57. The Jackson court’s analysis shows
that Davis is about more than the “thing built.”

The case at bar fits squarely within the scope and policy of Davis.
Lockdown metal security ceilings were a unique product and the
undisputed evidence showed that even HDR/Turner and their ceiling
installer, Noise Control, did not know whether they were “walkable
ceilings.” Defendants obtained this information midway through
construction from the Lockdown manufacturer yet did not pass it along in
any form to the building owner. The contract between HDR/Turner and
the State required defendants to provide all ceiling warranty information in
the OMM and it is without question that the information HDR/Turner
received during construction was warranty information: the May 26, 2006

letter advised HDR/Turner their security ceilings should not be walked on

and doing so “would void all warranties.” Exh. 38, p.1 (emphasis in
original).

Providing this information was part of the “work” under Davis and
certainly among the building construction tasks HDR and Turner
voluntarily agreed to perform when they signed the contract and accepted
payment for the project. Here, the building owner obviously did not have

knowledge of the performance limitations of these ceilings and the
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defendants did not fulfill their contractual obligation to provide this
critical information.

B. The trial court’s error prevented plaintiffs from arguing their
theory of liability.

Defendants argue that Jury Instruction 14 only “told the jury not to
consider any breach of contract” and that it “did not tell the jury not to
consider the contract provisions” on the issue of negligence. Turner Brief
at 22 (emphasis in original)."> The record — both the instruction itself and
the trial court’s discussion of it -- shows that this is simply not true.

Appellate courts presume the jury follows the instructions of the
court. State v. Kalebaugh, 183 Wn.2d 578, 586, 355 P.3d 253 (2015).
The standard for clarity in jury instructions is higher than that for a statute
because although courts may use statutory construction, juries lack these
same interpretive tools. State v. LeFaber, 128 Wn.2d 896, 902, 913 P.2d
369 (1996), overruled on other grounds by State v. O'Hara, 167
Wn.2d 91, 217 P.3d 756 (2009). Accordingly, in order to be valid, the
instructions must be manifestly apparent to the average juror. Id.; State
v. Irons, 101 Wn. App. 544, 550, 4 P.3d 174 (2000). Jury instructions
must be interpreted “in the same manner as a reasonable juror could

have.” State v. Hanna, 123 Wn.2d 704, 719, 871 P.2d 135, cert.

'S HDR “adopts” this argument, see HDR Brief at pp. 35, and Noise Control makes
essentially the same argument, see Noise Control Brief at 9.
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denied, 513 U.S. 919 (1994). Washington courts presume that the jury
understands a jury instruction’s words in their ordinary meaning.
Strandberg v. N. Pac. Ry. Co., 59 Wn.2d 259, 263, 367 P.2d 137 (1961).
A jury is to presume that each instruction has meaning. State v. Studd,
137 Wn.2d 533, 549, 973 P.2d 1049 (1999). While words which have
ordinary and accepted meanings are not subject to clarification, a trial
court is required to define technical rules or expressions. State v. Young,
48 Wn. App. 406, 415-16, 739 P.2d 1170 (1987).'®

The defense argument on appeal ignores the critical first sentence
of Jury Instruction 14: “You have heard testimony about the language in
the contract relating to maintenance and warranty information.” CP 542,
p. 8905 (emphasis supplied); RP 2959 (10-9-14am). This tells the jury
what the instruction is about. The last sentence in the instruction tells the

jury what they are allowed to do with “this evidence” (the language of the

'® While these common-sense standards for jury instruction clarity and interpretation
have mostly been the product of criminal appeals in Washington to date, there is no
authority and no reason to limit these principles to criminal law. Other states apply
similar standards in civil cases. See, e.g. Brimbau v. Ausdale Equip. Rental Corp., 440
A.2d 1292, 1298 (R.I. 1982) (a civil personal injury case quoting a criminal case, State v.
Reid, 101 R.1. 363, 366, 223 A.2d 444, 446 (1966)) (“[i]t is our function to consider the
manner in which the instruction ‘would be interpreted by a jury composed of ordinarily
intelligent lay persons listening to it at the close of the trial’”); Armstrong v. Polaski, 117
R.I. 565, 568, 369 A.2d 249, 251 (1977) (holding, in civil case, that “[i]t is, of course,
axiomatic that the trial justice was obliged to instruct the jury with precision and clarity
with respect to the rules of law applicable to the issues raised at trial”); Roberts & Co.,
Inc. v. Sergio, 22 Ark. App. 58, 60, 733 S.W.2d 420, 421 (1987) (each party to the
proceeding has the right to have the jury instructed upon the law of the case with clarity
and in such a manner as to leave no ground for misrepresentation or mistake).
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contract): “This evidence may be considered on the issue of causation.”
CP 542, p. 8905 (emphasis supplied); RP 2959 (10-9-14am). This last
sentence would be unnecessary and superfluous under both the “average
juror” test and under the rules of statutory construction unless it limited
the juror’s consideration of the “language of the contract” to the “issue of
causation.” These two sentences of the instruction, alone, would lead a
reasonable juror to conclude that the only purpose for which they can
consider “this evidence” -- the language of the contract -- is on the issue
of causation.

The middle sentence of Jury Instruction 14 and specifically the
phrase “you may not consider” followed by the undefined term “whether
the contract was breached” leaves no question of the instruction’s meaning
and the likely interpretation by jurors. To determine the ordinary meaning
of an undefined term, our courts look to standard English language
dictionaries. Boeing Co. v. Aetna Cas. & Sur. Co., 113 Wn.2d 869, 877,
784 P.2d 507 (1990). The ordinary meaning of “breach” is an “infraction
or violation of law, obligation, tie, or standard.” Merriam Webster
Dictionary, 2012 (emphasis supplied). Read as a whole, the instruction’s
plain language and the ordinary meaning of its terms lead to only one
reasonable conclusion: the trial court instructed the jury not consider the

language of the contract or whether defendants followed the contract for
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any purpose on the issue of negligence. This Court presumes the jurors
followed that instruction, the instruction was an incorrect statement of the
law, and the instruction is presumptively prejudicial.

The intent and impact of this instruction does not require
speculation by this Court because the trial court, with assistance from trial
defense counsel, left no doubt about its prohibition on plaintiffs’ ability to
argue their theory of liability. First, the trial judge denied plaintiffs’
request to add a phrase to this instruction that would have allowed the jury
to “consider the language of the contract on the issue of causation and as

evidence of the standards and specifications that apply to the defendants.”

RP 2913-14 (10-8-14pm) (emphasis supplied); CP 535A. Second, in
denying plaintiffs’ request for that language, the trial court accepted a
defense argument that it had “already found that this is not evidence of the
standard of care.” RP 2914-15 (10-8-14pm). The trial court agreed: “I am
going to leave it the way we had it before, Mr. Gardner, which is that it
ends at causation.” RP 2917 (10-8-14pm).

The defense appellate briefing tries to confuse the actual record of
plaintiffs’ closing argument. No defendant cites any part of plaintiffs’
counsel’s closing argument where he argues that the contract language
establishes the “standard of care” or that failure to follow the contract

language is evidence of a breach of that standard of care or is evidence of
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negligence. Plaintiffs’ counsel did not make any such argument because
the trial judge and Jury Instruction 14 prohibited plaintiffs’ counsel from
doing so.

The fact that plaintiffs’ counsel mentioned the contract in closing is
not the point and makes no difference here. The trial court allowed it on
the issue of causation which, of course, makes little sense now and would
have made less sense to the jury if they had reached that issue. Instead,
the fact that plaintiffs’ counsel was not allowed to connect the contract to
negligence despite repeated, key defense witness admissions that it
directly related to standard of care, and therefore negligence, is the critical
error that requires reversal and a new trial.

The defense argument that the “part of the instruction that said
‘[t]his evidence [of breach of contract] may be considered on the issue of
causation’ could not have been prejudicial, because the jury never reached
causation” (Turner Brief at 26) both misrepresents the language of the
instruction (“this evidence” refers to the “language of the contract” in the
Instruction’s first sentence) and is irrelevant (the issue here is the court’s
prohibition of the jury’s consideration of the contract language on the
negligence issue).

More fundamentally, the defense argument relies on the

assumption that the jury did not follow the trial court’s instructions.
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However, the presumption that a jury will follow the jury instructions
“will prevail until it is overcome by a showing otherwise.” Tennant v.
Roys, 44 Wn. App. 305, 315-16, 722 P.2d 848 (1986) (citing In re
Municipality of Metropolitan Seattle v. Kenmore Properties, Inc., 67
Wn.2d 923, 930-31, 410 P.2d 790 (1966)). This strong presumption
applies to the trial court’s instruction to disregard any “remark, statement,
or argument that is not supported by the evidence or the law,” State v.
Corbett, 158 Wn. App. 576, 596, 242 P.3d 52 (2010), to instructions that
“counsel's arguments are not evidence,” State v. Warren, 165 Wn.2d 17,
29, 195 P.3d 940 (2008), to instructions to disregard evidence referenced
and testimony elicited in violation of an order in limine excluding it, State
v. Thompson, 90 Wn. App. 41, 47, 950 P.2d 977 (1998), to limiting
instructions concerning prior criminal misconduct offered under ER
404(b), State v. Lough, 125 Wn.2d 847, 864, 889 P.2d 487 (1995), to
instructions to disregard a judge’s improper comment on the evidence,
State v. Malicoat, 126 Wn. App. 612, 617, 106 P.3d 813 (2005), to
instructions to disregard a prosecutor’s improper remark, State v. Kroll, 87
Wn.2d 829, 835, 558 P.2d 173 (1976), to instructions to disregard
improper evidence, State v. Russell, 125 Wn.2d 24, 84, 882 P.2d 747
(1994), to curative instructions, Storey v. Storey, 21 Wn. App. 370, 374,

585 P.2d 183 (1978), and to instructions to disregard a closing argument
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that deterrence is a permissible basis for damages in a tort case, Wuth ex
rel. Kessler v. Lab. Corp. of Am., 189 Wn. App. 660, 709-10, 359 P.3d
841 (2015).

There is no evidence in this record suggesting that the jurors did
not follow the trial court’s instructions and, specifically, that they did not
follow Jury Instruction 14. Because the jurors did not get past negligence
in their deliberations and never got to the issue of proximate cause, this
Court must presume the jurors in this case did not consider the contract
between HDR/Turner and the State for any purpose, regardless of any
reference to the contract in plaintiffs’ closing argument.

An attorney in closing argument applies the law to the facts. The
attorney should not be required to persuade the jury what the law is. Here,
Jury Instruction 14 was not simply an incomplete statement of the law; it
was an incorrect statement of the law. Under Anfinson v. FedEx Ground
Package Sys., Inc., 174 Wn.2d 851, 860, 281 P.3d 289 (2012), prejudice is
presumed and reversal is required.

C. Plaintiffs did not waive any objection to Jury Instruction 14
because (1) they filed a brief fully apprising the trial court of
the basis for their objections to HDR’s proposed “contract
instruction” and (2) all subsequent discussions concerning
what became Jury Instruction 14 followed that objection and
were in the context of plaintiffs’ unsuccessful efforts to
mitigate the impact of the trial court’s obvious instructional
error.
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Each defendant’s primary argument is that the plaintiffs somehow
“acquiesced” to what became Jury Instruction 14. Turner Brief at 18;
HDR Brief at 36; Noise Control Brief at 5. The record demonstrates this
is false.

CR 51(f) requires only that a party objecting to a jury instruction
“state distinctly the matter to which he objects and the grounds of his
objection.” An objection’s purpose is simply to allow the trial court to
remedy error before instructing the jury, avoiding the need for a retrial.
Washburn v. City of Federal Way, 178 Wn.2d 732, 746, 310 P.3d 1275
(2013). “The pertinent inquiry on review is whether the exception was
sufficient to apprise the trial judge of the nature and substance of the
objection.” Washburn, 178 Wn.2d at 747 (quoting Crossen v. Skagit
County, 100 Wn.2d 355, 358, 669 P.2d 1244 (1983)). “So long as the
trial court understands the reasons a party objects to a jury instruction, the
party preserves its objection for review.” Washburn, 178 Wn.2d at 747.

Crossen v. Skagit County involved a suit against Skagit County
over allegations that the county had negligently failed to warn motorists
about a dangerous stretch of road. Crossen, 100 Wn.2d at 357. At trial,
Crossen asked for three jury instructions with citations to a uniform traffic
control manual. Crossen, 33 Wn. App. at 245—46. The trial court refused,

and Crossen objected. /d. The jury returned a verdict for the county. Id.
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at 245. The Court of Appeals refused to reach the merits of Crossen's
appeal, holding that her failure to present argument as to why the
instructions were necessary precluded review. Id. at 246. The
Washington Supreme Court reversed, holding that a party preserves an
allegation of instructional error for review if they object and the trial court
understands the substance of the objection. /d. at 359. The Supreme
Court reviewed the trial record, found “extended discussions™ about the
jury instructions, and determined that the trial court understood the nature
of Crossen's objection. 1d.; see also Washburn, 178 Wn.2d at 746-47.
Similarly, a party's objection to a trial court's failure to give its
competing instructions will preserve any objection to the instruction
actually given. Washburn, 178 Wn.2d at 747. Falk v. Keene Corp., 113
Wn.2d 645, 782 P.2d 974 (1989), involved a product liability claim
against an asbestos manufacturer. Falk, 113 Wn.2d at 646. The Falks
objected to the trial court's refusal to instruct the jury that it should
determine the manufacturer's liability using principles of strict liability.
Id. at 647. After overruling the Falks' objection, the trial court instructed
the jury that it should use principles of negligence to determine the
existence of a design defect, and the Falks did not object to this
instruction. Id. at 646—47. The Washington Supreme Court held that

although the Falks had not objected specifically to the instruction given by
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the trial court, they had objected to the failure to give their proposed
design defect instruction and therefore had apprised the trial court of their
objection to the design instruction given. /d. at 658. By doing so, the
Falks preserved their claim of instructional error for review. Id, see also
Washburn, 178 Wn.2d at 747.

In Washburn, supra, involved an instruction that “[a] city police
department has a duty to exercise ordinary care in the service and
enforcement of court orders.” Washburn, 169 Wn. App. 588, 602, 283
P.2d 567 (2012). The Court of Appeals, citing CR 51(f), determined that
the City objected only to the wording of the instruction rather than its
substance, found that the instruction was therefore the law of the case, and
affirmed the verdict. Washburn, 169 Wn. App. at 602-04. The Supreme
Court reversed, finding that “the trial court manifested an understanding of
the City's position during the conference to discuss jury instructions” and
noting that “the trial court recognized that the City's issues with the dufy
of ordinary care instruction arose from the substance of the instruction, not
its wording.” Washburn, 178 Wn.2d at 748. Further, the Supreme Court
in Washburn declined to require that a party propose an alternate
instruction containing a correct statement of the law: “We do not

necessarily require a correct alternate instruction to preserve an objection.”
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Washburn, 178 Wn.2d at 748 (citing Joyce v. Dep't of Corr., 155 Wn.2d
306, 325, 119 P.3d 825 (2005)).

Bennett v. Maloney, 63 Wn. App. 180, 817 P.2d 868 (1991) review
denied, 118 Wn.2d 1011, 824 P.2d 490 (1992) involved a jury instruction
on the measure of damages in a suit by a lender against an escrow agent.
On appeal, the lender argued that the appellant escrow agent waived any
error by failing to except to the trial court's refusal to give his instruction.
The Court of Appeals disagreed and reversed, finding that after the trial
court ruled against the escrow agent on the measure of damages in the
context of his motion for a directed verdict, the escrow agent’s trial
counsel stated during a discussion of the jury instructions “we did not see
an instruction regarding the measure of damages for inadequate collateral,
which is the plaintiff's claim.” Bennett, 63 Wn. App. at 186. The trial
court refused to give the escrow agent’s proposed instruction on the
measure of damages, commenting that based on its previous ruling the
damage, if any, was the amount of the note. The Court of Appeals
concluded: “That [the escrow agent] later failed to except to the lack of his
proposed instruction when the court invited his exceptions is insufficient
to constitute a waiver of this issue given the extensive discussion of the

issue already on the record.” Id.
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Here, no party initially proposed a jury instruction similar to Jury
Instruction 14. Instead, HDR proposed what became Jury Instruction 14
in a brief filed late on October 7, 2014 at the very end of trial after all
parties rested. Plaintiffs immediately drafted and filed a response and
objection to the HDR instruction on the morning of October 8, 2014,
before any oral argument on the issue.'” All other communication on the
record concerning this jury instruction was in the context of plaintiffs’
clear and thorough objection to the trial court giving such an instruction at
all.'®

This was clearly sufficient to preserve the error. Turner, in an
argument joined by the other respondents, relies on one sentence from the
day-long, October 8, 2014 trial transcript that it cites grossly out of
context. See Turner Brief at 18 (citing 10/8/2014 RP 2853). Argument
over the jury instructions took all day. See RP 2768-2918 (10-8-14). The
specific quote defendants rely on occurred in the afternoon session on
October 8, 2014 and in the context of plaintiffs’ counsel attempting to
mitigate the damage the trial court was about to cause when it was

apparent the trial judge intended to give HDR’s proposed instruction or

'7 See Appendix B (“Plaintiff’s Response to Defendant HDR’s Request for Instruction
Regarding the Contract” and “Declaration of Peter E. Meyers in Support of Plaintiffs’
Response to HDR’s Request for Instruction Regarding the Contract”), CP 528, 529.

'® In addition, counsel orally expressed plaintiffs’ ongoing objection to Jury Instruction
14: “1 still don’t like the instruction at all, that contract instruction that was submitted by
HDR.” RP 2913 (10-8-14pm).
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something similar to it. RP 2853, 2855-56, 2913-17 (10-8-14pm);

CP 535A; see also Appellants’ Opening Brief at 16-19. Under Crossen,
Washburn, Falk and Bennett the plaintiffs’ trial court briefing and
arguments on the record concerning this instruction preserved the error.
Plaintiffs have every right to try to mitigate the error, and plaintifts’
unsuccessful attempt to mitigate the error cannot now be used by
respondents to avoid the merits of plaintiffs’ appeal."

D. Judge North expressly admitted that he should not have
admonished plaintiffs’ counsel.

Remarkably, defendants on appeal persist with the allegation that
there was an “informal agreement” between counsel concerning deposition
transcript use at trial. The falsity of this allegation is beyond dispute
because the record contains absolutely no evidence of such an agreement
and because the trial judge, after trial, admitted there was no agreement
and that his admonishment of plaintiffs’ in the middle of plaintiffs’ closing
argument was error.

Judge North, after having had the opportunity to read the transcript
of the discussion of this issue that took place on September 8, 2014,

admitted in his Order Denying Plaintiffs’ Motion for a New Trial: “The

' This is no different, for instance, from the situation where a party mentions
objectionable evidence “first” at trial after losing a motion in limine seeking to exclude
that evidence. Garcia v. Providence Med. Ctr., 60 Wn. App. 635, 641, 806 P.2d 766
(1991) (“[a] party is entitled to try to minimize the adverse effect of a decision by raising
the damaging testimony first”).
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court incorrectly admonished plaintiffs’ counsel during closing argument.”
CP 9691. Quite simply, there was no agreement, formal or informal, to
provide notice to opposing counsel of the portions of the trial transcript
that would be shown to the jury during closing argument. CP 547, pp.
9235-43 (see Appendix D).

Despite this, Turner and HDR continue to argue that Judge North’s
conclusion is wrong. Turner and HDR still assert, through more out-of-
context, selective quotations of the record, that such an agreement had
been reached between counsel and violated by counsel for the plaintiffs
during closing argument. Turner's Brief at 31; HDR's Brief at 42. This
Court can review the colloquy that discusses this issue and reach the same
conclusion reached, after trial, by Judge North: There was no such
agreement, the admonishment was improper and without any basis in law
or fact. CP 547, pp. 9235-43 (see Appendix D).

The fact that respondents defendants find it necessary to continue
to try and claim that there was an agreement undermines their argument
that it had no impact on the jury. If the admonishment was genuinely
insignificant and had no impact on the jurors’ perception of the integrity of
plaintiffs’ counsel, why take issue with Judge North’s admission?
Without question, an admonishment of an attorney for failing to abide by

an agreement in the middle of closing argument, hours before the jury is to
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commence deliberations, is prejudicial. Why should a jury place any
weight on the statements of an attorney who, according to the judge,
cannot keep his word?

E. Conclusion in Reply

The trial court’s instructional error in this case was highly
prejudicial to the Donnelly family and resulted in a profound miscarriage
of justice. Plaintiffs preserved their objection completely and then made
every possible effort to mitigate the trial court’s error. This Court must

reverse.

IV.  RESPONSE TO TURNER’S CROSS-APPEAL

A. Introduction and Statement of Facts in Response to Turner’s
Cross-Appeal.

Defendant Turner assigns error on cross-appeal to the “trial court’s
refusal to list Environmental Interiors, the manufacturer of the Lockdown
security ceiling, on the special verdict form as an ‘empty chair’ to which
the jury could allocate fault, if any.” Turner Brief at 46. This is Turner’s
only assignment of error. No other defendant assigns error.”’

The relevant facts include defendants’ stated affirmative defenses,

the trial court’s summary judgment ruling dismissing various claims

against former defendant Environmental Interiors (EI) (not appealed here),

20 For this reason, HDR and Noise Control are not entitled to any “reply” brief, and
Turner’s reply is limited to the substance of plaintiffs’ Response to their cross-appeal.
RAP 10.1.
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the trial court’s decision near the end of trial granting a directed verdict in
favor of plaintiffs and against defendants on the issue of EI’s fault (not
appealed here), and the complete absence of any evidence in the record
presented by any defendant to prove EI’s fault. Consistent with their
incomplete and misleading citations to this trial record identified above,
Turner’s cross-appeal does not even mention the directed verdict granted
by the trial court on this issue in this case. CP 525, 526; RP 2745-2768
(10-8-14am) (see Appendix C); ¢/ Turner Brief at 46-52.

No defendant pleaded EI fault as an affirmative defense or asserted
counterclaims or cross claims.”! In their respective answers, every
defendant denied that the Lockdown ceilings were unreasonably safe due
to lack of manufacturer warnings and each of them specifically denied
every element of a Washington Product Liability Act (WPLA) failure to
warn claim. CP 84, 85, 90.

Before trial, EIl moved for summary judgment on all claims against
it, including the WPLA failure to warn claim. HDR and Turner did not
oppose the EI summary judgment motion, and Noise Control “joined” in

the motion. See CP 120; 525; 526. The trial court granted EI’s motion in

21 CP 526; CP 74 (Plaintiffs’ Second Amended Complaint for Personal Injuries dated
April 10, 2013); CP 84 (Defendant Turner Construction Company’s Answer to Second
Amended Complaint for Personal Injuries dated May 14, 2013); CP 85 (Defendant Noise
Control of Washington’s Answer to Plaintiffs’ Second Amended Complaint for Personal
Injuries dated May 21, 2013); CP 90 (HDR Entities” Answer to Plaintiffs’ Second
Amended Complaint for Personal Injuries and Affirmative Defenses dated June 4, 2013);
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part dismissing all negligence claims against El, as well as all warranty
claims, all WPLA defective manufacturing claims, and all WPLA
defective design claims. CP 119; 149; 163. The Court’s summary
judgment ruling left only one claim -- a failure to warn claim under the
WPLA — primarily because the plaintiffs submitted an expert’s declaration
in opposition to EI’s motion on the failure to warn issue. CP 119.
Plaintiffs did not call this expert at trial and there is no such testimony in
the trial record. See CP 525, 526.

At trial, no remaining defendant made any allegation in opening
statement or during the rest of the trial concerning EI fault. Indeed, there
was hardly any mention of EI at trial. See CP 525, 526. The defense
claimed that this type of accident “has never happened before™; that “this
type of ceiling product is installed in prisons and jails and also in hospitals
and pharmacies and airports across the country, and it has been for
decades, and nothing like this has ever happened before.” RP 112, Ins. 24-
25; RP 113, Ins. 1-9 (09-16-14); RP 134, Ins. 22-25; RP 135, In. 1 ((09-16-
14; RP 2068, Ins. 12-18; RP 2068, Ins. 1-4 (10-2-14am).

Instead, the defense (and only the defense) consistently argued that
it was “obvious” that workers could not walk on these metal security
ceilings and, therefore, no warning was necessary. RP 113, Ins. 8-9; RP

127, Ins. 7-11 (09-16-14); see also CP 525, 526. Consistent with that
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argument, no defendant presented any lay witness or expert witness
testimony or any other evidence for the purpose of establishing EI fault on
a WPLA failure to warn claim.

Ceiling installation subcontractor Noise Control was EI’s
“customer” for this product. RP 619, Ins. 16-18 (9-22-14am). The only
evidence in this record on any WPLA warning issue is that EI, in May of
2006, provided its customer, Noise Control, with a clear warning that both
Celline and Lockdown were not designed to be walked on. EI National
Sales Manager Robert Garside testified that he warned Noise Control
President Scott Cramer against walking on the ceilings, that his warning
applied to both Celline and Lockdown, and that he had seen the May 23,
2006 letter from Mr. Cramer to Turner Construction and that letter
accurately conveyed the warning he gave Cramer. RP 616, Ins. 6-14 (9-
22-14am); RP 617, Ins. 9-25; RP 618, Ins. 1-13; RP 642, Ins. 3-20 (9-22-
14am). No defendant disputed this at trial. See CP 525, 526.

When trial commenced, plaintiffs moved in limine to strike any
affirmative defense that EI was an “at fault entity.” CP 402, pp. 5679-80.
The trial court reserved ruling on that motion. CP 459A, p. 7408. At the
conclusion of trial plaintiffs moved for a directed verdict on the EI at-fault
entity affirmative defense. CP 525, 526; RP 2745-2768 (10-8-14am). The

trial court made a finding that “there simply wasn’t evidence introduced
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from which a jury could find that the test under the [proposed jury]
instruction is met, and so there’s simply no basis on which to assume

any fault to Environmental Interiors, so we should pull that from the — that
instruction. I think there’s also one dealing with burden of proof relating
to Environmental Interiors, too, and so that one should also come out.”
RP 2767-68. (10-8-14am). The trial court granted plaintiffs’ directed
verdict motion and removed EI from the verdict form accordingly.

RP 2767.%

B. Legal authority and argument.

1. Failure to assign error; standard of review; directed
verdict standard.

Generally, this Court will not address issues that a party does not
raise appropriately. CalPortland Co. v. LevelOne Concrete LLC, 180 Wn.
App. 379, 392, 321 P.3d 1261 (2014). RAP 10.3(g) provides that an
“appellate court will only review a claimed error which is included in an
assignment of error or clearly disclosed in the associated issue pertaining
thereto.” A trial court's findings of fact are verities on appeal where an
appellant does not assign error to those findings. /n re Marriage of Petrie,
105 Wn. App. 268, 275, 19 P.3d 443 (2001). Turner does not assign error

to the trial court’s findings, to its ruling granting summary judgment, or to

2 No defendant filed any trial court pleading responsive to Plaintiffs’ Motion for
Directed Verdict.
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its ruling granting plaintiffs’ directed verdict motion on this issue.
Turner’s cross-appeal fails for this reason alone.

2. Defendants’ failure to properly plead any affirmative
defense alleging fault of nonparty EI resolves this issue
against Turner on appeal.

A defendant has the burden to prove an affirmative defense.

Mayer v. City of Seattle, 102 Wn. App. 66, 76, 10 P.3d 408 (2000).
Nonparty fault is an affirmative defense. CR 8(c), 12(i); Estate of
Dormaier ex rel. Dormaier v. Columbia Basin Anesthesia, P.L.L.C., 177
Wn. App. 828, 860-61, 313 P.3d 431 (2013); Henderson v. Tyrrell, 80
Wn. App. 592, 623-24, 910 P.2d 522 (1996). Further, “[a] defendant
must properly invoke RCW 4.22.070(1)'s fault allocation procedure
because it ‘is not self-executing’ and ‘does not automatically apply to each
case where more than one entity could theoretically be at fault.””
Dormaier, 177 Wn. App. at 858 (quoting Adcox v. Children's Orthopedic
Hosp. & Med. Ctr., 123 Wn.2d 15, 25-26, 864 P.2d 921 (1993).

CR 8(c) includes “fault of a nonparty™ as one of the affirmative
defenses that a party is required to set forth in a responsive pleading.
Also, CR 12(i) provides:

Whenever a defendant or a third party defendant intends to

claim for purposes of RCW 4.22.070(1) that a nonparty is

at fault, such claim is an affirmative defense which shall be
affirmatively pleaded by the party making the claim. The
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identity of any nonparty claimed to be at fault, if known to

the party making the claim, shall also be affirmatively

pleaded.

An affirmative defense is generally considered waived and may
not be considered a triable issue unless it is (1) affirmatively pleaded, (2)
asserted in a motion under CR 12(b), or (3) tried by the express or implied
consent of the parties. Farmers Ins. Co. v. Miller, 87 Wn.2d 70, 76, 549
P.2d 9 (1976). No defendant, including Turner, asserted an affirmative
defense alleging EI fault as required by CR 8(c) and CR 12(i). Turner
waived this defense at trial and this fact bars Turner’s cross-appeal.

3. Defendants did not prove EI fault at trial.

It is undisputed that the trial court dismissed pretrial every possible
claim against EI except a failure to warn claim under the WPLA. If
defendants wanted EI on the verdict form, they needed to produce
evidence and meet their burden of proof on this affirmative defense. Even
if Turner had properly asserted the affirmative defense and properly
assigned error to the trial court’s findings or its ruling granting summary
judgment or its ruling granting the directed verdict on this issue, Turner’s

cross-appeal fails because no defendant presented any evidence of EI

liability under the WPLA.
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In determining whether a trial court has erred in denying a directed
verdict, the appellate court uses the same standard of review as is used by
the trial court. Peterson v. Littlejohn, 56 Wn. App. 1, 8, 781 P.2d 1329
(1989). On review of a ruling on a motion for a directed verdict, the
appellate court applies the same standard as the trial court. A directed
verdict is appropriate if, as a matter of law, there is no substantial evidence
or reasonable inference to sustain a verdict for the nonmoving party.
Chaney v. Providence Health Care, 176 Wn.2d 727, 732, 295 P.3d 728
(2013) (citations omitted); CR 50. “Substantial evidence” means evidence
“‘sufficient * * * to persuade a fair-minded, rational person of the truth of
a declared premise.”” Helman v. Sacred Heart Hosp ., 62 Wn.2d 136,
147, 381 P.2d 605 (1963).

Under the WPLA a product is not reasonably safe if it lacks
adequate warnings at the time of manufacture. RCW 7.72.030; see also 16
Wash. Prac., Tort Law and Practice, section 16.15 (3™ Edition). RCW
7.72.030(1) states:

A product manufacturer is subject to liability to a claimant

if the claimant's harm was proximately caused by the

negligence of the manufacturer in that the product was not

reasonably safe as designed or not reasonably safe because
adequate warnings or instructions were not provided.
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RCW 7.72.030(1). The definition of “not reasonably safe” for purposes
of a WPLA failure to warn claim is contained in subsection (b) of RCW
7.72.030(1):

A product is not reasonably safe because adequate

warnings or instructions were not provided with the

product, if, at the time of manufacture, the likelihood that

the product would cause the claimant's harm or similar

harms, and the seriousness of those harms, rendered the

warnings or instructions of the manufacturer inadequate

and the manufacturer could have provided the warnings or

instructions which the claimant alleges would have been

adequate.
RCW 7.72.030(1)(b).

Further, it was undisputed at trial that EI had no prior knowledge
of a similar accident before December 29, 2009. RP 630, Ins. 17-22
(9-22-14am). This therefore limits Turner’s argument to only a post-
manufacture WPLA claim. RCWA 7.72.030(1)(b). Esparza v. Skyreach
Equipment, Inc., 103 Wn. App. 916, 935, 15 P.3d 188 (2000). Whether a
manufacturer has a duty to warn is a question of law for the court.
Esparza, 103 Wn. App. at 935.

Here, it is undisputed that EI, in May of 2006, in fact warned Noise

Control immediately of all Noise Control, Turner and HDR needed to
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know: the ceilings were not designed to be walked on. It is undisputed
that Noise Control received this warning during construction and long
before this December 29, 2009 accident. It is undisputed that Noise
Control understood this warning and conveyed this warning to Turner, in
writing, with the appropriate grammatical emphasis. Turner simply
cannot get past the fact that they were warned by Environmental Interiors,
Inc. See CP 525, 526.

The record here shows a complete lack of evidence to support a
WPLA failure to warn claim. Indeed, Turner’s explanation for not
providing the EI warning to the WSP was to argue that warnings are not
required.”> How can defendants now argue that the hazard of walking on
the metal security ceilings are so obvious that they did not need to warn
the WSP not to walk on them and, at the same time, argue that the metal
security ceilings are unreasonably dangerous as designed for lack of a
warning?

The trial court properly granted a directed verdict and Turner does

not assign error to that ruling. This Court should affirm on this issue.

3 See, e.g., RP 3061 (10-9-14pm).
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C. Conclusion in Response to Turner’s Cross-Appeal

Turner waived its opportunity to prove EI fault at trial, failed to
properly assign error to the real issues on appeal, and cannot prevail
regardless because of an absolute absence of any evidence of EI fault in
this record. Turner’s appeal should be rejected and the trial court affirmed
on this issue.

Dated: February 16, 2016

SWWANSON G NER MEYERS, PLLC

le —

Todd W. Gardner, WSBA#11034
Peter E. Meyers, WSBA#23438
\
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JENNIFER B. DONNELLY, as Guardian for MARSHALL S.
DONNELLY; JENNIFER B, DONNELLY; arid KEITH

KESSLER, as Guardian-ad Litem for LINLEY GRACE NO. 11-2-37290-1 SEA
DONNELLY, a.minor child

HDR ARCHITECTURE, INC., a foreign corporation; | THE.CONTRACT

I": Washington corporation; “JANE and JOHN DOES, 1-20,”
14}

FILED

14°OCT 08 AM 9:00

The Honorable Judgs PAREESE e Nk
. EFLED

CASE NUMBER:11-2-37290:1 &

IN'THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

. PLAINTIFFS’ RESPONSE TO
Plaintiffs, DEFENDANT HDR’S

VS, REQUEST FOR

INSTRUCTION REGARDING

TURNER CONSTRUCTION COMPANY, a foreign
corporation, NOISE CONTROL OF WASHINGTON, INC., &

Defendants.

1j
16|

1. RELIEF REQUESTED
Plaintiffs object to any jufy instruction concerning contract interpretation, breach of
contract, or contract language and respectfully request that the Court deny HDR's request for

such an instruction.

. RELEVANT FACTS

Plaintiffs rely on the facts in the record to date and on the Declaration of Peter E. Meyers |

in Support of Plaintiffs’ Response to HDR’s Request for Instruction on the Contract dated
October 7, 2014 and all exhibits thereto.

W
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REQUEST FOR INSTRUCTION REGARDING THE 512 TABOTROADSOUTH
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A.

Any proposed instructions on contract interpretati breach of contract, or

HDR seeks a jury instriction which, if given, by its plain language is nothing more than a
comment on the evidence. Certainly, plaintiffs would prefer similar instructions benefitting their
own: case but for the Court to give them would be equally error.

jury instructions that accurately state the law.' Jury instructions are sufficient when they allow

| counsel to.argue their case theories, do not mislead the jury, and, when taken as a-whole,

property inforiri the jury of the law to be applied. However, “[a]n instruction may be legally

11l @ceurate yet not given because it is misleadin 1g” On the other hand, a clear misstatement of the

law in jury instructions is presumed prejudicial.*
Further, Article 4, section 16:of the Washington Constitution states: “Judges shall not

charge juries with respect to matters of fact, nor comment thereon, but shall declare the law.” It

prohibits judges from charging juries with respect to matters of fact, or commenting thereon, and

mandates that they declare the law.” The prohibition prevents the jury from being influenced by

knowledge conveyed to it by the court-of what the:court's opinion is on the testimony submitted.®

A constitutionally prohibited comment on the evidence allows the jury to infer from what the

v Ihola v Hemohell 140 Wn. App 70, 84,:164- P34 524, 531:(2007) (¢iting Eagle Group, Inc,v. Pullen, 114
Wash.App. 409, 420, 58 P.3d 292 (2002), review denied, 149 Wrn.2d 1034, 75 P.3d 968 (2003)).
2 Thola, 140-Wn. App. at 84 (citing Blaney v. Int'l Ass'n of Machinists, 151 Wn.2d 203,210, 87 P:3d 757 (2004)).
3 Griffin v, W. RS, Inc., 143 Wn.2d 81, 90, 18 P.3d 558, 563.(2001).
“Thola, 140 Wn.-App. 4t 84 (citing Thompson v. Kirg Feed & Nutrition Serv., Inc.; 153 Wn.2d 447, 453, 105 P:3d
378 2005))

sz(ey ¥, Carpenter, 119 Wn.2d 251, 271, 830 P.2d 646, 657 (1992).
€ Hizey, 119 Wn.2d at 271,

PLAINTIFES” RESPONSE TO DEFENDANTHDR’S 'SWANSON < GARDNERP.L.L.C.
REQUEST FOR INSTRUCTION REGARDING THE 4512 TALBOT ROAD. so‘{'?‘
CONTRACT - Page 2 Tek 4252267920  Fax; 425.226.5168
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statement constitutes a comment on the evidence “if the court's attitude toward the mezits of the
case or the court's evaluation relative to the disputed issue is inferable from the statement.”® The

purpose of prohibiting such comments is to-prevent the judge's opinion from influencing the

jury's verdict.”

An'instruction thatinstructs the jury on what weight to give certain evidence is
impermissible and constitutes reversible error: 10 1t is prejudicial error to give an instruction

which assumes as true the existence or nonexistence of any material fact in issue in respect of

- which the eviderice is conflicting,"

Here, there are multiple, significant sources of error with jury instruction HDR proposes.
First, it is unnecessary and in its absence HDR and Turner will be able to staté their case
assuming their argument to the jury follows Washington law.

Second, it constitutes an impermissible comment on the evidence on multiple levels. For
instance, it uses first a reference to “Request for Proposal” and second a reference to “breach of
contract” as if the RFP was not partof the contract. This, as the Court is well aware, is HDR’s
continuing theory of contract interpretation. HDR may want to continue to argue this

interpretation of the facts but the Court cannot give its approval of this interprétation in a jury

| instruction. These contracts speak. for themselves, the jury may consider them and the arguments:
A of the parties related o them, but the Court should not comment on the evidence related to them.
20§

7 Hizey, 119 Wi.2d at 271 (mungState v. Hawkins, 53 Wn. App. 598, 604, 769 P.2d 856, review denied, 113 Wn.2d
1004, 777 P.2d 1052 (1989)); see also Hamilton v. Department of Labor & Indus., 111 Wn.2d 569, 571, 761 P.2d
618 (1988); Egede—Nissen v. Crystal Mourigin, Inc., 93 Wn.2d 127, 139, 606 P.2d 1214 (1980).
¥ wre W.R.G., 110 Wn. App. 318, 326,40 P.3d 1177, 1181 (2002) (citing State v. Lane, 125 'Wn.2d 825, 838, 889
P 2d 929 (1995) State v. Swan, 114 Wn.2d 613, 657, 790 P.2d 616:(1990).

® pire WR.G., 110 Wn. App. 318, 326,40 P.3d 1177, 1181 (2002) (citing Lane, 125 Wn.2d at 838, 889 P.2d 929).
0 See, 2., I re Det..of R W., 98 Wn. App. 140; 145,988 P.2d 1034, 1038 (1999) (“The instruction was an
mpenmsslble cominent on the évidence because it instructed the juiy on the weight to give certain evidence™),
U Uimer v. Ford Motor €o., 75 Wn.2d 522, 533,452 P.2d 729, 735 (1969) (citing Ashley v. Ensley, 44 Wn.2d 74,

265 P.2d 829 (1954)).
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Further, the jury does not need to have the nature of the claims furthier explained to them in this
case; the nature of the claim are apparent.in the existing instructions and the fact that there-are no
“breach of contract claims” is equally apparent.

Thizrd, the claim that the jury “may not consider whether the contract was breached” is's.

misstatement of the law for the reasons set forth below: Clearly the terms of the contracts; the

obligatioiis urider the contracts, and the:very nature of the contracts are relevant. This

information has been presented to the jury because it is relevant. This is nothing more than:an

atteript by HDR to have Court comment on the weight to be given to this evidence.

This Court has now admitted as exhibits at trial all thiree of the contracts at issue in this

case: the Design-Build Agreement, the Joint Venture Agreement and the subcontract between

HDR/Turner-and Noise Control. Whether Marshall Donnelly was a third party beneficiary to the

- contracts involved in this case is notthe jssue. Instead, the jury may properly consider the

language, requirements, obligations-and terms in the contracts to evaluate defendants’ respective
tort duties of reasonable care and whether they breached the applicable standard of care owed to
Marshall Donnelly.

The “construction complexity” rationale behind Davis certainly applies to this complex
design-build project and each of these three defendants:

Today, wood and metal have been replaced with laminates, composites, and

aggregates. Gluehas been replaced with molecularly altéred adhesives. Wmng,

plumbing, and othier mechanical components are increasingly concealed in

conduits or buried under the earth. In short, construction has become highly
scieritific and oomplex Landowneérs mcreaslng_ly hiré contractors for their
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expertise and a nonexpert. landowner is often incapable of recognizing
substandard peﬂ‘ormanee

The contract language, requirements, obligations and terms help define what is “reasonable” care

and what the standard of care is in this case.. The contracts help establish the circumstarices and.

nature of this project and thereby help define the fort duties owed to Marshall Donnelty under

Davis in this case,

An Oregon case, Larson v. Heintz Const. Co.,” is.directly on point. Larson involved a
personal injury tort claim where the plaintiff was injured in an automobile accident. The
defendants were construction contractors engaged in building a highway pursuant to a contract
with the State of Oregon. Plaintiff, a passenger in a vehicle driven by her husband, was not a
party to the:contract between the defendants and the State. The Oregon Supreme Court held that
a breach of contractual duties can be probative of negligence and held that a construction

contract between the state and certain contractors was admissible to show what the contractor

| “conceived the measure of his duty to be”—in that case, to install a warning signal at an access:

road.™ As the Larson court explained:

In spite: of the lack of local precedent we think that a construction contract
‘which requires the use of warning signalsis, by the welght of reason and
authority, admissible in evidence-against the contractor. We prefer not to ground
our decision on a ruling that we have heré a third-party beneficiary contract and
that the standard of care imposed by the contract supersedes that required by the
common law. Thisis an action for damages arising out of negli gence, and the
contractor's duty even in the face of siich a contract as this remains-a duty to use
reasonable care. Butreasonableness depends on the circumstances, and here
the contract was a clrcmnstance. Itis evidence of what the cnntructor
h1mself ¢xactmg standards of oonduct h:gher than the law requ:res - will notin the
ordinary case expose him to the danger of liability at the suit of one injured by
non-observance of those exactmg standards. But setin the context of this
litigation, simply as a matter of common sense it is not-unfairto let the jury

2 Bavis . Baugh Indis. comrac;ars Inc., 159 Wn.2d 413, 419, 150 P.3d 545'(2007 (emphasis supplied).
13 Larson v. Heintz: Const Co. et al.,. 219 Or. 25, 345 P.2d 835.(1959),
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consider the contract * * * The contractor undertook the work knowing that
was expectéd of him, and it is fair to let the contract enter into the jury's
consideration of what was reasonable under the circumstances. 13

In a similar case, again involving a personal injury tort claim by a plaintiff not a party to
a-‘contract between a construction company and the State, the Supreme Court of Minnesota ruled
similarly; as follows:

The standard of care owed by the Barton Constructmn Oompany to the travehng

the provnsmns in that contract are proper for jnry consideraﬁon in
determining whether the construction company complied with its general
dut}' of due care as defined by the trial court in the instructions given by it *

R

“* * ¥ We think that, whatever the reasoning may be, the better rule, and that now
followed by the weight of authority, is that such contract provisions should be
admitted for the jury's consideration, together with: all other evidence, in
determining the question of defendant's negligence.*!

In‘another personal injury case involvinga construction contractor defendant in a state
contract, where the construction company’s contract with the state was admitted as evidénce, the
Arizona Supreme Court commiented “the jury was properly instructed that the standard of care to
be used in measuring [the construction company’s] conduct was that of ordinary care under the
circumstances. In this case one of the circumstances which the jury imight have considered was

the existence and contents of [the construction company’s] contract with the State.”'®

was clear that the Washington ‘Supreme: Court considered the terms.of a contract between a

1 Larson, 219 Or. at 52-54 {emphasis supplied).
'8 Dornack v. Barton Const. Co., 272 Minn. 307, 317-18, 137.N.W.2d 536, 544 (1965) (emphasis supplied).
7 Dornack, 272 Minii, at 318 1. 8 (quoting Foster v. Herbison Const. Co., 263 Minn. 63, 69 115 N.W.2d 915

38 Wells v. Tanner Bros. Contracting Co., 103 Ariz. 217,222, 439 P:2d 489, 494 (1968).
9 Kelley v. Howard S. Wright Const. Co., 90 Wii:2d 323, 582 P.2d 500, 507 (1978).
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construction contractor and a building owner in the context of a tort claim by a plaintiff not a

- party to the contract:

Although this court has not previously ruled on this question, our past decisions
suppoit the proposition that an affirmative duty assumed by contract may create a
liability to persons-not party to the contract, where failure to properly perform the
duty results in injury to them. * * *

In summary, then, we hold appellant Wright had a duty to provide a reasonably
safe place of work and reasonable safety equipment under the principles of the
common law of tort, under RCW 49.16.030, and under Wright's contract with the

owners. Failure to comply with this duty is the basis of appellant's liability to
respondent Kelley.2

In the present case, multiple defense witnesses have admitted that following the-contract
terms’in a‘project like this one is relevant to the:standard of care a jury must consider. ‘Hartman,

Wildt and Hobbs are three such witnesses. HDR’s CR 30(b)(6) designee, Mr. Hartmann, for

instanice, testified that a “reasonably prudent design-build team should follow the project

closeout requiremerit in the contract it signs.”® Mr. Hobbs, the defendants’ own expert, said the
same thing,”

The contract terms-and contract requirements are clearly relevant for the jury to consider
whether defendants’ conduct was reasonable. It is relevant for the jury to consider whether there
was a breach of the standard of caré, Tt is relevant, in the context of this complex design-build
project, to-determine how the. e¢iling was required to be built (i.¢., according to the
manufacturer’s specifications) and what information each of these defendants was required to

provide to the owner. Dayvis establishes the tort duty and the contracts are necessary for the jury

» Kelley, 90-Wn.2d at 334.
n of Pcter E Meyers in Support of Plamuffs RespOnsc to HDR’s Request for Imstmcuon on the

Scsszom at: pp 81-82 (Hamnan Tesumony))

2 Declaration of Peter E. Meyets ifi Support of Plaintiffs’ Response to HDR's Request for Instruction.on the
Contract dated October 7, 2014, Exhibit A (Verbatim Transcripts of Proceedings for October 2, 2014, Moming
Session, at pp.: 74‘75(Hobbs Testimony)).
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to consider in “determining the question of defendant's negligence.” This is not complicated and

there is no “confusion” of contract and tort theories here as defendants argue.

HDR cites for authority and unpublished case, Weitz v, Alaska Airlines, Inc.”® GR 14.1%
prohibits citing unpublished opinions as authority and, under RCW 2.06.040, they lack
precedential value. Washington courts have imposed sanctions for violating the rule.2*
Nonetheless, the case does not support HDR’s argument because, in HDR’s own brief; they
admit that the Weitz court found the contract “useful” on standard of care issues.

HDR next cites Walker v. King County Metro”® a case from this Court and one the Court

is well familiar with. Walker did not preclude a transit company policy rulebook as evidence of

| standard of care; it simply found that the plaintiff'in that case did not present facts sufficient to
12|

bring hier within the relevant rule in that book:

A Metro policy provides that when a passenger is “visibly laden”, the operator
should wait for the passenger to be seated before leaving a bus:stop. The driver
was asked during his deposition whether Metro had any rules addressing what to
do whién someone boarded a bus carrying “bags or bundles”” He did not have the
rulebook with im and responded there is “something about that; if they come.on
and they have bags in their hands, that we should allow them time to seat.”® After
the deposition; the driver read the rulebook and clarified that the policy applied to
situations when a passenger is “visibly laden” with bags or packages.

To the extent that the Metro rulebook—very little of which is in the record—may
establish the standard of care, no reasonable juror would conclude that Walker,
with a pursé.and tote bag, was “visibly laderi” to-the extent that would require
special consideration in seating. There is no evidence that her purse and tote bag
were unusually bulky or cumbersome. That she had only one hand free to grip the

B 134 Wni. App. 1019 (2006) (unpublished).
2% Géneral Rule 141 — Citation to Unpublished Opinions

{8) Washington Court of Appeals. A party may not cite as an authority an unpublished opinion
of thé Court of Appeals. Unpublished opinions of the Court of Appeals are those opinions not
published in the Washington Appellate Reports,

= Dwyer v. J1. Kislak Mortgage Corp., 103 Wn. App. 542, 548-49, 13 P.3d 240:(2000):
% Walker v. King County Metro, 126 Wii. App. 904, 906, 109 P.3d 836, 837 (2005).
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seats or-the poles as she moved along would not have been perceived by a driver,
in the-exercise of appropriate care; a3 an unusual and onerous physical
condition.”’

Walker is not rélevant here:. Defendants own witnesses — Hartman, Hobbs and Wildt, for

" instance — estabilish by their own: testimony the relevance of the contract Ianguage in this-case.

IV. CONCLUSION

For the foregoing reasons, the Court should deny the defense request for the proposed

jury instruction on “contracts.”

Dated: October 7, 2014

Pefer E. Meyers, WSBA#23438

Attomn

T%«: W. Gardner, WSBA#11034
neys for Plaintiffs

¥ Walker, 126 Wn. Agp. at 910-11.
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CERTIFICATE OF SERVICE

1, Connie Kyes Grenley, declare [.am over the age of eighteen. I caused this

4 document to be served on the following person(s) and/or entities:in the manner stated
‘below on the date stated below:

John W. Rankin, Jr. WSBA#6357
Reed MeClure - Financial Center
1215 Fourth Avenue; Suite 1700
Seattle, WA 98161

Hand Delivery

U. 8. Mail

Facsimile

E-mail
Messenger (ACTION)

Terence J. Scanlan, WSBA#19408

Skellenger Bender
COMMERCIAL LAW ‘GROUP
1301 Fifth Ave;, Suite 3401
Seattle, WA 98101

oXooooXooo

Hand Delivery

U. 8. Mail

Facsimile

E-mail

Messenger (ACTION)

Thomas R. Mertick, WSBA#10945

Merrick, Hofstedt & Lindsey, P.S.
3101 Western Avenue — Suite 200
Seattle, WA 98121

oOXOoOoo

Hand Delivery
Facsimile

Dated: October 7, 2014

Messenger (ACT.ION)
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KESSLER, as Guardian ad Litem for LINLEY GRACE NO. 11-2-37290-1 SEA
| DONNELLY, a minor child
PLAINTIFFS’ MOTION
Plaintiffs, FOR DIRECTED VERDICT
Vvs. ON DEFENDANTS’
AFFIRMATIVE DEFENSE
HDR ARCHITECTURE, INC,, a foreign corporation; ALLEGING
TURNER CONSTRUCTION COMPANY, a foreign ENVIRONMENTAL
corporation, NOISE CONTROL OF WASHINGTON, INC., af INTERIORS, INC. AS AN AT
Washington corporation; “JANE and JOHN DOES, 1-20,” FAULT ENTITY

FILED

14 QCT 08 AM 8:00

The Honorable Jud%c D4R North
SUPERIOR COURT CLERK

E-FILED
CASE NUMBER: 11-2-37290:1 §

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

JENNIFER B. DONNELLY, as Guardian for MARSHALL S.
DONNELLY; JENNIFER B. DONNELLY; and KEITH

Defendants.

L RELIEF REQUESTED

Plaintiffs respectfully request that the Court issue and Order Granting Directed Verdict in
favor of the plaintiffs that dismisses all defense claims alleging Environmental Interiors, Inc.
(“EI”) as an at fault entity.

II. RELEVANT FACTS

The Court is familiar with the facts in the trial record. The relevant facts here focus on
the present defendants’ stated affirmative defenses, the Court’s pretrial summary judgment ruling
dismissing various claims against former defendant EI and the complete absence of any evidence

in the record presented by any defendant on the issue of EI fault.

SWANSON < GARDNER P.L.L.C.
4512 TALBOT ROAD SOUTH
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No defendant properly pleaded fault of EI as an affirmative defense and there are no
counterclaims or cross claims asserted. HDR’s most recent Answer in this lawsuit does not
include an affirmative defense alleging fault on the part of EL.' Turner’s Answer asserts no
affirmative defense alleging fault on the part of EL? Similarly, Noise Control failed to assert any
affirmative defense alleging EI was at fault.” Further, in their respective answers to Plaintiffs’
Second Amended Complaint, HDR, Tumer and Noise Control each deny that the Lockdown
ceilings were unreasonably safe due to lack of manufacturer warnings and each of them
specifically deny every element of a Washington Products Liability Act (WPLA) failure to warn
claim.*

Before trial, EI moved for summary judgment on all claims against it, including the
WPLA failure to warmn claim. HDR and Tumner did not oppose the El summary judgment
motion, and Noise Control “joined” in the motion.” The Court granted the motion in part,®

dismissing all negligence claims against EI, as well as all warranty claims, all WPLA defective

! See Declaration of Peter E. Meyers in Support of Plaintiffs’ Motion for a Directed Verdict dated October 7, 2014
(Meyers 10-07-2014 Directed Verdict Declaration), Exhibit A (Plaintiffs’ Second Amended Complaint for Personal
Injuries dated April 10, 2013); Exhibit B (HDR Entities’ Answer to Plaintiffi’ Second Amended Complaint for
Personal Injuries and Affirmative Defenses dated June 4, 2013). In HDR's Answer, there is at paragraph 8.3.an
“intervening acts" affirmative defense stated, but HDR has acknowledged in the court of the July, 2014 summary
judgment proceedings and in its recent motion for a “superseding / intervening acts” instruction that the tntervening
acts allegation concerns the State of Washington.
? See Meyers 10-07-2014 Directed Verdict Declaration, Exhibit C (Defendant Turner Construction Company’s
Answer to Second Amended Complaint for Personal Injuries dated May 14, 2013). Turner, in its Fourth Affirmative
Defense, alléges only that Noise Controf was-at fault for negligence installation of the ceiling.
3 See Méyers 10-07-2014 Directed Verdict Declaration, Exhibit D (Defendant Noise Control of Washington’s
Answer to Plaintiffs’ Second Amended Complaint for Personal Injuries dated May 21, 2013). Noise Control does
seek allocation pursuant to RCW 4.22.070 but does not allege EI fault; instead, Noise Control alleges only fanlt by
the State of Washington.
4 See each defendants’ Answer in response to paregraphs 3.4, 3.8, 3.9 and 3.10 (denying all elements of a WPLA
failure to warn claim against EI. Meyers 10-07-2014 Directed Verdict Declaration, Exhibit B, Exhibit C and
Exhibit D.
3 See Defendant Noise Control of Washington, Inc.’s Limited Joinder in Defendant EI's CR 56 Motion for Summary
Judgment dated December 27, 2013
® See Defendant EI's CR 56 Motion for Summary Judgment or, in the Alternative, Partial Summary Judgment dated
December 26, 2013; Declaration of Patrick N. Rothwell in Support of Defendant EI’s CR CR 56 Motion for
Summary Judgment or, in the Alternative, Partial Summary Judgment dated December 26, 2014; Defendant EI’s
Reply on CR 56 Motion for Summary Judgment o, in the Alternative, Partial Summary Judgment dated January 16,
2014.

SWANSON < GARDNER P.L.1.C.
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manufacturing claims, and all WPLA defective design claims.” The Court’s summary judgment
ruling left only one claim -- a failure to warn claim under the WPLA - primarily because the
plaintiffs submitted an expert’s declaration in opposition to EI’s motion. There is no such
testimony in the trial record.

At trial, no defendant has made any allegation in opening statement or during
presentation of evidence concerning the fanlt of EI. Indeed, there has hardly been any mention
of EI. The defense admitted that this type of accident “has never happened before”; that “this
type of ceiling product is installed in prisons and jails and also in hospitals and pharmacies and
airports across the country, and it has been for decades, and nothing like this has ever happened
before.”

Instead, the defense (and only the defense) has consistently argued that it was “obvious™
that workers could not walk on these metal security ceilings and, therefore, no waming was
necessary.” Consistent with that defense, to date no defendant has presented any lay witness or
expert witness testimony or any other evidence for the purpose of establishing fault on a WPLA
failure to warn claim against EL

Robert Garside testified at the request of both the plaintiffs and the defendants. He was

the FI National Sales Manager'® who was involved in the sale of the Lockdown ceiling product

7 See Meyers 10-07-2014 Directed Verdict Declaration, Exhibit E (Order Granting in Part and Denying [in] Part
Defendant EP’s CR 56 Motion for Summary Judgment, or, in the Alternative, Partial Summary Judgment dated
January 24, 2014).

§ Meyers 10-07-2014 Directed Verdict Declaration, Exhibit F (Verbatim Transcript of Proceedings, September 16,
2014, Opening Statement, (Opening Statement of Lindsey Pflugrath on behalf of HDR) at p. 51, Ins. 24-25; p. 52,
Ins. 1-9); Exhibit G ((Verbatim Transcript of Proceedings, September 16, 2014, Opening Statement, (Opening
Statement of Jack Rankin on behalf of Turner) at p. 73, Ins. 22-25; p. 74, In. 1); Exhibit I (Verbatim Transcript of
Proceedings, October 2, 2014 (Testimony of Defense Expert Dan Hobbs) at p. 35, Ins. 12-18, 24-25; p. 36, Ins. 1-4).
¥ Meyers 10-07-2014 Directed Verdict Declaration, Exhibit F (Verbatim Transcript of Proceedings, September 16,
2014, Opcning Statement, (Opening Stalement of Lindsey Pflugrath on behalf of HDR) at p. 52, Ins. 8-9; p. 66, lns.
7-11).

0 Meyers 10-07-2014 Directed Verdict Declaration, Exhibit H (Verbatim Transcript of Proceedings, September 22,
2014, Moming Session, (testimony of Robert Garside) at p, 22, Ins. 6-14).

SWANSON < GARDNER P.L.L.C.
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to Noise Control of Washington, Inc. in this case.'! Mr. Garside testified that EI did not provide
a warning against walking on metal security ceilings in their product because it “was always
assumed that no one walked on it.”** He testified that, in his experience, architects who selected
the Lockdown ceilings for use in a project would know the performance limitations of the
ceilings and, specifically, in his experience such architects knew the ceilings were not designed
to be walked on.”

Noise Control was EI’s “customer” for this product.'* The only evidence in this record
on any WPLA warning issue is that EI, in this case in May of 2006, provided its customer, Noise
Control, with a clear warning that both Celline and Lockdown were not designed to be walked
on. Mr. Garside testified that, when asked by Scott Cramer, he (Garside) did warn against
walking on the ceilings, his warning applied to both Celline and Lockdown, and he had seen the
May 23, 2006 letter from Mr. Cramer to Turner Construction and that letter accurately conveyed
the warning he gave.” No defendant disputes this.

III. EVIDENCE RELIED UPON

Plaintiffs rely for support their position on the records and files herein and on the

Declaration of Peter E. Meyers in Support of Plaintiffs’ Motion for a Directed Verdict dated

October 7, 2014 and the exhibits thereto.

11

! Noise Control was the “customer” for this product, Meyers 10-07-2014 Directed Verdict Declaration, Exhibit H
{Verbatim Transcript of Proceedings, September 22, 2014, Moring Session, (testimony of Robert Garside) at p. 25,
Ins, 16-18).

12 Meyers 10-07-2014 Directed Verdict Declaration, Exhibit H (Verbatim Transcript of Proceedings, September 22,
2014, Morning Session, (testimony of Robert Garside) at p. 36, Ins. 17-22).

13 Meyers 10-07-2014 Directed Verdict Declaration, Exhibit B (Verbatim Transcript of Proceedings, September 22,
2014, Morning Session, (testimony of Robert Garside) at p. 26, Ins. 11-14).

4 Meyers 10-07-2014 Directed Verdict Declaration, Exhibit H (Verbatim Transcript of Proceedings, September 22,
2014, Morning Session, (testimony of Robert Garside) at p. 25, Ins. 16-18).

¥ Meyers 10-07-2014 Directed Verdict Declaration, Exhibit H (Verbatim Transcript of Proceedings, September 22,

2014, Moming Session, (testimony of Robert Garside) at p, 23, Ins. 9-25; p. 24, Ins. 1-13; p.-48, Ins. 3-20).
SWANSON + GARDNER P.L.L.C.
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IV.  LEGAL AUTHORITY AND ARGUMENT

A, Directed Verdict Standard.

Civil Rule 50 provides, in pertinent part:

(a) Judgment as a Matter of Law.

(1) MNature and Effect of Motion. If, during a trial by jury, a party has been fully
heard with respect to an issue and there is no legally sufficient evidentiary basis
for a reasonable jury to find or have found fer that party with respect to that issue,
the court may grant a motion for judgment as a matter of law against the party on
any claim, counterclaim, cross-claim, or third party claim that cannot under the
controlling law be maintained without a favorable finding on that issue. Such a
motion shall specify the judgment sought and the law and the facts on which the
moving party is entitled to the judgment. A motion for judgment as a matter of
law which is not granted is not a waiver of trial by jury even though all parties to
the action have moved for judgment as a matter of law.

(2) When Made. A motion for judgment as a matter of law may be made at any
time before submission of the case to the jury.'

A CR 50 motion should be granted when it is clear that the evidence and the reasonable
inferences, viewed in the light most favorable to the nonmoving party, are insufficient to sustain
a verdict for the nonmoving party.!” “A motion for judgment as a matter of law must be granted
‘when, viewing the evidence most favorable to the nonmoving party, the court can say, as a
matter of law, there is no substantial evidence or reasonable inference to sustain a verdict for the
nenmoving party.’”'® Substantial evidence means evidence ““sufficient * * * to persuade a fair-
minded, rational person of the truth of a declared premise.””"’

"

"

1 CR 50.
' Hizey v. Carpenter, 119 Wn.2d 251, 271-72, 830 P.2d 646 (1992).
8 Davis v. Microsoft Corp., 149 Wn.2d 521, 531, 70 P.3d 126, 131 (2003) (quoting Sing v. John L. Scott, Inc., 134

Wn.2d 24, 29, 948 P.2d 816 (1997)).

19 Helman v. Sacred Heart Hosp ., 62 Wn.2d 136, 147, 381 P.2d 605 (1963)).
SWANSON < GARDNER P.L.L.C.
I A INT 'FQ? 4512 TALBOT ROAD SOUTH
P IFFS MOTION FOR RENTON, WASHINGTON 98055

DIRECTED VERDICT - Page § Tel: 4252267920  Fax; 425.226.5168

Page 8650



10
11
12
13
14
151
16
17

18

.
21
22

23

24

B. No defendant has properly pleaded any affirmative defense alleging fault of
nonparty EI

A defendant has the burden to prove an affirmative defense.”’ Nonparty fault is an
affirmative defense.”’ Further, “[a] defendant must properly invoke RCW 4.22.070(1)'s fault
allocation procedure because it ‘is not self-executing’ and ‘does not automatically apply to each
case where more than one entity could theoretically be at fault.”?>

CR 8(c) includes “fault of a nonparty” as one of the affirmative defenses that a party is
required to set forth in a responsive pleading. Also, CR 12(i) provides:

Whenever a defendant or a third party defendant intends to claim for purposes of

RCW 4.22.070(1) that a nonparty is at fault, such claim is an affirmative defense

which shall be affirmatively pleaded by the party making the claim. The identity

of any nonparty claimed to be at fault, if known to the party making the claim,

shall also be affirmatively pleaded.

As an initial matter, no defendant in this case pled an affirmative defense alleging EI as required
by CR 8(c) and CR 12(i). Such an affirmative defense is generally considered waived and may
not be considered a triable issue unless it is (1) affirmatively pleaded, (2) asserted in a motion
under CR 12(b), or (3) tried by the express or implied consent of the parties.”

Further, the only way any present defendant in this case can allege fault against EI is by

proving an affirmative defense of “failure to warn” under the WPLA. All other claims against

this manufacturer have been dismissed in this lawsuit, including negligence claims, warranty

2 Mayer v. City of Seattle, 102 Wn. App. 66,76, 10 P.3d 408 (2000).
21 CR 8(c), 12(i); Estate of Dormaier ex rel. Dormaier v. Columbia Basin Anesthesia, P.L.L.C., 177 Wn. App. 828,
860-61, 313 P.3d 431, 446 (2013); Henderson v. Tyrrell, 80 Wx. App. 592, 623-24, 910 P.2d 522 (1996).
2 Dormaier, 177 Wn. App. at 858 (quoting Adcox v. Children's Orthopedic Hosp. & Med. Cir., 123 Wn.2d 15, 25-
26, 864 P.2d 921 (1993).
B Farmers Ins. Co. v. Miller, 87 Wn.2d 70, 76, 549 P.2d 9 (1976). Even if properly pleaded, a defendant may waive
such affirmative defenses where they are inconsistent with the manner in which the case has been defended or where
defendants are dilatofy in asserting the defense. See Dormaier, 177 Wn. App. at 858 (citing King v. Snohomish
Cnty., 146 Wn.2d 420, 424-25, 47 P.3d 563 (2002); Lybbert v. Grant County, 141 Wn2d 29,3839, 1 P.3d 1124
(2000); 14 Karl B. Tegland, Washington Practice: Civil Procedure § 12:17, at 489 (2d d.2009)).
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claims, WPLA defective manufacturing claims, and WPLA defective design claims.**
Therefore, this Court must assess the evidence in the record in the context of the only remaining
possibility —a WPLA failure to warn claim — and determine whether there is any support at all
for such a claim. Clearly there is not and, therefore, this affirmative defense cannot go forward

even had it been properly pleaded.
C.  Defendants have the burden of proving a WPLA failure to warn claim.

If, at this stage in the pleadings, plaintiffs were still pursuing a WPLA claim against EI,
all parties (including plaintiffs) would expect this Court to dismiss it for lack of proof. The fact
that ouly defendants now assert this claim, as an affirmative defense, does not change the
analysis. If defendants wanted EI on the verdict form, they needed to produce evidence and meet
their burden of proof on this affirmative defense. Their failure to properly plead this affirmative
defense aside, it cannot be disputed that defendants have the burden of proof here?® and that the
only possible remaining claim against EI is under the WPLA.

The WPLA, enacted in 1981, created a single cause of action to provide relief for “harm
caused by the manufacture, production, making, construction, fabrication, design, formula,

preparation, assembly, installation, testing, warnings, instructions, marketing, packaging, storage

# See Meyers 10-07-2014 Directed Verdict Declaration, Exhibit E (Order Granting in Part and Denying [in] Part
Defendant EI's CR 56 Motion for Summary Judgment, or, in the Alternative, Partial Summary Judgment dated
Jatuary 24, 2014).
% Seo Fed, Signal Corp. v. Safety Factors, Inc., 125 Wn.2d 413, 433, 886 P.2d 172, 183 (1994) (The “burden of
proof” as used by courts and commentators may refet to any onc of, or a combination of, the burden of pleading, the
burden of producing evidence, and the burden of persuasion. The burden of pleading and producing evidence are
usually encompassed within the term the “burden of production”. This burden is to “produc[e] evidence, satisfactory
to the judge, of a particular fact in issue.” Edward M. Cleary, McCormick on Evidence § 336, at 947 (3d ed. 1984).
“The burden of producing evidence on an issue means the liability to an adverse ruling (generally a finding or
directed verdict) if evidence on the issue has not been produced.” McCormick on Evidence, at 947. The burden of
persuasion is “the burden of persuading the trier of fact that the alleged fact is true”. McCormick on Evidence, at
947, It-comes into play “only if the parties have sustained their burdens of producing evidence and only when all of
the evidence has been introduced”. McCormick on Evidence, at 947).
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or labeling of [a] pmduc‘t.”26 The WPLA was part of the products liability and tort reforms

enacted by the legislature in 1981.”7 The WPLA preempts tort-based common-law product

| liability remedies occurring after its enactment.”® Despite the absence of an “express preemption

clause,” Washington courts have found “no doubt about the WPLA’s preemptive purpose™’ and
that the WPLA is the “exclusive remedy” for product liability claims in Washington.*®

Under the WPLA a product is not reasonably safe if it lacks adequate warnings at the
time of manufacture.’’ RCW 7.72.030(1) states:

“A product manufacturer is subject to liability to a claimant if the claimant's
harm was proximately caused by the negligence of the manufacturer in that the
product was not reasonably safe as designed or not reasonably safe because
adequate warnings or instructions were not provid

The definition of “not reasonably safe” for purposes of a WPLA failure to warn claim is

contained in subsection (b) of RCW 7.72.030(1):

“A product is not reasonably safe because adequate warnings or instructions were
not provided with the product, if, at the time of manufacture, the likelihood that
the product would cause the claimant's harm or similar harms, and the seriousness
of those harms, rendered the warnings or instructions of the manufacturer
inadequate and the manufacturer could have provided the warnings or instructions
which the claimant alleges would have been adequate.”™

2 Bylsma v. Burger King Corp., 176 Wn.2d 555, 559, 293 P.3d 1168, 1170 (2013) (citing RCW 7.72.010(4); Wash.
Water Power Co. v. Graybar Eléc. Co., 112 Wn.2d 847, 85356, 860, 774 P.2d 1199, 779 P.2d 697 (1989)).

21 The WPLA was effective July 26, 1981.

2 Washington Water Power Company v. Graybar Electric Company, 112 Wn.2d 847,853, 774 P.2d 1199 (1989).
* Graybar, 112 Wn.2d at 853.

3 Graybar, 112 Wn.2d at 853. Products liability claims based on pre-WPLA facts are analyzed under the common

law of strict liability and negligence. See Sintonetta v. Viad Corporation, 165 Wn.2d 341, 348, 197 P.3d 127 (2008).

3 RCW 7.72.030; see also 16 Wash. Prac., Tort Law and Practice, section 16.15 (3™ Edition).

| 2RCW 7.72.030(1). Failure to wam was a basis for liability at common law and the Restatement (Second) of

Torts, section-402A pravides that a manufacturer may be held strictly liable for fatlure to give adequate warnings.
See Restatement (Second) of Torts, section 402A (1966); see also Restatement (Second) of Torts section 388
(1965); Novak v. Piggly Wiggly Puget Sound Co., 22 Wn. App. 407, 412, 591 P.2d 791 (1979); Haysom v. Coleman
Lantern Co., 89 Wn.2d 149, 474, 573 P.2d 785 (1978), Teagle v. Fischer & Porter Co., 89 Wn.2d 149, 153-54
(1977); Haugen v. Minnesota Mining & Mjfg. Co., 15 Wn. App 379, 550 P.2d 71 (1976).
3 RCW 7.72.030(1)(b)
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This “Risk Utility Test™ in RCW 7.72.030(1)(b) balances the likelihood that the product at the
time of manufacture would cause the claimant's harm or similar harms and the setriousness of
those harms against the adequacy of the warnings provided and the cost to the manufacturer to
provide warnings.

A claimant may also use the “Consumer Expectations Test” contained in RCW
7.72.030(3): “In determining whether a product was not reasonably safe under this section, the
trier of fact shall consider whether the product was unsafe to an extent beyond that which would
be contemplated by the ordinary consumer.”” 5 This test requires the defendants here to show that
the product was “unsafe to an extent beyond that which would be contemplated by the ordinary
consumer.”® However, “[u]nder this test, a manufacturer may not be held liable merely because

a product causes harm; rather it must be shown that the product causing the harm was not

reasonably safe.””’

Under RCW 7.72.030(1), the defendants must show that the absence of a warning of

possible dangers from specific product usage was the proximate cause of the plaintiff’s injuries.*®

* Hiner v. Bridgestone / Firestone, Inc., 138 Wn.2d 248, 258 n. 51, 978 P.2d 505 (1999) (citing Soproni v. Polygon
Apartment Pariners, 137 Wn.2d319, 971 P.2d 500, 505 (1999)).

¥ RCW 7.72.030(1); see also Ayers v. Johnsan & Johnson Baby Products Co. 117 Wn.2d 747, 759, 818 P.2d 1337
(1991).

3 Hiner, 138 Wn.2d at 258 n. 51 (citing Soproni v. Polygon Apartmens Partners, 137 Wn.2d319, 971 P.2d 500, 505
(1999).(quoting Falk v. Keene Corp., 113 Wn.2d645, 654,782 P.2d 974 (1989)). The “Risk Utility Test” and
“Consumer Expectation Test” in the warnings context is similar to the same WPLA tests in the design defect
context. See Higgins v. Intex Recreation Corp., 123 Wn. App. 821, 828, 99 P.3d 421 (2004): “The risk-utility test
requires a showing that the likelihood and seriousness of a harm outweigh the burden on the manufacturer to design
a product that would have prevented that harm and would not have impaired the product's usefulness. RCW
7.72.030(1)(a). The consumer-expectation test requires a showing that the product is more dangerous than the
ordinary consumer would expect, RCW 7.72.030(3); see Pagnotta v. Beall Trailers of Or., Inc., 99 Wn. App. 28, 36,
991 P.2d 728-(2000). This test focuses on the reasonable expectation of the consumer. Soproni v. Polygon
Apartment Partners, 137 Wn.2d319, 326-27, 971 P.2d 500 (1999). A number of factors influence this determination
including the intrinsic nature of'the product, its relative cost, the severity of the potential harm from the claimed
defect, and the cost and feasibility of minimizing the risk. Seattle-First Nat'l Bank v. Tabert, 86 Wn.2d143, 154,
542 P.2d 774 (1975).”

%7 Thongchoom v. Graco Children's Products, Inc., 117 Wn. App. 299, 305, 71 P.3d 214, 218 (2003) (citing Baughn
v. Horida Motor Co., Ltd., 107 Wn.2d 127, 134, 727 P.2d 655 (1 986)).

% Anderson v. Weslo, Inc., 79 Wn. App. 829, 838, 906 P.2d 336 (1995) (citing Lunt v. Mt. Spokane Skiing Corp., 62
Wn App. 353, 362, 814 P.2d 1189, review denied, 118 Wn.2d1007, 822 P.2d 288 (1991)).
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Proximate causation includes both cause in fact and legal causation.”” A WPLA claimant must

| prove both components.“’

How can defendants argue that the hazard of walking on the metal security ceilings are so
obvious that they did not need to warn the WSP not to walk on them and, at the same time, argue
that the metal security ceilings are unreasonably dangerous as designed for lack of a warmning?*’
The defense cannot even argue that there was no warning in this case, because the evidence is
clear and undisputed that EI did provide a warning to its customer, Noise Control, and Noise
Control in tun provided that warning (in writing) to Turner which, in turn, failed to provide the
warning to the WSP. The defense explanation for not providing the EI warning to the WSP is to
argue that warnings are not required.

RCW 7.72.050(1) allows the trier of fact to consider, in the context of warnings, evidence
of industry custom and technological feasibility, and evidence of whether or not the product was
in compliance with nongovernmental standards or with legislative or administrative regulatory
standards.*? The defense has provided absolutely no evidence whatsoever on these subjects.

As with all affirmative defenses, the defense carries the burden of proof on this WPLA
failure to warn claim.* The defense in this case has repeated admitted in both opening
statemnents and through their own witnesses that there is no evidence of any prior accident
involving workers like Marshall Donneily walking on Lockdown metal security ceilings (or, for

that matter, any type of metal security ceilings). There has been no evidence presented that EI

% Hiner, 138 Wn.2d at 256 (citing Ayers v. Johnson & Johnson Baby Products Co. 117 Wn2d 747,752,753, 761,
818 P.2d 1337.(1991); see also Anderson v. Weslo, Inc., 79 Wn. App. 829, 838, 906 P.2d 336 (1995).

0 K.

“ Only the defense argues that the hazards were obvious. However, their argument defeats their WPLA warning
claim. Under the WPLA, a manufacturer has no duty to warn of obvious or known dangers. See, e.g., Anderson, 79
Wn. App. at 839; Davis v. Glob Mach. Mfg., Inc. 102 Wn.2d 68, 684 P.2d 692 (1984).

2 RCW 7.72.050(1); Falk v. Keen Corporation, 113 Wn.2d 645, 654, 782 P.2d 974 (1989).

“ See, e.g., WPI 21.05 Burden of Proof on the Issues — Affirmative Defenses Other Than Contributory Negligence /
Assumption of the Risk; WP1 110.03 Manufacturer's Duty to Provide Warnings or Instructions With Product (6
Wash. Prac., Wash. Pattern Jury Instr. Civ. WPI 110.03 (6th ed.)).

SWANSON + GARDNERP.L.L.C.

’ 4512 TALBOT ROAD SOUTH
PLAINTIFFS’ MOTION FOR RENTON, WASHINGTON 98055

DIRECTED VERDICT - Page 10 Tel: 425.226.7920  Fax: 425.226.5168

Page 8655



10
11
12
13
14
15
16
17
18
19
20
21
22
23]

24

ever had knowledge of a similar accident before December 29, 2009.* This is significant,

because it narrows this Court’s focus to a post-manufacture WPLA claim. Under

subsection (b) of RCW 7.72.030(1):

A product is not reasonably safe because adequate warnings or instructions were

not provided after the product was manufactured where a manufacturer learned or

where a reasonably prudent manufacturer should have learned about a danger

connected with the product after it was manufactured. In such a case, the

manufacturer is under a duty to act with regard to issuing warmings or instructions

concerning the danger in the manner that a reasonably prudent manufacturer

would act in the same or similar circumstances. This duty is satisfied if the

manufacturer exercises reasonable care to inform product users.*
The general rule is that a manufacturer has a post-sale duty to warn only if it has sufficient notice
about a specific danger associated with the product.*® “The most convincing proof that a
manufacturer knew of a dangerous condition associated with its product is that the manufacturer
knew about previous substantially similar accidents involving the product.””*’ Whether a
manufacturer has a duty to wam is a question of law for the court.*® In this analysis a court will
consider the probability of the danger occurring, the seriousness of the harm posed, and the

ability of the manufacturer to identify users to notify of the danger.*

44 Under some circumstances, this failure during the defense opening statement is sufficient in Washington for
dismissaj of an affirmative defense The right to enter judgment at the opening statement stage of a trial is based on
the rationale that to do'so prevents the unnecessary expenditure of time and monicy to both litigants and courts.
Hallum v. Mullins, 16 Wn. App. $11, 515-16, 557 P.2d 864, 868 (1976) (citing Scott v. Rainbow Ambulance Serv.,
Inc., 75 Wn.2d 494, 496, 452 P.2d 220 (1969). Dismissal on an opening statement can be granted “when such
staternent shows affirmatively that there is no cause of action, or that there is a full and complete defense thereto, or
when it is expressly admitted that the facts stated are the only facts which the party expects or intends to prove, that
the court is warranted in acting upon it.” Hallum v. Mullins, 16 Wa. App. 511, 515-16, 557 P.2d 864, 868 (1976)
(quoting Redding v. Puget Sound Iron & Steel Works, 36 Wash. 642, 644-45, 79 P. 308, 309 (1905) and citing Bank
of the West v. Wes-Con Dev. Co., 15 Wn. App. 238, 240, 548 P.2d 563 (1976); Loger v. Washington Timber Prods.
Inc., 8 Wn. App. 921, 923, 509 P.2d 1009 (1973).

S RCWA 7.72:030(1)(b).

% Esparza v. Skyreach Equipment, Inc., 103 Wi App. 916, 935, 15 P.3d 188 (2000).

Y7 Esparza, 103-Wn. App. at 935.

“ Esparza, 103 Wn. App. at 935.

* See Esparza, 103 Wn. App. at 935-36 (“[wlith only 420 {products] in the ficld, notifying the customers * * *
would seem to have been relatively simple™).
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Here, it is undisputed that EI, in May of 2006, in fact wamned Noise Control immediately
of all Noise Control, Turner and HDR needed to know — the ceilings were not designed to be
walked on. It is undisputed that Noise Control received this warning during construction and
long before this December 29, 2009 accident. It is undisputed that Noise Control understood this
warning and conveyed this warning to Turner, in writing, with the appropriate grammatical
emphasis. The present defendants, even if they had pleaded a WPLA failure to warn affirmative
defense and even if they had presented evidence to support such a defense, simply cannot get
past the fact that they were, indeed, warned by Environmental Interiors, Inc.

The bottom line is simple here: if EI was still a defendant, and plaintiffs still claimed
damages under only a WPLA failure to wamn theory, the Court would have no choice but to
dismiss that claim with the evidence in this record. Afier the defense cases, their remains no
evidence in the record that would justify a verdict finding EI at fault. The defense has produced
nothing and, as a matter of law, the jury has nothing upon which to base a finding of fault against
EL The defendants have not proven their affirmative defense and it must not be allowed to go to
the jury.

Permitting this unsupported affirmative defense only invites a jury to speculate. Thisis a
jury’s only recourse when no evidence is provided by a party bearing the burden of production

and the burden of proof, as defendants do on this issue.

I
il
i
"
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V. CONCLUSION
For the foregoing reasons, Plaintiffs’ Motion for a Directed Verdict should be granted,
and there should be no line on the verdict form allowing the jury to apportion fault to EI

Dated: October 7, 2014 SW. ' NER, P.L.L.C.

w | S

}odd W. Gardner, WSBA#11034

eter E. Meyers, WSBA#23438
ttorneys for Plaintiffs

CERTIFICATE OF SERVICE
1, Connie Kyes Grenley, declare I am over the age of eighteen. I caused this

document to be served on the following person(s) and/or entities in the manner stated
below on the date stated below:

John W, Rankin, Jr. WSBA#6357 U Hand Delivery o
Reed McClure - Financial Center O U.S. Mail
1215 Fourth Avenue, Suite 1700 71 Facsimile
Seattle, WA 98161 X E-mail

O Messenger (ACTION)
Terence J. Scanlan, WSBA#19498 0 Hand Delivery
Skellenger Bender 0 U.S. Mail
COMMERCIAL LAW GROUP [ Facsimile
1301 Fifth Ave., Suite 3401 X E-mail
Seattle, WA 98101 T Messenger (ACTION)
Thomas R. Merrick, WSBA#10945 0 Hand Delivery
Merrick, Hofstedt & Lindsey, P. S. 0 U.S. Mail
3101 Western Avenue — Suite 200 O Facsimile

| Seattle, WA 98121 X E-mail
O Messenger (ACTION)

Dated: October 7, 2014 SWANSOI\L&
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4512 TALBOT ROAD SOUTH

PLAINTIFFS’ MOTION FOR RENTO HINGTON
\ , 9805
DIRECTED VERDICT - Page 13 Tel: 4251227?2%5 Fax: 425.2265.5168

Page 8658



10
11
12
13
14
15
16
17
18
19
20
21
2
23

24

FILED

14 OC1 08 AM 9:00

The Honorable Judge Dotii{ass A Warth
SUPERIOR COURT CLER

E-FILED
CASE NUMBER: 11-2-37290-1

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

JENNIFER B. DONNELLY, as Guardian for MARSHALL S.
DONNELLY:; JENNIFER B. DONNELLY; and KEITH
KESSLER, as Guardian ad Litem for LINLEY GRACE NO. 11-2-37290-1 SEA

DONNELLY, a minor child
DECLARATION OF PETER E.

Plaintiffs, MEYERS IN SUPPORT OF
VS. PLAINTIFFS’ MOTION
FOR DIRECTED VERDICT

HDR ARCHITECTURE, INC,, a foreign corporation,
TURNER CONSTRUCTION COMPANY, a foreign
corporation, NOISE CONTROL OF WASHIN GTON, INC,, a
Washington corporation; “JANE and JOHN DOES, 1-20,”

Defendants.

1. I am an attorney with Swanson % Gardner, PLLC, attorncys of record for
plaintiffs in the above captioned action. Tam over the age of 18 and competent to testify on my

own behalf. All of the information set forth in this declaration is based upon my own personal

lcnowledge.

2. Attached are true and correct copies of the following Exhibits:

Exhibit A:  Plaintiffs’ Second Amended Complaint for Personal Injuries datcd April
10, 2013;

Exhibit B:  HDR Entities’ Answer to Plaintiffs’ Second Amended Complaint for
Personal Injuries and Affirmative Defenses datcd June 4, 2013;
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Exhibit C:  Defendant Turner Construction Company’s Answer to Second Amended
Complaint for Personal Injuries dated May 14,2013;

Exhibit D:  Defendant Noise Control of Washington’s Answer to Plaintiffs’ Second
Amended Complaint for Personal Injuries dated May 21, 2013;

Exhibit E:  Order Granting in Part and Denying [in] Part Defendant EI's CR 56
Motion for Summary Judgment, or, in the Alternative, Partial Summary

Judgment dated January 24, 2014;

Exhibit F:  Verbatim Transcript of Proceedings, September 16, 2014, Opening
Statement, (Opening Statement of Lindsey Pflugrath on behalf of HDR)

(selected pages);

Exhibit G- Verbatim Transcript of Proceedings, September 16, 2014, Opening
Statement, (Opening Statement of Jack Rankin on behalf of Turner)
(selected pages);

Exhibit H:  Verbatim Transcript of Proceedings, September 22, 2014, Moming
Session, (testimony of Robert Garside) (selected pages);

ExhibitI:  Verbatim Transcript of Proceedings, October 2, 2014 (Testimony of
Defense Expert Dan Hobbs) (selected pages).

3. To the extent they are not specifically addressed herein, all facts stated in
Plaintiffs’ Motion for Dirccted Verdict on Defendants” Affirmative Defense Alleging

Environmental Interiors, Inc. as an At Fault Entity are true and accurate to the best of my

knowledge.

I declare under penalty of perjury of the laws of the State Of Washington that the

foregoing is true and correct to the best of my knowledge and belief.

Dated: October 7, 2014 SWAMNSON )¢ GARDNER, PLLC

(—

By
TETER E. MEYERS, WSBA #23438

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

1, Connie Kyes Grenley, declare I am over the age of cighteen. I caused this
document to be served on the following person(s) and/or entities in the manner stated
below on the date stated below:

John W. Rankin, Jr. WSBA#6357 00 Hand Delivery
Reed McClure - Financial Center M U.S. Mail
1215 Fourth Avenue, Suite 1700 [0 Facsimile
Seattle, WA 98161 X E-mail
0 Messenger (ACTION)

Terence J. Scanlan, WSBA#19498 O Hand Delivery
Skellenger Bender 0 U.S.Mail
COMMERCIAL LAW GROUP 0 Facsimile
1301 Fifth Ave., Suite 3401 X E-mail
Seattle, WA 98101 00 Messenger (ACTION)
Thomas R. Merrick, WSBA#10945 0 Hand Delivery
Merrick, Hofstedt & Lindsey, P. S. 0O U. S. Mail
3101 Western Avenue — Suite 200 M Facsimile
Seattle, WA 98121 X E-mail

e N o 0 Messenger (ACTION)

/,‘;‘/ :’ ‘\\.
CER PLLE |

7

Dated: October 7, 2014 SWANSON «

" Connie KFes le
Litigatifm Paralegal
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THE HONORABLE JOAN DuBUQUE

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR KING COUNTY

JENNIFER B. DONNELLY, as Guardian for
MARSHALL S, DONNELLY; JENNIFER B.
DONNELLY: and KEITH KESSLER, as Guardian ad
Litem for LINLEY GRACE DONNELLY, a minor child

Plaintiffs,

V8.

ENVIRONMENTAT. INTERIORS, INC,, a foreign
corporation; HDR ARCHITECTURE, INC., a foreign
corporation; HDR CONSTRUCTORS, INC,, formerly
known as HDR DESIGN-BUILD, INC,, a foreign
corporation; TURNER CONSTRUCTION COMPANY, a
foreign corporation, NOISE CONTROL OF
WASHINGTON, INC., & Washington corporation; “JANE
and JOHN DOES, 1-20,”

Defendants.

NO. 11-2-37290-1 SEA

SECOND AMENDED
COMPLAINT FOR PERSONAL
INJURIES

COME NOW THE PLAINTIFFS, by and through undersigned counsel, and complain

and allege as follows:

L PARTIES, JURISDICTION AND VENUE

1.1 Atall times matetial hereto plaintiff Jennifer B. Donnelly was over the age of 18,

a resident of Walla Walla County, Washington, and married to Marshall S. Donnelly.

SWANSON % GARDNER, P.L.L.C.
Attorneys at Law
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1.2 On May 27, 2010 plaintiff Tennifer B. Donnelly was appointed as the Guardian
for her husband, disabled plaintiff Marshall S. Donnelly.

1.3 Atall timg:s material hereto minor plaintiff Linley Grace Donnelly, whose date of
birtl1 is Ociober 18, 2009, was a resident of Walla Walla County, Washington and is the daughter

of Jennifer B. Donnelly and Marshall S. Donnelly.
1.4  Plaintiff Keith Kessler is the court-appointed Guardian ad Litem of minor Linley

Grace Donnelly and at all times material hereto was and is an attomey licensed to practice Jaw in

the State of Washington.

1.5 At all imes material hereto defendant Environmental Interiors, Inc. has been a
forcign corporation doing business in King County, Washington.

1.6 At all times material hereto defendant HDR Architecture, Inc. has been a foreign
corporation doing business in King County, Washington.

1.7 Atall times material hereto defendant Turner Construction Company has been a

forcign corporation doing business in King County, Washington.

1.8 At all times material hereto defendant Noise Control of Washington, Inc. has been
a Washington State corporation doing business in King County, Washington.

1.9 Atall times material hereto defendant HDR Constructors, Inc., formerly known as

HDR Design-Build, Inc., has been a foreign corporation doing business in King County,

Washington.,

1.10 Defendants “Jane and John Does 1-20” are individuals and/or entities, presently
unknown to plaintiffs, including but not limited to other subsidiaries, successors in interest,
and/or subcontractors to the defendants presently named herein and who will be identified
through discovery and added as necessary by amended complaint at a later time.
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1.11  Jurisdiction is proper in King County Superior Court.
1.12.  Venue is proper in King County Superior Court, at the Seattle courthouse.
II.  FACTS

2.1 Plaintiffs re-allege and incorporate by reference all preceding paragraphs in this
Complaint as if fully set forth herein.

22 In December of 2009 the State of Washington Department of Corrections
cemployed Marshall S. Donnelly s an clectﬁcian at the Washington State Penitentiary in Walla
Walla, Washington (hereinaller referred to as the “Washington State Penitentiary”).

2.3 Onor about December 29, 2009, Marshall S. Donnelly was assigned to a project
at the Washington State Penitentiary which required drilling a hole for conduit in & wall near the
IMU South inmate visiting hallway, in the plenum space above a metal security ceiling.

2.4  Themetal security ceiling installed at this Jocation in the Washington State
Penitentiary is a product called “Lockdown" that was designed, manufactured, asseinbled,
marketed, sold and distizibuted by defendant Environmental Interiors, Inc. and/or defendant Noise
Control of Washington, Inc. Lockdown is & high-sccurity, metal, suspended coiling system
which was marketed, sold and/or distributed by defendant Environmental Interiors, Inc. and/or
defendant Noise Control of Washington, Inc. for use in jails, prisons and other secure facilities.

2.5  To accomplish his assigned task on or about December 29, 2009, Marshall S.
Donnelly was required to enter the plenum space above the IMU South inmate visiting hallway
(hereinafter referred to as the “hallway”) and walk on the metal security ceiling to get to the
location of his work., He entered through a specially designed access panel in the Lockdown

metal security ceiling. Prior to December 29, 2009, during the design and construction of the
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North Close Security Compound project, defendants had applied to this access panel & red label

stating “MEP Access,” meaning “Mechanical, Electrical and Plumbing Access.”

2

3 2.6  Shorily after entering the plenum space above the metal security ceiling for the

4 hallway, the ceiling collapsed, causing Marshall S. Donnelly to fall approximately 15 feet to the
5|| concrete floor below, resulting in severe and permanent injurics.

6 2.7  Defendants HDR Architecture, Inc. and Turner Construction Company,

7|l independently and/or thmugh a joint venture partnership called “HDR/Turner” and/or

8| “Tumer/HDR,” defendant HDR Constructors, Inc., (formetly known as HDR Design-Build,

91! Inc.), defendant Noisc Control of Washington Inc., and defendunt Enviromnental Interiors, Inc.
10} designed and constructed the building and fixtures at the location in the Washington Stafe

H Penitentiary where Marshall S. Donnelly was injured, including the specific design, selection and
12 installation of the Lockdown metal security ceiling product at the location of this accident.

13 2.8 This was a design-build project, referred to as the “North Close Security

14
Compound,” and included the IMU South inmatc visiting hallway where this subject accident

1 occurred on or about December 29, 2009. The North Close Sccurity Compound project was

o substantially completed in March of 2008,

1; 2.9 The plans and specifications for the metal security ceiling at the location of this

‘o subject accident originally called for a “Celline” metal securily ceiling. Celline is a product that

2 is stronger, has a higher load bearing capacity, and is more capable of carrying live loads than the

21 Lockdown metal security ceiling, Celline is also designed, manufactured, assembled, marketed,

22|| sold and distributed by defendant Environmental Interiors, Inc. Despite the otiginal building

23{| plans and specifications, during construction one or more of the defendants chose to usc

24
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Lockdown rather than Celline at the IMU South inmate visiting hallway location.

2.10 Entry through thc MEP Access panel into the plenum space above this subject
Lockdown metal security ceiling and similar ceilings, and walking upon such ceilings, was a
common and accepted practice at the Washington State Penitentiary and other Washington State
Department of Corrections facilities belore, during and after the design and construction of the
IMU South building at the Washington State Penitentiary. Defendants knew or reasonably
should have known of this practice at the Washington State Penitentiary and other Washington
State Department of Corrections facilities prior to the design and construction of the North Close
Security Compound project.

2.11  Entry through the MEP Access panel into the plenum space above this subject
Lockdown metal sccurity ceiling and similar ceilings at the Washington State Penitentiary was
and is necessary to access heating, air conditioning, ventilation, electrical, mechanical, plumbing,
and other systems in the plenum space. Defendants knew or rcasonably should have known of
this nccessity at the Washington State Penitentiary and other Washington State Department of
Corrcctions facilities prior to the design and constraction of the North Close Security Compound
project.

2.12  Entry through the MEP Access panel into the plenum space above this subject
Lockdown metal security ceiling and similar ceilings at the Washington State Penitentiary was
and is necessary for maintenance, repairs, installation of additional fixtures, instellation of
additional systems, and other reasonably foreseeable purposes. Defendants knew or reasonably

should have known of this necessity at the Washington State Penitentiary and other Washington
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