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B. ARGUMENT

Introduction:

Costellos appeal the trial court's decision regarding (a) their Records

Request claim (RCW 24.06), (b) their claim under the Washington State

CPA (RCW 19.86), (c) Tanner's counterclaims for opt-out fee, late fees

and interest, and (d) the award of attorney fees and costs to Tanner.1 The

Costellos statement of ISSUES in their initial brief remain the issues the

Costellos request this Court to determine (Appellant's BriefAB2-5).2

Claim #1 - Cooperative Member Costello is Entitled by Statute to
Review Tanner's Books and Records:

1. As material facts regarding Tanner's motion are in dispute, the
trial court erred in granting Tanner's motion.

The trial court determined in its ruling on Costellos' motion regarding

their records request that there were material facts in dispute, as such

summary judgment was inappropriate (CP797-798 and RP55-Vol. I). The

same disputed facts should have precluded the trial court from granting

Tanner's motion for summary judgment to dismiss Costellos' claim for

records (RBI 7, AB15). The trial court's conclusions are contradictory.

2. Tanner has not provided Costellos access to all of the requested
information which must be disclosed pursuant to statute.

Tanner asserts that it has complied with provisions of the record

statute requiring it to "permit inspection" of the books and records - that

assertion is unsupported by the facts (RBI7). Tanner has restricted the

1Although their claims made under RCW 80.28 and RCW 49.60 are not grounds upon
which Costellos seek appeal, they do not concede that their arguments were baseless and
properly dismissed. (Respondent's BriefRB2, 3)

Tanner's representation of the issues does not address the issues the Costellos are
appealing (RB3-4).
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Costellos from many documents by way of the protective order using

pretextual claims of confidentiality and interpreting an Attorney Eyes

Only restriction that does not exist in the words of the protective order.3

Moreover, Tanner presents an absurd argument that the record statute

"explicitly allows a court to limit inspection of documents" to be made by

a party's "agent or attorney" even in circumstances where, like here, the

party seeking disclosure is pro se (RB24).4 There is no such provision in

the statuteand no support for this conclusion in commonlaw.5

The Costellos have clearly identified the information Tanner has

refused to provide - including financial information and members list,

both of which are explicitly required even under Tanner's highly

restrictive interpretation of the record statute (AB19, 20, CPI003,

CP1245-1246, CP1252-1253).6 Attorney Merkel nevertheless continues

to represent to the Court that all requested documents, even those not

subject to the protective order, have beentendered despite the fact that he

knows or should know that this is false. Prior to the lawsuit, Costellos

indicated in their communications with Tanner the extent of their

Tanner's claims of confidentiality are unsupported. Costellos challenge to those
designations under terms of the protective order was not heard by the trial court (AB20-
22, CP1107-1108, 1156-1240, RP5- Vol. II).

RCW 24.06.160 states "All books andrecords of a corporation maybe inspected by any
member or shareholder, or his or her agent or attorney, for any proper purpose at any
reasonable time." Emphasis added.

5The "agent or attorney" provision ofthe statute is clearly intended as an option for the
party seeking disclosure to allow their agent to inspect the cooperative's books and
records. Tanner attempts to turn Costellos' option into their hindrance.

6Tanner incorrectly argues that the Costellos' January 18, 2013 letter represents the full
extent of their records request and since the members list is not included in that letter,
precludes the Costellos from obtaining it (RB6, footnote 6). However, Costellos have
demonstrated that what was requested in their letter was only a portion of what they
ultimately sought (CP134-135, AB22).
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concerns, including their request to inform all members about smart

meters in general and Tanner's system specifically.7 Tanner ultimately

refused to accommodate the Costellos' request and refused to provide

them with the members list during discovery - which, by itself, is a

violation of the records statute.

Further, Tanner has admitted that they have withheld at least 110

documents by designating them Highly Confidential, and by their

interpretation of the protective order, have prevented Costellos from

accessing them (RB8). Even if Costellos hired an "independent expert"

or "counsel of record"*, that individual would be prevented from

sharing his/herfindings with Costellos based on Tanner's interpretation

of the Protective Order.9 Under their interpretation of the Protective

Order, Tanner acknowledges that it has not provided all of the requested

documents to Costellos and have made it impossible for them to do so.

Tanner's assertion that Costellos acknowledged the Highly

Confidential designation as precluding anyone other than Costellos

attorney of record or an independent expert from accessing the records is

7CP1062-1063 - "The entire membership needs to be fully appraised (sic) of all of the
privacy, security, and potential safety issues that have been raised.... This discussion
needs to be open and comprehensive." "A comprehensive review of the business case,
financials, and history surrounding this program needs to be made available to the
members. As it stands, this very expensive, and controversial program has been
instituted with virtually no involvement from the members." "As I requested at our
meeting, I would like to be able to communicate to the entire membership to help in the
education process."

8 Under Tanner's interpretation of the protective order, Costellos have been provided
access to the books and records only if they hire a counsel of record or an independent
expert (RB7, 9).

9 Section 4 of the protective order states in part "no person receiving such Documents
shall, directly or indirectly, use, transfer, disclose, or communicate in any way the
Documents or their contents to any person". (CP789)
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demonstrably false (RB7). Costellos former attorney clearly identified this

as Tanner's interpretation and nothing more. Costellos disputed that

interpretation based on the plain language of the Protective Order - which

remains in effect to this day. (CP181, 182, 1212, 1213) The plain

language restricts the Receiving Party (i.e. the Costellos) from disclosing

Highly Confidential information to anyone other than their counsel of

record and/or independent expert (CP789). It does not restrict the

Receiving Party from the information. The Protective Order as written

provides the Costellos, as the Receiving Party, access to all information

whether they are pro se or not. The trial court erred by accepting Tanner's

interpretation. ° Because effective discovery was not accomplished, it was

entirely premature for the trial court to award summary judgment in

Tanner's favor.

3. The Record Statute is clear - it says what it means and means
what it says. Costellos are entitled to access all of Tanner's books
and records subject to proper purpose.

Tanner's assertion that Costellos have applied an overly broad reading

of the record statute is misguided given the statute's proper purpose filter

(RBI9). The statute is clear, "All books and records of a corporation may

be inspected by any member or shareholder, or his or her agent or

attorney, for any proper purpose at any reasonable time." It is undisputed

10 In its motion, Tanner could have easily changed the protective order to align with its
interpretation, but chose not to (RB7, CP1162). The result is a Protective Order that
speaks for itself - there is no rational interpretation that includes Attorneys Eyes Only
restriction. Nor should there be since the circumstances warranting such protection do
not exist in this case. Tanner's interpretation of the Protective Order precludes not only a
pro se litigant, but any litigant, from effectively prosecuting his case. Such proposition is
unsupported by the law. Costellos have been wrongfully denied access to information
necessary to prosecute their case.
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that Costellos have always maintained proper purpose (CP1256-1258,

AB15-17). Neither the statute itself nor any judge made law limit what

cooperative records are accessible by members.

Tanner argues application of several Washington statutes that do not

apply to Tanner as rationales for their misguided interpretation of the

records statute RCW 24.06.160 - the only statute that does apply to

Tanner (RBI9-22). Tanner asserts that the corporate records statute RCW

23B.16 is analogous to RCW 24.06.160 but there is nothing in the law that

supports that proposition. More appropriately, Costellos argue that if any

ambiguity exists within the statute it must be "liberally construed in favor

of a [corporation's members]" (CP72, AB18). Public record statutes such

as RCW42.56 are a more applicable analogy due to Tanner's

monopolistic, quasi-government status and the historical emphasis

Washington law places on transparency of public entities (AB15, CP1255,

1256)n

There is nothing to support Tanner's assertion that "books and

records" is simply a "shorthand reference" for "books and records of

account" (RB24)}1 Tanner's interpretation is immediately proven false

when applying it to the statute's subsequent requirement that "a record of

11 Inthe present case, the Costello's are captives of Tanner's monopoly. If they wish to
receive power from the electric grid, they can only do so by becoming Tanner members.
When such a mandatory relationship exists it makes much more sense to look to
Washington's public policy with respect to public records than to private corporate
records.

12 Indeed, the Costellos have made multiple requests (May 2015 and August 2015) for the
record of Tanner's payments to their counsel regarding this case (Joel Merkel and Rhode
& Van Kampen) and Tanner has refused all of these requests. Even taking Tanner's
reading of the statute that it provides only for financial accounts, such should be available
for the Costellos' inspection.
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the names and addresses of its members and shareholders entitled to vote"

be kept by the cooperative. The member list is not a record of account, as

such, Tanner's interpretation flies in the face of the express language of

the statute (CP1251-1255).13

4. Costellos have proper purpose for requesting the information.

Tanner's assertion that the Costellos have gone on a fishing expedition

is not true (RB19). Costellos have been very specific about seeking

information pertaining to the smart meter installation and its impacton the

financial well-being of the cooperative and the privacy of its members

(CP1256-1258). The information sought is essential for understanding

how Tanner's resources are spent, and for understanding the capabilities

of the technology Tanner has adopted.14

Tanner asserts the Costellos record request was made for unlawful or

dishonest purpose (RB10, 11). Tanner has provided no evidence to

support this outlandish claim. Costellos' purpose has been consistently

and continuously articulatedthroughout this litigation,has been verified in

declarations by other members (CP1265-1275), and has not been refuted

by Tanner with any evidence. Contrary to Tanner's unsubstantiated

assertion, Costellos have never indicated they would "freely disseminate

Aclara's confidential information (including its trade secrets) without

13 Moreover, contrary to Tanner's assertion (RB23), Black's Law 6th Edition defines
"Corporate Books" as '•'Whatever is kept as written evidence of official doings and
business transactions." Emphasis added.

Contrary to Tanner's assertion, Costellos have never requested informationconcerning
member bank accounts, social security numbers, payroll information, or health
information (RB18, 19). Their requests for information have been consistent with their
stated purpose and have been made in full compliance with the records statute (RCW
24.06.160) and the protective order.
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limitation" (RB9). This is simply a false claim. Costellos have always

acknowledged full compliance with the Protective Order and understand

that they are bound by its terms (CPU 67).

5. Costellos did not consent to limit inspection and did not consent to
give up their statutory rights to access Tanners books and records.

Costellos did not contractually agree to limit documents for inspection

under Tanner's Information Policy contrary to Tanner's assertion (RB9,

10, 28). The Information Policy was not created until 2009, some 15 years

after Costellos became cooperative members (CP64). The policy was not

distributed to members and is not available on Tanner's website (CP974).

In short, few, if any, members even know it exists. Further, the Tanner

membership agreement, and corresponding policies, is a contract of

adhesion (CP1521, 1522). The new policies and policy changes

subsequent to 1994 were unilaterally created by Tanner without notice,

member participation, or member acceptance.15 It cannot be that such

could serve to contractually divest members of their rights under RCW

24.06.160. Further, Tanner's policy concerning business information is

so broad as to entirely frustrate the record statute, and allows the

circumvention of the very protection that the Legislature intended when it

enacted RCW 24.06.160. (RB9-11, AB23-24, CP1262-1263). Costellos

have never agreed to give up their statutory rights to access cooperative

books and records and Tanner has provided no evidence to support its

The Information Policy was only made known as a result of this litigation and was
never discussed or presented prior to riling the lawsuit. The fact is, Costellos could not
have agreed to policy that they have not been informed about.
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claim that the clandestine enactment of Tanner's information policy can

lawfully affect such. (CP1262, 1263) 16

Claim #4 - Costellos sufficiently alleged a violation under

Washington's Consumer Protection Act RCW 19.86 and the Trial

Court erred in determining that the CPA categorically does not apply

to cooperative electric utilities:

1. Cooperative electric utilities are not categorically exempt from the
CPA.

Neither law nor public policy supports Tanner's claim that it is

"categorically exempt from liability under the CPA" (RB29). The

Supreme Court's ruling in Haberman v. Washington Pub. Power Supply

System, et.al, 109 Wn.2d 107, 744 P.2d 1032 (1987) limits its decision to

"the rural electric cooperatives" in that case. It does not support the

categorical exemption of all electric cooperatives from the CPA. Further,

the Court limited its ruling in Haberman to the "unique facts of this case"

Id at 171. (AB28, 29) In Haberman, 43 electric cooperatives were

participants in the WPPSS contract, of which only 13 were from

Washington. Id. at 115. The other 30 electric cooperative participants

were from Idaho, Montana, Nevada, Oregon, and Wyoming. Similar to

Washington, none of these other state's consumer protection laws include

1 7

any exemptions pertaining to cooperative electrical utilities.

Further, the Consumer Protection laws in these states, as in

Washington, are modeled after and/or compliment the Federal Trade

16 The Costellos have also demonstrated that their request for records is not at odds with
the Aclara Confidentiality agreement and would not be barred under terms of that
agreement (CP1259, CP1596-1597).

17 Idaho Title 48,Chapter 6; Montana Title 30,Chapter 14; Nevada Chapter 598; Oregon
Chapter 646; Wyoming Title 40, Chapter 12.
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Commission Act 15 U.S.C.§§ 41-58 (FTC Act).18 In February 2012,

Congressional Research Service (CRS) issued a report for Congress

regarding legal implications and privacy concerns associated with smart

meters (CP420-467). Included in that report is an analysis of FTC Act

Section 5 that prohibits "unfair or deceptive acts or practices in or

affecting commerce". The analysis concludes that the Section 5

provisions may apply to non-profit electric cooperatives.19 The CRS

analysis of an analogous federal law provides useful insight to Costellos

argument that the Washington CPA does likewise apply to electric

cooperatives such as Tanner.

2. The Washington State Legislature has not categorically exempted
cooperative electric utilities from the CPA.

Contrary to Tanner's assertion, none of the recent legislation

(SHB 1896 and HB2264) has altered the CPA, nor do those bills include

any language exempting cooperative utilities from the CPA. Likewise, the

legislative history does not include any indication that the Legislature

considered that cooperative utilities are, or should be, exempt from the

CPA. (RBI2) Quite to the contrary, SHB 1896 was unanimously approved

by both houses of the legislature demonstrating that the Legislature

18 Reference RCW 19.86.920.

19 See Appendix A2 for text of the CRS analysis. The reasoning in the CRS report
compares the differences between the various types of electric utilities including
cooperatives, PUD's and municipal corporations. The characteristics of a non-profit
cooperative electric utility wherein such entity is organized on behalf of for-profit
members, imparts to members an ownership interest, provides them an economic benefit
(providing electric service to members), returns net margins to members as patronage
capital, and is not organized solely for charitable purposes provide that entity with the
same incentives as for-profit organizations to engage in unfair or deceptive acts in
commerce. These are the very factors applicable in this case.
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understood that the CPA applies to cooperatives. Although HB2264

subsequently removed the CPA provisions enacted by SHB 1896, that

action says nothing as a general rule regarding application of the CPA to

cooperative electric utilities. The House and Senate reports from both

bills, and the plain language in the bills, do not indicate that cooperative

utilities are exempt from the CPA.

3. Costellos have satisfied all of the elements for a CPA claim.

The Costellos have come forth with facts that demonstrate they have

made a prima facie case for a violation by Tanner under the CPA - (1)

Tanner has engaged in unfair and deceptive acts and practices associated

with its installation of smartmeters (AB30 - 35), (2) occurring in Tanner's

sale of electric services to cooperative members (AB31), (3) impacting the

public interest (AB35), (4) resulting in injury to the Costellos by forcing

them to pay an unjustified opt-out fee in order to protect their privacy or

otherwise have their power disconnected (AB36), (5) and causation

whereby Tanner's actions have directly resulted in Costellos' injury. At a

minimum, Costellos have demonstrated that factual issues exist which

precluded summary judgment on their CPA claim.

Tanner has not demonstrated any legitimate business interest or

purpose for installing smart meters in order to collect member energy use

information in 15 minute intervals (3,000 times per month) when billing is

only monthly (RB31, 33, AB31, CP363, 397, 970).20

20 Tanner's manner of metering members with smart meters is undisputedly an invasion
of privacy (Tanner admits this RP51, 52 - Vol. I, experts confirm this CP363-365).
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Tanner has not provided any facts to support its claim that the opt-out

fee is based on the actual cost of manually reading Costellos meter

(RB33). Costellos have demonstrated using Tanner's own methodology

that this fee is arbitrary and could only be much less, if at all (CP1385-

1386). Although Tanner argues that Costellos should not be allowed to

transfer the meter reading cost to other members, Tanner is arbitrary in

applying that standard given it charges Costellos for the smart meter

system they are not using - even when Tanner has made it clear that

Costellos receive no benefits from it (CP1047, 1048, 1380, 1398).21 In

other words, the Costellos are being forced to subsidize other Tanner

members even when Tanner claims that it is the policy of the cooperative

not to allow that. In essence, Costellos are being double charged by

having to pay for both the opt-out fee and the cost of the smart meter

system. This is a violation of the Bylaws whereby members are required

to only pay for electric services provided to and used by them (AB41, 42,

CP1378, CP1088-1090). Further, prior to the installation of the smart

meters, the Costellos and at least 250 other members self-read their meters

for many years at no cost to Tanner (CP1397, 1054). Accordingly,

Tanner's claim that not having a smart meter incurs added cost is

unsupported by any facts.

Tanner's claim of legitimate business reasons is wholly speculative, unconfirmed and the
investigation into any motives has been hamstrung by Tanner's refusal to allow the
Costellos to inspect its books and records.

21 Tanner has deemed Costellos subject to its Opt-out Policy. That policy states "As a
condition of "opting out"... members shall first sign and return Tanner's standard form
"Opt-Out" Agreement, including agreement to forego the benefits ofAMI metering..."
(CP1047, 1048) emphasis added.
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Tanner's claim that a public interest has not been established is not

supported by the facts (RB34, 35). All 4,500 Tanner members, except two

by Tanner's own admission, are subject to the privacy issues (RB32).

Further, Tanner has intentionally withheld from the other members

information regarding the opt-out option (CP276, 1397). The only

manner of recourse for members to protect their privacy is under the opt-

out arrangement (should they become aware of it) which requires payment

of an arbitrary fee for manual meter reads - even though Tanner has

established a long history whereby members successfully read their own

meters at no cost to Tanner. Further, these issues are not only relevant to

all 4,500 Tanner members, they also affect the 46 million electric

customers purported by Tanner to have a smart meter (RB4).23

With respect to the contractual terms between Tanner and its members,

all members are subject to the same contract (the membership agreement)

- it is a standard form agreement not unique to the Costellos. Contrary to

Tanner's assertion, it is not a private contract exclusive to the Costellos

(RB34). The entirety of the Tanner membership is contractually affected in

the same manner as the Costellos.

22 Tanner's claim that only two members have opted out rings hollow given Tanner only
made three members aware that the opt-out policy even exists (RB 32, 34, CP276).

23 An ongoing example with complaints similar to Costellos is the Michigan case No.
317434 Attorney General v. Michigan Public Service Commission recently heard on
appeal in July, 2015. There, the court determined that there was no justification for an
opt-out fee, that consumers are being double charged, that the opt-out fee appears to be
nothing more than a tax or penalty, and the smart meters represent only a cost to
consumers with no offsetting value. The court opined "I am also greatly concerned that
the opt-out costs are actually a penalty imposed to force the opt-outers to comply with the
AMI program. The PSC's implied finding that it is a fee/tariff rather than a penalty or a
tax is not supported by even a scintilla ofevidence in this lower court record." Id. at 18.
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Hangman Ridge Training Stables, Inc., et. al. v. Safeco Title Ins. Co.,

105 Wn.2d 778, 719 P.2d 531 (1986) is directly on point (RB35). There,

the Washington Supreme Court stated when evaluating the circumstances

of public import, "it is the likelihood that additional plaintiffs have been or

will be injured in exactly the same fashion that changes a factual pattern

from a private dispute to one that affects the public interest". Id. at 790.

The record is clear that such a condition exists. For example, Boulanger

wanted to opt-out but could not afford the arbitrary opt-out fee and is

forced to accept the privacy invasion or risk having her power

disconnected (CP1266-1270).

Tanner has provided no evidence to support their claims that smart

meters provide any benefits or advantage to members (RB4, AB32,

CP1000). The smart meters have only increased cost to members - rates

have increased by more than 25% since the system was deployed (CP973).

Contrary to Tanner's assertion, there is no demonstrated payback on the

capital spent for the smart meter system.24 Indeed, Costellos ability to

fully assess the business details associated with the smart meters has been

hindered by Tanner's refusal to provide them access to the cooperative

books and records.

Tanner Was Not Entitled to Summary Judgment On Its

Counterclaims:

24 Tannerdeceived Costellos and othermembers by misrepresenting that the smartmeter
system cost slightly less than $1 million and that it would pay for itself within 6-1/2 years
(AB32, CP972, 973). The facts obtained through discovery show the costs are well in
excess of$1 million and there is no confirmed payback, and no financial benefit for using
the smart meters.
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1. The trial court erred by granting Tanner's motion for summary
judgment and awarding the damage claim because the court
accepted a mathematically incorrect calculation submitted by
Tanner.

Contrary to Tanner's assertions (RB36), Costellos have clearly

documented in their monthly billing payments the disputed amounts for

the opt-out fee, as well as the energy overcharges and computational errors

(CP1408-1461 and Appendix Al). Tanner never responded to these

written disputes and only levied late fees and interest. Tanner convinced

the trial court that 2+2 = 5, at least for purposes of billing the Costellos.

The trial court's acceptance of that conclusion has resulted in a wrongful

judgment in favor of Tanner on its counterclaims and, consequently, a

wrongful award ofattorney fees and costs.

With mathematical certainty, the counterclaim amount of $45.70 is in

error - at most, it could only be $26.04 following Tanner's own

calculation methodology (CP1483 - Appendix Al). It would be even less

or non-existent if corrected for the overcharges due to Tanner billing for

energy that was neither provided to nor used by the Costellos. (RB36, 42,

AB42, CP1378, 1398-1400). Costellos have argued a miscalculation

because there is a miscalculation (RB38) and they have demonstrated that

with certainty (CP1470-1490) as summarized below:25

(TT) Tanner's spreadsheet calculated the counterclaim (CP1477,

CP1481, CP2211). The counterclaim of $45.70 is the sum of the October

2014 arrearage ($33.83) (which itself is calculated from all other values on

25 Thenumbered items 1through 9have been annotated onTanner's spreadsheet and
the corresponding billing records included in Appendix Al to more clearly demonstrate
the computational errors.
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the spreadsheet) and the total interest charges through October 2014

($11.87). The counterclaim is not discernible from any other record.

(^2?) The $33.83 arrearage cannot be found on the actual bill for

October 2014 (CP1410). It is not discernible from any of the billing

records. In general, the arrearage amounts on CP1481 are not discernible

from the actual billing records (CP1408-CP1461).

(^3?) None of the "Amount Due Upon Receipt" values on the actual

billing records correlate to any of the figures on the counterclaim

spreadsheet (CP1408-CP1461).

(2) CP1481 claims a $23.33 arrearage for February 2013. Costellos

were billed $100 in January 2013 but paid $125.54 - an overpayment of

$25.54 (CP1460). An arrearage for February 2013 is impossible.

(J5~7) CP1481 claims a $46.66 arrearage for March 2013. Costellos were

billed $100 in February 2013 but paid $137.80 - an overpayment of

$37.80 (CP1459). An arrearage for March 2013 is impossible.

(j6T) CP1481 claims a $77.31 arrearage for April 2013. Costellos were

billed $100 in March 2013 but paid $131.72 - an overpayment of $31.72

(CP1458). Cumulatively through March 2013, Costellos overpaid by

$95.06 relative to the amounts they were billed. An arrearage for April

2013 is impossible.

(TT) Beginning September 2013 and each month thereafter, every Late

Fee is miscalculated following Tanner's billing methodology of applying a

5% late charge to any arrearage carried forward (CP1473).

APPELLANT'S REPLY BRIEF 15 Court of Appeals
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(JT) Tanner miscalculated the energy for August 2013 and overcharged

Costellos by $3.65 (CP1478,1489,1490).

C9-) The month of June 2014 reports a billed energy amount of $61.88.

The actual billing record shows that amount to only be $61.68 (CP1426).

Tanner has provided absolutely no verifiable facts to support the

counterclaim amount.26 Tanner is now arguing that the spreadsheet it used

to present the counterclaim (CP1481, 2065) is not a calculation but

"merely a table" showing the amounts Tanner has claimed based on a

calculation performed by their "computerized billing software" (RB36).

Tanner further argues that the Costellos "could have easily determined the

same by reviewing their actual bills" (RB36footnote 31). Both of these

assertions are patently false. As shown above, the billing records do not

support Tanner's argument (CP1408-1461). There is absolutely no way

to discern from the billing records the counterclaim amount that Tanner

presented in the spreadsheet. Also, the Costellos were never provided

any information from Tanner representing the counterclaim amount until

Tanner filed its counterclaim motion in November, 2014. Tanner

acknowledges that it created the spreadsheet to determine its counterclaim

(CP2053 - 2065) and it is undeniable that the "arrearage" used as the

26 The calculation errors and other billing anomalies are blatant. Not only has Tanner
treated the Costellos unfairly, but it has also deceived the court by creating and
misrepresenting the counterclaim amount it must have known was false. Tanner did this
even after Costellos pointed out the errors. That Tanner refuses to acknowledge the
errors without providing any evidence to support its position, and that the trial court
accepted that proposition without checking the facts, is manifestly unjust and precisely
why summary judgment was improperly granted.

27 It is notpossible to determine theclaimed amount from the billing records and Tanner,
in fact, could not explain differences raised by the Costellos (CP1485-1487).
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value for the counterclaim amount is calculated from the spreadsheet.

That amount; however, cannot be ascertained from the billing records and

Tanner has not shown that it can. These are clearly issues of disputed

fact, as such, summary judgment was not possible. The trial court erred

bygranting Tanner's counterclaim motion.28

2. Tanner has violated the Contract and its Billing Policies.

Notwithstanding Tanner's application of an opt-out fee that has no

basis in fact (CP1385-1387), Costellos have rightly disputed Tanner's

billing. Costellos have demonstrated with mathematical certainty that

billed amounts have been computed incorrectly (CP1378). Further,

Tanner has repeatedly charged for energythat has not been provided to or

used by the Costellos in violation of the Bylaws (and continues to do so)-

the billing records which are undisputed clearly show this (CP1398-1401,

CP1408-1461).30 The trial court erred by accepting these erroneous

charges when awarding Tanner its counterclaim and subsequent attorney

fees and costs.31

28 Tanner's argument is misguided that "This Court should not consider the Costellos
argument that made a "computational error" because the Costellos failed to appeal, or
even attempt to show, that the trial court abused its discretion in ruling on the Costellos'
Motion for Reconsideration." (RB36, footnote 31) The errorswere presented to the trial
court (ABAppendix 3). Ultimately, this should not be a matter of discretion because the
issue is one of fact. With mathematical certainty Tanner's claim as to the value of its
counterclaim is in error. The trial court does not have discretion to deviate from
mathematical facts.

Costellos have documented the disputed amounts in writing every month they have
occurred (CP1408-1461). Although Costellos initially withheld payment on the disputed
opt-out fee, they have paid it in full since October 2013, albeit under protest.

30 Rather than address the billing errors which the Costellos have brought to Tanner's
attention, Tanner has seen fit only to assess additional late fees and interest while
completely ignoring Costellos legitimate identification ofbilling errors.

31 Tanner provides no legal basis as to how it can violate the Bylaws, which have the
force of contract. Tanner's claim that the opt-out policy permits this is false (RB39) -
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Contrary to Tanner's assertion, Costellos have never argued that the

Bylaws require it to charge for utility services based only on the kilowatt

hours of energy used (RB39). Costellos have always recognized

applicability of the Bylaws exactly as they are written, which distinguishes

a separate facility charge apart from a separate energy charge (CP1089).

In accordance with the Bylaws, members are required to pay only for the

energy actually provided to and used by them (CP1088-1090, 1378).

Prepayment for future energy they may or may not use is contrary to the

Bylaws, and in fact, contrary to Tanner's past billing practices.

Also contrary to Tanner's assertion, the Bylaws do precisely define the

charge for energy (RB39, 40). That charge is a singular billable entity

covering a specific item - energy delivered to the member.32 Tanner

attempts to confuse the facility charge with the energy charge but these are

entirely separate costs and are billed separately.33 (CP1632) There is no

dispute between the parties regarding the facility charge. Tanner's

arguments regarding the Rates and Charges are inconsistent with the

Bylaws and are absolutely wrong - which is another reason why the trial

court erred by granting summary judgment (RB40).

there is nothing in the policy to support that assertion and furthermore, that policy cannot
subordinate the pre-existing Bylaws and membership agreement (CP1382, 1383).

32 Bylaws Article I Section 8 (CP1632) and Tanner tariffschedule (CP1403, 1404).
33 Tanner's September 2014 memo to members explains the Facility Charge as a fixed
charge to cover maintenance, reliability, safety, meter reading, billing and member
service functions. It is independent of the energy charge. (RP15, 16- Vol. HI)
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Tanner has as much as admitted its billing practice is arbitrary and

capricious.34 Tanner claims it is justified in randomly overcharging

Costellos for energy on the premise such charges are to cover other

unknown and yet to be determined costs - such as a "storm reserve"

(RB40, footnote 36). However, such charges should be uniformly applied

to all members, but that could not be the case since Tanner has confirmed

that only one other member is subject to the opt-out policy and associated

billing methodology. Tanner would have us believe it can single out one

or more members at its discretion, makeup energy amounts out of thin air,

and bill those arbitrary amounts in order to increase its revenue for the

proverbial rainy day fund. The fact is, the Bylaws are clear and Tanner

has violated them by overcharging Costellos for energy that was not

provided to or used by them. The trial court erred by accepting Tanner's

counterclaim in spite of these material facts that are in dispute.

Tanner's assertion that their interpretation of the opt-out policy

"budget billing" is somehow different than its general "budget billing

option" is unsupported by the facts (RB40). Tanner only has one defined

budget billing policy which is stated on their monthly bills (AB42-43,

CP1407). The opt-out policy provides nothing to the contrary (CP1046-

1051) and Tanner has provided no other cooperative policy, rule,

regulation or governing document to support their interpretation of the

34 Arbitrary andCapricious - "A willful andunreasonable action without consideration or
in disregard of facts or law or without determining principle." - Black's Law Dictionary.
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budget billing.35 Additionally, Tanner's claim that the 12 month average

budget billing would result in a higher monthly bill to Costellos is

absolutely false and unsupported by any facts (RB41, footnote 37). The

Carr declaration purporting this conclusion does notwithstand scrutiny.36

The Trial Court Abused its Discretion bv Awarding Fees and Costs to
Tanner. That Decision Should be Overturned:

1. The Membership Agreement does not support an award of fees
and costs based on the facts of this case. The trial court erred by
awarding fees and costs based on the membership agreement.

Tanner argues that, under the terms of the Application for

Membership, Plaintiffs are contractually obligated for over $129,000 in

attorneys' fees and costs (RB42-45). This represents some 2,800 times the

amount that Tanner recovered on its counterclaim ($45.70) -

notwithstanding that the counterclaim amount itself is proven to be in

error. Such a fee and cost award is contrary to both common sense and

law.

The instant litigation was not based in contract. Rather, this was a

case about privacy rights and what rights a cooperative member has to

inspect the records of its cooperative, and how a cooperative must handle

its affairs pursuant to its bylaws and state law. It was only the very limited

35 Tanner provided examples ofbudget billing policy from other utilities as support for its
argument. However, all of these examples rely on a 12 month average, reset annually -
the same as Tanner's "budget billing option". The billingTannerhas appliedto Costellos
is completely arbitrary and is not based on Tanner's one and only documented budget
billing policy and Costellos well documented billing history (AB43, CP1986-1995,
CP1462-1464).

36 Carr improperly assumes that Costellos payment history based on the actual bills
submitted would remain the same under a hypothetical billing record created by Carr.
That is an untenable assumption. The payments made are a reflection of the billing
submitted. If the billing changes, so too would the payments. There is no correctway for
Carr to make the conclusions he does. (CP2217)
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issue of Tanner's counterclaim that is based in contract. The court may

award attorney fees for claims other than breach of contract but the

contract must be central to the existence ofthe other claims. (CPl 520)

The contractual clause contemplates the situation where a cooperative

member fails to pay a legitimate electric bill. It does not contemplate the

allocation of costs when a member challenges privacy concerns due to

technology, claims under the Consumer Protection Act or other statutory

claims, or disputes billing errors. Regarding the legitimacy of Tanner's

billing, Costellos have demonstrated that the billing has violated the

Bylaws, has violated the billing policy, and has calculation errors - all

factors that the Costellos disputed in writingeach month.

Tanner argues that the attorney fees and costs are justified because

under terms of the contract they were necessary to collect on the

counterclaim amount of $45.70. However, Costellos have demonstrated

with mathematical certainty that the amount of the counterclaim is in

error, is basedon Tanner's violation of the contract by charging for energy

in contravention of the Bylaws, and that it is impossible to discern from

the billing the amount Tanner has claimed it was due.37 Tanner

unnecessarily escalated this litigation, and consequently the attorney fees

and costs, because it ignored all of Costellos written notices regarding

these disputed amounts.

37 Costellos paid the counterclaim for the opt-out fee in full as of October 18, 2013.
Subsequently in December 2013, Tanner amended its counterclaim to add late fees and
pre-judgment interest on an unstated claim amount (AB9). It is undeniable from the
billing records (CPl390-1394) that Tannerhas assessed late fees and intereston disputed
charges other than the opt-out fee, which have been included in the counterclaim award.
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Tanner being awarded attorney fees and costs under terms of the

membership agreement was hinged on their award of the counterclaim.

Because it is proven that the counterclaim itself is in error, and the basis

for the counterclaim is unfounded, it is wholly improper to award attorney

fees and costs. The trial court abused its discretion by awarding attorney

fees and costs to Tannerunder terms of the membership agreement.

2. Tanner's Settlement Offer Was Insufficient to Cause the Small
Claims Statute RCW 4.84.250 et. seq. to Apply. The Trial Court
erred by Awarding Fees and Costs pursuant with the statute.

Tanner offered to settle its counterclaim for $30 - not $10 as Tanner

asserts (RBI 4, 45, 46). The initial reading of the offer was ambiguous as

to application of the phrase "and each of them" and Costellos requested

clarification (CP2101). The phrase could have applied to the Costellos

(rendering the valueof the offeras $20), or to the counterclaims.38 Tanner

made it perfectly clear in their email to Costellos that the phrase pertained

to each of the three counterclaims (CP2100-2102). Thus, Tanner's offer

was clearly for $30 and Tanner has now conceded to that fact (RB46).

The properly calculated damage claim of $26.0439 is less than Tanner's

38 Tanner's offer reads "Tanner Electric Cooperative hereby offers to settle its
counterclaims against the Plaintiffs, and each ofthem, in Case No. 13-2-18595-4 for $10.
Tanner's counterclaims include its claim for the monthly "opt-out" fee under Tanner's
smart meter Opt-Out policy and late fees and pre-judgment interest due through
November 2014." Merriam-Webster Dictionary - When used to describe "to, from, or for
each", the synonym is "apiece". Three items were offered for $10 each (the total offer is
$30). Three items were offered each for $10 (the total offer is still $30). The latter
variation is the offer made by Tanner.

Tanner has not provided any factual evidence to support their claim that the arrearage
as of end of November 2014 was $45.70 - in fact, Costellos have demonstrated with
mathematical certainty that this amount is incorrect and cannot be more than $26.04.
Even that conclusion does not account for the energy overcharges in violation of the
Bylaws. If the energy overcharges were properly addressed pursuant with the contract,
any arrearage would even be less than $10, if at all.
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$30 offer of settlement, as such, the offer is insufficient to cause the

operation of RCW 4.84.250. The trial court erred by awarding fees and

costs based on the operation of this statute.

3. Costellos claims were not baseless or frivolous, accordingly, the
Trial Court erred by awarding fees and costs pursuant with RCW
4.84.185.

The Costellos have litigated all aspects of this matter in good-faith and

while perhaps not ultimately meritorious, these claims were certainly not

frivolous (RB47-49). This was a matter of first impressions. The

Costellos offered a good faith argument of extending the law to cover the

application of a new technology.

The trial court found that Costellos first count regarding access to the

cooperative books and records was non-frivolous (CP2164-2167).

Costellos articulated a proper purpose for these records in order to protect

their interest in the cooperative, to understand how their money was being

spent, and to understand the capabilities of a new technology Tanner

installed.

Likewise, there is nothing explicit in the CPA that exempts

cooperative utilities and the ruling in the Haberman case was based on the

specific facts of that case and does not categorically exempt cooperative

electric utilities from civil action under the CPA. Tanner's actions in this

case were arguably unfair and deceptive and Costellos have put forth a

prima facie argument that they satisfied the elements of a CPA claim.

The Washington State legislature unanimously passed SHB 1896 making it
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absolutelyclear that the CPA applies to cooperativeelectrical utilities, and

although the portion of that bill pertaining to the CPA was removed due to

the subsequent passage of HB2264, there was nothing stated in either of

those bills, or by the Legislature that the CPA does not apply to

cooperative electric utilities.

The Costellos abandoned the litigation concerning their privacy claim

pursuant to RCW 80.28.090 and their discrimination claim pursuant to

RCW 49.60 in March 2014 after they were dismissed. The Costellos have

not appealed the rulings concerning these claims.40 It is clearly the law,

"[if] attorney fees are recoverable for only some of a party's claims, the

award must properly reflect a segregation of the time spent on issues for

which fees are authorized from time spent on other issues." Mayer v. City

of Seattle, 102 Wash.App. 66, 79-80, 10 P.3d 408 (2000). As with

Tanner's counterclaim under the membership agreement, any award of

attorney fees and costs regarding counts 2 and 3 must be based on

segregating the time for those specific counts.

Tanner has argued that it was necessary to prevail on Costellos counts

2, 3, and 4 in order to prevail on its counterclaims (RBI6). However,

Costellos have presented facts disputing Tanner's counterclaim due to

contract violations, policy violations and mathematical errors - none of

which have anything to do with counts 2, 3, and 4. This means that

40 Even if deemed frivolous, the amount of resources Tanner incurred litigating these
claims was minimal and would amount to a small fraction of the total amount of
attorney's fees claimed by Tanner. Tanner cannot have it both ways and say that these
claims were entirely frivolous but then claim huge costs in defending against these
"frivolous" claims.
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Tanner spent time arguing their counterclaim not for reasons pertaining to

counts 2, 3, and 4 but for reasons attempting to justify these other

improprieties. The trial court did not give proper consideration to these

facts and ultimately abused its discretion in awarding attorney fees and

costs on the basis that the fees and costs were solely attributed to

defending counts 2, 3 and 4.

C. CONCLUSION

In light of the above, the Costellos pray for an order remanding to the

trial court for further proceedings Count 1 (Access to Books and Records)

and Count 4 (CPA Claim) with the instruction that the Costellos are

entitled to review the books and records of Tanner that it sought below,

and that Tanner is not categorically exempt from the Consumer Protection

Act and that discovery on that issue may proceed. The Costellos also pray

for an order reversing the trial court's award of Tanner's counterclaims,

and reversing the award of attorney's fees and costs, and ordering Tanner

to repay the Costellos the $132,115.84 they paid to Tanner for settlement

of the counterclaim, fees, and costs award.

Date: November 23, 2015

Respectfully submitted,

Larry Costello and Christy Costellj
Appellants, pro se
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Without C^(Argument
CASE NUMBER: 13-2-18595-4 SEA

SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY

iaw

LARRY COSTELLO AND CHRISTY
COSTELLO,

Plaintiffs,

No. 13-2-18595-4 SEA

vs.

TANNER ELECTRIC COOPERATIVE,

Defendant.

DECLARATION OF LARRY

COSTELLO IN SUPPORT OF
PLAINTIFF'S MOTION FOR

RECONSIDERATION

I, Larry Costello,declare as follows pursuant to GR 33 and RCW 9A.72.085:

1. I amproviding this declaration in order to describe myevaluation of the

Defendant's calculations which were provided asevidence tosupport Defendant's counterclaims

for the opt-out fee, late fees, and prejudgment interest inthe amount of$45.70 (Exhibit A).1

2. In my previous Declaration2,1 presented from the billing records thaT

Defendant's determination ofitscounterclaims was flawed due toenergy overcharge and

computational error. Although theCourt hasruled in favor ofthe Defendant's Motion, the

analysis used by the Defendants to determine itsclaim isflawed strictlyfrom a computational

standpoint. With regard to the claim amount, I have identified several mathematical errors

©

Supplemental Declaration of RobCarrinSupport of Defendant's Motion on Counterclaims, December 8,2014
- Exhibit 1.

Declaration of Larry Costello in Supportof Plaintiff's Oppositionto Defendant's Motion on Counterclaims
December 1,2014 at TO 1-13.

DECLARATION OF LARRY COSTELLO

IN SUPPORT OF PLAINTIFF'S MOTION FOR

RECONSIDERATION

Larry and Christy Costello, Pro Se
13050 470th Ave. SE

North Bend, WA 98045
(425)922-6529

LC59@comcast.net
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Larry Costello et al. vs. Tanner Electric Cooperative
King County Superior Court No. 13-2-18595-4 SEA

Plaintiff's Motion for Reconsideration On

Summary Judgment Of Defendant's Counterclaims
December 31,2014
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Expiration Date: Signature:

Li I t i
Phone Number _..

ncr i i run t n

O Please make anyaddress corrections on the back.

26045000

Amount Due Upon Receipt

- .320jg

JZ&- <?f

!liiiiil}i8ili!!I!)ll2ilil!!llfil!BlillfIlllil

Tanner Electric Cooperative
PO Box 1426
North Bend, WA 98045-1426 01

"|||ll|l|»|l|lli|<i|>||<Jl||h|l'l'h>l|l.|ti|l||>|ll||lEI|,||

MORE INFORMATION ON SACK

Page 1410



~ ^ ^ N

HnREII ELEblltlk

Cooperative

PO Box 1426

North Bend, WA 98045-1426

AlbuchstoneEoergjPCaopeiative rCOt

Billing Date: 11/01/2014

4 896
C-3 P-3

896 1 AV 0.378
LARRY COSTELLO
CHRISTY COSTELLO
PO BOX 1669
NORTH BEND WA 98045-1669

OFFICE LOCATION:45710 SE North Bend Way, North Bend
OFFICE HOURS: 7:30 a.m. - 4:30 p.m. Monday - Friday
24-hour secure payment drop box available.
24-hour Emergency Service
PHONE: 425-888-0623 or 800-472-0208

Visit us at www.tannerelectric.coopE&IBLE OZ/G/mL Cfi/Ho:
•<A, ,^Vi

ACCOUNT NUMBER POLE # SERVICE ADDRESS

26045000 (425) 888-6010 2X28L46RU20L6 13050 470TH AVE SE

SERVICE INFORMATION
METER* I FROM I TO I DAYS

READING

96262249 09/29/2014
PREVIOUS I PRESENT I MULT

Activity Since Last Bill

Previous Balance

Payments
Adjustments
Balance Prior to this Billing

Payments made after the 24th
of the month may not be
reflected on this bill.

10/27/2014

$ Amount

• aao.no-

228.94 CR

0.00

MONTHLY NOTICES
Thank you for being so patient with us during the most
recent power outages we had. We recently added a
new feature for members to report an outage on our
website at the upper right called "Report an Outage" or
you can simply report it by sending an email to
poweroutage@tannerelectric.coop.Please note that
our office will be closed for Nov. 27th-28th for the
Thanksgiving Holiday. Be safe and stay warm.

28 43181 44239 EST 1.0

Current Bill Information
BALANCE FORWARD

FACILITY CHARGE

ENERGY

LATE CHARGE

MANUAL METER READ

1058.0 KWH @ .099800

^rtirnnnt in Print I7ntr PnTt Piim amnwitn -ihnnlil-

id immediately te prevent peeeible aieeewneetien-

ftCCocutr /S (ZuteGvr-ftoJD /a/ /=Uu.

££r1i)/A/6 //-H-/+ 44Z93 #
PRORATED BILL s-/ZS~.0f

USAGE
KWH

1058

$ Amount

105.59

Qj) *"-
^•"^ -. a/i_nn30.00.

Amount Due Upon Receipt

Amount Due after 11/20/2014 §• 010.73-

• aeo.oe

Retain top portion for your records and return bottom portion with your payment

/Z516?*

si TANNER ELECTRIC

Cooperative

Vf:^ PO Box 1426
North Bend, WA 98045-1426

VRRY COSTELLO

^ISTY COSTELLO

D BOX 1669

DRTH BEND WA 98045-1669

heck One:

• Visa •
ccount Number:

MasterCard • Every Month

1 1 1 • 1 1 1
Signature:

• 1 1 1 • 1 1 I I
xpiration Date:

1 1 1 1
hone Number

I Please make anyaddress corrections on the back.

ACCOUNT NUMBER: 26045000

Amount Due Upon Receipt g 10.70 '

AmountOue after fl&ftstiw 228.02

AMOUNT PAID */ZST.€>?

iiiiiiiiiitiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiniiiiiiiiiiiiiiiniii

Tanner Electric Cooperative
PO Box 1426
North Bend, WA 98045-1426

"!ll"lll"llll"l'll'll'llll''ll''-|'l''ll'll'llll'l"lll"l'll

01

MORE INFORMATION ON BACK



McfcOAMW iC1 Gray; «5S

A

Cooperative

POBox1#6

North Bend, WA 8B045-M26

Billing Date: 02/01/2013

XARjur oogrw.Tn
CHH1BTV COSTEtMi
SO SOX 1669
SORTS BKKD tSk 98045-166S

.1 -.8.

HI'iiii«ll''i<<ll'ii«h!'Mi,iiiH»¥!ii«{i''l,!v''!ll''id

KWH USAGE HISTORY
1M1

IMfr

f
Avne»B« KWH Per. n

a» m
^rw»wjj*eowp

Avg Temp" This Year: 39 Last Year. 41

OFFICE LOCATION: 46710 SE North Bend Way, North Bend
OFRCE HOURS:7:30a.m. - 4:30 p.m. Monday - Friday
24-hour secure payment drop box available
24-hour Emergency Service
PHONE: 425-888-0623or800-472-0208

Visit us at www.tanneralectric.coop

•••>••••••— ..•-»»—...fwmwi ,n J,, S.t.'im.e.r.WMei—

JKETERl •!Efti|«P«»WJiHW^
96262249 12/15/2012 01/13/2013 29 26460

jjaiijnritv^^
Previous Balance

Payments
Adjustments
Balance Prior to this Billing

Payments made after the 24th
of the month may not be
reflected on this bill.

129.63

129.63 CB
0.00

0.00

MONTHLY NOTICES
Ptease keep your account current by updating your
phone number and e-mpif address.

BALANCE FORWARD

FACILITY CHARGE

ENERGY II 42.0 KWH© .085000

MANUAL METER HEADING

rt-i-i-^-Mi*,BuxJ^tDue-a^r:.027!20/20l3
Retain, top parUwi for your record* era?return eottem portion wkh your payment.

Tiktif4g.K €L€C1fiiC
Ceeperewvv

POBWUX
Nor* Bend. WA 96045-1426

LARRY COSTELLO

CHRISTY COSTELLO
PO BOX 1669

NORTH BEND WA 08045-5668

Meter £ Previous

Location Reading Enter Meter Readings Here

96262249 26602

2X28U6RU20L6

Fviipf {'j3'^ Rfrnrl '£ >/4<£<?/3

Tanner Electric Cooperative
PO Box 1426
North Bend, WA 98045-1426

„ij|iilil»Hjlii|.i,.iH"il«'l>'H-i'«miMli'l»!ii"Hi

MORE INFORMATION ON BACK
CD Pleasemakeanyaddresscorrections on the back.

Page 1460
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M2MM5000 Hi Oreup:«25»

TANNER ELECTRIC
Cooperative

PO Box 1426

NorthBend, WA 98045-1426

'•£6/£l£ 0£/G/Ml CP/440
fig Date: 02/01/201*

LARRY COSTELLO
CHRISTY COSTELLO

PO BOX 1669
NORTH BEND We. 98049-1669

1 2

lll'iiirll'T'll'lill'-n IM«i'IiMi»I"t'I'I't'

KWH USAGE HISTORY

39

39

Avg Temp0

1M1

1W8-

i" "r t "r "r "r T t t "i"
JFMAMJJABQMP;

This Year: 39 Last Year: 41

OFFICELOCATION: 45710 SE North Bend Way, North Bend
OFFICE HOURS: 7:30 a.m. • 4:30 p.m. Monday - Friday
24-hour secure payment drop box available.
24-hour Emergency Service
PHONE: 425-888-0623 or 800-472-0208

Visit us at www.tannerelectric.coop

P&ib X-/4-4/3

£ut>&Er B/<UWG
/2S-S-+

BudaetPuaaTtflrO2g(V20l3 105.00

Retain top portion tor your recorde end return bottom portion with your payment.

fZS*££_
,1-

f ^^^f^ Cooperative
(jT -♦ -fe PO Box 1426
~ ^ -J North Bend, WA 98045-1426

LARRY COSTELLO

CHRISTY COSTELLO

PO BOX 1669

NORTH BEND WA 98045-1669

Meter & Previous

Location Reading Enter Meter Readings Here

96262249 26602

2X28L46RU20L6

E.^rDa^ReaJ ~» £ f/¥ ' JZ&/3
• 000LU

D Please makeanyaddress corrections on the back.

ACCOUNTNUMBER:

Budget Due UpohRfeefpt

Budget Due after 02/20/2013

AMOUNT PAID

f 26045000

v. 100.00

105.00

/?3-„^L

IIIRIHIIIRIIIIIlllllllllllHIIIIIIIIRIIIIIIIIII

Tanner Electric Cooperative
PO Box 1426
North Bend, WA 98045-1426

01

„|||ll,l|..|l||ll,.l|.,|.|l||l.|l.l.|.|.l|l.|,l|l||.|ll||,ll|.|l

MORE INFORMATION ON BACK



1^1- TAKhlHm ELSiCTKffCi
Cooperative

PO BOX 1426

Worth Bend, WA 9KM5-1426

Billing Date; 03/01/2013

LARRY COSTELLO
CHRISTY COSTELLO
PO BOX 1669
NORTH BEND WA 98045-1669

1 4

'"i'iiili1'i'll'il!i,"'iiinil'lfil,li'it'!i"'|'lli'[|ll',l''

Acc<3fttirrMW^eiR TjELEpfeiq«E

26045000
MMCiiir»eaH.lieilH) li

A425) 888-6010

96262249 01/13,B013 02/19/2013

OFFICE LOCATION: 45710SE North BendWay. North Bend
OFFICE HOURS: 7:30 a-fn. -4:30 p.m. Monday - Friday
24-hour secure payment drop box avaHatAe.
24-hour Emergency Service
PHONE: 425-888-0623 or BQ0-472-02OB

Visit us al www.tanrtereiectric.coop

#•:
2X28L46RL120L6

iOAYS
!NQ

37

Wliejeje—^ejeenilMUMIiiaill. liriiMfi i a m 11 ml IUIII II. I i i •••• —e.^

26602 27873

"•' • "M ""t—' ' • • - it-- —•- -:-

ActJvilV:Since Last Bill • { $ Amount f - ; •̂ ; -^
met—rneahto^i^.! Miwei.Tnui • •• i— me.ii J i .!.»«•• aia in1 rm •- - — — • '-^T- ) ,f M i , , , ,•

euiniiK Aslant /r>.c~ *r~A -x*a*t**> BALANCE FORWARD &PP/XT.Previous Balance

Payments
Adjustments
Balance Prior to this Billing

Payments made after the 24th
of the month may not be
reflected on this bid.

ST4 -+***»*
r 125,54CR

0.17 CR

BALANCE FORWARD &&&&&& Cfi ?&£•
FACILITY CHARGE Mar fit if)
ENERGY 1271.0 KWH@ .095000 I. 120:

MANUAL METER READ^G •/faM&Us •&#&-
' Afcr Paid

I
MONTHLY NOTICES

April1s! is the deadlinedate to apply for triehigh
school scholarship and the lineman scholarship.
Please go to our website at www.tannerelectrtc.coop
fordetailed information and application. You may also I
call the office at 425 8SB 0623,

PFtlb 3-H-I3

Budget Due Upon fleceipt

[Budget Due after 03/gQjSOl3
Retain top portion tor your records and nturn bottom portion with your payment

"%%L-I" tAKM6K ELECTRIC

m. PO Box 1425
R' North Bend, WA 9.9045-1426

ARRY COSTELLO

HRISTY COSTELLO

O BOX 1669

QRTH BEND WA 98045-1669

Jteter & Previous

.ocation Reading Enter Meter Readings Here

96262249 -2?8?8*

2X28L46RU20L6

Enter Date Read •

Z7C73

fcsJ MS yj ub\°\
3 i/4;*o/3

\ Please make anyaddress corrections on the back.

tlllllerfl •*!<!> iiiei

ACCOUNT NUMBER:

Budget Due Upon Receipt

Budget Due alter 0%%0/£D13

AMQU&TP/MD

m\\mmn\

Tanner Electric Cooperative
PO Box 1426
North Bend, WA 98045-1426 01

,.}}|tl(l|..|lj|}tfll,,,j.ji(|l,|i.l.|,|,lji.||t,l|,,jll||filj,j,

MORE INFORMATION ON BACK

Page 1459



• , TANNER ELECTRIC
Cooperative

>P0 Box 1426

North Bend, WA 98045-1426

tWonfft's Average
KWH Per Daw

34
a1036- uJl'

E6/BIE 0tl$AYAJL CPffS?
Billing Date: 03/01/2013

Average KWH Per
Day Lest Year

6»1-

x

LARRY COSTELLO
CHRISTY COSTELLO
PO BOX 1669
NORTH BEND HA 98045-1669

1 4

•"I'li'liMHIl |i.in|.||.i.i.ii,.i|..i|.m.,ii|.i|.i

ACCOUNT NUMBER TELEPHONE

26045000 (425) 888-6010

33

FMAMJJASOHDJF J
Avg Temp' This Year: 41 Last Year: 42

OFFICE LOCATION:45710 SE North Bend Way, North Bend
OFFICE HOURS: 7:30 a.m. - 4:30 p.m. Monday - Friday
24-hour secure payment drop box available.
24-hour Emergency Service
PHONE: 425-888-0623 or 800-472-0208

Visit us at www.tannerelectric.coop

POLE* SERVICE ADDRESS

2X28L46RU20L6 13050 470TH

SERVICE INFORMATION READING

FROM I TO I DAYS I PREVIOUS 1 PRESENT I MULT_METERJL
96262249 01/13/2013 02/19/2013 37 26602 27873

Activity Since Last Bin $ Amount

Previous Balance

Payments
Adjustments
Balance Prior to this Billing

Payments made after the 24th
of the month may not be
reflected on this bill.

/zsir-i • 149.04

125.54 CR

0.17 CR

MONTHLY NOTICES
April 1st is the deadline date to apply for the high
school scholarship and the lineman scholarship.
Please go to our website at www.tannerelectric.coop
for detailed information and application. You may also
call the office at 425 888 0623.

Current Bill Information

BALANCE FORWARD &/QA.O*J&0(S
FACILITY CHARGE /W?T /M'J)
ENERGY 1271.0 KWH @ .095000

MANUAL METER READING

N*r p*tb

fafj) <3-rt-i3

BUDGET DILL -

Budget Due Upon Receipt

Budget Due after 03/20/2013

Retain top portion for your records and return bottom portion with your payment

/37.20
y^%^\^ TANNER ELECTRIC

_^^W^i Cooperative
fr-A^^% P0 Box 1426
" ^ ^ North Bend, WA 98045-1426
3RY COSTELLO

RISTY COSTELLO

BOX 1669

RTH BEND WA 98045-1669

6262249 -27873

X28L46RU20L6

nter Date Read

Z7&73

Please make any address corrections on the back.

ACCOUNT NUMBER: 26045000

Budget Due Upon Receipt

Budget 0w> after 03&0/2O13 105.00

AMOUNT PAID If/37. %o

Tanner Electric Cooperative
PO Box 1426 ni
North Bend, WA 98045-1426 01

"III1 I'll' ll-|l|IMI'''h''l''ll'l'll'l"lli"l'll

MORE INFORMATION ON BACK



TANN£« ELECTRIC
Cooperative

PO Box 1426

North Bend, WA 88045-1426

BtiJing Date: 04/01/2013

1799 1 AV 0.360
LARRY COSTELLO
CHRISTY COSTELLO
PO SOX 1669
NORTH BEND HA 98045-1669

4 1799
C-6 P-6

iill,}JII(ij..lli.|lll«,|I|l,,J„j|ji|lHI„|||{,j1lJ|j,J,l!|lj„

ACCOUNT: NUMBER 1 ^TELEPHONE

26045000 {425) 885-6010

SERVICE INFORMATION
METES iif " f FROM I TO f DAYS*
96262349 02/21/2013 03/25^013

Activity Since Last Bill ' $ Amount

Previous Balance

Payments
Adjustments
Balance Prior to this Billing

Payments made after the 24th
of the month may not be
reflected on this bill.

/?/«.. ?& -W*48—
137.80 CR

0.00

MONTHLY NOTICES
Please join us lor Tanner Electrics 77th annual
meeting to be held May 4,2013 10:00AM at Twin Falls
Middle School for North Bend and Ames Lake Service
areas. Anderson Island will be held May 11,2013
10:00AM at Anderson Island Community Club.

April is the month to put your account on budget
monthly fixed payment. Please contact the office at
1-800-472-0208.

32

-Current

Month's Average
KWH Per Day

OFFICE LOCATION: 45710S£ North Bend Way, North Bend
OFFICE HOURS: 7:30 a.m. -4:30 p.m. Monday - Friday
24-hour secure payment drop box avaiable.
24-hour Emergency Service
PHONE: 425-888-0623 or 80D-472-0206

Visit us at www.JannereJectric.coop

P0l£f :

2X23L46RU20L6 ? SERVJCE ADDRESS

13050 470TH AVE SE4-

.^Pfflq^PREVIOUS I^PRESENT ^i'":- MULT
27a73 2SQB0EST 1.0

Current Bill Information

BALANCE FORWARD £&ZffA/£Z>tiS &sW%[
FACIUTY CHARGE //cTT PA/&
ENERGY 1207.0 KWH® .095000

MANUAL METE* flEADHSfe £%&>#**& C^^&E ^9&^
HOT Pfr&

Pfwh 4~rt-/3-

Budget Due Upon Receipt

Budget Due after 04/20/2013

Retain lop portion far your records and return bottom portion with your payment

TANNER ELECTRIC

caopcretiye

PO Box 1426

North Bend. WA 88045-5426
LARRY COSTELLO

CHRISTY COSTELLO
POBOX 1669

NORTH BEND V/A ?8045-1569

Previou

Readin

-2SS80
IMeter &

iLocation Enter Meter Readings Here

96262249 -3601

2X28L46RU20L6

Enter Date Read

:z\\9\\4\ur

4 if+i20/3

ACCOUNT NUMBffl-

Budget Due Upon Receipt

Bu^^tO^afteTM^OffiOia i

AMOUNT PA\B]

fit!Il!il!llSIlHililiiniiSIIII!8l!i

Tanner Electric Cooperative
PO Box 1426
North Bend, WA 98045-1426 01

.|HUlil..|i|liiJ.i,.,|.{i,|i.|i.i.|.,.i|i.|,i,i|l.|ii||,iij.|,

-, „, , , , , MORE INFORMATION ON BACK
_l Please make any address corrections on the beck.

Page 1458



TANNER ELECTRIC
Cooperative

PO Box 1426

-NQ 98045-1426

current

Month's Average
KWH Per Day

37

E6/&CJS 0Rt&/A/fl£ CP/4S8
Billing Date: 04/01/2013

Average KWH Per
Day Last Year

0
1799 1 AV 0.360
LARRY COSTELLO
CHRISTY COSTELLO
PO BOX 1669
NORTH BEND MA 98045-1669

4 1799
C-6 P-6

il"iil»"H«ii1'' iiilllil'"i|ililHii'ih'"l'l"

ACCOUNT NUMBER TELEPHONE

26045000 (425) 886-6010

43
:_ .

AMJJASONDJFM

Avg Temp' This Year: 52 Last Year: 42

OFFICE LOCATION: 45710 SE North Bend Way, North Bend
OFFICE HOURS: 7:30 a.m. - 4:30 p.m. Monday - Friday
24-hour secure payment drop box available.
24-hour Emergency Service
PHONE: 425-888-0623 or 800-472-0208

Visit us at www.tannerelectric.coop

POLE# SERVICE ADDRESS

2X28L46RU20L6 - 13050 470TH AVE SE

SERVICE INFORMATION

METER # I FROM I TO I DAYS I PREVIOUS I PRESENT I MULT
READING OSAGE

96262249 02/21/2013 03/25/2013 32 27B73 29080 EST

Activity Since Last Bill $ Amount

Previous Balance

Payments
Adjustments
Balance Prior to this Billing

/37*?0 104-40
137.80 CR

0.00

Payments made after the 24th
of the month may not be
reflected on this bill.

MONTHLY NOTICES

Please join us for Tanner Electric's 77th annual
meeting to be held May 4,2013 10:00AM at Twin Falls
Middle School for North Bend and Ames Lake Service
areas. Anderson Island will be held May 11,2013
10:00AM at Anderson Island Community Club.

April is the month to put your account on budget
monthly fixed payment. Please contact the office at
1-800-472-0208.

1.0

Current Bill Information

BALANCE FORWARD &G&A/&W& &tt !€$£.
FACILITY CHARGE //OT PA/J)
ENERGY 1207.0 KWH @ .095000

MANUAL METER READING £%£&*/<£&(/< fi&rit&E. -soo°
Mot p/tad

Pflib 4-/4-/3.

1207

WtPfBUDQET DILL /3I-7Z
Budget Due Upon Receipt 160.00

Budget Due after 04/20/2013 105.00

Retain top portion for your records and return bottom portion with your payment

r$>
TANNER ELECTRIC

Cooperative

PO Box 1426

North Bend, WA 98045-1426
kRRY COSTELLO

HRISTY COSTELLO

) BOX 1669

3RTH BEND WA 98045-1669

S~/3A T2.
ACCOUNT NUMBER: [ 26045000

Budget Due Upon Receipt

Budget Due after04/20/2013 105.00

AMOUNT PAID */?/. Z2.

leter &

ocation

36262249

2X28L46RU20L6

inter Date Read

Previou

Readin

'J&SB0

Enter Meter Readings Here

00000
•# I/+IZO/3

I Please make anv address corrections on the back.

Tanner Electric Cooperative
PO Box 1426
North Bend, WA 98045-1426 01

"i'M'Ii" l-l>il>-ll-l-l-i-ill-lili*Ii-llillil'l-li

MORE INFORMATION ON BACK



1

2

3

4

5

6

7

8

9 Ino prejudice ifthe court considers additional facts on reconsideration.' "August v. U.S.

10 Uancorp, 146 WashApp. 328. 347. 190 P.3d 86 (2008) (quoting Chen, 86 Wash.Ann. at 199

11 937P.2d612|;, Generally, nothing in CR 59 prohibits the submission ofnew or additional

materials on reconsideration. Cheni gjygash.App. at 192. 937 P.2d 612.

In the instant matter itis demonstrable that the spreadsheet used by Tanner is

mathematically incorrect (Costello Declaration at ffl 2,4). This can most clearly be seen

when examining Tanner's analysis in ExhibitA. There, the late fees which are supposed to

be 5% ofthe arrearage are simply not correctly calculated. For example, looking at the values

for September 2013 the claimed arrearage is $24.87. The late fee for that month applied in

October 2013 is$2.41 which isNOT 5% ofthe arrearage, but 9.7%. See the Costello

Declaration attached tothe instant motion detailing the other mathematical errors inTanner's

32

13

14

l:

settle their three counterclaims (opt-out fee, late fee, pre-judgment interest) for $10 each for a

total of$30. In other words, the reduction ofthe judgment below $30 could significantly alter

Plaintiffs responsibility for attorney's fees incurred by Tanner pursuing its counterclaims. It

is the potential liability for attorney's fees that is Plaintiffs substantial right which should be

protected from error not the several dollars in the erroneous judgment.2

The decision to consider new or additional evidence presented with amotion for

reconsideration is squarely within the trial court's discretion. Chen v. State, 86 Wash.APP. IS3

at 192, 937 P.2d 612 (1997). " 'In the context ofsummary judgment, unlike in atrial, there is

22

23

ft should be noted, however, that Plaintiffs contend that these errors are more evidence supportive ofthe
shoddy billing processes that they have been asserting throughout this case and Plaintiffs hereby assert that the
instant motion provides sufficient factual basis to reverse the Court's award ofsummary judgment on the
counterclaims and that, ata minimum, tactual disputes exist which require trial.

PLAINTIFFS' MOTION FOR RECONSIDERATION
ON SUMMARY JUDGMENT OF DEFENDANT'S
COUNTERCLAIMS - 4

Page 1473

Larry and Christy Costello, Pro Se
13050 470lh Ave. SE

North Bend, WA 98045

425-922-6529

LC59@comcast.net



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20,

21

22

23

resulting in theclaim totaling only$26.04 which includes $10.48 in interest Details ofthe

analysis are presented in ExhibitB.

3. Additionally, Defendants have confirmed that there is a discrepancybetween its

bilhng statement to usand theclaim amount as indicated in theemail exchange between myself

andDefendant'sattorney, Mr. Joel Merkel(Exhibit Q. These ongoingbilling discrepancies

havefrustrated myability to determine the correct amount to be paidin orderto settleany

legitimate obligations.

4. Thecomputational errors withtheclaim amount consist of:

a. Latefees being miscalculated. Beginning September 2013 as indicated inExhibitA, the

late fees reported in Defendant's analysis donotcorrelate with thecorresponding arrearage

and 5%late fee rate. Using a correct application of Tanner's rates and computational

methodology, thetrue calculation of late fees is shown in Exhibit B.

b. (Miscalculation ofenergy charge in theAugust 2013 billing. Based on Defendant's billing

statement (Exhibit D),the billed energy forAugust 2013 was $77.90, which at a rateof

0.0998/kW-hr., corresponds lo 780.6 kW-hrs. However, themeter readings reported by

Tanner on thebill (Previous = 31890; Present = 32634) correspond to energy usage of 744

kW-hrs. Thisdifference of 36.6kW-hrs. represents a $3.65 computational overcharge

relative to themeter readings Tanner made; otherwise, the"Present" meter reading would

need to be32670.6. Thefollowing month for September 2013, Tanner charged forenergy

using the value 32634 as the "Previous" reading. This indicates that Tanner double charged

by$3.65 since inAugust it had already charged toameter value of32670.6. Defendant's

analysis is flawed dueto mathematical error.

DECLARATION OF LARRY COSTELLO
IN SUPPORT OF PLAINTIFF'S MOTION FOR
RECONSIDERATION
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Larry and Christy Costello, Pro Se
13050 470* Ave. SE

North Bend, WA 98045

(425) 922-6529
LC59@comcast.net



TANKER ELECTRIC
Cooperative

PO Box 1426

North Bend, WA 98045-1426

A ToudalDacEneigjPCoDpaalive &Mt

Billing Date: 09/01/2013

1743 2 AV 0.360
LARRY COSTELLO
CHRISTY COSTELLO
PO BOX 1669
NORTH BEND HA 93045-1669

4 1743
C-9 P-13

.|!llM.l.||l.j.|||,,l,,l|.,|l.j|||||IJj|,||J,||,|,H,||l,|.|n

Currant 1203O
Month's Average

KWH Per Pay.

OFFICE LOCATION: 45710 SE North Bend Way, North Bend
OFFICE HOURS: 7:30 a.m. -4:30 p.m. Monday - Friday
24-hour secure payment drop box available.
24-hour Emergency Service
PHONE: 425-888-0623 or 800-472-0208

(Visit us at

/&r/)D/s/<? ?-/1-t3 33d>§7
ESTIMATED BILL

MONTHLY NOTICES
Be sure to look at the insert for your new Co-op
Connections Card.

0
f9/*30

Amount QueUpon Receipt 890.06

Amount bue after 09/20/^01 a
Retain top portion for your records and return bottom portion with your payment.

?A3*
sLi- TANNER ELECTRIC

Cooperative

PO Box 1426

North Bend, WA 98045-1426
LARRY COSTELLO

CHRISTY COSTELLO

PO BOX 1669

NORTH BEND WA 98045-1669

Check One:

• Visa • MasterCard
Account Number:

O Every Month

i i i • i i nIMIIIIT
Expiration Date: Signature:

rrm —
Phone Number

_J Please make arty address corrections on the back.

ACCOUNT NUMBEft:
—4—^-mn i i;T'7hii i-ni'rf-' :

Amount Due upon Receipt

AauHmtOtia

Tanner Electric Cooperative
PO Box 1426
North Bend, WA 98045-1426 01

»|||ll|l|»|l||ll|>l|>lMll|l>|l*l>|>|>l|l>||l|l||'|ll|||ll|>||

MORE INFORMATION ON BACK
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TANNER ELECTRIC

Cooperative

PO Box 1426

North Bend, WA 98045-1426

ATbudisuTO Eoogy^Coopeiative rCOt

Billing Date: 10/01/2013

1802 1 AV 0.360
LARRY COSTELLO
CHRISTY COSTELLO
P0 BOX 1669
NORTH BEND HA 98045-1669

4 1802
C-6 P-6

••"IiHm'"N"'ii i»iIIhiIi"«,iIh'»Ii»I»i'''i,i

ACOOWNT NUMBER

26045000

SERVICE INFORMATION
meter* \ mm
96262249 08/27«013

Activity Since Last Bill $ Amount

Previous Balance * *f/., %Q
Payments
Adjustments
Balance Prior to this Billing

Payments made after the 24th
of the month may not be
reflected on this bill.

91.30 CR

0.00

MONTHLY NOTICES
YOUR CAPITAL CREDIT ALLOCATION FOR 2012 IS
$221.15. ENDING UNRETIRED BALANCE IS
$993.84.

Current

Month's Average
KWH Per Day

OFFICE LOCATION: 45710 SE North Bend Way, North Bend
OFFICE HOURS: 7:30 a.m. -4:30 p.m. Monday - Friday
24-hour secure payment drop box available.
24-hour Emergency Service
PHONE: 425-888-0623 or 800-472-0208

.lannerelectric.coop_<—^ Vitffi{s^twwwlann

SERVICE ADDRESS

13050 470TH AVE SE

USAGE
MULT

1.0

3373a fiGru&t.

Current Sill Information
BALANCE FORWARD

FACILITY CHARGE

ENERGY

LATE CHARGE

MANUEL METER READ

Ig77.0 KWH © ,099800

jm.

/m>
__$ Amount

\£y 1705

rwnnnTFP nni

•

Amount Due Upon Receipt

AmountDue after 10#fl;gQ13

Retain top portion for your records and return bottom portion with your payment.

TANNER ELECTRIC
Cooperative

P0 Box 1426

North Bend, WA 98045-1426

LARRY COSTELLO

CHRISTY COSTELLO

PO BOX 1669

NORTH BEND WA 96045-1669

OMtOO

1

yzt-4-3

IIIIHIIlllllllllilllllilliilllllifllllllUII
Check One:

• Visa • MasterCard
Account Number:

I I I I 1 I I E
Expiration Date: Signature:

Mill
Phone Number

n

f~l Every Month

rrn

Tanner Electric Cooperative
PO Box 1426
North Bend, WA 98045-1426

n|||ll|lr|l||ll|.l|.||.|l,|l.|l.l.|.|.l|l.||l|l|,1|M|||ll|,|l

01

O Please make anyaddress corrections on the back. MORE INFORMATION ON BACK
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Cc-opcrai i v o

PO BOK 1426

North Bend. WA 98045-1426

ATwdutonc fifto^Coopeiaiiye rVw

Billing Date: 07701/2014

901 1 AV 0.378
URRV COSTELLO
CWtlSTY COSTELLO
PO BOX 2669
NORTH BEND Ka 9804S-1669

4 901
C-3 P-3

lll,*l!,Mlllll,illll,»lW»'f'llMll,IJ#MI,»J'|h,-'llMjl

Accoummsimn ? :'TEnwpkmi
26045000 J425) 888-6010

96262249 05J27/2D14 O6/27C014

ActivilySincejjisiBiH $ Amount
Previous Balance
Payments
Adjustments
Balance Prior to this Billing

Payments made after the 24th
of the month may not be
reflected on this bill

MONTHLY NOTICES
The Tanner Board of Directors has authorized an

[Payments received after 4:00 on the 20th will be § rv£i/?&/A/£ /^/4-^fC *£/*£/£'
[ProcBSsed the r»xt business day and e penalty win be. I PRORATED BILL
[AppilOQr H

~J'""*Wnili>M,il<>Fi"WWyiWt«aj»tWa<>^aMa»>»»aiaa.MUIWMai

\Amount tXie Upon Receipt
' '" " miiUnji'w^iliHiii

—4-fia;6P-

71.32CR

0.00

& > .s&ae—

31

VMonth's Avaraioe'

AveraaeKVtH r^r
;i3as<last Year '

19

£-•* * « •>.

Avg Temp' This Year: 61 Last Year: 62

OFFICE LOCATION: 45710 Sb North Bend Way. North Bend
OFFICE HOURS: 7:30 a.m. - 4:30 p.m. Monday - Friday
24-hour secure payrnenl drop box available.
24-hour Emergency Service
PHONE: 425-888-0623 or B00-472-02O8
Visit us at vww.iannerelectric.coop

POLE*:

2X2aL46RU20L6
.— ii ,

Mmm
40430 41048 EST

CMrrent Bill Information

^service m&mss
13050 470TH AVE SE

BALANCE FORWARD
FACILITY CHARGE

ENERGY

LATE CHARGE

MANUEL METER READ

618.0 KWH @ .095600

be pnial unnjuUimcty1 \\> piiivctit yuaaibJentiatwiBsetiaife

AmountDtje^ajter 07,60/2014
Retain top portiontoryour records andraiuifl bottom portion with yourpayment

Tf&MMgK ELECTRIC
Cooperative

PO Box 1426

North Bend, WA $8045-1 «6.
LARRY COSTELLO

CHRISTY COSTELLO
PO BOX 1669

NORTH BEND WA9S045-1669 •.

Check One:

D Vise • MasterCard
Account Number:

a.!..» utt LarTTnrnTi
Expiration Date: Signature

D Every Month

LJ Please make any address corrections on the back.

iii r? mn iwniaiiii

ACCOUNT NUMBER:
• -'""i.^—-

Amount Oue Upon Receipt

Atnourjt Dye «S»fm^SHftm

'ANMMfPMb

Tanrtsr Electric Cooperative
PO Box 1426
North Bend, WA 98045-1426 01

••li|i>|i|"Ji||ii|>iril>|i||i>|iii»i*i'i|i'l|i|i||<|U{i,iif.|,

MORE INFORMATION ON BACK
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4 901
C-3 P-3

901 1 AV 0.378
LARRY COSTELLO
CHRISTY COSTELLO
PO BOX 1669
NORTH BEND WA 98045-1669

OFFICE LOCATION: 45710SE North BendWay, North Bend
OFFICE HOURS: 7:30a.m. - 4:30 p.m. Monday - Friday
24-hour secure payment drop box available.
24-hour Emergency Service
PHONE: 425-888-0623 or 800-472-0208

Visit us at www.tannerelectric.coop

ill%MlillHlliii"ilii"'Mi"il'ii'ln Ir'nMil

ACCOUNT NUMBER TELEPHONE POLE# SERVICE ADDRESS

26045000 (425) 888-6010 2X28L46RU20L6 13050 470TH AVE SE
SERVICE INFORMATION

METER* 1 FROM
I!

TO
96262249 05/27/2014

Activity Since Last Bill

Previous Balance

Payments
Adjustments
Balance Prior to this Billing

Payments made after the 24th
of the month may not be
reflected on this bill.

06/27/2014

$ Amount

-^

-423t6e-

71.32CR

0.00

sa.ac

MONTHLY NOTICES

The Tanner Board of Directors has authorized an
increase in the facility fee of $2.45 per month, effective|
on August 1st, 2014 billing statement.

Payments received after 4:00 on the 20th will be
processed the next business day and a penalty will be
applied.

I DAYS
31

3EADMQ
PREVIOUS I PRESENT T

40430 41048 EST

Current Bill Information

MULT
1.0

BALANCE FORWARD

FACILITY CHARGE

ENERGY

LATE CHARGE

MANUEL METER READ

618.0 KWH @ .099800

A.„„,,.l i,. n?^ |->rr- p^^t r)..,n „n^..„t,- -k-lilJ

be paid iuinn.diuU.ly lu piiswnl pujjilile iliju»nnintinni

PRORATED BILL

Amount Due Upon Receipt

Amount Due after 07/20/2014

Retain top portion for your records and return bottom portion with your payment.

TANNER ELECTRIC

Cooperative

I P0 Box 1426
North Bend, WA 98045-1426

ARRY COSTELLO

JHRISTY COSTELLO

'O BOX 1669

IORTH BEND WA 98045-1669

ACCOUNT NUMBER:

Amount Due Upon Receipt

AmountDue after 07*HMZQi4

AMOUNT RAID

JJSA£§_
KWH

61B

$ Amount

W
3

• saiae

17.05

61.68

1.40

ai,i3

- 181.16 1-
e

79-73
26045000

CC.77

•<«•« «

l7*-7?

Check One:

• Visa •
Account Number:

MasterCard • Every 1Month

I I I • I I I
Signature:

• | I I • | | f |
Expiration Date:

I I I I
Phone Number

Tanner Electric Cooperative
PO Box 1426
North Bend, WA 98045-1426 01

••III' Ni'h'hMHW'll'HTlll'lili'IH»lli''Hi

DPlease make anyaddress corrections on the back. MORE INFORMATION ON BACK
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Smart Meter Data: Privacy and Cybersecurity

The Federal Trade Commission Act (FTC Act)

Section5 ofthe FTC Act prohibits "unfair or deceptive acts or practices in or affecting
commerce"251 and gives theFederal Trade Commission (FTC) jurisdiction to bring enforcement
actions against "persons, partnerships, orcorporations" that engage inthese practices.252 Inthe
past, the FTC has used its authority under Section 5 to take action against businesses that violate
their own privacy policies or that fail to adequately safeguard a consumer's personal
information.153 Although there do not appear to be any cases inwhich theFTC has taken action
againstan electric utility for failing to protect consumersmart meter data, the Commission would
have authorityto enforce Section 5 against a utility that fell within its statutory jurisdiction.

Covered Electric Utilities

This sectionconsiders whether the FTC would have Section 5 jurisdiction over each of the four
types of electric utilities identified by the Energy InformationAdministration (EIA): investor-
owned, publicly owned, federally owned, and cooperative.254 Itfinds that theFTC clearly has
jurisdiction over investor-owned utilities. It is unclear whether the Commission has jurisdiction
over publiclyowned utilities or federally owned utilities.The FTC could enforce Section 5
againstfor-profit electric cooperatives,and case law suggeststhat nonprofit electric cooperatives
mayalso be subjectto the act's requirements.

The FTC hasjurisdiction to enforce Section 5 against "persons, partnerships, or corporations,"
with exceptions not applicable here.255 Utilities that are ''persons" or"partnerships" would be
subjectto the FTC's enforcementpowers automatically, as die statute does not provideany
additionaljurisdictional requirements for these entities. Most electric utilities, however, are
organized as legalentities that would potentiallyfit withinthe definitionof"corporation."The
FTC Act statesthat, for the purposes of Section 5, the term "corporation":

shall bedeemed to includeany company, trust,so-called Massachusetts trust,orassociation,
incorporated or unincorporated,whichisorganizedtocarryon businessfor itsown profitor
that of its members, and has shares ofcapital or capital stock or certificates of interest, and
any company, trust, so-called Massachusetts trust, or association, incorporated or
unincorporated, without sharesof capitalor capital stockor certificates ofinterest,except
partnerships, which is organized to cany on business for its own profit or that of its
members.

251 15 U.S.C. §45(aXl).
Z5215U.S.C.§45(aX2).
253 See"Enforcement of Data Privacy andSecurity," Infra p.41;seealsoNIST Privacy Report, supra note 11,at23
n.48.

254 Energy Info. Admin., Electric Power Industry Overview (2007) [hereinafter EIAElectric Power
Overview], available at bUp:/A*ww.da.gov/cfleaffelecm^ity/^age/rffiin2/toc2.html.

255 15 U.S.C. §45(a)(2).
256 TheFTC Act doesnot further define"persons" or"partnerships" or imposeanyadditional jurisdictional
requirements onthese entities in theway thatildoes for "corporations." See ISU.S.C. §44.
2S715 U.S.C. §44.
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Smart Meter Data: Privacy and Cybersecvrity

Thisdefinition, particularly in its use of the words"shall be deemed to include,"suggests that a
widevarietyoflegal entities could potentially constitute"corporations." Moreover, in California
DentalAss 'nv. FTC, the Supreme Court remarked that the "FTC Act directs the Commission to
prevent diebroadsetofentities under its jurisdiction" from violating Section S.258 Inmat case,
the Court found that the term "corporation" also included nonprofit entities, so long as they
imparted significant economic benefit totheir members.259 Thus, as theCourt's opinion
demonstrates, the key questionwhen determining whetheran entity is a "corporation"for the
purposes ofSection 5 jurisdiction is not what legal form the entity takes, but rather whether the
entity is "organized to carry on business for its own profit or that of its members."

Investor-Owned Utilities

Investor-ownedutilities are clearly subject to the FTC's Section 5jurisdiction as "corporations."
The EIA defines investor-owned electric utilities as those that "have the fundamental objective of
producing a profit for their investors" and distributing these profits as dividends or reinvesting
them inthe business.260 These utilities satisfy thedefinition of "corporation" under thestatute
because they arecompanies organized tocarry onbusiness for the profit oftheir investors.261

Publicly Owned Utilities

It is unclearwhether the FTC has Section5jurisdictionover publicly owned utilities. The agency
probably lacksjurisdictionover these utilities if it characterizes them as "corporations," but it is
possible that it may havejurisdiction overthemif it characterizes them as "persons."Publicly
ownedutilitiesinclude "municipals,publicutilitydistrictsand public power districts, State
authorities, irrigation districts, and joint municipal action agencies."2 The EIA describes these as
"nonprofitgovernment entities that are organized at either the local or State level," are exempt
from state and federal income taxes, and "provide service to their communities and nearby
consumers at cosL"263 In contrast to investor-owned utilities or cooperatively owned utilities,
publiclyowned utilities obtain capital by issuingdebt rather than selling an ownershipinterestin
the utility to investors ormembers.264

As "Corporations"

Publicly owned utilitiesprobablydo not fall within the FTC's Section5 jurisdiction over
"corporations"because they are not organizedto carry on business for profit Rather,
governments form these utilities for the sole purpose ofdistributing electricity to consumers at

** Cal. Dental Ass'n v. FTC,526U.S. 756,768 (1999) (emphasis added) (internal quotation marksomitted).

*"ld. at 766-69.

260 EIAElectric PowerOverview, supra note254.
2" Indeed, the FTC hasasserted Section5 jurisdiction overholding companies with investor-owned electric utility
subsidiaries in thepast See, e.g.,DTEEnergy Co., 131 F.T.C. 962(May 15,2001)(complaint); CMS Energy Corp.,
127F.T.C 827(June 2,1999) (complaint). Seealso In re DTEEnergy Co., FTCFileNo. 0010067(May 15,2001)
{consent order); Inre CMS Energy Corp., FTC FileNo. 991 0046(June 2,1999) (consentorder).

262 EIA Electric Power Overview, supranote254.
263 Id.
264 DAvroE.McNABB,PuBuc Utilities: ManagementChallenges for the 2lsrCentury 165 (2005).

Congressional Research Service 30

Page 452



Smart Meter Data: Privacy and Cybersecurity

cost.265 Significantly, when publicly owned utilities realize net income—that is, revenues they
earnin excess of theirexpenses—they either(1) use it to finance theiroperations in lieuof
issuing more debt,266 or (2) transfer itto the general fund ofthe political subdivision that they
serve. 7These utilities typically lack investors ormembers to which they could distribute net
income as dividends.268 Thus, publicly owned utilities are probably not "organized to carry on
business" forprofit andare probably exempt from the FTC'sSection 5jurisdiction if
characterized as "corporations."

As "Persons"

It is unclear whether a court would find thattheFTChas Section 5jurisdiction over publicly
owned utilities as"persons," asa court could employ several different canons of statutory
interpretation whendeciding whether "persons" includesstate or local government entities.269 In
the1980s, theFTC attempted toassert Section 5jurisdiction over two state-chartered municipal
corporations—the citiesofNewOrleans and Minneapolis-^as "persons," alleging that the cities
engaged in unfair methods of competition byassisting taxicab companies in maintaining high
prices and stifling competition.270 The Commission later withdrew both complaints, and thus no
courtconsidered whether jurisdiction was proper. Morerecently, theCommission hasasserted
jurisdiction over state government agencies matregulate certain professions such asdentistry,27,
optometry,272 andfuneral services.2"

There appearsto be only one court case that engages in a full discussionand interpretation ofthe
meaning of"persons" underSection 5. In CaliforniaState BoardofOptometry v. FTC, the D.C.
Circuit CourtofAppeals considered 'Svhether a Stateactingin its sovereign capacity is a 'person'
within the FTC's enforcement jurisdiction."274 The FTC had issued a rule declaring "certain state
laws restricting thepractice of optometry to be unfairactsor practices."275 Petitioners, which
werestate boardsofoptometry andprofessional associations, argued thatthe courtshouldstrike
down therule because itwent beyond the FTC's statutory authority.276 Invacating the rule, the
court found nothing in the relevant provisions ofthe FTC Act "to indicate that Congress intended
to authorize the FTC to reach the 'acts or practices' ofStatesacting in their sovereign
capacities."277

263 EIAElectric PowerOverview, supra note 254.
m McNabb, supra note 264, at165.
*" EIA Electric Power Overview, supra note 254.
*** McNabb, supra note 264, at165.
269 Incontrast toentities that are "corporations,'' the FTC does nothave to show that entities qualifying as "persons" are
organized for profit See 15 U.S.C. §44.

2,0 In reCity of Minneapolis, 105 F.T.C. 304 (May 7, 1985) (order withdrawing complaint); In reCity ofNewOrleans,
105 F.T.C. 1 (Jan. 3,1985) (order withdrawingcomplaint).

271 In re N.C. State Bd. of Dental Exam'rs, 151 F.T.C. 607 (Feb. 3,2011) (state action opinion); In reSouth Carolina
State Bd. ofDentistry, 138 F.T.C. 229 (Sept. 12,2003) (complaint).

272 Inre Mass. Board of Registration inOptometry, 110 F.T.C. 549(June 13,1988) (decision).
273 In reVa. Bd.ofFuneral Dirs. &Embalmers. 138 F.T.C. 645(Oct. 1,2004)(complaint).
274 910F.2d 976,979 p.C. Cir. 1990).
2,5Wat 978.

m Id at 978-79.

m Id at980,982.
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Acourtapproaching thequestion of whether"persons" includes publicly owned utilities would
start withthe language of the statute. Courtstraditionally give broad deference to an agency when
the agency interprets theextentofitsownjurisdiction unless thereach ofitsjurisdictionis clear
from reading thestatute "under ordinary principles of construction."278 Attempting todiscern the
Commission's jurisdiction under Section 5 ofthe FTC Act is difficult, as the statute does not
define the term "persons" for the purposesofthat provision. Title 1, Section 1ofthe United
StatesCode(theDictionary Act)provides: "In determining the meaning of anyAct of Congress,
unless the context indicates otherwise... the words 'person' and 'whoever' includecorporations,
companies, associations, firms, partnerships, societies,andjoint stockcompanies, as well as
individuals."279

However, the context in which"persons" appears in Section5 probably foreclosesthe use of the
default definitionof"person" in the Dictionary Act. In Section 5, Congress listed the terms
"persons," "partnerships," and "corporations" separately, which indicatesthat it intended to give
each termindependent significance. The terms "corporations"and "partnerships"would not have
independentmeaningin Section5 if the term "persons" in Section5 included the entities listed in
the DictionaryAct. Furthermore, the FTC Act requires that "corporations" be organized for their
own profit or the profit of their members in order for the FTC to exercise jurisdiction over
them—a requirement itdoes not impose onthe other entities.2*0 By reading the term "persons" to
include the entities listed in the Dictionary Act, the FTC could evade this additional requirement
simply by bringing its complaint against an entity as a "person" rather than a "corporation"—a
result that Congress probablydid not intend. Thus, a court that ended its analysis here could find
that the meaningof"persons" remainsambiguous. The court could then chooseto defer to the
FTC's broad interpretation of its ownjurisdiction under the Supreme Court's decision in Chevron
U.S.A., Inc. v. NRDC, Inc.™

The California Optometry court, however,declined to defer to the FTC's interpretation of its own
jurisdiction because it found thatprinciples offederalism outweighed Chevron deference.282
Quoting the Supreme Court's decision in Will v. Michigan Department ofState Police?*3 the

271 See Cal. Dental Ass'nv. FTC, 526 U.S. 756, 765-66 (1999) ("Respondent urges deference tothisinterpretation of
the Commission's jurisdiction asreasonable. But we have no occasionto review the call fordeferencehere, the
interpretation urgedin respondent'sbrief being clearly the better readingofthe statuteunderordinaryprinciplesof
construction.") (internal citationsomitted); see also Chevron U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837,842-43 (1984).

275 1U.S.C. 51 (emphasis added).
2W5eel5U.S.C.§44.
w Chevron, 467VS. at842-43. In thatcase, the Courtheld that

When a courtreviews an agency's constructionofthe statutewhich it administers, it is confronted
with two questions. First, always, is the questionwhetherCongress hasdirectly spokento the
precisequestionat issue. If the intent ofCongressis clear,that is the end ofthe matter; for the
court,aswell as the agency,must give effect to the unambiguouslyexpressed intent ofCongress.
If, however,the courtdeterminesCongresshas not directly addressed the precise question at issue,
the courtdoesnot simply impose its own constructionon the statute, as would be necessaryin the
absenceofan administrative interpretation. Rather, ifthe statuteis silent orambiguouswith respect
to the specific issue, the question forthe courtis whetherthe agency's answer is based on a
permissible constructionofthe statute. Id

282 Todd H. Cohen, Double Vision: The FTC, State Regulation, andDeciding What's Bestfor Consumers, 59 Geo.
Wash. L. Rev. 1249,1267 (199l)(Tn sum, the California State Board ofOptometrycmat reliedon federalism
principles to justify protecting stateinterests. The courtextended the judicially-created Parker stateactiondoctrine to
coverFTCtrade regulation rules andapplied the clear statement doctrine to prevent theFTC from invalidating astate
law as unfair without additionalcongressionalaction.").

20491U.S.58 (1989).
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California Optometry courtstated that"in common usage, the termpersondoesnot include the
sovereign, and statutes employing the word are ordinarily construed to exclude iL"284 In the Will
case,the Courtconsideredwhether the term "person" as it appeared in 42 U.S.C. §1983 included
a state,285 The Court held that it didnot, invoking the principles offederalism when itwrote that
"[tjhis approach is particularly applicable where it is claimed thatCongress hassubjected the
States to liability towhich they had not been subject before."286 The Court found that the statute's
language fell "far shortof satisfying theordinary ruleof statutory construction that if Congress
intends to alter the 'usual constitutional balance between the States and Federal Government,' it
must make its intention to do so 'unmistakably clear in the language ofthe statute.'"2*7

The Court's decisionin Will, as interpretedby the D.C. Circuit in California Optometry, suggests
thatCongress must clearlyindicate in a particular statute whenit wishesto subject states to a new
form ofliability, particularly when this would change the balance between state and federal
authority byintruding on theactions a statetakes in itssovereign capacity. There does notappear
to be a clear indicationthat Congress intendedthe word"persons" in the FTC Act to subject
publicly owned utilities toFTC enforcement actions.28* Thus, ifthe FTC's enforcement ofSection
5 against apublicly owned utility would alter the balance between thestate and federal
governments, a court might read "persons" to exclude these utilities. AstheCalifornia Optometry
courtindicated, whetherthe balanceis alteredmaydepend on whetherthe operation of the utility
amounts tothestate acting in its sovereign capacity (balance altered) or merely engaging ina
proprietary function (balance not altered).289 The California Optometry court suggested that
whether astate isacting in its sovereign capacity or engaging ina proprietary function may vary
according totheantitrust laws' state action doctrine, a multi-pronged analysis thatis beyond the
scope ofthis report.290 Ifa court found that the state was acting initssovereign capacity when the
state (orone of itssubdivisions) operated an electric utility, thecourt could hold thattheFTC
does nothave Section 5jurisdiction because of thefederalism principles and clearstatement rule
that guided the interpretation ofthestatute in Will and were adopted by thecourt inCalifornia
Optometry?91

Athird possible choice for a court would be toadopt the reasoning oftheFTC and find that
Congress clearly intended "persons" to include government entities, because under the other
antitrust laws, the term "persons" includes state and local government entities, and theantitrust

284 California Optometry, 910 F.2d 976, 980 (D.C. Cir. 1990) (internal quotation marks omitted).
"3rf;7/,491U.S.at60.

2*'/<ial64.

2,7 Id. at 65 (citations omitted).
2,1 Representative Covington, the sponsor ofthe act, explained during floor debate onthe measure that Section 5
"embraces within the scope ofthat section every kind ofperson, natural orartificial, who may beengaged in interstate
commerce."51 Cong. Rec. 14,928 (1914). Despite this remark, courts have nottaken such abroad viewoftheFTC's
jurisdiction under the act. Even the Supreme Court has held mat there are some limits ontheentities covered by
Section 5.SeeCal. Dental Ass'n v. FTC, 526U.S.756,766-67 (1999) (requiring, forjurisdiction, thata"proximate
relation" roust exist between theactivities of anonprofit and the benefit it provides to itsmembers, and implying that
the activities mustconfer "more thandie minimis ormerelypresumed economic benefits"on the members).
249 See California Optometry, 910 F.2d at980-81 ("This rule ofstatutory construction serves toensure that the States'
sovereignty interests are adequately protected bythe political process.").
2W Id at980. For more information on the factors thatcourts consider whenmaking thisdetermination, seeFed. Trade
Comm'n, Reportof the State Action TaskForce(2003), available athttp://www.ftc.gov/cV2003/09/
stateactionreport.pdf.

2" SeeCohen, supra note282,at 1267.
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laws, including theFTC Act,292 should be read together.293 TheCalifornia Optometry court
acknowledgedthis argument, writing that "several Supreme Court decisions hold that a State is a
person forpurposes of theantitrust laws."294 The court ultimately rejected theargument, however,
because it foundthat "when a Stateacts in a sovereign rather than a proprietary capacity, it is
exempt from the antitrust laws even though those actions may restrain trade," and that this state
action doctrine may "limit the reach ofthe FTC's enforcementjurisdiction.'395 Thus, ifa court
found that a state acted in 'tisproprietary capacitywhen the state (or one of its subdivisions)
operateda public utility, then the state actiondoctrine would not apply, and it would be possible
for a court to find jurisdiction even underthe California Optometry case. The FTC has advanced
this reasoning, arguing that the state boardsover which it assertsjurisdiction do not amount to the
states acting intheir sovereign capacities.296 Whether theoperation ofa particular publicly owned
utilityconsistsofthe state acting in its sovereign capacityor engaging in a proprietary function
may varyaccording to the antitrust laws' state action doctrine, a multi-pronged analysis that is
beyond the scope ofthis report.29'

Thus, whether a court would find that the word "persons" in Section 5 includes certain
government entities such as publiclyownedutilities is unclearbecause it maydepend on which, if
any,of several principles ofstatutoryconstruction the court adopts. A court could, amongother
options: (1)find that the meaning of "persons" in Section 5 is ambiguous, andthusdeferto the
FTC's broad interpretationof its ownjurisdiction becauseofthe Chevron doctrine;(2) find that
the statute is ambiguous,but that principles offederalism outweighthe court's usual Chevron
deference to the Commission's interpretation of itsownjurisdiction—a determination thatmay
require a courtto find that the stateis acting in its sovereign capacity whenthe state(or oneof its
subdivisions) operates an electric utility;or (3) find that Congress clearly intended "persons"to
include government entitiesbecauseSection 5 shouldbe read togetherwith the otherantitrust
laws, underwhich the term "person" includes stateand localgovernmententities—a
determination that mayrequirea courtto find thatthestate is performing a proprietary function
when the state (or one of its subdivisions) operates a utility.

Federally Owned Utilities

It is unclear whether the FTC could enforce Section 5 against a federally owned utility. Indeed,
there doesnot appearto be anycasein which theFTChas soughtto enforce Section 5 against a
federal agency. TheFTCprobably lacks Section 5jurisdiction overtheninefederally owned

2,2 Although thisreport focuses onthe FTC's consumer lawcases under Section 5 ("unfair ordeceptive acts or
practices''), and notitsantitrust cases ("unfair methods ofcompetition"), both types of prohibited activities share the
same phrase for thepurposes ofdetermining theagency's jurisdiction: "persons, partnerships, orcorporations." See 15
U.S.C. §45(aX2).

2nSeeInreMass. Board of Registration inOptometry, 110F.T.C. 549(June 13,1988) (decision) (citations omitted).
294 California Optometry, 910F.2d at980(citations omitted).
291 Id at980(citation omitted).
**See, e.g,Inre KC. State Bd.of Dental Exam'rs, 151 F.T.C. 607 (Feb. 3,2011)(state action opinion); In reMass.
Board ofRegistration in Optometry, 110F.T.C. 549(June 13,1988) (decision).
271 Formore information on the factorsthat courts considerwhen making this determination, see Fed. Trade Comm'n,
Report of the State Action Task Force (2003), available athttp://www.ftc.gov/os/2003/09/stateactionreporLpdf.
2* This report does notconsider whether any constitutional implications would result if theFTC, an independent
executive branch agency, brought an enforcement proceeding against another executive branch agency. See generally
Michael Eric Hera, When Can the Federal Government Sue Itself?, 32 Wm.&Mary L. Rev. 893 (1991).
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utilities operating inthe United States299 ifitcharacterizes them as "corporations." Like publicly
owned utilities, federally owned utilities are not organized for profit. As the EIA notes, 'federal
power is not sold forprofit, but to recover the costs of operations and repay theTreasury for
funds borrowed to construct generation andtransmission facilities."300 IftheCommission
characterizes these utilities as "persons," it is unclear whether a court would find that this term
includes government entities.

Asa practical matter, FTC enforcement of Section 5 against federally owned utilities is probably
unnecessary in the context ofsmart meter data because of otherfederal laws, such as thePrivacy
Act,302 that would likely protect this data when it isstored inrecords systems maintained by
federal agencies, including federally owned utilities.303

Cooperatively Owned Utilities

For-profit electric cooperatives wouldclearly fall within the Commission's Section 5 jurisdiction
over"corporations" operated fortheir own profit or thatof their members.304 Indeed, theFTChas
maintained jurisdiction overfor-profit cooperatives as "corporations" inthepast, including a rural
healthcare cooperative305 and a wine maker.306 However, it appears that most electric
cooperatives—andparticularly the cooperativesthat will receive funds underthe Departmentof
Energy's Smart Grid Investment Grant program—are nonprofits.307

It is possible that the FTC would have Section 5 jurisdiction over these nonprofit electric
cooperativesas "corporations"organized for profit. These distributionutilitiesare owned by the
"consumers they serve," and those that are tax-exempt must "provide electric service to their
members at cost, as that term isdefined bytheInternal Revenue Service."308 However, when the
activities ofa cooperative result in revenues that exceed the cooperative's costs, these "net
margins... are considered a contributionof equity by the members that are required to be returned
to the members consistent with the organization's bylaws and lender limitationsimposed as a
condition of loans."309 Thus, incontrast topublicly owned utilities, which typically transfer any
net income to the general fund ofthe government that they serve, electric cooperativesreturn net
margins to theirmembers as equity, and when that equity is retired by the boardofdirectors,
members receive cash payments.3 Although itdoes not appear that acourt has considered

2M EIAElectric Power Overview, supra note 254. Among these utilities are the Tennessee Valley Authority, the
four power marketing administrationsin the Department ofEnergy, and the Army Corps of Engineers. Id.
**ld

301 See supra notes 269-97 and accompanying text.
102 5 U.S.C. §552a.
303 See"TheFederal Privacy Actof 1974," infra p.45.
3W 15U.S.C. §44.
305 In reMinn. Rural Health Coop, FTC File No. 051 0199 (Dec. 28,2010) (decision and order).
3t* In re Heublein, Inc., 96F.T.C. 385 (Oct. 7,1980) (final order).
m See Dep't ofEnergy, Case Study - National Rural Electric Cooperative Association Smart Grid
Investment Grant 1, available at htm^/enetgy.gov/sites/rjrod/flles/oeprod/L^cumenteaadMedia/
NRECA_case_study.pdf.

3t* EIAElectric PowerOverview,supra note254.
309 Id. "Net margins" is thetenngiven to"revenues inexcess of the costof providing service." Id.
il0See, e.g..Cent. Rural Electric Coop., Patronage Capital, hUp^/www.crec.coop/CRECAdvantage/PaironageCapital/
tabid/71 l/Defoultaspx ("Allocated patronage capital appears asan entry on the permanent financial records ofthe
(continued...)
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whether the FTC has Section 5jurisdiction over anonprofit electric cooperative that returns its
net margins toitsconsumer-members inaddition to providing them with electricity service, the
Supreme Court, as well as lower federal courts, have issued guidance on factors that acourt may
consider in answeringthis question.

Applicable Law

Under Section 5,the FTC Actrequires that a"corporation" be"organized tocarry on business for
its ownprofit orthat ofitsmembers.**" InCalifornia Dental Ass 'n v. FTC, theCourt considered
whether theFTC could enforce Section 5 against a"voluntary nonprofit association of local
dental societies" thatwasexempt from paying federal income taxand furnished its members with
"advantageous insurance and preferential financing arrangements" inaddition to lobbying,
litigating, and advertising on their behalf.312 The Court found that the FTC had jurisdiction over
theCalifornia Dental Association asa"corporation," stating that

theFTC Act isat pains to include notonly art entity"organized to carry onbusiness for its
own profit," butalsoonethatcarries on business fortheprofit"of itsmembers." While such
asupportive organization maybedevotedtohelping itsmembers inways beyond immediate
enhancementofprofit, noonehere hasclaimed thatsuch an entity mustdevote itselfsingle-
mindedly to theprofitofothers. Itcould,indeed, hardly besupposed thatCongress intended
such arestricted notion of covered supporting organizations, withtheopportunity thiswould
bring withit for avoiding jurisdiction where the purposes of theFTC Actwould obviously
call for asserting it.313

The Court declined to specify the percentage ofanonprofit entity's activities thatmust be "aimed
at its members' pecuniary benefit" to subject it to FTC jurisdiction.314 However, theCourt wrote
that a "proximate relation" must exist between the activities oftheentity andthe profitsof its
members, and implied that theactivities must confer "more than deminimis ormerely presumed
economic benefits" on the members.315 The Court's justification for this result was that "nonprofit
entities organized on behalfof for-profit members havethe same capacity and derivatively, at

(...continued)

cooperativeandreflect [sic] yourequity or ownership in CREC. When patronage capital is retired, a check or bill credit
is issued toyouand your equity in thecooperative is reduced.... When considering aretirement, the board analyzes the
financial health of thecooperative and willnotauthorize aretirement that willadversely affectthefinancial integrity of
the cooperative."); Fall RiverRural Electric Coop., Patronage Capital, http://www.fhw.conv,myAccount/
patronageCapital.aspx ("TheCooperative's BoardofDirectors retires patronage capital when finances allow,often on
anannual basis. The oldestpatronage capital is retiredGist Fall Rivercurrently retires patronage capitalon a rotation
ofapproximately 20years."); Kauai Island Util. Coop., Member Patronage Capital Information, http://www.kiuc.coop/
member_patcap-qa.htm ("A portion ofPatronage Capita) may be periodically paidtothe members uponapproval ofthe
BoardofDirectors andour lenders."); SulphurSpringsValley Electric Coop., Inc., Patronage Capital Credits,
htlp://www.ssvec.org/?page_id=583 ("Capital credits represent yourshare of theCooperative's margins - margins are
the operating revenue remaining after operating expenses.The amount assigned in yournamedepends on yourenergy
purchases. To calculate this,we divide your annual energy purchase by theCooperative's operating income forthe
year. The more electricity you buy, the more capital credits you earo.'O.

31' 15U.S.C. §44 (emphasis added).
3,2 526U.S. 756, 759-60, 767 (1999).
313 Id. at766 (internal citations omitted).
3,4Id.

3"Mat 766-67.
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least, the same incentives as for-profit organizations to engage in unfair methods ofcompetition
or unfair anddeceptive acts."31*

It isclear that the FTC may still have Section 5jurisdiction even when thebenefits that a
nonprofit provides toits members are secondary toits charitable functions. In American Medical
Ass'nv. FTC, the Second Circuit considered whether the FTC could enforce Section 5against
three medical professional associations, including the American Medical Association (AMA), a
nonprofit corporation composed of"physicians, osteopaths, and medical students."317 The court,
acknowledging that the associations served "both the business and non-business interests oftheir
member physicians," found jurisdiction because the "business aspects" oftheir activities,
including lobbying for members and offering business advice to them, subjected them to the
FTC's jurisdiction despite the fact that the business aspects "were considered secondary to the
charitable and social aspects of their work."31*

When determining whether jurisdiction exists, acourt may consider other factors inaddition to
the benefits that the nonprofit provides to its members. In Community BloodBank v. FTC, the
Eighth Circuit considered whether a "corporation" included all nonprofit corporations.319 The
appeals court held that the FTC lacked Section 5jurisdiction over nonprofit blood banks because
the banks' activities did not result in"profit" inthe sense of"gain from business orinvestment
over and above expenditures."320 The blood banks, the court observed, lacked shares ofcapital,
capital stock, or certificates, and were "organized for and actually engaged in business for only
charitable purposes."321 One bank's articles ofirtcorporation touted the entity's charitable
purposes, and all ofthe banks were exempt from paying federal income taxes.322 Upon
dissolution, the corporations would transfer their assets to other charitable ornonprofit
organizations.323 In addition, none ofthe funds collected by the Wood banks had "ever been
distributed orinured to thebenefit of anyof their members, directors orofficers."324 The court
found that these factors made the blood banks "charitable organizations" both "in law and in
fact," exempting them from theFTC's Section 5jurisdiction/25

Analysis

The case law suggests several factors that a court may weigh when determining whether a private,
nonprofit entity composed ofmembers, such as an electric cooperative, is subject to the FTC's
Section 5jurisdiction as a"corporation."326 The most significam factor is whether the nonprofit

314 Id at 768.

317 638 F.2d 443, 446 (1980).
311 Id. at 448. The court noted in passing that the AMA's articles ofincorporation stated that one purpose ofthe
organization was to"safeguard thematerial interests of themedical profession." Id.
3,9 405 F.2d 1011,1015 (l* Cir. 1969).

See id. at 1017. The court also remarked that at least one case had established that "even though acorporation's
income exceeds itsdisbursements itsnonprofit character isnotnecessarily destroyed." Id.
321 Id at 1020,1022.
522 Id. at 1020.
313

Id

™ld
i

JM

323 Id. at 1019.

This analysis assumes that acourt would extend theholdings of theapplicable case law, which covered entities
organized as nonprofit corporations and professional associations, toinclude entities oiganized as nonprofit electric
(continued...)
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provides aneconomic benefit toitsmembers that ismore than deminimis and that isproximately
related to thenonprofit's activities. This benefit need notbe the sole—or evenprimary—function
ofthe nonprofit. Additional factors thatthe caselawsuggests weigh in favorofa finding of
jurisdictioninclude that the nonprofit: (1) has gain from its business or investments thatexceeds
itsexpenditures; (2) has sharesof capital or capital stockor certificates; (3) is notorganized
solely forcharitable purposes or does notengage only in charitable work;(4) hasarticles of
incorporation that list profit-seeking objectives; (5) is subject to federal income taxliability; (6)
would distribute its assetsto profit-seeking entities upon dissolution; and (7) distributes anyof
the funds it collects to its members, directors, or officers.

It is possible that the FTChas Section 5jurisdiction overnonprofit electriccooperatives, although
the outcome in any particularcasemaydepend on the characteristics ofthe individual utility. A
courtcould find that the typicalnonprofitelectriccooperativeprovides "economic benefif' to its
members inatleast two ways: (a) by providing electricity service tomembers;327 and (b) by
returningnet margins to members in the form ofpatronage capital, which is an ownershipinterest
inthecooperative that is laterconverted to cashpayments to members whenthatcapital is
retired.32* With regard to (a), it islikely that a court would find thatelectricity service isan
"economicbenefit" as defined in the case law.In California DentalAss% the nonprofit
professional association provided"advantageous insuranceand preferential financing
arrangements," as well as lobbying, litigation, andadvertising services toits members.329 In
American MedicalAss 'n, the nonprofit lobbied on behalfof its members and offered business
advice tomembers.330 These benefits, it isassumed, enabled themembers to more easily conduct
businessprofitably. Electricity serviceallowspeople to conduct activities at all timesofthe day,
and thus provides a similar and clearlysignificanteconomic benefit to those who use it, whether
for business or recreational purposes.As the primary objective of an electric cooperative is to
provide electricity service to members, the necessary proximate relation between the activities of
the nonprofit and the benefit to its members clearly exists.

Despite its pecuniary nature, there are a few problems with considering benefit (b), patronage
capital, to be an "economic benefit" as defined by the Court. First, it is not clear that patronage
capital actually is a benefit. A court could view patronage capital as a no-interest loanfromthe
consumer-member to the utility,331 or, because it istypically allocated to member accounts ina
manner proportional to members' spending on electricity, simply a refundofmoney collected
from themembers that reflects the actual cost ofproviding service ina particular year.332 If

(...continued)

cooperatives.

327 Many cooperatives provide otherservices to their communities thatcould constitute "economic benefits.1' The
National RuralElectricCooperativeAssociationnotes that,In additionto electric service, many electricco-opsare
involved in community development andrevitalization projects"that include "small businessdevelopmentandjobs
creation, improvementofwater and sewersystems, and assistance in delivery ofhealth careandeducational services."
Nat'l RuralElectric Coop. Ass'n, MemberDirectory, htto^/www.nreca.coop/rnembers/MemberWrectoty/Pages/
default, aspx.

32> See sources cited supra note 310.
329 Cal. Dental Ass'n v. FTC,526U.S.756,759-60,767 (1999).
330 Am. Med. Ass'n v. FTC,638 F.2d443,448 (1980).
331 See, e.g. Cent Rural Electric Coop., Patronage Capital, lrttp;//www.cxec.cc^CRECAoVantage/PatrooageCapital/
tabid/711/Default.espx ("These marginsrepresent an interest-free loanofoperating capitalby themembership to the
cooperative.").

332 See, e.g, Kauai Island Util.Coop., Member Patronage Capital Information, htrp:/Avww.lduc.coop/member_patcap-
(continued...)
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adopted bya court, neither ofthese characterizations would appear tobeconsistent with the
"profit" that the statute describes333 or the "economic benefit" that the Supreme Court requires for
a nonprofitto be a "corporation."

Second,even ifa court found patronage capital to be an economic benefit, it is notclear that it is
more than deminimis. Patronage capital must be"retired" before members receive cash payments
for it.334 Retirements are made at the discretion ofthe cooperative's board ofdirectors because the
capital isneeded to finance the cooperative's ongoing expenses, and thus retirement of a classof
capital typically occurs after a long rotation period, such as20 years.335 Although the Supreme
Courtdidnot hold thatan"economic benefit" mustproduce immediate advantage to die members
of a nonprofit, a court could potentially viewthe decades-long delay incash payments as
significantly decreasing thedegree of economic benefitthat thecapital provides. Inaddition,
patronage capital would probably beconsidered deminimis ifthecooperative's netmargins were
small, as this would mean that littlecapital would be issued to members. It is thus difficult to
discern whether a court would find that an economic benefit accrues to members as a result of
their receipt of patronage capital, which nevertheless probably bears therequisite "proximate
relation" to the activities of thecooperative thatproduce anynetmargins distributed ascapital.

With regard tothe additional factors, those favoring jurisdiction include (2) cooperatives typically
have shares ofcapital stock, including patronage capital;336 (3) cooperatives do not operate solely
forthebenefit ofthepeople outside of theorganization likethenonprofits inCommunity Blood
Bank did because cooperatives provide electricity serviceandpatronage capital to their
members;337 and (7) an electric cooperative typically returns any net margins to members inthe
form ofpatronagecapital,an ownershipinterest refunded to consumer-members as cash when the
capital isretired.33* Factors that cannot be evaluated because they are specific toeach individual
cooperative include (1) whether the revenues of the cooperative exceedits expenditures; (4) the
particular objectives listed in a cooperative's articles ofincorporationor otherfoundational
document; (5) whether a nonprofitelectric cooperative is exempt from federal incometax
liability, which dependson whether it meetsthe requirements underSection 501(c)(12) ofthe
Interna] Revenue Code;339 and (6) whether acooperative would distribute its assets toprofit-
seeking entities upon dissolution—a factor thatalsomay depend onstate laws.34"

It is likely thata court would findthatnonprofit electric cooperatives impart economic benefits to
their members by distributing electricity to them or, possibly, by issuingpatronage capitalto
them. However, becausemany ofthe other factors that courts considermaydiffer for each

(...continued)

qa.htm (characterizingthe retirementofpatronage capital as a "refund").

33315 U.S.C. §44.
3U See sources cited supra note 310.
335 See id.

336 See Nat'l Rural Electric Coop. Ass'n, Seven Cooperative Principles, http:/Avww.nreca.ooop/members/
SevenCoopPrinciples/Pages/defsulLaspx(describing"Members' Economic Participation").

337 Whether electricity service and patronage capital, which are clearly benefits, constitute "economic benefits" within
the meaning ofthe Supreme Court's holding in California Dental Ass 'n is a separate question.

"*See sources cited supra note310.
3M F.R.C. §501(c)(12).

iSee Cmry. Blood Bank v. FTC, 405 F.2d 1011,1020 (8*Cir. 1969).
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particular cooperative, it isnot possible todraw any general conclusions about whether theFTC
would have Section 5jurisdiction over these entities as "corporations."

Enforcement of Data Privacyand Security

Ifthe FTC has Section 5jurisdiction over a particular electric utility, itmay bring anenforcement
action against the utility if itsprivacy or security practices with regard to consumer smartmeter
data constitute "unfair ordeceptive acts orpractices inoraffecting commerce."341 The FTCAct
defines an "unfair" act or practice as one that "causes or is likely to cause substantial injury to
consumers which is not reasonably avoidable by consumers themselves and not outweighed by
countervailing benefits toconsumers ortocompetitioa"342 According tothe FTC, anactor
practice is"deceptive" if itisa material "representation, omission orpractice" that is likely to
mislead aconsumer acting reasonably inthecircumstances.343 The history ofthe Commission's
enforcement ofconsumer data privacy and security practices shows that the agency has brought
complaints against entities that (1) engage in "deceptive" acts or practices by failing to comply
with their stated privacy policies; or(2) employ "unfair" practices by failing toadequately secure
consumer data from unauthorized parties. Often, conduct constituting a violation could fall
under either category, asa failure toprotect consumer data may be anunfair practice because of
the unavoidable injury itcauses, as well asa deceptive practice because itrenders anentity's
privacypolicymaterially misleading.

"Deceptive" Privacy Statements

Autility that fails tocomply with itsown privacy policy may engage ina "deceptive" actor
practice under Section 5ofthe FTC Act. InFacebook, Inc., the FTC alleged, among other things,
that the social networking site violated promises contained in itsprivacy policy when itmade
users' personal information accessible to third partieswithout users'consent Facebookhad
claimed that users could limit third-party access totheir personal information on the site. Despite
this promise, applications run by users' Facebook friends were able toaccess the users' personal
information. The Commission also charged thatFacebook altered itsprivacy practices without
users' consent, causing personal information that had beenrestricted by usersto be availableto
third parties. This change, which allegedly "caused harm to users, including, butnotlimited to,
threats to their health and safety, and unauthorizedrevelationoftheiraffiliations"constituted both
a "deceptive" and an"unfair" practice in theview of the Commission.346 Finally, theCommission
alleged thatFacebook had represented to users that it would notshare their personal information
withadvertisers buthaddoneso anyway.

M1 15 U.S.C. 845(a)(1). For more details on FTC enforcement ofconsumer data privacy and security under Section 5,
seeCRS Report RL34120, Federal Information Security andDataBreach Notification Laws, by GinaStevens.
542 15 U.S.C. §45(n).
343 In reCliffdale Assocs., Inc., 103 F.T.C. 110,174 (1984) (policy statement at end ofopinion).
344 See Consumer Privacy: Hearing Before the S. Comm. on Commerce, Sci., andTransp., ll*Cong. (2010) (statement
of Jon D.Leibowitz, Chairman, Fed. Trade Comm'n) (describing theFTC's enforcement activity in theareas of
consumer data privacy and security), available at http:/Avww.ftcgov/os/testimony/l00727consumerprivacy.pdf. The
FTC recently released apreliminary report on theconsumer privacy implications ofnewtechnologies. Fed.Trade
Comm'n, ProtectingConsumer Privacy jn an Eraof Rapid Change: A Proposed Framework for Businesses
and Policymakers (2010), available at http://www.ftc.gov/os/2010/12/101201prfvacyrepQrt.pdf.
345 FTC File No. 092 3184 (Nov. 29,2011) (complaint).
346 Id.
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